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The IRS Mission 
Provide America's taxpayers top quality service by helping them the tax law with integrity and fairness to all. 
understand and meet their tax responsibilities and by applying 

Introduction 
The Internal Revenue Bulletin is the authoritative Instrument of 
the Commissioner of Internal Revenue for announcing official 
rulings and procedures of the Internal Revenue Service and for 
publishing Treasury Decisions, Executive Orders, Tax Conven
tions, legislation, court decisions, and other items of general 
interest. It is published weekly and may be obtained from the 
Superintendent of Documents on a subscription basis. Bul
letin contents are consolidated semiannually into Cumulative 
Bulletins, which are sold on a single-copy basis. 

It is the policy of the Service to publish in the Bulletin all sub
stantive rulings necessary to promote a uniform application of 
the tax laws, including all rulings that supersede, revoke, mod
ify, or amend any of those previously published in the Bulletin. 
All published rulings apply retroactively unless otherwise indi
cated. Procedures relating solely to matters of internal man
agement are not published; however, statements of internal 
practices and procedures that affect the rights and duties of 
taxpayers are published. 

Revenue rulings represent the conclusions of the Service on the 
application of the law to the pivotal facts stated in the revenue 
ruling. In those based on positions taken in rulings to taxpayers 
or technical advice to Service field offices, identifying details 
and information of a confidential nature are deleted to prevent 
unwarranted invasions of privacy and to comply with statutory 
requirements. 

Rulings and procedures reported in the Bulletin do not have the 
force and effect of Treasury Department Regulations, but they 
may be used as precedents. Unpublished rulings will not be 

relied on, used, or cited as precedents by Service personnel in 
the disposition of other cases. In applying published rulings and 
procedures, the effect of subsequent legislation, regulations, 
court decisions, rulings, and procedures must be considered, 
and Service personnel and others concerned are cautioned 
against reaching the same conclusions in other cases unless 
the facts and circumstances are substantially the same. 

The Cumulative Bulletin (C.B.) is composed of reprints of the 
weekly Internal Revenue Bulletins (I.R.B.s) issued during the 
year, bound together to form the C.B. Volume 1 contains I.R.B. 
issues 1 through 26 and Volume 2 contains I.R.S. issues 27 
through 52. Public laws relating to taxes are published in Vol
ume 3 of the C.B. If needed, additional volumes are published 
and labeled consecutively. 

This C.B. also includes the following items: 

• Numerical Finding List. 

• Finding List of Current Actions on Previously Published 
Items. 

• Code Sections Affected by Current Actions. This list is or
ganized by code section and identifies the actions that impact 
the code section. 

• Cumulative List of Actions on Decisions (if applicable). 

• Cumulative Lists of Disbarments and Suspensions (if appli
cable). 

• Index. 

The contents of this publication are not copyrighted and may be repnnted freely. A Citation of the C.B. as the source would be appropriate. 

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402. 

ii 2008-1 C.B. 

For sale by the Superintendent of Documents. U.S. Government Printing Office 
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800 

Fax: (202) 512-2104 Mail: Stop IDCC. Washington. DC 20402-0001 

1 S B N 978-0-16-083732-6 



Definition of Terms 
Revenue rulings and revenue procedures 
(hereinafter referred to as "rulings") that 
have an effect on previous rulings use the 
following defined terms to describe the ef
fect: 

Amplified describes a situation where 
no change is being made in a prior pub
lished position, but the prior position is be
ing extended to apply to a variation of the 
fact situation set forth therein. Thus, if 
an earlier ruling held that a principle ap
plied to A, and the new ruling holds that the 
same principle also applies to B, the earlier 
ruling is amplified. (Compare with modi
fied, below). 

Clarified is used in those instances 
where the language in a prior ruling is be
ing made clear because the language has 
caused, or may cause, some confusion. 
It is not used where a position in a prior 
ruling is being changed. 

Distinguished describes a situation 
where a ruling mentions a previously pub
lished ruling and points out an essential 
difference between them. 

Modified is used where the substance 
of a previously published position is being 
changed. Thus, if a prior ruling held that a 
principle applied to A but not to B, and the 
new ruling holds that it applies to both A 

Abbreviations 
The following abbreviations in current use 
and formerly used will appear in material 
published in the Bulletin. 

A-Individual. 
Acq.-Acquiescence. 
B-Individual. 
BE-Beneficiary. 
BK-Bank. 
B.TA.-Board of Tax Appeals. 
C-Individual. 
CB.-Cumulative Bulletin. 
CFR-Code of Federal Regulations. 
Cl-City. 
COOP-Cooperative. 
Ct.D.-Court Decision. 
CY-Coumy. 
D-Decedent. 
DC-Dummy Corporation. 
DE-Donee. 
Del. Order-Delegation Order. 
DISC-Domestic International Sales Corporation. 
DR-Donor. 
E-Estate 
EE-Employee. 

and B, the prior ruling is modified because 
it corrects a published position. (Compare 
with amplified and clarified, above). 

Obsoleted describes a previously pub
lished ruling that is not considered deter
minative with respect to future transac
tions. This term is most commonly used in 
a ruling that lists previously published rul
ings that are obsoleted because of changes 
in laws or regulations. A ruling may also 
be obsoleted because the substance has 
been included in regulations subsequently 
adopted. 

Revoked describes situations where the 
position in the previously published ruling 
is not correct and the correct position is 
being stated in a new ruling. 

Superseded describes a situation where 
the new ruling does nothing more than re
state the substance and situation of a previ
ously published ruling (or rulings). Thus, 
the term is used to republish under the 
1986 Code and regulations the same po
sition published under the 1939 Code and 
regulations. The term is also used when 
it is desired to republish in a single rul
ing a series of situations, names, etc., that 
were previously published over a period of 
time in separate rulings. If the new rul
ing does more than restate the substance 

Eo.-Executive Order. 
ER-Employer. 
ERISA-Employee Retirement Income Security Act. 
EX-Executor. 
F-Fiduciary. 
FC-Foreign Country. 
FICA-Federal Insurance Contributions Act. 
FISC-Foreign International Sales Company. 
FPH-Forelgn Personal Holding Company. 
FR.-Federal Register. 
FUTA-Federal Unemployment Tax Act. 
FX-Foreign corporation. 
G.C.M.-Chief Counsel's Memorandum. 

GE-Grantee. 
GP-General Partner. 
GR-Grantor. 
fe-Insurance Company 
f.R.S.-Internal Revenue Bulletin. 
LE-Lessee. 
LP-Limited Partner. 
LR-Lessor. 
M-Minor. 
Nonacq.-Nonacquiescence. 
O-Organization. 
P-Parent Corporation. 
PHC-Personal Holding Company. 

of a prior ruling, a combination of terms 
is used. For example, modified and su
perseded describes a situation where the 
substance of a previously published ruling 
is being changed in part and is continued 
without change in part and it is desired to 
restate the valid portion of the previously 
published ruling in a ncw ruling that is self 
contained. In this case, the previously pub
lished ruling is first modified and then, as 
modified, is superseded. 

Supplemented is used in situations in 
which a list, such as a list of the names of 
countries, is published in a ruling and that 
list is expanded by adding further names in 
subsequent rulings. After the original rul
ing has been supplemented several times, a 
new ruling may be published that includes 
the list in the original ruling and the ad
ditions, and supersedes all prior rulings in 
the series. 

Suspended is used in rare situations to 
show that the previous published rulings 
will not be applied pending some future 
action such as the issuance of new or 
amended regulations, the outcome of cases 
in litigation, or the outcome of a Service 
study. 

PO-Possession of the U.S. 
PR-Partner. 
PRS-Partnership. 
PTE-Prohibited Transaction Exemption. 
Pub. L.-Public Law. 
REIT -Real Estate Investment Trust. 
Rev. Proc.-Revenue Procedure. 
Rev. Rul.-Revenuc RUling. 
S-Subsidiary. 
5.P.R.-Statemcnt of Procedural Rules. 
Stal.-Statutes at Large. 
T -Target Corporation. 
T.C-Tax Court. 
T.D. -Treasury Decision. 
TFE-Transferee. 
TFR-Transferor. 
Tf.R.-Technical Information Release. 
TP-Taxpayer. 
TR-Trust. 
IT-Trustee. 
US.C-United States Code. 
X-Corporation. 
Y-Corporation. 
Z -Corporation. 
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Rev. Rul. 2008-28, 1029 

Section 702.-lncome and Credits of Partner 
Rev. Rul. 2008-12, 520 

Section 703.-Partnership Computations 
Rev. Rul. 2008-12, 520 

Section 704.-Partner's Distributive Share 
T.O. 9398, 1143 
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Section 807.-Rules for Certain Reserves 
Rev. Rul. 2008-4, 272 
Rev. Rul. 2008-9,342 
Rev. Rul. 2008-11, 541 
Rev. Rul. 2008- I 9, 669 
Rev. Rul. 2008-20, 716 
Rev. Rul. 2008-24.861 
Rev. Rul. 2008-28,1029 

Section 817.-Treatment of Variable Contracts 
TD. 9385, 735 

Section 832.-lnsurance Company Taxable Income 
Rev. Proe. 2008-1 I, 301 

Section 846.-Discounted Unpaid Losses Defined 
Rev. Proe. 2008-11, 301 Rev. Rul. 2008-4,272 

Rev. Rul. 2008-9,342 
Rev. Rul. 2008-11, 541 
Rev. Rul. 2008-20,716 
Rev. Rul. 2008-24,861 
Rev. Rul. 2008-28, 1029 

Section 860G.-Other Definitions and Special Rules 
Rev. Proe. 2008-28, 1054 

Section 872.-Gross Income 
Rev. Rul. 2008-17, 626 

Section 883.-Exclusions From Gross Income 
Rev. Rul. 2008-17, 626 

Section 894.-lncome Affected by Treaty 
Rev. Rul. 2008-17, 626 

Section 897.-Disposition of Investment in United States Real Property 
Rev. Proc. 2008-27,1014 Rev. Rul. 2008-31, Jl80 

Section 904.-Limitation on Credit 
T.D. 9368, 382 
T.D. 9371, 447 

Section 937.-Residence and Source Rules Involving Possessions 
TD. 9391, 945 

Section 988.-Treatment of Certain Foreign Currency Transactions 
Rev. Rul. 2008-1, 248 

Section IOOI.-Determination of Amount of and Recognition of Gain or Loss 
Rev. Proc. 2008-28,1054 

Section I091.-Loss From Wash Sales of Stock or Securities 
Rev. Rul. 2008-5, 271 

Section 1221.-Capital Asset Defined 
TD. 9379, 715 
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Section 1274.-Determination of Issue Price in the Case of Certain Debt Instruments Issued for Prope~ 
Rev. Rul. 2008-3. 249 
Rev. Rul. 2008-4. 272 
Rev. Rul. 2008-9,342 
Rev. Rul. 2008-\\, 541 
Rev. Rul. 2008-20,716 
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Rev. Rul. 2008-11. 541 
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Rev. Rul. 2008-24,861 
Rev. Rul. 2008-28, 1029 
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Rev. Rul. 2008-18, 674 
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Rev. Rul. 2008-18, 674 
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Rev. Rul. 2008-16, 585 

Section 1372.-Tax Treatment of S Corporations and Their Shareholders 
Notice 2008-1, 251 

Section 1445.-Withholding of Tax on Dispositions of United States Real Property Interests 
Rev. Proc. 2008-27,1014 

Section 1446.-Withholding Tax on Foreign Partners' Share of Effectively Connected Income 
TO. 9394, 988 

Section 1502.-Regulations 
TO. 9376, 587 
TO. 9383, 738 

Section 1561.-Limitations on Certain Multiple Tax Benefits in the Case 
of Certain Controlled Corporations 

TO. 9369.394 

Section 2036.-Transfers With Retained Life Estate 
Rev. Rul. 2008-22, 796 

Section 2038.-Revocable Transfers 
Rev. Rul. 2008-22, 796 

Section 3402.-lncome Tax Collected at Source 
Rev. Rul. 2008-29, 1149 

Section 4371.-lmposition of Tax 
Ann. 2008-18, 667 Rev. Rul. 2008-15, 633 

Section 4372.-Definitions 
Ann. 2008-18,667 Rev. Rul. 2008-15,633 
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T.D. 9372, 462 
T.D. 9373, 463 
T.D. 9389, 863 
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Rev. Rut. 2008-18,674 

Section 6325.-Release of Lien or Discharge of Property 
T.D. 9378, 720 
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Notice 2008-39, 684 
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Rev. Rul. 2008- 10, 676 
Rev. Rul. 2008-27, 1J80 

Section 6662.-lmposition of Accuracy-Related Penalty on Underpayments 
Rev. Proc. 2008-14,435 

Section 6694.-Understatement of Taxpayer's Liability by Tax Return Preparer 
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Section 7201.-Attempt to Evade or Defeat Tax 
Ct. D. 2086, 905 
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T.D. 9375, 344 

Section 7270.-lnsurance Policies 
Ann. 2008-18,667 

Section 7520.-Valuation Tables 
Rev. Rul. 2008-4, 272 
Rev. Rul. 2008-9, 342 
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Section 7603.-Service of Summons 
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Cumulative List of Actions on Decisions 
It is the policy of the Internal Rev

enue Service to announce at an early date 
whether it will follow the holdings in cer
tain cases. An Action on Decision is the 
document making such an announcement. 
An Action on Decision will be issued at 
the discretion of the Service only on unap
pealed issues decided adverse to the gov
ernment. Generally, an Action on Decision 
is issued where its guidance would be help
ful to Service personnel working with the 
same or similar issues. Unlike a Treasury 
Regulation or a Revenue Ruling, an Action 
on Decision is not an affirmative statement 
of Service position. It is not intended to 
serve as public guidance and may not be 
cited as precedent. 

Actions on Decisions shall be relied 
upon within the Service only as conclu
sions applying the law to the facts in the 
particular case at the time the Action on 
Decision was issued. Caution should be 
exercised in extending the recommenda
tion of the Action on Decision to similar 
cases where the facts are different. More
over, the recommendation in the Action on 
Decision may be superseded by new legis
lation, regulations, rulings, cases, or Ac
tions on Decisions. 

Prior to 1991, the Service published 
acquiescence or nonacquiescence only in 

certain regular Tax Court opinions. The 
Service has expanded its acquiescence 
program to include other civil tax cases 
where guidance is determined to be help
ful. Accordingly, the Service now may 
acquiesce or nonacquiesce in the holdings 
of memorandum Tax Court opinions, as 
well as those of the United States District 
Courts, Claims Court, and Circuit Courts 
of Appeal. Regardless of the court decid
ing the case, the recommendation of any 
Action on Decision will be published in 
the Internal Revenue Bulletin. 

The recommendation in every Action 
on Decision will be summarized as ac
quiescence, acquiescence in result only, 
or nonacquiescence. Both "acquiescence" 
and "acquiescence in result only" mean 
that the Service accepts the holding of 
the court in a case and that the Service 
wiH foHow it in disposing of cases with 
the same controlling facts. However, "ac
quiescence" indicates neither approval 
nor disapproval of the reasons assigned 
by the court for its conclusions; whereas, 
"acquiescence in result only" indicates 
disagreement or concern with some or all 
of those reasons. "Nonacquiescence" sig
nifies that. although no further review was 
sought, the Service does not agree with 
the holding of the court and, generally, 

will not follow the decision in disposing 
of cases involving other taxpayers. In 
reference to an opinion of a circuit court 
of appeals, a "nonacquiescence" indicates 
that the Service will not follow the hold
ing on a nationwide basis. However, the 
Service will recognize the precedential 
impact of the opinion on cases arising 
within the venue of the deciding circuit. 

The Actions on Decisions published in 
the weekly Internal Revenue Bulletin are 
consolidated semiannually and appear in 
the first Bulletin for July and the Cumula
tive Bulletin for the first half of the year. A 
semiannual consolidation also appears in 
the first Bulletin for the foHowing January 
and in the Cumulative Bulletin for the last 
half of the year. 

The Commissioner ACQUIESCES 10 

the following decision: 

Herbert V. Kohler, Jr. et at. v. 
Commissioner,l 

T.C. Memo. 2006-152; 
92 T.C.M (CCH) 48; 

T.C. Dkt. Nos. 4621-03,4622-03, 
4646-03,4649-03 

The Commissioner does NOT ACQUI
ESCE in the following decision: 

I Nonacquiescence relating to whether I.R.C. section 2032 allows a discount for transfer restrictions and a purchase option imposed on closely-held corporate stock pursuanllo a post-death 
tax-free reorganization in delennining the fair market value of the deceden!"s stock on the alternate valuation dale. 
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Announcement of Disciplinary Actions Involving 
Attorneys, Certified Public Accountants, Enrolled 
Agents, and Enrolled Actuaries - Suspensions, Censures, 
Disbarments, and Resignations 

The following organizations have failed 
to establish or have been unable to main
tain their status as public charities or as op
erating foundations. Accordingly, grantors 
and contributors 

may not, after this date, rely on previ- of the Code. This listing does not indi
ous rulings or designations in the Cumu- cate that the organizations have lost their 
lative List of Organizations (Publication status as organizations described in section 
78), or on the presumption arising from 501(c)(3), eligible to receive deductible 
the filing of notices under section 508(b) contributions. 

Suspensions from Practice Before the Internal Revenue 
Service After Notice and an Opportunity for a Proceeding 

Under Title 31, Code of Federal Regu- for a proceeding before an administrative been placed under suspension from prac
lations, Part 10, after notice and an oppor- law judge, the following individuals have tice before the Internal Revenue Service: 
tunity 

Name Address 

Andrews, Ted E. Avon, IN 

Designation 

CPA 

Effective Date 

Indefinite 
from 
October 19, 2007 

Disbarments from Practice Before the Internal Revenue 
Service After Notice and an Opportunity for a Proceeding 

Under Title 31, Code of Federal Regu- and an opportunity for a proceeding before individuals have been disbarred from prac-
lations, Part 10, after notice an administrative law judge, the following tice before the Internal Revenue Service: 

Name Address Designation Effective Date 

Ruocchio, Raymond Havertown, PA CPA April 30, 2007 

Roseman, Eric W. Scottsdale, AZ CPA August 20, 2007 

Solomon, Stanley Brooklyn, NY CPA September 04, 2007 

Marks, Robert Medfield, MA Attorney October 15, 2007 
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Consent Suspensions Trom t'ractice Before the Internal 
Revenue Service 

Under Title 31, Code of Federal Regu
lations, Part 10, an attorney, certified pub
lic accountant, enrolled agent, or enrolled 
actuary, in order to avoid the institution or 
conclusion of a proceeding for his or her 
disbarment 

or suspension from practice before the In
ternal Revenue Service, may offer his or 
her consent to suspension from such prac
tice. The Director of Practice, in his dis
cretion, may suspend an attorney, certified 
public accountant, 

Name Address Designation 

Bauman, John J. Battle Creek, MI CPA 

Montgomery, Dwight M. Redlands, CA Attorney 

Deku. John V. Toledo,OH Attorney 

Ying, William F. Beverly Hills, CA CPA 

Brill, Ann M. Sheboygan, WI CPA 

Benvin, Anne C. Phoenix, AZ Enrolled Agent 

Kingman, William B. San Antonio, TX Attorney 

Numey, J. Christopher Hatboro, PA CPA 

Wren. Gary M. Redding, CA Enrolled Agent 

Beck, Brian S. Boston, MA CPA 

Draper, Jeffrey L. Olathe, KS CPA 

Ehrlich, Gary P Chevy Chase, MD CPA 

enrolled agent or enrolled actuary in accor
dance with the consent offered. 

The following individuals have been 
placed under consent suspension from 
practice before the Internal Revenue Ser
vice: 

Date of Suspension 

Indefinite 
from 
October 1, 2007 

Indefinite 
from 
October 1, 2007 

Indefinite 
from 
October 8, 2007 

Indefinite 
from 
October 9, 2007 

Indefinite 
from 
October 10, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 29, 2007 

Indefinite 
from 
November 1,2007 

Indefinite 
from 
November 1, 2007 

Indefinite 
from 
November I, 2007 
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Name Address 

Garrison, John C. Prairie Village, KS 

Greenslit, Wayne Keene, NH 

Moran, Philip D. Salem, MA 

Wright, Cory Reno, NV 

Turbeville, Mary A. Geyserville, CA 

Saffold, Rodger P. Cleveland, OH 

Voss, Patrick W. Metairie, LA 

Rosner, Ronald 1. Manahawkin, NJ 

Johnson, Jr., Stanley Miami, FL 

Designation 

CPA 

CPA 

Attorney 

CPA 

Enrolled Agent 

CPA 

CPA 

CPA 

Attorney 

Date of Suspension 

Indefinite 
from 
November I, 2007 

Indefinite 
from 
November I, 2007 

Indefinite 
from 
November I, 2007 

Indefinite 
from 
November 1,2007 

Indefinite 
from 
November 16, 2007 

Indefinite 
from 
December I, 2007 

Indefinite 
from 
December I, 2007 

Indefinite 
from 
December 13, 2007 

Indefinite 
from 
December 14, 2007 

Expedited Suspensions from Practice Before the Internal 
Revenue Service 

Under Title 31, Code of Federal Reg
ulations, Part 10, the Director of Prac
tice is authorized to immediately suspend 
from practice before the Internal Revenue 
Service any practitioner who, within five 
years 

Name Address 

from the date the expedited proceeding is 
instituted (I) has had a license to practice 
as an attorney, certified public accountant, 
or actuary suspended for revoked for cause 
or (2) has been convicted of certain crimes. 

Designation 

Crotts, William P. Phoenix, AZ Attorney 

Daugherty, Troy L. Olathe, KS Attorney 
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The following individuals have been 
placed under suspension from practice be
fore the Internal Revenue Service by virtue 
of the expedited proceeding provisions: 

Date of Suspension 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 



Name Address Designation Date of Suspension 

Driscoll, Jr., Wilfred C. Somerset, MA Attorney Indefinite 
from 
October 16, 2007 

Shah, Ashok S. Manalapan, NJ CPA Indefinite 
from 
October 16, 2007 

Sheline, Calvin L. Camp Verde. AZ CPA Indefinite 
from 
October 16, 2007 

Bosse, Leigh D. Hillsborough, NH Attorney Indefinite 
from 
October 24, 2007 

Webb, James E. N ashville, TN CPA Indefinite 
from 
October 25,2007 

Gottschalk, Don E. Cedar Falls, IA Attorney Indefinite 
from 
October 3 I, 2007 

Joy, Steven B. Paton,IA Attorney Indefinite 
from 
October 31 . 2007 

Smallwood. Teresa L. Durham, NC Attorney Indefinite 
from 
November 2, 2007 

Donaldson, James F. Denver, CO Attorney Indefinite 
from 
November 15, 2007 

Raux, Johnathan M. Fair Oaks, CA CPA Indefinite 
from 
November 20, 2007 

Linville, Wiley T Denver, CO Attorney Indefinite 
from 
December 4, 2007 

Andrade, Sergio R. Inver Grove Hghts. MN Attorney Indefinite 
from 
December 13, 2007 

Arzani, Mitzi H. Charlotte, NC CPA Indefinite 
from 
December 13. 2007 

Catron, Stephen B. Knoxville, TN Attorney Indefinite 
from 
December 13. 2007 

Coulagouri, Louis A. Moorestown, NJ Attorney Indefinite 
from 
December 13, 2007 
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Name Address Designation Date of Suspension 

Crown, Charles K. Blakeslee, PA CPA Indefinite 
from 
December 13, 2007 

George, Philip 1. Great Falls, VA Attorney Indefinite 
from 
December 13. 2007 

Heitz. John P. Oneill, NE Attorney Indefinite 
from 
December 13, 2007 

Jones, William F. Park Rapids, MN Attorney Indefinite 
from 
December 13,2007 

Khoury. Arthur M. Lawrence, MA Attorney Indefinite 
from 
December 13, 2007 

McGree, Charles A. Fort Payne, AL Attorncy Indefinite 
from 
December 13,2007 

Nason, George H. Franklin, TN Attorney Indefinite 
from 
December 13,2007 

Owen. Thomas A. Arlington, TX Attorney Indefinite 
from 
December 13,2007 

Ozulumba. Michael Boston, MA Attorney Indefinite 
from 
December 13, 2007 

Phillips, Mark A. Elm Grove, WI Attorney Indefinite 
from 
December 13,2007 

Simpson, Joseph H. Amite, LA Attorney Indefinite 
from 
December 13, 2007 

Sipes. Laura A. St. Charles, MO Attorney Indefinite 
from 
December 13, 2007 

Sullivan. Joseph O. Warwick, NY Attorney Indefinite 
from 
December 13,2007 

Szegda. Michael A. Old Tappan, NJ Attorney Indefinite 
from 
December 13,2007 

Misch. Paul M. Akron,OH Attorney Indefinite 
from 
December 17, 2007 
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Name Address Designation 

Brenner, Allen L. Long Beach, NY Attorney 

Cook, Rirchard B. Cockeysville. MD Attorney 

Shang, Wade V. S. San Francisco, CA CPA 

Censure Issued by Consent 
Under Title 31, Code of Federal Regu

lations. Part 10, in lieu of a proceeding be
ing instituted or continued, an attorney, 

certified public accountant, enrolled agent, 
or enrolled actuary, may offer his or her 
consent to the issuance of a censure. Cen
sure is a public reprimand. 

Name Address Designation 

Villarreal, Ricardo Houston, TX EA 

Meisgeier, Deborah K. Richmond, TX EA 

O'Brien, Colleen D. Winter Park, FL CPA 

Staver, Peter J. Southgate, MI Attorney 

Weiss, Ira Pittsburgh, PA Attorney 

Orr, William S. Kerrville. TX CPA 

Whitsitt, Richard Panama City, FL CPA 

Date of Suspension 

Indefinite 
from 
December 20. 2007 

Indefinite 
from 
December 20, 2007 

Indefinite 
from 
December 20, 2007 

The following individuals have con
sented to the issuance of a Censure: 

Date of Censure 

September 24, 2007 

October 16, 2007 

October 24, 2007 

November 06, 2007 

November 29, 2007 

December 04, 2007 

December 04, 2007 
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Part III. Administrative, Procedural, and Miscellaneous 
26 CFR 601.201: RlIling~ and dererminarion tellers. 

Rev. Proc. 2008-1 
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SECTION 1. WHAT IS THE 
PURPOSE OF THlS REVENUE 
PROCEDURE? 

Description of terms used in this 
revenue procedure 

This revenue procedure explains how the Service provides advice to taxpayers on issues un
der the jurisdiction of the Associate Chief Counsel (Corporate), the Associate Chief Counsel 
(Financial Institutions and Products), the Associate Chief Counsel (Income Tax and Account
ing), the Associate Chief Counsel (International), the Associate Chief Counsel (Passthroughs 
and Special Industries), the Associate Chief Counsel (Procedure and Administration), and the 
Division Counsell Associate Chief Counsel (Tax Exempt and Government Entities). It explains 
the forms of advice and the manner in which advice is requested by taxpayers and provided by 
the Service. A sample format of a request for a letter ruling is provided in Appendix B. See 
section 4 of this revenue procedure for issues outside the scope of this revenue procedure . 

. 01 For purposes of this revenue procedure-

(1) the term "Service" includes the four operating divisions of the Internal Revenue Service 
and the Associate offices. The four operating divisions are: 
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SECTION 2. WHAT ARE 
THE FORMS IN WHICH THE 
SERVICE PROVIDES ADVICE 
TO TAXPAYERS? 

Letter ruling 
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(a) Large and Mid-Size Business Division (LMSB), which generally serves corporations, 
including S corporations, and partnerships, with assets in excess of $10 million; 

(b) Small Business/Self-Employed Division (SB/SE). which generally serves corporations, 
including S corporations. and partnerships, with assets less than or equal to $10 million; es
tates and trusts; individuals filing an individual Federal income tax return with accompanying 
Schedule C (Profit or Loss From Business (Sole Proprietorship), Schedule E (Supplemental 
Income and Loss), Schedule F (Profit or Loss From Farming), Form 2106, Employee Busi

ness Expenses, or Form 2106--EZ, Unreimbursed Employee Business Expenses; and individu
als with international tax returns; 

(c) Wage and Investment Division (W &1), which generally serves individuals with wage 
and investment income only (and with no international tax returns) filing an individual Federal 
income tax return without accompanying Schedule C, E, or F, or Form 2106 or Form 21 06--EZ; 
and 

(d) Tax Exempt and Government Entities Division (TE/GE), which serves three distinct 
taxpayer segments: employee plans, exempt organizations, and government entities. 

(2) the term "Associate office" refers to the Office of Associate Chief Counsel (Corporate), 
the Office of Associate Chief Counsel (Financial Institutions and Products), the Office of As
sociate Chief Counsel (Income Tax and Accounting), the Office of Associate Chief Counsel 
(International), the Office of Associate Chief Counsel (Passthroughs and Special Industries), 
the Office of Associate Chief Counsel (Procedure and Administration), or the Office of Divi
sion Counsell Associate Chief Counsel (Tax Exempt and Government Entities), as appropriate. 

(3) the term "Director" refers to the Director, Field Operations, LMSB; Area Director, Field 
Examination, SB/SE; Chief, Estate & Gift Tax Operations, SB/SE; Chief, Employment Tax 
Operations, SB/SE; Chief, Excise Tax Operations, SB/SE; Director, Compliance, W &1; Direc
tor, International Compliance, Strategy and Policy; Director, Employee Plans Examinations; 
Director, Exempt Organizations Examinations; Director, Federal, State & Local Governments; 
Director. Tax Exempt Bonds; or Director, Indian Tribal Governments, as appropriate. 

(4) the term "field office" refers to the respective offices of the Directors, as appropriate. 

(5) the term "taxpayer" includes all persons subject to any provision of the Internal Revenue 
Code (including issuers of § 103 obligations) and, when appropriate, their representatives. 

.02 This revenue procedure is updated annually as the first revenue procedure of the year, 
but it may be modified or amplified during the year. 

The Service provides advice in the form of letter rulings, closing agreements, determination 
letters, information letters, and oral advice. 

.01 A "letter ruling" is a written determination issued to a taxpayer by an Associate office in 
response to the taxpayer's written inquiry, filed prior to the filing of returns or reports that are 
required by the tax laws, about its status for tax purposes or the tax effects of its acts or trans
actions. A letter ruling interprets the tax laws and applies them to the taxpayer's specific set 
of facts. A letter ruling is issued when appropriate in the interest of sound tax administration. 
One type of letter ruling is an Associate Office's response to a request for a change in a tax
payer's accounting method or accounting period. Once issued, a letter ruling may be revoked 
or modified for a number of reasons. See sections 11 and 9.19 of this revenue procedure. A 
letter ruling may be issued with a closing agreement, however, and a closing agreement is final 
unless fraud, malfeasance, or misrepresentation of a material fact can be shown. See section 
2.02 of this revenue procedure. 



Closing agreement 

Determination letter 

Information letter 

.02 A "closing agreemem" is a final agreement between the Service and a taxpayer on a 
specific issue or liability. It is entered into under the authority in § 7 121. and it is final unless 
fraud, malfeasance, or misrepresentation of a material fact can be shown. 

A taxpayer may request a closing agreement with a letter ruling or in lieu of a letter ruling. 
with respect to a transaction that would be eligible for a letter ruling. ]n such situations. the 
Associate Chief Counsel with subject matter jurisdiction signs the closing agreement on behalf 
of the Service. 

A closing agreement may be entered into when it is advantageous to have the matter perma
nently and conclusively closed or when a taxpayer can show that there are good reasons for an 
agreement and that making the agreement will not prejudice the interests of the Government. 
In appropriate cases, a taxpayer may be asked to enter into a closing agreement as a condition 
for the issuance of a letter ruling. 

If, in a single case, a closing agreement is requested for each person or entity in a class of 
taxpayers, separate agreements are entered into only if the class consists of 25 or fewer taxpay
ers. If the issue and holding are identical for the class and there arc more than 25 taxpayers in 
the class, a "mass closing agreement" will be entered into with the taxpayer who is authorized 
by the others to represent the class . 

. 03 A "determination letter" is a written determination issued by a Director that applies the 
principles and precedents previously announced by the Service to a specific set of facts. It is 
issued only when a determination can be made based on clearly established rules in a statute, 
a tax treaty. the regulations, a conclusion in a revenue ruling, or an opinion or court decision 
that represents the position of the Service . 

. 04 An "information letter" is a statement issued by an Associate office or Director that calls 
attention to a well-established interpretation or principle of tax law (including a tax treaty) with
out applying it to a specific set of facts. An infonnation letter may be issued if the taxpayer's 
inquiry indicates a need for general infonnation or if the taxpayer's request does not meet the 
requirements ofthis revenue procedure and the Service concludes that general information wiIl 
help the taxpayer. An information letter is advisory only and has no binding effect on the Ser
vice. If the Associate office issues an information letter in response to a request for a letter 
ruling that does not meet the requirements of this revenue procedure, the information letter is 
not a substitute for a letter ruling. The taxpayer should provide a daytime telephone number 
with the taxpayer's request for an information letter. 

Information letters that are issued by the Associate offices to members of the public are 
made available to the public. Infonnation letters that are issued by the field offices are not 
made available to the public. 

Because infonnation letters do not constitute written determinations as defined in § 6110, 
they are not subject to public inspection under § 6110. The Service makes the information 
letters available to the public under the Freedom of Information Act CFOlA"). Before any in
fonnation letter is made available to the public, an Associate office will redact any information 
exempt from disclosure under the FOIA. See, e.g., 5 U.S.c. § 552(b)(6) (exemption for infor
mation the disclosure of which would constitute a clearly unwarranted invasion of personal 
privacy); 5 U.S.C. § 552(b)(3) in conjunction with § 6103 (exemption for returns and return 
infonnation as defined in § 6I03(b». 

The following documents also will not be available for public inspection as part of this 
process: 

(I) transmittal letters in which the Service furnishes publications or other publicly available 
material to taxpayers, without any significant legal discussion; 

(2) responses to taxpayer or third party contacts that are inquiries with respect to a pending 
request for a letter ruling, technical advice memorandum, or Chief Counsel Advice (which are 
subject to public inspection under § 6110 after their issuance); and 
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SECTION 3. ON WHAT ISSUES 
MAY TAXPAYERS REQUEST 
WRITTEN ADVICE UNDER 
THIS PROCEDURE? 

Issues under the jurisdiction 
of the Associate Chief Counsel 
(Corporate) 

Issues under the jurisdiction 
of the Associate Chief Counsel 
(Financial Institutions and 
Products) 
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(~) ~e~po~ses to taxpayer or third party communications with respect to any investigation, 
audit, lttIgatlOn, or other enforcement action. 

.05 

(1) No oral rulings and no written rulings in response to oral requests. 

The Service does not orally issue letter rulings or determination letters, nor does it issue 
letter rulings or determination letters in response to oral requests from taxpayers. Service em
ployees ordinarily will discuss with taxpayers or their representatives inquiries about whether 
the Service will rule on particular issues and about procedural matters regarding the submis
sion of requests for letter rulings or determination letters for a particular case. 

(2) Discussion possible on substantive issues. 

At the discretion of the Service and as time permits, Service employees may also discuss 
substantive issues with taxpayers or their representatives. Such a discussion will not bind the 
Service or the Office of Chief Counsel, and it cannot be relied upon as a basis for obtaining 
retroactive relief under the provisions of § 7805(b). 

Service employees who are not directly involved in the examination, appeal, or litigation of 
particular substantive tax issues will not discuss those issues with taxpayers or their represen
tatives unless the discussion is coordinated with Service employees who are directly involved. 
The taxpayer or the taxpayer's representative ordinarily will be asked whether an oral request 
for advice or information relates to a matter pending before another office of the Service or 
before a Federal court. 

If a tax issue is not under examination, in appeals, or in litigation, the tax issue may be 
discussed even though the issue is affected by a nontax issue pending in litigation. 

A taxpayer may seek oral technical guidance from a taxpayer service representative in a 
field office or Service Center when preparing a return or report. Oral guidance is advisory 
only, and the Service is not bound by it, for example, when examining the taxpayer's return. 

The Service does not respond to letters seeking to confirm the substance of oral discussions, 
and the absence of a response to such a letter is not a confirmation. 

Taxpayers may request letter rulings, information letters, and closing agreements under this 
revenue procedure on issues within the jurisdiction of the Associate offices. Taxpayers uncer
tain as to whether an Associate has jurisdiction with regard to a specific factual situation may 
call the telephone number for the Associate office listed in section 10.07(1) of this revenue 
procedure. 

Taxpayers also may request determination letters from the Director in the appropriate oper
ating division on subjects that relate to the Code sections under the jurisdiction of the respective 
Associate offices. See section 7.03(2) of this revenue procedure for the address to which to 
send requests for determination letters . 

. 01 Issues under the jurisdiction of the Associate Chief Counsel (Corporate) include 
those that involve consolidated returns, corporate acquisitions, reorganizations, liquidations, 
redemptions, spinoffs, transfers to controlled corporations, distributions to shareholders, cor
porate bankruptcies, the effect of certain ownership changes on net operating loss carryovers 
and other tax attributes, debt vs. equity determinations, allocation of income and deductions 
among taxpayers, acquisitions made to evade or avoid income tax, and certain earnings and 

profits questions . 

. 02 Issues under the jurisdiction of the Associate Chief Counsel (Financial Institutions and 
Products) include those that involve income taxes and accounting method changes of banks, 
savings and loan associations, real estate investment t~sts (REITs), r~gulated investment com
panies (RICs), real estate mortgage investment condUits (REMICs), lllsurance companies and 
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products, tax-exempt obligations, mortgage credit certificates, qualified zone academy bonds 
(QZABS), and financial products . 

. 03 Issues under the jurisdiction of the Associate Chief Counsel (Income Tax and Account
ing) include those that involve recognition and timing of income and deductions of individuals 
and corporations, sales and exchanges, capital gains and losses, imtallment sales, equipment 
leasing, long-term contracts, inventories, the alternative minimum tax, net operating losses 
generally, including accounting method changes for these issues, and accounting periods. 

.04 Issues under the jurisdiction of the Associate Chief Counsel (International) include the 
tax treatment of nonresident aliens and foreign corporations, withholding of tax on nonresident 
aliens and foreign corporations, foreign tax credit, determination of sources of income, income 
from sources without the United States. subpart F questions, domestic international sales cor
porations (DISCs), foreign sales corporations (FSCs), exclusions under § 114 for extraterrito
rial income (ITI) pursuant to § 941(a)(5)(A), international boycott determinations. treatment 
of certain passive foreign investment companies, income affected by treaty, and other matters 
relating to the activities of non-U.S. persons within the United States or U.S.-related persons 
outside the United States, and accounting method changes for these persons. 

For the procedures to obtain advance pricing agreements under § 482, see Rev. Proc. 
2006-9,2006-1 c.B. 278. 

For competent authority procedures related to bilateral and multilateral advance pricing 
agreements, see Rev. Proc. 2006-54,2006-2 C.B. 1035. 

.05 Issues under the jurisdiction of the Associate Chief Counsel (Passthroughs and Special 
Industries) include those that involve income taxes of S corporations (e.J(cept accounting pe
riods and methods) and certain noncorporate taxpayers (induding partnerships, common trust 
funds, and trusts), entity classification, estate, gift. generation-skipping transfer, and certain 
excise taxes, amortization, depreciation, depletion, and other engineering issues, accounting 
method changes for depreciation and amortization, cooperative housing corporations, farm
ers' cooperatives under § 521, the low-income housing, disabled access, and qualified electric 
vehicle credits, research and experimental expenditures, shipowners' protection and indemnity 
associations under § 526, and certain homeowners associations under § 528. 

.06 Issues under the jurisdiction of the Associate Chief Counsel (Procedure and Adminis
tration) include those that involve Federal tax procedure and administration, disclosure and 
privacy law, reporting and paying taxes, assessing and collecting taxes (including interest and 
penalties), abating, crediting, or refunding overassessments or overpayments of tax, and filing 
information returns . 

. 07 Issues under the jurisdiction of the Di vision Counsell Associate Chief Counsel (Tax Ex
empt and Government Entities) include those that involve income tax and other tax aspects of 
executive compensation and employee benefit programs, including accounting method changes 
for these issues (other than those within the jurisdiction of the Commissioner, Tax Exempt and 
Government Entities Division), § 457 arrangements, employment taxes, taxes on self-employ
ment income, and Federal, state, local, and Indian tribal governments. 

.01 The procedures for obtaining letter rulings, etc., that apply to Federal alcohol, tobacco, 
and firearms taxes under subtitle E of the Code are under the jurisdiction of the Alcohol and 
Tobacco Tax and Trade Bureau of the Department of the Treasury . 

. 02 The procedures for obtaining leuer rulings, determination letters, etc., on employee 
plans and exempt organizations are under the jurisdiction of the Commissioner, Tax Exempt 
and Government Entities Division. See Rev. Proc. 2008-4, this Bulletin. See also Rev. Proc. 
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2008-6, this Bulletin, for the procedures for issuing determination letters on the qualified sta
tus of pension, profit-sharing, stock bonus, annuity, and employee stock ownership plans under 
§§ 401, 403(a), 409, and 4975(e)(7), and the status for exemption of any related trusts or cus
todial accounts under § 501 (a). 

For the user fee requirements applicable to requests for letter rulings, determination letters, 
etc., under the jurisdiction of the Commissioner, Tax Exempt and Government Entities Divi
sion, see Rev, Proc. 2008-8, this Bulletin. 

.01 In income and gift tax matters, an Associate office generally issues a letter ruling on 
a proposed transaction or on a completed transaction if the letter ruling request is submitted 
before the return is filed for the year in which the transaction is completed . 

. 02 In lieu of requesting a letter ruling under this revenue procedure, a taxpayer may obtain 
relief for certain late S corporation and related elections by following the procedures in Rev. 
Proc. 2004-49,2004-2 CoB. 210; Rev. Proc. 2004-48,2004-2 C.B. 172; Rev. Proc. 2003-43, 
2003-1 CoB. 998, or Rev. Proc. 97-48, 1997-2 C.B. 521. These procedures are in lieu of the 
letter ruling process and do not require payment of any user fee. See section 4.04 of Rev. Proc. 
2004-49, section 3.01 of Rev. Proc. 2004-48, section 3.01 of Rev. Proc. 2003-43, section 3 
of Rev. Proc. 97-48, and section 15.03(3) of this revenue procedure . 

. 03 An Associate office will consider a request for an extension of time for making an elec
tion or other application for relief under § 301.9100-3 of the Regulations on Procedure and Ad
ministration, even if submitted after the return covering the issue presented in the § 301.9100 
request has been filed, an examination of the return has begun, or the issues in the return are 
being considered by Appeals or a Federal court. A § 301.9100 request is a letter ruling request. 
Therefore, the § 301.9100 request should be submitted pursuant to this revenue procedure. An 
election made pursuant to § 301.9100-2 for an automatic extension of time is not a letter rul
ing request and does not require payment of any user fee. See § 301.9100-2(d) and section 
15.03(1) of this revenue procedure. 

(1) Format of request. A § 301.9100 request (other than an election made pursuant to 
§ 301.9100-2) must be in the general form of, and meet the general requirements for, a letter 
ruling request. These requirements are given in section 7 of this revenue procedure. In addi
tion, a § 301.9100 request must include the information required by § 301.9100-3(e). 

(2) Period of limitations. The filing of a request for relief under § 301.9100 does not 
suspend the running of any applicable period of limitations. See § 301.9100-3(d)(2). The 
Associate office ordinarily will not issue a § 301.9100 ruling if the period of limitation on as
sessment under § 6501(a) for the taxable year in which an election should have been made, or 
for any taxable year that would have been affected by the election had it been timely made, will 
expire before receipt of a § 301.9100 letter ruling. See § 301.9100-3(c)(I)(ii). If, however, 
the taxpayer consents to extend the period of limitations on assessment under § 650 I (c)( 4), the 
Associate office may issue the letter ruling. Note that the filing of a claim for refund under 
§ 6511 does not extend the period of limitation on assessment. If § 301.9100 relief is granted, 
the Associate office may require the taxpayer to consent to an extension of the period of lim
itation on assessment. See § 301.9100-3(d)(2). 

(3) Taxpayer must notify the Associate office if examination of its return begins while 
the request is pending. The taxpayer must notify the Associate office if the Service begins an 
examination of the taxpayer's return for the taxable year in which an election should have been 
made, or for any taxable year that would have been affected by the election had it been timely 
made, while a § 301.9100 request is pending. This notification must include the name and 
telephone number of the examining agent. See § 301.91 00-3(e)( 4 )(i) and section 7.04( I )(b) of 
this revenue procedure. 



Determinations under § 999(d) 

In matters involving § 367 

In estate tax matters 

(4) Associate office will notify examination agent, appeal~ omcn, or counsel attorney 
of a § 301.9100 request if the taxpayer's return is being examined by a field office or is 
being considered by Appeals or a Federal court. If the taxpayer's return for the taxable 
year in which an election ~hould have been made. or for any taxable year that would have 
been affected by the election had it been timely made. is being examined by a field office 
or considered by Appeals or a Federal court, the Associate office will notify rhe appropriate 
examination agent. appeals officer, or counsel attorney that a ~ 301.91 UO request has been 
submitted to the Associate office. The examination agent. appeals officer. or counsel attorney 
is not authorized to deny consideration of a § 301.9100 request. The letter ruling will be mailed 
to the taxpayer and a copy will be sent to the appeals officer. counsel attorney, or appropriate 
Service official in the operating division that has examination jurisdiction over the taxpayer's 
tax return. 

(5) Relief for late initial classification election. In lieu of requesting a letter ruling under 
§ 301.9100-1 through § 301.9100-3 and this revenue procedure, an entity newly formed under 
local law may apply for late classification election relief under Rev. Proc. '2002-59,2002-2 
C.B.615. Requests for such relief are not subject to user fees. See section 3 of Rev. Proc. 
2002-59 and section 15.03(2) of this revenue procedure. 

.04 As provided in Rev. Proc. 77-9,1977-\ C.B. 542, the Associate Chief Counsel (In
ternational) issues determinations under § 999(d) that may deny certain benefits of the foreign 
tax credit and the deferral of earnings of foreign subsidiaries and domestic international sales 
corporations (DISCs) to a person if that person is a member of a controlled group (within the 
meaning of § 993(a)(3)) that includes the person, or a foreign corporation of which a member 
of the controlled group is a United States shareholder, that agrees to participate in, or cooper
ate with. an international boycott. The same principles shall apply with respect to exclusions 
under § 114 for exterritorial income (ETI) pursuant to § 941 (a)(5)(A). Requests for determina
tions under Rev. Proc. 77-9 are letter ruling requests and should be submilleulo the Associate 
office pursuant to this revenue procedure. 

.05 Unless the issue is covered by section 6 of this revenue procedure, the Associate Chief 
Counsel (International) may issue a letter ruling under § 367 even if the taxpayer does not 
request a letter ruling as to the characterization of the transaction under the reorganization 
provisions of the Code. The Associate office will determine the § 367 con seq uences of a trans
action based on the taxpayer's characterization of the transaction but will indicate in the letter 
ruling that it expresses no opinion as to the characterization of the transaction under the reor
ganization. The Associate office may decline to issue a § 367 ruling in situations in which the 
taxpayer inappropriately characterizes the transaction under the reorganization provisions . 

. 06 In general, the Associate Chief Counsel (Passthroughs and Special Industries) issues 
letter rulings on transactions affecting the estate tax on the prospective estate of a living person. 
The Associate office will not issue letter rulings for prospective estates on computations of tax, 
actuarial factors. and factual matters. With respect to the transactions affecting the estate tax of 
the decedent's estate, generally the Associate office issues letter rulings before the deceder.t's 
estate tax return is filed. 

If the taxpayer is requesting a letter ruling regarding a decedent's estate tax and the estate 
lax relurn is due 10 be filed before the letter ruling is expe<.:led to be issued, Ihe laxpayer should 
obtain an extension of time for filing the return and should notify the Associate office hranch 
considering the letter ruling request that an extension has been obtained. 

If the return is filed before the letter ruling is received from the Associate office. the taxpayer 
must disclose on the return that a letter ruling has been requested, attach a copy of the pending 
letter ruling request to the return, and notify the Associate office that the return has been filed. 
See section 7.04 of this revenue procedure. The Associate office will make every effort to is,ue 
the letter ruling within 3 months of the date the return was filed. 

If the taxpayer reque,\s a letter ruling after the return is filed, but hefore the return is exam
ined, the taxpayer must notify the field office having jurisdiction over the return that a letter 
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ruling has been requested. attach a copy of the pending letter ruling request. and notify the 
Associate office that a return has been filed. See section 7.04 of this revenue procedure. The 
Associate office will make every effort to issue the letter ruling within 3 months of the date the 
return has been filed. 

If the letter ruling cannot be issued within that 3-month period. the Associate office will 
notify the field office having jurisdiction over the return. which may. by memorandum to the 
Associate office. grant an additional period for the issuance of the letter ruling. 

.07 In matters involving additional estate tax under § 2032A(c). the Associate ChiefCoun
sel (Passthroughs and Special Industries) issues letter rulings on proposed transactions and on 
completed transactions that occurred before the return is filed . 

. 08 In matters involving qualified domestic trusts under § 2056A. the Associate Chief Coun
sel (Passthroughs and Special Industries) issues letter rulings on proposed transactions and on 
completed transactions that occurred before the return is filed . 

. 09 In general. the Associate Chief Counsel (Passthroughs and Special Industries) issues 
letter rulings on proposed transactions that affect the generation-skipping transfer tax and on 
completed transactions that occurred before the return is filed. In the case of a generation
skipping trust or trust equivalent, letter rulings are issued either before or after the trust or trust 
equivalent has been established . 

. 10 In employment and excise tax matters, the Associate offices issue letter rulings on pro
posed transactions and on completed transactions either before or after the return is filed for 
those transactions. 

Requests regarding employment status (employer/employee relationship) from Federal 
agencies and instrumentalities must be submitted directly to the Division Counsell Associate 
Chief Counsel (Tax Exempt and Government Entities). Requests regarding employment 
status from other taxpayers must first be submitted to the appropriate Service office listed on 
the current Form SS-8. See section 12.04 of this revenue procedure. Generally, the employer 
is the taxpayer and requests the letter ruling. If the worker requests the letter ruling, both the 
worker and the employer are considered to be the taxpayer and both are entitled to the letter 
ruling. 

.11 The Associate Chief Counsel (Procedure and Administration) issues letter rulings on 
matters arising under the Code and related statutes and regulations that involve-

(I) the time, place, manner. and procedures for reporting and paying taxes; or 

(2) the filing of information returns. 

.12 Pur~uant to Rev. Proc. 84-37, 1984-1 c.B. 513, as modified by Rev. Proc. 86-17, 
1986-1 C.B. 550, and this revenue procedure, the Office of Division Counsel/Associate Chief 
Counsel (Tax Exempt and Government Entities) issues determinations recognizing a tribal en
tity as an Indian tribal government within the meaning of § 7701 (a)( 40) or as a political subdi
vision of an Indian tribal government under § 7871 (d) if it determines, after consultation with 
the Secretary of the Interior, that the entity satisfies the statutory definition of an Indian tribal 
government or has been delegated governmental functions of an Indian tribal government. Re
quests for determinations under Rev. Proc. 84-37 are letter ruling requests, and, therefore, 
should be submitted to the Office of Di vision Counsel! Associate Chief Counsel (Tax Exempt 
and Government Entities) pursuant to this revenue procedure. 

(1) Definition of Indian tribal government. The term "Indian tribal government" is de
fined under § 7701 (a)(40) to mean the governing body of any tribe, band, community, village 
or group of Indians, or (if applicable) Alaska Natives, that is determined by the Secretary of 
the Treasury. after consultation with the Secretary of the Interior, to exercise governmental 
functions. Section 7871 (d) provides that, for purposes of § 7871, a subdivision of an Indian 
tribal government shall be treated as a political subdivision of a state if the Secretary of the 
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Treasury determines, after consultation with the Secretary of the Interior, that the subdivision 
has been delegated the right to exercise one or more of the substantial governmental functiuns 
of the Indian tribal government. 

(2) Inclusion in list of tribal governments. Rev. Proc. 2002-64, 2002-2 C.B. 717. pro
vides a list of Indian tribal governments that are treated similarly to states for certain Federal 
tax purposes. Rev. Proc. 84-36, 1984-1 C.B. 510, as modified by Rev. Proc. 86-17, provides 
a list of political subdivisions of Indian tribal governments that are treated as political subdi vi
sions of states for certain Federal tax purposes. Under Rev. Proc. 84-37, tribal governments 
or subdivisions recognized under § 770 I (a)( 40) or § 7871 (d) will be included in the list of rec
ognized tribal government entities in revised versions of Rev. Proc. 2002-64 or Rev. Proc. 
84-36. 

.13 The Associate Chief Counsel (Passthroughs and Special Industries) will issue letter rul
ings in all cases on the determination of a constructive sales price under § 42l6(b) or § 4218(c) 
and in all other cases on prospective transactions if the law or regulations require a determina
tion of the effect of a proposed transaction for Federal tax purposes . 

. 14 Unless the issue is covered by section 6 of this. revenue procedure, Rev. Froc. 2008-3. 
this Bulletin, or Rev. Proc. 2008-7, this Bulletin, a letter ruling may be issued before the 
issuance of a temporary or final regulation or other published guidance that interprets the pro
visions of any act. 

In such situations, an Associate office may issue letter rulings under the following condi
tions: 

(1) Answer is clear or is reasonably certain. If the letter ruling request presents an issue 
for which the answer seems clear by applying the statute to the facts or for which the answer 
seems reasonably certain but not entirely free from doubt. 

(2) Answer is not reasonably certain. If the letter ruling request presents an issue for 
which the answer does not seem reasonably certain, the Associate office may issue the letter 
ruling, using its best efforts to arrive at a determination, if it is in the best interests of tax 
administration. But see section 6.09 of this revenue procedure. 

.01 The Service ordinarily does not issue a letter ruling or a determination letter if. at the 
time of the request, the identical issue is involved in the taxpayer's return fur an earlier period 
and that issue-

(1) is being examined by a field office; 

(2) is being considered by Appeals; 

(3) is pending in litigation in a case involving the taxpayer or a related taxpayer; 

(4) has been examined by a field office or considered by Appeals and the statutory period 
of limitations on assessment or on filing a claim for refund or credit of tax has not expired; or 

(5) has been examined by a field office or considered by Appeals and a closing agreement 
covering the issue or liability has not been entered into by a field office or by Appeals. 

If a return dealing with an issue for a particular year is filed while a request for a letter ruling 
on that issue is pending, an Associate office will issue the letter ruling unless it is notified by the 
taxpayer or otherwise learns that an examination of that issue or the identical issue on an earlier 
year's return has been started by a field office. See section 7.04 of this revenue procedure. In 
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income and gift tax matters, even if an examination ha~ begun. an Associate office orliinJnly 

will issue the letter ruling if the field office agrees by memorandum to the issuance of tl1t' letter 
~ . 

rUling. 

.02 The Service ordinarily does not issue letter ruling\ 1lI detCfmination letters in certain 

areas because of the factual nature of the problem ilwolwd or for other reasons. Rev. Proe. 

2008-3, this Bulletin, and Rev. Proc. 2008-7, this Bulletin. prll\ide a list of these areas. ThIS 

list is not all-inclusive because the Service may decline to Issue a letter ruling or a determination 

letter when appropriate in the interest of sound tax administration or on other grounds whenever 

warranted by the facts or circumstances of a particular case. 

Instead of issuing a letter ruling or determination letter. the Senice may. when it is con

sidered appropriate and in the best~interests of the Sen ice. issue an information letter calling 

attention to well-established principles of tax law. 

.03 An Associate office ordinarily will not issue a letter ruling on only part of an integrated 

transaction. If a part of a transaction falls under a no-rule area, a letter ruling on other parts 

of the transaction may be issued. Before preparing the letter ruling request. a taxpayer should 

call a branch having jurisdiction for the matters on which the taxpayer is seeking a letter ruling 

to discuss whether the Associate office will issue a letter ruling on part of the transaction . 

. 04 The Service does not ordinarily issue a letter ruling or a determination letter on which 

of two entities. under common law rules applicable in determining the employer-employee 

relationship, is the employer. when one entity is treating the worker as an employee. 

.05 The Service does not issue letter rulings or determination letters to business, trade, or 

industrial associations or to similar groups concerning the application of thc tax laws to mem

bers of the group. But groups and associations may submit suggestions of generic issues that 

could be appropriately addressed in revenue rulings. See Rev. Proc. 89-14. 1989-1 C.B. 814, 
which states the objectives of. and standards for. the publication of revenue rulings and revenue 

procedures in the Internal Revenue Bulletin. 

The Service may issue letter rulings or determination letters to groups or associations on 

their own tax status or liability if the request meets the requirements of this revenue procedure . 

. 06 The Service ordinarily does not issue letter rulings or determination letters regarding the 
tax consequences of a transaction for taxpayers who are not directly involved in the request if 

the requested letter ruling or determination letter would not address the tax status, liability, or 
reporting obligations of the requester. For example. a taxpayer may not request a letter ruling 

relating to the tax consequences of a transaction to a customer or client, if the tax status, liabil
ity or reporting obligations of the taxpayer would not be addressed in the ruling, because the 

customer or client is not directly involved in the letter ruling request. The tax liability of each 

shareholder is, however, directly involved in a letter ruling on the reorganization of a corpora
tion. Accordingly. a corporate taxpayer could request a letter ruling that solely addressed the 
tax consequences to its shareholders of a proposed reorganization. 

Revenue Procedure 96-16, 1996-1 C.B. 630, sets forth rules for letter ruling requests in
volving state and local government obligations . 

. 07 The Service does not issue letter rulings or determination letters to foreign governments 
or their political subdivisions about the U.S. tax effects of their laws. The Associate offices 
also do not issue letter rulings on the effect of a tax treaty on the tax laws of a treaty country 
for purposes of determining the tax of the treaty country. See section 13.02 of Rev. Proc. 
2006-54, 2006-2 C.B. 1035. Treaty partners can continue to address matters such as these 
under the provisions of the applicable tax treaty. In addition, the Associate offices may issue 
letter rulings to foreign governments or their political subdivisions on their own tax status or 
liability under U.S. law if the request meets the requirements of this revenue procedure. 
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.08 The Associate offices ordinarily do not issue letter rulings on a matter involving the 
Federal tax consequences of any proposed Federal, state, local, municipal, or foreign legisla
tion. The Office of Division Counsel/Associate Chief Counsel (Tax Exempt and Government 
Entities) may issue letter rulings regarding the effect of proposed state, local, or municipal leg
islation upon an eligible deferred compensation plan under § 457(b) provided that the letter 
ruling request relating to the plan complies with the other requirements of this revenue proce
dure. The Associate offices also may provide general information in response to an inquiry. 

.09 Generally, the Service will not issue a letter ruling or a determination letter if the request 
presents an issue that cannot be readily resolved before a regulation or any other published 
guidance is issued. When the Service has closed a regulation project or any other published 
guidance project that might have answered the issue or decides not to open a regulation project 
or any other published guidance project, the Associate offices may consider all letter ruling 
requests unless the issue is covered by section 6 of this revenue procedure, Rev. Proc. 2008-3, 
this Bulletin, or Rev. Proc. 2008-7, this Bulletin. 

.10 The Service will not issue a letter ruling or a determination letter on frivolous issues. 
A "frivolous issue" is one without basis in fact or law or one that asserts a position that courts 
have held frivolous or groundless. Examples of frivolous or groundless issues include, but are 
not limited to: 

(1) frivolous "constitutional" claims, such as claims that the requirement to file tax returns 
and pay taxes constitutes an unreasonable search barred by the Fourth Amendment, violates 
Fifth and Fourteenth Amendment protections of due process, violates Thirteenth Amendment 
protections against involuntary servitude, or is unenforceable because the Sixteenth Amend
ment does not authorize nonapportioned direct taxes or was never ratified; 

(2) claims that income taxes are voluntary, that the term "income" is not defined in the 
Internal Revenue Code, or that preparation and filing of Federal income tax returns violates 
the Paperwork Reduction Act; 

(3) claims that tax may be imposed only on coins minted under a gold or silver standard or 
that receipt of Federal Reserve Notes does not cause an accretion to wealth; 

(4) claims that a person is not taxable on income because he or she falls within a class 
entitled to "reparation claims" or an extra-statutory class of individuals exempt from tax, e.g., 
"free-born" individuals; 

(5) claims that a taxpayer can refuse to pay taxes on the basis of opposition to certain Gov
ernmental expenditures; 

(6) claims that taxes apply only to Federal employees; only to residents of Puerto Rico, 
Guam, the U.S. Virgin Islands, the District of Columbia, or "Federal enclaves"; or that §§ 861 
through 865 or any other provision of the Code imposes taxe~ on U.S. citizens and residents 
only on income derived from foreign based activities; 

(7) claims that wages or personal service income are not "income," are "nontaxable re
ceipts," or are a "nontaxable exchange for labor;" 

(8) claims that income tax withholding by an employer on wages is optional; or 

(9) other claims that the courts have characterized as frivolous or groundless. 

AddItional examples of frivolous or groundless issues may be found in IRS 
publications and other guidance (including, but not limited to, Notice 2007-30 
and LR.M. Section 4.10.12.1.1) and as may be described on the IRS website at 
hup:llwww. irs.govltaxproslarticleIO"id= 159853,OO.html . 

• 11 Except as otherwise provided in Rev. Proc. 2008-3, this Bulletin (e.g., under section 
3.01(33), where the Associate office already is ruling on a significant issue in the same trans
action), a letter ruling will not be issued with respect to an issue that is clearly and adequately 
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addressed by statute, regulations, decisions of a court, revenue rulings, revenue procedures, 
notices, or other authority published in the Internal Revenue Bulletin. The Associate ~ffi~e 
may in its discretion decide to issue a letter ruling on such an issue if the Associate ~ffIce IS 
otherwise issuing a ruling to the taxpayer on another issue arising in the sanle transactIOn . 

• 12 The Service will not issue a letter ruling or a determination letter on alternative plans of 

proposed transactions or on hypothetical situations . 

. 13 An Associate office will not issue a letter ruling on the replacement of involuntarily 
converted property, whether or not the property has been replaced, if the taxpayer has alr~ady 
filed a return for the taxable year in which the property was converted. A Director may Issue 
a determination letter in this case. See section 12.01 of this revenue procedure. 

.14 A Director will not issue a determination letter if-

(I) it appears that the taxpayer has directed a similar inquiry to an Associate office; 

(2) the same issue, involving the same taxpayer or a related taxpayer, is pending in a case 
in litigation or before Appeals; 

(3) the request involves an industry-wide problem; 

(4) the specific employment tax question at issue in the request has been, or is being. con
sidered by the Central Office of the Social Security Administration or the Railroad Retirement 
Board for the same taxpayer or a related taxpayer; or 

(5) the request is for a determination of constructive sales price under § 4216(b) or § 4218(c), 
which deal with special provisions applicable to the manufacturers excise tax. The Associate 
Chief Counsel (Passthroughs and Special Industries) will, in certain circumstances, issue letter 
rulings in this area. See section 5.13 of this revenue procedure. 

This section provides the general instructions for requesting letter rulings and determination 
letters. See section 9 of this revenue procedure for the specific and additional procedures for 
requesting a change in accounting method. 

Requests for letter rulings, closing agreements, and determination letters require the pay
ment of the applicable user fee listed in Appendix A of this revenue procedure. Certain changes 
in accounting methods under the automatic change request procedures (see section 9.01(1) 
of this revenue procedure) and certain changes in accounting periods made under automatic 
change request procedures do not require payment of a user fee (see Appendix E of this rev
enue procedure). For additional user fee requirements, see section 15 ofthis revenue procedure. 

Specific and additional instructions also apply to requests for letter rulings and determina
tion letters on certain matters. Those matters are listed in Appendix E of this revenue proce
dure with a reference (usually to another revenue procedure) where more information can be 
obtained . 

. 01 

(1) Complete statement offacts and other information. Each request for a letter ruling or 
a determination letter must contain a complete statement of all facts relating to the transaction. 
These facts include-

(a) names, addresses, telephone numbers, and taxpayer identification numbers of all inter
ested parties (the term "all interested parties" does not mean all shareholders of a widely held 
corporation requesting a letter ruling relating to a reorganization or all employees where a large 
number may be involved); 



Documents and foreign laws 

(b) the annual accounting period, and the overall method of accounting (cash or accrual) 
for maintaining the accounting books and filing the Federal income tax return, of all interested 
parties; 

(c) a description of the taxpayer's business operations; 

(d) a complete statement of the business reasons for the transaction; and 

(e) a detailed description of the transaction. 

(2) Copies of all contracts, wills, deeds, agreements, instruments, other documents, 
and foreign laws. 

(a) Documents. True copies of all contracts, wills, deeds, agreements, instruments, trust 
documents, proposed disclaimers, and other documents pertinent to the transaction must be 
submitted with the request. 

If the request concerns a corporate distribution, reorganization, or similar transaction, the 
corporate balance sheet and profit and loss statement should also be submitted. If the request 
relates to a prospective transaction, the most recent balance sheet and profit and loss statement 
should be submitted. 

If any document, including any balance sheet and profit and loss statement, is in a language 
other than English, the taxpayer must also submit a certified English translation of the doc
ument, along with a true copy of the document. For guidelines on the acceptability of such 
documents, see paragraph (c) of this section 7.01(2). 

Each document other than the request should be labeled and attached to the request in al
phabetical sequence. Original documents such as contracts, wills, etc., should not be submitted 
because they become part of the Service's file and will not be returned. 

(b) Foreign laws. The taxpayer must submit with the request a copy of the relevant parts 
of all foreign laws, including statutes, regulations, administrative pronouncements, and any 
other relevant legal authority. The documents submitted must be in the official language of the 
country involved and must be copied from an official publication of the foreign government 
or another widely available and generally accepted publication. If English is not the official 
language of the country involved, the taxpayer must also submit a copy of an English language 
version of the relevant parts of all foreign laws. This translation must be: (i) from an official 
publication of the foreign government or another widely available, generally accepted publi
cation; or (ii) a certified English translation submitted in accordance with paragraph (c) of this 
section 7.01(2). 

The taxpayer must identify the title and date of publication, including updates, of any widely 
available and generally accepted publication that the taxpayer (or the taxpayer's qualified trans
lator) uses as a source for the relevant parts of the foreign law. 

(c) Standards for acceptability of submissions of documents in a language other than 
English and certified English translations of laws in a language other than English. The 
taxpayer must submit with the request an accurate and complete certified English translation 
of the relevant parts of all contracts, wills, deeds, agreements, instruments, trust documents, 
proposed disclaimers, or other documents that are in a language other than English. If the tax
payer chooses to submit certified English translations of foreign laws, those translations must 
be based on an official publication of the foreign government or another widely available and 
generally accepted publication. In either case, the translation must be that of a qualified trans
lator and must be attested to by the translator. The attestarion must contain: (i) a statement that 
the translation submitted is a true and accurate translation of the foreign language document or 
law; (ii) a statement as to the attestant's qualifications as a translator and as to that attestant's 
qualifications and knowledge regarding tax matters or foreign law if the law is not a tax law; 
and (iii) the attestant's name and address. 
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(3) Analys~s of material facts. The request must be accompanied by an analysis of fa~ts 
and theIr beanng on the issue or issues. If documents attached to a request contain matenal 
~acts, they must be included in the taxpayer's analysis of facts in the request rather than merely 
Incorporated by reference. 

(4) Statement regarding whether same issue is in an earlier return. The request must 
sta.te whether, to the best of the knowledge of both the taxpayer and the taxpayer's rep~esen
tatlves, any return of the taxpayer (or any return of a related taxpayer within the meamng of 
§ 267 or of a member of an affiliated group of which the taxpayer is also a member within the 
meaning of § 1504) that would be affected by the requested letter ruling or determination letter 
is under examination, before Appeals, or before a Federal court. 

(5) Statement regarding whether same or similar issue was previously ruled on or 
whether a request involving it was submitted or is currently pending. The request must 
state whether, to the best of the knowledge of both the taxpayer and the taxpayer's representa
tives-

(a) the Service previously ruled on the same or a similar issue for the taxpayer (or a related 
taxpayer within the meaning of § 267 or a member of an affiliated group of which the taxpayer 
is also a member within the meaning of § 1504 (related taxpayer» or a predecessor; 

(b) the taxpayer, a related taxpayer, a predecessor, or any of their representatives previously 
submitted a request (including an application for change in accounting method) involving the 
same or a similar issue but no letter ruling or determination letter was issued; 

(c) the taxpayer, a related taxpayer, or a predecessor previously submitted a request (includ
ing an application for change in accounting method) involving the same or a similar issue that 
is currently pending with the Service; or 

(d) at the same time as this request, the taxpayer or a related taxpayer is presently submitting 
another request (including an application for change in accounting method) involving the same 
or a similar issue. 

If the statement is affirmative for (a), (b), (c), or (d) of this section 7.01 (5), the statement 
must give the date the request was submitted, the date the request was withdrawn or ruled on, 
if applicable, and other details of the Service's consideration of the issue. 

(6) Statement regarding interpretation of a substantive provision of an income or estate 
tax treaty. If the request involves the interpretation of a substantive provision of an income or 
estate tax treaty, the request must state whether-

(a) the tax authority of the treaty jurisdiction has issued a ruling on the same or similar issue 
for the taxpayer, a related taxpayer within the meaning of § 267 or a member of an affiliated 
group of which the taxpayer is also a member within the meaning of § 1504 (related taxpayer), 
or any predecessor; 

(b) the same or similar issue for the taxpayer, a related taxpayer, or any predecessor is being 
examined or has been settled by the tax authority of the treaty jurisdiction or is otherwise the 
subject of a closing agreement in that jurisdiction; and 

(c) the same or similar issue for the taxpayer, a related taxpayer, or any predecessor is being 
considered by the competent authority of the treaty jurisdiction. 

(7) Letter from Bureau of Indian Affairs relating to a letter ruling request for recog
nition of Indian tribal government status or status as a political subdivision of an Indian 
tribal government. To facilitate prompt action .~n a lette~ ruling request for recognition of 
Indian tribal government status or status as a poittlcal subdIVISIOn of an Indian tribal govern
ment, the taxpayer must submit with the letter ruling request a letter ~rom the Department of 
the Interior Bureau of Indian Affairs C"BIA"), venfymg that the tnbe IS recognized by BIA as 
an Indian tribe and that the tribal government exercises governmental functions or that the po
litical subdivision of the Indian tribal government has been delegated substantial governmental 
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functions. A letter ruling request that does not contain this letter from BIA cannot be resolved 
until the Service obtains a letter from BrA regarding the tribe's status. 

The taxpayer should send a request to verify tribal status to the following address: 

Branch of Tribal Government & Alaska 
Division of Indian Affairs 
Office of the Solicitor, Room 6456 
U. S. Department of the Interior 
1849 C Street, NW 
Washington, DC 20240 

(8) Statement of supporting authorities. If the taxpayer advocates a particular conclusion, 
the taxpayer must include an explanation of the grounds for that conclusion and the relevant 
authorities to support it. Even if the taxpayer is not advocating a particular tax treatment of a 
proposed transaction, it must furnish views on the tax results of the proposed transaction and 
a statement of relevant authorities to support those views. 

In all events, the request must include a statement of whether the law in connection with the 
request is uncertain and whether the issue is adequately addressed by relevant authorities. 

(9) Statement of contrary authorities. In order to avoid inevitable delay in the ruling 
process, contrary authorities should be brought to the attention of the Service at the earliest 
possible opportunity. If there are significant contrary authorities, it is usually helpful to discuss 
them in a presubmission conference prior to submitting the ruling request. See section 10.07 
of this revenue procedure as to presubmission conferences. The taxpayer is strongly encour
aged to inform the Service about, and discuss the implications of, any authority believed to be 
contrary to the position advanced, such as legislation, tax treaties, court decisions, regulations, 
notices, revenue rulings, revenue procedures, or announcements. If the taxpayer determines 
that there are no contrary authorities, a statement in the request to this effect would be helpful. 
If the taxpayer does not furnish either contrary authorities or a statement that none exists, the 
Service in complex cases or those presenting difficult or novel issues may request submission 
of contrary authorities or a statement that none exists. Failure to comply with this request may 
result in the Service's refusal to issue a letter ruling or determination letter. 

The taxpayer's identification of and discussion of contrary authorities generally will enable 
Service personnel more quickly to understand the issue and relevant authorities. Having this 
information should make research more efficient and lead to earlier action by the Service. If 
the taxpayer does not disclose and distinguish significant contrary authorities, the Service may 
need to request additional information, which will delay action on the request. 

(10) Statement identifying pending legislation. When filing the request, the taxpayer 
must identify any pending legislation that may affect the proposed transaction. In addition, the 
taxpayer must notify the Service if any such legislation is introduced after the request is filed 
but before a letter ruling or determination leiter is issued, 

(11) Statement idEntifying information to be dEleted from public inspection copy of 
letter ruling or determination letter. The text of letter rulings and determination letters is 
open to public inspection under § 6110. The Service makes deletions from the text before it is 
made available for inspection. To help the Service make the deletions required by § 6110(c), a 
request for a letter ruling or determination letter must be accompanied by a statement indicating 
the deletions desired ("deletion statement"). If the deletion statement is not submitted with the 
request, a Service representative will tell the taxpayer that the request will be closed if the 
Service does not receive the deletion statement within 21 calendar days. See section 8.05 of 
this revenue procedure. 

(a) Format of deletion statement. A taxpayer who wants only names, addresses, and iden
tifying numbers to be deleted should state this in the deletion statement. If the taxpayer wants 
more information deleted, the deletion statement must be accompanied by a copy of the request 
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and supporting documents on which the taxpayer should bracket the material to be deleted. The 
deletion statement must include the statutory basis under § 61 W( c) for each proposed deletion. 

If the taxpayer decides to ask for additional deletions before the letter ruling or determina
tion letter is issued, additional deletion statements may be submitted. 

(b) Location of deletion statement. The deletion statement must be made in a separate 
document from the request for a letter ruling or determination letter and must be placed on top 
of the request. 

(c) Signature. The deletion statement must be signed and dated by the taxpayer or the 
taxpayer's authorized representative. A stamped signature or faxed signature is not permitted. 

(d) Additional information. The taxpayer should follow the same procedures of this sec
tion 7.0 I (II) to propose deletions from any additional information submitted after the initial 
request. An additional deletion statement is not required with each submission of additional 
information if the taxpayer's initial deletion statement requests that only names, addresses, and 
identifying numbers are to be deleted and the taxpayer wants only the same information deleted 
from the additional information. 

(e) Taxpayer may protest deletions not made. After receiving from the Service the notice 
under § 611 O(f)( 1) of intention to disclose the letter ruling or determination letter (including a 
copy of the version proposed to be open to public inspection and notation of third-party com
munications under § 61 W( d», the taxpayer may protest the disclosure of certain information 
in the letter ruling or determination letter. The taxpayer must send a written statement to the 
Service office indicated on the notice of intention to disclose, within 20 calendar days of the 
date the notice of intention to disclose is mailed to the taxpayer. The statement must identify 
those deletions that the Service has not made and that the taxpayer believes should have been 
made. The taxpayer must also submit a copy of the version of the letter ruling or determination 
letter and bracket the proposed deletions that have not been made by the Service. Generally, the 
Service will not consider deleting any material that the taxpayer did not propose to be deleted 
before the letter ruling or determination letter was issued. 

Within 20 calendar days after the Service receives the response to the notice under 
§ 611 O(f)( 1), the Service will mail to the taxpayer its final administrative conclusion regarding 
the deletions to be made. The taxpayer does not have the right to a conference to resolve 
any disagreements concerning material to be deleted from the text of the letter ruling or 
determination letter. These matters may, however, be taken up at any conference that is 
otherwise scheduled regarding the request. 

(0 Taxpayer may request delay of public inspection. After receiving the notice of in
tention to disclose under § 611 O(f)( I), but no later than 60 calendar days after the date of the 
notice, the taxpayer may send a written request for delay of public inspection under either 
§ 61 W(g)(3) or (4). The request for delay must be sent to the Service office indicated on the 
notice of intention to disclose. A request for delay under § 611 0(g)(3) must contain the date on 
which it is expected that the underlying transaction will be completed. The request for delay 
under § 611 O(g)( 4) must contain a statement from which the Commissioner of Internal Rev
enue ("Commissioner") may determine whether there are good reasons for the delay. 

(12) Signature by taxpayer or authorized representative. The request for a letter ruling 
or determination letter must be signed and dated by the taxpayer or the taxpayer's authorized 
representative. A stamped signature or faxed signature is not permitted. 

(13) (a) Authorized representatives. To sign the request or to appear before the Service 
in connection with the request, the taxpayer's authorized representative must be (for rules on 
who may practice before the Service, see Treasury Department Circular No. 230, 31 C.ER. 

part 10, July 26, 2002): 

(1) An attorney who is a member in good standing of the bar of the highest court of any 
state, possession, territory, commonwealth, or the District of Columbia and who is not cur-
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rently under suspension or disbarment from practice before the Service. He or she must file a 
written declaration with the Service showing current qualification as an attorney and current 
authorization to represent the taxpayer; 

(2) A certified public accountant who is duly qualified to practice in any state, possession, 
territory, commonwealth, or the District of Columbia and who is not currently under suspen
sion or disbarment from practice before the Service. He or she must file a written declaration 
with the Service showing current qualification as a \:erlified public accountant and current au
thorization to represent the taxpayer; 

(3) An enrolled agent who is a person, other than an attorney or certified public accountant, 
who is currently enrolled to practice before the Service and who is not currently under suspen
sion or disbarment from practice before the Service. He or she must file a written declaration 
with the Service showing current enrollment and authorization to represent the taxpayer. The 
enrollment number must be included in the declaration; 

(4) An enrolled actuary who is a person, other than an attorney or certified public accountant, 
who is currently enrolled as an actuary by the Joint Board for the Enrollment of Actuaries 
pursuant to 29 U.S.C. § 1242 and who is not currently under suspension or disbarment from 
practice before the Service. He or she must file a written declaration with the Service showing 
current qualification as an enrolled actuary and current authorization to represent the taxpayer. 
Practice before the Service as an enrolled actuary is limited to representation with respect to 
issues involving §§ 401, 403(a), 404, 412,413,414,419, 419A, 420, 4971, 4972, 4976, 4980, 
6057,6058.6059, 6652(e), 6652(f), 6692. and 7805(b); former § 405; and 29 U.S.c. § 1083; 
or 

(5) Any other person, including a foreign representative, who has received a "Letter of 
Authorization" from the Director of the Office of Professional Responsibility under section 
1O.7(d) of Treasury Department Circular No. 230. A person may make a written request for a 
"Letter of Authorization" to: Office of Professional Responsibility, SE:OPR, Internal Revenue 
Service, I 111 Constitution Ave., NW, Washington, DC 20224. Section 1O.7(d) of Circular No. 
230 authorizes the Commissioner to allow an individual who is not otherwise eligible to prac
tice before the Service to represent another person in a particular matter. 

(b) A regular full-time employee representing his or her employer; a general partner rep
resenting his or her partnership; a bona fide officer representing his or her corporation, asso
ciation, or organized group; a regular full-time employee representing a trust, receivership, 
guardianship, or estate; or an individual representing an immediate family member may sign 
the request or appear before the Service in connection with the request. 

(c) A return preparer who is not described in 13(a) and 13(b) of this section may not sign 
the request, appear before the Service, or represent a taxpayer in connection with a request for 
a letter ruling or a determination letter. See section 1O.7(c) of Treasury Department Circular 
No. 230. 

(d) A foreign representative, other than a person referred to in 13(a) and 13(b) of this section, 
is not authorized to practice before the Service within the United States and must withdraw 
from representing a taxpayer in a request for a letter ruling or a determination letter. In this 
situation, the nonresident alien or foreign entity must submit the request for a letter ruling or a 
detennination letter on the individual's or the entity's own behalf or through a person referred 
to in subsections (13)(a) and (b) ofthis section 7.01. 

(14) Power of attorney and declaration of representative. Form 2848, Power of Attorney 
and Declaration of Representative. should be used to provide the representative'S authority 
(Part I of Form 2848, Power of Attorney) and the representative'S qualification (Part II of Form 
2848, Declaration of Representative). The name of the person signing Part I of Form 2848 
should also be typed or printed on this form. A stamped signature is not permitted. An original, 
a copy, or fax of the power of attorney is acceptable so long as its authenticity is not reasonably 
disputed. For additional information regarding the power of attorney form, see section 7.02(2) 
of this revenue procedure. 
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The taxpayer's authorized representative, whether or not enrolled, must comply with Trea
sur;.: De~artment Circular No. 230, which provides the rules for practice before the Se~vice. 
In. sltu~tlOns where the Service believes that the taxpayer's representative is not in cO~1ph.ance 
with Circular 230, the Service will bring the matter to the attention of the Office of ProfessIOnal 
Responsibility. 

(15) Penalties of perjury statement. 

(a) Format of penalties of perjury statement. A request for a letter ruling or determina
tion letter and any change in the request submitted at a later time must be accompanied by the 
following declaration: "Under penalties of perjury, I declare that I have examined [Insert, 
as appropriate: this request or this modification to the request], including accompanying 
documents, and, to the best of my knowledge and belief, [Insert, as appropriate: the reo 
quest or the modification] contains all the relevant facts relating to the request, and such 
facts are true, correct, and complete." 

See section 8.05(4) of this revenue procedure for the penalties of perjury statement appli
cable for submissions of additional information. 

(b) Signature by taxpayer. The declaration must be signed and dated by the taxpayer, not 
the taxpayer's representative. A stamped signature or faxed signature is not permitted. 

The person who signs for a corporate taxpayer must be an officer of the corporate taxpayer 
who has personal knowledge of the facts and whose duties are not limited to obtaining a letter 
ruling or determination letter from the Service. If the corporate taxpayer is a member of an 
affiliated group filing consolidated returns, a penalties of perjury statement must also be signed 
and submitted by an officer of the common parent of the group. 

The person signing for a trust, a state law partnership, or a limited liability company must 
be, respectively, a trustee, general partner, or member-manager who has personal knowledge 
of the facts. 

(16) Number of copies of request to be submitted. Generally, a taxpayer needs to submit 
the original and one copy of the request for a letter ruling or determination letter. If more 
than one issue is presented in the letter ruling request, the taxpayer is encouraged to submit 
additional copies of the request. 

Further, the original and two copies of the request for a letter ruling or determination letter 
are required if-

(a) the taxpayer is requesting separate letter rulings or determination letters on different 
issues as explained later under section 7 .02( I) of this revenue procedure; 

(b) the taxpayer is requesting deletions other than names, addresses, and identifying num
bers, as explained in section 7.0J(lJ)(a) of this revenue procedure (one copy is the request 
for the letter ruling or determination letter and the second copy is the deleted version of such 
request); or 

(c) a closing agreement (as defined in section 2.02 of this revenue procedure) is being re
quested on the issue presented. 

(17) Sample format for a letter ruling request. To assist a taxpayer or the taxpayer's 
representative in preparing a letter ruling request, a sample format for a letter ruling request is 
provided in Appendix B of this revenue procedure. This format is not required to be used. 

(18) Checklist for letter ruling requests. An Associate office will be able to respond more 
quickly to a taxpayer's letter ruling request if the request is carefully prepared and complete. 
The checklist in Appendix C of this revenue procedure is designed to assist taxpayers in prepar
ing a request by reminding them of the essential information and documents to be furnished 
with the request. The checklist in Appendix C must be completed to the extent required by the 
instructions in the checklist, signed and dated by the taxpayer or the taxpayer's representative, 
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and placed on top of the letter ruling request. If the checklist in Appendix C is not received. 
a branch representative will ask the taxpayer or the taxpayer's representative to submit the 
checklist; this may delay action on the letter ruling request. 

For letter ruling requests on certain matters, specific checklists supplement the checklist in 
Appendix C. These checklists are listed in section I of Appendix E of this revenue procedure 
and must also be completed and placed on top of the letter ruling request along wi th the check
list in Appendix C. 

Taxpayers can obtain copies of the checklist in Appendix C by calling (202) 622-7280 (not 
a toll-free call) or by accessing this revenue procedure in Internal Revenue Bulletin 2008-1 on 
the IRS web site at www.irs.gov. Taxpayers can access this revenue procedure on the website 
by following the "Newsroom" link, the "IRS Guidance" link, and the "Internal Revenue Bul
letins (after June 2003)" link to obtain Internal Revenue Bulletin 2008-1. A photocopy of this 
checklist may be used . 

. 02 

(1) To request separate letter rulings for multiple issues in a single situation. If more 
than one issue is presented in a request for a letter ruling, the Associate office generally will 
issue a single letter ruling covering all the issues. If the taxpayer requests separate letter rulings 
on any of the issues (because, for example, one letter ruling is needed sooner than another), 
the Associate office usually will comply with the request unless doing so is not feasible or not 
in the best interests of the Associate office. A taxpayer who wants separate letter rulings on 
multiple issues should make this clear in the request and submit the original and two copies of 
the request. 

In issuing each letter ruling, the Associate office will state that it has issued separate letter 
rulings or that requests for other letter rulings are pending. 

(2) Power of attorney used to indicate recipient or recipients of a copy or copies of a 
letter ruling or a determination letter. Once the Service signs the letter ruling or determina
tion letter, it will send the original to the taxpayer. The Service will not send the original letter 
ruling or determination letter to the taxpayer's representative. The Service may send copies of 
the Jetter ruling or determination to the taxpayer's representative, but it will not send copies to 
more than two representatives. 

Unless otherwise specified by the taxpayer on the Fonn 2848, the Service win send a copy 
of the letter ruling or determination letter to the first representative listed on the Form 2848. If 
the taxpayer appOints more than one representative on the Form 2848 and checks the Box (a) 
on Line 7, an additional copy will be send to the second representative listed on the Form 2848. 
The Service will not send a copy of the letter ruling or determination letter to any representative 
if the taxpayer checks the Box (b) on Line 7 on the Form 2848 indicating that notices or written 
communications from the Service should not be sent to the taxpayer's representative. 

Taxpayers should use Form 2848, Power of Attorney and Declaration of Representative, to 
appoint representatives. If a taxpayer does not use Form 2848, a copy of the letter ruling or 
determination letter will be mailed to the first representative listed on the power of attorney 
unless the taxpayer specifies that an additional copy of the letter ruling or determination letter 
should be mailed to a second representative or that no copies of the letter ruling or determina
tion letter should be mailed to the taxpayer's representative. 

"Two· part" letter ruling requests (3) To request a particular conclusion on a proposed transaction. A taxpayer who re-
quests a particular conclusion on a proposed transaction may make the request for a letter ruling 
in two parts. This type of request is referred to as a "two-part" letter ruling request. The first 
part must include the complete statement of facts and related documents described in section 
7.01 of this revenue procedure. The second part must include a summary statement of the facts 
the taxpayer believes to be controlling in reaching the conclusion requested. 
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If the Associate office accepts the taxpayer's statement of controlling facts. it will base its 
letter ruling on these facts. Ordinarily, this statement will be incorporated into the letter ruling. 
The Associate office reserves the right to rule on the basis of a more complete statement of the 

facts and to seek more infonnation in developing the facts and restating them. 

A taxpayer who chooses this two-part procedure has all the rights and responsibilities pro

vided in this revenue procedure. 

Taxpayers may not use the two-part procedure if it is inconsistent with other procedures, 
such as those dealing with requests for permission to change accounting methods or periods, 
applications for recognition of exempt status under § 521, or requests for rulings on employ

ment tax status. 

After the Associate office has resolved the issues presented by a letter ruling request, the 
Associate office representative may request that the taxpayer submit a proposed draft of the 
letter ruling to expedite the issuance of the ruling. See section 8.07 of this revenue procedure. 

(4) To request expedited handling. The Service ordinarily processes requests for letter 
rulings and detennination letters in order of the date received. Expedited handling means that 
a request is processed ahead of requests received before it. Expedited handling is granted only 
in rare and unusual cases, both out of fairness to other taxpayers and because the Service seeks 
to process all requests as expeditiously as possible and to give appropriate deference to nonnal 
business exigencies in all cases not involving expedited handling. Notwithstanding the previ
ous sentence, expedited handling may be available for certain transactions intended to qualify 
as reorganizations described in § 368 or distributions described in § 355, as provided below. 

A taxpayer with a compelling need to have a request processed ahead of requests received 
before it may request expedited handling. This request must explain in detail the need for 
expedited handling. The request for expedited handling must be made in writing, preferably 
in a separate letter included with the request for the letter ruling or detennination letter or 
provided soon after its filing. If the request for expedited handling is contained in the letter 
requesting the letter ruling or detennination letter, the letter should state at the top of the first 
page "Expedited Handling Is Requested. See page __ of this letter." 

A request for expedited handling will not be forwarded to a branch for action until the check 
for the user fee is received. 

Whether a request for expedited handling will be granted is within the Service's discretion. 
The Service may grant the request when a factor outside a taxpayer's control creates a real 
business need to obtain a letter ruling or detennination letter before a certain date in order to 
avoid serious business consequences. Examples include situations in which a court or govern
mental agency has imposed a specific deadline for the completion of a transaction, or where a 
transaction must be completed expeditiously to avoid an imminent business emergency (such 
as the hostile takeover of a corporate taxpayer), provided that the taxpayer can demonstrate 
that the deadline or business emergency, and the need for expedited handling, resulted from 
circumstances that could not reasonably have been anticipated or controlled by the taxpayer. 
To qualify for expedited handling in such situations, the taxpayer must also demonstrate that 
the taxpayer submitted the request as promptly as possible after becoming aware of the dead
line or emergency. The extent to which the letter ruling or detennination letter complies with 
all of the applicable requirements of this revenue procedure, and fully and clearly presents the 
issues, is a factor in detennining whether expedited treatment will be granted. When the Ser
vice agrees to process a request out of order, it cannot give assurance that any letter ruling or 
determination letter will be processed by the date requested. 

The scheduling of a closing date for a transaction or a meeting of the board of directors or 
shareholders of a corporation, without regard for the time it may take to obtain a letter ruling 
or detennination letter, will not be considered a sufficient reason to process a request ahead 
of its regular order. Also, the possible effect of fluctuation in the market price of stocks on a 
transaction will not be considered a sufficient reason to process a request out of order. 
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Because most requests for letter rulings and determination letters cannot be processed out 
of order, the Service urges all taxpayers to submit their requests well in advance of the contem
plated transaction. In addition, to facilitate prompt action on letter ruling requests, taxpayers 
are encouraged to ensure that their initial submissions comply with all of the requirements of 
this revenue procedure (induding the requirements of other applicable guidelines set forth in 
Appendix E of this revenue procedure), to prepare "two-part" requests described in section 
7.02(3) of this revenue procedure when possible, and to promptly provide any additional in
formation requested by the Service. 

EXPEDITED LETTER RULING PROCESS FOR REORGANIZATIONS UNDER § 368 
AND FOR DISTRIBUTIONS UNDER § 355: If a taxpayer requests a letter ruling on whether 
a transaction constitutes a reorganization under § 368 or a distribution under § 355 and asks 
for expedited handling pursuant to this provision, the Service will grant expedited handling. 
If expedited handling is granted, the Service will endeavor to complete and issue the letter 
ruling, subject to Section 3.01(33) of Rev. Proc. 2008-3, with.in ten weeks after receiving the 
ruling request. If the transaction involves an issue or issues not entirely within the jurisdiction 
of the Associate Chief Counsel (Corporate), the letter ruling request will be processed in the 
usual manner, unless each Associate Chief Counsel having jurisdiction over an issue in the 
transaction agrees to process the letter ruling request on an expedited basis. 

To initiate this process, the taxpayer must (i) state at the top of the first page of the request 
letter "Expedited Handling is Requested" and (ii) provide the Associate Chief Counsel (Cor
porate) with a copy of the request letter by fax, without attachments, when the formal request 
is submitted. The fax copy should be sent to (202) 622-7707, Attn: CC:CORP (Expedite); and 
receipt should be confinned shortly after the fax is sent by calling the telephone number for 
the office of the Associate Chief Counsel (Corporate), which is in section IO.07( 1)(a) of this 
revenue procedure. In due course, the taxpayer must also provide the Associate Chief Counsel 
(Corporate) with a draft ruling letter, in the format used by the Associate Chief Counsel (Cor
porate) in similar cases, which sets forth the relevant facts, applicable representations, and re
quested rulings. See section 7.02(3) of this revenue procedure. In addition, the taxpayer must 
ensure that the formal submission of its letter ruling request complies with all of the require
ments of this revenue procedure, including the requirements of other applicable guidelines set 
forth in Appendix E of this revenue procedure. See section 8.05( 1) of this revenue procedure 
for a modified requirement regarding the submission of additional information. If the taxpayer 
does not satisfy the requirements of this paragraph, the letter ruling request will be processed 
in the usual manner instead of on an expedited basis. For further information regarding 
this EXPEDITED LETTER RULING PROCESS FOR REORGANIZATIONS UNDER 
§ 368 AND FOR DISTRIBUTIONS UNDER § 355, call the telephone number provided 
in section 10.07(1)(a) of this revenue procedure for pre-submission conferences with the 
Office of Associate Chief Counsel (Corporate). 

(5) Taxpayer requests to receive any document related to letter ruling request by fax. 
If the taxpayer so requests, the Associate office may fax to the taxpayer or the taxpayer's au
thorized representative a copy of any document related to the letter ruling request (for example, 
the letter ruling itself or a request for additional information). 

A request to fax to the taxpayer or the taxpayer's authorized representative a copy of any 
document related to the letter ruling request must be made in writing, preferably a~ part of the 
original request for the letter ruling. The request may be submitted at a later date, but it must 
be received prior to the mailing of correspondence other than the letter ruling and prior to the 
signing of the letter ruling. The request must contain the fax number of the taxpayer or the 
taxpayer's authorized representative to whom the document is to be faxed. 

A document other than the letter ruling will be faxed by a branch representative. The copy 
of the letter ruling may be faxed by either a branch representative or the Disclosure and Liti
gation Support Branch of the Legal Processing Division (CCPA:LPD:DLS). For purposes of 
§ 301.6110-2(h), however, a letter ruling is not issued until the ruling is mailed. 

Sec. 7.0: 
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(6) To request a conference. A taxpayer who wants to have a conference on the issues 
involved in a request for a letter ruling should indicate this in writing when filing the request 
or soon thereafter. See sections 10.0 I. 10.02, and 11.11 (2) of this revenue procedure. 

.03 

(1) Request for letter ruling. Original letter ruling requests must be sent to the appropriate 
Associate office. The packages should be marked RULING REQUEST SUBMISSION. 

(a) Requests for letter rulings should be sent to the following address: 

Internal Revenue Service 
Attn: CC:PA:LPD:DRU 
P.O. Box 7604 
Ben Franklin Station 
Washington, DC 20044 

If a private delivery service is used, the address is: 

Internal Revenue Service 
Attn: CC:PA:LPD:DRU, Room 5336 
1111 Constitution Ave., NW 
Washington, DC 20224 

(b) Requests for letter rulings may also be hand delivered between the hours of 8:00 a.m. 
and 4:00 p.m. to the courier's desk at the loading dock (behind the 12th Street security station) 
of IIII Constitution Avenue, NW, Washington, DC. A receipt will be given at the courier's 
desk. The package should be addressed to: 

Courier's Desk 
Internal Revenue Service 
Attn: CC:PA:LPD:DRU, Room 5336 
1111 Constitution Ave., NW 
Washington, DC 20224 

(c) Requests for letter rulings must not be submitted by fax. (But see section 7.02(4), above, 
regarding submissions of an initial fax in certain situations where expedited handling is re
quested.) 

(2) Request for determination letter. 

(a) Taxpayers under the jurisdiction of LMSB should send a request for a determination 
letter to the following address: 

Internal Revenue Service 
Attn: Manager, Office of Pre-Filing and Technical Services 
Large and Mid-Size Business Division 
SE:LM:PFT:PFTS 
Mint Building, 3rd Floor 
1111 Constitution Ave., NW 
Washington, DC 20224 

(b) SB/SE and W&I taxpayers should send requests for determination letters to the appro
priate SB/SE office listed in Appendix D of this revenue procedure. 

(c) For a determination letter under the jurisdiction of the Commissioner, Tax Exempt and 
Government Entities Division, see Rev. Proc. 2008-4, this Bulletin. 
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(1) Circumstances under which the taxpayer with a pending letter ruling request must 
notify the Associate office. The taxpayer must notify the Associate office if, after the letter 
ruling request is filed but before a letter ruling is issued, the taxpayer knows that-

(a) a field office has started an examination of the issue or the identical issue on an earlier 
year's return; 

(b) in the case of a § 301.9100 request, a field office has started an examination of the return 
for the taxable year in which an election should have been made or any taxable year that would 
have been affected by the election had it been timely made. See § 301.9100-3(e)(4)(i) and 
section 5.03(3) of this revenue procedure; 

(c) legislation that may affect the transaction has been introduced. See section 7.01(10) of 
this revenue procedure; or 

(d) another letter ruling request (including an application for change in accounting method), 
involving the same or similar issue as that pending with the Service, has been submitted by the 
taxpayer or a related party within the meaning of § 267 or a member of an affiliated group of 
which the taxpayer is also a member within the meaning of § 1504. 

(2) Taxpayer must notify the Associate office if a return is filed and must attach the 
request to the return. If the taxpayer files a return before a letter ruling is received from the 
Associate office concerning an issue in the return, the taxpayer must notify the Associate office 
that the return has been filed. The taxpayer must also attach a copy of the letter ruling request 
to the return to alert the field office and avoid premature field action on the issue. Taxpayers 
filing their returns electronically may satisfy this requirement by attaching to their return a 
statement providing the date of the letter ruling request and the control number of the letter 
ruling. 

If, under the limited circumstances permitted in section 5 of this revenue procedure, the 
taxpayer requests a letter ruling after the return is filed, but before the return is e}(amined, the 
taxpayer must notify the Associate office that the return has been filed. The taxpayer must also 
notify the field office having jurisdiction over the return and attach a copy of the letter ruling 
request to the notification to alert the field office and avoid premature field action on the issue. 

This section 7.04 also applies to pending requests for a closing agreement on a transaction 
for which a letter ruling is not requested or issued. 

For purposes of this section 7.04, the term "return" includes the original return, amended 
return, and claim for refund. 

.05 A taxpayer who, before filing a return, receives a letter ruling or determination letter 
about any transaction that has been consummated and that is relevant to the return being filed 
must attach to the return a copy of the letter ruling or detennination letter. Taxpayers filing 
their returns electronically may satisfy this requirement by attaching a statement to their retum 
that provides the date and control number of the letter ruling or determination letter. 

For purposes of this section 7.05, the term "return" includes the original return, amended 
return, and claim for refund . 

. 06 The taxpayer or the taxpayer's authorized representative may obtain information regard
ing the status of a request for a letter ruling or determination letter by calling the person whose 
name and telephone number are shown on the acknowledgment of receipt of the request or, in 
the case of a request for a letter ruling, the appropriate branch representative who contacts the 
taxpayer as explained in section 8.02 of this revenue procedure. 

Sec. 7.06 
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.07 

(1) In general. A taxpayer may withdraw a request for a letter ruling or determination letter 
at any time before the letter ruling or determination letter is signed by the Service. Correspon
dence and exhibits related to a request that is withdrawn or related to a letter ruling request for 
which an Associate office declines to issue a letter ruling will not be returned to the taxpayer. 
See section 7.01(2) of this revenue procedure. In appropriate cases, an Associate office may 

publish its conclusions in a revenue ruling or revenue procedure. 

(2) Notification of appropriate Service official. 

(a) Letter ruling requests. If a taxpayer withdraws a letter ruling request or if the Associate 
office declines to issue a letter ruling, the Associate office generally will notify, by memoran
dum, the appropriate Service official in the operating division that has examination jurisdiction 
of the taxpayer's tax return. In doing so, the Associate office may give the Service official its 
views on the issues in the request for consideration in any later examination of the return. This 
section 7.07(2)(a) generally does not apply if the taxpayer withdraws the letter ruling request 
and submits a written statement that the transaction has been, or is being, abandoned and if the 
Associate office has not already formed an adverse opinion. See section 7.07(1) above. 

(b) Notification of Service official may constitute Chief Counsel Advice. If the mem
orandum to the Service official referred to in paragraph (a) of this section 7.07(2) provides 
more than the fact that the request was withdrawn and that the Associate office was tentatively 
adverse, or more than the fact that the Associate office declines to issue a letter ruling, the 
memorandum may constitute Chief Counsel Advice, as defined in § 611O(i)(l), and may be 
subject to disclosure under § 6110. 

(3) Refund of user fee. Ordinarily, the user fee will not be returned for a letter ruling request 
that is withdrawn. If the Associate office declines to issue a letter ruling on all of the issues in 
the request, the user fee will be returned. If the Associate office issues a letter ruling on some, 
but not all, of the issues, the user fee will not be returned. See section 15.10 of this revenue 
procedure for additional information regarding the refund of user fees. 

The Associate offices will issue letter rulings on the matters and under the circumstances 
explained in sections 3 and 5 of this revenue procedure and in the manner explained in this 
section and section II of this revenue procedure. See section 9 of this revenue procedure for 
procedures for change in accounting method requests . 

. 01 All requests for letter rulings will be received and initially controlled by the Docket, 
Records, and User Fee Branch of the Legal Processing Division of the Associate Chief Counsel 
(Procedure and Administration) (CC:PA:LPD:DRU). That office will process the incoming 
documents and the user fee, and it will forward the file to the appropriate Associate office for 
assignment to a branch that has jurisdiction over the specific issue involved in the request. 

.02 Within 21 calendar days after a letter ruling request has been received in the branch 
of the Associate office that has jurisdiction over the issue, a representative of the branch will 
contact the taxpayer or, if the request includes a properly executed power of attorney, the au
thorized representative unless the power of attorney provides otherwise. During such contact, 
the branch representative will discuss the procedural issues in the letter ruling request. If the 
case is complex or a number of issues are involved, it may not be possible for the branch rep
resentative to discuss the substantive issues during this initial contact. When possible, for each 
issue within the branch's jurisdiction, the branch representative will tell the taxpayer-

(I) whether the branch representative will recommend that the Associate office rule as the 
taxpayer requested, rule adversely on the matter, or not rule; 

(2) whether the taxpayer should submit additional information to enable the Associate office 
to rule on the matter; 
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(3) whether the letter ruling complies with all of the provisions of this revenue procedure, 
and if not, which requirements have not been met; or 

(4) whether, because of the nature of the transaction or the issue presented, a tentative con
clusion on the issue cannot be reached. 

If the letter ruling request involves matters within the jurisdiction of more than one branch 
or Associate office, a representative of the branch that received the original request will tell the 
taxpayer within the initial 21 calendar days-

(1) that the matters within the jurisdiction of another branch or Associate office have been 
referred to that branch or Associate office for consideration, and the date the referral was made, 
and 

(2) that a representative of that branch or Associate office will contact the taxpayer within 
21 calendar days after receiving the referral to discuss informally the procedural and, to the 
extent possible, the substantive issues in the request. 

This section 8.02 applies to all matters except for cases involving a request for change in ac
counting method or accounting period and cases within the jurisdiction of the Associate Chief 
Counsel (Financial Institutions and Products) concerning insurance issues requiring actuarial 
computations . 

. 03 If less than a fully favorable letter ruling is indicated, the branch representative will 
tell the taxpayer whether minor changes in the transaction or adherence to certain published 
positions would bring about a favorable ruling. The branch representative may also tell the 
taxpayer the facts that must be furnished in a document to comply with Service requirements. 
The branch representative will not suggest precise changes that would materially alter the form 
of the proposed transaction or materially alter a taxpayer's proposed accounting period. 

If, at the end of this discussion, the branch representative detennines that a meeting in the 
Associate office would be more helpful to develop or exchange information, a meeting will be 
offered and an early meeting date arranged. When offered, this meeting is in addition to the 
taxpayer's conference of right that is described in section 10.02 of this revenue procedure . 

• 04 The Service will not be bound by the informal opinion expressed by the branch repre
sentative or any other Service representative, and such an opinion cannot be relied upon as a 
basis for obtaining retroactive relief under the provisions of § 7805(b). 

.05 

(1) Additional information must be submitted within 21 calendar days. If the request 
lacks essential infonnation, which may include additional information needed to satisfy the 
procedural requirements of this revenue procedure as well as substantive changes to trans
actions or documents needed from the taxpayer, the branch representative will request such 
information during the initial or subsequent contacts with the taxpayer or its authorized rep
resentative. The representative will inform the taxpayer or its authorized representative that 
the request will be closed if the Associate office does not receive the requested infonnation 
within 21 calendar days from the date of the request unless an extension of time is granted. 
To facilitate prompt action on letter ruling requests, taxpayers are encouraged to request that 
the Associate office request additional information by fax. See section 7.02(5) of this revenue 
procedure. 

Material facts furnished to the Associate office by telephone or fax, or orally at a confer
ence, must be promptly confirmed by letter to the Associate office. This confirmation, and 
any additional information requested by the Associate office that is not part of the infonnation 
requested during the initial contact, must be furnished within 21 calendar days from the date 
the Associate office makes the request. 

Sec. 8.05 
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The Service will not endeavor to process on an expedited basis a ruling request regarding 
reorganizations under ~ 36S or distributions under § 355 unless the branch representative in 
Associate Chief Counsel (Corporate) receives all requested additional information within 10 
calendar days from the date of the request for such additional information, unless an extension 
of time is granted. See section 7 .02( 4) of this revenue procedure for information about seeking 
a request on an expedited basis. If the requested additional information is not provided within 
10 calendar days (with any extension) but is provided within 21 calendar days (with any exten
sion), the letter ruling request will be processed in the usual manner instead of on an expedited 

basis. 

(2) Extension of reply period. The Service will grant an extension of the 21-day period 
for providing additional information only if the extension is justified in writing by the taxpayer 
and approved by the branch reviewer. A request for an extension should be submitted before 
the end of the 21-day period. If unusual circumstances close to the end of the 21-day period 
make a written request impractical, the taxpayer should notify the Associate office within the 
21-day period that there is a problem and that the written request for extension will be provided 
shortly. The taxpayer will be told promptly of the approval or denial of the requested extension. 

If the extension request is denied, there is no right of appeaL 

(3) Letter ruling request closed if the taxpayer does not submit additional information. 
If the taxpayer does not submit the information requested during the initial or subsequent con
tacts within the time provided, the letter ruling request will be closed and the taxpayer will be 
notified in writing. If the information is received after the request is closed, the request will be 
reopened and treated as a new request as of the date the information is received. The taxpayer 
must pay another user fee before the case can be reopened. 

(4) Penalties of perjury statement. Additional information submitted to the Service must 
be accompanied by the following declaration: "Under penalties of perjury, I declare that I 
have examined this information, including accompanying documents, and, to the best of 
my knowledge and belief, the information contains all the relevant facts relating to the 
request for the information, and such facts are true, correct, and complete." This declara
tion must be signed in accordance with the requirements in section 7.01(l5)(b) of this revenue 
procedure. 

(5) Faxing request and additional information. To facilitate prompt action on letter ruling 
requests, taxpayers are encouraged to request that the Associate office request additional infor
mation by fax. See section 7.02(5) of this revenue procedure. Taxpayers also are encouraged 
to submit additional information by fax as soon as the information is available. The Associate 
office representative who requests additional information can provide a telephone number to 
which the information can be faxed. The original of the faxed material and a signed perjury 
statement must be mailed or delivered to the Associate office. 

(6) Address to which to send additional information. 

(a) If a private delivery service is not used, the additional information should be sent to: 

Internal Revenue Service 
ADDITIONAL INFORMATION 
Attn: [Name, office symbols, and 
room number of the Associate office 
representative who requested 
the information] 
P. O. Box 7604 
Ben Franklin Station 
Washington, DC 20044 

For cases involving a request for change in accounting method or period, see section 9.05 
of this revenue procedure for the address to which to send additional information. 
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(b) If a private delivery service is used, the additional information for all cases should be 
sent to: 

Internal Revenue Service 
ADDITIONAL INFORMATION 
Attn: [Name, office symbols, and 
room number of the Associate office 
representative who requested 
the information 1 
1111 Constitution Ave., NW 
Washington, DC 20224 

(7) Identifying information. For all cases, the additional information should include the 
taxpayer's name and the case control number and the name, office symbols, and room number 
of the Associate office representative who requested the information. The Associate office 
representative can provide the latter information to the taxpayer. 

(8) Number of copies. A taxpayer only needs to submit one copy of the additional infor
mation unless the Associate office requests additional copies. 

.06 Generally, after the conference of right is held but before the letter ruling is issued, 
the branch representative will orally notify the taxpayer or the taxpayer's representative of the 
Associate office's conclusions. See section 10 of this revenue procedure for a discussion of 
conferences of right. If the Associate office is going to rule adversely, the taxpayer will be 
offered the opportunity to withdraw the letter ruling request. If, within ten calendar days of 
the notification by the branch representative, the taxpayer or the taxpayer's representative does 
not notify the branch representative that the taxpayer wishes to withdraw the ruling request, 
the adverse letter ruling will be issued unless an extension is granted,. The user fee will not be 
refunded for a letter ruling request that is withdrawn. See section 15.1O(1)(a) of this revenue 
procedure . 

• 07 To accelerate the issuance of letter rulings, in appropriate cases near the completion 
of the ruling process, the Associate office representative may request that the taxpayer or the 
taxpayer's representative submit a proposed draft of the letter ruling. Such draft would be based 
on the discussions of the issues between the representative and the taxpayer or the taxpayer's 
representative. The taxpayer is not required to prepare a draft letter ruling to receive a letter 
ruling. 

The format of the submission should be discussed with the Associate office representative 
who requests the draft letter ruling. The representative usuaIly can provide a sample format 
of a letter ruling and will discuss with the taxpayer or the taxpayer's representative the facts, 
analysis, and letter ruling language to be included. 

Taxpayers are encouraged to submit this draft in a printed copy and on a computer disk in 
Microsoft Word fonnat. The printed copy will become part of the permanent files of the As
sociate office, and the computer disk will not be returned. The printed copy and the copy on 
computer disk should be sent to the same address as any additional information and should 
contain in the transmittal the information that should be included with any additional infor
mation (for example, a penalties of perjury statement is required). See section 8.05(4) of this 
revenue procedure. 

.08 

(1) Substantially identical letter rulings. For letter ruling requests qualifying for the user 
fee provided in paragraph (A)(5)(a) of Appendix A of this revenue procedure for substantially 
identical letter rulings, a separate letter ruling generally will be issued for each entity with a 
common member or sponsor, or for each member of a common entity. 

(2) Related § 301.9100 Jetter rulings. For a § 30l.9100 letter ruling request for an exten
sion of time to file a Form 3115 requesting an identical accounting method change for multiple 

Sec. 8.08 
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separate and distinct trades or businesses (including a qualified subchapter S subsidiary or a 
single-member limited liability company of a taxpayer. multiple members of a consolidated 
group, or multiple eligible CFCs qualifying under section 15.07(4) for the user fee provided in 
paragraph (A)(5 )(d) of Appendix A of this revenue procedure), the Associate otlice generally 
will issue a single letter on behalf of all separate and distinct trades or businesses of the tax
payer, all members of the consolidated group, or all eligible CFCs that are the subject of the 

request. 

.09 The Associate office will send a copy of the letter ruling, whether favorable or adverse, 
to the appropriate Service official in the operating di vision that has examination jurisdiction of 

the taxpayer's tax return. 

This section provides the specific and additional procedures applicable to a request for a 

change in accounting method. 

A request for a change in accounting method is a specialized type of request for a letter 
ruling. See section 2.01 of this revenue procedure. 

.01 

(1) Procedures for requesting an automatic change in accounting method. Certain 
changes in accounting methods may be made under automatic change request procedures. A 
change in accounting method provided for in an automatic change request procedure must be 
made using that procedure if the taxpayer requesting the change is within the scope of the 
procedure and the change is an automatic change for the requested year of the change. The 
Commissioner's consent to an otherwise qualifying automatic change in accounting method 
is granted only if the taxpayer timely complies with the applicable automatic change request 
procedures. But see section 9.19 of this revenue procedure concerning review by an Associate 
office and a field office. 

See section 9.22 of this revenue procedure for a list of automatic change request procedures. 
See section 9.23 for a list of the sections and Appendices of this revenue procedure in addition 
to this section 9 that apply to a request for an accounting method change. No user fee is required 
for a change made under an automatic change request procedure. 

(2) Advance consent letter ruling requests. If a change in accounting method may not 
be made under an automatic change request procedure, the taxpayer may request an advance 
consent letter ruling by filing a current Form 3115, Application for Change in Accounting 
Method, under Rev. Proc. 97-27, 1997-1 C.B. 680, as modified and amplified by Rev. Proc. 
2002-19, 2002-1 C.B. 696, amplified and clarified by Rev. Proc. 2002-54, 2002-2 c.B. 432, 
and modified by Rev. Proc. 2007-67, 2007-48 IKB. 1072 (or successors); and this revenue 
procedure. See section 9.23 for a list of the sections and Appendices of this revenue procedure 
in addition to this section 9 that apply to a request for an accounting method change. A Form 
3115 filed under Rev. Proc. 97-27 and this revenue procedure is hereinafter referred to as an 
"advance consent Form 3115." A taxpayer filing an advance consent Form 3115 must submit 
the required user fee with the completed Form 3115. See section 15 and Appendix A of this 
revenue procedure for information about user fees. 

.02 

Ordinarily, a taxpayer may request only one change in accounting method on a Form 3115. 
If the taxpayer wants to request a change in accounting method for more than one unrelated item 
or submethod of accounting, the taxpayer must submit a separate Form 3115 for each unrelated 
item or submethod, except in certain situations in which the Service specifically permits certain 
unrelated changes to be included on a single Form 3115. For an example of such a situation, 
see section 5.05 in the Appendix of Rev. Proc. 2002-9,2002-1 CB. 327, or its successor. 
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A separate Form 3115 (and, therefore, a separate user fee pursuant to section 15 and Ap
pendix A of this revenue procedure) must be submitted for each taxpayer and each separate 
trade or business of a taxpayer, including a qualified S subsidiary (QSUB) or a single-member 
limited liability company (single member LLC), requesting a change in accounting method, 
except as specifically permitted or required in guidance published by the Service. See, for ex
ample, section 15.07(4) of this revenue procedure . 

. 03 

(1) Facts and other information requested on Form 3115 and in applicable revenue 
procedures. In general, a taxpayer requesting a change in accounting method must file a Form 
3115, unless the procedures applicable to the specific type of change in accounting method do 
not require a Form 3115 to be submitted. 

To be eligible for approval of the requested accounting method change, the taxpayer must 
provide all information requested on the Form 3115 and in its instructions and in either Rev. 
Proc. 97-27, 1997-1 C.B. 680, as modified and amplified by Rev. Proc. 2002-19, 2002-1 
C.B. 696, and amplified and clarified by Rev. Proc. 2002-54, 2002-2 C.B. 432 (or succes
sors), or the applicable automatic change request procedure. In addition, the taxpayer must 
provide all information requested in the applicable sections of this revenue procedure, includ
ing a detailed and complete description of the item being changed, the taxpayer's present and 
proposed method for the item being changed, information regarding whether the taxpayer is 
under examination, or before Appeals or a Federal court. and a summary of the computation 
of the § 481(a) adjustment and an explanation of the methodology used to determine the ad
justment. 

For an advance consent Form 3115, the taxpayer must also include a full explanation of the 
legal basis and relevant authorities supporting the proposed method, a detailed and complete 
description of the facts and explanation of how the law applies to the taxpayer's situation, 
a discussion of whether the law related to the request is uncertain or inadequately addresses 
the issue, a statement of the applicant's reasons for the proposed change, and copies of all 
documents related to the proposed change. 

The applicant must provide the requested information to be eligible for approval of the 
requested accounting method change. The taxpayer may be required to provide information 
specific to the requested accounting method change, such as an attached statement. The tax
payer must provide all information relevant to the requested accounting method change, even 
if not specifically requested by the Form 3115. 

See also sections 7.0 1(1) and 7.01 (8) of this revenue procedure. 

(2) Statement of contrary authorities. For an advance consent Form 3115, the taxpayer is 
encouraged to infonn the Associate office about, and discuss the implications of, any authority 
believed to be contrary to the proposed change in accounting method, including legislation, 
court decisions, regulations, notices, revenue rulings, revenue procedures, or announcements. 

If the taxpayer does not furnish either contrary authorities or a statement that none exists, 
the Associate office may request submission of contrary authorities or a statement that none 
exists. Failure to comply with this request may result in the Associate office's refusal to issue 
a change in accounting method letter ruling. 

(3) Copies of all contracts, agreements, and other documents. True copies of all 
contracts, agreements, and other documents pertinent to the requested change in accounting 
method must be submitted with an advance consent Form 3115. Original documents should 
not be submitted because they become part of the Associate office's file and will not be 
returned. 

(4) Analysis of material facts. When submitting any document with a Form 3115 or in 
a supplemental letter, the taxpayer must explain and provide an analysis of all material facts 
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in the document. The taxpayer may nO( merely incorporate the document by reference. The 

analysis of the facts must include their bearing on the requested change in accounting method 

and must specify the provisions that apply. 

(5) Information regarding whether same issue is in an earlier return. A Form 3115 
must state whether, to the best of the know \edge of both the taxpayer and the taxpayer's repre
sentatives, any return of the taxpayer (or any return of a current or former consolidated group 
in which the taxpayer is or was a member) in which the taxpayer used the accounting method 
being changed is under examination, before Appeals. or before a Federal court. See Rev. Proc. 
97-27 and Rev. Proc. 2002-9, both as modified and amplified by Rev. Proc. 2002-19 (or any 

successor). 

(6) Statement regarding prior requests for a change in accounting method and other 

pending requests. 

(a) Other requests for a change in accounting method within the past five years. A 
Form 3115 must state. to the best of the knowledge of both the taxpayer and the taxpayer's 
representatives. whether the taxpayer (or a related taxpayer within the meaning of § 267 or 
a member of a current or former affiliated group of which the taxpayer is or was a member 
within the meaning of § 1504) or a predecessor requested or made within the past five years 
(including the year of the requested change), or is currently filing. any request for a change in 

accounting method. 

If the statement is affirmative, for each separate and distinct trade or business, give a de
scription of each request and the year of change and whether consent was obtained. If any 
application was withdrawn, not perfected, or denied, or if a Consent Agreement was sent to 
the taxpayer but was not signed and returned to the Associate office, or if the change was not 
made in the requested year of change, give an explanation. 

(b) Any other pending request(s). A Form 3115 must state, to the best of the knowledge of 
both the taxpayer and the taxpayer's representatives, whether the taxpayer (or a related taxpayer 
within the meaning of § 267 or a member of a current or former affiliated group of which the 
taxpayer is or was a member within the meaning of § 1504) or a predecessor currently have 
pending (including any concurrently filed request) any request for a letter ruling, a change in 
accounting method, or a technical advice. 

If the statement is affirmative, for each request, give the name(s) of the taxpayer, identifi
cation number(s), the type of request (letter ruling, request for change in accounting method, 
or request for technical advice), and the specific issues in the request. 

(7) Statement identifying pending legislation. At the time the taxpayer files an advance 
consent Form 3ll5, the taxpayer must identify any pending legislation that may affect the 
proposed change in accounting method. The taxpayer also must notify the Associate office if 
any such legislation is introduced after the request is filed but before a change in accounting 
method letter ruling is issued. 

(8) Authorized representatives. To appear before the Service in connection with a request 
for a change in accounting method, the taxpayer's authorized representative must be an attor
ney, a certified public accountant, an enrolled agent, an enrolled actuary, a person with a "Letter 
of Authorization," an employee, general partner, bonafide officer, administrator, trustee, etc., 
as described in section 7.01 (13) of this revenue procedure. 

(9) Power of attorney and declaration of representative. Any authorized representative, 
whether or not enrolled to practice, must comply with Treasury Department Circular No. 230, 
which provides the rules for practice before the Service, and the conference and practice re
quirements of the Statement of Procedural Rules, which provide the rules for representing a 
taxpayer before the Service. See section 7.0 I (14) of this revenue procedure. A taxpayer should 
use Form 2848, Power of Attorney and Declaration of Representative, to provide the represen

tative's authority. 
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(10) Penalties of perjury statement. 

(a) Format of penalties of perjury statement. A Form 3115, and any change to a Form 
3115 submitted at a later time, must be accompanied by the following declaration: "Under 
penalties of perjury, I declare that I have examined this application, including accompa
nying schedules and statements, and to the best of my knowledge and belief, the applica
tion contains all the relevant facts relating to the application, and it is true, correct, and 
complete." 

See section 9.08(3) of this revenue procedure for the penalties of perjury statement required 
for submissions of additional information. 

(b) Signature by taxpayer. A Form 3115 must be signed by, or on behalf of, the taxpayer 
requesting the change by an individual with authority to bind the taxpayer in such matters. For 
example, an officer must sign on behalf of a corporation, a general partner on behalf of a state 
law partnership, a member-manager on hehalf of a limited liability company, a trustee on be
half of a trust, or an individual taxpayer on behalf of a sole proprietorship. If the taxpayer is a 
member of a consolidated group, a Form 3115 should be submitted on behalf of the taxpayer 
by the common parent and must be signed by a duly authorized officer of the common parent. 
Refer to the signature requirements set forth in the instructions for the current Form 3115 re
garding those who are to sign. See also section 8.08 of Rev. Proc. 97-27 and section 6.02(5) 
of Rev. Proc. 2002-9. A stamped signature or faxed signature is not permitted. 

(c) Signature by preparer. A declaration of preparer (other than the taxpayer) is based on 
all information of which the pre parer has any knowledge . 

• 04 

(1) Recipients of original and copy of change in accounting method correspondence. 
The Service will send the signed original of the change in accounting method letter ruling and 
other related correspondence to the taxpayer, and copies to the taxpayer's representative, if so 
instructed on Form 2848. See section 7.02(2) of this revenue procedure for how to designate 
alternative routing of the copies of the letter ruling and other correspondence. 

(2) To request expedited handling. The Associate offices ordinarily process advance con
sent Forms 3115 in order of the date received. A taxpayer with a compelling need to have an 
advance consent Form 3115 processed on an expedited basis may request expedited handling. 
See section 7.02(4) of this revenue procedure for procedures regarding expedited handling. 

(3) To receive the change in accounting method letter ruling or any other correspon
dence related to a Form 3115 by fax. If the taxpayer wants a copy of the change in account
ing method letter ruling or any other correspondence related to a Form 311 S, such as a request 
for additional information, faxed to the taxpayer or the taxpayer's authorized representative, 
the taxpayer must submit a written request to fax the letter ruling or related correspondence, 
preferably as part of the Form 3115. The request may be submitted at a later date, but it must 
be received prior to the mailing of correspondence other than the letter ruling and prior to the 
signing of the change in accounting method letter ruling. 

The request to have correspondence relating to the Form 3115 faxed to the taxpayer or tax
payer's authorized representative must contain the fax number of the taxpayer or the taxpayer's 
authorized representative to whom the correspondence is to be faxed. 

A document other than the change in accounting method letter ruling will be faxed by a 
branch representative. The change in accounting method letter ruling may be faxed by either 
a branch representative or the Disclosure and Litigation Support Branch of the Legal Pro
cessing Division of the Office of Associate Chief Counsel (Procedure and Administration) 
(CC:PA:LPD:DLS). 
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For purposes of § 301.611 0-2(h), a change in accounting method letter ruling is not issued 
until the change in accounting method letter ruling is mailed. 

(4) To request a conference. The taxpayer must complete the appropriate line on the Form 
3115 to request a conference of right, or must request a conference in a later written communi
cation, if an adverse response is contemplated by the Associate office. See section 8.10 of Rev. 
Proc. 97-27, section 10.03 of Rev. Proc. 2002-9, and sections 10.01, 10.02 of this revenue 

procedure. 

.05 Associate office address to which to send Forms 3115. Submit the original Form 
3115, in the case of an advance consent Form 3115, or the national office copy of the Form 
3115. in the case of an automatic changc request. as follows: 

(a) Associate office mailing address if private delivery service is not used. If a private 
deli very service is not used. a taxpayer other than an exempt organization must send the original 
completed Form 3115 and the required user fee (in the case of an advance consent Form 3115) 
or the national office copy of the completed Form 3115 (in the case of an automatic change 
request) to: 

Internal Revenue Service 
Attn: [insert either "CC:PA:LPD:DRU" 
for an advance consent Form 3115 or 
"CC:ITA - Automatic Ruling Branch" 
for an automatic change request] 
P.O. Box 7604 
Benjamin Franklin Station 
Washington, DC 20044 

An exempt organization must send the original completed Form 3115 and the required user 
fee (in the case of an advance consent Form 3115) or the national office copy of the completed 
Form 3115 (in the case of an automatic change Form 3115) to: 

Internal Revenue Service 
Tax Exempt & Government Entities 
Attn: TEGE:EO 
P.O. Box 27720 
McPherson Station 
Washington, DC 20038 

See Rev. Proc. 2008-8, this Bulletin. for the applicable user fee for exempt organization 
Forms 3115. 

(b) Mailing address if private delivery service is used. If a private delivery service is 
used, a taxpayer other than an exempt organization must send the original completed Form 
3115 and the required user fee (in the case of an advance consent Form 3115) or the national 
office copy of the completed Form 3 I 15 (in the case of an automatic change request) to: 

Internal Revenue Service 
Attn: [insert either "CC:PA:LPD:DRU" for an 
advance consent Form 3115 or 
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or the national office copy of the completed Form 3115 (in the case of an automatic change 
request) to: 

Internal Revenue Service 
Tax Exempt & Government Entities 
Attn; TEGE:EO 
1750 Pennsylvania Ave., NW 
Washington, DC 20038 

See Rev. Proc. 2008-8, this Bulletin, for the applicable user fee for exempt organization 
Forms 3115. 

(c) Address if hand-delivered to the IRS Courier's desk. For taxpayers other than an 
exempt organization, the original completed Form 3115 and the required user fee (in the case 
of an advance consent Form 3115) or the national office copy of the completed Form 3115 
(in the case of an automatic change request), may be hand delivered between the hours of 
8:00 a.m. and 4:00 p.m. to the courier's desk at the loading dock (located behind the 12th 
Street security station) of 1111 Constitution Ave., NW, Washington, DC. A receipt will be 
given at the courier's desk. The package should be aduressed to: 

Courier'S Desk 
Internal Revenue Service 
Attn; CC:PA;LPD:ORU, Room 5336 
1111 Constitution Ave., NW 
Washington, DC 20224 

.06 A completed Form 3115 must not be submillt:d by fax. 

.07 An advance consent Form 3115 is received and controlled by the Docket, Records, and 
User Fee Branch, Legal Processing Division of the Associate Chief Counsel (Procedure and 
Administration) (CC:PA:LPD:DRU) if the required uSer fee is submitted with the Form 3115. 
Once controlled, the Form 3115 is forwarded to the appropriate Associate office for assignment 
and processing. 

.08 

(1) Incomplete Form 3115. 

(a) Advance consent Form 3115 - 2I-day rule. In general, for an advance consent Form 
3115, additional information requested by the Associate office and additional information fur
nished to the Associate office by telephone or fax must be furnished in writing (other than a 
fax) within 21 calendar days from the date of the information request. The Associate office 
may impose a shorter reply period for a request for additional information made after an initial 
request. See section 10.06 of this revenue procedure for the 21-day rule for submitting infor
mation after any conference. 

(b) Automatic change request - 30-day rule. In general, for an automatic change in 
accounting method request, additional information requested by the Associate office, and ad
ditional information furnished to the Associate office by telephone or fax, must be furnished 
in writing (other than a fax) within 30 calendar days from the date of the information request. 
The Associate office may impose a shorter reply period for a request for additional information 
made after an initial request. See section 1006 of this revenue procedure for the 21-day rule 
for submitting information after any conference with the Associate office. 

(2) Request for extension of reply period. 

(a) Advance consent Form 3115. For an advance consent Form 3115, an additional period, 
not to exceed 15 calendar days, to furnish information may be granted to a taxpayer. Any 
request for an extension of time must be made in writing and submitted before the end of the 
original 21-day period. If unusual circumstances close to the end of the 21-day period make a 
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wri~ten request impractical, the taxpayer should notify the Associate office within the 21-day 
penod that there is a problem and that the written request for extension will be provided shortly. 
An extension of the 21-day period will be granted only if approved by a branch reviewer. An 
extension of the 21-day period ordinarily will not be granted to furnish information requested 
on Form 3115. The taxpayer will be told promptly. and later in writing. of the approval or 
denial of the requested extension. If the extension r~quest is denied. there is no right of appeal. 

(b) Automatic change request. For an automatic change in accounting method request, 
an additional period, not to exceed 30 calendar days. to furnish information may be granted 
to a taxpayer. Any request for an extension of time must be made in writing and submitted 
before the end of the original 30-day period. If unusual circumstances close to the end of 
the 30-day period make a written request impractical, the taxpayer should notify the Associate 
office within the 30-day period that there is a problem and that the written request for extension 
will be coming soon. An extension of the 30-day period will be granted only if approved by 
a branch reviewer. An extension of the 30-day period ordinarily will not be granted to furnish 
information requested on Form 3115. The taxpayer will be told promptly of the approval or 
denial of the requested extension. If the extension request is denied, there is no right of appeal. 

(3) Penalties of perjury statement. Additional information submitted to the Associate 
office must be accompanied by the following declaration: "Under penalties of perjury, I 
declare that I have examined this information, including accompanying documents, and, 
to the best of my knowledge and belief, the information contains all the relevant facts 
relating to the request for the information, and such facts are true, correct, and complete." 
This declaration must be signed in accordance with the requirements in section 9.03(lO)(b) of 
this revenue procedure. 

(4) Identifying information. The additional information should also include the taxpayer's 
name and the case control number and the name, office symbols, and room number of the Asso
ciate office representative who requested the information. The Associate office representative 
can provide the latter information to the taxpayer. 

(5) Faxing information request and additional information. To facilitate prompt action 
on a change in accounting method ruling request, taxpayers are encouraged to request that the 
Associate office request additional information by fax. See section 9.04(3) of this revenue 
procedure. 

Taxpayers also are encouraged to submit additional information by fax as soon as the infor
mation is available. The Associate office representative who requests additional information 
can provide a telephone number to which the information can be faxed. A copy of the re
quested information and an original signed penalties of perjury statement also must be mailed 
or delivered to the Associate office. 

(6) Address to which to send additional information. 

(a) Address if private delivery service not used. For a request for change in accounting 
method under the jurisdiction of the Associate Chief Counsel (Income Tax and Accounting), 
if a private delivery service is not used, the additional information should be sent to: 

Internal Revenue Service 
ADDITIONAL INFORMATION 
Attn: [Name, office symbols, and 
room number of the Associate office 
representative who requested 
the information] 
P.O. Box 14095 
Ben Franklin Station 
Washington, DC 20044 

For a request for change in accounting method for an exempt organization, if a private de
livery service is not used, the additional information should be sent to: 



Failure to timely submit additional 
information 

Internal Revenue Service 
Tax Exempt & Governmental Entities 
P.O. Box 27720 
McPherson Station 
Washington, DC 20038 

For any other request for change in accounting method, if a private delivery service is not 
used, the additional information should be sent to: 

Internal Revenue Service 
ADDITIONAL INFORMATION 
Attn: [Name, office symbolS, and 
room number of the Associate office 
representative who requested 
the information} 
P.O. Box 7604 
Ben Franklin Station 
Washington, DC 20044 

(b) Address if private delivery service is used. 

For a request for a change in accounting method for other than an exempt organization, if a 
private delivery service is used, the additional information should be sent to: 

Internal Revenue Service 
ADDITIONAL INFORMATION 
Attn: [Name, oUiee symbols, and 
room number of the Associate office 
representative who requested 
the information] 
1111 Constitution Ave., NW 
Washington, DC 20224 

For a request for change in accounting method for an exempt organization, if a private de
livery service is used the additional infonnation should be sent to: 

Internal Revenue Service 
Tax Exempt & Governmental Entities 
1750 Pennsylvania Ave., NW 
Washington, DC 20038 

(7) If taxpayer does not timely submit additional information. 

(a) Advance consent Form 3115. In the case of an advance consent Form 3115, if the re
quired information is not furnished to the Associate office within the reply period, the Form 
3115 will not be processed and the case will be closed. The taxpayer or authorized representa
tive will be so notified in writing. 

(b) Automatic change request. In the case of an automatic change in accounting method 
request, if the required information is not furnished to the Associate office within the reply 
period, the request does not qualify for the automatic consent procedure. In such a case, the 
Associate office will notify the taxpayer that consent to make the change in accounting method 
is not granted. 

(c) Submitting the additional information at a later date. If the taxpayer wants to submit 
the additional information at a later date, the taxpayer must submit it with a new completed 
Form 3115 (and user fee, if applicable) for a year of change for which such new Form 3115 is 
timely filed under the applicable change ifl accounting method procedure. 
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.09 

For an advance consent Fonn 3115, the taxpayer must promptly notify the Associ~t~ office 
if, after the Fonn 3115 is filed but before a change in accounting method letter ruling IS Issued, 

the taxpayer knows that -

( I ) a field office has started an examination of the present or proposed accounting; 

(2) a field office has started an examination of the proposed year of change; 

(3) legislation that may affect the change in accounting method has been introduced, see 

section 9.03(7) of this revenue procedure; or 

(4) another letter ruling request (including another Fonn 3115) has been submitted by the 
taxpayer (or a related party within the meaning of § 267 or a member of an affiliated group of 

which the taxpayer is a member within the meaning of § 1504) . 

. 10 For an advance consent Fonn 3115, if a less than fully favorable change in accounting 
method letter ruling is indicated, the branch representative will tell the taxpayer whether minor 
changes in the proposed accounting method would bring about a favorable ruling. The branch 
representative will not suggest precise changes that materially alter a taxpayer's proposed ac

counting method. 

.11 Generally, after the conference of right is held (or offered, in the event no conference is 
held) and before issuing any change in accounting method letter ruling that is adverse to the 
requested change in accounting method, the taxpayer will be offered the opportunity to with
draw the Form 3115. See section 9.12 of this revenue procedure. If, within 10 calendar days 
of the notification by the branch representative, the taxpayer or the taxpayer's representative 
does not notify the branch representative of a decision to withdraw the Fonn 3115, the adverse 
change in accounting method letter ruling will be issued unless an extension is granted. Ordi
narily, the user fee required for an advance consent Fonn 3115 will not be refunded for a Form 
3115 that is withdrawn. 

.12 

(1) In general. A taxpayer may withdraw an advance consent Fonn 3115 at any time before 
the change in accounting method letter ruling is signed by the Associate office. The Fonn 3115, 
correspondence, and any documents relating to the Fonn 3115 that is withdrawn or for which 
the Associate office declines to issue a letter ruling will not be returned to the taxpayer. See 
section 9.03(3) of this revenue procedure. In appropriate cases, the Service may publish its 
conclusions in a revenue ruling or revenue procedure. 

(2) Notification of appropriate Service official. If a taxpayer withdraws or the Associate 
office declines to grant (for any reason) a request to change from or to an improper accounting 
method, the Associate office will notify, in writing, the appropriate Service official in the oper
ating division that has examination jurisdiction of the taxpayer's tax return and the Change in 
Method of Accounting Technical Advisor, and may give its views on the issues in the request 
to the Service official to consider in any later examination of the return. 

If the memorandum to the Service official provides more than the fact that the request was 
withdrawn and the Associate office was tentatively adverse, or that the Associate office de
clines to grant a change in accounting method, the memorandum may constitute Chief Counsel 
Advice, as defined in § 611 O(i)( 1), and may be subject to disclosure under § 6110. 

(3) Refund of user fee. Ordinarily, the user fee will not be returned for an advance consent 
Form 3115 that is withdrawn. See section 15.10 of this revenue procedure for infonnation 
regarding refunds of user fees . 

. 13 The taxpayer or the taxpayer's authorized representative may obtain infonnation re
garding the status of an advance consent Fonn 3115 by calling the person whose name and 
telephone number are shown on the acknowledgement of receipt of the Fonn 3115. 
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.14 The Service will not be bound by any informal opinion expressed by the branch repre
sentative or any other Service representati ve, and such an opinion cannot be relied upon as a 
basis for obtaining retroactive relief under the provisions of § 7805(b) . 

. 15 For an advance consent Form 3115 qualifying under section 15.07(4) for the user fee 
provided in paragraph (A)( 5)(b) of Appendix A of this reven ue procedure for identical account
ing method changes, the Associate office generally will issue a single letter ruling on behalf 
of all affected separate and distinct trades or businesses of a taxpayer, all affected members of 
the consolidated group, or all eligible and affected CFCs. 

Letter ruling ordinarily not issued .16 If two or more items or submethods of accounting are interrelated, the Associate office 
for one of two or more interreJated ordinarily will not issue a letter ruling on a change in accounting method involving only one 
items or submethods of the items or submethods . 
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. 17 Ordinarily, for an advance consent Form 3115, the Commissioner's permission to change 
a taxpayer's accounting method is set forth in a letter ruling (original and a Consent Agreement 
copy). If the tmtpayer agrees to the terms and conditions contained in the change in account
ing method letter ruling, the taxpayer must sign and date the Consent Agreement copy of the 
letter ruling in the appropriate space. The Consent Agreement copy must not be signed by the 
taxpayer's representative. The signed copy of the letter ruling will constitute an agreement 
(Consent Agreement) within the meaning of § 1.481-4(b) of the regulations. The signed Con
sent Agreement copy of the letter ruling must be returned to the Associate office within 45 
calendar days. In addition, a photocopy of the signed Consent Agreement copy of the letter 
ruling must be attached to the taxpayer's income tax return for the year of change. See section 
8.Ll of Rev. Proc. 97-27. A taxpayer filing its return electronically should attach the Consent 
Agreement as a PDF file named "Form3115Consent". If the taxpayer has filed its income tax 
return for the year of change before the ruling has been received and the Consent Agreement 
has been signed and returned, the photocopy of the signed Consent Agreement copy of the 
leIter ruling should be attached to the amended return for the year of change that the taxpayer 
files to implement the change in accounting method. 

A taxpayer must secure the consent of the Commissioner before changing a method of ac
counting for Federal income tax purposes. Treas. Reg. section 1.446-1 (e )(2)(i). For an ad
vance consent accounting method change, a taxpayer has secured the consent of the Commis
sioner when it timely signs and returns the Consent Agreement copy of the letter ruling from 
the Associate office granting permission to make the accounting method change. A taxpayer 
that timely files an advance coment accounting method change request and takes the change 
into account in its Federal income tax return for the year of change (and any subsequent tax 
year), prior to receiving the letter ruling granting permission for the requested change, may 
nevertheless rely on the letter ruling received from the Associate office after it is received, as 
provided in section 9.19 of this revenue procedure. If, however, the requested change is mod
ified or is withdrawn, denied, or similarly closed without the Associate office having granted 
consent, taxpayers are not relieved of any interest, penalties, or other adjustments resulting 
from improper implementation of the change, 

.18 The Associate office will send a copy of each change in accounting method letter ruling. 
whether favorable or adverse, to the appropriate Service official in the operating division that 
has examination jurisdiction of the taxpayer's [aX return . 

. 19 A taxpayer may rely on a change ill accounting method letter ruling received from the 
Associate office, subject to certain conditions and limitations. See sections 9, 10, and 11 of 
Rev. Proc. 97-27, as modified and amplified by Rev. Proc. 2002-19. 

A qualifying taxpayer complying timely with an automatic change request procedure may 
reLy on the consent of the Commissioner as provided in the automatic change request procedure 
to change the taxpayer's accounting method, subject to certain conditions and limitations. See 
generally sections 6.01, 7 and 8 of Rev. Proc. 2002-9, as modified and amplified by Rev. 
Proc. 2002-19 (or its successor). An Associate office may review a Form 3115 filed under 
an automatic change request procedure and will notify the taxpayer if additional information 
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is needed or if consent is not granted to the taxpayer for the requested change. See section 10 

of Rev. Proc. 2002-9 (or its successor). Further. the field office that has jurisdiction over the 

taxpayer's return may review the Form 3115. See section 9 of Rev. Proc. 2002-9. 

.20 A taxpayer may not rely on a change in accounting method letter ruling issued to another 

taxpayer. See § 611O(k)(3). 

.21 The Associate office reserves the right to decline to process any advance consent Form 
3115 in situations in which it would not be in the best interest of sound tax administration to 
permit the requested change. In this regard, the Associate otfice will consider whether the 
change in method of accounting would clearly and directly frustrate compliance efforts of the 
Service in administering the income tax laws. See section 8.01 of Rev. Proc. 97-27. 

.22 For procedures regarding requests for an automatic change in accounting method, refer 
to the following published automatic change request procedures. The Commissioner's consent 
to an otherwise qualifying automatic change in accounting method is granted only if the tax
payer complies timely with the applicable automatic change request procedure. 

The automatic change request procedures for obtaining a change in accounting method in
clude: 

(1) Rev. Proc. 2002-9, 2002-1 C.B. 327, as modified and clarified by Announcement 
2002-17,2002-1 C.B. 561, as modified and amplified by Rev. Proc. 2002-19,2002-1 C.B. 
696, as amplified, clarified and modified by Rev. Proc. 2002-54, 2002-2 C.B. 432, and as 
modified by Rev. Proc. 2003--45, 2003-2 C.B. 11, which, for most (but not all) types of 
changes provided therein, requires a completed Form 3115. Rev. Proc. 2002-9 applies to the 
accounting method changes described in the Appendix of Rev. Proc. 2002-9 involving §§ 56, 
61,77, 162, 166, 167, 168, 171, 174, 179B, 181, 197,263, 263A, 267, 404, 446, 448, 451, 454, 
455,458,460,461,471,472,475,585,832,846,861,985, 1272, 1273, 1278, 1281,1286, 
14001, 1400L, 1400N, and former § 168. 

(2) The following automatic change request procedures modify and amplify Rev. Proc. 
2002-9 in that they add the following changes to the list of accounting method changes listed 
in the Appendix of Rev. Proc. 2002-9 or require certain automatic changes to be made using 
the provisions of Rev. Proc. 2002-9: 

Rev. Rul. 2004-62,2004-1 C.B. 1072 (section 162 - post-establishment fertilization of 
established timber stands); 

Notice 2006--47, 2006-1 C.B. 892 (section 167(g) - for property subject to the income 
forecast method and placed in service by the taxpayer after October 22, 2004, an election 
either to include in the adjusted basis of the property participations and residuals expected 
to be paid before the end of the tenth taxable year following the placed-in-service year 
of the property, or to exclude participations and residuals from the adjusted basis of the 
property and deduct the participations and residuals in the taxable year in which paid); 

Rev. Proc. 2002-27, 2002-1 C.B. 802 (section 168 - depreciation of original and re
placement tires of certain vehicles); 

Rev. Rul. 2003-54,2003-1 C.B. 982 (section 168 - depreciation of gas pump canopies); 

Rev. Rul. 2003-81, 2003-2 c.B. 126 (section 168 - depreciation of utility assets); 

Rev. Proc. 2003-63, 2003-2 C.B. 304 (section 168 - depreciation of cable TV fiber 

optics); 

Regs. § 1.168(i)-l(l)(2)(ii) (change in general asset account treatment due to a change in 

the use of MACRS property); 



Regs. § 1.168(i)-4(g)(2) (change in method of accounting for depreciation due to a change 
in the use of MACRS property); 

Regs. § 1.168(i)-6(k)(2) (for a like-kind exchange or involuntary conversion of MACRS 

property for which the time of disposition, the time of replacement. or both, occurred on or 

before February 27,2004, change in method of accounting fordepreciation for relinqllished 
MACRS property and replacement MACRS property); 

Regs. § 1.I68(i)-6(k)(3 )(ii) (for a like-kind exchange or involuntary conversion of 
MACRS property for which the time for di~position, the time of replacement, or both 
occur on or before February 26, 2007, change in method of accounting to apply Regs. 
§ 1.168(i)-6(i)(2) if the replacement property replaces relinquished property for which 
the taxpayer made a valid election under § I 68(f)(1 ) to exclude it from the application of 
§ 168); 

Rev. Proc. 20(}6-43, 2006---2 C.B. 849 (sections 168(k) and 1400L(b) - change in method 
of accounting to comply with the final regulations under § 1.168(k)-1 or § 1.1400L(b )-1); 

Rev. Proc. 2007-16.2007--4 l.R.B. 358 (sections 56(a)(1), 56(g)(4)(A), 167, 168, 197, 

1400l, 1400L(b) or (c), and 1400N(d), and former section l68 - replaces sections 2.0l, 
2.02, 2B and 2.05 of the Appendix of Rev. Proe. 2002-9); 

Rev. Proc. 2007-16,2007--4 l.R.B. 358 (sections 167, 168,197, 14001, 1400L(b) or (c), 
and 1400N(d), and fanner section 168 - post disposition depreciation or amortization); 

Notice 2006-47,2006-1 C.B. 892 (section 179B - election by a small business refiner to 
deduct 75 percent of qualified capital costs paid or incurred after December 31, 2002, in 
taxable years ending after that date); 

Notice 2006--47,2006-1 C.B. 892 (section 181 - for any qualified film or television pro
duction for which the taxpayer begins principal photography after October 22, 2004, but 
first paid or incurred costs of the production before October 23, 2004, election to treal the 
costs of the production as an expense); 

Rev. Proc. 2005-9,2005-1 C.B. 303, as modified by Rev. Proc. 2005-17,2005-1 C.B. 
797 (section 263 - amounts paid or incurred to acquire or create intangibles or to facilitate 
an acquisition of a trade or business, change in the capital structure of a business entity, and 
certain other transactions. for a taxpayer's second taxable year ending on or after December 
31,2003); 

Rev. Proc. 2007-48,2007-29 I.R.B. 110 (sections 263 and 47 I - safe harbor method of 
accounting for rotable spare parts); 

Rev. Rul. 2002-9,2002-1 C.B. 614 (section 263A - impact fees incurred in connection 
with construction of a new residential rental building); 

Rev. Rul. 2004-18, 2004--1 C.B. 509 (section 263A - environmental remediation costs); 

Rev. Rul. 2Q05--42, 2005-2 C.B. 67 (section 263A - allocation of envlronmental reme

diation costs to production); 

Regs. § 1.263A-lT(k)(I) (section 263A - change in method of accounting for mixed 
service costs to comply with the temporary regulations); 

Regs. ~ 1.263A-2T(e)( I) (section 263A - change in method of accounting for additional 

section 263A costs to comply with the temporary regulations); 

Regs. § 1.280F-6(f)(2)(iv) (for certain qualified nonpersonal use vehicles placed in service 
before July 7.2003, exclusion from limits on depreCiation applicable to passenger automo
biles); 
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Rev. Rul. 2002-46.2002-2 CB. 117. as modified by Rev. Rul. 2002-73.2002-2 CB. 

805 (section 404 - grace period contributions): 

Rev. Proc. 2002-28.2002-1 CS. 815 (section 446 - certain small businesses who seek 
to change to the cash method and/or to a method of accounting for inventoriable items as 

materials and supplies that are not incidental): 

Rev. Proc. 2004-30.2004-1 CS. 950 (section 446 - inducement fees received in con
nection with becoming holders of noneconomic residual interests in Real Estate Mortgage 

Investment Conduits); 

Rev. Proc. 2004-32.2004-1 C8. 988 (section 446 - credit card annual fees); 

Rev. Proc. 2004-36.2004-1 CS. 1063 (section 446 - safe harbor method of accounting 
for film producers' treatment of certain creative property costs); 

Rev. Proc. 2002-36, 2002-1 C8. 993 (section 451 - certain taxpayers who purchase 
vehicles subject to leases who seek to change to the capital cost reduction (CCR) method); 

Rev. Rul. 2003-3, 2003-1 CS. 252 (section 451 - accrual method taxpayer with state or 
local income or franchise tax refund); 

Rev. Proc. 2004-34,2004-1 CB. 991 (section 451 - certain advance payments); 

Rev. Proc. 2005-35,2005-2 CB. 76 (section 451 - up-front network upgrade payments 
made to utilities); 

Notice 2006-47, 2006-1 CB. 892, (section 451 (i) for gain from a qualifying electric trans
mission transaction after October 22, 2004, and before January 1, 2008, an election to rec
ognize all or part of the gain ratably over an 8-year period); 

Rev. Proc. 2007-14,2007-4 I.R.S. 357 (section 461 - liabilities for services or insur
ance); 

Rev. Proc. 2002-17,2002-1 C8. 676, as modified by Rev. Proc. 2006-14,2006-1 C.B. 
350 (section 472 - certain automobile dealers seeking to change to the replacement cost 
method for vehicle parts inventory); 

Rev. Proc. 2003-20,2003-1 CB. 445 (section 471 - valuation of remanufactured motor 
vehicle core parts); 

Rev. Proc. 2006-14, 2006-1 CB. 350 (sections 471,472, and 481 - change in method 
of accounting to adopt safe harbor method of accounting for heavy equipment parts inven
tory); 

Rev. Proc. 2007-53,2007-30 I.R.8. 233 (section 471 - advance trade discounts); 

Rev. Proc. 2002-46,2002-2 CS. 105 (section 832 - certain insurance companies seeking 
to change to safe harbor method for premium acquisition expenses); 

Rev. Proc. 2004-41. 2004-2 CB. 90 (section 832 - insurance companies' incentive 
payments to health care providers); 

Rev. Proc. 2002-74.2002-2 CS. 980 (section 846 - insurance companies other than life 
insurance companies computing discounted unpaid losses); 

Rev. Proc. 2004-33.2004-1 CS. 989 (section 1272 - credit card late fees); 

Rev. Proc. 2005-47,2005-2 C8. 269 (section 1273 - credit card cash advance fees); 

Rev. Proc. 2006-16,2006-1 C.B. 539 (section 140m - election of commercial revitaliza
tion deduction for a qualified revitalization building that is placed in service by the taxpayer 
after December 31. 200 I, in the area of a renewal community that was expanded by the 



U.S. Department of Housing and Urban Development and for which the taxpayer receives 

a retroactive commercial revitalization expenditure allocation); 

Notice 2006-77,2006-2 C.B. 590, as amplified, clarified and modified by Notice 2007-36. 
2007-17 LR.B. lOOO (section 1400N(d) - to claim the Gulf Opponurlity (GO) Zone ad
ditional first year depreciation deduction for qualified GO Zone property that is placed in 
service by the taxpayer on or after August 28, 2005, during the taxable year beginning in 
2004 or 2005, and is in a class of property for which the taxpayer did not claim the GO 
Zone additional first year depreciation deduction); and 

Rev. Proc. 2007-33,2007-21 I.R.B. 1289 (section 446 - safe harbor method of account
ing for certain banks with uncollected interest). 

(3) The following automatic change request procedures, which require a completed Form 
3115. provide both the type of accounting method change that may be made automatically and 
the procedures under which such change must be made: 

Regs. § 1.166-2(d)(3) (bank conformity for bad debts); 

Regs. § 1.448-1 (to an overall accrual method for the taxpayer's first taxable year it is 
subject to § 448): 

Regs. § 1.448-2T and Notice 88-51 (nonaccrual experience method); 

Regs. § 1.458-1 and -2 (exclusion for cenain returned magazines, paperbacks, or records); 

Rev. Proc. 97-43, 1997-2 C.B. 494 (section 475-electing out of certain exemptions from 
sel:uri(it:~ dealer status); and 

Rev. Proc. 91-51, 1991-2 c.B. 779 (section 1286-certain taxpayers under examination 

that sen mortgages and retain rights to service tbe mortgages). 

(4) The following automatic change request procedures, which do not require a completed 
Form 3115. provide the type of accounting method change that may be made automatically 
and also provide the procedures under which such change must be made: 

Notice 96-30,1996-1 C.B. 378 (section 446-change to comply with Statement of Financial 
Accounting Standards No. 116); 

Rev. Proc. 92-29, 1992-1 CB. 748 (section 461-change in real estatedeve!oper's method 
for including costs of common improvements in the basis of property sold): 

Rev. Proc. 98-58, 1998-2 C.B. 710 (certain taxpayers seeking to change to the install
ment method of accounting under § 453 for alternative minimum tax purposes for certain 
deferred payment sales contracts relating to propeny used or produced in the trade or busi

ness of farming); 

Regs. § 1.472-2 (tax.payers changing to the last-in, first-out (LIFO) inventory method); 

Section 585(c) and Regs. §§ 1.585-6 and 1.585-7 (large bank changing from the reserve 
method of § 585); and 

Rev. Proc. 92-67. 1992-2 C.B. 429 (election under § 1278(b) to include market discount 
in income currently or election under § 1276(b) to use constant interest rate to detennine 
accrued market discount). 

(5) See Appendi!\ E for the list of revenue procedures for automatic changes in accounting 
period. 
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.23 In addition to this section 9, the following sections of this revenue procedure apply to 
Forms 3115: 

I (purpose of Rev. Proc. 2008-1); 

2.01 (definition of "letter ruling"); 

2.02 (definition of "closing agreement"); 

2.05 (oral guidance); 

3.01 (issues under the jurisdiction of the Associate Chief Counsel (Corporate»; 

3.02 (issues under the jurisdiction of the Associate Chief Counsel (Financial Institutions 
and Products»; 

3.03 (issues under the jurisdiction of the Associate Chief Counsel (Income Tax and Ac
counting»; 

3.04 (issues under the jurisdiction of the Associate Chief Counsel (International); 

3.05 (issues under the jurisdiction of the Associate Chief Counsel (Passthroughs and Spe
cial Industries»; 

3.07 (issues under the jurisdiction of the Division Counsel Associate Chief Counsel (Tax 
Exempt and Governmental Entities»; 

6.02 (letter rulings ordinarily not issued in certain areas because of the factual nature of the 
problem); 

6.05 (letter rulings ordinarily not issued to business associations or groups); 

6.06 (letter rulings ordinarily not issued where the request does not address the tax status, 
liability, or reporting obligations of the requester); 

6.08 (letter rulings ordinarily not issued on Federal tax consequences of proposed legisla
tion); 

6.10 (letter rulings not issued on frivolous issues); 

6.12 (letter rulings not issued on alternative plans or hypothetical situation); 

7 .01 (1) (statement of facts and other information); 

7.01 (8) (statement of supporting authorities); 

7.01(13) (authorized representatives); 

7.01(14) (power of attorney and declaration of representative); 

7.02(2) (power of attorney used to indicate recipient of a copy or copies of a letter ruling 
or a determination letter); 

7.02(4) (expedited handling); 

7.04(2) (notify Associate office if a return, amended return, or claim for refund is filed 
while request is pending and attach request to the return); 

7.05 (attach letter ruling to the return, amended return or claim for refund); 

8.0 I (receipt and control of the request, and referral to the appropriate Associate office); 

8.04 (not bound by information opinion expressed); 



SECTION 10. HOW ARE 
CONFERENCES FOR LETTER 
RULINGS SCHEDULED? 

Schedules a conference if 
requested by taxpayer 

Permits taxpayer one conference 
of right 

Disallows verbatim recording of 
conferences 

Makes tentative recommendations 
on substantive issues 

10 (scheduling conferences); 

15 (user fees); 

16 (significant changes to Rev. Proc. 2007-1); 

17 (effect of Rev. Proc. 2008-1 on other documents): 

18 (effective date of this revenue procedure); 

Appendix A (schedule of user fees); and 

Appendix E (revenue procedures and notices regarding letter ruling requests relating to 
specific Code sections and subject matters). 

.01 A taxpayer may request a conference regarding a letter ruling request. Normally, a 
conference is scheduled only when the Associate office considers it to be helpful in deciding 
the case or when an adverse decision is imJiuled. If conferences are being arranged for more 
than one request for a letter ruling involving the same taxpayer, they will be scheduled so as to 
cause the least inconvemence to the taxpayer. As stated in sections 7.02(6) and 9.04(4) of this 
revenue procedure, a taxpayer who wants to have a conference on the issue or issues involved 
should indicate this in writing when, or soon after, filing the request. 

If a conference has been requested, the taxpayer or the taxpayer's representative will be 
notified by telephone, if possible, of the time and place of the conference, which must then be 
held within 21 calendar days after this contact. Instructions for requesting an extension of the 
21-day period and notifying the taxpayer or the taxpayer's representative of the Associate of
fice's approval or denial of the request for extension are the same as those explained in section 
8.05(2) (section 9.08(2)(a) for a change in accounting method request) of this revenue proce
dure regarding providing additional information . 

• 02 A taxpayer is entitled, as a matter of right, to only one conference in the Associate 
office, except as explained under section 10.05 of this revenue procedure. This conference is 
normally held at the branch level and is attended by a person who has the authority to sign the 
letter ruling in his or her own name or for the branch chief. 

When more than one branch has taken an adverse position on an issue in a letter ruling 
request or when the position ultimately adopted by one branch will affect that adopted by an
other, a representative from each branch with the authority to sign in his or her own name or 
for the branch chief will attend the conference. If more than one subject is to be discussed at 
the conference, the discussion will constitute a conference on each subject. 

To have a thorough and informed discussion of the issues, the conference usually will be 
held after the branch has had an opportunity to study the case. At the request of the taxpayer, 
the conference of right may be held earlier. 

No taxpayer has a right to appeal the action of a branch to an Associate Chief Counselor to 
any other official of the Service. But see section 10.05 of this revenue procedure for situations 
in which the Associate office may offer additional conferences. 

In employment tax matters, only the party entitled to the letter ruling is entitled to a confer
ence. See section 5.10 of this revenue procedure . 

• 03 Because conference procedures are informal, no tape, stenographic, or other verbatim 
recording of a conference may be made by any party. 

.04 The senior Associate otlice representative present at the conference ensures that the tax
payer has the opportunity to present views on all the issues in question. An Associate office 
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representative explains the Associate office's tentative decision on the substantive issues ~nd 
the reasons for that decision. If the taxpayer asks the Associate office to limit the retr~)actJve 
effect of any letter ruling or limit the revocation or modification of a prior Jetter ruling. an 
Associate office representative will discuss the recommendation concerning this issue and the 
reasons for the recommendation. The Associate office representatives will not make a com

mitment regarding the conclusion that the Associate office will finally adopt. 

.05 The Associate office will offer the taxpayer an additional conference if. after the con
ference of right, an adverse holding is proposed, but on a new issue. or on the same issue but 
on different grounds from those discussed at the first conference. There is no right to another 
conference when a proposed holding is reversed at a higher level with a result less favorable 
to the taxpayer. if the grounds or arguments on which the reversal is based were discussed at 
the conference of right. 

The limit on the number of conferences to which a taxpayer is entitled does not prevent the 
Associate office from offering additional conferences, including conferences with an official 
higher than the branch level, if the Associate office decides they are needed. These confer
ences are not offered as a matter of course simply because the branch has reached an adverse 
decision. In general, conferences with higher level officials are offered only if the Associate 
office determines that the case presents significant issues of tax policy or tax administration 
and that the consideration of these issues would be enhanced by additional conferences with 
the taxpayer. 

.06 The taxpayer should furnish to the Associate office any additional data, reasoning, prece
dents, etc., that were proposed by the taxpayer and discussed at the conference but not previ
ously or adequately presented in writing. The taxpayer must furnish the additional information 
within 21 calendar days from the date of the conference. If the additional information is not re
ceived within that time, a letter ruling will be issued on the basis of the information on hand or, 
if appropriate, no ruling will be issued. See section 8.05 of this revenue procedure for instruc
tions on submission of additional information for a letter ruling request other than a change 
in accounting method request. See section 9.08 of this revenue procedure for instructions on 
submitting additional information for a change in accounting method request. 

.07 Sometimes it will be advantageous to both the Associate office and the taxpayer to hold 
a conference before the taxpayer submits the letter ruling request to discuss substantive or pro
cedural issues relating to a proposed transaction. These conferences are held only if the identity 
of the taxpayer is provided to the Associate office, only if the taxpayer actually intends to make 
a request, only if the request involves a matter on which a letter ruling is ordinarily issued, and 
only at the discretion of the Associate office and as time permits. For example, a pre-sub
mission conference will not be held on an income tax issue if, at the time the pre-submission 
conference is requested, the identical issue is involved in the taxpayer's return for an earlier 
period and that issue is being examined by a field office. See section 6.0 I (1) of this revenue 
procedure. A letter ruling request submitted following a pre-submission conference wiIl not 
necessarily be assigned to the branch that held the pre-submission conference. Also, when 
a letter ruling request is not submitted following a pre-submission conference, the Associate 
office may notify, by memorandum, the appropriate Service official in the operating division 
that has examination jurisdiction of the taxpayer's tax return and may give its views on the 
issues raised during the pre-submission conference. This memorandum may constitute Chief 
Counsel Advice, as defined in § 611 O(i), and may be subject to disclosure under § 6110. 

(1) Taxpayer may request a pre-submission conference in writing or by telephone. A 
taxpayer or the taxpayer's representative may request a pre-submission conference in writing 
or by telephone. If the taxpayer's representative is requesting the pre-submission conference, 
a power of attorney is required. A taxpayer should use Form 2848, Power of Attorney and 
Declaration of Representative, to provide the representative's authority_ If multiple taxpayers 
and/or their authorized representatives will attend or participate in the pre-submission confer
ence, cross powers of attorney (ortax information authorizations) are required. If the taxpayer's 
representative is requesting the pre-submission conference by telephone, the Associate office's 



May schedule a conference to be 
held by telephone 

representative (see list of phone numbers below) will provide the fax number to send the power 
of attorney prior to scheduling the pre-submission conference. 

The request should identify the taxpayer and briefly explain the primary issue so it can be 
assigned to the appropriate branch. rf submitted in writing, the request should also identify the 
Associate office expected to have jurisdiction over the request for a letter ruling. A written 
request for a pre-submission conference should be sent to the appropriate address listed in 
section 7.03 of this revenue procedure. 

To request a pre-submission conference by telephone, call: 

(a) (202) 622-7700 (not a toll-free call) for matters under the jurisdiction of the Office of 
Associate Chief Counsel (Corporate); 

(b) (202) 622-3900 (not a toll-free call) for matters under the jurisdiction of the Otlice of 
Associate Chief Counsel (Financial Institutions and Products); 

(c) (202) 622--4800 (not a toll-free call) for matters under the jurisdiction of the Otlice of 
Associate Chief Counsel (Income Tax and Accounting); 

(d) (202) 622-3800 (not a toll-free call) for matters under the jurisdiction of the Office of 
Associate Chief Counsel (International); 

(e) (202) 622-3000 (not a toll-free call) for matters under the jurisdiction of the Office of 
Associate Chief Counsel (Passthroughs and Speciallndustries); 

(f) (202) 622-3400 (not a toll-free call) for matters under the jurisdiction of the Office of 
Associate Chief Counsel (Procedure and Administration); or 

(g) (202) 622-6000 (not a toll-free call) for matters under the jurisdiction of the Office of 
Division CounseUAssociate Chief Counsel (Tax Exempt and Government Entities). 

(2) Pre-submission conferences held in person or by telephone. Depending on the cir
cumstances, pre-submission conferences may be held in person at the Associate office or may 
be conducted by telephone. 

(3) Certain information required to be submitted to the Associate office prior to the 
pre-submission conference. Generally. the taxpayer will be asked to provide, at least three 
business days before the scheduled pre-submission conference, a statement of whether the is
sue is an issue on which a letter ruling is ordinarily issued, a draft of the letter ruling request 
or other detailed written statement of the proposed transaction, issue, and legal analysis. If 
the taxpayer's authorized representative will attend or participate in the pre-submission con
ference, a power of attorney is required. 

(4) Discussion of substantive issues is not binding on the Service. Any discussion of 
substantive issues at a pre-submission conference is advisory only, is not binding on the Service 
in general or on the Office of Chief Counsel in particular, and cannot be relied upon as a basis 
for obtaining retroactive relief under the provisions of § 7805(b). 

.08 Depending on the circumstances, conferences, including conferences of right and pre
submission conferences, may be held by telephone. This may occur. for example, when a 
taxpayer wants a conference of right but believes that the issue involved does not warrant in
curring the expense of traveling to Washington, DC, or if it is believed that scheduling an in 
person conference of right will substantially delay the ruling process. If a taxpayer makes such 
a request, the branch reviewer will decide if it is appropriate in the particular case to hold a 
conference by telephone. If the request is approved. the taxpayer will be advised when to call 
the Associate office representatives (not a toll-free call). 
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.01 A taxpayer ordinarily may rely on a letter ruling received from the Associate office 

subject to the conditions and limitations described in this section. 

.02 A taxpayer may not rely on a letter ruling issued to another taxpayer. See § 611 O(k)(3). 

.03 When determining a taxpayer's liability, the field office must ascertain whether-

(1) the conclusions stated in the letter ruling are properly reflected in the return; 

(2) the representations upon which the letter ruling was based reflect an accurate statement 

of the controlling facts; 

(3) the transaction was carried out substantially as proposed; and 

(4) there has been any change in the law that applies to the period during which the trans
action or continuing series of transactions were consummated. 

If, when determining the liability, the field office finds that a letter ruling should be revoked 
or modified, the findings and recommendations of the field office will be forwarded through 
the appropriate Director to the Associate office for consideration before further action is taken 
by the field office. Otherwise, the field office should apply the letter ruling in determining the 
taxpayer's liability. If a field office having jurisdiction over a return or other matter proposes 
to reach a conclusion contrary to a letter ruling previously issued to the taxpayer, it should 
coordinate the matter with the Associate office . 

• 04 Unless it was part of a closing agreement as described in section 2.02 of this revenue 
procedure, a letter ruling found to be in error or not in accord with the current views of the 
Service may be revoked or modified. If a letter ruling is revoked or modified, the revocation 
or modification applies to all years open under the period of limitations unless the Service uses 
its discretionary authority under § 7805(b) to limit the retroactive effect of the revocation or 
modification. 

A letter ruling may be revoked or modified by-

(I) a letter giving notice of revocation or modification to the taxpayer to whom the letter 
ruling was issued; 

(2) the enactment of legislation or ratification of a tax treaty; 

(3) a decision of the United States Supreme Court; 

(4) the issuance of temporary or final regulations; or 

(5) the issuance of a revenue ruling, revenue procedure, notice, or other statement published 
in the Internal Revenue Bulletin. 

Consistent with these provisions, if a letter ruling relates to a continuing action or a series 
of actions, it ordinarily will be applied until anyone of the events described above occurs or 
until it is specifically withdrawn. 

Publication of a notice of proposed rulemaking will not affect the application of any letter 
ruling issued under this revenue procedure. 

Where a letter ruling is revoked or modified by a letter to the taxpayer, the letter will state 
whether the revocation or modification is retroactive. Where a letter ruling is revoked or mod
ified by the issuance of final or temporary regulations or by the publication of a revenue ruling, 
revenue procedure, notice or other statement in the Internal R~venue Bulletin, the document 
may contain a statement as to its retroactive effect on letter ruhngs. 



Letter ruling revoked or modified 
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.05 An Associate office will revoke or modify a letter ruling and apply the revocation 
retroactively to the taxpayer for whom the letter ruling was issued or to a taxpayer whose tax 
liability was directly involved in the letter ruling if-

(I) there has been a misstatement or omission of controlling facts; 

(2) the facts at the time of the transaction are materially different from the controlling facts 
on which the letter ruling was based; or 

(3) if the transaction involves a continuing action or series of actions and the controlling 
facts change during the course of the transaction . 

. 06 Where the revocation or modification of a letter ruling is for reasons other than a change 
in facts as described in section 11.05 of this revenue procedure, it will generally not be applied 
retroactively to the taxpayer for whom the letter ruling was issued or to a taxpayer whose tax 
liability was directly involved in the letter ruling provided that-

(I) there has been no change in the applicable law; 

(2) the letter ruling was originally issued for a proposed transaction; and 

(3) the taxpayer directly involved in the letter ruling acted in good faith in relying on the let
ter ruling, and revoking or modifying the letter ruling retroactively would be to the taxpayer's 
detriment. For example, the tax liability of each shareholder is directly involved in a letter 
ruling on the reorganization of a corporation. Depending on all facts and circumstances, the 
shareholders' reliance on the letter ruling may be in good faith. The tax liability of a member 
of an industry, however, is not directly involved in a letter ruling issued [0 another member of 
the same industry. Therefore, a nonretroactive revocation or modification of a letter ruling to 
one member of an industry will not extend to other members of the industry who have not re
ceived letter rulings. By the same reasoning, a tax practitioner may not extend to one client the 
non-retroactive application of a revocation or modification of a letter ruling previously issued 
to another client. 

If a letter ruling is revoked or modified by a letter with retroactive effect, the letter will, 
except in fraud cases, state the grounds on which the letter ruling is being revoked or modified 
and explain the reasons why it is being revoked or modified retroactively . 

. 07 A letter ruling issued on a particular transaction represents a holding of the Service on 
that transaction only. It will not apply to a similar transaction in the same year or any other 
year. Except in unusual circumstances, the application of that letter rulmg to the transaction 
will not be affected by the later issuance of regulations (either temporary or final) if conditions 
(1) through (3) in section 11.06 of this revenue procedure are met. 

If a letter ruling on a transaction is later found to be in error or no longer in accord with the 
position of the Service, it will not protect a similar transaction of the taxpayer in the same year 

or later year. 

.08 If a letter ruling is issued covering a continuing action or series of actions and the letter 
luling is later found to be in error or no longer in accord with the position of the Service, the 
appropriate Associate Chief Counselor Division Counsel/Associate Chief Counsel ordinarily 
will limit the retroactive effect of the revocation or modification to a date that is not earlier 
than that on which the letter ruling is revoked or modified. For example, the retroactive effect 
of the revocation or modification of a letter ruling covering a continuing action or series of 

actions ordinarily would be limited in the following situations when the letter ruling is in error 
or no longer in accord with the position of the Service: 

(l) A taxpayer received a letter ruling that certain payments are excludable from gross in
come for Federal income tax purposes. The taxpayer ordinarily would be protected only for the 
payment received after the letter ruling was issued and before the revocation or modification 
of the letter ruling. 
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(~) A taxpay~~ rendered a service or provided a facility that is subject to the excise tax on 
servIces or facII.Illes and, In relying on a letter ruling received, it did not pass the tax on to the 
user of the service or the facility. 

(3) An employer incurred liability under the Federal Insurance Contributions Act but, in 
relying on a letter ruling received, neither collected the employee tax nor paid the employee and 
employer taxes under the Federal Insurance Contributions Act. The retroactive effect would 
be limited for both the employer and employee tax. The limitation would be conditioned on 
the employer furnishing wage data, as may be required by § 31.60 II (a)-I of the Employment 
Tax Regulations . 

• 09 A letter ruling holding that the sale or lease of a particular article is subject to the manu
facturer's excise tax or the retailer's excise tax may not retroactively revoke or modify an earlier 
letter ruling holding that the sale or lease of such an article was not taxable if the taxpayer to 
whom the letter ruling was issued, in relying on the earlier letter ruling, gave up possession or 
ownership of the article without passing the tax on to the customer. (Section 1108(b), Revenue 
Act of 1926.) 

.10 A taxpayer is not protected against retroactive revocation or modification of a letter 
ruling involving a transaction completed before the issuance of the letter ruling or involving a 
continuing action or series of actions occurring before the issuance of the letter ruling, because 
the taxpayer did not enter into the transaction relying on a letter ruling. 

.11 Under § 7805(b), the Service may prescribe any extent to which a revocation or modi
fication of a letter ruling will be applied without retroactive effect. 

A taxpayer to whom a letter ruling has been issued may request that the appropriate Asso
ciate Chief Counsel limit the retroactive effect of any revocation or modification of the letter 

ruling. 

(1) Request for relief under § 7805(b) must be made in required format. 

A request to limit the retroactive effect of the revocation or modification of a letter ruling 
must be in the general form of, and meet the general requirements for, a letter ruling request. 
These requirements are given in section 7 of this revenue procedure. Specifically, the request 
must also-

(a) state that it is being made under § 7805(b); 

(b) state the relief sought; 

(c) explain the reasons and arguments in support of the relief requested (including a discus
sion of section 11.05 of this revenue procedure and the three items listed in section 11.06 of this 
revenue procedure and any other factors as they relate to the taxpayer's particular situation); 
and 

(d) include any documents bearing on the request. 

A request that the Service limit the retroactive effect of a revocation or modification of a 
letter ruling may be made in the form of a separate request for a letter ruling when, for example, 
a revenue ruling has the effect of modifying or revoking a letter ruling previously issued to the 
taxpayer or when the Service notifies the taxpayer of a change in position that will have the 
effect of revoking or modifying the letter ruling. 

When notice is given by the field office during an examination of the taxpayer's return or 
by Appeals, during consideration of the taxpayer's return before Appeals, a request to limit 
retroactive effect must be made in the form of a request for technical advice as explained in 

section 14.02 of Rev. Proc. 2008-2, this Bulletin. 

When germane to a pending letter ruling request, a request to limit the retroactive effect of 
a revocation or modification of a letter ruling may be made as part of the request for the letter 
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ruling, either imtially or at any time before the letter ruling is issued. When a letter ruling 
that concerns a continuing transaction is revoked or modified by. for ex.ample, a subsequent 
revenue ruling, a request to limit retroactive effect must be made before the examination of the 
return that contains the transaction that is the subject of the letter ruling request. 

(2) Taxpayer may request a conference on application of § 7805(b). 

A taxpayer who requests the application of § 7805(b) in a separate letter ruling request 
has the right to a conference in the Associate office as explained in sections 10.02, 10.04, and 
10.05 of this revenue procedure. If the request is made initially as part of a pending letter ruling 
request or is made before the conference of right is held on the substantive issues, the § 7805(b) 
issue will be discussed at the taxpayer's one conference of right as explained in section 10.02 
of this revenue procedure. If the request for the application of § 7805(b) relief is made as part 
of a pending letter ruling request after a conference has been held on the substantive issue and 
the Associate office determines that there is justification for having delayed the request, the 
taxpayer is entitled to one conference of right concerning the application of § 7805(b), with 
the conference limited to discussion of this issue only. 

Directors issue determination letters only if the question presemed is specifically answered 
by a statute, tax treaty, or regulations, a conclusion stated in a revenue ruling, or an opinion or 
court decision that represents the position of the Service. 

Under no circumstances will a Director issue a determination letter unless it is clearly shown 
that the request concerns a return that has been filed or is required to be filed and over which 
the Director has, or will have, examination jurisdiction. 

A determination letter does not include assistance provided by the U.S. competent authority 
pursuant to the mutual agreement procedure in tax treaties as set forth in Rev. Proc. 2006-54, 
2006-2 C.B. 1035. 

.01 In income and gift tax matters, Directors issue determination letters in response to tax
payers' written requests on completed transactions that affect returns over which they have 
examination jurisdiction. A determination letter usually is not issued for a question concern
ing a return to be filed by the taxpayer if the same question is involved in a return already filed. 

Normal! y, Directors do not issue determination letters on the tax consequences of proposed 
transactions. A Director may issue a determination letter on the replacement of involuntarily 
converted property under § 1033, even if the replacement has not yet been made, if the taxpayer 
has filed an income tax return for the year in which the property was involuntarily converted. 

.02 In estate tax matters, Directors issue determination letters in response to written re
quests affecting the estate tax returns over which they have examination jurisdiction. They do 
not issue determination letters on matters concerning the application of the estate tax to the 
prospective estate of a living person. 

.03 In generation-skipping transfer tax matters, Directors issue determination letters in re
sponse to written requests affecting the generation-skipping transfer tax returns over which they 
have examination jurisdiction. They do not issue determination letters on matters concerning 
the application of the generation-skipping transfer tax before the distribution or termination 
takes place . 

. 04 In employment and excise tax matters, Directors issue determination letters in response 
to taxpayers' written requests on completed transactions over which they have examination 
jurisdiction. See also section 5.10 of this revenue procedure . 

• 05 A request received by a Director on a question concerning an income, estate, or gift 
tax return already filed generally will be considered in connection with the examination of the 
return. If a response is made to the request before the return is examined, it will be considered 
a tentative finding in any later examination of that return. 

Sec. 12.05 
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.06 Determination letters issued under sections 12.0 I through 12.04 of this revenue p~oce
dure are not reviewed by the Associate offices before they are issued. If a taxpayer beheves 
that a determination letter of this type is in error, the taxpayer may ask the Director to recon
sider the matter or to request technical advice from an Associate office as explained in Rev. 
Proc. 2008-2, this Bulletin. 

.01 A determination letter issued by a Director has the same effect as a letter ruling issued 
to a taxpayer under section II of this revenue procedure. 

If a field office proposes to reach a conclusion contrary to that expressed in a determination 
letter, that office need not refer the matter to the Associate office as is required for a letter 
ruling found to be in error. The field office must, however, refer the matter to the Associate 
office through the appropriate Director if it desires to have the revocation or modification of 
the determination letter limited under § 7805(b). 

.02 Under § 7805(b). the Service may prescribe the extent to which a revocation or mod
ification of a determination letter will be applied without retroactive effect. A Director does 
not have authority under § 7805(b) to limit the revocation or modification of the determina
tion letter. Therefore, if the field office proposes to revoke or modify a determination letter, 
the taxpayer may request limitation of the retroactive effect of the revocation or modification 
by asking the Director that issued the determination letter to seek technical advice from the 
Associate office. See section 14.02 of Rev. Proc. 2008-2, this Bulletin. 

(1) Request for relief under § 780S(b) must be made in required format. 

A taxpayer's request to limit the retroactive effect of the revocation or modification of the 
determination letter must be in the form of, and meet the general requirements for, a technical 
advice request. See section 14.02 of Rev. Proc. 2008-2, this Bulletin. The request must also-

(a) state that it is being made under § 7805(b); 

(b) state the relief sought; 

(c) explain the reasons and arguments in support of the relief sought (including a discussion 
of section 11.05 of this revenue procedure and the three items listed in section 11.06 of this 
revenue procedure and any other factors as they relate to the taxpayer's particular situation); 
and 

Cd) include any documents bearing on the request. 

(2) Taxpayer may request a conference on application of § 780S(b). 

When technical advice is requested regarding the application of § 7805(b), the taxpayer has 
the right to a conference with the Associate office to the same extent as does any taxpayer 
who is the subject of a technical advice request. See section 14.04 of Rev. Proc. 2008-2, this 
Bulletin. 

.01 If a Director receives a request for a determination letter, but it may not issue one under 
the provisions of this revenue procedure, the Director will forward the request to the appropri
ate Associate office for reply. The field office will notify the taxpayer that the matter has been 

referred. 
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Directors will also refer to the appropriate Associate office any request for a determination 
letter that in their judgment should have the attention of the Associate otlice. 

.02 If the request involves an issue on which the Service will not issue a letter ruling or 
determination letter, the request will not be forwarded to an Associate office. The Director 
will notify the taxpayer that the Service will not issue a letter ruling or a determination letter 
on the issue. See section 6 of this revenue procedure for a description of no-rule areas. 

.03 If an Associate office receives a request for a letter ruling that it may not act upon under 
section 6 of this revenue procedure, the Associate office may, in the office's discretion, for
ward the request to the field otlice that has examination jurisdiction over the taxpayer's return. 
The taxpayer will be notified of this action. If the request is on an issue or in an area of the 
type discussed in section 6 of this revenue procedure and the Service decides not to issue a 
letter ruling or a determination letter, the Associate office will notify the taxpayer and will then 
forward the request [0 the appropriate field office for association with the related return . 

. 04 If a request for a letter ruling is mistakenly sent to a Director, the Director will return it 
to the taxpayer so that the taxpayer can send it to an Associate office. 

,01 Section 7528 was added to the Internal Revenue Code by section 202 of the Temporary 
Assistance for Needy Families Block Grant Program, Pub. L. No. 108-89, and was made 
permanent by section 8244 of the U.S. Troop Readiness, Veterans' Care, Katrina Recovery, 
and Iraq Accountability Appropriations Act. 2007, Pub. L. No. 110-28. 

Section 7528 provides that the Secretary of the Treasury or delegate (the "Secretary") shall 
establish a program requiring the payment of user fees for requests to the Service for letter 
rulings, opinion letters, determination letters, and similar requests. The fees apply to requests 
made through September 30, 2014. The fees charged under the program are to: (I) vary ac
cording to categories or subcategories established by the Secretary; (2) be determined after 
taking into account the average time for, and difficulty of, complying with requests in each 
category and subcategory; and (3) be payable in advance. The Secretary is to provide for ex
emptions and reduced fees under the program as the Secretary determines to be appropriate, 
but the average fee applicable to each category must not be less than the amount specified in 
§ 7528 . 

. 02 In general, user fees apply to all requests for-

(l) letter rulings (including advance consent Forms 3115), determination letters, and ad
vance pricing agreements; 

(2) closing agreements described in paragraph (A)(3 )(d) of Appendix A of this revenue 
procedure and pre-filing agreements described in Rev. Proc. 2005-12,2005-1 CB. 311 (or 
its successor); 

(3) renewal of advance pricing agreements; and 

(4) reconsideration of letter rulings or determination letters. 

Requests to which a user fee applies must be accompanied by the appropriate fee as deter
mined from the fee schedule provided in Appendix A of this revenue procedure. The fee may 
he refunded as provided in section 15.10 of this revenue procedure. 

Sec. 15.02 
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.03 User fees do not apply to-

(1) elections made pursuant to § 301.9100--2. pertaining to automatic extensions of time 
(see section 5.03 of this revenue procedure); 

(2) late initial classification elections made pursuant to Rev. Proc. 2002-59 (see section 
5.03(5) of this revenue procedure); 

(3) late S corporation and related elections made pursuant to Rev. Proc. 2004--49, Rev. 
Proc. 2004-48, Rev. Proc. 2003-43, or Rev. Proc. 97-48 (see section 5.02 of this revenue 
procedure); or 

(4) requests for a change in accounting period or accounting method permitted to be made 
by a published automatic change revenue procedure (see section 9.0 I (I) of this revenue pro
cedure); or 

(5) information letters. 

.04 The user fee requirements do not apply to-

(I) departments. agencies, or instrumentalities of the United States if they certify that they 
are seeking a letter ruling or determination letter on behalf of a program or activity funded by 
Federal appropriations. The fact that a user fee is not charged does not have any bearing on 
whether an applicant is treated as an agency or instrumentality of the United States for purposes 
of any provision of the Code; or 

(2) requests as to whether a worker is an employee for Federal employment taxes and income 
tax withholding purposes (Subtitle C of the Code) submitted on Form SS-8, Determination of 
Worker Status for Purposes of Federal Employment Taxes and Income Tax Withholding, or its 
equivalent. 

.05 The schedule of user fees is provided in Appendix A of this revenue procedure. For the 
user fee requirements applicable to-

(I) requests for advance pricing agreements or renewals of advance pricing agreements, see 
section 4.12 of Rev. Proc. 2006-9,2006-1 C.B. 278; or 5.14 of Rev. Proc. 96-53, 1996-2 
C.B. at 379; or 

(2) requests for letter rulings, determination letters, etc., under the jurisdiction of the Com
missioner, Tax Exempt and Government Entities Division, see Rev. Proc. 2008-8, this Bul
letin. 

.06 

(1) Requests involving several offices. If a request dealing with only one transaction in
volves more than one office within the Service (for example, one issue is under the jurisdiction 
of the Associate Chief Counsel (Passthroughs and Special Industries) and another issue is un
der the jurisdiction of the Commissioner, Tax Exempt and Government Entities Division), only 
one fee applies, namely the highest fee that otherwise would apply to each of the offices in
volved. See Rev. Proc. 2008-8, this Bulletin, for the user fees applicable to issues under the 
jurisdiction of the Commissioner, Tax Exempt and Government Entities Division. 

(2) Requests involving several fee categories. If a request dealing with only one transac
tion involves more than one fee category, only one fee applies, the highest fee that otherwise 
would apply to each of the categories involved. 

(3) Requests involving several issues. If a request dealing with only one transaction in
volves several issues, a request for a change in accounting method dealing with only one item 
or submethod of accounting involves several issues, or a request for a change in accounting 
period dealing with only one item involves several issues, the request is treated as one request. 
Therefore, only one fee applies, the fee that applies to the particular category or subcategory 



Applicable user fee for requests 
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involved. The addition of a new issue relating to the same transaction, item, or submethod will 
not result in an additional fee unless the issue places the transaction, item, or submethod in a 
higher fee category. 

(4) Requests involving several unrelated transactions. if a request involves several unre
lated transactions, a request for a change in accounting method involves several unrelated items 
or submethods of accounting, or a request for a change in accounting period involves several 
unrelated items, each transaction or item is treated as a separate request. As a reSUlt, a separate 
fee will apply for each unrelated transaction, item, or submethod. An additional fee will apply 
if the request is changed by the addition of an unrelated transaction, item, or submethod not 
contained in the initial request. An example of a request involving unrelated transactions is a 
request involving relief under § 301.9100-3 and the underlying issue. 

(5) Requests involving several entities. Each entity in vol ved in a transaction (for example, 
a reorganization) that desires a separate letter ruling in its own name must pay a separate fee 
regardless of whether the transaction or transactions may be viewed as related. But see section 
15.07 of this revenue procedure. 

.07 

(1) In general. The user fees provided in paragraph (A)(5) of Appendix A of this revenue 
procedure apply to the situations described in sections 15.07(2) and 15.07(4) of this revenue 
procedure. To assist in the processing of these user fee requests, all letter ruling requests sub
mitted under this section 15.07 shouJd-

(a) Except for advance consent Forms 3115, include the following typed or printed language 
at the top of the letter ruling request: "REQUEST FOR USER FEE UNDER SECTION 15.07 
OF REV. PROC. 2008-1"; 

(b) List on the first page of the submission all taxpayers and entities, and separate and distinct 
trades or businesses, including qualified subchapter S subsidiaries (QSUBs) or single member 
limited liability companies (single member LLCs), requesting a letter ruling (including the tax
payer identification number, and the amount of user fee submitted, for each taxpayer, entity, or 
separate and distinct trade or business); and 

(c) Submit one check to cover all user fees. 

If the Service determines that the letter ruling requests do not qualify for the user fee pro
vided in paragraph (A)(5) of Appendix A of this revenue procedure, the Service will request 
the proper fee. See section 15.09 of this revenue procedure. 

(2) Substantially identical letter ru1ings. The user fee provided in paragraph (A)(5)(a) of 
Appendix A of this revenue procedure applies to a taxpayer that requests substantially iden
tical letter rulings (including accOLtnting period, accounting method, and earnings and profits 
requests other than those submitted on Forms 1128, 2553, 3115, and 5452) for either multiple 
entities with a common member or sponsor, or multiple members of a common entity. To qual
ify for this user fee, all information and underlying documents must be substantially identical 
and all letter ruling requests must be submitted at the same time. In addition, the letter ruling 
request!,; must-

(a) State that the letter ruling requests and all information and underlying documents are 
substantially identical; and 

(b) Specifically identify the extent to which the letter ruling requests, information, and un
derlying documents are not identical. 

(3) Substantially identical plans under section 25(c)(2)(B). The user fee provided in para
graph (A)(5)(b) of Appendix A of this revenue procedure shall apply to a taxpayer that submits 
substantially identical plans for administering the 95-percent requirement of § 143(d)(1) fol
lowing the submission and approval of an initial plan for administering the requirement. The 
request for subsequent approvals of substantially identical plans must (I) state that a prior plan 
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was submitted and a.pproved and include a copy of the prior plan and approval; (2) state ~hat 
the subsequent plan IS substantially identical to the approved plan; and (3) describe any dIffer
ences between the approved plan and the subsequent plan. 

(4) Identical accounting method changes and related § 301.9100 letter rulings. The 
following situations are eligible for the user fees provided in paragraphs (A)(S)(b) and (d) of 
Appendix A of this revenue procedure: 

(i) A taxpayer requests an identical accounting method change on a single Form 3115, or an 
extension of time to file Form 3115 under § 301.9100-3 for the identical accounting method 
change, for two or more separate and distinct trades or businesses (for purposes of § 1.446-1 (d)) 
of that taxpayer, including QSUBs and single member LLCs; 

(ii) A common parent requests the identical accounting method change on a single Form 
311S, or an extension of time to file Form 311S under § 301.9100-3 for the identical accounting 
method change, on behalf of two or more members of the consolidated group; 

(iii) A common parent requests the identical accounting method change on a single Form 
3115, or an extension of time to file Form 3115 under § 301.9100-3 for the identical accounting 
method change, on behalf of two or more controlled foreign corporations (CFCs) that do not 
engage in a trade or business within the United States where all controlling U.S. shareholders 
of the CFCs are members of the consolidated group; or 

(iv) A taxpayer requests an identical accounting method change on a single Form 3115, or 
an extension of time to file Form 3115 under § 30 1.9100-3 for the identical accounting method 
change, on behalf of two or more CFCs that do not engage in a trade or business within the 
United States for which the taxpayer is the sale controlling U.S. shareholder of the CFCs. 

To qualify as an identical accounting method change, the multiple separate and distinct 
trades or businesses of a taxpayer, including QSUBs and single member LLCs, the multiple 
members of a consolidated group, or the multiple eligible CFCs must request to change from 
an identical present method of accounting to an identical proposed method of accounting. All 
aspects of the requested accounting method change must be identical, including the present and 
proposed methods, the underlying facts and the authority for the request, except for the § 481 (a) 
adjustments for the year of change. If the Associate office determines that the requested ac
counting method changes are not identical, additional user fees will be required before any 
letter ruling is issued. 

The taxpayer or common parent must, for each separate and distinct trade or business (in
cluding a QSUB or single-member LLC, member of a consolidated group, or eligible CFC for 
which the accounting method change is being requested), attach to the Form 3115 a schedule 
providing the name, employer identification number (where applicable), and § 481(a) adjust
ment for the year of change. If the request is on behalf of eligible CFCs, the taxpayer or 
common parent must attach a statement that "[a]ll controlling U.S. shareholders (as defined 
in § 1.964-l(c)(5)) of all the CFCs to which the request relates are members of the common 
parent's consolidated group" or that "[t]he taxpayer filing the request is the sale controlling 
U.S. shareholder (as defined in § 1.964-1 (c)(S» of the CFCs to which the request relates," as 
applicable. 

In the case of a § 301.9100 request for an extension of time to file a Form 3115 requesting an 
identical accounting method change for multiple separate and distinct trades or businesses of 
a taxpayer (including QSUBs or single-member LLCs, multiple members of the consolidated 
group, or multiple eligible CFCs), the taxpayer or common parent must submit the information 
required in the preceding paragraph in addition to the information required by section 5.03 of 

this revenue procedure . 

. 08 Each request to the Service for a letter ruling, determination letter, information letter, 
advance pricing agreement, closing agreement described in p~agraph (A)(3)(d) of Appendix 
A of this revenue procedure, or reconsideration of a letter ruling or determination letter must 
be accompanied by a check or money order in U.S. dollars, payable to the Internal Revenue 



Effect of nonpayment or payment 
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Service, in the appropriate amount. (The user fee check or money order should not be attached 
to the Form 2553, Election by a Small Business Corporation. when it is filed at the Service 
Center. If. on the Form 2553, an electing S corporation requests a mling to usc a fiscal year 
under section 6.03 of Rev. Proc. 2002-39,2002-1 C.B. 1046, the Service Center will forward 
the request to the Associate office. When the Associate office receives the Form 2553 from 
the Service Center, it will notify the taxpayer that the fec is due.) Taxpayers should not send 
cash . 

. 09 If a request is not accompanied by a properly completed check or money order or is 
accompanied by a check or money order for less than the correct amount, the respective office 
within the Service that is responsible for issuing the letter ruling, determination letter, informa
tion letter. advance pricing agreement, closing agreement, or reconsideration of a letter ruling 
or determination letter generally will exercise discretion in deciding whether to return imme
diately the request. If a request is not immediately returned, the taxpayer will be contacted and 
given a reasonable amount of time to submit the proper fee. If the proper fee is not received 
within a reasonable amount of time, the entire request will then be returned. The Service will 
usually defer substantive consideration of a request until proper payment has been received. 
The return of a request to the taxpayer may adversely affect substantive rights if the request is 
not perfected and resubmitted to the Service within 30 calendar days of the date of the cover 
letter returning the request. 

If a request is accompanied by a check or money order for more than the correct amount. the 
request will be accepted and the amount of the excess payment will be returned to the taxpayer. 

.10 In genera!, the user fee will not be refunded unless the Service declines to rule on all 
issues for which a ruling is requested. 

(1) The following situations are examples of situations in which the user fee will not be 
refunded: 

(a) The request for a letter ruling, determination letter, etc., is withdrawn at any time sub
sequent to its receipt by the Service, unless the only reason for withdrawal is that the Service 
has advised the taxpayer that a higher user fee than was sent with the request is applicable and 
the taxpayer is unwilling to pay the higher fee. 

(b) The request is procedurally deficient, although accompanied by the proper fee or an 
overpayment, and is not timely perfected. When there is a failure to timely perfect the request, 
the case will be considered closed and the failure to perfect will be treated as a withdrawal for 
purposes of this revenue procedure. See section 8.05(3) of this revenue procedure. 

(c) The Associate office notifies the taxpayer that the Associate office will not issue the letter 
ruling and has closed the case as a result of the taxpayer's failure to submit timely the additional 
infonnation requested by the Associate office. The failure to submit the additional information 
will be treated as a withdrawal for purposes of this revenue procedure. See section 8.05(3) of 
this revenue procedure (section 9.08(7) for a request for a change in accounting method). 

(d) A letter ruling, determination letter, etc., is revoked in whole or in part at the initiative 
of the Service. The fee paid at the lime the original letter ruling, determination letter, etc., was 
requested will not be refunded. 

(e) The request contains several issues, and the Service rules on some. but not all, of the 
issues. The highest fee applicable to the issues on which the Service rules will not be refunded. 

(f) The taxpayer asserts that a letter ruling the taxpayer received covering a single issue is 
erroneous or not responsive (other than an issue on which the Associate office has declined to 
rule) and requests reconsideration. The Associate office, upon reconsideration, does not agree 
that the letter ruling is erroneous or is not responsive. The fee accompanying the request for 
reconsideration will not be refunded. 
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Request for reconsideration of 
user fee 

Sec. 15.10 
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(g) The situation is the same as described in paragraph (f) of this section 15.1 O( I ) except that 
the letter ruling covered several unrelated transactions. The Associate office. upon reconsider
ation: does not ag~ee with the taxpayer that the letter ruling is erroneous or is nol responsive for 
all of the transactIOns. but does agree that it is erroneous as to one transaction. The fee accom
panying the request for reconsideration will not be refunded except to the extent applicable to 
the transaction for which the Associate office agrees the letter ruling was in error. 

(h) The request is for a supplemental letter ruling. determination letter, etc., concerning a 
change in facts (whether significant or not) relating to the transaction on which the Service 
ruled. 

(i) The request is for reconsideration of an adverse or partially adverse letter ruling or a final 
adverse determination letter, and the taxpayer submits arguments and authorities not submitted 
before the original letter ruling or determination letter was issued. 

(2) The following situations are examples of situations in which the user fee will be 
refunded: 

(a) In a situation to which section 15.1 O( 1 lei) of this revenue procedure does not apply, the 
taxpayer asserts that a letter ruling the taxpayer received covering a single issue is erroneous 
or is not responsi ve (other than an issue on which the Associate office declined to rule) and re
quests reconsideration. Upon reconsideration, the Associate office agrees that the letter ruling 
is erroneous or is not responsive. The fee accompanying the taxpayer's request for reconsid
eration will be refunded. 

(b) In a situation to which section 15.1 O( 1 )(i) of this revenue procedure does not apply, the 
taxpayer requests a supplemental letter ruling, determination letter, etc., to correct a mistake 
that the Service agrees it made in the originalleUer ruling, determination letter, etc., such as a 
mistake in the statement of facts or in the citation of a Code section. Once the Service agrees 
that it made a mistake, the fee accompanying the request for the supplemental letter ruling, 
determination letter, etc., will be refunded. 

(c) The taxpayer requests and is granted relief under § 7805(b) in connection with the re
vocation in whole or in part, of a previously issued letter ruling, determination letter, etc. The 
fee accompanying the request for relief will be refunded. 

(d) In a situation to which section 15.10(1 lee) of this revenue procedure applies, the tax
payer requests reconsideration of the Service's decision not to rule on an issue. Once the Ser
vice agrees to rule on the issue, the fee accompanying the request for reconsideration will be 
refunded. 

(e) The letter ruling is not issued and taking into account all the facts and circumstances, in
cluding the Service's resources devoted to the request, the responsible Associate Chief Counsel 
in his or her sole discretion decides a refund is appropriate. 

(f) Refunds based on grounds (a) - (d) are approved at the branch level by a reviewer or 
branch chief. Refunds based on ground (e) must be approved by the Associate Chief Counsel. 

.11 A taxpayer that believes the user fee charged by the Service for its request for a letter 
ruling, determination letter, advance pricing agreement, or closing agreement is either inappli
cable or incorrect and wishes to receive a refund of all or part of the amount paid (see section 
15.10 of this revenue procedure) may request reconsideration and, if desired, the opportunity 
for an oral discussion by sending a letter to the Service at the appropriate address given in 
section 7.03 in this revenue procedure. Both the incoming envelope and the letter requesting 
such reconsideration should be prominently marked "USER FEE RECONSIDERATION RE
QUEST." No user fee is required for these requests. The request should be marked for the 
attention of: 



If the matter involves primarily: 

Associate Chief Counsel (Corporate) 
letter ruling requests 

Associate Chief Counsel (Financial 
Institutions and Products) letter ruling 
requests 

Associate Chief Counsel (Income Tax 
and Accounting) letter ruling requests 

Associate Chief Counsel (International) 
letter ruling and advance pricing 
agreement requests 

Associate Chief Counsel (Passthroughs 
and Special Industries) letter ruling 
requests 

Associate Chief Counsel (Procedure and 
Administration) letter ruling requests 

Division Counsell Associate Chief 
Counsel (Tax Exempt and Government 
Entities) letter ruling requests 

Determination letter requests submitted 
pursuant to this revenue procedure 
by taxpayers under the jurisdiction of 
LMSB 

Determination letter requests submitted 
pursuant to this revenue procedure 
by taxpayers under the jurisdiction of 
SB/SE, W&I 

Determination letter requests submitted 
pursuant to this revenue procedure 
by taxpayers under the jurisdiction of 
TE/GE 

Mark for the attention of 

Associate Chief Counsel (Corporate) 

Associate Chief Counsel (Financial Institutions and Products) 

Associate Chief Counsel (Income Tax and Accounting) 

Associate Chief Counsel (International) 

Associate Chief Counsel (Passthroughs and Special Industries) 

Associate Chief Counsel (Procedure and Administration) 

Assistant Chief Counsel ( ) 
(Complete by using the applicable designation 
"Employee Benefits" or "Employment TaxlExempt 
Organizations/Government Entities") 

Manager. Office of Pre-Filing and Technical Services 

The appropriate SB/SE official listed in Appendix 0 

Director. Employee Plans Examinations 
Director. Exempt Organizations Examinations 
Director. Federal. State & Local Governments 
Director, Tax Exempt Bonds 
Director. Indian Tribal Governments 

(Add name of field office handling the request) 
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SECTION 16. WHAT 
SIGNIFICANT CHANGES 
HAVE BEEN MADE TO REV. 
PROC.2007-1? 

SECTION 17. WHAT IS THE 
EFFECT OF THIS REVENUE 
PROCEDURE ON OTHER 
DOCUMENTS? 

SECTION 18. WHAT IS THE 
EFFECTIVE DATE OF THIS 
REVENUE PROCEDURE? 

SECTION 19. PAPERWORK 
REDUCTION ACT 

DRAFTING INFORMATION 
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Section 15 has been amended to except infomlation letters from the requirement to pay user 
fees. 

Appendix A has been revised to incorporate new user fees which will be effective for reo 
quests received after February I. 2008. 

Rev. Proc. 2007-1. 2007-1 C.B. I is superseded. 

This revenue procedure is effective January 7, 2008, except that the new user fees contained 
in Appendix A are effective for ruling requests received after February I, 2008. 

The collections of information contained in this revenue procedure have been reviewed and 
approved by the Office of Management and Budget in accordance with the Paperwork Reduc
tion Act (44 U.S.c. § 3507) under control number 1545-1522. 

An agency may not conduct or sponsor, and a person is not required to respond to, a collec
tion of information unless the collection of information displays a valid control number. 

The collections of information in this revenue procedure are in sections 5.06, 7.01, 7.02, 
7.03,7.04,7.05,7.07,8.02.8.05,8.07,10.01,10.06, 10.07, 11.11, 13.02, 15.02, 15.07, 15.08, 
15.09, 15.11, paragraph (B)(1) of Appendix A, Appendix C, and Appendix E (subject mat
ter-rate orders; regulatory agency; normalization). This information is required to evaluate 
and process the request for a letter ruling or determination letter. In addition, this information 
will be used to help the Service delete certain information from the text of the letter ruling or 
determination letter before it is made available for public inspection as required by § 6110. 
The collections of information are required to obtain a letter ruling or determination letter. The 
likely respondents are business or other for-profit institutions. 

The estimated total annual reporting and/or recordkeeping burden is 305,140 hours. 

The estimated annual burden per respondentlrecordkeeper varies from 1 to 200 hours, de
pending on individual circumstances, with an estimated average burden of 80.3 hours. The 
estimated number of respondents and/or record keepers is 3,800. 

The estimated annual frequency of responses is on occasion. 

Books or records relating to a collection of information must be retained as long as their 
contents may become material in the administration of any internal revenue law. Generally, 
tax returns and tax return information are confidential, as required by § 6103. 

The principal author of this revenue procedure is Ronald J. Goldstein of the Office of As
sociate Chief Counsel (Procedure and Administration). For further information regarding this 
revenue procedure for matters under the jurisdiction of-

(I) the Associate Chief Counsel (Corporate), contact Richard Todd at (202) 622-7700 (not 
a toll-free call), 

(2) the Associate Chief Counsel (Financial Institutions and Products), contact Arturo 
Estrada at (202) 622-3900 (not a toll-free call), 

(3) the Associate Chief Counsel (Income Tax and Accounting), contact Brenda Wilson at 
(202) 622-4800 (not a toll-free call), 

(4) the Associate Chief Counsel (Passthroughs and Special Industries), contact Susan Levy 
at (202) 622-3040 (not a toll-free call), 

(5) the Associate Chief Counsel (Procedure and Administration), contact George Bowden 
or Henry Schneiderman at (202) 622-3400 (not a toll-free call), 



(6) the Division Counsel/Associate Chief Counsel (Tax Exempt and Government Entities), 
contact Marie Cashman at (202) 622-6000 (not a toll-free call), or 

(7) the Associate Chief Counsel (International), contact Willard Yates at (202) 622-3164 
(not a toll-free call). 

For further information regarding user fees, contact the Docket, Records, and User Fee 
Branch at (202) 622-7280 (not a toll-free call). 
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APPENDIX A 

SCHEDULE OF USER FEES 

NOTE: Checks or money orders must be in U.S. dollars. 

(A) FEE SCHEDULE 

CATEGORY 

(1) User fee for a request for a determination letter from a Director. 
The user fee for each determination letter request governed by Rev. Proc. 
2008-1, this revenue procedure. 

(2) User fee for a request for an advance pricing agreement or a 
renewal of an advance pricing agreement. 

(3) User fee for a request for a letter ruling or closing agreement. 
Except for the user fees for advance pricing agreements and renewals, 
the reduced fees provided in paragraph (A)(4) of this appendix, the user 
fees provided in paragraph (A)(5) of this appendix, and the exemptions 
provided in section [5.04 of Rev. Proc. 2008-1, this revenue procedure, the 
user fee for each request for a letter ruling or closing agreement under the 
jurisdiction of the Associate Chief Counsel (Corporate), the Associate Chief 
Counsel (Financial Institutions and Products), the Associate Chief Counsel 
(Income Tax and Accounting), the Associate Chief Counsel (International), 
the Associate Chief Counsel (Passthroughs and Special Industries), the 
Associate Chief Counsel (Procedure and Administration), or the Division 
Counsel! Associate Chief Counsel (Tax Exempt and Government Entities) is 
as follows: 

(a) Accounting periods 

(i) Form 1128 (except as provided in paragraph (A)(4)(a) 
or (b) of this appendix.) 

(ii) Requests made on Part II of Form 2553 to use a fiscal 
year based on a business purpose (except as provided in 
paragraph (A)(4)(a) or (b) of this appendix) 

(iii) Letter ruling requests for extensions of time to file 
Form 1128, Form 8716, or Part II of Form 2553 
under § 30 I. 9100-3 (except as provided in paragraph 
(A)(4)(a) or (b) of this appendix) 

(b) Changes in Accounting Methods 

(i) Form 3115 (except as provided in paragraph (A)(4)(a) 
or (b), or (5)(b) of this appendix) 

(ii) Letter ruling requests for extensions of time to file 
Form 3115 under § 301.9100-3 (except as provided in 
paragraph (A)(4)(a) or (b), or (5)(c) of this appendix) 

USER FEE FOR 
REQUESTS RECEIVED 

ON OR BEFORE 
FEBRUARY J, 2008 

$275 

See section 4. 12 of Rev. 
Proc. 2006-9, 2006-1 
C.B.278 

$1,500 

$1,500 

$1,500 

$2,500 

$2,500 

USER FEE FOR 
REQUESTS RECEIVED 

AFTER 
FEBRUARY 1,2008 

$275 

$3,200 

$3,200 

$2,800 

$3,800 

$4,000 
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CATEGORY 

NOTE: No user fee is required if the change in accounting 
period or accounting method is permitted to be made pursuant 
to a published automatic change request procedure. See 
section 9.22 and Appendix E of Rev. Proc. 2008-1, this 
revenue procedure, for the list of automatic change request 
procedures published and/or in effect as of December 31, 
2007. 

(c) All other letter ruling requests (which includes accounting 
period and accounting method requests other than those 
properly submitted on Form 1128, Part II of Form 2553, or 
Form 3115) (except as provided in paragraph (A)(4 )(a) or (b), 
or (5)(a) of this appendix) 

(d) Requests for closing agreements on a proposed transaction or 
on a completed transaction before a return for the transaction 
has been filed in which a letter ruling on that transaction is not 
requested or issued (except as provided in paragraph (A)(4)(a) 
or (b) of this appendix) 

NOTE: A taxpayer that receives relief under § 301.9100-3 (for 
example, an extension of time to file Form 3115) will be charged 
a separate user fee for the letter ruling request on the underlying 
issue (for example, the accounting period or accounting method 
application). 

(4) Reduced user fee for a request for a letter ruling, method or period 
change or closing agreement. A reduced user fee is provided in the 
following situations if the person provides the certification described in 
paragraph (B)(I) of this appendix: 

(a) Request involves a personal or business tax issue from a 
person with gross income (as determined under paragraphs 
(B)(2), (3) and (4) of this appendix) of less than $250,000 

(b) Request involves a personal or business-related tax issue 
(for example, including home-office expenses, residential 
rental property issues) from a person with gross income 
(as determined under paragraphs (B)(2), (3) and (4) of this 
appendix) of less than $1 million and more than $250,000. 

(5) User fee for substantially identical letter ruling requests, identical 
accounting method changes, or plans from issuing authorities under 
section 25(c)(2)(B). If the requirements of section 15.07 of Rev. Proc. 
2008-1, this revenue procedure, are satisfied, the user fee for the following 
situations is as follows: 

(a) Substantially identical letter rulings requested 

Situations in which a taxpayer requests substantially identical 
letter rulings for multiple entities with a common member or 
sponsor, or for multiple members of a common entity, or for 
two or more identical trusts or for multiple beneficiaries of a 
trust or a trust divided into identical subtrusts or for husband 
and wife making split gifts, for each additional letter ruling 
request after the $10,000 fee or reduced fee, as applicable, has 
been paid for the first letter ruling request 
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USER FEE FOR 
REQUESTS RECEIVED 

ON OR BEFORE 
FEBRUARY 1, 2008 

$10,000 

$10,000 

$625 

$2,500 

$700 

USER FEE FOR 
REQUESTS RECEIVED 

AFTER 
FEBRUARY 1.2008 

$11,500 

$11,500 

$625 

$2,100 

$1,200 



CATEGORY 

NOTE: Each entity or member that is entitled to the user fee 
under paragraph (A)(5)(a) of this appendix, that receives relief 
under § 301.9100-3 (for example, an extension of time to file 
an election) will be charged a separate user fee for the letter 
ruling request on the underlying issue. 

(b) Identical accounting method change requested on a single 
Form 3115 

(c) 

(d) 

Situations in which a common parent requests the identical 
accounting method change on a single Form 3115 on behalf 
of two or more members of a consolidated group or two 
or more eligible CFCs (see section 15.07(4», or III which 
a taxpayer requests the identical accounting method change 
on a single Form 3115 for two or more eligible CFCs (see 
section 15.07 (4» or two or more separate and distinct trades 
or businesses, including qualified subchapter S subsidiaries 
(QSUBs) and single-member limited liability companies 
(single-member LLCs) (see § 1.446-1 (d) for what constitutes 
a separate and distinct trade or business), for each additional 
member of the group, eligible CFC, or separate and distinct 
trade or business of the taxpayer seeking the identical 
accounting method change on the same Form 3115 after the 
$2,500 fee or $625 reduced fee, as applicable, has been paid 
for the first member of the group, eligible CFC. or separate 
and distinct trade or business. 

Substantially identical plans under section 2S(c)(2)(8) 

Situations where an issuing authority under section 25 submits 
substantially identical plans for administering the 95-percent 
requirement of § 143(d)(1) fonowing the submission of an 
initial plan that was approved. 

Extension of time requested to file Form 3115 for an identical 
accounting method change 

Situations in which a common parent requests an extension 
oftime under § 301.9100-3 to file a single Form 3115 for 
the identical accounting method change on behalf of two 
or more members of a consolidated group or two or more 
eligible CFCs (see section 15.07(4», or in which a taxpayer 
requests an ex tension of time under § 301.9100-3 to file a 
single Form 3115 for the identical accounting method change 
for two or more eligible CFCs (see section 15.07(4)) or two 
or more separate and distinct trades or businesses, including 
QSUBs and single-member LLCs (see § 1.446-1(d) for what 
constitutes a separate and distinct trade or business), for each 
additional member of the group, eligible CFC or separate and 
distinct trade or business of the taxpayer seeking the identical 
accounting method change on the same Form 3115 after the 
$1,500 fee or $625 reduced fee as applicable, has been paid 
for the first member of the group, eligible CFC, or separate 
and distinct trade or business. 

USER FEE FOR 
REQUESTS RECEIVED 

ON OR BEFORE 
FEBRUARY J, 2008 

$150 

$700 

$75 

USER FEE FOR 
REQUESTS RECEIVED 

AFTER 
FEBRUARY 1,2008 

$90 

$1,200 

$90 
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CATEGORY 

NOTE: When an extension of time to file Form 3115 is 
granted under § 301.9100-3 for multiple members of a 

consolidated group. eligible CFCs. or separate and distinct 
trades or businesses of a taxpayer. including QSUBs and 

single-member LLCs. a separate user fee will be charged for 

the accounting method change application, Form 3115. 

(6) User fee for information letter requests. 

(7) User fee for pre-filing agreements 

(B) PROCEDURAL MATTERS 

USER FEE FOR 
REQUESTS RECEIVED 

ON OR BEFORE 
FEBRUARY 1.2008 

$2,000 

$50,000 

USER FEE FOR 
REQUESTS RECEIVED 

AFTER 
FEBRUARY 1. 2008 

$0 

$50,000 

(1) Required certification. A person seeking a reduced user fee under paragraph (A)( 4) of this appendix must provide the 
following certification in order to obtain the reduced user fee: 

(a) If a person is seeking a reduced user fee under paragraph (A)(4)(a) of this appendix, the person must certify in the request 
that his. her. or its gross income, as defined under paragraphs (B )(2) and (4) of this appendix, is less than $250,000 for the last full 
(12 months) taxable year ending before the date the request is filed. 

(b) If a person is seeking a reduced user fee under paragraph (A)(4)(b) of this appendix, the person must certify in the request 
that his, her, or its gross income, as defined under paragraphs (B)(3) and (4) of this appendix, is less than $1 million and more than 
$250.000 for the last full (12 months) taxable year ending before the date the request is filed. 

The certification must be attached as part of the ruling request 

(2) Gross income for a request involving a personal tax issue. For purposes of the reduced user fees provided in paragraphs 
(A)(4)(a) and (b) of this appendix of-

(a) U.S. citizens and resident alien individuals, domestic trusts, and domestic estates, "gross income" is equal to "total 
income" as reported on their last federal income tax return (as amended) filed for a full (12 months) taxable year ending before the 
date the request is filed, plus any interest income not subject to tax under § 103 (interest on state and local bonds) for that period. 
"Total income" is a line item on Federal tax returns. For example, if the 2006 Form I 040, U.S. Individual Income Tax Return, is the 
most recent 12-month taxable year return filed by a U.S. citizen, "total income" on the Form 1040 is the amount entered on line 22. 

In the case of a request for a letter ruling or closing agreement from a domestic estate or trust that, at the time the request is filed, 
has not filed a Federal income tax return for a full taxable year, the reduced user fee in paragraph (A)( 4 lea) of this appendix will 
apply if the decedent's or (in the case of an individual grantor) the grantor's total income as reported on the last Federal income tax 
return filed for a full taxable year ending before the date of death or the date of the transfer, taking into account any additions required 
to be made to total income described in this paragraph (B)(2)(a), is less than $250,000. In this case, the executor or administrator 
of the decedent's estate or the grantor must provide the certification required under paragraph (B)O) of this appendix. 

(b) Nonresident alien individuals, foreign trusts, and foreign estates, "gross income" is equal to "total effectively connected 
income" as reported on their last Federal income tax return (as amended) filed for a full (12 months) taxable year ending before 
the date the request is filed, plus any income for the period from United States or foreign sources that is not taxable by the United 
States, whether by reason of § 103, an income tax treaty, § 871 (h) (regarding portfolio interest), or otherwise, plus the total amount 
of any fixed or determinable annual or periodical income from United States sources, the United States tax liability for which is 
satisfied by withholding at the source. "Total effectively connected income" is a line item on Federal tax returns. For example, 
if the 2006 Form 1040NR, U.S. Nonresident Alien Income Tax Return, is the most recent 12-month taxable year return filed by a 
nonresident alien individual. "total effectively connected income" on the Form 1040NR is the amount entered on line 23. 
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In the case of a request for a letter ruling or closing agreement from a foreign estate or trust that, at the time the request is filed, 
has not filed a Federal income tax return for a full taxable year, the reduced user fee in paragraph (A)( 4)( a) of this appendix will 
apply if the decedent's or (in the case of an individual grantor) the grantor's total income or total effectively connected income, as 
relevant, as reported on the last Federal income tax return filed for a full taxable year ending before the date of death or the date of 
the transfer, taking into account any additions required to be made to total income or total effectively connected income described 
respectively in paragraph (B)(2)(a) of this appendix or in this paragraph (B )(2)(b), is less than $250,000. In this case, the executor or 
administrator of the decedent's estate or the grantor must provide the certification required under paragraph (B)( I) of this appendix. 

(3) Gross income for a request involving a business-related tax issue. For purposes of the reduced user fees provided in 
paragraphs (A)(4)(a) and (b) of this appendix of-

(a) U.S. citizens and resident alien individuals, domestic trusts, and domestic estates, "gross income" is equal to gross 
income as defined under paragraph (8)(2)(a) of this appendix, plus "cost of goods sold" as reported on the same Federal income 
tax return. 

(b) Nonresident alien individuals, foreign trusts, and foreign estates, "gross income" is equal to gross income as defined 
under paragraph (B )(2)(b) of this appendix, plus "cost of goods sold" as reported on the same Federal income tax return. 

(c) Domestic partnerships and corporations, "gross income" is equal to "total income" as reported on their last Federal income 
tax return (as amended) filed for a full (12 months) taxable year ending before the date the request is filed, plus "cost of goods sold" 
as reported on the same Federal income tax return, plus any interest income not subject to tax under § 103 (interest on state and 
local bonds) for that period. If a domestic partnership or corporation is not subject to tax, "total income" and "cost of goods sold" 
are the amounts that the domestic partnership or corporation would have reported on the Federal income tax return if the domestic 
partnership or corporation were subject to tax. 

"Cost of goods sold" and "total income" are line items on Federal tax returns. For example. if the 2006 Form 1065, u.s. Return of 
Partnership Income, is the most recent J 2-month taxable year return filed by a domestic partnership, "cost of goods sold" and "total 
income" on the Form 1065 are the amounts entered on lines 2 and 8, respectively, and if the 2006 Form 1120, U.S. Corporation 
Income Tax Return, is the most recent 12-month taxable year return filed by a domestic corporation, "cost of goods sold" and "total 
income" on the Form 1120 are the amounts entered on lines 2 and II, respectively. 

If, at the time the request is filed, a domestic partnership or corporation subject to tax has not filed a Federal income tax return for 
a full taxable year, the reduced user fee in paragraph (A)(4)(b) of this appendix will apply if, in the aggregate, the partners' or the 
shareholders' gross income (as defined in paragraph (B)(3)(a), (b), (c), or (d) of this appendix. as applicable) is less than $1 million 
for the last full (12 months) taxable year ending before the date the request is filed. In this case, the partners or the shareholders 
must provide the certification required under paragraph (B)( I) of this appendix. 

(d) Organizations exempt from income tax under "Subchapter F-Exempt Organizations" ofthe Code, "gross income" is 
equal to the amount of gross receipts for the last full (12 months) taxable year ending before the date the request for a letter ruling 
or closing agreement is filed. 

(e) Gross income of state, local, and Indian tribal government entities, "gross income" is equal to the annual operating 
revenue of the government requesting the ruling for its last fiscal year ending before the date of the ruling request. The annual 
operating revenue is to be determined at the government level and not at the level of the government entity or agency making the 
request. 

(4) Special rules for determining gross income. For purposes of paragraphs (B)(2) and (3) of this appendix, the following 
rules apply for determining gross income. 

(a) Gross income of individuals, trusts, and estates. 

(I) In the case of a request from a married individual, the gross incomes (as defined in paragraph (B )(2) or (3) of this appendix, 
as applicable) of the applicant and the applicant's spouse must be comhined. This rule does not apply to an individual who: (I) is 
legally separated from his Or her spouse and (2) the spouse does not file a joint income tax return with his or her spouse; and 

(2) If there are two or more applicants filing the request, the gross incomes (as defined in paragraph (B)(2) or (3) of this appendix, 
as applicable) of the applicants must he combined. 
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(b) Gross income of domestic partnerships and corporations . 

. (1) In the case of a requ~st fr?m a domestic corporation, the .gross income (as defined in paragraph (8)(3) of th~s append~x) of 
(1) an members of the applicant s controlled group (as defined In § 1563(a)), and (ii) any related taxpayer that is Involved In the 
transaction on which the letter ruling or closing agreement is requested, must be combined; and 

(2) In the case of a request from a domestic partnership, the gross income (as defined in paragraph (8)(3) of this appendix) of 
(i) the partnership, and (ii) any partner who owns, directly or indirectly, 50 percent or more of the capital interest or profits interest 
in the partnership, must be combined. 

(c) Gross income of exempt organizations. If there are two or more organizations exempt from income tax under Subchapter 
F filing the request, the gross receipts (as defined in paragraph (B )(3)(d) of this appendix) of the applicants must be combined. 

72 2008-1 C.B. 



APPENDIX B 

SAMPLE FORMAT FOR A LETTER RULING REQUEST 

INSTRUCTIONS 

To assist you in preparing a letter ruling request, the Service is providing this sample format. You are not required to use this 
sample format. If your request is not identical or similar to the sample format, the different format will not defer consideration of 
your request. 

(Insert the date of request) 

Internal Revenue Service 
insert either: Associate Chief Counsel (Insert one of the following: Corporate, Financial Institutions and Products, Income 
Tax and Accounting, International, Passthroughs and Special Industries, or Procedure and Administration) or Division 
CounseVAssociate Chief Counsel (Tax Exempt and Government Entities) 
Attn: CC:PA:LPD:DRU 
P.O. Box 7604 
Ben Franklin Station 
Washington, DC 20044 

Dear Sir or Madam: 

(Insert the name of the taxpayer) requests a ruling on the proper treatment of (insert the subject matter of the letter ruling 
request) under section (insert the number) of the Internal Revenue Code .. 

[If the taxpayer is requesting expedited handling, a statement to that effect must be attached to, or contained in, the letter 
ruling request. The statement must explain the need for expedited handling. See section 7.02(4) of Rev. Proc. 2008-1,2008-1 
I.R.B. 1. Hereafter, all references are to Rev. Proc. 2008-1 unless otherwise noted.] 

A. STATEMENT OF FACTS 

I. Taxpayer Information 

[Provide the statements required by sections 7.01(1)(a) and (b).] 

2. Description of Taxpayer's Business Operations 

[Provide the statement required by section 7.01(l)(c).] 

3. Facts Relating to Transaction 

[The ruling request must contain a complete statement of the facts relating to the transaction that is the subject of the letter ruling 
request. This statement must include a detailed description of the transaction, including material facts in any accompanying 
documents. and the business reasons for the transaction. See sections 7.01(1)(d), 7.01(1)(e), and 7.01(2).] 

B. RULING REQUESTED 

[The ruling request should contain a concise statement of the ruling requested by the taxpayer. The Service prefers that the 
language of the requested ruling be exactly the same as that the taxpayer wishes to receive.] 

C. STATEMENT OF LAW 

[The ruling reqLlest must contain a statement of the law in support of the taxpayer's views or conclusion and identify any 
pending legislation that may affect the proposed transaction. The taxpayer also is strongly encouraged to identify and discuss 
any authorities believed to be contrary to the position advanced in the ruling request. See sections 7.01(6), 7.01(8), 7.01(9), 
and 7.01(10).] 
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D. ANALYSIS 

[The ruling request must contain a discussion of the facts and an analysis of the law. The taxpayer also is strongly encouraged 
to identify and discuss any authorities believed to be contrary to the position advanced in the ruling request. See sections 
7.01(3),7.01(6),7.01(8),7.01(9), and 7.01(10).] 

E. CONCLUSION 

[The ruling request should contain a statement of the taxpayer's conclusion on the ruling requested.) 

F PROCEDURAL MATTERS 

I. Revenue Procedure 2008-1 Statements 

a. [Provide the statement required by section 7.01 (4) regarding whether any return of the taxpayer (or any return of 
a related taxpayer within the meaning of § 267 or of a member of an affiliated group of which the taxpayer is also a 
member within the meaning of § 1504) that would be affected by the requested letter ruling or determination letter is 
under examination, before Appeals, or before a Federal court.] 

b. [Provide the statement required by section 7.01(5)(a) regarding whether the Service previously ruled on the same or 
similar issue for the taxpayer, a related taxpayer, or a predecessor. Please further note that if a reduced user fee is being 
submitted, a certification of eligibility for the reduced fee must be included with the ruling request.) 

c. [Provide the statement required by section 7.01 (5)(b) regarding whether the taxpayer, a related taxpayer, a predecessor, 
or any representatives previously submitted a request (including an application for change in accounting method) 
involving the same or similar issue but withdrew the request before a letter ruling or determination letter was issued.] 

d. [Provide the statement required by section 7.01(5)(c) regarding whether the taxpayer, a related taxpayer, or a predecessor 
previously submitted a request (including an application for change in accounting method) involving the same or a 
similar issue that is currently pending with the Service.] 

e. (Provide the statement required by section 7.01(5)(d) regarding whether, at the same time as this request, the taxpayer or 
a related taxpayer is presently submitting another request (including an application for change in accounting method) 
involving the same or similar issue to the Service.] 

f. [If the letter ruling request involves the interpretation of a substantive provision of an income or estate tax treaty, 
provide the statement required by section 7.0 1(6) regarding whether the tax authority of the treaty jurisdiction has 
issued a ruling on the same or similar issue for the taxpayer, a related taxpayer, or a predecessor; whether the same 
or similar issue is being examined, or has been settled, by the tax authority of the treaty jurisdiction or is otherwise 
the subject of a closing agreement in that jurisdiction; and whether the same or similar issue is being considered 
by the competent authority of the treaty jurisdiction.] 

g. [Provide the statement required by section 7.01 (8) regarding whether the law in connection with the letter ruling request 
is uncertain and whether the issue is adequately addressed by relevant authorities.] 

h. [If the taxpayer determines that there are no contrary authorities, a statement to that effect would be helpful. See 
section 7.01(9).] 

1. [If the taxpayer wants to have a conference on the issues involved in the letter ruling request, the ruling request should 
contain a statement to that effect. See section 7.02(6).] 

J. [If the taxpayer is requesting a copy of any document related to the letter ruling request to be sent by facsimile (fax) 
transmission, the ruling request should contain a statement to that effect. See section 7.02(5).] 

k. [If the taxpayer is requesting separate letter rulings on multiple issues, the letter ruling request should contain a statement 
to that effect. See section 7.02(1 ).] 

I. [If the taxpayer is seeking to obtain the user fee provided in paragraph (A)(5)(a) of Appendix A for substantially 
identical letter rulings, the letter ruling request must contain the statements required by section 15.07.] 
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2. Administrative 

a. [The ruling request should state: "The deletion statement and checklist required by Rev. Proc. 2008-1 are enclosed." 
See sections 7.01(11) and 7.01(18).] 

b. [The ruling request should state: 'The required user fee of $ (Insert the amount of the fee) is enclosed." Please note that 
the check or money order must be in U.S. dollars and made payable to the Internal Revenue Service. See section IS 
and Appendix A.] 

c. [If the taxpayer's authorized representative is to sign the letter ruling request or is to appear before the Service in 
connection with the request, the ruling request should state: "A Power of Attorney is enclosed." See sections 7.01(13), 
7.01(14), and 7.02(2).] 

Sincerely yours, 

(Insert the name of the taxpayer or the taxpayer's 
authorized representative) 

By: 

Signature Date 

Typed or printed name of 
person signing request 

DECLARATION: [See section 7.01 (15).] 

Under penalties of perjury, I declare that I have examined this request, including accompanying documents, and, to the best of 
my knowledge and belief, the request contains all the relevant facts relating to the request, and such facts are true, correct, 
and complete. 

(Inser1 the name of the taxpayer) 

By: 

Signature Title Date 

(must be signed by taxpayer, not by taxpayer's representative, see section 7.DI( J5)(b) of this revenue procedure) 

Typed or printed name of 
person signing declaration 

[If the taxpayer is a corporation that is a member of an affiliated group filing consolidated returns, the above declaration mU5t abo 
be signed and dated by an officer of the common parent of the group. See section 7.01 (15).] 
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APPENDIX C 

CHECKLIST 
IS YOUR LETTER RULING REQUEST COMPLETE? 

INSTRUCTIONS 

The Service will be able to respond more quickly to your letter ruling request if it is carefully prepared and complete. Use this 
checklist to ensure that your request is in order. Complete the four items of information requested before the checklist. Answer 
each question by circling "Yes," "No," or "N/A." When a question contains a place for a page number, insert the page number 
(or numbers) of the request that gives the information called for by a "Yes" answer to a question. Sign and date the checklist 
(as taxpayer or authorized representative) and place it on top of your request. 

If you are an authorized representative submitting a request for a taxpayer, you must include a completed checklist with the 
request or the request will either be returned to you or substantive consideration of it will be deferred until a completed checklist is 
submitted. If you are a taxpayer preparing your own request without professional assistance, an incomplete checklist will 
not cause the return of your request or defer substantive consideration of your request. You should still complete as much of 
the checklist as possible and submit it with your request. 

TAXPAYER'S NAME 

TAXPAYER'S I.D. NO. 

ATTORNEY!P.O.A. 

PRIMARY CODE SECTION 

CIRCLE ONE 

Yes No 

Yes No 

Yes No N/A 

ITEM 

I. Does your request involve an issue under the jurisdiction of the Associate Chief Counsel (Corporate), the 
Associate Chief Counsel (Financial Institutions and Products), the Associate Chief Counsel (Income Tax 
and Accounting), the Associate Chief Counsel (International), the Associate Chief Counsel (Passthroughs 
and Special Industries), the Associate Chief Counsel (Procedure and Administration), or the Division Coun
sel/Associate Chief Counsel (Tax Exempt and Government Entities)? See section 3 of Rev. Proc. 2008-1, 
2008-1 I.R.B. I. For issues under the jurisdiction of other offices, see section 4 of Rev. Proc. 2008-1. 
(Hereafter, all references are to Rev. Proc. 2008-1 unless otherwise noted.) 

2. Have you read Rev. Proc. 2008-3,2008-\ I.R.B. 110 and Rev. Proc. 2008-7,2008-\ I.R.B. 229, to 
see if part or all of the request involves a matter on which letter rulings are not issued or are ordinarily not 
issued? 

If your request involves a matter on which letter rulings are not ordinarily issued, have you given com
pelling reasons to justify the issuance of a letter ruling? Before preparing your request, you may want to 
call the branch in the Office of Associate Chief Counsel (Corporate), the Office of Associate Chief Counsel 
(Financial Institutions and Products), the Office of Associate Chief Counsel (Income Tax and Accounting), 
the Office of Associate Chief Counsel (International), the Office of Associate Chief Counsel (Passthroughs 
and Special Industries), the Office of Associate Chief Counsel (Procedure and Administration), or the Of
fice of Division Counsel/Associate Chief Counsel (Tax Exempt and Government Entities) responsible for 
substantive interpretations of the principal Internal Revenue Code section on which you are seeking a letter 
ruling to discuss the likelihood of an exception. For matters under the jurisdiction of-
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Yes No N/A 
Page __ 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 
Pages __ 

Yes No N/A 

Yes No N/A 

Yes No 
Page __ 

Yes No 
Page __ 

Yes No 
Page __ 

(a) the Office of Associate Chief Counsel (Corporate), the Office of Associate Chief Counsel (Financial 
Institutions and Products), the Office of Associate Chief Counsel (Income Tax and Accounting), the OffIce 
of Associate Chief Counsel (Passthroughs and Special Industries), or the Office of Division Counsell As
sociate Chief Counsel (Tax Exempt and Government Entities), the Office of the Associate Chief Counsel 
(Procedure and Administration), the appropriate branch to call may be obtained by calling (202) 622-7280 
(not a toll-free call); 

(b) the Office of the Associate Chief Counsel (International), the appropriate branch to call may be ob
tained by calling (202) 622-3800 (not a toll-free caU). 

4. If the request deals with a completed transaction, ha'Ve you filed the return for the year in which the 
transaction was completed? See section 5.01. 

5. Are you requesting the letter ruling on a hypothetical situation or question? See section 6.12. 

6. Are you requesting the letter ruling on alternative plans of a proposed transaction? See section 6.12. 

7. Are yuu requesting the letter ruling for only part of an integrated transaction? See sections 6.03. 

8. Are you requesting the letter ruling for a business, trade, industrial association, or similar group concern
ing the application of tax law to its members? See section 6.05. 

9. Are you requesting the letter ruling for a foreign government or its political subdivision? See section 
6.07. 

10. Have you included a complete statement of all the facts relevant to the transaction? See section 7.01(1). 

11. Have you submitted with the request true copies of all wills, deeds, and other documents relevant to the 
transaction, and labeled and attached them in alphabetical sequence? See section 7.01(2). 

12. Have you submitted with the request a copy of all applicable foreign laws, and certified English trans
lations of documents that are in a language other than English or of foreign laws in cases where English is 
not the official language of the foreign country involved? See section 7.01(2). 

13. Have you included an analysis offacts and their bearing on the issues? Have you included, rather than 
merely incorporated by reference, all material facts from the documents in the request? See section 7.0 1(3). 

14. Have you included the required statement regarding whether any return of the taxpayer (or any return of 
a related taxpayer within the meaning of § 267 or of a member of an affiliated group of which the taxpayer 
is also a member within the meaning of § 1504) that would be affected by the requested letter ruling or 
determination letter is under examination, before Appeals, or before a Federal court? See section 7.01(4). 

15. Have you included the required statement regarding whether the Service previously ruled on the same 
or similar issue for the taxpayer, a related taxpayer, or a predecessor? See section 7.01 (5)(a). 
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Yes No 
Page __ 

Yes No 
Page __ 

Yes No 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No 
Pages __ 

Yes No 
Page __ 

Yes No 
Pages __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No 

Yes No 
Page __ 

Yes No N/A 

16. Have you incIude~ the requ~red stateme~t regarding whether the taxpayer, a related taxpayer, a predec.es
sor, or an~ repr~sentatIVes prevlO.us~y s~bmItted a request (including an application for change in accoun~mg 
method) Involvmg the same or sImIlar Issue but withdrew the request before the letter ruling or determma
tion letter was issued? See section 7.01(5)(b). 

17. Have you included the required statement regarding whether the taxpayer, a related taxpayer, or a prede
cessor previously submitted a request (including an application for change in accounting method) involving 
the same or similar issue that is currently pending with the Service? See section 7.01(5)(c). 

18. Have you included the required statement regarding whether, at the same time as this request, the tax
payer or a related taxpayer is presently submitting another request (including an application for change in 
accounting method) involving the same or similar issue to the Service? See section 7.01(5)(d). 

19. If your request involves the interpretation of a substantive provision of an income or estate tax treaty, 
have you included the required statement regarding whether the tax authority of the treaty jurisdiction has 
issued a ruling on the same or similar issue for the taxpayer, a related taxpayer, or a predecessor; whether 
the same or similar issue is being examined, or has been settled, by the tax authority of the treaty jurisdiction 
or is otherwise the subject of a closing agreement in that jurisdiction; and whether the same or similar issue 
is being considered by the competent authority of the treaty jurisdiction? See section 7.01 (6). 

20. If your request is for recognition of Indian tribal government status or status as a political subdivision of 
an Indian tribal government, does your request contain a letter from the Bureau of Indian Affairs regarding 
the tribe's status? See section 7.0 I (7), which states that taxpayers are encouraged to submit this letter with 
the request and provides the address for the Bureau of Indian Affairs. 

21. Have you included the required statement of relevant authorities in support of your views? See section 
7.01(8). 

22. Have you included the required statement regarding whether the law in connection with the request is 
uncertain and whether the issue is adequately addressed by relevant authorities? See section 7.01(8). 

23. Does your request discuss the implications of any legislation, tax treaties, court decisions, regulations, 
notices, revenue rulings, or revenue procedures that you determined to be contrary to the position advanced? 
See section 7.01 (9), which states that taxpayers are encouraged to inform the Service of such authorities. 

24. If you determined that there are no contrary authorities, have you included a statement to this effect in 
your request? See section 7.01(9). 

25. Have you included in your request a statement identifying any pending legislation that may affect the 
proposed transaction? See section 7.0 I (10). 

26. Is the request accompanied by the deletion statement required by § 611O? See section 7.0 I (11). 

27. Have you (or your authorized representative) signed and dated the request? See section 7.0 I (12). 

28. If the request is signed by your representative or if your representative will appear before the Service in 
connection with the request, is the request accompanied by a properly prepared and signed power of attorney 
with the signatory's name typed or printed? See section 7.01(14). 
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Yes No 
Page __ 

Yes No N/A 

Yes No N/A 
Pages __ 

Yes No N/A 

Yes No N/A 

Yes No N/A 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

29. Have you included, signed, and dated the penalties of perjury statement in the format required by section 
7.01(15)? 

30. Are you submitting your request in duplicate if necessary? See section 7.01(16). 

31. If you are requesting separate letter rulings on different issues involving one factual situation, have you 
included a statement to that effect in each request? See section 7.02(1). 

32. If you want copies of the letter ruling sent to a representative, does the power of attorney contain a 
statement to that effect? See section 7.02(2). 

33. If you do not want a copy of the letter ruling to be sent to any representative, does the power of attorney 
contain a statement to that effect? See section 7.02(2). 

34. If you are making a two-part letter ruling request. have you included a summary statement of the facts 
you believe to be controlling'? See section 7.02(3). 

35. If you want your letter ruling request to be processed ahead of the regular order or by a specific date, 
have you requested expedited handling in the manner required by section 7.02(4) and stated a compelling 
need for such action in the request? Note that a request dealing solely with a § 368 reorganization or a 
§ 355 distribution may recei ve expedited treatment without stating a compelling need. Section 7 .02( 4) of 
this revenue procedure. 

36. If you are requesting a copy of any document related to the letter ruling request to be sent by facsimile 
(fax) transmission. have you included a statement to that effect? See section 7.02(5). 

37. If you want to have a conference on the issues involved in the request, have you included a request for 
conference in the letter ruling request? See section 7.02(6). 

38. Have you included the correct user fee with the request and is your check or money order in U.S. dollars 
and payable to the Internal Revenue Service? See section 15 and Appendix A to determine the correct 
amount. 

39. If your request involves a personal tax issue and you qualify for the reduced user fee because your gross 
income is less than $250,000, have you included the required certification? See paragraphs (A)(4)(a) and 
(B)(l) of Appendix A. 

40. If your request involves a business-related tax issue and you qualify for the reduced user fee because 
your gross income is less than $1 million, have you included the required certification? See paragraphs 
(A)(4)(b) and (B)(1) of Appendix A. 

41. If you qualify for the user fee for substantially identical letter rulings, have you included the required 
information? See section 15.07(2) and paragraph (A)(5 )(a) of Appendix A. 

42. If you qualify for the user fee for a § 301.9100 request to extend the time for filing an identical ac
counting method change on a single Form 3115, have you includcd the required information? See section 
15.07(4) and paragraph (A)(5)(d) of Appendix A. 
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Yes No N/A 

Rev. Proc. 

Yes Nu N/A 
Page __ 

Yes No 

Signature 

43. If your request is covered by any of the checklists, guideline revenue procedures. notices. safe harbor 
reve?ue procedures, or other special requirements listed in Appendix E. have you complied with all of the 
reqUIrements of the applicable revenue procedure or notice') 

List other applicable revenue procedures or notices, including checklists, used or relied upon in the prepa
ration of this letter ruling request (Cumulative Bulletin or Internal Revenue Bulletin citation not required). 

44. If you are requesting relief under § 7805(b) (regarding retroactive effect), have you complied with all 
of the requirements in section II.II? 

45. Have you addressed your request to the attention of the Associate Chief Counsel (Corporate), the As
sociate Chief Counsel (Financial Institutions and Products), the Associate Chief Counsel (Income Tax and 
Accuunting), the Associate Chief Counsel (International), the Associate Chief Counsel (Passthroughs and 
Special Industries), the Associate Chief Counsel (Procedure and Administration), or the Division Coun
sel/Associate Chief Counsel (Tax Exempt and Government Entities), as appropriate? The mailing address 
IS: 

Internal Revenue Service 
Attn: CC:PA:LPD:DRU 
P. O. Box 7604 
Ben Franklin Station 
Washington, DC 20044 

If a private delivery service is used, the address is: 

Internal Revenue Service 
Attn: CC:PA:LPD:DRU, Room 5336 
1111 Constitution Ave., NW 
Washington, DC 20224 

The package should be marked: RULING REQUEST SUBMISSION. Improperly addressed 
requests may be delayed (sometimes for over a week) in reaching CC:PA:LPD:DRU for initial 
processing. 

Title or Authurity Date 

Typed or printed name of 
person signing checklist 
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APPENDIX D 

LIST OF SMALL BUSINESS/SELF -EMPLOYED 
OPERATING DIVISION (SB/SE) OFFICES TO WHICH TO SEND REQUESTS FOR DETERMINATION LETTERS 

SB/SE and W&I taxpayers should send requests for determination letters under this Rev. Proc. 2008-1 to the appropriate SB/SE 
office listed below. Both the request and its envelope should be marked "DETERMINATION LETTER REQUEST." 

INCOME TAX 

Requests for determination letters regarding income tax (including requests from international taxpayers) should be sent to: 

Office of the Director, Technical Services 
Internal Revenue Service 
Attn: SE:S:E:TS 
Mail Stop 5000 
24000 Avila Road 
Laguna Niguel, CA 92677 

ESTATE AND GIFT TAXES 

Requests for determination letters regarding estate and gift tax should be sent to: 

Chief, Estate & Gift Tax Operations 
Internal Revenue Service 
SE:S:SP:E&G 
1222 Spruce Street 
MIS 1022STL 
St. Louis, MO 63103-2839 

EMPLOYMENT TAXES 

Requests for determination letters regarding employment tax (except for requests for determination of worker status, which should 
be sent to the appropriate office listed in the instructions to Form S5-8) should be sent to: 

Chief, Employment Tax Operations 
Internal Revenue Service 
Attn: SE:S:SP:ET 
5000 Ellin Road 
Room C9-202 
Lanham, MD 20706 
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EXCISE TAXES 

Requests for determination letters regarding excise taxes should be sent to: 
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Chief, Excise Tax Operations 
Internal Revenue Service 
Attn: SE:S:SP:EX 
5000 Ellin Road 
Room C9-207 
Lanham, MD 20706 



APPENDIX E 

CHECKLISTS, GUIDELINE REVENUE PROCEDURES, 
NOTICES, SAFE HARBOR REVENUE PROCEDURES, AND AUTOMATIC CHANGE REVENUE PROCEDURES 

Checklists, guideline revenue 
procedures, and notices 

CODE OR 
REGULATION 
SECTION 

103, 14l-150, 7478, 
and 7871 
Issuance of state or 
local obligations 

1.l66-2(d)(3) 
Uniform express 
determination letter 
for making election 

Subchapter 
C-Corporate 
Distributions and 
Adjustments 

301 
Nonapplicability on 
~ales of stock of 
employer to defined 
contribution plan 

302,311 
Checklist questionnaire 

302(b)(4) 
Checklist questionnaire 

3II 
Checklist questionnaire 

332 
Checklist questionnaire 

338 
Extension of time to 
make elections 

Specific revenue procedures and notices supplement the general instructions for requests 
explained in section 7 of this revenue procedure and apply to requests for letter rulings or 
determination letters regarding the Code sections and matters listed in this section. 

.01 For requests relating to the following Code sections and subject matters, refer to the 
following checklists, guideline revenue procedures, and notices. 

REVENUE PROCEDURE AND NOTICE 

Rev. Proc. 96--16, 1996-1 C.B. 630 (for a reviewable ruling under § 7478 and a nonreview
able ruling); Rev. Proc. 88-31, 1988-1 CB. 832 (for approval of areas of chronic economic 
distress); and Rev. Proc. 82-26, 1982-1 c.B. 476 (for "on behalf of' and similar issuers). 
For approval of areas of chronic economic distress, Rev. Proc. 88-3\ explains how this re
quest for approval must be submitted to the Assistant Secretary for HousinglFederal Housing 
Commissioner of the Department of Housing and Urban Development 

Rev. Proc. 92-84, 1992-2 CB. 489. 

Rev. Proc. 77-37, 1977-2 CB. 568, as modified by Rev. ProC. 89-30,1989-1 CB. 895, and 
as amplified by Rev. Proc. 77-41, 1977-2 C.B. 574, Rev. Proc. 83-81, 1983-2 c.B. 598 (see 
also Rev. Proc. 2008-3, this Bulletin), Rev. ProC. 84-42, 1984-1 CB. 521 (superseded as to 
no-rule areas by Rev. Proc. 2008-3, this Bulletin), Rev. Proc. 86-42, 1986-2 C.B. 722, and 
Rev. Proc. 89-50, 1989-2 C.B. 631. But see section 3.01 of Rev. Proe. 2008-3, this Bul
letin, (corporate distributions, transfers, and reorganizations under §§ 332, 351, 368(a)(1 )(A), 
368(a)(1 )(B), 368(a)(1 )(e), 368(a)(1)(E), 368(a)(1 )(F), and 1036), which describes certain 
corporate transactions where, generally, the Service will not issue letter rulings or determina
tion letters. 

Rev. Proe. 87-22, 1987-1 CB. 718. 

Rev. Proe. 86-18, 1986-1 C.B. 551; and Rev. Proc. 77-4\, 1977-2C.B. 574. 

Rev. Proc. 81-42,1981-2 c.B. 611. 

Rev. Proc. 86-16,1986-1 c.B. 546. 

Rev. Proc. 90-52, 1990-2 C.B. 626. But see section 3.01 of Rev. Proc. 2008-3, this Bulletin, 
which describes certain corporate transactions where the Service will not issue letter rulings 
or determination letters. 

Rev. Proc. 2003-33,2003-1 C.B. 803, provides guidance as to how an automatic extension 
of time under § 301.9100-3 of the Regulations on Procedure and Administration may be ob
tained to file elections under § 338. This revenue procedure also infonns taxpayers who do 
not qualify for the automatic extension, of the information necessary to obtain a letter ruling. 
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351 

Checklist questionnaire 

355 

Checklist questionnaire 

368(a)(1 )(E) 

Checklist questionnaire 

461(h) 

Alternative method 
for the inclusion of 
common improvement 
costs in basis 

482 
Advance pricing 
agreements 

521 
Appeal procedure 
with regard to adverse 
determination letters 
and revocation or 
modification of 
exemption letter rulings 
and determination 
letters 

1.817-5(a)(2) 
Issuer of a variable 
contract requesting 
relief 

877, 2107, and 
250 I (a)(3) 
Individuals who lose 
U.S. citizenship or 
cease to be taxed 
as long-term U.S. 
residents with a 
principal purpose to 
avoid U.S. taxes 

1362(b)(5) and 1362(0 
Relief for late 
S corporation and 
related elections under 
certain circumstances 

1362(b)(5) and 
301.7701-3 
Automatic extensions 
of time for late 
S corporation election 
and late corporate entity 
classification 
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Rev. Proc. 83-59, 1983-2 C.B. 575. But see section 3.01 of Rev. Proc. 2008-3, this Bulletin, 
which describes certain transfers to controlled corporations where the Service will not issue 
letter rulings or detennination letters. 

Rev. Proc. 96--30, 1996--1 c.s. 696, as modified and amplified by Rev. Proc. 2003-48, 
2003-2 C.B. 86. 

Rev. Proc. 81-60, 1981-2 C.B. 680. But see section 3.0 I of Rev. Proc. 2008-3, this Bulletin, 
which describes circumstances under which the Service will not issue letter rulings or deter
mination letters as to whether a transaction constitutes a corporate recapitalization within the 
meaning of § 368(a)(l)(E) (or a transaction that also qualifies under § 1036). 

Rev. Proc. 92-29, 1992-1 C.B. 748. 

Rev. Proc. 2006-9,2006-1 C.B. 278, as amplified by Rev. Proc. 2006-54,2006--2 C.B. 

1035. 

Rev. Proc. 90-27, 1990-1 C.B. 514. 

Rev. Proc. 92-25, 1992-1 c.s. 741. 

Notice 97-19,1997-1 C.B. 394, as modified by Notice 98-34,1998-2 c.B. 29. 

Rev. Proc. 2004-49, 2004-2 C.B. 210; Rev. Proc. 2003-43, 2003-1 C.B. 998; Rev. Proc. 
97-48, 1997-2 C.B. 521. 

Rev. Proc. 2004-48, 2004-2 C.B. 172. 



1.1502-13(e)(3) 
Consent to treat 
intercompany 
transactions on a 
separate entity basis 
and revocation of this 
consent 

1.1502-7 6( a)( 1) 

Consent to file a 
consolidated return 
where member(s) of 
the affiliated group use 
a 52-53 week taxable 
year 

1504(a)(3)(A) and (B) 
Waiver of application 
of § 1504(a)(3)(A) for 
certain corporations 

1552 
Consent to elect or 
change method of 
allocating affiliated 
group's consolidated 
federal income tax 
liability 

2642 
Allocations of 
generation-skipping 
transfer tax exemption 

2652(a)(3) 
Reverse qualified 
tenninable interest 
property elections 

4980B 
Failure to satisfy 
continuation coverage 
requirements of group 
health plans 

7701 
Relief for a late initial 
c1a,;~ification election 
for a newly formed 
entity 

770] (a)(40) and 
7871(d) 
Indian tribal 
governments and 
subdivision of Indian 
tribal governments 

Rev. Proc. 97-49, 1997-2 C.B. 523. 

Rev. Proc. 89-56, 1989-2 C.B. 643, as modified by Rev. Proc. 2006-21,2006-1 CB. 1050. 

Rev. Proc. 2002-32, 2002-1 CB. 959, as modified by Rev. Proc. 2006-21, 2006--1 CB. 
1050. 

Rev. ProC. 90-39, 1990-2 CB. 365, as clarified by Rev. Proc. 90-39A, 1990-2 CB. 367, 
and as modified by Rev. Proc. 2006-21, 2006-1 CB. 1050. 

Rev. Proc. 2004-46, 2004-2 CB. 142, provides an alternative method for requesting relief 
to make a late allocation of the generation-skipping transfer tax exemption. This revenue 
procedure also informs taxpayers who are denied relief or who are outside the scope of the 
revenue procedure of the information necessary for obtaining a letter ruling. 

Rev. Proc. 2004-47,2004-1 CB. 169, provides an alternative method for certain taxpayers 
to obtain an extension of time to make a late reverse qualified tenninable interest property 
election under § 2652(a)(3). This revenue procedure also informs taxpayers who are denied 
relief or who are outside the scope of the revenue procedure of the information necessary to 
obtain a letter ruling. 

Rev. Proc. 87-28, 1987-1 CB. 770 (treating references to former § 162(k) as if they were 
references to § 4980B). 

Rev. Proc. 2002-59,2002-2 C.B. 615. 

Rev. Proc. 84-37,1984-1 CB. 513, as modified by Rev. Proc. 86-17, ]986-1 C.B. 550, 
and Rev. Proc. 2008-1, this revenue procedure, (provides guidelines for obtaining letter 
rulings recognizing Indian tribal government or tribal government subdivision status; also 
provides for inclusion in list of recogni zed tribal governments in revised versions of Rev. 
Proc. 2002-64, 2002-2 C.B. 717, or in list of recognized subdivisions of Indian trihal 
governments in revised versions of Rev. Proc. 84-36, 1984-1 c.B. 510, as modified and 
made pennanent by Rev. Proc. 86-17). 
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301.7701-2(a) 
Classification of 
undivided fractional 
interests in rental real 
estate 

301.7701-3 
Automatic extensions 
of time for late 
S corporation election 
and late corporate entity 
classification 

301.9100-3 
Extension of time 
to make entity 
classification election 

7702 
Closing agreement for 
failed life insurance 
contracts 

7702A 
Relief for inadvertent 
non-egregious failure to 
comply with modified 
endowment contract 
rules 

7704(g) 
Revocation of election 

SUBJECT MATTERS 

Accounting periods; 
changes in period 

Classification of 
liquidating trusts 

Earnings and profits 
determinations 

Estate, gift, and 
generation-skipping 
transfer tax issues 

Deferred intercompany 
transactions; election 
not to defer gain or loss 

Leveraged leasing 
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Rev. Proc. 2002-22,2002-1 CB. 733 (specifies the conditions under which the Service will 
consider a letter ruling request that an undivided fractional interest in rental real property 
(other than a mineral property as defined in § 614) is not an interest in a business entity). 

Rev. Proc. 2004-48, 2004-2 CB. 172. 

Rev. Proc. 2002-59,2002-2 c.B. 615. 

Notice 99-48,1999-2 C.B. 429; Rev. Rul. 91-17,1991-1 C.B. 190. 

Rev. Proc. 2001-42,2001-2 C.B. 212; Rev. Proc. 2007-19,2007-7 LR.B. 515. 

Notice 98-3, 1998-1 C.B. 333. 

REVENUE PROCEDURE 

Rev. Proc. 2002-39,2002-1 CB. 1046, as clarified and modified by Notice 2002-72, 2002-2 
C.B. 843, and as modified by Rev. Proc. 2003-34,2003-1 C.B. 856; and Rev. Proc. 2008-1, 
this revenue procedure, for which sections 1, 2.01, 2.02, 2.05, 3.03, 5.02, 6.03, 6.05, 6.07, 
6.11,7.01(1),7.01(2),7.01(3),7.01(4),7.01(5), 7.01(6), 7.01(8), 7.01(9), 7.01(0), 7.01(13), 
7.01(4),7.01(15),7.02(2),7.02(4),7.02(5),7.02(6), 7.03, 7.04, 7.05, 7.07, 8.01, 8.03, 8.04, 
8.05,8.06, 10, II, 15, 17, 18, Appendix A, and Appendix E are applicable. 

Rev. Proc. 82-58, 1982-2 c.B. 847, as modified and amplified by Rev. Proc. 94-45, ]994-2 
C.B. 684, and as amplified by Rev. Proc. 91-15, 1991-1 C.B. 484 (checklist questionnaire), 
as modified and amplified by Rev. Proc. 94-45. 

Rev. Proc. 75-17, 1975-1 C.B. 677; Rev. Proc. 2008-1, this revenue procedure, sections 
2.05,3.03, 7,8, and 10.05; and Rev. Proc. 2008-3, this Bulletin, section 3.01. 

Rev. Proc. 91-]4, 1991-1 CB. 482 (checklist questionnaire). 

Rev. Proc. 97-49, 1997-2 c.B. 523. 

Rev. Proc. 2001-28,2001-1 CB. 1156, and Rev. Proc. 2001-29,2001-1 C.B. 1160. 



Rate orders; regulatory 
agency; normalization 

Unfunded deferred 
compensation 

Safe harbor revenue procedures 

CODE OR 
REGULATION 
SECTION 

103 and 141-150 
Issuance of state or 
local obligations 

61 
Utility Cost Recovery 
Securitization 
Transactions 

162 
Restaurant Small Wares 
Costs 

165 
Casualty and theft 
losses from hurricanes 

168 
Depreciation of original 
and replacement tires 
for certain vehicles 

168 
Depreciation of fiber 
optic node and trunk 
line of a cable television 
distribution system 

263 
Treatment of rotable 
spare parts as 
depreciable assets 

A letter ruling request that involves a question of whether a rate order that is proposed or 
issued by a regulatory agency will meet the normalization requirements of § 1681f)(2) (pre
Tax Reform Act of 1986, § l68(e)(3)) and former §§ 46(f) and 167(1) ordinarily will not be 
considered unless the taxpayer states in the letter ruling request whether-

(1) the regulatory authority responsible for establishing or approving the taxpayer's rates 
has reviewed the request and believes that the request is adequate and complete; and 

(2) the taxpayer wiJl permit the regulatory authority to participate in any Associate office 
conference concerning the request. 

If the taxpayer or the regulatory authority informs a consumer advocate of the request for a let
ter ruling and the advocate wishes to communicate with the Service regarding the request, any 
such communication should be sent to: Internal Revenue Service, Associate Chief Counsel 
(Procedure & Administration), Attn: CC:PA:LPD:DRU, P.O. Box 7604, Ben Franklin Station, 
Washington, DC 20044 (or, if a private delivery service is used: Internal Revenue Service, As
sociate Chief Counsel (Procedure & Administration), Attn: CC:PA:LPD:DRU, Room 5336, 
1111 Constitution Ave., NW, Washington, DC 20224). These communications will be treated 
as third party contacts for purposes of § 6 110. 

Rev. Proc. 71-19, 1971-1 C.B. 698, as amplified by Rev. Proc. 92-65, 1992-2 C.B. 428. 
See Rev. Proc. 92-64, 1992-2 C.B. 422, a1; modified by Notice 2000-56, 2000-2 c.B. 393, 
for the model trust for use in Rabbi Trust Arrangements . 

. 02 For requests relating to the following Code sections and subject matters, refer to the 
following safe harbor revenue procedures. 

REVENUE PROCEDURE 

Rev. Proc. 93-17,1993-1 C.B. 507 (change of use of proceeds); Rev. Proc. 97-13,1997-1 
c.B. 632, as modified by Rev. Proc. 2001-39,2001-2 C.B. 38 (management contracts); and 
Rev. Proc. 2007-47,2007-29 LR.B. 108 (research agreements). 

Rev. Proc. 2005-62,2005-2 c.B. 507. 

Rev. Proc. 2002-12,2002-1 C.B. 374. 

Rev. Proc. 2006-32,2006-28 C.B. 61. 

Rev. Proc. 2002-27,2002-1 C.B. 802. 

Rev. Proc. 2003-63,2003-2 C.B. 304. 

Rev. Proc. 2007-48, 2007-29 I.R.B. 110. 
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280B 
Certain structural 
modifications to a 
building not treated as a 
demolition 

446 
Film producer's 
treatment of certain 
creative property costs 

451 
Up-front network 
upgrade payments 
made to utilities 

471 
Estimating inventory 
shrinkage 

471 
Valuation of 
remanufactured cores 

475 
Eligible positions 

584(a) 
Qualification of a 
proposed common trust 
fund plan 

642(c)(5) 
Qualification of trusts 
as pooled income funds 

664 
Charitable remainder 
trusts 

664(d)(l) 
Qualification of trusts 
as charitable remainder 
annuity trusts 

664(d)(2) and (3) 
Qualification of trusts 
as charitable remainder 
unitrusts 

856(c) 
Certain loans treated as 
real estate assets 

860H 
Transfers of ownership 
interests in Financial 
Asset Securitization 
Investment Trusts 

103I(a) 
Qualification as a 
qualified exchange 
accommodation 
arrangement 
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Rev. Proc. 95-27, 1995-1 C.B. 704. 

Rev. Proc. 2004-36,2004-1 c.B. 106: 

Rev. Proc. 2005-35, 2005-2 CB. 76. 

Rev. Proc. 98-29, 1998-1 C.B. 857. 

Rev. Proc. 2003-20,2003-1 CB. 445. 

Rev. Proc. 2007-41,2007-26 I.R.B. 1· 

Rev. Proc. 92-51, 1992-1 C.B. 988. 

Rev. Proc. 88-53, 1988-2 C.B. 712. 

Rev. Proc. 2005-24,2005-1 CB. 909. 

Rev. Proc. 2003-53, 2003-2 C.B. 230; Rev. Proc. 2003-54, 2003-2 C.B. 236; Rev. Proc. 
2003-55, 2003-2 C.B. 242; Rev. Proc. 2003-56, 2003-2 CB. 249; Rev. Proc. 2003-57, 
2003-2 CB. 257; Rev. Proc. 2003-58,2003-2 C.B. 262; Rev. Proc. 2003-59,2003-2 C.B. 
268; Rev. Proc. 2003-60,2003-2 c.B. 274. 

Rev. Proc. 2005-52, 2005-2 CB. 326; Rev. Proc. 2005-53, 2005-2 C.B. 339; Rev. Proc. 
2005-54, 2005-2 C.B. 353; Rev. Proc. 2005-55, 2005-2 CB. 367; Rev. Proc. 2005-56, 
2005-2 CB. 383; Rev. Proc. 2005-57,2005-2 C.B. 392; Rev. Proc. 2005-58,2005-2 C.B. 
402; Rev. Proc. 2005-59,2005-2 CB. 412. 

Rev. Proc. 2003-65, 2003-2 CB. 336. 

Rev. Proc. 2001-12,2001-1 C.B. 335. 

Rev. Proc. 2000-37,2000-2 CB. 308, as modified by Rev. Proc. 2004-51,2004-2 CB. 294. 



1286 
Detennination 
of reasonable 
compensation under 
mortgage servicing 
contracts 

1362(1) 
Automatic inadvertent 
tennination relief to 
certain corporations 

2056A 
Qualified Domestic 
Trust 

2702(a)(3)(A) and 
25.2702-5(c) 
Qualified Personal 
Residence Trust 

4051 (a)(2) 

Imposition of tax on 
heavy trucks and trailers 
sold at retail 

l.7704-2(d) 
New business activity 
of existing partnership 
is closely related to 
pre-existing business 

SUBJECT MATTERS 

Certain rent-to-own 
contracts treated as 
leases 

Automatic change in accounting 
period revenue procedures 

Rev. Proc. 91-50, 1991-2 C.B. 778. 

Rev. Proc. 2003-43,2003-1 C.B. 998. 

Rev. Proc. 96-54, 1996-2 C.B. 386. 

Rev. Proc. 2003-42, 2003-1 c.B. 993. 

Rev. Proc. 2005-19,2005-1 C.B. 832. 

Rev. Proc. 92-101, 1992-2 c.B. 579. 

REVENUE PROCEDURE 

Rev. Proc. 95-38, 1995-2 C.B. 397. 

,03 For requests for an automatic change in accounting period, refer to the following auto
matic change revenue procedures published and/or in effect as of December 31, 2007: 

Rev. Proc. 2006-45,2006-2 C.B. 851 (certain corporations); Rev. Proc. 2006--46,2006-2 
c.B. 859 (certain partnerships, subchapter S corporations, personal service corporations, and 
trusts); and Rev. Proc. 2003-62, 2003-2 C.B. 299 (individuals seeking a calendar year); 

The Commissioner's consent to an otherwise qualifying automatic change in accounting 
period is granted only if the taxpayer timely complies with the applicable automatic change 
revenue procedure. 

Rev. Proc. 2008-1, 2008-1I.R.B. I. 
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.0 I Technical advice. This revenue procedure explains when and how the Associate Chief 
Counsel (Corporate), the Associate Chief Counsel (Financial Institutions and Products), the 
Associate Chief Counsel (Income Tax and Accounting), the Associate Chief Counsel (Interna
tional), the Associate Chief Counsel (Passthroughs and Special Industries), the Associate Chief 
Counsel (Procedure and Administration), and the Division Counsel/Associate Chief Counsel 
(Tax Exempt and Government Entities) issue technical advice memoranda (TAMs) to a direc
tor or an appeals area director. It also explains the rights that a taxpayer has when a field office 
requests a TAM regarding a tax matter. Rev. Proc. 2007-2 superseded. 

.02 This revenue procedure is updated annually as the second revenue procedure of the year, 
but may be modified during the year. 

.03 The provisions of this revenue procedure apply if the authority normally exercised by 
the director has been properly delegated to another official. 

.01 The term "operating division" means the (1) Large and Mid-Size Business Division 
(LMSB); (2) the Small Business/Self-Employed Division (SB/SE); (3) the Wage and Invest
ment Division (W &1); and (4) the Tax Exempt and Government Entities Division (TE/GE) . 

. 02 The term "director" means (I) the Director, Field Operations (LMSB) for the taxpayer's 
industry; (2) a Territory Manager, Field Compliance (SB/SE); (3) the Director, Compliance 
(W &1); (4) the Director, International Compliance, Strategy and Policy; (5) the Director, Em
ployee Plans Examinations; (6) the Director, Exempt Organizations Examinations; (7) the Di
rector, Federal, State & Local Governments; (8) the Director, Tax Exempt Bonds; (9) the Di
rector, Indian Tribal Governments; (10) the Appeals Area Director; (11) any official to whom 
the authority normally exercised by a director has properly been delegated . 

. 03 The term "territory manager" means (1) a territory manager (LMSB); (2) a territory 
manager, examination (SB/SE); (3) a territory manager, specialty (SBISE); (4) the Director, 
Compliance (W &1); (5) the Employee Plans Examinations Area manager; (6) the Exempt Or
ganizations Examinations Area manager; (7) the Employee Plans Determinations manager; (8) 
the Exempt Organizations Determinations manager; (9) the group manager, Federal, State & 
Local Governments; (10) the manager, field operations, Tax Exempt Bonds; or (11) the group 
manager, Indian Tribal Governments. 
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.04 The tenn "Appeals officer" means the appeals officer assigned to the taxpayer's case 
and includes an Appeals Team Case Leader . 

. 05 The teI1l1 "taxpayer" means any person subject to any provision of the Internal Revenue 
Code, including an issuer of obligations the interest on which is excluded from gross income 
under § l03, and their representatives . 

. 06 The tenn "Associate office" means (1) the Office of Associate Chief Counsel (Corpo
rate); (2) the Office of Associate Chief Counsel (Financial Institutions and Products); (3) the 
Office of Associate Chief Counsel (Income Tax and Accounting); (4) the Office of Associate 
Chief Counsel (International); (5) the Office of Associate Chief Counsel (Passthroughs and 
Special Industries); (6) the Office of Associate Chief Counsel (Procedure and Administration); 
or (7) the Office of Di vision Counsel! Associate Chief Counsel (Tax Exempt and Government 
Entities) . 

. 07 The term "field office" means personnel in any examination or Appeals office. 

.08 The term "field counsel" means any attorney assigned to the Division Counsel for an 
operating division who is not a member of Division Counsel Headquarters. 

.01 Technical advice is advice furnished by an Associate office in a memorandum that re
sponds to any request, submitted under this revenue procedure, for assistance on any technical 
or procedural question that develops during any proceeding before the IRS. The field office 
may request a TAM when the application of the law to the facts involved is unclear. The ques
tion must be on the interpretation and proper application of tax laws, tax treaties, regulations, 
revenue rulings, notices, or other precedents to a specific set of facts that concerns the treatment 
of an item in a year under examination or appeal. A TAM may not be requested for prospec
tive or hypothetical transactions. Proceedings include: (1) the examination of a taxpayer's 
return; (2) the consideration of a taxpayer's claim for credit or refund; (3) any matter under 
examination or in Appeals pertaining to tax-exempt bonds, tax credit bonds, or mortgage credit 
certificates; and (4) any other matter in vol ving a specific taxpayer under the jurisdiction of a 
director. Technical advice does not include any oral legal advice or any written legal advice 
furnished to the field office that is not submitted and processed under this revenue procedure . 

. 02 A director may raise an issue in any tax period, even if a TAM was requested and fur
nished for the same or similar issue for another tax period. The field office may also request a 
TAM on an issue even if Appeals disposed of the same or similar issue for another tax period 
of the same taxpayer. 

.03 Taxpayers will be afforded an opportunity to participate in the TAM proccss. Taxpayer 
participation is preferred but not required in order to process a request for technical advice. 
A taxpayer's failure to participate in stages identified as "material," however, will constitute 
waiver of the right to the conference described in Section 9. 

Under no circumstances will a taxpayer be treated as having waived its right to see the issued 
TAM or having waived its rights regarding disclosure and deletions described in Section 10. 

.01 The procedures for obtaining technical advice specifically applicable to federal alcohoL 
tobacco, and firearms taxes under subtitle E of the Code are currently under the jurisdiction of 
the Alcohol and Tobacco Tax and Trade Bureau of the Treasury Department. 

.02 The procedures for requesting technical advice on issues under the jurisdiction of 
the Commissioner, Tax Exempt and Government Entities Division, are found in Rev. Proc. 
2008-5, this Bulletin. The procedures under Rev. Proc. 2008-2, however. must be followed 
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to. request technical advice on issues pertaining to tax-exempt bonds, tax credit bonds, Indian 
tnbal governments, federal, state, Or local governments, mortgage credit certificates, and 
deferred compensation plans under § 457. ~ 

.03 Even though the Associate Chief Counsel (Passthroughs and Special Industries) has 
jurisdiction over issues arising under § 521. the procedures under Rev Proc. 2008-5 of this 
Bulletin and Rev. Proc. 2007-52, 2007-30 I.R.B. 222, must be followed . 

. 04 A request for an extension of time for making an election or other application for relief 
under § 301.9100-3 of the Procedure and Administration Regulations is not submitted as a re
quest for technical advice. Instead, the request is to be submitted as a request for a letter ruling, 
even if submitted after the examination of the taxpayer's return has begun or after the issues 
in the return are being considered in Appeals or a federal court. Therefore, a request under 
§ 301.9100 should be submitted under Rev. Proc. 2008-1 (this Bulletin), and the payment of 
the applicable user fee is determined under Appendix A of Rev. Proc. 2008-1 . 

. 05 Associate offices will not issue a TAM on frivolous issues. The field otfice will deny a 
taxpayer's request for a TAM if it involves frivolous issues. For purposes of this revenue pro
cedure, a "frivolous issue" is one without basis in fact or law or one asserting a position held 
by revenue ruling, case law, or any court to be frivolous or groundless. Examples of frivolous 
or groundless issues include but are not limited to: (I) positions that espouse frivolous "con
stitutional" claims, such as claims that the requirement to file tax returns and pay taxes consti
tutes an unreasonable search barred by the Fourth Amendment, violates Fifth and Fourteenth 
Amendment protections of due process, violates Thirteenth Amendment protections against 
involuntary servitude, or is unenforceable because the Sixteenth Amendment does not autho
rize non apportioned direct taxes or because it was never ratified; and (2) positions asserting 
that income taxes are voluntary, that the term "income" is not defined in the Internal Revenue 
Code, or that the preparation and filing of income tax returns violates the Paperwork Reduc
tion Act. Additional examples of frivolous or groundless issues may be found in IRS publi
cations and other guidance (including but not limited to section 6.10 of Rev. Proc. 2008-1, 
Notice 2007-30, and I.R,M. Section 4.10.12.1.1) and as may be described on the IRS website 
at http://www.irs.gov/taxpros/article!O,,id=159853,OO.html. 

.06 A field office may not request technical advice on an issue if the same issue of the same 
taxpayer (or of a related taxpayer within the meaning of § 267 or a member of an affiliated 
group of which the taxpayer is also a member within the meaning of § 1504) is in a docketed 
case for any taxable year. If a case is docketed for an estate tax issue of a taxpayer while a 
request for technical advice on the same issue of the same taxpayer is pending, the Associate 
office may issue the TAM only if the appropriate Appeals officer and field counsel agree, by 
memorandum, to the issuance of the TAM . 

. 07 The Associate Chief Counsel (Procedure and Administration) does not provide technical 
advice on matters arising under the Internal Revenue Code and related statutes and regulations 
that involve the collection of taxes (including interest and penalties). With respect to such mat
ters, the Associate Chief Counsel (Procedure and Administration) may issue alternate foons of 
advice. 

.01 Because technical advice is issued to assist field offices, it is the field office that deter
mines whether to request it. In determining whether to request technical advice, the field office 
should consider whether other forms of guidance, e.g., published guidance, generic advice, or 
some other form of advice, would be more appropriate. Before requesting technical advice, 
however, the field office must request assistance and a recommendation from field counsel. If 
the field office disagrees with that recommendation, the field office must seek reconciliation 
with field counsel through their respective supervisors. Any request for technical advice must 
be approved in writing by the director. 
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Purpose 
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.02 While a case is under the jurisdiction of a director, a taxpayer may request that an issue 
be referred to the Associate office for technical advice. The request may be oral or written 
and should be directed to the field office. If the field office decides that a taxpayer's request 
for referral of an issue to the Associate office for a TAM is unwarranted. the field office will 
notify the taxpayer. A taxpayer's request for referral of an issue for technical advice will not 
be denied merely because the Associate office has already provided legal advice other than a 
TAM to the field office on the matter. 

.03 The taxpayer may appeal the decision by submitting to the field office, within 30 cal
endar days after notification that the request was denied, a written statement of the reasons 
why the matter should be referred to the Associate office. The statement should include a de
scription of all pertinent facts (including any facts in dispute); a statement of the issue that the 
taxpayer would like to have addressed; a discussion of any relevant statutory or administrative 
provisions, tax treaties, case law, or other authority; and an explanation of the taxpayer's posi
tion and the need for technical advice. Any extensions of the 30-day period must be requested 
in writing and must be approved by the director or, for LMSB, the territory manager or, for 
Tax Exempt Bonds, the manager, field operations. Decisions by the director, LMSB territory 
manager, or Tax Exempt Bonds manager, field operations are final and may not be appealed. 

Upon receipt, the field office will refer the taxpayer's written statement, along with the field 
office's statement of why the issue should not be referred to the Associate office for techni
cal advice, to the director or, for LMSB, the territory manager, or for Tax Exempt Bonds, the 
manager, field operations, for decision. The director, LMSB territory manager, OT Tax Exempt 
Bonds manager, field operations, will determine whether the issue should be referred for tech
nical advice on the basis of the statements of the field office and the taxpayer. No conference 
will be held with the taxpayer or the taxpayer's representative. If the director, LMSB territory 
manager, or Tax Exempt Bonds manager, field operations determines that a TAM is not war
ranted, the taxpayer will be informed in writing of the proposed denial of the request and the 
reasons for the denial (unless doing so would prejudice [he Government's best interests) . 

.04 The taxpayer may not appeal the decision of the director, LMSB territory manager, or 
Tax Exempt Bonds manager, field operations not to request a TAM. If the taxpayer does not 
agree with the proposed denial, all data on the issue for which a TAM has been sought, includ
ing the taxpayer's written request and statements, will be submitted for review to the director, 
LMSB; Examination Area Director, SB/SE; the Director, Compliance, W &1 the Director, Fed
t:ral, State & Local Governments; the Director, Tax. Exempt Bonds; the Director, Indian Tribal 
Governments or Appeals Director, Tax Policy and Procedure (Exam). Review of the proposed 
denial will be based solely on the written record; no conference will be held with the taxpayer 
or the taxpayer's representative. The person responsible for review may consult with the As
sociate office, if appropriate, and will notify the field office whether the proposed denial of the 
taxpayer's request is approved or denied within 45 days of receiving all information. The field 
office will then notify the taxpayer. While the matter is under review, the field office will sus
pend any final decision on the issue (except when the delay would prejudice the Government's 
interests). If the request for technical advice has been denied because the issue is frivolous as 
described in 4.05 above, this review process is not available. 

.01 A pre-submission conference helps the field office, field counsel, the taxpayer, and the 
Associate office agree on the appropriate scope of the request for technical advice and the 
factual information and documents that must be included in the request. A pre-submission 
conference is not an alternative procedure for addressing the merits of the substantive positions 
advanced by the field office or by the taxpayer. During the pre-submission conference, the 
parties should discuss the framing of the issues and the background information and documents 
that should be induded in the formal submission of the request for technical advice . 

. 02 Pre-submission conferences include the taxpayer and representatives from the field of
fice, field counsel. and the Associate office. These conferences are mandatory because they 
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promote expeditious processing of requests for technical advice. If a request for technical ad
vice is submitted without first holding a pre-submission conference. the Associate office will 
return the request for advice. Requests for technical advice can proceed even if a taxpayer 
declines to participate in a pre-submission conference . 

. 03 Before requesting a pre-submission conference, the field office and the taxpayer must ex
change proposed statements of the pertinent facts and issues. The proposed statements should 
include any facts in dispute, the issues that the parties intend to discuss, any legal analysis and 
supporting authorities, and any other background information that the parties believe would 
facilitate the Associate office's understanding of the issues to be discussed during the con
ference. Prior to the scheduled pre-submission conference, the field office and the taxpayer 
must submit to the Associate office their respective statements of pertinent facts and issues. 
The legal analysis provided in the parties' statements should be sufficient to enable the As
sociate office to be reasonably informed about the subject matter. The field office or the tax
payer must ensure that the Associate office receives a copy of any required power of attorney. 
Form 2848, Power of Attorney and Declaration of Representative (Rev. March 2004), should 
be used. See. Conference and Practice Requirements of the Statement of Procedural Rules 
(26 C.ER. §§ 601.501-601.509 (2002)). The assigned branch of the Associate office must 
receive the pre-submission materials at least 10 business days before the conference is to be 
held . 

. 04 A request for a pre-submission conference must be submitted in writing by the field 
office, with the assistance of field counsel. The request should identify the Associate office 
expected to have jurisdiction over the request for a TAM and should include a brief explana
tion of the primary issue so that an assignment to the appropriate branch of an Associate can be 
made. If the request is submitted by Appeals, field counsel assignments will be subject to the 
ex parte rules set forth in section 1001 (a)( 4) of the Internal Revenue Service Restructuring and 
Reform Act of 1998, Pub. L. No. 105-206, and Rev. Proc. 2000-43,2000-2 C.B. 404. If the 
request involves an issue under the office of the Director, Abusive Tax Avoidance Transactions 
(ATAT) Examination, SB/SE, an issue under the office of the Director, Office of Tax Shelter 
Analysis (OTSA), LMSB, or an industry issue under the Office of Pre-Filing and Technical 
Guidance, LMSB. then the field office and field counsel should coordinate with the technical 
advisor and field counsel contact. If the request is from Appeals and involves a coordinated 
issue or emerging issue under the Appeals Technical Guidance or Appeals Coordinated Issue 
(ACI) Program, the Appeals officer must coordinate with the Appeals Technical Guidance Co
ordinator/ Specialist. 

.05 To obtain the protection of taxpayer information offered by the Chief Counsel Intranet 
firewall. the pre-submission materials must be electronically transmitted by field counsel to the 
Technical Services Support Branch (TSS4510). TSS4510 will ensure delivery of the pre-sub
mission materials to the appropriate Associate office. The TSS451 0 email box cannot accept 
encrypted mail. 

If documents are not electronically available, or if documents cannot reasonably be trans
mitted electronically, the request may be sent by fax to TSS4510 at 202-622-4817. If the 
documents are sent by fax, the director must also confirm the request in writing. Email or fax 
may be used to confirm the request. The Associate office will confirm receipt of the fax within 
one business day after receipt by the Associate office. Copies of the taxpayer's statement of 
deletions. and power of attorney (Form 2848, Power of Attorney and Declaration of Repre
sentative (Rev. March 2004)), should be transmitted by fax to the Associate office attorney 
assigned to the case. 

The field office should send the original of the materials sent by fax. and any supporting 
materials. to the Associate office attorney assigned to the case by express mail or private de
livery service in order to avoid any delays in regular mail. 

.06 After the materials have been received, the branch of the Associate office responsible for 
conducting the pre-submission conference will contact the taxpayer, the field office, and field 
counsel to arrange a mutually convenient time for the parties to participate in the conference. 



Pre-submission conferences may 
be conducted in person 

Pre-submission conference may 
not be taped 

Discussion of substantive issues is 
not binding on the Service 

New issues may be raised at 
pre-submission conference 

SECTION 7. SUBMITTING THE 
REQUEST FOR TECHNICAL 
ADVICE 

Memorandum of issues, facts, law, 
and arguments 

Transaction involving multiple 
taxpayers 

Foreign laws and documents: 
submission of relevant foreign 
laws and documents in the official 
language and in English 

The conference generally should be held within 15, but not more than 30, calendar days after 
the field office is contacted. 

.07 Although pre-submission conferences are generally conducted by telephone, the parties 
may also choose to conduct the conference in person. 

.08 No tape, stenographic, or other verbatim recording of a conference may be made by any 
party. 

.09 Any discussion of substantive issues at a pre-submission conference is advisory only, is 
nut binding on the Service or on the Office of Chief Counsel, and cannot be relied upon as a 
basis for obtaining retroactive relief under the provisions of § 7805(b) . 

. 10 During the pre-submission conference, the Office of Chief Counsel may raise new issues 
in addition to those submitted by the field office and the taxpayer. 

.01 Every request for technical advice must include a memorandum that describes the facts, 
issues, applicable law, and arguments supporting the taxpayer's position on the issues and the 
field office's position on the issues. The field office will prepare this statement with the assis
tance of field counsel. The memorandum must include a statement of all the facts and the issues. 
If the taxpayer and the field office disagree about ultimate findings of fact or about the rele
vance of facts, all of the facts should be included with an explanation that highlights the areas of 
disagreement. The memorandum must include an explanation of the taxpayer's position. This 
explanation must include a discussion of any relevant statutory provisions, tax treaties, court 
decisions, regulations, revenue rulings, revenue procedures, notices, and any other authority 
supporting the taxpayer's position. The memorandum must also include a similar explanation 
of the field office's position. Both the field office and the taxpayer should comment on any 
existing or pending legislation, tax treaties, regulations, revenue rulings, revenue procedures, 
or court decisions contrary to their respective positions. If either party determines that there 
are no authorities contrary to its position, that statement should be noted in the memorandum. 
The field office submits the request for technical advice. 

When the taxpayer initiates the request for technical advice, the taxpayer must submit a writ
ten statement that incorporates the information provided above and the reasons for requesting 
technical advice. When the Service initiates the request for technical advice, the field office 
should notify the taxpayer that the Service is requesting technical advice and provide the tax
payer with a copy of the arguments supporting the Service's position. The taxpayer has ten 
calendar days to state, in writing, any factual disagreement. The field office will make every 
effort to reach agreement on the facts and specific points at issue. The taxpayer is encouraged 
to submit a written statement with an explanation of the taxpayer's position and a discussion 
of the statutory prOVisions that support the taxpayer's position. 

.02 If the subject matter of the request involves a transaction among multiple taxpayers, the 
Associate office may issue a single TAM, but only if each taxpayer agrees to participate in the 
process . 

. 03 If applicable, the request for technical advice must include a copy of the relevant parts of 
ail foreign laws, including statutes, regulations, administrative pronouncements, and any other 
relevant legal authority. This copy must be in the official language of the country involved and 
must be produced from an official publication of the foreign government or another widely 
available, generally accepted publication. If English is not the official language of the country 
involved, the submission must also include a copy of an English translation of the relevant 
parts of all foreign laws. The translation must be from an official publication of the foreign 
government or another widely available, generally accepted publication or from a certified 
English translation submitted in accordance with Section 7.03(2) of this revenue procedure. 
The tax.payer or the field office must identify the title and date of publication, including updates. 
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of any widely available, generally accepted publication used by the taxpayer or its qualified 
transl~tor as a source for the relevant parts of the foreign law. The taxpayer and the field office 
mus~ mform the Associate office of the implications of any authority believed to in~e,?ret ~he 
foreIgn law, such as pending legislation, treaties, court decisions. notices. and admInIstratIve 
decisions. 

(I) If the interpretation of a foreign law or foreign document is a material fact. the Associate 
office, at its discretion, may refuse to issue a TAM. This section applies whether or not the field 
office and the taxpayer dispute the interpretation of a foreign law or foreign document. The 
interpretation of a foreign law or foreign document means making a judgment about the import 
or effect of the foreign law or document that goes beyond its plain meaning. 

(2) If applicable, a request for technical advice must include an accurate and complete cer
tified English translation of the relevant parts of all contracts, wills, deeds, agreements, instru
ments, trust documents, proposed disclaimers, or other documents in a language other than 
English. If the taxpayer or the field office chooses to submit certified English translations of 
foreign laws, those translations are to be based on an official publication of the foreign govern
ment or another widely available, generally accepted publication. In either case, the translation 
must be that of a qualified translator and are to be attested to by the translator. The attestation 
is to contain: (1) the attestant's name and address; (2) a statement that the translation submitted 
is a true and accurate translation of the foreign language document or law; and (3) a statement 
about the attestant's qualifications as a translator and that attestant's qualifications and knowl
edge regarding tax matters or any foreign law translated if the law is not a tax law . 

. 04 A request for technical advice involving the interpretation of a substantive provision of 
a relevant income tax or estate tax treaty must include a written statement addressing whether: 
(I) the tax authority of the treaty jurisdiction has issued a ruling on the same or similar issue 
for the taxpayer, a related taxpayer (within the meaning of § 267 or a member of an affiliated 
group of which the taxpayer is also a member within the meaning of § 1504 (related taxpayer», 
or any predecessor; (2) the same or similar issue for the taxpayer, a related taxpayer, or any 
predecessor, is being examined, or has been settled, by the tax authority of the treaty jurisdic
tion or is otherwise the subject of a closing agreement in that jurisdiction; and (3) the same or 
similar issue for the taxpayer, a related taxpayer, or any predecessor, is being considered by 
the competent authority of the treaty jurisdiction . 

. 05 Every request for technical advice must include a statement of proposed deletions from 
public inspection. The text of TAMs are open to public inspection under § 611O(a). The Ser
vice deletes certain information from the text before it is made available to the public in order 
to protect the privacy of taxpayers. To help the Service make the necessary deletions, the tax
payer must provide a statement indicating the deletions desired. A taxpayer who wants only 
names, addresses, and identifying numbers deleted should state this in the deletion statement. 
A taxpayer who wants more information deleted must provide a copy of the TAM request and 
supporting documents on which the taxpayer has placed brackets around the material to be 
deleted plus a statement indicating the statutory basis under § 6110(c) for each proposed dele
tion. The deletion statement must not appear in the memorandum described in Section 7.01 of 
this revenue procedure. Instead, the deletion statement is to be made in a separate document 
that is signed and dated by the taxpayer or the taxpayer's authorized representative. A stamped 
signature or faxed signature is not permitted. If the deletion statement is not submitted, the 
taxpayer will be notified and advised by the field office that the statement is required. If the 
deletion statement is not received within 10 calendar days after the notification, the field office 
will use its best effort to provide the Associate office with an appropriate deletion statement. 
The taxpayer should follow this same process to propose deletions from any additional infor
mation submitted after the initial request for a TAM. An additional deletion statement is not 
required with each submission of additional information if the taxpayer's initial deletion state
ment requests that only names, addresses, and identifying numbers are to be deleted and the 
taxpayer wants only the same information deleted from the additional information . 

. 06 The field office prepares the memorandum described in Section 7.01 of this revenue 
procedure with the assistance of field counsel and sends it to the taxpayer by mail or fax trans-



Transmittal Form 4463, Request 
for Technical Advice 

All supporting and additional 
documents 

mission. The taxpayer then will have 5 calendar days from the date of mailing or fax transmis
sion to respond by providing a written statement specifying any disagreement on the facts and 
issues. A taxpayer who needs more than 5 calendar days must submit a written request for an 
extension of time, subject to the approval of the director. The director shall make a determi
nation on the request for extension as soon as reasonably possible. The request for extension 
shall be considered denied unless the director informs the taxpayer otherwise. The decision of 
the director on whether to approve an extension, and the length of any extension granted, is 
final and may not be appealed. After the taxpayer's response is received by the field office, 
the parties will have 10 calendar days to resolve remaining disagreements. If all disagreements 
about the statement of facts and issues are resolved, then the field office will prepare a single 
statement of those agreed facts and issues. If disagreements continue, both the taxpayer's set 
of facts and issues and the field's sets of facts and issues will be forwarded to the Associate 
office. The field office, with the assistance of field counsel, will prepare a memorandum for 
the Associate office highlighting the material factual differences, and provide a copy to the 
taxpayer. This memorandum will be forwarded with the initial request for technical advice. 
The taxpayer's statement of facts and issues must be accompanied by the following declara
tion: "Under penalties of perjury, I declare that I have examined this information, including 
accompanying documents, and, to the best of my knowledge and belief, the information con
tains all the relevant facts relating to the request for technical advice, and such facts are true, 
correct, and complete." This declaration must be signed in accordance with the requirements 
in section 7.01 (l5)(b) of Rev. Proc. 2008-1. The field office must submit this declaration 
with the initial request for technical advice. If no agreement regarding the facts is reached, the 
Associate office may rely on the facts presented by the field office. 

The field office will offer the taxpayer an opportunity to participate in the development of 
the TAM. If the taxpayer participates in the process, the field office wiII continue to offer the 
taxpayer the opportunity to participate. If the taxpayer does not participate in a material stage 
of the process after being offered an opportunity, the Associate office will nonetheless process 
the request, and the taxpayer will have waived the right to participate in the development and 
issuance of the TAM, including the right to the conference described in section 9. 

Under no circumstances will a taxpayer be treated as having waived Its right to see the issued 
TAM or having waived its rights regarding disclosure and deletions described in Section 10. 

A taxpayer's failure to participate in the development of the memorandum will be consid
ered a failure to participate in a material stage of the TAM process and result in a waiver of the 
right to the conference discussed in Section 9. 

.07 The field counsel, with whom the TAM request was coordinated, must use Form 4463, 
Request for Technical Advice or Technical Expedited Advice, for submitting a request for a 
TAM through TSS4510 to the Associate office. While the field office is responsible for prepar
ing Form 4463, field counsel must submit the Form 4463 for a TAM request to the TSS4510 
email address. To the extent feasible, the accompanying documents should also be submitted 
to the TSS451 0 email address, followed by hard copy upon the request of the assigned branch 
of the Associate office. 

,08 Field counsel should send additional or supporting documents that are not available in 
electronic form by fax to TSS4510 at 202-622-4817 or by express mail or private delivery 
service to the following address to avoid any delays in regular mail: 

Internal Revenue Service 
Attn: CC:PA:LPD:TSS, Room 5329 
1111 Constitution Avenue, NW 
Washington, DC 20224 

Whenever possible, all documents should contain the case number and name of the Asso
ciate office attorney assigned to the pre-submission conference for the TAM request. 

Sec. 7.08 
2008-1 C.B. 99 
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The field office must indicate on the Form 4463 the proper mailing address of the direc.tor 
to whom the Associate office should mail a copy of its reply to the TAM request under SectIOn 
10.06 of this revenue procedure . 

. 09 The field office must submit one paper copy of the request for a TAM to the address in 
Section 7.07 of this revenue procedure, one paper copy to the Division Counsel of the operat
ing division that has jurisdiction over the taxpayer's tax return, and, if the request is from an 
Appeals office, one paper copy to the Appeals Director, Technical Services . 

. \0 Any authorized representative, as described in section 7.01(13) of Rev. Proc. 2008-1, 
whether or not enrolled to practice, must comply with Treasury Department Circular No. 230 
(31 C.F.R. part 10 (2002)) and with the Conference and Practice Requirements of the Statement 
of Procedural Rules (26 C.F.R. §§ 601.501-601.509 (2002)). Form 2848, Power of Attorney 
and Declaration of Representative (Rev. March 2004), should be used. An originaL a copy, or 
a fax transmission of the power of attorney is acceptable, if its authenticity is not reasonably 
disputed . 

. 11 After consultation with Appeals, the Service may send the taxpayer a letter (Letter 950 
(DO) or other letter from the 950 series, also known as a 30-day letter) notifying the taxpayer 
of the right to protest the proposed changes within 30 days, while a request for technical advice 
is pending. 

.01 After a request for technical advice has been received by the appropriate Associate of
fice, it will be assigned to an Associate office attorney within a branch. The Associate office 
attorney determines whether the request meets all procedural requirements of sections 4, 5, 6, 
and 7 of this revenue procedure and whether it raises issues that are appropriately addressed in 
a TAM. 

.02 If the assigned reviewer in the Associate office determines that guidance other than a 
TAM should be provided, the reviewer will immediately notify the Associate Chief Counsel. 
This other form of guidance may be published guidance, generic advice, or case-specific ad
vice. Although the reviewer should make this determination as soon as possible, it may be 
made at any time during the processing of the request for advice. To make this determination, 
the reviewer should consider whether the issue has a broad application to similarly situated tax
payers or an industry and whether resolution of the issue is important to a clear understanding 
of the tax laws. The Associate Chief Counsel, after consultation with Division Counsel Head
quarters and the Operating Division, will decide whether to issue the TAM or issue guidance 
in another form. The Associate Chief Counsel may decide to issue the TAM as well as another 
type of guidance, if doing so would promote sound tax administration. 

.03 Upon receipt of a request for technical advice, the Associate office attorney who is 
assigned as the primary attorney on the request should immediately contact the field office. 
The purpose of this contact is only to acknowledge receipt of the request. Unless otherwise 
indicated, all references in this section to the Associate office or Associate office attorney are 
to the Associate office and attorney with primary responsibility for the TAM request. 

.04 Within 7 calendar days after assignment, the Associate office attorney will contact the 
field office and field counsel to discuss any deficiencies in the request and will work with the 
field office and field counsel to correct them. If the deficiencies cannot be corrected over the 
next 7 calendar days, the request will be closed and returned to the field office. The request 
may be resubmitted when the deficiencies are corrected. 

If only minor procedural deficiencies exist, the Associate office attorney will request the 
additional information without returning the case. If substantial additional information is re-
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quired to resolve an issue or if major procedural problems cannot be resolved, the Associate 
office attorney will inform the field office and field counsel that the request for technical advice 
is to be returned. If a request is returned, the field office should promptly notify the taxpayer 
of that decision and the reasons for the decision . 

. 05 Within 21 calendar days of receipt, the Associate office attorney should contact the field 
office to discuss any procedural and substantive issues in the request. The Associate office 
attorney should also inform the field office about any matters referred to another Associate 
office or branch for assistance and provide points of contact for the other Associate offices or 
branches . 

. 06 If additional information is needed, the Associate office attorney will obtain that infor
mation from the taxpayer, the director, or the Appeals Area Director in the most expeditious 
manner possible. Any additional information requested from the tax.payer by the Associate 
office must be submitted by letter, accompanied by a penalties of perjury statement that con
forms with the penalties of perjury statement set forth in Section 7.05 of this revenue procedure, 
within 10 calendar days after the request for information is made. To facilitate prompt action, 
the Service and taxpayers are encouraged to exchange information by fax or express mail ser
vice whenever feasible. A taxpayer's failure to submit the additional information requested 
is considered a failure to participate in a material stage of the TAM process and results in a 
waiver of the right to the conference discussed in Section 9 . 

. 07 A taxpayer's request for an extension of time to submit additional information must be 
made in writing and received by the Associate office within the 10-day period. It must provide 
compelling facts and circumstances to justify an extension. Only the Associate Chief Counsel 
of the primary office to which the case is assigned may determine whether to grant or deny the 
request for an extension. Except in rare and unusual circumstances, the Associate office will 
not agree to an extension of more than 10 calendar days beyond the end of the IO-day period. 
There is no right to appeal the denial of a request for an extension . 

. 08 Any additional information submitted by the taxpayer should be sent to the attention of 
the assigned Associate office attorney. Generally, only the original of the additional informa
tion is necessary. In appropriate cases, however, the Associate office may request additional 
copies of the information. The taxpayer must also send a copy of the additional information to 
the director for comment. Any comments by the director must be furnished within an agreed 
period of time to the Associate office with primary responsibility for the TAM request. If the di
rector does not have any comments, the Associate office attorney should be notified promptly. 
When the director receives a copy of the additional information from the taxpayer, the director 
must provide field counsel with a copy . 

. 09 The Associate office attorney will inform the field office and field counsel when all 
necessary substantive and procedural infonnation has been received. If possihle, the Associate 
office attorney will provide a tentative conclusion. If no tentative conclusion can be reached, 
the Associate office is encouraged to discuss the underlying complexities with the field office 
and field counsel. Because the Associate office attorney's tentative conclusion may change 
during the preparation and review of the TAM, the tentative conclusion is not considered fi
nal. If the tentative conclusion is changed, the Associate office attorney will inform the field 
office and field counsel. Neither the Associate office, nor the field office or the field counsel, 
should discuss the tentative conclusion and its underlying rationale with the taxpayer or the 
taxpayer's representative until the Associate office is ready to issue a TAM that agrees with 
the taxpayer's position or is ready to hold an adverse conference. To afford taxpayers an ap
propriate opportunity to preparc and present their position at an adverse conference, however, 
the taxpayer or the taxpayer's representative is to be told (by the Associate office attorney) the 
tentative conclusion when scheduling the adverse conference. field counsel should be notified 
of, and given the opportunity to participate in, the notification to the taxpayer of the tentati ve 
conclusions and scheduling of the adverse conference. 

Sec. 8.09 
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.0 I If the Associate office proposes to issue a TAM that will be adverse to the taxpayer, and 
if the taxpayer has not waived its right to a conference, the taxpayer is to be informed of the 
time and place of the conference . 

. 02 The conference for a TAM must occur within 10 calendar davs after the taxpayer is 
informed that an adverse TAM is proposed. The Associate office will notify the field office 
and field counsel of the scheduled conference and will offer the field office and field counsel 
the opportunity to participate in the conference . 

. 03 Only an Associate Chief Counsel may approve an extension of the 10-day period for 
holding a conference. Although extensions are granted in appropriate circumstances at the dis
cretion of the Associate Chief Counsel, taxpayers should not expect extensions to be routinely 
granted. The taxpayer must submit a request for an extension in writing to the Associate Chief 
Counsel of the primary office to which the case is assigned, and must immediately notify the 
field office and field counsel of the request. The request must contain a detailed justification 
for the extension and must be submitted sufficiently before the end of the IO-day period to 
allow the Associate Chief Counsel to consider, and either approve or deny, the request before 
the end of the I O-day period. If unusual circumstances near the end of the 10-day period make 
a timely written request impracticable, the taxpayer may orally inform the assigned Associate 
office attorney or reviewer before the end of the 10-day period about the need for an extension 
and then promptly submit the written request. The Associate office attorney will inform the 
taxpayer by telephone of the approval or denial of a requested extension. There is no right to 
appeal the denial of a request for extension . 

. 04 In generaL a taxpayer who has not waived the right to a conference is entitled by right to 
only one conference with the Associate office. The conference is normally held at the branch 
level. A person who has authority to sign the transmittal memorandum in his or her own name, 
or on behalf of the branch chief, will participate. When more than one branch of an Associate 
office has taken an adverse position on issues in the request or when the position ultimately 
adopted by one branch will affect another branch's determination, a representative from each 
branch with authority to sign in his or her own name, or for the branch chief, will participate 
in the conference. The conference is the conference of right for each subject discussed. 

.05 After the conference of right, the Service will offer the taxpayer an additional confer
ence of right only if an adverse holding is proposed on a new issue or on the same issue but on 
grounds different from those discussed at the first conference. If a tentative position is changed 
at a higher level with a result less favorable to the taxpayer, the taxpayer has no right to an
other conference if the grounds or arguments on which the change is based were discussed at 
the conference of right. The limitation on the number of conferences to which a taxpayer is 
entitled does not prevent the Associate office from inviting a taxpayer to participate in addi
tional conferences if that office determines that additional conferences would be useful. These 
additional conferences are not to be offered routinely following an adverse decision. 

Additional information submitted .06 In order to ensure that the conference of right is productive, the taxpayer should make a 
after the conference reasonable effort to supply all information, documents, and arguments in writing well before 

the conference. Sometimes, however, it becomes apparent that new information may be help
ful in resolving issues discussed at the conference. If the Associate office and the taxpayer 
agree that such information would be helpful, all such materials must be submitted and re
ceived within 10 calendar days after the conference. Any extension of the 10-day period must 
be requested by the taxpayer in writing and must be approved by the Associate Chief Counsel. 
Extensions will not be routinely granted. Taxpayers have no right to submit additional mate
rials after the conference. and are discouraged from providing additional copies or versions of 
materials already submitted. If the additional information is not received from the taxpayer 
within 10 calendar days plus any extensions granted by an Associate Chief Counsel, the TAM 
will be issued on the basis of the existing record. 

Sec. 9 
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The taxpayer must also send a copy of the additional information to the director for com
ment. The director must provide a copy to the field counsel assigned to the request for technical 
advice. If the additional information has a significant impact on the facts in the request. the As
sociate office will ask the director for comments. The director will respond within the agreed 
upon period of time. lfthe director has no comments, he or she must notify the Associate office 
attorney promptly. 

.07 Conferences under this section are generally conducted in person, but may be conducted 
by telephone . 

. 08 At the conclusion of the conference, no commitment will be made about the conclusion 
that the Service will finally adopt for any issue, including the outcome of a request for relief 
under § 7805(b) . 

. 09 No tape, stenographic, or other verbatim recording of a conference may be made by any 
party. 

.01 The Associate office attorney prepares replies to requests for technical advice in two 
parts. Each part identifies the taxpayer by name, address, identification number, and year or 
years involved. The first part of the reply is a transmittal memorandum (Form M-6000). If 
the transmittal memorandum provides information not in the TAM, or the case is returned 
for further development, the transmittal memorandum may be Chief Counsel Advice, as de
fined in § 61100)(1), subject to public inspection under § 6110. The second part is the TAM, 
which contains: (I) a statement of the issues; (2) the conclusions of the Associate office; (3) a 
statement of the facts pertinent to the issues; (4) a statement of the pertinent law, tax treaties, 
regulations, revenue rulings, and other precedents published in the Internal Revenue Bulletin, 
and court decisions; and (5) a discussion of the rationale supporting the conclusions reached by 
the Associate office. The conclusions give direct answers, whenever possible, to the specific 
issues raised by the field office. The Associate office is not bound by the issues as submitted 
by the taxpayer or by the field office and may reframe the issues to be answered in a TAM 
after consultation with the field office and field counsel. The discussion of the issues in a TAM 
will be in sufficient detail so that the field or Appeals officials will understand the reasoning 
underlying the conclusion. 

.02 The taxpayer or the taxpayer's authorized representative may obtain information on the 
status of the request by contacting the field office that requested the advice. The Associate 
office attorney or reviewer assigned to the TAM request will give frequent status updates to 
the field office and field counsel. 

.03 Accompanying the TAM is a notice under § 611O(f)(l) of intention to disclose a TAM, 
including a copy of the version proposed to be open to public inspection and notations of third 
party communications under § 61l0(d). Before the TAM is issued, the Associate office will 
inform the taxpayer orally or in writing of the material likely to appear in the TAM that the 
taxpayer proposed for deletion but that the Service has determined should not be deleted. If 
so informed, the taxpayer may submit within 10 calendar days any further information or ar
guments supporting the taxpayer's proposed deletions. The Service will attempt to resolve all 
disagreements about proposed deletions before the TAM is issued. The taxpayer does not have 
the right to a conference to resolve any disagreements about material to be deleted from the 
text of the TAM. 

.04 The Associate office attorney will inform the field counsel regarding the Associate of
fice's final conclusions before the TAM is issued. The field counsel will be offered a reasonable 
opportunity to review and informally discuss these conclusions before the TAM is issued. 

.05 After the field counsel is given a reasonable opportunity to review the Associate office's 
final conclusions but before the TAM is issued, the Associate office attorney will provide a 
draft of the proposed final version of the TAM to the field office and field counseL If the field 

Sec. 10.05 
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office or field counsel disagrees with the proposed final conclusions, normal reconciliation and 

reconsideration procedures will be followed to resolve the differing views . 

. 06 A TAM is generally addressed to the field office that requested it. A copy of th~ reply 
to a request from LMSB should be mailed simultaneously to the appropriate Industry DlTector. 
A reply to a request from Appeals should be addressed to the appropriate field office, through 
the Appeals Director, Technical Services, C:AP . 

. 07 The Associate office will provide a copy of the reply to the request for technical advice 
(the final TAM) to the individual field counsel attorney who assisted the field office in sub
mitting the request and to that attorney's Associate Area Counsel. The Associate office also 
will provide a copy of the final TAM to the Division Counsel for the operating division from 
which the request originated or that has jurisdiction over the particular matter in the TAM. The 
reply may be transmitted electronically if it is in .pdf format, or may be sent by mail or fax 

transmission . 

. 08 Requests for reconsideration must describe with specificity the errors in the analysis 
and conclusions. Requests should focus on points that the TAM overlooked or misconstrued 
rather than simply re-argue points raised in the initial request. The Associate office will give 
priority consideration to the request and should act on the request as expeditiously as possible. 
The Associate office may request further submissions from the field or the taxpayer, but the 
parties should otherwise make no additional submissions. If a request for reconsideration fails 
to follow the procedures set forth in this section of this revenue procedure, or the request fails to 
raise issues or arguments different from those asserted in the initial request for technical advice, 
the Associate office may return the request for reconsideration without ruling on the request for 
reconsideration. The taxpayer is not entitled to be informed that a request for reconsideration 
is being considered. 

.09 The Associate office will not discuss the specific contents of the TAM with the taxpayer 
until after the field office has given a copy of the TAM to the taxpayer. 

.10 After a TAM is sent to the director, the director gives the taxpayer a copy of the TAM, 
the notice of intention to disclose under § 611O(t)(I), and a copy of the version proposed to 
be open to public inspection, which includes notations of third party communications under 
§ 6110. If a request for technical advice pertains to more than one taxpayer, the director will 
provide each pertinent taxpayer with a copy of the TAM and will notify the Associate office 
when this occurs. The requirement to give a taxpayer a copy of the TAM does not apply to 
a TAM involving civil fraud or a criminal investigation, relating to a civil fraud or criminal 
investigation, or involving a jeopardy or termination assessment. 

.11 Generally, the Associate office considers only the deletion of material that the taxpayer 
has proposed for deletion or other deletions as required under § 611 O( c) before the TAM is sent 
to the director. After receiving the notice of intention to disclose under § 611 O(t)( 1), the tax
payer may protest the disclosure of certain information in it by submitting a written statement 
within 20 calendar days which identifies those deletions not made by the Service that the tax
payer believes should have been made. The taxpayer must also submit a copy of the version of 
the TAM proposed to be open to public inspection with brackets around the deletions proposed 
by the taxpayer that have not been made by the Associate office plus a statement indicating 
the statutory basis under § 6110 for each proposed deletion. Within 20 calendar days after it 
receives the taxpayer's response to the notice under § 611O(t)(1), the Associate office must 
mail to the taxpayer its final administrative conclusion about the deletions to be made. 

.12 The public inspection provisions of § 6110, including taxpayer notification and deletion 
processes, do not apply to any document to which § 6104 authorizes its disclosure. 

.13 The provisions of this section about referring issues upon the taxpayer's request, telling 
the taxpayer about the referral of issues, giving the taxpayer a copy of the arguments submitted, 
submitting proposed deletions, granting conferences in the Associate office, or providing a 
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copy of the TAM to the taxpayer do not apply to a TAM described in § 611O(g)(5)(A), which 
involves any matter that is the subject of a civil fraud or criminal investigation, is otherwise 
closely related to a civil fraud or criminal investigation, or involves a jeopardy or termination 
assessment. In these cases, a copy of the TAM may be given to the taxpayer only after all 
proceedings in the investigations or assessments are complete, but before the Commissioner 
mails the notice of intention to disclose under § 6110(f)( I). The taxpayer may then provide the 
statement of proposed deletions to the Associate office. 

.01 Once a request for a TAM has been sent to the Associate office, only a director may 
withdraw the request, and this must be done before the responding transmittal memorandum 
for the TAM is signed. To withdraw the request, the director must first notify the taxpayer of 
the intent to withdraw unless: (I) the period of limitations on assessment is about to expire and 
the taxpayer has declined to give written consent to extend the period; or (2) the notification 
would be prejudicial to the best interests of the Government. If the taxpayer does not agree that 
the request should be withdrawn and wishes to request review of the decision, the procedures 
in Section 5.04 of this revenue procedure for review must be followed. 

.02 Acknowledgment of the withdrawal of a request submitted by a director or Appeals 
should be sent to the appropriate director or Appeals office, through the Appeals Director, 
Technical Services, C:AP. 

.03lf the Associate office determines that a TAM will not be issued, it may return the TAM 
unanswered. This determination must be made on the basis of sound tax administration and 
must be approved by the Associate Chief Counsel. The decision not to issue a TAM should 
be an infrequent occurrence and be made only after consultation with field counsel and the 
requesting field office. If field counsel disagrees with this determination, they may request 
reconsideration through existing reconciliation procedures . 

. 04 If a request for technical advice is withdrawn or an Associate office decides not to issue 
a TAM, the Associate office may address the substantive issues through published guidance, 
such as a regulation or revenue ruling, or other generic or case-specific legal advice. The 
decision to address the issues through these other forms of guidance is based on the general 
standards for issuing those types of guidance. 

.01 After a TAM is issued, the director must process the taxpayer's case on the basis of 
the conclusions in the TAM. Specifically, if a TAM provides conclusions involving a § 103 
obligation and the issuer of this obligation, the director must apply the conclusions to the issuer 
and any holder of the obligation, unless the holder also initiates a request for a TAM on the 
same issue addressed in the TAM involving the issuer, and the Associate office issues a TAM 
involving that issue and that holder. The Appeals Area Director may settle the issue under its 
existing settlement authority. 

.01 The holdings in a TAM are applied retroactively, whether they are initial holdings or 
they are later holdings that modify or revoke holdings in a prior TAM. The Associate Chief 
Counsel with jurisdiction over the TAM, however, may exercise the discretionary authority 
under § 7805(b) to limit the retroactive effect of any holding. This authority is exercised in 
rare and unusual circumstances. 

Sec. 13.01 
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.02 Generally, a. TA~ that revokes or modifies a letter ruling or an earlier TAM w.ill not 
?e apphe~ retroactIvely ~f: (1) the applicable law has not changed; (2) the taxpayer dl.rectly 
Involved In the letter ruhng or earlier TAM relied in ood faith on it; and (3) revocatIOn or 
modification would be detrimental to the taxpayer. Thegnew TAM will be applied retroactively 

to the taxpayer whose tax liability was directly involved in the letter ruling or TAM if: (I) 
controlling facts have been misstated or omitted; or (2) the facts at the time of the transaction 

are materially different from the controlling facts on which the letter ruling or earlier TAM was 
based. If a letter ruling or a TAM is modified or revoked with retroactive effect, the notice to 
the taxpayer, except in fraud cases, should set forth the grounds on which the modification or 
revocation is being made and the reason why the modification or revocation is being applied 
retroacti vely . 

. 03 If an issue addressed in the TAM relates to a continuing action or a series of actions, it 
is generally applied until it is withdrawn or until the conclusion is modified or revoked by a 
final decision in favor of the taxpayer with respect to that issue, the enactment of legislation, 
the ratification of a tax treaty, a decision of the United States Supreme Court, or the issuance 
of temporary regulations, final regulations, a revenue ruling, or other statement published in 
the Internal Revenue Bulletin. Publication of a notice of proposed ruiemaking does not affect 
the application of a TAM. If a new holding in a TAM is less favorable to the taxpayer than 
the holding in an earlier TAM, the new holding is generally not applied to the period when the 
taxpayer relied on the earlier holding. It will be applied to that period, however, if material 
facts on which the earlier TAM was based have changed . 

. 04 Under § 611O(k)(3), a taxpayer may not rely on a TAM issued by the Service for another 
taxpayer. In addition, retroactive or non-retroactive treatment to one member of an industry 
directly involved in a letter ruling or TAM does not extend to another member of that same 
industry, and retroactive or non-retroactive treatment to one client of a tax practitioner does 
not extend to another client of that same practitioner. 

.01 A taxpayer with respect to whom a TAM is issued or for whom a TAM request is pending 
may request that the appropriate Associate Chief Counsel limit the retroactive effect of any 
holding in the TAM or of any subsequent modification or revocation of the TAM. For a pending 
request for technical advice, the taxpayer should make the request for relief under § 7805(b) 
as part of the initial request for advice. The Associate office will consider a request for relief 
under § 7805(b) made at a later time if there is justification for having delayed the request. 

.02 During the course of an examination of a taxpayer's return by the director or during con
sideration of the taxpayer's return by the Appeals Area Director, a taxpayer's request to limit 
retroactivity must be made in the form of a request for a TAM. This includes recommendations 
by the director that an earlier letter ruling or TAM be modified or revoked. The request must 
meet the general requirements of a request for technical advice. It must also: (I) state that it is 
being made under § 7805(b); (2) state the relief sought; (3) explain the reasons and arguments 
in support of the relief sought; and (4) include any documents bearing on the request. The 
taxpayer's request must be submitted to the director, who should then forward the request to 
the Associate office for consideration. 

.03 A request for relief under § 7805(b) must be made in the form of a request for a letter 
ruling if: (I) a TAM addressing a continuing transaction is modified or revoked by later pub
lished guidance; and (2) the request for relief is submitted before an examination has begun 
covering those years for which relief is sought. The requirements for a letter ruling request are 
given in Rev. Proc. 2008-1 (this Bulletin). 

.04 When a request for a TAM concerns only the application of § 7805(b), the taxpayer 
has the right to a conference with the Associate office in accordance with the provisions of 
Section 9 of this revenue procedure. If the request for application of § 7805(b) is included in 
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the request for a TAM on the substantive issues or is made before the conference of right on 
the substantive issues, the § 7805(b) issues will be discussed at the taxpayer's one conference 
of right. If the request for the application of § 7805(b) is made as part of a pending TAM 
request after a conference has been held on the substantive issues and the Service determines 
that there is justification for having delayed the request, then the taxpayer will have the right 
to one conference of right concerning the application of § 7805(b). with the conference limited 
to discussion of this issue only. 

.05 When a TAM grants a taxpayer relief under § 7805(b), the director may not request 
reconsideration of the § 7805(b) issue unless the director determines there has been a misstate
ment or omission of controlling facts by the taxpayer in its request for § 7805(b) relief. 

There were no significant changes made to Rev. Proc. 2007-2. 

Rev. Proc. 2007-2,2007-1 C.B. 88, is superseded. 

This revenue procedure is effective January 7, 2008. 

The principal author of this revenue procedure is Mary Ellen Keys of the Office of Associate 
Chief Counsel (Procedure & Administration). For further information regarding this revenue 
procedure for matters under the jurisdiction of: 

(I) the A~sociate Chief Counsel (Corporate), contact Richard Todd at (202) 622-7700 (not 
a toll-free call); 

(2) the Associate Chief Counsel (Financial Institutions and Products), contact Arturo 
Estrada at (202) 622-3900 (not a toll-free call); 

(3) the Associate Chief Counsel (Income Tax and Accounting), contact Arlene Blume at 
(202) 622-4800 (not a toll-free call); 

(4) the Associate Chief Counsel (Passthroughs and Special Industries), contact Susan H. 
Levy at (202) 622-3040 (not a toll-free call); 

(5) the Associate Chief Counsel (Procedure and Administration), contact George Bowden 
or Henry Schneiderman at (202) 622-3400 (not a toll-free call); 

(6) the Di vision Counsell Associate Chief Counsel (Tax Exempt and Government Entities), 
contact Marie Cashman at (202) 622-6040 (not a toll-free call); 

(7) the Associate Chief Counsel (International), contact Craig R. Gilbert at (202) 927-0811 
(not a toll-free call); 

(8) the Commissioner (Large and Mid-Size Business Division), contact Shirley S. Lee at 
(202) 283-8417 (not a toll-free call); 

(9) the CommiSSIOner (Small Business/Self-Employed Division), contact Ronald E. 
Hartman at (856) 414-6447 (not a toll-free call); 

(10) the Commissioner (Wage and Investment Division), contact Geoffrey Gerbore at 
(631) 447---4428 (not a toll-free call); or 

(11) the Office of Appeals. contact Kevin E. McGrath at (314) 612-465] (not a toll-free 
call). 
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SECTION 1. PURPOSE AND 
NATURE OF CHANGES 

.0 I The purpose of this revenue pro
cedure is to update Rev. Proc. 2007-3, 
2007-1 C.B. 108, by providing a revised 
list of those areas of the Internal Rev
enue Code under the jurisdiction of the 
Associate Chief Counsel (Corporate), the 
Associate Chief Counsel (Financial Insti
tutions and Products), the Associate Chief 
Counsel (Income Tax and Accounting). the 
Associate Chief Counsel (Passthroughs 
and Special Industries), the Associate 
Chief Counsel (Procedure and Administra
tion), and the Division Counsell Associate 
Chief Counsel (Tax Exempt and Govern
ment Entities) relating to issues on which 
the Internal Revenue Service will not is
sue letter rulings or determination letters. 
For a list of areas under the jurisdiction 
of the Associate Chief Counsel (Inter
national) relating to international issues 
on which the Service will not issue letter 
rulings or detennination letters, see Rev. 
Proc. 2008-7. this Bulletin. For a list of 
areas under the jurisdiction of the Com
missioner. Tax Exempt and Government 
Entities Division relating to issues. plans 
or plan amendments on which the Service 
will not issue letter rulings and determi
nation letters. see, respectively. section 8 
of Rev. Proc. 2008-4 (this Bulletin) and 
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section 3.02 of Rev. Proc. 2008-6 (this 

Bulletin). 
. 02 Changes. 
(I) New section 3.0\(9) (Section 

102.-Gifts and Inheritances) has been 

added. 
(2) New section 3.01 (13) (Section 

ll7.-Qualified Scholarships) has been 
added. 

(3) New section 3.01(22) (Section 

l70.-Charitable, Etc .. Contributions and 
Gifts) has been added. 

(4) New section 3.01(24) (Section 
181.-Treatment of Certain Qualified 
Film and Television Productions) has been 
added. 

(5) New section 3.01(25) (Section 

199.-Income Attributable to Domestic 
Production Activities) has been added. 

(6) New section 3.01(62) (Section 
2055.-Transfers for Public. Charitable, 
and Religious Uses) has been added. 

(7) New section 3.01 (64) (Section 
2522.-Charitable and Similar Gifts) has 
been added. 

(8) Old section 4.01(7) (Sections 
104(a)(2) and 3121.-Compensation for 
Injuries or Sickness; Definitions) has been 
deleted. 

(9) New section 4.01(40) (Section 
1001.-Determination of Amount of and 
Recognition of Gain or Loss) has been 
added. 

(10) New section 4.01 (41) (Section 

1221.-Capital Asset Defined) has been 

added . 
(11) Section 4.0](42) (Section 

I 362.-Election; Revocation; Tennina

tion) has been updated. 
(12) Old section 4.01 (53) (Section 

3121) has been deleted. 
(13) New section 4.02(10) (involving 

allocation for Federal tax purposes of 
amounts received for compensation for 
injuries or sickness or other matters) has 

been added. 
(14) New Section 5.02 (Section 

n.-Annuities; Certain Proceeds of En
dowment and Life Insurance Contracts) 

has been added. 
(15) New Section 5.04 (Section 

148.-Arbitrage) has been added. 
(16) New section 5.10 (Section 

664.-Charitable Remainder Trusts) has 

been added. 

SECTION 2. BACKGROUND AND 
SCOPE OF APPLICATION 

.0 I Background. 
Whenever appropriate in the interest of 

sound tax administration, it is the policy of 
the Service to answer inquiries of individu
als and organizations regarding their status 
for tax purposes and the tax effects of their 
acts or transactions, prior to the filing of 



returns or reports that are required by the 
revenue laws. 

There are, however, certain areas in 
which, because of the inherently factual 
nature of the problems involved, or for 
olher reasons, the Service will not issue 
rulings or determination letters. These 
areas are set forth in four sections of this 
revenue procedure. Section 3 reflects 
those areas in which rulings and deter
minations will not be issued. Section 4 

sets forth those areas in which they will 
not ordinarily be issued. "Not ordinar
ily" means that unique and compelling 
reasons must be demonstrated to justify 
the issuance of a ruling or determination 
letter. Those sections reflect a number of 
specific questions and problems as well 
as general areas. Section 5 lists specific 
areas for which the Service is temporar
ily not issuing rulings and determinations 
because those matters are under study. Fi
nally, section 6 of this revenue procedure 
lists specific areas where the Service will 
not ordinarily issue rulings because the 
Service has provided automatic approval 
procedures for these matters. 

See Rev. Proc. 2008-1 (this Bulletin) 
particularly section 6 captioned "Under 
What Circumstances Does The Service 
Not Issue Letter Rulings Or Determination 
Letters?" for general instructions and other 
situations in which the Service will not or 
ordinarily will not issue letter rulings or 
determination letters. 

With respect to the items listed, rev
enue rulings orrevenue procedures may be 
published in the Internal Revenue Bulletin 
from time to time to provide general guide
lines regarding the position of the Servicc. 

Additions or deletions to this revenue 
procedure as well as restatements of items 
listed will be made by modification of 
this revenue procedure. Changes will be 
published as they occur throughout the 
year and will be incorporated annually in 
a new revenue procedure published as the 
third revenue procedure of the year. These 
lists should not be considered alI-inclu
sive. Decisions not to rule on individual 
cases (as contrasted with those that present 
significant pattern issues) are not reported 
in this revenue procedure and will not be 
added to subsequent revisions. 

.02 Scope of Application. 
This revenue procedure does not pre

clude the submission of requests for tech-

nical advice to the National Office from 
other offices of the Service. 

.03 No-Rule Issues Part of Larger 
Transactions. 

If it is impossible for the Service to de
termine the tax consequences of a larger 
transaction without knowing the resolu
tion of an issue on which the Service will 
not issue rulings and determinations under 
this revenue procedure involving a part of 
the transaction or a related transaction, (he 
taxpayer must state in the request to the 
best of the taxpayer's knowledge and be
lief (he tax consequences of the no-rule is
sue. The Service's ruling or determination 
letter will state that the Service did not con
sider, and no opinion is expressed upon, 
that issue. In appropriate cases the Service 
may decline to issue rulings or determina
tions on such larger transactions due to the 
relevance of the no-rule issue, despite the 
taxpayer's representation. 

SECTION 3. AREAS IN WHICH 
RULINGS OR DETERMINATION 
LETTERS WILL NOT BE ISSUED 

.01 Specific questions and problems. 
(\) Section 61.-Gross Income De

fined.-Whether amounts voluntarily de
ferred by a taxpayer under a deferred-com
pensation plan maintained by an organ
ization described in § 501 (other than a 

plan maintained by an eligible employer 
pursuant to the provisions of § 457) are 
currently includible in the taxpayer's gross 
mcome. 

(2) Section 61.-Gross Income De
fined.-Whether a split-dollar life insur
ance arrangement is "materially modified" 
within the meaning of § 1.61-22(j)(2) of 
the Income Tax Regulations. (Also §§ 83, 
301, 1401,2501,3121,3231,3306,3401, 
and 7872.) 

(3) Sections 61, 451, and 100 I.-Gross 
Income Defined; General Rule for Tax
able Year of Inclusion; Determination 
of Amount and Recognition of Gain or 
Loss.-Whether, under authorization by 
an appropriate State agency to recover cer
tain costs pursuant to State specified cost 
recovery legislations, any investor-owned 
utility company realizes income upon: 
(i) the creation of an intangible property 
right; (ii) the transfer of that intangible 
property right; or (iii) the securitization of 
the intangible property right. 

(4) Section 79.-Group-Term 
Life Insurance Purchased for Employ
ees.-Whether a group insurance plan 
for 10 or more employees qualifies as 
group-term insurance. if the amount of 
insurance is not computed under a for
mula that would meet the requirements of 
§ l.79-I(c)(2)(ii) of the regulations if the 
group consisted of fewer than 10 employ
ees. 

(5) Section 83.-Property Transferred 
in Connection with Performance of Ser
vices.-Whether a restriction constitutes 
a substantial risk of forfeiture, if the em
ployee is a controlling shareholder. Also, 
whether a transfer has occurred, if the 
amount paid for the property involves a 
nonrecourse obligation. 

(6) Section 83.-Property Transferred 
in Connection with Performance of Ser
vices.-Which corporation is entitled to 
the deduction under § 83(h) in cases where 
a corporation undergoes a corporate divi
sion. if the facts are not similarto those de
scribed in Rev. RuI. 2002-1, 2002~1 C.B. 
268. 

(7) Section 101.-Certain Death Ben
etlts.-Whether there has been a transfer 
for value for purposes of § 101 (a) in situa
tions involving a grantor and a trust when 
(i) substantially all of the trust corpus con
sists or will consist of insurance policies 
on the life of the grantor or the grantor's 
spouse, (ii) the trustee or any other per
son has a power to apply the trust's in
come or corpus to the payment of premi
ums on policies of insurance on the life of 
the grantor or the grantor's spouse, (iii) the 
trustee or any other person has a power to 
use the trust's assets to make loans to the 
grantor's estate or to purchase assets from 
the grantor's estate, and (iv) there is a right 
or power in any person that would cause 
the grantor to be treated as the owner of 
all or a portion of the trust under §§ 673 to 
677. 

(8) Sections 101, 761, and nOl.-Def
initions.-Whether, in connection with the 
transfer of a life insurance policy to an un
incorporated organization, (i) the organi
zation will be treated as a partnerShip un
der §§ 761 and 770 I, or (ii) the transfer of 
the life insurance policy to the organization 
will be exempt from the transfer for value 
rules of § 101, when substantially all of the 
organization's assets consists or will con
sist of life insurance policies on the lives 
of the members. 

Sec. 3 
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(9) Section I02.-Gifts and Inheri
tances.-Whether a transfer is a gift within 

the meaning of § 102(a). 
(10) Section 105(h).-Amount Paid to 

Highly Compensated Individuals Under 
Discriminatory Self-Insured Medical Ex
pense Reimbursement Plan.-Whether a 
self-insured medical reimbursement plan 
satisfies the requirements of § 105(h) for 
a plan year. 

(II) Section 107 .-Rental Value of Par
sonages.-Whether amounts distributed to 
a retired minister from a pension or an
nuity plan should be excludible from the 
minister's gross income as a parsonage al
lowance under § 107. 

(12) Section 107 .-Rental Value of 
Parsonages.-Whether an individual is a 
"minister of the gospel" for Federal tax 
purposes. (Also §§ 1402(a)(8), (c)(4) and 
(e), 3121(b)(8)(A), and 340\(a)(9).) 

(13) Section 117.-Qualified Scholar
ships.-Whether amounts paid to research 
fellows and research associates are schol
arships or fellowships excluded from 
wages for FICA tax purposes. 

(14) Section 115.-Income of States, 
Municipalities, Etc.-The results of trans
actions pursuant to a plan or arrangement 
created by State statute a primary objec
tive of which is to enable participants to 
pay for the costs of a post-secondary edu
cation for themselves or a designated ben
eficiary, including: (i) whether the plan or 
arrangement. itself, is an entity separate 
from a State and, if so, how the plan or 
arrangement is treated for Federal tax pur
poses; and (ii) whether any contract under 
the plan or arrangement is a debt instru
ment and, if so, how interest or original 
issue dis<:ount attributable to the contract 
is treated for Federal tax purposes. (Also 
§§ 61,163,1275, 250\, and 7701.) 

(15) Section 115.-Income of States, 
Municipalities, Etc.-Whether the income 
of membership organizations established 
by States exclusively to reimburse mem
bers for losses arising from workmen's 
compensation claims is excluded from 
gross income under § liS. 

(16) Section 117.-Qualified Schol
arships.-Whether an employer-related 
scholarship or fellowship grant is excludi
ble from the employee's gross income, if 
there is no intermediary private founda
tion distributing the grants, as there was in 
Rev. Proc. 76-47. 1976-2 c.B. 670. 

Sec. 3 
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(I?) Section 119.-Meals or Lodging 
FurnIshed for the Convenience of the Em
ployer.-Whether the value of meals or 
lodging is excludible from gross income 
by an employee who is a controlling share
holder of the employer. 

(18) Section 12l.-Exclusion of 
Gain from Sale of Principal Resi
dence.-Whether property qualifies as the 
taxpayer's principal residence. 

(19) Section 125.-Cafeteria 
Plans.-Whether amounts used to provide 
group-term life insurance under § 79, 
accident and health benefits under §§ 105 
and 106, and dependent care assistance 
programs under § 129 are includible in 
the gross income of participants and con
sidered "wages" for purposes of §§ 3401, 
3121, and 3306 when the benefits are 
offered through a cafeteria plan. 

(20) Section 162.-Trade or Business 
Expenses.-Whether compensation is rea
sonable in amount. 

(21) Section 163.-Interest.-The in
come tax consequences of transactions 
involving "shared appreciation mortgage" 
(SAM) loans in which a taxpayer, borrow
ing money to purchase real property, pays 
a fixed rate of interest on the mortgage 
loan below the prevailing market rate and 
will also pay the lender a percentage of the 
appreciation in value of the real property 
upon termination of the mortgage. This 
applies to all SAM arrangements where 
the loan proceeds are used for commercial 
or business activities, or where used to 
finance a personal residence, if the facts 
are not similar to those described in Rev. 
Rul. 83-51, 1983-1 C.B. 48. (Also §§ 61, 
451, 461, 856,1001, and 7701.) 

(22) Section 170.-Charitable, Etc., 
Contributions and Gifts.-Whether a char
itable contribution deduction under § 170 
is allowed for a transfer of an interest in 
a limited partnership or a limited liability 
company taxed as a partnership to an or
ganization described in § 170(e). 

(23) Section 170.-Charitable, Etc., 
Contributions and Gifts.-Whether a 
taxpayer who advances funds to a char
itable organization and receives therefor 
a promissory note may deduct as contri
butions, in one taxable year or in each of 
several years, amounts forgiven by the 
taxpayer in each of several years by en
dorsement on the note. 

(24) Section 181.-Treatment of 
Certain Qualified Film and Television 

Productions.-The determination under 
§ 1.181-IT(a)(l) and (2) as to who i~ ~he 
owner of a qualified film or televlSlon 

production. 
(25) Section 199.-Income Attrib

utable to Domestic Production Ac
tivities.-The determination under 
§ 1.199-3(f)(l) as to who is the taxpayer 
that has the benefits and burdens of own
ership under Federal income tax principles 
of any qualifying production property (as 
defined in § 1.199-3(j)(l»), qualified film 
(as defined in § 1.199-3(k», or utilities (as 
defined in § 1.199-3(1)) during the period 
in which a qualifying activity under § 199 
occurs. 

(26) Section 213.-Medical, Dental, 
Etc., Expenses.-Whether a capital ex
penditure for an item that is ordinarily 
used for personal, living, or family pur
poses, such as a swimming pool, has as 
its primary purpose the medical care of 
the taxpayer or the taxpayer's spouse or 
dependent, or is related directly to such 
medical care. 

(27) Section 264(b).-Certain 
Amounts Paid in Connection with Insur
ance Contracts.-Whether "substantially 
all" the premiums of a contract of insur
ance are paid within a period of 4 years 
from the date on which the contract is 
purchased. Also, whether an amount de
posited is in payment of a "substantial 
number" of future premiums on such a 
contract. 

(28) Section 264(c)(l).-Certain 
Amounts Paid in Connection with Insur
ance Contracts.-Whether § 264(c)(1) 
applies. 

(29) Section 269.-Acquisitions Made 
to Evade or Avoid Income Tax.-Whether 
an acquisition is within the meaning of 
§ 269. 

(30) Section 274.-Disallowance 
of Certain Entertainment, Etc., Ex
penses.-Whether a taxpayer who is trav
eling away from home on business may, 
in lieu of substantiating the actual cost of 
meals, deduct a fixed per-day amount for 
meal expenses that differs from the amount 
authorized by the revenue procedure pro
viding optional rules for substantiating the 
amount of travel expenses for the period 
in which the expense was paid or incurred. 

(31) Section 302.-Distri butions in 
Redemption of Stock.-Whether § 302(b) 
applies when the consideration given in 
redemption by a corporation consists en-



tirely or partly of its notes payable, and the 
shareholder's stock is held in escrow or as 
security for payment of the notes with the 
possibility that the stock mayor will be 
returned to the shareholder in the future, 
upon the happening of specific defaults by 
the corporation. 

(32) Section 302.-Distributions in Re
demption ofStock.-Whether § 302(b) ap
plies when the consideration given in re
demption by a corporation in exchange for 
a shareholder's stock consists entirely or 
partly of the corporation's promise to pay 
an amount based on, or contingent on, fu
ture earnings of the corporation, when the 
promise to pay is contingent on working 
capital being maintained at a certain level, 
or any other similar contingency. 

(33) Section 302.-Distributions in Re
demption of Stock.-Whether § 302(b) ap
plies to a redemption of stock, if after 
the redemption the distributing corpora

tion uses property that is owned by the 
shareholder from whom the stock is re
deemed and the payments by the corpora
tiorl for the use of the property are depen
dent upon the corporation's future earn
ings or are subordinate to the claims of the 
corporation's general creditors. Payments 
for the use of property will not be consid
ered to be dependent upon future earnings 
merely because they are based on a fixed 
percentage of receipts or sales. 

(34) Section 302.-Distributions in Re
demption of Stock.-Whether the acqui
sition or disposition of stock described in 
§ 302(c)(2)(B) has, or does not have, as 
one of its principal purposes the avoidance 
of Federal income taxes within the mean
ing of that section, unless the facts and 
circumstances are materially identical to 
those set forth in Rev. Rul. 85-19, 1985-1 
C.B. 94; Rev. Rul. 79-67, 1979-1 c.B. 
128; Rev. Rul. 77-293, 1977-2 C.B. 91; 
Rev. Rul. 57-387, 1957-2 C.B. 225; Rev. 
Rul. 56-584, 1956-2 C.B. 179; or Rev. 
Rul. 56-556,1956-2 C.B. 177. 

(35) Section 302(b)(4) and (e).-Re
demption from Noncorporate Shareholder 
in Partial Liquidation; Partial Liquidation 
Defined.-The amount of working capi
tal attributable to a business or portion 
of a business teouinated that may be dis
tributed in partial liquidation. 

(36) Section 312.-Effect on Earnings 
and Profits.-The determination of the 
amount of earnings and profits of a corpo
ration. 

(37) Sections 331,453, and 1239.-The 
Tax Effects of Installment Sales of Prop
erty Between Entities with Common Own
ership.-The tax effects of a transaction irl 
which there is a transfer of property by a 
corporation to a partnership or other non
corporate entity (or the transfer of stock 
to such entity followed by a llquidation of 
the corporation) when more than a nomi
nal amount of the stock of such corporation 
and the capital or beneficial interests in the 
purchasing entity (that is, more than 20 
percent in value) is owned by the same per
sons, and the consideration to be received 
by the selling corporation or the selling 
shareholders includes an installment obli

gation of the purchasing entity. 
(38) Sections 332, 351, 368(a)( I )(A), 

(B). (el, (E) and (F), and 1036.-Com
plete Liquidations of Subsidiaries; Trans
fer to Corporation Controlled by Trans
feror; Definitions Relating to Corporate 
Reorganizations: and Stock for Stock of 
Same Corporation.-Whether a transac
tion qualifIes under § 332, § 351 or § 1036 
for nonrecognition treatment, or whether 
it constitutes a corporate reorganization 
within the meaning of § 368(a)(1 )(A) (in
cluding a transaction that qualifies under 
~ 368(a)( I HA) by reason of § 368(a)(2)(D) 
or § 368(a)(2)(E». § 368(a)( J)(B), 
§ 368(a)(1)(C), § 368(a)(1)(E) or 
~ 368(a)( I )(F). and whether various con
sequences (such as nonrecognition and 
basis) result from the application of that 
section, unless the Service determines that 
there is a significant issue that must be 
resolved in order to decide those matters. 
If the Service determines that there is a 
significant issue, and to the extent the 
transaction is not described in another 
no-rule section, the Service will rule on the 
entire transaction, and not just the signifi
cant issue. Notwithstanding the preceding 
paragraph, the Service will rule on the 
application of § 351 to a controlled corpo
ration when the transaction is undertaken 

prior to the distribution of the stock of 
the controlled corporation in a transaction 

qualifying under § 355. 
SIGNIFICANT ISSUE: A significant 

issue is an issue of law that meets the three 
following tests: (1) the issue is not clearly 
and adequately addressed by a statute, reg
ulation, decision of a court, tax treaty, rev
enue ruling, revenue procedure, notice, or 
other authority published in the Internal 
Revenue Bulletin; (2) the resolution of the 

issue is not essentially free from doubt: and 
(3) the issue is legally siglllficant and ger
mane to determining the major tax cunse
quences of the tran~action. An issue of 
law will be considered not clearly and ade
quately addressed by the authorities above, 
and its resolution will not be essentially 
free from doubt when, because of concern 
over a legal issue (as opposed to a factual 
issue}, taxpayer's counsel is unable to ren
der an unqualified opinion on what the lax 
consequences of the transaction will be. 

OBTAlNING A RULING: To obtain a 
ruling on a transaction involving a signif
icant issue. the taxpayer must in its ruling 
request explain the significance of the is
sue. set forth the authorities most closely 
related to the issue, and explain why the 
issue is not resolved by these authorities. 

(39) Section 35 I.-See section 
3.01(38), above. 

(40) Section 358.-Basis to Distribu
tees.-The acceptability of an estimation 
procedure or the acceptability of a specific 
sampling procedure to determine the ba
sis of stock acquired by an acquiring cor
poration in a reorganization described in 
§ 368(a)(l)(B). 

(41) Section 368.-See section 
3.0 I (38), above. 

(42) Section 424.-Substitution or 
Assumption of Incentive Stock Op
tions.-Whether the substitution of a new 
Incentive Stock Option ("ISO") for an old 
ISO. or the assumption of an old ISO, by 
an employer by reason of a corporate trans
action constitutes a modification which 
results in the issuance of a new option by 
reason of failing to satisfy the spread test 
requirement of § 424(a)( I) or the ratio test 
requirement of § 1.425-1 (a)( 4). The Ser
vice will contirlue to rule on the issue of 
whether the new ISO or the assumption of 
the old ISO gives the employee additional 
benefits not present under the old option 
within the meaning of § 424(a)(2). 

(43) Section 4SI.-See section 3.01(3), 

above. 
(44) Section 451.-General Rule for 

Taxable Year of Inclusion.-The tax con
sequences of a nonqualified unfunded 

deferred-compensation arrangement with 
respect to a controlling shareholder-em

ployee eligible to participate in the ar
rangement. 

(45) Section 45 I.-General Rule for 
Taxable Year of Inclusion.-The tax con
sequences of nonqualified unfunded de-
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ferred-compensation arrangements where 
the arrangements fail to meet the require
ments of Rev. Proc. 92-65, 1992-2 C.B. 
428; and Rev. Proc. 71-19, 1971-1 C.B. 
698. 

(46) Sections 451 and 457.-Gen
eral Rule for Taxable Year of Inclusion; 
Deferred Compensation Plans of State 
and Local Governments and Tax-Exempt 
Organizations.-The tax consequences 
to unidentified independent contractors 
in nonqualified unfunded deferred-com
pensation plans. This applies to plans 
established under § 451 by employers in 
the private sector and to plans of State and 
local governments and tax-exempt orga
nizations under § 457. However, a ruling 
with respect to a specific independent con
tractor's participation in such a plan may 
be issued. 

(47) Section 453.-See section 
3.01(37), above. 

(48) Section 457.-See section 
3.01(46), above. 

(49) Section 641.-Imposition of 
Tax.-Whether the period of administra
tion or settlement of an estate or a trust 
(other than a trust described in § 664) is 
reasonable or unduly prolonged. 

(50) Section 642(c).-Deduction for 
Amounts Paid or Permanently Set Aside 
for a Charitable Purpose.-Allowance of 
an unlimited deduction for amounts set 
aside by a trust or estate for charitable 
purposes when there is a possibility that 
the corpus of the trust or estate may be 
invaded. 

(51) Section 664.-Charitable Remain
der Trusts.-Whether the settlement of a 
charitable remainder trust upon the termi
nation of the noncharitable interest is made 
within a reasonable period of time. 

(52) Section 671.-Trust Income, De
ductions, and Credits Attributable to 
Grantors and Others as Substantial Own
crs.-Whether the grantor will be consid
ered the owner of any portion of a trust 
when (i) substantially all of the trust cor
pus consists or will consist of insurance 
policies on the life of the grantor or the 
grantor's spouse, (ii) the trustee or any 
other person has a power to apply the 
trust's income or corpus to the payment of 
premiums on policies of insurance on the 
life of the grantor or the grantor's spouse, 
(iii) the trustee or any other person has 
a power to use the trust's assets to make 
loans to the grantor's estate or to purchase 
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assets from the grantor's estate, and (iv) 
there is a right or power in any person that 
would cause the grantor to be treated as 
the owner of all or a portion of the trust 
under §§ 673 to 677. 

(53) Section 704(e).-Family Partner
ships.-Matters relating to the validity of 
a family partnership when capital is not a 
material income producing factor. 

(54) Section 76 I.-See section 3.01(8), 
above. 

(55) Section 856.-Definition of Real 
Estate Investment Trust.-Whether a cor
poration whose stock is "paired" with or 
"stapled" to stock of another corporation 
will qualify as a real estate investment trust 
under § 856, if the activities of the corpo
rations are integrated. 

(56) Section lool.-See section 
3.01(3), above. 

(57) Section 1036.-See section 
3.01(38), above. 

(58) Section 1221.-Capital Asset De
fined.-Whether specialty stock allocated 
to an investment account by a registered 
specialist on a national securities exchange 
is a capital asset. 

(59) Section 1239.-See section 
3.01(37), above. 

(60) Section 1551.-Disallowance of 
the Benefits of the Graduated Corpo
rate Rates and Accumulated Earnings 
Credit.-Whether a transfer is within 
§ 1551. 

(61) Section 2031.-Definition of 
Gross Estate.-Actuarial factors for valu
ing interests in the prospective gross estate 
of a living person. 

(62) Section 2055.-Transfers for 
Public, Charitable, and Religious 
Uses.-Whether a charitable contribution 
deduction under § 2055 is allowed for the 
transfer of an interest in a limited partner
ship or a limited liability company taxed as 
a partnership to an organization described 
in § 2055(a). 

(63) Section 2512.-Valuation of 
Gifts.-Actuarial factors for valuing 
prospective or hypothetical gifts of a 
donor. 

(64) Section 2522.-Charitable and 
Similar Gifts.-Whether a charitable con
tribution deduction under § 2522 is allow
able for a transfer of an interest in a limited 
partnership or a limited liability company 
taxed as a partnership to an organization 
described in § 2522(a). 

(65) Section 2601.-Tax Imposed. 
. t' Trust's Gen-Exceptions: RetentIOn 0 

eration-Skipping Transfer Tax. Ex~mpt 
Status in the Case of ModIfIcatIOns. 
Etc.-Whether a trust exempt from gen
eration-skippino transfer (GST) tax under 
§ 26.260 I-I (b)(I), (2), or(3) of the Gener
ation-Skipping Transfer Tax Regulations 
will retain its GST exempt status when 
there is a modification of a trust, change in 
the administration of a trust. or a distribu
tion from a trust in a factual scenario that 
is similar to a factual scenario set forth in 
one or more of the examples contained in 
§ 26.2601-1(b)(4)(i)(E). 

(66) Sections 3121, 3306. and 
340 l.-Definitions.-For purposes of de
termining prospective employment status, 
whether an individual will be an employee 
or an independent contractor. A ruling 
with regard to prior employment status 
may be issued. 

(67) Sections 3121, 3306, and 
340 I.-Definitions; Employment 
Taxes.-Who is the employer of an "em
ployee-owner" as defined in § 269A(b)(2). 

(68) Sections 3121, 3306, and 
3401.-Definitions.-For purposes of 
determining employment classification 
pursuant to the filing of Form SS-8, De· 
te rmination of Worke r Status for Purposes 
of Federal Employment Taxes and Income 
Tax Withholding, whether a worker is a 
bona fide partner and. therefore, not an 
employee of the business is at issue. 

(69) Section 4980B.-Failure to Satisfy 
Continuation Coverage Requirements of 
Group Health Plans.-Whether an action 
is "gross misconduct" within the meaning 
of § 4980B(f)(3)(B). (See section 3.05 of 
Rev. Proc. 87-28, 1987-1 C.B. 770,771.) 

(70) Section 7701.-Definitions.-The 
classification of an instrument that has 
certain voting and liquidation rights in an 
issuing corporation but whose dividend 
rights are determined by reference to the 
earnings of a segregated portion of the 
issuing corporation's assets, including as
sets held by a subsidiary. 

(71) Section 770J.-See section 
3.0 I (8), above. 

(72) Section 7704.-Certain Publicly 
Traded Partnerships Treated as Corpora
tions.-Whether interests in a partnership 
that are not traded on an established se
curities market (within the meaning of 
§ 7704(b) and §1.7704-I(b) are read
ily tradable on a secondary market or 



the substantial equivalent thereof under 
§ 1.7704-I(c)(l) of the Procedure and 
Administration Regulations. 

.02 General Areas. 
(1) The results of transactions that lack 

a bon.a fide business purpose or have as 
their principal purpose the reduction of 
Federal taxes. 

(2) A matter upon which a court deci
sion adverse to the Government has been 
handed down and the question of follow
ing the decision or litigating further has not 
yet been resol ved. 

(3) A matter involving alternate plans 
of proposed transactions or involving hy
pothetical situations. 

(4) Whether under Subtitle F (Pro
cedure and Administration) reasonable 
cause, due diligence, good faith, clear 
and convincing evidence, or other similar 
terms that require a factual determination 
exist. 

(5) Whether a proposed transaction 
would subject the taxpayer to a criminal 
penalty. 

(6) A request that does not comply with 
the provisions of Rev. Proc. 2008-1 (this 
Bulletin). 

(7) Whether, under the common law 
rules applicable in determining the em
ployer-employee relationship, a profes
sional staffing corporation (loan-out cor
poration) or the subscriber is the employer 
of individuals, if: 

(i) the loan-out corporation hires em
ployees of the subscriber and assigns the 
employees back to the suh~criher, or 

(ii) the loan-out corporation assigns in
dividuals to subscribers for more than a 
temporary period (I year or longer). 

(8) Questions that the Service deter
mines, in its discretion, should not be an
swered in the general interests of tax ad
ministration. 

(9) Any frivolous issue, as that term 
is defined in section 6.10 of Rev. Proc. 
2008-1 (this Bulletin). 

SECTION 4. AREAS IN WHICH 
RULINGS OR DETERMINATION 
LETTERS WILL NOT ORDINARILY 
BE ISSUED 

.oJ Specific questions and problems. 
(1) Sections 38,39,46, and 48.-Gen

eral Business Credit; Carryback and Car-

ryforward of Unused Credits; Amount 
of Credit; Energy Credit; Reforestation 
Credit.-Application of these sections 
where the formal ownership of property is 
in a party other than the taxpayer, except 
when title is held merely as security. 

(2) Section 61.-Gross Income De
fined.-Determination as to who is the 
true owner of property in cases involving 
the sale of securities, or participation in
terests therein, where the purchaser has 
the contractual right to cause the securi
ties, or participation interests therein, to 
be purchased by either the seller or a third 
party. 

(3) Sections 61 and 163.-Gross In
come Defined; Interest.-Detenninations 
as to who is the true owner of property 
or the true borrower of money in cases in 
which the fonnal ownerShip of the prop
erty, or the liability for the indebtedness, is 
in another party. 

(4) Sections 83 and 451.-Property 
Transferred in Connection with Perfor
mance of Services; General Rule for 
Taxable Year of lnclusion.-When com
pensation is realized by a person who, 
in connection with the performance of 
services, is granted a nonstatutory option 
without a readily ascertainable fair market 
value to purchase stock at a price that is 
less than the fair market value of the stock 
on the date the option is granted. 

(5) Section 103.-Interest on State and 
Local Bonds.-Whether the interest on 
State or local bonds will be excludible 
from gross income under § 103 (a), if the 
proceeds of issues of bonds (other than 
advance refunding issues) are placed in 
escrow or otherwise not expended for a 
governmental purpose for an extended 
period of time even though the proceeds 
are invested at a yield that will not exceed 
the yield on the State or local bonds prior 
to their expenditure. 

(6) Section 103.-Interest on State 
and Local Bonds. -Whether a State or 
local governmental obligation that does 
not meet the criteria of section 5 of Rev. 
Proc. 89-5, 1989-1 C.B. 774, is an "arbi
trage bond" within the meaning of former 
§ 103(c)(2) solely by reason of the invest
ment of the bond proceeds in acquired non
purpose obligations at a materially higher 
yield more than 3 years after issuance of 
the bonds or 5 years after issuance of the 
bonds in the case of construction issues de-

scribed in former § 1.l03-13(a)(2)(ii)(E) 
or § 1.148-2(e)(2)(ii). 

(7) Section 141.-Private Activity 
Bond; Qualified Bond.-Whether State or 
local bonds will meet the "private busi
ness use test" and the "private security or 
payment test" under §141(b)(1) and (2) in 
situations in which the proceeds are used 
to finance certain output facilities and, 
pursuant to a contract to take, or take or 
pay for, a nongovernmental person pur
chases 30 percent or more of the actual 
output of the facility but 10 percent or less 
of the: (i) subparagraph (5) output of the 
facility as defined in § 1.103-7(b)(5)(ii)(b) 
(issued under former § 103(b», or (ii) 
available output of the facility as defined 
in § 1.l4l-7(b)(l). In similar situations, 
the Service will not ordinarily issue rul
ings or determination letters concerning 
questions arising under paragraphs (3), 
(4), and (5) of § l41(b). 

(8) Sections 142 and 144.-Exempt 
Facility Bond; Qualified Small Issue 
Bond.-Whether an issue of private activ
ity bonds meets the requirements of § 142 
or § 144(a), if the sum of-

(i) the portion of the proceeds used to 
finance a facility in which an owner (or 
related person) or a lessee (or a related 
person) is a user of the facility both after 
the bonds are issued and at any time 
before the bonds were issued, and 
(ii) the portion used to pay issuance 
costs and non-qualified costs, 

equals more than 5 percent of the net 
proceeds, as defined in § 150(a)(3). 

(9) Section 148.-Arbi-
trage.-Whether amounts received as 
proceeds from the sale of municipal bond 
financed property and pledged to the 
payment of debt service or pledged as 
collateral for the municipal bond issue are 
sinking fund proceeds within the meaning 
of former § I.103-13(g) (issued under 
former § 1 03( c» or replaced proceeds 
described in § l48(a)(2) (or former 
§ 103(c)(2){B». 

(10) Sections 162 and 262.-Trade or 
Business Expenses; Personal, Living, and 
Family Expenses.-Whether expenses are 
nondeductible commuting expenses, ex
cept for situations governed by Rev. Rul. 
99-7,1999-1 C.B. 361. 

(II) Section 163.-See section 4.0 1(3), 
above. 

( 12) Section 167.-Depreciation. 
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(i) Useful lives of assets. 

(ii) Depreciation rates, 

(iii) Salvage value of assets, 
(\ 3) Sections 167 and I 68,-Depre

ciation; Accelerated Cost Recovery Sys
tem.-Application of those sections where 

the formal ownership of property is in a 
party other than the taxpayer except when 
title is held merely as security, 

(14) Section l70.-Charitable, Etc., 

Contributions and Gifts,-Whether a 
transfer to a pooled income fund de
scribed in § 642(c)(5) qualifies for a 
charitable contribution deduction under 
§ 170(f)(2)(A). 

(15) Section 170(c).-Charitable, Etc., 
Contributions and Gifts.-Whether a tax
payer who transfers property to a charita
ble organization and thereafter leases back 
all or a portion of the transferred property 
may deduct the fair market value of the 
property transferred and leased back as a 
charitable contribution. 

(16) Section 170.-Charitable, Etc., 
Contributions and Gifts.-Whether a 
transfer to a charitable remainder trust 
described in § 664 that provides for an
nuity or unitrust payments for one or two 
measuring lives qualifies for a charitable 
deduction under § 170(f)(2)(A). 

(17) Section 216.-Deduction of Taxes, 
Interest, and Business Depreciation by 
Cooperative Housing Corporation Ten
ant-Stockholder.-If a cooperative hous
ing corporation (CHC), as defined in 
§ 216(b)(1), transfers an interest in real 
property to a corporation (not a CHC) in 
exchange for stock or securities of the 
transferee corporation, which engages in 
commercial activity with respect to the 
real property interest transferred, whether 
(i) the income of the transferee corpora
tion derived from the commercial activity, 
and (ii) any cash or property (attributable 
to the real property interest transferred) 
distributed by the transferee corporation 
to the CHC will be considered as gross 
income of the CHC for the purpose of 
determining whether 80 percent or more 
of the gross income of the CHC is derived 
from tenant-stockholders within the mean
ing of § 216(b)(I)(D). 

(18) Section 262.-See section 

4.01( 10), above. 
(19) Section 265(a)(2).-Expenses 

and Interest Relating to Tax-Exempt In-
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come.-Whether indebtedness is incurred 
or continued to purchase or carry obli
gations the interest on which is wholly 
exempt from the taxes imposed by subtitle 
A. 

(20) Section 302.-Distributions in Re
demption of Stock.-The tax effect of the 
redemption of stock for notes, when the 
payments on the notes are to be made over 
a period in excess of 15 years from the date 

of issuance of such notes. 
(21) Section 302(b)(4) and (e),-Re

demption from Noncorporate Shareholder 
in Partial Liquidation; Partial Liquidation 
Defined.-Whether a distribution will 
qualify as a distribution in partial liqui
dation under § 302(b)( 4) and (e)(1 )(A), 

unless it results in a 20 percent or greater 
reduction in (i) gross revenue, Oi) net fair 
market value of assets, and (iii) employ
ces. (Partial liquidations that qualify as 
§ 302(e)(2) business terminations are not 
subject to this provision.) 

(22) Sections 302(b)( 4) and (e), 331, 
332, and 346(a).-Effects on Recipients 
of Distributions in Corporate Liquida
tions.-The tax effect of the liquidation 
of a corporation preceded or followed by 
the transfer of all or a part of the business 
assets to another corporation (1) that is 
the alter ego of the liquidating corpora
tion, and (2) which, directly or indirectly, 
is owned more than 20 percent in value 
by persons holding directly or indirectly 
more than 20 percent in value of the liqui
dating corporation's stock. For purposes 
of this section, ownership will be deter
mined by application of the constructive 
ownership rules of § 318(a) as modified 
by § 304(c)(3). 

(23) Section 306.-Dispositions of Cer
tain Stock.-Whether the distribution or 
disposition or redemption of "section 306 
stock" in a closely held corporation is in 
pursuance of a plan having as one of its 
principal purposes the avoidance of Fed
eral income taxes within the meaning of 
§ 306(b)( 4). 

(24) Sections 331 and 332.-See sec
tion 4.01(22), above, 

(25) Sections 331 and 346(a).-Gain or 
Loss to Shareholders in Corporate Liqui
dations,-The tax effect of the liquidation 
of a corporation by a series of distributions, 
when the distributions in liquidation are to 
be made over a period in excess of 3 years 
from the adoption of the plan of liquida
tion, 

(26) Section 346(a),-See sections 

4.01(22) and (25). above. 
(27) Section 35 I ,_Transfer to 

Corporation Controlled by Trans
feror.-Whether § 351 applies to the 
transfer of an interest in real property by 
a cooperative housing corporation (as de
scribed in § 216(b)(l» to a corporation 
in exchange for stock or securities of the 
transferee corporation, if the transferee en
gages in commercial activity with respect 
to the real property interest transferred. 

(28) Section 355.-Distribution of 
Stock and Securities of a Controlled Cor
poration.-Whether the active business 
requirement of § 355(b) is met when, 
within the 5-year period described in 
§ 355(b)(2)(B), a distributing corporation 
acquired control of a controlled corpora
tion as a result of the distributing corpo
ration transferring cash or other liquid or 
inactive assets to the controlled corpora
tion in a transaction in which gain or loss 
was not recognized as a result of the trans
fer meeting the requirements of § 351(a) 
or § 368(a)(l)(D). 

(29) Section 441(i).-Taxable Year of 
Personal Service Corporations.-Whether 
the principal activity of the taxpayer dur
ing the testing period for the taxable year 
is the performance of personal services 
within the meaning of § 1.441-3(c)(1)(iii). 

(30) Section 448(d)(2)(A),-Limita
tion on Use of Cash Method of Account
ing; Qualified Personal Service Corpora
tion.-Whether 95 percent or more of the 
time spent by employees of the corpora
tion, serving in their capacity as such, is 
devoted to the performance of services 
within the meaning of § 1.448-J T(e)(4)(i). 

(31) Section 451.-General Rule for 
Taxable Year of Inclusion.-The tax con
sequences of a nonqualified deferred 
compensation arrangement using a grantor 
trust where the trust fails to meet the re
quirements of Rev. Proc. 92-64, 1992-2 
C.B.422, 

(32) Section 451.-See section 4.01 (4), 
above, 

(33) Section 451.-General Rule for 
Taxable Year of Inclusion-The income 
tax consequences as a result of being a ben
eficiary of a trust that an Indian tribe (as 
defined in 25 U.S.c. § 2703(5» establishes 
to receive and invest per capita payments 
for its members who are minors or legal in
competents under the Indian Gaming Reg
ulatory Act (25 U.s.c. §§ 2701-2721), if 



the trust meets the requirements of section 
5.02 of Rev. Proc. 2003-14,2003-1 C.B. 
319. 

(34) Section 584.-Common Trust 
Funds.-Whether a common trust fund 
plan meets the requirements of § 584. (For 
§ 584 plan drafting guidance, see Rev. 
Proc. 92-51, 1992-1 c.B. 988.) 

(35) Section 642.-Special Rules for 
Credits and Deductions; Pooled Income 
Fund.-Whether a pooled income fund 
satisfies the requirements described in 
§ 642(c)(5). 

(36) Section 664.-Charitable Remain
der Trusts.-Whether a charitable remain
der trust that provides for annuity or uni
trust payments for one or two measuring 
lives or for annuity or unitrust payments 
for a term of years satisfies the require
ments described in § 664. 

(37) Section 664.-Charitable Re
mainder Trusts.-Whether a trust that 
will calculate the unitrust amount under 
§ 664(d){3) qualifies as a § 664 charitable 
remainder trust when a grantor, a trustee, a 
beneficiary, or a person related or subordi
nate to a grantor, a trustee, or a beneficiary 
can control the timing of the trust's receipt 
of trust income from a partnership or a de
ferred annuity contract to take advantage 
of the difference between trust income 
under § 643(b) and income for Federal 
income tax purposes for the benefit of the 
unitrust recipient. 

(38) Sections 671 to 679.-Grantors 
and Others Treated as Substantial Own
ers.-In a nonqualified, unfunded deferred 
compensation arrangement described in 
Rev. Proc. 92-64, the tax consequences 
of the use of a trust, other than the model 
trust described in that revenue procedure. 

(39) Sections 671 to 679.-Grantors 
and Others Treated as Substantial Own
ers-Whether an Indian tribe (as defined 
in 25 U.S.C. § 2703(5») that establishes 
a trust to receive and invest per capita 
payments for its members who are mi
nors or legal incompetents under the In
dian Gaming Regulatory Act (25 U.S.c. 
§§ 2701-2721) is the grantor and owner of 
the trust, if the trust meets the requirements 
of section 5.02 of Rev. Proc. 2003-14, 
2003-1 C.B. 319. 

(40) Section 100 I.-Determination of 
Amount of and Recognition of Gain or 

Loss.-Whether the termination of a char
itable remainder trust before the end of the 
trust term as defined in the trust's govem-

ing instrument. in a transaction in which 
the trust beneficiaries receive their actuar
ial shares of the value of the trust assets, is 
treated as a sale or other disposition by the 
beneficiaries of their interests in the trust. 

(41) Section 1221.-Capital Asset De
fined.-Whether the termination of a char
itable remainder trust before the end of the 
trust term as defined in the trust's govern
ing instrument, in a transaction in which 
the trust beneficiaries receive their actuar
ial shares of the vallIe of the trust assets, 
is treated as a sale or exchange of a capital 
asset by the beneficiaries. 

(42) Section I 362.-Election; Re
vocation; Termination.-All situations 
in which the Service has provided an 
automatic approval procedure or admin
istrative procedure for an S corporation 
to obtain relief for late S corporation, 
qualified subchapter S subsidiary, quali
fied subchapter S truST, or electing small 
business trust elections. See Rev. Proc. 
2003--43, 2003-1 C.B. 998; Rev. Proc. 
2004--48, 2004--2 C.B. 172; Rev. Proc. 
2004-49, 2004-2 C.B. 210; and Rev. 
Proc. 2007-62, 2007-41 I.R.B. 786. (For 
instructions on how to seek this relief, see 
the preceding revenue procedures.) 

(43) Secfion 1502.-Regula-
tions.-Whether a parent cooperative 
housing corporation (as defined in 
§ 216(b}(l)) will be permitted to file a 
consolidated income tax return with its 
transferee subsidiary. if the transferee en
gages in commercial activity with respect 
to the real property interest transferred to 
it by the parent. 

(44) Section 2055.-Transfers for 
Public, Charitable, and Religious 
Uses.-Whether a transfer to a pooled 
income fund described in § 642(c)(5) 
qualifies for a charitable deduction under 
§ 2055(e)(2)(A). 

(45) Section 205S.-Transfers for 
Public, Charitable, and Religious 
Uscs.-Whether a transfer to a charitable 
remainder trust described in § 664 that 
provides for annuity or unitrust payments 
for one or two measuring lives or a term of 
years qualifies for a charitable deduction 
under § 20S5(e)(2)(A). 

(46) Section 2503.-Taxable 
Gifts.-Whether the transfer of property 
to a trust will be a gift of a present interest 
in property when (I) the trust corpus 
consists or will consist substantially 
of insurance policies on the life of the 

grantor or the grantor's spouse, (ii) the 
trustee or any other person has a power 
to apply the trust's income or corpus to 
the payment of premiums on policies of 
insurance on the life of the grantor or the 
grantor's spouse, (iii) the trustee or any 

other person has a power to use the trust's 
assets to make loans to the grantor's estate 
or to purchase assets from the grantor's 
estate, (iv) the trust beneficiaries have 
the power to withdraw, On demand, any 
additional transfers made to the trust, and 
(v) there is a right or power in any person 
that would cause the grantor to be treated 
as the owner of all or a portion of the trust 
under §§ 673 to 677. 

(47) Section 2514.-Powers of Ap· 
pointment.-If the beneficiaries of a trust 
permit a power of withdrawal to lapse, 
whether § 2514( e) will be applicable to 

each beneficiary in regard to the power 
when (i) the trust corpus consists or will 
consist substantially of insurance policies 
on the life of the grantor or the grantor's 
spouse, (ii) the trustee or any other person 
has a power to apply the trust's income 
or corpus to the payment of premiums 
on policies of insurance on the life of the 
grantor or the grantor's spouse, (iii) the 
trustee or any other person has a power 
to use the trust's assets to make loans to 
the grantor's estate or to purchase assets 
from the grantor's estate, (iv) the trust 
beneficiaries have the power to withdraw, 
on demand, any additional transfers made 
to the trust, and (v) there is a right or 
power in any person that would cause the 

grantor to be treated as the owner of all or 
a portion of the trust under §§ 673 to 677. 

(48) Section 2522.-Charitable and 
Similar Gifts.-Whether a transfer to 
a pooled income fund described in 
§ 642(c)(5) qualifies for a charitable de
duction under § 2522(c)(2)(A). 

(49) Section 2522.-Charitable and 
Similar Gifts.-Whether a transfer to a 
charitable remainder trust described in 
§ 664 that provides for annuity or unitrust 
payments for one or two measuring lives 
or a tenn Qf years qualifies for a charitable 
deduction under § 2S22(c)(2)(A). 

(50) Section 260 I.-Tax Im-
posed.-Whether a trust that is excepted 
from the application (If the genera
tion-Skipping transfer tax because it was 

irrevocable on September 25. 1985. will 
lose its excepted status if the situs of the 
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trust is changed from the United States to 
a situs outside of the United States. 

(51) Section 2702.-Special Valuation 
Rules in Case of Transfers of Interests 
in Trusts.-Whether annuity interests are 
qualified annuity interests under § 2702 if 
the amount of the annuity payable annu
ally is more than 50 percent of the initial 
net fair market value of the property trans
ferred to the trust, or if the value of the 
remainder interest is less than 10 percent 
of the initial net fair market value of the 
property transferred to the trust. For pur
poses of the 10 percent test, the value of 
the remainder interest is the present value 
determined under § 7520 of thc right to 
receive the trust corpus at the expiration of 
the term of the trust. The possibility that 
the grantor may die prior to the expiration 
of the specified term is not taken into ac
count, nor is the value of any reversion 
retained by the grantor or the grantor's 
estate. 

(52) Section 2702-Special Valuation 
Rules in Case of Transfers of Interests 
in Trusts.-Whether a trust with one 
term holder satisfies the requirements of 
§ 2702(a)(3)(A) and § 25.2702-5(c) to be 
a qualified personal residence trust. 

(53) Section 3121.-Definitions.-De
terminations as to which of two entities, 
under common law rules applicable in 
determining the employer-employee rela
tionship, is the employer, when one entity 
is treating the worker as an employee. 

.02 General areas. 
( I ) Any matter in which the determina

tion requested is primarily one offact, e.g., 

market value of property, or whether an in
terest in a corporation is to be ·treated as 
stock or indcbtedness. 

(2) Situations where the requested rul
ing deals with only part of an integrated 
transaction. Generally, a letter ruling will 
not be issued on only part of an integrated 
transaction. If. however, a part of a trans
action falls under a no-rule area, a letter 
ruling un other parts of the transaction may 
be issued. Before preparing the letter rul
ing request. a taxpayer should call the Of
fice of the Associate Chief Counsel having 
jurisdiction for the matters on which the 
taxpayer is seeking a letter ruling to dis
cuss whether a letter ruling will be issued 
on part of the transaction. To determine 
which division has jurisdiction over a par
ticular issue see section 3 of Rev. Proc. 
20m\-1 (this Bulletin). For a list of tele-

Sec. 4 
118 2008-1 C.B. 

phone numbers for the different divisions 
see section 10.07 of Rev. Proc. 2008-1. ' 

(3) Situations where two or more items 
or sub-methods of accounting are interre
lated. If two or more items or sub-methods 
of accounting are interrelated, ordinarily a 
letter ruling will not be issued on a change 
in accounting method involving only one 
of the items or sub-methods. 

(4) The tax effect of any transaction to 
be consummated at some indefinite future 
time. 

(5) Any matter dealing with the ques
tion of whether property is held primarily 
for sale to customers in the ordinary course 
of a trade or business. 

(6) The tax effect of a transaction if any 
part of the transaction is involved in liti
gation among the parties affected by the 
transaction, except for transactions involv
ing bankruptcy reorganizations. 

(7) (a) Situations where the taxpayer or 
a related party is domiciled or organized 
in a foreign jurisdiction with which the 
United States does not have an effective 
mechanism for obtaining tax information 
with respect to civil tax examinations and 
criminal tax investigations, which would 
preclude the Service from obtaining infor
mation located in such jurisdiction that is 
relevant to the analysis or examination of 
the tax issues involved in the ruling re
quest. 

(b) The provisions of subsection (a) 
above shall not apply if the taxpayer or 
affected related party (i) consents to the 
disclosure of all relevant information re
quested by the Service in processing the 
ruling request or in the course of an exam
ination in order to verify the accuracy of 
the representations made and to otherwise 
analyze or examine the tax issues involved 
in the ruling request, and (ii) waives all 
claims to protection of bank or commer
cial secrecy laws in the foreign jurisdiction 
with respect to the information requested 
by the Service. In the event the taxpayer's 
or related party's consent to disclose rele
vant information or to waive protection of 
bank or commercial secrecy is determined 
by the Service to be ineffective or of no 
force and effect, then the Service may 
retroactively rescind any ruling rendered 
in reliance on such consent. 

(8) A matter involving the Federal tax 
consequences of any proposed Federal, 
State, local, municipal, or foreign legis
lation. The Service may provide general 

information in response to an inquiry. 
However. the Office of Division Coun
sel/ Associate Chief Counsel (Tax Exempt 
and Government Entities) may issue letter 
rulings regarding the effect of ~roposed 
State, local, or municipal legislatIOn upon 
an eligible deferred compensation plan 
under § 457(b) provided that the letter rul
ing request relating to the plan complies 
with the other requirements of Rev. Proc. 
2008-1. 

(9) Except as otherwise provided in 
this revenue procedure (e.g., under section 
3.01(38), where the Service already is 
ruling on a significant issue in the same 
transaction), a Jetter ruling will not ordi
narily be issued with respect to an issue 
that is clearly and adequately addressed by 
statute, regulations, decisions of a court, 
revenue rulings, revenue procedures, no
tices, or other authority published in the 
Internal Revenue Bulletin. However, the 
Service may in its discretion detennine 
to issue a ruling on such an issue if the 
Service otherwise is issuing a ruling on 
another issue arising in the same transac
tion. 

(10) Whether an amount received (in 
periodic payments or as a lump sum) in 
connection with a legal action or a set
tlement of a legal action is properly allo
cated (including an allocation of all pay
ments to one category) to recovery of capi
tal, compensatory damages, punitive dam
ages, dividends, interest, back pay, etc., for 
Federal tax purposes. 

SECTION 5. AREAS UNDER 
STUDY IN WHICH RULINGS OR 
DETERMINATION LETTERS WILL 
NOT BE ISSUED UNTIL THE 
SERVICE RESOLVES THE ISSUE 
THROUGH PUBLICATION OF A 
REVENUE RULING, REVENUE 
PROCEDURE, REGULATIONS OR 
OTHERWISE 

.01 Section 62(c).-Reimbursement 
Arrangements.-Whether amounts related 
to a salary reduction and paid under a 
purported reimbursement or other expense 
allowance arrangement will be treated as 
paid under an "accountable plan" in accor
dance with § 1.62-2(c)(2). 

.02 Section n.-Annuities; Certain 
Proceeds of Endowment and Life Insur
ance Contracts.-The income tax con
sequences of a transaction (sometimes 



referred to as a "partial annuitization") in 
which the holder of an annuity contract 

irrevocably elects to apply only a portion 
of thc contract to purchase a stream of an
nuity payments under the contract, leaving 
the remainder of the contract to accumu

late income on a tax-deferred basis. 
.03 Sections 101 and 7702.-Certain 

Death Benefits; Life Insurance Contract 
Defined.-Whether amounts received un
der an arrangement that is not regulated as 
an insurance company may be treated as 
received under a "life insurance contract" 
within the meaning of §§ 10 1(a) and 7702. 

.04 Section 1 48.-Arbitrage.-Per
mission to use a single yield for two or 
more issues of qualified mortgage bonds 
or quahfled student loan bonds under 
§ 1.148-4(a). 

. 05 Sections 162 and 1502-Trade 
or Business Expenses; Consolidated Re
turns.-Trealment of manufacturer incen
tive payments under the intercompany 
transaction regulations of § 1.1502-13. 
Sec T.D. 9261, 2006-1 CB. 919. 

.06 Sections 302 and 304.-Certain 
Redemptions.-Treatment of basis in a 
§§ 302/304 redemption. See Announce

ment 2006-30, 2006-1 c.B. 879. 
. 07 Sections 351, 358 and 

362(a).-Transfers to Corporation 
Controlled by Transferors; Basis to 

Distributees; Basis to Corporations.-The 
issues described as being under study in 
Rev. Rul. 2006-2, 2006-1 C.B. 161. 

.08 Section 409A.-Inclusion in Gross 
Income of Deferred Compensation Un
der Nonqualified Deferred Compensation 
Plans.-Rulings on the tax consequences 
of arrangements described in § 409A. 
including rulings as to whether an ar
rangement is an arrangement described 
in § 409A, will not be issued until this 
subsection of this revenue procedure is 
revised. 

. 09 Section 45 I.-General Rule for 
Taxable Year of IncIusion.-The income 
tax consequences as a result of being a 
beneficiary of a trust that an Indian tribe 
(as defined in 25 U.S.c. § 2703(5)) es
tablishes to receive and invest per capita 
payments for its members (regardless of 
whether they are minors or legal incompe

tents) under the Indian Gaming Regulatory 
Al:t (25 U.S.c. §§ 2701-2721) if the trust 

does not meet the requirements of section 
5.02 of Rev. Proc. 2003-14,2003-1 c.B. 
319. 

.10 Section 664.-Charitable Remain
der Trusts.-Whether the termination of a 

charitable remainder trust before the end 
of the trust term as defined in the trust's 

governing instrument, in a transaction in 
which the trust beneficiaries receive their 

actuarial shares of the value of the trust as
sets, causes the trust to have ceased to qual
ify as a charitable remainder trust within 
tile meaning of § 664. 

.11 Secliom 671 to 679.-Grantors 
and Others Treated as Substantial Own
ers.-Whether an Indian tribe (as defined 
in 25 USc. § 2703(5)) that establishes 

a trust to receive and invest per capita 
payments for its members (regardless of 
whether they are minors or legal incompe
tents) under the Indian Gaming Regulatory 
Act (25 U.S.c. §§ 2701-2721) is the 
grantor and owner of the tIUst if the trust 

does not meet the requirements of section 
5.02 of Rev. Proc. 2003-14,2003-1 C.B. 
319. 

.12 Section 1361.-Definition of a 
Small Business Corporation.-Whether 
a State law limited partnership electing 
under § 301.7701-3 to be classified as an 
association taxable as a corporation has 
more than one class of stock for purposes 
of § I 361(b)(l)(D). The Service w!ll treat 
any request for a ruling on whether a State 
law limited partnerShip is eligible 10 elect 
S corporation status as a request for a rul
ing on whether the partnership complies 
with§ 1361(b)(l)(D). 

.13 Section 1502.-See section 50S, 
above. 

.14 Section 2036.-Transfers with Re
tained Life Estate.-Whether the corpus of 
a trust will be included in a grantor's es
tate when th~ trustee of the trust is a private 
trust company owned partially or entirely 
by members of the grantor's family. 

.15 Section 2038.-Revocable Trans
fers.-Whether the corpus of a trust will 
be included in a grantor's estate when the 
trustee of the trust is a private trust com
pany owned partially or entirely by mem
bers of the grantor's family. 

.16 Section 2041.-Powers of Appoint
ment.-Whether the corpus of a trust will 
be included in an individual's estate when 
the trustee of the trust is a private trust 

company owned partially or entirely by 
members of the individual's family. 

.17 Section 6050P.-Returns Relating 
to the Cancellation of Indebtedness by Cer
tain Entities.-Whether amounts reduced 

pursuant to the terms of a debt instrument 
are reportable lil1ller § 6050P and the reg
ulations. 

.18 Section 7702.-See section 5.03, 
above. 

SECTION 6. AREAS COVERED 
BY AUTOMATIC APPROVAL 
PROCEDURES IN WHICH RULINGS 
WILL NOT ORDINARILY BE 
ISSUED 

.0 I Section 338.-Certain Stock 
Purchases Treated as Asset Acguisi
tions.-All requests for an extension of 
time under § 301.9100-3 within which to 
make an election under § 33l5(g) or (h)( 10) 

where the Service has provided an admin

istrative procedure to seek an extension. 
See Rev. Proc. 2003-33. 2003-1 C.B . 
803 (extension automatically granted to 
certain persons required to file Form 8023 
to make a valid section 338 election that 
have not filed Form 8023 by its due date). 

.02 Section 442.-Change of Annual 
Accounting Period.-AII requests for 
change in annual accounting period where 
the Service has provided an automatic 
change procedure for obtaining a change 
in annual accounting period. See Rev . 
Proc. 2002-39, 2002-1 C.B. 1046 (gen
eral procedures for prior approval), as 
clarified and modified by Notice 2002-72, 
2002-2 C.B. 843, and modified by Rev. 
Proc. 2003-34, 2003-1 C.B. 856, and 
Rev. Proc. 2003-79,2003-2 C.B. 1036; 
Rev. Proc. 2002-37, 2002-1 C.B. \030 
(certain corporations), as clarified and 
modified by Notice 2002-72 and modi
fied by Rev. Proc. 2003-34; Rev. Proc. 
2002-38, 2002-1 C.B. \ 037 (partnership, 
S corporatlQ[l. or personal service cOTJ1ora
tion seeking a natural business year or an 
ownership taxable year), as clarified and 
modified by Notice 2002-72 and modified 
by Rev. Proc. 2003-79; and Rev. Proc . 
2003-62, 2003-2 C.B. 299 (individual 
seeking a calendar year). 

.03 Section 446.-General Rule for 
Methods of Accounting.-Except as oth
erwise specifically provided in applicable 
procedures pUblished in the Internal Rev
enue Bulletin. all requests for change in 

method of accounting where the Service 
has provided an automatic change re
quest procedure for obtaining a change in 
method of accounting. See the automatic 
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change request procedures listed in section 

9.22 of Rev. Proc. 2008-1 (this Bulletin). 

.04 Section 46 I.-General Rule for 

Taxable Year of Deduction.-All requests 

for making or revoking an election under 

§ 461 where the Service has provided an 
administrative procedure for making or 

revoking an election under § 461. See Rev. 
Proc. 92-29. 1992-1 C.B. 748 (dealing 
with the use of an alternative method for 

including in basis the estimated cost of 
certain common improvements in a real 
estate development). 

.05 Section 704(c).-Contributed Prop
erty.-Requests from Qualified Master 
Feeder Structures, as described in section 
4.02 of Rev. Proc. 2001-36,2001-1 C.B. 
1326, for permission to aggregate built-in 
gains and losses from contributed qualified 
financial assets for purposes of making 
§ 704(c) and reverse § 704(c) allocations. 

.06 Section I 362.-Election; Revo
cation; Termination.-All situations in 
which an S corporation qualifies for auto
matic late S corporation relief under Rev. 
Proc. 97-48, 1997-2 C.B. 521. 

.07 Sections 1502, 1504, and 
I 552.-Regulations; Definitions; Earn
ings and Profits.-All requests for waivers 
or consents on consolidated return issues 
where the Service has provided an admin
istrative procedure for obtaining waivers 
or consents on consolidated return issues. 
See Rev. Proc. 2002-32, 2002-1 C.B. 
959, as modified by Rev. Proc. 2006-21, 
2006-1 C.B. 1050 (certain corporations 
seeking reconsolidation within the 5-year 
period specified in § 1504(a)(3)(A»); Rev. 
Proc. 90-39, 1990-2 C.B. 365, as mod
ified by Rev. Proc. 2006-21. and as 
clarified by Rev. Proc. 90-39A, 1990-2 
C.B. 367 (certain affiliated groups of cor-
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poratio~s s~eking, for earnings and profits 
determlllatlOns, to make an election or a 
change in their method of allocating the 
group's consolidated Federal income tax 
liability); and Rev. Proc. 89-56, 1989-2 
C.B. 643, as modified by Rev. Proc. 
2006-21 (certain affiliated groups of cor
porations seeking to file a consolidated 
return where member(s) of the group use 
a 52-53 week taxable year). 

SECTION 7. EFFECT ON OTHER 
REVENUE PROCEDURES 

Rev. Proc. 2007-3, 2007-1 C.B. 108, 
and Rev. Proc. 2007-39, 2007-25 I.R.B. 

1446, are superseded. 

SECTION 8. EFFECTIVE DATE 

This revenue procedure is effective Jan
uary 7, 2008. 

SECTION 9. PAPERWORK 
REDUCTION ACT 

The collections of information con
tained in this revenue procedure have been 
reviewed and approved by the Office of 
Management and Budget in accordance 
with the Paperwork Reduction Act (44 
U.S.c. § 3507) under control number 
1545-1522. 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless the 
collection of information displays a valid 
control number. 

The collections of information in this 
revenue procedure are in sections 2.03, 
3.01 (38), 3.02(1) and (3), and 4.02(7)(b). 

This information is required to evaluate 
whether the request for a letter ruling or 

determination letter is not covered by the 
provisions of this revenue procedur~. The 
collections of information are reqUired to 
obtain a letter ruling or determination let
ter. The likely respondents are business or 

other for-profit institutions. 
The estimated total annual reporting 

and/or recording burden is 90 hours. 
The estimated annual burden per re

spondent/recordkeeper varies from 15 
minutes to 3 hours, depending on indi
vidual circumstances, with an estimated 
average burden of 2 hours. The estimated 
number of respondents and/or recordkeep
ers is 45. 

The estimated annual frequency of re
sponses is on occasion. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by § 6103. 

DRAFTING INFORMATION 

The principal author of this revenue 
procedure is Michael Danbury of the 
Office of the Associate Chief Counsel 
(Corporate). For further information about 
this revenue procedure, please contact 
Mr. Danbury at (202) 622-7550 (not a 
toll-free call), or call the division contacts 
listed in section 10.07 of Rev. Proc. 
2008-1 (this Bulletin). To determine 
which division has jurisdiction over a 
particular issue, see section 3 of Rev. Proe. 
2008-1. 
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SECTION I. WHAT IS THE 
PURPOSE OF THIS REVENUE 
PROCEDURE? 

SECTION 2. WHAT CHANGES 
HAVE BEEN MADE TO REV. 
PROC. 2007-4? 

SECTION 3. IN WHAT FORM 
IS GUIDANCE PROVIDED BY 
THE COMMISSIONER, TAX 
EXEMPT AND GOVERNMENT 
ENTITIES DIVISION? 

In general 

Letter ruling 
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This revenue procedure explains how the Internal Revenue Service gives guidance to tax
payers on issues under the jurisdiction of the Commissioner, Tax Exempt and Government 
Entities Division. It explains the kinds of guidance and the manner in which guidance is re
quested by taxpayers and provided by the Service. A sample format of a request for a letter 
ruling is provided in Appendix A. 

.01 This revenue procedure is a general update of Rev. Proc. 2007--4, 2007-1 I.R.B. 118 
which contains the Service's general procedures for employee plans and exempt organizations 
letter ruling requests. Most of the changes to Rev. Proc. 2007--4 involve minor revisions, such 
as updating citations to other revenue procedures . 

. 02 Additional no rule areas for EO Technical are added as section 6.17 

.03 Section 9.03(4)(a) is revised by deleting the requirement that a waiver of disclosure 
violations resulting from a fax transmission must accompany a taxpayer's request to receive a 
copy of a private letter ruling by fax. Conforming changes are made throughout this revenue 
procedure . 

. 04 Section 12.09 is added allowing a taxpayer to request a conference regarding a determi
nation letter that is not subject to * 7428 or § 501 or § 521. 

.0 I The Service provides guidance in the form of letter rulings, closing agreements, com
pliance statements, determination letters, opinion letters, advisory letters, information letters, 
revenue rulings, and oral advice. 

.02 A "Ietter ruling" is a written statement issued to a taxpayer by the Service's Employee 
Plans Technical office or Exempt Organizations Technical office that interprets and applies the 
tax laws or any nontax laws applicable to employee benefit plans and exempt organizations to 

the taxpayer's specific set of facts. Once issued, a letter ruling may be revoked or modified 
for any number of reasons, as explained in section 13 of this revenue procedure, unless it is 
accompanied by a "closing agreement." 



Closing agreement 

Determination letter 

Opinion letter 

Information letter 

.03 A closing agreement is a final agreement between the Service and a taxpayer on a spe
cific issue or liability. It is emered into under the authority in § 7121 and is final unless fraud, 
malfeasance, or misrepresentation of a material fact can be shown. 

A closing agreement prepared in an office under the responsibility of the Commissioner, 
TE/GE, may be based on a ruling that has been signed by the Commissioner, TE/GE, or the 
Commissioner, TE/GE's, delegate that says that a closing agreement will be entered into on 
the basis of the ruling letter. 

A closing agreement may be entered into when it is advantageous to have the matter perma
nently and conclusively closed, or when a taxpayer can show that there are good reasons for an 
agreement and that making the agreement will not prejudice the mterests of the Government 
In appropriate cases, taxpayers may be asked to enter into a closing agreement as a condition 
to the issuance of a letter ruling. 

If, in a single case, a closing agreement is requested for each person in a class of taxpayers, 
separate agreements are entered into only if the class consists of 25 or fewer taxpayers, How
ever, if the issue and holding are identical for the class and there are more than 25 taxpayers in 
the class, a "mass closing agreement" will be entered into with the taxpayer who is authorized 
by the others to represent the class. 

In appropriate cases, a closing agreement may be made with sponsors of master and proto
type plans. 

A closing agreement may also be entered into with respect to retirement plan failures cor
rected under the Audit Closing Agreement Program of the Employee Plans Compliance Reso
lution System (EPCRS), as ~et fOrIh in Rev. Proc. 2006-27, 2006-1 C.S. 945. as modified by 
Rev. Proc. 2007-49,2007-30 l.RB. 141. 

.04 A "determination letter" is a written statement issued to a taxpayer by the Service's EO 
Determinations or EP Determinations office that applies the principles and precedents previ
ously announced to a specific set of facts. It is issued only when a determination can be made 
based on clearly established rules in the statute, a tax treaty, or the regulation'>, or based on a 
conclusion in a revenue ruling, opinion, or court decision published in the Internal Revenue 
Bulletin that specifically answers the questions presented, 

The Manager, EP Determinations, issues determination letters involving §§ 401, 403(a). 
409, and 4975(e)(7) as provided in Rev. Proc. 2008-6, page 192, this Bulletin, 

.05 An "opinion letter" is a written statement issued by Employee Plans Rulings and Agree
ments to a sponsor as to the acceptability (for purposes of §§ 401 and 50 l(a)) of the form of a 
master or prototype plan and any related trust or custodial account under §§ 40 I, 403(a), and 
501 (a). or as to the confonnance of a prototype trust. custodial account, or individual annuity 
with the requirements of § 408(a), (b), or (k), as applicable, See. Rev. Proe. 2005-16. 2005-1 
CK 674 See also Rev. Proc. 91--44,1991-2 CB. 733, and Rev. Proe. 92-38, 1992-1 CB, 

859. 

.06 An "information letter" is a statement issued either by the Director, Employee Plans 
Rulings and Agreements or the Director, Exempt Organizations Rulings and Agreements. It 
calls attention to a well-established interpretation or principle of tax law (including a tax treaty) 
without applying it to a specific set of facts, To the extent resources permit, an information 
letter may be issued if the taxpayer's inquiry indicates a need for general information or if the 
taxpayer's request does not meet the requirements of this revenue procedure and the Service 
thinks general information will help the taxpayer. The taxpayer should provide a daytime tele
phone number with the taxpayer's request for an information letter. Requests for information 
letters should be sent to the address stated in section 9,04(2) of this revenue procedure. The 
requirements uf section 9.02 of this revenue procedure are not applicable to information letters. 

An information letter is advisory only and has no binding effect on the Service 
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Oral guidance 
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.07 A "revenue ruling" is an interpretation bv the Service that has bee::n publishe::d in the 
Internal Revenue Bulletin. It is the conclusion ·of the:: Se::rvice on how the law is applied to 
a specific set of facts. Revenue rulings are published for the information and guidance of 
taxpayers, Service personnel, and other interested parties. 

Because each revenue ruling represents the conclusion of the Service regarding the appli
cation of law to the entire statement of facts involved, taxpayers, Sen' ice personnel. and other 
concerned parties are cautioned against reaching the same conclusion in other cases unless the 
facts and circumstances are substantially the same. They should consider the effect of subse
quent legislation, regulations, court decisions, revenue rulings, notices, and announcements. 
See Rev. Proc. 89-14, 1989-1 CB. 814, which states the objectives of and standards for the 
publication of revenue rulings and revenue procedures in the Internal Reve::nue Bulletin. 

.08 

(1) No oral rulings and no written rulings in response to oral requests. 

The Service does not orally issue letter rulings or determination letters, nor does it issue letter 

rulings or determination letters in response to oral requests from taxpayers. However, Service 
employees ordinarily will discuss with taxpayers or their representatives inquiries regarding 
whether the Service will rule on particular issues and questions relating to procedural matters 
about submitting requcsts for letter rulings, determination letters, and requests for recognition 
of exempt status for a particular organization. 

(2) Discussion possible on substantive issues. 

At the discretion of the Service, and as time permits, substantive issues may also be dis
cussed. However, such a discussion will not be binding on the Service, and cannot be relied 
on as a basis for obtaining retroactive relief under the provisions of § 7805(b). 

Substantive tax issues involving the taxpayer that are under examination, in appeals, or in 
litigation will not be discussed by Service employees not directly involved in the examination, 
appeal, or litigation of the issues unless the discussion is coordinated with those Service em
ployees who are directly involved in the examination, appeal. or litigation of the issues. The 
taxpayer or the taxpayer's representative ordinarily will be asked whether the oral request for 
guidance or information relates to a matter pending before another office of the Service. 

If a tax issue is not under examination, in appeals, or in litigation, the tax issue may be 
discussed even though the issue is affected by a nontax issue pending in litigation. 

A taxpayer may seek oral technical guidance from a taxpayer service representative in 
TE/GE Customer Account Services when preparing a return or report. Oral guidance is ad
visory only, and the Service is not bound to recognize it, for example, in the examination of 
the taxpayer's return. 

The Service does not respond to letters seeking to confirm the substance of oral discussions, 
and the absence of a response to such a letter is not confirmation of the substance of the letter. 

.09 In order to receive approval to act as a nonbank custodian of plans qualified under 
§ 40 I (a) or accounts described in § 403(b )(7), and as a nonbank trustee or nonbank custodian 
for individual retirement arrangements (lRAs) established under § 408(a), (b), or (h), or for a 
Coverdell educational savings account established under § 530 or an Archer medical savings 
account established under § 220, or a Health Savings Account under § 223, a written appli
cation must be filed that demonstrates how the applicant complies with the requirements of 
* 1.408-2(e)(2) through (5) of the Income Tax Regulations. 

The Service must have clear and convincing proof in its files that the requirements of the reg
ulations are met. If there is a requirement that the applicant feels is not applicable, the applica
tion must provide clear and convincing proof that such requirement is not germane to the man
ner in which the applicant will administer any trust or custodial account. See, § 1.408-2(e)(6). 



Compliance Statement 

SECTION 4. ON WHAT ISSUES 
MAY TAXPAYERS REQl:EST 
WRITTEN GUIDANCE UNDER 
THIS PROCEDURE? 

SECTION 5. ON WHAT ISSUES 
MUST WRITTEN GUIDANCE 
BE REQUESTED UNDER 
DIFFERENT PROCEDURES? 

Determination letters 

Master and prototype plans 
and volume 
submitter plans 

Closing agreement program for 
defined contribution plans that 
purchased GICs or GACs 

The completed application should be sent to: 

Internal Revenue Service 
Commissioner, TEIGE 
Attention: SE:T:EP:RA 
P.O. Box 27063 
McPherson Station 
Washington, DC 20038 

Section 6.01(8) of Rev. Proc. 2008-8, page 233, this Bulletin, imposes a user's fee for 
anyone applying for approval to become a nonbank trustee or custodian. 

.10 A compliance statement is a binding written agreement between the Service and a tax
payer with respect to certain retirement plan failure!; identified by a taxpayer in a voluntary 
submission under the Voluntary Correction Program of the EPCRS (see Rev. Proc. 2006-27). 
The compliance statement addresses the failures identified in the VCP submission, the terms 
of correction, including any revision of adrcinistrative procedures, and the time period within 
which proposed corrections must be implemented. A compliance statement is conditioned on 
(i) there being no misstatement or omission of material facts in connection with the subrcission, 
and (ii) the implementation of the specific corrections and satisfaction of any other conditions 
in the compliance statement. 

Taxpayers may request letter rulings, information letters and closing agreements on issues 
within the jurisdiction of the Commissioner, Tax Exempt and Government Entities Division 
under this revenue procedure. The Service issues letter rulings to answer written inquiries of 
individuals and organizations about their status for tax purposes and the tax effects of their acts 
or transactions when appropriate in the interest of sound tax administration. 

Taxpayers also may request determination letters that relate to Code sections under the juris
diction of the Commissioner, Tax Exempt and Government Entities Division. See Rev. Proc. 
2008-6, this Bulletin. 

.01 The procedures for obtaining determination letters involving §§ 401, 403(a), 409, and 
4975(e)(7), and the status for exemption of any related trusts or custodial accounts under 
§ 501(a) are contained in Rev. Proc. 2008-6, this Bulletin. 

.02 The procedures for obtaining opinion letters for master and prototype plans and any re
lated trusts or custodial accounts under §§ 401(a), 403(a) and 501 (a) and advisory letters for 
volume submitter plans are contained in Rev. Proe. 2005-1 6. The procedures for obtaining 
opinion letters for prototype trusts, custodial accounts or annuities under § 408(a) or (b) are con
tained in Rev. Proc. 87-50, as modified by Rev. Proc. 92-38 and Rev. Proc. 2002-10,2002-1 
c.B. 401. The procedures for obtaining opinion letters for prototype trusts under § 408(k) are 
contained in Rev. Proc. 87-50, as modified by Rev. Proc. 91-44 (as modified by Rev. Proc. 
2008-8) and Rev. Proc. 2002-10. The procedures for obtaining opinion letters for SIMPLE 
IRAs under § 408(p) are contained in Rev. Proc. 97-29, 1997-1 c.B. 698. The procedures 
for obtaining opinion letters for Roth IRAs under § 408A are contained in Rev. Proc. 98-59, 
1998-2 c.B. 727. 

.03 Rev. Proc. 95-52, 1995-1 C.B. 439, restates and extends for an indefinite period the 
closing agreement program for defined contribution plans that purchased guaranteed invest
ment contracts (GlCs) or group annuity contracts (GACs) from troubled life insurance compa
meso 
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SECTION 6. UNDER WHAT 
CIRCUMSTANCES DOES 
TE/GE ISSUE LETTER 
RULINGS? 

In exempt organizations matters 

In employee plans matters 
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.04 The procedures for obtaining compliance statements etc. for certain failures of plans 
qualifi~d under § 4~ I (a), § 403(b) plans, SEPs and § 457' plan~ under the Employee Plans 
ComplIance ResolutIon System (EPCRS) are contained in Rev. Proc. 2006-27 . 

. 05 The procedures for obtaining rulings, closing agreements, and information letters on 
issues within the jurisdiction of the Chief Counsel are contained in Rev. Proc. 2008-1, page I, 
this Bulletin, including tax issues involving interpreting or applying the federal tax laws and 
income tax treaties relating to international transactions . 

. 06 The procedures for obtaining letter rulings, etc., that apply to federal alcohol, tobacco, 
and firearms taxes under subtitle E of the Internal Revenue Code are under the jurisdiction of 
the Alcohol and Tobacco Tax and Trade Bureau within the Treasury Department. 

.01 In exempt organizations matters, the Exempt Organizations Technical Office issues let· 
ter rulings on proposed transactions and on completed transactions if the request is submitted 
before the return is filed for the year in which the transaction that is the subject of the request 
was completed. Exempt Organizations Technical issues letter rulings involving: 

(1) Organizations exempt from tax under § 50 I, including private foundations; 

(2) Organizations described in § 170(b)(l)(A) (except clause (v»; 

(3) Political organizations described in § 527; 

(4) Qualified tuition programs described in § 529 other than state run programs; 

(5) Trusts described in § 4947(a); 

(6) Other matters including issues under §§ 501 through 514, 4911, 4912, 4940 through 
4948,4955,4958,4976,6033,6104,6113, and 6115. 

.02 In employee plans matters, the Employee Plans Technical Office issues letter rulings on 
proposed transactions and on completed transactions either before or after the return is filed. 
Employee Plans Technical issues letter rulings involving: 

(I) §§ 72, IOI(d), 219, 381(c)(1l), 402, 403(b), 404, 408, 408A, 412, 414(e), 419, 419A, 
511 through 514, 4971,4972,4973,4974,4978,4979, and 4980; 

(2) Waiver of the minimum funding standard (See Rev. Proc. 2004-15,2004-1 C.B. 490), 
and changes in funding methods and actuarial assumptions under § 412(c)(5); 

(3) Waiver of the liquidity shortfall (as that term is defined in § 412(m)(5» excise tax under 
§ 4971(f)(4); 

(4) Waiver under § 4980F( c)( 4) of all or part of the excise tax imposed for failure to satisfy 
the notice requirements described in § 4980F(e); 

(5) Whether a plan amendment is reasonable and provides for only de minimis increases in 
plan liabilities in accordance with §§ 401 (a)(33) and 412(f)(2)(A) of the Code (See Rev. Proc. 
79-62, 1979-2 C.B. 576); 

(6) A change in the plan year of an employee retirement plan and the trust year of a tax

exempt employees' trust (See Rev. Proc. 87-27, 1987-1 c.B. 769); 

(7) The tax consequences of prohibited transactions under §§ 503 and 4975; 



In qualifications matters 

Request for extension of time for 
making an election or for other 
relief under § 301.9100-1 of the 
Procedure and Administration 
Regulations 

Issuance of a letter ruling before 
the issuance of a regulation or 
other published guidance 

(8) Whether individual retirement accounts established by employers or associations of 
employees meet the requiremellt~ of § 408(c). (See Rev. Proc. 87-50, as modified by Rev. 
Proc. 91--44 (as modified by Rev. Proc. 2008-8) and Rev. Proc. 92-38); 

(9) With respect to employee stock ownership plans and tax credit employee stock own
ership plans, §§ 409(1), 409(m), and 497S(d)(3). Other subsections of §§ 409 and 4975(e)(7) 
involve qualification issues within the jurisdiction of EP Determinations. 

(10) Where the Commissioner, Tax Exempt and Government Entities Division has author
ity to grant extensions of certain periods of time within which the taxpayer must perform cer
tain transactions (for example, the 90-day period for reinvesting in employer securities under 
§ 1.46-8(e)( 10) of the regulations), the taxpayer's request for an extension of such time period 
must be postmarked (or received, if hand delivered to the headquarters office) no later than 
the expiration of the original time period. Thus, for example, a request for an extension of the 
90-day period under § 1.46-8(e)(10) must be made before the expiration of this period. How
ever, see section 6.04 below with respect to elections under § 301.9\ 00-1 of the Procedure and 
Administration Regulations . 

. 03 The Employee Plans Technical office ordinarily will not issue letter rulings on matters 
involving a plan's qualified status under §§ 40 I through 420 and § 4975(e)(7). These matters 
are generally handled by the Employee Plans Determinations program as provided in Rev. 
Proc. 2008-6, this Bulletin, Rev. Proc. 93-10 and Rev. Proc. 93-12. Although the Employee 
Plans Technical office will not ordinarily issue rulings on matters involving plan qualification, a 
ruling may be issued where, (l) the taxpayer has demonstrated to the Service's satisfaction that 
the qualification issue involved is unique and requires immediate guidance, (2) as a practical 
matter, it is not likely that such issue will be addressed through the determination letter process, 
and (3) the Service determines that it is in the interest of good tax administration to provide 
guidance to the taxpayer with respect to such qualification issue. 

.04 Employee Plans Technical or Exempt Organizations Technical will consider a request for 
an extension of time for making an election or other application for relief under § 301.9100-1 
of the Procedure and Administration Regulations even if submitted after the return covering 
the issue presented in the § 301.9100-1 request has been filed and even if submitted after an 
examination of the return has begun or after the issues in the retum are being considered by an 
appeals office or a federal court. In such a case, EP or EO Technical will notify the Director, 
EP or EO Examinations. 

Except for those requests pertammg to applications for recogmtlOn of exemption, 
§ 301.9100-1 requests, even those submitted after the examination of the taxpayer's return 
has begun, are letter ruling requests and therefore should be submitted pursuant to this revenue 
procedure, and require payment of the applicable user fee, referenced in section 9.02(14) of 
this revenue procedure. In addition, the taxpayer must include the information required by 
§ 301.9100-3le). 

However, an election made pursuant to § 301.9100-2 is not a letter ruling and does not re
quire payment of any user fee. See § 301.9100-2(d). Such an election pertains to an automatic 
extension of time under § 30 1.91 ~O-I. 

.05 Unless the issue is covered by section 8 of this procedure, a letter ruling may be issued 
before the issuance of a temporary or final regulation or other published guidance that interprets 
the provisions of any act under the following conditions: 

(1) Answer is clear or is reasonably certain. If the letter ruling request presents an issue 
for which the answer seems clear by applying the statute to the facts or for which the answer 
seems reasonably certain but not entirely free from douht, a letter ruling will be issued. 

(2) Answer is not reasonably certain. The Service will consider all letter ruling requests 
and use its best efforts to issue a letter ruling even if the answer does not seem reasonably 
certain where the issuance of a letter ruling is in the best interest of tax administration. 

2008-1 C.B. 129 



Issues in prior return 

Generally not to business 
associations or groups 

Generally not to foreign 
governments 

Generally not on federal tax 
consequences of proposed 
legislation 

Not on certain matters under 
§ 53.4958-6 of the Foundation and 
Similar Excise Taxes Regulations 

Not on stock options 

Generally not on EO joint venture 
with a for-profit organization 

Not on qualification of state run 
programs under § 529 

130 2008-1 C.B. 

(3). I~sue cannot be readily resolved before a regulation or any other published ~uid
ance IS Issued. A letter ruling will not be issued if the letter ruling request presents an Issue 
that cannot be readily resolved before a regulation or any other published guidance is issued . 

. 06 The Service ordinarily does not issue rulings if, at the time the ruling is requested, the 
identical issue is involved in the taxpayer's return for an earlier period. and that issue-

(I) is being examined by the Director, EP or EO Examinations. 

(2) is being considered by an appeals office. 

(3) is pending in litigation in a case involving the taxpayer or related taxpayer. or 

(4) has been examined by the Director, EP or EO Examinations or considered by an appeals 
office, and the statutory period of limitation has not expired for either assessment or filing a 
claim for a refund or a closing agreement covering the issue of liability has not been entered 
into by the Director, EP or EO Rulings and Agreements or by an appeals office. 

If a return dealing with an issue for a particular year is filed while a request for a ruling 
on that issue is pending, EP or EO Technical will issue the ruling unless it is notified by the 
taxpayer that an examination of that issue or the identical issue on an earlier year's return has 
been started by the Director, EP or EO Examinations. See section 9.05. However, even if an 
examination has begun, EP or EO Technical ordinarily will issue the letter ruling if the Director, 
EP or EO Examinations agrees, by memorandum. to permit the ruling to be issued . 

. 07 EP or EO Technical does not issue letter rulings to business, trade, or industrial associ~ 
ations or to similar groups concerning the application of the tax laws to members of the group. 
But groups and associations may submit suggestions of generic issues that would be appro
priately addressed in revenue rulings. See Rev. Proc. 89-14, which states objectives of. and 
standards for, the publication of revenue rulings and revenue procedures in the Internal Rev
enue Bulletin. 

EP or EO Technical, however, may issue letter rulings to groups or associations on their 
own tax status or liability if the request meets the requirements of this revenue procedure . 

. 08 EP or EO Technical does not issue letter rulings to foreign governments or their political 
subdivisions about the V.S. tax effects of their laws. However, EP or EO Technical may issue 
letter rulings to foreign governments or their political subdivisions on their own tax status or 
liability under V.S. law if the request meets the requirements of this revenue procedure. 

.09 EP or EO Technical does not issue letter rulings on a matter involving the federal tax 
consequences of any proposed federal. state, local, municipal, or foreign legislation. EP or EO 
Technical. however, may provide general information in response to an inquiry. 

.10 EO Technical does not issue letter rulings as to whether a compensation or property 
transaction satisfies the rebuttable presumption that the transaction is not an excess benefit 
transaction as described in § 53.4958-6 of the Foundation and Similar Excise Taxes Regula
tions. 

.11 EP Technical does not issue letter rulings on the income tax (including unrelated busi
ness income tax) or excise tax consequences of the contribution of stock options to, or their 
subsequent exercise from, plans described in Part I of Subchapter D of Subtitle A of the Code. 

.12 With the exception of when the issue is present in an initial application for recognition 
of exemption, EO Technical does not issue letter rulings as to whether a joint venture with a 
for-profit organization affects an organization'S exempt status or results in unrelated business 
income. 

.13 EO Technical will not issue letter rulings as to whether a state run tuition program qual
ifies under § 529. 
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.14 EO Technical will not issue letter rulings pertaining to unrelated business income tax 
issues arising when charitable lead trust assets are invested with charitable organizations. 

.15 The Service will not issue letter rulings under § 4965, as added by section 516 of the 
Tax Increase Prevention and Reconciliation Act of 2005. before the issuance of temporary or 
final regulations or other published guidance that interprets the provision . 

. 16 EO Technical will not issue letter rulings under § 4966 or § 4967, as added by section 
1231 of the Pension Protection Act of 2006, before the issuance of temporary or final regula
tions or other published guidance that interprets these provisions. 

.17 EO Technical will not issue letter rulings under § 507, § 4941 or § 4945 pertaining to 
the tax consequences of the termination of a charitable remainder trust (as defined in § 664) 
before the end of the trust term as defined in the trust's governing instrument in a transaction 
in which the trust beneficiaries receive their actuarial shares of the value of the trust assets. 

.01 Employee Plans or Exempt Organizations Determinations issues determination letters 
only if the question presented is specifically answered by a statute, tax treaty, or regulation, or 
by a conclusion stated in a revenue ruling, opinion, or court decision published in the Internal 
Revenue Bulletin . 

. 02 In employee plans and exempt organizations matters, the EP or EO Determinations of
fice issues determination letters in response to taxpayers' written requests on completed trans
actions. However, see section l3.08 of this revenue procedure. A determination letter usually 
is not issued for a question concerning a return to be filed by the taxpayer if the same question 
is involved in a return under examination. 

In situations involving continuing transactions, such as whether an ongoing activity is an 
unrelated trade or business, EP or EO Technical would issue a ruling covering future tax periods 
and periods for which a return had not yet been filed. 

EP or EO Determinations does not issue determination letters on the tax comequences of 
proposed transactions, except as provided in sections 7.03 and 7.04 below. 

Under no circumstances will EP or EO Determinations issue a determination letter unless it 
is clearly shown that the request concerns a return that has been filed or is required to be filed. 

.03 In employee plans matters, the Employee Plans Determinations office issues determina
tion letters on the qualified status of employee plans under §§ 401. 403(a), 409 and 4975(e)(7), 
and the exempt status of any related trust under § 501. See Rev. Proc. 2008-6, this Bulletin, 
Rev. Proc. 93-10 and Rev. Proc. 93-12. 

.04 In exempt organizations matters, the Exempt Organizations Determinations office issues 
determination letters involving: 

(1) Initial qualification for exempt status of organizations described in §§ 501 and 521 to 
the extent provided in Rev. Proc. 2007-52, 2007-30 I.R.B. 222. 

(2) Updated exempt status letter to reflect changes to an organization's name or address, or 
to replace a lost exempt status letter, but not to approve or disapprove any completed transaction 
or the effect of changes in activities on exempt status, except in the situations specifically listed 
in paragraphs (3) through (12) below; 
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(3) Classification of private foundation status as provided in Rev. Proc. 76-34, 1976-2 
C.B. 656; 

(4) Reclassification of private foundation status, including update of private foundat~on 
status at the end of an organization's advance ruling period and private operating foundatIOn 
status; 

(5) Recognition of unusual grants to certain organizations under §§ I70(b)(1 )(A)(vi) and 
509(a)(2); 

(6) Requests for relief under § 301.9100-1 of the Procedure and Administration Regula
tions in connection with applications for recognition of exemption; 

(7) Advance approval of terminations under § 507(b)(1)(B); 

(8) Whether certain organizations qualify as exempt operating foundations described in 
§ 4940(d); 

(9) Advance approval of certain set-asides described in § 4942(g)(2); 

(10) Advance approval under § 4945 of organizations' grant making procedures; 

(II) Advance approval of voter registration activities described in § 4945(f); and 

(12) Whether an organization is exempt from filing annual information returns under § 6033 
as provided in Rev. Procs. 83-23, 1983-1 C.B. 687, 95-48, 1995-2 C.B. 418, and 96-10, 
1996-1 c.B. 577; 

.05 EP or EO Determinations will not issue a determination letter in response to any request 
if-

(1) it appears that the taxpayer has directed a similar inquiry to EP or EO Technical; 

(2) the same issue involving the same taxpayer or a related taxpayer is pending in a case in 
litigation or before an appeals office; 

(3) the determination letter is requested by an industry, trade association, or similar group on 
behalf of individual taxpayers within the group (other than subordinate organizations covered 
by a group exemption letter); or 

(4) the request involves an industry-wide problem. 

.06 A request received by the Service on a question concerning a return that is under exam
ination, will be, in general, considered in connection with the examination of the return. If a 
response is made to the request before the return is examined, it will be considered a tentative 
finding in any later examination of that return. 

.07 A taxpayer who, before filing a return, receives a determination letter about any trans
action that has been consummated and that is relevant to the return being filed should attach a 
copy of the determination letter to the return when it is filed. 

.08 Determination letters issued under sections 7.02 through 7.04 of this revenue procedure 
are not reviewed by EP or EO Technical before they are issued. If a taxpayer believes that a 
determination letter of this type is in error, the taxpayer may ask EP or EO Determinations to 
reconsider the matter or to request technical advice from EP or EO Technical as explained in 
Rev. Proc. 2008-5, page 164, this Bulletin. 

( 1) In employee plans matters, the procedures for review of determination letters relating 
to the qualification of employee plans involving §§ 401 and 403(a) are provided in Rev. Proc. 
2008-6, Rev. Proc. 93-10 and Rev. Proc. 93-12. 
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(2) In exempt organizations matters, the procedures for the review of determination letters 
relating to the exemption from federal income tax of cenain organizations under §§ 501 and 
521 are provided in Rev. Proc. 2007-52. 

.01 The Service ordinarily will not issue a letter ruling or determination letter in certain 
areas because of the factual nature of the problem involved or because of other reasons. The 
Service may decline to issue a letter ruling or a determination letter when appropriate in the 
interest of sound tax administration or on other grounds whenever warranted by the facts Or 
circumstances of a particular case. 

.02 No lener ruling will be issued with respect to an issue that is clearly and adequately 
addressed by statute, regulations, decision of a court of appropriate jurisdiction, revenue rul
ing, revenue procedure, notice or other authority published in the Internal Revenue Bulletin. 
Instead of issuing a letter ruling, the Service may, when it is considered appropriate and in the 
best interests of the Service, issue an information letter calling attention to well-established 
principles of tax law . 

. 03 A letter ruling or a determination letter will not be issued on altemati ve plans of proposed 
transactions or on hypothetical situations . 

. 04 The Service ordinarily will not issue a letter ruling on only part of an integrated trans
action. If, however, a part of a transaction falls under a no-rule area, a letter ruling on other 
parts of the transaction may be issued. Before preparing the letter ruling request, a taxpayer 
should call the office having jurisdiction for the matters on which the taxpayer is seeldng a 
letter ruling to discuss whether the Service will issue a letter ruling on part of the transaction. 

.05 The Service will not issue a letter ruling on the partial tennination of an employee plan. 
Determination letters involving the partial termination of an employee plan may be issued. 

.06 The Service wilI issue rulings on prospective or future transactions if the law or regula
tions require a detennination of the effect of a proposed transacticm for tax purposes. 

.07 A letter ruling or dctermination letter relating to an issue that is being considered by 
the Pension Benefit Guaranty Corporation (PBGC) or the Department of Labor (DOL), and 
involves [he same taxpayer, shall be issued at the discretion of the Service. 

.08 The Service does not issue letter rulings or detelmination letters on whether a cafeteria 
plan satisfies the requirements of § 125. See also Rev. Proc. 2008-3, also in this Bulletin, 
for areas under the jurisdiction of the Division Counsell Associate Chief Counsel (Tax Exempt 
and Government Entities) involving cafeteria plans in which advance rulings or determination 
leiters will not be issued. 

.09 See section 3.02 of Rev. Proe. 2008-6 for employee plans matters on which determina
tion letters will not be issued. 

.10 

(1) The Service is ordinarily unwilling to rule in situations where a taxpayer or a related 
party is domiciled or organized in a foreign jurisdiction with which the United States does not 
have an effective mechanism for obtaining tax infonnation with respect to civil tax examina
tions and criminal investigations, which would preclude the Service from obtaining informa
tion located in such jurisdiction that is relevant to the analysis or examination of the tax issues 
involved in the ruling request. 
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(2) The provisions of subsection 8.10(1) above shall not apply if the taxpayer or affec~ed 
related party (a) consents to the disclosure of all relevant information requested by the ServIce 
in processing the ruling request or in the Course of an examination to verify the accuracy of 
the representations made and to otherwise analyze or examine the tax issues involved in the 
ruling request. and (b) waives all claims to protection of bank and commercial secrecy laws in 
the foreign jurisdiction with respect to the information requested by the Service. In the event 
the taxpayer's or related party's consent to disclose relevant information or to waive protection 
of bank or commercial secrecy is determined by the Service to be ineffective or of no force 
and effect, then the Service may retroactively rescind any ruling rendered in reliance on such 
consent. 

Employee Stock Ownership Plans .11 

Governmental Plans 
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(1) The Service does not issue a letter ruling on whether or not the renewal, extension or 
refinancing of an exempt loan satisfies the requirements of § 4975( d)(3) of the Internal Revenue 

Code. 

(2) The Service does not issue a letter ruling on whether the pre-payment of ESOP loans 
satisfies the requirements of § 4975(d)(3) other than with respect to plan termination . 

. 12 The Service does not issue a letter ruling on whether or not a plan is a governmental 
plan under § 414(d). 

.01 This section explains the general instructions for requesting letter rulings and determi
nation letters on all matters. Requests for letter rulings and determination letters require the 
payment of the applicable user fee discussed in section 9.02(14) of this revenue procedure. 

Specific and additional instructions also apply to requests for letter rulings and determina
tion letters on certain matters. Those matters are listed in section 10 of this revenue procedure 
followed by a reference (usually to another revenue procedure) where more information can 
be obtained. 

.02 

(1) Complete statement of facts and other information. Each request for a letter ruling or 
a determination letter must contain a complete statement of all facts relating to the transaction. 
These facts inc\ude-

(a) names, addresses, telephone numbers, and taxpayer identification numbers of all in
terested parties. (The term "all interested parties" does not mean all shareholders of a widely 
held corporation requesting a letter ruling relating to a reorganization, or all employees where 
a large number may be involved.); 

(b) a complete statement of the business reasons for the transaction; and 

(c) a detailed description of the transaction. 

The Service will usually not rule on only one step of a larger integrated transaction. See 
section 8.04 of this revenue procedure. However, if such a letter ruling is requested, the facts, 
circumstances, true copies of relevant documents, etc., relating to the entire transaction must 
be submitted. 

(2) Copies of all contracts, wills, deeds, agreements, instruments, plan documents, and 
other documents. True copies of all contracts, wills, deeds, agreements, instruments, plan 



Analysis of material facts 

Same issue in an earlier return 

Same or similar issue previously 
submitted or currently pending 

documents, trust documents, proposed disclaimers, and other documents pertinent to the trans 
action must be submitted with the request. 

Each document, other than the request, should be labelled alphabetically and attached to th 
request in alphabetical order. Original documents, such as contracts, wills, etc., should not h 
submitted because they become part of the Service's file and will not be returned. 

(3) Analysis of material facts. All material facts in documents must be included rathe 
than merely incorporated by reference, in the taxpayer's initial request or in supplemental let 
ters. These facts must be accompanied by an analysis of their bearing on the issue or issues 
specifying the provisions that apply. 

(4) Statement regarding whether same issue is in an earlier return. The request mus 
state whether, to the best of the knowledge of both the taxpayer and the taxpayer's represen 

tatives, the same issue is in an earlier return of the taxpayer (or in a return for any year of ; 
related taxpayer within the meaning of § 267, or of a member of an affiliated group of whicl 
tbe taxpayer is also a member within the meaning of § 1504). 

If the statement is affinnative. it must specify whether the issue-

(a) is being examined by the Service; 

(b) has been examined and if so, whether or not the statutory period of limitations has ex 
pired for either assessing tax or filing a claim for refund or credit of tax; 

(c) has been examined and if <;0, whether or not a closing agreement covering the issue 0 

liability has been entered into by the Service; 

(d) is being considered by an appeals office in connection with a return from an earlie 

period; 

(e) has been considered by an appeals office in connection with a return from an earlier pe 
riod and if so, whether or not the statutory period of limitations has expired for either assessinj 

tax or filing a claim for refund or credit of tax; 

(f) has been considered by an appeals office in connection with a return from an earlie 
period and whether or not a closing agreement covering the issue or liability has been enteTe, 
into by an appeals office; 

(g) is pending in litigation in a case involving the taxpayer or a related taxpayer; or 

(h) in employee plans matters, is being considered by the Pension Benefit Guaranty Corpo 
ration or the Department of Labor. 

(5) Statement regarding whether same or similar issue was previously ruled on or re 
quested, or is currently pending. The request must also state whether, to the best of th 
knowledge of both the taxpayer and the taxpayer's representatives-

(a) the Service previously ruled on the same or similar issue for the taxpayer (or a relate. 
taxpayer within the meaning of § 267, or a member of an affiliated group of which the taxpaye 
is also a member within the meaning of ~ 1504) or a predecessor; 

(b) the taxpayer, a related taxpayer, a predecessor, or any representatives previously sub 

mitted the same or similar issue to the Service but withdrew the request before a letter rulin) 
or determination letter was issued; 

(c) the taxpayer, a related taxpayer, or a predecessor previously submitted a request involv 

ing the same or a similar issue that is currently pending with the Service; or 

(d) at the same time as this request, the taxpayer or a related taxpayer is presently submittin, 

another request involving the same or a similar issue to the Service. 
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If t~e statement is affinnative for (a), (b), (c), or (d) of this section 9.02(5), the statement 
~ust g.lve the date the request was submitted, the date the request was withdrawn or ruled on, 
If apphcable, and other details of the Service's consideration of the issue. 

(6) Statement of supporting authorities. If the taxpayer advocates a particular conclusion, 
an explanation of the grounds for that conclusion and the relevant authorities to support it must 
also be included. Even if not advocating a particular tax treatment of a proposed transaction, the 
taxpayer must still furnish views on the tax results of the proposed transaction and a statement 
of relevant authorities to support those views. 

In all events, the request must include a statement of whether the law in connection with the 
request is uncertain and whether the issue is adequately addressed by relevant authorities. 

(7) Statement of contrary authorities. The taxpayer is also encouraged to inform the Ser
vice about, and discuss the implications of, any authority believed to be contrary to the position 
advanced, such as legislation (or pending legislation), tax treaties, court decisions, regulations, 
revenue rulings, revenue procedures, notices or announcements. If the taxpayer determines 
that there are no contrary authorities, a statement in the request to this effect would be helpful. 
If the taxpayer does not furnish either contrary authorities or a statement that none exists, the 
Service in complex cases or those presenting difficult or novel issues may request submission 
of contrary authorities or a statement that none exists. Failure to comply with this request may 
result in the Service's refusal to issue a letter ruling or detennination letter. 

Identifying and discussing contrary authorities will generally enable Service personnel to 
understand the issue and relevant authorities more quickly. When Service personnel receive 
the request, they will have before them the taxpayer's thinking on the effect and applicability of 
contrary authorities. This information should make research easier and lead to earlier action by 
the Service. If the taxpayer does not disclose and distinguish significant contrary authorities, 
the Service may need to request additional information, which will delay action on the request. 

(8) Statement identifying pending legislation. At the time of filing the request, the tax
payer must identify any pending legislation that may affect the proposed transaction. In addi
tion, if applicable legislation is introduced after the request is filed but before a letter ruling or 
determination letter is issued, the taxpayer must notify the Service. 

(9) Statement identifying information to be deleted from copy of letter ruling or de
termination letter for public inspection. The text of certain letter rulings and determination 
letters is open to public inspection under § 6110. The Service makes deletions from the text 
before it is made available for inspection. To help the Service make the deletions required by 
§ 6llO( c), a request for a letter ruling or determination letter must be accompanied by a state
ment indicating the deletions desired ("deletions statement"). If the deletions statement is not 
submitted with the request, a Service representative will tell the taxpayer that the request will 
be closed if the Service does not receive the deletions statement within 30 calendar days. See 
section 11.03 of this revenue procedure. 

(a) Format of deletions statement. A taxpayer who wants only names, addresses, and 
identifying numbers to be deleted should state this in the deletions statement. If the taxpayer 
wants more information deleted, the deletions statement must be accompanied by a copy of 
the request and supporting documents on which the taxpayer should bracket the material to 
be deleted. The deletions statement must indicate the statutory basis under § 61 IO(c) for each 
proposed deletion. 

If the taxpayer decides to ask for additional deletions before the letter ruling or determina
tion letter is issued, additional deletions statements may be submitted. 

(b) Location of deletions statement. The deletions statement must not appear in the re
quest, but instead must be made in a separate document and placed on top of the request for a 
letter ruling or determination letter. 



(c) Signature. The deletions statement must be signed and dated by the taxpayer or the 
taxpayer's authorized representative. A stamped or faxed signature is not permitted. 

(d) Additional information. The taxpayer should follow the same procedures above to pro
pose deletions from any additional information submitted after the initial request. An additional 
deletions statement, however, is not required with each submission of additional information if 
the taxpayer's initial deletions statement requests that only names, addresses, and identifying 
numbers are to be deleted and the taxpayer wants only the same information deleted from the 
additional information. 

(e) Taxpayer may protest deletions not made. After receiving from the Service the notice 
under § 6110(£)( 1) of intention to disclose the letter ruling or determination letter (including a 
copy of the version proposed to be open to public inspection and notation of third-party com
munications under § 611O(d», the taxpayer may protest the disclosure of certain information 
in the letter ruling or determination letter. The taxpayer must send a written statement within 
20 calendar days to the Service office indicated on the notice of intention to disclose. The 
statement must identify those deletions that the Service has not made and that the taxpayer 
believes should have been made. The taxpayer must also submit a copy of the version of the 
letter ruling or determination letter and bracket the deletions proposed that have not been made 
by the Service. Generally, the Service will not consider deleting any material that the taxpayer 
did not propose to be deleted before the letter ruling or determination leiter was issued. 

Within 20 calendar days after the Service receives the response to the notice under 
§ 611 O(f)(1), the Service will mail to the taxpayer its final administrative conclusion regarding 
the deletions to be made. The taxpayer does not have the right to a conference to resolve 
any disagreements concerning material to be deleted from the text of the letter ruling or 
detennination letter. However, these matters may be taken up at any conference that is 
otherwise scheduled regarding the request. 

(0 Taxpayer may request delay of public inspection. After receiving the notice under 
§ 611O(f)(l) of intention to disclose, but within 60 calendar days after the date of notice, the 
taxpayer may send a request for delay of public inspection under either § 61 IO(g)(3) or (4). 
The request for delay must be sent to the Service office indicated on the notice of intention to 
disclose. A request for delay under § 611O(g)(3) must contain the date on which it is expected 
that the umlerlying transaction will be completed. The request for delay under § 61l0(g)(4) 
must contain a statement from which the Commissioner of Internal Revenue may determine 
that there are good reasons for the delay. 

Section 6 110(1)(1) states that § 6 I IO disclosure provisions do not apply to any matter to 
which § 6104 applies. Therefore, letter rulings, determination letters, technical advice memo
randa. and related background file documents dealing with the following matters (covered by 
§ 6104) are not subject to § 6110 disclosure provisions-

(i) An approved application for exemption under § 501(a) as an organization described in 
§ SOI(c) or (d), or notice of status as a political organization under § 527, together with any 
papers submitted in support of such application or notice; 

(iil An application for exemption under § 501(a) with respect to the qualification of a pen
sion, profit-sharing or stock bonus plan, or an individual retirement account described in § 408 
or § 408A , whether the plan or account has more than 25 or less than 26 participants, or any 
application for exemption under § 50 I (a) by an organization forming part of such a plan or an 
account; 

(iii) Any document issued by the Internal Revenue Service in which the qualification or 
exempt status of a plan or account is granted, denied, or revoked or the portion of any document 
in which technical advice with respect thereto is given; 

(iv) Any application filed and any document issued by the Internal Revenue Service with 
respect to the qualification or status of EP master and prototype plans; and 
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(v) The portion of any document issued by the Internal Revenue Service with respect to the 
qualification or exempt status of a plan or account of a proposed transaction by such plan, or 
account. 

(10) Signature by taxpayer or authorized representative. The request for a letter ruling 
or determination letter must be signed and dated by the taxpayer or the taxpayer's authorized 
representative. Neither a stamped signature nor a faxed signature is permitted. 

(11) Authorized representatives. To sign the request or to appear before the Service in 
connection with the request, the representative must be: 

(a) An attorney who is a member in good standing of the bar of the highest court of any 
state, possession, territory, commonwealth, or the District of Columbia and who is not cur
rently under suspension or disbarment from practice before the Service. He or she must file a 
written declaration with the Service showing current qualification as an attorney and current 

authorization to represent the taxpayer; 

(b) A certified public accountant who is qualified to practice in any state, possession, terri
tory, commonwealth, or the District of Columbia and who is not currently under suspension or 
disbarment from practice before the Service. He or she must file a written declaration with the 
Service showing current qualification as a certified public accountant and current authorization 
to represent the taxpayer; 

(c) An enrolled agent who is a person, other than an attorney or certified public accountant, 
that is currently enrolled to practice before the Service and is not currently under suspension 
or disbarment from practice before the Service, including a person enrolled to practice only for 
employee plans matters. He or she must file a written declaration with the Service showing 
current enrollment and authorization to represent the taxpayer. Either the enrollment number 
or the expiration date of the enrollment card must be included in the declaration. For the rules 
on who may practice before the Service, see Treasury Department Circular No. 230; 

(d) An enrolled actuary who is a person enrolled as an actuary by the Joint Board for the 
Enrollment of Actuaries pursuant to 29 U.S.c. 1242 and qualified to practice in any state, 
possession, territory, commonwealth, or the District of Columbia and who is not currently un
der suspension or disbarment from practice before the Service. He or she must file a written 
declaration with the Service showing current qualification as an enrolled actuary and current 
authorization to represent the taxpayer. Practice as an enrolled actuary is limited to represen
tation with respect to issues involving the following statutory provisions: §§ 401, 403(a), 404, 
412,413,414,4971,6057,6058,6059, 6652(d), 6652(e), 6692, 7805(b), and 29 U.S.c. 1083; 

(e) Any other person, including a foreign representative who has received a "Letter of Au
thorization" from the Director, Office of Professional Responsibility under section IO.7(d) of 
Treasury Department Circular No. 230. A person may make a written request for a "Letter of 
Authorization" to: Office of Director, Office of Professional Responsibility, Internal Revenue 
Service, 1111 Constitution Avenue, N.W., Washington, DC 20224. Section 1O.7(d) of Circular 
No. 230 authorizes the Commissioner to allow an individual who is not otherwise eligible to 
practice before the Service to represent another person in a particular matter. For additional 
information, see section 9.02( 12) below. 

(f) The above requirements do not apply to a regular full-time employee representing his 
or her employer, to a general partner representing his or her partnership, to a bona fide offi
cer representing his or her corporation, association, or organized group, to a trustee, receiver, 
guardian, personal representative, administrator, or executor representing a trust, receivership, 
guardianship, or estate, or to an individual representing his or her immediate family. A pre parer 
of a return (other than a person referred to in paragraph (a), (b), (c), (d) or (e) of this section 
9.02( 11) who is not a full-time employee, general partner, a bona fide officer, an administra
tor, trustee, etc., or an individual representing his or her immediate family may not represent a 
taxpayer in connection with a letter ruling, determination letter or a technical advice request. 
See section I 0.7(c) of Treasury Department Circular No. 230. 
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(g) A foreign representative (other than a person referred to in paragraph (a), (b), (c), (d) 
or (e) of this section 9.02(11») is not authorized to practice before the Service and, therefore, 
must withdraw from representing a taxpayer in a request for a letter ruling or a determination 
letter. In this situation, the nonresident alien or foreign entity must submit the request for a 
letter ruling or a determination letter on the individual's or entity's own behalf or through a 
person referred to in paragraph (a), (b), (c), (d) or (e) of this section 9.02(11). 

(12) Power of attorney and declaration of representative. Any authorized representa
tive, whether or not enrolled to practice, must also comply with the conference and practice 
requirements of the Statement of Procedural Rules (26 C.F.R. § 601.501-601.509 (2005»), 
which provide the rules for representing a taxpayer before the Service. In addition, an un en
rolled preparer must file a Form 8821 (Rev. April 2004), Tax Information Authorization, for 
certain limited employee plans matters. 

Form 2848 (Rev. March 2004), Power of Attorney and Declaration of Representative, must 
be used to provide the representative's authorization (Part I of Form 2848, Power of Attorney) 
and the representative's qualification (Part II of Form 2848, Declaration of Representative). 
The name of the person signing Part I of Form 2848 should also be typed or printed on this 
form. A stamped signature is not permitted. An original, a copy, or a facsimile transmission 
(fax) of the power of attorney is acceptable so long as its authenticity is not reasonably disputed. 
For additional information regarding the power of attorney form, see section 9,03(2) of this 
revenue procedure. 

For the requirement regarding compliance with Treasury Department Circular No. 230, see 
section 9.09 of this revenue procedure. 

(13) Penalties of perjury statement. 

(a) Format of penalties of perjury statement. A request for a letter ruling or determination 
letter and any change in the request submitted at a later time must be accompanied by the 
following declaration: "Under penalties of perjury, I declare that I have examined this 
request, or this modification to the request, including accompanying documents, and, 
to the best of my knowledge and belief, the request or the modification contains all the 
relevant facts relating to the request, and such facts are true, correct, and complete." See 
section 11.04 of this revenue procedure for the penalties of perjury statement applicable for 
submissions of additional information. 

(b) Signature by taxpayer. The declaration must be signed and dated by the taxpayer, not 
the taxpayer's representative. Neither a stamped signature nor a faxed signature is permitted. 

The person who signs for a corporate taxpayer must be an officer of the corporate taxpayer 
who has personal knowledge of the facts, and whose duties are not limited to obtaining a letter 
ruling or determination letter from the Service. If the corporate taxpayer is a member of an 
affiliated group filing consolidated returns, a penalties of perjury statement must also be signed 
and submitted by an officer of the common parent of the group. 

The person signing for a trust, a state law partnership, or a limited liability company must 
be, respectively, a trustee, general partner, or member-manager who has personal knowledge 
of the facts. 

(14) Applicable user fee. Section 7528 of the Code, as added by section 202 of the Tem
porary Assistance for Needy Families Block Grant Program and made permanent by section 
8244 of the U.S. Troop Readiness, Veterans' Care, Katrina Recovery, and Iraq Accountability 
Appropriations Act, 2007, requires taxpayers to pay user fees for requests for rulings, opinion 
letters, determination letters, and similar requests. Rev. Proc. 2008-8 contains the schedule 
of fees for each type of request under the jurisdiction of the Commissioner, Tax Exempt and 
Government Entities Division and provides guidance for administering the user fee require
ments. If two or more taxpayers are parties to a transaction and each requests a letter ruling. 
each taxpayer must satisfy the rules herein and additional user fees may apply. 
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(15) Number of copies of request to be submitted. Generally a taxpayer needs only to 
submIt o~e copy of the request for a letter ruling or determination letter. If. however, mor.e 
than one Issue IS presented in the letter ruling request, the taxpayer is encouraged to submIt 
additional copies of the request. 

Further, two copies of the request for a letter ruling or determination letter are required if

(a) the taxpayer is requesting separate letter rulings or determination letters on different 
issues as explained later under section 9.03( I) of this revenue procedure; 

(b) the taxpayer is requesting deletions other than names, addresses. and identifying num
bers, as explained in section 9.02(9) of this revenue procedure. (One copy is the request for the 
letter ruling or determination letter and the second copy is the deleted version of such request.); 

or 

(c) a closing agreement (as defined in section 3.03 of this revenue procedure) is being re

quested on the issue presented. 

(16) Sample format for a letter ruling request. To assist a taxpayer or the taxpayer's 

representative in preparing a letter ruling request, a sample format for a letter ruling request is 
provided in Appendix A. This format is not required to be used by the taxpayer or the taxpayer's 
representative. If the letter ruling request is not identical or similar to the format in Appendix 
A, the different format will neither defer consideration of the letter ruling request nor be cause 
for returning the request to the taxpayer or taxpayer's representative. 

(17) Checklist for letter ruling requests. The Service will be able to respond more quickly 
to a taxpayer's letter ruling request if it is carefully prepared and complete. The checklist in 
Appendix B of this revenue procedure is designed to assist taxpayers in preparing a request by 
reminding them of the essential information and documents to be furnished with the request. 
The checklist in Appendix B must be completed to the extent required by the instructions in the 
checklist, signed and dated by the taxpayer or the taxpayer's representative, and placed on top 
of the letter ruling request. If the checkl ist in Appendix B is not received, a group representative 
will ask the taxpayer or the taxpayer's representative to submit the checklist, which may delay 
action on the letter ruling request. A photocopy of this checklist may be used. 

.03 

(1) To request separate letter rulings for multiple issues in a single situation. If more 
than one issue is presented in a request for a letter ruling, the Service generally will issue a 
single ruling letter covering all the issues. However, if the taxpayer requests separate letter 
rulings on any of the issues (because, for example, one letter ruling is needed sooner than 
another), the Service will usually comply with the request unless it is not feasible or not in the 
best interests of the Service to do so. A taxpayer who wants separate letter rulings on multiple 
issues should make this clear in the request and submit two copies of the request. Additional 
checklists are solely for the specific issues designated. 

In issuing each letter ruling, the Service will state that it has issued separate letter rulings or 
that requests for other letter rulings are pending. 

(2) Recipient of original letter ruling or determination letter. The Service will send 
the original of the letter ruling or determination letter to the taxpayer and a copy of the letter 
ruling or determination letter to the taxpayer's representative. In this case, the letter ruling 
or determination letter is addressed to the taxpayer. A Form 2848, Power of Attorney and 
Declaration of Representative (Rev. March 2004), must be used to provide the representative's 
authorization except in certain employee plans matters. See section 9.02(12) of this revenue 
procedure. 
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(a) To have copies sent to mUltiple representatives. When a taxpayer has more than onl 
representative, the Service will send the copy of the letter ruling or determination letter tl 
the first representative named on the most recent power of attorney. If the taxpayer wants aJ 

additional copy of the letter ruling or determination letter sent to the second representativI 
listed in the power of attorney, the taxpayer must check the appropriate box on Form 2848. I 
this form is not used, the taxpayer must state in the power of attorney that a copy of the lette 
ruling or determination letter is to be sent to the second representative listed in the power 0 

attorney. Copies of the letter ruling or determination letter, however, will be sent to no mon 
than two representatives. 

(b) To have copy sent to taxpayer's representative. 

A copy of the letter ruling or determination letter will be sent to the taxpayer's representa 
tive. 

If the taxpayer wants a copy of the letter ruling or determination letter sent to the taxpayer'~ 
second representative, the taxpayer must check the appropriate box on Form 2848. 

(c) To have no copy sent to taxpayer's representative. If a taxpayer does not want a COP) 

of the letter ruling or determination letter sent to any representative, the taxpayer must check 
the appropriate box on Form 2848. 

(3) To request expedited handling. The Service ordinarily processes requests for lettel 
rulings and determination letters in order of the date received. Expedited handling means thaI 
a request is processed ahead of the regular order. Expedited handling is granted only in rare and 
unusual cases, both out of fairness to other taxpayers and because the Service seeks to process 
all requests as expeditiously as possible and to give appropriate deference to normal business 
exigencies in all cases not involving expedited handling. 

A taxpayer who has a compelling need to have a request processed ahead of the regular order 
may request expedited handling. This request must explain in detail the need for expedited 
handling. The request must be made in writing, preferably in a separate letter with, or soon 
after filing, the request for the letter ruling or determination letter. If the request is not made 
in a separate letter, then the letter in which the letter ruling or determination letter request is 
made should say, at the top of the first page: "Expedited Handling Is Requested. See page 
_ of this letter." 

A request for expedited handling will not be forwarded to the appropriate group for action 
until the check or money order for the user fee in the correct amount is received. 

Whether the request will be granted is within the Service's discretion. The Service may 
grant a request when a factor outside a taxpayer's control creates a real business need to obtain 
a letter ruling or determination letter before a certain time in order to avoid serious business 
consequences. Examples include situations in which a court or governmental agency has im
posed a specific deadline for the completion of a transaction, or a transaction must be com
pleted expeditiously to avoid an imminent business emergency (such as the hostile takeover 
of a corporate taxpayer), provided that the taxpayer can demonstrate that the deadline or busi
ness emergency, and the need for expedited handling, resulted from circumstances that could 
not reasonably have been anticipated or controlled by the taxpaycr. To qualify for expedited 
handling in such situations, the taxpayer must also demonstrate that the taxpayer submitted 
the request as promptly as possible after becoming aware of the deadline or emergency. The 
extent to which the letter ruling or determination leiter complies with all of the applicable re
quirements of this revenue procedure, and fully and clearly presents the issues, is a factor in 
detennining whether expedited treatment will be granted. When the Service agrees to process 
a request out of order, it cannot give assurance that any letter filling or determination letter will 
be processed by the time requested. The scheduling of a closing date for a transaction or a 
meeting of the board of directors or shareholders of a corporation, without regard for the time 
it may take to obtain a letter ruling or determination letter, will not be considered a sufficient 
reason to process a request ahead of its regular order. Also, the possible effect of fluctuation in 
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the market price of stocks on a transaction will not be considered a sufficient reason to process 
a request out of order. 

Because most requests for letter rulings and determination letters cannot be processed ahead 
of their regular order, the Service urges all taxpayers to submit their requests well in advance 
of the contemplated transaction. In addition, in order to facilitate prompt action on letter ruling 
requests taxpayers are encouraged to ensure that their initial submissions comply with all of 
the requirements of this revenue procedure (including the requirements of other applicable 
guidelines set forth in section 10 of this revenue procedure), and to provide any additional 
information requested by the Service promptly. 

(4) To receive a letter ruling or submit a request for a letter ruling by facsimile trans. 
mission (fax). 

(a) To receive a letter ruling by fax. A letter ruling ordinarily is not sent by fax. However, 
if the taxpayer requests, a copy of a letter ruling may be faxed to the taxpayer or the taxpayer's 
authorized representative. A letter ruling, however, is not issued until the ruling is mailed. See 
§ 301.611O-2(h). 

A request to fax a copy of the letter ruling to the taxpayer or the taxpayer's authorized 
representative must be made in writing, either as part of the original letter ruling request or prior 
to the approval of the letter ruling. The request must contain the fax number of the taxpayer or 
the taxpayer's authorized representative to whom the letter ruling is to be faxed. 

The Service will take certain precautions to protect confidential information. For example, 
the Service will use a cover sheet that identifies the intended recipient of the fax and the number 
of pages transmitted. The cover sheet, if possible, will not identify the specific taxpayer by 
name, and it will be the first page covering the letter ruling being faxed. 

(b) To submit a request for a letter ruling by fax. Original letter ruling requests sent by 
fax are discouraged because such requests must be treated in the same manner as requests by 
letter. For example, the faxed letter ruling request will not be forwarded to the applicable office 
for action until the check for the user fee is received. 

(5) To request a conference. A taxpayer who wants to have a conference on the issues 
involved should indicate this in writing when, or soon after, filing the request. See also sections 
12.0 I, 12.02, and 13 .09(2) of this revenue procedure. 

.04 

(1) Requests for letter rulings should be sent to the following offices (as appropriate): 

Internal Revenue Service 
Attention: EP Letter Rulings 
P.O. Box 27063 
McPherson Station 
Washington, DC 20038 

Internal Revenue Service 
Attention: EO Letter Rulings 
P.O. Box 27720 
McPherson Station 
Washington, DC 20038 

Hand delivered requests must be marked RULING REQUEST SUBMISSION. The delivery 
should be made between the hours of 8:30 a.m. and 4:00 p.m.; where a receipt will be given: 



Requests for information letters 

Requests for determination letters 

Courier's Desk 
Internal Revenue Service 
Attention: SE:T:EP:RA or SE:T:EO:RA 
1111 Constitution Avenue, NW - PE 
Washington, DC 20224 

(2) Requests for information letters on either employee plans matters or exempt organiza 
tions matters should be sent to Employee Plans or Exempt Organizations (as appropriate): 

Internal Revenue Service 
Commissioner, TE/GE 
Attention: SE:T:EP:RA or SE:T:EO:RA 
1111 Constitution Avenue, NW - PE 
Washington, DC 20224 

(3) Requests for determination letters should be sent to: 

Internal Revenue Service 
P.O. Box 192 
Covington, KY 41012-0192 

For fees required with determination Jetter requests, see section 6 of Rev. Proc. 2008-8. 

Pending letter ruling requests .05 

When to attach letter ruling to 
return 

How to check on status of request 

Request may be withdrawn or EP 
or EO Technical may decline to 
issue letter ruling 

(1) Circumstances under which the taxpayer must notify EP or EO Technical. The 
taxpayer must notify EP or EO Technical if, after the letter ruling request is filed but before, 
letter ruling is issued, the taxpayer knows that-

(a) an examination of the issue or the identical issue on an earlier year's return has beer 
started by an EP or EO Examinations office; 

(b) in employee plans matters, the issue is being considered by the Pension Benefit Guarant) 
Corporation or the Department of Labor; or 

(c) legislation that may affect the transaction has been introduced (see section 9.02(8) 01 
this revenue procedure). 

(2) Taxpayer must notify EP or EO Technical if return is flied and must attach requesl 
to return. If the taxpayer files a return before a letter ruling is received from EP or EO Techni· 
cal concerning the issue, the taxpayer must notify EP or EO Technical that the relurn has beer 
filed. The taxpayer must also attach a copy of the letter ruling request to the return to aler1 
the EP or EO Examinations office and thereby avoid premature EP or EO Ex.aminations office 
action on the issue. 

.06 A taxpayer who receives a letter ruling before filing a return about any transaction thal 
is relevant to the return being filed must attach a copy of the letter ruling to the return when il 
is filed. 

.07 The taxpayer orthe taxpayer's authorized representative may obtain information regard
ing the status of a request by calling the person whose name and telephone number are shown 
on the acknowledgement of receipt of the request. 

.08 

(1) In general. A taxpayer may withdraw a request for a letter ruling or determination letter 
at any time before the letter ruling or determination letter is signed by the Service. Correspon
dence and exhibits related to a request that is withdrawn or related to a letter ruling reques1 
for which the Service declines to issue a letter ruling will not be returned to the taxpayer. Se<. 
section 9.02(2) of this revenue procedure. In appropriate cases, the Service may publish its 
conclusions in a revenue ruling or revenue procedure. 
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A request for a letter ruling will not be suspended in EP or EO Technical at the request of a 
taxpayer. 

(2) Notific~tion ~f Director, EP or EO Examinations. If a taxpayer withdraws a req~est 
for a letter rulmg or If EP or EO Technical declines to issue a letter ruling. EP or EO Techmcal 
will notify the Director, EP or EO Examinations and may give its views on the issues in the 
request to the Director, EP or EO Examinations to consider in any later examination of the 
return. 

(3) Refunds of user fee. The user fee will not be returned for a letter ruling request that is 
withdrawn. If the Service declines to issue a letter ruling on all of the issues in the request, the 
user fee will be returned. If the Service, however, issues a letter ruling on some, but not all, of 
the issues, the user fee will not be returned. See section 10 of Rev. Proc. 2008-8 for additional 
information regarding refunds of user fees . 

. 09 The taxpayer's authorized representative, whether or not enrolled, must comply with 
Treasury Department Circular No. 230, which provides the rules for practice before the Ser
vice. In those situations when EP or EO Technical believes that the taxpayer's representative 
is not in compliance with Circular No. 230, EP or EO Technical will bring the matter to the 
attention of the Director, Office of Professional Responsibility. 

For the requirement regarding compliance with the conference and practice requirements, 
see section 9.02(12) of this revenue procedure. 

.01 Specific revenue procedures supplement the general instructions for requests explained 
in section 9 of this revenue procedure and apply to requests for letter rulings or determination 
letters regarding the Code sections and matters listed in this section. 

.02 If the request is for the qualification of an organization for exemption from federal in
come tax under § 501 or 521, see Rev. Proc. 72-5, 1972-1 c.B. 709, regarding religious and 
apostolic organizations; Rev. Proc. 80-27, 1980-1 c.B. 677, concerning group exemptions; 
and Rev. Proc. 2007-52, regarding applications for recognition of exemption, determinations 
for which § 7428 applies, and conference protest and appeal rights. 

.03 

(1) For requests to obtain approval for a retroactive amendment described in § 412(c)(8) 
of the Code and section 302(c)(8) of the Employee Retirement Income Security Act of 1974 
(ERISA) that reduces accrued benefits, see Rev. Proc. 94--42, 1994-1 c.B. 717. 

(2) For requests for a waiver of the minimum funding standard, see Rev. Proc. 2004-15. 

(3) For requests for a wai ver of the 100 percent tax imposed under § 4971 (b) of the Code 
on a pension plan that fails to meet the minimum funding standards of § 412, see Rev. Proc. 
81--44, 1981-2 c.B. 618. 

(4) For requests for a determination that a plan amendment is reasonable and provides for 
only de minimis increases in plan liabilities in accordance with §§ 401(a)(33) and 412(f)(2)(A), 
see Rev. Proc. 79-62, 1979-2 C.B. 576. 

(5) For requests to obtain approval for an extension of an amortization period of any un
funded liability in accordance with § 412(e), see Rev. Proc. 2004-44,2004-2 C.B. 134. 

(6) For requests by administrators or sponsors of a defined benefit plan to obtain approval 
for a change in funding method, see Rev. Proc. 2000-41,2000-2 C.B. 371. 
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(7) For requests for the return to the employer of certain nondeductible contributions, see 
Rev. Proc. 90--49, 1990-2 CB. 620 (as modified by Rev. Proc. 20m~-ln. 

(8) For requests for determination letters for plans under §§ 401, 403(a), 409, and 
4975(e)(7), and for the exempt status of any related trust under § 501, see Rev. Proc. 200g-6, 
Rev. Proc. 93-10 and Rev. Proc. 93-12. 

.01 The Service will issue letter rulings on the matters and under the circumstances explained 
in sections 4 and 6 of this revenue procedure and in the manner explained in this section and 
section 13 of this revenue procedure. 

.02 The Service will not be bound by the informal opinion expressed by the group rep
resentative or any other authorized Service representative under this procedure, and such an 
opinion cannot be relied upon as a basis for obtaining retroacti ve relief under the provisions of 
§ 7805(b) . 

. 03 If a request for a letter ruling or determination letter does not comply with all the provi
sions of this revenue procedure, the request will be acknowledged and the Service representa
tive will tell the taxpayer during the initial contact which requirements have not been met. 

If the request lacks essential information, which may include additional infonnation needed 
\0 satisfy the procedural requirements of this revenue procedure, as well as substantive changes 
to transactions or documents needed from the taxpayer, the Service representative will tell 
the taxpayer during the initial contact that the request will be closed if the Service does not 
receive the information within 30 calendar days unless an extension of time is granted. See 
section 11.04 of this revenue procedure for infonnation on extension of time and instructions 
on submissions of additional infonnation. 

A request for a letter ruling sent to EPfEO Detenninations Processing that does not comply 
with the provisions of this revenue procedure will be returned by EPIEO Determinations Pro
cessing so that the taxpayer can make corrections before sending it to EP or EO Technical. 

.04 Material facts furnished to the Service by telephone or fax, or orally at a conference, 
must be promptly confirmed by letter to the Service. This confirmation and any additional 
information requested by the Service that is not part of the information requested during the 
initial contact must be furnished within 21 calendar days to be considered part of the request. 

Additional infonnation submitted to the Service must be accompanied by the following 
declaration: "Under penalties of perjury, I declare that I have examined this informa
tion, including accompanying documents, and, to the best of my knowledge and beJief, 
the information contains all the relevant facts relating to the request for the information, 
and such facts are true, correct, and complete." This declaration must be signed in accor
dance with the requirements in section 9.02(13)(b) of this revenue procedure. A tax.payer who 
submits additional factual information on several occasions may provide one declaration sub
sequent to all submissions that refers to all submissions. 

(1) To facilitate prompt action on letter ruling requests, taxpayers are encouraged to submit 
additional information by fax as soon as the information is available. The Service represen
tative who requests additional infonnation can provide a telephone number to which the in
formation can be faxed. A copy of this information and a signed perjury statement, however, 
must be mailed or delivered to the Service. 

(2) Additional information should be sent to the same address as the original letter ruling 
request. See section 9.04. However, the additional information should include the name, office 
symbols, and room number of the Service representative who requested the information and the 
taxpayer's name and the case control number (which the Service representative can provide). 
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(3 ~ Generally: a taxpayer needs only to submit one copy of the additional inforrnati?n. How
ever, In appropnate cases, the Service may request additional copies of the infom1atlOn. 

(4) An extension of the 30-day period under section 11.03 or the 21-day period under section 
11.04, will be granted only if justified in writing by the taxpayer and approved by the manager 
of the group to which the case is assigned. A request for extension should be submitted before 
the end of the 30-day or 21-day period. If unusual circumstances close to the end of the 3D-day 
or 21-day period make a written request impractical, the taxpayer should notify the Service 
within the 30-day or 21-day period that there is a problem and that the written request for 
extension will be coming soon. The taxpayer will be told promptly, and later in writing, of the 
approval or denial of the requested extension. If the extension request is denied, there is no 
right of appeal. 

(5) If the taxpayer does not follow the instructions for submitting additional information or 
requesting an extension within the time provided, a letter ruling will be issued on the basis of 
the information on hand, or, if appropriate, no letter ruling will be issued. When the Service 
decides not to issue a letter ruling because essential information is lacking, the case will be 
closed and the taxpayer notified in writing. If the Service receives the information after the 
letter ruling request is closed, the request may be reopened and treated as a new request. How
ever, the taxpayer must pay another user fee before the case can be reopened . 

. 05 Generally, after the conference of right is held before the letter ruling is issued, the 
Service representative will inform the taxpayer or the taxpayer's authorized representative of 
the Service's final conclusions. If the Service is going to rule adversely, the taxpayer will be 
offered the opportunity to withdraw the letter ruling request. If the taxpayer or the taxpayer's 
representative does not promptly notify the Service representative of a decision to withdraw 
the ruling request, the adverse letter will be issued. The user fee will not be refunded for a 
letter ruling request that is withdrawn. See section 10 of Rev. Proc. 2008-8 . 

. 06 To accelerate issuance of letter rulings, in appropriate cases near the completion of the 
ruling process, the Service representative may request that the taxpayer or the taxpayer's rep
resentati ve submit a proposed draft of the letter ruling on the basis of discussions of the issues. 
The taxpayer, however, is not required to prepare a draft letter ruling in order to receive a letter 
ruling. 

The format of the submission should be discussed with the Service representative who re
quests the draft letter ruling. The representative usually can provide a sample format of a letter 
ruling and will discuss the facts, analysis, and letter ruling language to be included. 

In addition to a typed draft, taxpayers are encouraged to submit this draft on a disk or CD 
Rom in Rich Text Format. The typed draft will become part of the permanent files of the Ser
vice, and the word processing disk will not be returned. If the Service representati ve requesting 
the draft letter ruling cannot answer specific questions about the format of the word processing 
disk, the questions can be directed to Frances Sloan at (202) 283-9626 (Employee Plans), or 
Ted Lieber at (202) 283-8999 (Exempt Organizations) (not toll-free calls). 

The proposed letter ruling (both typed draft and word processing disk) should be sent to 
the same address as any additional information and contain in the transmittal the information 
that should be included with any additional information (for example, a penalties of perjury 
statement is required). See section 11.04 of this revenue procedure. 

.01 A taxpayer may request a conference regarding a letter ruling request. Normally, a 
conference is scheduled only when the Service considers it to be helpful in deciding the case 
or when an adverse decision is indicated. If conferences are being arranged for more than one 
request for a letter ruling involving the same taxpayer, they will be scheduled so as to cause 
the least inconvenience to the taxpayer. As stated in section 9.03(5) of this revenue procedure, 



Permits taxpayer one conference 

of right 

a taxpayer who wants to have a conference on the issue or issues involved should indicate this 
in writing when, or soon after, filing the request. 

If a conference has been requested, the taxpayer will be notified by telephone, if possible, 
of the time and place of the conference, which must then be held within 21 calendar days after 
thIS contact. Instructions for requesting an extension of the 21-day period and notifying the 
taxpayer or the taxpayer's representative of the Service's approval or denial of the request for 

extension are the same as those explained in section 11.04 of this revenue procedure regarding 
providing additional information . 

. 02 A taxpayer is entitled, as a matter of right, to only one conference, except as explained 
under section 12.05 of this revenue procedure. This conference normally will be held at the 
group level and will be attended by a person who, at the time of the conference, has the authority 
to sign the ruling letter in his or her own name or for the group manager. 

When more than one group has taken an adverse position on an issue in a letter ruling re
quest, or when the position ultimately adopted by one group will affect that adopted by another, 
a representative from each group with the authority to sign in his or her own name or for the 
group manager will attend the conference. If more than one subject is to be discussed at the 
conference, the discussion will constitute a conference on each subject. 

To have a thorough and informed discussion of the issues, the conference usually will be 
held after the group has had an opportunity to study the ca~e. However, at the request of the 
taxpayer, the conference of right may be held earlier. 

No taxpayer has a right to appeal the action of a group to any other official of the Service. 
But see section 12.05 of this revenue procedure for situations in which the Service may offer 
additional conferences. 

Disallows verbatim recording of .03 Because conference procedures are informal, no tape, stenographic, or other verbatim 
conferences recording of a conference may be made by any party. 

Makes tentative recommendations .04 The ~enior Service representative present at the cQnference ensures that the taxpayer has 
on substantive issues the opportunity to present views on all the issues in question. A Service representative explains 

the Service's tentative decision on the substantive issues and the reasons for that decision. If 
the taxpayer asks the Service to limit the retroactive effect of any letter ruling or limit the 
revocation or modification of a prior letter ruling, a Service representative will discuss the 
recommendalion concerning this issue and the reasons for the recommendation. The Service 
representatives will not make a commitment regarding the conclusion that the Service will 
finally adopt. 

May offer additional conferences .05 The Service will offer the taxpayer an additional conference if, after the conference of 

Requires written confirmation 
of information presented at 
conference 

right, an adverse holding is proposed, but on a new issue, or on the same issue but on different 
grounds from those discussed at the first conference. There is no right to another conference 
when a proposed holding is reversed at a higher level with a result less favurable to the taxpayer, 
if the grounds or arguments on which the reversal is based were discussed at the conference of 
right. 

The limit on the number of conferences to which a taxpayer is entitled does not prevent 
the Service from offering additional conferences, including conferences with an official higher 
than the group level, if the Service decides they are needed. Such conferences are not offered 
as a matter of course simply because the group has reached an adverse decision. In general, 
conferences with higher level officials are offered only if the Service determine" that the case 
presents significant issues of tax policy or tax administration and that the consideration of these 
issues would be enhanced by additional conferences with the taxpayer . 

. 06 The taxpayer should furnish to the Service any additional data, reasoning, pn:ct:dents, 

etc., that were proposed by the taxpayer and discussed at the conference but not previously or 
adequately presented in writing. The taxpayer must furnish the additional information within 
21 calendar days from the date of the conference. See section 11.04 of this revenue procedure 
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May schedule a pre-submission 
conference 

Under limited circumstances, may 
schedule a conference to be held 
by telephone 

Conference rules for EO 
determination letters not subject 
to § 7428 or * 501 or § 521 

SECTION 13. WHAT EFFECT 
WILL A LETTER RULING 
HAVE? 

May be relied on subject to 
limitations 

Will not apply to another taxpayer 

Will be used by the Director, EP 
or EO Examinations in examining 
the taxpayer's return 
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for instructions on submission of additional information. If the additional information is n~t 
received within that time, a ruling will be issued on the basis of the information on hand or. If 
appropriate, no ruling will be issued. 

Procedures for requesting an extension of the 21-day period and notifying the taxpaye~ or 
the taxpayer's representative of the Service's approval or denial of the requested extensIOn 
are the same as those stated in section 11.04 of this revenue procedure regarding submitting 
additional information . 

. 07 Sometimes it will be advantageous to both the Service and the taxpayer to hold a confer
ence before the taxpayer submits the letter ruling request to discuss substantive or procedural 
issues relating to a proposed transaction. These conferences are held only if the identity of the 
taxpayer is provided to the Service, only if the taxpayer actually intends to make a request, 
only if the request involves a matter on which a letter ruling is ordinarily issued, and only at 
the discretion of the Service and as time permits. For example, a pre-submission conference 
will not be held on an income tax issue if, at the time the pre-submission conference is re
quested, the identical issue is involved in the taxpayer's return for an earlier period and that 
issue is being examined. See section 6 of this revenue procedure. Generally, the taxpayer will 
be asked to provide before the pre-submission conference a statement of whether the issue is 
an issue on which a letter ruling is ordinarily issued and a draft of the letter ruling request or 
other detailed written statement of the proposed transaction, issue, and legal analysis. If the 
taxpayer's representative will attend the pre-submission conference, a power of attorney form 
is required. A Form 2848, Power of Attorney and Declaration of Representative, must be used 
to provide the representative's authorization. 

Any discussion of substantive issues at a pre-submission conference is advisory only, is not 
binding on the Service, and cannot be relied upon as a basis for obtaining retroactive relief un
der the provisions of § 7805(b). A letter ruling request submitted following a pre-submission 
conference will not necessarily be assigned to the group that held the pre-submission confer
ence . 

. 08 A taxpayer may request that their conference of right be held by telephone. This request 
may occur, for example, when a taxpayer wants a conference of right but believes that the issue 
involved does not warrant incurring the expense of traveling to Washington, DC. If a taxpayer 
makes such a request, the group manager will decide if it is appropriate in the particular case 
to hold the conference of right by telephone. If the request is approved by the group manager, 
the taxpayer will be advised when to call the Service representatives (not a toll-free call). 

.09 The procedures for requesting a conference for determination letters that are not subject 
to § 7428 or § 501 or § 521 are the same as described in this section, except that generally 
conferences will be held by telephone. 

.01 A taxpayer ordinarily may rely on a letter ruling received from the Service subject to 
the conditions and limitations described in this section. 

.02 A taxpayer may not rely on a letter ruling issued to another taxpayer. See § 611O(k)(3). 

.03 When determining a taxpayer's liability, the Director, EP or EO Examinations must 
ascertain whether-

(I) the conclusions stated in the letter ruling are properly reflected in the return; 

(2) the representations upon which the letter ruling was based reflected an accurate state
ment of the material facts; 

(3) the transaction was carried out substantially as proposed; and 



May be revoked or modified if 
found to be in error 

Not generally revoked or modified 
retroactively 

(4) there has been any change in the law that applies to the period during which the trans
action or continuing series of transactions were consummated. 

If, when determining the liability, the Director, EP Examinations finds that a letter ruling 
should be revoked or modified, unless a waiver is obtained from EP Technical, the findings 
and recommendations of the Director, EP Examinations will be forwarded to EP Technical for 
consideration before further action is taken by the Director, EP Examinations. Such a referral 
to EP Technical will be treated as a request for technical advice and the procedures of Rev. 
Proc. 2008-5 will be foIlowed. Otherwise, the letter ruling is to be applied by the Director, EP 
Examinations in determining the taxpayer's liability. Appropriate coordination with EP Tech
nical will be undertaken if any field official having jurisdiction over 11 return or other matter 
proposes to reach a conclusion contrary to a letter lUling previously issued to the taxpayer. 

In certain exempt organizations cases, section 4.04 of Rev. Proc. 2008 5 provides that a 
request for a TAM is mandatory . 

. 04 Unless it was part of a closing agreement as described in section 3.03 of this revenue 
procedure, a letter ruling found to be in error or not in accord with the current views of the 
Service may be revoked or modified. If a letter ruling is revoked or modified, the revocation 
or modification applies to aU years open under the ,tatute of limitations unless the Service uses 
its discretionary authority under § 7805(b) to limit the retroactive effect of the revocation or 
modification. 

A letter ruling may be revoked or modified due to-

(1) a notice to the taxpayer to whom the letter ruling was issued; 

(2) the enactment of legislation or ratification of a tax treaty; 

(3) a decision of the United States Supreme Court; 

(4) the issuance of temporary or final regulations; or 

(5) the issuance of a revenue ruling, revenue procedure, notice, or other statement published 
in the Internal Revenue Bulletin. 

Consistent with these provisions, if a letter ruling relates to a continuing action or a series 
of actions, it ordinarily will be applied until anyone of the events described above occurs or 
until it is specifically withdrawn. 

Publication of a notice of proposed rulemaking will not affect the application of any letter 
ruling issued under this revenue procedure . 

. 05 Except in rare or unusual circumstances, the revocation or modification of a letter ruling 
will not be applied retroactively to the taxpayer for whom the letter ruling was issued or to a 
taxpayer whose tax liability was directly involved in the letter ruling provided that-

(I) there has been no misstatement or ontission of material facts; 

(2) the facts at the time of the transaction are not materially different from the facts on which 
the letter ruling was based; 

(3) there has been no change in the applicable law; 

(4) the letter ruling was originally issued for a proposed transaction; and 

(5) the taxpayer directly involved in the letter ruling acted in good faith in relying on the let
ter ruling, and revoking or modifying the letter ruling retroactively would be to the taxpayer's 
detriment. For example, the tax liability of each employee covered by a ruling relating to a 
qualified plan of an employer is directly involved in such ruling. However, the tax liability of 
a member of an industry is not directly involved in a letter ruling issued to another member 
and, therefore, the holding in a revocation or modification of a letter ruling to one member 
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Format of request 
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of an i.ndustry may be retroactively applied to other members of the industry. B.y t~e same 
reasomng, a tax practitioner may not extend to one client the non-retroactive applicatiOn of a 

revocation or modification of a letter ruling previously issued to another client. 

If a letter ruling is revoked or modified by letter with retroactive effect, the letter will, except 
in fraud cases, state the grounds on which the letter ruling is being revoked or modified and 

explain the reasons why it is being revoked or modified retroactively . 

. 06 A letter ruling issued on a particular transaction represents a holding of the Service on 
that transaction only. It will not apply to a similar transaction in the same year or any other year. 
And, except in unusual circumstances, the application of that letter ruling to the transaction will 
not be affected by the later issuance of regulations (either temporary or final), if conditions (I) 
through (S) in section l3.0S of this revenue procedure are met. 

However, if a letter ruling on a transaction is later found to be in error or no longer in accord 
with the position of the Service, it will not protect a similar transaction of the taxpayer in the 

same year or later year . 

. 07 If a letter ruling is issued covering a continuing action or series of actions and the letter 
ruling is later found to be in error or no longer in accord with the position of the Service, 
the Commissioner, Tax Exempt and Government Entities Division, ordinarily will limit the 
retroactive effect of the revocation or modification to a date that is not earlier than that on 

which the letter ruling is revoked or modified . 

. OS A taxpayer is not protected against retroactive revocation or modification of a letter 
ruling involving a completed transaction other than those described in section 13.07 of this 
revenue procedure, because the taxpayer did not enter into the transaction relying on a letter 
ruling . 

. 09 Under § 780S(b), the Service may prescribe any extent to which a revocation or modi
fication of a letter ruling or determination letter will be applied without retroactive effect. 

A taxpayer to whom a letter ruling or determination letter has been issued may request that 
the Commissioner, Tax Exempt and Government Entities Division, limit the retroactive effect 
of any revocation or modification of the letter ruling or determination letter. 

(1) Request for relief under § 7805(b) must be made in required format. 

A request to limit the retroactive effect of the revocation or modification of a letter ruling 
must be in the general form of, and meet the general requirements for, a letter ruling request. 
These requirements are given in section 9 of this revenue procedure. Specifically, the request 
must also~ 

(a) state that it is being made under § 7S0S(b); 

(b) state the relief sought; 

(c) explain the reasons and arguments in support of the relief requested (including a discus
sion of the five items listed in section 13.0S of this revenue procedure and any other factors as 
they relate to the taxpayer's particular situation); and 

(d) include any documents bearing on the request. A request that the Service limit the 
retroactive effect of a revocation or modification of a letter ruling may be made in the fonn 
of a separate request for a letter ruling when, for example, a revenue ruling has the effect of 
revoking or modifying a letter ruling previously issued to the taxpayer, or when the Service 
notifies the taxpayer of a change in position that will have the effect of revoking or modify
ing the letter ruling. However, when notice is given by the Director, EP or EO Examinations 
during an examination of the taxpayer's return or by an Appeals Area Director, or the Appeals 
Area Director, LMSB, during consideration of the taxpayer's return before an appeals office, 
a request to limit retroactive effect must be made in the form of a request for technical advice 
as explained in section 19 of Rev. Proc. 2008-S. 



Request for conference 

SECTION 14. WHAT EFFECT 
WILL A DETERMINATION 
LETTER HAVE? 

Has same effect as a letter ruling 

Taxpayer may request that 
retroactive effect of revocation or 
modification be limited 

Format of request 

When gennane to a pending letter ruling request, a request to limit the retroactive effect of 
a revocation or modification of a letter ruling may be made as part of the request for the letter 
ruling, either initially or at any time before the letter ruling is issued. When a letter ruling 
that concerns a continuing transaction is revoked or modified by, for example, a subsequent 
revenue ruling, a request to limit retroactive effect must be made before the examination of the 
return that contains the transaction that is the subject of the letter ruling request. 

Consideration of relief under § 7805(b) will be included as one of the taxpayer's steps in 
exhausting administrative remedies only if the taxpayer has requested such relief in the manner 
described in this revenue procedure. If the taxpayer does not complete the applicable steps, 
the taxpayer will not have exhausted the taxpayer's administrative remedies as required by 
§ 7428(b)(2) and § 7476(b)(3) and will, thus, be precluded from seeking a declaratory judgment 

under § 7428 or § 7476. Where the taxpayer has requested § 7805(b) relief, the taxpayer's 
administrative remedies will not be I:onsidered exhausted until the Service has had a reasonable 

time to act upon the request. 

(2) Taxpayer may request a conference on application of § 7805(b). 

A taxpayer who requests the application of § 7805(b) in a separate letter ruling request has 
the right to a conference in EP or EO Technical as explained in sections l2.01, 12.02, 12.03, 
12.04 and 12.05 of this revenue procedure. If the request is made initially as part of a pending 
letter ruling request or is made before the conference of right is held on the substantive issues, 
the § 7805(b) issue will be discussed at the taxpayer's one conference of right as explained 
in section 12.02 of this revenue procedure. If the request for the application of § 7805(b) 
relief is made as part of a pending letter fuling request after a conference has been held on 
the subtantive issue and the Service determines that there is justification for having delayed 

the request, the taxpayer is entitled to one conference of right concerning the application of 
§ 7805(b), with the conference limited to discussion of this issue only. 

.01 A detennination letter issued by EP or EO Detenninations has the same effect as a letter 
ruling issued to a taxpayer under section 13 of this revenue procedure. 

If the Director, EP or EO Examinations proposes to reach a conclusion contrary to that 
expressed in a determination letter, he or she need not refer the matter to EP or EO Technical. 
However, the Director, EP or EO Examinations must refer the matter to EP or EO Technical 
if the Director, EP or EO Examinations desires to have [he revocation or modification of the 

determination letter limited under § 7805(b) . 

. 02 The Director, EP or EO Examinations does not have authority under § 7805(b) to limit 
the revocation or modification of the determination letter. Therefore, if the Director, EP or EO 
Examinations proposes to revoke or modify a determination letter, the taxpayer may request 
limitation of the retroactive effect of thc revocation or modification by asking EP or EO Oe
tenninations to seek technical advice from EP or EO Technical. See section 19 of Rev. Proc. 
2008-5. 

(1) Request for relief under § 7805(b) must be made in required format. 

A taxpayer's request to limit the retroactive effect of the revocation or modification of the 
determination letter must be in the form of, and meet the general requirements for, a technical 

advice request. See section 18.06 of Rev. Proc. 2008-5. The request must also-

(a) state that it is being made under § 7805(b); 

(b) state the relief sought; 
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Exhaustion of administrative 
remedies 

SECTION 15. UNDER WHAT 
CIRCUMSTANCES ARE 
MATTERS REFERRED 
BETWEEN DETERMINATIONS 
AND TECHNICAL? 

(c) explain the reasons and arguments in support of the relief sought (including a discussion 
of the five items listed in section 13.05 of this revenue procedure and any other factors as they 
relate to the taxpayer's particular situation); and 

(d) include any documents bearing on the request. 

(2) Taxpayer may request a conference on application of § 7805(b). 

When technical advice is requested regarding the application of § 7805(b), the taxpayer has 
the right to a conference in EP or EO Technical to the same extent as does any taxpayer who 
is the subject of a technical advice request. See section II of Rev. Proc. 2008-5. 

(3) Taxpayer steps in exhausting administrative remedies. 

Consideration of relief under § 7805(b) will be included as one of the taxpayer's steps in 
exhausting administrative remedies only if the taxpayer has requested such relief in the manner 
described in this revenue procedure. If the taxpayer does not complete the applicable steps, 
the taxpayer will not have exhausted the taxpayer's administrative remedies as required by 
§ 7428(b )(2) and § 7476(b)(3) and will, thus, be precluded from seeking a declaratory judgment 
under § 7428 or § 7476. Where the taxpayer has requested § 7805(b) relief, the taxpayer's 
administrative remedies will not be considered exhausted until the Service has had a reasonable 

time to act upon the request. 

Requests for determination letters .01 Requests for determination letters received by EP or EO Determinations that, under the 

No-rule areas 

Requests for letter rulings 

SECTION 16. WHAT 
ARE THE GENERAL 
PROCEDURES APPLICABLE 
TO INFORMATION 
LETTERS ISSUED BY THE 
HEADQUARTERS OFFICE? 

Will be made available to the 
public 
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provisions of this revenue procedure, may not be issued by EP or EO Determinations, will be 
forwarded to EP or EO Technical for reply. EP or EO Determinations will notify the taxpayer 
that the matter has been referred. 

EP or EO Determinations will also refer to EP or EO Technical any request for a determi
nation letter that in its judgment should have the attention of EP or EO Technical. 

.02 If the request involves an issue on which the Service will not issue a letter ruling or de
termination letter, the request will not be forwarded to EP or EO Technical. EP or EO Determi
nations will notify the taxpayer that the Service will not issue a letter ruling or a determination 
letter on the issue. See section 8 of this revenue procedure for a description of no-rule areas. 

.03 Requests for letter rulings recei ved by EP or EO Technical that, under section 6 of this 
revenue procedure, may not be acted upon by EP or EO Technical will be forwarded to the 
Director, EP or EO Examinations. The taxpayer will be notified of this action. If the request 
is on an issue or in an area of the type discussed in section 8 of this revenue procedure, and 
the Service decides not to issue a letter ruling or an information letter, EP or EO Technical will 
notify the taxpayer and will then forward the request to the Director, EP or EO Examinations 
for association with the related return. 

.0 I Information letters that are issued by the headquarters office to members of the public 
will be made available to the public. These documents provide general statements of weIl
defined law without applying them to a specific set of facts. See section 3.06 of this revenue 



Deletions made under the 
Freedom of Information Act 

Effect of information letters 

SECTION 17. WHAT IS THE 
EFFECT OF THIS REVENUE 
PROCEDURE ON OTHER 
DOCUMENTS? 

SECTION 18. EFFECTIVE 
DATE 

SECTION 19. PAPERWORK 
REDUCTION ACT 

procedure. Information letters that are issued by the field, however, will not be made availablE 
to the public. 

The following documents also will not be available for public inspection as part of thi~ 
process: 

(1) letters that merely transmit Service publications or other publicly available material. 
without significant legal discussion; 

(2) responses to taxpayer or third party contacts that are inquiries with respect to a pending 
request for a letter ruling, technical advice memorandum, or Chief Counsel Advice (whose 
public inspection is subject to § 6110); and 

(3) responses to taxpayer or third party communications with respect to any investigation, 
audit, litigation, or other enforcement action. 

.02 Before any information letter is made available to the public. the headquarters office 
will delete any name, address, and other identifying information as appropriate under the Free
dom of Information Act ("ForA") (for example, FOIA personal privacy exemption of 5 U.S.c. 
§ 552(b)(6) and tax details exempt pursuant to § 6103, as incorporated into FOIA by 5 USc. 
§ 552(b )(3). Because information letters do not constitute written determinations (including 
Chief Counsel Advice) as defined in § 6110, these documents are not subject to public inspec
tion under § 6110. 

.03 Information letters are advisory only and have no binding effect on the Service. See 
section 3.06 of this revenue procedure. If the headquarters office issues an information letter 
in response to a request for a letter ruling that does not meet the requirements of this revenue 
procedure, the information letter is not a substitute for a letter rUling. 

Rev. ProC. 2007-4 is superseded. 

This revenue procedure is effective January 7, 2008. 

The collections of information contained in this revenue procedure have been reviewed and 
approved by the Office of Management and Budget in accordance with the Paperwork Reduc
tion Act (44 U.S.c. § 3507) under control number 1545-1520. 

An agency may not conduct or sponsor, and a person is not required to respond to, a collec
tion of information unless the collection of information displays a valid OMB control number. 

The collections of information in this revenue procedure are in sections 7.07, 9.02, 9.03, 
9.04,9.05,9.06, 10.02, 10.03, 11.03, 11.04(1)-(5), 11.06, 12.01, 12.06, 12.07. 13.09(1), 
14.02(1), and in Appendices B, C, D and E. This information is required to evaluate and 
process the request for a letter ruling or determination letter. In addition, this information 
will be used to help the Service delete certain information from the text of the letter ruling or 
determination letter before it is made available for public inspection, as required by § 6110. 
The collections of information are required to obtain a letter ruling or determination letter. 
The likely respondents are businesses or other for-profit institutions. 

The estimated total annual reporting andlor recordkeeping burden is 12,650 hours. 

The estimated annual burden per respondentJrecordkeeper varies from 15 minutes to 16 
hours, depending on individual circumstances and the type of request involved, with an esti
mated average burden of 6.0 I hours. The estimated number of respondents and/or recordkeep
ers is 2,103. 
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The estimated annual frequency of responses is one request per applicant, except that a 
taxpayer requesting a letter ruling may also request a presubmission conference. 

Books or records relating to a collection of information must be retained as long as their 
contents may become material in the administration of any internal revenue law. Generally, 
tax returns and tax return information are confidential, as required by § 6 \03. 

The principal author of this revenue procedure is Ingrid Grinde of the Employee Plans, 
Tax Exempt and Government Entities Division. For further information regarding how this 
revenue procedure applies to employee plans matters, contact the Employee Plans Customer 
Assistance Service at 877-829-5500 (a toll-free call). For employee plans matters, Ms. Grinde 
can be emailed at RetirementPlanQuestiolls@irs.gov. For exempt organization matters, please 
contact Mr. Ted Lieber at (202) 283-8999 (not a toll-free call). 
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Internal Revenue Service 

Commissioner. TE/GE 

Attention: SE:T:EP:RA 

P.O. Box 27063 
McPherson Station 

Washington, DC 20038 

Dear Sir or Madam: 

APPENDIX A 

SAMPLE FORMAT FOR A LETTER RULING REQUEST 

(Insert the date of request) 

(hJSl'rllhe name (!fthe taxpayer) (the "Taxpayer") requests a ruling on the proper treatment of (insert the subject matter of the 

letler mlinK request) under § (insert the number) of the Internal Revenue Code. 

Ilf the taxpayer is requestinK expedited handling, the letter ruling request must contain a statement to that effect. This statement 

must explain the need for expeditious handling. See section 9.03(3).) 

A. STATEMENT OF FACTS 

I. Taxpayer Information 

[Provide the statements required by sections 9.02(1)( a), (b). and (c) of Rev. Proc. 2008-4, 2008-1 IKB. 121). (Hereafter, all 

references are to Rev. Proc. 2008-4 unless otherwise noted.») 

For example, a taxpayer that maintains a qualified employee retirement plan and files an annual Form 5500 series of returns may 
include the following statement to satisfy sections 9.02(1 )(a), (h), and (c): 

The Taxpayer is a construction company with principal offices located at 100 Whatever Drive, Wherever, Maryland 12345, and its 
telephone number is (123) 456-7890. The Taxpayer's federal employer identification number is 00-1234567. The Taxpayer uses 
the Form 5500 series of returns on a calendar year basis to report its qualified employee retirement plan and trust. 

2. Detailed Description of the Transaction. 

[The ruling request must contain a complete statement of the facts relating to the transaction that is the subject of the letter ruling 
request. This statement must include a detailed description of the transaction, including material facts in any accompanying 
documents, and the business reasons forthe transaction. See sections 9.02(1 )(b), 9.02(1)( c), and 9.02(2).) 

B. RULING REQUESTED 

IThe ruling request should contain a concise statement of the ruling requested by the taxpayer.) 

C. STATEMENT OF L4W 

IThe ruling request must contain a statement of the law in support of the taxpayer's views or conclusion, including any authorities 
helieved to be contrary to the position advanced in the ruling request. This statement must also identify any pending legislation 
that may affect the proposed transaction. See sections 9.02(6), 9.02(7), and 9.02(8).] 
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D. ANALYSIS 

[The ruling request must contain a discussion of the facts and an analysis of the law. See sections 9.02(3),9.02(6), 9.02(7), 
and 9.02(8).] 

E. CONCLUSION 

[The ruling request should contain a statement of the taxpayer's conclusion on the ruling requested.] 

F. PROCEDURAL MATTERS 

1. Rev. Proc. 2008-4 statements 

a. [The statement required by section 9.02(4).] 

b. [The statement required by section 9.02(5).] 

c. [The statement required by section 9.02(6) regarding whether the law in connection with the letter ruling request is 
uncertain and whether the issue is adequately addressed by relevant authorities.] 

d. [The statement required by section 9.02(7) when the taxpayer determines that there are no contrary authorities.] 

e. [If the taxpayer wants to have a conference on the issues involved in the letter ruling request, the ruling request should 
contain a statement to that effect. See section 9.03(5).] 

f. [If the taxpayer is requesting the letter ruling to be issued by fax., the ruling request should contain a statement to that 
effect. See section 9.03(4).1 

g. [If the taxpayer is requesting separate letter rulings on multiple issues, the letter ruling request should contain a statement to 
that effect. See section 9.03(1).] 

2. Administrative 

a. A Power of Attorney is enclosed. [See sections 9.02(12) and 9.03(2).] 

b. The deletions statement and checklist required by Rev. Proc. 2008-4 are enclosed. [See sections 9.02(9) and 9 .02( 17). J 

c. The required user fee is enclosed. [See section 9.02(14).J 

DECLARATION: [See section 9.02(13).] 

Very truly yours, 

(Insert the name of the taxpayer or the taxpayer's 
authorized representative) 

By: 

Signature Date 

Typed or printed name 
of person signing request 

Under penalties of perjury, I declare that I have examined this request, including accompanying documents, and to the best of my 
knowledge and belief, the request contains all the relevant facts relating to the request and such facts are true, correct, and complete. 

(Insert the name of the taxpayer) 

By: 

Signature 

Typed or printed name of 
person signing declaration 

Title Date 
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INSTRUCTIONS 

APPENDIX B 

CHECKLIST 
IS YOUR RULING REQUEST COMPLETE? 

The Service will be able to respond more quickly to your letter ruling request if it is carefully prepared and complete. To ensure 
that your request is in order. use this checklist. Complete the four items of information requested before the checklist. Answer 
each question by circling "Yes," "No," or "NI A." When a question contains a place for a page number, insert the page number 
(or numbers) of the request that gives the information called for by a yes answer to a question. Sign and date the checklist 
(as taxpayer or authorized representative) and place it on top of your request. 

If you are an authorized representative submitting a request for a taxpayer, you must include a completed checklist with the 
request. or the request will either be returned to you or substantive consideration of it will be deferred until a completed checklist 
is submitted. If you are a taxpayer preparing your own request without professional assistance, an incomplete checklist 
will not be cause for returning your request or deferring substantive consideration of the request. However, you should 
still complete as much of the checklist as possible and submit it with your request. 

TAXPAYER'S NAME __________ _ 

TAXPAYER'S LD. No, __________ _ 

ATTORNEYJP.O.A. __________ _ 

PRIMARY CODE SECTION _________ _ 

CIRCLE ONE 

Yes No N/A 

Yes No N/A 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No 

Ye, No 

Yes No 

Yes No 

Yes No 
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ITEM 

I. Does your request involve an issue under the jurisdiction of the Commissioner, Tax Exempt 
and Government Entities Division? See section 5 of Rev. Proc. 2008-4,2008-1 I.R.B. 121, for 
issues under the jurisdiction of other offices. (Hereafter, all references are to Rev. Proc. 2008-4 

unless otherwise noted.) 

2. If your request involves a matter on which letter rulings are not ordinarily issued, have you 
given compelling reasons to justify the issuance of a private letter ruling? Before preparin.g y.our 
request, you may want to call the office responsible for substantive interpretations of the pnnClpal 
Internal Revenue Code section on which you are seeking a letter ruling to discuss the likelihood 
of an ex(;eption. The appropriate office to call for this information may be obtained by calling 
(202) 283-9660 (Employee Plans matters), or (202) 283-2300 (Exempt Organizations matters) 

(not toll-free calls). 

3. If the request involves an employee plans qualification matter under § 40 I (a), * 409, or 
§ 4975(e)(7), have you demonstrated that the request satisfies the three criteria in section 6.03 
for a headquarters office ruling'? 

4. If the request deals with a completed transaction, have you filed the return for the year in which 
the transaction was completed? See sections 6.01 and 6.02. 

5. Are you requesting a letter ruling on a hypothetical situation or question? See section 8.03. 

6. Are you requesting a letter ruling on alternative plans of a proposed transaction'? Sec section 
8.0.1 

7. Arc you requesting the letter ruling for only part of an integrated transaction? See section 8.04. 

8. Have you submitted another letter ruling request for the transaction covered by this request? 

9. Are you requesting the letter ruling for a business, trade, industrial association, or similar group 
concerning the application of tax law to its members? See section 6.07. 



Yes No 
Pages __ 

Yes No N/A 

Yes No 
Page __ 

Yes No 
Page __ 

Yes No 
Page __ 

Yes No 
Page __ 

Yes No 
Page __ 

Yes No 
Pages __ 

Yes No N/A 
Pages __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No 

Yes No N/A 
Page __ 

Yes No N/A 

Yes No N/A 
Page __ 

Yes No N/A 

Yes No N/A 

Yes No N/A 
Pages __ 

Yes No N/A 

Yes No NlA 
Page __ 

10. Have you included a complete statement of all the facts relevant to the transaction? See section 
9.02(1 ). 

II. Have you submitted with the request true copies of all wills, deeds, plan documents, and other 
documents relevant to the transaction, and labeled and attached them in alphabetical sequence? 
See section 9.02(2). 

12. Have you included, rather than merely by reference, all material facts from the documents in 
the request? Are they accompanied by an analysis of their bearing on the issues that specifies the 
document provisions that apply? See section 9.02(3). 

13. Have you included the required statement regarding whether the same issue in the letter ruling 
request is in an earlier return of the taxpayer or in a return for any year of a related taxpayer? See 
section 9.02(4). 

14. Have you included the required statement regarding whether the Service previously ruled on 
the same or similar issue for the taxpayer, a related taxpayer, or a predecessor? See section 9.02(5). 

15. Have you included the required statement regarding whether the taxpayer, a related taxpayer, 
a predecessor, or any representatives previously submitted the same or similar issue but withdrew 
it before the letter ruling was issued? See section 9.02(5). 

16. Have you included the required statement regarding whether the law in connection with the 
request is uncertain and whether the issue is adequately addressed by relevant authorities? See 
section 9.02(6). 

17. Have you included the required statement of relevant authorities in support of your views? 
See section 9.02(6). 

18. Does your request discuss the implications of any legislation, tax treaties, court decisions, 
regulations, notices, revenue rulings, or revenue procedures you determined to be contrary to the 
position advanced? See section 9.02(7), which states that taxpayers are encouraged to inform the 
Service of such authorities. 

19. If you determined that there are no contrary amhorities, have you included a statement to this 
effect in your request? See section 9.02(7). 

20. Have you included in your request a statement identifying any pending legislation that may 
affect the proposed transaction? See section 9.02(8). 

21. Is the request accompanied by the deletions statement required by § 611 O? See section 9.02(9). 

22. Have you (or your authorized representative) signed and dated the request? See section 
9.02(10). 

23. If the request is signed by your representative, or if your representative will appear before 
the Service in connection with the request, is the request accompanied by a properly prepared and 
signed power of attorney with the signatory's name typed or printed? See section 9.02( 12). 

24. Have you included, signed and dated, the penalties of perjury statement in the form required 
by section 9.02(13)? 

25. Have you included the correct user fee with the request and made your check or money order 
payable to the United States Treasury? See section 9.02(14) and Rev. Proc. 2008-8, page 233, 
this Bulletin, for the correct amount and additional information on user fees. 

26. Are you submitting your request in duplicate if necessary? Sec section 9.02(15). 

27. If you are requesting separate letter rulings on different issues involving one factual situation, 
have you included a statement to that effect in each request? See section 9.03( 1). 

28. If you do not want a copy of the letter ruling to be sent to any representative, does the power 
of attorney contain a statement to that effect? See section 9.03(2). 

29. If you have more than one representative, have you designated whether the second represen
tative Ilsted on the power of attorney is to receive a copy of the letter ruling? See section 9.03(2). 
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Yes No N/A 

Yes No N/A 

Yes No N/A 

Yes No N/A 
Page __ 

Yes No N/A 

Signature 

Typed or printed name of 
person signing checklist 
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30. If you want your letter ruling request to be processed ahead of the regular order or by a specific 
date, have you requested expedited handling in the form required by section 9.03(3) and stated a 
compelling need for such action in the request? 

31. If you want to have a conference on the issues involved in the request, have you included a 
request for conference in the ruling request? See section 9.03(5). 

32. If your request is covered by any of the guideline revenue procedures or other special require
ments listed in section lOaf Rev. Proc. 2008-4, have you complied with all of the requirements 
of the applicable revenue procedure? 

33. If you are requesting relief under § 7805(b) (regarding retroactive effect), have you complied 
with all of the requirements in section 13.09? 

34. Have you addressed your request to the appropriate office listed in section 9.04? Improperly 
addressed requests may be delayed (sometimes for over a week) in reaching the appropriate office 
for initial processing. 

Title or authority Date 



APPENDIX C 

Additional Checklist for Roth IRA Recharacterization Ruling Requests 

In order to assist EP Technical in processing a ruling request involving a Roth IRA recharacterization, in addition to the items 
in Appendix B, please check the following list. 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes Ko N/A 
Page __ 

1. Did you include the name(s) of trustee and/or custodian of the traditional individual retirement 
account (IRA) (generally, a financial institution)? 

2. Is each IRA identification number present? 

3. If the ruling request involves Roth conversions both of a husband and wife, is the necessary 
information with respect to each IRA of each party present? 
Note: as long as husband and wife file a joint federal Form 1040, the Service can issue one ruling 
covering both parties. Furthermore, if a joint federal income tax return has been filed for the year 
or years in question, the Service only requires one user fee even if both husband and wife had 
failed conversions. 

4. If there was one or more attempted conversions, are the applicable dates on which the attempted 
IRA conversion(s) occurred included? 

5. If the reason that a conversion failed is that the taxpayer or related taxpayers relied upon advice 
of a tax professional such as a CPA, an attorney, or an enrolled actuary, is the name and occupation 
of that adviser included? 

6. Is certification that the taxpayer or taxpayers timely filed the relevant federal tax retum(s) 
present? 

7. Is there a short statement of facts with respect to the conversion'? For example, if the ruling 
request involves a conversion attempted in 1998, there should be a statement of the facts that in
cludes a representation of why the due date(s) found in Announcement 99-57 and Announcement 
99-104 were not met. 

8. If the taxpayer recharacterized hislher Roth IRA to a traditional IRA prior to submitting a 
request for § 9100 relief, are the date(s) of the recharacterization(s), name(s) of trustees and/or 
custodians, and the identification numbers of the traditional IRA(s) present'? 

9. Does the request include the type of contribution (i.e., regular or conversion) and amount of the 
contribution being recharacterized? 
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APPENDIX 0 

Additional Checklist for Government Pick-Up Plan Ruling Requests 

In order to assist EP Technical in processing a ruling request involving government pick-up plans. in addition to the items in 

Appendix B please check the following list. 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 
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I. Is the plan qualified under § 40 I (a) of the Code? (Evidence of qualification or representation 

that the plan is qualified.) 

2. Is the organization that established the plan a State or political subdivision thereof. or any 
agency or instrumentality of the foregoing? An example of this would be a representation that the 
organization that has established the plan is a political subdivision or municipality of the State. 

3. Is there specific information regarding who are the eligible participants? 

4. Are the contributions that are the subject of the ruling request mandatory employee contribu
tions? These contributions must be for a specified dollar amount or a specific percentage of the 
participant's compensation and the dollar amount or percentage of compensation cannot be sub
ject to change. 

S. Does the plan provide that the participants do not have the election to opt in and/or out of the 
plan? 

6. Are copies of the enacting legislation providing that the contributions although designated as 
employee contributions are being paid by the employer in lieu of contributions by the employee 
included? 

7. Are copies of the specific enabling authorization that provides the employee must not have the 
option of choosing to receive the contributed amounts directly instead of having them paid by the 
employer to the plan included? For example, a resolution, ordinance, plan provision, or collective 
bargaining agreement could specify this information. 



APPENDIX E 

Additional Checklist for Church Plan Ruling Requests 

In order to assist EP Technical in processing a church plan ruling request, in addition to the items in Appendix B, please check 
the following list. 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

Yes No N/A 
Page __ 

1. Is there specific information showing that the submission is on behalf of a plan established by 
a named church or convention or association of churches? The information must show how the 
sponsoring organization is controlled by, or associated with, the named church or convention or 
association of churches. For example, the sponsoring organization might be listed in the church's 
official directory of related organizations whose mission is to further the objectives of the church. 
In order to be considered associated with a church or convention or association of churches, the 
organization must share common religious bonds and convictions with that church or convention 
or association of churches. 

2. Is there specific information showing that the organization that has established the plan is a 
tax-exempt organization as described in § 501 of the Code? 

3. Is there representation that the plan for which the ruling is being requested is qualified under 
§ 401(a) of the Code or meets the requirements of § 403(b) of the Code? 

4. Does the ruling clearly state who are the eligible participants and the name of the employer of 
these eligible participants? 

5. Is there a representation that none of the eligible participants are or can be considered employed 
in connection with one or more unrelated trades or businesses within the meaning of § 513 of the 
Code? 

6. Is there a representation that all of the eligible participants are or will be employed by the 
named church or convention or association of churches, and will not include employees of for
profit entities? An example of an eligible employee includes a duly ordained, commissioned, or 
licensed minister of a church in the exercise of his or her ministry. 

7. Is there specific information showing an existing plan committee whose principal purpose or 
function is the administration or funding of the plan. This committee must be controlled by or 
associated with the named church or convention or association of churches? 

8. Is the composition of the committee stated? 
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SECTION 1. WHAT IS THE 
PURPOSE OF THIS REVENUE 
PROCEDURE? 
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.01 This revenue procedure explains when and how Employee Plans Technical or Exempt 
Organizations Technical issue technical advice memoranda (TAMs) to an Employee Plans (EP) 
Examinations Area manager, an Exempt Organizations (EO) Examinations Area manager, an 
Employee Plans (EP) Determinations manager, an Exempt Organizations (EO) Determinations 
manager, or an Appeals Area Director in the employee plans areas (including actuarial mat
ters) and exempt organizations areas. It also explains the rights a taxpayer has when an EP or 
EO Examinations Area manager, an EP or EO Determinations manager, or an Appeals Area 
Director requests a TAM regarding a tax matter. Similarly, this revenue procedure may be used 



SECTION 2. WHAT 
SIGNIFICANT CHANGES 
HAVE BEEN MADE TO REV. 
PROC. 2007-5? 

SECTION 3. WHAT IS THE 
DEFINITION OF TECHNICAL 
ADVICE? 

by another Operating Division of the Service involved in an examination where EP Technical 
does not have audit jurisdiction but has interpretive jurisdiction as enumerated in section 6.02 
of Rev. Proc. 2008-4, page 121 of this Bulletin . 

. 02 Although taxpayer participation during all stages of the process is preferred, it is not 
required in order to request technical advice. 

This revenue procedure is a general update of Rev. Proc. 2007-5,2007-1 I.R.S. 161, which 
contains the general procedures for technical advice requests for matters within the jurisdiction 
of the Commissioner, Tax Exempt and Government Entities Division. 

"Technical advice" means advice or guidance in the form of a memorandum furnished by 
the Employee Plans Technical or Exempt Organizations Technical office, (hereinafter referred 
to as "EP or EO Technical"), upon the request of an EP or EO Examinations Area manager, an 
EP or EO Determinations manager or an Appeals Area Director submitted in accordance with 
the provisions of this revenue procedure in response to any technical or procedural question 
that develops during any proceeding on the interpretation and proper application of tax law, tax 
treaties, regulations, revenue rulings, notices or other precedents published by the headquarters 
office to a specific set of facts. (The references in this revenue procedure to an Appeals Area 
Director or an appeals office include, when appropriate, an Appeals Area Director, LMSB, 
a Deputy Appeals Area Director, LMSB, a Deputy Appeals Area Director, an Appeals Team 
Manager and include in employee plans matters another Operating Division of the Service 
described in the last sentence of section 1.0 I above.) Such proceedings include (I) the exami
nation of a taxpayer's return, (2) consideration of a taxpayer's claim for refund or credit, (3) a 
taxpayer's request for a determination letter, (4) any other matter involving a specific taxpayer 
under the jurisdiction of EP or EO Examinations, EP or EO Determinations, or an appeals of
fice or (5) processing and considering nondocketed cases of a taxpayer in an appeals office. 
However, they do not include cases in which the issue in the case is in a docketed case for any 
year. 

For purposes of TAMs, the term "taxpayer" includes all persons subject to any provision of 
the Internal Revenue Code (including tax-exempt entities such as governmental units which 
issue municipal bonds within the meaning of § 103), and when appropriate, their represen
tatives. However, the instructions and the provisions of this revenue procedure do not apply 
to requests for TAMs involving any matter pertaining to tax-exempt bonds or to § 457 plans 
maintained by state or local governments or tax-exempt organizations or to mortgage credit 
certificates. Instead, in those instances the procedures under Rev. Proc. 2008-2, page 90, this 
Bulletin must be followed. 

TAMs help Service personnel resolve complex issues and help establish and maintain con
sistent holdings throughout the Internal Revenue Service. An EP or EO Examinations, an EP 
or EO Determinations or an appeals office may raise an issue in any tax period, even though 
technical advice may have been requested and furnished for the same or similar issue for an
other tax period. 

Technical advice does not include oral or written legal advice furnished to the EP or EO 
Examinations or the EP or EO Determinations or the appeals office, other than advice furnished 
pursuant to this revenue procedure. In accordance with section 12.01 of this revenue procedure, 
a taxpayer's request for referral of an issue to the headquaners office for technical advice will 
not be denied merely because EP or EO Technical has already provided legal advice, other than 
advice furnished pursuant to this revenue procedure, to the EP or EO Examinations or the EP 
or EO Determinations or the appeals office on the matter. 

Although taxpayer participation during all stages of the process is preferred, generaIly, it is 
not required in order to request a TAM. 

Sec. 3 
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SECTION 4. ON WHAT ISSUES 
MAY OR MUST TAMs BE 
REQUESTED UNDER THIS 
PROCEDURE? 

Issues under the jurisdiction of 
the Commissioner, Tax Exempt 
and Government Entities Division 

Farmers' cooperatives 

Basis for requesting TAMs 

Areas of mandatory technical 
advice 
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.0 I Generally, the instructions of this revenue procedure apply to requests for TAMs on 
any issue under the jurisdiction of the Commissioner, Tax Exempt and Government Entities 
Division. 

.02 If an EP or EO Examinations, an EP or EO Determinations, an appeals office or a 
taxpayer requests technical advice on a determination letter under § 521 of the Code, the pro
cedures under this revenue procedure, Rev. Proc. 2007-52, 2007-30 I.R.B. 222, as well as 
§ 601.201(n) of the Statement of Procedural Rules (26 CFR § 601.201(n) (2007)), must be 

followed . 

. 03 Requests for TAMs are encouraged on any technical or procedural questions arising in 
connection with any case of the type described in section 3 at any stage of the proceedings in 
an EP or EO Examinations, an EP or EO Determinations or an appeals office case that cannot 
be resolved on the basis of law, regulations, or a clearly applicable revenue ruling or other 

published precedent. 

.04 Requests for § 7805(b) relief are mandatory TAMs with respect to all exempt organiza

tions and employee plans matters. 

Regarding exempt organizations matters, EO Examinations, EO Determinations and ap
peals offices are required to request a TAM on their exempt organization cases concerning 
qualification for exemption or foundation status for which there is no published precedent or 
for which there is reason to believe that non-uniformity exists. (Exemption application cases 
handled in EO Technical in accordance with Rev. Procs. 72-5, 80-27, or 2007-52 are not 
covered by this provision.) A request for a TAM is not required if the Director, EO Exami
nations proposes to revoke or modify (1) a letter ruling found to be in error or not in accord 
with the current views of the Service, or (2) a letter recognizing tax-exempt status issued by 
the headquarters office. 

Regarding employee plans matters, a request for a TAM is required in cases concerning (I) 

proposed adverse or proposed revocation letters on collectively-bargained plans, (2) plans for 
which the Service is proposing to issue a revocation letter because of certain fiduciary actions 
that violate the exclusive benefit rule of § 401(a) of the Code and are subject to Part 4 of Subtitle 
B of Title I of the Employee Retirement Income Security Act of 1974, Pub. L. No. 93-406, 
1974-3 C.B. 1,43. or (3) amendments to defined contribution plans pursuant to Rev. Proc. 
2004-15, 2004-1 c.B. 490, in connection with a waiver of the minimum funding standard 
and a request for a determination letter (see section 15 of Rev. Proc. 2008-6, page 192, this 
Bulletin, and section 3.04 of Rev. Proc. 2004-15). 



SECTION 5. ON WHAT 
ISSUES MUST TAMS 
BE REQUESTED UNDER 
DIFFERENT PROCEDURES? 

Matters (other than farmers' 
cooperatives) under the 
jurisdiction of the Associate 
Chief Counsel (Corporate), the 
Associate Chief Counsel (Financial 
Institutions & Products},the 
Associate Chief Counsel (Income 
Tax & Accounting},the Associate 
Chief Counsel (International) 
the Associate Chief Counsel 
(Passthroughs & Special 
Industries), the Division 
Counsell Associate Chief Counsel 
(TE/GE), and the Associate 
Chief Counsel (Procedure & 
Administration) 

Alcohol, tobacco, and firearms 
taxes 

Excise taxes 

SECTION 6. MAY TAM UNDER 
§ 301.9100-1 BE REQUESTED 
DURING THE COURSE OF AN 
EXAMINATION? 

A § 301.9100-1 request is a letter 
ruling request 

Statute of limitations 

Address to send a § 301.9100-1 
request 

.01 All procedures for obtaining TAMs on issues (other than farmers' cooperatives) under 
the interpretive jurisdiction of the Associate Chief Counsel (Corporate), the Associate Chief 
Counsel (Financial Institutions & Products), the Associate Chief Counsel (Income Tax & 
Accounting), the Associate Chief Counsel (International), the Associate Chief Counsel 
(Passthroughs & Special Industries), or the Division Counsel/Associate Chief Counsel 
(TE/GE), and on certain issues under the jurisdiction of the Associate Chief Counsel 
(Procedure & Administration), including any matter pertaining to (I) tax-exempt bonds or 
mortgage credit certificates, (2) deferred compensation plans under § 457, (3) § 526 of the 
Code (shipowners' protection and indemnity associations), (4) § 528 (certain homeowners' 
associations), (5) Indian tribal governments, (6) federal, state or local governments, and (7) 
issues involving the interpretation or application of the federal income tax laws and income 
tax treaties relating to international transactions are contained in Rev. Proc. 2008-2. 

.02 The procedures for obtaining a TAM specifically applicable to federal alcohol, tobacco, 
and firearms taxes under subtitle E of the Code are currently under the jurisdiction of the Al
cohol and Tobacco Tax and Trade Bureau within the Treasury Department. 

.03 A TAM regarding excise taxes (other than excise taxes imposed under Chapters 41, 42 
and 43 of the Code), and employment taxes that employee plans and exempt organizations are 
subject to, is set forth in Rev. Proc. 2008-2. 

.01 Except with regard to exemption application matters involving §§ 505(c) and 508, a 
request for an extension of time for making an election or other application for relief under 
§ 301.9100-1 of the Procedure and Administration Regulations is not a request for a TAM; 
instead, the request is submitted as a letter ruling request even if the request is submitted after 
the examination of the taxpayer's return has begun or after the issues in the return are being 
considered by an appeals office or a federal court. Therefore, a § 301.9100-1 request should 
be submitted pursuant to Rev. Proc. 2008---4, page 121, this Bulletin (including the payment of 
the applicable user fee listed in section 6 of Rev. Proc. 2008-8, page 233, this Bulletin). 

.02 The running of any applicable period of limitations is not suspended for the period dur
ing which a § 301.9100-1 request has been filed. See § 301.9100---3(d)(2). If the period of 
limitations on an assessment under § 6501(a) for the taxable year in which an election should 
have been made, or any taxable year that would have been affected by the election had it been 
timely made, will expire before receipt of a § 301.9100-1 letter ruling, the Service ordinarily 
will not issue a § 301.9100-1 ruling. See § 301.9100-3(c)(l )(ii). Therefore, the taxpayer must 
secure a consent under § 6501 (c)( 4) to extend the period of limitations on assessment. Note 
that the filing of a protective claim for refund under § 6511 does not extend the period of lim
itations on assessment. If § 301.9100-1 relief is granted, the Service may require the taxpayer 
to consent to an extension of the period of limitations for assessment. See § 301.9100-3( d)(2) . 

. 03 Requests made under § 301.9100-1, pursuant to Rev. Proe. 2008-4. together with the 
appropriate user fee, must be submitted to the Internal Revenue Service by the taxpayer and 
addressed as follows: 

Sec. 6.03 
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If return is being examined 
or considered by an appeals 
office or a federal court, the 
taxpayer must notify EP or EO 
Technical who will notify the 
EP or EO Examinations Area 
manager, Appeals Area Director 
or government counsel 

SECTION 7. WHO IS 
RESPONSIBLE FOR 
REQUESTING TAMs? 

EP or EO Examinations 
Area manager or EP or EO 
Determinations manager or 
Appeals Area Director determines 
whether to request the advice 

Taxpayer may ask that issue be 
referred for TAM 

Sec. 6.03 
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Requests involving employee plans matters: 

Internal Revenue Service 

Commissioner, Tax Exempt and Government Entities 

Attn: SE:T:EP:RA 

P. O. Box 27063 
McPherson Station 
Washington, DC 20038 

Requests involving exempt organization matters: 

Internal Revenue Service 
Commissioner, Tax Exempt and Government Entities 

Attn: SE:T:EO:RA 
P. O. Box 27720 
McPherson Station 
Washington, DC 20038 

A § 301.9100-1 request may also be hand delivered between the hours of 8:30 a.m. and 
4:00 p.m. where a receipt will be given at the Courier's Desk. In each instance, the package 
should be marked RULING REQUEST SUBMISSION. See Rev. Proc. 2008-8 for the 

appropriate user fee. Deliver to: 

Courier's Desk 
Internal Revenue Service 
Attn: SE:T:EP:RA or SE:T:EO:RA 
1111 Constitution Avenue, N.W. - PE 
Washington, D.C. 20224 

.04 If the taxpayer's return for the taxable year in which an election should have been made 
or any taxable year that would have been affected by the election had it been timely made is 
being examined by EP or EO Examinations or the issues in the return are being considered 
by an appeals office or a federal court, the taxpayer must notify EP or EO Technical. See, 
§ 301.9100-3(e)(4)(i) and section 6.04 of Rev. Proc. 2008-4. EP or EO Technical will notify 
the appropriate EP or EO Examinations Area manager or Appeals Area Director or govern
ment counsel considering the return that a request for § 301.9100-1 relief has been submitted. 
The EP or EO specialist, appeals officer or government counsel is not authorized to deny con
sideration of a request for § 301.9100-1 relief. The letter ruling will be mailed to the taxpayer 
and a copy will be sent to the appropriate EP or EO Examinations Area manager, or Appeals 
Area Director or government counsel. 

.0 I The EP or EO Examinations Area manager, the EP or EO Determinations manager or the 
Appeals Area Director determines whether to request a TAM on an issue. Each request must 
be submitted through proper channels and signed by a person who is authorized to sign for the 
EP or EO Examinations Area manager, the EP or EO Determinations manager or the Appeals 
Area Director. The mandatory technical advice described in section 4.04(3) of this revenue 
procedure, for cases concerning amendments to defined contribution plans in connection with 
a waiver of the minimum funding standard and a request for a determination letter, is treated as 
if it had been a request for technical advice submitted by the EP Determinations manager. See 
section 15 of Rev. Proc. 2008-6 and section 3.04 of Rev. Proc. 2004-15 for the procedural 
rules applicable to this particular mandatory technical advice. 

.02 While a case is under the jurisdiction of EP or EO Examinations, EP or EO Determina
tions, or an Appeals Area Director, a taxpayer may request that an issue be referred to the EP 
or EO Technical office for a TAM. 



SECTION 8. WHEN SHOULD A 
TAM BE REQUESTED? 

Uniformity of position Jacking 

When can a TAM be requested 

At the earliest possible stage 

SECTION 9. HOW 
ARE PRE-SUBMISSION 
CONFERENCES SCHEDULED? 

Pre-submission conference 
generally is permitted when a 
request for TAM is likely and 
all parties agree to request the 
conference 

Purpose of pre-submission 
conference 

.01 A TAM should be requested when there is a lack of uniformity regarding the disposition 
of an issue or when an issue is unusual or complex enough to warrant consideration by EP or 
EO Technical. 

.02 Generally, except as provided in section 1.0 I, the provisions of this revenue procedure 
apply only to a case under the jurisdiction of EP or EO Examinations. EP or EO Determina
tions or an Appeals Area Director. A TAM may also be requested on issues considered in a 
prior appeals disposition, not based on mutual concessions for the same tax period of the same 
taxpayer, if the appeals office that had the case concurs in the request. 

(1) EP or EO Examinations or EP or EO Determinations may not request a TAM on an 
issue if an appeals office is currently considering an identical issue of the same taxpayer (or of 
a related taxpayer within the meaning of § 267 or an affiliated group of which the taxpayer is 
also a member within the meaning of § 1504). 

(2) A case remains under the jurisdiction of EP or EO Examinations or EP or EO Determi
nations even though an appeals office has the identical issue under consideration in the case of 
another taxpayer (not related within the meaning of § 267 or § 1504) in an entirely different 
transaction. With respect to the same taxpayer or the same transaction, when the issue is under 
the jurisdiction of an appeals office, and the applicability of more than one kind of federal tax 
is dependent upon the resolution of that issue, EP or EO Examinations or EP or EO Determi
nations may not request a TAM on the applicability of any of the taxes involved. 

(3) EP or EO Examinations or EP or EO Determinations or an Appeals Area Director, also 
may not request a TAM on an issue if the same issue of the same taxpayer (or of a related 
taxpayer within the meaning of § 267 Of a member of an affiliated group of which the taxpayer 
is also a member within the meaning of § 1504) is in a docketed case for the same taxpayer 
(or for a related taxpayer or a member of an affiliated group of which the taxpayer is also a 
member) for any taxable year . 

. 03 Once an issue is identified, all requests for a TAM should be made at the earliest possible 
stage in the proceeding. The fact that the issue is raised late in the examination, determination 
or appeals process should not influence, however, EP or EO Examinations', EP or EO Deter
minations' or an Appeals Area Director's, decision to request a TAM. 

.01 In an effort to promote expeditious processing of requests for a TAM, EP or EO Tech
nical generally will discuss the issue(s) with the EP or EO Examinations or the EP or EO 
Determinations or the appeals office and the taxpayer prior to the time any request for tech
nical advice is formally submitted to EP or EO Technical. In all cases, other than mandatory 
TAMs which are described in section 4.04, a pre-SUbmission conference is mandatory. 

A request for a pre-submission conference should be made, however, only after the EP or 
EO Examinations or the EP or EO Determinations or the appeals office determines that it will 
likely request a TAM. 

If the request for a TAM will involve more than one function, representatives from each 
function involved must participate in the pre-submission conference . 

. 02 A pre-submission conference is intended to facilitate agreement between the parties as 
to the appropriate scope of the request for a TAM or any collateral issues that either should 
or should not be included in the request for a TAM, and any other substantive or procedural 
considerations that will allow EP or EO Technical to provide the parties with a TAM as expe
ditiously as possible. 
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Request for pre-submission 
conference must be submitted 

in writing by the EP or EO 
Examinations or the EP or EO 

Determinations or the appeals 
office 

Group will contact the EP or 
EO Examinations or the EP 
or EO Determinations or the 
appeals office to arrange the 
pre-submission conference 

Pre-submission conference 
generally held by telephone 

Certain information required to be 
submitted to EP or EO Technical 
prior to the pre-submission 
conference 

Manner of submitting 
pre-submission materials 

Pre-submission conference may 
not be taped 

Discussion of substantive issues is 
not binding on the Service 

SECTION 10. WHAT MUST BE 
INCLUDED IN THE REQUEST 
FORA TAM? 

A pre-submission conference is not intended to create an alternate procedure for determin
ing the merits of the substantive positions advocated by the EP or EO Examinations or the 
EP or EO Determinations or the appeals office or by the taxpayer. Rather. the conference is 
intended only to facilitate the overall process . 

. 03 A request for a pre-submission conference must be submitted in writing by the EP or 
EO Examinations or the EP or EO Determinations or the appeals office. The request should 
identify the office expected to have jurisdiction Over the request for a TAM. The request should 
include a brief explanation of the primary issue so that an assignment to the appropriate group 
can be made. 

.04 Within 5 working days after it receives the request. the group assigned responsibility 
for conducting the pre-submission conference will contact the EP or EO Examinations or the 
EP or EO Determinations or the appeals office to arrange a mutually convenient time for the 
parties to meet (generally by telephone) in the EP or EO Technical office. The conference 
generally should be held within 30 calendar days after the EP or EO Examinations or the EP Of 
EO Determinations or the appeals office is contacted. The EP or EO Examinations or the EP or 
EO Determinations or the appeals office will be responsible for coordinating with the taxpayer 
as well as with any other Service personnel whose attendance the EP or EO Examinations or 
the EP or EO Determinations or the appeals office believes would be appropriate . 

. 05 Generally. pre-submission conferences for TAMs are held by telephone with EP or EO 
Technical unless the parties specifically request that the conference be held in person. 

.06 At least 10 working days before the scheduled pre-submission conference, the EP or EO 
Examinations or the EP or EO Determinations or the appeals office and the taxpayer should 
submit to EP or EO Technical a statement of the pertinent facts (including any facts in dispute), 
a statement of the issues that the parties would like to discuss, and any legal analysis, author
ities, or background documents that the parties believe would facilitate EP or EO Technical's 
understanding of the issues to be discussed at the conference. The legal analysis provided for 
the pre-submission conference need not be as fully developed as the analysis that ultimately 
will accompany the request for a TAM, but it should allow EP or EO Technical to become 
reasonably informed regarding the subject matter of the conference prior to the meeting. The 
EP or EO Examinations or the EP or EO Determinations or the appeals office or the taxpayer 
should ensure that the EP or EO Technical office receives a copy of any required power of 
attorney, on Form 2848, Power of Attorney and Declaration of Representative. 

.07 The pre-submission materials must be submitted electronically. In order to obtain the 
protection of taxpayer information offered by the Service's Intranet "firewall," the pre-submis
sion materials must be electronically transmitted by the Service office assigned to the request. 

To the extent that supporting materials cannot be submitted electronically, such materials 
should be sent by fax or by express mail or private delivery service to the tax law specialist or 
actuary in Headquarters assigned to the request. In such cases, the appropriate provisions of 
section 10.05 should be followed. 

.08 Because pre-submission conference procedures are informal, no tape, stenographic, or 
other verbatim recording of a conference may be made by any party. 

.09 Any discussion of substantive issues at a pre-submission conference is advisory only, is 
not binding on the Service, and cannot be relied upon as a basis for obtaining retroactive relief 
under the provisions of § 7805(b). 

Statement of issues. facts. law. and .0 I Whether initiated by the taxpayer or by an EP or EO Examinations or an EP or EO 
arguments Determinations or an appeals office, a request for a TAM must include the facts and the issues 
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for which the TAM is requested, and a written statement that clearly sets forth the applicable 
law and the arguments in support of both the Service's and the taxpayer's positions on the issue 
or issues. 

Taxpayer must submit statement (1) If the taxpayer initiates the request for a TAM, the taxpayer must submit to the EP or EO 
if the taxpayer initiates request for specialist or appeals office, at the time the taxpayer initiates the request, a written statement
a TAM 

Taxpayer is encouraged to submit 
statement if Service initiates 
request for a TAM 

Statement of authorities contrary 
to taxpayer's position 

General provisions of §§ 6104 and 
6110 

Application of § 6104 

Statement identifying information 
to be deleted from public 
inspection 

(a) stating the facts and the issues; 

(b) explaining the taxpayer's position; 

(c) discussing any relevant statutory provisions, tax treaties, court decisions, regulations, 
revenue rulings, revenue procedures, notices, or any other authority supporting the taxpayer's 
position; and 

(d) stating the reasons for requesting technical advice. 

If the EP or EO specialist or the appeals office determines that a TAM will be requested, the 
taxpayer's statement will be forwarded to EP or EO Technical with the request for the TAM. 

(2) If the request for a TAM is initiated by an EP or EO Examinations office or by an EP 
or EO Detenninations office or by an appeals office, the taxpayer is encouraged to submit the 
written statement described in section 10.01(1) of this revenue procedure. If the taxpayer's 
statement is received after the request for the TAM has been forwarded to EP or EO Technical, 
the statement will be forwarded to EP or EO Technical for association with the TAM. 

(3) Whether the request for a TAM is initiated by the taxpayer or by an EP or EO Exami
nations office or by an EP or EO Detenninations office or by an appeals office, the taxpayer is 
encouraged to comment on any legislation, tax treaties, regulations, revenue rulings, revenue 
procedures, or court decisions contrary to the taxpayer's position. If the taxpayer detennines 
that there are no contrary authorities, a statement to this effect would be helpful. If the tax
payer does not furnish either contrary authorities or a statement that none exists, the Service, in 
complex cases or those presenting difficult or novel issues, may request submission of contrary 
authorities or a statement that none exists. 

.02 Generally, § 6104(a)(I )(B) provides that an application filed with respect to: (1) the 
qualification of a pension, profit-sharing, or stock bonus plan under § 401(a) or § 403(a) or 
an individual retirement arrangement under § 408(a) or § 408(b) will be open to public in
spection pursuant to regulations as will (2) any application filed for an exemption from tax 
under § 501(a) of an organization forming part of a plan or account described above. Gen
erally, § 6110(a) provides that except as provided otherwise, written determinations (defined 
in § 61l0(b)(1) as rulings, detennination letters, technical advice memorandums and Chief 
Counsel advice) and any related background file document will be open to public inspection 
pursuant to regulations. 

.03 The requirements for submitting statements and other materials or proposed deletions 
in TAMs before public inspection is allowed do not apply to requests for any documents to the 
extent § 6104 applies. 

.04 The text of a TAM subject to § 6110(a) may be open to public inspection. The Service 
deletes certain infonnation from the text before it is made available for inspection. To help 
the Service make the deletions required by § 6110(c), the taxpayer must provide a statement 
indicating the deletions desired ("deletions statement"). If the taxpayer does not submit the 
deletions statement, the Service will follow the procedures in section 11.06 of this revenue 
procedure. 

A taxpayer who wants only names, addresses, and identifying numbers deleted should state 
this in the deletions statement. If the taxpayer wants more infonnation deleted, the deletions 
statement must be accompanied by a copy of the TAM request and supporting documents on 
which the taxpayer should bracket the material to be deleted. The deletions statement must 
indicate the statutory basis, under § 611 O( c) for each proposed deletion. 
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The taxpayer may submit additional deletions statements before the TAM is issued. 

The deletions statement must not appear in the request for a TAM but, instead, must be made 
in a separate document. 

The deletions statement must be signed and dated by the taxpayer or the taxpayer's autho
rized representative. A stamped signature or a faxed signature is not permitted. 

The taxpayer should follow these same procedures to propose deletions from any additional 
information submitted after the initial request for a TAM. An additional deletions statement, 
however, is not required with each submission of additional infonnation if the taxpayer's initial 
deletions statement requests that only names, addresses, and identifying numbers are to be 
deleted and the taxpayer wants the same infonnation deleted from the additional infonnation . 

. 05 The EP or EO Examinations or the EP or EO Detenninations or the appeals office (in
cluding another Operating Division of the Service involved in an examination where EP Tech
nical does not have audit jurisdiction but has interpretive jurisdiction as enumerated in section 
6.02 of Rev. Proc. 2008-4) should use Form 5565, Request for Technical Advice - EPlEO, 
for transmitting a request for technical advice to EP or EO Technical. 

The appropriate otlice of the Service must submit electronically, the Fonn 5565 for a TAM 
request to DOl1zel.H.Littlejohn@irs.gov for EP matters and Theodore.R.Lieber@irs.gol! for EO 
matters. To the extent feasible, the accompanying documents should be submitted to the same 
e-mail address (followed by a hard copy if requested by the assigned group). See section 9.07 
for additional infonnation. 

The applicable office should submit additional documents that are not available in electronic 
form by fax to 202-283-9654 for EP matters and 202-283-8858 for EO matters or by express 
mail or private delivery service to the address below. 

Whenever possible, all documents should contain the case number and name of the tax law 
specialist or actuary assigned to the pre-submission conference for the TAM request. Docu
ments that are being sent in hardcopy should be sent on the business day before the day that 
the request for a TAM is submitted via e-mail, so as not to delay the process. Itis anticipated 
that most, if not all, such documents will be identified during the pre-submission conference. 

The field and the taxpayer are encouraged to provide electronic versions of a proposed TAM 
containing the taxpayer's deletions and legends for EP Technical's or EO Technical's use. 

Employee Plans 
Internal Revenue Service 
Attn: SE:T:EP:RA 
1111 Constitution Ave., NW - PE 
Washington, DC 20224 

Exempt Organizations 
Internal Revenue Service 
Attn: SE:T:EO:RA 
1111 Constitution Ave., NW - PE 
Washington, DC 20224 

If a request is from an appeals office and is within EPIEO's jurisdiction, the field office 
must send the request for a TAM to one of the above offices with a copy of the request to the 
Appeals Director, Technical Services at the address below. 

Internal Revenue Service 
Director, Technical Services 
Attn: CAP 
Franklin Court Building 
1099 14th Street, NW 
Washington, DC 20005 



Power of attorney 

SECTION 11. HOW ARE 
REQUESTS HANDLED? 

Taxpayer notified 

Consider whether published 
guidance is appropriate 

Conference offered 

If the taxpayer disagrees with the 
Service's statement of facts 

.06 Any authorized representative, as described in section 9.02 of Rev. Proc. 2008--4, 
whether or not enrolled to practice, must comply with Treasury Department Circular No. 230, 
as revised, and with the conference and practice requirements of the Statement of Procedural 
Rules (26 CFR patt 601). A Form 2848, Power oj Attorney and Declaration of Representative. 
must be used with regard to requests for a TAM under this revenue procedure. An uriginal. a 
copy or a fax transmission of the power of attorney is acceptable so long as its authenticity is 
not reasonably disputed. 

.01 Regardless of whether the taxpayer or the Service initiates the request for a TAM, the 

EP or EO Examinations office or the EP or EO Determinations office or the appeals office: 
(1) will notify the taxpayer that the TAM is being requested: and (2) at or before the time the 
request is submitted to EP or EO Technical, will give to the taxpayer a copy of the arguments 
that are being provided to EP or EO Technical in support of its position. 

If the EP or EO specialist or appeals office initiates the request for a TAM, he or she will 
give to the taxpayer a copy of the statement of the pertinent facts and the issues proposed for 
submission to EP or EO Technical. 

This section 11.01 does not apply to a TAM described in section 11.07 of this revenue pro
cedure. 

.02 Whenever the assigned reviewer suspects that general guidance should be published 
regarding the issue presented, the reviewer will notify the Manager, Technical who in turn 
will notify the Manager, Technical Guidance and Quality Assurance. The Manager, Technical 
Guidance and Quality Assurance will then determine if the issue meets publication standards. 
In general, except where policy issues and concerns regarding proper administration of the tax 
laws require otherwise, the TAM will be issued in advance of published guidance. 

.03 When notifying the taxpayer that technical advice is being requested, the EP or EO 
specialist or appeals office will also tell the taxpayer about the right to a conference in EP 
or EO Technical if an adverse de<.:ision is indicated and will ask the taxpayer whether such a 
conference is desired. 

.04 If the EP or EO specialist or appeals office initiates the request for a TAM, the taxpayer 
has 10 calendar days after recei ving the statement of facts and specific issues to submit to that 
specialist or office a written statement specifying any disagreement on the facts and issues. 
A taxpayer who needs more than 10 calendar days must justify, in writing, the request for an 
extension of time. The extension is subject to the approval of the EP or EO Examinations Area 
manager or the EP or EO Determinations manager or the Appeals Area Director. 

After receiving the taxpayer's statement of the areas of disagreement, every effort should be 
made to reach agreement on the facts and the specific points at issue before the matter is referred 
to EP or EO Technical. If an agreement cannot be reached, the EP or EO Examinations office 
or the EP or EO Determinations office or the appeals office will notify the taxpayer in writing. 
Within 10 calendar days after recei ving the written notice, the tax.payer may submit a statement 
of the taxpayer's understanding of the facts and the specific points at issue. A taxpayer who 
needs more than 10 calendar days to prepare the statement of understanding must justify, in 
writing, the request for an extension of time. The extension is subject to the approval of the EP 
or EO Examinations Area manager or the EP or EO Determinations manager or the Appeals 
Area Director. Both the statements of the taxpayer and the EP or EO Examinations or EP or 
EO Determinations or appeals office will be forwarded to EP or EO Technical with the request 
for a TAM. 

When EP or EO Examinations or EP or EO Determinations or the Appeals Area Director 
and the taxpayer cannot agree on the material facts and the request for a TAM does not involve 
the issue of whether a letter ruling or determination letter should be modified or revoked. EP 
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or EO Technical, at its discretion, may refuse to provide technical advice. If EP or EO Tech
nical chooses to issue the TAM, it will base its advice on the facts provided by the EP or EO 
Examinations or EP or EO Determinations or appeals office. 

If a request for a TAM involves the issue of whether a letter ruling or determination letter 
should be modified or revoked, EP or EO Technical will issue the TAM . 

. 05 If the taxpayer initiates the action to request a TAM, and the taxpayer's statement of 
the facts and issues is not wholly acceptable to the EP or EO Examinations or the EP or EO 
Determinations or the appeals office, the Service will notify the taxpayer in writing of the areas 
of disagreement. The taxpayer has 10 calendar days after receiving the written notice to reply 
to it. A taxpayer who needs more than 10 calendar days must justify in writing the request for 
an extension of time. The extension is subject to the approval of the EP or EO Examinations 
Area manager, or the EP or EO Determinations manager or the Appeals Area Director. 

If an agreement cannot be reached, both the statements of the taxpayer and the EP or EO 
Examinations office or the EP or EO Determinations office or appeals office will be forwarded 
to EP or EO Technical with the request for a TAM. When the disagreement involves material 
facts essential to the preliminary assessment of the case, the EP or EO Examinations Area 
manager, the EP or EO Determinations manager or the Appeals Area Director may refuse to 
refer a taxpayer initiated request for the TAM to EP or EO Technical. 

If EP or EO Examinations or EP or EO Determinations or an Appeals Area Director submits 
a case involving a disagreement of material facts, EP or EO Technical, at its discretion, may 
refuse to provide the TAM. If EP or EO Technical chooses to issue the TAM, it will base its 
advice on the facts provided by the EP or EO Examinations or the EP or EO Determinations 
or the appeals office . 

. 06 When the EP or EO Examinations or the EP or EO Determinations or the appeals office 
initiates the request for a TAM, the taxpayer has 10 calendar days after receiving the statement 
of facts and issues to be submitted to EP or EO Technical to provide the deletions statement 
required under § 6110 if public inspection is permitted pursuant to § 6110 (see section 10.05 of 
this revenue procedure). In such a case, if the taxpayer does not submit the deletions statement, 
the EP or EO Examinations or the EP or EO Determinations or the appeals office, will tell the 
taxpayer that the statement is required. 

When the taxpayer initiates the request for a TAM and does not submit with the request a 
deletions statement as required by § 6110, EP or EO Examinations or EP or EO Determina
tions or the Appeals Area Director will ask the taxpayer to submit the statement. If EP or EO 
Examinations or EP or EO Determinations or the Appeals Area Director does not receive the 
deletions statement within 10 calendar days after asking the taxpayer for it, EP or EO Exam
inations or EP or EO Determinations or the Appeals Area Director may decline to submit the 
request for the TAM. 

However, if the EP or EO Examinations office or the EP or EO Determinations office or the 
Appeals Area Director decides to request a TAM, whether initiated by the EP or EO Exami
nations office or the EP or EO Determinations office or the appeals office or by the taxpayer, 
in a case in which the taxpayer has not submitted the deletions statement, EP or EO Technical 
will make those deletions that the Commissioner of Internal Revenue determines are required 
by § 611O(c). 

.07 The provisions of this section (about referring issues upon the taxpayer's request, ob
taining the taxpayer's statement of the areas of disagreement, telling the taxpayer about the 
referral of issues, giving the taxpayer a copy of the arguments submitted, submitting proposed 
deletions, and granting conferences in EP or EO Technical) do not apply to a TAM described 
in § 611 0(g)(5)(A) that involves a matter that is the subject of or is otherwise closely related 
to a criminal or civil fraud investigation, or a jeopardy or termination assessment. 

In these cases, a copy of the TAM is given to the taxpayer after all proceedings in the in
vestigations or assessments are complete, but before the Service mails the notice of intention 



SECTION 12. HOW DOES A 
TAXPAYER APPEAL AN EP 
OR EO MANAGER'S OR AN 
APPEALS AREA DIRECTOR'S 
DECISION NOT TO SEEK 
TECHNICAL ADVICE? 

Taxpayer notified of decision not 
to seek a TAM 

Taxpayer may request review of 
decision not to seek a TAM 

EP or EO Examinations 
Area manager or EP or EO 
Determinations manager or 
Appeals Area Director determines 
whether technical advice will be 
sought 

Manager or area director's 
decision may be reviewed but not 
appealed 

to disclose the TAM under § 611O(t)( I). The taxpayer may then provide the statement of pro
posed deletions to EP or EO Technical. 

.01 If the EP or EO specialist's or the appeal's referral of an issue to EP or EO Technical 
for if TAM is not warranted, the EP or EO specialist or the appeals office will tell the taxpayer. 
A taxpayer's request for such a referral will not be denied merely because EP or EO Technical 
provided legal advice, other than advice furnished pursuant to this revenue procedure, to the 
EP or EO Examinations or the EP or EO Determinations or appeals office on the matter. 

.02 The taxpayer may request review of the decision of the EP or EO specialist or the ap
peals office not to request a TAM in all instances. To do so, the taxpayer must submit to that 
specialist or office, within 10 calendar days after being told of the decision, a written statement 
of the facts, law, and arguments on the issue and the reasons why the taxpayer believes the 
matter should be referred (0 EP or EO Technical for a TAM. A taxpayer who needs more than 
10 calendar days must justify in writing the request for an extension of time. The extension is 
subject to the approval of the EP Or EO Examinations Area manager or the EP or EO Determi
nations manager or the appropriate appeals office . 

. 03 The EP or EO specialist or the appeals office submits the taxpayer's statement through 
proper channels to the EP or EO Examinations Area manager or the EP or EO Determinations 
manager or the Appeals Area Director along with the EP or EO specialist's or the appeals 
office's statement of why the issue should not be referred to EP or EO Technical. The manager 
or chief detennines, on the basis of the statements, whether a TAM will be requested. 

If the manager or chief determines that a TAM is not warranted and proposes to deny the 
request, the taxpayer is told in writing about the determination. In the letter to the taxpayer. 
the manager or chief states the reasons for the proposed denial (except in unusual situations 
when doing so would be prejudicial to the best interests of the Government). The taxpayer 
has IO calendar days after receiving the letter to notify the manager or chief of agreement or 
disagreement with the proposed denial. 

.04 The taxpayer may not appeal the decision of the EP or EO Examinations Area manager 
or the EP or EO Determinations manager or the Appeals Area Director not to request a TAM 
from EP or EO Technical. However, if the taxpayer does not agree with the proposed denial, all 
data on the issue for which the TAM has been sought, including the taxpayer's written request 
and statements, will be submitted to the Commissioner, Tax Exempt and Government Entities 
Division or the Director, Appeals. Technical Services as appropriate. 

The Commissioner, Tax Exempt and Government Entities Division through the Director, 
Employee Plans, or the Director, Exempt Organizations or, if appropriate, the Chief, Appeals 
will review the proposed denial solely on the basis of the written record, and no conference will 
be held with the taxpayer or the taxpayer's representative. The appropriate Director or Chief or 
his or her representative may consul t with EP or EO Technical and the Office of Chief Counsel, 
if necessary, and will notify the EP or EO Examinations or the EP or EO Determinations or 
the appeals office within 45 calendar days of receiving all the data regarding the request for a 
TAM whether the proposed denial is approved or disapproved. The EP or EO Examinations 
or the EP or EO Determinations or appeals office will then notify the taxpayer. 

While the matter is being reviewed, the EP or EO Examinations office or the EP or EO 
Detemtinations office or the appeals oftice suspends action on the issue (except when the delay 
would prejudice the Government's interest). 
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SECTION 13. HOW ARE 
REQUESTS FOR TAMS 
WITHDRAWN? 

Taxpayer notified 

The provisions of this revenue procedure regarding review of the proposed denial of a re
quest for a TAM continue to be applicable in those situations in which the authority normally 
exercised by the EP or EO Examinations Area manager, the EP or EO Determinations man

ager. or the Appeals Area Director has been delegated to another official. 

.01 Once a request for a TAM has been sent to EP or EO Technical, only an EP or EO Ex
aminations Area manager, an EP or EO Determinations manager or the Appeals Area Director 
may withdraw that request for the TAM. He or she may ask to withdraw a request at any time 
before the responding transmittal memorandum transmitting the TAM is signed. 

The EP or EO Examinations Area manager, the EP or EO Determinations manager or the 
Appeals Area Director as appropriate. must notify the taxpayer in writing of an intent to with

draw the request for the TAM except-

( I) when the period of limitations on assessment is about to expire and the taxpayer has 

declined to sign a consent to extend the period, or 

(2) when such notification would be prejudicial to the best interests of the Government. 

If the taxpayer does not agree that the request for a TAM should be withdrawn, the proce
dures in section 12 of this revenue procedure must be followed. 

EP or EO Technical may provide .02 When a request for a TAM is withdrawn, EP or EO Technical may send its views to 
views the EP or EO Examinations office or the EP or EO Determinations office or the Appeals Area 

Director when acknowledging the withdrawal request. In an appeals case, acknowledgment of 
the withdrawal request should be sent to the appropriate appeals office, through the Director, 
Technical Services, C:AP. In appropriate cases, the subject matter may be published as a rev
enue ruling or as a revenue procedure. 

SECTION 14. HOW ARE 
CONFERENCES SCHEDULED? 

If requested, offered to the 
taxpayer when adverse TAM 
proposed 

Timeline 

21-day period may be extended if 
justified and approved 
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.01 If, after the TAM is analyzed, it appears that a TAM adverse to the taxpayer will be 
given, and if a conference has been requested, the taxpayer will be informed, by telephone if 
possible, of the time and place of the conference. 

.02 The conference for a TAM must be held within 21 calendar days after the taxpayer is 
contacted. 

If conferences are being arranged for more than one request for a TAM for the same tax
payer, they will be scheduled to cause the least inconvenience to the taxpayer. If considered 
appropriate, EP or EO Technical will notify the EP or EO specialist or the appeals office of 
the scheduled conference and will offer the EP or EO specialist or the appeals officer the op
portunity to attend the conference. The Commissioner, Tax Exempt and Government Entities 
Division, the Chief, Appeals. the EP or EO Examinations Area manager, the EP or EO Deter
minations manager. or the Appeals Area Director may designate other Service representatives 
to participate in the conference in lieu of, or in addition to, the EP or EO specialist or the ap
peals officer. 

.0.3 An extension of the 21-day period will be granted only if the taxpayer justifies it in writ
ing, and the group manager (or his or her delegate) of the office to which the case is assigned 
approves it. No extension will be granted without the approval of the group manager (or his 
or her delegate). The taxpayer (or an authorized representative) must notify the EP Specialist 
or the EO Specialist or the appeals office of the request for an extension. Except in rare and 
unusual circumstances, EP or EO Technical will not agree to an extension of more than 10 
working days beyond the end of the 21-day period. 



Denial of extension cannot be 
appealed 

Entitled to one conference of right 

Conference may not be taped 

Conference may be delayed to 
address a request for relief under 
§ 7805(b) 

Service makes tentative 
recommendations 

The taxpayer's request for an extension must be submitted before the end of the 21-day 
period, and should be submitted sufficiently before the end of this period to allow EP or EO 
Technical to consider, and either approve or deny, the request before the end of the 21-day 
period. If unusual circumstances near the end of the period make a timely written request 
impractical, the taxpayer (or an authorized representative) should orally inform the assigned 
tax law specialist or actuary before the end of the period about the problem and about the 
forthcoming written request for an extension. The written request for an extension must be 
submitted to EP or EO Technical promptly after the oral request. The taxpayer will be told 
promptly (and later in writing) of the approval or denial of the requested extension . 

. 04 There is no right to appeal the denial of a request for an extension of a TAM. IfEP or EO 
Technical is not advised of problems with meeting the 21-day period, or if the written request 
is not sent promptly after EP or EO Technical is notified of problems with meeting the 21-day 
period, the TAM will be processed on the basis of the existing record. 

.05 A taxpayer is entitled by right to only one conference in EP or EO Technical except 
as provided in section 14.09 of this revenue procedure. This conference is normally held at 
the group level in EP Technical or EO Technical, whichever is appropriate. It is attended by 
a person who has authority to sign the transmittal memorandum discussed in section 16.13 on 
behalf of the group manager. 

When more than one group has taken an adverse position on an issue in the request, or 
when the position ultimately adopted by one group will affect another group's determination, 
a representative from each group with authority to sign for the group manager will attend the 
conference. If more than one subject is discussed at the conference, the discussion constitutes 
the conference of right for each subject discussed. 

To have a thorough and informed discussion of the issues, the conference usually is held 
after the group has had an opportunity to study the case. However, the taxpayer may request 
that the conference of right be held earlier in the consideration of the case than the Service 
would ordinarily designate. 

The taxpayer has no right to appeal the action of a group to any other Service official. But 
see section 14.09 for situations in which the Service may offer additional conferences . 

. 06 Because conference procedures are informal, no tape, stenographic, or other verbatim 
recording of a conference may be made by any party. 

.07 In the event of a tentative adverse determination, the taxpayer may request in writing 
a delay of the conference so that the taxpayer can prepare and submit a brief requesting re
lief under § 7805(b) (discussed in section 19 of this revenue procedure). The group manager 
(or his or her delegate) of the office to which the case is assigned will determine whether to 
grant or deny the request for delaying the conference. If such request is granted, the Service 
will schedule a conference on the tentatively adverse position and the § 7805(b) relief request 
within 10 days of receiving the taxpayer's § 7805(b) request. See, section 19.06 of this revenue 
procedure for the conference procedures if the § 7805(b) request is made after the conference 
on the substantive issues has been held. 

.08 The senior Service representative at the conference ensures that the taxpayer has full 
opportunity to present views on all the issues in question. The Service representatives explain 
the tentative decision on the substantive issues. 

If the taxpayer requests relief under § 7805(b) (regarding limitation of retroactive effect), 
the Service representatives will discuss the tentative recommendation concerning the request 
for relief and the reason(s) for the tentative recommendation. 

No commitment will be made as to the conclusion that the Service will finally adopt regard
ing any issue, including the outcome of the § 7805(b) request for relief. 
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Additional conferences may be 
offered 

.09 The Service will offer the taxpayer an additional conference if. after the conference 
of right, an adverse holding is proposed on a new issue or on the same issue but on grounds 
different from those discussed at the first conference. 

When a proposed holding is reversed at a higher level with a result less favorable to the 
taxpayer. the taxpayer has no right to another conference if the grounds or arguments on which 
the reversal is based were discussed at the conference of right. 

The limitation on the number of conferences to which a taxpayer is entitled does not pre
vent EP or EO Technical from inviting a taxpayer to attend additional conferences, including 
conferences with an official higher than the group level, if EP or EO Technical personnel think 
they are necessary. Such conferences are not offered as a matter of course simply because the 
group has reached an adverse decision. In general, conferences with higher level officials are 
offered only if the Service determines that the case presents significant issues of tax policy or 
tax administration and that the consideration of these issues would be enhanced by additional 
conferences 'With the taxpayer. 

In accordance with section 14.02 of this revenue procedure, the EP or EO specialist or the 
appeals office may be offered the opportunity to participate in any additional taxpayer's con
ference, including a conference with an official higher than the group level. Section 14.02 of 
this revenue procedure also provides that other Service representatives are allowed to partici
pate in the conference. 

Additional information submitted .10 After the conference, the taxpayer must furnish to EP or EO Technical, whichever is 
after the conference applicable, any additional data, lines of reasoning, precedents, etc., that the taxpayer proposed 

and discussed at the conference but did not previously or adequately present in writing. This 
additional information must be submitted by letter with a penalties of perjury statement in the 
form described in section 16.10 of this revenue procedure. 

Normally held by telephone 
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For TAMs the taxpayer must also send a copy of the additional information to the EP or EO 
Examinations office or the EP or EO Determinations office or the Appeals Area Director for 
comment. Any comments on additional information by Service personnel must be furnished 
promptly to the appropriate group in EP or EO Technical. If the EP or EO Examinations office 
or the EP or EO Determinations office or the Appeals Area Director does not have any com
ments, he or she must notify the group representative promptly. 

If the additional information has a significant impact on the facts in the request for a TAM, 
EP or EO Technical will ask EP or EO Examinations or EP or EO Determinations or the Ap
peals Area Director for comments on the facts contained in the additional infonnation submit
ted. The EP or EO Examinations office or the EP or EO Determinations office or the Appeals 
Area Director will give the additional information prompt attention. 

If the additional information is not received from the taxpayer within 21 calendar days, the 
TAM will be issued on the basis of the existing record. 

An extension of the 21-day period for TAMs may be granted only if the taxpayer justifies 
it in writing, and the group manager (or his or her delegate) of the office to which the case is 
assigned approves the extension. Such extension will not be routinely granted. The procedures 
for requesting an extension of the 21-day period and notifying the taxpayer of the Service's 
decision are the same as those in sections 14.03 and 14.04 of this revenue procedure. 

.11 The conference will be conducted by telephone, unless the taxpayer or the field requests 
that the conference be held in person. The taxpayer will be advised when to call the Service 
representatives (not a toll-free call). In no event will the conference be delayed to provide an 
in-person conference rather than a telephone conference. 

In accordance with section 14.02 of this revenue procedure, the EP or EO specialist or ap
peals office will be offered the opportunity to participate in the telephone conference. Section 
14.02 of this revenue procedure also provides that other Service representatives are allowed to 
participate in the conference. 



SECTION 15. HOW IS STATUS 
OF REQUEST OBTAINED? 

Taxpayer or taxpayer's 
representative may request status 
from EP or EO Examinations 
or EP or EO Determinations or 
appeals office 

EP or EO Technical will give 
status updates to the EP or EO 
Examinations Area manager or 
EP or EO Determinations office or 
applicable Appeals Area Director 

SECTION 16. HOW DOES EP 
OR EO TECHNICAL PREPARE 
THE TAM? 

Delegates authority to group 
managers 

Determines whether request has 
been properly made 

Contacts the EP or EO 
Examinations or EP or EO 
Determinations or appeals office 
to discuss issues 

Informs the EP or EO 
Examinations or EP or EO 
Determinations or appeals office 
if any matters in the request have 
been referred to another group or 
office 

.01 The taxpayer or the taxpayer's representative may obtain information on the status of 
the request for a TAM by contacting the EP or EO Examinations office or the EP or EO Deter
minations office or the appeals office that requested the TAM. See section 16.08 of this revenue 
procedure concerning the time for discussing the tentative conclusion with the taxpayer's rep
resentative. See section 17.03 of this revenue procedure regarding discussions of the contents 
of the TAM with the taxpayer or the taxpayer's representative. 

.02 The group representative or manager to whom the TAM request is assigned will give 
status updates on the request once a month to the EP or EO Examination Area manager or the 
EP or EO Determinations manager or the Appeals Area Director. In addition, an EP or EO 
Examinations Area manager or an EP or EO Determinations otlice manager or an Appeals 
Area Director may get current information on the status of the request for a TAM by calling 
the person whose name and telephone number are shown on acknowledgment of receipt of the 
request for the TAM. 

See section 16.09 of this revenue procedure about discussing the final conclusions with the 
EP or EO Examinations office or the EP or EO Determinations office or the appeals office. 
Further, the EP or EO Examinations office or the EP or EO Determinations office or the Ap
peals Area Director will be notified at the time the TAM is mailed. 

.01 The authority to issue a TAM on issues under the jurisdiction of the Commissioner, 
Tax Exempt and Government Entities Division has largely been delegated to the managers of 
the Employee Plans Rulings & Agreements Technical and Actuarial groups, and the Technical 
Guidance and Quality Assurance group (collectively referred to as "EP Technical"); and of the 
Exempt Organizations Rulings & Agreements Technical groups and the Technical Guidance 
and Quality Assurance group (collectively referred to as "EO Technical") 

.02 A request for a TAM generally is given priority and processed expeditiously. As soon 
as the request for a TAM is assigned, the technical employee analyzes the file to see whether 
it meets all of the requirements of sections 7, 8, and 10 of this revenue procedure. 

However, if the request does not comply with the requirements of section 10.04 of this 
revenue procedure relating to the deletions statement, the Service will follow the procedure in 
section 11.06 of this revenue procedure . 

. 03 Upon receipt of a request for a TAM, a representative of the group assigned the TAM 
will telephone the EP or EO Examinations office or the EP or EO Determinations office or the 
appeals office to acknowledge receipt of the TAM and to establish a point of contact. Within 
21 calendar days from the receipt of a TAM, the tax law specialist or actuary should contact 
the EP or EO specialist or appeals office to discuss the procedural and substantive issues in the 
request that come within the group's jurisdiction . 

. 04 If the technical advice request concerns matters within the jurisdiction of more than one 
group or office, a representative of the group that received the original technical advice request 
generally informs the EP or EO Examinations office or the EP or EO Determinations office or 
the appeals office within 21 calendar days of receiving the request that-

(1) the matters within the jurisdiction of another group or office have been referred to the 
other group or office for consideration, and 

(2) a representative of the other group or office will contact the EP or EO Examinations 
office or the EP or EO Determinations office or the appeals office about the referral of the 
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technical advice request within 21 calendar days after receiving it in accordance with section 
16Jl3 above . 

. 05 The group representative will inform the EP or EO Examinations office or the EP or EO 
Determinations office or the appeals office that the case is being returned if substantial addi
tional information is required to resolve an issue. Cases also should be returned for additional 
information when signi fie ant unresolved factual variances exist between the statement of facts 
submitted by the EP or EO Examinations office or the EP or EO Determinations office or the 
appeals otfice and the taxpayer. They should also be returned if major procedural problems 
cannot be resolved by telephone. The EP or EO Examinations offiee or the EP or EO Deter
minations office or the appeals office should promptly notify the taxpayer of the decision to 
return the case for further factual development or other reasons. 

If only minor procedural deficiencies exist, the group will request the additional information 
in the most expeditious manner without returning the case . 

. 06 If all necessary information has been provided, the group representative informs the EP 
or EO Examinations office or the EP or EO Determinations office or the appeals office within 
21-calendar days after receiving the information for a TAM of his or her tentative conclusion. 

.07 If a tentative conclusion has not been reached because of the complexity of the issue, the 
group representative informs the EP or EO Examinations office or the EP or EO Determinations 
office or the appeals office of the estimated date the tentative conclusion will be made. 

.08 Because the group representative '5 tentative conclusion may change during the prepara
tion and review of the TAM, the tentative conclusion should not be considered final. Therefore, 
neither the group representative nor the EP or EO Examinations office or the EP or EO Deter
minations or the appeals office should advise the taxpayer or the taxpayer's representative of 
the tentative conclusion before the scheduling of the adverse conference or between the sched
uling and the commencement of the adverse conference. 

.09 In all cases, the group representative should inform the EP or EO specialist or appeals 
office of EP or EO Technical's final conclusions. The EP or EO specialist or the appeals office 
should be offered the opportunity to discuss the issues and EP or EO Technical's final conclu
sions before the TAM is issued . 

. 10 If, following the initial contact referenced in section 16.03 of this revenue procedure, it 
is determined, after discussion with the appropriate group manager or reviewer, that additional 
information is needed, a group representative will obtain the additional information from the 
taxpayer, the EP or EO Examinations office or the EP or EO Determinations office or the 
Appeals Area Director in the most expeditious manner possible. Any additional information 
requested from the lax payer by EP or EO Technical must be submitted by letter, accompanied 
by a penalties of perjury statement, within 21 calendar days after the request for information 
is made. 

(I) To facilitate prompt action on TAM requests, the Service may request any additional 
information from the taxpayer by fax. 

A request to fax a copy of additional information to the taxpayer or the taxpayer's authorized 
representative must be made in writing, either as part of the original TAM request or prior to 
the mailing of the reque~t for additional information. The request to fax additional information 
must contain the fax number of the taxpayer or the taxpayer's authorized representative to and 
from whom the document is to be faxed. 

Because of the unsecured nature of a fax transmission, the Service will take certain precau
tions to protect confidential information. For example, the Service will use a cover sheet that 
identifies the intended recipient of the fax and the number of pages transmitted, that does not 
identify the t~xpay~r by name or tax identifying number and that contains a statement prohibit
lIlg unauthonzed dIsclosure of the document if a recipient of the faxed document is not the 
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intended recipient of the fax. Also, for example, the cover sheet should be faxed in an order in 
which it will become the first page covering the faxed document. 

(2) Additional information submitted to EP or EO Technical must be accompanied by the 
following declaration: "Under penalties of perjury, I declare that I have examined this 
information, including accompanying documents, and, to the best of my knowledge and 
belief, the information contains all the relevant facts relating to the request for the infor
mation and such facts are true, correct, and complete." This declaration must be signed 
and dated by the taxpayer, not the taxpayer's representative. A stamped signature or a faxed 
signature is not permitted. 

(3) A written request for an extension of time to submit additional information must be 
received by EP or EO Technical within the 21-day period, giving compelling facts and circum
stances to justify the proposed extension. The group manager (or his or her delegate) of the 
office to which the case is assigned will determine whether to grant or deny the request for an 
extension. Except in rare and unusual circumstances, EP or EO Technical will not agree to an 
extension of more than 10 working days beyond the end of the 21-day period. There is no right 
to appeal the denial of a request for an extension. 

(4) If EP or EO Technical does not receive the additional information within 21 calendar 
days, plus any extensions granted by the appropriate group manager (or his or her delegate), 
EP or EO Technical will process the TAM based on the existing record . 

. 11 Whether or not requested by the Service, any additional information submitted by the 
taxpayer should be sent to the headquarters office. Generally, the taxpayer needs only to submit 
the original of the additional information to EP or EO Technical. However, in appropriate 
cases, EP or EO Technical may request additional copies of the information. 

Also, the taxpayer must send a copy to either the EP or EO Examinations office or the 
EP or EO Determinations office or the Appeals Area Director for comment. Any comments 
must be furnished promptly to the appropriate group in EP or EO Technical. If the EP or EO 
Examinations office or the EP or EO Determinations office or the Appeals Area Director does 
not have any comments, he or she must notify the group representative promptly . 

.12 Generally, before replying to the request for a TAM, EP or EO Technical informs the 
taxpayer orally or in writing of the material likely to appear in the TAM that the taxpayer 
proposed be deleted but that the Service has determined should not be deleted. 

If so informed, the taxpayer may submit within 10 calendar days any further information or 
other arguments supporting the taxpayer's proposed deletions. 

The Service will attempt to resolve all disagreements about proposed deletions before EP or 
EO Technical replies to the request for a TAM. However, the taxpayer does not have the right 
to a conference to resolve any disagreements about material to be deleted from the text of the 
TAM. These matters, however, may be considered at any conference otherwise scheduled for 
the request. 

. 13 EP or EO Technical's reply to a TAM request is in two parts. Each part identifies the 
taxpayer by name, address, identification number, and year or years involved. 

The first part of the reply is a transmittal memorandum. In unusual cases, it is a way of 
giving the EP or EO Examinations office or the EP or EO Determinations offiee or the appeals 
office administrative or other information that under the nondisclosure statutes or for other 
reasons may not be discussed with the taxpayer. 

The second part is the TAM, which contains-

(l) a statement of the issues; 

(2) a statement of the facts pertinent to the issues; 
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(3) a statement of the pertinent law, tax treaties. regulations. revenue rulings, and other 
precedents published in the Internal Revenue Bulletin. and court decisions: 

(4) a discussion of the rationale underl ying the conclusions reached by EP or EO Technical; 
and 

(5) the conclusions of EP or EO Technical. 

The conclusions give direct answers, whenever possible, to the specific issues raised by the 
EP or EO Examinations office or the EP or EO Determinations office or the appeals office. 
However, EP or EO Technical is not bound by the precise statement of the issues as submitted 
by the taxpayer or by the EP or EO Examinations office or the EP or EO Determinations office 
or the appeals office and may reframe the issues to be answered in the TAM. The discussion in 
the TAM of the issues will be in sufficient detail so that the EP or EO Examinations or EP or EO 
Determinations or appeals officials will understand the reasoning underlying the conclusion. 

Accompanying a TAM subject to § 6110, is a notice under § 611 Owe 1) of intention to dis
close the TAM (including a copy of the version proposed to be open to public inspection and 
notations of third party communications under § 611O(d)). 

.14 Replies to requests for TAMs from EO Examinations Area managers and EO Determi
nations managers are addressed to: 

Internal Revenue Service 
Attn: EO Mandatory Review 
MC 4920 DAL 
1100 Commerce Street 
Dallas, TX 75242 

The EO Mandatory Review Staff will ensure that copies are forwarded to the EO Examina
tions Area manager or the EO Determinations manager. 

Replies to requests for TAMs from EP Examinations Area managers as well as replies to al\ 
requests for TAMs from other Operating Divisions of the Service involved in an examination 
where EP Technical does not have audit jurisdiction but has interpretive jurisdiction as enu
merated in section 6.02 of Rev. Proc. 2008-4, are addressed to: 

Internal Revenue Service 
Attn: EP Special Review - Room 1550 
SE:T:EP:E:PR:SR:Technical Advice Coordinator 
P. O. Box 13163 
Baltimore, MD 21203 

The EP Special Review Staff will ensure that copies are forwarded to the applicable man
ager. 

Replies to requests for TAMs from EP Determinations managers, are addressed to: 

Internal Revenue Service 
Attn: EP Determinations Quality Assurance 
p. O. Box 2508 
Cincinnati. OH 45201 

Replies to requests for TAMs from the Appeals Area Director are routed to the appropriate 
appeals office through Technical Services, C:AP. 
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.0 I The EP or EO Examinations Area manager or the EP or EO Determinations manager or 
the Appeals Area Director must process the taxpayer's case on the basis of the conclusions in 
the TAM unless-

(I) the RP or EO Examinations Area manager or the EP or EO Determinations manager or 
the Appeals Area Director decides that the conclusions reached by EP or EO Technical in a 
TAM should be reconsidered (the reconsideration process may include a conference held with 
the EP or EO specialist or appeals office that requested the TAM and the tax law specialist or 
actuary who drafted the TAM). or 

(2) the Appeals Area Director in the case of a TAM unfavorable to the taxpayer, decides to 
settle the issue in the usual manner under existing authority. 

Subject to a request for reconsideration of the conclusions in a TAM, EP or EO Examina
tions or EP or EO Determinations must follow the conclusions in a TAM as to all issues and 
the Appeals Area Director must follow the conclusions in a TAM on issues of an organiza
tion's/plan's status or qualification. Thus, if the TAM received by EP or EO Examinations or 
EP or EO Determinations concerns an organization'slplan's status or qualification, the organi
zation/pian has no appeal to the appeals office on those specific issues . 

. 02 The EP or EO Area Examinations office or the EP or EO Determinations office or the 
Appeals Area Director has 30 calendar days after receipt of a TAM to either formally request 
reconsideration or give the adopted TAM to the taxpayer. Requests for TAM reconsideration 
must describe with specificity the errors in the TAM analysis and conclusions. Requests for 
reconsideration should not reargue points raised in the initial request, but should instead focus 
on points that the TAM overlooked or misconstrued in the arguments by the EP or EO Area 
Examinations office or the EP or EO Determinations office or the Appeals Area Director in 
support of their request. The Headquarters office may request further submissions from the 
field or the taxpayer, but the parties should make no additional submissions in the absence of 
such a request. 

If the field does not request reconsideration of a TAM. the TAM will take effect when the 
field provides a copy of the adopted TAM to the taxpayer. or at the end of the 30-day period 
following the issuance of the TAM to the field . 

. 03 EP or EO Technical will not discuss the contents of the TAM with the taxpayer or the 
taxpayer's representative until the taxpayer has been given a copy by the EP or EO Examina
tions office or the EP or EO Determinations office or the appeals office 

.04 The EP or EO Examinations office or the EP or EO Determinations office or the Ap
peals Area Director only after adopting the TAM. gives the taxpayer (1) a copy of the TAM 
described in section 16.13, and (2) the notice under § 6IIO(f)(l) of intention to disclose the 
TAM (including a copy of the version proposed to be open to public inspection and notations 
of third party communications under § 61IO(d»). 

This requirement does not apply to a TAM involving a criminal or civil fraud investigation, 
or a jeopardy or termination assessment, as described in section I J .07 of this revenue proce
dure, or documents to which § 6104 (document open to public inspection) applies as described 
in section 10.03 . 

. 05 After receiving the notice under § 611O(f)( J) of intention to disclose the TAM. the tax
payer may protest the disclosure of certain information in it. The taxpayer must submit a written 
statement within 20 calendar days identifying those deletions not made by the Service that the 
taxpayer believes should have been made. The taxpayer must also submit a copy of the version 
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of the TAM proposed to he open to public inspection with brackets around deletions proposed 
by the taxpayer that have not been made by EP or EO Technical. 

Generally. EP or EO Technical considers only the deletion of material that the taxpayer 

has proposed be deleted or other deletions as required under § 6110(c) before the EP or EO 
Technical reply is sent to the EP or EO Examinations office or the EP or EO Determinations 
office or the Appeals Area Director. Within 20 calendar days after it receives the taxpayer's 
response to the notice under § 611O(f)( I), EP or EO Technical must mail the taxpayer its final 

administrative conclusion about the deletions to be made. 

.06 If EP or EO Technical tells the EP or EO Examinations office or the EP or EO Deter
minations office or the Appeals Area Director that a copy of the TAM should not be given to 
the taxpayer and the taxpayer requests a copy, the EP or EO Examinations office or the EP or 
EO Determinations office or the Appeals Area Director will tell the taxpayer that no copy will 

be given. 

.01 A taxpayer may not rely on a TAM issued by the Service for another taxpayer. 

.02 Except when slated otherwise, a holding in a TAM is applied retroactively, unless the 
Commissioner, Tax Exempt and Government Entities Division exercises discretionary author
ity under § 7805(b) to limit the retroactive effect of the holding. Section 18.06 below lists 
the criteria necessary for granting § 7805(b) relief, and section 18 of this revenue procedure 
describes the effect of § 7805 (b) relief. 

.03 A holding that modifies or revokes a holding in a prior TAM is applied retroactively, 
with one exception. If the new holding is less favorable to the taxpayer than the earlier one, it 
generally is not applied to the period when the taxpayer relied on the prior holding in situations 
involving continuing transactions . 

. 04 If a TAM relates to a continuing action or a series of actions, ordinarily it is applied 
until specifically withdrawn or until the conclusion is modified or revoked by enactment of 
legislation, ratification of a tax treaty, a decision of the United States Supreme Court, or the 
issuance of regulations (temporary or final), a revenue ruling, or other statement published in 
the Internal Revenue Bulletin. Publication of a notice of proposed rulemaking does not affect 
the application of a TAM . 

. 05 A taxpayer is not protected against retroactive modification or revocation of a TAM 
involving a continuing action or a series of actions occurring after the material facts on which 
the TAM is based have changed. 

.06 Generally, a TAM that modifies or revokes a letter ruling or another TAM or a determi
nation letter is not applied retroactively either to the taxpayer to whom or for whom the letter 
ruling or TAM or determination letter was originally issued, or to a taxpayer whose tax liability 
was directly involved in such letter ruling or TAM or determination letter if-

(I) there has been no misstatement or omission of material facts; 

(2) the facts at the time of the transaction are not materially different from the facts on which 
the letter ruling or TAM or determination letter was based; 

(3) there has been no change in the applicable law; 

(4) in the case of a letter ruling, it was originally issued on a prospective or proposed trans
action; and 

(5) the taxpayer directly involved in the letter ruling or TAM or determination letter acted 
in good faith in relying on the letter ruling or TAM or determination letter, and the retroactive 
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modification or revocation would be to the taxpayer's detriment. For example, the tax liability 
of each employee covered by a letter ruling or TAM or determination letter relating to a pension 
plan of an employer is directly involved in the letter ruling or TAM or determination letter. 
However, the tax liability of members of an industry is not directly involved in a letter ruling 
or TAM or determination letter issued to one of the members, and the holding in a modification 
or revocation of a letter ruling or TAM or determination letter to one member of an industry 
may be retroactively applied to other members of the industry. By the same reasoning, a tax 
practitioner may not obtain the nonretroactive application to one client of a modification or 
revocation of a letter ruling or TAM or determination letter previously issued to another client. 

When a letter ruling or determination kiter 10 a taxpayer Or a TAM involving a taxpayer is 
modified or revoked with retroactive effect, the notice to the taxpayer, except in fraud cases, 
sets forth the grounds on which the modification or revocation is being made and the reason 
why the modification or revocation is being applied retroactively. 

In order for a TAM that modifies or revokes a letter ruling or another TAM or a determina
tion letter not to be applied retroactively either to the taxpayer to whom or for whom the Jetter 
ruling, TAM or determination letter was originally issued, or to a taxpayer whose tax liability 
was directly involved in such letter ruling, TAM or determination letter, such taxpayer gener
any must request relief under § 7805(b) in the manner described in section 19 below. 

.01 Under § 7805(b) the Commissioner or the Commissioner's delegate has the discretion 
to prescribe the extent, if any, to which a TAM will be applied without retroactive effect. 

.02 A taxpayer who has received a TAM or for whom a TAM request is pending may request 
that the Commissioner, Tax Exempt and Government Entities Division, the Commissioner of 
Intemal Revenue's delegate, exercise the discretionary authority under § 7805(b) to limit the 
retroactive effect of any holding stated in the TAM, which may stilI be pending, or which may 
have been issued, or to limit the retroactive effect of any subsequent modification or revocation 
ofa TAM. 

.03 When a TAM that concerns a continuing transaction is modified or revoked by, for ex
ample, a subsequent revenue ruling or final regulations, a request to limit the retroactive effect 
of the modification or revocation of the TAM must be made in the form of a request fOf a let
ter ruling if submitted before examination of the return that comains the transaction that is the 
subject of the request for the letter ruling. See, Rev. Proc. 2008-4. 

.04 When, during the course of an examination of a taxpayer's return by EP or EO Exam
inations or consideration by the Appeals Area Director, a taxpayer is informed that EP or EO 
Examinations or the Appeals Area Director recommends that a TAM be modified or revoked, 
a request to limit the retroactive application of the modification or revocation of the TAM must 
itself be made in the form of a request for a TAM. See, sections 7, 8 and 10 of this revenue 
procedure and sections 19.07 and J 9.08 below. 

The taxpayer must also submit a statement that the request is being made pursuant to 
§ 7805(b). This statement must indicate the relief requested and give the reasons and 
arguments in support of the relief requested. It must also be accompanied by any documents 
bearing on the request. The explanation should discuss the five items listed in section 18.06 
of this revenue procedure as they relate to the taxpayer's situation. 

The taxpayer's request, including the statement that the request is being made pursuant to 
§ 7805(b), must be forwarded by EP or EO Examinations or the Appe(jls Area Director to EP 
or EO Technical for consideration. 
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.05 A request to limit the retroactive effect of a holding in a TAM that does not modify or 
revoke a TAM may be made as part of that TAM request. either initially. or at any time before 
the TAM is issued by EP or EO Technical. In such a case. the taxpayer must also submit a 
statement in support of the application of § 7805(b). as described in section 19.04 above. 

.06 When a request for a TAM concerns only the application of ~ 7805(b), the taxpayer has 
the right to a conference in EP or EO Technical in accordance with the provisions of section 
14 of this revenue procedure. 

If the request for application of § 7805(b) is included in the request for a TAM on the sub
stantive issues or is made before the conference of right on the substantive issues, the § 7805(b) 
issues will be discussed at the taxpayer's one conference of right. 

If the request for the application of § 7805(b) is made as part of a pending TAM request 
after a conference has been held on the substantive issues, and the Service determines that 
there is justification for having delayed the request, then the taxpayer will have the right to 
one conference of right concerning the application of § 7805(b). with the conference limited 
to discussion of this issue . 

. 07 Where the applicant has requested EP Determinations to seek a TAM on the applica
bility of § 7805(b) relief to a qualification issue under § 40 I (a) pursuant to a determination 
letter request, the applicant's administrative remedies will not be considered exhausted until 
EP Technical has a reasonable time to act on the request for a TAM. (See, section 20 of Rev. 
Proc. 2008-6.) 

.08 Where a TAM has been requested pursuant to an exempt organization's request for 
§ 7805(b) relief from the retroactive application of an adverse determination within the mean
ing of § 7428(a)( I), the exempt organization's administrative remedies will not be considered 
exhausted, within the meaning of § 7428(b )(2), until EO Technical has a reasonable time to act 
on the request for a TAM. 

Rev. Proc. 2007-5 is superseded. 

This revenue procedure is effecti ve January 7, 2008. 

The collections of information contained in this revenue procedure have been reviewed and 
approved by the Office of Management and Budget in accordance with the Paperwork Reduc
tion Act (44 U.S.c. § 3507) under control number 1545-1520. 

An agency may not conduct or sponsor, and a person is not required to respond to, a collec
tion of information unless the collection of information displays a valid OMB control number. 

The collections of information in this revenue procedure are in sections 6.03,9, 10.01, 10.05, 
11.04,11.05,11.06,12.02,12.03,13.01,14.03,14.10, 16.10, 16.12, 17.05, 19.03, 19.04, and 
19.05. This information is required to evaluate and process the request for a TAM. In addition, 
this information will be used to help the Service delete certain information from the text of the 
TAM before it is made available for public inspection, as required by § 6110. The collections 
of information are required to obtain a TAM. The likely respondents are businesses or other 
for-profit institutions and not-far-profit institutions. 

The estimated total annual reporting and/or recordkeeping burden is 1,950 hours. 

The estimated annual burden per respondentirecordkeeper varies from 4 hours to 60 hours, 
depending on individual circumstances, with an estimated average of 19.5 hours. The esti
mated number of respondents and/or recordkeepers is 100. 

The estimated annual frequency of responses is one request per applicant. 



DRAFTING INFORMATION 

Books or records relating to a collection of information must be retained as long as their 
contents may become material in the administration of any internal revenue law. Generally, 
tax returns and tax return information are confidential, as required by § 6103. 

The principal author of this revenue procedure is Michael Rubin of the Employee Plans, Tax 
Exempt and Government Entities Division. For further information regarding how this revenue 
procedure applies to employee plans matters, please contact the Employee Plans Customer 
Assistance Service at 877-829-5500 (a toll-free number) between the hours of 8:30 am and 
4:30 pm Eastern time, Monday through Friday. In the alternative, please e-mail Mr. Rubin at 
RetirementPlanQuestions@irs.gov. For exempt organizations matters, please contact Mr. Ted 
Lieber at (202) 283-8999 (not a toll-free number). 
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SECTION 1. WHAT IS THE 
PURPOSE OF THIS REVENUE 
PROCEDURE? 

Purpose of revenue procedure 

Organization of revenue 
procedure 

SECTION 2. WHAT CHANGES 
HAVE BEEN MADE TO THIS 
PROCEDURE? 

In general 

Other changes 

.01 This revenue procedure sets forth the procedures of the various offices of the Internal 
Revenue Service for issuing determination letters on the qualified staWs of pension, profit
sharing. stock bonus, annuity, and employee stock ownership plans (ESOPs) under §§ 401, 
403(a), 409 and 4975(e)(7) of the Internal Revenue Code of 1986, and the status for exemption 
of any related trusts or custodial accounts under § 50 I (a). Also see Rev. Proc. 2007--44, 
2007-28 I.R.B. 54, which contains a description of the determination letter program, including 
when to submit a request for a determination letter within the 5-year and 6-year staggered 
remedial amendment cycles, that apply to individually designed and pre-approved plans. 

.02 Part I of this revenue procedure contains instructions for requesting determination letters 
for various types of plans and transactions. Part II contains procedures for providing notice to 
interested parties and for interested parties to comment on determination letter requests. Part 1II 
contains procedures concerning the processing of determination letter requests and describes 
the effect of a determination letter. 

.01 This revenue procedure is a general update of Rev. Proc. 2007-6,2007-1 I.R.B 189, 
which contains the Service's general procedures for employee plans determination letter re
quests . 

. 02 In addition to minor revisions, such as updating references, the following changes have 
been made: 

(1) Section 2.03 is revised to reference the 2007 Cumulative List, Notice 2007-94,2007-51 
I.R_B. 1179 and Announcement 2007-90, 2007-42 LR.B. 856. 

(2) Section 3_03 is revised to reference the first submission period for Cycle C individually 
designed plans and § 414(d) governmental plans (including governmental multi employer plans 
and governmental multiple employer plans). 

(3) Section 6.05 is revised to require that all changes made to the prior plan document be 
identified and that all interim amendments be submitted with a determination letter application. 

(4) Section 6.19 is clarified with respect to the submission of 30 or more on-cycle individ
ually designed plans at one time. 

(5) Section 7.01 is revised to reference section 14.02 of Rev. Proc. 2007-44, with respect 
to off-cycle submissions. 

(6) Section 7.02 is revised to reference the first submission period for Cycle C individually 
designed plans and § 414(d) governmental plans (including governmental multiemployer plans 
and governmental multiple employer plans). 
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Other guidance 

196 2008-1 C.B. 

(7) Section 7.03 is revised to clarify the scope of a determination letter with regard to plan 
amendments that are effective before the beginning of the plan's remedial amendment cycle. 

(8) Section 7.04 is revised to clarify that all determination letter submissions (other than 
submissions for terminating plans) must include a restated plan or a working copy of the plan 
in a restated format. 

(9) Section II is revised to indicate the Form 6406, Short Form Application for Determina
tion for Minor Amendment of Employee Benefit Plan, has been eliminated. All references to 
Form 6406 have been deleted throughout this revenue procedure. 

(10) Section 12.07 is revised to clarify that terminating plans, whether submitted during an 
on-cycle submission period or an off-cycle submission period, do not have to be restated. 

.03 Other guidance affecting this revenue procedure: 

Rev. Proc. 2005-16, 2005-1 C.B. 674, describes the procedures for the "pre-approval" 
of plans under the master and prototype (M&P) program and the volume submitter (VS) pro
gram. Rev. Proc. 2007-44 describes a new system ofremedial amendment cycles that applies 
to pre-approved plans and individually designed plans, and the deadlines to submit applica
tions for opinion, advisory and determination letters. The Service issues a Cumulative List 
every year identifying changes affecting plan qualification requirements to be used by plans 
whose remedial amendment cycle begins in the month of February following the publication of 
the Cumulative List. The 2004 Cumulative List is contained in Notice 2004-84, 2004-2 C.B. 
1030, the 2005 Cumulative List is contained in Notice 2005-\01, 2005-2 C.B. 1219, the 2006 
Cumulative List is contained in Notice 2007-3, 2007-2 I.R.B. 255, and the 2007 Cumulative 
List is contained in Notice 2007-94. Announcement 2007-90 temporarily closes the determi
nation letter program for pre-approved defined contribution plans. 



PART I. PROCEDURES FOR DETERMINATION LETTER REQUESTS 

SECTION 3. ON WHAT ISSUES 
MAY TAXPAYERS REQUEST 
WRITTEN GUIDANCE UNDER 
THIS PROCEDURE? 

Types of requests .01 Detemlination letters may be requested on completed and proposed transactions as set 
tanh in the table below: 

REV, PROC. 
TYPE OF REQUEST FORMS SECTION 

1. Initial Qualification, etc. 

a. Individually-Designed Plans 5300, 7 
(including collectively bargained plans) Schedule Q (optional) 

b. ESOPs 5300, 5309 7 
Schedule Q (optional) 

c. Adoptions of Master & Prototype Plans 5307, 9 
Schedule Q (optional) 

d. Adoptions otVolume Submitter Planss 5307, 9 
Schedule Q (optional) 

e. Multiple Employer Plans 5300, 10 
Schedule Q (optional) 

f. Group Trusts Cover letter 13 

2. Termination 

a. In general 5310, 6088 12 
Schedule Q (optional) 

b. Multiemployer plan covered by PBGC 5300, 6088, 12 
insurance Schedule Q (optional) 

Note: Fonn 531O-A, Notice of Plan Merger or Consolidation, Spinoff. or Transfer of Plan Assets or Liabilities; Notice of 
Qualified Separate Lines of Business, generally must be filed not less than 30 days before the merger, consolidation or transfer of 
assets and liabilities. The filing of Form 531 O-A will not result in the issuance of a detennination letter. 

3. Special Procedures 

a. Affiliated Service Group Status (§ 414(m)), 
Leased Employees (§ 414(n» 

b, 

c. 

d. 

e. 

Minimum Funding Waiver 

Section 401(h) Delennination Letters 

Section 420 Detennination Letters 
Including Other Matters Under § 401(a) 

Section 420 Detennination Letters 
Excluding Other Matters Under § 401(a) 

5300, 
Schedule Q (optional) 

5300, 
Schedule Q (optional) 

5300, 
Schedule Q (optional) 

5300, 
Schedule Q (optional), Cover letter, 

Checklist 

Cover letter, 
Checklist 

14 

15 

16 

16 

16 

Areas in which determination 
letters will not be issued 

.02 Determination letters issued in accordance with this revenue procedure do not include 
determinations on the following issues within the jurisdiction of the Commissioner, TE/GE: 
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(I) Issues involving ~~ 72. 79. 105. 125, 127, 129.402,403 (other than 403(a)), 404. 409(1), 

409(m), 412. ~57. 511 through 515, and 4975 (other than 4975(e )(7)), unless these determina

tion letters are authorized under section 7 of Rev. Proc. 2008-4, page 121, this Bulletin. 

(2) Plans or plan amendments for which automatic approval is granted pursuant to section 

19.01 of Rev. Proc. 2005-16. 

(3) Plan amendments described below (these amendments will, to the extent provided, be 

deemed not to alter the qualified status of a plan under § 401(a». 

(a) An amendment solely to permit a trust forming part of a plan to participate in a pooled 

fund arrangement descrihed in Rev. Rul. 81-100, 1981-1 C.B. 326, as clarified and modified 

by Rev. Rul. 2004-67, 2004-2 C.B. 28; 

(b) An amendment that merely adjusts the maximum limitations under § 415 to reflect 

annual cost-of-living increases under § 415(d), other than an amendment that adds an automatic 

cost-of-living adjustment provision to the plan; and 

(c) An amendment solely to include language pursuant to § 403(c)(2) of Title I of the Em

ployee Retirement Income Security Act of 1974 (ERISA) concerning the reversion of employer 

contributions made as a result of mistake of fact. 

(4) This section applies to determination letter requests with respect to plans that combine an 
ESOP (as defined in § 4975(e)(7) of the Code) with retiree medical benefit features described 

in § 401(h) (HSOPs). 

(a) In genera!, determination letters will not be issued with respect to plans that combine 

an ESOP with an HSOP with respect to: 

(i) whether the requirements of § 4975(e)(7) are satisfied; 

(ii) whether the requirements of § 401(h) are satisfied; or 

(iii) whether the combination of an ESOP with an HSOP in a plan adversely affects its 

qualification under § 401 (a). 

(b) A plan is considered to combine an ESOP with an HSOP if it contains ESOP provisions 

and § 401 (hl provisions. 

(c) However, an arrangement will not be considered covered by section 3.02(4) of this 
revenue procedure if. under the provisions of the plan, the following conditions are satisfied: 

(il No individual accounts are maintained in the § 401(h) account (except as required 
by § 401(h)(6»; 

(ii) No employer securities are held in the § 40 I (h) account; 

(iii) The § 401(h) account does not contain the proceeds (directly or otherwise) of an 
exempt loan as defined in § 54.4975-7(b)(1 )(iii) of the Pension Excise Tax Regulations; and 

(iv) The amount of actual contributions to provide § 401 (h) benefits (when added to 
actual contributions for life insurance protection under the plan) does not exceed 25 percent of 
the sum of: (I) the amount of cash contributions actually allocated to participants' accounts 
in the plan and (2) the amount of cash contributions used to repay principal with respect to 
the exempt loan, both determined on an aggregate basis since the inception of the § 401(h) 
arrangement. 

EGTRRA .03 On February 1,2008. the Service will begin to accept applications for determination \et-
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ters for some individually designed plans (depending on their cycle land § 414( d) governmental 
plans (including governmental multiemployer plans or governmental multiple employer plans) 
that take into account the qualification requirements of the Code as amended by EGTRRA, and 



SECTION 4. ON WHAT ISSUES 
MUST WRITTEN GUIDANCE 
BE REQUESTED UNDER 
DIFFERENT PROCEDURES? 

TE/GE 

Chief Counsel's revenue 
procedure 

SECTION 5. WHAT IS THE 
GENERAL SCOPE OF A 
DETERMINATION LETTER? 

Scope of this section 

Scope of determination letters 

Nondiscrimination in amount 
requirement 

other items identified on the 2007 Cumulative List in Notice 2007-94. This opening of the de
termination letter program for the initial remedial amendment cycle (i.e., EGTRRA remedial 
amendment period) is for individually designed plans and § 414(d) governmental plans (in
cluding governmental multiemployer plans and governmental multiple employer plans) that 
fall within Cycle C, and the submission period for Cycle C plans ends on January 31, 2009. 
The cycles commence in different years for different plans within a staggered five-year period, 
so not all individually designed plans will have the same cycle Of submission period. Further, 
the submission periods for pre-approved defined contribution and defined benefit plans are dif
ferent than those that apply to individually designed plans. See Rev. Proc. 2005-16 and Rev. 
Proc. 2007-44 for details. 

.01 Other procedures for obtaining rulings, determination letters. opinion letters, etc., on 
matters within the jurisdiction of the Commissioner, TE/GE are contained in the following 
revenue procedures: 

(1) Employee Plans Technical (EP Technical) letter rulings, information letters, etc.: See 
Rev. Proc. 2008-4, page 121, this Bulletin. 

(2) M&P and VS plans: See Notice 2001-42, 2001-2 C.B. 70, Notice 2001-57, 2001-2 
c.B. 279, Rev. Proc. 2001-55,2001-2 CB. 552, Rev. Proc. 2002-29, 2002-1 C.B. 1176 
(as modified by Rev. Proc. 2003-10,2003-1 CB. 259), Rev. Proc. 2002-73,2002-2 c.B. 
932, Rev. Proc. 2003-72,2003-2 C.B. 578, Rev. Proc. 2004-25,2004-1 CB. 791, Notice 
2004-84,2004-2 CB. 1030, Rev. Proc. 2005-16, and Rev. Proc. 2007-44. 

(3) Technical advice requests: See Rev. Proc. 2008-5, page 164, this Bulletin. 

.02 For the procedures for obtaining letter rulings, determination letters, etc., on matters 
within the junsdiction of the Division Counsell Associate Chief Counsel (Tax Exempt and Gov
ernment Entities), or within the jurisdiction of other offices of Chief Counsel, see Rev. Proc. 
2008-1, page 1, this Bulletin. 

.01 This section delineates, generally, the scope of an employee plan determination letter. It 
identifies certain qualification requirements, relating to nondiscrimination, that are considered 
by the Service in its review of a plan only at the election of the applicant. This section also 
identifies certain qualification requirements that are not considered by the Service in its review 
of a plan and with respect to which determination letters do not provide reliance. This section 
applies to all determination letters other than letters relating to the qualified status of group 
trusts; and certain letters relating solely to the requirements of § 420, regarding the transfer of 
assets in a defined benefit plan to a health benefit account described in § 401 (h). For additional 
information pertaining to the scope of reliance on a determination letter, see sections 8. 9 and 
21 of this revenue procedure, and section 19 of Rev. Proc. 2005-16. 

.02 In general, employee plans are reviewed by the Service for compliance with the form 
requirements (thaI is, those plan provisions that are required as a condition of qualification 
under § 401(a). In addition, as described below, certain nondiscrimination requirements are 
considered if the applicant specifically requests that they be considered. For terminating plans, 
the requirements are those that apply as of the date of termination. See Rev. Proc. 2007-44 
for further details on the scope of the Service's review of determination letter applications. 

.03 Unless the applicant elects otherwise, a plan wiIlnot be reviewed for, and a determina
tion letter may not be relied on with respect to, whether a plan satisfies one of the safe harbors 
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Minimum coverage and 
§ 401(a)(26) participation 
requirements 

Nondiscriminatory current 
availability requirement 

Other nondiscrimination 
requirements 

Reliance conditioned on retention 
of information 

Effective availability requirement 

Other limits on scope of 
determination letter 

Publication 794 
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or the general test for nondiscrimination in amount of contributions or benefits requirements 
under § 1.401(a)(4)-I(b)(2) of the Income Tax Regulations. 

.04 Unless the applicant elects otherwise, a plan will not be reviewed for, and a determina
tion letter may not be relied on with respect to, the minimum coverage requirements of § 410(b). 

If the applicant demonstrates that the plan satisfies the coverage requirements of § 41O(b), the 
determination letter may also be relied on with respect to the participation requirements of 

§ 401(a)(26) . 

. 05 If the applicant demonstrates that the plan satisfies the coverage requirements of 
§ 41 O(b), the determination letter may also be relied on as to whether the plan satisfies 
the nondiscriminatory current availability requirements of § 1.401(a)(4)-4(b) with respect 
to those benefits, rights, and features that are currently available (within the meaning of 
§ 1.401(a)(4)-4(b)(2» to all employees in the plan's coverage group. The plan's coverage 
group consists of those employees who are treated as currently benefiting under the plan 
(within the meaning of § 1.41O(b)-3(a» for purposes of demonstrating that the plan satisfies 
the minimum coverage requirements of § 41 O(b). Applications will not be reviewed as to, 
and determination letters may not be relied on with respect to, whether the plan satisfies the 
requirements of § 1.401(a)(4)-4(b) with respect to any benefit, right, or feature other than 
the ones described above, except those that are specified by the applicant and for which the 
applicant has provided information relevant to the determination . 

. 06 An applicant may also ask that the review of its plan consider certain other nondis
crimination requirements which are described in Schedule Q (Form 5300), such as whether a 
definition of compensation satisfies § 414(s). 

.07 A favorable determination letter may be relied on with respect to whether a plan satisfies 
a coverage or nondiscrimination requirement only if the application, demonstrations and other 
information submitted to the Service in support of a favorable determination is retained by the 
applicant. 

.08 In no event will any plan be reviewed to determine, and a determination letter may not 
be relied on with respect to, whether any benefit, right, or feature under the plan satisfies the 
effective availability requirement of § 1.401(a)(4)-4(c). 

.09 Determination letters may generally be relied on with respect to whether the timing of 
a plan amendment (or series of amendments) satisfies the nondiscrimination requirements of 
§ 1.40 I (a)( 4 )-5(a) of the regulations, unless the plan amendment is part of a pattern of amend
ments that significantly discriminates in favor of highly compensated employees. A favorable 
determination letter does not provide reliance for purposes of § 404 and § 412 with respect 
to whether an interest rate (or any other actuarial assumption) is reasonable. Furthermore, a 
favorable determination letter will not constitute a determination with respect to the use of 
the substantiation guidelines contained in Rev. Proc. 93-42, 1993-2 C.B. 540, e.g., a deter
mination letter will not consider whether data submitted with an application is substantiation 
quality. Lastly, a favorable determination letter will not constitute a determination with respect 
to whether any requirements of § 414(r), relating to whether an employer is operating quali
fied separate lines of business, are satisfied. However, if an employer is relying on § 414(r) 
to satisfy the minimum coverage or § 401(a)(26) participation requirements, and the applicant 
so requests, a determination letter will take into account whether the plan satisfies the nondis
criminatory classification test of § 41O(b)(5)(B). In this case, if the requirements of § 41O(b) 
or § 401(a)(26) are to be applied on an employer-wide basis under the special rules for em
ployer-wide plans, a determination letter will take into account whether the requirements of 
the applicable special rule set forth in § 1.414(r)-1(c)(2)(ii) or § 1.414(r)-1(c)(3)(ii) are met. 

.10 Publication 794, Favorable Determination Letter, contains other information regarding 
the scope of a determination letter, including the requirement that all information submitted 
with the application be retained as a condition of reliance. In addition, the specific terms of 
each letter may further define its scope and the extent to which it may be relied upon. 



SECTION 6. WHAT IS THE 
GENERAL PROCEDURE 
FOR REQUESTING 
DETERMINATION LETTERS? 

Scope 

Qualified trusteed plans 

Qualified nontrusteed annuity 
plans 

Complete information required 

Complete copy of plan and trust 
instrument required 

Section 9 of Rev. Proc. 2008-4 
applies 

Separate application for each 
single § 414(1) plan 

Coverage and nondiscrimination 
requirements 

.01 This section contains procedures that are generally applicable to all determination letter 
requests. Additional procedures for specific requests are contained in sections 7 through 16 . 

. 02 A trust created or organized in the United States and forming part of a pension, profit
sharing, stock bonus or annuity plan of an employer for the exclusive benefit of its employees 
or their beneficiaries that meets the requirements of § 401 is a qualified trust and is exempt 
from federal income tax under § 501 (a) unless the exemption is denied under § 502, relating 
to feeder organizations, or § 503, relating to prohibited transactions, if, in the latter case, the 
plan is one described in § 503(a)(1)(B). 

.03 A nontrusteed annuity plan that meets the applicable requirements of § 401 and other 
additional requirements as provided under § 403(a) and § 404(a)(2), (relating to deductions of 
employer contributions for the purchase of retirement annuities), qualifies for the special tax. 
treatment under § 404(a)(2), and the other sections of the Code, if the additional provisions of 
such other sections are also met. 

.04 An applicant requesting a determination letter must file the material required by this 
revenue procedure with the Employee Plans Determinations manager (EP Detenninations) at 
the address in section 6.17. The filing of the application, when accompanied by all information 
and documents required by this revenue procedure, wiIl generally serve to provide the Service 
with the information required to make the requested determination. However, in making the 
determination, the Service may require the submission of additional information. Information 
submitted to the Service in connection with an application for determination may be subject 
to public inspection to the extent provided by § 6104. The applicant should include Employee 
Plans Compliance Resolution System documentation, if any, (e.g., closing agreement or com
pliance statement) with the detennination letter application . 

. 05 Except in the case of applications involving master and prototype plans filed on Form 
5307 or determination letters for volume submitter plans under section 9.02(2)(d), a complete 
copy of the plan and trust instrument is required to be included with the determination letter 
application. AIl changes made to the most recently approved version of the plan must be red
lined or highlighted. An application will be returned as incomplete if it fails to include a copy 
of the plan that redlines or highlights the changes to the most recently approved version of the 
plan. The determination letter application must also include a copy of the signed and dated 
timely good faith EGTRRA amendments, required interim and other plan amendments (even 
if these amendments are dated earlier than a previous determination letter issued with respect 
to the plan) to show that the conditions for eligibility for the EGTRRA remedial amendment 
period as set forth in Notice 2001-42 are satisfied. Also see sections 7.03 and 7.04 for what 
must be included with applications involving plan amendments . 

. 06 Section 9 of Rev. Proc. 2008-4 is generally applicable to requests for determination 
letters under this revenue procedure. 

.07 A separate application is required for each single plan within the mt:aning of § 414(1). 
This requirement does not pertain to applications regarding the qualified status of group trusts . 

. 08 An applicant may request that the plan be reviewed to determine that the ratio per
centage test of § 4l O(b)(I) is satisfied or that the plan satisfies one of the design-based safe 
harbors under § 401 (a)(4) by completing the appropriate elective lines on Form 5300 or Form 
5307. Schedule Q (Fonn 5300) may be filed with the application to request consideration of 
the general test under § 401(a)(4), the average benefit test of § 41O(b)(2), or any of the other 
requirements described on Schedule Q. The applicant must include with the application form 
the material and demonstrations called for in the instructions to Form 5300 or Form 5307, and, 
if applicable, Schedule Q. 
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.09 If the plan has received a favorable determination letter in the past. the application must 
include a copy of the latest determination letter. if available. If the letter is not available. an 
explanation must be included with the application. and the employer must include a copy of 
the prior plan or adoption agreement. including the opinion or advisory letter. if applicable . 

. 10 The appropriate user fee, if applicable, must be paid according to the procedures of Rev. 
Proc. 2008-8, page 233, this Bulletin. Form 8717. User Feefor Employee Plan Determination, 

Opinion, and Advisor\' Letter Request, must accompany each determination letter request. If 
the criteria for the user fee exemption are met in accordance with Notice 2003--49, 2003-2 c.B. 
294, the certification on Form 8717 must be signed. Stamped signatures are not acceptable . 

. 11 Before filing an application. the applicant requesting a determination letter must satisfy 
the requirements of section 3001(a) of ERISA, and § 7476(b)(2) of the Code and the regulations 
thereunder, which provide that an applicant requesting a determination letter on the qualified 
status of certain retirement plans must notify interested parties of such application. The general 
rules of the Service with respect to notifying interested parties of requests for determination 
letters relating to the qualification of plans involving §§ 40 I and 403(a) are set out below in 
sections 17 and 18 of this revenue procedure . 

. 12 If the application for determination involves an issue where contrary authorities exist. 
failure to disclose or distinguish such significant contrary authorities may result in requests for 
additional information, which will delay action on the application. 

.13 The Service ordinarily does not make determinations regarding the existence of an em
ployer-employee relationship as part of its determination on the qualification of a plan, but 
relies on the applicant's representations or assumptions, stated or implicit, regarding the exis
tence of such a relationship. The Service wil1, however, make a determination regarding the 
existence of an employer-employee relationship when so requested by the applicant. In such 
cases, the application with respect to the qualification of the plan should be filed in accordance 
with the provisions of this revenue procedure, contain the information and documents in the 
instructions to the application. and be accompanied by a completed Form SS-8, Determination 
of Worker Status for Purposes of Federal Employment Taxes and Income Tax Withholding, and 
any information and copies of documents the organization deems appropriate to establish its 
status. The Service may. in addition. require further information that it considers necessary to 
determine the employment status of the individuals involved or the qualification of the plan. 
After the employer-employee relationships have been determined, EP Determinations may is
sue a determination letter as to the qualification of the plan. 

.14 If an applicant requesting a determination letter does not comply with all the required 
provisions of this revenue procedure, EP Determinations. in its discretion, may return the ap
plication and point out to the applicant those provisions which have not been met. The failure 
to provide information required by an application, including any supplemental information re
quired by the instructions for the application, may result in the application being returned to 
the applicant as incomplete. The request may also be returned pursuant to Rev. Proc. 2008-8 
if the correct user fee is not attached. If such a request is returned to the applicant, the 270-day 
period described in § 7476(b)(3) will not begin to run until such time as the provisions of this 
section have been satisfied. 

.15 The Service may determine, based on the application form, the extent of review of the 
plan document. A failure to disclose a material fact or misrepresentation of a material fact 
on the application may adversely affect the reliance that would otherwise be obtained through 
issuance by the Service of a favorable determination letter. Similarly, failure to accurately 
provide any of the information called for on any form required by this revenue procedure may 
result in no reliance. 

.16 The applicant is responsible for the accuracy of any factual representations and conclu
sions contained in the application. In some circumstances, applicants may not be able to use 
precise data in preparing demonstrations or schedules that may be required to be submitted 



Where to file requests 

Submission of reJated pJans 

Submission of 30 or more on-cycJe 
applications by authorized 
representative 

Withdrawal of requests 

with the application. Therefore, the use of estimated data in these demonstrations and sched
ules is not prohibited. In addition, the data used may be for a prior plan year, provided the 
following conditions are satisfied: (I) the data is the most recent data available, (2) there is no 
misstatement or omission of material fact with respect to such prior year's data, (3) there has 
been no material change in the facts (including a change in the benefits provided under the plan 
and employee demographics) since such prior plan year, (4) the same data is used throughout 
the application, (5) the data is relevant to the operational effect of the plan provisions that are 
under review, and (6) the applicant clearly discloses that prior year's data is being submitted 
with the application. The use of estimated or prior year's data is not a misrepresentation of 
material fact. A determination letter that is based on estimated or prior year's data, however, 
may not be relied upon to the extent that such data does not satisfy the substantiation guide
lines in Rev. Proc. 93-42. Regardless of whether the data is actual or estimated, or whether 
it is for the current or a prior year, data that is presented in a detennination letter application 
must reflect any changes in the law that are considered by the Service in its detennination of 
the plan's qualified status . 

. 17 Requests for detennination letters are to be addressed to EP Determinations at the fol
lowing address: 

Internal Revenue Service 
P.O. Box 192 
Covington, KY 41012--0192 

Requests shipped by Express Mail or a delivery service should be sent to: 

Internal Revenue Service 
201 West Rivercenter Blvd. 
Attn: Extracting Stop 312 
Covington, KY 41011 

Determination letter applications will not be accepted via fax. 

.18 If applications for two or more plans of the same employer are submitted together, each 
application should include a cover letter that identifies the name of the employer and the plan 
numbers and employer identification numbers of all the related plans submitted together. 

.19 An authorized representative who will be submitting detennination letter applications 
for 30 or more on-cycle individually designed plans at one time should pre-notify the Service of 
the submissions so that the Service can endeavor to ensure that the applications will be reviewed 
in one area. The pre-notification should be e-mailed to David.J.Neison@irs.govand should in
clude the following information: the fiml name, the names of the authorized representative(s) 
submitting the plans, the name and phone number of the contact person, the approximate num
ber of submissions, and the expected date(s) of the submissions. Upon receipt of the e-mail, 
the representative will be contacted and assigned a number that must be entered in green ink at 
the upper left hand comer of the applications. For further discussion, see the Spring/Summer 
2002 edition of the Employee Plans Newsletter available at www.irs.govlretirement. 

.20 The applicant's request for a determination letter may be withdrawn by a written re
quest at any time prior to the issuance of a final adverse determination letter. If an appeal to 
a proposed adverse determination letter is filed, a request for a determination letter may be 
withdrawn at any time prior to the forwarding of the proposed adverse action to the Chief, 
Appeals Office. In the case of a withdrawal, the Service will not issue a detennination of any 
type. A failure to issue a determination letter as a result of a withdrawal will not be consid
ered a failure of the Secretary or his delegate to make a determination within the meaning of 
§ 7476. However, the Service may consider the infonnation submitted in connection with the 
withdrawn request in a subsequent examination. Generally, the user fee will not be refunded 
if the application is withdrawn. 
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Right to status conference .21 An applicant for a determination letter has the right to a have a conference with the EP 
Determinations Manager concerning the status of the application if the application has been 
pending at least 270 days. The status conference may be by phone or in person. as mutually 
agreed upon. During the conference, any issues relevant to the processing of the application 
may be addressed. but the conference will not involve substantive discussion of technical is
sues. No tape, stenographic, or other verbatim recording of a status conference may be made 
by any party. Subsequent status conferences may also be requested if at least 90 days have 
passed since the last preceding status conference. 

How to request status conference .22 A request for a status conference with the EP Determinations Manager is to be made in 

SECTION 7. INITIAL 
QUALIFICATION, ETC. 

Scope 

Forms 

204 2008-1 C.B. 

writing and is to be sent to the specialist assigned to review the application or. if the applicant 
does not know who is reviewing the application, to the EP Determinations Manager at the 
address in section 6.17. If, pursuant to section 15, the application for a determination letter 
has been submitted to Employee Plans Technical (EP Technical) together with a request for a 
waiver of minimum funding. the request for a status conference should be sent to the address 
in section 15.03. In this case, the right to a status conference will be with the EP Technical 
Manager or designee. 

.01 This section 7 contains the procedures for requesting determination letters for individ
ually-designed defined contribution and defined benefit plans including employee stock own
ership plans in the following circumstances: 

(1) Initial qualification. 

(2) Amendment. 

(3) Restatement of plan. 

(4) Qualification of a plan in the event of a partial termination. 

(5) Change in scope of determination letter. This means that the applicant has previously 
received a favorable determination letter for the plan and now wishes to modify the scope of the 
letter, for example, by requesting the Service to review the plan for certain nondiscrimination 
requirements that were not within the scope of the earlier letter. 

(6) Other circumstances (excluding plan termination) such as a change in the demographics 
of the employer or a change in the method of testing the plan that was used in a demonstration 
submitted in support of an earlier application . 

. 02 A determination letter request for the items listed in section 7.0 1 is made by filing the 
appropriate form according to the instructions to the form and any prevailing revenue pro
cedures, notices, and announcements. In addition, all determination letter submissions must 
be submitted timely under the procedures set forth in Rev. Proc. 2007-44. The timing of 
the submission period for any particular individually designed plan within staggered remedial 
amendment cycles will depend on the plan's particular cycle. The first submission period for 
Cycle C individually designed plans and § 414(d) governmental plans (including governmental 
multiemployer plans and governmental multiple employer plans) will begin February 1,2008 
and will end on January 31,2009. See, Rev. Proc. 2007-44 for details. Generally, an off-cycle 
application will not be reviewed until all on-cycle plans have been reviewed and processed. 
See, Rev. Proc. 2007-44, section 14.02. Section 14.02, (I )-(3) of Rev. Proc. 2007-44 lists the 
types of applications that may be submitted off-cycle and given the same priority as on cycle 
applications. 

(1) Form 5300, Application for Determination for Employee Benefit Plan, must be filed to 

request a determination letter for individually designed plans, including collectively bargained 
plans. 



AppJication must include copy of 
plan and amendments 

Restatements required 

Controlled groups, etc. 

(2) Form 5309, Application for Determination of Employee Stock Ownership Plan, must be 
filed as an attachment with a Form 5300, in order to request a detennination whether the plan 
is an ESOP under § 409 or § 4975(e)(7). 

(3) Schedule Q, (Form 5300), Elective Determination Requests, may be filed as an attach
ment with Form 5300 . 

. 03 Because a plan amendment may affect other portions of a plan so as to cause plan dis
qualification, a determination letter issued on such an amendment to a plan will express an 
opinion on the entire plan, as amended. Therefore, the determination letter application must 
include a copy of the plan and trust instrument plus all plan amendments made to the date of the 
application. The application must also include a statement explaining how any amendments 
made since the last determination letter affect the plan or any other plan maintained by the 
employer. In addition, the applicant must send the Service any amendments that are adopted 
andlor proposed after the date of the determination letter application and before the Service is
sues the determination letter. The applicant must submit a cover letter that references the date 
that the pending application was submitted, the identity of the employer and the plan, and any 
other helpful identifying information. The amendments must be attached to the letter. Send the 
cover letter and the attachments to; Internal Revenue Service, TE/GE Correspondence Unit, 
P.O. Box 2508, Room 4024, Cincinnati, Ohio 45201. Although all ~uch amendments must be 
provided to the Service, it is possible that the determination letter may not provide reliance for 
all of these amendments. See, Rev. Proc. 2007-44 for the scope of the Service's review with 
respect to a particular determination letter application. 

In general, a determination letter may not be relied upon for any period preceding the begin
ning of the remedial amendment cycle for which the letter is issued. Thus, for example, if an 
application for a determination letter includes a plan amendment that was effective before the 
beginning of the plan's current remedial amendment cycle, the determination letter may not be 
relied upon with respect to the effect of the amendment for the period preceding the beginning 
of the cycle . 

. 04 Individually designed plans must be restated when they are submitted for determination 
letter applications. For this purpose, submission of a working copy of the plan in a restated 
format wi11 suffice. Where a working copy is submitted with executed amendments integrated 
into the working copy, all such amendments must also be separately submitted. The Service 
considers a working copy as a document that incorporates all previously executed amendments 
into one restated document. The intended purpose of a working copy in a restated format is 
only for ease of review and plan administration. The Service reserves the right to make a 
detennination as to whether the working copy is in a restated format that will facilitate the 
review of the plan. 

.05 For a controlled group of corporations as defined in § 414(b), trades or businesses un
der common comrol as defined in § 414(c), an affiliated service group within the meaning 
of § 414(m), and entities utilizing the services of leased employees within the meaning of 
§ 414(n), the coverage items on the application forms referred to in this revenue procedure 
must be completed as though the controlled group, commonly controlled trades or businesses, 
affiliated service group, etc., constitutes a single entity. Leased employees within the mean
ing of § 414(n) must be included as employees of the recipient entity (except in the case of a 
safe-harbor plan described in § 414(n)(5). See sections 9 through 11 of Rev. Proc. 2007-44 
for a discussion of the five-year remedial amendment cycle that applies in certain special cir
cumstances, including the cycle that applies to plans maintained by multiple members of a 
controlled group and to plans maintained by employers that are members of an affiliated ser
vice group under § 414(m). 
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SECTION 8. EMPLOYER 
RELIANCE ON M&P AND 
VOLUME SUBMITTER PLANS 

Scope 

Reliance equivalent to 
determination letter 

SECTION 9. DETERMINATION 
LETTER FILING 
PROCEDURES FOR M&P 
AND VOLUME SUBMITTER 
PLANS 

.01 The conditions under which, and the extent to which, adopting employers of M&P and 
volume submitter plans may rely on favorable opinion or advisory letters without having to 
request individual determination letters are set forth in section 19 of Rev. Proc. 2005-16. Rev. 
Proc. 2005-16 describes the requirements that apply to M&P and volume submitter plans 
and the procedures for requesting opinion letters and advisory letters on M&P and volume 
submitter plans. Section 9 of this revenue procedure describes the procedures for requesting 
determination letters on M&P and volume submitter plans for adopting employers who need 
to obtain a determination letter in order to have reliance or who otherwise wish to obtain a 

determination letter, for example to expand the scope of reliance . 

. 02 If an employer can rely on a favorable opinion or advisory letter pursuant to section 19 
of Rev. Proc. 2005-16, the opinion or advisory letter shall be equivalent to a favorable de
termination letter. For example, the favorable opinion or advisory letter shall be treated as a 
favorable determination letter for purposes of section 21 of this revenue procedure, regarding 
the effect of a determination letter, and section 5.01(4) of Rev. Proc. 2006-27,2006-1 CB. 
945. regarding the definition of "favorable letter" for purposes of the Employee Plans Compli
ance Resolution System. 

Scope .01 This section contains procedures for requesting determination letters for adopting em-
ployers of volume submitter plans and M&P plans. 

Determination letter for adoption .02 With respect to determination letters for adopting employers of volume submitter plans: 
of volume submitter plan 
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(I) A request for a determination letter for an employer's adoption of an approved volume 
submitter plan must be sent to the address provided in section 6.17. 

(2) The request for a determination letter must include the following: 

(a) Form 5307, Applicationfor Determination for Adopters of Master or Prototype or Vol
ume Submitter Plans (Schedule Q is optional); 

(b) Form 2848, Power of Attorney and Declaration of Representative, or other written au
thorization allowing the volume submitter practitioner to act as a representative of the employer 
with respect to the request for a determination letter; 

(c) A copy of the advisory letter for the practitioner's volume submitter specimen plan; 

(d) A copy of the plan and trust instrument or, if the employer has made no changes to the 
specimen plan and trust other than completing options permitted under the adoption agreement, 
a copy of the completed adoption agreement; 

(e) A written representation made by the volume submitter practitioner which: 

(i) states whether the plan and trust instrument are word-for-word identical to the ap
proved specimen plan; 

(ii) if the plan and trust are not word-far-word identical to the approved specimen plan, 
explains how the plan and trust instrument differ from the approved specimen plan, describing 
the location, nature and effect of each deviation from the language of the approved specimen 
plan; and 



Determination letter for adoption 
ofM&P plan 

Required information 

Amended plan is treated as an 
individually-designed plan 

Reqllests made prior to tlte 
issuance of opinion letter 

EGTRRA 

(iii) if the latest advisory letter for the approved specimen plan does not consider all the 
changes made by GUST, states that the plan satisfies all requirements of GUST, including those 
first effective in plan years beginning after December 31, 1998, and identifies those deviations 
from the language of the approved specimen plan that are intended to satisfy specific GUST 
requirements; 

(f) A copy of the plan's latest favorable determination letter. if applicable; and 

(g) Any other infonnation or material that may be required by the Service. 

(3) Deviations from the language of the approved specimen plan will be eval uated based on 
the extent and complexities of the changes. If the changes are determined nol to be compatible 
with the volume submitter program, the Service may require the applicant to file Form 5300 
and pay the higher user fee. See also. Rev. Proc. 2007-44, section 19. 

(4) An employer will not be treated as having adopted a volume submitter plan if the em
ployer has signed or otherwise adopted the plan prlor to the date on the volume submitter 
specimen plan's advisory letter. In this case, the determination letter application for the em
ployer's plan may not be filed on Form 5307 and will not be eligible for a reduced user fee. 
A determination letter application for a volume submitter plan must be based on the approved 
volume submitter specimen plan with any applicable modificarions. 

(5) In addition, the practitioner will be able to file determination letter requests on behalf of 
employers adopting substantially similar plans who need a determination letter to have reliance 
or who otherwise desire a determination letter . 

. 03 Form 5307 must be filed to request a determination letter for the adoption of an M&P 
plan by an adopting employer. Schedule Q may be filed as an attachment to Form 5307 . 

. 04 The detennination letter request must include the following: 

(1) An adoption agreement showing which elections the employer is making with respect 
to the elective provisions contained in the plan; 

(2) A copy of the plan's most recent opinion letter; and 

(3) In the case of a determinarion letter request for an M&P plan that uses a separate trust 
or custodial account, a copy of the employer's trust or custodial account document . 

. 05 Except to the extent provided in section 5.02 and 19.03 of Rev. Prnc. 2005-16, an 
employer that amends any provision of an M&P plan or its adoption agreement (other than 
to choose among the options offered by the sponsor if the plan permits or contemplates such 
options), or an employer that chooses to discontinue participation in such a plan as amended 
by its sponsor and does not substitute another approved plan referred to in this section is con
sidered to have adopted an individually-designed plan. The requirements stated in this revenue 
procedure relating to the issuance of determination letters for individually-designed plans will 
then apply to such plan. Also see section 19.01 of Rev. Proc. 2007-44 . 

. 06 An applicmion submitted by an employer with respect to an M&P plan will be treated as 
an applic'ation for an individually-designed plan if it is executed prior to the time the M&P plan 
is approved. Also see sections 5.11 and 19.03 of Rev. Proc. 2005-16 regarding the requirement 
that adopting employers sign new adoption agreements when M&P plans are restated . 

. 07 In accordance with Part [V of Rev. Proc. 2007-44. adopting employers of M&P plans 
and volume submitter plans have a six-year remedial amendment cycle. The Service's an
nounced deadline for an adopting employer to adopt the approved M&P or volume submitter 
plan will be the end of the plan's remedial amendment cycle with respect to all disqualifying 
proVisions for which the remedial amendment period would otherwise end during the cycle. 
An adopting employer of a M&P plan or a volume ~ubmjtter plan who must obtain a deterrni
nation letter for reliance under EGTRRA or who desires a determination letter for additional 
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reliance under EGTRRA must not submit such determination letter application until the Ser
vice's announced deadline for employers to adopt a pre-approved plan and, if necessary, file a 
determination letter application, as described in Part IV of Rev. Proc. 2007-44. See section 
17 of Rev. Proc. 2007-44 for the eligibility requirements that must be satisfied in order to be 
considered an adopting employer of a M&P plan or a volume submitter plan and thus eligible 
for the six-year remedial amendment cycle. 

.0 I This section contains procedures for applications filed with respect to plans described 
in § 413(c). A plan is not described in § 413(c) if all the employers maintaining the plan are 
members of the same controlled group or affiliated service group under § 414(b), (c) or (m) . 

. 02 A determination letter applicant for a multiple employer plan can request either (I) a 
letter for the plan in the name of the controlling member or (2) a letter for the plan and a letter 
for each employer maintaining the plan with respect to whom a separate Form 5300 is filed. 

(1) An applicant requesting a letter for the plan submits one Form 5300 application for the 
plan in the name of the controlling member, omitting the optional minimum coverage questions 
and Schedule Q and either including or omitting the design-based safe harbor questions. The 
user fee for a single employer plan will apply. An employer maintaining a multiple employer 
plan can rely on a favorable determination letter issued for the plan without having to request its 
own determination letter except with respect to the requirements of §§ 401(a)(4), 401 (a)(26), 
401(1), 41O(b) and 414(s), and, if the employer maintains or has ever maintained another plan, 
§§ 415 and 416. 

(2) An applicant requesting a letter for the plan and an employer must submit the filing 
required in (1) above as well as a separate Form 5300 application, completed through line 8, 
and, if applicable, a completed adoption agreement, for each employer requesting a separate 
letter. Each employer may elect to respond to the Form 5300 questions regarding minimum 
coverage and design-based safe harbors and to file Schedule Q to request a determination on the 
average benefit test, the general test or any other nondiscrimination requirement addressed by 
the Schedule Q. The user fee for the application will be determined under the user fee schedules 
for multiple employer plans in section 6.07 of Rev. Proc. 2008-8, treating the entire application 
as a general test or average benefit test application if any employer requests a determination 
on either of these tests. 

(3) Rules similar to the rules in section 19 of Rev. Proc. 2005-16 also apply in the case of 
an employer maintaining a multiple employer plan. See also Rev. Proc. 2007-44, including 
section 10 . 

. 03 The complete application, including all Forms 5300 (and, if applicable, adoption agree
ments) for employers maintaining the plan who request separate letters must be filed as one 
package submission with EP Determinations. The application is to be sent to the address in 
section 6.17 . 

. 04 The Service will mail a determination letter to each employer maintaining the plan for 
whom a separate Form 5300 has been filed . 

. 05 An employer may continue to rely on a favorable determination letter after another em
ployer commences participation in the plan, regardless of whether the first employer's reliance 
is based on its own letter or the letter issued for the plan and regardless of whether an applica
tion for a determination letter for the new employer is filed. An application for a determination 
letter that takes into account the addition of such other employer should include a completed 
Form 5300 for the plan in the name of the controlling member on the Form 5300 filed pur
suant to section 10.02 above, and a supplemental Form 5300 and optional Schedule Q (and, if 
applicable, adoption agreement) for each new employer who desires a separate determination 
letter. The Service will send the determination letter only to the applicant and the new employ
ers. However, a new employer that joins a multiple employer plan after the existing multiple 



SECTION 11. Form 6406 has 
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SECTION 12. TERMINATION 
OR DISCONTINUANCE 
OF CONTRIBUTIONS; 
NOTICE OF MERGERS, 
CONSOLIDATIONS, ETC. 

Scope 

Forms 

Supplemental information 

Required demonstration of 
nondiscrimination requirements 

employer plan was timely submitted in Cycle B (the applicable cycle as described in section 
10 of Rev. Proc. 2007-44), will be subject to the rules under Rev. Proc. 2007-44, including 
the off-cycle filing rules under section 14 of that revenue procedure. 

Effective July 9, 2007, Form 6406, Short Form Application for Determination for Minor 
Amendment of Employee Benefit Plan, may not be used to apply for a determination letter. An 
application submitted with this form will no longer be accepted by the Service. See. Rev. Proc. 
2007-44, section 12.04. 

.01 This section contains procedures for requesting determination letters involving plan ter

mination or discontinuance of contributions. This section also contains procedures regarding 
required notice of merger, consolidation, or transfer of assets or liabilities . 

. 02 Required Forms 

(l) Form 5310, Application for Determination for Terminating Plan, is filed by plans other 
than multiemployer plans covered by the insurance program of the Pension Benefit Guaranty 
Corporation (PBGC). 

(2) Form 5300, Applicationfor Determination of Employee Benefit Plan, is filed in the case 
of a multiemployer plan covered by PBGC insurance. 

(3) Schedule Q, Elective Determination Requests, may be filed as an attachment to Form 
5310 or Form 5300. 

(4) Form 6088, Distributable Benefits From Employee Pension Benefit Plans, is also re

quired of a sponsor or plan administrator of a defined benefit plan or an underfunded defined 
contribution plan who files only an application for a determination letter regarding plan termi
nation. For collectively bargained plans, a Form 6088 is required only if the plan benefits em
ployees who are not collectively bargained employees within the meaning of § 1.41 O(b )-6( d). 
A separate Form 6088 is required for each employer employing such employees. 

(5) Form 5310-A Notice of Plan Merger or Consolidation, Spinoff. or Transfer of Plan 
Assets or Liabilities; Notice of Qualified Separate Lines of Business, if required, generally must 

be filed not later than 30 days before merger, consolidation or transfer of assets and liabilities. 
The filing of Form 531 O-A will not result in the issuance of a determination letter. 

(6) Form 8905, Certification of Intent to AdoPl a Pre-approved Plan, filed before the end 
of the employer's 5-year remedial cycle as determined under Part III of Rev. Proc. 2007-44 . 

. 03 The application for a detennination leIter involving plan termination must also include 
any supplemental information or schedules required by the forms or form instructions. For ex
ample, the application must include copies of all records of actions taken to terminate the plan 
(such as a resolution of the board of directors) and a schedule providing certain information 
regarding employees who separated from vesting service with less than 100% vesting . 

. 04 An applicant requesting a determination letter upon termination may not decline to elect 
that the plan be reviewed for the minimum coverage requirements or the nondiscrimination in 

amount requirement, as otherwise permitted. unless the following conditions are satisfied: 

(1) With respect to the coverage requirements, in the year of termination the plan must use 
the average benefit test and the plan must have received a prior favorable determination letter 
that considered whether the plan satisfied the requirements of the test; 
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(2) With respect to the nondiscrimination in amount requirement. in the year of termination 
the plan must use either a nondesign-based safe harbor or the general test for nondiscrimination 
in amount and the plan must have received a prior favorable determination letter that consid
ered whether the plan satisfied the requirements of either a nondesign-based safe harbor or the 
general test; 

(3) The favorable determination letter was issued during the immediately preceding three 
plan years; and 

(4) There has been no material change in the facts (including benefits provided under the 
plan and employee demographics) or law upon which the determination was based. 

If these conditions are satisfied, but the prior determination letter does not state that the av
erage benefit test, general test or nondesign-based safe harbor (as applicable) was considered, 
the applicant must include a copy of the prior submission in order to decline to have the test or 
safe harbor considered in the review of the application for determination on plan termination . 

. 05 In the case of plans subject to Title IV of ERISA, a favorable determination letter issued 
in connection with a plan's termination is conditioned on approval that the termination is a valid 
termination under Title IV of ERISA. Notification by PBGC that a plan may not be terminated 
will be treated as a material change of fact. 

.06 A plan that terminates after the effective date of a change in law, but prior to the date 
that amendments are otherwise required, must be amended to comply with the applicable pro
visions of law from the date on which such provisions become effective with respect to the 
plan. Because such a terminated plan would no longer be in existence by the required amend
ment date and therefore could not be amended on that date, such plan must be amended in 
connection with the plan termination to comply with those provisions of law that become ef
fective with respect to the plan on or before the date of plan termination. (Such amendments 
include any amendments made after the date of plan termination that were required in order to 
obtain a favorable determination letter.) In addition, annuity contracts distributed from such 
terminated plans also must meet all the applicable provisions of any change in law. See also 
section 8 of Rev. Proc. 2007-44. 

.07 A terminating plan does not have to be restated. However, see .06 above. 

.01 This section provides special procedures for requesting a determination letter on the 
qualified status of a group trust under Rev. Rul. 81-100, as clarified and modified by Rev. Rul 
2004-67. 

.02 A request for a determination letter on the status of a group trust as described in Rev. Rul. 
81-100 is made by submitting a written request demonstrating how the group trust satisfies 
the five criteria listed in Rev. Rul. 81-100. together with the trust instrument and related 
documents. Rev. Rul. 2004-67 extends the ability to participate in group trusts to eligible 
governmental plans under § 457(b) and clarifies the ability of certain individual retirement 
accounts under § 408 to participate. The revenue ruling provides model language, one for 
group trusts that have received favorable determination letters and the other for trusts that have 
received letter rulings. 

.01 This section provides procedures for determination letter requests on affiliated service 
group status under § 414(m). and the effect ofleased employees on a plan's qualified status . 

. 02 In accordance with section 7.01, an employer that is subject to § 414(m) or (n) may 
request a determination letter under the following circumstances: (1) with respect to the initial 



Employer must request the 
determination under § 414(m) or 
§ 414(n) 

Forms 

Employer is responsible for 
determining status under § 414(m) 
and § 414(n) 

Omission of material fact 

Service will indicate whether 
§ 414(m) or § 414(n) was 
considered 

M&P plans 

Required information for § 414(m) 
determination 

qualifIcation of its plan, (2) on a plan amendment, and (3) in certain circumstances. even though 
the plan has not been amended (for example, where there has been a change In membership in 
the affiliated service group or where the employer did not previously have reliance) . 

. 03 Generally, a determination letter will cover § 414(m) or § 414(n) only if the employer 
requests such determination, and submits with the determination letter application the infor
mation specified in section 14.09 or section 14.10 below. 

.04 Form 5300 (with Schedule Q optional) is submitted for a request on affiliated service 
group status or leased employee status. Form 5307 cannot be used for this purpose . 

. 05 An employer is responsible for determining at any particular time whether it is a member 
of an affiliated service group and, if so, whether its planes) continues to meet the requirements 
of § 401(a) after the effective date of § 414(m), including § 4l4(m)(5). An employer or plan 
administrator is also responsible for taking action relative to the employer's qualified plan if 
that employer becomes, or ceases to be, a member of an affiliated service group. An employer 
that is the recipient of services of leased employees within the meaning of § 414(n) is also 
responsible for determining at any particular time whether a leased employee is deemed to be 
an employee of the recipient for qualified plan purposes . 

. 06 Failure to properly indicate that there is or may be an affiliated service group and to pro
vide the information specified in section 14.09 of this revenue procedure, or failure to properly 
indicate that an employer is utilizing the services of leased employees and to provide the infor
mation specified in section 14.10, is an omission of a material fact. The failure of the employer 
to follow the procedures in this section will result in the employer being unable to rely on any 
favorable determination letter concerning the effect of § 414(m) or § 414(n) on the qualified 
status of the plan . 

. 07 If the Service considers whether the plan of an employer satisfies the requirements of 
§ 414(m) or § 414(n), the determination letter issued to the employer will state that questions 
ariSing under § 4l4(m) or § 414(n) have been considered, and that the plan satisfies qualifica
tion requirements relating to that section. Absent such a statement pertaining to § 414(m) or 
§ 414(n), a determination letter does not apply to any qualification issue arising by reason of 

such provisions. 

.08 An employer that has adopted an M&P plan (including a standardized plan) and wants 
a determination as to the effect of § 414(m) or § 414(n) on the qualified status of its plan must 
attach the information required by section 14.09 or section 14.10 of this revenue procedure to 

Form 5300 and submit the information, Form 5300, and any other materials necessary to make 
a determination . 

. 09 A determination letter issued with respect to a plan's qualification under § 40 I (a), 403( a), 

or 4975(e)(7) will be a determination as to the effect of § 414(m) upon the plan's qualified sta
tus only if the application includes: 

(I) A description of the nature of the business of the employer, specifically whether it is a 
service organization or an organization whose principal business is the performance of man
agement functions for another organization, including the reasons therefor; 

(2) The identification of other members (or possible members) of the affiliated service 

group; 

(3) A description of the business of each member (or possible member) of the affiliated ser
vice group, describing the type of organization (corporation. partnership, etc.) and indicating 
whether the member is a service organization or an organization whose prinCipal business is 
the performance of management functions for the other group member(s); 

(4) The ownership interests between the employer and the members (or possible members) 
of the affiliated service group (including ownerShip interests as descnbed in § 4 14(m)(2)(B )(ii) 
or § 414(m)(6)(8»; 
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(5) A description of services perfonned for the employer by the members (or possible mem
bers) of the affiliated service group. or vice versa (including the percentage of each member's 
(or possible member's) gross receipts and service receipts provided by such services, if avail
able. and data as to whether such services are a significant portion of the member's business) 
and whether. as of December 13. 1980. it was not unusual for the services to be perfonned by 
employees of organizations in that service field in the United States; 

(6) A description of how the employer and the members (or possible members) of the affil
iated service group associate in performing services for other parties; 

(7) In the case of a management organization under § 414(m)(5): 

(a) A description of the management functions, if any, perfonned by the employer for the 
member(s) (or possible member( s» of the affiliated service group, or received by the employer 
from any other members (or possible members) of the group (including data explaining whether 
the management functions are performed on a regular and continuous basis) and whether or not 
it is unusual for such management functions to be perfonned by employees of organizations in 
the employer's business field in the United States; 

(b) If management functions are performed by the employer for the member (or possible 
members) of the affiliated service group, a description of what part of the employer's business 
constitutes the perfonnance of management functions for the member (or possible member) of 
the group (including the percentage of gross receipts derived from management activities as 
compared to the gross receipts from other activities); 

(8) A brief description of any other planes) maintained by the members (or possible mem
bers) of the affiliated service group, if such other planes) is designated as a unit for qualification 
purposes with the plan for which a determination letter has been requested; 

(9) A description of how the plan(s) satisfies the coverage requirements of § 41 O(b) if the 
members (or possible members) of the affiliated service group are considered part of an affil
iated service group with the employer; 

(10) A copy of any ruling issued by the headquarters office on whether the employer is an 
affiliated service group; a copy of any prior determination letter that considered the effect of 
§ 414(m) on the qualified status of the employer's plan; and, if known, a copy of any such 
ruling or determination letter issued to any other member (or possible member) of the same 
affiliated service group, accompanied by a statement as to whether the facts upon which the 
ruling or detennination letter was based have changed . 

. \0 Unless the plan provides that all leased employees within the meaning of § 414(n)(2) 
are treated as common law employees for all purposes under the plan, a determination letter 
issued with respect to the plan's qualification under § 401(a), 403(a), or 4975(e)(7) will be a 
detennination as to the effect of § 414(n) upon the plan's qualified status only if the application 
includes: 

(I) A description of the nature of the business of the recipient organization; 

(2) A copy of the relevant leasing agreement(s); 

(3) A description of the function of all leased employees within the trade or business of 
the recipient organization (including data as to whether all leased employees are performing 
services on a substantially full-time basis); 

(4) A description of facts and circumstances relevant to a determination of whether such 
leased employees' services are performed under primary direction or control by the recipient 
organization (including whether the leased employees are required to comply with instructions 
of the recipient about when, where, and how to perform the services, whether the services must 
be perfonned by particular persons. whether the leased employees are subject to the supervi
sion of the recipient. and whether the leased employees must perform services in the order or 
sequence set by the recipient); and 



SECTION 15. WAIVER OF 
MINIMUM FUNDING 

Scope 

Applicability of Rev. Proc. 
2004-15 

Waiver request submitted to EP 
Tecbnical 

Waiver and determination letter 
request submitted to EP Technical 

(5) If the recipient organization is relying on any qualified plan(s) maintained by the em
ployee leasing organization for purposes of qualification of the recipient organization's plan. 
a description of such plan(s) (including a description of the contributions or benefits provided 
for all leased employees which are attributable to services performed for the recipient organi
zation, plan eligibility, and vesting). 

.01 This section provides procedures with respect to defined contribution plans for request
ing a waiver of the minimum funding standard account and requesting a determination letter 
on any plan amendment required for the waiver . 

. 02 The procedures in Rev. Proc. 2004-15, 2004-1 C.B. 490, apply to the request for a 
waiver of the minimum funding requirement. Section 2 of that revenue procedure contains the 
procedures for obtaining wai vers of the minimum funding standards in the iI1stance of defined 
benefit plans. In order to provide maximum flexibility in requesting a waiver for a defined 
contribution pension plan, section 3 of the revenue procedure contains three alternative meth
ods as described more fully in Rev. Proc. 2004--15 . 

. 03 The first two alternatives involve (l) a waiver ruling only, without submission of a plan 
amendment, and (2) a waiver ruling only, with submission of a plan amendment. Under these 
first two procedures, requests for waivers must be submitted to: 

Employee Plans 
Internal Revenue Service 
Commissioner, TE/GE 
Attention: SE:T:EP:RA 
P.O. Box 27063 
McPherson Station 
Washington, DC 20038 

In both cases, the applicant must satisfy the requirements of section 2 of Rev. PrQc. 
2004-15, other than the parts applicable only to defined benefit plans. 

If a plan amendment is not submitted or is not already part of a plan, the Service will supply 
an amendment which will, if adopted, satisfy section 3 of Rev. Rul. 78-223, J978-1 C.B. 125. 
The waiver will be conditioned upon the plan being amended by adoption of that amendment, 
within a reasonable period of time, and will contain a caveat stating that the ruling is not a 
ruling as to the effect the plan provision may have on the qualified status of the plan. The 
applicant may request reconsideration within 60 days of the date of the letter if the amendment 
is inappropriate, by submitting a letter to the above address. 

If the request for the waiver is submitted along with a plan amendment, the plan provisions 
necessary to satisfy section 3 of Rev. Rul. 78-223 must be included. All waivers issued 
pursuant to this alternative will contain a caveat indicating that the ruling is not a ruling as to 
the effect any plan provision may have on the qualified status of the plan . 

. 04 The third alternative is a request for a waiver ruling and a determination letter request. 
Both requests must be submitted by the applicant to EP Technical where it will be treated as if 
it had been submitted as a request for technical advice from the Detenninations Manager. The 
request must: 

(l)satisfy all the procedural requirements of 3.03 of Rev. Proc. 2004-15; 

(2) include a completed Form 5300 and all necessary documents, plan amendments and 
information required by the Form 5300 and Rev. Proc. 2004-15 for approval; 

(3) indicate which Area Office has audit jurisdiction over the return; and 
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(4) submit the user fee for both requests to EP Technical. 

In addition, the procedures for notice and comment by interested parties, contained in sec
tions 17, 18 and 19 of this revenue procedure, and the notice and comment procedures provided 
in section 2.02 of Rev. Proc. 2004-15 must be satisfied. Comments will be forwarded to the 
Determinations Office that is considering the determination letter request for the plan amend
ments . 

. 05 The waiver request described in section 15.04 above will be handled by EP Technical 
as follows: 

( I) The waiver request and supporting documents will be forwarded to EP Technical, 
SE:T:EP:RA:T. which will treat the request as a technical advice on the qualification issue 
with respect to the plan provisions necessary to satisfy section 3 of Rev. Rul. 78-223. 

(2) The appropriate Determinations Office will be notified of the request. In order not to 
delay the processing of the request, a\1 materials relating to the determination letter request 
will be forwarded by EP Technical to the Determinations Manager fQr consideration while the 
technical advice request is completed. 

(3) EP Technical will consider both issues. If a waiver is to be granted and if EP Technical 
believes that qualification of the plan is not adversely affected by the plan amendment, the 
mandatory technical advice memorandum will be issued to the Determinations Manager. The 
Determinations Manager must decide within 10 working days from the date of the technical 
advice memorandum either to furnish the applicant with the technical advice memorandum 
and with a favorable advance determination letter, or to ask for reconsideration of the technical 
advice memorandum. This request must be in writing. An initial written notice of intent to 
make this request may be submitted within 10 working days of the date of the technical advice 
memorandum and followed by a written request within 30 working days from the date of such 
written notice. If the Determinations Manager does not ask for reconsideration of the technical 
advice memorandum within 10 working days, EP Technical will issue the waiver ruling. This 
ruling will not contain the caveat described in section 3.02 of Rev. Proc. 2004-15. 

.06 In the case of a plan other than a multi employer plan, all waiver requests must be submit
ted to the Service no later than the 15th day of the third month following the close of the plan 
year for which the waiver is requested. The Service may not extend this statutory deadline. A 
request for a waiver with respect to a multiemployer plan generally must be submitted no later 
than the close of the plan year following the plan year for which the waiver is requested. 

In seeking a waiver with respect to a plan year that has not yet ended, the applicant may have 
difficulty in furnishing sufficient current evidence in support of the request. For this reason it 
is generall y advisable that such advance request be submitted no earlier than 180 days prior to 

the end of the plan year for which the waiver is requested. 

.0 I This section provides procedures for requesting determination letters 0) with respect 
to whether the requirements of § 40 I (h) are satisfied in a plan with retiree medical benefit 
features and (ii) on plan language that permits, pursuant to § 420, the transfer of assets in a 
defined benefit plan to a health benefit account described in § 401(h). 

.02 EP Determinations will issue a determination letter that considers whether the require
ments of § 40 I (h) are satisfied in a plan with retiree medical benefit features only if the plan 
sponsor's application includes, in addition to the application forms and any other material re
quired by this revenue procedure, a cover letter that requests consideration of § 40 I (h). The 
cover letter must specifically state that consideration is being requested with regard to § 401 (h) 



Required information for § 420 
determination 

in addition to other matters under § 40 I (a) and must specifically state the location of plan pro
visions that satisfy the requirements of § 40 I (h). Part r of the checklist in the Appendix of this 
revenue procedure may be used to identify the location of relevant plan provisions . 

. 03 EP Determinations will consider the qualified status of certain plan language designed 
to comply with § 420 only if the plan sponsor requests such consideration in a (over letter. 
The cover letter must specifically state 0) whether consideration is being requested only with 
regard to § 420, or Oi) whether consideration is being requested with regard to § 420 in addition 
to other matters under § 40 I (a). (If consideration of other matters under § 40 I (a) is being 
requested, the application forms and other material required by this revenue procedure must 
also be submitted.) The cover letter must specifically state the 10lution of phm provisions that 
satisfy each of the following requirements. Parts I and II of the checklist in the Appendix of 
this revenue procedure may be used to identify the location of relevant plan provisions. 

(l) The plan must include a health benefits account as described in § 401 (h). 

(2) The plan must provide that transfers shall be limited to transfers of "excess assets" as 
defined in § 420(e)(2). 

(3) The plan must provide that only one transfer may be made in a taxable year. However, 
for purposes of determining whether the rule in the preceding sentence is met, a plan may 
provide that a transfer will not be taken into account if it is a transfer that: 

(a) Is made after the close of the taxable year preceding the employer's first taxable year 
beginning after December 31, 1990, and before the earlier of (i) the due date (including exten
sions) for the filing of the return of tax for such preceding year, or (ii) the date such retum is 
filed; and 

(b) Does not exceed the expenditures of the employer for qualified current retiree health 
liabilities for such preceding taxable year. 

(4) The plan must provide that the amount transferred shall not exceed the amount which is 
reasonably estimated to be the amount the employer will payout (whether directly or through 
reimbursement) of the health benefit account during the taxable year of the transfer for "qual
ified current retiree health liabilities," as defined in § 420(e)( I). 

(5) The plan must provide that no transfer will be made after December 31, 20 J 3. 

(6) The plan must provide that any assets transferred, and any income allocable to such 
assets, shall be used only to pay qualified current retiree health liabilities for the taxable year 
of transfer. 

(7) The plan must provide that any amounts transferred to a health benefits al:count (and 
income attributable to such amounts) which are not used to pay qualified current retiree health 
liabilities shall be transferred back to the defined benefit portion of the plan. 

(8) The plan must provide that the amounts paid out of a health benefits account will be 
treated as paid first out of transferred assets and income attributable to those assets. 

(9) The plan must provide that the accrued pension benefits for partiCipants and beneficiaries 
must become nonforfeitable as if the plan had terminated immediately prior to the transfer 
(or in the case of a participant who separated during the \ -year period ending on the date of 
transfer immediately before such separation). In the case of a transfer described in § 420(b)(4) 
that relates to a prior year, the plan must provide that the accrued benefit of a participant who 
separated from service during the taxable year to which such transfer relates will be recomputed 

and treated as nonforfeitable immediately before such separation. 

(10) The plan must provide that a transfer will be permitted only if each group health 
plan or arrangement under which health benefits are provided contains provisions satisfying 
§ 420(c)(3). The plan must define "applicable employer cost", "cost maintenance period". 
and "benefit maintenance period", as applicable, consistent with § 420(c)(3), as amended. If 
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applicable, the provisions of the plan must also reflect the transition rule in § 535(c)(2) of 
the Tax Relief Extension Act of 1999 (TREA '99). The plan may provide that § 420(c)(3) is 

satisfied separately with respect to individuals eligible for benefits under Title XVIII of the 
Social Security Act at any time during the taxable year and with respect to individuals not so 

eligible. 

(II) The plan must provide that transferred assets cannot be used for key employees (as 

defined in § 4l6(i)(1»). 

PART II. INTERESTED PARTY NOTICE AND COMMENT 

SECTION 17. WHAT RIGHTS 
TO NOTICE AND COMMENT 
DO INTERESTED PARTIES 
HAVE? 

Rights of interested parties 

Comments by interested parties 
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.01 Persons who qualify as interested parties under § 1.7476-1 (b), have the following rights: 

(I) To receive notice, in accordance with section 18 below, that an application for an advance 
determination will be filed regarding the qualification of plans described in § § 401, 403(a), 409 

and/or 497S(e)(7); 

(2) To submit written comments with respect to the qualification of such plans to the Service; 

(3) To request the Department of Labor to submit a comment to the Service on behalf of the 

interested parties; and 

(4) To submit written comments to the Service on matters with respect to which the Depart
ment of Labor was requested to comment but declined. 

.02 Comments submitted by interested parties must be received by EP Determinations by 
the 45th day after the day on which the application for determination is received by EP Deter
minations. (However, see sections 17.03 and 17.04 for filing deadlines where the Department 
of Labor has been requested to comment.) Such comments must be in writing, signed by the 
interested parties or by an authorized representative of such parties (as provided in section 
9.02(11) of Rev. Proc. 2008-4), addressed to EP Determinations at the address in section 6.17. 
and contain the following information: 

(I) The names of the interested parties making the comments; 

(2) The name and taxpayer identification number of the applicant for a determination; 

(3) The name of the plan, the plan identification number, and the name of the plan admin
istrator; 

(4) Whether the parties submitting the comment are: 

(a) Employees eligible to participate under the plan, 

(b) Employees with accrued benefits under the plan, or former employees with vested ben
efits under the plan, 

(c) Beneficiaries of deceased former employees who are eligible to receive or are currently 
receiving benefits under the plan, 

(d) Employees not eligible to participate under the plan. 

(5) The specific matters raised by the interested parties on the question of whether the plan 
meets the requirements for qualification involving §§ 401 and 403(a), and how such matters 
relate to the interests of the parties making the comment; and 



Requests for DOL to submit 
comments 

(6) The address of the interested party submitting the comment (or if a comment is sub
miuedjointly by more than one party, the name and address of a designated representati\le) to 

which all correspondence, including a notice of the Service's final determination with respect 
to qualification, should be sent. (The address designated for notice by the Service will also 
be used by the Department of Labor in communicating with the parties submitting a request 

for comment.) The designated representative may be one of the interested parties submitting 
the comment or an authorized representative. If twO or more interested parties submit a single 

comment and one person is not designated in the comment as the representati ve for receipt of 
correspondence, a notice of determination mailed to any interested party who submitted the 
comment shall he notice to all the interested parties who submitted the comment for purposes 
of § 7476(b)(S) of the Code. 

.03 A request to the Department of Labor to submit to EP Determinations a comment pur
suant to section 300] (b)(2) of ERISA must be made in accordance with the following proce

dures. 

(1) The request must be received by the Department of Labor by the 25th day after the day 
the application for determination is received by EP Determination~. However, if the parties 

requesting the Department to submit a comment wish to preserve the right to comment to EP 
Determinations in the event the Department declines to comment, the request must be received 
by the Department by the 15th day after the day the application for determination is received 

by EP Determinations. 

(2) The request to the Department of Labor to submit a comment to EP Determinations 

must: 

(a) Be in writing; 

(b) Be signed as provided in section 17.02 above; 

(c) Contain the names of the interested partles requesting the Department to comment and 
the address of the interested party or designated representative to whom all correspondence 
with respecl to the request should be sent. See also section 17.02(6) above; 

Cd) Contain the information prescribed in section 17.02(2), (3), (4), (5) and (6) above; 

(e) Indicate that the application was or will be submitted to EP Determinations at the ad
dre1>S in section 6.17; 

(f) Contain a statement of the specific matters upon which the Depaltment's comment is 
sought, as well as how such matters relate to the interested parties making the request; and 

(g) Be addressed as follows: 

Deputy Assistant Secretary 

Employee Benefits Security Administration 
U.S. Department of Labor 

200 Constitution Avenue, NW 
Washington, DC 20210 
Attention: 3001 Comment Request 

Right to comment if DOL declines .04 If a request described in 17.03 is made and the Department of Labor notifies the inter-
to comment ested parties making the request that it declines to comment on a matter concerning qualifi

cation of the plan which was raised in the request, the parties submitting the request may still 
submit a comment to EP Determinations on such matter. The comment must be received by 
the later of the 45th day after the day the application for determination is received by EP Deter

minations or the 15th day after the day on which notification is given by the Department that it 
declines to submit a comment on such matter. (See section 17.07 for the date of notification.) 
In no event may the comment be received later than the 60th day after the day the application 
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for detennination was received. Such a comment must comply with the requirements of sec
tion 17.02 and include a statement that the comment is being submitted on matters raised in a 

request to the Department upon which the Department declined to comment. 

.05 For rules regarding the confidentiality of contents of written comments submitted by 
interested parties to the Service pursuant to section 17.02 or 17.04, see § 60 \. 20 I (0 )(5) of the 

Statement of Procedural Rules . 

. 06 For rules regarding the availability to the applicant of copies of all comments on the 
application submitted pursuant to section 17.0 I (l), (2). (3) and (4) of this revenue procedure. 

see § 60\.20\(0)(5) of the Statement of Procedural Rules . 

. 07 An application for an advance detennination, a comment to EP Detenninations, or a 
request to the Department of Labor shall be deemed made when it is received by EP Detenni
nations, or the Department. Notification by the Department that it declines to comment shall 
be deemed given when it is received by the interested party or designated representative. The 
notice described in section 18.01 below shall be deemed given when it is posted or sent to 
the person in the manner described in § 1.7476-2. In the case of an application, comment, 
request, notification. or notice that is sent by mail or a private delivery service that has been 
designated under § 7502(f), the date as of which it shall be deemed received will be detennined 
under § 7S02. However. if such an application, comment, request. notification, or notice is not 
received within a reasonable period from the date determined under § 7S02, the immediately 

preceding sentence shall not apply. 

.01 Notice that an application for an advance detennination regarding the qualification of a 
plan that is described in §§ 401, 403(a). 409 and 497S(e)(7) and that is subject to § 410 is to be 
made must be given to all interested parties in the manner prescribed in § 1.7476-2(c) and in 
accordance with the requirements of this section. A notice to interested parties is deemed to be 
provided in a manner that satisfies § l.7476-2(c) if the notice is delivered using an electronic 
medium under a system that satisfies the requirements of § 1.402(0-1 Q&A-S . 

. 02 Notice must be given not less than 10 days nor more than 24 days prior to the day the 
application for a detennination is made. If. however, an application is returned to the applicant 
for failure to adequately satisfy the notification requirements with respect to a particular group 
or class of interested parties, the applicant need not cause notice to be given to those groups or 
classes of interested parties with respect to which the notice requirement was already satisfied 
merely because. as a result of the resubmission of the application. the time limitations of this 
subsection would not be met. 

.03 The notice referred to in section 18.0 I shall contain the following infonnation: 

(I) A brief description identifying the class or classes of interested parties to whom the 
notice is addressed (e.g., all present employees of the employer. all present employees eligible 
to participate); 

(2) The name of the plan. the plan identification number, and the name of the plan admin
istrator; 

(3) The name and taxpayer identification number of the applicant for a detennination; 

(4) That an application for a detennination as to the qualified status of the plan is to be made 
to the Service at the address in section 6.17, and stating whether the application relates to an 
initial qualification. a plan amendment, tennination. or a partial termination; 

(5) A description of the class of employees eligible to participate under the plan; 
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(6) Whether or not the Service has issued a previous determination as to the qualified status 
of the plan; 

(7) A statement that any person to whom the notice is addressed is entitled to submit, or 
request the Department of Labor to submit, to EP Detenninations, a comment on the question of 
whether the plan meets the requirements of § 401 or 403(a); that two or more such persons may 
join in a single comment or request; and that if such persons request the Department of Labor to 
submit a comment and the Department of Labor declines to do so with respect to one or more 
matters raised in the request, the persons may still submit a comment to EP Determinations 
with respect to the matters on which the Department declines 10 comment. The Pension Benefit 
Guaranty Corporation (PBGC) may also submit comments. In every instance where there is 
either a final adverse termination or a distress termination, the Service formally notifies the 
PBGC for comments; 

(8) The specific dates by which a comment to EP Determinations or a request to the De
partment of Labor must be received in order (0 preserve the right of comment (see section i 7 
above); 

(9) The number of interested parties needed in order for the Department of Labor to com
ment; and 

(10) Except to the extent that the additional informational material required to be made 
available by sections 18.05 through 18.09 are included in the notice, a description of a reason
able procedure whereby such additional informational material will be available to interested 
parties (see section 18.04). (Examples of notices setting forth the above information, in a case 
in which the additional information required by sections 18.05 through 18.09 will be made 
available at places accessible to the interested parties, are set forth in the Exhibit attached to 
this revenue procedure.) 

,04 The procedure referred to in section 18.03(10), whereby the additional informational 
material required by sections 18.05 through 18.09 will (to the extent not included in the no
tice) be made available to interested parties. may consist ofmaJdng such material available for 
inspection and copying by interested parties at a place or places reasonably accessible to such 
parties, or supplying such material by using a method of delivery or a combination thereofthat 
is reasonably calculated to ensure that all interested parties will have access to the materials, 
provided such procedure is immediately available to all interested parties, is designed to sup
ply them with such additional informational material in time for them to pursue their rights 
within the time period prescribed, and is available until the earlier of: I) the filing of a plead
ing commencing a declaratory judgment action under § 7476 with respect to the qualification 
of the plan; or 2) the 92nd day after the day the notice of final determination is mailed to the 
applicant. Reasonable charges to interested parties for copying andlor mailing such additional 
informational material are permissIble. 

.05 Unless provided in the notice, or unless section 18.06 applies, there shall be made avail
able to interested parties under a procedure described in section 18.04: 

(1) An updated copy of the plan and the related trust agreement (if any); and 

(2) The application for determination . 

. 06 If there would be less than 26 participants in the plan, as described in the application 
(including, as participants, former employees with vested benefits under the plan, beneficiaries 
of deceased former employees currently receiving benefits under the plan, and employees who 
would be eligible to participate upon malUng mandatory employee contributions, if any), then 
in lieu of making the materials described in section 18.05 available to interested parties who are 
not participant" (as described above), there may be made available to such interested parties a 
document containing the following infonnation: 

(1) A description of the plan's requirements respecting eligibility for participation and ben
efits and the plan's benefit formula: 
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(2) A description of the provisions providing for nonforfeitable benefits; 

(3) A description of the circumstances which may result in ineligibility. or denial or loss of 
benefits; 

(4) A description of the source of financing of the plan and the identity of any organization 
through which benefits are provided; 

(5) A description of any optional forms of benefits described in § 411 (d)( 6) which have been 
reduced or eliminated by plan amendment; and 

(6) Any coverage schedule or other demonstration submitted with the application to show 
that the plan meets the requirements of §§ 401(a)(4) and 41O(b). 

However. once an interested party or designated representative receives a notice of final de
termination. the applicant must, upon request. make available to such interested party (whether 
or not the plan has less than 26 participants) an updated copy of the plan and related trust agree
ment (if any) and the application for determination . 

. 07 Information of the type described in § 61 04(a)( 1 )(D) should not be included in the appli
cation, plan. or related trust agreement submitted to the Service. Accordingly, such information 
should not be included in any of the material required by section 18.05 or 18.06 to be available 
to interested parties . 

. 08 Unless provided in the notice. there shall be made available to interested parties under 
a procedure described in section 18.04. any additional document dealing with the application 
which is submitted by or for the applicant to the Service. or furnished by the Service to the ap
plicant; provided. however, if there would be less than 26 participants in the plan as described 
in the application (including. as participants. former employees with vested benefits under the 
plan, beneficiaries of deceased former employees currently receiving benefits under the plan. 
and employees who would be eligible to participate upon making mandatory employee con
tributions. if any). such additional documents need not be made available to interested parties 
who are not participants (as described above) until they, or their designated representative. re
ceive a notice of final determination. The applicant may also withhold from such inspection 
and copying information described in § 6104(a)( I )(C) and (D) which may be contained in such 
additional documents. 

.09 Unless provided in the notice, there shall be made available to all interested parties under 
a procedure described in section 18.04 the material described in sections 17.02 through 17.07 
above. 

PART III. PROCESSING DETERMINATION LETTER REQUESTS 

SECTION 19. HOW DOES 
THE SERVICE HANDLE 
DETERMINATION LETTER 
REQUESTS? 

Oral advice 

220 2008-1 C.B. 

.0 I Oral advice. 

( I) The Service does not issue determination letters on oral requests. However, personnel 
in EP Determinations ordinarily will discuss with taxpayers or their representatives inquiries 
regarding: substantive tax issues; whether the Service will issue a determination letter on par
ticular issues; and questions relating to procedural matters about submitting determination let
ter requests. Any discussion of substantive issues will be at the discretion of the Service on a 
time available basis. will not be binding on the Service, and cannot be relied upon as a basis 
of obtaining retroactive relief under the provisions of § 7805(b). A taxpayer may seek oral 
technical assistance from a taxpayer service representative when preparing a return or report. 
under established procedures. Oral advice is advisory only, and the Service is not bound to 
recognize it in the examination of the taxpayer's return. 



Conferences 

Determination letter based solely 
on administrative record 

Notice of tinal determination 

(2) The advice or assistance furnished, whether requested by personal appearance, tele
phone, or correspondence will be limited to general procedures, or will direct the inquirer to 

source material, such as pertinent Code provisions, regulations, revenue procedures, and rev
enue rulings that may aid the inquirer in resolving the question or problem . 

. 02 EP Determinations may grant a conference upon written request from a taxpayer or his 
representative, provided the request shows that a substantive plan, amendment, etc., has been 
developed for submission to the Service, but that special problems or issues are involved, and 
EP Determinations concludes that a conference would be warranted in the interest of facilitat
ing review and determination when the plan, etc., is formally SUbmitted. See section 6.21 and 
6,22 regarding the right to a status conference on applications pending for at least 270 days, 

.03 Administrative Record 

(1) In the case of a request for a detennination ]etter, the determination of EP Detenninations 
or the appeals office on the qualification or non-qualification of the retirement plan shall be 
based solely upon the facts contained in the administrative record. The administrative record 
shall consist of the following: 

(a) The request for detennination, the retirement plan and any related trust instruments, 
and any written modifications or amendments made by the applicant during the proceedings 
within the Service; 

(b) All other documents submitted to the Service by, or on behalf of, the applicant with 
respect to the request for detennination; 

(c) All written correspondence between the Service and the applicant with respect to the 
request for determination and any other documents issued to the applicant from the Service; 

(d) All written comments submitted to the Service pursuant to sectlOns 17.01(2), (3), and 
(4) above, and all correspondence relating to comments submitted between the Service and per
sons (including PBGC and the Department of Labor) submitting comments pursuant to sections 
17.01(2), (3), and (4) above; and 

(e) In any case in which the Service makes an investigation regarding the facts as repre
sented or alleged by the applicant in the request for detennination or in comments submitted 
pursuant to sections 17.01(2), (3), and (4) above, a copy of the official report of such investi
gation. 

(2) The administrative record shall be closed upon the earlier of the following events: 

(a) The date of mailing of a notice of final detennination by the Service with respect to the 
application for determination; or 

(b) The filing of a petition with the United States Tax Court seeking a declaratory judgment 
with respect to the retirement plan. 

(3) Any oral representation or modification of the facts as represented or aUeged in the ap
plication for determination or in a comment filed by an interested party, which is not reduced to 
writing shall not become a part of the administrative record and shall not be taken into account 
in the detennination of the qualified status of the retirement plan by EP Determinations or the 
appeals office. 

.04 In the case of final determination, the notice of final determination: 

(1) Shall be the letter issued by EP Determinations or the appeals office which states that 
the applicant's plan satisfies the qualification requirements of the Code. The favorable deter
mination letter will be sent by certified or registered mail where either an interested party, the 
Department of Labor, or the PBGC has commented on the application for determination, 
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(2) Shall be the letter issued. by certified or registered mail. by EP Determinations or the 
appeals office subsequent to a letter of proposed determination. stating that the applicant's plan 

fails to satisfy the qualification requirements of the Code . 

. 05 EP Determinations or the appeals office will send the notice of final determination to the 
applicant. to the interested parties who have previously suhmitted comments on the application 
to the Service (or to the persons designated by them to receive such notice). to the Department 
of Labor in the case of a comment submitted by the Department. and to PBGC if it has filed a 

comment. 

.0 I For purposes of ~ 7476(b )(3), a petitioner shall be deemed to have exhausted the admin
istrative remedies available within the Service upon the completion of the steps described in 
sections 20.02. 20.03, 20.04. or 20.05 subject, however, to sections 20.06 and 20.07. If appli
cants, interested parties, or the PBGC do not complete the applicable steps described below, 
they will not have exhausted their respective available administrative remedies as required by 
~ 74 76(b)(3) and wilL thus, be precluded from seeking declaratory judgment under § 7476 ex

cept to the extent that section 20.05 or 20.08 applies . 

. 02 In the case of an applicant, with respect to any matter relating to the qualification of a 

plan, the steps referred to in section 20.01 are: 

( I ) Filing a completed application with EP Determinations pursuant to this revenue proce

dure; 

(2) Complying with the requirements pertaining to notice to interested parties as set forth in 
this revenue procedure and § 1.7476-2 of the regulations; and, 

(3) Appealing to the appropriate appeals office pursuant to paragraph 601.201 (0)(6) of the 
Statement of Procedural Rules, in the event a notice of proposed adverse determination is is
sued by EP Determinations. 

.03 Consideration of relief under § 7805(b) will be included as one of the applicant's steps 
in exhausting administrati ve remedies only if the applicant requests EP Determinations to seek 
technical advice from EP Technical on the applicability of such relief. The applicant's request 
must be made in Writing according to the procedures for requesting technical advice (see sec
tion 19 of Rev. Proc. 2008-5) . 

. 04 In the case of an interested party or the PBGC, the steps referred to in section 20.01 are, 
with respect to any matter relating to the qualification of the plan, submitting to EP Determina
tions a comment raising such matter in accordance with section 17.0 I (2) above, or requesting 
the Department of Labor to submit to EP Determinations a comment with respect to such mat
ter in accordance with section 17.0 I (3) and, if the Department of Labor declines to comment, 
suhmitting the comment in accordance with section 17.01(4) above, so that it may be consid
ered by the Service through the administrative process. 

.05 An applicant, an interested party, or the PBGC shall in no event be deemed to have 
exhausted administrative remedies prior to the earlier of: 

(]) The completion of those steps applicable to each as set forth in sections 20.01, 20.02, 
20.03 or 20.04, which constitute their administrative remedies; or, 

(2) The expiration of the nO-day period described in § 7476(b)(3), which period shall be 
extended in a case where there has not been a completion of all the steps referred to in section 
20.02 and the Service has proceeded with due diligence in processing the application for de
termination. 

.06 The step described in section 20.02(3) will not be considered completed until the Service 
has had a reasonable time to act upon the appeal. 



Service must act on § 7805(b) .07 Where the applicant has requested EP Determinations to seek technical advice on the 
request applicability of § 7805(b) relief, the applicant's administrative remedies will not be considered 

exhausted umil EP Technical has had a reasonable time to act upon the request for technical 
advice. 

Effect of technical advice request .08 The step described in section 20.02(3) will not be available or necessary with respect to 
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any issue on which technical advice has been obtained from EP Technical. 

.01 A determination letter issued pursuant to this revenue procedure contains only the opin
ion of the Service as to the qualification of the particular plan involving the provisions of ~§ 401 
and 403(a) and the status of a related trust. if any, under § 50 I (a). Such a determination let
ter is based on the facts and demonstrations presented to the Service in connection with the 
application for the determination letter and may not be relied upon after a change in material 
fact or the effective date of a change in law, except as provided. The Service may determine, 
based on the application form, the extent of review of the plan document. Failure to disclose 
a material fact or misrepresentation of a material fact may adversely affect the reliance that 
would otherwise be obtained through the issuance by the Service of a favorable determination 
letter. Similarly, failure to accurately provide any of the information called for on any form 
required by this revenue procedure may result in no reliance. Applicants are advised to retain 
copies of all demonstrations and supporting data submitted with their applications. Failure to 
do so may limit the scope of reliance . 

. 02 Except as otherwise provided in this section, determination letters are governed, gener
ally, by the provisions of sections 13 and 14 of Rev. Proc. 2008-4. 

.03 The prior qualification of a plan as adopted by an employer will not be considered to be 
adversely affected by the publication of a revenue ruling, a revenue procedure, or an adminis
trative pronouncement within the meaning of § 1.666l-3(b)(2) of the regulations where: 

(1) The plan was the subject of a favorable determination letter and the request for that letter 
contained no misstatement or omission of material facts; 

(2) The facts subsequently developed are not materially different from the facts on which 
the determination letter was based; 

(3) There has been no change in the applicable law; and 

(4) The employer that established the plan acted in good faith in reliance on the determina
tion letter. 

However, all such plans must be amended to comply with the published guidance for sub
sequent years, in accordance with the rules set forth in Rev. Proc. 2007-44. See, in particular, 
Part II of that revenue procedure . 

. 04 While a favorable determination letter may serve as a basis for determining deductions 
for employer contributions thereunder, it is not to be taken as an indication that contributions 
are necessarily deductible as made. This latter determination can be made only upon an ex
amination of the employer's tax return, in accordance with the limitations, and subject to the 
conditions of, § 404. 

Rev. Proc. 2007-6 is superseded. 

This revenue procedure is effective January 7, 2008. 
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The collections of information contained in this revenue procedure have been reviewed and 
approved by the Office of Management and Budget in accordance with the Paperwork Reduc
tion Act (44 USc. 3507) under control number 1545-1520. 

An agency may not conduct or sponsor, and a person is not required to respond to, a collec
tion of information unless the collection of information displays a valid OMB control number. 

The collections of information in this revenue procedure are in sections 6.05, 6.16, 6.18, 
6.19,6.20,7.04, 13, 14, 15, 16, 19.02, and 21.04. This information is required to determine 
plan qualification. This information will be used to determine whether a plan is entitled to 
favorable tax treatment. The collections of information are mandatory. The likely respondents 
are businesses or other for-profit institutions. 

The estimated total annual reporting andlor recordkeeping burden is 163,186 hours. 

The estimated annual burden per respondentlrecordkeeper varies from 1 hour to 40 hours, 
depending on individual circumstances, with an estimated average of 2.02 hours. The esti
mated number of respondents andlor recordkeepers is 80,763. 

The estimated annual frequency of responses (used for reporting requirements only) is once 
every three years. 

Books or records relating to a collection of information must be retained as long as their 
contents may become material in the administration of any internal revenue law. Generally tax 
returns and tax return information are confidential, as required by 26 U.S.c. 6103. 

The principal author of this revenue procedure is Angelique Carrington of the Employee 
Plans, Tax Exempt and Government Entities Division. For further information regarding this 
revenue procedure, please contact the Employee Plans taxpayer assistance telephone service at 
1-877-829-5500 (a toll-free number) or Ms. Carrington atRetirementPlanQuestions@irs.gov. 



EXHIBIT: SAMPLE NOTICE 
TO INTERESTED PARTIES 

The Exhibit set forth below, may be used to satisfy the requirements of section 18 of this 
revenue procedure. 

EXHIBIT: SAMPLE NOTICE TO INTERESTED PARTIES 

1. Notice To: _________________ [describe class or classes of interested parties] 

An application is to be made to the Internal Revenue Service for an advance determination on the qualification of the following 
employee pension benefit plan: 

2. 

(name of plan) 

3. 

(plan number) 

4. 

(name and address of applicant) 

5. 

(applicant EIN) 

6. 

(name and address of plan administrator) 

7. The application will be filed on for an advance determination as to whether the plan meets 
the qualification requirements of § 401 or 403(a) of the Internal Revenue Code of 1986, with respect to the plan's 
_________________ [initial qualification, amendment, termination, or partial termination]. 

The application will be filed with: 

EP Determinations 
Internal Revenue Service 
P.O. Box 192 
Covington, KY 41012-0192 

8. The employees eligible to participate under the plan are: 

9. The Internal Revenue Service ___________ [haslhas not] previously issued a determination letter with 
respect to the qualification of this plan. 

RIGHTS OF INTERESTED PARTIES 

10. You have the right to submit to EP Determinations, at the above address, either individually or jointly with other interested 
parties, your comments as to whether this plan meets the qualification requirements of the Internal Revenue Code. 

You may instead, individually or jointly with other interested parties, request the Department of Labor to submit, on your 
behalf, comments to EP Determinations regarding qualification of the plan. If the Department declines to comment on all 
or some of the matters you raise, you may, individually, or jointly if your request was made to the Department jointly. 
submit your comments on these matters directly to EP Determinations. 

REQUESTS FOR COMMENTS BY THE DEPARTMENT OF LABOR 

II. The Department of Labor may not comment on behalf of interested parties unless requested to do so by the lesser of 10 
employees or 10 percent of the employees who qualify as interested parties. The number of persons needed for the 
Department to comment with respect to this plan is . If you request the Department to 
comment, your request must be in writing and must specify the matters upon which comments are requested, and must 
also include: 
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(l) the infonnation contained in items 2 through 5 of this Notice; and 

(2) the number of persons needed for the Department to comment. 

A request to the Department to comment should be addressed as follows: 

Deputy Assistant Secretary 
Employee Benefits Security Administration 

ATTN: 3001 Comment Request 
U.S. Department of Labor 
200 Constitution Avenue, NW 
Washington, DC 20210 

COMMENTS TO THE INTERNAL REVENUE SERVICE 

12. Comments submitted by you to EP Detenninations must be in writing and received by it by __________ _ 

However, if there are matters that you request the Department of Labor to comment upon on your behalf, and the Department 
declines, you may submit comments on these matters to EP Detenninations to be received by it within 15 days from the 
time the Department notifies you that it will not comment on a particular matter, or by __________ _ 

whichever is later, but not after . A request to the Department to comment on your behalf 
must be recei ved by it by if you wish to preserve your right to comment on a matter upon 
which the Department declines to comment, or by if you wish to waive that right. 

ADDITIONAL INFORMATION 

13. Detailed instructions regarding the requirements for notification of interested parties may be found in sections 17 and 18 of 
Rev. Proc. 2008-6. Additional information concerning this application (including, where applicable, an updated copy of 
the plan and related trust; the application for determination; any additional documents dealing with the application that 
have submitted to the Service; and copies of section 17 of Rev. Proc. 2008-6 are available at _________ _ 

during the hours of for inspection and copying. (There is a nominal charge for copying 
and/or mailing.) 
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APPENDIX 

Checklist As part of a § 40l(h) or § 420 determination letter request described in section 16 of this revenue procedure the 
following checklist may be completed and attached to the determination letter request. If the request relates to § 401 (h) 
but not to § 420, complete Part I only. If the request relates to § 420, complete Parts I and II. 

PART I 

l. Does the Plan contain a medical benefits account within the meaning of 
§ 401 (h) of the Code? If the medical benefits account is a new provision, 
items "a" through "h" should be completed. 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

Does the medical benefits account specify the medical benefits 
that will be available and contain provisions for determining the 
amount that will be paid? 

Does the medical benefits account specify who will benefit? 

Does the medical benefits account indicate that such benefits, 
when added to any life insurance protection in the Plan, will be 
subordinate to retirement benefits? (This requirement will not 
be satisfied unless the amount of actual contributions to provide 
§ 401(h) benefits (when added to actual contributions for life 
insurance protection under the Plan) does not exceed 25 percent of 
the total actual contributions to the Plan (other than contributions 
to fund past service credits), determined on an aggregate basis 
since the inception of the § 401 (h) arrangement.) 

Does the medical benefits account maintain separate accounts with 
respect to contributions to key employees (as defined in § 416(i)( 1) 

of the Code) to fund such benefits? 

Does the medical benefits account state that amounts contributed 
must be reasonable and ascertainable? 

Does the medical benefits account provide for the impossibility 
of diversion prior to satisfaction of liabilities (other than item "7" 
below)? 

Does the medical benefits account provide for reversion upon sat
isfaction of all liabilities (other than item "7" below)? 

Does the medical benefits account provide that forfeitures must be 
applied as soon as possible to reduce employer contributions to 
fund the medical benefits? 

PART II 

2. Does the Plan limit transfers to "Excess Assets" as defined in § 420(e)(2) 
of the Code? 

CIRCLE SECTION 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 
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3. Does the Plan provide that only one transfer may be made in a taxable 

year (except with regard to transfers relating to prior years pursuant to 
§ 420(b)(4) of the Code)? 

4. Does the Plan provide that the amount transferred shall not exceed the 

amount reasonably estimated to be paid for qualified current retiree health 
liabilities? 

5. Does the Plan provide that no transfer will be made after December 31, 
2013? 

6. Does the Plan provide that transferred assets and income attributable to such 
assets shall be used only to pay qualified current retiree health liabilities for 
the taxable year of transfer? 

7. Does the Plan provide that any amounts transferred (plus income) that are 
not used to pay qualified current retiree health liabilities shall be transferred 
back to the defined benefit portion of the Plan? 

8. Does the Plan provide that amounts paid out of a health benefits account 
will be treated as paid first out of transferred assets and income attributable 
to those assets? 

9. Does the Plan provide that participants' accrued benefits become nonfor-
feitable on a termination basis (i) immediately prior to transfer, or (ii) in 
the case of a participant who separated within I year before the transfer, 
immediately before such separation? 

10. In the case of transfers described in § 420(b)(4) of the Code relating to 
1990, does the Plan provide that benefits will be recomputed and become 
nonforfeitable for participants who separated from service in such prior 
year as described in § 420(c)(2)? 

II. Does the Plan provide that transfers will be permitted only if each group 
health plan or arrangement contains provisions satisfying § 420(c)(3) ofthe 
Code, as amended? 

12. Does the Plan define "applicable employer cost", "cost maintenance 
period" and "benefit maintenance period", as needed, consistently with 
§ 420(c)(3) of the Code, as amended? 

13. Do the Plan's provisions reflect the transition rule in section 535(c)(2) of 
TREA'99, if applicable? 

14. Does the Plan provide that transferred assets cannot be used for key em-
ployees') 
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Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 

Yes No 
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Rev. Proc. 2008-7 

SECTION 1. PURPOSE AND NATURE 
OF CHANGES 

.01 This revenue procedure updates 
Rev. Proc. 2007-7, 2007-1 c.B. 227, 
by providing a current list of those areas 
of the Internal Revenue Code under the 
jurisdiction of the Associate Chief Coun
sel (International) relating to matters on 
which the Internal Revenue Service will 
not issue letter rulings or determination 
letters. 

.02 Changes 
(1) Section 3.01(6) (Section 

1503( d)-Dual Consolidated Loss), deal
ing with whether the conditions under the 
regulations for excepting a net operating 
loss of a dual resident corporation from 
the ddinition of a dual consolidated loss, 
or for rebutting the presumption that an 
event constitutes a triggering event for 
purposes of § 1.1503-2(g)(2)(iii)(B) are 
satisfied, is deleted. 

(2) Section 4.01 (25) (Section 
lS03(d)-Dual Consolidated Loss), 
is modified to include the follow
ing issues: whether foreign income 
tax laws deny any opportunity for 
the foreign use of a dual consoli
dated loss under § l.1S03(d)-3(e)(l); 
whether no possibility of foreign 
use exists under § 1.1503(d)-6(c)(l); 
whether an event presumptively con
stitutes a triggering event under 
§ 1.1503(d)-6(e)(l)(i)-(ix); whether the 
presumption of a triggering event is re
butted under § l.1503(d)-6(e)(2); and 
whether a domestic use agreement ter
minates under § 1.1503(d)-6(j)(1). The 
modification also provides that the Service 
will not ordinarily rule on the correspond
ing provisions of prior regulations under 
section IS03(d). Finally, the detennina
tion whether an event presumptively con
stitutes a triggering event for purposes of 
§ l.lS03-2(g)(2)(iii)(A)(l)-(7) is deleted. 

SECTION 2. BACKGROUND AND 
SCOPE OF APPLICATION 

.01 Background 
In the interest of sound tax administra

tion, the Service answers inquiries from in-

dividuals and organizations regarding their 
status for tax purposes and the tax effects 
of their acts or transactions before the fil
ing of returns or reports that are required 
by the Internal Revenue Code. There are, 
however, areas where the Service will not 
issue letter rulings or detennination let
ters, either because the issues are inher
ently factual or for other reasons. These 
areas are set forth in sections 3 and 4 of 
this revenue procedure. 

Section 3 lists areas in which letter rul
ings and determination letters will not be 
issued under any circumstances. 

Section 4 lists areas in which they will 
not ordinarily be issued; in these areas, 
unique and compelling reasons may jus
tify issuing a letter ruling or detennination 
letter. A taxpayer who plans to request a 
letter ruling or detennination letter in an 
area described in Section 4 should con
tact (by telephone or in writing) the Office 
of Associate Chief Counsel (International) 
(hereinafter "the Office") prior to making 
such request and discuss with the Office 
the unique and compelling reasons that the 
taxpayer believes justify issuing such letter 
ruling or determination letter. While not 
required, a written submission is encour
aged since it will enable Office personnel 
to arrive more quickly at an understand
ing of the unique facts of each case. A 
taxpayer who contacts the Office by tele
phone may be requested to provide a writ
ten submission. The Service may provide 
a general infonnation letter in response to 
inquiries in areas on either list. 

These lists are not all-inclusive. Fu
ture revenue procedures may add or delete 
items. The Service may also decline to 
rule on an individual case for reasons pe
culiar to that case, and such decision will 
not be announced in the Internal Revenue 
Bulletin. 

.02 Scope of Application 
This revenue procedure does not pre

clude the submission of requests for tech
nical advice to the Office from other of
fices of the Service. 

SECTION 3. AREAS IN WHICH 
RULING OR DETERMINATlON 
LETTERS WILL NOT BE ISSUED 

.01 Specific Questions and Problems 
(1 ) Section 861. - Income from 

Sources Within the United States.-A 
method for detennining the source of a 

pension payment to a nonresident alien 
individual from a trust under a defined 
benefit plan that is qualified under § 401 (a) 
if the proposed method is inconsistent 
with §§ 4.01, 4.02, and 4.03 of Rev. Proc. 
2004-37,2004-1 C.B. 1099. 

(2) Section 862.-Income from 
Sources Without the United States.-A 
method for detennining the source of a 
pension payment to a nonresident alien 
individual from a trust under a defined 
benefit plan that is qualified under § 401(a) 
if the proposed method is inconsistent 
with §§ 4.01, 4.02, and 4.03 of Rev. Proc. 
2004-37,2004-1 c.B. 1099. 

(3) Section 87l(g).-Special Rules for 
Original Issue Discount.-Whether a debt 
instrument having original issue discount 
within the meaning of § 1273 is not an 
original issue discount obligation within 
the meaning of § 871 (g)( 1 )(B )(i) when the 
instrument is payable 183 days or less from 
the date of original issue (without regard to 
the period held by the taxpayer). 

(4) Section 894.-Income Affected by 
Treaty.-Whether a person that is a resi
dent of a foreign country and derives in
come from the United States is entitled to 
benefits under the United States income 
tax treaty with that foreign country pur
suant to the limitation on benefits article. 
However, the Service may rule regarding 
the legal interpretation of a particular pro
vision within the relevant limitation on 
benefits article. 

(5) Section 954.-Foreign Base Com
pany Income.-The effective rate of tax 
that a foreign country will impose on in
come. 

(6) Section 770 1 (b).-Definition 
of Resident Alien and Nonresident 
Alien.-Whether an alien individual is a 
nonresident of the United States, including 
whether the individual has met the require
ments of the substantial presence test or 
exceptions to the substantial presence test. 
However, the Service may rule regard
ing the legal interpretation of a particular 
provision of § 770 I (b) or the regulations 
thereunder. 

.02 General Areas. 
(1) The prospective application of the 

estate tax to the property or the estate of 
a living person, except that rulings may 
be issued on any international issues in a 
ruling request accepted pursuant to § 5.06 
of Rev. Proc. 2007-1. 
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(2) Whether reasonable cause exists un

der Subtitle F (Procedure and Administra
tion) of the Code. 

(3) Whether a proposed transaction 

would subject a taxpayer to criminal penal
ties. 

(4) Any area where the ruling request 
does not comply with the requirements of 
Rev. Proc. 2007-1. 

(5) Any area where the same issue is the 

subject of the taxpayer's pending request 
for competent authority assistance under a 
United States tax treaty. 

(6) A "comfort" ruling wi II not be is

sued with respect to an issue that is clearly 
and adequately addressed by statute, reg
ulations, decisions of a court, tax treaties, 
revenue rulings. or revenue procedures ab
sent extraordinary circumstances (e.g .. a 
request for a ruling required by a govern
mental regulatory authority in order to ef
fectuate the transaction.) 

(7) Any frivolous issue, as that term is 
defined in § 6.10 of Rev. Proc. 2008-1. 

SECTION 4. AREAS IN WHICH 
RULING OR DETERMINATION 
LETTERS WILL NOT ORDINARILY 
BE ISSUED 

.01 Specific Questions and Problems 
(I) Section 367(a).-Transfers of Prop

erty from the United States.-Whether an 
oil or gas working interest is transferred 
from the United States for use in the ac
tive conduct of a trade or business for 
purposes of ~ 367(a)(3); and whether any 
other property is so transferred. where the 
determination requires extensive factual 
inquiry. 

(2) Section 367(b).-Other Trans
fers.-Whether a foreign corporation is 
considered a corporation for purposes of 
any nonrecognition provision listed in 
§ 367(b), and related issues, unless the 
ruling request presents a significant legal 
issue or subchapter C rulings are requested 
in the context of reorganizations or liqui
dations inyolving foreign corporations. 

(3) Section t.;6'+.-Definitions and 
Special Rules.-Whether a taxpayer is 
engaged in a trade or business within 
the United States, and whether income 
is effectively connected with the con
duct of a trade or business withm the 
United States: whether an instrument is 
a security ;j~ defined in ~ I.86..J.-2(c)(2): 
whether a taxpayer effects transactions in 
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the United States in stocks or secunnes 

under * 1.864-2(c)(2): whether an instru
ment or item is a commodity as defined 

in * 1.86-\'-2(d)(3): and for purposes of 
~ 1.864-2(d)( 1) and (2), whether a com
modity is of a kind customarily dealt in on 

an organized commodity exchange. and 
whether a transaction is of a kind custom

arily consummated at such place. 
(-\.) Section 87 I.-Tax on Nonresident 

Alien Individuals.-Whether the income 
earned on contracts that do not qualify as 
annuities or life insurance contracts be
cause of the limitations imposed by § 72(s) 
and § 7702( a) is portfolio interest as de

fined in § 871 (h). 
(5) Section RR I.-Tax on Income of 

Foreign Corporations Not Connected with 
United States Business.-Whether the 
income earned on contracts that do not 
qualify as annuities or life insurance con
tracts because of the limitations imposed 
by § 72(s) and § 7702(a) is portfolio inter
est as defined in § 881 (c). 

(6) Section 892.-lncome of Foreign 
Governments and of International Organi
zations.-Whether income derived by for
eign governments and international orga
nizations from sources within the United 
States is excluded from gross income and 
exempt from taxation and any underlying 
issue related to that determination. 

(7) Section 893.-Compensation of 
Employees of Foreign Governments and 
International Organizations.-Whether 
wages. fees. or salary of an employee of a 
foreign government or of an international 
organization received as compensation for 
official services to such government or in
ternational organization is excluded from 
gross income and exempt from taxation 
and any underlying issue related to that 
determination. 

(8) Section 894.-Income Affected by 
Treaty.-Whether the income received by 
an individual in respect of services ren
dered to a foreign government or a politi
cal subdivision or a local authority thereof 
is exempt from federal income tax or with
holding under any of the United States in
come tax treaties which contain provisions 
applicable to such individuals. 

(9) Section R94.-Income Affected by 
Treaty.-Whether a taxpayer has a perma
nent establishment in the United States for 
purposes of any United States income tax 
treaty and whether income is attributable 

to a permanent establishment in the United 

States. 
(10) Section 894.-Incomc Affected by 

Treaty.-Whether certain persons will be 
considered liable to tax under the laws of a 
foreign country for purposes of determin
ing if such persons are residents within the 
meaning of any United States income tax 
treaty. But see Rev. Rul. 2000-59.2000-2 

C.B.593. 
(11) Section 894.-Income Affected 

by Treaty.-Whether the income received 

by a nonresident alien student or trainee 
for services performed for a university 
or other educational institution is exempt 
from federal income tax or withholding 
under any of the United States income tax 
treaties which contain provisions applica
ble to such nonresident alien students or 

trainees. 
(12) Section 894.-lncome Affected by 

Treaty.-Whether the income received by 
a nonresident alien performing research or 
teaching as personal services for a univer
sity, hospital or other research institution 
is exempt from federal income tax or with
holding under any of the United States in
come tax treaties which contain provisions 
applicable to such nonresident alien teach
ers or researchers. 

(13) Section 894.-Income Affected by 
Treaty.-Whether a foreign recipient of 
payments made by a United States person 
is ineligible to receive the benefits of a 
United States tax treaty under the princi
ples of Rev. Rul. 89-110, 1989-2 C.B. 
275. 

(14) Section 894.-Income Affected by 
Treaty.-Whether a recipient of payments 
is or has been a resident of a country for 
purposes of any United States tax treaty_ 
Pursuant to § 1.884-5(f), however, the Ser
vice may rule whether a corporation repre
senting that it is a resident of a country is 
a qualified resident thereof for purposes of 
§ 884. 

(15) Section 894.-Income Affected by 
Treaty.-Whether an entity is treated as 
fiscally transparent by a foreign jurisdic
tion for purposes of § 894(c) and the regu
lations thereunder. 

(16) Section 90 I.-Taxes of Foreign 
Countries and of Possessions of United 
States.-Whether a foreign levy meets 
the requirements of a creditable tax under 
§ 901. 

( 17) Section 90 I.-Taxes of Foreign 
Countries and of Possessions of United 



States.-Whether a person claiming a 

credit has established, based on all of 
the relevant facts and circumstances, the 

amount (if any) paid by a dual capacity 
taxpayer under a qualifying levy that is not 

paid in exchange for a specific economic 
benefit. See § 1.90l-2A(c)(2). 

(18) Section 903.-Credit for Taxes in 
Lieu of Income, Etc., Taxes.-Whether a 
foreign levy meets the requirements of a 
creditable tax under § 903 

(19) Sections 927(a) (Repealed). 
936(h)(5), 943(a)(Repealed), 954( d), 
993(c).-Manufactured Product.

Whether a product is manufactured 
or produced for purposes of § 927(a) 
(Repealed), § 936(h)(5), § 943{a) 
(Repealed), § 954(d), and § 993(c). 

(20) Section 936.-Puerto Rico and 
Possession Tax Credit.-What constitutes 

a substantial line of business. 
(21) Section 956.-Investment of Earn

ings in United States Property.-Whether 
a pledge of the stock of a controlled for
eign corporation is an indirect pledge 
of the assets of that corporation. See 
§ J.956-2(c)(2) 

(22) Section 985.-Functional Cur
rency.-Whether a currency is the func
tional currency of a qualified business 
unit. 

(23) Section 989(a).-Qualified Busi
ness Unic-Whether a unit of the tax
payer's trade or business is a qualified 
business unit. 

(24) Section J058.-Transfers 
of Securities under Certain Agree
ments.-Whether the amount of any pay
ment described in § 1058(b)(2) or the 

amount of any other payment made in 
connection with a transfer of securitIes 
described in § 1058 is from sources within 
or without the United States; the character 

of such amounts; and whether the amounts 
constitute a particular kind of income for 
purposes of any United States income tax 
treaty 

(25) Section 1503(d).-Dual Con
solidated Loss.-Whether the income 

tax laws of a foreign country would 
deny any opportunity for the foreign 
use of a dual consolidated loss in the 
year in which the dual consolidated loss 
is incurred under § 1.1S03(d)-3(e)(l): 
whether no possibility of foreign 
use exists under § J .lS03(d)-6(c)(I): 
whether an event presumptively con

stitutes a triggering event under 

§ l.lS03(d)-6(e)(1)(i)-(ix); whether the 

presumption of a triggering event is re
butted under § l.lS03(d)-6(e)(2); and 

whether a domestic use agreement ter
minates under § 1.I503( d)-6(j)(I). The 

Service will also not ordinarily rule on the 
corresponding provisions of prior regula
tions under section l503( d). 

(26) Section 2501.-rmposition of 
Tax.-Whether a partnership interest 
is intangible properly for purposes of 
§ 2501(a)(2) (dealing with transfers of 

intangible property by a nonresident not a 
citizen of the United States). 

(27) Section nOI.-Defini-
tions.-Whether an estate or trust is a 
foreign estate or trw.t for federal income 
tax purposes. 

(28) Section 7701.-Defini-
tions.-Whether an intermediate entity is 
a conduit entity under § 1.881-3(a)(4); 
whether a transaction is a financing trans
action under § 1.88l-3(a)(ii)~ whether the 
participation of an intermediate entity in 
a financing arrangement is pursuant to a 
tax avoidance plan under § 1.881-3(b); 
whether an intermediate entity performs 
significant financing activities under 
§ 1.881-3(b )(3)(ii); whether an unre
lated intermediate entity would not have 

participated in a financing arrangement 
on substantially the same terms under 
§ 1.881-3(c). 

(29) Section 7874.-Expatriated Enti
ties and their Foreign Parents-Whether, 
after the acquisition, the expanded atfili

ated group has substantial business activi
ties in the foreign country in which, or un
der the law of which, the acquiring foreign 
entity is created Of organized, when com
pared to the total business activities of the 
expanded affiliated group. 

.02 General Areas 
(1) Whether a taxpayer has a business 

purpose for a tramaction or arrangement. 
(2) Whether a taxpayer uses a correct 

North American Industry Classification 
System (NAICS) code or Standard Indus
trial Classification (SIC) code. 

(3) Any transaction or series of trans
actions that is designed to achieve a differ

ent tax consequence or classification under 
U.S. tax law (including tax treaties) and 

the tax law of a foreign country, wherc the 
results of that different tax consequence 

or classification are inconsistent with the 
purposes of U.S. tax law (including tax 

treaties). 

(4)(a) Situations where a taxpayer or a 
related party is domiciled or organized in a 
foreign jurisdiction with which the Uniled 
States does not have an effective mecha

nism for obtaining tax information with re
spect to civil tax examinations and crim
inal tax investigations, which would pre
clude the Service from obtaining in[onna
tion located in such jurisdiction that is rel

evant to the analysis or examination of the 
taX issues involved in the rul1ng request. 

(b) The provisions of subsection 
4.02(4 lea) above shall not apply if the tax
payer or affected related party (i) consents 

to the disclosure of all relevant informa
tion requested by the Service in processing 
the ruling request or in the course of an 
examination to verify the accuracy of the 

representations made and to otherwise an
alyze or examine the tax issues involved 
in the ruling request, and (ii) waives all 
claims to protection of bank or commer
cial secrecy laws in the foreign jurisdiction 
with respect to the information requested 
by the Service. In the event the taxpayer's 
or related party's consent to disclose rele
vant information or to waive protection of 
bank or commercial secrecy is determined 
by the Service to be ineffective or of no 
force and effect, then the Service may 
retroactively rescind any ruling rendered 
in reliance on such consent. 

(5) The federal tax consequences of 
proposed federal, state, local, municipal, 
or foreign legislation. 

(6)(a) Situations involving the interpre
tation offoreign law or foreign documents. 

The interpretation of a foreign law or for
eign document means making a judgment 
about the import or effect of the foreign 
law or document that goes beyond its plain 
meaning 

(b) The Service, at its discretion, may 

consider rulings that involve the interpre
tation of foreign laws or foreign docu
ments. In these cases, the Service may re
quest information in addition to that listed 
in s§ 7.01 (2)(b) and (c) of Revenue Proce

dure 2008-1, including a discussion of the 
implications of any authority believed to 
interpret the foreign law or foreign docu

ment, such as pending legislation. treaties, 
court decisions, notices or administrative 
decisions. 
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SECTION 5. EFFECT ON OTHER 
REVENUE PROCEDURE 

Rev. Proc. 2007-7 is superseded. 

SECTION 6. EFFECTIVE DATE 

This revenue procedure is effective Jan
uary 7, 2008. 
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SECTION 7. DRAFTING 
INFORMATION 

This revenue procedure was compiled 
by Willard W. Yates of the Office of As
sociate Chief Counsel (International). For 
further information about this revenue pro-

cedure. please contact Mr. Yates at (202) 
622-3164 (not a toll-free number). 
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SECTION 1. PURPOSE 

This revenue procedure provides guid

ance for complying with the user fee 

program of the Internal Revenue Service 

as it pertains to requests for letter rulings. 

determination letters. etc., on matters un

der the jurisdiction of the Commissioner. 

Tax Exempt and Government Entities Di

vision; and requests for administrative 
scrutiny determinations under Rev. Proc. 

93-41. 1993-2 C.B. 536. 

SECTION 2. CHANGES 

.01 In general. This revenue procedure 

is a general update of Rev. Proc. 2007-8, 
2007-1 I.R.B. 230. 

.02 Section 3.01 is revised to reflect 
the legislation that makes Service user fees 
permanent. 

.03 Two new employee plans user fees 
are added to section 6.0 I as a result of on
going practice and the Pension Protection 
Act of 2006, Pub. L. No. 109-280. 

.04 As a result of the elimination of 
Form 6406. the user fee for that form is 
eliminated and the appropriate paragraphs 
renumbered. 

SECTION 3. BACKGROUND 

. 01 Legislation llUthorizing user fees. 
Section 7528 was added to the Code by 
section 202 of the Temporary Assistance 
for Needy Families Block Grant Program. 
Pub. L. No. 108-89. and was made per
manent by section 8244 of the U.S. Troop 
Readiness. Veterans' Care. Katrina Recov
ery, and Iraq Accountability Appropria
tions Act. 2007. Pub. L. No. 110-28. Sec
tion 7528 of the Code directs the Secre
tary of the Treasury or delegate (the "Sec
retary") to establish a program requiring 
the payment of user fees for requests to the 
Service for letter rulings. opinion letters, 
determination letters, and similar requests. 
The fees charged under the program (I) are 
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to vary according to categories or subcat

egories established by the Secretary; (2) 

are to be determined after taking into ac

count the average time for, and difficulty 

of. complying with requests in each cate

gory and subcategory; and (3) are payable 

in advance. Section 7528(b)(3) directs the 

Secretary to provide for exemptions and 

reduced fees under the program as the Sec

retary determines to be appropriate, but 

the average fee applicable to each category 

may not be less than the amount specified 

in § 7528. 

.02 Related revenue procedures. The 

various revenue procedures that require 
payment of a user fee, or an administra

tive scrutiny determination user fee are 
described in the appendix to this revenue 
procedure. 

SECTION 4. SCOPE 

.01 Requests to which user fees apply. 
In general. user fees apply to all requests 
for letter rulings, opinion letters, determi
nation letters, and advisory letters submit
ted by or on behalf of taxpayers, sponsor
ing organizations or other entities as de

scribed in this revenue procedure. Fur
ther, administrative scrutiny determination 
user fees, described in Rev. Proc. 93-41, 
are collected through the user fee program 
described in this revenue procedure. Re
quests to which a user fee or an administra
tive scrutiny determination user fee is ap
plicable must be accompanied by the ap
propriate fee as determined from the fee 
schedule set forth in section 6 of this rev
enue procedure. The fee may be refunded 
in limited circumstances as set forth in sec
tion 10. 

.02 Requests and other actions that do 
not require the payment of a user fee. Ac
tions which do not require the payment of 
a user fee include the following: 

(I) Requests for information letters as 

defined in Rev. Proc. 2008-4, page 121, 

this Bulletin. 

(2) Elections pertaining to automatic 

extensions of time under § 30 I. 9100-1 of 

the Procedure and Administration regula

tions. 

(3) Use of forms which are not to be 

filed with the Service. For example, no 

user fee is required in connection with the 

use of Form 5305, Traditional Individ
ual Retirement Trust Account , or Form 

5305-A, Traditional Individual Retire
ment Custodial Account, in order to adopt 

an individual retirement account under 
§ 408(a). 

(4) In general, plan amendments 

whereby sponsors amend their plans by 
adopting, word-for-word, the model lan

guage contained in a revenue procedure 

which states that the amendment should 

not be submitted to the Service and that 
the Service will not issue new opinion, 
advisory, ruling or determination letters 

for plans that are amended solely to add 
the model language. 

(5) Change in accounting period or ac
counting method permitted by a published 

revenue procedure that permits an auto
matic change without prior approval of the 
Commissioner. 

(6) Compliance and Correction Fees . 
Compliance fees and compliance COf

rection fees under the Employee Plans 

Compliance Resolution System are not 
described in this procedure because they 
are compliance fees or compliance COf

rection fees and not user fees. For further 
guidance, please see Rev. Proc. 2006-27, 

2006-1 c.B. 945, as modified by Rev. 
Proc. 2007-49,2007-30 I.R.B. 141. 

.03 Exemptions from the user fee re
quirements. The following exemptions ap
ply to the user fee requirements. These are 
the only exemptions that apply: 

(I) Departments, agencies, or instru
mentalities of the United States that cer-



tify that they are seeking a letter ruling, 
detennination letter, opinion letter or simi
lar letter on behalf of a program or activity 
funded by federal appropriations. The fact 
that a user fee is not charged has no bear
ing on whether an applicant is treated as 
an agency or instrumentality of the United 
States for purposes of any provision of the 
Code except for § 7528. 

(2) Requests as to whether a worker is 
an employee for federal employment taxes 

SECTION 5. DEFINITIONS 

and federal income tax withholding pur
poses (chapters 21, 22, 23, 23A, and 24 
of subtitle C of the Code) submitted on 
Form SS-8, Determination oJ Worker Sta
tus Jor Purposes of Federal Employment 
Taxes and Income Tax Withholding, or its 
equivalent. Such a request may be submit
ted in connection with an application for a 
determination on the qualification of a plan 
when it is necessary to determine whether 
an employer-employee relationship exists. 

See section 6.13 of Rev. Proc. 2008-6. 
page 192, this Bulletin. In that case, al

though no user fee applies to the request 
submitted on Fonn SS-8, the applicable 
user fee must be paid in connection with 
the application for determination on the 

plan's qualification. 

The following terms used in this revenue procedure are defined in the pertinent revenue procedures referred to below. which are 
described in the appendix: 

Administrative scrutiny determination 

Adoption agreement 

Advisory letter 

Basic plan document 

Determination letter 

Dual-purpose IRA 

Group exemption Jetter 

Information letter 

Letter ruling 

Mass submitter 

Mass submitter plan 

Master plan 

Minor modification 

Opinion letter 

Prototype plan 

Roth IRA 

SIMPLE IRA 

SIMPLE IRA Plan 

Plan Sponsor 

Sponsoring organization 

Staggered Remedial Amendment Period 

Substitute mortality table 

Volume submitter lead specimen plan 

Volume submitter plan 

Volume submitter specimen plan 

Word-for-word identical adoption 

Rev. Proc. 93-41 

Rev. Proc. 2005-16 

Rev. Procs. 2005-16,2008-6 

Rev. Proc. 2005-16 

Rev. Proes. 2007-52,2008-4 

Rev. Proc. 98-59 

Rev. Proc. 80-27 

Rev. Proc. 2008-4 

Rev. Proc. 2008-4 

Rev. Procs. 87-50,2005-16 

Rev. Proc. 2005-16 

Rev. Proc. 2005-16 

Rev. Procs. 87-50,2005-16 

Rev. Proes. 2005-16,2008-4 

Rev. Proe. 2005-16 

Rev. Proc. 98-59 

Rev. Proc. 97-29 

Rev. Proc. 97-29 

Rev. Proc. 2005-16 

Rev. Proes. 87-50,2005-16 

Rev. Proe. 2007-44 

Rev. Proc. 2007-37 

Rev. Proc. 2005-16 

Rev. Proc. 2005-16 

Rev. Proc. 2005-16 

Rev. Proes. 87-50,2005-16 
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SECTION 6. FEE SCHEDULE 

The amount of the user fee payable with respect to each category or subcategory of submission is as set forth in the following 

schedule. 

CATEGORY 

EMPLOYEE PLANS USER FEES 

.0 I Letter ruling requests. 

(I) Computation of exclusion for annuitant under § 72 

(2) Change in plan year (Fom1 5308) 

Note: No user fee is required if the requested change is pem1itted to be made 
pursuant to the procedure for automatic approval set forth in Rev. Proc. 

87-27, 1987-1 C.B. 769. In such a case, FOm1 5308 should not be submitted 

to the Service. 

(3) Certain waivers of 60-day rollover period 

(a) Rollover less than $50,000 

(b) Rollover equal to or greater than $50,000 and less than 

$100,000 

(c) Rollover equal to or greater than $100,000 

(4) Change in funding method 

(5) Letter ruling under Rev. Proc. 90-49, 1990-2 C.B. 620 

(6) Change in accounting method 

(7) Request for administrative exemptions for participant-directed 
transactions that are in compliance with the regulations under § 404(c) of 

ERISA 

(8) Approval to become a nonbank trustee (see § I A08-2(e) of the Income 
Tax Regulations) 

(9) Any letter ruling under § 419 or § 4I9A 

(10) Substitute mortality table under Rev. Proc. 2007-37 

(11) Waiver of minimum funding standard or excise tax of $1,000,000 or 
more (§ 412(d). 4971(b) or 497](f) 

(12) All other letter rulings, etc., including: 

(a) Administrative scrutiny determinations with respect to 
separate lines of business (for each separate line or lines 
of 5 or less) 

(b) Individually designed simplified employee pension 
(SEP) 

(c) Waiver of minimum funding standard or excise tax of 
less than $1,000,000 (§ 412(d). 4971(b) or 497 I (f) 

.02 Opinion letters on prototype individual retirement accounts and/or 
annuities. SEPs, SIMPLE IRAs, SIMPLE IRA Plans, and Roth lRAs. 

(I) Prototype IRA. SEP. SIMPLE IRA, SIMPLE IRA Plan, or Roth IRA, 
per plan document. new or amended 
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$500 

$500 

$500 

$1,500 

$3,000 

$2,800 

$2,800 

$2,800 

$2,800 

$14,500 

$14,500 

$14,500 

$14,500 

$9,000 

$3,000 



(2) Sponsoring organization's word-for-word identical adoption of mass 
submitter's prototype IRA, SEP, SIMPLE IRA, SIMPLE IRA Plan, or 
Roth IRA, per plan document or an amendment thereof 

(3) Sponsoring organization's minor modification of a mass submitter's 
prototype IRA, SEP, SIMPLE IRA, dual purpose IRA, SIMPLE IRA 
Plan, or Roth IRA, per plan ducument 

(4) Opinion letters on dual-purpose, per plan document new or amended 

(5) Assumption of sponsorship of an approved prototype IRA or SEP, 
without any amendment to the plan document by a new entity as 
evidenced by a change of an employer identification number 

Note: If a mass submitter submits. in any 12-month period ending January 
31, more than 300 applications on behalf of word-for-word adopters of 
prototype IRAs or prototype dual purpose IRAs with respect to a particular 
plan document, only the first 300 such applications will be subject to the 
fee; no fee will apply to those in excess of the first 300 such applications 
submitted within the 12-month period . 

. 03 Opinion Letters on master and prototype plans. 

(1) Mass submitter M & P plan, per basic plan document, new or 
amended. with one adoption agreement 

(2) Nonmass submission (new or amended) by M & P sponsor, per 
adoption agreement 

(3) Mass submitter M & P plan, per each additional adoption agreement 

(4) Sponsor's minor modification of M & P mass submitter's plan 
document, per adoption agreement 

(5) M & P mass submitter's request for an advisory letter with respect 
to the addition of optional provisions following issuance of a favorable 
opinion letter(see section 12.03J(c) of Rev. Proc. 2005-16), per basic 
plan document (regardless of the number of adoption agreements) 

(6) M & P mass submitter's addition of new adoption agreements after 
the basic plan document and associated adoption agreements have been 
approved. per adoption agreement 

Note 1: Mass submitters that are sponsors in their own right are liable for 
this fee. 

Note 2: If a mass submitter submits, in any 12-month period ending January 
31. more than 300 applications on behalf of word-for-word adopters with 
respect to a particular adoption agreement, only the first 300 such applications 
will be subject to the fee; no fee will apply to those in excess of the first 300 
such applications submitted within the 12-month period. 

(7) Sponsor's word-for-word identical adoption of M & P mass 
submitter's basic plan document (or an amendment thereof), per adoption 
agreement 

(8) Assumption of sponsorship of an approved M & P plan, without any 
amendment to the plan document by a new entity, as evidenced by a 
change of employer identification number 

(9) Mass submitter or sponsor per trust document in excess of 10 

.04 Advisory letters on volume submitter plans. 

$200 

$750 

$4,500 

$200 

$9,000 

$9,000 

$650 

$650 

$650 

$650 

$200 

$200 

$650 

(1) Volume submitter specimen plans $9,000 

(2) Volume submitter lead specimen plan $9,000 
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(3) Volume submitter specimen plan that is word-for-word identical to a 
lead specimen plan 

.05 Determination letters 

(I) If the plan is intended to satisfy a design-based or nondesign-based 
safe harbor, or if the applicant is not electing to receive a determination 
with respect to any of the general tests, and the applicant is not electing to 
receive a determination with respect to the average benefit test: 

(a) Form 5300 (Application for Determination for Employee 

Benefit Plan) 

(b) Form 5310 (Application for Determination for 

Terminating Plan) 

(e) Form 5307 (Application for Determination for Adopters 

of Master or Protot\'Pe or Volume Submitter Plans) 

(d) Multiple employer plans (Form 5300): 

(i) 2 to 10 Forms 5300 

(ii) II to 99 Forms 5300 

(iii) 100 to 499 Forms 5300 

(iv) Over 499 Forms 5300 

Note: In the case of a multiple employer plan 
that is adopted by other employers after the 
initial submission, the fee would be the same as 
in paragraph (I) above. 

(e) Multiple employer plans (Form 5310): 

0) 2 to 10 employers 

(ii) II to 99 employers 

(iii) 100 to 499 employers 

(iv) Over 499 employers 

(2) If the applicant is electing to receive a determination with respect to 
the average benefit test and/or any of the general tests: 

(a) Form 5300 (Application for Determination for Employee 
Benefit Plan) 

(b) Form 5310 (Application for Determination for 
Tenninating Plan) 

(c) Form 5307 (Application for Determination for Adopters 
of Master or Prototype or Volume Submitter Plans) 

(d) Multiple employer plans (Foml 5300): 
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(i) 2 to 10 Forms 5300 

(ii) II to 99 Forms 5300 

(iii) 100 tu 499 Forms 5300 

(iv) Over 499 Forms 5300 

Note: In the case of a multiple employer plan 
that is adopted by other employers after the 
initial submission, the fee would be the same as 
in paragraph (2) above. 

$200 

$1,000 

$1,000 

$300 

$1,500 

$1,500 

$10,000 

$10,000 

$1,500 

$1,500 

$10,000 

$\0,000 

$1,800 

$1,800 

$1,000 

$2,300 

$2,300 

$15,000 

$15,000 



(e) Multiple employer plans (Form 5310): 

(i) 2 to 10 employers 

(ii) II to 99 employers 

(iii) 100 to 499 employers 

(iv) Over 499 employers 

(3) Group trusts contemplated by Rev. Rul. 81-100, 1981-1 c.B. 326, 
and Rev. Rul. 2004-67,2004-2 C.B. 28. 

EXEMPT ORGANIZATlONS USER FEES 

.06 Letrer rulillgs, 

(I) Applications with respect to change in accounting period (Form 1128) 

Note: No user fee is charged if the prucedure described in Rev. Proc. 
85-58, 1985-2 C.B. 740, is used by timely filing the appropriate 

information return, or if the procedure described in Rev. Proc. 76--10, 
1976-1 C.B. 548, for organizations with group exemptions is followed. 

(2) Applications with respect to change in accounting method (Form 
3115) 

Note: No user fee is charged if the method described in Rev. Proc. 
2002-9,2002-1 C.E. 327. is used. Taxpayers complying timely with 
Rev. Proc. 2002-9 will be deemed to have obtained the consent of the 
Commissioner of Internal Revenue to change their method of accounting. 

(3) Request for approval of a qualified subsidiary related to a § 50 I (c )(25) 
organization. 

(4) All other letter rulings 

.07 Determination letters and requests for group exemption letters 

(1) Initial application for exemption under § 501 or § 521 from 

organizations (other than pension, profit-sharing, and stock bonus plans 
described in ~ 401) that have had annual gross receipts averaging not 
more than $10,000 during the preceding four years, or new organizations 
that anticipate gross receipts averaging not more than $10,000 during 
their first four years 

Note: Organizations seeking this reduced fee must sign a certification 
with their application that the receipts are or will be not more than the 
indicated amounts. 

(2) Initial application for exempt status from organizations otherwise 

described in paragraph (I) of this section 6.07 whose actual or anticipated 
gross receipts exceed the $10,000 average annually 

Note: If an organization that is already recognized as ~xempt under 
§ 501 (e) seeks reclassification under another subparagraph of § 50/(c), 
a new user fee will be charged whether or not a new application is 
required. An additional fee applies to organiLations that seek recognition 
of exemption under § 501(c)(4) (unless requested at the time of the 
§ 50I(c)(3) application) for a period for which they do not qualify for 
exemption under § 50!(c)(3) because their application was filed late and 

they do not qualify for relief under § 301.9100-1. 

$2.300 

$2,300 

$15,000 

$15,000 

$750 

$350 

$275 

$900 

$8.700 

$300 

$750 

(3) Group exemption letters $900 
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Note: An additional fee under (I) or (2) above is required when a central 
organization submits an initial application for exemption with its request 
for a group exemption letter. 

(4) Canadian registered charities 

In accordance with the income tax treaty between the United States and 
Canada, Canadian registered charities are automatically recognized as 
exempt under § 50 I (c )(3) without filing an application for exemption. 
For details, see Notice 99--47, 1999-2 C.B. 391. Therefore, no user fee 
is required when a Canadian registered charity submits all or part of a 
Form 1023 or other written request to be listed in Publication 78, or for a 
determination on its private foundation status . 

. 08 Summary of exempt orgal1iz.atiol1 fees 

This table summarizes the various types of exempt organization issues, indicates the office of jurisdiction for each type, and 
lists the applicable user fee. Reduced fees may be applicable in certain instances. 

ISSUE 

Accounting method changes 

Accounting period changes 

Qualified subsidiaries of § 50 I (c )(25) organizations 

Section 514(b)(3) Neighborhood Land Use Rule 

Section 4943(c)(7) extensions of disposal period 

ISSUE 

Application for recognition of exemption 

Reduced fee described in section 6.07( I) 

Advance ruling period inquiries 

Confirmation of exemption (to replace lost exempt 
status letter, and to reflect name and address 
changes) 

Reclassification of private foundation status 

Regulations § 301.9100 relief in connection with 
applications for recognition of exemption 

Section 507 terminations - advance ruling under 
§ 507(b)(I)(B) and notice under § 507(a)(1) or 
507(b)(1 )(B) 

Section 4940(d) exempt operating foundation status 

Section 4942(g)(2) set asides - advance approval 

Section 4945 advance approval of organization's 
grant making procedures 

Section 4945(0 advance approval of voter 
registration activities 
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TECHNICAL OFFICE 

DETERMINATIONS OFFICE 

USER FEE 

$275 

$350 

$900 

None 

$8,700 

USER FEE 

$750 

$300 

None 

None 

None 

None 

None 

None 

None 

None 

None 

none 



ISSUE DETERMINATIONS OFFICE 

Section 6033 annual infonnation return filing 
requirements 

Unusual grants to certain organizations under 
§§ 170(b)(l)(A)(vi) and 509(a)(2) 

SECTION 7. MAILING ADDRESS 
FOR REQUESTING LETTER 
RULINGS, DETERM1NATION 
LETTERS, ETC. 

.01 Matters handled by EP or EO Tech
nical. Requests should be mailed to the ap
propriate address set forth in this section 
7.0l. 

(1) Employee plans letter rulings under 
Rev. Procs. 79-62. 87-50, 90---49. 94-42. 
2000-41,2004-15, 2004-44, 2007-3~ or 
2008-4: 

Internal Revenue Service 
Attention: EP Letter Rulings 
P.O. Box 27063 
McPherson Station 
Washington, DC 20038 

(2) Employee plans opinion letters un
der Rev. Procs. 87-50, 97-29. and 98-59: 

Internal Revenue Service 

Attention: EP Opinion Letters 
P.O. Box 27063 
McPherson Station 
Washington, DC 20038 

(3) Employee plans administrative 
scrutiny determinations under Rev. Proc. 
93-41: 

Internal Revenue Service 
Attention: Administrative Scrutiny 
P.O. Box 27063 
McPherson Station 
Washington, DC 20038 

(4) Exempt organizations letter rulings: 

Internal Revenue Service 

Attention: EO Letter Rulings 
Po. Box 27720 

McPherson Station 
Washington, DC 20038 

Note: Hand delivered requests must be 
marked RULING REQUEST SUBMIS

SION. The delivery should be made to the 

following address between the hours of 

8:30 a.m. and 4:00 p.m. where a receipt 
will be given: 

Courier's Desk 

Internal Revenue Service 
Attention: SE:T:EP [or SE:T:EO] 
1111 Constitution Avenue, NW - PE 
Washington, DC 20224 

.02 Matters handled by EP or EO De

terminations Office. The following types 
of requests and applications are handled by 
the EP or EO Determinations Office and 
should be sent to the Internal Revenue Ser
vice Center in Covington, Kentucky, at the 

address shown below: requests for deter
mination letters on the qualified status of 
employee plans under §§ 401, 403(a), or 
409, and the exempt status of any related 
trust under § 50 I; applications for recogni

tion of tax exemption on Form 1023, Form 
1024 and Form 1028; and other applica
tions for recognition of qualification orex
emption. The address is: 

Internal Revenue Service 
P.O. Box 192 
Covington, KY 41012-0192 

The following types of requests and ap
plications are handled by the EP Determi

nations Office and should be sent to the 
Internal Revenue Service at the address 
shown below: requests for opinion letters 

and for volume submitter advisory letters 
on the form of employee plans under § 401 

or 403(a) and the exempt status of any re
lated trust under § 50 I. The address is: 

Internal Revenue Service 

P.O. Box 2508 
Rm.5106 
Cincinnati. OH 45201 

Applications shipped by Express Mail 
or a delivery service should be sent to: 

USER FEE 

None 

None 

Internal Revenue Service 
201 West Rivercenter Blvd. 
Attn: Extracting Stop 312 
Covington, KY 41011 

SECTION 8. REQUESTS 
INVOLVING MULTIPLE OFFICES, 
FEE CATEGORIES, ISSUES, 
TRANSACTIONS, OR ENTITIES 

.01 Requests involving several offices. 
If a request dealing with only one transac

tion involves more than one of the offices 
within Headquarters (for example, one 
issue is under the jurisdiction of the As

sociate Chief Counsel (Income Tax & 
Accounting) and another issue is under 

the jurisdiction of the Commissioner, Tax 
Exempt and Government Entities Divi
sion). only one fee applies, namely the 
highest fee that otherwise would apply 

to each of the offices involved. See Rev. 
Proe. 2008-1, this Bulletin, for the lIser 
fees applicable to issues under the juris
diction of the Associate Chief Counsel 
(Corporate), the Associate Chief Counsel 
(Financial Institutions & Products), the 
Associate Chief Counsel (Income Tax & 
Accounting), the Associate Chief Coun
sel (Passthroughs & Special Industries), 
the Associate Chief COllnsel (Procedure 

and Administration), the Associate Chief 
Counsel (International) or the Division 

Counsel/Associate Chief Counsel (Tax 
Exempt and Government Entities). 

.02 Requests involving severa/fee cate
/<,ories. If a request dealing with only one 

transaction involves more than one fee cat
egory, only one fee applies, namely the 
highest fee that otherwise would apply to 
each of the categories involved. 

.03 Requests involving several issues. If 
a request dealing with only one transaction 
involves several issues, or a request for a 

change in accounting method dealing with 
only one item or sub-method of accounting 
involves several issues, or a request for a 
change in accounting period dealing with 
only one item involves several issues, the 
request is treated as one reqllest. There-
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fore, only one fee applies, namely the fee 
that applies to the particular category or 
subcategory involved. The addition of a 
new issue relating to the same transaction 
will not result in an additional fce, unless 
the issue places the transaction in a higher 
fee category. 

.04 Requests inl'o!rillg sel'era! un
refmed tmllS([ctio/ls. If a request in
volves several unrelated transactions, 
or a request for a change in accounting 
method involves several unrelated items 
or sub-methods of accounting, or a request 
for a change in accounting period involves 
several unrelated items, each transaction 
or item is treated as a separate request. 
As a result. a separate fee will apply for 
each unrelated transaction or item. An 
additional fee will apply if the request is 
L:hanged by the addition of an unrelatcd 
transaction or item not contained in the 
initial submission. 

.05 Requests for separate letter rulings 
hr several entities. Each entity involved 
in a transaction (for example, an exempt 
hospital reorganization) that desires a sep
arate lettcr ruling in its own name must pay 
a separate fee regardless of whether the 
transaction or transactions may be viewed 
as related. 

SECTION 9. PAYMENT OF FEE 

.01 Method of payment. Each request 
to the Service for a letter ruling, determi
nation letter, opinion letter, etc., must be 
accompanied by a check or money order, 
payable to the United States Treasury, in 
the appropriate amount. Taxpayers should 
not send cash. 

.02 Transmittal forms. Form 8717, 
User Fee for Employee Plan Determi
nation, Opinion. and Advisory Letter 
Reqllest, and Form ):\718, User Fee for Ex
elllpt Orgalli~atioll Determination Letter 
Reljllest, are intended to be used as at
tachments to certain determination letter, 
opinion letter and advisory letter applica
tions. Space is reserved for the attachment 
of the applicable user fee check or money 
order. No similar form has been designed 
to be used in connection with requests for 
letter rulings or administrative scrutiny 
determinations. 

.03 Effect otl/Oflpayment or payment of 
illcorreCf al/lOllnt. 

It will be the general practice of the 
Senice that: 
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(I) The respective offices within the 
Service that are responsible for issuing let
ter rulings, determination letters, etc., will 
exercise discretion in deciding whether to 
immediately return submissions that are 
not accompanied by a properly completed 
check or money order or that are accom
panied by a check or money order for less 
than the correct amount. In those instances 
where the submission is not immediately 
returned, the requester will be contacted 
and given a reasonable amount of time to 
submit the proper fee. If the proper fee is 
not recei ved within a reasonable amount of 
time, the entire submission will then be re
turned. However, the respective offices of 
the Service, in their discretion, may defer 
substantive consideration of a submission 
until proper payment has been received. 

(2) An application for a determination 
letter will not be returned merely because 
Form 8717 or Form 8718 was not attached. 

(3) The return of a submission to the 
requester may adversely affect substantive 
rights if the submission is not perfected 
and resubmitted to the Service within 30 
days of the date of the cover letter return
ing the submission. Examples of this are: 
(a) where an application for a determina
tion letter is submitted prior to the expi
ration of the remedial amendment period 
under § 40 I (b) and is returned because no 
user fee was attached, the submission will 
be timely if it is resubmitted by the expi
ration of the remedial amendment period 
or, if later, within 30 days after the appli
cation was returned; and (b) where an ap
plication for exemption under § 501 (c)(3) 
is submitted before expiration of the pe
riod provided by § 1.508-1 (a)(2) and is re
turned because no user fee was attached, 
the submission will be timely if it is re
submitted before expiration of the period 
provided by § 1.508-1 (a)(2) or within 30 
days. whichever is later. 

(4) If a check or money order is for 
more than the correct amount, the submis
sion will be accepted and the amount of the 
excess payment will be returned to the re
quester. 

SECTION 10. REFUNDS 

.01 General rule. In general, the fee 
will not be refunded unless the Service de
clines to rule or make a determination on 
all issues for which a ruling or determina
tion letter is requested. 

.02 Examples. 
(I) The following situations are exam

ples in which the fee will not be refunded: 

(a) The request for a letter ruling, de
termination letter, etc., is withdrawn at any 
time subsequent to its receipt by the Ser
vice, unless the only reason for withdrawal 
is that the Service has advised the requester 
that a higher user fee than was sent with 
the request is applicable and the requester 
is unwilling to pay the higher fee. For ex
ample, no fee will be refunded where the 
taxpayer has been advised that a proposed 
adverse ruling is contemplated and subse
quently withdraws its submission. 

(b) The request is procedurally defi
cient, although accompanied by the proper 
fee or an overpayment, and it is not timely 
perfected. When there is a failure to timely 
perfect the request, the case will be consid
ered closed and the failure to perfect will 
be treated as a withdrawal for purposes of 
this revenue procedure. An exemption ap
plication that is not substantially complete 
is considered a procedurally deficient re
quest for a letter ruling or a determination 
letter on exempt status. 

(c) In the case of a request for a letter 
ruling, if the case has been closed by the 
Service because essential information has 
not been submitted timely, the request may 
be reopened and treated as a new request, 
but the requester must pay another user 
fee before the case can be reopened. See, 
section 11.04(5) of Rev. Proc. 2008-4, 
page 121, this Bulletin. 

(d) A letter ruling, determination let
ter, etc., is revoked in whole or in part at 
the initiative of the Service. The fee paid 
at the time the original letter ruling, deter
mination letter, etc., was requested will not 
be refunded. 

(e) The request contains several issues 
and the Service rules on some, but not all, 
of the issues. The highest fee applicable to 
the issues on which the Service rules will 
not be refunded. 

(f) The requester asserts that a letter 
ruling the requester received covering a 
single issue is erroneous or not responsive 
(other than an issue on which the Service 
has declined to rule) and requests recon
sideration. The Service, upon reconsider-



alion, does not agree that the letter ruling 
is erroneous or is not responsive. The fee 
accompanying the request for reconsidera
tion will not be refunded. 

(g) The situation is the same as de
scribed in subparagraph (f) of this section 
10.02(1) except that the letter ruling cov
ered several unrelated transactions. The 
Service, upon reconsideration, does not 
agree with the requester that the letter rul
ing is erroneous or is not respons) ve for all 
of the transactions, but does agree that it 
is erroneous as to one transaction. The fee 
accompanying the request for reconsidera
tion will not be refunded except to the ex
tent applicable to the transaction for which 
the Service agrees the letter ruling was in 
error. 

(h) The request is for a supplemental 
letter ruling, determination letter, etc, con
cerning a change in facts (whether signif
icant or not) relating to the transaction on 
which the Service ruled. 

(i) The request is for reconsideration 
of an adverse or partially adverse letter rul
ing or a final adverse determination letter, 
and the taxpayer submits arguments and 
authorities not submitted before the origi
nalletter ruling or detennination letter was 

issued. 

If the matter involves primarily: 

(2) The following situations are exam
ples in which the user fee will be refunded: 

(a) In a situation to which section 
10.02(1 )(i) of this revenue procedure does 
not apply, the taxpayer asserts that a let
ter ruling the tax.payer received covering 
a single issue is erroneous or is not re
sponsive (other than an issue on which 
the Service declined to ruJe) and requests 
reconsideration. Upon reconsideration, 
the Service agrees that the letter ruling is 
erroneous or is not responsive. The fee 
accompanying the taxpayer's request for 
reconsideration will be refunded. 

(b) In a situation to which section 
1 D.02( 1 )(i) of this revenue procedure does 
not apply, the requester requests a supple
mental letter ruling, determination 1etter, 
etc., to correct a mistake that the Service 
agrees it made in the original letter ruling, 
detennination letter, etc., such as a mistake 
in the statement of facts or in the citation 
of a Code section. Once the Service agrees 
that it made a mistake, the fee accompany
ing the request for the supplemental letter 
ruling, determination letter. etc., will be 
refunded. 

(c) The taxpayer requests and is 
granted relief under § 7805(b) in con
nection with the revocation in whole or 
in part, of a previously issued letter rul-

ing, determination letter, etc. The fee 
accompanying the request for relief will 
be refunded. 

Cd) In a situation to which section 
10.02(1 )(e) of this revenue procedure 
applies, the requester requests reconsider
ation of the Service's decision not to rule 
on an issue. Once the Service agrees to 
rule on the issue, the fee accompanying 
the request for rewnsideration will be re
funded. 

SECTION 11. REQUEST FOR 
RECONSIDERATION OF USER FEE 

A taxpayer that believes the user fee 
charged by the Service for its request for 
a letter ruling, determination letter, etc., 
is either not applicable or incorrect and 
wishes to receive a refund of all or pan of 
the amount paid (see section 1 D of this rev
enue procedure) may request reconsidera
tion and, if desired, the opportunity for an 
oral discussion by sending a letter to the 
Internal Revenue Service at the applica
ble Post Office Box or other address given 
in section 7. Both the incoming enve
lope and the letter requesting such recon
sideration should be prominently marked 
"USER FEE RECONSIDERATION RE
QUEST." No user fee is required for these 
requests. The request should be marked 
for the attention of: 

Employee plans letter ruling requests and all other employee 
plans matters handled by EP Technical 

Mark/or the attention 0[' 

Employee Plans Technical 

Exempt organizations letter ruling requests Exempt Organizations Technical 

Employee plans determination letter requests and opinion letter 
and advisory letter requests pursuant to Rev. Proc. 2005-16 

Manager, EP Determinations Quality Assurance 

Exempt organizations detennination letter requests Manager, EO Determinations Quality Assurance 

SECTION 12. EFFECT ON OTHER 
DOCUMENTS 

Rev. Proc. 2007-8 is superseded. 

SECTION 13. EFFECTIVE DATE 

This revenue procedure is effective Jan
uary 7, 2008. 

SECTION 14. PAPERWORK 
REDUCTION ACT 

The collections of information con
tained in this revenue procedure have 
been reviewed and approved by the Office 
of Management and Budget in accor
dance with the Paperwork Reduction Act 
(44 U.S.c. 3507) under control number 
1545-1520. 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless the 

collection of information displays a valid 
OMB control number. 

The collections of infonnation in this 
revenue procedure are in section 6.07 and 
section 11. This information is required 
to substantiate that a taxpayer or an ex
empt organization seeking to pay a reduced 
user fee with respect to a request for a 
determination letter is entitled to pay the 
reduced fee; to identify the user fee cat
egory and corresponding fee required to 
be paid with respect to determination let
ter requests; to request reconsideration of 
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the user fee charged by the Service and, 
in connection with such a request. to in
dicate whether an oral discussion is de
sired. This information will be used to 
enable the Service to determine whether 
the taxpayer or exempt organization is en
titled to pay a reduced user fee, to ascer
tain whether reconsideration of the user fee 
is being requested and, if it is being re
que\ted, whether an oral discussion is re
quested. The collections of information 
are voluntary, to obtain a benefit. The 
likely respondents are individuals, busi
nesses or other for-profit institutions, non
profit institutions, and small businesses or 
organizations. 

The estimated total annual reporting 
and/or recordkeeping burden is 300 hours. 

The estimated annual burden per re
spondentirecordkeeper varies from one 
hour to ten hours, depending on individual 
circumstances, with an estimated average 
of three hours. The estimated number of 
respondents and/or recordkeepers is 90 
(requests for reduced fees) and 10 (re
quests for reconsideration of fee). 

The estimated annual frequency of re
sponses is on occasion. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally tax returns and tax return 
information are confidential, as required 
by 26 U.s.c. 6103. 

DRAFTING INFORMATION 

The principal author of this revenue 
procedure is Michael Rubin of the Em
ployee Plans, Tax Exempt and Gov
ernment Entities Division. For further 
information regarding employee plans 
matters in this revenue procedure, please 
contact the Employee Plans' taxpayer as
sistance telephone service 877-829-5500 
(a toll-free number) between the hours of 
8:30 a.m. and 4:30 p.m., Eastern time. 
Monday through Friday. For employee 
plans matters. please e-mail Mr. Rubin at 
Reti remelll P/aIlQlIestiolls@irs.gOl'. For 
exempt organization matters, please con
tact Mr. Ted Lieber at 202-283-8999 (not 
a toll-free number). 
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APPENDIX 

Following is a list of revenue proce
dures requiring payment of a user fee or an 
administrative scrutiny determination user 
fee. 

A. Procedures applicable to both 

Employee Plans and Exempt 

Organizations 

Rev. Proc. 2008-4, this Bulletin, pro
vides procedures for issuing letter rulings, 
information letters, etc., on matters relat
ing to matters under the jurisdiction of the 
Commissioner, Tax Exempt and Govern
ment Entities Division. 

B. Procedures applicable to Employee 
Plans matters other than actuarial matters 

Rev. Proc. 75-26, 1975-1 C.B. 722, 
sets forth the general procedures of the 
Internal Revenue Service for the process
ing of applications for exemption under 
§ 4975(c)(2). 

Rev. Proc. 87-50, 1987-2 C.B. 647, 
as modified by Rev. Proc. 91-44, Rev. 
Proc. 92-38, and Rev. Proc. 2002-10, 
2002-1 c.B. 40 L sets forth the proce
dures of the Service relating to the issuance 
of rulings and opinion letters with respect 
to the establishment of individual retire
ment accounts and annuities (lRAs) un
der § 408, the entitlement to exemption of 
related trusts or custodial accounts under 
§ 408(e), and the acceptability of the form 
of prototype simplified employee pension 
(SEP) agreements under §§ 408(k) and 
415. 

Rev. Proc. 92-24, 1992-1 C.B. 739, 
provides procedures for requesting deter
mination letters on the effect on a plan's 
qualified status under § 40 I (a) of the Code 
of plan language that permits, pursuant to 
§ 420, the transfer of assets in a defined 
benefit plan to a health benefits account 
described in § 401(h). 

Rev. Proc. 92-38. 1992-1 C.B. 859, 
provides notice that individual retirement 
arrangement trusts, custodial account 
agreements, and annuity contracts must 
be amended to provide for the required 
distribution rules in § 408(a)(6) or (b)(3) 
of the Code. In addition, Rev. Proc. 
92-38 modifies the guidance in Rev. Proc. 
87-50 with regard to opinion letters issued 
to sponsoring organizations, incl uding 

mass submitters and sponsors of prototype 
IRAs. 

Rev. Proc. 93-41, 1993-2 c.B. 536, 
sets forth the procedures of the Service re
lating to the issuance of an administrative 
scrutiny determination as to whether a sep
arate line of business satisfies the require
ment of administrative scrutiny within the 
meaning of § 1.414(r)-6. 

Rev. Proc. 97-29, 1997-1 C.B. 698, 
describes model amendments for SIMPLE 
IRAs; guidance to drafters of prototype 
SIMPLE IRAs on obtaining opinion let
ters: permissive amendments to sponsors 
of nonSIMPLE IRAs; the opening of a pro
totype program for SIMPLE IRA Plans; 
and transitional relief for users of SIMPLE 
IRAs and SIMPLE IRA Plans that have not 
been approved by the Service. 

Rev. Proc. 98-59, 1998-2 c.B. 727, 
provides guidance on obtaining opinion 
letters to drafters of prototype Roth IRAs, 
and provides transitional relief for users of 
Roth IRAs that have not been approved by 
the Internal Revenue Service. 

Rev. Proc. 2003-16,2003-1 C.B. 359, 
sets forth guidelines for the implementa
tion of the provision for a waiver of the 
60-day rollover period described in section 
644 of EGTRRA. 

Rev. Proc. 2005-16.2005-1 C.B. 674, 
revises and combines the Service's mas
ter and prototype (M&P) and volume sub
mitter program into a unified program for 
the pre-approval of pension, profit-sharing 
and annuity plans. 

Rev. Proc. 2008-6, this Bulletin, pro
vides procedures for issuing determination 
letters on the qualified status of employee 
plans under §§ 401(a), 403(a), 409, and 
4975(e)(7). 

C. Procedures applicable to Employee 
Plans actuarial matters 

Rev. Proc. 79-62, 1979-2 c.B. 576, 
outlines the procedure by which a plan 
sponsor or administrator may request a 
determination that a plan amendment is 
reasonable and provides for only de min
imis increases in plan liabilities in accor
dance with § 412(f)(2)(A) of the Code and 
§ 304(b)(2)(A) of ERISA. 

Rev. Proc. 90-49, 1990-2 C.B. 620, 
modifies and replaces Rev. Proc. 89-35, 
1989-1 C.B. 917, in orderto extend the ef
fective date to contributions made for plan 
years beginning after December 31, 1989, 



to change the deadline for requesting rul
ings under the revenue procedure, to revise 
the infonnation requirements for a ruling 
request made under the revenue proce
dure, to furnish a worksheet for actuarial 
computations, and to provide a special 
rule under which certain de minimis non
deductible employer contributions to a 
qualified defined benefit plan may be 
returned to the taxpayer without a formal 
ruling or disallowance from the Service. 

Rev. Proc. 94--42, 1994-1 CB. 717, 
sets forth a procedure for obtaining ap
proval of an amendment to a qualified plan 
that, under § 412(c)(8), reduces the ac
crued benefits of plan participants. 

Rev. Proc. 2000-41,2000-2 CB. 371, 
sets forth the procedure by which a plan 
administrator or plan sponsor may obtain 
approval of the Secretary of the Treasury 
for a change in funding method as pro
vided by § 412(c)(5) of the Code and sec
tion 302(c)(5) of ERISA. 

Rev. Proe. 2004-15, 2004-1 CB. 
490, sets forth procedures for requesting 
waivers of the minimum funding standard 
described in § 412(d) and the issuance of 
such waivers by the office of the Director, 
Employee Plans, Tax Exempt and Govern
ment Entities Division. 

Rev. Proc. 2004--44, 2004-2 C.B. 134, 
outlines the procedure by which a plan ad
ministrator or plan sponsor may request 
and obtain approval for an extension of 
an amortization period in accordance with 
§ 412(e) of the Code and section 304(a) of 
ERISA. 

Rev. Proc. 2007-37, 2007-25 I.R.B. 
1433, provides guidelines for requesting 
letter rulings for substitute mortality tables 
for certain defined benefit plans as a result 
of section 102 and I 12 of the Pension Pro
tection Act of 2006. 

D. Procedures applicable to Exempt 
Organizations matters only 

Rev. Proe. 80-27, 1980-1 CB. 677, 
as modified by Rev. Proc. 96-40, 1996-2 
C.B. 301, provides procedures under 
which recognition of exemption from fed
eral income tax under § SOI(c) may be 
obtained on a group basis for subordinate 
organizations affiliated with and under the 
general supervision or control of a central 
organization. This procedure relieves each 
of the subordinates covered by a group 
exemption letter from filing its own appli
cation for recognition of exemption. 

Rev. Proc. 2007-52, 2007-30 I.R.B. 
222, sets forth revised procedures with re
gard to applications for recognition of ex
emption from federal income tax under 
§§ 501 and 521. 
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Part IV. Items of General Interest 
Cumulative List of 
Announcements Relating 
to Section 7 428( c) Validation 
of Certain Contributions 
Made During Pendency 
of Dectaratory Judgment 
Proceedings from January 1, 
2007 through December 31, 
2007. 

Announcement 2008-1 

The following is a cumulative listing of 
names of organizations that are presently 
challenging, under section 7428 of the In
ternal Revenue Code, the revocation of 
their status as organizations entitled to re
ceive deductible contributions in declara
tory judgment suits in the Tax Court, the 
United States District Court for the District 
of Columbia, or the United States Court of 
Federal Claims. The purpose of this an
nouncement is to inform potential donors 
to these organizations of the protection un
der 7428(c) for certain contributions made 
during the litigation period. 

Protection under section 7428(c) of the 
Code begins on the date that the notice 
of revocation is published in the Internal 
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Revenue Bulletin and ends on the date 
on which a court first determines that an 
organization is not described in section 
l70(c)(2), as more particularly set forth in 
section 7428(c)(I). In the case of indi
vidual contributors, the maximum amount 
of contributions protected during this pe
riod is limited to $1,000.00, with a hus
band and wife being treated as one contrib
utor. This protection is not extended to any 
individual who was responsible, in whole 
or in part, for the acts or omissions of the 
organization that were the basis for the 
revocation. This protection also applies 
(but without limitation as to amount) to or
ganizations described in section 170(c)(2) 
which are exempt from tax under section 
50 I (a). If the organization ultimately pre
vails in its declaratory judgment suit. de
ductibility of contributions would be sub
ject to the normal limitations set forth un
der section 170. 

I. Notice of Disposition of Declaratory 
Judgment Proceedings under Section 
7428 

This announcement serves notice to 
donors that on January 5, 2007, the United 
States Tax Court entered a decision ac
cepting the agreement of the parties re-

garding the organization described below, 
Pursuant to the Decision, the organiza
tion listed below is described in section 
501(c)(3) and is recognized as exempt 
from tax under section 50 I (a) but is classi
fied as a private foundation under section 
509(a). 

Michael and Laura Gallop Family 
Foundation 
Agoura Hills, CA 

II. Notice of Disposition of Declaratory 
Judgment Proceedings Under Section 
7428 

This announcement serves notice to 
donors that on August 17,2007, the United 
States Court of Appeals for the Fifth 
Circuit dismissed the case involving the 
below-referenced organization. The or
ganization listed below is not recognized 
as an organization described in section 
50 I (c)(3) and is not exempt from tax under 
section 501(a) and is not an organization 
described in section 170(c)(2). 

Rameses School of San Antonio, Texas 
San Antonio. TX 



Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 42.-Low-lncome 
Housing Credit 

Low-income housing credit; satis
factory bond; "bond factor" amounts 
for the period January through March 
2008. This ruling provides the monthly 
bond factor amounts to be used by taxpay
ers who dispose of qualified low-income 
buildings or interests therein during the 
period January through March 2008. 

Rev. Rul. 2008-2 

In Rev. Rul. 90-60, 1990-2 C.B. 
3, the Internal Revenue Service provided 

guidance to taxpayers concerning the gen
eral methodology used by the Treasury 
Department in computing the bond factor 
amounts used in calculating the amount of 
bond considered satisfactory by the Secre
tary under § 42(j)(6) of the Internal Rev
enue Code. It further announced that the 
Secretary would publish in the Internal 
Revenue Bulletin a table of bond factor 
amounts for dispositions occurring during 
each calendar month. 

Rev. Proc. 99-11, 1999-1 C.B. 275, 
established a collateral program as an al
ternative to providing a surety bond for 
taxpayers to avoid or defer recapture of 

Table I 
Rev. Rul. 2008-2 

the low-income housing tax credits under 
~ 42(j)(6). Under this program, taxpayers 
may establish a Treasury Direct Account 
and pledge certain United States Treasury 
securities to the Internal Revenue Service 
as security. 

This revenue ruling provides in Table 
I the bond factor amounts for calculating 
the amount of bond considered satisfactory 
under § 42(j)(6) or the amount of United 
States Treasury securities to pledge in a 
Treasury Direct Account under Rev. Proc. 
99-11 for dispositions of qualified low-in
come buildings or interests therein during 
the period January through March 2008. 

Monthly Bond Factor Amounts for Dispositions Expressed 
As a Percentage of Total Credits 

Calendar Year Building Placed in Service 
or, if Section 42(f)(l) Election Was Made, 

the Succeeding Calendar Year 

Month of 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 
Disposition 

Jan '08 16.41 30.70 43.23 54.19 63.81 65.42 67.35 69.63 72.14 74.79 77.33 
Feb '08 16.41 30.70 43.23 54.19 63.81 65.27 67.19 69.46 71.96 74.59 77.11 
Mar '08 16.41 30.70 43.23 54.19 63.81 65.12 67.04 69.29 71.78 74.39 76.89 

Table I (cont'd) 
Rev. Rul. 2008-2 

Monthly Bond Factor Amounts for Dispositions Expressed 

Month of 2005 2006 2007 
Disposition 

Jan '08 79.56 81.57 83.59 
Feb '08 79.31 81.30 83.27 
Mar '08 79.07 81.05 82.99 

For a list of bond factor amounts ap
plicable to dispositions occurring during 
other calendar years, see: Rev. Rul. 98-3, 
1998-1 C.B. 248; Rev. Rul. 2001-2, 
2001-1 C.B. 255; Rev. Rul. 2001-53, 
2001-2 C.B. 488; Rev. Rul. 2002-72, 

As a Percentage of Total Credits 

Calendar Year Building Placed in Service 
or, if Section 42(f)( 1) Election Was Made, 

the Succeeding Calendar Year 

2008 

83.98 
83.98 
83.98 

2002-2 C.B. 759; Rev. Rul. 2003-117, 
2003-2 C.B. 1051; Rev. Rul. 2004--100, 
2004-2 C.B. 718; Rev. Rul. 2005-67, 
2005-2 C.B. 771; Rev. Rul. 2006-51, 
2006-2 C.B. 632; and Rev. Rul. 2007-62, 
2007-41 I.R.B. 767. 

DRAFTING INFORMATION 

The principal author of this revenue 
ruling is David McDonnell of the Office 
of Associate Chief Counsel (Passthroughs 
and Special Industries). For further in
formation regarding this revenue ruling, 
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contact Mr. McDonnell at (202) 622-3040 
(not a toll-free call). 

Section 162.-Trade or 
Business Expenses 

A notice provides rules under which a 2-percent 

;;hareholder-employee in an S corporation is entitled 

to the deduction under section 162(}) of the Internal 

Revenue Code for accident and health insurance pre

miums that are paid or reimbursed by the S corpo

ration and included In the 2-percent shareholder-em

ployee's gross income. See Notice 2008-1. page 251. 

Section 483.-lnterest on 
Certain Deferred Payments 

A ruling provides the dollar amounts. increased by 

the 2008 inflation adjustment. for section 1274A of 

the Code. See Rev. Rul. 2008-3. page 249. 

Section 988.-Treatment of 
Certain Foreign Currency 
Transactions 

26 CFR 1.988-1: Cerlain dejinilions and special 
ruieJ. 
(Also § 1988-2.) 

Foreign currency exchange traded 
notes. This ruling holds that a foreign 
currency exchange traded note is debt for 
U.S. federal tax purposes, even when the 
initial investment and repayment are made 
in U.S. dollars and the investor may get 
back fewer U.S. dollars than it invested. 
A companion publication to this ruling, 
Notice 2008-2, will ask for comments 
on prepaid forward contracts and similar 
arrangements that are not treated as debt 
for U.S_ federal tax purposes. 

Rev. Rul. 2008-1 

ISSUE 

What is the characterization for U.S. 
federal tax purposes of an instrument (de
scribed further below) that is issued and re
deemed for U.S. dollars, but that provides 
an economic return that is determined by 
reference to the euro and market interest 
rates in respect of the euro? 

FACTS 

Assume that on January L 2007, the 
spot rate of exchange of U.S. dollars for 
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euros was $1 = €0.75. On January I, 
2007, Holder delivered $100 to Issuer in 
exchange for the Issuer's obligation (the 
--Instrument") to deliver to Holder, on Jan

uary I, 2010, the U.S. dollar equivalent 
of an amount of euros (the "U.S. Dol
lar Equivalent Amount"). The U.S. Dol

lar Equivalent Amount is determinable on 
January 1, 20 I 0, and is the sum of the fol
lowing amounts translated into U.S. dol

lars at the spot rate on January I, 2010: 
(i) €75, and (ii) an amount of euros cal
culated by reference to a compound stated 
rate of return applied to €75 from January 
I, 2007, until January 1,2010. The com
pound stated rate of return is the excess of a 
rate based on euro interest rates over a rate 
labeled as a "fee" for the benefit of the Is
suer. (The U.S. Dollar Equivalent Amount 
to be paid by Issuer to Holder on January I, 
20 I 0, may also be determined by reference 
to a mathematical formula that generates 
the same substantive effect as the method
ology described above.) 

Holder and Issuer expect that Issuer will 
pay the U.S. Dollar Equivalent Amount 
on January 1, 20 10. The legal remedies 
provided in the Instrument are not mate
rially different than legal remedies associ
ated with instruments that are debt for fed
eral tax purposes. 

The U.S. dollar is the functional cur
rency of Holder. 

There is a significant possibility that the 
U.S. Dollar Equivalent Amount payable 
by Issuer to Holder on January l, 2010, 
may be significantly less than $100. 

ANALYSIS 

An instrument that requires payments 
to be made in a foreign currency (that 
is, nonfunctional currency) can be debt 
for U.S. federal income tax purposes. 
See, e.g., section 988(c)(l)(B)(i) of the 
Internal Revenue Code. Thus, although 
nonfunctional currency is considered to be 
"property" for U.S. federal tax purposes 
(see, e.g., Philip Morris Inc. v. Com
missioner, 71 F.3d 1040 (2d Cir. 1995), 
aff'g 104 I.e. 61 (1995); National-Stan
dard Company v. Commissioner, 749 
F.2d 369 (6th Cir. 1984), aff'g 80 I.e. 
551 (1983», it is treated like money for 
purposes of determining the amount and 
timing of interest that accrues on debt. See 
§ 1.988-2(b)(2) of the Income Tax Reg
ulations; S. Rep. No. 313, 99th Cong., 

2d Sess., 1986-3 (Vol. 3) e.n. 461-463 
(1986). Section 988 and regulations there

under also provide that the acquisition of 
a debt instrument or becoming the obligor 
under a debt instrument is a section 988 
transaction if the amount that a taxpayer 
is entitled to receive or is required to pay 
is determined by reference to the value 
of a nonfunctional currency. See, e.g., 
section 988(c)(I); §§ 1.988-l(a)(I) (flush 
language), 1.988-2(b )(2)(i)(B)(2). These 

provisions indicate that a financial in

strument all the payments of which are 
determined by reference to a single cur
rency can be debt, notwithstanding the 
fact that (i) all actual payments due un
der the instrument are made in a different 
payment currency, and (ii) the amount of 
the different payment currency that the 
issuer pays at maturity may be less than 
the amount of the different payment cur
rency that was initially advanced. Indeed, 
section 988 was adopted, in part, to negate 
suggestions "that U.S. tax consequences 
can be manipulated by arranging to repay 
a foreign-currency denominated loan in 
U.S. dollars equivalent in value at repay
ment to the foreign currency borrowed." 
S. Rep. No. 313, 99th Cong., 2d Sess., 
1986-3 (Vol. 3) e.B, 451 (1986). See also 
H.R. Rep. No. 426, 99th Congo lSI Sess. 
1986-3 (Vol. 2) C.B. 466 (1985) and Gen
eral Explanation of the Tax Reform Act of 
1986, 100th Cong., 1 sl Sess., 1087 (1987). 

The Instrument, in form, resembles a 
U.S. dollar denominated derivative con
tract in which the Holder prepays its obli
gations under the contract, and is entitled 
to receive a return based exclusively on 
the value of property at maturity. (See No
tice 2008-2, 2008-2 I.R.B. 252, dated Jan
uary 14, 2008, requesting comments with 
respect to these types of derivative con
tracts.) However, the U.S. Dollar Equiv
alent Amount that is payable at maturity 
by the Issuer under the terms of the In
strument is determined exclusively by ref
erence to (i) the U.S. dollar value of the 
euros at issuance and at maturity, and (ii) 
market interest rates in respect of the euro. 
At inception (on January 1, 2007), the 
Holder delivers the U.S. dollar equivalent 
of €75, and at maturity (on January 1, 
2010) the Issuer is required to pay the U.S. 
dollar equivalent of €75, plus the U.S. 
dollar value at maturity of a return based 
on euro interest rates. The fact that in
tervening currency fluctuations may cause 



the amount of U.S. dollars that Holder re
ceives at maturity (on January 1,2010) to 

be less than the amount of U.S. dollars that 
the Holder paid for the Instrument (on Jan
uary 1, 2007) does not affect the character

ization of the Instrument as debt, which is 
based on an analysis of payments with re

spect to the euro. The Issuer's translation 
of U.S. dollars into euros (on January I, 
2007) and euros into U.S. dollars (on Jan
uary 1,2010) is not relevant to the Instru
ment's characterization. 

HOLDING 

For U.S. federal tax purposes. the 
Instrument is euro-denominated indebted
ness of Issuer. This result is not affected 
if the Instrument is (i) privately offered, 
(ii) publicly offered, or (iii) traded on an 
exchange. 

DRAFTING INFORMATION 

The principal authors of this revenue 
ruling are John W. Rogers III of the 
Office of the Associate Chief Counsel 
(Financial Institutions & Products) and 
Margaret Harris of the Office of Associate 
Chief Counsel (Intemational). For further 
infonnation regarding this revenue ruling, 
contact Mr. Rogers at (202) 622-3950 or 
Ms. Harris at 202-622-3870 (not toll-free 
calls). 

Section 1274.-Determi
nation of Issue Price in the 
Case of Certain Debt Instru
ments Issued for Property 

A ruling provides the dollar amounts. increased by 
the 2008 inflation adjustment. for section 1274A of 

the Code. See Rev. Rul. 2008-3, page 249. 

Section 1274A.-Special 
Rules for Certain 
Transactions Where Stated 
Principal Amount Does Not 
Exceed $2,800,000 
26 CFR 1. J 274A-1.' Special ruler for certain trans
a((ions where stated principal amounr does 110/ ex
ceed $2.800,000. 
(Also 9§ 483, 1274.) 

Section 1274A - Inflation adjusted 
numbers for 2008. This ruling provides 
the dollar amounts, increased by the 2008 
inflation adjustment, for section 1274A of 
the Code. Rev. Rul. 2007-4 supple
mented and superseded. 

Rev. Rul. 2008-3 

This revenue ruling provides the dollar 
amounts, increased by the 2008 inflation 
adjustment. for § 1274A of the Internal 
Revenue Code. 

BACKGROUND 

In general, §§ 483 and 1274 detennine 
the principal amount of a debt instrument 
given in consideration for the sale or ex

change of non publicly traded property. In 
addition, any interest on a debt instrument 
subject to § 1274 is taken into account un
der the original issue discount provisions 
of the Code. Section 1274A, however. 
modifies the rules under §§ 483 and 1274 
for certain types of debt instruments. 

In the case of a "qualified debt instru
ment," the discount rate used for purposes 
of § § 483 and 1274 may not exceed 9 per
cent, compounded semiannually. Section 
1274A(b) defines a qualified debt instru
ment as any debt instrument given in con
sideration for the sale or exchange of prop
erty (other than new § 38 property within 
the meaning of § 48(b), as in effect on the 
day before the date of enactment of the 
Revenue Reconciliation Act of 1990) if the 
stated principal amount of the instrument 
does not ex.ceed the amount specified in 
§ 1274A(b). For debt instruments arising 
out of sales or exchanges before January 1, 
1990, this amount is $2,800,000. 

In the case of a "cash method debt in
strument," as defined in § 1274A(c), the 

borrower and lender may elect to use the 
cash recei pts and disbursements method 
of accounting. In particular, for any cash 
method debt instrument § 1274 does not 
apply, and interest on the instrument is ac
counted for by both the borrower and the 
lender under the cash method of account
ing. A cash method debt instrument is 
a qualified debt instrument that meets the 
following additional requirements: (A) In 
the case of instruments arising out of sales 
or exchanges before January 1, 1990. the 
stated principal amount does not exceed 
$2,000,000; (B) the lender does not use an 
accrual method of accounting and is not a 
dealer with respect to the property sold or 
exchanged; (C) § 1274 would have applied 
to the debt instrument but for an election 
under § 1274A(c); and (D) an election un
der § 1 274A(c) is jointly made with respect 
to the debt instrument by the borrower and 
lender. Section 1.I 274 A-I (c)(1) of the In
come Tax Regulations provides rules con
cerning the time for, and manner of, mak
ing this election. 

Section 1274A(d)(2) provides that, for 
any debt instrument arising out of a sale 
or exchange during any calendar year 
after 1989, the dollar amounts stated in 
§ 1274A(b) and § 1274A(c)(2)(A) are 
increased by the inflation adjustment for 
the calendar year. Any increase due to 
the inflation adjustment is rounded to the 
nearest multiple of$ 100 (or, ifthe increase 
is a multiple of $50 and not of $100, the 
increase is increased to the nearest mul
tiple of $100). The inflation adjustment 
for any calendar year is the percentage (if 
any) by whieh the CPl for the preceding 
calendar year exceeds the CPl for calendar 
year 1988. Section 1274A(d)(2)(8) de

fines the cpr for any calendar year as the 
average of the Consumer Price Index as of 
the close of the 12-month period ending 
on September 30 of that calendar year. 

INFLATION-ADJUSTED AMOUNTS 
UNDER § 127 4A 

For debt instruments arising out of sales 
or exchanges after December 31. 1989. the 
inflation-adjusted amounts under § l274A 
are shown in Table I. 
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Rev. Rul. 2008-3 Table I 
Inflation-Adjusted Amounts Under § 1274A 

Calendar Year 1274A(b) Amount 1274A(c)(2)(A) Amount 

of Sale (qualified debt (cash method debt 

or Exchange instrument) instrument) 

1990 $2,933,200 $2,095,\00 

1991 $3,079,600 $2,199,700 

1992 $3234,900 $2,310,600 

1993 $3,332,400 $2,380,300 

1994 $3,433,500 $2,452.500 

1995 $3,523,600 $2,516,900 

1996 $3,622,500 $2,587.500 

1997 $3.723,800 $2,659,900 

1998 $3,823,100 $2,730,800 

1999 $3,885,500 $2,775,400 

2000 $3,960,100 $2,828,700 

2001 $4,085,900 $2,918,500 

2002 $4,217,500 $3,012,500 
2003 $4,280,800 $3,057,700 

2004 $4,381,300 $3,129.500 
2005 $4,483,000 $3,202,100 
2006 $4,630,300 $3,307,400 
2007 $4,800,800 $3,429,100 
2008 $4,913,400 $3,509,600 

Note: These inflation adjustments were computed using the All-Urban, Consumer Price Index, 1982-1984 base, published 
by the Bureau of Labor Statistics. 

EFFECT ON OTHER DOCUMENTS 

Rev. Rul. 2007--4, 2007--4 I.R.B. 351, 
is supplemented and superseded. 

DRAFTING INFORMATION 

The author of this revenue ruling is 
Richard C. LaFalce of the Office of the 
Associate Chief Counsel (Financial Insti
tutions and Products). For further informa-
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tion regarding this revenue ruling, please 
contact Mr. LaFalce at (202) 622-3930 
(not a toll-free call). 

Section 1372.-Partnership 
Rules to Apply for Fringe 
Benefit Purposes 

This notice provides rules under which a 2·percent 

shareholder·employee in an S corporation is entitled 

to the deduction under section 162(1) of the Internal 

Revenue Code for accident and health insurance pre

miums that are paid or reimbursed by the S corpo· 

ration and included in the 2-percent shareholder-em· 

ployee's gross income. See Notice 2008·1, page 251. 



Part III. Administrative, Procedural, and Miscellaneous 
Special Rules for Health 
Insurance Costs of 2-Percent 
Shareholder-Employees 

Notice 2008-1 

PURPOSE 

This notice provides rules under which 
a 2-percent shareholder-employee in an 
S corporation is entitled to the deduction 
under § 162(1) of the Internal Revenue 
Code for accident and health insurance 
premiums that are paid or reimbursed 
by the S corporation and included in the 
2-percent shareholder-employee's gross 
income. 

LAW AND ANALYSIS 

Section 1372(a) provides that, for pur
poses of applying the income tax provi
sions of the Code relating to employee 
fringe benefits, an S corporation shall be 
treated as a partnership, and any 2-per
cent shareholder of the S corporation shall 
be treated as a partner of such partner
ship. For purposes of § 1372, the term 
"2-percent shareholder" is any person who 
owns (or is considered as owning within 
the meaning of § 318) on any day during 
the taxable year of the S corporation more 
than 2 percent of the outstanding stock of 
such corporation or stock possessing more 
than 2 percent of the total combined vot
ing power of all stock of such corporation. 
Section I 372(b ). 

Accident and health insurance premi
ums paid or furnished by an S corporation 
on behalf of its 2-percent shareholders 
in consideration for services rendered 
are treated for income tax purposes like 
partnership guaranteed payments under 
§ 707(c) of the Code. Rev. Rul. 91-26, 
1991-1 c.B. 184. An S corporation is 
entitled to deduct the cost of such em
ployee fringe benefits under § 162(a) ifthe 
requirements of that section are satisfied 
(taking into account the rules of § 263). 
The premium payments are included in 
wages for income tax withholding pur
poses on the shareholder-employee's Form 
W-2, Wage and Tax Statement, but are not 
wages subject to Social Security and Medi
care taxes if the requirements for exclusion 
under section 3121 (a)(2)(B) are satisfied. 

See § 3121(a)(2)(B); Ann. 92-16, 1992-5 
I.R.B. 53. The 2-percent shareholder is 
required to include the amount of the ac
cident and health insurance premiums in 
gross income under § 61(a). 

Section 106 provides an exclusion 
from the gross income of an employee 
for employer-provided coverage under 
an accident and health plan. A 2-percent 
shareholder is not an employee for pur
poses of § 106. Treas. Reg. § 1.1 06-1 ; 
section 1372(a). Accordingly, the premi
ums are not excludible from the 2-percent 
shareholder-employee's gross Income un
der § 206. 

Section 162(1)(l)(A) allows an individ
ual who is an employee within the meaning 
of § 401(c)(I) to take a deduction in com
puting adjusted gross income for amounts 
paid during the taxable year for insurance 
that constitutes medical care for the tax
payer, his or her spouse, and dependents. 
The deduction is not allowed to the ex
tent that the amount of the deduction ex
ceeds the earned income (within the mean
ing of section 40l(c)(2)) derived by the 
taxpayer from the trade or business with 
respect to which the plan providing the 
medical care coverage is established. Sec
tion 162(1)(2)(A). Also, the deduction is 
not allowed for amounts during a month 
in which the taxpayer is eligible to partic
ipate in any subsidized health plan main
tained by an employer of the taxpayer or 
of the spouse of the taxpayer. Section 
162(1)(2){B). 

A 2-percent shareholder-employee in 
an S corporation, who otherwise meets the 
requirements of section 162(1), is eligible 
for the deduction under section 162(1) if 
the plan providing medical care coverage 
for the 2-percent shareholder-employee is 
established by the S corporation. Rev. Rul. 
91-26,1991-1 CB. 184. A plan providing 
medical care coverage for the 2-percent 
shareholder-employee in an S corporation 
is established by the S corporation if: (1) 
the S corporation makes the premium 
payments for the accident and health 
insurance policy covering the 2-percent 
shareholder-employee (and his or her 
spouse or dependents, if applicable) 
in the current taxable year; or (2) the 
2-percent shareholder makes the premium 
payments and furnishes proof of premium 

payment to the S corporation and then the 
S corporation reimburses the 2-percent 
shareholder-empluyee for the premium 
payments in the current taxable year. If the 
accident and health insurance premiums 
are not paid or reimbursed by the 
S corporation and included in the 2-percent 
shareholder-employee's gross income, a 
plan providing medical care coverage for 
the 2-percent Shareholder-employee is 
not established by the S corporation and 
the 2-percent shareholder-employee in an 
S corporation is not allowed the deduction 
under § 162(1). 

In order for the 2-pecent shareholder
employee to deduct the amount of the ac
cident and health insurance premiums, the 
S corporation must report the accident and 
health insurance premiums paid or reim
bursed as wages on the 2-percent share
holder-employee's Form W-2 in that same 
year. In addition, the shareholder must re
port the premium payments or reimburse
ments from the S corporation as gross in
come on his or her Form 1040, U.S. Indi-
vidual Income Tax Return. 

EXAMPLES 

The following examples illustrate these 
rules. The following examples assume 
that each shareholder is a 2-percent share
holder-employee in an S corporation, 
whose earned income from the S corpora
tion exceeds the amount of the premiums 
for the accident and health insurance poli
cies covering the shareholder. his or her 
spouse and dependents. None of the share
holders in the following examples are 
eligible to participate in any subsidized 
health plan maintained by an employer 
of the shareholder or the shareholder's 
spouse. 

Example 1. (i) FOr 2008, shareholder J\ obtains 
an accident and health insurance policy in the name 
of shareholder A and makes the premium payments 
on the rolicy. The S corporation makes no payments 
or reimbursements with respect to the premiums. 

(ii) A plan providing medical care for share~ 

holder A is not established by the S corporation and 
shareholder A is not entitled to the deduction under 
§ 162(1). 

Example 2. (il For 2008, the S corporation ob
tains an accident and health insurance plan in the 
name of the S corporation. The health plan provides 

coverage for shareholder B, B's spouse and depen
dents. The S corporation makes all the premium pay
ments to the insurance company. The S corpora~ 

lion reports the amount of the premiums as wage" on 
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shareholder 8\ Form W-2 for 2008 and shareholder 
B reports that amount as gross income on Form ! 040 
for 2008. 

(ii) A plan providing medica! care 1m share
holder B has been established by the S corporatIOn 
and shareholder B IS allowed the deduction under 
* 1 fJ2(i) for 20()X. 

Example 3. (i) For 2008. shareholder C obtains 
an accident and health IIlsurance policy in the name 
of shareholder C. The S corporal ion rna~es all lhe 
premium payments to the insurance company. The 
S corporatIOn reports the amount of the premIUms as 
wages on shareholder C\ Forlll W -2 for 2008 and 
shareholder C reports that amount as gross income on 
Form 1040 lor lOOK. 

(ii) A plan providing medical care for share
holder C has been established by the S corporation 
and ,hareholder C is allowed the deduction under 
~ 162(1) for 20()X. 

Example 4. (il For 2008. shareholder D obtains 
an accident and health insurance policy in the name 
of shareholder D. Shareholder D makes the premIUm 
payments to the insurance company and furnishes 
proof of premium payment to the S corporation. The 
S corporation then reimburses shareholder D for the 
pn:rniulIl payments. The S corporation reports the 
amount of the premium reimbursements as wages on 
\hareholuer D's Foml W-2 for 2008 and shareholder 
D reports that amount as gross income on Form 1040 
for 2008. 

(iil A plan providing medical care for share
holder D has been established by the S corporation 
and shareholder D is allowed the deduction under 
~ 162(1) for 2008. 

AMENDED RETURNS FOR PRIOR 
TAXABLE YEARS 

Taxpayers who did not claim deduc
tions for fringe benefits described in this 
notice may file timely amended tax returns 
to claim the deduction under § 162(1) if the 
taxpayers satisfy the requirements of this 
notice. The statement "Filed Pursuant to 
Notice 2008-1" should be written on the 
top of any amended return. 

The Service does not consider pay
ments of accident and health insurance 
premiums by an S corporation on be
half of 2-percent shareholder-employ
ees to be distrihutions for purposes of 
the single class of stock requirement of 
§1361(b)(I)(D). 

DRAFTING INFORMATION 

The principal authors of this notice are 
Mireille Khoury of the Office of Division 
Counsell Associate Chief Counsel (Tax 
Exempt and Government Entities) and 
Charles D. Wi en of the Office of Associate 
Chief Counsel (Passthroughs and Special 
Industries). For further information re
garding this notice as it relates to acciuent 
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and health insurance costs of self-em
ploycd individuals generally, contact 
Mireille Khoury at (202) 622-6080 (not 
a toll-free call). For further information 
relating to accident and health insurance 
costs of 2-percent shareholder-employees 
of S corporations, contact Charles D. Wien 
at (202) 622-3070 (not a toll-free call). 

Timing, Character, Source 
and Other Issues Respecting 
Prepaid Forward Contracts 
and Similar Arrangements 

Notice 2008-2 

SECTION I. PURPOSE 

The purpose of this notice is to request 
comments from the public with respect to 
issues that arise in connection with certain 
financial transactions frequently referred 
to in the marketplace as prepaid forward 
contracts (or in certain circumstances as 
exchange traded notes). 

SECTION 2. BACKGROUND 

The Internal Revenue Service and the 
Treasury Department are considering the 
tax policy issues raised by certain finan
cial transactions frequently referred to in 
the marketplace as prepaid forward con
tracts (or in certain circumstances as ex
change traded notes). These transactions 
resemble typical forward contracts (that is, 
bilateral, executory contracts in which one 
party agrees to purchase an asset on a fu
ture date for a specific forward purchase 
price. payable at that future time), but the 
purchase price is paid in advance of fu
ture delivery or cash settlement. Thus, 
these transactions typically involve an ini
tial payment by one party in exchange for 
a promise of either (i) a future delivery of 
a particular asset or group of assets (for 
example, stocks or commodities), or (ii) a 
future payment determined exclusively by 
reference to the value of such assets. 

In particular, the Internal Revenue Ser
vice and the Treasury Department are con
sidering whether the parties to such a trans
action should be required to accrue in
come/expense during the term of the trans
action. if the transaction is not otherwise 
indebtedness for U.S. federal income tax 
purposes. See Rev. Rul. 2008-1, 2008-2 

LRB. 248. dated January 14,2008 (hold
inO" that an instrument resembling. in fonn, e 

a prepaid forward contract is debt). The 
Internal Revenue Service and the Treasury 
Department are also considering a number 
of other issues associated with these trans
actions, including: 

• 

• 

• 

• 

• 

• 

• 

• 

• 

The appropriate methodology for ac
cruing income or expense, if that is 
deemed appropriate (for example. a 
mark-to-market methodology or a 
method resembling the noncontingent 
bond method set forth in § 1.1275-4 of 
the Income Tax Regulations); 

How an accrual regime might be de
signed so that it does not inappropri
ately or inadvertently cover routine 
commercial transactions involving 
property sales in the ordinary channels 
of commerce; 

The appropriate character (capital vs. 
ordinary. and if ordinary. whether in
terest) of any income accruals required 
under such an accrual regime. as well 
as the character of amounts less than. 
or in excess of, these accruals; 

Whether the tax treatment of the trans
actions should vary depending on the 
nature of the underlying asset (for ex
ample, stocks vs. commodities); 

Whether the tax treatment of the trans
actions should vary depending on 
whether the transactions are (i) exe
cuted on a futures exchange (and are 
not otherwise subject to section 1256 
of the Internal Revenue Code), or (ii) 
memorialized in an instrument that is 
traded on a securities exchange; 

Whether the transactions should be 
treated as indebtedness pursuant to 
regulations issued under section 7872; 

Whether section 1260 applies, or 
should apply. to prepaid forward con
tracts and similar transactions; 

The degree to which such transactions 
(and any income accruals that may be 
mandated) should be taxed under sec
tions 871 and 881; 

How the income with respect to such 
instruments should be treated for pur
poses of section 954 (for example, as 



income equivalent to interest or gains 
from property that does not give rise to 
income); 

• How investments in such contracts 
should be treated under section 956; 

• Whether there are other issues that 
should be considered with respect 
to these transactions (for example, 
whether short term transactions should 
be subject to the accrual regime); 

• Identifying arrangements similar to 
prepaid forward contracts that should 
be accorded tax treatment similar to 
that of prepaid forward contracts; and 

• Appropriate transition rules and effec
tive dates. 

SECTION 3. REQUEST FOR 
COMMENTS 

The Internal Revenue Service and the 
Treasury Department request public com
ments with respect to the issues described 
in Section 2 of this notice. Comments 
must be submitted by May 13, 2008. All 
materials submitted will be available for 
public inspection and copying. Comments 
may be submitted to Internal Revenue Ser
vice, CC:PA:LPD:RU (Notice 20m~-2), 
Room 5203, PO Box 7604, Ben Franklin 
Station. Washington, D.C. 20044. Sub
missions may also be hand-delivered 
Monday through Friday between the hours 
of8:00 a.m. and4:00p.m. to the Courier's 
Desk, Internal Revenue Service, 1111 
Constitution Avenue, NW, Washington, 
DC 20224, Attn: CC:PA:LPD:RU (Notice 
2008-2), Room 5203. Submissions 
may also be sent electronically via the 
internet to the following email address: 
Notice. Comments@ irscounsel. treas.gov. 
Include the notice number (Notice 
2008-2) in the subject line. 

DRAFTING INFORMATION 

The principal author of this notice is 
John W. Rogers III of the Office of the As
sociate Chief Counsel (Financial Institu
tions & Products). For further information 
regarding this notice, contact Mr. Rogers 
at (202) 622-3950 (not a toll-free call). 

Creditability of Mexican Single 
Rate Business Tax 

Notice 2008-3 

The Internal Revenue Service (IRS) 
and the Treasury Department are eval
uating the impuesto empresariai a tasa 
unica (IETU), a single rate business tax 
recently adopted by Mexico effective Jan
uary 1, 2008, to determine whether it is a 
creditable income tax under Article 24( 1) 
(Relief from Double Taxation) of the Con
vention Between the Government of the 
United States of America and the Gov
ernment of the United Mexican States for 
the Avoidance of Double Taxation and the 
Prevention of Fiscal Evasion with Respect 
to Taxes on Income (the Treaty). 

Article 24( I) of the Treaty generally 
provides that the United States will allow 
a credit for income tax paid to Mexico by 
or on behalf of a U.S. resident. The taxes 
in paragraphs 3 and 4 of Article 2 (Taxes 
Covered by the Convention) of the Treaty 
are treated as income taxes for purpo~es 
of Article 24(1) and are therefore eligible 
for a credit. In the case of Mexico, these 
taxes are the income tax imposed by Mex
ico's Income Tax Law and any substan
tially similar taxes imposed in addition to, 
or in place of, the taxes listed in paragraph 
3 of Article 2 after September 18, 1992, the 
date the Treaty was signed. 

The IRS and the Treasury Department 
believe that the provisions, design, and 
full operation of the IETU, including its 
interaction with Mexico's regular income 
tax, require study to determine whether the 
IETU is a creditable income tax. In view of 
the responsibility of the IRS to administer 
U.S. tax laws and treaties, pending the con
clusion ofthis study, the IRS will not chal
lenge a taxpayer's position that the IETU 
is an income tax that is eligible for a credit 
under Article 24( I) of the Treaty. This no
tice is effective for the IETU paid or ac
crued on or after January 1, 2008. Any 
change in the foreign tax credit treatment 
of the lETU as a result of the study will be 
prospective, and apply solely to the IBTU 
paid or accrued in taxable years beginning 
after the date that further guidance is is
sued. 

DRAFTING INFORMATION 

Various personnel from the IRS and the 
Treasury Department participated in the 
development of this notice. For further 
information regarding this notice, contact 
Nina E. Chowdhry of the Office of As
sociate Chief Counsel ([ntemational) at 
(202) 622-3880 (not a toll-free call). 

Claims Submitted to the IRS 
Whistleblower Office Under 
Section 7623 

Notice 2008-4 

SECTION 1. PURPOSE 

This notice provides guidance to the 
public on how to file claims under Internal 
Revenue Code section 7623 as amended 
by the Tax Relief and Health Care Act of 
2006, Pub. L. No. 109-432 (120 Stat. 
2958) (the Act) enacted on December 20, 
2006. 

SECTION 2. BACKGROUND 

Section 406 of the Act amended section 
7623 of the Internal Revenue Code con
cerning the payment of awards to certain 
persons who detect underpayments of tax. 
Prior statutory authority to pay awards at 
the discretion of the Secretary was re-dcs
ignated as section 7623(a), and a new sec
tion 7623(b) was added to the Code. Addi
tional provisions in section 406 of the Act 
establish a Whistleblower Office within 
the IRS and address reward program ad
ministration issues. These provisions were 
not incorporated into the Code. 

The award program authorized by sec
tion 7623(a) has been previously imple
mented through regulations appearing at 
section 301. 7 623-1 of the Procedure and 
Administration Regulations, the substance 
of which is reprinted as IRS Publication 
733, with additional administrative guid
ance appearing in the Internal Revenue 
Manual. Those regulations and Internal 
Revenue Manual provisions will continue 
to be followed for award claims within 
the scope of section 7623(a), except to the 
extent Sections 3.02 and 3.03 of this no
tice provides interim guidance regarding 
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submissions of infonnation under section 
7623(a). 

New section 7623(b) requires that 
awards be made for suhmissions meeting 
certain criteria. Individuals are eligible 
for section 7623(b) awards based on the 
amount collected as a result of any admin
istrative or judicial action resulting from 
the information provided. Because new 
section 7623( b) includes several require
ments that are inconsistent with existing 
regulations and administrative guidance 
llpplicable to award claims under section 
7623(a). the regulations which appear 
at section 301.7623-1 will not apply to 
the new award program authorized by 
section 7623(b). This notice provides in
terim guidance applicable to award claims 
submitted under the authority of section 
7623(b). In addition, this notice seeks 
public comment on the topics covered 
herein. 

SECTION 3. INTERIM GUIDANCE 

3.0 I Eligibility Requirements to Submit 
Claims Under Section 7623(b) 

To be eligible for an award under sec
tion 7623(b), the tax, penalties, interest, 
additions to tax, and additional amounts 
in dispute must exceed in the aggregate 
$2,000,000 and, if the allegedly noncom
pliant person is an individual, the individ
ual's gross income must exceed $200,000 
for any taxable year at issue in a claim. If 
the thresholds in section 7623(b) are not 
met. section 7623(a) authorizes, but does 
not require, the Service to pay for infor
mlltion relating to violations of the inter
nal revenue laws that result in the govern
ment's recovery of tax. Submissions that 
do not qualify under section 7623(b) will 
he processed under section 7623(a). Un
like payments made on claims under sec
tion 7623(b). there is no requirement that 
payments made on claims under section 
7623(a) be subject to the statutory award 
percentages. The United States Tax Court 
appeal provi,ions added by the Act and 
codified in section 7623(b)(4) are applica
ble exclusively to award claims under sec
tion 7623(b). Accordingly. there is no right 
to appeal to the Tax Court for claims under 
section 7623(a). 
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3.02. Suhmission of Information for 
Award under Sections 7623(a) or (b) 

(I) Individuals submitting infonna
tion under section 7623(a) or (b) must 
complete IRS Fonn 211. Application for 
Awardfor Originalll1formation. (available 
on II'\\'\\". irs.gov) and send the completed 

Form 211 to: 

Internal Revenue Service 
Whistleblower Office 
SE:WO 
1111 Constitution Ave .. NW 
Washington, D.C. 20224 

(2) All claims for awards must be sub
mitted under penalty of perjury in accor
dance with section 3.03(9) below. 

Until further guidance is issued, claims 
for awards may not be submitted electron
ically or by fax. 

3.03 Information to be Included with IRS 
Form 211 

The Form 211 must be completed in its 
entirety and should include the following 
infonnation: 

(1) The date the claimant submits the 
claim; 

(2) Claimant's name; 
(3) Name of claimant's spouse (if appli

cable): 
(4) Claimant's contact information. in

cluding address with zip code and tele
phone number; 

(5) Claimant's date of birth; 
(6) Claimant's Taxpayer Identification 

Number (e.g .. Social Security Number or 
Individual Taxpayer Identification Num
ber) and Taxpayer Identification Number 
of claimant's spouse, if applicable. 

(7) Specific and credible information 
concerning the person(s) that the claimant 
believes have failed to comply with tax 
laws and which will lead to the collection 
of unpaid taxes. This information should 
include the following: 

(i) The legal name of the person(s) (e.g., 
individual or entity), and any related per
son(s). that committed the violation of tax 
laws: 

(ii) The person's aliases, if any; 
(iii) The person's address; 
(iv) The person's Taxpayer Identifica

tion Number(s); 

(v) A description of the amount(s) and 
tax year(s) of Federal tax claimed to be 
owed. and facts supporting the basis forthe 
amount(s) claimed to be owed: 

(vi) Documentation to substantiate the 
claim (e.g .• financial data: the location of 
bank accounts, assets. hooks, and records: 
transaction documents or analyses relevant 
to the claim): and 

(vii) Any and all other facts and infor
mation pertaining to the claim. 

If available information is not provided 
by the claimant, the claimant bears the risk 
that such infonnation may not be consid
ered by the Whistleblower Office in mak
ing any award detennination. If docu
ments or supporting evidence are known to 
the claimant but are not in his or her pos
session or control, the claimant should de
scribe these documents and identify their 
location to the best of his or her ability. 

(8) Explanation of how the informa
tion that fonns the basis of the claim came 
to the attention of the claimant, includ
ing the date(s) on which this information 
was acquired, and a complete description 
of the claimant's present or former rela
tionship (if any) to the person that is the 
subject of the claim (e.g .. family member, 
acquaintance. client, employee. accoun
tant. lawyer, bookkeeper, customer). If 
the claimant identifies multiple person(s) 
as the subject of a claim, describe his or 
her relationship to each person. 

(9) Information submitted under section 
7623 must be accompanied by an original 
signed declaration under penalty of per
jury, as follows: 

I declare, under penalty of perjury, that I 
have examined this application and my 
accompanying statement and support
ing documentation and aver that such 
application is true, correct and com
plete, to the best of my knowledge. 
The requirement to submit information 

under penalty of perjury precludes submis
sions by: (I) a person serving as a rep
resentative of the claimant, or (2) an en
tity other than a natural person. With re
spect to claims under section 7623(b), the 
requirement to submit infonnation under 
penalty of perjury precludes submissions 
made anonymously or under an alias. 

(] 0) Joint claims must be signed by 
each claimant and each claimant must sign 
the claim under penalty of perjury as de
scribed in 3.03(8). 



3.04 Examples of Grounds for not 
Processing Claims Under Section 7623( b) 

Examples of claims that will not be pro
~essed under section 7623(b) include: 

(I) Claims submitted by an individual 
who is an employee of the Department of 
Treasury, or who is acting within the scope 
of hislher duties as an employee of any 
Federal, State, or local Government. 

(2) Claims submitted by an individual 
who is required by Federal law or regula
tion to disclose the information, or by an 
individual who is precluded by Federal law 
or regulation from making the disclosure. 

(3) Claims submitted by an individual 
who obtained or was furnished the infor
mation while acting in an official capacity 
as a member of a State body or commission 
having access to such materials as Federal 
returns, copies or abstracts. 

(4) Claims submitted by an individual 
who had access to taxpayer information 
arising out of a contract with the Federal 
government that forms the basis of the 
claim. 

(5) Claims that upon initial review have 
no merit or that lack sufficient specific and 
credible information. 

(6) Claims submitted anonymously or 
under an alias. 

(7) Claims filed by a person other than 
a natural person (such as a corporation or 
a partnership). 

(8) The alleged noncompliant person is 
an individual whose gross income is below 
$200,000 for all taxable years at issue in a 
claim. 

3.05 Acknowledgment oj Claim by 
Whistleblower Office 

The Whistleblower Office will ac
knowledge receipt of a claim in writing. 
If required information has not been sub
mitted on a Form 211, the Whistleblower 
Office may return a Form 211 to the 
claimant for completion and submission. 
Following submission of the claim, the 
Whistleblower Office may, in its sole dis
cretion, offer the opportunity to confer 
with the claimant to discuss the claim to 
ensure that the Service fully understands 
the information submitted with the claim. 
The Whistleblower Office, in its sole dis
cretion, may ask for additional assistance 
from the claimant or any legal represen
tative of such individual. Any assistance 

shall be under the direction and control 
of the Whistleblower Office or the office 
assigned to investigate the matter. The 
submission of a claim does not create an 
agency relationship between the claimant 
and the Federal Government, nor does the 
claimant act in any way on behalf of the 
Federal Government. 

3.06 Confidentiality oj Claimant's Identity 

The Service will protect the identity of 
the claimant to the fullest extent permitted 
by law. Under some circumstances, such 
as when the claimant is needed as a wit
ness in a judicial proceeding, it may not be 
possible to pursue the investigation or ex
amination without revealing the claimant's 
identity. The Service will make every ef
fort to inform the claimant before proceed
ing in such a case. 

3.07 iRS Process for Evaluating Claim 

The process for evaluating a claim is 
initiated by Service consideration of the 
information provided by the claimant in 
light of the facts developed by the Service 
in investigating the claim. This process 
will also consider whether the information 
submitted by the claimant resulted in ad
ministrative action taken by the Service or 
judicial action. For example, in the case 
of large entities where the entities' tax re
turns are subject to annual examination by 
the Service, an administrative action can 
mean the creation of a new issue under the 
Audit Plan or a change in the way infor
mation about an issue is collected or an
alyzed, which would not otherwise have 
occurred without the information provided 
by the claimant. In other cases, an ad
ministrative action may include initiating 
an examination of the person which would 
not otherwise have occurred without in
formation provided by the claimant. Al
ternatively, a claimant's description of in
formation when the alleged noncompliant 
person is already under investigation and 
when the information results in no change 
in the manner regarding how the issue is 
approached or resolved would not gener
ally be regarded as resulting in administra
tive or judicial action and therefore would 
not be eligible for an award. 

3.08 Duration oj Process from Submitted 
Claim to Award Determination. 

The process, from submission of com
plete information to the Service until the 
proceeds that serve as the basis for any 
award determination are collected, may 
take several years. Accordingly, the Ser
vice is unable to make any commitment to 
the claimant concerning the expected du
ration of the process. 

Payment of awards will not be made 
until there is a final determination of the 
tax liability (including taxes, penalties, 
interest, additions to tax and additional 
amounts) owed to the Service and such 
amounts have been collected by the Ser
vice. Examples of when a final determina
tion of tax liability can be made include, 
but are not limited to: (I) at the adminis
trative level, when the Service and person 
that is the subject of the claimant's al
legations enter into a closing agreement 
which conclusively waives the right to 
appeal or otherwise challenge a deficiency 
or additional tax liability determined by 
the Service; (2) if the person that is the 
subject of the claimant's allegations pe
titions the United States Tax Court for a 
redetermination of a deficiency, when the 
decision in that case becomes final within 
the meaning of section 7481; and (3) after 
the expiration of the statutory period for 
a taxpayer to file a claim for refund and 
to file a refund suit based on that claim 
against the United States or, if a refund 
suit is filed, when the judgment in that suit 
becomes final. In a case in which litigation 
is commenced. any award consideration 
will be delayed until that litigation has 
been concluded with finality. 

3.09 Percentages Applied to Awards 
Under 7623(b) 

The Whistleblower Office will make 
the final determination whether an award 
will be paid and the amount of the award 
for claims which it processes. Awards will 
be paid in proportion to the value of infor
mation furnished voluntarily with respect 
to proceeds collected, including penalties, 
interest, additions to tax and additional 
amounts. The amount of the award will 
be at least 15% but no more than 30% of 
the collected proceeds in cases in which 
the Service determines that the informa
tion submitted by the claimant substan-
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tially contributed to the Service's detec
tion and recovery of tax. If the claimant 
planned and initiated the actions that led to 
the underpayment of tax, or to the violation 
of the internal revenue laws, the Whistle
blower Office may reduce the award. If the 
claimant is convicted of criminal conduct 
arising from his or her role in planning and 
initiating the action, the Whistleblower Of
fice will deny the claim. 

If an action is based principally on al
legations resulting from judicial or admin
istrative proceedings, government reports, 
hearing, audit, or investigation, or the me
dia, an award of a lesser amount, subject to 
the discretion of the Whistleblower Office, 
may be provided; such an award, how
ever, may not exceed 10% of the collected 
proceeds, including penalties, interest, ad
ditions to tax, and additional amounts re
sulting from the action. This reduction in 
award percentage does not apply if the Ser
vice determines that the claimant was the 
initial source of the information that re
sulted in the judicial or administrative pro
ceedings, government reports, hearing, au
dit, or investigation, or the media's report 
on the allegations. 

3.10 Tax Treatment of Awards 

All awards will be subject to current 
federal tax reporting and withholding re
quirements. Award recipients will receive 
a Form 1099 or such other form as may be 
prescribed by law, regulation or publica
tion. 

3.11 Appeal Rights 

When the Whistleblower Office has 
made a final determination regarding a 
claim, the Whistleblower Office will send 
correspondence to the claimant regard
ing its final award determination. Final 
Whistleblower Office determinations re
garding awards under section 7623(b) 
may, within 30 days of such determination, 
be appealed to the United States Tax Court. 
[n accordance with section 7623(b)(4), 
decisions under section 7623(a) may not 
be appealed to the Tax Court. 

3.12 Claims Submitted Prior to Date of 
Enactment of the Act 

Information provided prior to Decem
ber 20, 2006 (the date of enactment of the 
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Act) is covered by the law and policies 
in place at the time the information was 
submitted. Supplemental information pro
vided on or after December 20, 2006, will 
not be considered a new claim unless its 
receipt prompts the Service to take an ad
ministrative or judicial action that would 
not otherwise have been taken on the basis 
of the earlier-supplied information alone. 

3.13 Additional Questions 

An electronic mailbox for email in
quiries has been set up and may be ac
cessed at WO@IRS.gov. 

SECTION 4. REQUEST FOR 
COMMENTS 

Interested parties are invited to sub
mit comments on or before February 
13, 2008. Comments should be sub
mitted to: Internal Revenue Service, 
CC:PA:LPD:PR (Notice 2008-4), Room 
5203, P.O. Box 7604, Ben Franklin Sta
tion, Washington, D.C. 20224. Alter
natively, comments may be hand deliv
ered Monday through Friday between 
the hours of 8:00 a.m. to 4:00 p.m. 
to: CC:PA:LPD:PR (Notice 2008-4), 
Courier's Desk, Internal Revenue 
Service, 1111 Constitution Avenue, 
N.W., Washington, D.C. Comments 
may also be submitted electronically 
via the following email address: 
Notice. Comments@irscounsel.treas.gov. 
Please include "Notice 2008-4" in the 
subject line of any electronic submissions. 

SECTION 5. EFFECTIVE DATE 

This notice is effective as of January 14, 
2008. 

SECTION 6. DRAFTING 
INFORMATION 

The principal author of this notice is 
Holly Styles of the Office of Associate 
Chief Counsel, General Legal Services. 
For further information regarding this 
notice, contact Holly Styles at (202) 
927-0900 (not a toll-free call). 

Qualifying Relative for 
Purposes of Section 152(d)(l) 

Notice 2008-5 

PURPOSE 

This notice provides guidance under 
section 152(d) of the Internal Revenue 
Code for determining whether an indi
vidual is a qualifying relative for whom 
the taxpayer may claim a dependency ex
emption deduction under section 15J(c). 
Section 152(d)(1)(D) provides that an in
dividual is not a qualifying relative of the 
taxpayer if the individual is a qualifying 
child of any other taxpayer. This notice 
clarifies that an individual is not a quali
fying child of "any other taxpayer" if the 
individual's parent (or other person with 
respect to whom the individual is defined 
as a qualifying child) is not required by 
section 6012 to file an income tax return 
and (i) does not file an income tax return, 
or (ii) files an income tax return solely to 
obtain a refund of withheld income taxes. 

BACKGROUND 

Section 151 allows a taxpayer a deduc
tion for each individual who is a depen
dent (as defined in section 152) of the tax
payer for the taxable year. Section l52(a) 
provides that the term "dependent" means 
a "qualifying child" (as defined in section 
IS2(c» or a "qualifying relative" (as de
fined in section 152(d». The terms "quali
fying child" and "qualifying relative" were 
added to section 152 by section 20 I of the 
Working Families Tax Relief Act of 2004 
(WFTRA), Pub. L.No. 108-311, 118 Stat. 
1169, effective for taxable years beginning 
after December 31, 2004. WFTRA estab
lished a uniform definition of a "qualify
ing child" pursuant to section 152(c) for 
determining whether a taxpayer may claim 
certain child-related tax benefits, namely 
head of household filing status, the earned 
income credit, child tax credit, the child 
and dependent care credit, and the depen
dency exemption deduction. See §§ 2(b), 
32, 24, 21, 152. WFfRA also established 
the term "qualifying relative" to identify 
individuals (other than a qualifying child) 
for whom a dependency exemption deduc
tion may be allowed. 



Definition of a "qual(fying child" and 
"qualifying relative" 

Section IS2( c)(1) defines a "qualifying 
child" of a taxpayer as an individual who: 
(A) bears a certain relationship to the tax
payer, (B) has the same principal place 
of abode as the taxpayer for more than 
one-half of the taxable year, (C) meets cer
tain age requirements, and (D) has not pro
vided over one-half of his or her own sup
port for the calendar year. 

Section IS2( d)( 1) provides, in part, that 
to be a "qualifying relative" of a taxpayer, 
an individual must: (A) bear a certain rela
tionship to the taxpayer, (B) have gross in
come for the calendar year that is less than 
the exemption amount (as defined in sec
tion l5l(d», and (C) derive over one-half 
of his or her support for the calendar year 
from the taxpayer. In addition, section 
J52(d)(l )(D) requires that the individual 
not be a qualifying child of the taxpayer 
or of "any other taxpayer" for the taxable 
year. Section 152(d)(2)(H) provides that 
a qualifying relative may include an indi
vidual who has the same principal place of 
abode as the taxpayer and who is a mem
ber of the taxpayer's household. 

Requests for guidance 

Commentators have indicated that sec
tion 152(d)(l)(D) may lead to unintended 
tax consequences that differ from the tax 
consequences under prior law. For ex
ample, commentators cite an example of 
a taxpayer who supports as members of 
her household two minor orphans who 
are brother and sister. The commenta
tors question whether the children are 
qualifying children of "any other tax
payer" (i.e., one another), thus making the 
taxpayer ineligible to claim dependency 
exemption deductions for the children. 
Commentators have requested that the 
Service issue written guidance under sec
tion 152(d)(I)(D). 

Prior to amendment by WFTRA, under 
sections 151 and 152 a taxpayer could 
claim a dependency exemption deduction 
for an unrelated child who was a member 
of the taxpayer's household for the entire 
year, provided all relevant requirements 
of section 151 and 152 were satisfied. 
WFTRA generally permits taxpayers 
to continue to apply the dependency 
exemption rules of present law to claim 
a dependency exemption for a qualifying 
relative who does not satisfy the qualifying 
child definition. See H.R. Conf. Rep. 696, 
108th Cong., 2d Sess. at 56, 62, and 64 
(2004). The Service, therefore, concludes 
that a taxpayer otherwise eligible to claim 
a depcndency exemption deduction for an 
unrelated child is not prohibited by section 
152(d)(1)(D) from claiming the deduction 
if the child's parent (or other person with 
respect to whom the child is defined as a 
qualifying child) is not required by section 
6012 to file an income tax return and (i) 
does not file an income tax return, or (ii) 
files an income tax return solely to obtain 
a refund of withheld income taxes. See 
Rev. Rul. 54-567, 1954-2 C.B. 108, aff'd 
Rev. Rul. 65-34, 1965-1 C.B. 86. 

APPLICATION 

For purposes of section 152(d)(l)(D), 
an individual is not a qualifying child of 
"any other taxpayer" if the individual's 
parent (or other person with respect to 
whom the individual is defined as a qual
ifying child) is not required by section 
6012 to file an income tax return and (i) 
does not file an income tax return, or (ii) 
files an income tax return solely to obtain 
a refund of withheld income taxes. 

EXAMPLES 

Example I. 

A supports as memhers of his household for the 

taxable year an unrelated friend, B, and her 3·year-old 

child, C. B has no gross income. I.S not required by 

section 60 12 to file an income tax return. and does not 

file an income tax return for the taxable year. Accord

ingly, because B dDes not have a filing requirement 

and did not tile an income tax return, C is not treated 

as a qualifying child of B or any other taxpayer. and 
A may claim both B alld C as his qualifying relatives. 

provided all other requirements of sections lSI and 

152 to qualify for the deduction are met. 
Example 2. 

Same facts as Example 1, except that B has earned 

income of $1,500 during the taxable year 2006. had 

income tax withheld from her wages, and is not re

quired by section 6012 to file an income tax return. 
With one qualifying child, B may daim the earned 

income credit (Ele) in the amount of $519 for the 

taxable year. B tiles an income tax return solely to 

obtain a refund of withheld income taxes and does 

not claim the Ere. Accordingly, because B does not 

have a filing requirement and filed only to obtain a 

refund of withheld income taxes, C is not a qualify

ing child of B or any other taxpayer. and A may claim 
both Band C as his qualifying relatives, provided all 

other requirements of sections 151 and 152 to qualify 

for the deduction are met. 
Example 3. 
Same facts as Example I, except that B has earned 

income of $8,000 during the taxable year 2006, had 

income tax withheld from her wages, and is not re

quired by section 6012 to file an income tax return 

for the taxable year. With one qualifying child, B may 
claim the EIC in the amount of $2,729 for the taxable 

year. B files an income tax return for the taxable year 

to obtain a refund of withheld income taxes, and B 
claims the Erc on the return. Accordingly, because B 
filed an income tax return to obtain the EIC, and not 
solely to obtain a refund of withheld income taxes, 

C is a qualifying child of another taxpayer, B, and A 

may not claim C as a qualifying relative. 

EFFECTIVE DATE 

This notice applies to taxable years be
ginning after December 31, 2004. 

DRAFTING INFORMATION 

The principal author of this notice is 
Christina Glendening of the Office of As
sociate Chief Counsel (Income Tax & Ac
counting). For further information regard
ing this notice, contact Ms. Glendening at 
(202) 622--4920. 
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SECTION I. WHAT IS THE 

PURPOSE OF THIS REVENUE 
PROCEDURE? 

Description of terms used in this 
revenue procedure 

This revenue procedure sets forth procedures for issuing determination letters and rulings 
on the exempt status of organizations under §§ 501 and 521 of the Internal Revenue Code other 
than those subject to Rev. Proc. 2008-6, 2008-1 I.R.B. 192 (relating to pension, profit-shar
ing, stock bonus, annuity, and employee stock ownership plans). Generally, the Service issues 
these determination letters and rulings in response to applications for recognition of exemption 
from Federal income tax. These procedures also apply to revocation or modification of deter
mination letters or rulings. This revenue procedure also provides guidance on the exhaustion 
of administrative remedies for purposes of declaratory judgment under § 7428 of the Code. 

.01 For purposes of this revenue procedure -

(l) the term "Service" means the Internal Revenue Service. 

(2) the term "application" means the appropriate fonn or letter that an organization must 
file or submit to the Service for recognition of exemption from Federal income tax under the 
applicable section of the Internal Revenue Code. See section 3 for information on specific 
forms. 

0) the term "EO Determinations" means the office of the Service that is primarily respon
sible for processing initial applications for tax-exempt status. It includes the main EO Deter
minations office located in Cincinnati, Ohio, and other field offices that are under the direction 
and control of the Manager, EO Determinations. 

(4) the term "EO Technical" means the office of the Service that is primarily responsible for 
issuing letter rulings to taxpayers on exempt organization matters, and for providing technical 
advice or technical assistance to other offices of the Service on exempt organization matters. 
The EO Technical office is located in Washington, DC. 

(5) the term "Appeals Office" means any office under the direction and control of the Chief, 

Appeals. The purpose of the Appeals Office is to resolve tax controversies, without litigation, 
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Updated annually 

SECTION 2. NATURE OF 
CHANGES AND RELATED 
REVENUE PROCEDURES 

Rev. Proc. 2007-52 is superseded 
and the processing of applications 
is now centralized 

Related revenue procedures 

SECTION 3. WHAT ARE 
THE PROCEDURES FOR 
REQUESTING RECOGNITION 
OF EXEMPT STATUS? 

In general 

User fee 

Form 1023 application 

Form 1024 application 
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on a fair and impartial basis. The Appeals Office is independent of EO Determinations and EO 

Technical. 

(6) the term "determination letter" means a written statement issued by EO Determinations 

or an Appeals Office in response to an application for recognition of exemption from Federal 
income tax under §§ SOl and 521. This includes a written statement issued by EO Determina
tions or an Appeals Office on the basis of advice secured from EO Technical pursuant to the 
procedures prescribed herein and in Rev. Proc. 2008-5,2008-1 I.R.B. 164. 

(7) the term "ruling" means a written statement issued by EO Technical in response to an 

application for recognition of exemption from Federal income tax under §§ 501 and 521. 

.02 This revenue procedure is updated annually, but may be modified or amplified during 

the year. 

.01 This revenue procedure updates Rev. Proc. 2007-52, 2007-30 I.R.B. 222, which is 

hereby superseded. 

(I) The responsibility for processing applications is now centralized in the EO Determina
tions office in Cincinnati, Ohio. Key district offices no longer exist. 

(2) Although applications are generally processed in the Cincinnati office, some applica
tions may be processed in other EO Determinations offices or referred to EO Technical. 

.02 This revenue procedure supplements Rev. Proc. 76-34, 1976-2 C.B. 656, with respect 
to the effects of § 7428 of the Code on the classification of organizations under §§ 509(a) and 
4942(j)(3). Rev. Proc. 80-27, 1980-1 c.B. 677, sets forth procedures under which exemption 
may be recognized on a group basis for subordinate organizations affiliated with and under the 
general supervision and control of a central organization. Rev. Proc. 72-5, 1972-1 C.B. 709, 
provides information for religious and apostolic organizations seeking recognition of exemp
tion under § 501(d). General procedures for requests for a determination letter or ruling are 
provided in Rev. Proc. 2008-4, 2008-ll.R.B. 121. User fees for requests for a determination 
letter or ruling are set forth in Rev. Proc. 2008-8, 2008-1 I.R.B. 233. 

.01 An organization seeking recognition of exempt status under § 501 or § 521 is required 
to submit the appropriate application. In the case of a numbered application form, the current 
version of the form must be submitted. A central organization that has previously received 
recognition of its own exemption can request a group exemption letter by submitting a letter 
application with Form 8718, User Fee for Exempt Organization Determination Letter Request. 
See Rev. Proc. 80-27. 

.02 An application must be submitted with the correct user fee, as set forth in Rev. Proc. 
2008-8. 

.03 An organization seeking recognition of exemption under § 501 (c)(3) and §§ 501(e), (f), 
(k), (n) or (q) must submit a completed Form 1023. In the case of an organization that provides 
credit counseling services, see § 501 (q) of the Code. 

.04 An organization seeking recognition of exemption under §§ 501(c)(2), (4), (5), (6), (7), 
(8), (9), (10), (12), (13), (15), (17), (19) or (25) must submit a completed Form 1024 with 
Form 8718. In the case of an organization that provides credit counseling services and seeks 
recognition of exemption under section 501(c)( 4), see § 501 (q) of the Code. 
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in application and supporting 
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.05 An organization seeking recognition of exemption under §§ 501(c)(lI), (14), (16), (18), 
(21), (22), (23), (26), (27) or (28) or under § 501(d) must submit a letter application with Fonn 
8718 . 

. 06 An organization seeking recognition of exemption under § 521 must submit a completed 
Form 1028 with Form 8718 . 

. 07 A political party, a campaign committee for a candidate for federal, state or local office, 
and a political action committee are all political organizations subject to tax under § 527. To be 
tax-exempt, a political organizatiDn may be required to notify the Service that it is to be treated 
as a § 527 organization by electronically filing Form 8871, Political Organization Notice of 
Section 527 Status. For details, go to the IRS website at www.irs.govlpolorgs. 

.08 A substantially completed application, including a letter application, is one that: 

(l) is signed by an authorized individual. 

(2) includes an Employer Identification Number (EIN). 

(3) includes a statement of receipts and expenditures and a balance sheet for the current 
year and the three preceding years (or the years the organization was in existence, if less than 
four years). If the organization has not yet commenced operations, or has not completed one 
accounting period, a substantially completed application generally includes a proposed budget 
for two full accounting periods and a current statement of assets and liabilities. 

(4) includes a detailed narrative statement of proposed activities, including each of the 
fundraising activities of a § 501 (c)(3) organization, and a narrative description of anticipated 
receipts and contemplated expenditures. 

(5) includes a copy of the organizing or enabling document that is signed by a principal 
officer or is accompanied by a written declaration signed by an authorized individual certify
ing that the document is a complete and accurate copy of the original or otherwise meets the 
requirements of a "confonned copy" as outlined in Rev. Proc. 68-14, 1968-1 C.B. 768. 

(6) if the organizing or enabling document is in the form of articles of incorporation, includes 
evidence that it was filed with and approved by an appropriate state official (e.g., stamped 
"Filed" and dated by the Secretary of State). Alternatively, a copy of the articles of incor
poration may be submitted if accompanied by a written declaration signed by an authorized 
individual that the copy is a complete and accurate copy of the original copy that was filed 
with and approved by the state. If a copy is submitted, the written declaration must include the 
date the articles were filed with the state. 

(7) if the organization has adopted by-laws, includes a current copy. The by-laws need 
not be signed if submitted as an attachment to the application for recognition of exemption. 
Otherwise, the by-laws must be verified as current by an authorized individual. 

(8) is accompanied by the correct user fee and Fonn 8718, when applicable. 

.09 An organization that is identified or designated as a terrorist organization within the 
meaning of § 501(p)(2) of the Code is not eligible to apply for recognition of exemption. 

.01 A favorable determination letter or ruling will be issued to an organization only if its 
application and supporting documents establish that it meets the particular reqUirements of the 
section under which exemption from Federal income tax is claimed. 

2008-1 C.B. 261 



Determination letter or ruling 
based solely on administrative 
record 

Exempt status may be recognized 
in advance of actual operations 

No letter if exempt status issue in 
litigation or under consideration 
within the Service 

Incomplete application 

262 2008-1 C.B. 

.02 A determination letter or ruling on exempt status is issued based solely upon the facts 

and representations contained in the administrative record. 

( I ) The applicant is responsible for the accuracy of any factual representations contained in 

the application. 

(2) Any oral representation of additional facts or modification of facts as represented or 
alleged in the application must be reduced to writing over the signature of an authorized indi

vidual. 

(3) The failure to disclose a material fact or misrepresentation of a material fact on the ap
plication may adversely affect the reliance that would otherwise be obtained through issuance 

by the Service of a favorable determination letter or ruling. 

.03 Exempt status may be recognized in advance of the organization's operations if the pro
posed activities are described in sufficient detail to permit a conclusion that the organization 
will clearly meet the particular requirements for exemption pursuant to the section of the In
ternal Revenue Code under which exemption is claimed. 

(I) A mere restatement of exempt purposes or a statement that proposed activities will be 

in furtherance of such purposes will not satisfy this requirement. 

(2) The organization must fully describe all of the activities in which it expects to engage, 
including the standards, criteria, procedures or other means adopted or planned for carrying out 
the activities, the anticipated sources of receipts, and the nature of contemplated expenditures. 

(3) Where the organization cannot demonstrate to the satisfaction of the Service that it quali
fies for exemption pursuant to the section of the Internal Revenue Code under which exemption 
is claimed, the Service will generally issue a proposed adverse determination letter or ruling. 
See also section 7. 

.04 A determination letter or ruling on exempt status will not ordinarily be issued if an issue 
involving the organization's exempt status under § 501 or § 521 is pending in litigation, is under 
consideration within the Service, or if issuance of a determination letter or ruling is not in the 
interest of sound tax administration. If the Service declines to issue a determination or ruling 
to an organization seeking exempt status under § 50 I (c )(3), the organization may be able to 
pursue a declaratory judgment under § 7428 provided that it has exhausted its administrative 
remedies. 

.05 If an application does not contain all of the items set out in section 3.08, the Service may 
return it to the applicant for completion. 

( I ) In lieu of returning an incomplete application, the Service may retain the application and 
request additional information needed for a substantially completed application. 

(2) In the case of an application or a group exemption request under § 501(c)(3) that is 
returned incomplete, the nO-day period referred to in § 7428(b)(2) will not be considered 
as starting until the date a substantially completed Form 1023 or group exemption request is 
refiled with or remailed to the Service. If the application or group exemption request is mailed 
to the Service and a postmark is not evident, the nO-day period will start to run on the date the 
Service actually receives the substantially completed Form 1023 or group exemption request. 
The same rules apply for purposes of the notice requirement of § 508. 

(3) Generally, the user fee will not be refunded if an incomplete application is filed. See 
Rev. Proc. 2008-8, section 10. 
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.06 Even though an application is substantially complete, the Service may reque!;t additional 
information before issuing a determination letter or ruling. 

(I) If the application involves an issue where contrary authorities exist, an applicant's failure 
to disclose and distinguish contrary authorities may result in requests for additional informa
tion, which could delay final action on the application. 

(2) In the case of an application under § 501 (c)(3), the period of time beginning on the date 
the Service requests additional information umil the date the information is submitted to the 
Service will not be counted for purposes of the 270-day period referred to in § 7428(b)(2) . 

. 07 Applications are normally processed in the order of receipt by the Service. However. 
expedited handling of an application may be approved where a request is made in writing and 
contains a compelling reason for processing the application ahead of others. Upon approval 
of a request for expedited handling an application wiIl be considered out of its normal order. 
This does not mean the application will be immediately approved or denied. Circumstances 
generaIly warranting expedited processing include: 

(1) A grant to the applicant is pending and the failure to secure the grant may have an adverse 
impact on the organization's ability to continue to operate. 

(2) The purpose of the newly created organization is to provide disaster relief to victims of 
emergencies such as flood and hurricane. 

(3) There have been undue delays in issuing a determination letter or ruling caused by a 
Service error. 

.01 Under the general procedures outlined in Rev. Proc. 2008-4, EO Determinations is 
authorized to issue determination letters on applications for exempt status under §§ 50 I and 
52!. 

.02 EO Determinations will refer to EO Technical those applications that present issues 
which are not specifically covered by statute or regulations, or by a ruling, opinion, or court 
decision published in the Internal Revenue Bulletin. In addition, EO Determinations will refer 
those applications that have been specifically reserved by revenue procedure or by other official 
Service instructions for handling by EO Technical for purposes of establishing uniformity or 
centralized control of designated categories of cases. EO Technical will notify the applicant 
organization upon receipt of a referred application, and will consider each such application and 
issue a ruling directly to the organization . 

. 03 If at any time during the course of consideration of an exemption application by EO 
Determinations the organization believes that its case involves an issue on which there is no 
publi»hed precedent, or there has been non-uniformity in the Service's handling of similar 
cases, the organization may request that EO Determinations either refer the application to EO 
Technical or seek technical advice from EO Technical. See Rev. Proc. 2008-5, section 4.04 . 

. 04 If EO Determinations proposes to recognize the exemption of an organization to which 
EO Technical had issued a previous contrary ruling or technical advice, EO Determinations 
must seek technical advice from EO Technical before issuing a determination letter. This doe, 
not apply where EO Technical issued an adverse ruling and the organization subsequently made 
changes to its purposes, activities, or operations to remove the basis for which exempt statm 
was denied. 
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.01 An application may be withdrawn upon the written request of an authorized individual 
at any time prior to the issuance of a determination letter or ruling. Therefore. an application 
may not be withdrawn after the issuance of a proposed adverse determination letter or ruling. 

( 1 ) When an application is withdrawn. the Service will retain the application and all sup
porting documents. The Service may consider the information submitted in connection with 
the withdrawn request in a subsequent examination of the organization. 

(2) Generally. the user fee will not be refunded if an application is withdrawn. See Rev. 
Proc. 200S-S. section 10 . 

. 02 The Service will not consider the withdrawal of an application under § 501(c)(3) as 
either a failure to make a determination within the meaning of § 742S(a)(2) or as an exhaustion 
of administrative remedies within the meaning of § 742S(b)(2). 

.0 I If EO Determinations or EO Technical reaches the conclusion that the organization does 
not satisfy the requirements for exempt status pursuant to the section of the Internal Revenue 
Code under which exemption is claimed. the Service will generally issue a proposed adverse 
determination letter or ruling. which will: 

(1) Include a detailed discussion of the Service's rationale for the denial of tax-exempt sta
tus. 

(2) Advise the organization of its opportunity to appeal or protest the decision and request 
a conference . 

. 02 A proposed adverse determination letter issued by EO Detenninations will advise the 
organization of its opportunity to appeal the determination by requesting Appeals Office con
sideration. To do this. the organization must submit a statement of the facts, law and arguments 
in support of its position within 30 days from the date of the adverse detennination letter. The 
organization must also state whether it wishes an Appeals Office conference. Any determina
tion letter issued on the basis of technical advice from EO Technical may not be appealed to 

the Appeals Office on issues that were the subject of the technical advice . 

. 03 A proposed adverse ruling issued by EO Technical will advise the organization of its 
opportunity to file a protest statement within 30 days and to request a conference. If a con
ference is requested, the conference procedures outlined in Rev. Proc. 2008-4, section 12, are 
applicable . 

. 04 If an organization does not submit a timely appeal of a proposed adverse detennination 
letter issued by EO Determinations, or a timely protest of a proposed adverse ruling issued by 
EO Technical, a final adverse determination letter or ruling will be issued to the organization. 
The tinal adverse letter or ruling will provide information about the filing of tax returns and 
the disclosure of the proposed and final adverse letters or rulings . 

. 05 If an organization submits an appeal of the proposed adverse detennination letter, EO 
Determinations will first review the appeal, and if it detennines that the organization qualifies 
for tax-exempt status issue a favorable exempt status determination letter. If EO Determina
tions maintains its adverse position after reviewing the appeal, it will forward the appeal and 
the exemption application case file to the Appeals Office . 

. 06 The Appeals Office will consider the organization's appeal. If the Appeals Office agrees 
with the proposed adverse determination, it will either issue a final adverse determination or, 
if a conference was requested, contact the organization to schedule a conference. At the end 
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of the conference process. which may involve the submission of additional information, the 
Appeals Office will either issue a final adverse determination letter or a favorable determina
tion letter. If the Appeals Office believes that an exemption or private foundation status issue is 
not covered by published precedent or that there is non-uniformity, the Appeals Office must re
quest technical advice from EO Technical in accordance with Rev. Proc. 2008-5, section 4.04. 

.07 If an organization submits a protest of a proposed adverse exempt status ruling, EO 
Technical will review the protest statement. If the protest convinces EO Technical that the 
organization qualifies for tax-exempt status, a favorable ruling will be issued. If EO Technical 
maintains its adverse position after reviewing the protest, it will either issue a final adverse 
ruling or, jf a conference was requested, contact the organization to schedule a conference. At 
the end of the conference process, which may involve the submission of additional information, 
EO Technical will either issue a final adverse ruling or a favorable exempt status ruling . 

. 08 An organization may withdraw its appeal or protest before the Service issues a final 
adverse determination letter or ruling. Upon receipt of {he withdrawal request, the Service will 
complete the processing of the case in the same manner as if no appeal or protest was received, 

.09 The opportunity to appeal or protest a proposed adverse determination letter or ruling 
and the conference rights described above are not applicable to matters where delay would be 
prejudicial to the interests of the Service (such as in cases involving fraud, jeopardy, the immi
nence of the expiration of the statute of limitations. or where immediate action is necessary to 
protect the interests of the Government). 

Sections 6104 and 6110 of the Code provide rules for the disclosure of applications, includ
ing supporting documents, and determination letters and rulings. 

.01 The applications, any supporting documents, and the favorable determination letter or 
ruling issued are available for public inspection under § 6104(a)(1) of the Code. However, 
there are certain limited disclosure exceptions for a trade secret, patent, process, style of work, 
or apparatus if the Service determines that the disclosure of the information would adversely 
affect the organization. 

(l) The Service is required to make the applications, supporting documents, and favorable 
determination letters or rulings available upon request. The public can request this information 
by submitting Form 4S06-A, Request for Public fnspection or Copy of Exempt or Political 
Organization IRS Form. 

(2) The exempt organization is required to make its exemption application, supporting doc
uments, and determination letter or ruling available for public inspection without charge. For 
more information about the exempt organization'S disclosure obligations, see Publication 557, 
Tax-Exempt Status for Your Organization . 

. 02 The Service is required to make adverse determination letters and rulings available for 
public inspection under § 6110 of the Code. Upon issuance of the final adverse determination 
letter or ruling to an organization, both the proposed adverse determination letter or ruling and 
(he final adverse determination letter or ruling will be released under § 6110. 

(1) These documents are made available to the public after the deletion of names, addresses, 
and any other information that might identify the taxpayer. See § 611O(c) for other specific 
disclosure exemptions. 

(2) The final adverse determination letter or ruling will enclose Notice 437, Norice of Inten

tion to Disclose, and redacted copies of the final and proposed adverse determination letters 
or rulings. Notice 437 provides instructions if the organization disagrees WIth the deletions 
proposed by the Service. 
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.03 The Service may notify the appropriate State officials of a refusal to recognize an or

ganization as tax-exempt under § 50 I (c)(3). See § 61 04(c) of the Code. The notice to the State 

officials may include a copy of a proposed or final adverse determination letter or ruling the 
Service issued to the organization. In addition, upon request by the appropriate State official, 
the Service may make available for inspection and copying the exemption application and other 

information relating to the Service's determination on exempt status . 

. 04 The Service may disclose to State officials the name, address, and identification number 

of any organization that has applied for recognition of exemption under § 50 I (c)(3). 

.0 I Determination letters issued by EO Determinations may be reviewed by EO Technical, 
or the Office of the Associate Chief Counsel (Passthroughs and Special Industries) (for cases 
under § 521), to assure uniform application of the statutes or regulations, or rulings, court 

opinions, or decisions published in the Internal Revenue Bulletin . 

. 02 If EO Technical takes exception to a determination letter issued by EO Determinations, 
the manager of EO Determinations will be advised. If EO Determinations notifies the organ
ization of the exception taken, and the organization disagrees with the exception, the file will 
be returned to EO Technical. The referral to EO Technical will be treated as a request for tech
nical advice and the procedures in Rev. Proc. 2008-5 will be followed. 

.01 Generally, a declaratory judgment proceeding under § 7428 of the Code can be filed in 
the United States Tax Court, the United States Court of Federal Claims, or the district court of 
the United States for the District of Columbia with respect to an actual controversy involving 
a determination by the Service or a failure of the Service to make a determination with respect 
to the initial or continuing qualification or classification of an organization under § 501(c)(3) 
(charitable, educational, etc.); § 170(c)(2) (deductibility of contributions); § 509(a) (private 
foundation status); or § 4942(j)(3) (operating foundation status). 

.02 Before filing a declaratory judgment action, an organization must exhaust its adminis
trative remedies by taking, in a timely manner, all reasonable steps to secure a determination 
from the Service. These include: 

(1) the filing of a substantially completed application Form 1023 or group exemption re
quest under § 501(c)(3) pursuant to section 3.08 of this Revenue Procedure or the request for 
a determination of foundation status pursuant to Rev. Proc. 76-34; 

(2) in appropriate cases, requesting relief pursuant to § 301.9100-1 of the Procedure and 
Administration Regulations regarding the extension of time for making an election or applica
tion for relief from tax (see Rev. Proc. 92-85, 1992-2 C.B. 490); 

(3) the timely submission of all additional information requested by the Service to perfect 
an exemption application or request for determination of private foundation status; and 

(4) exhaustion of all administrative appeals available within the Service pursuant to section 
7. 

.03 An organization will in no event be deemed to have exhausted its administrative reme
dies prior to the earlier of: 

(1) the completion of the steps in section 10.02, and the sending by the Service by certified 
or registered mail of a final determination letter or ruling; or 
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(2) the expiration of the 270-day period described in § 7428(h)(2) in a case where the Service 
has not issued a final determination letter or ruling and the organization has taken, in a timely 
manner, all reasonable steps to secure a determination letter or ruling. 

.04 The steps described in section 10.02 will not be considered completed until the Service 
has had a reasonable time to act upon an appeal or protest as the case may be. 

.05 A final determination to which § 7428 of the Code applies is a determination letter or 
ruling, sent by certified or registered mail, which holds that the organization is not described in 
§ 501 (c)(3) or § 170(c)(2), is a public charity described in a part of § 509 or § 170(b)(l)(A) other 
than the part under which the organization requested classification, is not a private foundation 
as defined in § 4942(j)(3), or is a private foundation and not a public charity described in a part 
of § 509 or § 170(b)(l)(A). 

.01 A determination letter or ruling recognizing exemption is usually effective as of the date 
of fonnation of an organization if its purposes and activities prior to the date of the determi
nation letter or ruling were consistent with the requirements for exemption. However, special 
rules under § 508(a) of the Code may apply to an organization applying for exemption under 
§ 501(c)(3), and special rules under § S05(c) may apply to an organization applying for ex
emption under §§ 501(c)(9), (17), or (20). 

(I) If the Service requires the organization to alter its activities or make substantive amend
ments to its enabling instrument, the exemption will be effective as of the date specified in a 
detennination letter or ruling. 

(2) If the Service requires the organization to make a nonsubstantive amendment, exemp
tion will ordinarily be recognized as of the date of formation. Examples of nonsubstantive 
amendments include correction of a clerical error in the enabling instrument or the addition of 
a dissolution clause where the activities of the organization prior to the determination letter or 
ruling are consistent with the requirements for exemption . 

. 02 A determination letter or ruling recognizing exemption may not be relied upon if there 
is a material change, inconsistent with exemption, in the character, the purpose, or the method 
of operation of the organization. Also, a determination letter or ruling may not be relied upon 
if it was based on any inaccurate material factual representations. See section 12.01. 

A determination letter or ruling recognizing exemption may be revoked or modified by (1 ) 

a notice to the taxpayer to whom the determination letter or ruling was issued, (2) enactment of 
legislation or ratification of a tax treaty, (3) a decision of the United States Supreme Court, (4) 
the issuance of temporary or final regulations, or (5) the issuance of a revenue ruling, revenue 
procedure, or other statement published in the Internal Revenue Bulletin . 

. 01 The revocation or modification of a determination letter or ruling recognizing exemption 
may be retroactive if the organization omitted or misstated a material fact, operated in a manner 
materially different from that originally represented, or, in the case of organizations to which 
§ 503 of the Code applies, engaged in a prohibited transaction with the purpose of diverting 
corpus or income of the organization from its exempt purpose and stich transaction involved a 
substantial part of the corpus or income of such organization. In certain cases an organization 
may seek relief from retroactive revocation or modification of a detennination letter or ruling 
under § 7805(b). Requests for § 7805(b) relief are subject to the procedures set forth in Rev. 
Proc. 2008-5. 

(1) Where there is a material change. inconsistent with exemption, in the character, the pur
pose, or the method of operation of an organization, revocation or modification will ordinarily 
take effect as of the date of such material change. 
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(2) In the case where a determination letter or rutine. is issued in error or is no longer in 
accord with the Service's position and § 7805(b) reliefis granted (see sections 13 and 14 of 
Rev. Proc. 2008-4). ordinarily. the revocation or modification will be effective not earlier than 
the date when the Service modifies or revokes the original determination letter or ruling . 

. 02 In the case of a revocation or modification of a determination letter or ruling. the appeal 
and conference procedures are generally the same as set out in section 7 of these procedures, 
including the right of the organization to request that EO Determinations or the Appeals Offiee 
seek technical advice from EO Technical. However, appeal and conference rights are not ap
plicable to matters where delay would be prejudicial to the interests of the Service (such as in 
ca~es involving fraud. jeopardy. the imminence of the expiration of the statute of limitations. 
or where immediate action is necessary to protect the interests of the Government). 

( I) If the case involves an exempt status issue on which EO Technical had issued a previous 
contrary ruling or technical advice, EO Determinations generally must seek technical advice 
from EO Technical. 

(2) EO Determinations does not have to seck technical advice if the prior ruling or technical 
advice has been revoked by subsequent contrary published precedent or if the proposed revo
cation involves a subordinate unit of an organization that holds a group exemption letter issued 
by EO Technical, the EO Technical ruling or technical advice was issued under the Internal 
Revenue Code of 1939 or prior revenue acts, or if the ruling was issued in response to Form 
4653, Notification Concerning Foundation Status. 

Rev. Proc. 2007-52 is superseded. 

SECTION 14. EFECTIVE DATE This revenue procedure is effective January 7, 2008. 

SECTION 15. PAPERWORK The collection of information for a letter application under section 3.05 of this revenue pro· 
REDUCTION ACT cedure has been reviewed and approved by the Office of Management and Budget (OMB) 

in accordance with the Paperwork Reduction Act (44 U.S.c. § 3507) under control number 
1545-2080. All other collections of information under this revenue procedure have been ap
proved under separate OMB control numbers. 

DRAFTING INFORMATION 
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An agency may not conduct or sponsor, and a person is not required to respond to, a collec
tion of information unless the collection of information displays a valid OMB control number. 

The collection of this information is required if an organization wants to be recognized as 
tax-exempt by the Service. We need the information to determine whether the organization 
meets the legal requirements for tax-exempt status. In addition, this information will be used 
to help the Service delete certain information from the text of an adverse determination letter 
or ruling before it is made available for public inspection, as required by § 6110. 

The time needed to complete and file a letter application will vary depending on individual 
circumstances. The estimated average time is 10 hours. 

Books and records relating to the collection of information must be retained as long as their 
contents may become material in the administration of any internal revenue law. The rules 
governing the confidentiality of letter applications are covered in § 6104. 

The principal author of this revenue procedure is Ted Lieber of the Exempt Organizations, 
Tax Exempt and Government Entities Division. For further information regarding this revenue 
procedure, please contact the TE/GE Customer Service office at (877) 829-5500 (a toll-free 
call). 



Part IV. Items of General Interest 
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are Deductible Under Section 
170 of the Code 

Announcement 2008-3 

The Internal Revenue Service has re
voked its determination that the organi
zations listed below qualify as organiza
tions described in sections 501(c)(3) and 
170(c)(2) of the Internal Revenue Code of 
1986. 

Generally, the Service will not disallow 
deductions for contributions made to a 
listed organization on or before the date 
of announcement in the Internal Revenue 
Bulletin that an organization no longer 
qualifies. However, the Service is not 
precluded from disallowing a deduction 
for any contributions made after an or
ganization ceases to qualify under section 
170(c)(2) if the organization has not timely 
filed a suit for declaratory judgment under 
section 7428 and if the contributor (1) had 
knowledge of the revocation of the ruling 
or determination letter, (2) was aware that 
such revucation was imminent, or (3) was 
in part responsible for or was aware of the 
activities or omissions of the organization 
that brought about this revocation. 

If on the other hand a suit for declara
tory judgment has been timely filed, con
tributions from individuals and organiza
tions described in section 170(c)(2) that 
are otherwise allowable will continue to 
be deductible. Protection under section 
7428(c) would begin on January 14,2008, 
and would end on the date the court first 
determines that the organization is not de
scribed in section 170(c)(2) as more partic
ularly set forth in section 7428( c)(1). For 
individual contributors. the maximum de
duction protected is $1,000, with a hus
band and wife treated as one contributor. 
This benefit is not extended to any indi
vidual, in whole or in part, for the acts or 
omissions of the organization that were the 
basis for revocation. 

The Stevens Foundation 
New York, NY 

American Assistance Corporation 
Plano, TX 

Tri-State Community Development 
Resource Center, Inc. 
Camden, NJ 

Cytogenetics Foundation 
Omaha, NE 

Proyecto Esperanza 
Los Angeles, CA 

Community Fellowship for Battered 
Women of Silicon Valley, Inc. 
San Jose, CA 

Brooklyn Community Counseling Center, 
Inc 
Brooklyn, NY 

Peace Parents and Elders of Africa for 
Common Efforts 
Minneapolis, MN 

The Healing Center of Children with 
Disabilities, Inc. 
Macon, GA 

Mahisekar Charitable Supporting 
Organization 
Orland Park, IL 

Down Payment Assistance Foundation, 
Inc. 
Glendora, CA 

Benefit Restrictions for 
Underfunded Pension Plans; 
Hearing 

Announcement 2008-4 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of public hearing on pro
posed rulemaking. 

SUMMARY: This document provides 
a notice of public hearing on proposed 
rulemaking (REG-l 13891-07, 2007-42 
I.R.B. 821) providing guidance regarding 
the use of certain funding balances main
tained for defined benefit pension plans 
and regarding benefit restrictions for cer
tain underfunded defined benefit pension 
plans. 

DATES: The public hearing is being 
held on Monday, January 28, 2008, at 
J 0:00 a.m. The IRS must receive outlines 
of the topics to be discussed at the hearing 
by January 7, 2008. 

ADDRESSES: The public hearing is being 
held in the IRS Auditorium, Internal Rev
enue Service Building, 1111 Constitution 
Avenue, NW, Washington, DC 20224. 

Mail outlines to CC:PA:LPD:PR 
(REG-l 13891-07), room 5203, Inter
nal Revenue Service, POB 7604, Ben 
Franklin Station, Washington, DC 20044. 
Submissions may be hand-delivered 
Monday through Friday between the 
hours of 8:00 a.m. and 4:00 p.m. to 
CC:PA:LPD:PR (REG-l 13891-07), 
Couriers Desk, Internal Revenue 
Service, \ ill Constitution Avenue, NW, 
Washington, DC, or sent electronically 
via the Federal eRulemaldng 
Portal at www.regulations.gov 
(lRS-REG-113891-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning submissions of 
comments, the hearing and/or to be placed 
on the building access list to attend the 
hearing, Kelly Banks at (202) 622-7180 
(not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

The subject of the public hearing 
is the notice of proposed ruiemaking 
(REG-I J 3891-07) that was published in 
the Federal Register on Friday, August 
31, 2007 (72 FR 50544). The rules of 26 
CFR 601.601 (a)(3) apply to the hearing. 

Persons who have submitted writ
ten comments and wish to present oral 
comments at the hearing must submit an 
outline of the topics to be discussed and 
the amount of time to be devoted to each 
topic by January 7, 2008. 

A period of 10 minutes is allotted tc 
each person for presenting oral comments, 
After the deadline for receiving out
lines has passed, the IRS will prepare ar 
agenda containing the schedule of speak
ers. Copies of the agenda will be madE 
available free of charge at the hearing. Be
cause of access restrictions, the IRS wi] 

not admit visitors beyond the immediate 
entrance area more than 30 minutes befon 
the hearing. For information about havin~ 
your name placed on the building acces~ 
list to attend the hearing, see the "FOF 
FURTHER INFORMATION CONTACT' 
section of this document. 
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LaN ita Van Dyke, 
Branch Chief, 

Publications and Regulations Branch, 
Legal Processing Division. 
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Associate Chief Coul/sel 
(Procedure and Administration). 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 42.-Low-Income 
Housing Credit 

The adju;ted apPlicable federal short-term, mid

term. and long-term rates are set forth for the month 

of January 21108, See Rev, RuL :!008-4. page 272, 

26 CFR 1.42-16: Eligible basi.l redtlced by federal 
grants, 

Indian Housing Block Grant (lHBG) 
Program. This ruling advises taxpayers 

that certain rental assistance payments 
made to a building owner on behalf or in 
respect of a tenant under the Indian Hous

ing Block Grant OHBG) Program are not 
grants made with respect to a building or 

its operation under section 42(d)(5) of the 
Code. 

Rev. Rul. 2008-6 

Pursuant to § 1.42-16(b)(3) of the 
Income Tax Regulations. the Internal 

Revenue Service has determined that cer
tain rental assistance payments made to a 
building owner on behalf or in respect of 
a tenant under the Indian Housing Block 
Grant Program authorized by the Na
tive American Housing Assistance and 
Self-Determination Act of 1996 (25 U.S.c. 
4101 et seq.) are not grants made with 
respect to a building or its operation under 
§ 42(d)(5) of the Internal Revenue Code, 

These rental assistance payments are pro
vided under 24 C.F.R. IOOO.103(b). 

DRAFTING INFORMATION 

The principal author of this revenue rul

ing is Christopher 1. Wilson of the Office 
of Assistant Chief Counsel (Passthroughs 

and Special Industries). For further infor
mation regarding this revenue ruling, con
tact Mr Wilson at (202) 622-3040 (not a 
toll-free call). 

Section 2S0G.-Golden 
Parachute Payments 

Federal short-term, mid-term, and long-term rates 

are sct forth for the month of January 2008, See Rei, 

RuL 2008-4, page 272. 

Section 382.-Limitation 
on Net Operating Loss 
Carryforwards and Certain 
Built-In Losses Following 
Ownership Change 

The adjusted applicable feueral long-term rate is 

set forth for the month of January 2008. See Rev, 

RuL 2008-4, page 272. 

Section 412.-Minimum 
Funding Standards 

The adlusted applicable federal short-term, mid

term, and long. term rates are set forth for the month 

of January :W08, See Rev, Rul. 2008-4, page 271, 

Section 467.-Certain 
Payments for the Use of 
Property or Services 

The ,uJjusted applicable federal short-term. mid

term, and long-term rates are set forth for the month 

of January 200S, See Rev, RuJ. 200?l-4. page 272. 

Section 468.-Special 
Rules for Mining and Solid 
Waste Reclamation and 
Closing Costs 

The adjusted applicahle federal short-term. mid

term. and long-term rate, are "et forth for the month 

of January 2008. See Rev, RuJ. 2008-4. page 272 

Section 482.-Allocation 
of Income and Deductions 
Among Taxpayers 

Federal short-lerm. mid-lerm. and long-terni rate, 

are set forth for the month of January 2008, See Rev. 

RuL 2008-4, page 272. 

Section 483.-lnterest on 
Certain Deferred Payments 

The adjusted applicable federal short-term, mid

term. and long-term ratel are set forth for the month 

of Janu<\ry 2008 See Rev. Rut. 2008-4, page 272. 

Section 642.-Special 
Rules for Credits and 
Deductions 

Federal short-term. mid-term. and long-term rates 

are set forth for the month of January 200K See Rev, 
Ru!. 200X-4. page 272. 

Section 807.-Rules for 
Certain Reserves 

The adjusted applicable federal short-term. mid

term, ond long-term rates art set forth for the month 

of January 2008. See Rev, Rul. 2008--+, page 272, 

Section 832.-lnsurance 
Company Taxable Income 
26 CFR 1.832-4: Gm.,s income, 

The salvage discount factors are set forth for 2007. 
These factors must be used to compute discounted 

estimated salvage recoverable for purpo,>es of section 

832 of the Code, See Rev, Proc. 200~-ll, page 30 I. 

Section 846.-Discounted 
Unpaid Losses Defined 

The adjusted applicable federal short-term, mid· 

term, and long-term rates me set forth for the month 

of January 2008, See Rev. Rul. 2008-4. page 272, 

26 CFR 1.840-/' Applicatioll o/discount ja[lo/'S, 

The salvage discount factors are set forth for 2007 

These factors must he used to compute discounted 

esnmated salvage recoverabl~ for purposes of section 

832 of the Code, See Rev, Proc. 2008-11. page 30t. 

Section 1091.-Loss From 
Wash Sales of Stock or 
Securities 
26 CFR /.IU'Jl-I: Lossnfrum 'nl.l17 "t/CS (IIs/lic/., 

or securities. 

Loss from wash sales of stock or se
curities. This ruling provides that if an in
dividual sells stock or securities for a loss 
and causes his or her IRA or Roth IRA 
to purchase substantially identical stock or 
securities within a specified period. the 

loss on the sale of the stock or securities is 
disallowed under section 109 J of the Code. 

and the individual's basis in the IRA or 
Roth IRA is not increased by virtue of sec
tion 1091 (d), 
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Rev. Rul. 2008-5 

ISSUE 

If an individual sells stock or securities 
for a loss and causes his or her individ
ual retirement account or Roth IRA to pur

chase substantially identical stock or se
curities within 30 days before or after the 
sale. is the loss on the sale of the stock or 
securities disallowed? 

FACTS 

A. an individual. owns 100 shares of X 
Company stock with a basis of $1.000. On 
December 20. 2007. A sells the 100 shares 
of X Company stock for $600 (the "Sale"). 

On December 21, 2007. A causes an 
individual retirement account (within the 
meaning of § 408) or a Roth IRA (within 
the meaning of § 408A). established for 
the exclusive benefit of A or A's benefi
ciaries. to purchase 100 shares of X Com
pany stock for its then fair market value 
(the "Purchase"). 

A executes the Sale and the Purchase 
with different. unrelated market partici
pants. 

A is not a dealer in stock or securities. 

LAW AND ANALYSIS 

Under § 408(a), the term "individual re
tirement account'· means a trust created or 
organized in the United States for the ex
clusive henefit of an individual or his ben
eficiaries. but only if the written governing 
instrument creating the trust meets certain 
other requirements. 

Under § 408(e)(l). generally. an indi
vidual retirement account is exempt from 
taxation. 

Under §§ 408 and 72, any amount 
distributed from an individual retirement 
account is includible in the distributee's 
gross income for the year of the distri
bution unless it is properly allocable to 
the account owner's basis in the account. 
Under ~ 408A, a similar income inclusion 
rule applies to nonqualified distributions 
from a Roth IRA. An individual has basis 
in an individual retirement account only 
to the extent that the account includes 
nondeductible contributions. 

Section 1091(a) provides that in the 
ca~e of any lo~s claimed to have been sus
tained from any sale or other disposition 
of shares of stock or securities where it 
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appears that. within a period beginning 30 
days before the date of such sale or dispo

sition and ending 30 days after such date, 

the taxpayer has acquired (by purchase 
or bv an exchange on which the entire 

amo~nt of gain or loss was recognized by 
law). or has entered into a contract or op
tion so to acquire, substantially identical 

stock or securities, then no deduction shall 
be allowed under ~ 165 unless the taxpayer 
is a dealer in stock or securities and the 
loss is sustained in a transaction made in 
the ordinary course of such business. 

Section 1091(d) provides rules for de
termining the basis of stock or securities 
the acquisition of which resulted in the 
nondeductibility under § 1091 (or corre
sponding provisions of prior law) of the 
loss from the sale or other disposition of 
substantially identical stock or securities. 

In Security First National Bank of Los 

Angeles, 28 BTA 289 (1933), the taxpayer 
sold bonds (at a market price) to a corpo
ration of which the taxpayer was the sole 
shareholder. On the same day, in exchange 
for land, the corporation transferred the 
same bonds at the same price to a trust over 
which the taxpayer had absolute dominion 
and controL In finding that § 21 4(a)(5), the 
predecessor to § 1091 (a), applied to disal
low the loss, the court reasoned as follows: 

The [taxpayer] did not personally reac
quire substantially identical property 
and. strictly construed, the language 
of section 214(a)(S), above referred to, 
might not apply. However, the rule of 
strict construction should not be un
duly pressed to permit easy evasion of 
a taxing statute. Carbon Steel Co. v. 

Lewellyn, 251 U.S. 501. Unless the 
respondent is right, a trust like this one 
could be used deliberately to accom
plish the very thing which Congress 
intended to frustrate .... Although title 
to the bonds was acquired by the trust, 
actual command over the property was 
still in the [taxpayer) .... The difference 
between acquisition by him personally 
and acquisition by the trust amounts 
only to a refinement of title and may be 
disregarded so far as section 214(a)(5) 
is concerned. 

Securir.· First National Bank, 28 BTA at 
314-3IS. 

Applying this reasoning to the facts of 
this ruling. even though an individual re
tirement account is a tax-exempt trust, A 

has nevertheless acquired, for purposes of 

§ 1091 (a), 100 shares of X Company stock 

on December 21, 2007, by virtue of the 
Purchase. See also Shoenberg v. Commis
simler, 77 F.2d 446 (8th Cir. 1935). 

HOLDING 

The loss on the Sale of stock is disal
lowed under § 1091. A's basis in the indi

vidual retirement account or Roth IRA is 
not increased by virtue of § !091(d). This 
ruling does not address any issues other 
than those specifically addressed herein. 
In particular, this ruling does not address 
(and no inference should be drawn with re
spect to) any issue arising under § 497S. 

DRAFTING INFORMATION 

The principal author of this revenue rul
ing is Roger E. Wade of the Office of As
sociate Chief Counsel (Financial Institu
tions & Products). For further informa
tion regarding this revenue ruling, con
tact Mr. Wade at (202) 622-3950 (not a 

toll-free call). 

Section 1274.-Determi
nation of Issue Price in the 
Case of Certain Debt Instru
ments Issued for Property 
(A/so Sections 42, 280G, 382, 412. 467. 468, 482. 
483.642,807,846, 1288, 7520, 7872.) 

Federal rates; adjusted federal rates; 
adjusted federal long-term rate and the 
long-term exempt rate. For purposes of 
sections 382, 642, 1274, 1288, and other 
sections of the Code, tables set forth the 
rates for January 2008. 

Rev. Rul. 2008-4 

This revenue ruling provides various 
prescribed rates for federal income tax 
purposes for January 2008 (the current 
month). Table 1 contains the short-tenn, 
mid-term, and long-term applicable fed
eral rates (AFR) for the current month 
for purposes of section 1274(d) of the 
Internal Revenue Code. Table 2 contains 
the short-term, mid-term, and long-tenn 
adjusted applicable federal rates (adjusted 
AFR) for the current month for purposes 
of section 1288(b). Table 3 sets forth the 
adjusted federal long-term rate and the 
long-term tax-exempt rate described in 



section 382(f). Table 4 contains the ap
propriate percentages for determining the 
low-income housing credit described in 

section 42(b)(2) for buildings placed in 
service during the current month. Table 

5 contains the federal rate for determin-

ing the present value of an annuity, an 
interest for life or for a term of years, or 

a remainder or a reversionary interest for 
purposes of section 7520. Finally, Table 
6 contains the deemed rate of return for 
transfers made during calendar year 2008 

to pooled income funds described in sec
tion 642(c)(5) that have been in existence 
for less than 3 taxable years immediately 
preceding the taxable year in which the 
transfer was made. 

Short-term 

APR 
]10% APR 
120% AFR 
130% APR 

Mid-term 

AFR 
110% AFR 
12U% AFR 
130% APR 
150% AFR 
175% APR 

Long-term 

AFR 
110% AFR 
120% AfR 
130% APR 

Short-term adjusted 
AFR 

Annual 

3.18% 
3.51% 
3.83% 
4.15% 

3.58% 
3.95% 
4.31% 
4.67% 
5.40% 
6.31% 

4.46% 
4.91% 
5.36% 
5.81% 

Mid-term adjusted APR 

Long-term adjusted 
AFR 

REV. RUL. 2008-4 TABLE 1 

Applicable Federal Rates (AFR) for January 2008 

Period for Compounding 

Annual 

3.05% 

3.39% 

4.25% 

Semiannual 

3.16% 
3.48% 
3.79% 
4.11% 

3.55% 
3.91% 
4.26% 
4.62% 
5.33% 
6.21% 

4.41% 
4.85% 
5.29% 
5.73% 

Quarterly 

3.15% 
3.46% 
3.77% 
4.09% 

3.53% 
3.89% 
4.24% 
4.59% 
5.29% 
6.\6% 

4.39% 
4.82% 
5.26% 
5.69% 

REV. RUL. 2008-4 TABLE 2 

Adjusted AFR for January 2008 

Period for Compounding 

Semiannual Quarterly 

3.02% 3.03% 

3.36% 

4.21% 

REV. RUL. 2008-4 TABLE 3 

3.35% 

4.19% 

Rates Under Section 382 for January 2008 

Adjusted federal long-term rate for the current month 

Long-teon tax-exempt rate for ownership changes during the current month (the highest of the adjusted 

federal long-term rates for the current month and the prior two months.) 

Monthly 

3.14% 
3.46% 
3.76% 
4.08% 

3.52% 
3.88% 
4.22% 
4.58% 
5.27% 
6.13% 

4.37% 
4.80% 
5.23% 
5.66% 

Monthly 

3.01% 

3.34% 

4.17% 

4.25% 

4.34% 
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REV RUL. 2008-4 TABLE 4 

Appropriate Percentages Under Section 42(b)(2) for January 2008 
Appropriate percentage for the 700/c present value low-income housing credit 7.93% 

3.40% Appropriate percentage for the 300/c present value low-income housing credit 

REV RUL. 2008-4 TABLE 5 

Rate Under Section 7520 for January 2008 

Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years. 
or a remainder or reversionary interest 4.4% 

REV RUL. 2008-4 TABLE 6 

Deemed Rate for Transfers to New Pooled Income Funds During 2008 

Deemed rate of return for transfers during 2008 to pooled income funds that have been in existence for 
less than 3 taxable years 4.8% 

Section 1288.-Treatment 
of Original Issue Discount 
on Tax-Exempt Obligations 

The adjusted applicable federal short-term, mid

term, and long·term rates are set forth for the month 

of January 200g. See Rev. Rul. 2008-4, page 272. 
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Section 7520.-Valuation 
Tables 

The adjusted applicable federal short-tenn. mid

tenn, and long-tenn rates are set forth for the month 

of January 2008. See Rev. Rul. 2008-4. page 272. 

Section 7872.-Treatment 
of Loans With Below-Market 
Interest Rates 

The adjusted applicable federal short-tenn, mid· 

term, and long -term rates are set forth for the month 

of January 2008. See Rev. Rul. 2008-4. page 272. 



Part III. Administrative, Procedural, and Miscellaneous 
Transitional Relief and Filing 
Procedures for Certain 
Charitable Trusts that Fail the 
Responsiveness Test for Type 
III Supporting Organizations 

Notice 2008-6 

PURPOSE 

This notice provides transitional relief 
and filing procedures for certain charitable 
trusts that fail the responsiveness test for 
Type III supporting organizations. 

These procedures are intended for: 

• charitable trusts that received a deter
mination recognizing their tax-exempt 
status under section 501(c)(3) and 
that met the requirements of section 
509(a)(3) until August 17,2007, and 

• non-exempt charitable trusts described 
in section 4947(a)( 1), that are treated 
for certain purposes as organizations 
described in section 501(c)(3), and 
that met the requirements of section 
509(a)(3) until August 17, 2007. See 
Rev. Proc. 72-50, 1972-2 C.B. 830. 

BACKGROUND 

Section 1.509(a)-4(i) of the Income 
Tax Regulations sets forth the require
ments for organizations to qualify as 
section 509(a)(3) supporting organizations 
that are "operated in connection with" one 
or more publicly supported organizations 
(hereafter, "Type III" supporting organiza
tions). Type III supporting organizations 
are required to meet a "responsiveness 
test" to show that they are responsive to 
the needs of the organizations they sup
port. See section 1.509(a)-4(i)(l), (i)(2). 

Prior to passage of the Pension Protec
tion Act of 2006, Pub. L. No. 109-280, 
120 Stat. 708 (2006) (PPA), there were 
two alternative ways for Type III suppon
ing organizations to meet the responsive
ness test. 

• The Significant voice test. Section 
1.S09(a)-4(i)(2)(ii) generally provides 
that an organization meets the respon
siveness test if the officers, directors, 
or trustees of the publicly supported 

organization have a significant voice in 
the investment policies and granl-mak
ing of the supporting organization, and 
in otherwise directing the use of its 
income or assets. 

• The charitable trust test. Section 
1.509(a)-4(i)(2)(iii) provides that cer
tain charitable trusts meet the respon
siveness test requirement of section 
1.509(a)--4(i)(2) if they are charitable 
trusts under state law, each publicly 
supported organization is a named 
beneficiary under the trust's govern
ing instrument, and each beneficiary 
organization has the power to enforce 
the trust and compel an accounting 
under state law. 

Section 1241(c) of the PPA eliminated 
the charitable trust test, effective August 
17,2007. Consequently, as of August 17, 
2007, trusts previously classified as Type 
III supporting organizations may be clas
sified as private foundations as a result of 
the PPA. A trust will continue to qualify 
as a section 509(a)(3) supporting organiza
tion if it meets the significant voice test for 
Type III supporting organizations or if it is 
able to establish that it meets the require
ments of a Type lor Type II supporting 0[

ganization under section 1.509(a)--4(g) or 
(h). 

DISCUSSION 

Transitional Relief for Charirable Trusts 

Because of the need for affected char
itable trusts to adjust record-keeping 
systems to reflect private foundation sta
tus, and the administrative difficulties in 
processing returns reflecting a mid-year 
change of status, trusts that became private 
foundations during 2007 by virtue of sec
tion l241(c) of the PPA may continue to 
file Form 990, Return of Organization Ex· 
empt From lncome Tax, for taxable years 
beginning before January 1, 2008. An 
organization that is classified as a private 
foundation by virtue of section l241(c) 
of the PPA will not be required to file an 
information return on Form 990-PF or pay 
excise taxes on investment income under 
section 4940 until its first taxable year 
beginning on or after January I, 2008. 

Filing Procedures for Chariwbie Trusts 
thar Became Private Foundations 
Taxable years beginning before January 
1,2008: 

• Charitable trusts that became pri
vate foundations by virtue of section 
1241(c) of the PPA should file Form 
990 for taxable years beginning before 
January I, 2008. 

• Normal due dates and submission rules 
for filing Form 990 apply. 

Taxable years beginning all or after 
January I, 2008 

• Charitable trusts that became pri
vate foundations by virtue of section 
1241(c) of the PPA must file Form 
990-PF, Return of Private Foundation, 
for taxable years beginning on or after 
January 1,2008. 

• For the first taxable year beginning on 
or after January 1, 2008, file paper 
Form 990-PF. Write "Notice 200!~-(i 
status change" at the top of Form 
990-PF. 

• Normal due dates and submission rules 
for filing Form 990-PF otherwise ap
ply. 

Filing Procedures for Charitable Trusts 
that Did Not Become Private Foundations 

A charitable trust that meets the signif
icant voice test for Type III supporting Of

ganizations (section 1.509(a)-4(i)(2)(ii», 
or that can establish that it meets the 
requirements of a Type I or Type II 
supporting organization under section 
1.509(a)-4(g) ()[ (h), should cGnlinue to 
file Form 990 under currently applicable 
procedures for taxable years beginning 
on or after January I, 2008. Such a trust 
should not file Form 990-PF. 

DRAFTING INFORMAT[ON 

The principal author of this notice is 
Robert Fontenrose of the Exempt Or
ganizations, Tax Exempt and Govern
ment Entities Division. For further JD

formation regarding this notice, contact 
Mr. Ronald Shoemaker at (202) 283-9475 
(not a toll-free call). 
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Extension of Transitional 
Relief for Diversification 
Requirements for Certain 
Defined Contribution Plans 

Notice 2008-7 

I. PURPOSE 

This notice extends the transitional 
guidance and transitional relief provided 

to certain defined contribution plans hold

ing publicly traded employer securities 
under Notice 2006-107. 2006-51 I.R.B. 
1114. until the regulations being issued 

under ~ 40I(a)(35) of the Internal Revenue 
Code hecome effective. 

II. BACKGROUND 

Section 40 l(a)(35). added by section 
90 I of the Pension Protection Act of 2006. 
Public Law \09-2g0. 120 Stat. no. pro
vides diversification rights with respect to 
publicly traded employer securities held 
by a defined contribution plan. Section 
40 I (a)(35) provides that, to remain quali
fied under ~ 40 I (a). a defined contribution 
plan (other than certain employee stock 
ownership plans) must provide applicable 
individuals with the right to divest em
ployer securities in their accounts and rein
vest those amounts in certain diversified 
investments. and generally prohibits a plan 
from imposing restrictions or conditions 
with respect to the investment of employer 
securities that are not imposed on the in
vestment of other assets of the plan. 

Notice 2006-107 provides transitional 
guidance with respect to § 401(a)(35). For 
example. Part III.D of Notice 2006- 107 
provides that a restriction or condition with 
respect to employer securities generally in
cludes: (I) a restriction on an applicable 
individual's rights to divest an investment 
in employer securities that is not imposed 
on an investment that is not in employer 
securities: and (2) a benefit that is condi
tioned on investment in employer securi
ties. Notice 2006-107 also provides cer
tain transitional relief with respect to the 
requirements of Part I1I.D of the notice. 
The relief set forth in paragraph 4 of Part 
III.D of Notice 2006-107 is limited to the 
period prior to January I. 2008. 

Notice 2006-107 also states that Trea
sury and the Sen'ice expect to issue regu
lations under § -WHaH35) that will be con-
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sistent with the guidance in the notice and 

that will incorporate the transitional relief 

in the notice. 

III. EXTENSION OF TRAi'lSITIONAL 

RELIEF UNDER NOTICE 2006-107 

The Treasury and the Service are 

ISSU1l1g proposed regulations under 

§ 401(a)(35). It is expected that these 

regulations. when finalized. will not be 
effecti\'e before plan years beginning on 
or after January I. 2009. Except as oth

erwise provided in the proposed or final 

regulations. plans must continue to apply 
Notice 2006-107 until the regulations go 

into effect. For this purpose. the transi
tional relief provided for the period prior 
to January I. 2008. in paragraph 4 of Part 
III.D of Notice 2006-107 will continue to 
apply after 2007 until the regulations go 

into effect. 

IV. EFFECT ON OTHER DOCUMENTS 

Notice 2006-107 is modified. 

DRAFTING INFORMATION 

The principal author of this notice is 
Robert M. Walsh of the Employee Plans, 
Tax Exempt and Government Entities Di
vision. For further information regard
ing this notice, please call the Employee 
Plans taxpayer assistance number between 
8 a.m. and 4:30 p.m. Eastern time, Mon
day through Friday at (877) 829-5500 (a 
toll-free number) or email Mr. Walsh at 
RetirementPlanQuestions@irs.gov. 

Information Reporting 
Requirements Under Internal 
Revenue Code § 6039 

Notice 2008-8 

SECTION I. PURPOSE 

This notice provides interim guidance 
with respect to the information returns re
quired by § 6039 of the Internal Revenue 
Code. 

SECTION 2. BACKGROUND 

Section 403 of the Tax Relief and 
Health Care Act of 2006 (Act) amended 
the information reporting requirements of 
§ 6039. Prior to its amendment. § 6039 

required corporations to furnish a written 

statement to each employee. in a manner 

prescribed by the Secretary in regulations, 

regarding: (i) the corporation's transfer of 

stock pursuant to the employee's exercise 

of an incentive stock option described 
in § 422(b): and (ii) transfers of stock 

by the employee where the stock was 

acquired pursuant to the exercise of an 

option described § 423(c). Corporations 

must furnish the statements required by 
§ 6039 on or before January 31 of the year 

following the year for which the statement 

is required. 
As amended by the Act. § 6039 requires 

corporations to make an information return 

with the IRS. in addition to providing em
ployees with an information statement, fol

lowing a stock transfer. The time and man
ner for making a return with the IRS, as 
well as the information to be contained in 
the return and furnished to employees, is to 
be set forth in regulations. Section 6039, as 
amended by the Act, applies to stock trans
fers occurring on or after January 1,2007. 

Prior to the amendment made by the 
Act, the Treasury Department and the IRS 
issued regulation § 1.6039-1 effective on 
August 3, 2004. Section 1.6039-I(a) enu
merates the information that must be fur
nished to employees with respect to stock 
transfers relating to the employee's exer
cise of an incentive stock option. It pro
vides that the statement the corporation 
furnishes to the employee must include the 
following information -

( I) The name, address. and employer 
identification number of the corporation 
transferring the stock; 

(2) The name, address, and identifying 
number of the person to whom the share or 
shares of stock were transferred; 

(3) The name and address of the cor
poration the stock of which is the subject 
of the option (if other than the corporation 
transferring the stock); 

(4) The date the option was granted; 
(5) The date the shares were transferred 

to the person exercising the option; 
(6) The fair market value of the stock at 

the time the option was exercised; 
(7) The number of shares of stock trans

ferred pursuant to the option; 
(8) The type of option under whieh the 

transferred shares were acquired; and 
(9) The total cost of all the shares. 
Section 1.6039-1 (b) lists the informa

tion that must be furnished to employees 



who transfer stock acquired pursuant to an 
option granted under an employee stock 
purchase plan. It provides that the state
ment the corporation furnishes to the em
ployee must include the following infor

mation -
(I) The name and address of the corpo

ration whose stock is being transferred; 
(2) The name, address, and identifying 

number of the transferor; 
(3) The date such stock was transferred 

to the transferor; 
(4) The number of shares to which title 

is being transferred; and 
(5) The type of option under which the 

transferred shares were acquired. 

SECTION 3. ISSUANCE OF 
REGULATIONS AND INTERIM 
REPORTING 

The Treasury Department and the IRS 
intend to issue regulations that prescribe 
rules relating to the infonnation return 
requirements contained in § 6039, as 
amended by the Act. The Treasury De
partment and the IRS expect that the forth
coming regulations generally will retain 
the existing rules contained in § 1.6039-1, 
relating to the information statements to 
be provided to employees, and generally 
require that the same information be in
cluded in the information returns made 
with the IRS. The Treasury Department 
and the IRS also expect that the new § 6039 
regulations will be effective retroactively 
to January 1, 2007. 

Because regulations under § 6039 have 
not yet been issued, the IRS is waiving 
the obligation to make an information re
turn for 2007 stock transfers governed by 
§ 6039. However, corporations should 
continue to furnish to employees the in
formation required by, and in accordance 
with, existing § 1.6039-1, with respect to 
such stock transfers. 

SECTION 4. DRAFTING 
INFORMATION 

The principal author of this notice is 
Tom Scholz of the Office of Division 
Counsel/Associate Chief Counsel (Tax. 
Exempt & Government Entities). For 
further infonnation regarding this notice, 
contact Mr. Scholz at (202) 622-6030 (not 

a toll-free call). 

Effective Date Relief for 
Unified Rule for Loss on 
Subsidiary Stock 

Notice 2008-9 

On January 23, 2007, the IRS and 
Treasury Department issued a notice of 
proposed rulemaking (REG-IS77 I 1-02, 
2007-8 LR.B. 537 (72 FR 29641) under 
§ 1 .1502-36. The proposed regulations set 
forth ruJes applicable to transfers of loss 
shares of subsidiary stock by members of 
a consolidated group. The IRS and Trea
sury Department have received, and are 
con!'.idering, comments on the proposed 
regulations. 

While most comments will be ad
dressed in the final regulations, there is 
one concern that the IRS and Treasury 
Department believe appropriate to ad
dress immediately. The concern relates to 

the proposed effective date, which would 
make the regulations applicable to all 
transfers on or after the date such regula
tions are published as final regulations in 
the Federal Register. 

Practitioners have observed that the 
proposed effective date presents a signif
icant burden on taxpayers attempting to 
negotiate transactions prior to the publi
cation of the final regulations. The IRS 
and Treasury Department recognize that 
it is inappropriate to impose this level of 
uncertainty on taxpayers negotiating these 
transactions. 

Accordingly, the IRS and Treasury De
partment have concluded that the regula
tions will generally apply to transfers on 
or after the date they are published as final 
regulations in the Federal Register, but will 
not apply to a transfer to an unrelated per
son if the transfer is pursuant to an agree
ment that is binding before the date the reg
ulations are so published and at all times 

thereafter. The IRS and Treasury Depart
ment expect that the rule will incorporate 
the provisions of section 267(b) in deter
mining whether persons are related for this 
purpose. 

The principal author of this notice is 
Sean P. Duffley of the Office of Associate 
Chief Counsel (Corporate). For further 

information regarding this notice. contact 
Sean P. Duffley at (202) 622-7770 (not a 
toll-free call). 

Regulations Under Section 
367(a) Applicable to Certain 
Outbound Reorganizations 
and Section 351 Exchanges 

Notice 2008-10 

SECTION 1. OVERVIEW 

The Internal Revenue Service (IRS) 
and the Treasury Department (Treasury) 
will issue regulations under section 367(a) 
of the Internal Revenue Code (Code) to 
clarify how the two exceptions to the rule 
in § l.367(a)-3(d)(2)(vi) of the Income Tax 
Regulations (mordination rule) provided 
by § 1.367(aj-3(d)(2)(vi)(B) apply to cer· 
tain outbound reorganizations described 
in section 368(a) and certain successive 
transfers to which section 351 applies. 
This notice is i~sued in response to certain 
transactions designed to avoid U.S. in
come tax. The regulations issued pursuant 
to this notice will apply to transactions 
occurring on or after December 28, 2007. 

SECTION 2. TRANSACTIONS AT 
ISSUE 

The IRS and Treasury are aware that 
certain taxpayers are engaging in transac
tions intended to repatriate cash or other 
properly from foreign subsidiaries without 
the recognition of gain or a dividend inclu
sion. In one such transaction, for example. 
USP, a domestic corporation. owns 100 
percent of the stock of FA, a foreign cor
poration, and USP's basis in its FA stock 
is $ IOOx. USP also owns 100 percent of 
the stock of UST, a domestic corporation, 
and USP's basis in its UST stock equals its 
fair market value of $IOOx. USTs prop
erty consists of property with zero tax ba
sis. such as self-created intangibles or fully 
depreciated tangible property. UST sells 
its property to FA in exchange for $1 OOx 
cash and, in connection with the transac
tion, UST liquidates and FA transfers all 
of the property acquired from UST to U.S. 
Newco, a newly fonned domestic corpo
ration, in exchange for ) 00 percent of the 
U.S. Newco stock (the Transaction). Other 
variations of the Transaction may be avail
ahle. For example, FA may purchase the 
stock of UST from USP for $1 OOx and, 
in connection with the acquisition, US. 
merges into a domestic limited liability 
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company (LLC) wholly owned by FA that 

is disregarded as separate from FA for U.S. 

tax purposes. FA then contributes all of 
its LLC interests to U.S. Newco. a newly 

formed domestic corporation. in exchange 
for 100 percent of the U.S. Newco stock. 

Taxpayers take the position that. pur
suant to *1.367(a)-3(d)(2)(vi)(B)(i)(i). 

UST's transfer of property to FA is not 
subject to section 36 7(a) or (d) because the 

basis adjustment requirement of section 
367(a)(5) is satisfied if USP reduces by 

$IOOx its basis in the FA stock that it held 
prior to the Transaction. 

SECTION 3. BACKGROUND 

Section 367(a)( I) provides that if. in 
connection with an exchange described 
in section 332. 351. 354. 356. or 361. a 
United States person transfers property 
to a foreign corporation. such foreign 
corporation shall not. for purposes of de
termining the extent to which gain shall be 
recognized on such transfer, be considered 
to be a corporation. Section 367(a)(2) pro
vides that. except to the extent provided 
in regulations. section 367(a)( I) shall not 
apply to the transfer of stock or securities 
of a foreign corporation that is a party to 
a reorganization. Section 367(a)(3) pro
vides that. except to the extent provided 
in regulations. section 367(a)( I) shall not 
apply to the transfer of property used in an 
active foreign trade or business. Section 
367(a)(6) grants regulatory authority to 
provide additional exceptions to the gen
eral rule of section 367(a)( I). 

Section 367(a)(5) provides that in the 
case of an exchange described in section 
361(a) or (b) (section 361 exchange), the 
exceptions to section 367(a)( I) provided 
under sections 367(a)(2) and (a)(3) shall 
not apply. Therefore, the general rule un
der section 367(a)(5) is that a transfer of 
property by a domestic corporation (U .S. 
transferor) to a foreign corporation in a 
section 361 exchange is subject to sec
tion 367(a)( I). Section 367(a)(5) also pro
\Ides. however. that subject to basis ad
Justments and other conditions to be pro
\lded III regulations. the general rule will 
not apply (and the transfer may therefore 
be eligible for the exceptions under sec
tions 367(a)(2) and (a)(3) if the U.S. trans
feror i, controlled (within the meaning of 
section 368( c)) by fi \'C or fewer domestic 
corporations. 
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Regulations have not been issued under 
section 367(a)(5). However, the legisla
tive history of section 367(a)(5) explains 

how the required basis adjustments would 

have to be made: 
It is expected that regulations will pro
vide this relief only if the U.S. corpo
rate shareholders in the transferor agree 
to take a basis in the stock they receive 
in a foreign corporation that is a party 
to the reorganization equal to the lesser 
of (a) the U.S. corporate shareholders' 
basis in such stock received pursuant to 
section 358, or (b) their proportionate 
share of the basis in the property of the 
transferor corporation transferred to the 
foreign corporation. 

S. Rep. No. 100-445, 100th Cong., 2d 
Sess. at 62 (Aug. 3. 1988). Thus, the 
gain realized, but not recognized, by the 
U.S. transferor in connection with the sec
tion 361 exchange must be preserved in the 
stock received by certain corporate share
holders of the U.S. transferor in the reor
ganization. 

The rules regarding the treatment of 
transfers of stock or securities to foreign 
corporations are contained in § 1.367(a)-3. 
Certain outbound reorganizations fol
lowed by transfers to controlled corpo
rations and certain successi ve transfers 
of property to which section 351 ap
plies constitute "indirect stock transfers" 
and are subject to §1.367(a)-3. See 
§ 1.367(a)-3(d)( I). Such indirect stock 
transfers are subject to gain recogni
tion under section 367(a)( I), unless they 
qualify for the exceptions contained in 
§ 1.367(a)-3(b) (for transfers of foreign 
stock) or -3(c) (for transfers of domestic 
stock). See § 1.367(a)-3(d)(I). 

The general coordination rule of 
§ 1.367(aj-3(d)(2)(vi)(A) provides, in 
general. that if. pursuant to an indirect 
stock transfer, a U.S. person transfers (or 
is deemed to transfer) property to a for
eign corporation in an exchange described 
in sections 351 or 361. such transfer is 
subject to sections 367(a) and (d), prior 
to the application of the indirect stock 
transfer rules of § 1.367(a)-3(d). Section 
1.367(a)-3(d)(2)(vi)(A). This general co
ordination rule, however. is subject to two 
exceptions (Exception One and Exception 
Two). 

Exception One is available for certain 
section 361 transfers of property made 
pursuant to a reorganization to the extent 

the foreign acquiring corporation transfers 
the acquired property (re-transferred prop

erty) to a domestic corporation controlled 
within the meaning of section 368(c) (do
mestic controlled corporation) as part of 
the same transaction. However, Exception 

One applies only if the domestic controlled 
corporation's basis in the re-transferred 
property is no greater than the basis the 

U.S. transferor had in such property and 
either (i) the domestic acquired corpora
tion is controlled (within the meaning of 

section 368(c» by five or fewer domes
tic corporate shareholders, appropriate 
basis adjustments as provided in section 
367(a)(5) are made to the stock of the for
eign acquiring corporation, and any other 
conditions provided in regulations under 
section 367(a)(5) are satisfied; or (ii) the 
indirect transfer of stock of the domestic 
acquired corporation satisfies the require
ments of §1.367(a)-3(c)(1)(i), (ii), and 
(iv), and (c)(6), and the domestic acquired 
corporation attaches a statement to its tax 
return for the taxable year of the transfer. 
Section 1.367(a)-3(d)(2)(vi)(B)(J)(i) and 

(ii). 
Exception Two is available for trans

fers described in § 1.367(a)-3(d)(l )(vi) 
where a U.S. person transfers property 
to a foreign corporation in a section 351 
exchange. to the extent that such property 
is transferred by such foreign corpora
tion to a domestic corporation in another 
section 351 exchange, but only if the 
domestic transferee's basis in the prop
erty is no greater than the basis that the 
U.S. transferor had in such property. See 
§ 1.367(a)-3(d)(2)(vi)(B)(2). 

SECTION 4. REGULATIONS TO BE 
ISSUED UNDER SECTION 367(a) 

The IRS and Treasury will issue regu
lations under section 367(a) to clarify how 
the two exceptions to the general coordina
tion rule of * 1.367(a)-3(d)(2)(vi)(A) are to 
be applied. 

The rule of Exception One contained 
in § 1.367(a)-3(d)(2)(vi)(B)(1)(i) will be 
modified to clarify that the basis ad
justment required as provided in section 
367(a)(5) must be made to the stock of 
the foreign acquiring corporation received 
by domestic corporate shareholders of 
the U.S. transferor in the reorganization 
such that the appropriate amount of un
recognized gain in the U.S. transferor's 



property is reflected in such stock. Thus, 
the basis adjustment requirement cannot 
be satisfied by adjusting the basis in stock 
of the foreign acquiring corporation held 
by such shareholders prior to the reorga
nization. The regulations will clarify that 
to the extent the appropriate amount of 
unrecognized gain in the U.S. transferor's 
property cannot be preserved in the stock 
of the foreign acquiring corporation re
ceived in the reorganization, then the U.S. 
transferor's transfer of property to the for
eign acquiring corporation shall be subject 
to sections 367(a) and (d). 

Section 1.367(a)-3(d)(2)(vi)(B)(2) will 
be modified to clarify that Exception Two 
shall not apply to a section 351 transfer that 
is also a section 361 exchange. Thus, a 
section 351 transfer that is also a section 
361 exchange may only qualify, if at all, 
for Exception One. 

SECTION 5. EFFECTIVE DATE 

The regulations described in this notice 
will apply to transactions occurring on or 
after December 28, 2007. No inference 
is intended as to the treatment of transac
tions described herein under current law, 
and the IRS may, where appropriate, chal
lenge such transactions under applicable 
provisions or judicial doctrines. 

SECTION 6. COMMENTS 

The IRS and Treasury are studying 
other transactions and structures that have 
the effect of repatriating earnings of for
eign corporations without the recognition 
of gain or a dividend inclusion. Comments 
are requested in this regard. Comments 
are also requested regarding more funda
mental changes that can be made in this 
area, including possible changes to the 
coordination rule. 

SECTION 7. DRAFTING 
INFORMATION 

The principal authors of this notice are 
John Seibert and Daniel McCall of the 
Office of Associate Chief Counsel (Inter
national). However, other personnel from 
the IRS and Treasury Department par
ticipated in its development. For further 
information regarding this notice, can· 
tact Mr. Seibert or Mr. McCall at (202) 
622-3860 (not a toll-free call). 

Clarification of Notice 
2007-54 Providing Guidance 
and Transitional Relief 
Under the Preparer 
Penalty Provisions of the 
Small Business and Work 
Opportunity Tax Act of 2007 

Notice 2008-11 

This notice clarifies Notice 2007-54. 
2007-27 I.R.B. 12, which provided guid
ance and transitional relief for the tal( re
turn preparer penalty provisions under sec
tion 6694 of the Internal Revenue Code, as 
amended hy the Small Business and Work 
Opportunity Tax Act of 2007. 

BACKGROUND 

The Small Business and Work Oppor
tunity Tax Act of 2007 (the Act), Pub. L. 
No. 110-28,121 Stat. 190, was enacted 
on May 25, 2007. Section 8246 of the Act 
amended several provisions of the Code to 
extend the application of the income tax 
return preparer penalties to all tax return 
preparers, alter the standards of conduct 
that must be met to avoid imposition of 
the penalties for preparing a return which 
ret1ects an understatement of liability, and 
increase applicable penalties. The amend
ments are effective for tax returns prepared 
after the date of the enactment, May 25, 
2007. 

In order to provide sufficient time to ad
dress issues pertaining to the implemen
tation of the Act, the Treasury Depart
ment and the IRS issued Notice 2007-54 
on June 11, 2007, and which provided the 
following transitional relief: For income 
tax returns, amended returns, and refund 
claims, the standards set forth under the 
previous law and current regulations under 
section 6694 will be applied in determin
ing whether the IRS will impose a penalty 
under section 6694(a). as amended by the 
Act. Notice 2007-54 provided that gener
ally, in applying transitional relief for in
come tax returns, amended returns, or re
fund claims, disclosure would be adequate 
if made on a Form 8275, Disclosure State
ment, or Form 8275-R, Regulation Dis
closure Statement, attached to the return, 
amended return, or refund claim, or pur
suant to the annual revenue procedure au-

thorized in Treasury Regulation section~ 
1.6694-2(c)(3) and 1,6662-4(f)(2). 

Notice 2007-54 further provided that 
for all other returns, amended returns, and 
claims for refund, including estate, gift, 
and generation-skipping transfer tax re
turns, employment tax returns, and excise 
tax returns, the reasonable basis standard 
set forth in the regulations issued under 
section 6662, without regard to the dis
closure reqUirements contained therein. 
will be applied in determining whether the 
IRS will impose a penalty under section 
6694(a). 

Notice 2007-54 provided that the 
transitional relief applies to all returns, 
amended returns, and refund claims due 
on or before December 3 I, 2007 (deter
mined with regard to any extension of time 
for filing), and to 2007 employment and 
excise tax returns due on or before January 
31, 2008, Notice 2007-54 also provided 
that no transitional relief was provided 
under section 6694(b) as transitional relief 
is not appropriate for tax return preparers 
who exhibit willful or reckless conduct, 
regardless of the type of return prepared. 

TRANSITIONAL RELIEF 
CLARIFICATIONS 

Questions have arisen regarding the ex
tent to which amended returns or claims 
for refund qualify for transitional relief un
der Notice 2007-54. There is no set due 
date for such returns and claims other than 
prior to the expiration of the period pro
scnbed by the applicable statute of limita
tions. The transitional relief described in 
Notice 2007-54 applies to timely amended 
returns or claims for refund (other than 
2007 employment and excise tax returns) 
filed on or before December 31, 2007, and 
to timely amended employment and excise 
tax returns or claims for refund filed on or 
before January 31, 2008. 

Questions have arisen regarding the ex
tent to which original tax returns due on 
extension after December 31, 2007, but 
fi I ed on or before December 31, 2007, 
qualify for transitional relief. The transi
tional relief described in Notice 2007-54 
applies to original returns (other than 2007 
employment and excise tax returns) filed 
on or before December 31. 2007. and to 
original employment and excise tax re
turns filed on or before January 31, 2008. 
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Questions have also arisen regarding 
the extent to which advice rendered by 
nonsigning preparers qualifies for transi
tional relief under Notice 2007-54. The 
transitional relief described in Notice 
2007-54, as clarified by this notice. ap
plies to nonsigning preparers for advice 
provided on or before December 31. 2007. 

In future guidance. the Treasury De
partment and the IRS intend to provide 
transitional rules to address amended re
turns filed after the expiration of the tran
sitional relief period described in Notice 
2007 -54 that relate to original returns filed 
under previous law or during the transi
tional relief period. as clarified by this no
tice. 

EFFECTIVE DATE 

This notice is effective as of May 25, 
2007. 

EFFECT ON OTHER DOCUMENTS 

Notice 2007-54, 2007-27 I.R.B. 12, is 
clarified. 

CONTACT INFORMATION 

The principal authors of this notice are 
Matthew S. Cooper and Michael E. Hara 
of the Office of the Associate Chief Coun
sel (Procedure and Administration). For 
further information regarding this notice, 
contact Mr. Cooper at (202) 622-4940 or 
Mr. Hara at (202) 622-4910 (not toll-free 
calls). 

Preparer Signature 
Requirements Under Section 
6695(b}, as Amended by the 
Small Business and Work 
Opportunity Tax Act of 2007 

Notice 2008-12 

This notice provides guidance to the 
public regarding implementation of the 
tax return preparer signature requirement 
penalty provisions under section 6695(b) 
of the Internal Revenue Code. as amended 
by the Small Business and Work Opportu
nity Tax Act of 2007. 
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BACKGROUND 

The Small Business and Work Oppor
tunity Tax Act of 2007 (the Act), Pub. L. 
No. 110-28. III Stat. 190. was enacted 
on May 25. 2007. Section 8246 of the Act 
amended several provisions of the Code, 
including section 6695(b), to extend the 
application of the income tax return pre
parer penalties to all tax return preparers. 
As amended by the Act, section 6695(b) 
imposes a penalty on a tax return preparer 
of any return or claim for refund who fails 
to sign a return when required by regula
tions prescribed by the Secretary, unless it 
is shown that the failure is due to reason
able cause and not due to willful neglect. 
The penalty under section 6695(b) is $50 
for each failure to sign, with a maximum of 
$25,000 per person imposed with respect 
to each calendar year. The amendments 
to section 6695(b) made by section 8246 
of the Act are effective for tax returns and 
claims for refund prepared after May 25, 
2007. 

INTERIM AND PLANNED GUIDANCE 

The Treasury Department and the Inter
nal Revenue Service intend to issue reg
ulations that implement the signature re
quirements under section 6695(b) for cer
tain 2008 tax year returns and claims for 
refund. In advance of these regulations, 
guidance is being issued to ( I) identify the 
returns and claims for refund required to 
be signed by a tax return preparer in or
der to avoid a section 6695(b) penalty un
der current regulations, and (2) identify the 
returns and claims for refund that will be 
required to be signed by a tax return pre
parer in order to avoid a section 6695(b) 
penalty under future regulations published 
by the Treasury Department and IRS. This 
interim guidance will apply until further 
guidance is issued and tax return prepar
ers may rely on the interim guidance in this 
notice. 

A. Signing Tax Return Preparer 

For purposes of section 6695(b). an in
dividual who is a tax return preparer with 
respect to a return of tax or claim for refund 
of tax listed below in paragraph (B)( 1) of 
this notice shall sign the return or claim for 
refund after it is completed and before it 
is presented to the taxpayer (or nontaxable 

entity) for signature. If the tax return pre
parer is unavailable for signature, another 
tax return preparer shall review the entire 
preparation of the return or claim for re
fund, and then shall sign the return or claim 
for refund. 

If more than one tax return preparer 
is involved in the preparation of the re
turn or claim for refund, the individual tax 
return preparer who has the primary re
sponsibility as between or among the pre
parers for the overall substantive accuracy 
of the preparation of such return or claim 
for refund shall be considered to be the 
tax return preparer for purposes of section 
6695(b). 

B. Forms Requiring Signature of Tax 

Return Preparer 

(I) Consistent with existing regula
tions, in order to avoid the imposition of 
a penalty under section 6695(b), a sign
ing tax return preparer described above in 
paragraph (A) of this notice must provide 
a signature on any income tax returns or 
claims for refund of income tax that are 
filed after December 31, 2007, including 
but not limited to the following: 

• Form 990-T, Exempt Organization 
Business Income Tax Return 

• Form 990-PF. Return of Private Foun
dation or Section 4947( aJ( 1) Nonex
empt Charitable Trust Treated as a Pri
vate Foundation 

• Form 1040, US. Individual Income 
Tax Return 

• Form 1040A, US. Individual Income 
Tax Return 

• Form 1040-C, US. Departing Alien 
Income Tax Return 

• Form 1040EZ, Income Tax Return for 
Single and Joint Filers With No Depen
dents 

• Form I040NR, US. Nonresident Alien 
Income Tax Return 

• Form 1040NR-EZ, US. Income Tax 
Return for Certain Nonresident Aliens 
With No Dependents 

• Form 1040-PR, Planilla para la 
Declaracion de la Contribucion Fed
eral sobre el Trabajo por Cuenta 
Propia (Incluyendo el Credito Tribu
tario Adicional por Hijos para Resi
dentes Bonafide de Puerto Rico) 

• Form 1040-SS, US. Self-Employment 
Tax Return (Including the Additional 



Child Tax Credit for Bona Fide Resi
dents of Puerto Rico) 

• Form 1040X, Amended U.S. Individual 
Income Tax Return 

• Form 1041, U.S. Income Tax Returnfor 
Estates and Trusts 

• Form 1041-N, U.S. Income Tax Return 
for Electing Alaska Native Settlement 
Trusts 

• Form 104l-QFT, U.S. income Tax Re
turn for Qualified Funeral Trusts 

• Form 1042, Annual Withholding Tax 
Returnfor U.S. Source Income of For
eign Persons 

• Form 1065, U.S. Return of Partnership 
income 

• Form 1065-B, U.S. Return of Income 
for Electing Large Partnerships 

• Form 1066, U.S. Real Estate Mortgage 
Investment Conduit (REMIC) Income 
Tax Return 

• Fonn 1120, U.S, Corporation Income 
Tax Return 

• Fonn 1120-C, U.s. Income Tax Return 
for Cooperative Associations 

• Form 1120-F, U.S. Income Tax Return 
of a Foreign Corporation 

• Fonn 1l20-FSC, U.S. Income Tax Re
turn of a Foreign Sales Corporation 

• Fonn I 120-H, U.S. Income Tax Return 
for Homeowners Associations 

• Form 11201C-DISC, Interest Charge 
Domestic International Sales Corpo
ration Return 

• Form 1120-L, u.s. Life Insurance 
Company Income Tax Return 

• Form 1120-ND, Return for Nuclear 
Decommissioning Funds and Certain 
Related Persons 

• Fonn l120-PC, U.S. Property and Ca
sualty Insurance Company Income Tax 
Return 

• Form II20-POL, U.S. Income Tax 
Return for Certain Political Organiza
tions 

• Form 1120-REIT, U.S. Income Tax Re
turnfor Real Estate investment Trusts 

• Form 1 120-RIC, U.S. Income Tax Re
turnfor Regulated Investment Compa
nies 

• Form 1120S, U.S, Income Tax Return 
for an S Corporation 

• Form 1I20-SF, U.S. Income Tax Re
turnfor Settlement Funds (Under Sec
tion 468B) 

• Fcrm I 120X, Amended u.s. Corpora· 
tion Income Tax Return 

• Form 2438, Undistributed Capital 
Gains Tax Return 

(2) In the absence of Treasury regula

tions requiring signature, a signing tax re
turn preparer described above in paragraph 

(A) of this notice will not be subject to the 
penalty under section 6695(b) with respect 

to tax returns or refund claims for taxes 
other than income taxes that are filed af

ter December 31, 2007, but on or before 
December 3 1,2008, including the filing of 

the following returns: 

• Form CT-l, Employer's Annual Rail
road Retirement Tax Return 

• Form CT -2, Employee Representa
tive's Quarterly Railroad Tax Return 

• Form ll-C, Occupational Tax and 
Registration Return for Wagering 

• Form 706, United States Estate fand 
Generation-Skipping Transfer) Tax 
Return 

• Form 706-A, United States Additional 

• 
Estate Tax Return 
Form 706-D, United States Additional 
Estme Tax Return Under Code Section 
2057 

• Form 706-GS(D), Generation-Skip
ping Transfer Tax Return For Distri
butions 

• Form 706-GS(T), Generation-Skip
ping Transfer Tax Return For Termi
nations 

• Form 706-NA, United States Estate 
(and Generation-Skipping Transfer) 
Tax Return - Estate of nonresident 
not a citizen of the United States 

• Form 706-QDT, United States Estate 
Tax Return for Qualified Domestic 
Trusts 

• Form 709, United States Gift (and 
Generation-Skipping Transfer) Tax 
Return 

• Form 720, Quarterly Federal Excise 
Tax Return 

• Form nox, Amended Quarterly Fed
eral Excise Tax Return 

• Form 730, Monthly Tax Returnfor Wa
gers 

• Form 843, Claim for Refund and Re
quest for Abatement 

• Form 940, Employer's Annual Federal 
Unemployment (FUTA) Tax ReTUrn 

• Form 940-PR, Planilla para la 
Declaraci6n Federal ANUAL del Pa
trono de fa Contribuci6n Federal para 
el Desempleo (FUTA) 

• Form 941, Employer's QUARTERLY 
Federal Tax Return 

• Form 941-PR. Plan ilia para 10 
Dec/aracion Federal TRIMESTRAL 
del Patronu 

• Form 941-SS, Employer's QUAR
TERLY Federal Tax Return 

• Form 941-M, Employer's MONTHLY 
Federal Tax Return 

• Form 943, Employer's Annual Federal 
Tax Return for Agricultural Employees 

• Form 943(PR), Planilla Para la 
Declaraci6n ANUAL De La Contribu
cion Del Patrano De Empleados Agr[
colas 

• Form 944, c'mployer's ANNUAL Fed
eral Tax Return 

• Form 944-PR, Planilla para La 
Declaracion ANUAL de la Contribu
cion Federal del Patrono 944(SP), 
Declaraci6n Federal ANUAL de lm
puestos del Patrono 0 Emp{eador 

• Form 944-SS, Employer's ANNUAL 
Federal Tax Return 

• Form 945, Annual Return of Withheld 
Federal income Tax 

• Form J 040 (Schedule H), Household 
Employment Taxes 

• Form 1040-PR (Anexo H-PR), Con
tribuciones sobre el Empleo de Em
pleados Domesticos 

• Form 2290, Heavy Highway Vehicle 
Use Tax Return 

• Form 2290(FR), Declaration d'Impot 
sur L'utilisation des Vehicules Lourds 
sur les Routes 

• Form 2290(SP), DecJaracion del Im
puesto sobre el Uso de Vehiculos Pe
sados en las Carreteras 

• Form 4720, Return of Certain Excise 
Taxes Under Chapters 4i and 42 of the 
Internal Revenue Code 

• Form 5330, Return of Excise Taxes Re
lated to Employee Benefit Plans 

• Form 8612, Return of Excise Tax on 
Undistributed Income of Real Estate 
Investment Trusts 

• Form 8613, Return of Excise Tax on 
Undistributed Income of Regulated In
vestment Companies 

• Form 8725, Excise Tax on Greenmail 
• Form 8831, Excise Taxes on Excess in

clusions of REMIC Residual Interests 

• Form 8849, Claimfor Refund of Excise 
Taxes 

• Form 8876, Excise Tax on Structured 
Settlement Factoring Transactions 
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• Foon 8924, Excise Tax on Certain 

Transfers of QualifYing Geothemzal or 
Mineral interests 

The tax return preparer shall sign the re
turn in the manner prescribed by the Com
missioner in foons, instructions, or other 
appropriate guidance. 

The Treasury Department and IRS in
tend to issue regulations on or before De
cember 31. 2008. requiring signatures un
der section 6695(b) for all the above listed 

foons that are filed after December 31, 
2008. 

Infoonation on the pre parer signature 
requirement for electronically filed returns 
will be announced in IRS publications. in
structions. and information posted elec
tronically on the iRS.gm· website. 

EFFECTIVE DATE 

This notice is effective as of January I, 
2008. 

CONTACT INFORMATION 

The principal authors of this notice are 
Matthew S. Cooper and Michael E. Hara 
of the Office of the Associate Chief Coun
sel (Procedure and Administration). For 
further information regarding this notice, 
contact Mr. Cooper at (202) 622-4940 or 
Mr. Hara at (202) 622-4910 (not toll-free 
calls ). 

Guidance Under the Preparer 
Penalty Provisions of the 
Small Business and Work 
Opportunity Tax Act of 2007 

Notice 2008-13 

This notice provides guidance regard
ing implementation of the tax return pre
parer penalty provisions under section 
6694 and the related definitional provi
,ions under section 7701(a)(36) of the In
ternal Revenue Code (Code). as amended 
by the Small Business and Work Oppor
tunity Tax Act of 2007 (the Act). Pub. L 
No. 110--28. 121 Stat. 190. 

In 2008. the Treasury Department and 
the IRS intend to revise the regulatory 
scheme governing tax return pre parer 
penalties. which has remained substan
tially unchanged since the late 1970·s. 
Until then. this notice pro\'ides interim 
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guidance on the application of the tax 

return preparer penalties as amended by 
the Act. This notice also solicits public 
comments regarding the revision of the 
regulatory scheme governing tax return 
preparer penalties in order to enable the 

Treasury Department and the IRS to com
plete their work on the overhaul of these 

rules by the end of 2008. 

BACKGROUND 

Section 8246 of the Act amended sev
eral provisions of the Code to extend the 
application of the income tax return pre
parer penalties to all tax return preparers, 
alter the standards of conduct that must 
be met to avoid imposition of the sec
tion 6694(a) penalty for preparing a return 
which reflects an understatement of liabil
ity, and increase applicable penalties under 
section 6694(a) and (b). The amendments 
made by the Act to section 6694 are effec
tive for tax returns and claims for refund 
prepared after May 25, 2007. The Trea
sury Department and the IRS issued Notice 
2007-54.2007-27 I.R.B. 12, on June 11, 
2007, which provided transitional relief 
under section 6694(a). Concurrent with 
the issuance of this notice, the Treasury 
Department and the IRS are issuing addi
tional guidance clarifying Notice 2007-54. 
See Notice 2008-11. 

Prior to amendment by the Act, section 
770I(a)(36) defined income tax return pre
parer as any person who prepared for com
pensation an income tax return or claim for 
refund, or a substantial portion of an in
come tax return or claim for refund. As 
amended by the Act, section 770I(a)(36) 
now defines tax return preparer as any per
son that prepares for compensation a tax 
return or claim for refund. or a substan
tial portion of a tax return or claim for re
fund. and is no longer limited to persons 
who prepare income tax returns. 

Section 301.7701-15 of the current 
Procedure and Administration Regula
tions defines the term income tax return 
preparer to include any person who pre
pares for compensation all or a substantial 
portion of a tax return or claim for refund 
under Subtitle A of the Code. Operation 
of the current regulations brings into the 
preparer penalty regime a wide range of 
activities performed by persons who do 
not sign the tax return or claim for refund, 
who may have no knowledge of how their 

work is ultimately reported on the tax re
turn or claim for refund, or who may have 
no knowledge of the size or complexity of 

the schedule, entry. or other portion of a 
tax return or claim for refund relative to 
the entire tax return. For example, cur
rent regulations broadly define the tenn 
substantial portion using a facts and cir
cumstances test that compares the relative 
length, complexity, and tax liability of a 
particular schedule, entry, or other portion 
of a tax return or claim for refund to the 
length, complexity, and tax liability of the 
tax return or claim for refund as a whole. 
Case law, including Goulding v. United 

States, 717 F. Supp. 545 (N.D. Ill. 1989), 
aff'd, 957 F.2d 1420 (7th Cir. 1992), sup
ports the current regulations which deem 
the preparer of a Schedule K -I for a part
nership to be the preparer of a partner's 
income tax return on which the partner
ship items were reported, if the Schedule 
K-I constitutes a substantial portion of 
the partner's tax return. 

The Act also amended section 6694(a) 
by raising the standards of conduct for 
tax return preparers. For undisclosed 
positions, the Act replaced the realistic 
possibility standard with a requirement 
that there be a reasonable belief that the 
tax treatment of the position would more 
likely than not be sustained on its merits. 
For disclosed positions, the Act replaced 
the nonfrivolous standard with the require
ment that there be a reasonable basis for 
the tax treatment of the position. 

The amendments made by the Act did 
not modify the exception to liability un
der section 6694 that is applicable when it 
is shown, considering all the facts and cir
cumstances, that the tax return preparer has 
acted in good faith and there is reasonable 
cause for the understatement. 

As part of the regulatory rulemaking 
process, the Treasury Department and the 
IRS will determine the appropriate modi
fications to the existing regulatory frame
work, given the complexities and anoma
lies created by the inter-relationship of the 
amendments to section 6694 applicable to 

tax return preparers and the various accu
racy-related penalty provisions applicable 
to taxpayers, as well as the inter-relation
ship of the amendments to section 6694 
and the regulations governing the practice 
before the IRS in Circular 230 (31 CFR 
part 10). In advance of publication of reg
ulations in 2008, this notice provides in-



terim guidance to tax return preparers re
garding the definitions and standards of 
conduct that must be met by a tax return 
preparer to avoid a penalty under section 
6694(a). Tax return preparers may rely on 
the interim guidance in this notice until fur
ther guidance is issued. It is important to 
note that the regulations expected to be fi
nalized in 2008 may be substantially dif
ferent from the rules described in this no
tice. and in some cases more stringent. 

Section 7805(a) provides the Treasury 
De~artment and the IRS with authority 
to Issue regulations and other published 
guidance interpreting the Code, including 
sections 6694 and 7701 (a)(36). Consis
tent with the legislative history of section 
6694, the Treasury Department and the 
IRS promulgated regulations dating back 
to 1977 that interpreted the statutory tenn 
disclosed in section 6694(a)(3), as applied 
to nonsigning preparers, to include mak
ing statements, either orally or in writing. 
See Treas. Reg. § 1.6694-2(c)(3)(ii)(A) 
and (B). Section 6694(a)(3) provides the 
Treasury Department and the IRS with au
~ority to grant relief from penalty liability 
If.a tax return pre parer has acted in good 
fruth and there is reasonable cause for any 
understatement of tax that may result from 
a position taken on a return. In addition, in 
the past, reasonable cause relief (such as In 

section 6694(a» has been provided to im
plement appropriate transitional rules for a 
new or revised statutory provision. 

This interim guidance discusses the fol
lowing issues: (I) relevant categories of 
tax returns or claims for refund for pur
poses of section 6694; (2) the definition 
of tax return preparer under sections 6694 
and 7701 (a)(36); (3) staIldanls of conduct 
applicable to tax return preparers for dis
closed and undisclosed positions taken on 
t~ returns; and (4) interim penalty com
plIance obligations applicable to tax return 
preparers. It is the IRS's intent to adminis
ter these provisions in a fair and equitable 
manner that will promote compliance with 
the requirements of the Code and effective 
tax administration. 

INTERIM GUIDANCE UNDER SECTION 
6694 

. E~cept to the extent modified by the 
Intenm guidance in this notice, and until 
further guidance is issued, existing regu-

lations and guidance under sections 6694 
and 7701 (a)(36) will remain in effect. 

A. Returns and Claims for Refund Subject 
to the Section 6694 Penalty 

Interim guidance discussed below de
scribes categories of returns to which sec
tion 6694 could apply and includes associ
ated exhibits to this notice. The Treasury 
Department and the IRS may choose to add 
or remove documents from any of the cat
egories or exhibits to this notice in future 
guidance as they gain experience in imple
mentlllg the provisions of the Act and re
ceive public comments. 

I. Tax Returns Reporting Tax Liability 
Until funher guidance is issued, solely 

for purposes of section 6694, a return or 
claim for refund includes the tax returns 
listed on Exhibit 1 or a claim for refund 
with respect to aIly such return. A claim 
for refund of tax includes a claim for credit 
against any tax. A person who for com
~ensation prepares all or a substantial por
tiOn of a tax return listed on Exhibit I, or 
a claim for refund with respect to any such 
tax return, is a tax return preparer who is 
subject to section 6694. 

2. Information Returns and Other Doc
uments 

Under current regulations, a person 
who for compensation prepares infor
mation returns or other documents that 
include information that is or may be re
ported.on a taxpayer's tax return is subject 
to sectiOn 6694 if the information reported 
on the information return or other docu
ment constitutes a substantial portion of 
the taxpayer's tax return, notwithstand
ing the fact that the infonnation return 
or other document may not be reporting 
the liability of the taxpayer. The current 
regulatory definitions of substantial por
tion and substantial preparation require a 
facts aIld circumstances analysis of each 
document prepared and a comparison of 
the items included on that document with 
the tax return that actually reports a tax 
liability. Section 301.7701-15(b). Thus, 
for example, under current regulations, the 
preparer of a Form 1065, u.s. Return of 
Partnership Income, may be deemed to be 
the preparer of any of the partners' indi
vidual income tax return (e.g., Form 1040, 
U.S. Individual Income Tax Return), if the 
items on the partnership return constitute a 

substantial portion of that panner's income 
tax rerum. Secrion 301.7701-15(b)(3). 

(a) infonnation Returns Constituting a 
Substantial Portion of a Taxpayer's Tax 
Return 

Until further guidance is issued, solely 
for purposes of section 6694, an infor· 
mation return listed on Exhibit 2 that in· 
cludes information that is or may be re
ported on a taxpayer's tax return or claim 
for refund is a return to which section 
6694 could apply if the information re
ported constitutes a substantial portion of 
that taxpayer's tax return or claim for re
fund. A person who for compensation pre
pares any of the forms listed on Exhibit 2 
which form does not repon a tax liabilit; 
but affects an entry or entries on a tax re
turn and constitutes a substantial portion of 
the tax return or claim for refund that does 
repon a tax liability, is a tax return pre parer 
who is subject to section 6694. 

(b) Other Documents Constituting a 
Substantial Portion of a Taxpayer's Tax 
Return 

Until further guidance is issued, solely 
for purposes of section 6694, a document 
that includes information that is or may be 
reported on a taxpayer's tax return or claim 
for refund is treated as a return to which 
section 6694 could apply if the informa
tion reponed constitutes a substantial por
tion of that taxpayer's tax return or claim 
for refund. For example, a person who for 
compensation prepares documents, such as 
?epreciation schedules or cost, expense or 
Income allocation studies, that do not re
port a tax liability but which will affect an 
entry or entries on a tax return that does 
repon a tax liability, and that constitute a 
substantial portion of such tax return, is a 
tax return preparer who is subject to sec
tion 6694. 

(c) Other Documents Not Constituting 
a Substantial Portion of a Taxpaver's Tax 
Return Unless Prepared Willfully to Un
derstate Tax or in Reckless or intentional 
Disregard of the Rules or Regulations 

Until further guidance is issued, solely 
for purposes of section 6694, a document 
listed on Exhibit 3 that includes infor
mation that is or may be reported on a 
taxpayer's tax return or claim for refund 
(and that constitutes a substantial portion 
of such tax return or claim for refund) will 
not ~ubject the preparer to a penalty under 
sectIOn 6694(a). A document listed on Ex
hibit 3, however, may subject the preparer 
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to a willful or reckless conduct penalty 
under section 6694(b) if the infonnation 
reported on the document constitutes a 
substantial portion of the tax return or 
claim for refund and is prepared willfully 
in any manner to understate the liability of 
tax on a tax return or claim for refund. or 
in reckless or intentional disregard of rules 
or regulations. For example. preparation 
of a Fonn W-2. Wage and Tax Statement, 
reporting certain executive compensation 
may constitute preparation of a substan
tial portion of the Fonn 1040 return on 
which the compensation is reported if it is 
prepared willfully in a manner to under
state the liability of tax. A person who for 
compensation prepares all or a substan
tial portion of any of the forms or other 
documents listed on Exhibit 3 is not a tax 
return pre parer subject to section 6694(a) 
unless the fonn or document was prepared 
willfully in any manner to understate the 
liability of tax on a tax return or claim for 
refund or in reckless or intentional disre
gard of rules or regulations. 

B. Definition of Tux Return Preparer 

Until further guidance is issued, solely 
for purposes of section 6694, the term 
tax return preparer in section 7701 (a)(36) 
is defined by using the definitions in 
§§ 1.6694-1, 1.6694-3 and 301.7701-15, 
with the following modifications: 

I. Eliminating the word income as 
a modifier to tax return preparer 
throughout §§ 1.6694-1, 1.6694-3, 
and 30 I. 770 1-15. This modification 
conforms the current regulations to 
amendments made by the Act. 

2. Expanding the definition of returns 
and claims for refund from returns of 
tax under subtitle A, claims for refund 
under subtitle A, or similar language, 
to include returns of tax and claims 
for refund under subtitles A through E 
of the Code throughout §§ 1.6694-1, 
1.6694-3, and 301.7701-15. This 
modification conforms the current 
regulations to amendments made by 
the Act. 

3. Interpreting the term substantial por
tion in § 301.770 1-15(b)(I) to mean a 
schedule, entry, or other portion of a 
tax return or claim for refund that, if 
adjusted or disallowed. could result in 
a defiCiency determination (or disal
lowance of a claim for refund) that the 
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preparer knows or reasonably should 
know is a significant portion of the tax 
liability reported on the tax return (or, 
in the case of a claim for refund, a sig
nificant portion of the tax originally 
reported or previously adjusted). This 
clarifies that any detennination as to 
whether a person has prepared a sub
stantial portion of a tax return and thus 
is considered a tax return preparer will 
depend on the relative size of the defi
ciency attributable to the schedule, en
try, or other portion. 

For examples illustrating the provisions 
of this section B, see section H below. 

C. Date Return is Prepared 

Until further guidance is issued, solely 
for purposes of section 6694, a return or 
claim for refund is deemed prepared on the 
date reflected by the tax return preparer's 
signature. If a signing preparer fails to sign 
the tax return, the tax return is deemed pre
pared on the date the tax return is filed. In 
the case of a nonsigning preparer, the rel
evant date is the date the person provides 
the advice, which date will be determined 
based on all the facts and circumstances. 
For purposes of this interim guidance, the 
rules described in this section will apply 
instead of § 1.6694-2(b )(5). 

D. Reasonable Belief that the Tax 
Treatment of the Position Would More 
Likely Than Not Be Sustained on the 
Merits 

Until further guidance is issued, solely 
for purposes of section 6694, a tax re
turn preparer is considered to reasonably 
believe that the tax treatment of an item 
is more likely than not the proper tax 
treatment (without taking into account 
the possibility that the tax return will 
not be audited, that an issue will not be 
raised on audit, or that an issue will be 
settled) if the tax return preparer analyzes 
the pertinent facts and authorities in the 
manner described in § 1.6662-4(d)(3)(ii) 
and, in reliance upon that analysis, rea
sonably concludes in good faith that there 
is a greater than fifty percent likelihood 
that the tax treatment of the item will be 
upheld if challenged by the IRS. For pur
poses of interim guidance, the standard 
described in this section will apply instead 
of § 1.6694-2(b). 

For purposes of determining whether 
the tax return preparer has a reasonable 
belief that the position would more likely 
than not to be sustained on the merits, 
a tax return pre parer may rely in good 
faith without verification upon informa
tion furnished by the taxpayer. as provided 
in § 1.6694-1 (e). In addition, a tax re
turn preparer may rely in good faith and 
without verification upon infonnation fur
nished by another advisor, tax return pre
parer or other third party. Thus. a tax return 
preparer is not required to independently 
verify or review the items reported on tax 
returns, schedules or other third party doc
uments to determine if the items meet the 
standard requiring a reasonable belief that 
the position would more likely than not be 
sustained on the merits. The tax return pre
parer, however, may not ignore the impli
cations of information furnished to the tax 
return preparer or actually known to the 
tax return preparer. The tax return preparer 
also must make reasonable inquiries if the 
information furnished by another tax re
turn preparer or a third party appears to be 
incorrect or incomplete. 

For examples illustrating the provisions 
of this section D, see section H below. 

E. Reasonable Basis 

Until further guidance is issued, solely 
for purposes of section 6694, reasonable 
basis will be interpreted in accordance 
with § 1.6662-3(b)(3). For purposes of 
this interim guidance, the standards de
scribed in this section will apply instead 
of § 1.6694-2(c). The reasonable basis 
standard will also apply for purposes of 
§ 1.6694-3(c)(2). 

For purposes of determining whether 
the tax return preparer has a reasonable ba
sis for a position, a tax return preparer may 
rely in good faith without verification upon 
infonnation furnished by the taxpayer, as 
provided in § 1.6694-1 (e). In addition, a 
tax return preparer may rely in good fruth 
and without verification upon information 
furnished by another tax return preparer or 
other third party. Thus, a tax return pre
parer is not required to independently ver
ify or review the items reported on tax re
turns, schedules or other third party docu
ments to determine if the items meet the 
standard requiring a reasonable basis for 
a position. The tax return preparer, how
ever, may not ignore the implications of in-



formation furnished to the tax return pre
parer or actually known to the tax return 
preparer. The tax return pre parer also must 
make reasonable inquiries if the informa
tion furnished by another tax return pre
parer or a third party appears to be incor
rect or incomplete. 

For examples illustrating the provisions 
of this section E, see section H below. 

F. Reasonable Cause and Good Faith 

Until further guidance is issued, solely 
for purposes of section 6694, the IRS will 
continue to consider the factors described 
in §§ 1.6694--2(d)(1) to -2(d)(4), but the 
factor regarding reliance on advice found 
in § 1.6694-2(d)(5) is replaced by the rules 
described in this section F. For purposes 
of this interim guidance, a tax return pre
parer will be found to have acted in good 
faith when the tax return preparer relied 
on the advice of a third party who is not 
in the same firm as the tax return pre parer 
and who the tax return pre parer had reason 
to believe was competent to render the ad
vice. The advice may be written or oral, 
but in either case the burden of establish
ing that the advice was received is on the 
tax return preparer. A tax return preparer is 
not considered to have relied in good faith 
jf-

(i) The advice is unreasonable on its 
face; 

(ii) The tax return preparer knew or 
should have known that the third party ad
visor was not aware of all relevant facts; or 

(iii) The tax return preparer knew or 
should have known (given the nature of 
the tax return preparer's practice), at the 
time the tax return or claim for refund was 
prepared, that the advice was no longer 
reliable due to developments in the law 
since the time the advice was given. 

For examples illustrating the provisions 
of this section F, see section H below. 

G. Interim Penalty Compliance Rules 

Until further guidance is issued, solely 
for purposes of section 6694, a signing tax 
return preparer shall be deemed to meet 
the requirements of section 6694 with re
spect to a position for which there is a rea
sonable basis but for which the tax return 
preparer does not have a reasonable belief 
that the position would more likely than 
not be sustained on the merits, if the tax 

return preparer meets any of the following 
requirements: 

1. 

2. 

3. 

The position is disclosed in accor
dance with § 1.6662-4(f) (which 
penuits disclosure on a properly com
pleted and filed Form 8275, Disclo
sure Statement, or Form 8275-R, 
Regulation Disclosure Statement, as 
appropriate, or on the tax return in ac
cordance with the annual revenue pro-
cedure described in § 1.6662--4(f)(2»; 
If the position would not meet the 
standard for the taxpayer to avoid a 
penalty under section 6662(d)(2)(B) 
without disclosure, the tax return 
preparer provides the taxpayer with 
the prepared tax return that includes 
the disclosure in accordance with 
§ 1.6662--4(f); 
If the position would otherwise meet 
the requirement for nondisclosure un
der section 6662(d)(2)(B)(i), the tax 
return preparer advises the taxpayer 
of the difference between the penalty 
standards applicable to the taxpayer 
under section 6662 and the penalty 
standards applicable to the tax return 
preparer under section 6694, and con
temporaneously documents in the tax 
return preparer's files that this advice 
was provided; or 

4. If section 6662( d)(2 )(B) does not 
apply because the position may be 
described in section 6662(d)(2)(C), 
the tax return preparer advises the 
taxpayer of the penalty standards ap
plicable to the taxpayer under section 
6662(d)(2)(C) and the difference, if 
any, between these standards and the 

standards under section 6694, and 
contemporaneously documents in the 
tax return preparer's files that this 
advice was provided. 

For purposes of this interim guidance, 
the rules applicable to signing tax return 
preparers described in this section will ap
ply instead of § 1.6694-2(c)(3)(i). 

Until further guidance is issued, solely 
for purposes of section 6694, a nonsign
ing tax return preparer shall be deemed 
to meet the requirements of section 6694 
with respect to a position for which there 
is a reasonable basis but for which the non
signing tax return preparer does not have 
a reasonable belief that the position would 
more likely than not be sustained on the 
merits, if the advice to the taxpayer in-

eludes a statement informing the taxpayer 
of any opportunity to avoid penalties un
der section 6662 that could apply to the 
position as a result of disclosure. if rel
evant, and of the requirements for dis
closure. If a nonsigning tax return pre
parer provides advice to another tax return 
preparer, a nonsigning tax return preparer 
shall be deemed to meet the requirements 
of section 6694 with respect to a position 
for which there is a reasonable basis but for 
which the non signing tax return preparer 
does not have a reasonable belief that the 
position would more likely than not be sus
tained on the merits, if the advice to the tax 
return preparer includes a statement that 
disclosure under section 6694(a) may be 
required. If the advice with respect to a po
sition is in writing, the statement must be 
in writing. If the advice with respect to a 
position is oral, the statement also may be 
oral. Contemporaneously prepared docu
mentation in the nonsigning tax return pre
parer's files is sufficient to establish that 
the statement was given to the taxpayer 
or other tax return preparer. For purposes 
of this interim guidance, the rules applica
ble to nonsigning tax return preparers de
scribed in this section will apply instead of 
§ 1.6694-2(c)(3)(ii). 

For examples illustrating the provisions 
of this section G, see section H below. 

H. Examples 

Examples illustrating the provisions of 
this notice and existing rules under current 
regulations: 

Example 1. Accountant A prepares a Fonn 8886, 
Reporlable Trans{1clion Disclosure Statement. that is 
used to disclose reportable transactions. Accountant 
A does not prepare the tax return or advise the tax
payer regarding the tax return reporting position of 
the transaction to which the Form 8886 relates. The 
preparation of the Form 8886 is not directly relevant 

to the determination of the existel1ce, characteriza
tion, or the amount of an entry on a tal'. return or claim 
for refund. Rather. the Form 8886 is prepared by Ac
countant A to disclose a reportable transaction. Ac
countant A has not prepared a substantial portion of 
the tax return and is not considered a tax return pre
parer under section 6694. 

Example 2. Accountant B prepares a partner
ship's Form 1065 (including Schedules K-I) allocat· 

mg ~he partnership's losses among its partners in pro
portIOn to their original investment. ACl;ountant B i~ 

not an employee of either the partnership or the gen. 
eral partner. Accountant B knows that the loss deduc. 
tlOn calculated by Accountant B and claimed by om 

of the partners on that partner's tal( return " f d' I I . ' tsa· 
owed, IS the n:ost significant portion of the liabilit) 

on that partner s lax return. Accountant B has pre 
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pared a sub,tantial portion of that partner\ tax return 

and i'> considered a tax return preparer under ,ecllon 
669-+. 

[Iwnrle 3. Attorney C. <tn <tnorne) in a 1,1\1 I-1m!. 

adl"cs a large corporate taxpayer eln 'I1CCiflc is'ucs 
(11' la\\ regarding the tax conseljuenccs of a prop",ed 

corporate transactiLlIl. Ba,ed upon th" adl icc. the 

corporate taxpayer enters into the transaction. OnL'<~ 

the transaCllllll is compkted. the corporate LIXpa)er 
doc, not rceeil e an) addltiollal ,Idl ice frolll Attorne) 
C or anyone in Attorney Cs linn 1\ ith respect to the 
proposed corporate transaction Six Illonths later. the 

corporate taxpayer hire, Preparer D. \\ho is not a"o
ciated With the same firm as Attorney C. to prepare 
its enllre tax return. Atwrney C has nO! prepared a 
wthtantial portion uf the corporation'" tax return and 
IS not considered a tax return preparer unuer section 
noy-+. 

Exallll'le oJ. Attorney D. an attorney in a law 
firm. adll\es a large cmporalc lax payer ulnccrning 
the proper Ireatment and amount of a single entry on 
Ihe corpnrale taxpayer's lax relurn. The tax liahility 
illl oil cd in this entry is an Insignificant pelfllOn of the 
tax liahility for the corporate tax return as a whole. 
~cithcr Attorney D nor any other attorney a"ociated 
with Attorney D's firm signs the corporate taxpayer's 
lax return as a t~IX return preparer. Attorney D h<lS not 
prepared a suhstantial portion of the corporation's tax 
return and is not considered a tax return preparer un
der section fJ69-+. 

EX(/Illple 5. Attorney E specializes in tax plan
ning at a law firm and develops Strategy Y. a plan 
\\ ith a significant purpose Df tax avoidance. Attor
ney E provide, advice with respect to Stralegy Y to 
50 taxpayers. The 50 taxpayers implement Strategy 
Y in a manner that signiticantly reduces the Federal 
tax liahility that would otherwise he reported on their 
ta:\ returns. Alter Strategy Y is entered into, Attor
ne) E advises each of the 50 taxpayers on the report
ing of spec1fic amounts that Attorney E knows \\111 
he placed on the (JX return of each of the 50 taxpay
ers. Attorney E knows that the tax liahility involved 
in this entry. if disallowed. is a signilicant portion of 
the tax liahility for each of the tax returns. Neither 
Altorney E nor any olher person associated with At
torney E's firm signs the taxpayers' tax returns as a 
tax return preparcr. The advice rehlling to Strategy 
Y constitutes preparation of a suhstantial portion of 
each 01 the 50 laxpayers' tax returns. Thus. Attorney 
E is a tax return preparcr under section fJ69-+. 

E\(/Illpie Ii. Dunng an interview "onducted hy 
Prep,lrer 1'. the taxpayer provided a schedule prepared 
h) another adli.sor in Preparer Fs firm for use 1ll 

preparing the taxpayer's tax return. The schedule did 
nol appear to he incorrect or incomplete On the ha
'I' of th" information. Preparer F completed the tax 
retun!. It i, later dctef1l1lned that lhere is an under
statl'mcnt (If li'IOtl1t) for tax that resulted from incor
rec1 infllr1l1ati(ln on the ,,·heuule. Preparer F is not 
reljuircd to audit. examine or reI ie\\ the schedule in 
order tll I erif) indepl'ndenlly that the infonnation on 
the scheuule met the standard requiring a reasonable 
hdief thai the p'bition \\ ould more likely than not he 
,u,u1Iled on the merits. Preparer F is ll(lt subjeclto a 
pena!t\ under '"'L'lion 110<)'+ 

F\(/II//,!t· - In preparing a tax relurn. Accountant 
Ci relic,", un the aJyin:' of an ~H . .'tuary con('~ming the 
111l1il on uedu,·tihilit~ under section -+O-+Ia)t I )tAl of 
,I (ontrihulieln h\ an employer tLl a qualitied pension 

286 2008-1 C.B. 

trust. The actuary providing the advice was not as
'Ol'iateu Ilith Accountant G's firm. On the hasi, of 

thl' aUI ICC. ACl'ountanr G cnmpieteu the tax return. 
It i, later determrned that thae is an unueNatement 
of liahility for tax that resulted from incoiT<~ct adl icc 
prol Ided hy the actuar). Accountal1t G had no reasoll 

to helin c that the adl icc was incorrect or incompit:te. 
and the ads ice appeared reasonahle on its fa,·c. Ac
Clluntant G \\ as ahn nor J\\ <lre of any reason why the 
actuary did not know all of the relevant facts or that 
lhe advice was no longer reliable due to de\'t~lopmcnts 
in the \aw since (he time the advice was given. Al'
countant G is not subject to a penalty under section 

609-+. 
£.1(1I11[)le 8. During an interview conducted hy 

Preparer H. a lax payer stated that he had made a 
charitable contrihution of real estate in the alllount 
of $50.000 during the tax year. when in fact he had 
not made thi, charitahle contribution. Preparer H did 
not inljuire ahout the exi,tence of a ljualificd appraisal 
pr complete a Fonn X2S3 in accordance with the re
porting and suhstantiation reljuirements under section 
170(flllll. Prcparer H reported deductions on the tax 
return for the charitable contribution which resulted 
in an undeNatement of liability for tax. Preparer H 
is suhject to a penalty under section 6694. 

Example 9. Preparer I prepared the tax returns 
of a taxpayer for each of the past three years. While 
preparing th1S year's tax return. Preparer I realizes 
that the taxpayer did not provide a Form 1099 for 
a bank account that produced significant taxable in
come in each of the previous three years. When Pre
parer I asked the taxpayer about any other existing 
income and (he lack of this Form 1099. the taxpayer 
furnishes the Fonn 1099 to Pre parer I for use in prepa
ration of the tax return. Preparer I did not know that 
the taxpayer owned an additional bank account this 
past year that generated taxable income and the tax
payer did not reveal this infonnation to the tax return 
prepareI'. Preparer I is not subject to a penalty under 
,ection 6694. 

Example iO. A corporate laxpayer hires Accoun
lant J to prepare its tax return. Accountant J encoun
ters an issue regarding various small asset expendi
tures. Accountant J researches the issue and con
cludes that there is a reasonable hasis for a particu
lar treatment of the issue. Accountant J cannot. how
ever. reach a reasonable helief whether the position 
would more likely than not he sustained on the mer
its because it was impossible to make a precise ljuan
titication regarding whether the position would more 
likely than not be sustained on the merits. The po
sition 1S not disclosed on the tax return. Accountant 
J sigm the tax return as the tax return pre parer. The 
IRS later d1,>agrees with this position taken on the tax 
relurn. Accountant J is not subject lo a penalty under 
section boy-+. 

EWIII!,le ii. A corporate taxpayer hires Accoun
tant K to prepare its income tax return. Accoun
tant K dues not reasonably helieve that a particular 
positilln taken on the tax return would more likely 
than not be sustained on its merits although there 
is suhstantial authority for the position. Accountant 
K prepares and sign, the tax return without disclos
ing the posillon taken on the tax return. but advises 
the corporate taxpayer of the difference between the 
penall) standards applicable to the taxpayer under 
section 11662 and to the tax return pre parer under sec
tion 069-+. and contemporaneuusly documents in the 

tax return preparer's files that this advice was pro
Yided. The corporate taxpayer si!,!lls and files the tax 
return without disclosing the po,ition because the po
sillon meel\ the reljuiremenh fm nondisclosure un
der section fJ662(d)(2)(B)(i). The IRS later disagrees 

with the position taken on the tax n:turn. reSUlting in 
an understatement of liahility reported on the (ax re

(urn. Accountant K is not suhject to a penalty under 

section 60<)·t. 
E.IllIllI,le 12. Attorney L advises a large corpo

rate taxpayer in VI riting concerning the proper treat
ment of complex entries on the corporate taxpayer's 
tax return. Attorney L has reason to know that the 
tax liability imolY(~d in these entries. if disallowed. 
is a significant portion of the tax liability for the tax 
return. When providing the advice. Attorney L con
dudes that one position with respect to these entries 
does not meet the reasonahle helief that the position 
would more likely than not he sustained on the merits 
standard and also does not have suhstantial authority, 
although the position meets the reasonable basis stan
dard. Attorney L. in good faith. advises the corporate 
taxpayer in vlfiting that the position lacks suhstantial 
authority and the taxpayer will he suhject to an accu
racy-related penalty under section 6662 unless the po
Sition is disclosed in a disclosure statement included 
in the return. Attorney L also documents the fact that 
this advice was contemporaneously provided to Ihe 
corporate tuxp<lyer in writing at the time the advice 
was provided. The corporate taxpayer decides not to 
include a disclosure statement in the return. Neither 
Attorney L nor any other attorney associated with At
torney L's finn signs the corporate taxpayer's return 
as a tax return pre parer, but the advice hy Attorney L 
constitutes preparation of a suhstantial portion of the 
tax return. Thus. Attorney L is a tax return preparer 
for purposes of section 6694. Attorney L. however. 
will not be subject to a penalty under section 6694. 

REQUESTS FOR COMMENTS 

Interested parties are invited to submit 
comments on this notice by March 24. 
2008. Comments should be submitted to: 
Internal Revenue Service, CC:PA:LPD:PR 
(Notice 2008-13), Room 5203, P.O. Box 
7604. Ben Franklin Station, Washing
ton, DC 20224. Alternatively, comments 
may be hand delivered Monday through 
Friday between the hours of 8:00 a.m. 
to 4:00 p.m. to: CC:PA:LPD:PR (No
tice 2008-13), Courier's Desk, Inter
nal Revenue Service, 11ll Constitution 
Avenue, N.W., Washington, DC. Com
ments may also be submitted electron
ically via the following e-mail address: 
Notice. Comments@irscounsel.treas.gov. 
Please include Notice 2008-13 in the 
subject line of any electronic submissions. 

Specifically, this notice requests com
ments with respect to the definition of a 
tax return preparer. The Treasury Depart
ment and the IRS are considering various 
modifications to the regulations defining 



tax return preparer for purposes of sec
tions 6694 and 770 I (a)(36). These mod
ifications may include limiting the defi
nition or keeping a broader definition in 
order to clarify the definition of non sign
ing tax return preparers in such a manner 
that non signing tax return preparers can 
more easily identify the circumstances un
der which they would be subject to section 
6694. This may involve the addition of ex
amples or changes to the current de min
imis safe harbor in § 301.770l-l5(b)(2). 

This notice also requests comments 
with respect to providing additional guid
ance on defining both the reasonable 
belie/and more likely than notconcepls in
cluded in section 6694, as amended by the 
Act. Cumment~ are requested whether the 

Treasury Department and the IRS should 
promulgate rules specifically tailored to 
common situations when reaching a more 
likely than not level of certainty on a po
sition is not possible or practical as either 
a legal or factual matter and, specifically, 
whether disclosure should be necessary to 
avoid penalties under section 6694(a) and 
how disclosure should be made in those 
situations. 

EFFECTIVE DATE 

This notice is effective as of: (1) Jan
uary I, 2008, for all tax returns, amended 
tax returns, and claims for refund (other 
than 2007 employment and excise tax re
turns) filed on or after that date and with 

respect to advice provided on or after that 
date; and (2) February t, 2008, for all 2007 
employment and excise tax returns filed on 
or after that date and with respect to advice 
provided on or after tbat date. 

CONTACT INFORMATION 

The principal authors of this notice are 
Matthew S. Cooper and Michael E. Hara 
of the Office of the Associate Chief Coun
sel (Procedure and Administration). For 
further information regarding this notice. 
contact Mr. Cooper at (202) 622-4940 or 
Mr. Hara at (202) 622-4910 (not toll-free 
calls) 
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EXHIBIT 1 - Tax Returns Reporting Tax Liability 

Income Tax Returns - Subtitle A 

Fonn 926, Return by a US. Transferor of Property to a Foreign Corporation; 

Fonn 990-T, Exempt Organization Business Income Tax Return; 

Fonn 1040, U.S. Individual Income Tax Return; 

Fonn 1040A, U.S. Individual Income Tax Return; 

Form 1040EZ, Income Tax Return for Single and Joint Filers With No Dependents; 

Form 1040EZ-T, Request for Refund of Federal Telephone Excise Tax; 

Fonn 1 040 X , Amended U.S. Individual Income Tax Return; 

Fonn 1040-PR (Anexo H-PR), Contribuciones sobre el Empleo de Empleados Domesticos; 

Fonn 1041, U.S. Income Tax Return for Estates and Trusts; 

Fonn 1042. Annual Withholding Tax Return for us. Source Income of Foreign Persons; 

Form 1066, US. Real Estate Mortgage Investment Conduit (REMIC) Income Tax Return; 

Form 1120. US. Corporation Income Tax Return; 

Fonn 112O-C, U.S. Income Tax Return for Cooperative Associations; 

Fonn 1120-IC DISC, Interest Charge Domestic International Sales Corporation Return; 

Fonn l120-F, U. S. Income Tax Return of a Foreign Corporation; 

Fonn l120S. US. Income Tax Return for an S Corporation; 

Fonn l120X. Amended US. Corporation Income Tax Return; 

Fonn 8831. Excise Taxes on Excess Inclusions of REMIC Residual Interests; and 

Fonn 8924. Excise Tax on Certain Transfers of Qualifying Geothermal or Mineral Interests (New Fonn, Exclusion 
from Capital Gains). 

Estate and Gift Tax Returns - Subtitle B 

Form 706. United States Estate (and Generation-Skipping Transfer) Tax Return; 

Form 706-A, United States Additional Estate Tax Return; 

Form 706-0, United States Additional Estate Tax Return Under Code Section 2057; 

Form 706-GS(0) Generation-Skipping Transfer Tax Return for Distributions; 

Form 706-GS(T) Generation-Skipping Transfer Tax Return for Terminations; 

Form 706-NA, United States Estate (and Generation-Skipping Transfer) Tax Return - Estate of nonresident not a 
citizen of the United States; 

Fonn 706-QOT. United States Estate Tax Return for Qualified Domestic Trusts; 

Fonn 709, United States Gift (and Generation-Skipping Transfer) Tax Return; and 

Form 843, Claim For Refund and Request for Abatement (also used to claim refunds for employment and certain excise 
tax returns). 

Employment Tax Returns - Subtitle C 

Form CT-l. Employer's Annual Railroad Retirement Tax Return; 

Form CT -2. Emplo.vee Representative's Quarterly Railroad Tax Return; 

Fonn 940, Employer's Annual Federal Unemplo.vment (FUTA) Tax Return; 

Form 940-PR, Planilla para fa Declaraci6n Federal ANUAL del Patrono de fa Contribuci6n Federal para el Desempleo 
(FUTA); 

Fonn 941. Employer's QUARTERLY Federal Tax Return; 
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Form 941-PR, Plan ilia para la Veclaracion Federal TRIMESTRAL del Patrono; 

Form 941-SS, Employer's QUARTERLY Federal Tax Return; 

Fonn 941-M, Employer's MONTHLY Federal Tax Return; 

Fonn 943, Employer's Annual Federal Tax Return for Agricultural Employees; 

Form 943-PR, PlanUla para la Declaraci6n ANUAL de la Contnbuci6n Federal del Parrono de Empleados Agrfcolas; 

Fonn 944, Employer's ANNUAL Federal Tax Return; 

Form 944-PR, Planilla para la Declaracion ANUAL del Patrono; 

Form 944(SP), Declaraci6n Federal ANUAL de Impuestos del Patrono 0 Empleador: 

Form 944-SS, Employer's ANNUAL Federal Tax Return; 

Form 945, Annual Return of Withheld Federal Income Tax; 

Form 1040-SS, U.S. Self-Employment Tax Return (Including the Additional Child Tax Credit for Bona Fide Residents of 
Puerto Rico). 

Miscellaneous Excise Tax Returns - Subtitle D 

Fonn II-c' Occupational Tax and Registration Return for Wagering; 

Form 720, Quarterly Federal Excise Tax Return; 

Forn) 720X, Amended Quarterly Federal Excise Tax Return; 

Fonn 730, Monthly Tax Return for Wagers; 

Form 990-PF, Return of Private Foundation or Section 4947(a)( 1) Nonexempt Charitable Trust Treated as a Private 
Foundation (with respect to the excise tax based on investment income); 

Form 2290, HPilVY Highway Vehicle Use Tax Return; 

Form 2290(FR), Declaration d'Impot sur L'utilisation des Vehicules Lourds sur les Routes; 

Form 2290(SP), Declaracion dellmpuesto sabre el Uso de Vehfculos Pesados en las Carreteras; 

Form 4720, Return of Certain Excise Taxes Under Chapters 41 and 42 of the Internal Revenue Code; 

Form 5330, Return of Excise Taxes Related to Employee Benefit Plans; 

Form 8612, Return of Excise Tax on Undistributed Income of Real Estate Investment Trusts; 

FOm1 8613, Return of Excise Tax on Undistributed Income of Regulated Investment Companies; and 

Form 8849, Claim for Refund of Excise Taxes. 

Alcohol, Tobacco, and Certain Other Excise Taxes - Subtitle E 

Form 8725, Excise Tax on Greenmail; and 

Form 8876, Excise Tax on Structured Settlement Factoring Transactions. 

Exhibit 2 - Information Returns That Report Information That is or May be Reported on Another Tax Return That 
May Subject a Tax Return Preparer to the Section 6694(a) Penalty if the Information Reported Constitutes a Substantial 
Portion of the Other Tax Return 

Foml 1042-S, Foreign Person's U.S. Source Income Subject to Withholding; 

FOm1 1065, u.s. Return of Partnership Income (including Schedules K-l); 

FOm1 1120S, U.s. Income Tax Return for an S Corporation (including Schedules K- I); 

Form 5500, Annual Return/Report of Employee Benefit Plan; 

Forn1 8038, Informatioll Return for Tax-Exempt Private Activity Bond Issues; 

Form 8038-G, Information Return for Tax-Exempt Governmental Obligations; and 

FOm1 8038-GC, Infonnation Return for Small Tax-Exempt Governmental Bond Issues, Leases, and Installment Sales. 
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Exhibit 3 - Forms That Would Not Subject a Tax Return Preparer to the Section 6694(a) Penalty Unless Prepared 
Willfully in any Manner to Understate the Liability of Tax on a Return or Claim for Refund or in Reckless or Intentional 
Disregard of Rules or Regulations 

Fonn 1099 series of returns; 

Fonn W-2 series of returns; 

Fonn W-8BEN, Certificate of Foreign Status of Beneficial Owner for United States Tax Withholding; 

Fonn SS-8, Determination of Worker Status for Purposes of Federal Employment Taxes and Income Tax Withholding. 

Fonn 990, Return of Organization Exempt from Income Tax; 

Form 990-EZ, Short Form Retllm of Organization Exempt From Income Tax; 

Fonn 990-N, Electronic Notice (e-Postcard) for Tax-Exempt Organizations not Required To File Form 990 or 990-EZ; 

Fonn 1040-ES, Estimated Tax for Individuals; 

Fonn ) 120-W, Estimated Tax for COfporations; 

Fonn 2350, Application for Extension of Time to File US. Income Tax Return; 

Fonn 2350 (SP), Solicitud de Prorroga para Presentar la Declarcion Dellmpuesto Sobre ellngreso Personal de los 

Estados Unidos. 

Fonn 4137, Social Security and Medicare Tax on Unreported Tip Income; 

Fonn 4768, Application for Extension of Time to File a Return and/or Pay US. Estate (and Generation-Skipping Transfer) 
Taxes; 

Fonn 4868, Application for Automatic Extension of Time to File US. Individual Income Tax Return; 

Fonn 4868 (SP), Solicited de Prorroga Automatic para Presenter la Declaracion dellmpuesto Sobre ellngreso Personal de 
los Estados Unidas. 

Fonn 5558, Application for Extension of Time to File Certain Employee Plan Returns; 

Fonn 7004, Application for Automatic 6-Month Extension of Time To File Certain Business Income Tax, Information, 
and Other Returns; 

Fonn 8109, Federal Tax Deposit Coupon; 

Fonn 8027, Employer's Annual Information Return of Tip Income and Allocated Tips; 

Fonn 8809, Application for Extension of Time to File Information Returns; 

Fonn 8868, Application for Extension of Time To File an Exempt Organization Return; 

Fonn 8892, Application for Automatic Extension of Time 10 File Form 709 and/or Payment of Gift/Generation-Skipping 
Transfer Tax; and 

Fonn 8919, Uncollected Social Security and Medicare Tax on Wages. 

26 CFR 601.201.- RI,/ings and determination letters. 
(A/so Part 1, Section 846; J.846-1.) 

Rev. Proc. 2008-10 

SECTION I. PURPOSE 

This revenue procedure prescribes the 
loss payment patterns and discount factors 
for the 2007 detennination year. These 
factors will be used to compute discounted 
unpaid losses under § 846 of the Internal 
Revenue Code. 
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SEC. 2. BACKGROUND 

.01 Section 846 provides that dis
counted unpaid losses must be separately 
determined for each accident year of each 
line of business by applying an interest 
rate determined under § 846( c) and the 
appropriate loss payment pattern to the 
amount of unpaid losses as measured at 
the end of the tax year. 

Section 846(d) directs the Secretary to 
use the most recent aggregate loss pay
ment data of property and casualty insur
ance companies to detennine and publish a 
loss payment pattern for each line of busi-

ness every five years. This payment pat
tern is used to discount unpaid losses for 
the accident year ending with a determina
tion year and for each of the four succeed
ing accident years. 

Section 846(e) allows a taxpayer to 
make an election in each detennination 
year to use its own historical payment 
pattern instead of the Secretary's tables, 
This election does not apply to any inter
national insurance or reinsurance line of 
business. 

Section 846(f)(4) defines the term "line 
of business" as a category for the report
ing of loss payment patterns on the an-



nual statement for fire and casualty com
panies approved by the National Associa
tion of Insurance Commissioners (NAIC). 
except that the mUltiple peril lines shall be 
treated as a single line of business. Sec
tion 846(f)(5) states that the tenn "multiple 
peril lines .. means the lines of business re
lating to farmowners multiple peril, home
owners multiple peril. commercial multi
ple peril, ocean marine, aircraft (all perils) 
and boiler and machinery. 

.02 Pursuant to § 846(d), the Secretary 
has determined a loss payment pattern for 
each property and casualty line of busi
ness for the 2007 determination year that. 
pursuant to § R46(d)(I), must be applied 
through the 2011 accident year. 

.03 The I05s payment patterns for the 
2007 determination year are based on the 
aggregate loss payment information re
ported on the 2005 annual statements of 
property and casualty insurance compa
nies and compiled by A.M. Best and Co. 
The tables are arranged in alphabetical 
order. Following is an additional explana
tion of some of the tables and changes to 
the tables. 

(1) Lines oJBusiness. The lines of bus i
ness for the 2007 determination year are 
the same as the lines of business for the 

2002 determination year. See Rev. Proc. 
2003-17.2003-] C.B. 427 

(2) Format oj the Tables. To simplify 
the tables, the columns entitled Tax Year 
provide the actual tax years, rather than 
AY+O, AY+I, and so on. 

(3) Accident Years Not Separately Re
ported on the NAIC Annual Statement. 
Section V of Notice 88-100, 1988-2 C.B. 
439. sets forth a composite method for 
computing discounted unpaid losses for 
accident years that are not separately re
ported on the annual statement. The tables 
separately provide discount factors for 
taxpayers who elect to use the composite 
method of section V of Notice 88-100. 
See Rev. Proc. 2002-74, 2002-2 C.B. 
980. 

(4) Smoothing Data. In Rev. Proc. 
2003-17, section 2.03(4), comments were 
requested as to whether a methodology 
should be adopted to smooth the raw pay
ment data and thus produce a more stable 
pattern of discount factors. This revenue 
procedure does not adopt such a methudol
ogy with respect to the 2007 determination 
year. 

Accident and Health 

SEC. 3. SCOPE 

This revenue procedure applies to any 
taxpayer that is required to discount unpaid 
losses under § 846 for a line of business 
using the discount factors published by the 
Secretary. 

SEC. 4. TABLES OF DISCOUNT 
FACTORS 

.01 The following tables present sepa
rately for each line of business the discount 
factors under § 846 for accident year 2007. 
All the discount factors presented in this 
section were determined using the appli
cable interest rate under § 846(c) for 2007, 
3.97 percent, and by assuming all loss pay
ments occur in the middle of the calendar 
year. 

.02 If the groupings of individual 
lines of business on the annual statement 
change, taxpayers must discount unpaid 
losses on the resulting line of business in 
accordance with the discounting patterns 
that would have applied to those unpaid 
losses based on their classification on the 
2007 annual statement. 

.03 Tables 

(Other Than Disability Income or Credit Disability Insurance) 

Taxpayers that do not use the composite method of Notice 88-100 should use 98.0722 percent to discount unpaid losses incurred 
in this line of business in the 2007 accident year and that are outstanding at the end of the 2007 and later taxable years. 

Taxpayers that use the composite method of Notice 88-100 should use 98.0722 percent to discount all unpaid losses in this line of 
business that are outstanding at the end of the 2007 taxable year. 

Auto PhysicaJ Damage 

Estimated Di~counted 

Cumulative Estimated Unpaid Unpaid 
Losses Losses Paid Losses at Losses at Discount 

Paid Each Year Year End Year End Factors 
Tax Year (%) (%) (%) (%) (%) 

2007 89.4096 89.4096 10.5904 10.3687 97.9072 
2008 99.6848 10.2752 0.3152 0.3032 96.l998 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factor to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2009 and later years 0.1576 0.1576 0.1546 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 98.0722 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2009 taxable year. 
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Commercial Autoffruck Liability/Medical 

Estimated Discounted 

Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 

Paid Each Year Year End Year End Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 23.6718 23.6718 76.3282 70.3185 92.1265 

2008 47.5425 23.8708 52.4575 48.7701 92.9709 

2009 66.6847 19.1421 33.3153 31.1879 93.6143 

2010 81.5105 14.8258 18.4895 17.3088 93.6143 

2011 90.0548 8.5443 9.9452 9.2837 93.3488 

2012 94.7311 4.6763 5.2689 4.8841 92.6963 

2013 97.0602 2.3292 2.9398 2.7031 91.9480 

2014 98.1174 1.0572 1.8826 1.7324 92.0225 

2015 98.8692 0.7518 1.1308 1.0346 91.4939 

2016 99.1160 0.2467 0.8840 0.8241 93.2174 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factors to discount unpaid losses 
incurred in this line of business in the 2006 accident year and that are outstanding at the end of the tax year shown. 

2017 0.2467 0.6373 0.6052 94.9641 

2018 0.2467 0.3906 0.3777 96.6929 

2019 and later years 0.2467 0.1439 0.1411 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 95.5650 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 

Composite 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Year End Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 34.7004 34.7004 65.2996 59.3989 90.9638 

2008 58.6076 23.9072 41.3924 37.3799 90.3063 

2009 71.7608 13.1532 28.2392 25.4522 90.1307 

2010 81.4987 9.7379 18.5013 16.5333 89.3631 

2011 87.8488 6.3501 12.1512 10.7148 88.1789 
2012 91.4226 3.5739 8.5774 7.4961 87.3938 
2013 93.4057 1.9831 6.5943 5.7716 87.5245 
2014 94.2280 0.8222 5.7720 5.1623 89.4370 
2015 95.4875 1.2595 4.5125 4.0830 90.4817 
2016 96.3560 0.8685 3.6440 3.3595 92.1928 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factors to discount unpaid losses 
incurred in this line of business in the 2006 accident year and that are outstanding at the end of the tax year shown. 

2017 0.8685 2.7754 2.6072 93.9399 
2018 0.8685 1.9069 1.8251 95.7124 
2019 0.8685 1.0383 1.0120 97.4599 
2020 and later years 0.8685 0.1698 0.1665 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 91.0440 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 
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Fidelity/Surety 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Year End Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 25.2328 25.2328 74.7672 71.1687 95.1871 

2008 61.1025 35.8698 38.8975 37.4193 96.1998 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factor to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2009 and later years 19.4487 19.4487 19.0738 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 98.0722 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2009 taxable year. 

Financial GuarantylMortgage Guaranty 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Year End Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 7.7824 7.7824 92.2175 88.3402 95.7954 
2008 62.1390 54.3565 37.8610 36.4222 96.1998 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factor to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shuwn. 

2009 and later years 18.9305 18.9305 18.5656 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 98.0722 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2009 taxable year. 

International (Composite) 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Year End Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 34.7004 34.7004 65.2996 59.3989 90.9638 

2008 58.6076 23.9072 4l.3924 37.3799 90.3063 
2009 71.7608 13.1532 28.2392 25.4522 90.1307 

20ID 81.4987 9.7379 18.5013 16.5333 89.3631 

2011 87.8488 6.3501 12.1512 10.7148 88.1789 

2012 91.4226 3.5739 8.5774 7.4961 87.3938 
2013 93.4057 1.9831 6.5943 5.7716 87.5245 
2014 94.2280 0.8222 5.7720 5.1623 89.4370 

2015 95.4875 1.2595 4.5125 4.0830 90.4817 
2016 96.3560 0.8685 3.6440 3.3595 92.1928 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factors to discount unpaid losses 

incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 
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International (Composite) 

2017 0.8685 2.7754 2.6072 93.9399 

2018 0.8685 1.9069 1.8251 95.7124 

2019 0.8685 1.0383 1.0]20 97.4599 

2020 and later years 0.8685 0.1698 0.1665 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 91.0440 percent to discount unpaid losses incurred in this 

line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 

Medical Malpractice - Claims-Made 

Estimated Discounted 

Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 

Paid Each Year YearEnd Year End Factors 

Tax Year (%) (%) (o/c) (%) (%) 

2007 4.9425 4.9425 95.0575 85.2278 89.6591 

2008 19.9369 14.9944 80.0631 73.3222 91.5804 

2009 44.3489 24.4120 55.6511 51.3411 92.2554 

2010 64.8374 20.4885 35.1626 32.4882 92.3941 

2011 80.2530 15.4156 19.7470 18.0593 91.4535 

2012 85.7907 5.5377 14.2093 13.1297 92.4024 

2013 91.2722 5.4815 8.7278 8.0618 92.3685 

2014 93.3314 2.0593 6.6686 6.2821 94.2043 

2015 96.1257 2.7942 3.8743 3.6823 95.0438 

2016 97.6538 1.5281 2.3462 2.2704 96.7663 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factor to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2017 and later years 1.5281 0.8182 0.8024 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 97.4255 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 

Medical Malpractice - Occurrence 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Year End Factors 

Tax Year (%) (%) (o/c) (0/0) (%) 

2007 1.5878 1.5878 98.4122 82.4895 83.8204 
2008 4.4720 2.8842 95.5280 82.8234 86.7006 
2009 17.7738 13.3018 82.2262 72.5482 88.2300 
2010 35.8814 18.1076 64.1186 56.9648 88.8429 
2011 52.9447 17.0633 47.0553 41.8276 88.8904 
2012 68.4348 15.4901 31.5652 27.6936 87.7346 
2013 79.5616 11.1268 20.4384 17.4475 85.3663 
2014 85.8198 6.2582 14.1802 11.7590 82.9253 
2015 90.1267 4.3069 9.8733 7.8342 79.3476 
2016 90.3701 0.2434 9.6299 7.8971 82.0057 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factors to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 
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Medical Malpractice - Occurrence 

2017 0.2434 9.3865 7.9624 84.8282 
2018 0.2434 9.1431 8.0304 87.8294 
2019 0.2434 8.8998 8.1010 91.0250 
2020 0.2434 8.6564 8.1745 94.4327 
2021 and later years 0.2434 8.4130 8.2508 98.0722 

Taxpayers that use the composite method of Notice 88- I 00 should use 84.8282 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 

Miscellaneous Casualty 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Year End Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 72.9064 72.9064 27.0936 26.2154 96.7589 
2008 93.5836 20.6771 6.4164 6.1726 96.1998 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factor to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2009 and later years 3.2082 3.2082 3.1464 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 98.0722 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2009 taxable year. 

Multiple Peril Lines 
(HomeownerslFarmowners, Commercial Multiple Peril, and Special Liability 

(Ocean Marine, Aircraft (All Perils), Boiler and Machinery)) 

Estimated Discounred 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year YearEnd Year End Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 52.5880 52.5880 47.4120 44.3168 93.4716 
2008 80.0449 27.4570 19.955 I 18.0795 90.6009 

2009 86.1625 6.1175 13.8375 12.5595 90.7636 
2010 90.7452 4.5827 9.2548 8.3853 90.6043 
2011 93.9006 3.1555 6.0994 5.5007 90.1844 

2012 95.7613 1.8607 4.2387 3.8218 90.1647 

2013 96.8755 1.1141 3.1245 2.8375 90.8127 

2014 97.6715 0.7960 2.3285 2.1385 91.8377 

2015 98.0329 0.3615 1.9671 1.8548 94.2925 

2016 98.6810 0.6481 1.3190 1.2676 96.1051 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factors to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown 

2017 

2018 and later years 

0.6481 

0.6481 

0.6709 

0.0228 

0.6571 

0.0224 
97.9448 

98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 97.9855 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 
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Other (Including Credit) 

Estimated Discounted 

Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 

Paid Each Year Year End Year End Factors 

Tax Year (%) (%) (%) (0/0) (%) 

2007 67.9528 67.9528 32.0472 30.8449 96.2484 

2008 89.4609 21.5081 10.5391 10.1386 96.1998 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factor to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2009 and later years 5.2695 5.2695 5.1680 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 98.0722 percent to discount unpaid losses incurred in this 

line of business in 2007 and prior years and that are outstanding at the end of the 2009 taxable year. 

Other Liability - Claims-Made 

Estimated Discounted 

Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 

Paid Each Year Year End Year End Factors 

Tax Year (0/0) (%) (%) (%) (%) 

2007 5.8796 5.8796 94.1204 83.4520 88.6652 

2008 18.8735 12.9938 81.1265 73.5158 90.6186 

2009 41.6840 22.8105 58.3160 53.1755 91.1850 

2010 62.5322 20.8483 37.4678 34.0284 90.8206 

2011 73.5207 10.9885 26.4793 24.1749 91.2974 

2012 82.0036 8.4829 17.9964 16.4850 91.6017 

2013 88.6279 6.6244 11.3721 10.3849 91.3196 

2014 90.7107 2.0828 9.2893 8.6735 93.3708 

2015 94.8439 4.1332 5.1561 4.8034 93.1593 

2016 96.2689 1.4249 3.7311 3.5411 94.9069 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factors to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2017 1.4249 2.3062 2.2287 96.6413 

2018 and later years 1.4249 0.8812 0.8642 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 96.1717 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 
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Other Liability - Occurrence 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Ycar End Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 13.6594 13.6594 86.3406 74.7852 86.6165 
2008 24.8389 11.1795 75.1611 66.3549 88.2836 
2009 41.7792 16.9403 58.2208 51.7160 88.8273 
2010 58.4995 16.7203 41.5005 36.7201 88.4811 
2011 69.5197 11.0203 30.4803 26.9411 88.3885 
2012 77.7513 8.2316 22.2487 19.6172 88.1725 
2013 84.2243 6.4730 15.7757 13.7958 87.4497 
2014 83.2275 -0.9968 16.7725 15.3599 91.5778 
2015 88.8524 5.6249 11.1476 10.2342 91.8064 
2016 91.3852 2.5328 8.6148 8.0579 93.5358 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factors to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2017 2.5328 6.0820 5.7952 95.2850 
2018 2.5328 3.5492 3.4427 96.9998 
2019 and later years 2.5328 1.0164 0.9968 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 92.8572 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 

Private Passenger Auto LiabilityfMedical 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Year End Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 42.6108 42.6108 57.3892 54.1196 94.3029 
2008 71.5827 28.9719 28.4173 26.7268 94.0513 
2009 84.6947 13.1120 15.3053 14.4182 94.2036 

2010 92.3556 7.6610 7.6444 7.1790 93.9]25 
2011 96.2369 3.8812 3.7631 3.5065 93.1803 
2012 97.9275 1.6907 2.0725 1.9218 92.7305 
2013 98.7719 0.8444 1.2281 1.1371 92.5934 

2014 99.2692 0.4973 0.7308 0.6752 92.3927 
2015 99.5053 0.2361 0.4947 0.4613 93.2429 

2016 99.6440 0.1387 0.3560 0.3382 94.9893 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factors to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2017 

2018 and later years 

0.1387 

0.1387 

0.2174 

0.0787 

0.2102 

0.0772 

96.7159 

98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 97.0832 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 
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Products Liability - Claims-Made 

Estimated Discounted 

Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 

Paid Each Year Year End Year End Factors 

Tax Year (%) (0/0) (0/0) (0/0) (0/0) 

2007 1.0259 1.0259 98.9741 84.0703 84.9417 

2008 11.7927 10.7667 &8.2073 76.4295 86.6475 

2009 29.3642 17.5716 70.6358 61.5467 87.1325 

2010 55.1655 25.8012 44.8345 37.6817 84.0462 

2011 83.4171 28.2516 16.5829 10.3708 62.5388 

2012 64.8933 -18.5238 35.1067 29.6704 84.5149 

2013 82.3346 17.4414 17.6654 13.0641 73.9533 

2014 86.3986 4.0640 13.6014 9.4389 69.3965 

2015 76.3310 -10.0676 23.6690 20.0791 84.8330 

2016 78.7910 2.4600 21.2090 18.3679 86.6043 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factor to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2017 2.4600 18.7490 16.5888 88.4781 

2018 2.4600 16.2890 14.7390 90.4843 

2019 2.4600 13.8290 12.8158 92.6732 

2020 2.4600 11.3691 10.8163 95.1377 

2021 and later years 2.4600 8.9091 8.7373 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 88.4781 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 

Products Liability - Occurrence 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Year End Factors 

Tax Year (0/0) (0/0) (0/0) (0/0) (0/0) 

2007 5.0466 5.0466 94.9534 80.4479 84.7236 
2008 13.6935 8.6469 86.3065 74.8249 86.6967 
2009 28.2541 14.5606 71.7459 62.9486 87.7383 
2010 41.3083 13.0542 58.6917 52.1369 88.8318 
2011 59.3693 18.0610 40.6307 35.7907 88.0878 
2012 73.0717 13.7024 26.9283 23.2398 86.3026 
2013 74.6612 1.5895 25.3388 22.5417 88.9612 
2014 78.9833 4.3221 21.0167 19.0296 90.5449 
2015 86.1231 7.1398 13.8769 12.5049 90.1129 
2016 88.6931 2.5700 11.3069 10.3808 91.8095 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factors to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

298 2008-1 C.B. 



Products Liability - Occurrence 

2017 2.5700 8.7369 8.1724 93.5389 
2018 2.5700 6.1669 5.8763 95.2882 
2019 2.5700 3.5969 3.4891 97.0031 
2020 and later years 2.5700 1.0269 l.0071 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 92.1324 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 

Reinsurance - Nonproportional Assumed Liability 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Year End Factors 

Tax Year (0/0) (0/0) (0/0) (%) (0/0) 

2007 12.9458 12.9458 87.0542 80.9635 93.0035 
2008 60.1796 47.2338 39.8204 36.0155 90.4447 
2009 80.8225 20.6429 19.1775 16.3966 85.4991 
2010 84.9430 4.1205 15.0570 12.8460 85.3161 
2011 85.6680 0.7250 14.3320 12.6167 88.0322 
2012 80.0452 -5.6229 19.9548 18.8510 94.4685 
2013 86.7013 6.6561 13.2987 12.8124 96.3436 
2014 97.2533 10.5520 2.7467 2.5617 93.2640 
2015 97.6721 0.4188 2.3279 2.2363 96.0671 
2016 98.8078 1.1357 1.1922 1.1671 97.8949 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factor to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2017 and later years 1.1357 0.0564 0.0553 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 92.7876 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 

Reinsurance - Nonproportional Assumed Liability 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Year End Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 32.5917 32.5917 67.4083 54.7592 81.2352 

2008 33.3995 0.8078 66.6005 56.1095 84.2479 

2009 35.4948 2.0953 64.5052 56.2006 87.1256 

2010 44.0321 8.5373 55.9679 49.7267 88.8485 

2011 64.8299 20.7979 35.1701 30.4941 86.7047 

2012 66.4358 1.6059 33.5642 30.0673 89.5814 

2013 77.8097 11.3738 22.1903 19.6635 88.6130 

2014 82.4438 4.6341 17.5562 15.7190 89.5350 

2015 84.1944 1.7507 15.8056 14.5579 92.1064 

2016 87.9223 3.7279 12.0777 11.3347 93.8485 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factors to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 
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2017 

2018 

2019 and later years 

Reinsurance - Nonproportional Assumed Liability 

3.7279 

3.7279 

3.7279 

8.3498 

4.6219 

0.8940 

7.9835 

4,4993 

0.8768 

95.6137 

97.3478 

98.0722 

Taxpayers that use the composite method of Notice 88- 100 should use 92.6803 percent to discount unpaid losses incurred in this 

line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 

Reinsurance - Nonproportional Assumed Financial Lines 

Estimated Discounted 

Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 

Paid Each Year Year End Year End Factors 

Tax Year (%) (0/( ) (%) (%) (%:) 

2007 8.4783 8.4 783 91.5217 82.8118 90.4832 

2008 28.0475 19.5693 71.9525 66.1455 91.9295 

2009 60.4351 32.3875 39.5649 35.7473 90.3510 

2010 82,4448 22.0097 17.5552 14.7241 83.8733 

2011 90.2720 7.8271 9.7280 7.3277 75.3251 

2012 85.3168 -4.9551 14.6831 12.6710 86.2966 

2013 88.3777 3.0608 11.6223 10.0531 86.4983 

2014 89.9934 1.6157 10.0066 8.8048 87.9894 

2015 81.6664 -8.3269 18.3336 17.6449 96.2439 

2016 91.0491 9.3827 8.9509 8.7783 98.0722 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factor to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2017 and later years 98.0722 

Taxpayers that use the composite method of Notice 88-\00 should use 92.7966 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 

Special Property 
(Fire, Allied Lines, Inland Marine, Earthquake, Glass, Burglary and Theft) 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End Year End Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 44.5756 44.5756 55.4244 53.6032 96.7140 
2008 88.4263 41.8507 13.5737 13.0579 96.1998 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factor to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2009 and later years 6.7869 6.7869 6.6560 98.0722 

Taxpayers that use the composite method of Notice 88-\ 00 should use 98.0722 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2009 taxable year. 
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Workers' Compensation 

Estimated Discounted 
Cumulative Estimated Unpaid Unpaid 

Losses Losses Paid Losses at Losses at Discount 
Paid Each Year Year End YearEnd Factors 

Tax Year (%) (%) (%) (%) (%) 

2007 19.0410 19.0410 80.9590 69.8486 86.2765 

2008 40.2442 21.2032 59.7558 51.0015 85.3500 

2009 57.1497 16.9055 42.8503 35.7885 83.5198 

2010 67.8601 10.7104 32.1399 26.2883 81.7936 

2011 75.5399 7.6797 24.4601 19.5013 79.7269 

2012 80.1157 4.5758 19.8843 15.6098 78.5028 

2013 82.1828 2.0672 17.8172 14.1216 79.2587 

2014 84.4045 2.2217 15.5955 12.4169 79.6188 

2015 85.5195 1.1150 14.4805 11.7730 81.3024 

2016 86.2855 0.7661 13.7145 11.4593 83.5562 

Taxpayers that do not use the composite method of Notice 88-100 should use the following factors to discount unpaid losses 
incurred in this line of business in the 2007 accident year and that are outstanding at the end of the tax year shown. 

2017 0.7661 12.9484 11.1331 85.9805 
2018 0.7661 12.1823 10.7940 88.6033 

2019 0.7661 11.4163 10.4414 91.4603 

2020 0.7661 10.6502 10.0748 94.5968 

2021 and later years 0.7661 9.8842 9.6936 98.0722 

Taxpayers that use the composite method of Notice 88-100 should use 89.5536 percent to discount unpaid losses incurred in this 
line of business in 2007 and prior years and that are outstanding at the end of the 2017 taxable year. 

DRAFTING INFORMATION 

The principal author of this revenue 
procedure is Katherine A. Hossofsky of 
the Office of Associate Chief Counsel 
(Financial Institutions & Products). For 
further information regarding this revenue 
procedure, contact Ms. Hossofsky at (202) 
622-8435 (not a toll-free call). 

26 CFR 601.201: Rulings and delenninarion leiters. 
(Also ParI I. Secrion 832. 846; 1.832-4. 1.846-1.) 

Rev. Proc. 2008-11 

SECTION I. PURPOSE 

This revenue procedure prescribes the 
salvage discount factors for 2007. These 
factors must be used to compute dis
counted estimated salvage recoverable 
under § 832 of the Internal Revenue Code. 

SEC. 2. BACKGROUND 

Section 832(b)(5)(A) requires that all 
estimated salvage recoverable (including 

that which cannot be treated as an asset 
for state accounting purposes) be taken 
into account in computing the deduction 
for losses incurred. Under § 832(b)(5)(A), 
paid losses are reduced by salvage and 
reinsurance recovered during the taxable 
year. This amount is adjusted to reflect 
changes in discounted unpaid losses on 
nonlife insurance contracts and in unpaid 
losses on life insurance contracts. An 
adjustment is then made to reflect any 
changes in discounted estimated salvage 
recoverable and in reinsurance recover

able. 
Pursuant to § 832(b), the amount of es

timated salvage is determined on a dis
counted ba~is in accordance with proce
dures established by the Secretary. 

SEC. 3. SCOPE 

This revenue procedure applies to any 
taxpayer that is required to discount esti
mated salvage recoverable under § 832. 

SEC. 4. APPLICATION 

.0 I The following tables present sep
arately for each line of business the dis
count factors under § 832 for 2007. All 
the discount factors presented in this sec
tion were determined using the applicable 
interest rate under § 846(c) for 2007, which 
is 3.97 percent, and by assuming all esti
mated salvage is recovered in the middle 
of the calendar year 

.02 Section V of Notice 88-100, 
1988-2 c.B. 439, sets forth a composite 
method for computing discounted unpaid 
losse:'> for accident years that are not sep
arately reported on the annual statement 
Rev. Proc. 2002-74, section 3.03, 2002-2 
C.B. 980. provides that an insurance com· 
pany that elects to use the composite 
method of Notice 88-100 must use the 
same method to compute discounted esti· 
mated salvage recoverable. Accordingly 
the tables separately provide discount fac· 
tors for taxpayers who elect to use thl 
composite method of section V of Notie! 
88-100. 
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.02 These tables must be used by tax

payers irrespective of whether they elected 
to discount unpaid losses u-;ing their own 
experience under § 846( e). 

.03 Tables. 

Accident and Health (Other Than 
Disability Income or Credit Disability 
Insurance) 

Taxpayers that do not use the compos
ite method of Notice 8g-l 00 should use 
98.0722 percent to discount salvage re
coverable with respect to losses incurred 
in this line of business in the 2007 acci
dent year as of the end of the 2007 and 
later taxable years. 

Taxpayers that use the composite 
method of Notice 88-100 should use 
98.0722 percent to discount all salvage 
recoverable in this line of business as of 
the end of the 2007 taxable year. 

Auto Physical Damage 

Discount 
Factors 

Tax Year (%) 

2007 97.2919 

2008 96.1998 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

2009 and later 
years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-\ 00 should use 
98.0722 percent to discount salvage 
recoverable as of the end of the 2009 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 
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Commercial Autorrruck 
Liability/Medical 

Discount 

Factors 

Tax Year (%) 

2007 92.5072 

2008 92.4531 

2009 92.7905 

2010 93.1328 

2011 93.8564 

2012 93.6497 

2013 92.1165 

2014 93.0132 

2015 96.3177 

2016 98.0722 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

2017 and later 
years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
98.0722 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

Composite 

Tax Year 

2007 

2008 

2009 

2010 

2011 

2012 

2013 

2014 

2015 

Discount 
Factors 
(%) 

92.5224 

92.2753 

92.1017 

91.9308 

91.3215 

90.4149 

91.2470 

92.5673 

94.5527 

Composite 

2016 96.3399 

Taxpayers that do not use the compos

ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as of the end of the tax year 

shown with respect to losses incurred in 
this line of business in the 2007 accident 

year. 

2017 and later 
years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
95.5806 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

Fidelity ISurety 

Tax Year 

2007 

2008 

Discount 
Factors 
(%) 

93.8272 

96.1998 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

2009 and later 
years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
98.0722 percent to discount salvage 
recoverable as of the end of the 2009 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 



Financial Guaranty /Mortgage 
Guaranty 

Tax Year 

2007 

2008 

Discount 
Factors 
(% ) 

94.8523 

96.1998 

Taxpayers that do not use the compos

ite method of Notice 88-100 should use 
the following factor to discount salvage 

recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

2009 and later 

years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
98.0722 percent to discount salvage 
recoverable as of the end of the 2009 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

International (Composite) 

Discount 

Factors 
Tax Year (%) 

2007 92.5224 

2008 92.2753 

2009 92.1017 

2010 91.9308 

2011 91.3215 

2012 90.4149 

2013 91.2470 

2014 92.5673 

2015 94.5527 

2016 96.3399 

Taxpayers that do not use the compos

ite method of Notice 88-100 should use 
the following factor to discount salvage 

recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

International (Composite) 

2017 and later 

years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 

95.5 806 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line uf business in 2007 
and prior years. 

Medical Malpractice -
Claims-Made 

Discount 
Factors 

Tax Year (%) 

2007 92.8129 

2008 93.8690 

2009 92.3083 

2010 92.9226 

2011 92.240Y 

2012 87.9349 

2013 84.6380 

2014 90.4891 

2015 96.5200 

2016 98.0722 

Tax.payers that do not use the compos
ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 

year. 

2017 and later 
years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 

98.0722 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

Medical Malpractice - Occurrence 

Discount 

Factors 
Tax Year ('7c ) 

2007 85.g03Y 

2008 90.1315 

2009 92.4448 

2010 84.5882 

2011 94.8975 

2012 91.5995 

2013 93.1599 

2014 95.9622 
2015 97.1608 

2016 98.0722 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 

the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 

this line of business in the 2007 accident 
year. 

2017 and later 
years 

98.0722 

Taxpayers that use the composite 

method of Notice 88-100 should use 
98.0722 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

MisceJlaneous Casualty 

Discount 
Factors 

Tax Year (%) 

2007 96.6559 

2008 96.1998 

Taxpayers that do not use the compos
ite method of Notice 88-100 should usc 

the following factor to discount salvage 
recoverable as of the end of the tax year 

shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 
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Miscellaneous Casualty 

2009 and later 98.0722 
years 

Taxpayers that use the composite 
method of Notice 88-100 should use 

98.0722 percent to discount salvage 
recoverable as of the end of the 2009 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

Multiple Peril Lines (Homeown
ersfFarmowners, Commercial 
Multiple Peril, and Special Liability 
(Ocean Marine, Aircraft (All Perils), 
Boiler and Machinery» 

Discount 
Factors 

Tax Year (%) 

2007 93.1480 

2008 92.5520 

2009 92.4746 

2010 92.4125 

2011 91.6181 

2012 90.0772 

2013 91.2078 

2014 93.5843 

2015 94.9567 

2016 96.6862 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

2017 and later 98.0722 
years 

Taxpayers that use the composite 
method of Notice 88-100 should use 
98.0719 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 
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Other (Including Credit) 

Discount 

Factors 

Tax Year 

2007 

2008 

(%) 

95.7364 

96.1998 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 

year. 

2009 and later 
years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
98.0722 percent to discount salvage 
recoverable as of the end of the 2009 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

Other Liability - Claims-Made 

Tax Year 

2007 

2008 

2009 

2010 

2011 

2012 

2013 

2014 

2015 

2016 

Discount 
Factors 
(%) 

88.6489 

89.7449 

87.8992 

91.0630 

92.5154 

94.3565 

93.3084 

91.9440 

97.4177 

98.0722 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

Other Liability - Claims-Made 

2019 and later 

years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
96.8697 percent to discount salvage 

recoverable as of the end of the 2017 
taxable year with respect to losses in

curred in this line of business in 2007 

and prior years. 

Other Liability - Occurrence 

Discount 
Factors 

Tax Year (%) 

2007 87.3760 

2008 88.3943 

2009 90.6775 

2010 91.4222 

2011 90.8722 

2012 90.9863 

2013 90.4663 

2014 93.1478 

2015 95.8515 

2016 97.6241 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

2017 and later 
years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
98.0722 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 



Private Passenger Auto 
Liability/Medical 

Discount 
Factors 

Tax Year (%) 

2007 94.6456 

2008 94.6698 

2009 94.4266 

2010 93.5793 

201 1 93.0072 

2012 92.2508 

2013 93.1304 

2014 94.6575 

2015 94.7279 

2016 96.4851 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

2017 and later 
years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
98.0708 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

Products Liability - Claims-Made 

Discount 
Factors 

Tax Year (%) 

2007 89.1458 

2008 52.2690 

2009 54.6584 

2010 90.8903 

2011 80.5163 

2012 91.5977 

2013 60.2981 
2014 90.6932 

2015 91.8054 

2016 92.9177 

Products Liability - Claims-Made 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factors to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

2017 

2018 

2019 and later 
years 

94.6739 

96.4396 

98.0722 

Taxpayers that use the composite 
method of Notice 88 100 should use 
94.6739 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

Products Liability - Occurrence 

Discount 
Factors 

Tax Year (%) 

2007 87.8817 

2008 89.9255 

2009 91.7722 

2010 92.5755 

2011 93.0145 

2012 90.6124 

2013 91.2345 

2014 94.1309 

2015 94.3955 

2016 96.2156 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

Products Liability - Occurrence 

2017 and later 

years 
98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
94.6056 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

Reinsurance - Nonproportional 
Assumed Property 

Discount 
Factors 

Tax Year (%) 

2007 91.2766 

2008 92.8906 

2009 95.7836 

2010 80.5177 

2011 90.0569 

2012 81.8877 

2013 52.3517 

2014 92.9805 

2015 73.8412 

2016 88.3425 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factors to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

2017 90.0606 

2018 91.8464 

2019 93.1215 

2020 95.7382 

2021 and later 98.0722 
years 

Taxpayers that use the composite 
method of Notice 88-100 should use 

90.0606 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 
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Reinsurance - Nonproportional 

Assumed Liability 

Di~count 

Factors 
Tax Year We) 

2007 87.0242 

2008 90.2399 

2009 91.6689 

2010 88.8580 

2011 90.8909 

2012 91.7421 

2013 91.6386 

2014 93.3665 

2015 95.2650 
201(} 96.9798 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 

the following factor to discount salvage 
recoverable as of the end of the tax year 
shown with respect to losses incurred in 

this line of business in the 2007 accident 
year. 

2017 and later 
years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
93.1607 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

Reinsurance - Nonproportional 
Assumed Financial Lines 

Discount 
Factors 

Tax Year (9C) 

2007 87.4122 

2008 86.1745 

2009 90.1030 

2010 78.9216 

2011 90.4446 

2012 80.6766 

20U 90.6123 

2014 91.0121 

2015 97.5684 
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Reinsurance - Nonproportional 

Assumed Financial Lines 

2016 98.0722 

Taxpayers that do not use the compos

ite method of Notice 88-100 should use 

the following factor to discount salvage 

recoverable as of the end of the tax year 
shown with respect to losses incurred in 

this line of business in the 2007 accident 

year. 

2017 and later 

years 

98.0722 

Taxpayers that use the composite 

method of Notice 88-100 should use 
98.0722 percent to discount salvage 

recoverable as of the end of the 2017 

taxable year with respect to losses in
curred in this line of business in 2007 

and prior years. 

Special Property (Fire, Allied Lines, 
Inland Marine, Earthquake, Glass, 
Burglary and Theft) 

Tax Year 

2007 

2008 

Discount 
Factors 
(%) 

94.9917 

96.1998 

Taxpayers that do not use the compos
ite method of Notice 88-100 should use 
the following factor to discount salvage 
recoverable as uf the end of the tax year 
shown with respect to losses incurred in 
this line of business in the 2007 accident 
year. 

2009 and later 
years 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
98.0722 percent to discount salvage 
recoverable as of the end of the 2009 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

Workers' Compensation 

Discount 

Factors 

Tax Year (%) 

2007 88.6073 

2008 90.6085 

2009 91.3932 

2010 91.3110 

2011 89.8407 

2012 88.4546 

2013 89.0394 

2014 88.7616 

2015 90.9000 

2016 92.6321 

Taxpayers that do not use the compos

ite method of Notice 88- ) 00 should use 

the following factors to discount salvage 

recoverable as of the end of the tax year 

shown with respect to losses incurred in 

this line of business in the 2007 accident 

year. 

2017 

2018 

2019 and later 

years 

94.4075 

96.2249 

98.0722 

Taxpayers that use the composite 
method of Notice 88-100 should use 
95.3569 percent to discount salvage 
recoverable as of the end of the 2017 
taxable year with respect to losses in
curred in this line of business in 2007 
and prior years. 

DRAFTING INFORMATION 

The principal author of this revenue 
procedure is Katherine A. Hossofsky of 
the Office of Associate Chief Counsel 
(Financial Institutions & Products). For 
further information regarding this revenue 
procedure, contact Ms. Hossofsky at (202) 
622-8435 (not a toll-free call). 



Part IV. Items of General Interest 
Election of Alternative Funding 
Schedule 

Announcement 2008-2 

This announcement sets forth the pro
cedures for electing an alternative fund
ing schedule for certain employers, as de
scribed in section 402(a)(2) of the Pension 
Protection Act of 2006 (PPA), Pub. L. No. 
109-280, as amended by section 6615 of 
the U.S. Troop Readiness, Veterans' Care, 
Katrina Recovery, and Iraq Accountabil
ity Appropriations Act, 2007. Pub. L. No. 
llO-2B. 

Section 402(a) of PPA permits an eli
gible plan to elect one of two alternative 
funding schedules to apply in lieu of the 
generally applicable minimum funding 
requirements. An eligible plan is a defined 
benefit plan (other than a multi employer 
plan) that is sponsored by an employer that 

is a commercial passenger airline or whose 
principal business is providing catering 
services to a commercial passenger airline. 
The two alternative funding schedules are 
set forth in sections 402(a)(I) and (2) of 
PPA. 

An election that is made under section 
402(a)(I) of PPA applies beginning in 
the first applicable year, which must be 
a plan year that begins in 2006 or 2007. 
Announcement 2006-70, 2006--40 I.R.B. 
629, provides details for the election pro
cedure for the section 402(a)( 1) election. 
If an eligible employer makes the elec
tion under section 402(a)( 1), the rules of 
section 402(e) of PPA apply to determine 
the minimum funding requirements for 
applicable plan years that begin on or after 
January 1, 2008. 

An election that is made under section 
402(a)(2) of PPA applies beginning for the 
first plan year beginning in 2008. Any 

such election applies to the plan year for 
which the election is made and subsequent 
plan years unless revoked with the con
sent of the Service. If an employer makes 
the election under section 402(a)(2) ofPPA 
then, (I) the shortfall amortization base is 
amortized over a period of 10 plan years 
(rather than 7 years) and (2) for each of 
those 10 years. the funding target is de
termined using an interest rate of 8.25% 
(instead of the segment rates calculated 
on the basis of the corporate bond yield 
curve as more fully described in Notice 
2007-81.2007--44 I.R.B. 899). Under sec
tion 402(d)( I )(B) of PPA an election made 
under section 402(a)(2) of PPA must be 
made not later than December 31, 2007. 

The Appendix of this announcement 
sets forth the information that must be 
contained in the election and the address 
to which the election must be sent. 
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Appendix 

Election of Alternative Funding Schedule under Section 402(a}(2) of the Pension 
Protection Act of 2006 

A. As an officer of the employer maintaining the plan, I hereby elect the alternative funding schedule under section 402(a)(2) of 
PPA and provide the following information: 

I. The employer is: 

__ (a) a commercial passenger airline, or 

__ (b) an entity whose principal business is providing catering services to a 
commercial passenger airline. 

2. The name and EIN of the employer: ___________ _ 

3. The name and plan number of the plan: __________ _ 

4. Specify the first plan year for which the alternative funding schedule 
provisions are to apply: _________ _ 

Signature of employer _____________ _ Date ______ _ 

The election must be signed by an officer of the employer maintaining the plan. An authorized representative of the 
employer, a plan administrator, or an enrolled actuary may not sign this election on behalf of the employer. 

B. This election must be filed at the following address: 

Internal Revenue Service 
Commissioner, Tax Exempt and Government Entities Division 
Attention: SE:T:EP:RA:T 

Alternative Funding Schedule Election 
P.O. Box 27063 
McPherson Station 
Washington, D.C. 20038 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 6050H.-Returns 
Relating to Mortgage 
Interest Received in Trade 
or Business From Individuals 

This notice explains how individual taxpayers may 

allocate prepaid qualified mortgage insurance premi-

urns to determine the amount that may be deducted in 

2007. This notice also provides guidance to reporting 

entities on the information reporting of prepaid qual

ified mortgage insurance premiums for 2007. Com

ments are requested on the rules that should apply 

to the allocation and reporting of premiums in future 

years See Notice 2008-15, page 313. 
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Part III. Administrative, Procedural, and Miscellaneous 
Frivolous Positions 

Notice 2008-14 

PURPOSE 

Positions that are the same as or sim
ilar to the positions listed in this notice 
are identified as frivolous for purposes 
of the penalty for a "frivolous tax re
turn" under section 6702(a) of the Inter
nal Revenue Code and the penalty for 
a "specified frivolous submission" un
der section 6702(b). Persons who file a 
purported return of tax. including an orig
inal or amended return, based on one or 
more of these positions are subject to a 
penalty of $5.000 if the purported return 
of tax docs not contain information on 
which the substantial correctness of the 
self-assessed determination of tax may 
he judged or contains information that on 
its face indicates the self-assessed deter
mination of tax is substantially incorrect. 
Likewise. persons who submit a "speci
fied submission" (namely. a request for 
a collection due process hearing or an 
application for an installment agreement, 
offer-in-compromise, or taxpayer assis
tance order) based on one or more of the 
positions listed in this notice are subject 
to a penalty of $5,000. The penalty may 
also be applied if the purported return or 
any portion of the specified submission 
is not based on a position set forth in this 
notice. yet retlects a desire to delay or 
impede the administration of Federal tax 
laws for purposes of section 6702( a)(2)(B) 
Of 6702(b)(2)(A)(ii). 

BACKGROUND 

Section 407 of Tax Relief and Health 
Care Act of 2006. Pub. L. No. 109-432. 
120 Stat. 2922. 2960-62 (2006). amended 
section 6702 to increase the amount of 
the penalty for frivolous tax returns from 
$50() tn $5.0()O and to impose a penalty 
of $5.000 on any person who submits a 
",pecified frivolous submission." A sub
mission is a "specified frivolous submis
sion" if it is a "specified submission" (de
fined in section 6702(b)(2)(B) as a request 
for a hearing under section 6320 or 6330 
or an application under section 6159. 7122 

310 2008-1 C.B. 

or 7811) and any portion of the submis
sion (i) is based on a position identified 

not file one in order to assess and col
icct tax. 

by the Secretary as frivolous or (ii) re- e. 
tlects a desire to delay or impede admin
istration of the Federal tax laws. Section 
6702 was further amended to add a new 
subsection (c) requiring the Secretary to 
prescribe. and periodically revise. a list 

A taxpayer has an option under the 
law to tile a document or set of docu
ments in lieu of a return or elect to file 
a tax return reporting zero taxable in
come and zero tax liability even if the 
taxpayer received taxable income dur
ing the taxable period for which the 
return is filed, or similar arguments 
described as frivolous in Rev. Rul. 
2004-34,2004-1 C.B. 619. 

of positions identified as frivolous. No-
tice 2007-30. 2007-14 I.R.B. 883, con
tained the prescribed list. This notice re
vises the list to add more positions identi
fied as frivolous. The positions that have 
been added are found in paragraphs 9(g), 
11.14 and 25. 

DISCUSSION 

Frirolous Positions. Positions that are 
the same as or similar to the following are 
frivolous. 

( I) Compliance with the internal rev
enue laws is voluntary or optional and not 
required by law, including arguments that: 

a. Filing a Federal tax or information re
turn or paying tax is purely voluntary 
under the law. or similar arguments 
described as frivolous in Rev. Rul. 
2007-20,2007-14 I.R.B. 863. 

b. Nothing in the Internal Revenue Code 
imposes a requirement to file a return 
or pay tax, or that a person is not re
quired to file a tax return or pay a 
tax unless the Internal Revenue Ser
vice responds to the person's ques
tions. correspondence, or a request to 
identify a provision in the Code re
quiring the filing of a return or the 
payment of tax. 

c. There is no legal requirement to file a 
Federal income tax return because the 
instructions to Forms 1040, 1040A, 
or I 040EZ or the Treasury regulations 
associated with the filing of the forms 
do not display an OMB control num
her as required by the Paperwork Re
duction Act of 1980,44 U .S.c. § 350 I 
et seq., or similar arguments described 
as frivolous in Rev. Rul. 2006-21, 
2006-1 C.B. 745. 

d. Because filing a tax return is not re
quired by law, the Service must pre
pare a return for a taxpayer who does 

f. An employer is not legally obligated 
to withhold income or employment 
taxes on employees' wages. 

g. Only persons who have contracted 
with the government by applying for 
a governmental privilege or bene
fit, such as holding a Social Security 
number, are subject to tax, and those 
who have contracted with the gov
ernment may choose to revoke the 
contract at will. 

h. A taxpayer may lawfully decline to 
pay taxes if the taxpayer disagrees 
with the government's use of tax rev
enues. or similar arguments described 
as frivolous in Rev. Rul. 2005-20, 
2005-1 C.B. 821. 

I. An administrative summons issued by 
the Service is per se invalid and com
pliance with a summons is not legally 
required. 

(2) The Internal Revenue Code is not 
law (or "positive law") or its provisions 
are ineffective or inoperative, including 
the sections imposing an income tax or re
quiring the filing of tax returns, because 
the provisions have not been implemented 
by regulations even though the provisions 
in question either (a) do not expressly re
quire the Secretary to issue implementing 
regulations to become effective or (b) ex
pressly require implementing regulations 
which have been issued. 

(3) A taxpayer's income is excluded 
from taxation when the taxpayer rejects 
or renounces United States citizenship be
cause the taxpayer is a citizen exclusively 
of a State (sometimes characterized as 
a "natural-born citizen" of a "sovereign 
state"), that is claimed to be a separate 
country or otherwise not subject to the 
laws of the United States. This position 



includes the argument that the United 
States does not include all or a part of 
the physical territory of the 50 States and 
instead consists of only places such as the 
District of Columbia, Commonwealths 
and Territories (e.g., Puerto Rico). and 
Federal enclaves (e.g., Native American 
reservations and military installations), or 
similar arguments described as frivolous 
in Rev. Rul. 2004-28, 2004-} CB. 624, 
or Rev. Rul. 2007-22, 2007-14 I.R.B. 
866. 

(4) Wages, tips, and other compensa
tion received for the performance of per
sonal services are not taxable income or 
are offset by an equivalent deduction for 
the personal services rendered, including 
an argument that a taxpayer has a "claim 
of right" to exclude the cost or value of 
the taxpayer's labor from income or that 
taxpayers have a basis in their labor equal 
to the fair market value of the wages they 
receive, or similar arguments described as 
frivolous in Rev. Rul. 2004-29, 2004-1 
C.B. 627, or Rev. RuL 2007-19,2007-14 
I.R.B. 843. 

(5) United States citizens and residents 
are not subject to tax on their wages or 
other income derived from sources within 
the United States, as only foreign-based 
income or income received by nonresi
dent aliens and foreign corporations from 
sources within the United States is tax
able, and similar arguments described as 
frivolous in Rev. Rul. 2004-30, 2004-1 
C.B.622. 

(6) A taxpayer has been untaxed, de
taxed, or removed or redeemed from the 
Federal tax system though the taxpayer re
mains a United States citizen or resident, or 
similar arguments described as frivolous in 
Rev. Rul. 2004-31, 2004-1 C.B. 617. 

(7) Only certain types of taxpayers are 
subject to income and employment taxes, 
such as employees of the Federal gov
emment, corporations, nonresident aliens, 
or residents of the District of Columbia 
or the Federal territories, or similar argu
ments described as frivolous in Rev. Rul. 
2006-18,2006-1 C.B. 743. 

(8) Only certain types of income are 
taxable, for example, income that re
sults from the sale of alcohol, tobacco, or 
firearms or from transactions or activities 
that take place in interstate commerce. 

(9) Federal income taxes are unconsti· 
tutional or a taxpayer has a constitutional 

right not to comply with the Federal tax 
laws for one of the following reasons: 

a. The First Amendment permits a tax
payer to refuse to pay taxes based on 
religious or moral beliefs. 

b. A taxpayer may withhold payment of 
taxes or the filing of a tax return until 
the Service or other government entity 
responds to a First Amendment peti
tion for redress of grievances. 

c. Mandatory compliance With. or en
forcement of, the tax laws invades a 
taxpayer's right to privacy under the 
Fourth Amendment. 

d. The requirement to fi Ie a tax return 
is an unreasonable search and seizure 
contrary to the Fourth Amendment. 

e. Income taxation, tax withholding, or 
the assessment or collection of tax is 
a "taking" of property without due 
process oflaw or just compensation in 
violation of the Fifth Amendment. 

f. The Fifth Amendment privilege 
against self-incrimination grants tax
payers the right not to file returns or 
the right to withhold all financial in
formation from the Service. 

g. The Ninth Amendment exempts those 
with religious or other Objections to 
military spending from paying taxes 
to the extent the taxes will be used for 
military spending. 

h. Mandatory or compelled compliance 
with the internal revenue laws is a 
fonn of involuntary servitude prohib
ited by the Thirteenth Amendment. 

\. Individuals may not be taxed unless 
they are "citizens" within the meaning 
of the Fourteenth Amendment. 

J. The Sixteenth Amendment was not 
ratified, has no effect, contradicts the 
Constitution as originally ratified, 
lacks an enabling clause, or does not 
authorize a non-apportioned, direct 
income tax. 

k. Taxation of income attributed to a 
trust, which is a fonn of contract, vi
olates the constitutional prohibition 
against impairment of contracts. 

\. Similar constitutional arguments de-
scribed as frivolous in Rev. Rul. 
2005-19,2005-1 C.B. 819. 

(10) A taxpayer is not a "person" within 
the meaning of section 7701(a)(I4) or 
other provisions of the Internal Revenue 
Code, or similar arguments described as 

frivolous in Rev. Rul. 2007-22.2007-14 
I.R.S. g66. 

(I I) Only fiduciaries are taxpayers, or 
only persons with a fiduciary relationship 
to the United States are obligated to pay 
taxes, and the United States or the Service 
must prove the fiduciary status or relation
ship. 

(12) Federal Reserve Notes are not tax
able income when paid to a taxpayer be
cause they are not gold or silver and may 
not be redeemed for gold or silver. 

(13) In a transaction using gold and sil
ver coins, the value of the coins is excluded 
from income or the amount realized in the 
transaction is the face value of the coins 
and not their fair market value for purposes 
of detennining taxable income. 

(14) A taxpayer who is employed on 
board a ship that provides meals at no cost 
to the taxpayer as part of the employment 
may claim a so-called "Mariner's Tax De
duction" (or the like) allowing the taxpayer 
to deduct from gross income the cost of the 
meals as an employee business expense. 

(15) A taxpayer may purport to operate 
a home-based business as a basis to deduct 
as business expenses the taxpayer's per
sonal expenses or the costs of maintaining 
the taxpayer's household when the mainte
nance items or amounts as reported do not 
correspond to a bona fide home business, 
such as when they are grossly excessive in 
relation to the conceivable costs for some 
portion of the home being used exclusively 
and regularly as a business, or similar argu
ments described as frivolous by Rev. RuI. 
2004-32,2004-1 C.B. 621. 

(16) A "reparations" tax credit exists, 
including arguments that African-Ameri
can taxpayers may claim a tllX credit on 
their Federal income tax returns as repa
rations for slavery or other historical mis
treatment, that Native Americans are enti
tled to an analogous credit (or are exempt 
from Federal income tax on the basis of a 
treaty). or similar arguments described as 
fri volous in Rev. Rul. 2004-33, 2004-l 
CB. 628, or Rev. Rul. 2006-20,2006-1 
CB. 746. 

(17) A Native American or other tax
payer who is not an employer engaged in 
a trade or business may nevertheless claim 
(for example, in an amount exceeding all 
reported income) the Indian Employment 
Credit under section 45A, which explicitly 
requires, amung other criteria. that the lax-
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payer be an employer engaged in a trade or 
busines~ to claim the credit. 

(18) A taxpayer's wages are excluded 
from Social Security taxes if the taxpayer 

waives the right to receive Social Security 
benefits, or a taxpayer is entitled to a re
fund of, or may claim a charitable-contri
bution deduction for, the Social Security 
taxes that the taxpayer has paid, or similar 
arguments described as frivolous in Rev. 
Rul. 2005-17.2005-1 C.B. 823. 

(19) Taxpayers may reduce or eliminate 
their Federal tax liability by altering a tax 
return. including striking out the penalty
of-perjury declaration, or attaching docu
ments to the return. such as a disclaimer of 
liability, or similar arguments described as 
frivolous in Rev. Rul. 2005-18.2005-1 
C.B.817. 

(20) A taxpayer is not obligated to pay 
income tax because the government has 
created an entity separate and distinct from 
the taxpayer-a "straw man"-that is dis
tinguishable from the taxpayer by some 
variation of the taxpayer's name, and any 
tax obligations are exclusively those of 
the "straw man," or similar arguments de
scribed as frivolous in Rev. Rul. 2005-21, 
2005-1 C.B. 822. 

(21) Inserting the phrase "nunc pro 
tunc" on a return or other document filed 
with or submitted to the Service has a legal 
effect, such as reducing a taxpayer's tax 
liability, or similar arguments described as 
frivolous in Rev. Rul. 2006-17, 2006-1 
C.B.748. 

(22) A taxpayer may avoid tax on in
come by attributing the income to a trust, 
including the argument that a taxpayer can 
put all of the taxpayer's assets into a trust 
to avoid income tax while still retaining 
substantial powers of ownership and con
trol over those assets or that a taxpayer 
may claim an expense deduction for the in
come attributed to a trust, or similar argu
ments described as frivolous in Rev. Rul. 
2006-19,2006-1 C.B. 749. 

(23) A taxpayer may lawfully avoid in
come tax by sending income offshore, in
cluding depositing income into a foreign 
bank account. 

(24) A taxpayer can claim the section 
44 Disabled Access Credit to reduce tax 
or generate a refund. for example, by pur
portedly having purchased equipment or 
services for an inflated price (which may 
or may not have been actually paid), even 
though it is apparent that the taxpayer did 
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not operate a small business that purchased 

the equipment or services to comply with 
the requirements of the Americans with 

Disabilities Act. 
(25) A taxpayer may claim the section 

6421 fuels tax credit, which is limited to 
gasoline used in an off-highway business 

use, even though the taxpayer did not pur
chase and use gasoline during the taxable 
period for which the credit is claimed for 
an off-highway business use. Also, if the 
taxpayer claims an amount of credit that 
is so disproportionately excessive to any 
(including zero) business income reported 
on the taxpayer's income tax return as 
to be patently unallowable (e.g., a credit 
that is 150 percent of business income 
reported on Form 1040) or faciaH y reflects 
an impossible quantity of gasoline given 
the business use, if any, as reported by the 
taxpayer. 

(26) A taxpayer is allowed to buy or sell 
the right to claim a child as a qualifying 
child for purposes of the Earned Income 
Tax Credit. 

(27) An IRS Form 23C, Assessment 
Certificate - Summary Record of Assess
ments, is an invalid record of assessment 
for purposes of section 6203 and Treas. 
Reg. § 301.6203-1, the Form 23C must 
be personally signed by the Secretary of 
the Treasury for an assessment to be valid, 
the Service must provide a copy of the 
Form 23C to a taxpayer if requested be
fore taking collection action, or similar 
arguments described as frivolous in Rev. 
Rul. 2007-21,2007-14 I.R.B. 865. 

(28) A tax assessment is invalid because 
the assessment was made from a section 
6020(b) substitute for return, which is not 
a valid return. 

(29) A statutory notice of deficiency is 
invalid because the taxpayer to whom the 
notice was sent did not file an income tax 
return reporting the deficiency or because 
the statutory notice of deficiency was un
signed or not signed by the Secretary of the 
Treasury or by someone with delegated au
thority. 

(30) A Notice of Federal Tax Lien is in
valid because it is not signed by a particu
lar official (such as by the Secretary of the 
Treasury), or because it was filed by some
one without delegated authority. 

(31) The form or content of a Notice of 
Federal Tax Lien is controlled by or subject 
to a state or local law, and a Notice of 
Federal Tax Lien that does not comply in 

form or content with a state or local law is 

invalid. 
(32) A collection due process notice un

der section 6320 or 6330 is invalid if it is 
not signed by the Secretary of the Treasury 
or other particular official, or if no certifi

cate of assessment is attached. 
(33) Verification under section 6330 

that the requirements of any applicable 
law or administrative procedure have been 
met may only be based on one or more par
ticular forms or documents (which must 
be in a certain format), such as a summary 
record of assessment, or that the particular 
forms or documents or the ones on which 
verification was actually determined must 
be provided to a taxpayer at a collection 
due process hearing. 

(34) A Notice and Demand is invalid 
because it was not signed, was not on the 
correct form (e.g., a Form 17), or was not 
accompanied by a certificate of assessment 
when mailed. 

(35) The United States Tax Court is an 
illegitimate court or does not, for any pur
ported constitutional or other reason, have 
the authority to hear and decide matters 
within its jurisdiction. 

(36) Federal courts may not enforce the 
internal revenue laws because their juris
diction is limited to admiralty or maritime 
cases or Issues. 

(37) Revenue Officers are not autho
rized to issue levies or Notices of Federal 
Tax Lien or to seize property in satisfac
tion of unpaid taxes. 

(38) A Service employee lacks the au
thority to carry out the employee's duties 
because the employee does not possess a 
certain type of identification or credential, 
for example, a pocket commission or a 
badge, or it is not in the correct form or on 
the right medium. 

(39) A person may represent a taxpayer 
before the Service or in court proceedings 
even if the person does not have a power 
of attorney from the taxpayer, has not been 
enrolled to practice before the Service, or 
has not been admitted to practice before 
the court. 

(40) A civil action to collect unpaid 
taxes or penalties must be personally au
thorized by the Secretary of the Treasury 
and the Attorney General. 

(41) A taxpayer's income is not taxable 
if the taxpayer assigns or attributes the in
come to a religious organization (a "corpo
ration sole" or ministerial trust) claimed to 



be tax-exempt under section SOl(c)(3), or 
similar arguments described as frivolous in 
Rev. Rul. 2004-27,2004-1 C.B. 625. 

(42) The Service is not an agency of 
the United States government but rather 
a private-sector corporation or an agency 
of a State or Territory without authority to 
administer the internal revenue laws. 

(43) Any pOSition described as 
frivolous in any revenue ruling or other 
published guidance in existence when the 
return adopting the position is filed with 
or the specified submission adopting the 
position is submitted to the Service. 

Returns or submissions that contain po
sitions not listed above, which on their face 
have no basis for validity in existing law, 
or whicb have been deemed frivolous in a 
published opinion of the United States Tax 
Court or other court of competent jurisdic
tion, may be determined to reflect a desire 
to delay or impede the administration of 
Federal tax laws and thereby subject to the 
$5,000 penalty. 

The list of frivolous positions above 
will be periodically revised as required by 
section 6702(c). 

EFFECTIVE DATE 

This notice is effective for submissions 
made and issues raised after January 14, 
2008. For submissions made and issues 
raised between March 16, 2007, and J an
uary 14, 2008, Notice 2007-30 applies. 

EFFECT ON OTHER DOCUMENTS 

Notice 2007-30 is modified and super
seded. 

DRAFTING INFORMATION 

The principal author of this notice is 
the Office of the Associate Chief Coun
sel (Procedure and Administration). For 
further information regarding this notice, 
contact the Office of the Associate Chief 
Counsel (Procedure and Administration), 
Branch 2, at (202) 622-4940 (not a toll
free call). 

Allocation of Prepaid 
Qualified Mortgage Insurance 
Premiums for 2007 

Notice 2008-15 

PURPOSE 

This notice provides guidance to indi
vidual taxpayers on bow to allocate pre
paid qualified mortgage insurance premi
ums to determine the amount of the pre
paid premium a taxpayer may deduct in 
2007 under § 163(h)( 4 )(F) of the Internal 
Revenue Code (the "Code"). 

This notice also provides guidance to 
reporting entities receiving prepaid qual
ified mortgage insurance premiums in 
2007. 

BACKGROUND 

Section 163(a) of the Code generally al
lows a deduction for all interest paid or ac
crued within the taxable year on indebt
edness. However, § 163(h)( I) provides 
that in the case of a taxpayer other than a 
corporation, no deduction shall be allowed 
for personal interest paid or accrued dur
ing the taxable year. Section 163(h)(2)(D) 
excludes qualified residence interest from 
the definition of personal interest. 

Section 163(h)(3)(A) defines qualified 
residence interest, in part, as interest paid 
or accrued during the taxable year on ac
quisition indebtedness with respect to any 
qualified residence of the taxpayer. The 
determination of whether any property is a 
qualified residence of the taxpayer is made 
as of the time the interest is accrued. 

Section 163(h)(4)(A) defines a quali
fied residence as the taxpayer's principal 
residence and one other property that the 
taxpayer designates as a residence for pur
poses of § 163(h)( 4) for the taxable year 
and that the taxpayer uses as a residence 
(within the meaning of § 280A(d)(l». 
This general rule is subject to several spe
cial rules contained in § l63(h)(4). 

Section 163(h)(3)(B) defines acquisi
tion indebtedness as any indebtedness that 
is incurred in acquiring, constructing, or 
substantially improving any qualified res
idence of the taxpayer and is secured by 
such residence. Acquisition indebtedness 

includes indebtedness secured by the res
idence resulting from the refinancing of 
indebtedness meeting the requirements of 
the preceding sentence (or this sentence); 
but only to the extent the amount of the 
indebtedness resulting from the refinanc
ing does not exceed the amount of the 
refinanced indebtedness. The aggregate 
amount treated as acquisition indebtedness 
for any period may not exceed $1,000,000 
($500,000 in the case of a married individ
ual filing a separate return). 

Section 419 of the Tax Relief and 
Health Care Act of 2006, Pub. L. No. 
109-432, 120 Stat. 2967 (the "Act"), 
added provisions to §§ 163(h)(3) and 
163(h)(4) to treat qualified mortgage in
surance premiums paid Or accrued in 
2007 for qualified mortgage insurance 
contracts issued in 2007 as deductible 
qualified residence interest. In the case 
of prepaid qualified mortgage insurance 
premiums, the deduction is limited to the 
amount allocable to 2007. The allocable 
amount may be reduced or eliminated 
under § 163(h)(3)(E)(ii), which provides 
that the amount allowed as a deduction 
is phased out ratably by 10 percent for 
each $1,000 ($500 in the case of a mar
ried individual filing a separate return) the 
taxpayer's adjusted gross income exceeds 
$100,000 ($50,000 in the case of a mar
ried individual filing a separate return). 
Prior to enactment of section 419 of the 
Act, taxpayers could not deduct premiums 
paid for mortgage insurance as qualified 
residence interest. 

Section l63(h)(3)(E) provides that pre
miums paid or accrued for qualified mort
gage insurance in connection with acquisi
tion indebtedness for a qualified residence 
are treated as qualified residence interest 
for purposes of § 163. 

Section I 63(h)( 4 )(E) defines quali
fied mortgage insurance as -

(i) mortgage insurance provided by 
the Veterans Administration, the Fed
eral Housing Administration, or the Ru
ral Housing Administration, I and 

(ii) private mortgage insurance (as 
defined by section 2 of the Homeown
ers Protection Act of 1998 (12 U.S.c. 
§ 4901), as in effect on December 20, 
2006, the date § 163(h)(4)(E) was en
acted). 

t References in § 163(h)(4)(e)(i) to the Veterans Administration ("VA") and Rural HOUSing Administration ("Rural Housing"), are interpreted to mean their re'pectl,e ,uccesso". the Depan. 

ment of Veterans Affairs and Rural HOUSing Service, 
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Section 163(h)(4 )(F) states that any 

amount paid by the taxpayer for qualified 

mortgage insurance that is properly alloca
ble to any mortgage the payment of which 
extends to periods that are after the close 

of the taxable year in which such amount is 
paid shall be chargeable to capital account 
and shall be treated as paid in such periods 
to which so allocated. No deduction shall 
be allowed for the unamortized balance of 
such account if such mortgage is satisfied 
before the end of the term. The preceding 
sentences shall not apply to amounts paid 
for qualified mortgage insurance provided 
by the VA or Rural Housing. 

Section 419 of the Act also added 
§ 6050H(h) tu the Code, which gener
ally provides that any person whu, in the 
course of a trade or business, receives 
from any individual premiums for mort
gage insurance aggregating $600 or more 
for any calendar year, shall make an infor
mation return in the form prescribed by the 
Secretary. For 2007, qualified mortgage 
insurance premiums should be reported in 
box 4 on Form 1098, Mortgage Interest 
Statement. The Instructions for Form 1098 
state that. except for amounts paid to the 
VA or Rural Housing, payments allocable 
to periods after 2007 are treated as paid in 
the periods to which they are allocable. 

Generally, under § 6724(a) a failure 
to file a correct information return shall 
not be subject to a penalty if it is shown 
that such failure is due to reasonable 
cause and not to willful neglect. Under 
§ 301.6724-1 (a)(2)(i) of the Procedure 
and Administration Regulations, a penalty 
is waived for reasonable cause if the filer 
establishes that there are significant miti
gating factors with respect to the failure. 
Section 301.6724-1 (b)(I) provides that a 
significant mitigating factor includes the 
fact that, prior to the failure to file, the filer 
was never required to file the particular 
typc of return or to furnish the particular 
type of statement with respect to which 
the failure occurred. 

ALLOC ATION OF PREPAID 
QUALIFIED MORTGAGE 
INSURANCE PREMIUMS UNDER 
§ 163(h)(4)(F) PAID IN 2007 

The Department of the Treasury (the 
"Treasury") and the Internal Revenue Ser
vice (the "IRS") have received comments 
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on the implementation of section 419 of 

the Act. Notwithstanding the general rules 

for the treatment of qualified residence in
terest (for example, the period over which 

certain points paid to refinance a mort
gage are allocable), the Treasury and IRS 
have determined, as a matter of administra

tive convenience, to provide the following 
Guidance on the treatment of prepaid qual-
b 

ified mortgage insurance premiums. 
In the case of an individual taxpayer 

who, in 2007, obtained a mortgage qualify
ing as acquisition indebtedness on a quali
fied residence and, in connection with that 
mortgage, paid (by cash or financing, with
out regard to source) a qualified mortgage 
insurance premium for private mortgage 
insurance or mortgage insurance provided 
by the Federal Housing Administration is
sued in 2007 but extending beyond 2007, 
the taxpayer may allocate the prepaid pre
mium ratably over the shorter of -

( 1) the stated term of the mortgage, or 
(2) 84 months, beginning with the 

month in which the insurance was ob
tained, 

to determine the amount treated as de
ductible qualified residence interest for 
2007 (the "allocation method"). The in
dividual taxpayer may have to contact the 
issuer of the Form 1098 to ascertain the 
manner in which the premium amount was 
reflected in box 4. 

The Treasury and IRS have determined 
84 months to be an appropriate allocation 
period after reviewing comments received 
from representatives of the mortgage in
surance industry. 

REPORTING REQUIREMENTS 
FOR 2007 FOR ENTITIES 
RESPONSIBLE FOR REPORTING 
PREPAID QUALIFIED MORTGAGE 
INSURANCE PREMIUMS 

A reporting entity that receives, from an 
individual, qualified mortgage insurance 
premiums of $600 or more in 2007 is re
quired to file the 2007 Form 1098. For 
prepaid qualified mortgage insurance pre
miums, except for amounts paid to the VA 
or Rural Housing, the entity should report 
in box 4 of the Form 1098 the portion of 
the amount received that is allocable to 
2007, as provided in the instructions to the 
form. However, an entity reporting either 
the amount actually received or the amount 

determined under the 84-month allocation 
method described above will be deemed to 

meet the requirements of § 6724(a). 

REQUEST FOR COMMENTS 

This notice provides transitional re

lief for individual taxpayers and reporting 

entities for 2007. Section 3 of the Mort
gage Forgiveness Debt Relief Act of 2007, 
Pub. L. No. 110-142, 121 Stat. 1803, 
which was enacted on December 20,2007, 
contains a provision extending the de
ductibility of qualified mortgage insurance 
premiums under § l63(h)(3)(E) through 
2010. The Treasury and IRS request com
ments regarding the appropriate allocation 
method and reporting requirements that 
should apply to future years. 

Written comments in response to this 
notice should be submitted no later than 
March 28, 2008, to the Internal Rev
enue Service, CC:PA:LPD:RU (Notice 
2008-15), room 5203, PO. Box 7604, 
Ben Franklin Station, Washington, DC 
20044. Submissions may be hand carried 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:RU (Notice 2008-15), 
Courier's Desk, Internal Revenue Service, 
1111 Constitution Avenue NW, Washing
ton, DC 20224. Alternatively, comments 
may be submitted via the Internet at 
Notice.Comments@irscounsel.treas.gov 
in which case "Notice 2008-15" should 
be in the subject line. All submissions 
will be available for public inspection 
and copying in their entirety. Therefore, 
submissions received by the IRS should 
not include taxpayer-specific information 
of a confidential nature. Submissions 
should include the name and telephone 
number of a person to contact. 

DRAFTING INFORMATION 

The principal author of this notice is 
Charles H. Kim of the Office of Asso
ciate Chief Counsel (Income Tax and Ac
cuunting). For further information regard
ing this notice, contact Charles H. Kim at 
(202) 622-5020 (not a toll-free call). 



Organization Treated as a 
Donee 

Notice 2008-16 

SECTION 1. PURPOSE 

This notice provides rules under 
§ 170(f)( 17) of the Internal Revenue Code 
(Code) for substantiating lump-sum char
itable contributions made through the 
Combined Federal Campaign (CFC) or a 
similar program (e.g .• a United Way Cam
paign). 

Taxpayers claiming charitable con
tribution deductions for cash, check, or 
other monetary gifts made in taxable years 
beginning after August 17, 2006, are sub
ject to the recordkeeping requirements of 
§ 170(f)(17), as added by section 1217 
of the Pension Protection Act of 2006, 
P. L. 109-280, 120 Stat. 780 (2006) (PPA). 
To substantiate a deduction, § 170(f)(17) 
requires a taxpayer to maintain a bank 
record or a written communication from 
the donee showing the name of the donee 
organization, the date of the contribution, 
and the amount of the contribution. 

The Internal Revenue Service and 
the Treasury Department expect to is
sue regulations under § 170 incorporat
ing the recordkeeping requirements of 
§ 170(f)(17). Taxpayers making lump-sum 
charitable contributions through the CFC 
or a similar program may rely on this 
notice to comply with § 170( f)(l7) until 
those regulations are effective. 

SECTION 2. BACKGROUND 

Section 170 generally allows a deduc
tion, subject to certain limitations, for 
any charitable contribution (as defined in 
§ 170(c) payment of which is made during 
the taxable year. For any contribution of 
$250 or more, § 170(f)(8) provides that no 
deduction is allowed unless the taxpayer 
substantiates the contribution by a con· 
temporaneous written acknowledgment 
of the contribution by the donee organ· 
ization. The contemporaneous written 
acknowledgment must contain the follow
ing information: the amount of cash and 
a description of any property other than 
cash contributed; a statement whether the 
donee organization provided any goods 
or services in consideration for the contri· 
bution; and a description and good faith 

estimate of the value of any goods or ser
vices provided in consideration for the 
contribution, or, if the goods or services 
consist solely of intangible religious ben
efits, a statement to that effect. 

Section 1.170A-13(f)(12) of the In
come Tax Regulations provides, in rele
vant part, that an organization described 
in § 170(c), or an organization described 
in 5 CFR 950.105 (a Principal Combined 
Fund Organization (PCFO) for purposes 
of the CFC) and acting in that capacity, 
that receives a payment made as a contri
bution is treated as a donee organization 
solely for purposes of § 170(f)(8), even if 
the organization (pursuant to the donor's 
instructions or otherwise) distributes the 
amount received to one or more organiza
tions described in § 170(c). 

Section 1217 of the PPA adds 
§ 170(f)(17), effective for contributions 
made in taxable years beginning after 
August 17, 2006. Section 170Cf)(17) pro
vides that no deduction is allowed under 
§ 170(a) for any contribution of a cash, 
check, or other monetary gift, unless the 
taxpayer maintains as a record of the 
contribution a bank record or a written 
communication from the donee showing 
the name of the donee organization and 
the date and the amount of the contribu
tion. Unlike § 170(f)(&), which applies 
only to contributions of $250 or more, 
§ 170(f)( 17) applies to all contributions 
of a cash, check, or other monetary gift, 
regardless of amount. Notice 2006-110, 
2006-51 LR.B. 1 127, provides rules under 
§ 170(f)(17) for substantiating charitable 
contributions made by payroll deduction. 

Any contribution of $250 or more made 
by cash, check, or other monetary gift is 
subject to §§ 170(f)(8) and (f)(17). No 
deduction for a lump-sum contribution of 
$250 or more is allowed unless the tax
payer satisfies the substantiation require
ments of each section. However, both 
§§ 170(f)(8) and (f)(l7) may be satisfied 
by a single document if the document con
tains all information required by both sec
tions within the time period as may be re
quired. 

SECTION 3. APPLICATION 
OF § I 70(f)( 17) TO LUMP-SUM 
CONTRIBUTIONS MADE THROUGH 
THE CFC OR A SIMILAR PROGRAM 

A deduction for a lump-sum contri
bution made in taxable years beginning 
after August 17, 2006, will not be allowed 
unless the recordkeeping requirements of 
§ 170(f)( 17) are met. In the case of a 
lump-sum contribution made through the 
CFC or a similar program, an organization 
described in § l70(c), or an organization 
described in 5 CFR 950.!O5 (a PCFO for 
purposes of the CFC) and acting in that 
capacity, that receives a payment made as 
a contribution may be treated as a donee 
described in § 170(c) for purposes of 
§ 170(f)(17) (and not solely for purposes 
of § 170(f)(8» even if the organization 
(pursuant to the donor's instructions or 
otherwise) distributes the amount received 
to one or more organizations described in 
§ 170( c). For purposes of § 170(f)(l7), 
a written communication from the PCFO 
for purposes of the CFC (and acting in 
that capacity) or a similar organization. 
must include the name of the donee or
ganization that is the ultimate recipient 
of the charitable contribution (i.e., the 
one or more organizations described in 
§ 170(c) to which the PCFO for purposes 
of the CFC (or the similar organization) 
distributes the amount received). 

The Internal Revenue Service and 
the Treasury Department expect to issue 
regulations under § 170 that will incor
porate the recordkeeping requirements 
of § 170(f)( 17). In light of the purpose 
of section 1217 of the PPA, the nexus 
between the PCFOs (or similar organiza
tions) and actual donees will be reviewed. 
The anticipated regulations may require 
disclosure to each donor of the actual 
amount distributed to the ultimate recip
ient organizations through the CFC or 
the similar program and the date of that 
distribution. Taxpayers may rely on this 
notice to substantiate lump-sum contribu
tions made through the CFC or a similar 
program in taxable years beginning after 
August 17, 2006, until those regulations 
are effective. 
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SECTION 4. PAPERWORK 
REDUCTION ACT 

The collections of information refer
enced in this notice have been previously 
reviewed and approved by the Office of 
Management and Budget (OMB) as part 
of the promulgation of § 1.170A-13 in ac
cordance with the Paperwork Reduction 
Act (44 U.S.c. 3507) under control num
ber 1545-0754. This notice merely clari
fies the substantiation required for a contri
bution of a cash, check, or other monetary 
gift subject to § 170(f) (1 7). 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to. a collection of information unless the 
collection of information displays a valid 
OMB control number. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and return in
formation are confidential. as required by 
§ 6103. 

SECTION 5. DRAFTING 
INFORMATION 

The principal author of this notice is 
Nancy 1. Lee of the Office of Associate 
Chief Counsel (Income Tax & Account
ing). For further information regarding 

For Plan Years 
Beginning in 

Month Year 

January 2008 

YIELD CURVE AND SEGMENT 
RATES 

Generally for plan years beginning 
after 2007 (except for delayed effective 
dates for certain plans under sections 104. 
105. and 106 of PPA). § 430 of the Code 
specifies the minimum funding require
ments that apply to single employer plans 
pursuant to § 412. Section 430(h)(2) spec
ifies the interest rates that must be used 
to determine a plan's target normal cost 
and funding target. Under this provision. 
present value is generally determined us
ing three 24-month average interest rates 
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this notice, contact Nancy 1. Lee at (202) 
622-5020 (not a toll-free call). 

Update for Weighted Average 
Interest Rates, Yield Curves, 
and Segment Rates 

Notice 2008-17 

This notice provides guidance as to the 
corporate bond weighted average interest 
rate and the permissible range of interest 
rates specified under § 412(b )(5)(B)( ii)(II) 
of the Internal Revenue Code. It also 
provides guidance on the corporate bond 
monthly yield curve (and the correspond
ing spot segment rates), the 24-month av
erage segment rates, and the funding tran
sitional segment rates under § 430(h)(2). 
In addition, this notice provides guidance 
as to the interest rate on 30-year Treasury 
securities under § 417(e)(3)(A)(ii)(II) as 
in effect for plan years beginning before 
2008. and the minimum present value seg
ment rates under § 417(e)(3 )(0) as in effect 
for plan years beginning after 2007. 

CORPORATE BOND WEIGHTED 
AVERAGE INTEREST RATE 

Sections 412(b)(5)(B)(ii) and 
412(1)(7)(C)(i), as amended by the Pen
sion Funding Equity Act of 2004 and by 
the Pension Protection Act of 2006 (PPA), 

Corporate 
Bond Weighted 

Average 

5.92 

("segment rates"), each of which applies 
to cash flows during specified periods. 
However, an election may be made under 
§ 430(h)(2)(D)(ii) to use the monthly yield 
curve in place of the segment rates. For 
plan years beginning in 2008 and 2009, a 
transitional rule under § 430(h)(2)(G) pro
vides that the segment rates are blended 
with the corporate bond weighted average 
as specified above. An election may be 
made under § 430(h)(2)(G)(iv) to use the 
segment rates without applying the transi
tional rule. 

Notice 2007-81, 2007-44 LR.B. 899, 
provides guidelines for determining the 

provide that the interest rates used to cal
culate current liability and to determine 
the required contribution under § 412(1) 
for plan years beginning in 2004 through 
2007 must be within a permissible range 
based on the weighted average of the rates 
of interest on amounts invested conser
vatively in long term investment grade 
corporate bonds during the 4-year period 
ending on the last day before the beginning 
of the plan year. 

Notice 2004-34,2004-1 C.B. 848, pro
vides guidelines for determining the cor
porate bond weighted average interest rate 
and the resulting permissible range of in
terest rates used to calculate current liabil
ity. That notice establishes that the corpo
rate bond weighted average is based on the 
monthly composite corporate bond rate de
rived from designated corporate bond in
dices. The methodology for determining 
the monthly composite corporate bond rate 
as set forth in Notice 2004-34 continues to 
apply in determining that rate. See Notice 
2006-75, 2006-42l.R.B. 366. 

The composite corporate bond rate for 
December 2007 is 6.28 percent. Pursuant 
to Notice 2004-34, the Service has de
termined this rate as the average of the 
monthly yields for the included corporate 
bond indices for that month. 

The following corporate bond weighted 
average interest rate was determined for 
plan years beginning in the month shown 
below. 

Permissible Range 

90% to 100% 

5.33 5.92 

monthly corporate bond yield curve, the 
24-month average corporate bond segment 
rates, and the funding transitional segment 
rates used to compute the target nonnal 
cost and the funding target. Pursuant to 

Notice 2007-81, the monthly corporate 
bond yield curve derived from Decem
ber 2007 data is in Table I at the end of 
this notice. The spot first, second, and 
third segment rates for the month of De
cember 2007 are, respectively, 4.93, 6.13 
and 6.69. The three 24-month average 
corporate bond segment rates applicable 
for January 2008 under the election of 
§ 430(h)(2)(G)(iv) are as follows: 



First 
Segment 

5.31 

The transitional segment rates under 
§ 430(h)(2)(G) applicable for January 

For Plan Years 
Beginning in 

2008 

3D-YEAR TREASURY SECURITIES 
INTEREST RATE 

Section 417(e)(3)(A)(ii)(II) (prior (0 

amendment by PPA) defines the appli
cable interest rate, which must be used 
for purposes of determining the minimum 
present value of a participant's benefit 
under § 417(e)(l) and (2), as the annual 
rate of interest on 3D-year Treasury se
curities for the month before the date 
of distribution or such other time as the 
Secretary may by regulations prescribe. 
Section 1.4 1 7(e)-l(d)(3) of the Income 
Tax Regulations provides that the applica
ble interest rate for a month is the annual 
rate of interest on 3D-year Treasury secu-

For Plan Years 
Beginning in 

2008 

DRAFTING INFORMATION 

The principal author of this notice is 
Tony Montanaro of the Employee Plans, 

Second Third 
Segment Segment 

5.92 6.43 

2008, taking into account the corporate bond weighted average of 5.92 stated 
above, are as follows: 

First 
Segment 

5.72 

Second 
Segment 

5.92 

rities as specified by the Commissioner 
for that month in revenue rulings, notices 
or other guidance published in the Internal 
Revenue Bulletin. 

The rate of interest on 30-year Treasury 
securities for December 2007 is 4.53 per
cent. The Service has determined this rate 
as the monthly average of the daily deter
mination of yield on the 30-year Treasury 
bond maturing in May 2037. 

MINIMUM PRESENT VALUE 
SEGMENT RATES 

Generally for plan years beginning af
ter December 31, 2007, the applicable in
terest rates under § 417(e)(3)(D) are seg-

First 
Segment 

4.61 

Second 
Segment 

4.85 

Tax Exempt and Government Entities Di
vision. Mr. Montanaro may be e-mailed at 
RetirementPlanQuestions@irs.gov. 

Third 
Segment 

6.09 

ment rates computed without regard to a 
24-momh average. For plan years begin
ning in 2008 through 2011, the applica
ble interest rate is the monthly spot seg
ment rate blended with the applicable rate 
under § 417(e)(3)(A)(ii)(JI) as in effect 
for plan years beginning in 2007. No
tice 2007-81 provides guidelines for de
termining the minimum present value seg
ment rates. Pursuant to that notice, the 
minimum present value transitional seg
ment rates determined for December 2007. 
taking into account the December 2007 
30-year Treasury rate of 4.53 stated above, 
are as follows: 

Third 
Segment 

4.96 

2008-1 C.B. 317 



Table I 

Monthly Yield Curve for December 2007 

Matllrit\' Yield Matllrit\' "field Malt/rin' Yield Mawrin' Yield Matllrin' Yield 

0.5 4.93 20.5 6.50 40.5 6.71 60.5 6.79 80.5 6.82 

1.0 4.81 21.0 6.51 41.0 6.72 61.0 6.79 81.0 6.82 

1.5 4.72 21.5 6.52 41.5 6.72 61.5 6.79 81.5 6.82 

2.0 4.70 22.0 6.53 42.0 6.72 62.0 6.79 82.0 6.82 

2.5 ·U5 22.5 6.54 42.5 6.72 62.5 6.79 82.5 6.83 

3.0 4.84 23.0 6.54 ·no 6.73 63.0 6.79 83.0 6.83 

3.5 4.95 23.5 6.55 43.5 6.73 63.5 6.79 83.5 6.83 

4.0 5.07 24.0 6.56 44.0 6.73 64.0 6.79 84.0 6.83 

4.5 5.19 24.5 6.57 44.5 6.73 64.5 6.79 84.5 6.83 

5.0 5.30 25.0 6.58 45.0 6.73 65.0 6.80 85.0 6.83 

5.5 5.41 25.5 6.58 45.5 6.74 65.5 6.80 85.5 6.83 

6.0 5.51 26.0 6.59 46.0 6.74 66.0 6.80 86.0 6.83 

6.5 5.60 26.5 6.60 46.5 6.74 66.5 6.80 86.5 6.83 

7.0 5.68 27.0 6.60 47.0 6.74 67.0 6.80 87.0 6,83 

7.5 5.75 27.5 6.61 47.5 6.75 67.5 6.80 87.5 6.83 

8.0 5.81 28.0 6.61 48.0 6.75 68.0 6.80 88.0 6.83 

8.5 5.87 28.5 6.62 48.5 6.75 68.5 6.80 88.5 6.83 

9.0 5.93 29.0 6.62 49.0 6.75 69.0 6.80 89.0 6.83 

9.5 5.98 29.5 6.63 49.5 6.75 69.5 6.80 89.5 6.83 

10.0 6.03 30.0 6.63 50.0 6.75 70.0 6.81 90.0 6.83 

10.5 6.07 30.5 6.64 50.5 6.76 70.5 6.81 90.5 6.83 

11.0 6.11 31.0 6.64 51.0 6.76 71.0 6.81 91.0 6.84 

11.5 6.15 31.5 6.65 51.5 6.76 71.5 6.81 91.5 6.84 

12.0 6.18 32.0 6.65 52.0 6.76 72.0 6.81 92.0 6.84 

12.5 6.21 32.5 6.66 52.5 6.76 72.5 6.81 92.5 6.84 

13.0 6.24 33.0 fi. fi6 53.0 fi.76 73.0 6.81 93.0 6.84 

13.5 6.27 33.5 6.67 53.5 6.77 73.5 6.81 93.5 6.84 

14.0 6.29 34.0 6.67 54.0 6.77 74.0 6.81 94.0 6.84 

14.5 6.32 34.5 6.67 54.5 6.77 74.5 6.81 94.5 6.84 

15.0 6.34 35.0 6.68 55.0 6.77 75.0 6.81 95.0 6.84 

15.5 6.36 35.5 6.68 55.5 6.77 75.5 6.82 95.5 6.84 

16.0 6.37 3fi.O fi.fi8 56.0 6.77 76.0 6.82 96.0 6.84 

16.5 6.39 36.5 6.69 56.5 6.78 76.5 6.82 96.5 6.84 

17.0 6.41 37.0 6.69 57.0 6.78 77.0 6.82 97.0 6.84 

17.5 6.42 37.5 6.69 57.5 6.78 77.5 6.82 97.5 6.84 

18.0 6.44 38.0 6.70 58.0 6.78 78.0 6.82 98.0 6.84 

18.5 6.45 38.5 6.70 58.5 6.78 78.5 6.82 98.5 6.84 

19.0 6.46 39.0 6.70 59.0 6.78 79.0 6.82 99.0 6.84 

19.5 6.48 39.5 6.71 59.5 6.78 79.5 6.82 99.5 6.84 
20.0 6.49 40.0 6.71 60.0 6.78 80.0 6.82 100.0 6.84 
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Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking and Notice of 
Public Hearing 

Employment Tax Adjustments 

REG-111583-07 
AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
and notice of public hearing. 

SUMMARY: This document contains pro
posed amendments to regulations relating 
to employment tax adjustments and em
ployment tax refund claims. These pro
posed amendments modify the process for 
making interest-free adjustments for both 
underpayments and overpayments of Fed
eral Insurance Contributions Act (FICA) 
and Railroad Retirement Tax Act (RRTA) 
taxes and Federal income tax withholding 
OTW) under sections 6205(a) and 6413(a), 
respectively, of the Internal Revenue Code 
(Code). These proposed amendments also 
modify the process for filing claims for 
refund of overpayments of employment 
taxes under sections 6402 and 6414. 

These amendments are proposed in 
connection with the IRS's development 
of new forms to report adjustments to 
employment taxes which will replace the 
existing process of reporting adjustments 
of employment taxes on regularly filed 
employment tax returns. These proposed 
amendments affect taxpayers that file 
Form 941, "Employer's QUARTERLY 
Federal Tax Return," Form 943, "Em
ployer's Annual Federal Tax Return for 
Agricultural Employees," Form 944, "Em· 

p/oyer's ANNUAL Federal Tax Return," 
Form 945, "Annual Return of Withheld 
Federal Illcome Tax," and Form CT-I, 
"Employer's Annual Railroad Retirement 
Tax Return," and any related Spanish-Ian· 
guage returns or returns for U.S. posses· 
sions, 

This document contains proposed 
amendments to regulations relating to the 
return requirements under section 6011 to 
reflect the changes to the adjustment and 
refund processes, and to reflect additional 
statutory and process updates. This docu
ment also contains proposed amendments 

to the regulations under section 6302 to 
clarify deposit obligations with respect 
to interest-free adjustments of underpay
ments and the effect of adjustments and 
refunds on the deposit schedule of a Form 
943 filer, 

This document also provides notice of 
a public hearing on these proposed amend
ments to the regulations. 

DATES: Written or electronic comments 
must be received by March 27, 2008, Re
quests to speak (with outlines of topics to 
be discussed) at the public hearing sched
uled for April 17, 2008, must be received 
by March 27, 2008. 

Applicability Dates: See the Proposed 
Dates of Applicability section of the SUP
PLEMENTARY INFORMATION. 

Effective Date: See the Proposed Ef
fective Date section of the SUPPLEMEN
TARY INFORMATION. 

ADDRESSES: Send submissions to: 
CC:PA:lPD:PR (REG-I J 1583-07), room 
5203, Internal Revenue Service, PO Box 
7604, Ben Franklin Station, Washing
ton, DC 20044, Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m_ 
to CC:PA:LPD:PR (REG-l 11583-07), 
Courier's Desk, Internal Revenue 
Service, 1111 Constitution Avenue, NW, 
Washington, DC, or sent electronically, 
via the Federal eRulemaking 
Portal at www.regulations.gov 
(IRS-REG-11l583-07). The public 
hearing will be held in the Auditorium, 
Internal Revenue Building, 1111 
Constitution Avenue, NW, Washington, 
DC. 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed reg
ulations, please contact Ligeia M. Donis of 
the Office of Division Counsel/Associate 
Chief Counsel (Tax Exempt and 
Government Entities), (202) 622-0047; 
concerning submission of comments, 
the hearing, and/or to be placed on 
the building access list to attend the 
hearing, please contact Richard Hurst at 
Richard.A.Hurst@irscounsel.treas.gov or 
(202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information contained 
in this notice of proposed rulemaking has 
been submitted to the Office of Manage
ment and Budget for review in accordance 
with the Paperwork Reduction Act of 1995 
(44 U.S.c. 3507(d). Comments on the 
collection of information should be sent to 
the Office of Management and Budget, 
Attn: Desk Officer for the Department 
of the Treasury, Office of Information 
and Regulatory Affairs, Washington, DC 
20503, with copies to the Internal Rev
enue Service, Attn: IRS Reports Clear
ance Officer, SE:W:CAR:MP:T:T:SP, 
Washington, DC 20224. Comments on 
the collection of information should be re
ceived by February 29, 2008. Comments 
are specifically requested concerning: 

Whether the proposed collection of in
formation is necessary for the proper per
formance of the functions of the IRS, in
cluding whether the information will have 
practical utility; 

The accuracy of the estimated burden 
associated with the proposed collection of 
information; and 

Estimates of capital or start-up costs 
and costs of operation, maintenance, and 
purchase of services to provide informa
tion. 

The collection of information 
in these proposed regulations is 
m §§31.6011(a)-1, 31.6011(a)-4, 
31.6011(a)-5, 31.6205-1, 31.6402(a)-2, 
316413(a)-I, 31.6413(a)-2, and 
31.6414-1. This infonnation is required 
by the IRS to verify compliance with 
return requirements under section 60 II, 
employment tax adjustments under sec
tions 6205 and 6413, and claims for refund 
of overpayments of employment taxes 
under sections 6402 and 6414. This infor
mation will be used to determine whether 
the amount of tax has been reported and 
calculated correctly. The likely respon
dents are employers. 

Estimated total annual reporting andlor 
recordkeeping burden: 15,000,000 hours. 

Estimated average annual burden per 
respondent: 10 hours. 

Estimated number of respondents: 
1,500,000, 
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Estimated annual frequency of re
sponses: on occasion. 

An agency may not conduct or sponsor, 
and a person is not required to respond to, a 
collection of information unless it displays 

a valid control number assigned by the Of
fice of Management and Budget. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S.c. 6103. 

Background 

These proposed regulations are part of 
the IRS's effort to reduce taxpayer burden 
by permitting employers to make employ
ment tax adjustments on a separately filed 
form as soon as an error is ascertained, 
rather than as a line adjustment on the em
ployer's regularly filed employment tax re
turn. 

These proposed regulations amend the 
Employment Tax Regulations (26 CFR 
part 31) under section 60 II relating to the 
requirement to file a return, under sec
tions 6205(a) and 6413(a) relating to the 
process for making adjustments of under
payments and overpayments, respectively, 
of employment taxes, under section 6302 
relating to deposit obligations, and under 
sections 6402 and 6414 relating to the 
process of filing a claim for refund for an 
overpayment of employment taxes. For 
purposes of these proposed amendments 
to the regulations, the term employment 
taxes means the Federal Insurance Con
tributions Act (FICA) tax (hoth the social 
security and Medicare portions) imposed 
on both the employer and the employee, 
the Railroad Retirement Tax Act (RRTA) 
tax imposed on both the employer and 
employee, and federal income tax with
holding (ITW). To the extent that other 
types of withholding are treated as ITW 
under section 3402(a) (that is, gambling 
withholding, pension withholding, and 
backup withholding as set forth in sections 
3402(q)(7), 3405(f), and 3406(h)(lO), re
spectively), these other types of withhold
ing are included in the term "employment 

taxes". 
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Interest-free Adjustments 

Generally, the Internal Revenue Code 

(Code) requires that interest be paid to 
the IRS on any underpayment of tax and 
that interest be allowed and paid to the 

taxpayer on any overpayment of tax. See 
sections 6601(a) and 66ll(a), respec
tively. An exception to the general rule, 
however, applies uniquely to employment 
taxes. Where an amount other than the 
correct amount of tax imposed by sections 
3101 (employee FICA tax), 3111 (em
ployer FICA tax), 3201 (employee RRTA 
tax), 3221 (employer RRTA tax), or 3402 
(ITW) is reported to the IRS with respect 
to any payment of wages or compensation, 
sections 6205(a) and 6413(a) permit em
ployers to make interest-free adjustments 
for underpayments and overpayments, 
respectively. Where the correct amount 
of tax has been reported but not paid, no 
adjustment to the amount is necessary; 
accordingly, the interest-free adjustment 
rules do not apply. 

The legislative history of the predeces
sors to sections 6205 and 6413 indicates 
that the interest-free adjustment process 
was envisioned as a way to fix errors 
made in prior return periods as soon as 
they were discovered, without the need to 
go through more burdensome procedures. 
The adjustment process was designed to 
permit the employer to adjust, without in
terest, overpayments and underpayments 
of tax without the necessity in the former 
case of requiring the filing of a claim for 
refund and in the latter case of a notice 
and demand by the IRS for additional tax. 
Thus, the legislative history shows that 
Congress envisioned a process whereby 
the employer would correct prior errors, 
separate from the refund and notice and 
demand processes. Moreover, the leg
islative history indicates that Congress 
assumed that an overpayment adjustment 
would be accepted by the IRS only after 
the employer had returned to the employee 
any amount of previously overwithheld 
tax. 

The existing regulations under section 
6205(a) set forth the procedures for mak
ing interest-free adjustments for underpay
ments of employment taxes. They provide 
that if a return is filed and less than the 
correct amount of employee or employer 
portions of FICA or RRTA tax is reported 
and paid, the employer shall adjust the un-

derpayment (a) by reporting the additional 

amount due as an adjustment on a current 
return, or (b) by reporting such additional 

amount on a supplemental return. The 
IRS has not issued guidance or procedures 
for filing a supplemental return, other than 
indicating that the forms used to accept 

an assessment of employment taxes af
ter an examination (that is, Form 2504, 

"Agreement to Assessment and Collec
tion of Additional Tax and Acceptance of 
Overassessment (Excise or Employment 
Tax)", and Form 2504-WC, "Agreement 
to Assessment and Collection of AdditiOTUJi 
Tax and Acceptance of Overassessment in 
Worker Classification Cases (Employment 
Tax)") constitute supplemental returns for 
purposes of permitting the assessment to 
be made without interest. See Rev. Rul. 
75-464, 1975-2 C.B. 474. Accordingly, 
outside of the examination context, in
terest-free adjustments of employment 
tax are made on a current return. (See 
§60 1.60 1 (d)(2)(ii)(b». 

The reporting of an underpayment of 
FICA tax or RRTA tax constitutes an in
terest-free adjustment when the underpay
ment is reported on a current return only if 
the current return is filed on or before the 
last day on which the return is required to 
be filed for the return period in which the 
error is ascertained. An error is ascertained 
when the employer has sufficient knowl
edge of the error to be able to correct it. 
If the amount of the underpayment is paid 
to the IRS by the due date for reporting 
the adjustment, it is paid without interest. 
However, if the underpayment is reported 
but the amount is not paid when due, in
terest begins to accrue from the due date 
for reporting the adjustment. The rules are 
the same for adjusting underpayments of 
ITW when less than the correct amount has 
been withheld, except that adjustments on 
the current return can only be made on a 
return for a return period in the same cal
endar year in which the wages or compen
sation is paid. Although the regulations do 
not address it, the relevant forms and in
structions permit employers to adjust ad
ministrative errors involving ITW, that is, 
errors involving the inaccurate reporting 
of the amount withheld, and errors discov
ered as part of an examination for previous 
calendar years. 

The existing regulations provide that an 
interest-free adjustment for an underpay
ment may not be made after a taxpayer has 



received notice and demand from the lRS 
for payment of the amount based on an as
sessment or after a taxpayer has received a 
Notice of Determination of Worker Classi
fication. 

An underpayment adjustment may only 
be made within the period of limitations 
for assessment under section 650 I (a) (gen
erally 3 years from the date the original re
turn is filed). Section 650 I (b )(2) provides 
that, for purposes of section 6501. em
ployment tax returns reporting FICA tax 
or ITW for any return period ending with 
or within a calendar year filed before April 
15 of the succeeding calendar year will be 
deemed filed on April 15 of such succeed
ing calendar year. 

The regulations also provide that where 
an employer fails to collect the correct 
amount of employee tax (either the em
ployee share of FICA tax, the employee 
share of RRTA tax) or ITW with respect 
to wages or compensation paid during a 
given return period and discovers that er
ror before it files the return for such return 
period, the employer is still required to re
port and pay the correct amount on a timely 
basis. If the employer fails to report and 
pay the correct amount, any subsequent 
correction of that error will not qualify as 
an interest-free adjustment. However, if 
the employer files a FICA tax return and 
should have filed a RRTA tax return, or 
vice versa, and reports and pays less than 
the correct amount of tax, an interest-free 
adjustment may be made by filing the cor
rect type of return for each return period 
and reporting the additional amount of tax. 

The existing regulations under section 
6413(a) set forth the procedures for mak
ing interest-free adjustments for overpay
ments of employment taxes. They provide 
that, if an employer ascertains an over
payment error within the applicable period 
of limitations on credit or refund, the em
ployer is required to repay or reimburse 
its employees the amount of overcollected 
employee FICA tax or employee RRTA tax 
prior to the due date of the return for the re
turn period after the return period in which 
the error was ascertained and prior to the 
expiration of the applicable period of lim
itations. An error is ascertained when the 
employer has sufficient knowledge of the 
error to be able to correct it. An employer 
"reimburses" an employee by applying the 
overwithheld amount against taxes to be 
withheld on future wages. The employer 

must retain appropriate records to reflect 
that the employee has been repaid or reim
bursed and that the employee has not filed 
a claim for refund of such tax or that any 
filed claim has been rejected. 

The applicable period of limitations is 
set forth in section 65 I I and is generally 
3 years from the date the original return 
was filed or 2 years from the date the 
tax was paid. whichever is later. Section 
6513( c)(1) provides that, for purposes of 
section 6511, employment tax returns re
porting FlCA lax or ITW for any return 
period ending with or within a calendar 
year filed before April 15 of the succeed
ing calendar year will be deemed filed on 
April 15 of such succeeding calendar year. 
Section 6513(c)(2) provides that if FICA 
tax or ITW with respect to remuneration 
or other amount paid during any return pe
riod ending with or within a calendar year 
is paid before April 15 of the succeeding 
calendar, for purposes of section 6511 such 
tax will be deemed paid on April 15 of such 
succeeding calendar year. 

Once an employer repays or reimburses 
an employee, the employer may report 
both the employee and employer portions 
of FICA or RRTA tax as an overpayment 
on a cuo'ent return. The reporting of the 
overpayment constitutes an interest-free 
adjustment if the overpayment is reported 
on a current return filed on or before the 
last day on which the return is required 
to be filed for the return period following 
the return period in which the error was 
ascertained. Because of the requirement to 
repay or reimburse employees, employers 
are given an extra return period in which 
to repay or reimburse their employees and 
make the adjustment. Similar rules apply 
for making interest-free adjustments for 
overpayments of lTW, except that an in
terest-free adjustment may only be made 
if the employer ascertains the error and 
repays or reimburses its employees within 
the same calendar year that the wages 
were paid and reports the adjustment on 
a return for such calendar year. For ex
ample, If an employer who is a Form 941 
filer discovers an overpayment of ITW 
on December 15, 2009 for wages paid in 
June 2009, the employer must repay or 
reimburse its employees by December 31. 
2009 and must report the adjustment on 
the fourth quarter 2009 Form 941. 

An overpayment adjustment under sec
tion 6413(a) must be made within the pe-

riod of limitations for credit or refund of 
the overpayment, as set forth in section 
6511 and described above. The adjust
ment may be limited in amount under sec
tion 6511 (b )(2). An interest-free adjust
ment for an overpayment may not be made 
once a claim for refund has been filed. 

Currently, an interest-free adjustment, 
whether for an underpayment or an over
payment, is made by entering the amount 
as a line adjustment on a current return and 
including the amount in calculating the 
current return period's liability on the re
turn. The current return period adjustment 
can be made on Form 941, "Employer's 
QUARTERLY Federal Tax Return," Form 
943, "Employer's Annual Federal Tax Re
turn for Agricultural Employees," Form 
944, "Employer's ANNUAL Federal Tax 
Return," Form 945, "Annual Return of 
Withheld Federal Income Tax," or Form 
CT-I, "Employer's Annual Railroad Re
tirement Tax Return," and on any related 
Spanish-language returns or returns for 
U.S. possessions. The return on which 
the underpayment or overpayment adjust
ment is entered must include an attached 
statement explaining the adjustment, des
ignating the return period in which the 
error occurred, and setting forth such other 
information as is required by the regula
tions and by the instructions relating to the 
return. Form 941c, "Supporting Statement 
to Correct Information," qualifies as such 
attached statement and includes the nec
essary certifications to establish that the 
employer has satisfied the requirements 
to repay or reimburse its employee for 
overpayment adjustments and to obtain 
statements that the employee has not filed 
a claim for refund or that the claim has 
been rejected. 

Claims for Refund 

For overpayments of employment 
taxes, section 64J3(b) permits the filing 
of a claim for refund when an interest-free 
adjustment cannot be made. The existing 
regulations under section 6413(a) provide 
that an adjustment cannot be made after a 
claim for refund is filed. Under the regula
tory authority in section 6413(b), the IRS 
has pemlitted taxpayers to choose between 
filmg a claim for refund pursuant to sec
tion 6402(a) and making an interest-free 
adjustment pursuant to section 6413(a) to 
correct an overpayment of employment 
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taxes. The preamble to T.D. 6472, 1960-2 

C.B. 351, which promulgated the existing 
regulations, indicated an intent to make 

the overpayment adjustment process per
missive. An extensive evaluation of these 
regulations in the late 1970's confirmed 

the optional nature of the overpayment 
adjustment process, and is reflected in 
Rev. Rul. 81-310, 1981-2 C.B. 241. (See 
§601.601(d)(2)(ii)(b». 

Under section 6402(a), the IRS, within 
the applicable period of limitations on 
credit or refund, may credit the amount of 
an overpayment, including any interest, 
against any tax liability of the person who 
made the overpayment and shall, subject 
to certain offsets, refund any balance to 
such person. A claim for refund under 
section 6402(a) must be filed within the 
period of limitations on credit or refund 
as set forth in section 6511. Such refund 
may be limited in amount pursuant to 
section 6511 (b )(2). Claims for refund are 
not granted automatically and the IRS is 
not required to act on the refund claim. 
Section 6532(a) provides that a taxpayer 
cannot file a suit for refund before the ex
piration of 6 months from the date of filing 
a claim for refund unless the IRS renders 
a decision on the claim within that time. 
The taxpayer must file suit within 2 years 
of the date the claim was disallowed. 

The existing regulations under section 
6402(a) set out the procedures for filing 
a claim for refund of overpaid FICA and 
RRTA taxes. The regulations permit an 
employer to file a claim for refund for an 
overpayment of FICA or RRTA tax, but 
require the employer to include a state
ment that the employer has repaid the em
ployee's share of FICA or RRTA tax to the 
employee or has secured the written con
sent of the employee to allowance of the 
refund or credit. The employer must retain 
appropriate records reflecting that it has 
repaid its employee or obtained the em
ployee's consent and that the employee has 
not filed a claim for refund of such tax or 
that any filed claim has been rejected. 

Section 6414 permits refunds of ITW 
only to the extent the amount of the ITW 
overpayment was not actually deducted 
and withheld from an employee. The ex
isting regulations under section 6414 set 
out the procedures for filing a claim for 
refund of overpaid ITW and are similar to 
the procedures for filing a claim for refund 
of overpaid FICA or RRTA tax, except 
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that an employer may not file a claim for 

an overpayment of ITW for an amount the 

employer deducted or withheld from an 

employee. 
An employer makes a claim for refund 

by filing Form 843, "Claim for Refund 

and Requestfor Abatement", with a Form 
94lc attached (or an equivalent statement). 
Form 941 c includes the amounts to be re
funded and the necessary certifications to 
establish that the employer has repaid the 
employee or obtained the employee's con
sent to filing the claim for refund, and has 
obtained a statement that the employee has 
not filed a claim for refund or that the claim 

has been rejected. 

Reason for Amendments 

The current process for adjusting un
derpayments or overpayments of employ
ment taxes raises a number of issues both 
for employers and the IRS, primarily be
cause the current process requires employ
ers to make adjustments to past return pe
riods in connection with the filing of their 
current returns. The IRS believes it will 
reduce the burden for taxpayers, as well as 
improve tax administration, if the adjust
ment process for employment tax returns 
is revised by creating a separate "adjusted 
return" to make adjustments to past return 
periods that can be filed independently of 
a return for any other return period. 

Explanation of Provisions 

Adjusted Return Replaces Current Return 
Process 

The proposed amendments change the 
process by which employers can make in
terest-free adjustments to correct under
payments or overpayments of employment 
tax. The proposed amendments to the 
regulations eliminate the existing process 
that uses the current return to make adjust
ments and replace it with a new process 
which will use a separately filed adjusted 
return to make adjustments. Unlike Form 
941c, the new adjusted return will not be 
filed as an attachment to a current return 
and will not affect the liability reported on 
the current return. 

The proposed amendments to the regu
lations also eliminate any reference to the 
use of supplemental returns to make ad
justments. The proposed amendments pro
vide that Forms 2504 and 2504-WC will 

be treated as adjusted returns under the 
same rationale and criteria that they have 
been treated as supplemental returns un

der Rev. Rul. 75-464. Thus, correc
tions reported on these forms following an 
examination will continue to be eligible 
for interest-free adjustment treatment. See 

§60 1.60 1 (d)(2)(ii)(b). 
The proposed amendments to the regu

lations do not affect the existing rules on 
correcting undercollections of employee 
tax (either the employee share of FICA or 
RRTA tax), or ITW when an employer dis
covers the error during the return period 
in which the undercollection occurred. In 
such case, the employer must report and 
pay the correct amount on a timely basis as 
if the correct amount of tax had been col
lected. If the employer fails to report and 
pay the correct amount, any subsequent 
correction of that error will not be an in

terest-free adjustment. 

Time for Filing Adjusted Return 

An employer may file an adjusted re
turn correcting an underpayment or an 
overpayment as soon as the employer 
ascertains the underpayment or overpay
ment error, rather than waiting to report 
the adjustment with the regularly filed em
ployment tax return. The adjusted return 
for an underpayment may only be filed 
within the applicable period of limitations 
for assessing the underpayment, and the 
adjusted return for an overpayment may 
only be filed before the 90th day prior to 
the expiration of the applicable period of 
limitations on credit or refund. If the orig
inal return reporting FICA tax or ITW for 
the return period in which the wages were 
paid was timely filed and the taxes were 
timely paid, the limitations period for both 
assessment and credit or refund begins to 
run on April 15 of the year following the 
year in which the wages were paid and 
ends three years after that. Thus, for ex
ample, if wages are paid on June 6, 2009, 
and an original employment tax return re
porting those wages is filed July 31, 2009 
and the reported taxes are timely paid, 
the period of limitations for assessment 
or for credit or refund would expire April 
15, 2013. An adjusted return reporting 
an underpayment must be filed by April 
15,2013. An adjusted return reporting an 
overpayment must be filed by January 15, 
2013, the date which is 90 days before the 



expiration of the period of limitations on 
credit or refund. A claim for refund for the 
same overpayment will be timely if filed 
by April 15, 2013. 

The proposed amendments to the regu
lations provide that an adjustment will be 
interest ~free only if it is reported on an ad

justed return within a certain amount of 
time after it is discovered. Specifically, 
the adjusted return reporting an underpay
ment must be filed by the due date of the 
return for the return period in which the er
ror is ascertained; the amount of the un
derpayment must be paid by the time the 
adjusted return is filed, or interest will be
gin to accrue from the date the adjusted re
turn is filed. In addition, subject to lim
ited exceptions, for underpayments of ITW 
where the incorrect amount was withheld, 
an adjusted return may be filed only for er
rors ascertained during the calendar year 
in which the wages were paid and must 
be filed by the due date of the return for 
the return period in which the error is as
certained. In addition, for overpayments 
of ITW where the incorrect amount was 
withheld, the adjusted return may be filed 
only for errors ascertained during the cal
endar year in which the wages were paid, 
the employer must repay or reimburse the 
employees within the same calendar year 
that the wages were paid, and the adjusted 
return must be filed by the due date of the 
return for the return period following the 
return period in which the error is ascer
tained. 

Treatment as Interest-Free Adjustment 
Where Original Return Never Filed 

The proposed amendments to the reg
ulations also provide that interest-free ad
justments for underpayments of FICA tax, 
RRTA tax, and ITW are availahle under 
certain circumstances where the underpay
metlt arises because the employer failed 
to file an Original return. As in the exist~ 
ing regulations, an interest-free adjustment 
is available if an employer filed a FICA 
tax return when a RRTA tax return should 
have been filed, or vice versa. In addi
tion, interest-free adjustment treatment is 
generally available if an employer failed 
to file a return for a return period solely 
because the employer failed to treat any 
individuals as employees. The latter in
terest-free adjustment provision was orig
inally proposed in 1992 (EE-12-92, 57 

FR 58423) and is being re-proposed as 
part of these proposed amendments to the 
regulations. The proposed regulations in 
EE-12-92 will be withdrawn once these 
proposed amendments to the regulations 
are finalized. 

To constitute an interest-free adjust~ 
ment in these circumstances, the employer 
must file an original return of the correct 
type for each return period for which the 
employer failed to file the correct return 
and report on the return the additional 
amount of tax. Generally, such reponing 
will constitute an interest-free adjustment 
if the return is filed by the due date of the 
return for the return period in which the 
error is ascertained. The amount reported 
must be paid by the time the original return 
is filed or interest will accrue from that 
datc. 

Repayment or Reimbursement of 
Employees Required for Interest-free 
Adjustments of Overpayments 

When an overpayment error is as
certained, the proposed amendments to 
the regulations retain the rule that the 
employer must repay or reimburse the 
employee's share of FICA or RRTA tax be
fore making the overpayment adjustment 
of both the employees' and employer's 
taxes. Such repayment or reimbursement 
must occur by the due date of the return 
for the return period following the return 
period in which the error is ascertained 
and within the applicable period of limi
tations on credit or refund. However, the 
requirement to repay or reimburse does 
not apply to the extent that taxes were not 
withheld from the employee or if, after 
reasonable efforts, the employer cannot 
locate the employee; in such case, the em
ployer may make an adjustment for only 
the employer share of FICA or RRTA tax. 
The adjusted return reporting the overpay
ment may only be filed once the employer 
has repaid or reimbursed its employees to 
the extent required. The employer must 
certify on the adjusted return that it has 
repaid or reimbursed its employees to the 
extent required. Because repayment or 
reimbursement of overwithhe1d ITW must 
be made within the same calendar year, 
and annual Forms 943, 944, and 945 are 
normally filed after the close of the cal
endar year, there can be no repayment or 
reimbursement of ITW after filing such 

annual returns. Thus, no overpayment ad
justments of ITW can generally be made 
for such returns, except for administrati ve 
errors, that is, errors involving the inac~ 
curate reporting of the amount actually 
withheld. Note that in the case of backup 
withholding reported on Form 945, re
payment of erroneous withholding is not 
required and is permitted only in certain 
circumstances. See §31.6413(a)-3. 

Deposits. Payments. and Credits 

The proposed amendments to the regu
lations under section 6302 provide that an 
employer making an interest-free adjust
ment must pay the amount of the adjust
ment by the time it files an adjusted return; 
such timely payment will satisfy the em
ployer's deposit obligations with respect 
to the adjustment. In addition, the pro
posed amendments to the regulations gov
erning agricultural employers (Form 943 
filers) provide that for purposes of deter
mining the amount of accumulated taxes 
in the employer's lookback period (which 
determines the employer's deposit sched
ule), adjustments to tax liability made pur
suant to the filing of adjusted returns or 
claims for refund will not be taken into 

account. This rule is consistent with the 
rule already in effect with respect to Form 
941 and Form 944 filers that adjustments 
to prior return periods are not taken into ac
count in determining the employment tax 
liability for such prior return period. See 
§31.6302-IT(b)(4). 

For interest~free adjustments of under
payments, the amount must be paid when 
the adjusted return is filed. If the amount is 
not paid when the adjusted return is filed, 
interest will begin to accrue as of the date 
the adjusted return is filed. 

Consistent with the legislative history 
of section 6413, the adjusted overpayment 
amount will be applied as a credit toward 
payment of the employer's liability for the 
calendar quarter (or calendar year for an
nual returns being adjusted) in which the 
adjusted return is filed, unless the IRS no
tifies the employer that the credit will be 
applied to a different return period or that 
the employer is not entitled to the adjust~ 
ment under applicable laws or procedures. 

Refunds for Overpayments 

As in the existing regulations, in lieu of 
making an interest-free adjustment for an 

2008-1 C.B. 323 



overpayment, employers may file a claim 

for refund pursuant to section 6402 or 6414 

for the amount of the overpayment. Fur
thermore, if an employer cannot make an 
interest-free adjustment with respect to an 

overpayment because the period of limi
tations for claiming a credit or refund for 

such overpayment will expire within 90 
days or because the IRS has otherwise no
tified the employer that it is not entitled to 
the adjustment. the employer may recover 
the overpayment only by filing a claim for 
refund. The proposed amendments to the 
regulations under section 6414 continue to 
provide that an employer can only file a 
claim for refund for ITW that was not with
held from the employee. Prior to filing 
a claim for refund under section 6402 for 
FICA or RRTA tax. employers must ei
ther repay or reimburse the employees or 
obtain the employees' consents to the al
lowance of the refund, except to the ex
tent that the overpayment does not include 
taxes withheld from the employee or. after 
reasonable efforts. the employer cannot lo
cate the employee or the employee will not 
provide the requested consent. The em
ployer must certify that it has either repaid 
or reimbursed the employee or obtained 
the employee's consent to the extent re
quired. 

Under the proposed amendments to the 
regulations, employers will file the pre
scribed form to claim a refund. However, 
Form 941c will no longer be used as an at
tachment to a claim for refund. 

Tax Returns or Statements 

This notice of proposed rulemaking 
also proposes amendments to the regu
lations for reporting employment taxes 
under section 60 II to reflect the changes 
to the adjustment and refund processes. 
In particular, the proposed amendments 
remove references to Form 941 c from the 
regulations under section 60 II because 
Form 941 c will no longer be used. The 
proposed amendments also remove ref
erences to other obsolete tax returns. add 
references to current tax returns in use, 
and make minor stylistic changes to the 
text of the regulations. 

The proposed amendments also update 
the section 60 II regulations to conform to 
current law due to the enactment of section 
3510. added to the Code by section 2(b)( I) 
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of the Social Security Domestic Employ
ment Reform Act of 1994 (Public Law 

103-387). which mandates annual returns 
for domestic service employment taxes. 

and to reflect current procedures. Sched
ule H (Form 1040). rather than Form 942. 

is the prescribed form for reporting wages 
for domestic service in a private home paid 
in calendar years beginning after Decem
ber 31. 1994. If an employer is required 
to file Form 941, Form 943, or Form 944. 

the employer may choose to report wages 
with respect to domestic workers on Form 
941, Form 943, or Form 944. instead ofre
porting such wages on Schedule H (Form 
1040). 

Proposed Effective Date 

The amendments to the regulations as 
proposed will be effective on the date they 
are published as final regulations in the 
Federal Register. 

Proposed Dates of Applicability 

With respect to the regulations under 
Code sections 6205, 6302, 6402, 6413, and 
6414, the regulations, as proposed, apply 
to any error ascertained on or after January 
1,2009. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory as
sessment is not required. It has also been 
determined that section 553(b) of the Ad
ministrative Procedure Act (5 U.s.c. chap
ter 5) does not apply to these regulations. 

Because the regulations under section 
6302 do not impose a collection of infor
mation on small entities, the Regulatory 
Flexibility Act (5 U.S.c. chapter 6) does 
not apply. 

The proposed amendments to the reg
ulations under section 60 II, 6205, 6402, 
6413, and 6414 affect all taxpayers that 
file employment tax returns. Therefore, 
the IRS has determined that thesc proposed 
amendments will have an impact on a sub
stantial number of small entities. 

The IRS has determined, however, that 
the impact on entities affected by the pro
posed amendments to the regulations will 

not be significant. The proposed amend
ments to the regulations require taxpayers 
who file employment tax returns and Who 
make interest-free adjustments to their em

ployment taxes for either underpayments 
or overpayments or who file claims for re

fund for an overpayment of employment 
tax to provide an explanation setting forth 

the basis for the correction or the claim 
in detaiL designating the return period in 
which the error was ascertained and the 
return period being corrected, and setting 
forth such other information as may be re
quired by the instructions to the form. In 
addition, for adjustments of overpayments 
and for claims for refund, taxpayers must 
also obtain and retain the written receipt of 
the employee showing the date and amount 
of the repayment, or the written consent of 
the employee. For purposes of overpay
ment adjustments and claims for refund of 
employee FICA and RRTA tax overcol
lected in an earlier year, the employer must 
also obtain and retain the written statement 
from the employee providing that the em
ployee has not claimed refund or credit of 
the amount of the overcollection, or if so, 
such claim has been rejected, and that the 
employee will not claim refund or credit of 
the amount. 

This collection of information is not 
new to the proposed regulations and has 
been in existence since the 1960's when 
the existing regulations were promulgated. 
In addition. the proposed amendments to 
the regulations are being made in conjunc
tion with a project of the Office of Tax
payer Burden Reduction which seeks to 
revise the process for making corrections 
to employment tax returns to make it less 
burdensome to taxpayers. The filing of a 
claim for refund and the making of an in
terest-free adjustment pursuant to both the 
existing and proposed regulations are vol
untary on the part of taxpayers. 

Based on these facts, the IRS hereby 
certifies that the collection of information 
contained in these regulations will not 
have a significant economic impact on a 
substantial number of small entities. Ac
cordingly, a regulatory flexibility analysis 
is not required. 

Pursuant to section 7805(f) of the Code, 
this notice of proposed ruiemaking will be 
submitted to the Chief Counsel for Advo
cacy of the Small Business Administration 



for comment on its impact on small busi
ness. 

Comments and Public Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written (a signed origi
nal and eight (8) copies) or electronic com
ments that are submitted timely to the IRS. 
The Treasury Department and the IRS re
quest comments on the clarity of the pro
posed rules and how they can be made eas
ier to understand. All comments will be 
available for public inspection and copy
ing. A public hearing has been sched
uled for April 17,2008, at 10:00 a.m., in 
the Auditorium, Internal Revenue Build
ing, 1111 Constitution Avenue, NW, Wash
ington, DC. Due to building security pro
cedures, visitors must enter at the Consti
tution Avenue entrance. In addition, all 
visitors must present photo identification 
to enter the building. Because of access 
restrictions, visitors will not be admitted 
beyond the immediate entrance area more 
than 30 minutes before the hearing starts. 
For infonnation about having your name 
placed on the building access list to attend 
the hearing, see the "FOR FURTHER IN
FORMATION CONTACT' section of this 
preamble. 

The rules of 26 CFR 601.601(a)(3) ap
ply to the hearing. Persons who wish to 
present oral comments at the hearing must 
submit comments and an outline of the top
ics to be discussed and the time to be de
voted to each topic by March 27,2008. 

A period of 10 minutes will be allot
ted to each person for making comments. 
An agenda showing the scheduling of 
the speakers will be prepared after the 
deadline for receiving outlines has passed. 
Copies of the agenda will be available free 
of charge at the hearing. 

Drafting Information 

The principal author of these proposed 
regulations is Ligeia M. Donis of the Of
fice of the Di vision Counsell Associate 
Chief Counsel (Tax Exempt and Govern
ment Entities). However, other personnel 
from the IRS and Treasury Department 
participated in their development. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 31 is pro
posed to be amended as follows: 

PART 3 I-EMPLOYMENT TAXES 
AND COLLECTION OF INCOME TAX 
AT THE SOURCE 

Paragraph 1. The authority citation for 
part 31 continues to read, in part, as fol
lows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 31.6011(a)-1 is 

amended by revising paragraphs (a)(2), 
(a)(3), (a)(4) and (c) to read as follows: 

§31.60JJ(a)-1 Returns under Federal 
Insurance Contributions Act. 

(a) * * * 
(2) Employers of agricultural workers. 

Every employer who pays wages for agri
cultural labor with respect to taxes im
posed by the Federal Insurance Contribu
tions Act must make a return for the first 
calendar year in which the employer pays 
such wages and for each subsequent cal
endar year (whether or not wages are paid) 
until the employer has filed a final return 
in accordance with §3 1.6011 (a)-6. Form 
943, "Employer's Annual Federal Tax Re
turn for Agricultural Employees," is the 
fonn prescribed for making the annual re
turn required by this section. ex.cept that, 
if the employer's principal place of busi
ness is in Puerto Rico, or if the employer 
has employees who are subject to income 
tax withholding for Puerto Rico, the return 
must be made on Form 943-PR, "Planilla 
para fa Declaracion ANUAL de la Con
tribuci6n Federal del Patrano de Emplea
dos Agrfcolas." 

(3) Employers of domestic workers. 
Schedule H (Form 1040), "Household 
Employment Taxes," is the fonn prescribed 
for use by every employer in making a re
turn as required under paragraph (a)( 1) of 
this section in respect of wages, as defined 
in the Federal Insurance Contributions 
Act, paid by the employer in any calendar 
year for domestic service as defined in 
section 3510. Schedule H (Fonn 1040) is 
generally filed as an attachment to an in
come tax return, however, if the employer 
does not otherwise have an obligation 
to file an incume tax return. Schedule H 

(Fonn 1040) may be filed as a separate re
turn. If. however, the employer is required 
under paragraph (a)(l) of this section to 
make a return on Fonn 941, "Employer's 
QUARTERLY Federal Tax Return," or un
derparagraph (a)(2) of this section to make 
a return on Form 943. "Employer's An
nual Federal Tax Return For Agricultural 
Employees," or under paragraph (a)(S) 
of this section to make a return on Form 
944, "Employer's ANNUAL Federal Tax 
Return," the employer may choose instead 
to report wages with respect to domestic 
workers on such Form 941, Form 943 or 
Form 944. If such wages are included on 
Form 941, Form 943 or Form 944, the 
employer must also include Federal unem
ployment tax for the employee(s) on Form 
940, "Employer's Annual Federal Unem
ployment (FUTA) Tax Return," under the 
provisions of §31.6011(a)-3. 

(4) Employers in Puerto Rico, the U.S. 
Virgin Islands, Guam, American Samoa, 
or the Commonwealth of the Northern 
Mariana Islands. Form 941-PR, "PlaniUa 
para ta Declaraci6n Federal TRIMES
TRAL del Patrono," (or Fonn 944-PR, 
"Planilla para La Declaraci6n Federal 
ANUAL del Patrono," if the IRS notified 
the employer that the Form 944-PR must 
be filed in lieu of Fonn 941-PR) is the 
fonn prescribed for use in making the re
turn required under paragraph (a)(1) (or 
(a)(5» of this section in the case of every 
employer whose principal place of busi
ness is in Puerto Rico, or if the employer 
has employees who are subject to income 
tax withholding for Puerto Rico. Fonn 
941-SS, "Employer's QUARTERLY Fed
eral Tax Return (American Samoa, Guam, 
the Commonwealth of the Northern Mari
ana Islands, and the U.S. Virgin Islands}," 
(or Form 944-SS, "Employer's ANNUAL 
Federal Tax Return (American Samoa, 
Guam, the Commonwealth of the North
ern Mariana Islands, and the U.S. Virgin 
Islands)," if the IRS notified the employer 
that Form 944-SS must be filed in lieu of 
Fonn 941-SS) is the fonn prescribed for 
use in making the return required under 
paragraph (a)( 1) (or (a)(5» of this section 
in the case of every employer whose prin
cipal place of business is in the U.S. Virgin 
Islands, Guam, American Samoa, or the 
Commonwealth of the Northern Mariana 
Islands, or if the employer has employees 
who are subject to income tax withhold
ing for these U.S. possessions. However, 
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Form 941 (or Form 9~'+ If the IRS notified 
the employer that Form 9.+.+ must be filed 
in lieu of Form 9.+ I) is the form prescribed 
for making such return in the case of every 
such employer who is required pursuant to 
*31.60 II (01)--4 to make a return of income 
tax withheld from wages. 

* * * * * 
(C) Adjllsfmellfs and reji/llds. For rules 

applicable to adjustments and refunds 
of employment taxes, see sections 620S, 
M02, 6~13. and 6~1'+, and the applicable 
regulations. 

* * * * * 
Par. 3. Section 31.6011(01)--4 is 

amended by revising paragraph (a)(2) to 
read as follows: 

~31.6011(a)--4 Refums of income tax 
\\·ithheld. 

(a) * * * 
(2) Wages paid for domestic service. 

Schedule H (Form 1040), "Household 
Employment Taxes." is the form prescribed 
for making the return required under para
graph (01)(1) of this section with respect 
to income tax withheld. pursuant to an 
agreement under section 3402(p), from 
wages paid for domestic service in a pri
vate home of the employer. Schedule 
H (Form 1040) is generally filed as an 
attachment to an income tax return; how
ever, if the employer does not otherwise 
have an obligation to file an income tax 
return, Schedule H (Form 1040) may be 
filed as a separate return. The preced
ing sentence shall not apply in the case 
of an employer who has chosen under 
*31.6011(a)-I(a)(3) to use Form 941, 
"Employer's QUARTERLY Federal Tax 
Retllm." Form 943, "Employer's An
Illlal Federal Tax Return for Agricultural 
Employees," or Form 944, "Emplowr 's 
ANNUAL Federal Tax Return," as the re
turn with respect to such payments for 
purposes of the Federal Insurance Contri
butions Act. For the requirements relating 
for Schedule H (Form 1040) with respect 
to qualified State individual income taxes, 
see ~301.6361-I(d)(3)(iv) of this chapter. 

Par. 4. Section 31.60 II (a)-5 is 
amended by revising paragraph (a) to read 
as follows: 
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~31.6011((1)-5 Monthly retul'lls. 

(a) In general-( I) Reqlliremem. The 
provisions of this section are applicable 
in respect of the taxes reportable on re
turns required pursuant to ~31.60 II (a)-I 
or *31.60 II (a)--4. An employer (or other 
person) who is required by *31.60 II (a)-I 
or ~31.60 II (a)--4 to make quarterly or an
nual returns on any such form shall, in 
lieu of making such quarterly or annual re
turns, make returns of such taxes in ac
cordance with the provisions of this sec
tion if the employer is so notified in writ
ing by the IRS. Every employer (or other 
person) notified by the IRS shall make a 
return for the calendar month in which the 
notice is received, for each of the prior cal
endar months in the return period, and for 
each calendar month afterwards (whether 
or not wages are paid in any such month) 
until the employer has filed a final return or 
is required to make quarterly or annual re
turns pursuant to notification as provided 
in paragraph (a)(2) of this section. Each 
return required under this section shall be 
made on the form prescribed for making 
the return which would otherwise be re
quired of the employer (or other person) 
under the provisions of §31.6011(a)-1 or 
§31.6011(a)-4, except that, if some other 
form is furnished by the IRS for use in lieu 
of such prescribed form, the return shall be 
made on such other prescribed form. The 
IRS may notify any employer (or other per
son)-

(i) Who by reason of notification as 
provided in *301.7512-1 of this chapter 
(Regulations on Procedure and Adminis
tration), is required to comply with the pro
visions of such *301.7512-1; or 

(ii) Who failed to-
(A) Make any return required pursuant 

to §31.6011(a)-1 or §31.6011(a)--4; 
(B) Pay tax reportable on any such 

form; or 
(C) Deposit any such tax as required 

under the provisions of §31.6302( c)-I. 
(2) Termination of requiremelll. The 

IRS, in its discretion, may notify the em
ployer in writing that the employer shall 
discontinue the filing of monthly returns 
under this section. If the employer is so 
notified, the IRS will provide the em
ployer with instructions for filing the 
final monthly return. Afterwards, the 
employer shall make quarterly or annual 

returns in accordance with the provisions 
of§31.6011(a)-lor*31.6011(a)-4, 

* * * * * 
Par. S. Section 31.620S-1 is amended 

to read as follows: 

,~31.6205-1 Adjustments (~f' 

underpayments. 

(a) In general. (I) An employer who 
has undercollected or underpaid em
ployee Federal Insurance Contributions 
Act (FICA) tax under section 3101 or 
employer FlCA tax under section 3111, 
employee Railroad Retirement Tax Aet 
(RRTA) tax under section 3201 or em
ployer RRTA tax under section 3221, or 
income tax required under section 3402 to 
be withheld, with respect to any payment 
of wages or compensation, shall correct 
such error as provided in this section. Such 
correction may constitute an interest-free 
adjustment as provided in paragraph (b) or 
(c) of this section. 

(2) No correction will be eligible for in
terest-free adjustment treatment if the fail
ure to report relates to an issue that was 
raised in an examination of a prior return 
period or if the employer knowingly under
reported its employment tax liability. 

(3) Every correction under this section 
of an underpayment of tax with respect to 
a payment of wages or compensation shall 
be made on the prescribed form that corre
sponds to the return being corrected. The 
form, filed in accordance with this section 
and the instructions, will constitute an ad
justed return for the return period being 
corrected. 

(4) Every adjusted return on which an 
underpayment is corrected pursuant to this 
section shall designate the return period in 
which the error was ascertained and the 
return period being corrected, explain in 
detail the grounds and facts relied upon to 
support the correction, and set forth such 
other information as may be required by 
the regulations in this section and by the 
instructions relating to the form. 

(5) For purposes of this section, an error 
is ascertained when the employer has suf
ficient knowledge of the error to be able to 
correct it. 

(6) No correction will be eligible for in
terest-free adjustment treatment pursuant 
to this section after the earlier of the fol
lowing: 



(i) Receipt from the IRS of notice and 

demand for payment thereof based upon 

an assessment. 
(ii) Receipt from the IRS of a Notice 

of Determination of Worker Classification 

(Notice of Determination) in connection 
with such underpayment. Prior to receipt 

of a Notice of Determination, the taxpayer 
may, in lieu of making a payment, make a 

cash bond deposit that would have the ef
fect of stopping the accrual of any interest, 
but would not deprive the taxpayer of its 
right to receive a Notice of Determination 
and to petition the Tax Court under section 

7436. 
(7) Subject to the exceptions speci

fied in paragraphs (a)(2) and (a)(6) of 
this section, Form 2504, "Agreement to 

Assessment and Collection of Additional 
Tax and Acceptance of Overassessment 
(Excise or Employment Tax)," and Form 
2504-WC, "Agreement 10 Assessment 
and Collection of Additional Tax and Ac
ceptance of Overassessment in Worker 
Classification Cases (Employment Tax)," 
constitute adjusted returns for purposes of 
this section. 

(8) For provisions related to furnish
ing employee statements and corrected 
employee statements reporting wages and 
withheld taxes, see sections 6041 and 
6051 and §§1.6041-2 and 31.6051-1 of 

this chapter. For provisions relating to 
filing information returns and corrected 

information returns reporting wages and 
withheld taxes, see sections 6041 and 
6051 and §§L6041-2 and 31.6051-2 of 
this chapter. 

(b) Federal Insurance Contributions 
Act and Railroad Retirement Tax Act-( I ) 
Undercollection ascertained before return 
is filed. If an employer collects less than 
the correct amount of employee FICA or 
RRTA tax from an employee with respect 
to a payment of wages or compensation, 
and if the employer ascertains the error 
before filing the return on which the em

ployee tax with respect to such wages or 
compensation is required to be reported, 

the employer shall nevertheless report on 
the return and pay to the IRS the correct 

amount of employee tax. If the employer 
does not report and pay the correct amount 
of tax on a timely basis in these circum
stances, the employer may not later correct 

the error through an interest-free adjust
ment. 

(2) Error ascertained after return is 
filed. (i) If an employer files a return on 
which FICA tax or RRTA tax is required to 
be reported, and reports on the return less 
than the correct amount of employee or 

employer FlCA or RRTA tax with respect 
to a payment of wages or compensation, 

and if the employer ascertains the error 
after filing the return, the employer shall 
correct the error through an interest-free 
adjustment as provided in this section. The 
employer shall adjust the underpayment of 

tax by reporting the additional amount due 
on an adjusted return for the return period 

in which the wages or compensation was 
paid, accompanied by a detailed explana

tion of the amount being reported on the 
adjusted return and any other information 

as may be required by this section and 
by the instructions relating to the form. 
The reporting of the underpayment on an 
adjusted return constitutes an adjustment 
within the meaning of this section only 
if the adjusted return is filed within the 
period of limitations for assessment for the 
return period beIng corrected, and by the 
due date for filing the return for the return 
period in which the error is ascertained. 

For purposes of the preceding sentence, 
the due date for filing the adjusted return 
is determined by reference to the return 
being corrected. The amount of the un

derpayment adjusted in accordance with 
this section must be paid to the IRS by 

the time the adjusted return is filed. If 
an adjustment is reported pursuant to this 
section, but the amount of the adjustment 
is not paid when due, interest accrues from 
that date (see section 6601). 

(ii) If an employer files a return report
ing FICA tax for a return period although 
the employer was required to file a return 
reporting RRTA tax, or vice versa, and re
ports on the return less than the correct 
amount that should have been reported on 
the return required to be filed, and if the 
employer ascertains the error after filing 

the return, the employer shall correct the 
error through an interest-free adjustment 
as provided in this section. The employer 
shall adjust the underpayment of tax by re

porting the additional amount due on an 
original return for the correct tax for the 
return period for which the incorrect re
turn was filed, accompanied by a detailed 

explanation of the amount being reported 
on the original return and any other infor

mation as may be required by the regu-

lations in this section and by the instruc
tions relating to the form. The reporting of 

the additional amollnt for the period con

stitutes an adjustment within the meaning 
of this section only if the return is filed by 

the due date of the return for reporting the 
correct tax for the return period in which 

the error is ascertained. The amount of the 
underpayment adjusted in accordance with 
this section must be paid to the IRS by the 
time the return is filed. If an adjustment 
is reported pursuant to this section, but the 

amount of the adjustment is not paid when 
due, interest accrues from that date (see 

section 660 I). 
(3) Return not filed because affaiLure 

to treat individual as employee. If an em
ployer fails to me a return for a return pe

riod solely because the employer failed to 
treat any individuals properly as employ
ees for the return period (and, therefore, 

failed to withhold and pay any employer 
or employee FICA or RRTA (ax with re
spect to wages or compensation paid to the 
employees), and if the employer ascertains 
the error after the due date of the return, the 
employer ~hall correct the error through an 
interest-free adjustment as provided in this 
section. The employer shall adjust the un
derpayment of tax by reporting the amount 

due on an original return for the return pe
riod for which the employer failed to file 

a return, accompanied by a detailed expla
nation of the amount being reported on the 

original return and any other information 
as may be required by this section and by 
the instructions relating to the form. The 
reporting of the correct amount of tax for 
the return period constitutes an adjustment 

within the meaning of this section only if 
the return is filed by the due date of the re
turn for reporting such tax for the return 
period in which the error is ascertained. 
The amount of the underpayment adjusted 
in accordance with this section must be 
paid to the IRS by the time the return is 
filed. If an adjustment is reported pursuant 
to this section, but the amount of the ad
justment is not paid when due, interest ac
crues from that date (see section 6601). 

(c) Income tax required to be with
held from wages-( I) Undercollection 
ascertained before return is filed. If an 

employer collects less than the correct 
amount of income tax required to be with

held from wages under section 3402, and 
if the employer ascertains the error before 
filing the return on which the withheld tax 

2008-1 C.B. 327 



is required to be reported, the employer 
shall nevertheless report on the return and 
pay to the IRS the correct amount of tax 
required to be withheld. If the employer 
does not report and pay the correct amount 
of tax on a timely basis in these circum
stances, the employer may not correct the 
error through an interest-free adjustment. 

(2) Error ascertained afier return is 

filed. If an employer files a return on 
which income tax required to be withheld 
from wages is required to be reported and 
reports on the return less than the cor
rect amount of income tax required to be 
withheld, and if the employer ascertains 
the error after filing the return, the em
ployer shall correct the error through an 
interest-free adjustment as provided in 
this section. The employer shall adjust the 
underpayment of tax by reporting the ad
ditional amount due on an adjusted return 
for the return period in which the wages 
were paid, accompanied by a detailed ex
planation of the amount being reported on 
the adjusted return and any other informa
tion as may be required by this section and 
by the instructions relating to the form. 
The reporting of the underpayment on an 
adjusted return constitutes an adjustment 
within the meaning of this section only 
if the adjusted return is filed by the due 
date for filing the return for the return 
period in which the error is ascertained. 
For purposes of the preceding sentence, 
the due date for filing the adjusted return 
is determined by reference to the return 
being corrected. However, an adjustment 
may only be reported pursuant to this sec
tion if the error is ascertained within the 
same calendar year that the wages to the 
employee were paid, unless the underpay
ment is attributable to an administrative 
error, that is, an error involving the inac
curate reporting of the amount actually 
withheld, or the adjustment is reported 
on a Form 2504 or Form 2504-WC. The 
amount of the underpayment adjusted in 
accordance with this section must be paid 
to the IRS by the time the adjusted return 
is filed. If an adjustment is reported pur
suant to this section, but the amount of the 
adjustment is not paid when due, interest 
accrues from that date (see section 660 I). 

(3) Retul'll not filed because of failure 
to treat individual as employee. If an em
ployer fails to file a return for a return pe
riod solely because the employer failed to 
treat any individuals properly as employ-
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ees for the return period (and, therefore, 
failed to withhold and pay any income tax 
required to be withheld from wages), the 
employer shall correct the error through an 
interest-free adjustment as provided in this 
section. The employer shall adjust the un
derpayment of tax by reporting the correct 
amount on an original return for the re
turn period for which the employer failed 
to file a return and pay the tax to the IRS. 
The reporting of the correct amount of tax 
for the return period constitutes an adjust
ment within the meaning of this section 
only if the return is filed by the due date 
of the return for reporting such tax for the 
return period in which the error is ascer
tained. However, an adjustment may only 
be reported pursuant to this section if the 
error is ascertained within the same calen
dar year that the wages to the employee 
were paid or section 3509 applies to de
termine the amount of the underpayment. 
The amount of the underpayment adjusted 
in accordance with this section must be 
paid to the IRS by the time the adjusted re
turn is filed. If an adjustment is reported 
pursuant to this section, but the amount of 
the adjustment is not paid when due, in
terest accrues from that date (see section 
6601). 

(d) Deductions from employee-( I) 

Federal Insurance Contributions Tax Act 
and Railroad Retirement Tax Act. If an 
employer collects less than the correct 
amount of employee FICA or RRTA 
tax from an employee with respect to a 
payment of wages or compensation, the 
employer must collect the amount of the 
undercollection by deducting the amount 
from remuneration of the employee, if 
any, paid after the employer ascertains the 
error. Such deductions may be made even 
though the remuneration, for any reason, 
does not constitute wages or compensa
tion. The correct amount of an undercol
lection of employee tax from an employee 
must be reported and paid, as provided in 
paragraph (b) of this section, whether or 
not the undercollection is corrected by a 
deduction made as prescribed in this para
graph (d)(1). and even if the deduction is 
made after the return on which the em
ployee tax must be reported is due. If such 
a deduction is not made, the obligation 
of the employee to the employer with re
spect to the undercollection is a matter for 
settlement between the employee and the 
employer. If an employer makes an erro-

neous collection of employee tax from two 
or more of its employees, a separate set
tlement must be made with respect to each 
employee. An overcollection of employee 
tax from one employee may not be used 
to offset an undercollection of such tax 
from another employee. For provisions 
relating to the employer's liability for the 
tax, whether or not it collects the tax from 
the employee, see §31.3102-I(d). This 
paragraph (d)(l) does not apply if section 
3509 applies to determine the employer's 
liability. 

(2) Income tax required to be withheld 

from wages. If an employer collects less 
than the correct amount of income tax re
quired to be withheld from wages during 
a calendar year, the employer must collect 
the amount of the undercollection on or be
fore the last day of the year by deducting 
the amount from remuneration of the em
ployee, if any, paid after the employer as
certains the error. Such deductions may 
be made even though the remuneration. 
for any reason, does not constitute wages. 
The correct amount of an undercollection 
of income tax from an employee must be 
reported and paid, as provided in para
graph (c) of this section. whether or not the 
undercollection is corrected by a deduc
tion made as prescribed in this paragraph 
(d)(2), and even if the deduction is made 
after the return on which the tax must be 
reported is due. If such a deduction is not 
made. the obligation of the employee to the 
employer with respect to the undercoIlec
tion is a matter for settlement between the 
employee and the employer within the cal
endar year. If an employer makes an er
roneous collection of income tax from two 
or more of its employees, a separate settle
ment must be made with respect to each 
employee. An overcollection of income 
tax from one employee may not be used to 
offset an undercollection of such tax from 
another employee, For provisions relat
ing to the employer's liability for the tax, 
whether or not it collects the tax from the 
employee, see §31.3403-1. For provisions 
relating to the employer's liability for an 
underpayment of tax unless the employer 
can show that the income tax against which 
the tax under section 3402 may be credited 
has been paid, see §31.3402(d)-1. This 
paragraph (d)(2) does not apply if section 
3509 applies to detennine the employer's 
liability. 



Par. 6. Section 31.6302-0 is amended 
by adding a new entry for §31.6302-1 
paragraph (c)(7) to read as follows: 

§31.6302-D Table of contents. 

'f 'f * * * 

§3I.6302-1 Federal tax deposit rules for 
withheld income taxes and taxes under 
the Federal Insurance Contributions Act 
(FlCA) altr-iburable to payments made 
after December 31,1992. 

* * * * * 
(c) * * '" 
(7) Exception to the monthly and semi

weekly deposit rules for employers making 
interestjree adjustments. 

* '" * * * 
Par. 7. Section 316302-1 is amended 

by adding paragraph (c)(7) and revising 
paragraph (g)(4) to read as follows: 

§31.6302-1 Federal tax depOsit rules for 
withheld income taxes and taxes under 
the Federal Insurance Contributions Act 
(FICA) attributable to payments made 
after December 31, 1992. 

* * * * * 
(c) * * * 
(7) Exception to the monthly and semi

weekly deposit rulesfor employers making 
interest-free adjustments. An employer fil
ing an adjusted return under §31.6205-1 
to report taxes that were accumulated in a 
priur relurn period shall pay the amount of 
the adjustment by the time it files the ad
justed return, and the amount timely paid 
will be deemed to have been timely de
posited by the employer. The payment 
may accompany the adjusted return, be 
made by electronic funds transfer, or be 
made by other methods of payment as pro
vided by the instructions relating to the ad
justed return. 

* * * * * 
(g) * * * 
(4) Lookback period. The tax liability 

shown on the original return for the re
turn period is the amount taken into ac
count in determining whether the accumu
lated taxes for the lookback period exceed 
$50,000. The employer does not take into 
account any adjustments to tax liability 
made pursuant to the filing of adjusted re
turns or claims for refund pursuant to sec-

tions 6205,6402,6413 and 6414 filed after 
the due date of the original return when de
tennining accumulated taxes for the look
back period. 

* * * * * 
Par. 8. Section 31.6402(a)-1 is 

amended by revising paragraph (a) to read 
as follows: 

§31.6402(a)-1 Credits or refunds. 

(a) In general. For regulations un
der section 6402 of special application to 

credits or refunds of employment taxes, 
see §§31.6402(a)-2, 31.6402(a)-3, and 
31.6414-1. For regulations under section 
6402 of general application to credits or re
funds, see §§301.6402-1 and 301.6402-2 
of this chapter (Regulations on Proce
dure and Administration). For provisions 
relating to adjustments without interest 
of overpayments of taxes under the Fed
eral Insurance Contributions Act or the 
Railroad Retirement Tax Act or income 
tax withholding, see §§31.64\3(a)-1 and 
31.6413(a)-2. 

* * * * * 
Par. 9. Section 31.6402(a)-2 is 

amended by revising paragraph (a) and 
removing paragraph (c) to read as follows: 

§31.6402(a)-2 Credit or refund of tax 
under Federal Insurance Contributions 
Act or Railroad Retirement Tax Act 

(a) Claim by person who paid tax to 
lRS-(I) In Reneral. (i) Any person may 
file a claim for credit or refund for an 
overpayment (except to the extent that the 
overpayment must be credited pursuant to 
§31.3503-l) if the person paid to the IRS 
more than the correct amount of employee 
tax under section 3101 or employer tax 
under section 3111 of the Federal lnsur
ance Contributions Act (FICA), employee 
tax under section 3201, employee repre
sentative tax under section 3211, or em
ployer tax under section 3221 of the Rail
road Retirement Tax Act (RRTA), or inter
est, addition to the tax, additional amount, 
or penalty with respect to any such tax, 

(ii) The claim for credit or refund must 
be made in the manner and subject to the 
conditions stated in this section. The claim 
for credit or refund must designate the re
turn period to which the claim relates, ex
plain in detail the grounds and facts re
lied upon to support the claim, and set 

forth such other information as may be re
quired by this section and by the instruc
tions relating to the form used to make 
such claim. No refund or credit pursuant 
to this section for employer tax will be 
allowed unless the employer has first re
paid or reimbursed its employee or has se
cured the employee's consent to the al
lowance of the claim for refund and in
cludes a claim for the refund of such em
ployee tax. However, this requirement 
does not apply to the extent that the taxes 
were not withheld from the employee or, 
after the employer makes reasonable ef
forts to repay or reimburse the employee 
or secure the employee's consent, the em
ployer cannot locate the employee or the 
employee will not provide consent. No re
fund or credit of employee FICA or RRTA 
tax overcollected in an earlier year will be 
allowed if the employee has claimed a re
fund or credit of the amount of the over
collection which has not been rejected or 
if the employee has taken the amount of 
such tax into account in claiming a credit 
agai nst or refund of the employee's income 
tax, including instances in which the em
ployee has included an overcollection of 
employee FICA or RRTA tax in comput
ing a special refund (see §3 1.64 13(c)-l). 

(iii) For adjustments without interest of 
overpayments of taxes under the FICA or 
the RRTA, see §31.6413(a)-2. 

(iv) For provisions related to furnish
ing employee statements and corrected 
employee statements reporting wages and 
withheld taxes, see sections 604] and 
6051 and § § 1.6041-2 and 31.6051-1 of 
this chapter. For provisions relating to 
filing information returns and corrected 
information returns reporting wages and 
withheld (axes, see sections 6041 and 
6051 and §§!.6041-2 and 31.6051-2 of 
this chapter. 

(v) For the period of limitations 
on credit or refund of taxes, see 
§301.651l(a)-1 of this chapter (Regula
tions on Procedure and Administration). 

(2) Statements supporting employer's 
claims for employee tax. (i) Every claim, 
filed by an employer, for refund or credit 
of employee FleA tax under section 3101 
or employee RRTA tax under section 3201 
collected from an employee must include 
a certification that the employer has re
paid or reimbursed the tax to its employee 
or has secured the employee's written 
consent to allowance of the filing of the 
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claim for refund except to the extent that 
the taxes were not withheld from the em

ployee. The employer must retain as part 
of its records the written receipt of the em

ployee showing the date and amount of the 
repayment, evidence of reimbursement, 

or the written consent of the employee, 
whichever is used in support of the claim. 

(ii) Every claim, filed by an employer, 
for refund or credit of employee FICA tax 
under section 3101 or employee RRTA 
tax under section 320 I collected from 
an employee in a calendar year prior to 
the year in which the credit or refund is 
claimed, also must include a certifica
tion that the employer has obtained the 
employee's written statement that the em
ployee has not claimed refund or credit of 
the amount of the overcollection, or if so, 
such claim has been rejected, and that the 
employee will not claim refund or credit 
of the amount. The employer must retain 
the employee's written statement as part 
of the employer's records. 

* * * * * 
Par. 10. Section 31.6413(a)-1 is re

vised to read as follows: 

§31.6413(a)-1 Repayment or 
reimbursement by employer of tax 
erroneously collected from employee. 

(a) Federal Insurance Contributions 
Act and Railroad Retirement Tax Act-( I) 

Overcollection ascertained before return 
is filed. (i) If an employer during any 
return period collects from an employee 
more than the correct amount of em
ployee Federal Insurance Contributions 
Act (FICA) tax under section 310 I or 
employee Railroad Retirement Tax Act 
(RRTA) tax under section 3201, and if the 
employer ascertains the error before filing 
the return on which the employee tax is 
required to be reported, repays or reim
burses the amount of the overcollection 
to the employee before filing the return 
for such return period, and obtains and 
keeps as part of its records the written 
receipt of the employee showing the date 
and amount of the repayment or evidence 
of reimbursement, the employer shall not 
report on any return or pay to the IRS the 
amount of the overcollection. 

(ii) Any overcollection not repaid or re
imbursed to the employee as provided in 
paragraph (a)( I lei) of this section shall be 
reported and paid to the IRS on the return 
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for reporting such tax for the return pe
riod in which the overcollection is made. 

However, the reporting and payment of the 

overcollection may be treated as an error 

ascertained after the return is filed for pur
poses of paragraph (a)(2) of this section. 

(iii) For purposes of this paragraph 
(a)( I), an error is ascertained when the 

employer has sufficient knowledge of the 

error to be able to correct it. 
(2) Error ascertained after return is 

filed. (i) If an employer files a return 
for a return period on which FICA tax 
or RRTA tax is reported, collects from 
an employee and pays to the IRS more 
than the correct amount of the employee 
FICA or RRTA tax, and if the employer 
ascertains the error within the applicable 
period of limitations on credit or refund, 
the employer shall repay or reimburse 
the employee in the amount of the over
collection prior to the expiration of the 
return period following the return period in 
which the error is ascertained and prior to 
the expiration of such limitations period. 
However, this paragraph (d)(2) does not 
apply to the extent that, after reasonable 
efforts, the employer cannot locate the 
employee. This paragraph (d)(2) has no 
application in any case in which an over
collection is made the subject of a claim 
by the employer for refund or credit, and 
the employer chooses to secure the written 
consent of the employee to the allowance 
of the refund or credit under the procedure 
provided in §31.6402(a)-2. 

(ii) If the employer repays the amount 
of the overcollection to an employee, the 
employer shall obtain and keep as part of 
its records the written receipt of the em
ployee, showing the date and amount ofthe 
repayment. 

(iii) If the employer reimburses the 
amount of the overcollection to an em
ployee, the employer shall keep as part 
of its records evidence of reimbursement. 
The employer shall reimburse the em
ployee by applying the amount of the 
overcollection against the employee FICA 
or RRTA tax which attaches to wages or 
compensation paid by the employer to the 
employee prior to the expiration of the 
return period following the return period 
in which the error is ascertained and prior 
to the expiration of the applicable period 
of limitations on credit or refund. If the 
amount of the overcollection exceeds the 
amount so applied against such employee 

tax, the excess amount shall be repaid to 

the employee as required by this section. 
(iv) If, in any calendar year, an em

ployer repays or reimburses an employee 
in the amount of an overcollection of 

employee FICA or RRTA tax that was 
collected from the employee in a prior 
calendar year, the employer shall obtain 
from the employee and keep as part of 
its records a written statement that the 
employee has not claimed refund or credit 
of the amount of the overcollection, or 
if so, such claim has been rejected, and 
that the employee will not claim refund or 
credit of such amount. For this purpose, a 
claim for refund or credit by the employee 
includes instances in which the employee 
has included an overcollection of em
ployee FICA or RRTA tax in computing a 
special refund (see §31.6413(c)-I). 

(v) For purposes of this paragraph 
(a)(2), an error is ascertained when the 
employer has sufficient knowledge of the 
error to be able to correct it. 

(vi) For the period of limitations 
on credit or refund of taxes, see 
§301.6511(a)-1 of this chapter (Regula
tions on Procedure and Administration). 

(b) Income tax withheld from 
wages-( 1) Overcollection ascertained 
before return is filed. (i) If an employer 
during any return period collects from an 
employee more than the correct amount 
of tax required to be withheld from wages 
under section 3402, and if the employer 
ascertains the error before filing the re
turn on which such tax is required to be 
reported, repays or reimburses the amount 
of the overcollection to the employee be
fore filing the return for such return period 
and before the end of the calendar year in 
which the overcollection was made, and 
obtains and keeps as part of its records the 
written receipt of the employee showing 
the date and amount of the repayment or 
evidence of reimbursement, the employer 
shall not report on any return or pay to the 
IRS the amount of the overcollection. 

(ii) Any overcollection not repaid or re
imbursed to the employee as provided in 
paragraph (b)(l lei) of this section shall be 
reported and paid to the IRS on the return 
for reporting such tax for the return pe
riod in which the overcollection is made. 
However, the reporting and payment of the 
overcollection may be treated as an error 
ascertained after the return is filed for pur
poses of paragraph (b )(2) of this section. 



(iii) For purposes of this paragraph 
(b)(1), an error is ascertained when the 
employer has sufficient knowledge of the 
error to be able to correct it. 

(2) Error ascertained after return is 
filed. (i) If an employer files a return for 
a return period on which tax required to 
be withheld from wages is reported, col
lects from an employee and pays to the 
IRS more than the correct amount of the 
tax required to be withheld from wages, 
and if the employer ascertains the error 
after filing the return but before the end 
of the calendar year in which the wages 
were paid, the employer shall repay or 
reimburse the employee in the amount of 
the overcolJection prior to the end of the 
calendar year and by the expiration of the 
return period following the return period 
in which the error is ascertained. How
ever, this paragraph does not apply to the 
extent that, after reasonable efforts, the 
employer cannot locate the employee. 

(ii) If the employer repays the amount 
of the overcollection to an employee, the 
employer shall obtain and keep as part of 
its records the written receipt of the em
ployee, showing the date and amount of the 
repayment. 

(iii) If the employer reimburses the 
amount of the overcollection to an em
ployee, the employer shall keep as part 
of its records evidence of reimbursement. 
The employer shall reimburse the em
ployee by applying the amount of the 
overcollection against the tax under sec
tion 3402, which otherwise would be 
required to be withheld from wages paid 
by the employer to the employee in the 
calendar year in which the overcollection 
is made and prior to the expiration of the 
return period following the return period 
in which the error is ascertained. If the 
amount of the overcollection exceeds the 
amount so applied against such tax, the 
excess amount shall be repaid to the em
ployee as required by this section. 

(iv) For purposes of this paragraph 
(b)(2), an error is ascertained when the 
employer has sufficient knowledge of the 
error to be able to correct it. 

Par. 11. Section 31.6413(a)-2 is re
vised to read as follows: 

§31.6413(a)-2 Adjustments of 
overpaymems. 

(a) In [?eneral. (1) An employer who 
has overcollected or overpaid employee 
Federal Insurance Contributions Act 
(FICA) tax under section 3101 or em
ployer FICA tax under section 31 II, em
ployee Railroad Retirement Tax (RRTA) 
tax under section 3201 or employer RRTA 
tax under section 3221, or income tax re
quired under section 3402 to be withheld, 
and has repaid the amount of the over
collection of such tax to the employee, 
shall correct such error as provided in this 
section. Such correction may constitute 
an interest-free adjustment as provided in 
paragraph (b) or (c) of this section. 

(2) Every correction under this section 
of an overpayment of tax shall be made 
on the prescribed fonn that corresponds to 
the return being corrected. The form, filed 
in accordance with this section and the in
structions, will constitute an adjusted re
turn for the return period being corrected. 

(3) Every adjusted return on which an 
overpayment is corrected pursuant to this 
section shall include a certification that the 
employer has repaid or reimbursed its em
ployee, except where taxes were not with
held from the employee or where, after rea
sonable efforts, the employer cannot lo
cate the employee. Every adjusted return 
shall designate the return period in which 
the error was ascertained and the return pe
riod being corrected, explain in detail the 
grounds and facts relied upon to support 
the correction, and set forth such other in
formation as may be required by this sec
tion and §31.6413(a)-1 and by the instruc
tions relating to the form. Every adjusted 
return, filed by an employer, for overpay
ment of employee FICA tax under section 
3101 or employee RRTA tax. under sec
tion 3201 collected from an employee in 
a calendar year prior to the year in which 
the adjusted return is filed, must also in
clude a certification that the employer has 
obtained the employee's written statement 
that the employee has not claimed refund 
or credit of the amount of the overcollec
tion, or if so, such claim has been rejected, 
and that the employee will not claim re
fund or credit of the amount. 

(4) For purposes ofthis section, an error 
is ascertained when the employer has suf
ficient knowledge of the error to be able to 
correct it. 

(5) For provisions related to furnish
ing employee statements and corrected 
employee statements reporting wages and 
withheld taxes, see sections 6041 and 
6051 and §§1.6041-2 and 31.6051-1 of 
this chapter. For provisions relating to 
filing infonnation returns and corrected 
infonnation returns reporting wages and 
withheld taxes, see sections 6041 and 
6051 and §§1.6041~2 and 31.6051-2 of 
this chapter. 

(b) Federal Insurance Contributions 
Act and Railroad Retirement Tax Act-( 1 ) 
Overcollection ascertained before return 
is filed. If an employer collects more than 
the correct amount of employee FICA 
or RRTA tax from an employee, and if 
the employer ascertains the error before 
filing the return on which the employee 
tax with respect to such wages or com
pensation is required to be reported, and 
repays or reimburses the employee under 
§31.6413(a)-1(a)(I), the employer shall 
not report on any return or pay to the IRS 
the amount of the oven;olleclion. If the 
employer does not repay or reimburse 
the amount of the overcollection under 
§31.6413(a)-I(a)(I) before filing the re
turn, the employer must report the amount 
of the overcollection on the return. How
ever, the reporting and payment of the 
overcollection may be treated as an error 
ascertained after the return is filed for pur
poses of paragraph (b )(2) of this section. 

(2) Error ascertained after return is 
filed-(i) Employee tax. If an employer 
files a return for a return period on which 
FICA tax. or RRTA tax is required to be re
ported and reports on the return more than 
the correct amount of employee FICA or 
RRTA tax, and if the employer ascertains 
the error after filing the return, and repays 
or reimburses the employee the amount 
of the overcollection of employee tax, 
as provided in §31.6413(a)-1(a)(2), the 
employer may correct the error through 
an interest-free adjustment as provided in 
this section. The employer shall adjust 
the overpayment of tax by reporting the 
overpayment on an adjusted return for 
the return period in which the wages or 
compensation was paid, accompanied by 
a detailed explanation of the amount being 
reported on the adjusted return as required 
by paragraph (a)(3) of this section. Excepl 
as provided in paragraph (d) of this sec
tion, the reporting of the overpayment Oll 

an adjusted return constitutes an adjust· 
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ment within the meaning of this section 

only if the adjusted return is filed by the 

due date of the return for the return period 

following the return period m which the 

error is ascertained and before the expira

tion of the period of limitations on credit 

or refund. For purposes of the preceding 

sentence. the due date for filing the ad

justed return is determined by reference to 

the return being corrected. The employer 

shall take the adjusted amount as a credit 

towards payment of employment tax lia

bilities for the return period in which the 

adjusted return is filed unless the IRS no

tifies the employer that the adjustment is 

not permitted under paragraph (d) of this 
section. 

(ii) Employer tax. If an employer files 

a return for a return period on which FICA 

tax or RRTA tax is required to be reported 
and reports on the return more than the cor

rect amount of employer FICA or RRTA 

tax. and if the employer ascertains the er
ror after filing the return. the employer 

may correct the error through an inter
est-free adjustment as provided in this sec

tion. The employer must first repay or re
imburse the employee the amount of any 
overcollection of employee tax, if any, pur
suant to §31.6413(a)-I(a)(2), before mak

ing the adjustment for the employer share. 
unless the employer could not locate the 
employee after reasonable efforts. The 

employer shall adjust the overpayment of 
tax by reporting the overpayment on an ad

justed return for the return period in which 
the wages or compensation was paid. ac
companied hy a detai led explanation of the 
amount being reported on the adjusted re
turn as required by paragraph (a)(3) of this 
section. Except as provided in paragraph 
(d) of this section, the reporting of the 
overpayment on an adjusted return consti
tutes an adjustment within the meaning of 
this section only if the adjusted return is 
filed by the due date of the return for the 
return period following the return period in 
which the error is ascertained and before 
the expiration of the period of limitations 
on credit or refund. For purposes of the 
preceding sentence. the due date for filing 
the adjusted return is determined by refer
ence to the return being corrected. The em
ployer shall take the adjusted amount as a 
credit towards payment of employment tax 
liabilities for the return period in which the 
adjusted return is filed unless the IRS noti
ties the employer that the adjustment is not 
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permitted under paragraph (d) of this sec

tion. 

Ie) Income tax I\'ithheld limn 
\\'(/ges-( I) Ol'ercollecrion ascertained 
hef(l/'e retllm is .filed. If an employer 

collects more than the correct amount of 

income tax required to be withheld from 

wages. and if the employer ascertains the 

error before filing the return on which 

the tax is required to be reported. and re

pays or reimburses the employee under 
~ 31.6413( a)-!( h)( I). the employer shall 

not report on any return or pay to the IRS 

the amount of the overcollection. If the 

employer does not repay or reimburse 

the amount of the overcollection under 

931.64I3(a)-I(b)(l) before filing the re

turn. the employer must report the amount 

of the ovcrcollection on the return. How

ever. the reporting and payment of the 

overcollection may be treated as an error 
ascertained after the return is filed for pur

poses of paragraph (c )(2) of this section. 

(2) Error ascertained after return is 
filed. If an employer files a return for a re

turn period on which income tax required 

to be withheld from wages is required 
to be reported and reports on the return 

more than the correct amount of income 
tax required to be withheld, and if the em
ployer ascertains the error after filing the 
return. and repays or reimburses the em

ployee in the amount of the overcollection 
as provided in 931.6413(a)-l(b)(2). the 

employer may correct the error through 
an interest-free adjustment as provided in 
this section. The employer shall adjust 

the overpayment of tax by reporting the 
overpayment on an adjusted return for the 
return period in which the wages were 
paid. accompanied by a detailed explana
tion of the amount being reported on the 
adjusted return as required in paragraph 
(a)(3) of this section. Except as provided 

in paragraph (d) of this section. the re
porting of the overpayment on an adjusted 
return constitutes an adjustment within the 
meaning of this section only if the adjusted 
return is filed by the due date of the return 
for the return period following the return 

period in which the error is ascertained. 
For purposes of the preceding sentence, 
the due date for filing the adjusted return 
is determined by reference to the return 
being corrected. If the amount of the over
collection is not repaid or reimbursed to 
the employee under §31.6413(a)-I(b)(2), 

there is no overpayment to be adjusted 

under this section. However. the employer 

may adjust an overpayment of tax attrib

utable to an administrative error. that is. 

an error involving the inaccurate reporting 

of the amount withheld. pursuant to this 

section. The employer shall take the ad

justed amount as a credit towards payment 

of employment tax liabilities for the re

turn period in which the adjusted return is 

filed unless the IRS notifies the employer 

that the adjustment is not permitted under 

paragraph (d) of this section. 

(d) Adjustments not permitted-(I) 
111 general. If an adjustment cannot be 

made. a claim for refund or credit may be 
filed in accordance with §31.6402(a)-2 or 

931.6414-1. 
(2) 90-dav exception. No adjustment in 

respect of an overpayment may be made 

if the overpayment relates to a return pe

riod for which the period of limitations on 

credit or refund of such overpayment will 

expire within 90 days offiling the adjusted 

return. 
(3) No adjustment after claim for refund 

filed. No adjustment in respect of an over

payment may be made after the filing of a 

claim for credit or refund of such overpay
ment under §31.6402(a)-2. 

(4) No adjustment after IRS notifica
tion. No adjustment may be made upon 

notification by the IRS that the adjustment 
is not permitted. 

Par. 12. Section 31.6414-1 is amended 
by revising paragraph (a) to read as fol

lows: 

.931.6414-1 Credit or refund afincome 
tax withheld from wages. 

(a) In Renera!. (I) Any employer who 
pays to the IRS more than the correct 

amount of income tax required to be with
held from wages under section 3402 or 
interest, addition to the tax, additional 

amount. or penalty with respect to such 
tax. may file a claim for refund of the 
overpayment in the manner and subject to 
the conditions stated in this section. The 

claim for refund must designate the return 
period to which the claim relates, explain 
in detail the grounds and facts relied upon 
to support the claim, and set forth such 
other information as may be required 
by the regulations in this section and by 
the instructions relating to the form. No 
refund to the employer will be allowed 
under this section for the amount of any 



overpayment of tax which the employer 
deducted or withheld from an employee. 

(2) For provisions related to furnish
ing employee statements and corrected 
employee statements reporting wages and 
withheld taxes, see sections 6041 and 
6051 and §§1.6041-2 and 31.6051-1. For 
provisions relating to filing information 

returns and corrected information returns 
reporting wages and withheld taxes, see 
sections 6041 and 6051 and §§1.6041-2 
and 31.6051-2. 

(3) For interest-free adjustments of 
overpayments of income tax withheld 
from wages, see §31.6413(a)-2. 

* * * * * 

Linda E. Stiff, 

Deputy Commissioner for 
Services and En/orcement. 

(Piled by the Office of the Federal Register on December 2&, 
2007, 8:45 a.m., and published In the issue of !he Federal 
Register for December 31, 2007, 72 FR. 74233) 

Announcement of Disciplinary Actions Involving 
Attorneys, Certified Public Accountants, Enrolled Agents, 
and Enrolled Actuaries - Reinstatements, Suspensions, 
Censures, Disbarments, and Resignations 
Announcement 2008-5 

Under Title 31, Code of Federal Regu
lations, Part 10, attorneys, certified public 
accountants, enrolled agents, and enrolled 
actuaries may not accept assistance from, 
or assist, any person who is under disbar
ment or suspension from practice before 
the Internal Revenue Service if the assis
tance relates to a matter constituting prac
tice before the Internal Revenue Service 
and may not knowingly aid or abet another 

person to practice before the Internal Rev
enue Service during a period of suspen
sion, disbarment, or ineligibility of such 
other person. 

To enable attorneys, certified public 
accountants, enrolled agents, and enrolled 
actuaries to identify persons to whom 
these restrictions apply, the Director, Of
fice of Professional Responsibility, will 
announce in the Internal Revenue Bulletin 

their names, their city and state, their pro
fessional designation, the effective date 
of disciplinary action, and the period of 
suspension. This announcement will ap
pear in the weekly Bulletin at the earliest 
practicable date after such action and will 
continue to appear in the weekly Bulletins 
for five successive weeks. 

Reinstatement To Practice Before the Internal Revenue 
Service 

Under Title 31, Code of Federal Reg
ulations, Part 10, The Director, Office of 
Professional Responsibility, may entertain 
a petition for reinstatement for any attor-

ney, certified public accountant, enrolled 
agent, or enrolled actuary censured, sus
pended, or disbarred, from practice before 
the Internal Revenue Service. 

Name Address Designation 

Cohen, Peter Edison, NJ CPA 

Brunelle, Roswell J. Queensbury, NY CPA 

Cohick, Jeffrey S. Newville, PA Enrolled Agent 

Cotroneo, Nicholas McLean, VA CPA 

Layson, David A. Corydon, IN Attorney 

Tomasulo, Maria V. Wantagh, NY CPA 

Emeziem, Kelechi C. Antioch, CA Attorney 

Johnston, Gregory A. Muscatine,IA Attorney 

Shapiro, Sidney C. West Pdm Beach, FL CPA 

Hubbard, Cynthia A. Geneva,IL Attorney 

The following individuals' eligibility to 
practice before the Internal Revenue Ser
vice has been restored: 

Date of Reinstatement 

June 01, 2004 

June 10, 2004 

October 30, 2004 

February 28, 2007 

October 06, 2007 

October 16, 2007 

October 17, 2007 

October 17, 2007 

October 29, 2007 

October 31 , 2007 
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Name Address Designation Date of Reinstatement 

Moss, Steve E. Henderson, NC CPA November 29.2007 

Schaffer, Robert J. Baiting Hollow. NY CPA December 04, 2007 

Woods. Dalton C. Carrollton. TX Enrolled Agent December 04. 2007 

Brown, Arthur I. Miami. FL CPA December 14.2007 

Consent Suspensions From Practice Before the Internal 
Revenue Service 

Under Title 31, Code of Federal Regu
lations. Part 10. an attorney, certified pub
lic accountant. enrolled agent. or enrolled 
actuary. in order to avoid the institution 
or conclusion of a proceeding for his or 
her disbarment or suspension from prac
tice before the Internal Revenue Service, 

may offer his or her consent to suspension 
from such practice. The Director. Office 
of Professional Responsibility. in his dis
cretion, may suspend an attorney, certified 
public accountant, enrolled agent, or en
rolled actuary in accordance with the con
sent offered. 

Name Address Designation 

Bauman, John 1. Battle Creek. MI CPA 

Montgomery, Dwight M. Redlands, CA Attorney 

Deku. John V. Toledo,OH Attorney 

Ying. William F. Beverly Hills, CA CPA 

Brill. Ann M. Sheboygan, WI CPA 

Benvin. Anne C. Phoenix. AZ Enrolled Agent 

Kingman. William B. San Antonio. TX Attorney 

Nurney. 1. Christopher Hatboro. PA CPA 

Wren. Gary M. Redding. CA Enrolled Agent 
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The following individuals have been 
placed under consent suspension from 
practice before the Internal Revenue Ser
vICe: 

Date of Suspension 

Indefinite 
from 
October I, 2007 

Indefinite 
from 
October I, 2007 

Indefinite 
from 
October 8, 2007 

Indefinite 
from 
October 9, 2007 

Indefinite 
from 
October 10, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 29, 2007 



Name Address Designation Date of Suspension 

Beck. Brian S. Boston, MA CPA Indefinite 
from 
November 1, 2007 

Draper, Jeffrey L. Olathe, KS CPA Indefinite 
from 
November I, 2007 

Ehrlich, Gary P. Chevy Chase, MD CPA indefinite 
from 
November 1, 2007 

Garrison, John C. Prairie Village, KS CPA Indefinite 
from 
November I, 2007 

Greenslit. Wayne Keene, NH CPA Indefinite 
from 
November I, 2007 

Moran, Philip D. Salem, MA Attorney Indefinite 
from 
November 1, 2007 

Wright, Cory Reno, NV CPA Indefinite 
from 
November I, 2007 

Turbeville, Mary A. Geyserville, CA Enrolled Agent Indefinite 
from 
November 16, 2007 

Saffold, Rodger P. Cleveland, OH CPA Indefinite 
from 
December 1. 2007 

Voss, Patrick W. Metairie, LA CPA Indefinite 
from 
December I, 2007 

Rosner, Ronald I. Manahawkin, NJ CPA Indefinite 
from 
December 13, 2007 

Johnson, Jr., Stanley Miami.FL Attorney Indefinite 
from 
December 14, 2007 
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Expedited Suspensions From Practice Before the Internal 
Revenue Service 

Under Title 31. Code of Federal Regu
lations, Part 10, the Director, Office of Pro
fessional Responsibility. is authorized to 
immediately suspend from practice before 
the Internal Revenue Service any practi
tioner who. within five years from the date 

the expedited proceeding is instituted (1) 

has had a license to practice as an attor
ney, certified public accountant, or actuary 
suspended or revoked for cause or (2) has 
been convicted of certain crimes. 

Name Address Designation 

Crotts, William P. Phoenix, AZ Attorney 

Daugherty, Troy L. Olathe, KS Attorney 

Driscoll, Jr., Wilfred C. Somerset, MA Attorney 

Shah, Ashok S. Manalapan, NJ CPA 

Sheline, Calvin L. Camp Verde, AZ CPA 

Bosse, Leigh D. Hillsborough, NH Attorney 

Webb, James E. Nashville, TN CPA 

Gottschalk, Don E. Cedar Falls, IA Attorney 

Joy, Steven B. Paton,IA Attorney 

Smallwood, Teresa L. Durham, NC Attorney 

Donaldson, lames F. Denver. CO Attorney 

Roux. lohnathan M. Fair Oaks, CA CPA 
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The following individuals have been 
placed under suspension from practice be
fore the Internal Revenue Service by virtue 
of the expedited proceeding provisions: 

Date of Suspension 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 24, 2007 

Indefinite 
from 
October 25, 2007 

Indefinite 
from 
October 31, 2007 

Indefinite 
from 
October 31, 2007 

Indefinite 
from 
November 2, 2007 

Indefinite 
from 
November 15, 2007 

Indefinite 
from 
November 20, 2007 



Name Address Designation Date of Suspension 

Linville, Wiley T. Denver, CO Attorney Indefinite 
from 
December 4, 2007 

Andrade, Sergio R. Inver Grove Hghts, MN Attorney Indefmite 
from 
December 13, 2007 

Arzani, Mitzi H. Charlotte, NC CPA Indefinite 
from 
December 13, 2007 

Catron, Stephen B. Knoxville, TN Attorney Indefinite 
from 
December 13, 2007 

Coulagouri, Louis A. Moorestown, NJ Attorney Indefinite 
from 
December 13,2007 

Crown, Charles K. Blakeslee, PA CPA Indefinite 
from 
December 13, 2007 

George, Philip J. Great Falls, VA Attorney Indefinite 
from 
December 13, 2007 

Heitz, John P. Oneill, NE Attorney Indefinite 
from 
December 13, 2007 

Jones, William F. Park Rapids, MN Attorney Indefinite 
from 
December 13, 2007 

Khoury, Arthur M. Lawrence, MA Attorney Indefinite 
from 
December 13, 2007 

McGree, Charles A. Fort Payne, AL Attorney Indefinite 
from 
December 13,2007 

Nason, George H. Franklin, TN Attorney Indefinite 
from 
December 13, 2007 

Owen, Thomas A. Arlington, TX Attorney Indefinite 
from 
December 13, 2007 

Ozulumba, Michael Boston, MA Attorney Indefinite 
from 
December 13, 2007 

Phillips, Mark A. Elm Grove, WI Attorney Indefinite 
from 
December 13, 2007 
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Name Address 

Simpson, Joseph H. Amite, LA 

Sipes, Laura A. St. Charles, MO 

Sullivan, Joseph O. Warwick, NY 

Szegda, Michael A. Old Tappan. NJ 

Misch, Paul M. Akron,OH 

Brenner. Allen L. Long Beach, NY 

Cook. Rirchard B. Cockeysville. MD 

Shang. Wade V. S. San Francisco, CA 

Designation 

Attorney 

Attorney 

Attorney 

Attorney 

Attorney 

Attorney 

Attorney 

CPA 

Date of Suspension 

Indefinite 

from 
December 13, 2007 

Indefinite 

from 
December 13, 2007 

Indefinite 

from 
December 13, 2007 

Indefinite 

from 
December 13. 2007 

Indefinite 
from 
December 17, 2007 

Indefinite 
from 
December 20, 2007 

Indefinite 
from 
December 20, 2007 

Indefinite 
from 
December 20, 2007 

Suspensions From Practice Before the Internal Revenue 
Service After Appeal 

Under Title 31, Code of Federal Regu- party may appeal to the Secretary of the 
lations, Part 10, after a decision is issued Treasury. The following individuals have 
by an Administrative Law Judge, either been placed under suspension from prac-

Name Address Designation 

Andrews. Ted E. Avon, IN CPA 
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tice before the Internal Revenue Service 
AFTER an appeal: 

Effective Date 

Indefinite 
from 
October 19, 2007 



Disbarments From Practice Before the Internal Revenue 
Service After Notice and an Opportunity for a Proceeding 

Under Title 31, Code of Federal Regu- tunity for a proceeding before an adminis
lations, Part 10, after notice and an oppor- trative law judge, the fOllowing individu-

Name Address Designation 

Ruocchio, Raymond Havertown, PA CPA 

Roseman, Eric W. Scottsdale, AZ CPA 

Solomon, Stanley Brooklyn, NY CPA 

Marks, Robert Medfield, MA Attorney 

Censure Issued by Consent 
Under Title 31, Code of Federal Reg

ulations, Part 10, in lieu of a proceeding 
being instituted or continued, an attorney, 
certified public accountant, enrolled agent, 

or enrolled actuary, may offer his or her 
consent to the issuance of a censure. Cen
sure is a public reprimand. 

Name Address Designation 

Villarreal, Ricardo Houston, TX EA 

Meisgeier, Deborah K. Richmond, TX EA 

O'Brien, Colleen D. Wimer Park, FL CPA 

Staver, Peter 1. Southgate, MI Attorney 

Weiss, Ira Pittsburgh, PA Attorney 

Orr, William S. KeITVille, TX CPA 

Whitsitt, Richard Panama City, FL CPA 

als have been disbarred from practice be
fore the Internal Revenue Service: 

Effective Date 

April 30, 2007 

August 20, 2007 

September 04, 2007 

October 15, 2007 

The following individuals have con
sented to the issuance of a Censure: 

Date of Censure 

September 24, 2007 

October 16, 2007 

October 24, 2007 

November 06, 2007 

November 29, 2007 

December 04, 2007 

December 04, 2007 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 42.-Low-lncome 
Housing Credit 

The adju'ted applical1k kderal ,hort-tcrm. mld

tenn. and lung-term rate, are ,d forth fnr the month 

of Fcl1ruary 2()()X. See Re\. Rul. 2()()8-lJ. page 3 .. 2. 

Section 162.-Trade or 
Business Expenses 
20 erR I 102-1. lllf.\illc\\ 1'.\I"'lIw.1. 
lA/\(! .~;\ 8()1. 83/.1 

Cell captive guidance. This ruling ex
plains how arrangements between an indi
vidual cell and its owner are analyzed for 
purposes of determining whether there is 
adequate risk shifting and risk distribution 
to constitute insurance. 

Rev. Rul. 2008-8 

ISSUES 

Under the facts described below, do the 
arrangements entered into between X and 
Cell X. and between the subsidiaries of Y 
and Cell Y. of Protected Cell Company 
constitute insurance for federal income tax 
purposes'} If so, are amounts paid by X to 
Cell X and by the subsidiaries of Y to Cell 
Y deductible as "insurance premiums" un
der § 162 of the Internal Revenue Code? 

FACTS 

Protected Cell Company is a legal en
tity formed hy Sponsor under the laws 
of Jurisdiction A. Pursuant to the laws of 
Jurisdiction A. Protected Cell Compml\' 
has established multiple accounts, or cells, 
each of which has its own name and is 
identified with a specific participant, but is 
not treated as a legal entity distinct from 
Protected Cell COlllpa/lv. Spo/lsor owns 
all the common stock of Protected Cell 
Compllll.". All of the non-voting preferred 
stock associated with each cell is owned 
by that cell's participant or participants. 
The terms "common stock" and "preferred 
stock" as used in the Protected Cell COIII
pan\' and cell instruments do not necessar
ily reflect the federal income tax status of 
those instruments. 

Each cell is funded by its participant's 
capital contribution Ithe amount paid by 
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the participant for the preferred stock as
sociated with its cell) and by "premiums" 
collected with respect to contracts to which 
the cell is a party. Each cell is required to 
payout claims with respect to contracts to 
which it is a party. The income. expense. 
assets, liabilities, and capital of each cell 
are accounted for separately from the in
come. expense, assets, liabilities, and cap
ital of any other cell and of Protected Cell 

Company generally. The assets of each 
cell are statutorily protected from the cred
itors of any other cell and from the credi
tors of Protected Cell Company. Protected 

Cell Company maintains non-cellular as
sets and capital representing the minimum 
amount of capital necessary to maintain its 
charter. Each cell may make distributions 
with respect to the class of stock that cor
responds to that cell, regardless of whether 
distributions arc made with respect to any 
other class of stock. In the event a partic
ipant ceases its participation in Protected 
Cell Company, the participant is entitled to 
a return of the assets of the cell in which 
it participated, subject to any outstanding 
obligations of that cell. 

A company like Protected Cell Com
pany is sometimes referred to as a pro
tected cell company, a segregated account 
company or segregated portfolio company. 

Situation I 

X. a domestic corporation, owns all 
the preferred stock issued with respect to 
Cell X. Each year, X enters into a I-year 
contract. or arrangement. whereby Cell X 
"insures" the professional liability risks of 
X, either directly or as a reinsurer of those 
risks. The amounts X pays as "premiums" 
under the annual arrangement are estab
lished according to customary industry 
rating formulas. In all respects. X and Cell 
X conduct themselves consistently with 
the standards applicable to an insurance 
arrangement between unrelated parties. 
In implementing the arrangement, Cell 

X may perform any necessary adminis
trative tasks, or it may outsource those 
tasks at prevailing commercial market 
rates. X does not provide any guarantee 
of Cell X's perfonnance, and all funds 
and business records of X and Cell X are 

separately maintained. Cell X does not 
loan any funds to X. Cell X does not enter 
into any arrangements with entities other 
than X. Taking into account the total assets 
of Cell X, both from capital contributions 
and from amounts received pursuant to 
the annual arrangement with X, Cell X is 
adequately capitalized relative to the risks 
assumed under that arrangement. 

Situation 2 

The facts are the same as in Situation 
I, except that Y, a domestic corporation, 
owns all the preferred stock issued with re
spect to Cell Y. Y also owns all of the stock 
of 12 domestic subsidiaries that provide 
professional services. Each subsidiary in 
the Y group has a geographic territory com
prised of a state in which the subsidiary 
provides professional services. The sub
sidiaries of Y operate on a decentralized 
basis. The services provided by the em
ployees of each subsidiary are performed 
under the general guidance of a supervi
sory professional for a particular facility of 
the subsidiary. The general categories of 
the professional services rendered by each 
of the subsidiaries are the same throughout 
the Y group. Together the 12 subsidiaries 
have a significant volume of independent, 
homogeneous risks. 

Each year, each subsidiary of Y enters 
into a I-year contract, or arrangement, 
with Cell Y whereby Cell Y "insures" the 
professional liability risks of that sub
sidiary, either directly or as a reinsurer 
of those risks. The amounts charged 
each subsidiary as "premiums" under 
the annual arrangements are established 
according to customary industry rating 
formulas. None of the subsidiaries have 
liability coverage for less than 5% nor 
more than 15% of the total risk insured 
by Cell Y. Cell Y retains the risk that it in
sures from the subsidiaries. In all respects, 
Y, Cell Y, and each subsidiary, conduct 
themselves consistently with the standards 
applicable to an insurance arrangement 
between unrelated parties. In implement
ing the arrangement, Cell Y may perform 
all necessary administrative tasks, or it 
may outsource those tasks at prevailing 
commercial market rates. Neither Y nor 



any subsidiary of Y guarantees Cell Y's 

performance, and all funds and business 
records of Y, Cell Y, and each subsidiary, 

are separately maintained. Cell Y does not 
loan any funds to Y or to any subsidiary 

of Y. Cell Y does not enter into any ar
rangements with entities other than Yor its 
subsidiaries. Taking into account the total 
assets of Cell Y, both from capital contri

butions from fand from amounts received 
pursuant to the annual arrangements with 

the subsidiaries of Y, Cell Y is adequately 
capitalized relative to the risks assumed 
under those arrangements. 

LAW 

Section l62(a) of the Code provides, in 

part, that there shall be allowed as a de
duction all the ordinary and necessary ex

penses paid or incurred during the taxable 
year in carrying on any trade or business. 
Section 1.162-1(a) of the Income Tax Reg
ulations provides, in part, that among the 
items included in business expenses are 
insurance premiums against fire, storms, 
theft, accident or other similar losses in the 
case of a business. 

Neither the Code nor the regulations 
define the terms insurance or insurance 

contract. The United States Supreme 
Court, however, has explained that in 
order for an arrangement to constitute in
surance for federal income tax purposes, 

both risk shifting and risk distribution 
must be present. Helvering v. LeGierse, 

312 U.S. 531 (1941). 
Risk shifting occurs if a person facing 

the possibility of an economic loss trans
fers some or all of the financial conse
quences of the potential loss to the insurer, 
such that a loss by the insured does not 
affect the insured because the loss is off

set by the insurance payment. Risk dis
tribution occurs when the party assuming 
the risk distributes its potential liability 
among others, at least in part. Beech Air
craft Corp. v. United States, 797 F.2d 
920,922 (loth Cir. 1986). Risk distribu

tion "emphasizes the broader, social aspect 
of insurance as a method or dispelling the 

danger of a potential loss by spreading its 
cust throughout a group", Commissioner 

v. Treganowan, 183 F.2d 288, 291 (2d 
Cir. 1950), and "involves spreading the 

risk of loss among policyholders." Ocean 
Drilling & Exploration Co. v. United 
States, 24 Cl. Ct. 714, 731 (991) aff'd 

per curiam, 988 F.2d 1135 (Fed. Cir. 

1993). Risk distribution necessarily en
tails a pooling of premiums, so that a po
tential insured is not in significant part 
paying for its own risks. See Humana, fnc. 
v. Commissioner, 881 F.2d 247, 257 (6'h 

Cir. 1989). 
A transaction between a parent and its 

wholly-owned subsidiary does not satisfy 
the requirements of risk shifting and risk 
distribution if only the risks of the par
ent are insured. See Stearns-Roger Corp. 
v. United States, 774 F.2d 414 (loth Cir. 

1985); Carnation Co. \,~ Commissioner, 
640 F.2d 1010 (9th Cir. 1981), cert. denied 
454 U.S. 965 (1981). However, courts 

have held that an arrangement between a 
parent and its subsidiary can constitute in

surance when the parent's premiums are 
pooled with those of unrelated parties if (i) 

insurance risk is present, (ii) risk is shifted 
and distributed, and (iii) the transaction is 
of the type that is insurance in the com
monly accepted sense. See, e.g., Ocean 
Drilling & Exploration Co.; AMt.RCO, 
fnc. v. Commissioner, 979 F.2d 162 (9th 

Cif. 1992); Rev. Rul. 2002-89, 2002-2 
C.S. 984. An arrangement between an in

surance subsidiary and other subsidiaries 
of the same parent may qualify as insur
ance for federal income tax purposes, even 
if there are no insured policyholders out
side the affiliated group, provided the req
uisite risk shifting and risk distribution are 

present. See, e.g .• Humana. Inc. v. Com
missioner, 881 F.2d 247 (6th Cir. 1989); 

Kidde Industries v. u.s., 40 Fed. Cl. 
(1997); Rev. Rul. 2002-90,2002-2 C.B. 
985. 

The qualification of an arrangement as 
an insurance contract does not depend on 
the regulatory status of the issuer. See. 
e.g., Commissioner v. Treganowan, 183 

F.2d 288 (2d Cir. 1950) (arrangement with 
stock exchange "gratuity fund" treated as 
life insurance because the requisite risk 
shifting and risk distribution were present). 
See also Rev. Rul. 83-172,1983-2 C.B. 
107 (group issuing workmen's compen

sation insurance taxable as an insurance 
company even though not recognized as an 

insurance company under state law); Rev. 
Rul. 83-132, 1983-2 C.B. 270 (non-cor

porate business entity taxable as an insur
ance company if it is primarily engaged 
in the business of issuing insurance con
tracts). The same principles apply to de

termine the insurance contract status of an 

arrangement involving a cel! of a protected 

cell company as apply to determine the sta

tus of an arrangement with any other is

suer. 

ANALYSIS 

In order to determine the nature of an 

arrangement for federal income tax pur
poses, it is necessary to consider all the 
facts and cirt:umsldm;e;:s in a particular 
case, including not only the terms of the 
arrangement, but also the entire course 
of condut:t of the parries. Thus, an ar

rangement that purports to be an insurance 
contract but lacks the requisite risk distri
bution may instead be characterized as a 
deposit arrangement. a loan, a contribution 
to capital (to the extent of net value, if any) 
an indemnity arrangement that is not an 

insurance contract, or otherwise, based on 
the substance of the arrangement between 
the parties. The proper characterization of 
the arrangement may determine whether 
the issuer qualifies as an insurance com
pany and whether amounts paid under the 
arrangement may be deductible. 

Under the facts presented, all the in

come, expense, assets, liabilities and cap
ital of Cell X are separately accounted for 

and, upon liquidation, become the prop
erty of X, who is the sole shareholder with 
respect to Cell X. The amounts X pays as 
premiums under the I-year agreement to 
"insure" its professional liability risks are 
held by Cell X. together with any capital 
and surplus, for the satisfaction of X's 

claims. The premiums that Cell X earns 
from its arrangement with X constitute 

100% of its total premiums earned during 
the taxable year; the liability coverage Cell 
X provides to X accounts for all the risks 
borne by Cell X. In the event of a claim, 

payment will be made to X out of X's own 
premiums and contributions to the capital 
of Cell X; no amount may be paid out of 
any other cell in satisfaction of any claims 
by X. The arrangement hetween X and 
Cell X is akin to an arrangement between 

a parent and its wholly-owned subsidiary, 
which, in the absence of unrelated risk, 

lacks the requisite risk shifting and risk 
distribution to constitute insurance. Be

cause Cell X does not enter into arrange
ments with any policyholders other than 

X, the arrangement between X and Cell X 
is not an insurance (anti act for federal in

come tax purposes, and X may not deduct 
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amounts paid pursuant to the arrangement 
as "insurance premiums" under § 162. 
See Rev. Rul. 2005-40. 2005-2 C.B. 4 
(arrangement lacks necessary risk distri
bution. and therefore does not qualify as 
insurance. if the issuer of the arrangement 
contracts with only a ~ingle policyholder); 
Rev. Rul. 2002-89. 2002-2 C.B. 984 
(amounts paid by a domestic parent cor
poration to its wholly owned insurance 
subsidiary are not deductible as insurance 
premiums if the parent's premiums are not 
sufficiently pooled with those of unrelated 
parties ). 

All the income. expense, assets. liabili
ties and capital of Cell Y likewise are sep
arately accounted for. and upon liquida
tion. become the property of Y. who is the 
sole shareholder with respect to Cell Y. Un
der the arrangements between the 12 sub
sidiaries of Yand Cell Y. the subsidiaries 
shift to Cell Y their professional liability 
risks in exchange for premiums that are 
determined at arms-length. Those premi
ums are pooled such that a loss by one sub
sidiary is not in substantial part, paid from 
its own premiums. The subsidiaries of Y 
and Cell Y conduct themselves in all re
spects as would unrelated parties to a tra
ditional insurance relationship. Had the 
subsidiaries of Y entered into identical ar
rangements with a sibling corporation that 
was regulated as an insurance company. 
the arrangements would constitute insur
ance and amounts paid pursuant to the ar
rangements would be deductible as insur
ance premiums under § 162. See Rev. 
Rul. 2002-90. 2002-2 C.B. 985. The 
fact that the subsidiaries' risks were in
stead shifted to a cell of a protected cell 
company, and distributed within that cell. 
does not change this result. Accordingly, 
the arrangements between Cell Y and each 
subsidiary of Yare insurance contracts for 
federal income tax purposes; amounts paid 
pursuant to those arrangements are insur
ance premiums, deductible under § 162 if 
the requirements for deduction are other
wise satisfied. 

HOLDINGS 

[n Situation I. the annual arrangement 
between Cell X and X does not consti
tute insurance for federal income tax pur
poses. In Situation 2. the arrangements be
tween Cell Y and each subsidiary of Y do 
constitute insurance for federal income tax 
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purposes: amounts paid pursuant to those 
arrangements are deductible as insurance 
premiums under § 162 if the requirements 
for deduction are otherwise satisfied. 

ADDITIONAL GUIDANCE 

The Internal Revenue Service and the 
Treasury Department are aware that fur
ther guidance may be needed in this area. 
Notice 2008-19, this Bulletin, requests 
comments on further guidance that ad
dresses when a cell of a Protected Cell 
CompallY is treated as an insurance com
pany for federal income tax purposes. 

DRAFfING INFORMATION 

The principal author of this revenue rul
ing is Chris Lieu of the Office of the As
sociate Chief Counsel (Financial Institu
tions & Products). For further informa
tion regarding this revenue ruling, contact 
Mr. Lieu at (202) 622-3970 (not a toll-free 
call). 

Section 280G.-Golden 
Parachute Payments 

Federal short-term. mid-term. and long-term rates 
are set forth for the month of February 2008. See Rev. 
Rul. 2008-9. page 342. 

Section 382.-Limitation 
on Net Operating Loss 
Carryforwards and Certain 
Built-In Losses Following 
Ownership Change 

The adjusted applicable federal long-term rate is 
,et forth for the month of February 2008. See Rev. 
Rul. lOOR-9. page 342. 

Section 412.-Minimum 
Funding Standards 

The adjusted applicable federal short-term. mid
term. and long-term rates are set forth for the month 
of February 2008. See Rev. Rul. 2008-9, page 342. 

Section 467.-Certain 
Payments for the Use of 
Property or Services 

The adjusted applicable federal short-term, mid
tcnn. and long-tenn rates are set forth for the month 
of February 2008. See Rev. Rul. 2008-9, page 342. 

Section 468.-Special 
Rules for Mining and Solid 
Waste Reclamation and 
Closing Costs 

The adjusted applicable federal short-ternl, mid

term. and long-term rates are ,et forth for the month 

of February 2008. See Rev. Rul. 2008-9, page 342. 

Section 482.-Allocation 
of Income and Deductions 
Among Taxpayers 

Federal short-term. mid·term. and long-term rates 

are set forth for the month of February 2008. See Rev. 

Rul. 2008-9. page 342. 

Section 483.-lnterest on 
Certain Deferred Payments 

The adjusted applicable federal short-term. mid

term. and long-term rates are set forth for the month 
of February 2008. See Rev. Rul. 2008-9, page 342. 

Section 642.-Special 
Rules for Credits and 
Deductions 

Federal short-term. mid-term, and long-tenn rates 
are set forth for the month of February 2008. See Rev. 
Rul. 2008-9. page 342. 

Section 807.-Rules for 
Certain Reserves 

The adjusted applicable federal short-term, mid
term, and long-term rates are set forth for the month 

of February 2008. See Rev. Rul. 2008-9. page 342. 

Section 846.-Discounted 
Unpaid Losses Defined 

The adjusted applicable federal short-term, mid· 
term, and long-term rates are set forth for the month 
of February 2008. See Rev. Rul. 200g-9. page 342. 

Section 1274.-Determi
nation of Issue Price in the 
Case of Certain Debt Instru
ments Issued for Property 
(Also Sections 42, 280G, 382. 412. 467, 468. 482. 
483,642,807,846,1288. 7520, 7872.) 

Federal rates; adjusted federal rates; 
adjusted federal long-term rate and the 
long-term exempt rate. For purposes of 
sections 382, 642, 1274, 1288, and other 



sections of the Code, tables set forth the 
rates for January 2008. 

Rev. Rul. 2008-9 

This revenue ruling provides various 
prescribed rates for federal income tax 
purposes for February 2008 <the current 
month}. Table 1 contains the short-term, 
mid-tenn, and long-term applicable fed-

eral rates (AFR) for the current month 
for purposes of section 1274(d) of the 
Internal Revenue Code. Table 2 contains 
the short-tenn, mid-term, and long-term 
adjusted applicable federal rates (adjusted 
AFR) for the current month for purposes 
of section 1288(b). Table 3 sets forth the 
adjusted federal long-term rate and the 
long-term tax-exempt rate described in 
section 382(f). Table 4 contains the ap-

propriate percentages for determinmg the 
low-income housing credit described in 
section 42(b )(2) for buildings placed in 
service during the current month. Finally. 
Table 5 contains the federal rate for deter
mining the present value of an annuity. an 
interest for life or for a term of years, or 
a remainder or a reversionary interest for 
purposes of section 7520. 

REV. RUL. 2008-9 TABLE 1 

Applicable Federal Rates (AFR) for February 2008 

Period for Compounding 

Short-term 

AFR 
110% AFR 
120% AFR 
130% AFR 

Mid-term 

AFR 
110% AFR 
120% AFR 
130% AFR 
150% AFR 
175% AFR 

Long-term 

AFR 
110% AFR 
120% AFR 
130% AFR 

Short-term adjusted 
AFR 

Annual 

3.11% 
3.43% 
3.74% 
4.06% 

3.51% 
3,87% 
4.22% 
4.57% 
5.29% 
6.l8% 

4.46% 
4.91% 
5.36% 
5.81 % 

Mid-term adjusted AFR 

Long-term adjusted 
AFR 

Annual 

2.84% 

3.36% 

4.23% 

Semiannual 

3.09% 
3.40% 
3.71% 
4.02% 

3.48% 
3.83% 
4.18% 
4.52% 
5.22% 
6.09% 

4.41% 
4.85% 
5.29% 
5.73% 

Quarterly 

3.08% 
3.39% 
3.69% 
4.00% 

3.46% 
3.81% 
4.16% 
4.49% 
5.19% 
6.04% 

4.39% 
4.82% 
5.26% 
5.69% 

REV. RUL. 2008-9 TABLE 2 

Adjusted AFR for February 2008 

Period for Compounding 

Semiannual Quarterly 

2.81 % 2.82% 

3.33% 

4.19% 

3.32% 

4.17% 

Monthly 

3.07% 
3.38% 
3.68% 
3.99% 

3.46% 
3.80% 
4.14% 
4.48% 
5.16% 
6.01% 

4.37% 
4.80% 
5 .. 23% 
5.66% 

Monthly 

2.80% 

3.31% 

4.15% 
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REV RUL. 2008-9 TABLE 3 

Rates Under Section 382 for February 2008 

Adjusted federal long-term rate for the current month 4.23% 

Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted 

federal long-term rates for the current month and the prior two months.) 4.34% 

REV RUL. 2008-9 TABLE 4 

Appropriate Percentages Under Section 42(b)(2) for February 2008 

Appropriate percentage for the 700/[ present value low-income housing credit 7.92% 

3.40% Appropriate percentage for the 300/[ present value low-income housing credit 

REV RUL. 2008-9 TABLE 5 

Rate Under Section 7520 for February 2008 

Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years, 
or a remainder or reversionary interest 4.2% 

Section 1288.-Treatment 
of Original Issue Discount 
on Tax-Exempt Obligations 

The adjusted applicahle federal short-term, mid

term. and long-term rates are set forth for the month 

of Fehruary 200R. See Rev. Rul. 2008-9. page 342. 

Section 7216.-Disclosure 
or Use of Information by 
Preparers of Returns 
26 CFR 30/.72/6-/. Pellulry/ordi.lc/o.lur('uru.le0/ 
tax return i/~forllJlllio". 

T.D.9375 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 301 

Guidance Necessary to 
Facilitate Electronic Tax 
Administration-Updating of 
Section 7216 Regulations 

AGENCY: Internal Revenue Service 
(IRS). Treasury. 

ACTION: Final regulations. 
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SUMMARY: This document contains reg
ulations to update the rules regarding the 
disclosure and use of tax return informa
tion by tax return preparers. Among other 
things, the regulations finalize rules for 
taxpayers to consent to the disclosure or 
use of their tax return information by tax 
return preparers. 

DATES: Effective Date: These regulations 
are effective January 7, 2008. 

Applicability Date: The regulations ap
ply to disclosures or uses of tax return in
formation occurring on or after January I, 
2009. 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains amendments to 
the Regulations on Procedure and Admin
istration (26 CFR Part 30 I) under section 
7216 of the Internal Revenue Code. These 
regulations strengthen taxpayers' ability to 
control their tax return information by re
quiring that tax return pre parers give tax
payers specific information, including who 
will receive the tax return information and 
the particular items of tax return informa
tion that will be disclosed or used, to allow 
taxpayers to make knowing, informed, and 
voluntary decisions over the disclosure or 
use of their tax information by their tax re
turn pre parer. 

Section 7216 imposes criminal penal
ties on tax return preparers who know
ingly or recklessly make unauthorized dis
closures or uses of information furnished 
to them in connection with the preparation 
of an income tax return. In addition, tax re
turn preparers are subject to civil penalties 
under section 6713 for disclosure or use of 
this information unless an exception under 
the rules of section 7216(b) applies to the 
disclosure or use. 

Section 7216 was enacted by section 
316 of the Revenue Act of 1971, Public 
Law 92-178 (85 Stat. 529). In 1988, 
Congress modified the section by limiting 
the criminal sanction to knowing or reck
less, unauthorized disclosures. Public Law 
100-647 (102 Stat. 3749). At the same 
time, Congress enacted the civil penalty 
that is now found in section 6713. Public 
Law 100-647, §6242(a) (102 Stat. 3759). 
In 1989, Congress further modified section 
7216, directing the Treasury Department to 
issue regulations permitting disclosures of 
tax return information for quality or peer 
reviews. Public Law 101-239, §7739(a) 
(103 Stat. 3759). 

The Treasury Department and the IRS 
proposed regulations under section 7216 
on December 20, 1972 (37 FR 28070). Fi
nal regulations were issued on March 29, 
1974 (39 FR 11537). These regulations 
are divided into three parts: §301.7216-1 
for general provisions and definitions; 
§ 301. 7216-2 for disclosures and uses 



that do not require formal taxpayer con
sent; and §30l.7216-3 for disclosures and 
uses that require formal taxpayer consent. 
Since the regulations were adopted in 
1974, the Treasury Department and the 
IRS have amended §30I.7216-2 on occa
sion, but §§301.7216-1 and 30l.7216-3 
have remained unchanged. 

A notice of proposed rulemaking 
(REG-137243-02, 2006-1 C.B. 317) was 
published in the Federal Register (70 FR 
72954) on December 8, 2005. Concur
rently with publication of the proposed 
regulations, the IRS published Notice 
2005-93, 2005-2 C.B. 1204 (December 
07, 2005), setting forth a proposed revenue 
procedure that would provide guidance to 
tax return preparers regarding the format 
and content of consents to disclose and 
consents to use tax return information un
der §30l.7216-3. 

Written comments were received in re
sponse to the notice of proposed rulemak
ing. A public hearing was held on April 4, 
2006. Commentators appeared at the pub
lie hearing and commented on the notice 
of proposed rulemaking. 

All comments were considered and are 
available for public inspection upon re
quest. This preamble summarizes most 
of the comments received by the IRS and 
Treasury Department. After consideration 
of the written comments and the comments 
provided at the public hearing. the pro
posed regulations under section 7216 are 
adopted as revised by this Treasury deci
sion. 

Concurrently with publication of these 
regulations, the IRS is publishing a rev
enue procedure and an advanced notice of 
proposed rulemaking. The revenue proce
dure provides guidance on the format and 
content of consents to disclose or use tax 
return information under §301.7216-3 for 
taxpayers filing a return in the Form 1040 
series, e.g., Form 1040, Form 1040NR, 
Form l040A, or Form 1040EZ. The rev
enue procedure also provides specific 
guidance for electronic signatures when a 
taxpayer filing a return in the Form 1040 
series executes an electronic consent to 
the disclosure or use of the taxpayer's tax 
return information. 

The advanced notice of proposed rule
making requests comments regarding a 
proposed rule under §301.7216-3 that 
a tax return preparer may not obtain a 
consent to disclose or use tax return infor-

mation for the purpose of the tax return 
pre parer soliciting, or the taxpayer obtain
ing, a refund anticipation loan (RAL) or 
certain other products. 

Summary of Comments 

I. Preamble. 

Some commentators recommended that 
the final regulations specify the existing 
revenue rulings, notices, and other guid
ance under section 7216 that continue to 
have effect under the final regulations. 
While the final regulations do not identify 
all guidance that has continuing effect, the 
section of this Treasury decision entitled 
"Effect un Other Documents" specifies 
guidance that Treasury and the IRS have 
determined as contrary to the regulations. 

One commentator requested that 
the preamble of the regulations clarify 
whether a tax return preparer may offer 
for sale an insurance policy that will re
imburse the taxpayer additional tax the 
taxpayer is required to pay under certain 
circumstances involving errors by the tax 
return pre parer. Section 7216 and the 
regulations thereunder govern only a tax 
return preparer's disclosure or use of tax 
return information. To the extent that a tax 
return preparer offers a product, such as 
insurance, where the offer is based on the 
disclosure of tax return information to a 
third party, or where use of such tax return 
information serves as the basis for making 
the offer, section 7216 and the regulations 
thereunder only govern whether use or 
disclosure of the tax return information 
requires taxpayer consent. 

2. §301.7216-1 Penalty for Disclosure or 
Use afTax Return Information. 

A. Statutory provisions. 

Some commentators recommended 
that Treasury and the IRS seek legislative 
changes to section 7216. More specifi
cally, these commentators recommended 
that the amount of the section 7216 crim
inal penalty be increased. that the amount 
of the section 6713 civil penalty be in
creased, and that the Code be amended to 
provide a private right of action against 
tax return preparers. Another commenta
tor recommended amending section 7216 
to provide a means to abate the penalty 
in cases where reasonable cause and good 

faith is established. This commentator 
also recommended that Treasury and the 
IRS not attempt to regulate the disclosure 
or use of tax return information in the 
context of a criminal statute. section 7216, 
but that only civil penalties should apply. 

Requests for statutory changes to sec
tions 7216 and 6713 are outside of the 
scope of these regulations. Section 7216 
expressly provides for Treasury to pro
mulgate regulations to exempt certain 
disclosures or uses of information from 
the statute's criminal sanction. Although 
Treasury and the IRS do not have the 
regulatory authority to provide for a rea
sonable cause exception under section 
7216, the crirnmal penalty provided for 
by that statute is premised on a finding of 
knowing or reckless conduct. 

B. Tax return preparer. 

One commentator requested expanding 
the definition of tax return preparer to in
clude clerical staff involved in preparation 
of a tax return. Because the definition of 
tax return preparer in the regulations al
ready encompasses clerical staff involved 
in the preparation of a return, no change is 
needed to address this comment. 

While approving of the generally broad 
scope of the term "tax return preparer," one 
commentator expressed concern that the 
term did not cover employees of tax return 
preparers who do not personally assist in 
the preparation of tax returns or the provi
sion of auxiliary services. That commenta
tor recommended that section 7216 should 
nonetheless apply to any employee. This 
comment was not adopted. The statute ap
plies only to persons "engaged in the busi
ness of preparing, or providing services 
in connection with the preparation of, re
turns." The regulations, however, do not 
permit disclosure by one employee of a 
tax return preparer to another employee of 
the tax return preparer on the basis of em
ployment status alone. See Treas. Reg. 
§301.72l6-2(c). 

Based on recent amendments to sec
tion 7701(a)(36) of the Code (which post
amendment applies more generally to tax 
return preparers other than income tax re
turns). the final regulations were revised to 
omit the language in the proposed regula
tions pertaining to the lack of uniformity 
of the definition of tax return preparer pro
vided in section 770\(a)(36) and the def-
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inition of tax return preparer for purposes 
of section 7216. 

C. Tax return information. 

Some commentators expressed concern 
that the definition of tax return informa
tion encompasses an overly broad amount 
of information. One commentator recom
mended that a taxpayer's name, address, 
telephone number, e-mail address, and 
identification number should not be treated 
as tax return information. Another com
mentator recommended that a taxpayer's 
name, address, and other contact informa
tion should be available for a tax return 
preparer to use to provide the taxpayer 
with any information that the tax return 
preparer believes may be of interest to 
the taxpayer. These recommendations re
garding tax return information were not 
adopted because information revealing the 
identity of. or how to contact, a person 
is information central to one's privacy 
and deserving of treatment as tax return 
information when submitted for, or in 
connection with, the preparation of a tax 
return. Section 30 1.72 1 6--2(n), however, 
permits tax return preparers to make lim
ited use of taxpayer's contact information 
to offer tax information or additional tax 
return preparation services to previous 
customers. 

One commentator recommended elimi
nating language from the regulations pro
viding that information maintained in a 
form that is associated with the tax return 
preparation becomes tax return informa
tion regardless of how the information was 
initially obtained. The commentator ques
tioned whether non-tax return information 
could become tax return information as a 
result of the manner in which it is stored 
and maintained by the tax return preparer. 
Treasury and the IRS agree that section 
7216 protects only information furnished 
to a tax return preparer for, or in connec
tion with, the preparation of a return and 
that information does not become tax re
turn information merely by the method in 
which the information is stored. The lan
guage in the proposed regulations that is 
the subject of the comment was included 
to recognize that the protections of section 
7216 may extend to information furnished 
by persons other than the taxpayer, includ
ing information furnished by one person 
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within a firm to a tax return preparer em
ployed by the same firm. In that situation, 
the information in the hands of the tax re
turn pre parer would be tax return informa
tion even if the person furnishing the infor
mation had obtained it other than in con
nection with the preparation of a tax return. 
Because this rule is evident from other pro
visions of the regulations, and the language 
commented upon may create confusion, 
the language has been removed from these 
regulations. 

One commentator expressed concern 
that the proposed regulations improperly 
expand upon section 7216 by defining "tax 
return information" to include information 
derived or generated from tax return in
formation. The commentator commented 
that section 7216 protects only information 
furnished to tax return pre parers, and data 
that a tax return preparer derives from that 
information should not be considered data 
furnished to the tax return preparer. The 
commentator, therefore, recommended 
removing this language from the regula
tions. 

The commentator's recommendation 
was not adopted. Information that a tax re
turn preparer would typically derive from 
other information furnished in connec
tion with the preparation of a return could 
include information on the taxpayer's en
titlement to deductions, credits, losses or 
gains, the amounts thereof, and the amount 
of tax due. It would frustrate the purpose 
of the statute not to protect this informa
tion when a taxpayer has furnished the tax 
return preparer the means to derive it. 

Similarly, the same commentator stated 
that the proposed regulations improperly 
expand upon the statute by defining "tax 
return information" to include "informa
tion received by the tax return preparer 
from the IRS in connection with the pro
cessing of such return." The commentator 
recommended eliminating this language 
from the regulations. This recommenda
tion was not adopted. The statute protects 
information furnished to a tax return pre
parer for, or in connection with, prepara
tion of a return and does not require that 
the taxpayer have furnished the informa
tion. 

Some commentators approved of the 
proposed regulations' definition of tax 
relurn information, but expressed concern 
that Example 1 in §301.72l6--l(b)(3)(ii) 

suggests that information supplied to reg
ister tax preparation software is not tax 
return information unless the tax return 
preparer states during the registration 
process that it will provide updates to 
registrants. These commentators, there
fore, recommended deleting that fact from 
the example. This recommendation was 
adopted to explicitly provide that all in
formation furnished to register tax return 
preparation software is tax return informa
tion. 

Some commentators expressed concern 
that if information furnished to register tax 

return preparation software was treated as 
tax return information, then tax return pre
parers would be required to obtain consent 
from taxpayers prior to updating the tax re
turn preparation software. To address this 
concern, section 301.7216-2(c) of the reg
ulations has been revised. 

D. Disclosure and use. 

One commentator stated that the defi
nition of "use" is overly broad. The com
mentator proposed that the "use" of tax re
turn information should not include tax re
turn preparers informing taxpayers of the 
availability of products and services that 
tax return preparers offer that could ben
efit taxpayers. As an example, the com
mentator stated that informing a taxpayer 
about the availability of a refund antic
ipation loan based on the taxpayer's tax 
return information should not be a "use" 
of tax return information. This recom
mendation was not adopted. The regula
tions require consents for tax return pre
parers to use tax return information so that 
taxpayers themselves determine whether 
they want additional information regard
ing products and services that might ben
efit them. The potential uses of tax return 
information should be clearly described by 
tax return preparers and the potential uses 
must be consented to by taxpayers before 
such uses occur. 

Two commentators recommended that 
tax return preparers should be responsi
ble for subsequent disclosures or uses of 
tax return information by third parties to 
whom tax return preparers made an autho
rized disclosure of tax return information. 
This recommendation was not adopted be
cause section 7216 does not apply to third 
parties who are not tax return preparers. 



E. Providing auxiliary services. 

Section 301.7216-1 (b)(2)(iii) of the 
proposed regulations provides that a per
son is engaged in the business of providing 
auxiliary services in connection with the 
preparation of tax returns as described 
in paragraph (b)(2)(i)(B) of that section 
if, in the course of the person's business, 
the person holds himself out to tax re
turn preparers or to taxpayers as a person 
who perfomls auxiliary services, whether 
or not providing the auxiliary services is 
the person's sole business activity and 
whether or not the person charges a fee for 
the auxiliary services. One commentator 
recommended broadening the definition 
of auxiliary services to include analysis 
of data for purposes of monitoring the 
tax return preparer's business for fraud 
prevention and provision of data storage 
services. These services as well as sim
ilar services are typical of the types of 
auxiliary services that can be provided 
to tax return preparers as contemplated 
by §301.7216-1 (b)(2)(iii) and are already 
covered by the broad definition of auxil
iary services in the regulations. The same 
commentator also recommended broad
ening the definition of auxiliary services 
to include the analysis of customer ac
tivity to improve services and assistance 
in connection with preparation for tax
payer audits. These services are already 
addressed in other parts of the regulations. 
See §§301.7216-2(o) and 301.7216-2(k). 

F. Exclusions under §30 1.7216-1 (b)( 2)( v). 

One commentator recommended 
that the express exclusion under 
§301.7216-1 (b)(2)(v) of the proposed 
regulations of certain persons from the 
definition of tax return preparer should be 
extended to include persons who provide 
"a broad range of financial products and 
services. . . to customers of tax return 
preparers, including savings, transaction, 
and retirement accounts." The commen
tator's recommendation was not adopted 
as the regulations do not provide an ex· 
haustive list of the persons identified as 
excluded from the definition of tax re
turn preparer. To the extent the service 
providers suggested to be excluded by the 
commentator provide services only inci
dentally related to the preparation of the 

return, these persons would be excluded 
under the regulation. 

G. Hyperlinks. 

One commentator reconunended that 
the regulations should not treat as a disclo
sure by a tax return preparer the situation 
where a taxpayer is transferred from the 
tax return preparer's website to a different 
website and the taxpayer separately enters 
information on the different website. This 
recommendation was not adopted because 
the regulations already do not treat this 
fact pattern as a disclosure by the tax re
turn pre parer. 

3. §301. 7216-2 Permissible Disclosures 
or Uses Without Consent of the Taxpayer. 

A. Disclosures to the IRS. 

Section 301.7216-2(b) of the proposed 
regulations provides that tax return prepar
ers may disclose to the IRS any tax return 
information the IRS requests to assist in 
the administration of electronic filing pro
grams. One commentator requested lim
iting this rule to "specific necessary pur
poses, such as compliance by electronic 
return originators." This recommendation 
was not adopted. Return infoonation in the 
hands of the IRS is already protected from 
unauthorized disclosure. See, e.g., section 
6103. 

Other commentators expressed con
cern regarding whether §301.7216-2(b) 
permitted disclosures of tax return infor
mation to the IRS in generaL Because 
the purpose of these regulations is to pro
tect taxpayers from the unauthorized uses 
and disclosures by tax return preparers, 
and because tax return infonnation in the 
hands of the IRS is already protected from 
unauthorized disclosure, § 301. 7216-2(b) 
ha~ been modified to clarify that return 
preparers may disclose any tax return in
formation to the IRS for any purpose. 

B. Use by tax return preparer for purposes 
of updating software. 

Section 301.7216-2(c)(l) of the final 
regulations has been revised to provide 
that if a tax return preparer provides soft
ware to a taxpayer that is used in connec
tion with the preparation or filing of a tax 
return, the tax return preparer may use the 

taxpayer's tax return information to update 
the taxpayer's software for the purpose of 
addressing changes in IRS forms, e-file 
specifications and administrative. regula
tory and legislative guidance or to test and 
ensure the software's technical capabilities 
without obtaining the taxpayer's consent 
under §301.7216-3. 

C. Disclosure to a tax return preparer 
within the same firm located outside of 
the United States. 

Section 301.7216-2( c) of the proposed 
regulations generally provides that an 
officer, employee, or member of a tax 
return preparer in the United States may 
disclose tax return information to another 
officer, employee, or member of the same 
tax return preparer located within the 
United States. Section 30I.7216-2(c)(1) 
of the proposed regulations provides that 
the taxpayer must give consent under 
§301.7216-3 prior to any disclosure of 
tax return information by an officer, em
ployee, or member of a tax return preparer 
in the United States to an officer, em
ployee, or member of the same tax return 
preparer located outside of the United 
States or any territory or possession of 
the United States. One commentator ex
pressed concern that this rule was too 
strict with respect to multinational compa
nies and employees on assignment outside 
of the United States. This commenta
tor stated that such taxpayers anticipate 
that their tax return infonnation will be 
disclosed outside of the United States. 
This commentator recommended that con
sent under §301.7216-3 should not be 
required with respect to disclosures when 
the taxpayer is a multinational company 
or an indivldual taxpayer employed or on 
assignment outside of the United States 
and that an engagement letter explaining 
potential circumstances involving disclo
sures overseas ought to be permitted in 
these situations. 

This recommendation was not adopted. 
As explained in the preamble to the pro
posed regulations, the Treasury Depart
ment and IRS believe that a separate ex
planation is required under these circum
stances in order to advise taxpayers that 
their tax return infonnation is being dis
closed to tax return preparers located out
side the United States. The final regula
tions, however, address the commentator's 
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request for additional flexibility with re

spect to the form and manner of the con

sent for taxpayers other than individuals. 
For tax return pre parers providing tax re

turn preparation services to taxpayers who 
do not file an income tax return in the 
Form 1040 series, e.g., Form 1040, Form 
1040NR, Form IO~OA, or Form I040EZ, 
a consent to disclose tax return informa
tion outside the United States may be in 
any format, including an engagement let
ter to a client, as long as the consent pro
vides sufficient information to enable the 
taxpayer to provide informed consent. For 
tax return pre parers providing tax return 
preparation services to taxpayers who file 
an income tax return in the Form 1040 se
ries, the regulations provide that the Sec
retary may issue guidance, by publication 
in the Internal Revenue Bulletin, proscrib
ing the form and manner of the consent 
to disclose tax return information, includ
ing disclosure of return information out
side the United States. This rule is consis
tent with the general rule adopted by these 
final regulations with respect to a tax re
turn preparer's request for consent to dis
close tax return infonnation. See section 
301.7216-3(a)(3 ). 

Additionally, one commentator rec
ommended that, rather than provide lim
itations on the disclosure of tax return 
information by a tax return pre parer within 
the United States to another tax return pre
parer of the same finn who is located out
side of the United States, the regulations 
should instead pennit such disclosures 
without consent if the tax return preparer 
of the same firm outside of the United 
States consents to adhere to the rules of 
section 7216. This recommendation was 
not adopted because it does not inform 
taxpayers that their tax return information 
will be disclosed outside of the United 
States or allow taxpayers to control the 
decision whether their infonnation is dis
closed overseas. 

D. Disclosures to other tax return 
preparers. 

Section 301.7216-2(d) of the proposed 
regulations provides that disclosures be
tween tax return preparers are authorized 
when the disclosures (i) assist in the prepa
ration of a return; (ii) the services pro
\'ided by the recipient of the disclosure are 
not substantive detenninations or advice 
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affecting a taxpayer's reported tax liabil

ity; and (iii) the disclosure is to a tax re
turn preparer located in the United States. 
Two commentators expressed concern that 
the phrase "substantive determinations or 

advice" is a vague standard and recom
mended the use of examples in the regu

lations that adequately define the phrase. 
The final regulations clarify the meaning 
of substantive determinations and provide 
an example to illustrate the operation of 

this rule. 
One commentator recommended adopt

ing the professional ethics rules of the 
American Institute of Certified Public Ac
countants (AICPA) on outsourcing in lieu 
of §301.72l6-2(d) of the proposed regu
lations. Rule 102 of the AICPA Code of 
Professional Conduct requires that, prior 
to sharing confidential client information 
(such as a tax return) with a third-party 
service provider, an AICPA member must 
infonn the client, preferably in writing, 
that the member may use a third-party 
service provider when providing profes
sional services to the client. Unlike the 
rules in the regulations, the AICPA Code 
of Professional Conduct does not require 
that the client consent to the disclosure of 
tax return infonnation when substantive 
detenninations or advice are sought from 
third parties. Under the AICPA rules, 
AICPA members who use third-party ser
vice providers remain responsible for the 
work done by the service providers and 
they must contract with the third-party 
service provider for the service provider to 
monitor the confidentiality of the client's 
infonnation to the third-party service 
provider. The commentator's recommen
dation that the regulations adopt only the 
protections of the AICPA ethics rules was 
not adopted. The Treasury Department 
and the IRS are concerned that taxpayers 
and tax return infonnation would not be 
adequately protected if a tax return pre
parer could disclose tax return information 
to any third-party service provider without 
taxpayer consent to that disclosure. 

One commentator recommended mod
ifying §301.72l6-2(d) of the proposed 
regulations to allow disclosures between 
franchisors and franchisees in the tax re
turn preparation business according to the 
tenns of their franchise agreement. The 
commentator's recommendation was not 
adopted because the existence of a written 
franchise agreement should not affect the 

confidentiality of a taxpayer's tax return 

information. 
One commentator cntlqued 

§301.7216-2(d) because it will limit the 

benefits tax return preparation firms may 
enjoy from using foreign outsourcing. 
Foreign outsourcing is not prohibited 
by the final regulations, which permit 

the disclosure of tax return information 
outside of the United States if the taxpayer 
consents to such disclosure. One com
mentator recommended that tax return 
preparers should be allowed to disclose 
tax return information to third-party ser
vice providers subject to the requirements 
of the privacy provisions of Title V of 
the Gramm-Leach-BIiley Act, Public 
Law 106-102 (113 Stat. 1338) (GLBA). 
Specifically, the commentator proposed 
that the regulations should permit tax 
return preparers to: (I) execute a written 
contract with a service provider limiting 
the service provider's disclosure or use 
of tax return information; (2) select and 
retain service providers that are capable 
of safeguarding tax return information; 
and (3) implement contractual provisions 
requiring service providers to develop 
and maintain appropriate infonnation 
safeguards. This recommendation was 
not adopted. While the requirements of 
section 7216 and these regulations do not 
override any requirements or restrictions 
of the GLBA, the sensitivity of tax return 
information justifies affording tax return 
infonnation stronger protections than 
other information subject to the GLBA. 

E. Disclosure pursuant to an order of a 
court, or an administrative order, demand, 
request, summons or subpoena which is 
issued in the performance of its duties by a 
Federal or State agency, the United States 
Congress, a professional association 
ethics committee or board, or the Public 
Company Accounting Oversight Board 

One commentator recommended that 
the title of proposed §301.72l6-2(f) be re
vised to add the word "request" following 
the word "demand," to align the subsec
tion's title with the regulation's language 
in §301.72l6-2(f)(5). This recommenda
tion was adopted in the final regulation. 

One commentator recommended re
placing the phrase "professional ethics 
board" in proposed §301.7216-2(f) with 
the phrase "certain professional associ-



ation ethics committees or boards." The 
commentator noted that this change would 
avoid confusion as to whether the refer
ence to professional ethics boards means 
governmental entities that control licens
ing for CPAs Or whether the phrase would 
include professional associations that have 
boards or committees that discipline their 
members, such as the AICPA or state and 
local bar associations. This recommen
dation was adopted, in part, by changing 
the phrase "professional ethics board" to 
"professional association ethics commit
tee or board." Section 301.7216-2(f)(4)(ii) 
separately addresses disclosures to gov
ernment entities charged with licensing, 
registration, or regulation of tax return 
preparers. 

One commentator recommended per
mitting disclosure of tax return informa
tion without taxpayer consent pursuant to 
disclosures re'luired by Federal or State 
laws and administrative rules, but did not 
identify any specific rule or law that re
quired a disclosure in circumstances con
trary to either the preexisting regulations 
or the proposed regulations. Preexisting 
regulations already permitted disclosures 
pursuant to an order of a court or a Federal 
or State agency. These final regulations 
permit disclosures pursuant to an order of 
a court or an administrative order, demand, 
summons or subpoena that is issued in the 
performance of its duties by a Federal or 
State agency, the United States Congress, a 
professional association ethics committee 
or board, or the Public Company Account
ing Oversight Board. The protections of
fered by limiting disclosures to responses 
to specific governmental or quasi-govern
mental requests provide appropriate pro
tection for taxpayer privacy. 

One commentator expressed concern 
about proposed §301.7216-2(f)(5) and the 
safeguarding of tax return information re
ceived by a professional association board 
or committee conducting an ethics inves
tigation. The commentator recommended 
revising §301.7216-2(f)(5) to expressly 
prohibit professional associations from 
publishing as part of any resulting profes
sional disciplinary determination the tax 
return information of a taxpayer furnished 
to them during an ethics investigation of 
a preparer unless the taxpayer provides 
consent. This recommendation was not 
adopted because section 7216 does not 

provide for penalties against third parties 
who receive tax return information in this 
context. 

One commentator recommended re
wording proposed §301.7216-2(f)(6) to 
provide the following: "A written request 
from the Public Company Accounting 
Oversight Board (PCAOB) in connection 
with an inspection under section 104 of the 
Sarbanes-Oxley Act of 2002, 15 U.S.c. 
7214, or an investigation under section 
105 of such Act, 15 U.S. 7215, for use 
in accordance with such Act." The com
mentator noted that this wording describes 
more clearly the situations in which dis
closures to the PCAOB are permitted, 
and to permit registered finns and their 
associated persons to comply with their 
disclosure obligations under the Act. This 
recommendation was adopted. 

One commentator expressed concern 
that permitting the disclosure of tax re
turn information pursuant to a subpoena 
issued by the United States Congress 
is inconsistent with the rules regarding 
disclosures by the IRS to Congress un
der section 6103(f). The commentator 
stated that the regulations may provide a 
method to avoid the specific disclosure 
rules of section 6103(f), which are de
signed to protect taxpayers and prevent 
Congressional abuse of returns or return 
information. Another commentator rec
ommended eliminating the term "demand" 
in §301.7216-2(f)(4)(i) because the com
mentator believes the term is too broad 
and could permit any Federal agency to 
simply ask for tax return information even 
if the agency does not have authority to 
issue "formal legal orders" compelling the 
disclosure. These recommendations were 
not adopted. Both Congress and Federal 
agencies are presumed to act in accor
dance with the law and there are other 
limitations on their abilities to seek tax 
return information. 

F. Disclosure for use in securing legal 
advice, Treasury investigations, or court 
proceedings. 

Final section 301.7216-2(g) has been 
revised to confirm that a tax return pre
parer may disclose tax return information 
to an attorney for purposes of the preparer 
securing legal advice. 

G. Tax return preparers working for the 
same firm. 

Section 301.7216-2(h)(l)(ii) provides 
that a tax return preparer's law or account
ing firm does not include any related or 
affiliated firms. Some commentators ex
pressed concern that this rule reduces the 
application of the §301.7216-2 exceptions 
for tax return preparers that are structured 
as separate legal entities, but are closely 
related. One commentator recommended 
that the regulations be revised to provide 
that the "same firm" standard be deter
mined in a manner similar to the rules 
for qualified employee plans for a single 
employer. This recommendation was not 
adopted. Taxpayers should have a clear 
understanding with whom they are deal
ing. Adopting this recommendation would 
require that a taxpayer understand com
plex rules about which separate legal en
tities are part of the "same firm" as their 
tax return preparer to be able to understand 
who might receive their tax return infor
mation. Additionally, a tax return preparer 
has the ability to obtain consent from a tax
payer to disclose tax return information to 

a related or affiliated firm. 

H. Disclosure or use of tax return 
information in preparation for audit. 

One commentator recommended that a 
tax return preparer should be permitted to 
disclose tax return information to another 
tax return preparer so that the second tax 
return preparer can provide assistance in 
connection with the audit of a return under 
the law of any State or political subdivision 
thereof, the District of Columbia, or any 
territory or possession ofthe United States. 
This comment was not adopted because 
§301.7216-2(k) already permits such dis
closures. 

I. Payment for tax preparation services. 

Section 301.7216-2(1) provides that a 
tax return preparer may disclose and use, 
without the taxpayer's written consent, tax 
return information that the taxpayer pro
vides to the tax return preparer to pay for 
tax preparation services to the extent nec
essary to process the payment. One com
mentator recommended applying this rule 
to the collection of payments. This rec
ommendation was adopted. The exception 
under §301.7216-2(l) for the collection of 
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payments is subject to the same limita

tions as the rule for processing payments. 

Only tax return information that the tax
payer provided to the tax return preparer 

to pay for tax return preparation services 

may be used to collect payment. This lim
itation precludes tax return preparers from 
using any other tax return information to 
collect on delinquent payments. 

J. Lists .tiJl· solicitation of tax return 
husiness. 

Section 30 1.7216-2(n) of the proposed 
regulations provides that a tax return pre
parer may compile and maintain a separate 
list containing solely the names, addresses, 
e-mail addresses, and phone numbers of 
taxpayers whose tax returns the tax return 
preparer has prepared or processed. The 
proposed regulations also state that this list 
may be used by the compiler solely to con
tact the taxpayers on the list for the pur
pose of offering tax information or addi
tional tax return preparation services. One 
commentator recommended adding that no 
mention of services or products other than 
those related to tax preparation services 
may be made. Treasury and the IRS agree 
that the prohibition on using the list to so
licit business other than tax return prepa
ration services could be strengthened, and 
have modified §301.7216-2(n) to address 
the commentator's concern. 

K. Prodllcing statistical information in 
cOllnection with tax return preparation 
husiness. 

Section 301.7216-2(0) of the proposed 
regulations permits a tax return preparer 
to lise tax return information to prepare 
anonymous statistical compilations for 
limited purposes related to management or 
support of the tax return preparer's busi
ness. Two commentators recommended 
that the disclosure or use of tax return 
information in statistical compilations 
should be limited to "internal manage
ment"· because "support'" might be read 
to allow a tax return preparer to target 
specific customers with advertising. This 
recommendation was not adopted because 
*30 1.72l6-2( 0) specifically prohibits the 
disclosure or use of statistical compilations 
III connection with, or in support of. busi
nesses other than tax return preparation, 
and use of lists to solicit additional tax 
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return preparation business is specifically 
governed, and limited, by §30 1.7216-2(n). 

One commentator recommended that 
statistical compilations of tax return in

formation that do not identify taxpayers 
should not be considered "tax return in

formation" for purposes of section 7216. 
The commentator stated that if statisti
cal information is treated as "tax return 
information." such a rule could prevent 
tax return pre parers (especially tax re
turn preparers that are publicly traded) 
from reporting essential data to financial 
regulators or to market participants to pro
vide an accurate picture of the tax return 
preparer's perfonnance and financial con
dition. In response to the concern raised 
by the commentator. the final regulation 
was modified to provide that the compiler 
of the statistical compilation may not dis
close the compilation, or any part thereof. 
to any other person unless the disclosure 
of the statistical compilation is made in 
order to comply with financial accounting 
or regulatory reporting requirements or 
occurs in conjunction with the sale or other 
disposition of the compiler's tax return 
preparation business. 

One commentator recommended that 
tax return preparers located within the 
same firm should be pennitted, without 
obtaining consent, to use tax return infor
mation for "the management, support or 
maintenance of the tax return preparer's 
business." This recommendation was not 
adopted. Because the regulations already 
pennit a tax return preparer to use tax 
return information to prepare statistical 
compilations for limited purposes related 
to management or support of the tax return 
preparer's business, it is unclear how the 
commentator's recommendation would 
further aid in the management or support 
of a tax return preparer's business. 

One commentator recommended that 
the regulations require that "taxpayer iden
tifying" data, such a~ names and social 
security numbers, be redacted from statis
tical information. This recommendation 
was not adopted. The regulations already 
require that statistical compilations must 
be "anonymous." 

L. Quality or peer reviews. 

Section 301.72l6-2(p) of the proposed 
regulations provides that a quality or peer 
review may be conducted only by attor-

neys, certified public accountants, enrolled 

agents, and enrolled actuaries who are eli

gible to practice before the Internal Rev
enue Service. Some commentators rec

ommended that this subsection of the pro
posed regulations should be revised to per
mit other professionals to participate in 

quality or peer reviews. This recommen
dation was not adopted. The restriction 
helps to prevent unauthorized disclosures 
of tax return information by limiting par
ticipation in such reviews to those persons 
subject to Circular 230,31 C.F.R. Part 10. 

M. Extractioll of tax return information 

within software only for the purposes of 

reducing repetitive data ently. 

One commentator recommended that 
the use of computer software designed to 
assist with the preparation of an income tax 
return should be allowed without consent 
to "extract" certain tax return information 
once entered, such as the taxpayer's name 
and address, and reprint such information 
in required fields on the same return in or
der to eliminate repetitive data entry. This 
comment was not adopted because the reg
ulations do not prohibit such a use of tax 
return information where the information 
is being used for the permitted purpose of 
preparing the taxpayer's tax return. 

4. Proposed §301.7216-3: Disclosures 
and Uses Allthorized by Taxpayer 
Consent. 

A. Consent to disclose tax return 
information. 

Some commentators expressed concern 
that the proposed regulations authorize the 
IRS to make available for sale to third par
ties its internal records and data containing 
tax return infonnation. This concern re
flects a fundamental misunderstanding of 
the proposed regulations. The proposed 
regulations do not address any disclosure 
of tax return information by the IRS; the 
proposed regulations address only the dis
closure and use of tax return information 
by tax return pre parers. Separate laws, in
cluding section 6103, strictly protect the 
confidentiality of returns and return infor
mation in the hands of IRS employees and 
others. 

Some commentators expressed concern 
that the proposed regulations would loosen 
the current rules regarding a tax return 



preparer's ability to disclose a client's tax 
return information. This concern is based 
on a misunderstanding of the purpose and 
content of the proposed and preexisting 
regulations. Section 301.7216-3(a)(1) of 
the proposed regulations provides that, 
unless section 7216 or §301.7216-2 autho
rizes the disclosure of tax return informa
tion, a tax return preparer may not disclose 
a taxpayer's tax return information prior 
to obtaining consent from the taxpayer. 
Since 1974, section 301.7216-3(a)(2) has 
provided that, "[iJf a tax return preparer 
has obtained from a taxpayer a consent 
. . . ,he may disclose the tax return 
information of such taxpayer to such 
third persons as the taxpayer may direct." 
Thus, the proposed regulations contained 
the same substantive rule that has been 
in place for over 30 years. Throughout 
the long-standing existence of former 
§301.7216-3(a)(2), there has been no 
objection to the provision that allowed 
taxpayers to provide informed consent to 
tax return preparers disclosing tax return 
information to third parties. 

Nonetheless, commentators criticized 
the proposed rule, stating that it could al
low tax return preparers to induce clients 
into providing unknowing or inadvertent 
consents to sell or otherwise disclose tax 
return information. Furthermore, they ar
gue that disclosure to third parties could 
result in identity theft. Thus, one solution 
these commentators recommend is to pro
hibit taxpayers from ever consenting to the 
disclosure of their tax return information. 

The Treasury Department and IRS did 
not adopt the commentators' recommen
dation. Rather, the final regulations retain 
the general rule that has been in place for 
more than 30 years recognizing that tax
payers should have control over their own 
tax return information and that taxpayers 
should, with appropriate limits and safe
guards, be able to direct tax return prepar
ers to disclose tax return infonnation as 
taxpayers see fit. This rule parallels the 
statutory rule in section 6103(c) that al
lows taxpayers to consent to the IRS dis
closing returns or return information to 
third parties of the taxpayer's choosing. 

In addition, this rule is consistent with 
the privacy protection regime in the Health 
Insurance Portability and Accountability 
Act (HIPAA), Public Law 104-191 (l10 
Stat. 1936). HIPAA permits health care 
providers and health plans to disclose in-

formation about health status, provision of 
health care, or payment to a third party if 
they have obtained authorization from the 
individual patient. 

While identity theft is a significant con
cern, Treasury and the IRS do not believe 
a generalized concern regarding the poten
tial for criminal activity by third parties 
should preclude taxpayers from being able 
to direct the disclosure of tax return infor
mation to third parties for legitimate rea
sons of the taxpayer's own choosing, par
ticularly in the absence of any evidence 
that disclosure of tax return information by 
tax return preparers has been a source of 
identity theft problems. 

While the idea of a complete prohi
bition on consent to disclosure was re
jected, Treasury and the IRS did re\'ise 
§301.7216-3(b)(5), based on several fac
tors. These factors include: I) the fact that 
it is not necessary for tax return preparers 
to disclose certain taxpayer identifying in
formation to other tax return preparers who 
are assisting them in preparing a return; 2) 
the important role a social security num
ber (SSN) plays in the tax administration 
process, and the heightened potential for 
misuse when an SSN is readily associated 
with confidential infonnation, such as tax 
return information; and 3) the heightened 
concern about the theft of an individual's 
confidential information resulting from 
disclosures outside the United States. Sec
tion 301.7216-3(b)(4) now provides that 
a tax return preparer located within the 
United States, including any territory or 
possession of the United States, may not 
obtain consent to disclose a taxpayer's 
SSN to a tax return pre parer located out
side of the United States or any territory 
or possession of the United States. Thus, 
if a tax return preparer located within the 
United States obtains consent from a tax
payer to disclose tax return information to 
another tax return pre parer located outside 
of the United States, as provided under 
§§301.7216-2(c) and 301.7216-2(d), the 
tax return preparer located in the United 
States may not disclose the taxpayer's 
SSN, and the tax return preparer must 
redact or otherwise mask the taxpayer's 
SSN before the tax return information is 
disclosed outside of the United States. If 
a tax return preparer located within the 
United States initially receives or obtains 
a taxpayer's SSN from another tax return 
preparer located outside of the United 

States, however, the tax return preparer 
within the United States may, without 
consent, retransmit the taxpayer's SSN 
to the tax return preparer located outside 
the United States that initially provided 
the SSN to the tax return preparer lo
cated within the United States. Where a 
taxpayer-client requests that a tax return 
preparer within the United States transfer 
the return preparation engagement to a tax 
return preparer located outside the United 
States, the preparer must still redact or 
otherwise mask the taxpayer's SSN before 
the information is disclosed and, in this 
situation, it will be incumbent upon the 
taxpayer to provide the SSN directly to the 
tax return preparer IDcated abroad. 

Some commentators recommended that 
the regulations provide taxpayers with the 
ability to informally initiate a request for 
the disclosure of tax return information 
from their tax return preparers without 
formally following the consent rules of 
§301.7216-3. This recommendation was 
not adopted. As a practical matter, it would 
be difficult to distinguish when a taxpayer 
infonnally initiates a request for the dis
closure of tax return information and when 
tax return preparers merely claim that a 
taxpayer initiated the request for disclo
sure. Additionally, tax return preparers 
are always free to provide taxpayers their 
own returns and taxpayers may disclose 
tax return information to others directly. 

Other commentators recommended that 
the regulations should prohibit disclosure 
to third-party solicitors and not allow tax
payers to consent to disclosures for the 
purpose of receiving solicitations because 
the risks to the taxpayer of providing con
sent inadvertently are too great in compar
ison to the benefit of receiving solicita
tions from third parties. This recommen
dation was not adopted because it denies 
taxpayers the ability to control and direct 
the disclosure of their own tax return in
formation. If taxpayers do not wish to re
ceive offers or solicitations from third par
ties, they can simply refuse to provide the 
consent needed for third parties to receive 
their tax return information. If a tux re
turn preparer obtains written consent under 
circumstances that make the consent un
knowing or uninformed, the consent would 
be invalid under the requirements of the 
regulations. 
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B. Consent to use of tax return 
information. 

Section 301.7216-3 of the preexisting 
regulations provides that a consent to use 
tax return information does not apply for 
purposes of facilitating the solicitation of 
the taxpayer's use of any services or facil
ities furnished by a person other than the 
tax return preparer, unless the other person 
and the tax return preparer are members of 
the same affiliated group of corporations 
within the meaning of section 1504. The 
proposed regulations removed this "affil
iated group" limitation because the affil
iated group concept has little application 
in the context of modem return prepara
tion businesses. The proposed regulations 
also retlected a determination by the IRS 
and Treasury Department that a taxpayer's 
ability to consent to a preparer's use of 
tax return information to solicit additional 
business should not be limited by arbi
trary factors largely beyond the taxpayer's 
knowledge or control, such as the size, di
versity, or organizational structure of the 
tax return pre parer. Some commentators 
expressed concern that removal of the "af
filiated group" limitation would make it 
easier for tax return preparers to disclose 
tax return information to third parties for 
marketing purposes. This comment re
tlects a misunderstanding of the nature of 
a consent governing a tax return preparer's 
use of tax return information. Use con
sents are limited to what a tax return pre
parer can do with tax return information in 
the tax return preparer's own hands; use 
consents cannot be used in connection with 
disclosures to third paI1ies. Thus, iden
tity theft or other abuses by third parties 
could not arise from taxpayers providing 
use consents to tax return preparers. 

Further, prohibiting the commercial use 
of tax return information outright would 
result in no longer allowing legitimate uses 
of tax return information that have evolved 
over time as standard commercial prac
tices. For example, tax return preparers 
could not use tax return information to ad
vise taxpayers of strategies that may pos
itively affect the taxpayers' finances such 
as individual retirement accounts or qual
ified tuition programs, or of the taxpay
ers' eligibility to participate in government 
benefit programs, such as food stamps. 
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C. Prohibit tax return preparers from 
disclosing tax return informatioll for any 

reason unrelated to the preparation of a 

tax ret!lrn. 

Many commentators recommended 

prohibiting tax return pre parers from dis
closing tax return information for any 
purpose unrelated to the preparation of 
tax returns. This recommendation was not 
adopted because there are many legitimate 
purposes for the disclosure of tax return 
information identified in §301.7216-2, 
such as the disclosure of tax return in
formation for the reporting of a crime 
or for an ethics investigation. Similarly, 
there are legitimate purposes, other than 
tax return preparation, when a taxpayer 
would choose to consent to the tax return 
preparer's disclosure of tax return infor
mation. 

As an alternative, some commentators 
recommended that the regulations prohibit 
or greatly restrict the use or disclosure of 
tax return information for marketing pur
poses. They specifically recommended 
banning tax return preparers from disclos
ing tax return information in association 
with taxpayers seeking refund anticipation 
loans (RALs) and similar products. Trea
sury and the IRS did not adopt this recom
mendation because it was not contained in 
the proposed regulations and could have 
a significant impact on existing business 
practices. Concurrently with the publica
tion of these final regulations, however, 
Treasury and the IRS are requesting com
ments on a proposed rule that, if ultimately 
adopted as final, would prohibit tax return 
preparers from using or disclosing tax re
turn information for the purpose of solic
iting, or the taxpayer obtaining, a RAL or 
certain other products. 

Commentators also recommended that 
disclosure of tax return information by 
tax return preparers should be conditioned 
upon the existence of an agreement by 
third parties receiving the information that 
the tax return information will not be used 
for any purpose other than the purpose for 
which the information was provided. This 
recommendation was not adopted because 
policing agreements by third parties is 
outside the scope of section 7216. Section 
7216 governs only the actions of tax return 
preparers. 

D. Obtaining consent through engagement 

letters. 

Some commentators recommended that 
when the regulations require consent to 

disclose or use tax return information, tax 
return preparers should be permitted to ob
tain such consent from "large taxpayers," 

such as large corporations, through an en
gagement letter. These commentators ob
served that it is ordinary business practice 

for tax return preparers and large taxpayers 
to negotiate and set the terms of the provi
sion of services, including the preparation 
of income tax returns, in an engagement 
letter. This recommendation was adopted. 
Treasury and the IRS agree that requiring 
multiple, separate consents would impose 
a significant burden and could frustrate 
these taxpayers' ability to comply with tax 
laws and other regulatory and reporting re
quirements. Section 301.7216-3(a)(3) has 
been modified to provide a set of require
ments regarding the format and content of 
consents to disclose and use tax return in
formation with respect to taxpayers filing 
income tax returns in the Form 1040 se
ries, e.g., Form 1040, Form 1040NR, Form 
1040A, or Form 1040EZ, and a separate 
set of requirements regarding the format 
and content of consents to disclose and use 
tax return information with respect to tax
payers filing all other tax returns. Under 
§301.7216-3(a)(3)(iii), for tax return pre
parers providing tax return preparation ser
vices to taxpayers who do not file an in
come tax return in the Form 1040 series, 
a consent to use or a consent to disclose 
may be in any format, including an en
gagement letter to a client, as long as the 
consent complies with the requirements of 
§301.7216-3(a)(3)(i). 

E. Conditioning services on consent. 

Section 301.72 I 6-3(a)(1) provides that 
a consent to use or disclose tax return in
formation must be knowing and voluntary. 
Section 301.7216-3(a)(l) has been modi
fied to clarify that to condition the provi
sion of services on the taxpayer's consent 
will make the consent involuntary and in
valid unless §301.7216-3(a)(2) applies. 

Section 301.7216-3(a)(2) provides that 
a tax return preparer may condition its pro
vision of preparation services upon a tax
payer's consenting to disclosure of the tax
payer's tax return information to another 



tax return preparer for the purpose of per
forming services that assist in the prepa
ration of, or provide auxiliary services in 
connection with the preparation of, the tax 
return of the taxpayer. One commentator 
requested a clarification regarding whether 
a tax return preparer with offices within 
and outside of the United States is permit
ted to condition its provision of tax prepa
ration services to a taxpayer outside of the 
United States on the taxpayer consenting 
to disclosure. The final regulations permit 
a tax return preparer with offices within 
and outside of the United States to con
dition its provision of tax preparation ser
vices to a taxpayer on the taxpayer's con
senting to disclosure to a return preparer 
located outside the United States. An ex
ample was added to the final regulations to 
clarify this rule. 

Other commentators recommended 
that the regulations should prohibit tax 
return preparers from conditioning the 
provision of any services upon consent. 
This recommendation was adopted by 
inserting the word "any" before "ser
vices" in §301.7216-3(a)(l), to which 
§301.7216-3(a)(2) provides the only ex
ception. 

F. Requests to consent after completed tax 
return provided to taxpayer. 

Proposed section 301.7216-3(b)(2) 
provides that a tax return preparer may not 
request a taxpayer's consent to disclose 
or use tax return information after the tax 
return preparer provides a completed tax 
return to the taxpayer for signature. Com
mentators suggested that there may be 
legitimate circumstances where a request 
to consent is necessary in light of taxpayer 
preferences and is part of client service 
provided by the preparer. Specifically, the 
commentators gave the example of a tax
payer requesting that his or her tax return 
preparer disclose the past three years of the 
taxpayer's tax returns to his or her attorney 
for purposes of preparing the client's es
tate plan. Under the proposed regulation, 
a request for consent to disclose would 
be untimely in this situation, even though 
the taxpayer requests the disclosure as 
part of the client service provided by the 
tax return preparer. As indicated by the 
provisions regarding solicitation of other 
business that were included in the previom 
final regulations, the Treasury Department 

and IRS believe that taxpayers should not 
be the subject of repetitive solicitation 
requests for business made by tax return 
pre parers after the tax preparation engage
ment has ended. Consistent with previous 
final regulations, the final regulation in 
§301.7216-3(b)(2) has been modified to 
state that a tax return preparer may not 
request a taxpayer's consent to disclose 
or use tax return information for purposes 
of solicitation of business unrelated to 
tax return preparation after the tax return 
preparer provides a completed tax return 
to the taxpayer for signature. Under the 
final regulations, the preparer would not 
be precluded from requesting consent to 
disclose the past three years of the tax
payer's tax returns to his or her attorney 
for purposes of preparing the client's estate 
plan according to the example provided 
by commentators. 

G. Prohibition on multiple requests for 
consent. 

Proposed section 301.7216-3(b)(3) 
provides that if a taxpayer declines to pro
vide consent to a disclosure or use of tax 
return information, a tax return preparer 
cannot make another request for consent. 
Some commentators recommended that 
the regulations permit a tax return pre
parer to clarify the purpose and extent of 
the consent if necessary after the tax.payer 
declines to provide consent, and that such 
a clarification should not be treated as a 
second request by the tax return preparer 
to obtain a consent. Another commentator 
stated that tax return preparers should be 
permitted to request consent whenever 
they wish so long as the consent properly 
ue~cribe~ the nature of, and reasons for, 
potential disclosures or uses. The com
mentators' recommendations were based 
upon the recognition that there may be 
legitimate reasons for the preparer to more 
thoroughly explain the request for con
sent and how the consent relates to the 
tax preparation engagement. However, 
Treasury and the IRS are concerned that 
lack of restrictions regarding multiple re
quests for consent regarding the same or 
similar request may cause undue pressure 
to consent where there are repetitious re
quests. In light of these concerns, section 
301.7216-3(b)(3) has been modified to 
provide that, for purposes unrelated to a 
tax preparation engagement, if a taxpayer 

declines a request for consent to the dis
closure or use of tax return information, 
the tax return preparer may not solicit 
from the taxpayer another consent for a 
purpose substantially similar to that of the 
rejected request. Under this rule, there is 
no prohibition regarding the taxpayer in
dependently asking the tax return pre parer 
about a disclosure or use of the taxpayer's 
same tax return information after a de
clined consent request. 

H. Multiple disclosures or multiple uses 
within a single consent form. 

Section 301.7216-3(c)(1) of the pro
posed regulations provides that a taxpayer 
may consent to multiple disclosures within 
the same written document, or multiple 
uses within the same written document. 
One commentator recommended per
mitting taxpayers to consent to multiple 
disclosures and multiple uses with the 
same form. Another commentator rec
ommended prohibiting a taxpayer from 
consenting to multiple disclosures within 
the same written document, or multiple 
uses within the same written document, 
in order to avoid potential taxpayer con
fusion. These recommendations were not 
adopted. 

The proposed rule was intended to em
phasize that disclosure and use are two 
distinct concepts, and a taxpayer may con
sider consenting to one and not the other. 
The comments to the proposed regulations 
demonstrated that there is potential for 
confusion regarding the distinction be
tween disclosure and use. Treasury and 
the IRS believe it is appropriate to re
quire separate consents in situations where 
there is a probability that the taxpayer 
could become confused over the distinc
tion between use and disclosure. Section 
301.7216-3(c)(l) of the final regulations 
provides that for taxpayers who are filers 
of returns in the Form 1040 series. the pro
posed tule is retained. The rule requiring 
separate consents is limited to individuals 
because use or disclosure of that tax re
turn information involves situations where 
confusion is most likely to occur. 

I. Disclosure of all information contained 
within a return. 

Section 301.72l6-3(c)(2) of the pro
posed regulations provides that a consent 
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authorizing the disclosure of all informa
tion contained within a return must set 

forth an explanation of the reason why a 
consent authorizing a more limited dis

closure of tax return information is unsat
isfactory for the purpose of the consent. 
Some commentators characterized this re

quirement as burdensome in certain situ
ations and recommended eliminating this 
requirement. Commentators reasoned that 
a third-party service provider, such as the 
taxpayer's attorney, may request a copy of 
the return and the requirement to provide 
an explanation would interject the preparer 
between the requirements imposed by the 
third-party service provider and the tax
payer. In light of these concerns, sec
tion 301.72l6-3(c)(2) of the final regu
lations modifies this provision to provide 
that where a consent authorizes the disclo
sure of a copy of the taxpayer's tax return 
or all information contained within a re
turn, the consent must provide that the tax
payer has the ability to request a more lim
ited disclosure of tax return information as 
the taxpayer may direct. 

Some commentators concerned with 
marketing of tax return information rec
ommended that disclosure of the entire 
tax return should not be permitted under 
any circumstances. The commentators' 
rationale was that disclosure of the entire 
return is never necessary for marketing 
purposes. This recommendation was not 
adopted because, in general, taxpayers 
should have control over their own tax 
return information and they should be able 
to direct tax return preparers to disclose 
tax return information as the taxpayers see 
fit. 

1. Duration of consent. 

Section 301.7216-3(b)(5) of the pro
posed regulations provides that no consent 
to the disclosure or use of tax return infor
mation may be effective for a period longer 
than one year from the date the taxpayer 
signed the consent. Some commentators 
expressed concern that the duration of con
sent may need to be effective for a pe
riod greater than one year. One commenta
tor observed that when preparing expatri
ate tax returns, there may be circumstances 
when the due date for a foreign tax re
turn or other related document is more than 
one year after the taxpayer signs the con
sent. Some commentators recommended 
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that taxpayers should be permitted to es

tablish the duration of consent, and the 
one-year period should apply only if the 

taxpayer fails to specify a different dura
tion of consent. This recommendation was 

adopted in the final regulations. 

K. Consents read aloud. 

Some commentators recommended that 
§301.7216-3 require that consents be read 
aloud by audio output. This recommenda
tion was not adopted. This recommenda
tion would impose a burdensome rule that 
is outside the norm of standard practices 

for obtaining consent. 

5. General Comments. 

Several commentators recommended 
rejecting all of the provisions of the pro
posed regulations under section 7216. 
The recommendations to reject the pro
posed regulations were not adopted. The 
proposed regulations were finalized to 
provide updates relating to uses and dis
closures of tax return information in the 
electronic return preparation context and 
create an environment that allows taxpay
ers to make informed decisions regarding 
the disclosure or use of their tax return 
information. 

Effect on Other Documents 

The following publication is obsolete 
on or after January I, 2009: Rev. Rul. 
79-114,1979-1 C.B. 441 (1979). 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been deter
mined that section 553(b) of the Admin
istrative Procedure Act (5 U .S.c. chapter 
5) does not apply to these regulations, and, 
because these regulations do not impose a 
collection of information on small entities, 
the Regulatory Flexibility Act (5 U.S.c. 
chapter 6) does not apply. Pursuant to sec
tion 7805(f), the notice of proposed rule
making preceding these regulations was 
submitted to the Chief Counsel for Advo
cacy of the Small Business Administration 
for comment on its impact on small busi
ness. 

Drafting Information 

The principal author of these regula

tions is Dillon Taylor, formerly of the Of
fice of the Associate Chief Counsel (Pro
cedure and Administration). For further 
information regarding these regulations, 

contact Lawrence Mack of the Office of 
the Associate Chief Counsel (Procedure 
and Administration) at 202-622-4940 

(not a toll-free call). 

* * * * * 

Amendment to the Regulations 

Accordingly, 26 CFR part 301 IS 

amended as follows: 

PART 301- PROCEDURE AND 

ADMINISTRATION 

Paragraph I. The authority citation for 
part 301 continues to read, in part, as fol

lows: 
Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 301.7216-0 is added to 

read as follows: 

§301.7216-0 Table of contents. 

This section lists captions contained in 
§§301.72l6-1 through 301.7216-3. 

§30 1.7216-1 Penalty for disclosure or use 

of tax return information. 

(a) In general. 
(b) Definitions. 
(c) Gramm-Leach-Bliley Act. 
(d) Effective date. 

§301.7216-2 Permissible disclosures or 
uses without consent of the taxpayer. 

(a) Disclosure pursuant to other provi
sions of the Internal Revenue Code. 

(b) Disclosures to the IRS. 
(c) Disclosures or uses for preparation 

of a taxpayer's return. 
(d) Disclosures to other tax return pre

parers. 
(e) Disclosure or use of information in 

the case of related taxpayers. 
(f) Disclosure pursuant to an order of a 

court, or an administrative order, demand, 
request, summons or subpoena which is is
sued in the performance of its duties by a 
Federal or State agency, the United States 
Congress, a professional association ethics 



committee or board, or the Public Com
pany Accounting Oversight Board. 

(g) Disclosure for use in securing legal 
advice, Treasury investigations or court 
proceedings. 

(h) Certain disclosures by attorneys and 
accountants. 

(i) Corporate fIduciaries. 
(j) Disclosure to taxpayer's fiduciary. 
(k) Disclosure or use of infonnation in 

preparation or audit of State or local tax 
returns or assisting a taxpayer with foreign 
country tax obligations. 

(1) Payment for tax preparation ser

vices. 
(m) Retention of records. 
(n) Lists for solicitation of tax return 

bu<;iness. 
(0) Producing statistical infonnation 

in connection with tax return preparation 
business. 

(p) Disclosure or use of information for 
quality or peer reviews. 

(q) Disclosure to report the commission 
of a crime. 

(r) Disclosure of tax return infonnation 
due to a tax return preparer's incapacity or 
death. 

(s) Effective date. 

§301.7216-3 Disclosure or use permitted 
only with the taxpayer's consent. 

(a) In general. 
(b) Timing requirements and limita-

tions. 
(c) Special rules. 
(d) Effective date. 
Par. 3. Section 301.7216-1 is revised 

to read as follows: 

§301.7216-1 Penalty for disclosure or use 
of tax return information. 

(a) In general. Section 7216(a) pre
scribes a criminal penalty for tax return 
preparers who knowingly or recklessly 
disclose or use tax return information for a 
purpose other than preparing a tax return. 
A violation of section 7216 is a misde
meanor, with a maximum penalty of up 
to one year imprisonment or a fine of not 
more than $1,000, or both, together with 
the costs of prosecution. Section 7216(b) 
establishes exceptions to the general rule 
in section 7216(a) prohibiting disclosure 
and use. Section 7216(b) also authorizes 
the Secretary to promulgate regulations 

prescribing additional permitted disclo
sures and uses. Section 6713(a) prescribes 
a related civil penalty for disclosures and 
uses that constitute a violation of section 
7216. The penalty for violating section 
6713 is $250 for each prohibited disclosure 
or use, not to exceed a total of $10,000 for 
a calendar year. Section 6713(b) provides 
that the exceptions in section 7216(b) 
also apply to section 6713. Under section 
7216(b), the provisions of section 7216(a) 
will not apply to any disclosure or use 
pennitted under regulations prescribed by 
the Secretary. 

(b) Definitions. For purposes of sec
tion 7216 and §§301.7216-1 through 
301.7216-3: 

(1) Tax return. The term tax return 
means any return (or amended return) of 
income tax imposed by chapter 1 of the In
ternal Revenue Code. 

(2) Tax return preparer-(i) In general. 
The tenn tax return preparer means: 

(A) Any person who is engaged in 
the business of preparing or assisting III 

preparing tax returns; 
(B) Any person who is engaged in the 

business of providing auxiliary services in 
connection with the preparation of tax re
turns, including a person who develops 
software that is used to prepare or file a 
tax return and any Authorized IRS e-file 

Provider; 
(C) Any person who is otherwise com

pensated for preparing, or assisting in 
preparing, a tax return for any other per
son; or 

(D) Any individual who, as part of their 
duties of employment with any person de
scribed in paragraph (b)(2)(i)(A), (B), or 
(C) of this section perfonns services that 
assist in the preparation of, or assist in 
providing auxiliary services in connection 
with the preparation of, a tax return. 

(ii) Business of preparing returns. 

A person is engaged in the business of 
preparing tax returns as described in para
graph (b)(2)(i)(A) of this section if, in the 
course of the person '8 business, the person 
holds himself out to tax return preparers 
or taxpayers as a person who prepares tax 
returns or assists in preparing tax returns, 
whether or not tax return preparation is 
the person's sole business activity and 
whether or not the person charges a fee for 
tax return preparation services. 

(iii) PrOViding auxiliary services. A 
person is engaged in the business of pro-

viding auxiliary services in connection 
with the preparation of tax returns as de
scribed in paragraph (b)(2)(i)(B) of this 
section if, in the course of the person's 
business, the person holds himself out [0 

tax return preparers or to taxpayers as a 
person who performs auxiliary services, 
whether or not providing the auxiliary ser
vices is the person's sole business activity 
and whether or not the person charges a 
fee for the auxiliary services. Likewise, a 
person is engaged in the business of pro
viding auxiliary services if, in the course 
of the person's business, the person re
ceives a taxpayer's tax return information 
from another tax return preparer pursuant 
to the provisions of §301.7216-2(d)(2). 

(iv) Otherwise compensated. A tax 
return pre parer described in paragraph 
(b)(2)(i)(C) of this section includes any 
person who-

(A) Is compensated for preparing a tax 
return for another person, but not in the 
course of a business; or 

(B) Is compensated for helping, on a ca
sual basis, a relative, friend, or other ac
quaintance to prepare their tax return. 

(v) Exclusiuns. A person is not a tax 
return preparer merely because he leases 
office space to a tax return preparer, fur
nishes credit to a taxpayer whose tax return 
is prepared by a tax return preparer, fur
nishes information to a tax return preparer 
at the taxpayer's request. furnishes access 
(free or otherwise) to a separate person's 
tax return preparation website through a 
hyperlink on his own website, or otherwise 
performs some service that only inciden
tally relates to the preparation of tax re
turns. 

(vi) Examples. The application of 
§301.7216-1(b)(2) may be illustrated by 
the following examples: 

Example}. Bank B is a tax: return preparer within 
the meaning of paragraph (b )(2)(i I(A) of this section, 
and an Authorized IRS e-file Provider B employs one 

individual. Q, to solicit the necessary tax return infor
mation for the preparation of a tax return; another in
dividual, R, to prepale the return on the basis of the in
fonnation that is furnished; a secretary, S, who types 
the information on the returns into a computer; and 
an administrative assistant. T. who uses a computer to 
file electronic versions of the tax returns. Under these 

circumstances, only R is a tax return preparer for pur
poses of sectlOn 770I(a)(36). but all four employees 
are tax return preparers for purpmes of section 7216. 
as provided in paragraph (b) of this section. 

Example 2. Tax return preparer P contracts with 
department store D to rent space in D's store. D 
advertises lhat taxpayers who use P', services may 
charge the cost of having their tax: return prepared 
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to their charge account with D. Under these circum
stances. D IS not a tax return preparer because It pro
vides space, credit. and ,enices only incidentall) re
lated to the preparation of tax returns 

(3) Tax return informatiol!-(i) III gell

eral. The term tax retllrn illformatiol! 

means any information, including, but not 
limited to, a taxpayer's name, address, or 
identifying number, which is furnished in 
any form or manner for, or in connection 
with, the preparation of a tax return of the 
taxpayer. This information includes infor
mation that the taxpayer furnishes to a tax 
return preparer and information furnished 
to the tax return preparer by a third party. 
Tax return information also includes in
formation the tax return pre parer derives 
or generates from tax return information 
in connection with the preparation of a 
taxpayer's return. 

(A) Tax return information can be pro
vided directly by the taxpayer or by an
other person. Likewise, tax return infor
mation includes information received by 
the tax return preparer from the IRS in 
connection with the processing of such re
turn, including an acknowledgment of ac
ceptance or notice of rejection of an elec
tronically filed return. 

(B) Tax return information includes sta
tistical compilations of tax return informa
tion, even in a form that cannot be asso
ciated with, or otherwise identify, directly 
or indirectly, a particular taxpayer. See 
§301.7216-2(0) for limited use of tax re
turn information to make statistical com
pilations without taxpayer consent and to 
use the statistical compilations for limited 
purposes. 

(C) Tax return information does not in
clude information identical to any tax re
turn information that has been furnished 
to a tax return preparer if the identical in
formation was obtained otherwise than in 
connection with the preparation of a tax re
turn. 

(D) Information is considered "in con
nection with tax return preparation," and 
therefore tax return information, if the tax
payer would not have furnished the infor
mation to the tax return preparer but for the 
intention to engage, or the engagement of, 
the tax return pre parer to prepare the tax 
return. 

(ii) Examples. The application of this 
paragraph (b)(3) may be illustrated by the 
following examples: 
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Example j. Taxpayer A purchases computer soft
ware designed to assist with the preparmion and fil
inu of her income t;1:\ return. When A loads the soft
w:re onto her computer. it prompts her to register ha 
purchase of the software. In this situation. the soft
ware pro\'ider is a tax return preparer under paragraph 
It>)(:')( i)( B) of this section and the information that A 
provides to register her purcha,e is tax return infor
mation because she is providing it in connection with 
the preparation of a tax return. 

Example 2. Corporation A is a brokerage firm 
that maintains a wenslte through which its clients may 
access their accounts, trade stocks, and generally con
duct a variety offinancial activities. Through its web
site, A offers its clients free access to its own tax 
preparatIOn software. Taxpayer B is a client of A and 
has furnished A his name, address, and other informa
tion when registering for use of A's website to use A's 
hrokerage services. In addition, A has a record of B's 
brokerage account activity. including sales of stock, 
dividends paid. and IRA contributions made. Buses 
A's tax preparation software to prepare his tax return. 
The software populates some fields on B's return on 
the nasis of information A already maintains in its 
databases. A is a tax return preparer within the mean
ing of paragraph (b)(2)(i)(B) of this section because it 
has prepared and provided software for use in prepar
ing tax returns. The information in A's databases that 
the software accesses to populate B's return. i.e., the 
registration information and brokerage account activ
ity, is not tax return information because A did not re
cei ve that information in connection with the prepa
ration of a tax return. Once A uses the information 
to populate the return, however, the information as
sociated with the return becomes tax return informa
tion. If A retains the information in a form in which A 
can identify that the information was used in connec
tion with the preparation of a return. the information 
in that form is tax return information. If. however, 
A retains the information in a datahase in which A 
cannot identify whether the information was used in 
connection with the preparation of a return. then that 
information is not tax return information. 

(4) Use-(i) In general, Use of tax 
return information includes any circum
stance in which a tax return preparer refers 
to, or relies upon, tax return information as 
the basis to take or permit an action. 

(ii) Example. The application of this 
paragraph (b)( 4) may be illustrated by the 
following example: 

Example. Preparer G is a tax return pre parer as 
defined hy paragraph (b)(2)(i)(A) of this section. If 
G determines. upon preparing a return, that the tax
payer is eligible to make a contribution to an individ
ual retirement account (IRA), G 'Will ask whether the 
taxpayer desires to make a contribution to an IRA. G 
does not ask about IRAs in cases in which the tax
payer is not eligible to make a contribution. G is 
using tax return information when it asks whether a 
taxpayer is interested in making a contribution to an 
IRA because G is basing the inquiry upon knowledge 
gained from information that the taxpayer furnished 
in connection with the preparation of the taxpayer's 
return. 

(5) Disclosure. The term disclosure 
means the act of making tax return infor-

mation known to any person in any manner 
whatever. To the extent that a taxpayer's 
use of a hyperlink results in the transmis
sion of tax return infonnation, this trans
mission of tax return information is a dis
closure by the tax return preparer subject 
to penalty under section 7216 if not autho
rized by regulation. 

(6) Hyperlink. For purposes of sec
tion 7216, a hyperlink is a device used to 
transfer an individual using tax preparation 
software from a tax return preparer's web
page to a webpage operated by another per
son without the individual having to sepa
rately enter the web address of the destina
tion page. 

(7) Request for consent. A request for 
consent includes any effort by a tax return 
preparer to obtain the taxpayer's consent to 
use or disclose the taxpayer's tax return in
formation. The act of supplying a taxpayer 
with a paper or electronic form that meets 
the requirements of a revenue procedure 
published pursuant to §301.7216-3(a) is 
a request for a consent. When a tax re
turn preparer requests a taxpayer's con
sent, any associated efforts of the tax re
turn preparer, including, but not limited to, 
verbal or written explanations of the fonn, 
are part of the request for consent. 

(c) Gramm-Leach-Bliley Act. Any 
applicable requirements of the Gramm
Leach-Bliley Act, Public Law 106-102 
(113 Stat. 1338), do not supersede, alter, 
or affect the requirements of section 7216 
and §§301.72I6-l through 301.7216-3, 
Similarly, the requirements of section 7216 
and §§301.7216-1 through 301.7216-3 
do not override any requirements or re
strictions of the Gramm-Leach-Bliley 
Act, which are in addition to the require
ments or restrictions of section 7216 and 
§§301.72l6-1 through 301.7216-3. 

(d) Effective/applicability date. This 
section applies to disclosures or uses of 
tax return information occurring on or af
ter January I, 2009. 

Par. 4. Section 301.7216-2 is revised 
to read as follows: 

§301.7216-2 Permissible disclosures or 
uses without consent of the taxpayer. 

(a) Disclosure pursuant to other pro
visions of the Internal Revenue Code. 
The provisions of section 7216(a) and 
§301.7216-1 shall not apply to any dis
closure of tax return information if the 



disclosure is made pursuant to any other 
provision of the Internal Revenue Code or 
the regulations thereunder. 

(b) Disclosures to the IRS. The provi
sions of section 7216(a) and §301.7216---1 
shall not apply to any disclosure of tax re
turn information to an officer or employee 

of the IRS. 
(c) Disclosures or uses for preparation 

of a taxpayer's return-( I) Updating Tax
payers' Tax Return Preparation Software. 
If a tax return preparer provides software 
to a taxpayer that is used in connection 
with the preparation or filing of a tax re
turn, the tax return preparer may use the 
taxpayer's tax return information to update 
the taxpayer's software for the purpose of 
addressing changes in IRS fonns, e-file 
specifications and administrative, regula
tory and legislative guidance or to test and 
ensure the software's technical capabili
ties without the taxpayer's consent under 
§301.7216-3. 

(2) Tax return preparers located within 
the same firm in the United States. If a 
taxpayer furnishes tax return information 
to a lax return preparer located within the 
United States, including any territory or 

possession of the United States, an officer, 
employee, or member of a tax return pre
parer may use the tax return information, 
or disclose the tax return information to an
other officer, employee, or member of the 
same tax return preparer, for the purpose 
of performing services that assist in the 
preparation of, or assist in providing auxil
iary services in connection with the prepa
ration of, the taxpayer's tax return. If an 
officer, employee, or member to whom the 
tax return information is to be disclosed is 
located outside of the United State~ or any 
territory or possession of the United States, 
the taxpayer's consent under §301.7216-3 
prior to any disclosure is required. 

(3) Furnishing tax return information 
to tax return preparers located outside the 
United States. If a taxpayer initially fur
nishes tax return information to a tax re
turn preparer located outside of the United 
States or any territory or possession of 
the United States, an officer, employee, 
or member of a tax return preparer may 
use tax. return information, or disclose any 
tax return information to another officer, 
employee, or member of the same tax re
turn preparer, for the purpose of perform
ing services that assist in the preparation 

of, or assist in providing auxiliary services 

in connection with the preparation of, the 
tax return of a taxpayer by or for whom the 
information was furnished without the tax
payer's consent under §301.72l6---3. 

(4) Examples. The following examples 
illustrate this paragraph (c): 

Example 1. Preparer P provides tax return prepa
ration software to Taxpayer T for T to use in the 
preparation of its 2009 income tax return. For the 

2009 tax year, and using 1's tax return information 
furnished while registering for the software, P would 
like to update the tax return preparation software that 
T is using to account for last minute changes made to 
the tax laws for the 2009 tax year. P is not required 
to obtain 1's consent to update the tax return prepa
ration software. P may perform a software update re
gardless ofwhetherthe software update WIll affect 1's 
particular return preparation acti vities. 

Example 2. T is a client of Firm, which is a tax 
return preparer. E, an employee at Firm '5 State A 
office, rcccivcs tax return infonnation from T for use 
in preparing T's income tax return. E discloses the tax 
return information to P, an employee in Firm's State B 
office; P uses the tax return infonnation to process 1's 
income tax return. Firm is not required to receive 1's 
consent under §30 I. 7216--3 prior to E's disclosure of 
1's tax return information to P because the tax return 
information is disclosed to an employee employed by 
the same ta~ return preparer located within the United 
States. 

Example 3. Same facts as Example 2 except 1's 
tax return information is disclosed to FE who is lo
cated in Firm's Country F office. FE uses the tax 
return information to process T's income tax return. 
After processing, FE returns the processed tax return 
information to E in Firm's State A office. Because 
FE is outside of the United States, Firm is required 
to obtain 1's consent under §30 1.7216-3 prior to E's 
disclosure of T's tax return infonnation to FE. 

Example 4. T, Firm's client, is temporarily lo
cated in Country F. She initially furnishes her tax re
turn information to employee FE in Firm's Country F 
office for the purpose of having Firm prepare her U.S. 
income tax return. FE makes the substantive determi
nations concerning 1's tax liability atld forwards 1's 
tax return information to FP, an employee in Firm's 
Country P office, for the purpose of processing 1's 
tax return infonnation. FP processes the return infor
mation and forwards it to Partner at Firm's State A 
office in the United States for review and delivery [0 

T. Because T initially furnished the tax return infor
mation to a tax return preparer outside of the United 
States, T's prior consent for disclosure or use under 
~301.7216--3 was not required. An officer, employee, 
or member of Finn in the United States may use T's 
tax return information or disclose the tax return in
formation to another officer, employee, or member of 
Finn without T's prior consent under §301.7216--3 as 
long as any disclosure or use ofT's tax relurn infor
mation is within the United States. rum is required to 
receive 1's consent under §301.72l6--3 prior to any 
subsequent disclosure of T's tax return information 
to a tax return preparer located outside of the United 
States. 

(d) Disclosures to other tax return 
preparers-( I) Preparer-to-preparer dis
closures. Except as limited in paragraph 

(d)(2) of this section, an officer, employee, 

or member of a tax return preparer may 
disclose tax return information of a tax
payer to another tax return preparer (other 
than an officer, employee, or member of 
the same tax return preparer) located in 
the United States (including any territory 
or possession of the United States) for the 
purpose of preparing or assisting in prepar
ing a tax return, or obtaining or providing 
auxiliary services in connection with the 
preparation of any tax return, so long as 
the services provided are not substantive 
determinations or advice affecting the tax 
liability reported by taxpayers. A substan
tive determination involves an analysis, 
interpretation, or application of the law. 
The authorized disclosures pennitted un
der this paragraph (d)(l) include one tax 
return preparer disclosing tax return in
formation to another tax return preparer 
for the purpose of having the second tax 
return pre parer transfer that information 
to, and compute the tax liability on, a tax 
return of the taxpayer by means of elec
tronic, mechanical, or other form of tax 
return processing service. The authorized 
disclosures permitted under this paragraph 
(d)(l) also include disclosures by a tax 
return preparer ro an Authorized IRS e-file 
Provider for the purpose of electronically 
filing the return with the IRS. Authorized 
disclosures also include disclosures by 
a tax return preparer to a second tax re
turn preparer for the purpose of making 
information concerning the return avail
able to the taxpayer. This would include, 
for example, whether the return has been 
accepted or rejected by the IRS, or the 
status of the taxpayer's refund. Except as 
provided in paragraph (c) of this section, 
a tax return preparer may not disclose tax 
return infonnation to another tax return 
preparer for the purpose of the second 
tax return preparer providing substantive 
determinations without first receiving the 
taxpayer's consent in accordance with the 
rules under §301.7216-3. 

(2) Disclosures to contractors. A tax re
turn preparer may disclose tax return infor
mation to a person under contract with the 
tax return preparer in connection with the 
programming, maintenance, repair, test
ing, or procurement of equipment or soft
ware used for purposes of tax return prepa
ration only to the extent necessary for the 
person to provide the contracted services, 
and only if the tax return preparer ensures 
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that all individuals who are to receive dis
closures of tax return information receive 
a written notice that informs them of the 
applicability of sections 6713 and 7216 to 
them and describes the requirements and 
penalties of sections 6713 and 7216. Con
tractors receiving tax return information 
pursuant to this section are tax return pre
parers under section 7216 because they 
are performing auxiliary services in con
nection with tax return preparation. See 
*301.7216-I(b)(2)(i)(B) and (D). 

(3) Examples. The following examples 
illustrate this paragraph (d): 

E.wlllpl~ 1. E. an employee at Firm\ State A of
fice. receives tax return information from T for Firm \ 
Lise in preparing Ts income tax return. E makes sub
stantive determinations and forwards the tax return 
Information to P. an employee at Processor; Proces· 
sor is located in State B. P places the tax return in
formation on the income tax return and furnishcs the 
finished product to E. I' is not required to receive T's 

prior consent under 001.7216-3 before disclosing 
Ts tax return information to P because Processor's 
services are not substantive determinations and the 
tax return information remained in the United States 
at ProCCWl[\ State B office during the entire course 
of the tax return preparation process. 

Ewmp/p 2. Firm. a tax return preparer. offers in
come tax return preparation services. Firm's contract 
with its software provider. Contractor. requires Firm 
to periodically randomly select certain taxpayers tax 
return lllformation solely for the purpose of testing 
the reliability of the software sold to Firm. Under its 
agreement with Contractor. Firm discloses tax return 
lllformation to Contractor's employee. C. who ser
vices Firm\, contract without providing Contractor 
[)[ C with a written notice that describes the require
ments of and penalties under sections 7216 and 6713. 
C U',es the tax return information solely for quality 
assurance purposes. Firm" disclosure of tax return 
information to C was an impermissible disclosure be
cause Firm failed to ensure that C received a written 
notice that describes the requirements and penalties 
of sections 7216 and 6713. 

Exaillple 3. E. an employee of Firm in State A 
in the United States. receives tax return information 
from T for use in preparing 1's income tax return. 
After E enters 1's tax return information into Firm", 
c'omputer. that information is stored on a computer 
server that is phySically located in State A. Firm 
contracts with Contractor. located in Country F. to 
prepare Its clients' tax returns. FE. an employee of 
Contractor. uses a computer III Country F and in
puts a password to view T's income tax information 
stored on the computer server in State A to prepare 
T, tax return A computer program permih FE to 

\ iew T's tax return information. hut prohibits FE 
from Jownloading or printing out 1's tax return 
information fTllm the computer server. Because Firm 
is disclosing T\ tax return Information outside of the 
l'nited States. Firm is required to obtain 1's coment 
under ~JlJ1.721&--.'I prior to the disclosure to FE As 
(lflllideJ III *.'I01.7216-3IbIISI. howner. Firmma) 
not obtain consent to disclose T's soc'ial secunt) 
number tSSNI tll a tax return pre parer located outside 
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of the United States or any territor) or possession of 

the Uniterl States. 
ElUlIll'lf.J. A. an employee at Firm A. receives 

tax return information from T for Firm \ use in 
preparing T\ Illcomc tax return. A forwards the tax 
return information to B. an employee at another firm. 

Flflll B. to obtain advice on the issue of whether 
T may claim a deduction for a certain business ex
pense. A is required to receive 1's prior consent 

under 001.7216-3 before disclosing T\ tax return 
information to B because 8's services involve a 
substantlve determination affecting the tax liability 

that T will report. 

(e) Disclosllre or lise of information in 
the case of related taxpayers. (I) In prepar
ing a tax return of a second taxpayer, a tax 
return preparer may use, and may disclose 
to the second taxpayer in the form in which 
it appears on the return. any tax return in
formation that the tax return preparer ob
tained from a first taxpayer if-

(i) The second taxpayer is related to the 
first taxpayer within the meaning of para
graph (e)(2) of this section; 

(ii) The first taxpayer's tax interest in 
the information is not adverse to the sec
ond taxpayer's tax interest in the informa
tion; and 

(iii) The first taxpayer has not expressly 
prohibited the disclosure or use. 

(2) For purposes of paragraph (e)(l)(i) 
of this section, a taxpayer is related to an
other taxpayer if they have anyone of the 
following relationships: husband and wife, 
child and parent. grandchild and grandpar
ent, panner and partnership, trust or es
tate and beneficiary, trust or estate and 
fiduciary, corporation and shareholder, or 
members of a controlled group of corpora
tions as defined in section 1563. 

(3) See §301.7216-3 for disclosure or 
use of tax return information of the tax
payer in preparing the tax return of a sec
ond taxpayer when the requirements of this 
paragraph are not satisfied. 

(f) Disclosure pursuant to an order ofa 
court, or an administrative order. demand, 
request, summons or subpoena which is 
issued in the performance of its duties 
bv a Federal or State agency, the United 
States Congress, a professional associ
ation ethics committee or board, or the 
Public Company Accounting Oversight 
Board. The provisions of section 7216(a) 
and §301.7216-1 will not apply to any 
disclosure of tax return information if the 
disclosure is made pursuant to anyone of 
the following documents: 

( I) The order of any coun of record, 
Federal. State. or local. 

(2) A subpoena issued by a grand jury, 
Federal or State. 

(3) A subpoena issued by the United 
States Congress. 

(4) An administrative order, demand. 
summons or subpoena that is issued in the 
performance of its duties by-

(i) Any Federal agency as defined in 
5 U.S.c. 551 (I) and 5 U.S.c. 552([), or 

(ii) A State agency, body, or commis
sion charged under the laws of the State or 
a political subdi vision of the State with the 
licensing, registration, or regulation of tax 
return preparers. 

(5) A written request from a profes
sional association ethics committee or 
board investigating the ethical conduct of 
the tax return preparer. 

(6) A written request from the Public 
Company Accounting Oversight Board 
in connection with an inspection under 
section 104 of the Sarbanes-Oxley Act of 
2002, 15 U.S.C. 7214, or an investigation 
under section 105 of such Act, 15 U.s.c. 
7215, for use in accordance with such Act. 

(g) Disclosure for use in securing legal 
advice. Treasury investigations or court 
proceedings. A tax return preparer may 
disclose tax return information-

(I) To an attorney for purposes of secur
ing legal advice; 

(2) To an employee of the Treasury De
partment for use in connection with any in
vestigation of the tax return preparer (in
cluding investigations relating to the tax 
return pre parer in its capacity as a practi
tioner) conducted by the IRS or the Trea
sury Department; or 

(3) To any officer of a court for use in 
connection with proceedings involving the 
tax return preparer (including proceedings 
involving the tax return preparer in its ca
pacity as a practitioner), or the return pre
parer's client, before the court or before 
any grand jury that may be convened by 
the court. 

(h) Certain disclosures by attorneys and 
accountants. The provisions of section 
7216(a) and §301.7216-1 shall not apply 
to any disclosure of tax return information 
permitted by this paragraph (h). 

(1) (i) A tax return preparer who is law
fully engaged in the practice of law or ac
countancy and prepares a tax return for a 
taxpayer may use the taxpayer's tax re
turn information, or disclose the infonna
tion to another officer, employee or mem
ber of the tax return preparer's law or ac-



counting finn, consistent with applicable 

legal and ethical responsibilities, who may 

use the tax return information for the pur
pose of providing other legal or account
ing services to the taxpayer. As an ex
ample, a lawyer who prepares a tax return 
for a taxpayer may use the tax return in

formation of the taxpayer for, or in con
nection with, rendering legal services, in

cluding estate planning or administration, 
or preparation oftrial briefs ortrust instru
ments, for the taxpayer or the estate of the 
taxpayer. In addition, the lawyer who pre
pared the tax return may disclose the tax 
return information to another officer, em
ployee or member of the same firm for the 

purpose of providing other legal services 
to the taxpayer. As another example, an 

accountant who prepares a tax return for a 
taxpayer may use the tax return infonna
tion, or disclose it to another officer, em
ployee or member of the firm, for use in 

connection with the preparation of books 
and records, working papers, or account
ing statements or reports for the taxpayer. 
In the normal course of rendering Lhe legal 
or accounting services to the taxpayer, the 
attorney or accountant may make the tax 
return information available to third par
ties, including stockholders, management, 

suppliers, or lenders, consistent with the 
applicable legal and ethlcal responsibili

ties, unless the taxpayer directs otherwise. 
For rules regarding disclosures outside of 

the United States, see §301.7216-2(c) and 
(d). 

(ii) A tax return preparer's law or ac

counting finn does not include any related 
or affiliated finns. For example, if law 
firm A is affiliated with law finn B, offi
cers, employees and members of law firm 
A must receive a taxpayer's consent un

der §301.7216-3 before disclosing the tax
payer's tal'. return information to an officer, 
employee or member of law firm B. 

(2) A tax return preparer who is law
fully engaged in the practice of law or ac
countancy and prepares a tax return for a 
taxpayer may, consistent with the applica
ble legal and ethical responsibilities, take 
the tax return information into account, 
and may act upon it, in the course of per
forming legal or accounting services for 

a client other than the taxpayer, or dis
close the information to another officer, 

employee or member of the tax return pre
parer's law or accounting firm to enable 

that other officer, employee or member to 

take the information into account, and act 
upon it, in the course of performing legal or 

accounting services for a client other than 

the taxpayer. This is permissible when the 
information is, or may be, relevant to the 

subject matter of the legal or accounting 
services for the other client, and consid

eration of the information by those per
forming the services is necessary for the 

proper performance of the services. In no 
event, however, may the tax return infor

mation be disclosed to a person who is 
not an officer, employee or member of the 
law or accounting firm, unless the disclo

sure is exempt from the application of sec
tion 7216(a) and §JO I. 7216-1 by reason 

of another provision of §§301.7216-2 or 
301.7216-3. 

(3) Examples. The application of this 
paragraph may be illustrated by the follow
ing examples: 

Example 1. A. a member of an accounting fmn. 
renders an opinion on a financial statement of M Cor

poration that is part of a registration statement filed 

with the Securities and Exchange Commission. After 
the registration statement is filed, but before its etfec

tive date, B. a member of the same accounting firm, 

prepares an income tax return for N Corporation. In 
the course of preparing N's income tax return, B dis

covers tha; N does business with 1'.1 and concludes 

that the information given by N should be conSId
ered by A to determine whether the financial state

ment opined on by A contains an untrue statement of 
material fact or omits a material fact required to keep 

the statement from being misleading. B discloses to 

A the tax return information of N for this purpose. A 

determines that there is an omission of material fact 

and that an amended statement should be filed. A so 
advises M and the Securities and Exchange Commis
sion. A explains that the omission was revealed as a 
result of confidential information that came to A's at

tention after the statement was filed. but A does not 
disclose the identity of the taxpayer or the tax return 

information itself. Section 7216(a) and §301.7216-l 
do not apply to B's disclosure of N's tax return in

formation to A and A's use of the information in ad

vising M and the Securities and Exchange Commis
sion ot the necessity for tiling an amended statement, 

Section 7216(a) amI §301.72l6-1 would apply to a 

disclosure of N's tax return information to M or to 
the Securities and Exchange Commission unless the 

elisclosure is exempt f;om the application of section 
7216(a) and §30 1.7216-1 by reason of another provi· 

sion of either this section or §301.7216-3. 
Example 2. A, a member of an accounting firm, 

is conducting an audit of M Corporation, and B, a 
member of the same accounting firm, prepares an in

come tax return for 0, an officer of M. In the course 

at preparing the return. B obtains mformation from 
o indicating that 0, pursuant to an arrangement with 

a supplier doing business wHh M, has been receiving 
from the supplier a percentage of the amounts that the 

supplier invoices to M. B discloses this information 

to A who, acting upon it. ,earches ill the course of 

the audit for indications of a kickback scheme. As 

a result. A discovers information from audit souret's 

that independently indicate the exiSience 01' a kick
back scheme Without reve.lling the tax return Infor· 

mation A has received trom B. A brings to the at
tentJon of officer, of l\I the audit information indio 

eating the existence of the ktckback scheme Section 

7216(a) and ~3017216-1 do not apply to S's disclo
sure of D's tax return information 10 A, As use ofO's 

mlormation in the cour,e of the audit. and A's elis
closure to M of the audit Intormatlon indicatmg the 

existence of the kickback scheme. Section 7216(a) 

and !i301.7216-1 ",ould apply to a disclosure to M. 

or to any other permn [lOt an employee or member 

of the accountmg firm, of D's tax return information 
furnished to B 

(i) Corporate fiduciaries. A trust com
pany, trust department of a bank, or other 
corporate fiduciary that prepares a tax re
turn for a taxpayer for whom it renders 
fiduciary, investment, or other custodial or 
management services may, unless the tax
payer directs otherwise-

(I) Disclose or use the taxpayer's tax 

return information in the ordinary course 
of rendering such services to or for the 
taxpayer; or 

(2) Make the information available to 
the taxpayer's attorney, accountant, or in

vestment advisor. 
(j) Disclosure to taxpa.ver '5 fiduciary. 

If, afler furnishing tax return informa
tion to a tax return preparer, the taxpayer 
dies or becomes incompetent. insolvent, 
or bankrupt, or the taxpayer's assets are 
placed in conservatorship or receivership, 
the tax return preparer may disclose the in
formation to the duly appointed fiduciary 
of the taxpayer or his estate, or to the duly 
authorized agent of the fiduciary, 

(k) Disclosure or use of information in 

preparation or audit of State or local tax 
returns or assisting a taxpayer withforeign 
country tax obligations. The provisions of 
paragraphs (c) and (d) of this section shall 
apply to the disclosure by any tax return 
preparer of any tax return information in 

the preparation of, or in connection with 
the preparation of, any tax return of the 
taxpayer under the law of any State or po
litical subdivision thereof, of the District 
ofColllmbia, of any territory or possession 
of the United States, or of a country other 
than the United States. The provisions of 
section 7216(a) and §30 I. 72 I 6-1 shall not 
apply to thc use by any tax return preparer 

of any tax return information in the prepa
ration of, or in connection with the prepa

ration of, any tax return of the taxpayer un
der the law of any State or political subdi
vision thereof, of the District of Columbia, 
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of any territory or possession of the United 
States, or of a country other than the United 
States. The provisions of section 7216( a) 
and § 30 1.7216--1 shall not apply to the dis
closure or use by any tax return pre parer 
of any tax return information in the audit 
of, or in connection with the audit of. any 
tax return of the taxpayer under the law of 
any State or political subdivision thereof, 
the District of Columbia. or any territory 
or possession of the United States. 

(I) Payment j(n' tax preparatio/l ser

vices. A tax return pre parer may use and 
disclose, without the taxpayer's written 
consent, tax return information that the 
taxpayer provides to the tax return pre
parer to pay for tax preparation services to 
the extent necessary to process or collect 
the payment. For example. if the taxpayer 
gives the tax return preparer a credit card 
to pay for tax preparation services, the 
tax return pre parer may disclose the tax
payer's name, credit card number, credit 
card expiration date, and amount due for 
tax preparation services to the credit card 
company, as necessary, to process the pay
ment. Any tax return information that the 
taxpayer did not give the tax return pre
parer for the purpose of making payment 
for tax preparation services may not be 
used or disclosed by the tax return pre
parer without the taxpayer's prior written 
consent, unless otherwise permitted under 
another provision of this section. 

(m) Retention of records. A tax return 
preparer may retain tax return information 
of a taxpayer, including copies of tax re
turns, in paper or electronic format, pre
pared on the basis of the tax return infor
mation, and may use the information in 
connection with the preparation of other 
tax returns of the taxpayer or in connec
tion with an examination by the Internal 
Revenue Service of any tax return or sub
sequent tax litigation relating to the tax re
turn. The provisions of paragraph (n) of 
this section regarding the transfer of a tax
payer list also apply to the transfer of any 
records and related papers to which this 
paragraph applies. 

(n) Lists for solicitation of tax return 
business. A tax return preparer may com
pile and maintain a separate list contain
ing solely the names, addresses, e-mail ad
dresses, and phone numbers of taxpayers 
whose tax returns the tax return preparer 
has prepared or processed. This list may 
be used by the compiler solely to con-
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tact the taxpayers on the list for the pur
pose of offering tax information or addi
tional tax return preparation services to 
such taxpayers. The compiler of the list 
may not transfer the taxpayer list, or any 
part thereof. to any other person unless 
the transfer takes place in conjunction with 
the sale or other disposition of the com
piler's tax return preparation business. A 
person who acquires a taxpayer list, or a 
part thereof. in conjunction with a sale or 
other disposition of a tax return prepara
tion business is subject to the provisions of 
this paragraph with respect to the list. The 
term list, as used in this paragraph (n), in
cludes any record or system whereby the 
names and addresses of taxpayers are re
tained. The provisions of this paragraph 
(n) also apply to the transfer of any records 
and related papers to which this paragraph 
(n) applies. 

(0) Producing statistical information 
il1 connection with tax return preparation 
business. A tax return preparer may use, 
for the limited purpose specified in this 
paragraph (0), tax return information to 
produce a statistical compilation of data 
described in §301.7216-1(b)(3)(i)(B). The 
purpose and use of the statistical compi
lation must relate directly to the internal 
management or support of the tax return 
preparer's tax return preparation business. 
The tax return preparer may not disclose 
or use the tax return information in con
nection with, or in support of, businesses 
other than tax return preparation. The 
compiler of the statistical compilation may 
not disclose the compilation, or any part 
thereof, to any other person unless disclo
sure of the statistical compilation is made 
in order to comply with financial account
ing or regulatory reporting requirements 
or occurs in conjunction with the sale or 
other disposition of the compiler's tax re
turn preparation business. A person who 
acquires a compilation, or a part thereof, 
in conjunction with a sale or other disposi
tion of a tax return preparation business is 
subject to the provisions of this paragraph 
(0) with respect to the compilation as if 
the acquiring person had compiled it. 

(p) Disclosure or use of information for 
quality or peer rel'iews. The provisions of 
section 7216(a) and §301.7216--l shall not 
apply to any disclosure for the purpose of 
a quality or peer review to the extent nec
essary to accomplish the review. A qual
ity or peer review is a review that is un-

dertaken to evaluate, monitor, and improve 
the quality and accuracy of a tax return pre
parer's tax preparation, accounting, or au
diting services. A quality or peer review 
may be conducted only by attorneys, cer
tified public accountants, enrolled agents, 
and enrolled actuaries who are eligible to 
practice before the Internal Revenue Ser
vice. See Department of the Treasury Cir
cular 230, 31 CFR part 10. Tax return in
formation may also be disclosed to per
sons who provide administrative or sup
port services to an individual who is con
ducting a quality or peer review under this 
paragraph (p), but only to the extent nec
essary for the reviewer to conduct the re
view. Tax return information gathered in 
conducting a review may be used only for 
purposes of a review. No tax return infor
mation identifying a taxpayer may be dis
closed in any evaluative reports or recom
mendations that may be accessible to any 
person other than the reviewer or the tax 
return preparer being reviewed. The tax 
return pre parer being reviewed will main
tain a record of the review including the in
formation reviewed and the identity of the 
persons conducting the review. After com
pletion of the review, no documents con
taining information that may identify any 
taxpayer by name or identification number 
may be retained by a reviewer or by the re
viewer's administrative or support person
nel. Any person (including administrative 
and support personnel) receiving tax return 
information in connection with a quality or 
peer review is a tax return preparer for pur
poses of sections 7216(a) and 6713(a). 

(q) Disclosure to report the commis
sion of a crime. The provisions of section 
7216(a) and §301.72l6-l shall not apply 
to the disclosure of any tax return infor
mation to the proper Federal, State, or lo
cal official in order, and to the extent nec
essary, to inform the official of activities 
that may constitute, or may have consti
tuted, a violation of any criminal law or to 
assist the official in investigating or pros
ecuting a violation of criminal law. A dis
closure made in the bonafide but mistaken 
belief that the activities constituted a vio
lation of criminal law is not subject to sec
tion 7216(a) and *301.7216--1. 

(r) Disclosure of tax return information 
due to a tax return preparer's incapacity or 
death. In the event of incapacity or death 
of a tax return preparer, disclosure of tax 
return information may be made for the 



purpose of assisting the tax return preparer 
or his legal representative (or the represen
tative of a deceased tax return preparer's 
estate) in operating the business. Any per
son receiving tax return information un
der the provisions of this paragraph (r) is 
a tax return preparer for purposes of sec
tions 7216(a) and 6713(a). 

(s) Effective/applicability date. This 
section applies to disclosures or uses of 
tax return information occurring on or af
ter January L 2009. 

Par. 5. Section 301.7216-3 is revised 
to read as follows: 

§301.7216-3 Disclosure or use permitted 
onfy with the taxpayer's consent. 

(a) In general-( 1) Taxpayer con
sent. Unless section 7216 or §301.7216-2 
specifically authorizes the disclosure or 
use of tax return information, a tax re
turn preparer may not disclose or use a 
taxpayer's tax return infonnation prior 
to obtaining a written consent from the 
taxpayer, as described in this section. A 
tax return preparer may disclose or use tax 
return information as the taxpayer directs 
as long as the preparer obtains a written 
consent from the taxpayer as provided in 
this section. The consent must be know
ing and voluntary. Except as provided in 
paragraph (a)(2) of this section, condition
ing the provision of any services on the 
taxpayer's furnishing consent will make 
the consent involuntary, and the consent 
will not satisfy the requirements of this 
section. 

(2) Taxpayer consent to a tax return pre
parer furnishing tax return information to 
another tax return preparer. (0 A tax re
turn preparer may condition its provision 
of preparation services upon a taxpayer's 
consenting to disclosure of the taxpayer's 
tax return information to another tax re
turn preparer for the purpose of perform
ing services that assist in the preparation 
of, or provide auxiliary services in connec
tion with the preparation of, the tax return 
of the taxpayer. 

(ii) Example. The application of this 
paragraph (a)(2) may be illustrated by the 
following example: 

Example. Preparer p, who is located within the 
United States, is retained by Company C to provide 
tax return preparation services for employees of 

Company C. An employee of Company C. Employee 
E, works for C outside of the United Stales. To prc

vide taK return preparation services for E. P requires 

the assistance of and needs to disclose E's tax return 
information to a tax return preparer who works for 
p's affiliate located in the country where E works. P 

may condition its provision of tax return preparation 
services upon E consenting to the disclosure of E's 
tax return information to the tax return preparer in 
the country where E works. 

(3) The form and contents of taxpayer 
consents-(i) In general. Ail consents to 
disclose or use tax return information must 
satisfy the following requirements-

(A) A taxpayer's consent to a tax return 
preparer's disclosure or use of tax return 
information must include the name of the 
tax return preparer and the name of the 
taxpayer. 

(B) If a taxpayer consents to a disclo
sure of tax return information, the con
sent must identify the intended purpose 
of the disclosure. Except as provided in 
§301.7216-3(a)(3)(iii), if a taxpayer con
sents to a disclosure of tax return informa
tion, the consent must also identify the spe
cific recipient (or recipients) of the tax re
turn information. If the taxpayer consents 
to use of tax return information, the con
sent must describe the particular use au
thorized. For example, if the tax return 
preparer intends to use tax return informa
tion to generate solicitations for products 
or services other than tax return prepara
tion, the consent must identify each spe
cific type of product or service for which 
the tax return preparer may solicit use of 
the tax return information. Examples of 
products or services that must be identified 
include, but are not limited to, balance due 
loans, mortgage loans, mutual funds, indi
vidual retirement accounts, and life insur
ance. 

(C) The consent must specify the tax 
return information to be disclosed or used 
by the return preparer. 

(D) If a tax return preparer to whom the 
tax return information is to be disclosed 
is located outside of the United States, 
the taxpayer's consent under §301.7216-3 
prior to any disclosure is required. See 
§301.7216-2(c) and (d). 

(E) A consent to disclose or use tax re
turn information must be signed and dated 
by the taxpayer. 

(ii) The form and contents of taxpayer 
consents with respect to taxpayers fil
ing a return in the Form 1040 series -
guidance describing additional require
ments for taxpayer consents with respect 
to Form 1040 series filers. The Secre
tary may issue guidance, by publication 

in the Internal Revenue Bulletin (see 
~601.601(d)(2)(ii)(b) of this chapter), de
SCribing additional requirements for tax 
return preparers regarding the format and 
content of consents to disclose and use tax 
return infonnation with respect to taxpay
ers filing a relurn in the Form 1040 series, 
e.g., Form 1040, Form 1040NR, Form 
1040A, or Fonn 1040EZ. 

(iii) The form and contents of taxpayer 
consents with respect to all other taxpay
ers. A consent to disclose or use tax return 
information with respect to a taxpayer not 
filing a return in the Form 1040 series 
may be in any format, including an en
gagement letter to a client, as long as the 
consent complies with the requirements 
of §301.7216-3(a)(3)(i). Additionally, 
the requirements of §301.7216-3(c)(l) 
are inapplicable to consents to disclose or 
use tax return information with respect to 
taxpayers not filing a return in the Form 
1040 series. Solely for purposes of a con
sent issued under §301.7216-3(a)(3)(iii), 
in lieu of identifying specific recipi
ents of an intended disclosure under 
§301.7216-3(a)(3)(i)(B), a consent may 
allow disclosure to a descriptive class of 
entities engaged by a taxpayer or the tax
payer's affiliate for purposes of services 
in connection with the preparation of tax 
returns, audited financial statements, or 
other financial statements or financial in
formation as required by a government 
authority, municipality or regulatory body. 

(iv) Examples. The application of 
§301.7216-3(a)(3)(iii) may be illustrated 
by the following examples: 

Example I. Consistent with applicable legal and 
ethical responsibilities, Preparer Z sends its client, a 
corporation. Taxpayer C, an engagement letter. Part 
of the engagement letter requests the consent of Tax
payer C for the purpose of disclosing tax return infor
mation to an investment banking firm to assist the in
vestment banking firm in securing long term financ
ing for Taxpayer C. The engagemerll letter includes 
language and information that meets the requirements 
of §301.7216-3(a)(3)(i), including: (1) Preparer Z's 
name, Taxpayer C\ name, and c signature and date 
line for Taxpayer C; and (II) a statement that "Tax
payer C authorizes Preparer Z to disclose the portions 

of Taxpayer C's 2009 tax return information to the 
firm retained by Taxpayer C necessary for the pur
poses of asslsling Taxpayer C secure long term fi
nancing." The engagement letter satisfies the require
ments of §301.72l6--3(a)(3) for the disclosure of the 
information provided therein for the specific purpose 
;laleU. 

Example 2. Consistent with applicable legal and 

ethical responsibilities, Preparer N sends its client. a 
corporation. Taxpayer D. an engagement letter. Part 
of the engagement letter requests the consent of Tax-
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payer D for the purpose of disclosing tax return infor

mation to Preparer N's affiliated f!fms located outside 

of the United States for the purposes of preparation of 

Taxpayer D's 2009 tax return. The engagement let

ter includes language and Information that meet> the 

requirements of §30L7216-3(a)(3)(i). indudlng: (Il 

PrepaTer N's name, Taxpayer D's name. and a sig

nature and date line for Taxpayer D: (II) a statement 

that "Taxpayer D authorizes Preparer N to disclose 

Taxpayer D's 2009 tax return infonn,ltlon to Preparer 

N's affiliates located outside of the United States for 

the purposes of assisting Preparer N prepare Taxpayer 
D's 2{)()9 tax return"; and (II\) a statement that. in 

pro\iding consent. Taxpayer D acknowledges that its 

tax return information for 2009 will be disclosed to 

tax return preparer, located abroad. The engagement 
ktter satisfies the requirements of *301.7216-3(a)(3) 

for the disclosure of the information provIded therein 
for the specitle purpose stated. 

(b) Timing requirements and limita
tions-( I) No retroactive consent. A 
taxpayer must provide written consent be
fore a tax return preparer discloses or uses 
the taxpayer's tax return information. 

(2) Time limitations on requesting con
sent in solicitation context. A tax return 
preparer may not request a taxpayer's con
sent to disclose or use tax return informa
tion for purposes of solicitation of business 
unrelated to tax return preparation after the 
tax return preparer provides a completed 
tax return to the taxpayer for signature. 

(3) No requests for consent after an un
successful request. With regard to tax re
turn information for each income tax re
turn that a tax return preparer prepares, if 
a taxpayer declines a request for consent 
to the disclosure or use of tax return infor
mation for purposes of solicitation of busi
ness unrelated to tax return preparation, the 
tax return preparer may not solicit from 
the taxpayer another consent for a purpose 
substantially similar to that of the rejected 
request. 

(4) No cOllsent to the disclosure of u 
ta;.,payer's social security number to a re
turn preparer outside of the United States. 
A tax return preparer located within the 
United States. including any territory or 
possession of the United States, may not 
obtain consent to disclose the taxpayer's 
social security number (SSN) to a tax re
turn preparer located outside of the United 
States or any territory or possession of the 
United States. Thus, if a tax return pre
parer located within the United States (in-

362 2008-1 C.B. 

eluding any territory or possession of the 

United States) obtains consent from a tax
payer to disclose tax return information to 
another tax return pre parer located outside 

of the United States, as provided under 
§§301.7216-2(c) and 301.7216-2(d), the 

tax return preparer located in the United 
States may not disclose the taxpayer's 
SSN, and the tax return preparer must 
redact or otherwise mask the taxpayer's 
SSN before the tax return information is 
disclosed outside of the United States. If 
a tax return preparer located within the 
United States initially receives or obtains 
a taxpayer's SSN from another tax return 
preparer located outside of the United 
States, however, the tax return preparer 
within the United States may, without 
consent. retransmit the taxpayer's SSN 
to the tax return pre parer located outside 
the United States that initially provided 
the SSN to the tax return preparer located 
within the United States. 

(5) Duration of consent. A consent doc
ument may specify the duration of the tax
payer's consent to the disclosure or use of 
tax return information. If a consent agreed 
to by the taxpayer does not specify the du
ration of the consent, the consent to the 
disclosure or use of tax return information 
will be effective for a period of one year 
from the date the taxpayer signed the con
sent. 

(c) Special rules-(1) Multiple dis
closures within a single consent form or 
multiple uses within a single consent form. 
A taxpayer may consent to multiple uses 
within the same written document, or mul
tiple disclosures within the same written 
document. A single written document, 
however, cannot authorize both uses and 
disclosures; rather one written document 
must authorize the uses and another sep
arate written document must authorize 
the disclosures. Furthermore, a consent 
that authorizes multiple disclosures or 
multiple uses must specifical\y and sepa
rately identify each disclosure or use. See 
§301.7216-3(a)(3)(iii) for an exception to 
this rule for certain taxpayers. 

(2) Disclosure of entire return. A con
sent may authorize the disclosure of all in
fonnation contained within a return. A 

consent authorizing the disclosure of an 
entire return must provide that the taxpayer 

has the ability to request a more limited 
disclosure of tax return information as the 

taxpayer may direct. 
(3) Copy of consent must be provided 

to taxpayer. The tax return preparer must 

provide a copy of the executed consent to 

the taxpayer at the time of execution. The 
requirements of this paragraph (c)(3) may 

also be satisfied by giving the taxpayer the 
opportunity, at the time of executing the 
consent, to print the completed consent or 
save it in electronic fonn. 

(d) Effective/applicability date. This 
section applies to disclosures or uses of 
tax return information occurring on or af
ter January 1,2009. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved December 21,2007. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on January 3, 
2008. 8:58 a.m .• and published in the issue of the Federal 
Registerfor January 7, 2008.73 F.R. 1058) 

Section 7520.-Valuation 
Tables 

The adjusted applicable federal short-term, mid

term. and long-term rates are set forth for the month 

of February 2008. See Rev. Rul. 2008-9, page 342. 

Section 7872.-Treatment 
of Loans With Below-Market 
Interest Rates 

The adjusted applicable federal short-term, mid

tenn. and long-term rates are set forth for the month 

of February 2008. See Rev. RuJ. 2008-9. page 342. 



Part III. Administrative, Procedural, and Miscellaneous 
Life Insurance Reserves -
Proposed AG VACARVM and 
Life PBR 

Notice 2008-18 

SECTION 1. PURPOSE 

The purpose of this notice is to alert life 
insurance companies to federal income 
tax issues that may arise as a result of the 
adoption of proposed Actuarial Guideline 
VACARVM (Proposed AG VACARVM) 
and/or a proposed principles-based ap
proach for calculating statutory reserves 
for life insurance (Proposed Life PBR). 
This notice identifies areas in which the 
Treasury Department and Inlernal Rev
enue Service (IRS) have concerns, and 
invites comments on these and other is
sues. 

SECTION 2. BACKGROUND 

.0 I In general, a life insurance company 
must pay tax on its life insurance company 
taxable income, which is defined in sec
tion 801(b) to mean life insurance gross in
come less life insurance deductions. Life 
insurance gross income is defined in sec
tion 803(a) to mean the sum of (i) pre
miums, (ii) net decreases in certain re
serves under section 807(a), and (iii) other 
amounts generally included by a taxpayer 
in gross income. Section 805(a)(2) au
thorizes a deduction for the net increase 
in certain reserves under section 807(b). 
The reserves taken into account under sec
tion 807(a) and (b) include life insurance 
reserves. Accordingly, clear reflection of 
taxable income of a life insurance com
pany requires an appropriate measurement 
of the company's life insurance reserves. 

.02 Methods of computing life insur
ance reserves are set forth section 807(d). 
Section 807 (d)( 1) provides generally that 
the amount of the life insurance reserve 
for any contract shall be the greater of the 
net surrender value of such contract under 
section 807 (e)( 1) or the federally pre
scribed reserve detennined under section 
807(d)(2). This amount cannot, however, 
exceed the amount that would be taken 
into account with respect to that contract 
in determining statutory reserves (i.e., 

the aggregate reserve amount set forth 

in the issuer's annual statement). Sec
tion 807(e)(l) states that the net surrender 
value of any contract shall be determined 
with regard to any penalty or charge that 
would be imposed on surrender but with
out regard to any market value adjustment 
on surrender. Section 807(d)(2) provides 
that the federally prescribed reserve for a 
contract is computed using (a) a tax reserve 
method, (b) the greater of the applicable 
Federal interest rate or the prevailing State 
assumed rate, and (c) the prevailing com
missioners' standard tables for mortality 
and morbidity. 

.03 With respect to annuity con
tracts, section 807(d)(3)(A)(ii) and 
807(d)(3)(B)(ii) requires the use of a tax 
reserve method that is the Commission
ers' Annuity Reserve Valuation Method 
(CARVM) prescribed by the National 
Association of Insurance Commissioners 
(NATC) which is in effect on the date of the 
issuance of the contract. Likewise, with 
respect to life insurance contracts, section 
807(d)(3)(A)(i) and 807(d)(3)(B)(i) re
quires the use of a tax reserve method that 
is the Commissioners' Reserve Valuation 
Method (CRVM) prescribed by the NAIC 
which is in effect on the date of the is
suance of the contract. Other parameters, 
such as the interest rate and appropriate 
mortality tables, are likewise generally 
determined as of the date the contract is 
issued. 

.04 Under section 816, an insurance 
company is a life insurance company if the 
sum of (1) its life insurance reserves, plus 
(2) unearned premiums, and unpaid losses 
(whether or not ascertained), on noncan
cellable life, accident, or health policies 
not included in life insurance reserves, 
comprise more than 50 percent of its to
tal reserves. Life insurance reserves are 
defined as amounts (1) computed or esti
mated on the basis of recognized mortality 
or morbidity tables and assumed rates of 
interest, and (2) set aside to mature or liq
uidate, either by payment or reinsurance, 
future unaccrued claims arising from life 
insurance, annuity, and noncancellable 
accident and health insurance contracts 
(including life insurance or annuity con
tracts combined with noncancellable ac
cident and health insurance) involving, at 
the time with respect to which the reserve 

is computed, life, accident, or health con
tingencies. Reserves must be required by 
law to qualify as life insurance reserves. 

.05 Section 7702(a) defines a life insur
ance contract as any contract that is a life 
insurance contract under the applicable 
law, but only if such contract (I) meets the 
cash value accumulation test of section 
7702(b); or (2)(A) meets the guideline 
premium requirements of section n02( c), 
and (B) falls within the cash value corri
dor of section 7702(d). A contract meets 
the guideline premium requirements if 
the sum of the premiums paid under such 
contract does not at any time exceed the 
guideline premium limitation as of such 
time. The term "guideline premium limi
tation" means, as of any date, the greater 
of the guideline single premium, or the 
sum of the guideline level premiums to 
such date. The term "guideline single 
premium" means the premium at issue 
with respect to future benefits under the 
contract. The determination of the guide
line single premium is based, in part, on 
reasonable mortality charges that meet the 
requirements (if any) prescribed in reg
ulations and that (except as provided in 
regulations) do not exceed the mortality 
charges specified in the prevailing com
missioners' standard tables (as defined 
in section 807(d)(5» as of the time the 
contract is issued. 

.06 Two reserve methodology projects 
are underway with the American Acad
emy of Actuaries (AAA) and National 
Association of Insurance Commission
ers (NAIC). Proposed AG VACARVM 
would set forth a new Actuarial Guideline 
that would constitute CARVM for vari
able annuities. See "Actuarial Guideline 
VACARVM-CARVM for Variable An
nuities Redefined," NATC, 9/29/2007. An 
Actuarial Guideline is an interpretation 
by the NAIC of existing state valuation 
law and regulations. Proposed Life PBR 
would set forth a principles-based ap
proach for calculating statutory reserves 
on life insurance contracts. This second 
project would take the form of a sec
tion of a proposed valuation manual that 
would be adopted pursuant to a proposed 
change to the standard valuation law. 
See "VM-20: Requirements for Princi-
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pies-Based Reserves for Life Products," 
NAIC, 9/29/2007. 

.07 The purpose of Proposed 
AG VACARVM is to interpret the 

standards for the valuation of reserves 
for variable annuity and other contracts 

involving certain guaranteed benefits 
similar to those offered with variable 
annuities. The aggregate reserve for 
contracts falling within the scope of 
Proposed AG VACARVM would equal 
the greater of a standard scenario amount 
and a conditional tail expectation (CTE) 
amount. The standard scenario amount 
would be the aggregate amount of 
the reserves determined by applying a 
standard scenario to each of the contracts 
falling within the scope of the guideline. 
The CTE amount would represent the 
average of a specified percent of the 
largest accumulated deficiencies produced 
by a projection of the contracts falling 
within the scope of the guidance (and the 
assets supporting those contracts) over a 
range of stochastically generated scenarios 
using prudent estimate assumptions. For 
example, CTE (70) would equal the 
average of the largest 30 percent of the 
present value of accumulated deficiencies. 
Proposed AG VACARVM would include 
a methodology for allocating the aggregate 
reserve to the contracts falling within the 
scope of the Guideline. Once effective, 
Proposed AG VACARVM would affect 
all contracts issued on or after January I, 
1981. 

.08 The purpose of Proposed Life PBR 
would be to define the minimum valu
ation standard under a principles-based 
approach for individual life insurance poli
cies. The reported aggregate reserve for 
policies falling within the scope of Pro
posed Life PBR would equal an amount 
computed using a stochastic method 
(stochastic reserve), but not less than 
an amount calculated using a seriatim, 
deterministic method (deterministic re
serve). The deterministic reserve would 
be determined using a seriatim (i.e .. con
tract-by-contract) approach based on a 
projection of net cash flows over a single 
scenario. using prudent estimate assump
tions for parameters or variables that are 
not prescribed. The stochastic reserve 
would be calculated in the aggregate based 
on a projection of net cash flows over 
a range of stochastically generated sce
narios. using prudent estimate assumed 
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values for all parameters and variables that 

are not prescribed or stochastically mod

eled. and then applying a prescribed CTE 
level. Proposed Life PBR would require 

that a reserve based on company-specific 

and industry experience serve as the ba
sis for identifying (i.e .. mapping to) the 
NAIC prescribed table that must be used. 
Like Proposed AG VACARVM, Proposed 
Life PBR would include a methodology 
for allocating the aggregate reserve to the 
contracts falling within the scope of Life 
PBR. A company would be permitted to 
exclude certain policies from the stochas
tic modeling requirement if the policies 
met certain prescribed conditions. 

SECTION 3. DISCUSSION 

The Treasury Department and IRS 
are mindful that if sections 807, 816 and 
7702 are not amended by Congress in 
anticipation of Proposed AG VACARVM 
and Proposed Life PBR. taxpayers will 
need timely guidance on how to file 
their federal income tax returns once 
Proposed AG VACARVM and Proposed 
Life PBR have been adopted. The 
Treasury Department and IRS believe 
that the issues raised in this notice are 
most appropriately considered together 
to the extent they affect both projects. 
Although these projects remam in 
development, the following paragraphs set 
forth a preliminary, nonexclusive list of 
federal income tax issues that have been 
identified. The paragraphs also identify 
some of the approaches that the Treasury 
Department and IRS may consider to 
address these issues, subject to further 
study and public comment. 

.0 I Continued taxation of issuers under 
Part / of Subchapter L. Some commen
tators have asked whether reserves deter
mined under Proposed AG VACARVM or 
Proposed Life PBR would constitute "life 
insurance reserves" within the meaning of 
section 816(b). The Treasury Department 
and IRS think it would be inappropriate to 
apply a literal application of the 50-percent 
reserve ratio test of section 816(a), such 
that all life insurance companies would be 
taxed under part 2 of subchapter L, rather 
than part 1 of that subchapter, due solely to 
changes in the methodology of determin
ing such reserves for purposes of statutory 
accounting. To prevent this result, if Pro
posed AG VACARVM or Proposed Life 

PBR is adopted. the Treasury Department 
and IRS may publish guidance that would 
(i) require the continued use of statutory 
reserves for purposes of the reserve ratio 
test. even if those reserves are determined 

under Proposed AG VACARVM or Pro
posed Life PBR: (ii) require the contin
ued use of CARVM or CRVM, as applica

ble. under such terms as applied before the 
adoption of Proposed AG VACARVM or 
Proposed Life PBR: (iii) apply principles 
similarto those of Prop. Reg. § 1.801-4(g) 
to ensure that reserves with respect to life 
insurance and annuity contracts are appro
priately accounted for in the reserve ratio 
test of section 816(a); or (iv) require the 
use of only the standard scenario amount 
(in the case of Proposed AG VACARVM) 
or deterministic reserve (in the case of Pro
posed Life PBR) for purposes of the re
serve ratio test. 

.02 Qualification of contracts as life 
insurance contracts. Likewise, some com
mentators have asked whether the adop
tion of Proposed Life PBR would render 
it impossible for issuers of life insur
ance contracts to satisfy the requirement 
of section 7702(c)(3)(B) that reasonable 
mortality charges not exceed the mortality 
charges specified in "the commissioners' 
standard mortality tables" as defined in 
section 807(d)(5). The Treasury Depart
ment and IRS think it is inappropriate 
for a change in statutory accounting un
der section 807(d) to effect a wholesale 
change in the standards for qualification 
of contracts as "life insurance contracts" 
under section 7702. To prevent this result, 
if Proposed Life PBR is adopted, the Trea
sury Department and IRS may (i) exercise 
the authority under section 7702(c)(3)(B) 
either to prescribe mortality tables or to 
permit the continued use of the 1980 Com
missioners' Standard Ordinary mortality 
and morbidity tables (1980 CSO tables) or 
the 2001 Commissioners' Standard Ordi
nary mortality and morbidity tables (2001 
CSO tables), as appropriate, to satisfy the 
reasonable mortality charge requirement 
of that section; or (ii) provide a reasonable 
interpretation of the prevailing commis
sioners' standard mortality tables under 
section 807 that would not render the crosS 
reference in section 7702(c)(3)(B) mean
ingless. See section 3.05, below. 

.03 Contract-by-contract versus aggre
gate reserves. The Treasury Department 
and IRS believe that the standard scenario 



or deterministic reserve determined under 
Proposed AG VACARVM or Proposed 
Life PBR would more closely resemble 
the methodology in effect when Congress 
enacted section 807 in 1984 than would 
the CTE amount or stochastic reserve. For 
example. a reserve determined under the 
standard scenario or under the deteImin
istic reserve methodology (i) would be 
deteImined on a contract-by-contract ba
sis; (ii) would be based upon an expected 
value, rather than the worst case tail of a 
distribution of outcomes; and (iii) in the 
case of Proposed AG VACARVM, would 
be deteImined based on standard, indus
try-wide interest rate and mortality factors, 
rather than on prudent estimates that vary 
from company to company. Both Pro
posed AG VACARVM and Proposed Life 
PBR would provide a methodology for 
apportioning stochastically -deteImined 
reserve amounts among individual con
tracts. The Treasury Department and IRS, 
however, are concerned more fundamen
tally that because the CTE amount (under 
Proposed AG VACARVM) or stochas
tic reserve (under Proposed Life PBR) 
would not represent an expected value of a 
company's obligations with respect to the 
underlying contracts, some or all of these 
amounts are nondeductible "solvency" or 
"contingency" reserves. If this concern is 
not satisfied, the Treasury Department and 
IRS may (i) peImit a contract-by-contract 
apportionment of a stochastically-de
termined reserve, but with appropriate 
adjustments so that reserve reflects an ex
pected value of the company's obligations 
(for example, by adjusting the CTE from 
65 to 0, assuming that the chosen scenar
ios have a unifoTIn probability distribution 
and the scenarios not chosen have a zero 
probability); (ii) conclude that the method
ology of Proposed AG VACARVM or 
Proposed Life PBR is so different from 
that which was in effect when Congress 
enacted section 807 in 1984 that taxpay
ers must continue to apply section 807 
as if Proposed AG VACARVM or Pro
posed Life PBR had not been adopted; or 
(iii) interpret the statutory cap under sec
tion 807(d)(l) and CARVM/CRVM under 
section 807(d)(2) to encompass only the 
standard scenario amount (in the case of 
Proposed AG VACARVM) or the deter
ministic reserve (in the case of Proposed 
Life PBR). 

.04 Prevailing state assumed interest 
rate. Section 807(d)(2)(B) requires that 
the tax reserve with respect to a contract 
be determined using the greater of the ap
plicable Federal interest rate (AFR) or the 
prevailing State assumed rate. It has been 
suggested that in the case of Proposed Life 
PBR, the absence of a single, prescribed 
interest rate means that taxpayers should 
be allowed to determine tax reserves sim
ply using the AFR. This approach, how
ever, would nullify an important safeguard 
against situations where the AFR is an in
appropriately low rate for determining a 
fair valuation of the tax reserve with re
spect to a contract. Rather than interpret 
the term "prevailing State assumed interest 
rate" to refer to a null set, the Treasury De· 
partment and IRS may require the use of a 
rate that is the greater of the APR and some 
other objective rate or rates, such as (i) the 
rate implicit in the aggregate reserves that 
are determined stochastically; (ii) the rate 
used by the company in pricing the con
tract; or (iii) the rate used to determine the 
deterministic reserve. 

.05 Prevailing mortality tables. The 
Treasury Department and IRS are con
cerned that determining an aggregate re
serve stochastically and, after the fact, us
ing the reserve so deteImined to "map" to 
one of a large number of NAIC-approved 
mortality tables would not satisfy the re
quirement of section 807(d)(2) that the 
prevailing commissioners' standard tables 
be used for purposes of determining the 
tax reserve for a contract If this concern is 
not satisfied, the Treasury Department and 
IRS may interpret the prevailing commis
sioners' standard mortality tables under 
section 807(d)(5) to mean either (i) the 
200 I CSO mortality tables; (ii) the mortal
ity tables, if any, which served as the basis 
for pricing the particular contract; (iii) if 
more than one standard mortality table or 
option could apply to a particular contract, 
whichever table generally would yield the 
lowest reserve for the contract (see sec
tion 807(d)(5)(E»; or (iv) in the case of 
Proposed AG VACARVM, the mortality 
tables used for purposes of determining 
the standard scenario amount with respect 
to a contract, 

.06 Transition rules: application 
to in-force contracts. If Proposed 
AG VACARVM or Proposed Life PBR 
is adopted, it is anticipated the new 
rules would apply for federal income 

tax purposes only to contracts that are 
issued after the date of adoption and not 
to previously issued contracts that are 
in force on that date, regardless of the 
applicability of the new rules to previously 
issued contracts for regulatory purposes. 
The Treasury Department and IRS assume 
this approach would render moot any 
issue concerning the applicability of a 
lO-year spread under section 807(f) for 
adjustments resulting from the adoption of 
these proposed rules. 

.07 Tax principles that override statu
tory accounting. Notwithstanding the 
deference accorded statutory accounting 
under subchapter L, the Treasury Depart
ment and IRS do not anticipate changes 
to existing guidance that requires that tax 
principles override statutory accounting 
principles in appropllate cases. See, e.g., 
§ 1.801-4(e) (enumerating reserves and 
liabilities that do not qualify as life in
surance reserves for federal income tax 
purposes). 

.08 Tax administration. As a matter 
of tax administration, the Treasury De
partment and IRS are concerned that the 
degree of discretion that would be vested 
in taxpayers to deteImine the CTE amount 
(under Proposed AG VACARVM) or the 
stochastic reserve (under Proposed Life 
PBR) could render those amounts diffi
cult or impossible for examiners to audit. 
These concerns will weigh heavily in the 
resolution of the issues identified in sec
tions 3.01 through 3.07, and may weigh 
in favor of recognizing only the standard 
scenario amount (in the case of Proposed 
AG VACARVM) or the deterministic re
serve (in the case of Proposed Life PBR). 

SECTION 4. REQUEST FOR 
COMMENTS 

.0 I The Treasury Department and IRS 
request comments on the issues raised 
in this notice, and on any other issues 
that will need to be addressed if Pro
posed AG VACARVM or Proposed Life 
PBR are adopted by one or more states 
and Congress has nol amended sections 
807, 816 and 7702. In addition, com
ments are requested regarding the fol
lowing issues: (i) What is the status of 
any efforts to model the effects of Pro
posed AG VACARVM or Proposed Life 
PBR, either on a companY-by-company 
basis, a product-by-product basis, or 
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industry-wide'? (ii) What is the relevance 

of a tax or regulatory characterization of 

Proposed AG YACARYM and Proposed 

Life PBR as CARYM or CRY\1. 

respectively. for purposes of applying 

section 807') Does such a characterization 

limit or broaden the discretion of the 

Treasury Department and IRS to provide 
guidance') (For ex.ample. if Proposed 

AG YACARYM and Proposed Life 

PBR are characterized as CARYM or 

CRYM. respectively. for regulatory 
purposes. could the Treasury Department 

and IRS nevertheless conclude they 
do not constitute CARYM or CRVM 

as Congress envisioned those terms to 
apply in 19X4: alternatively. if Proposed 
AG YACARYM and Proposed Life PBR 
were not characterized as CARYM or 
CRYM, respectively. for purposes of 
applying section 807. could Proposed 
AG YACARYM and Proposed Life PBR 
nonetheless be required as the appropriate 
tax reserve method under the authority 
of section 807(d)(3)(A)(iv)): (iii) what 
criteria or other parameters would limit 
the selection of scenarios taken into 
account in determining the CTE amount 
(under Proposed AG YACARYM) or the 
stochastic reserve (under Proposed Life 
PBR): and (iv) [n the case of Proposed Life 
PBR. what is the appropriate treatment 
of company-specific expense. lapse and 
margin assumptions for purposes of 
applying section 807? For example. are 
such assumptions permitted to be taken 
into account at all. either for purposes 
of the federally-prescribed reserve or 
the statutory reserve cap? If so, what 
limits apply to a taxpayer's discretion with 
respect to those assumptions. and would a 
10-year spread result under section 807(f) 
from the unlocking of those assumptions 
in later years') 

.02 The Treasury Department and IRS 
are concerned about the use of a gross 
premium valuation methodology in the 
case of Proposed Life PBR. because such 
a methodology generally is not permitted 
under existing authorities. See, e.,!; .. Mar\,

land Casllalty CO. I'. US" 251 US. 342 
(1920). * 1.801-4(e). Rev. Rul. 77-451. 
1977-2 C.B. 224. In general. a gross 
premium \aluation takes into account the 
present \'alue of all cash tlows under the 
contract. including future death benefits. 
future surrender benefits. premiums. fu
ture profits. and future expenses. Thus. a 
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reserve determined using a gross premium 

valuation may include amounts. such as 

future expenses and margins. that are not 

now included in life insurance reserves for 

federal income tax purposes. How will a 

gross premium valuation under Proposed 

Life PBR differ from current valuation 

methods'! Is the discretion to permit a 

gross premium valuation methodology for 

federal income tax purposes limited by 

sections 461 and 811. or by the deficiency 
reserve rule of section 807(d)(3)(C)') 

Are similar issues raised in the case of 

Proposed AG YACARYM? If not. are ex

pense. policy owner behavior, surrender 
rates. and other parameters nonetheless 
included in the valuation of reserves under 

Proposed AG YACARYM? 
03. The Treasury Department and the 

IRS are concerned that, ex.cept in the case 
of the standard scenario under Proposed 
AG YACARYM. the proposed methods 
contemplate revising certain parameters 
and assumptions on an annual basis. How 
is this procedure consistent with the exist
ing statutory framework that contemplates 
that such parameters and assumptions are 
determined as of the date a contract is 
issued. and, in general, are not adjusted 
thereafter'? Would such annual changes in 
assumptions constitute a change of basis 
subject to a 10-year spread under section 
807(f}? 

.04 Comments should be submitted in 
writing on or before May S, 2008. and 
should contain a reference to this Notice 
2008-18. Comments may be submitted 
to CC:PA:LPD:PR (Notice 2008-18). 
Room 5203. Internal Revenue Service. 
P.O. Box 7604. Ben Franklin Station. 
Washington, DC 20044. Alternatively 
comments may be submitted electroni
cally via the following e-mail address: 
Notice. C ommenfs@ i rscollflsel. freas. gov. 

Please include "Notice 2008-18" in 
the subject line of any electronic 
communications. 

.05 Submissions may be hand-delivered 
Monday through Friday between the hours 
of 8 a.m. and 4 p.m. to CC:PA:LPD:PR 
(Notice 2008-18), Courier's Desk. Inter
nal Revenue Service, 1111 Constitution 
Avenue. NW, Washington. DC 20224. All 
comments will be available for public in
spection and copying. 

DRAFTlNG INFORMATlON 

The principal author of this notice is 

James A. Polfer of the Office of the Asso

ciate Chief Counsel (Financial Institutions 
& Products). For further information re

garding this notice. contact Mr. Polfer at 
(202) 622-3970 (not a toll-free call). 

Cell Captive Insurance 
Arrangements: Insurance 
Company Characterization 
and Certain Federal Tax 
Elections 

Notice 2008-19 

SECTION 1. PURPOSE 

Rev. Rul. 2008-8, this Bulletin. pro

vides guidance on the standards for deter
mining whether an arrangement between 
a participant and cell of a Protected Cell 
Company (defined below) constitutes in
surance for federal income tax purposes, 
and whether amounts paid to the cell are 
deductible as "insurance premiums" under 
~ 162 of the Internal Revenue Code. The 
purpose of this notice is to request com
ments on further guidance to address is
sues that arise if those arrangements do 
constitute insurance, specifically (a) the 
status of such a cell as an insurance com
pany within the meaning of §§ 816(a) and 
83 I (c). and (b) some of the consequences 
of a cell's status as an insurance company. 

SECTION 2. BACKGROUND 

.01 Under §§ 816(a) and 831(c). an in
surance company is any company more 
than half the business of which during the 
taxable year is the issuing of insurance 
or annuity contracts or the underwriting 
of risks underwritten by insurance com
panies. Although its name. charter pow
ers, and subjection to State insurance laws 
are significant in determining the business 
which a company is authorized and in
tends to carry on, it is the character of 
the business actually done in the taxable 
year which determines whether a company 
is taxable as an insurance company under 
the Internal Revenue Code. Treas. Reg. 
§ 1.801-3(a)(I). 



.02 A taxpayer that qualifies as an in
surance company IS treated as a corpora
tion under § 7701 (a)(3), even if it would 
not otherwise be classified as a corporation 
for state law purposes or under other pro

visions of the Code. Thus, for example, 
in Rev. Rul. 83-132, 1983-2 C.B. 270, 

a non-corporate business entity was held 
to be an insurance company, and there

fore a "corporation" within the meaning of 
§ 7701(a)(3), because its primary and pre
dominant business activity was underwrit
ing insurance risks. 

.03 An insurance company is subject to 
tax under either Part I or Part II of Sub
chapter L. as applicable, and is eligible to 
make a number of elections. For exam
ple, § 83J(b) permits certain small insur
ance companies other than life insurance 
companies to elect to be taxed only on tax
able investment income (and not on under
writing income); § 846( e) permits an insur
ance company to compute discounted un
paid losses using the company's historical 
payment patterns, rather than the historical 
payment patterns determined by the Secre
tary under § 846( d); and § 953(d) generally 
permits a controlled foreign corporation to 
elect to be treated as a domestic corpora
tion if it would qualify to be taxed under 
subchapter L (that is, as an insurance com
pany) if it were a domestIc corporation. 
See also Rev. Proc. 2003-47,2003-2 C.B. 
55 (setting forth procedural rules regarding 
the election under § 953(d)). 

.04 A number of jurisdictions have 
statutes that provide for the chartering of 
a legal entity commonly known as a pro
tected cell company, segregated account 
company or segregated portfolio com
pany ("Protected Cell Company"). Rev. 
Rul. 2008-8, this Bulletin, sets forth facts 
that are typical of arrangements involving 
Protected Cell Companies and provides 
guidance on how to determine whether 
such an arrangement qualifies as insurance 
for federal income tax purposes. 

.05 Section 3 of this Notice sets forth 
proposed guidance that would address (a) 
when a cell of a Protected Cell Company 
is treated as an insurance company for fed
eral income tax purposes, and (b) some of 
the consequences of the treatment of a cell 
as an insurance company. The proposed 
guidance, if adopted, may take the form of 

a regulation. revenue ruling, revenue pro
cedure, or other Internal Revenue Bulletin 

publication. 

SECTION 3. PROPOSED GUIDANCE 

.01 In general. The proposed guidance 
would include a rule to the effect that a 
cell of a Protected Cell Company would be 
treated as an insurance company separate 
from any other entity if: 

(a) the assets and liabilities of the cell 
are segregated from the assets and liabil
ities of any other cell and from the assets 
and liabilities of the Protected Cell Com
pany such that no creditor of any other 
cell or of the Protected Cell Company may 
look to the assets of the cell for the satisfac
tion of any liabilities, including insurance 
claims (except to the extent that any other 

cell or the Protected Cell Company has a 
direct creditor claim against such cell); and 

(b) based on all the facts and circum
stances, the arrangements and other activ
ities of the cell. if conducted by a corpora
tion, would result in its being classified as 
an insurance company within the meaning 
of§§ 816(a)or 831(c). 

.02 Effect of insurance compallY treat
ment at the cell/evel. Consistent with the 
proposed rule: 

(a) Any tax elections that are available 
by reason of a cell's status as an insurance 
company would be made by the cell (or, 
in certain circumstances, by the parent of 
a consolidated group) and not by the Pro
tected Cell Company of which it is a part; 

(b) The cell would be required to apply 
for and receive an employer identification 
number (EIN) if it is subject to U.S. tax 
jurisdiction; 

(c) The activities of the cell would be 
disregarded for purposes of determining 
the status of the Protected Cell Company 
as an insurance company for federal in
come tax purposes; 

(d) The cell (or, in certain circum
stances, the parent of a consolidated group) 
would be required to file all applicable 
federal income tax returns and pay all 
required taxes with respect to its income; 

and 
(e) A Protected Cell Company would 

not take into account any items of income, 
deduction, reserve or credit with respect 
to any cell that is treated as an insurance 
company under section 3.01. 

.03 No inference. No inference should 
be drawn regarding the treatment of a cell 
that does not meet the requirements to be 
treated as an insurance company separate 
from any other entity under section 3.01 

or regarding the treatment of the Protected 
Cell Company of which it is a part. 

.04 Effective dule. The proposed guid
ance would be effecti ve for the first taxable 
year beginning more than 12 months after 
the date the guidance is published in final 
form. 

SECTION 4. REQUEST FOR 
COMMENTS 

Statutes under which Protected Cell 

Companies are chartered differ among var
ious jurisdictions, and cell arrangements 
differ among taxpayers due to variations 
in contractual terms. In order to ensure 
that entity classification and federal tax 
elections for Protected Cell Companies are 
both legally correct and administrable in 
all cases, the Service requests comments 
on the proposed guidance described in 
section 3 of this Notice. In particular, the 
Service requests comments on (a) what 
transition rules may be appropriate or nec
essary for Protected Cell Companies, or 
cells of such companies, if a Protected 
Cell Company is not currently follow
ing the rule in section 3.0 I, or if a cell 
of such a company qualifies as an in
surance company for some taxable years 
but not for others; (b) what reporting. if 
any, would be necessary on the part of 
an individual cell to ensure that a Pro
tected l:ell Company has the information 
needed to comply with section 3.02(c) 
and (e); (c) whether different or special 
ruJes should apply with respect to foreign 
entities, including controlled foreign cor
porations; (d) whether further guidance 
would be needed concerning the proper 
treatment of Protected Cell Companies 
and their cells under the rules regarding 
consolidated returns. The Service also 
requests comments on what guidance, 
if any, would be appropriate concerning 
similar segregated arrangements that do 
not involve insurance. Written comments 
may be submitted to the Otfice of the 
Associate Chief Counsel (Financial In
stitutions & Products), Attention: Chris 
Lieu (Notice 2007-YY). Room 3552. 

CCFIP:4, Internal Revenue Service, 
1111 Constitution Avenue, NW, Washing
ton, DC 20224. Alternatively, taxpayers 
may submit comments electronically to 

Notice. Comments@ irscounse !.(reus .RO\'. 
The Service requests any comments by 

May 4, 2008. 
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DRAFING INFORMATION 

The principal author of this notice IS 

Chris Lieu of the Office of the Associate 
Chief Counsel (Financial Institutions & 
Products). For further information regard
ing this notice, contact Mr. Chris Lieu at 
(202) 622-3970 (not a toll-free call). 

26 CFR 301.7216: DiscioSl/rI' or II.\/' ofinformlllioll 

hv preparers of relums. 

(Also 26 CFR 301.7216-3; leclioll (713). 

Rev. Proc. 2008-12 

SECTION I. PURPOSE 

This revenue procedure provides guid
ance to tax return pre parers regarding the 
format and content of consents to disclose 
and consents to use tax return information 
with respect to taxpayers filing a return 
in the Form 1040 series, e.g., Form 1040, 
Form 1040NR, Form 1040A, or Form 
1040EZ, under section 301.7216-3 of the 
Regulations on Procedure and Adminis
tration (26 CFR Part 30 I). This revenue 
procedure also provides specific require
ments for electronic signatures when a 
taxpayer executes an electronic consent to 
the disclosure or use of the taxpayer's tax 
return information. 

SECTION 2. BACKGROUND 

.01 In general, section 7216(a) of the 
Internal Revenue Code imposes crimi
nal penalties on tax return preparers who 
knowingly or recklessly make unautho
rized disclosures or uses of information 
furnished in connection with the prepara
tion of an income tax return. A violation 
of section 7216 is a misdemeanor, with 
a maximum penalty of up to one year 
imprisonment or a fine of not more than 
$1,000. or both. together with the costs of 
prosecution. Section 7216( b) establishes 
exceptions to the general rule in section 
7216(a) and also authorizes the Secretary 
to promulgate regulations prescribing ad
ditional permitted disclosures and uses. 

.02 Section 6713(a) prescribes a related 
civil penalty for unauthorized disclosures 
or uses of information furnished in connec
tion with the preparation of an income tax 
rclUm. The penalty for violating section 
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6713 is $250 for each disclosure or use, not 

to exceed a total of $10,000 for a calendar 

year. Section 6713(b) provides that the ex
ceptions in section 72 I 6(b) also apply to 

section 6713. 
.03 Section 301.7216-3 provides that, 

unless section 7216 or § 301.7216-2 
specifically permits the disclosure or use 
of tax return information, a tax return pre
parer may not disclose or use a taxpayer's 
tax return information prior to obtain
ing a consent from the taxpayer. Sec
tion 301.7216-3(a) provides that consent 
must be knowing and voluntary. Section 
301.7216-3(a)(3)(i) prescribes the form 
and content requirements that all consents 
to disclose or use must include. 

.04 Section 30 1.72 I 6-3(a)(3)(ii) pro
vides that the Secretary may, by publi
cation in the Internal Revenue Bulletin, 
prescribe additional requirements for tax 
return preparers regarding the format and 
content of consents to disclose and con
sents to use tax return information with 
respect to taxpayers filing a return in the 
Form 1040 series, as well as the require
ments for a valid signature on an electronic 
consent under section 72 16. This rev
enue procedure provides such additional 
requirements. 

SECTION 3. SCOPE 

This revenue procedure applies to 
all tax return preparers, as defined in 
§ 301.7216-I(b)(2), who seek consent to 
disclose or use tax return information pur
suant to § 301.7216-3 with respect to tax
payers who file a return in the Form 1040 
series, e.g., Form 1040, Form 1040NR, 
Form 1040A, or Form 1040EZ. 

SECTION 4. FORM AND CONTENT 
OF A CONSENT TO DISCLOSE OR A 
CONSENT TO USE FORM 1040 TAX 
RETURN INFORMATION 

. 01 Separate Written Document. Ex
cept as provided by § 301.7216-3(c)(l) 
(special rule for multiple disclosures or 
uses within a single consent form), and 
described in section 4.05, below, a tax
payer's consent to each separate disclo
sure or use of tax return information must 
be contained on a separate written doc
ument, which can be furnished on paper 
or electronically. For example, the sepa
rate written document may be provided as 

an attachment to an engagement letter fur

nished to the taxpayer. 
.02 A consent furnished to the taxpayer 

on paper must be provided on one or more 

sheets of 81/2 inch by II inch or larger 
paper. All of the text on each sheet of 

paper must pertain solely to the disclosure 
or use the consent authorizes, and the sheet 
or sheets, together, must contain all the 
elements described in section 4.04 and, if 
applicable, comply with section 4.06. All 
of the text on each sheet of paper must also 
be in at least 12-point type (no more than 
12 characters per inch). 

.03 An electronic consent must be pro
vided on one or more computer screens. 
All of the text placed by the preparer on 
each screen must pertain solely to the dis
closure or use of tax return information au
thorized by the consent, except for com
puter navigation tools. The text of the 
consent must meet the following specifi
cations: the size of the text must be at 
least the same size as, or larger than, the 
normal or standard body text used by the 
website or software package for direction, 
communications or instructions and there 
must be sufficient contrast between the text 
and background colors. In addition, each 
screen or, together, the screens must-

( I) contain all the elements described 
in section 4.04 and, if applicable, comply 
with section 4.06, 

(2) be able to be signed as required by 
section 5 and dated by the taxpayer, and 

(3) be able to be formatted in a readable 
and printer-friendly manner. 

.04 Requirements for Every Consent. 
In addition to the requirements provided in 
§ 301.7216-3, consents to disclose or use 
Form 1040 series tax retum information 
must satisfy the following requirements-

(1) Mandatory statements in the con
sent. The following statements must be 
included in a consent under the circum
stances described below, except that a tax 
return preparer may substitute the pre
parer's name where "we" or "our" is used . 

(a) Consent to disclose tax return in
formation in context other than tax prepa
ration or auxiliary services. Unless a tax 
return preparer is obtaining a taxpayer's 
consent to disclose the taxpayer's tax re
turn information to another tax return pre
parer for the purpose of performing ser
vices that assist in the preparation of, or 
provide auxiliary services (as defined in 
§ 301.7216-1(b)(2)(ii» in connection with 



the preparation of, the tax return of the 
taxpayer, any consent to disclose tax re
turn information must contain the follow
'-1 statements in the following sequence: 

Federal law requires this consent 
fonn be provided to you. Unless au
thorized by law, we cannot disclose, 
without your consent, your tax return 
infonnation to third parties for purposes 
other than the preparation and filing of 
your tax return. If you consent to the 
disclosure of your tax return infonna
tion, Federal law may not protect your 
tax return infonnation from further use 
or distribution. 

You are not required to complete this 
fonn. If we obtain your signature on 
this fonn by conditioning our services 
on your consent, your consent will not 
be valid. If you agree to the disclosure 
of your tax return infonnation, your 
consent is valid for the amount of time 
that you specify. If you do not specify 
the duration of your consent, your con
sent is valid for one year. 
(b) Consent to disclose tax return in-

Jrmation in tax preparation or auxiliary 
services context. If a tax return pre
parer is obtaining a taxpayer's consent 
to disclose the taxpayer's tax return in
formation to another tax return preparer 
for the purpose of performing services 
that assist in the preparation of, or pro
vide auxiliary services (as defined in 
§ 301.7216-1(b)(2)(ii») in connection with 
the preparation of, the tax return of the tax
payer, any consent to disclose tax return 
information must contain the following 
statements in the following sequence: 

Federal law requires this consent 
fonn be provided to you. Unless au
thorized by law, we cannot disclose, 
without your consent, your tax return 
information to third parties for purposes 
other than the preparation and filing of 
your tax return. If you consent to the 
disclosure of your tax return informa
tion, Federal law may not protect your 
tax return information from further use 
or distribution. 

You are not required to complete this 
form. Because our ability to disclose 
your tax return information to another 
tax return pre parer affects the service 
that we provide to you and its cost, we 
may decline to provide you with service 
or change the terms of service that we 
provide to you if you do not sign this 

fonn. If you agree to the disclosure of 
your tax return information, your con
sent is valid for the amount of time that 
you specify. If you do not specify the 
duration of your consent, your consent 
is valid for one year. 
(c) Consent to use. All consents to 

use tax return information must contain the 
following statements in the following se
quence: 

Federal law requires this consent 
form be provided to you. Unless autho
rized by law, we cannot use, without 
your consent, your tax return informa
tion for purposes other than the prepa
ration and filing of your tax return. 

You are not required to complete this 
form. If we obtain your signature on 
this form by conditioning our services 
on your consent, your consent will not 
be valid. Your consent is valid for the 
amount of time that you specify. If you 
do not specify the duration of your con
sent, your consent is valid for one year. 
(d) All consents must contain the fol-

lowing statement: 
If you believe your tax return informa
tion has been disclosed or used improp
erly in a manner unauthorized by law or 
without your permission, you may con
tact the Treasury Inspector General for 
Tax Administration (TIGTA) by tele
phone at 1-800-366-4484, or by email 
at complaints@tigta.treas.gov. 
(e) Mandatory statement in any con

sent to disclose tax return information to 
a tax return preparer located outside of 
the United States. If a tax return pre
parer to whom the tax return information 
is to be disclosed is located outside of the 
United States, the taxpayer's consent un
der § 301.7216-3 prior to any disclosure is 
required. Sed 30 1.721 6-2(c) and (d). All 
consents for disclosure of tax return infor
mation to a tax return preparer outside of 
the United States must contain the follow
ing statement: 

This consent to disclose may result in 
your tax return information being dis
closed to a tax return preparer located 
outside the United States. 
(2) Affirmative consent. All consents 

must require the taxpayer's affirmative 
consent to a tax return preparer's disclo
sure or use of tax return information. A 
Consent that requires the taxpayer to re
move or "deselect" disclosures or uses that 

the taxpayer does not wish to be made, 
i.e., an "opt-out" consent, is not permitted. 

(3) Signature. All consents to disclose 
or use tax return information must be 
signed by the taxpayer. 

(a) For consents on paper, the tax
payer's consent to a disclosure oruse must 
contain the taxpayer's signature. 

(b) For electronic consents, a taxpayer 
must sign the consent by any method pre
scribed in section 5, below. 

(4) Incomplete consents. A tax return 
preparer shall not present a consent form 
with blank spaces related to the purpose of 
the consent to the taxpayer for signature. 

.05 Special rule for multiple disclosures 
within a single consent form or multiple 
uses within a single consent form. Section 
301. 7216-3( c)(1) provides that a taxpayer 
may consent to multiple uses within the 
same written document, or multiple disclo
sures within the same written document. 
Multiple disclosure consents and mUltiple 
use consents must provide the taxpayer 
with the opportunity, within the separate 
written document, to affirmatively select 
each separate disclosure or use. Further, 
the taxpayer must be provided the informa
tion in section 4.04 for each separate dis
closure or use. The mandatory statements 
required in section 4.04(1) relating to use 
or disclosure need only be stated once in 
a multiple disclosure or multiple use con
sent. 

.06 Disclosure of entire return. If, un
der § 30L7216-3(c)(2), a consent autho
rizes the disclosure of a copy of the tax
payer's entire tax return or all information 
contained within a return, the consent must 
provide that the taxpayer has the ability to 
request a more limited disclosure of tax re
turn information as the taxpayer may di
rect. 

SECTION 5. ELECTRONIC 
SIGNATURES 

o I. If a taxpayer furnishes consent to 
disclose or use tax return infonnation elec
tronically, the taxpayer must furnish the 
tax return preparer with an electronic sig
nature that will verify that the taxpayer 
consented to the disclosure or use. The 
regulations under § 301.7216-3(a) require 
that the consent be knowing and volun
tary. Therefore, for an electronic consent 
to be valid, it must be furnished in a man-
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ner that ensures affirmative, knowing con

sent to each disclosure or use. 

.02 A tax return preparer seeking to ob
tain a taxpayer's cunsent tu the disclosure 

or use of tax return information electroni
cally must ubtain the taxpayer's signature 
on the consent in one of the following man
ners: 

(a) Assign a personal identification 
number (PIN) that is at least 5 characters 
long to the taxpayer. To consent to the dis
closure or use of the taxpayer's tax return 
information, the taxpayer may type in the 
pre-assigned PIN as the taxpayer's signa
ture authorizing the disclosure or use. A 
PIN may not be automatically furnished 
by the software so that the taxpayer only 
has tu click a button for consent to be fur
nished. The taxpayer must affirmatively 
enter the PIN for the electronic signature 
to be valid; 

(b) Have the taxpayer type in the tax
payer's name and then hit "enter" to au
thorize the consent. The software must not 
automatically furnish the taxpayer's name 
so that the taxpayer only has to click a but
ton to consent. The taxpayer must affir
matively type the taxpayer's name for the 
electronic consent to be valid; or 

(c) Any other manner in which the tax
payer affirmatively enters 5 or more char
acters that are unique to that taxpayer that 
are used by the tax return preparer to verify 
the taxpayer's identity. For example, en
try of a response to a question regarding a 
shared secret could be the type of informa
tion by which the taxpayer authorizes dis
closure or use of tax return information. 

SECTION 6. EXAMPLES 

.0 I The application of this revenue pro
cedure is illustrated by the following ex
amples: 

( I) Exalllple I. Pre parer P offers tax prepara

tion ,en'ice, over the Internet. P wishes to use in
formation the taxpayer provides during tax prepa
ration of the taxpayer's Form 1040 to generate tar

geted banner advertisements (i.e., electronic adver

ti,ements appearing on the computer screen based on 

the taxpayer's tax return information). In the course 
nt ad, erllsing services and products. P wishes also to 
disci,,,,: to other third parties information that the tax

payer prondes. 
(a I P p,"IS. in pertinent part. the following con

sent on the computer screen for taxpayers to indicate 

approyal. If a taxpayer does not indicate approval. 

the ta \ return preparation software does not permit 

the tJ\payer 10 use the soft\\ are. 
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PRIVACY STATEMENT 

Your privacy is very important to us 
at P. We are providing this statement 

to inform you about the types of infor

mation we collect from you, and how 
we may disclose or use that information 

in connection with the services we pro
vide. This Privacy Statement describes 

the privacy practices of our company 
as required by applicable laws. . . . 
During the course of providing our ser
vices to you, we may offer you vari
ous other services that may be of inter
est to you based on our determination 
of your needs through analysis of your 
data. Your use of the services we offer 
constitutes a consent to our disclosure of 
tax information to the service providers. 
If at any time you wish to limit your re
ceipt of promotional offers based upon 
information you provide, you may call 
us at the following .... 

(b) Beneath this Privacy Statement, the following 

acknowledgment line appears next to two button im

ages stating "yes" and "no:" 
"I have read the Privacy Statement and agree to it 

by clicking here." 
(c) If the taxpayer clicks "no," a message ap

pears on the screen informing the taxpayer that tax 
return preparation will not proceed without the tax

payer agreeing to the company's Privacy Statement. 

(d) P has failed to comply with the requirements 

of § 301.7216-3 and this revenue procedure. P has at
tempted to obtain consent from the taxpayer by mak
ing the use of the program contingent on the tax

payer's consent to p's disclosure and use of the tax
payer's tax return information for purposes other than 

tax preparation (e.g., for use in displaying targeted 

banner advertisement). Thus, the consent is not vol

untary. as required by § 301.7216--3(a). P has also 
failed to identify the tax return information that it will 

disclose or use, as required by § 301.7216--3(a)(3)(C), 

to identify the purposes of the disclosures and uses, as 

required by section § 301.7216--3(a)(3)(B). and to the 

extent that P intends to disclose the entire return based 
on the consent, p's consent has not provided that the 

taxpayer has the ability to request a more limited dis

closure of tax. return information as the tax.payer may 
direct as required by section 4.06. The single docu

ment attempts to have the lax payer consent to both 

disclosures and uses, in violation of section 4.05. P 
has not used the mandatory statements required by 

section 4.04( I). The consent is not signed by the tax

payer because P has not provided a means for the tax
payer to electronically sign the consent in a form au

thorized by section 5. Finally. the consent is not dated 

as required by section 4.03(2). 

(2) Example 2. Preparer Q offers tax preparation 

services over the Internet and wishes to use targeted 

banner advertisements during tax return preparation. 

Q contracts with Bank A regarding the advertisement 

of Individual Retirement Accounts (IRAs). Preparer 

Q displays advertisements to the taxpayer only if the 

taxpayer's tax return information indicates that the 

services are relevant to the taxpayer (i.e., they are tar, 

geted banner advertisements). A taxpayer using Q's 

software must enter a password to begin the process 

of preparing a return. 

(a) Before the taxpayer starts providing tax return 

information, the following screen appears on Q's lax 

preparation program, 

CONSENT TO USE OF TAX 

RETURN INFORMATION 

Federal law requires this consent 
form be provided to you. Unless au
thorized by law, we cannot use, without 
your consent, your tax return informa
tion for purposes other than the prepa
ration and filing of your tax return. 

You are not required to complete this 
form. If we obtain your signature on 
this form by conditioning our services 
on your consent, your consent will not 
be valid. Your consent is valid for the 
amount of time that you specify. If you 
do not specify the duration of your con
sent, your consent is valid for one year. 

For your convenience, Q has entered 
into arrangements with certain banks re
garding the provision of Individual Re
tirement Accounts (IRAs). To deter
mine whether this service may be of in
terest to you, Q will need to use your tax 
return information. 

If you would like Q to use your tax 
return information to determine whether 
this service is relevant to you while we 
are preparing your return, please check 
the corresponding box if you are inter
ested, provide the information requested 
below, and sign and date this consent to 
the use of your tax return information. 

o I, [INSERT NAME] authorize Q 
to use the information I provide to Q 
during the preparation of my tax return 
for 2006 to determine whether to offer 
me an opportunity to invest in an IRA. 

Signature: [INSERT SIGNATURE 
AS PRESCRIBED UNDER SECTION 
5] 



Date: [INSERT DATE] 

If you believe your tax return in
formation has been disclosed or used 
improperly in a manner unautho
rized by law or without your per
mission, you may contact the Trea
sury Inspector General for Tax Ad
ministration (TIGTA) by telephone 
at 1-800-366-4484, or by email at 
compiaints@tigta.treas.gov. 

(b) If the taxpayer selects the consent above, the 
taxpayer is directed to print the screen. Later, after the 
taxpayer has entered data to prepare his or her 2006 
tax return, the following screen is displayed: 

CONSENT TO DISCLOSURE OF 
TAX RETURN INFORMATION 

Federal law requires this consent 
form be provided to you. Unless au
thorized by law, we cannot disclose, 
without your consent, your tax return 
information to third parties for purposes 
other than the preparation and filing of 
your tax return. If you consent to the 
disclosure of your tax return informa
tion, Federal law may not protect your 
tax return information from further use 
or distribution. 

You are not required to complete this 
form. If we obtain your signature on 
this form by conditioning our services 
on your consent, your consent will not 
be valid. If you agree to the disclosure 
of your tax return information, your con
sent is valid for the amount of time that 
you specify. If you do not specify the 
duration of your consent, your consent 
is valid for one year. 

You have indicated that you are inter
ested in obtaining information on IRAs. 
To provide you with this information, Q 
must forward your tax return informa
tion, as indicated below, to the bank that 
provides this service. 

If you would like Q to disclose your 
tax return information to the bank pro
viding this service, please check the cor
responding box for the service in which 
you are interested, provide the informa
tion requested below, and sign and date 
your consent to the disclosure of your 
tax return information. 

D I, [INSERT NAME], authorize Q 
to disclose to Bank A that portion of 
my tax return information for 2006 that 
is necessary for Bank A to contact me 
and provide information on obtaining an 
IRA or altering my contribution to an 
IRA for 2006. 

Signature: [INSERT SIGNATURE 
AS PRESCRIBED UNDER SECTION 
5] 

Date: [INSERT DATE] 

If you believe your tax return in
formation has been disclosed or used 
improperly in a manner unautho
rized by law or without your per
mission, you may contact the Trea
sury Inspector General for Tax Ad
ministration (TIGTA) by telephone 
at 1-800-366-4484, or by email at 
compiaints@tigta.treas.gov. 

If fhe feupuyer consenfs to the disclosure of the 
teu refum information using the screen above, the 

teupayer is directed to print the screen. Q will then 

transmit only that ponion of the (eupuyer's teu return 
information for 2006 fhaf is necessary for fhe bank 

authorized in fhe consenf, Balik A, 10 /JrOl'ide fhe ser· 
vice. 

(c) These two coment documents, above, satisf\' 

the requirements of§J01.7216-J(c) arId this revenue 
procedure for the disclosure or use of fhe information 

provided therein for the specific purposes stated. 

SECTION 7. EFFECTIVE DATE 

This revenue procedure is effective af
ter December 31, 2008. 

SECTION 8. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is Dillon Taylor, formerly of the 
Office of Associate Chief Counsel (Pro
cedure and Administration). For further 
information regarding this revenue proce
dure, contact Lawrence Mack of the Office 
of Associate Chief Counsel (Procedure 
and Administration) at 202-622-4940 
(not a toll-free call). 
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Part IV. Items of General Interest 

Announcement of Disciplinary Actions Involving 
Attorneys, Certified Public Accountants, Enrolled Agents, 
and Enrolled Actuaries - Reinstatements, Suspensions, 
Censures, Disbarments, and Resignations 
Announcement 2008-5 

Under Title 31, Code of Federal Regu
lations, Part 10, attorneys, certified public 
accountants, enrolled agents, and enrolled 
actuaries may not accept assistance from, 
or assist, any person who is under disbar
ment or suspension from practice before 
the Internal Revenue Service if the assis
tance relates to a matter constituting prac
tice before the Internal Revenue Service 
and may not knowingly aid or abet another 

person to practice before the Internal Rev
enue Service during a period of suspen
sion, disbarment, or ineligibility of such 
other person. 

To enable attorneys, certified public 
accountants, enrolled agents, and enrolled 
actuaries to identify persons to whom 
these restrictions apply, the Director, Of
fice of Professional Responsibility, will 
announce in the Internal Revenue Bulletin 

their names, their city and state, their pro
fessional designation, the effective date 
of disciplinary action, and the period of 
suspension. This announcement will ap
pear in the weekly Bulletin at the earliest 
practicable date after such action and will 
continue to appear in the weekly Bulletins 
for five successive weeks. 

Reinstatement To Practice Before the Internal Revenue 
Service 

Under Title 31, Code of Federal Reg
ulations, Part 10, The Director, Office of 
Professional Responsibility, may entertain 
a petition for reinstatement for any attor
ney, certified public accountant, enrolled 

agent, or enrolled actuary censured, sus
pended, or disbarred, from practice before 
the Internal Revenue Service. 

Name Address Designation 

Cohen, Peter Edison, NJ CPA 

Brunelle, Roswell J. Queensbury, NY CPA 

Cohick, Jeffrey S. Newville, PA Enrolled Agent 

Cotroneo, Nicholas McLean, VA CPA 

Layson, David A. Corydon, IN Attorney 

Tomasulo, Maria Y. Wantagh, NY CPA 

Emeziem, Kelechi C. Antioch, CA Attorney 

Johnston, Gregory A. Muscatine, IA Attorney 

Shapiro. Sidney C. West Palm Beach. FL CPA 

Hubbard, Cynthia A. Geneva.IL Attorney 

Moss, Steve E. Henderson. NC CPA 

Schaffer. Rohert J. Baiting Hollow. NY CPA 

Woods, Dalton C. Carrollton, TX Enrolled Agent 

Brown, Arthur 1. Miami, FL CPA 
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The following individuals' eligibility to 
practice before the Internal Revenue Ser
vice has been restored: 

Date of Reinstatement 

June 0 I, 2004 

June 10,2004 

October 30, 2004 

February 28, 2007 

October 06, 2007 

October 16, 2007 

October 17, 2007 

October 17, 2007 

October 29. 2007 

October 31, 2007 

November 29, 2007 

December 04, 2007 

December 04, 2007 

December 14, 2007 



Consent Suspensions From Practice Before the Internal 
Revenue Service 

Under Title 31, Code of Federal Regu
lations, Part 10, an attorney, certified pub
lic accountant, enrolled agent, or enrolled 
actuary, in order to avoid the institution 
or conclusion of a proceeding for his or 
her disbarment or suspension from prac
tice before the Internal Revenue Service, 

may offer his or her consent to suspension 
from such practice. The Director, Office 
of Professional Responsibility, in his dis
cretion, may suspend an attorney, certified 
public accountant, enrolled agent, or en
rolled actuary in accordance with the con
sent offered. 

Name Address Designation 

Bauman, John J. Battle Creek, MI CPA 

Montgomery, Dwight M. Redlands, CA Attorney 

Deku, John V. Toledo,OH Attorney 

Ying, William F. Beverly Hills, CA CPA 

Brill, Ann M. Sheboygan, WI CPA 

Benvin, Anne C. Phoenix, AZ Enrolled Agent 

Kingman, William B. San Antonio, TX Attorney 

Nurney, J. Christopher Hatboro, PA CPA 

Wren, Gary M. Redding, CA Enrolled Agent 

Beck, Brian S. Boston, MA CPA 

Draper, Jeffrey L. Olathe, KS CPA 

Ehrlich, Gary P. Chevy Chase, MD CPA 

The following individuals have been 
placed under consent suspension from 
practice before the Internal Revenue Ser
vice: 

Date of Suspension 

Indefinite 
from 
October 1, 2007 

Indefinite 
from 
October 1, 2007 

Indefinite 
from 
October 8, 2007 

Indefinite 
from 
October 9,2007 

Indefinite 
from 
October 10, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 29,2007 

Indefinite 
from 
November 1, 2007 

Indefinite 
from 
November 1, 2007 

Indefinite 
from 
November 1, 2007 
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Name Address 

Garrison, John C. Prairie Village, KS 

Greenslit, Wayne Keene, NH 

Moran, Philip D. Salem, MA 

Wright, Cory Reno, NV 

Turbeville, Mary A. Geyserville, CA 

Saffold, Rodger P. Cleveland, OH 

Voss, Patrick W. Metairie, LA 

Rosner, Ronald I. Manahawkin, NJ 

Johnson, Jr., Stanley Miami, FL 

Designation 

CPA 

CPA 

Attorney 

CPA 

Enrolled Agent 

CPA 

CPA 

CPA 

Attorney 

Date of Suspension 

Indefinite 
from 
November I, 2007 

Indefinite 

from 
November I, 2007 

Indefinite 
from 
November I, 2007 

Indefinite 

from 
November I, 2007 

Indefinite 

from 
November 16, 2007 

Indefinite 
from 
December 1, 2007 

Indefinite 
from 
December I, 2007 

Indefinite 
from 
December 13, 2007 

Indefinite 
from 
December 14, 2007 

Expedited Suspensions From Practice Before the Internal 
Revenue Service 

Under Title 31, Code of Federal Regu
lations, Part 10, the Director, Office of Pro
fessional Responsibility, is authorized to 
immediately suspend from practice before 
the Internal Revenue Service any practi
tioner who, within five years from the date 

Name Address 

the expedited proceeding is instituted (I) 

has had a license to practice as an attor
ney, certified public accountant, or actuary 
suspended or revoked for cause or (2) has 
been convicted of certain crimes. 

Designation 

Crotts, William P. Phoenix, AZ Attorney 

Daugherty, Troy L. Olathe, KS Attorney 
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The following individuals have been 
placed under suspension from practice be
fore the Internal Revenue Service by virtue 
of the expedited proceeding provisions: 

Date of Suspension 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 



Name Address Designation Date of Suspension 

Driscoll, Jr., Wilfred C. Somerset, MA Attorney Indefinite 
from 
October 16, 2007 

Shah, Ashok S. Manalapan, NJ CPA Indefinite 
from 
October 16, 2007 

Sheline, Calvin L. Camp Verde, AZ CPA Indefinite 
from 
October 16, 2007 

Bosse, Leigh D. Hillsborough, NH Attorney Indefinite 
from 
October 24, 2007 

Webb, James E. N ashville, TN CPA Indefinite 
from 
October 25, 2007 

Gottschalk, Don E. Cedar Falls, IA Attorney Indefinite 
from 
October 31. 2007 

Joy, Steven B. Paton,IA Attorney Indefinite 
from 
October 31, 2007 

Smallwood, Teresa L. Durham, NC Attorney Indefinite 
from 
November 2,2007 

Donaldson, James F. Denver, CO Attorney Indefinite 
from 
November 15,2007 

Roux, Johnathan M. Fair Oaks, CA CPA Indefinite 
from 
November 20, 2007 

Linville, Wiley T. Denver, CO Attorney Indefinite 
from 
December 4,2007 

Andrade, Sergio R. Inver Grove Hghts, MN Attorney Indefinite 
from 
December 13, 2007 

Arzani, Mitzi H. Charlotte, NC CPA Indefinite 
from 
December 13, 2007 

Catron, Stephen B. Knoxville, TN Attorney Indefinite 
from 
December 13, 2007 

Coulagouri, Louis A. Moorestown, NJ Attorney Indefinite 
from 
December 13, 2007 

2008-1 C.B. 375 



Name Address Designation Date of Suspension 

Crown, Charles K. Blakeslee, PA CPA Indefinite 
from 
December 13, 2007 

George. Philip J. Great Falls. VA Attorney Indefinite 
from 
December 13, 2007 

Heitz. John P. Oneill, NE Attorney Indefinite 
from 
December 13.2007 

Jones, William F. Park Rapids. MN Attorney Indefinite 
from 
December 13. 2007 

Khoury. Arthur M. Lawrence, MA Attorney Indefinite 
from 
December 13, 2007 

McGree. Charles A. Fort Payne. AL Attorney Indefinite 
from 
December 13, 2007 

Nason. George H. Franklin. TN Attorney Indefinite 
from 
December 13, 2007 

Owen. Thomas A. Arlington, TX Attorney Indefinite 
from 
December 13, 2007 

Ozulumba. Michael Boston. MA Attorney Indefinite 
from 
December 13, 2007 

Phillips. Mark A. Elm Grove, WI Attorney Indefinite 
from 
December 13, 2007 

Simpson. Joseph H. Amite, LA Attorney Indefinite 
from 
December 13. 2007 

Sipes, Laura A. St. Charles, MO Attorney Indefinite 
from 
December 13,2007 

Sullivan. Joseph O. Warn'ick. NY Attorney Indefinite 
from 
December 13.2007 

Szegda. Michael A. Old Tappan, NJ Attorney Indefinite 
from 
December 13.2007 

Misch. Paul M. Akron,OH Attorney Indefinite 
from 
December 17. 2007 
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Name Address 

Brenner, Allen L. Long Beach, NY 

Cook, Rirchard B. Cockeysville, MD 

Shang, Wade V. S. San Francisco, CA 

Designation 

Attorney 

Attorney 

CPA 

Date of Suspension 

Indefinite 
from 
December 20, 2007 

Indefinite 
from 
December 20, 2007 

Indefinite 
from 
December 20, 2007 

Suspensions From Practice Before the Internal Revenue 
Service After Appeal 

Under Title 31, Code of Federal Regu
lations, Part 10, after a decision is issued 
by an Administrative Law Judge, either 

Name Address 

Andrews, Ted E. Avon, IN 

party may appeal to the Secretary of the 
Treasury. The following individuals have 
been placed under suspension from prac-

Designation 

CPA 

tice before the Internal Revenue Service 
AFTER an appeal: 

Effective Date 

Indefinite 
from 
October 19, 2007 

Disbarments From Practice Before the Internal Revenue 
Service After Notice and an Opportunity for a Proceeding 

Under Title 31, Code of Federal Regu
lations, Part 10, after notice and an oppor-

tunity for a proceeding before an adminis
trative law judge, the following individu-

Name Address Designation 

Ruocchio, Raymond Havertown, PA CPA 

Roseman, Eric W. Scottsdale, AZ CPA 

Solomon, Stanley Brooklyn, NY CPA 

Marks, Robert Medfield, MA Attorney 

als have been disbarred from practice be
fore the Internal Revenue Service: 

Effective Date 

April 30, 2007 

August 20, 2007 

September 04, 2007 

October 15, 2007 
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Censure Issued by Consent 
Under Title 31, Code of Federal Reg

ulations, Part 10, in lieu of a proceeding 
being instituted or continued, an attorney, 
certified public accountant, enrolled agent, 

Name Address 

or enrolled actuary, may offer his or her 

consent to the issuance of a censure. Cen

sure is a puhlic reprimand. 

Designation 

Villarreal. Ricardo Houston, TX EA 

Meisgeier, Deborah K. Richmond, TX EA 

O'Brien, Colleen D. Winter Park. FL CPA 

Staver, Peter J. Southgate, MI Attorney 

Weiss, Ira Pittsburgh, PA Attorney 

Orr, William S. Kerrville, TX CPA 

Whitsitt. Richard Panama City, FL CPA 

Update to Publication 1187, 
Specifications for Filing Form 
1042-S, Foreign Person's 
U.S. Source Income Subject 
to Withholding, Electronically 
or Magnetically, revised 
September 2006 

Announcement 2008-6 

This announcement supersedes An
nouncement 2007-110 and incorporates 
additional changes to Publication 1187, 
Spec(fications for Filing Form 1042-S, 
Foreign Person's U.S. Source Income 
Subject to Withholding, Electronically or 
Magnetically, revised September 2006. 
Continue to use this Publication along 
with the changes listed below for your Tax 
Year 2007 filing. The following changes 
are effective for Tax Year 2007 filed in 
calendar year 2008. 
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• An explanatory note was added to the 
Recipient 'Q' Record which reads: If 
you are a nominee that is the withhold
ing agent under Code Section 1446, en
ter the Publicly Traded Partnership's 
(PTP) name and other information in 
the NQIfFLW -THR fields; positions 
401-666. 

• In the Recipient 'Q' Record, a new 
field, NQIlFLW-THR State Code, was 
added to positions 643-644. Enter the 
two-alpha character state code (see ta
ble Part A, Sec. 14). If a state code or 
APOIFPO is not applicable then blank 
fill. 

• Additional instructions were added 
to the Recipient 'Q' Record, 
NQIfFLW-THR Country Code, po
sitions 647-648. The instructions 
read: Enter the two-character Coun
try Code abbreviation, where the 
NQIfFLW-THR is located. Enter 

The following individuals have con
sented to the issuance of a Censure: 

Date of Censure 

September 24, 2007 

October 16, 2007 

October 24, 2007 

November 06, 2007 

November 29, 2007 

December 04, 2007 

December 04, 2007 

blanks if the NQIfFLW-THR has a 
U.S. address. 

• The Field Title was changed and ad
ditional instructions were added to the 
Recipient 'Q' Record, NQIfFLW-THR 
Postal Code/ZIP Code, positions 
649-657, The instructions read: En
ter the alpha/numeric foreign postal 
code or U.S. ZIP Code for all U.S. 
addresses including territories, posses
sions and APOIFPO. Enter the code 
in the left most position and blank fill 
the remaining positions. DO NOT use 
hyphens or blanks between numbers or 
letters (e.g. if the postal code written 
as A6B 3C5 input as A6B3C5). 
Left-justify. 

• Some of the Canadian Province codes 
have changed. Use the chart below to 
code your file. 



Province Code 

AB 
BC 
MB 
NB 
NL 
NS 
NT 
NU 
ON 
PE 
QC 
SK 
YT 

If you have questions concerning the 
filing of Fonn 1042-S, Foreign Per
son's U.S. Source Income Subject to 
Withholding, please contact the Internal 
Revenue Service ECC-MTB toll-free at 
866-455-7438. 

Guidance Regarding 
Marketing of Refund 
Anticipation Loans (RALs) 
and Certain Other Products 
in Connection With the 
Preparation of a Tax Return 

Announcement 2008-7 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Advance notice of proposed 
rulemaking (ANPRM). 

SUMMARY: This document describes 
rules that the Treasury Department and 
the IRS are considering proposing, in a 
notice of proposed rulemaking, regarding 
the disclosure and use of tax return infor
mation by tax return preparers. The rules 
would apply to the marketing of refund an
ticipation loans (RALs) and certain other 
products in connection with the prepara
tion of a tax return and, as an exception to 
the general principle that taxpayers should 
have control over their tax return infonna
tion that is reflected in final regulations 
published in T.D. 9375 which is published 
elsewhere in this issue of the Bulletin, 
provide that a tax return preparer may not 
obtain a taxpayer's consent to disclose or 
use tax return infonnation for the purpose 

Province 

Alberta 
British Columbia 
Manitoba 
New Brunswick 
Newfoundland & Labrador 
Nova Scotia 
Northwest Territories 
Nunavut 
Ontario 
Prince Edward Island 
Quebec 
Saskatchewan 
Yukon Territory 

of soliciting taxpayers to purchase such 
products. This document invites com
ments from the public regarding these 
contemplated rules. All materials submit
ted will be available for public inspection 
and copying. 

DATES: Written or electronic comments 
must be received by April 7, 2008. 

ADDRESSES: 
CC:PA:LPD:PR 

Send submissions to: 
(REG-136596-07), 

Room 5203, Internal Revenue Service, PO 
Box 7604, Ben Franklin Station, Wash
ington, DC 20044. Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-136596-07), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, NW, 
Washington, DC, or sent electroni
cally via the Federal eRulemaking Por
tal at http://www.regulations.gov (IRS 
REG-136596-07) . 

FOR FURTHER INFORMATION 
CONTACT: Concerning submissions 
of comments, Kelly Banks at (202) 
622-7180; concerning the proposals, 
Lawrence Mack at (202) 622-4940 (not 
toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

This document describes rules that the 
Treasury Department and the IRS are con
sidering proposing in a notice of proposed 
rulemaking regarding the marketing of re
fund anticipation loans (RALs) and certain 
other products identified below in connec
tion with the preparation of a tax return. 

The proposed rules would amend the 
Regulations on Procedure and Adminis
tration (26 CFR Part 301) under section 
7216 of the Internal Revenue Code. Sec
tion 7216 was enacted by section 316 of 
the Revenue Act of 1971, Public Law 
92-178 (85 Stat. 529, 1971), and has 
been amended several times since 1971. 
Section 7216 imposes criminal penalties 
on tax return preparers who knowingly or 
recklessly make unauthorized disclosures 
or uses of infonnation furnished to them 
in connection with the preparation of an 
income tax return. In addition, tax return 
pre parers are subject to civil penalties un
der section 6713 for disclosure or use of 
this infonnation unless an exception under 
the rules of section 7216(b) applies to the 
disclosure or use. 

A notice of proposed rulemaking 
(REG-137243-02, 2006-1 C.B. 317) was 
published in the Federal Register (70 FR 
72954) on December 8,2005. Concurrent 
with publication of the proposed regula
tions, the IRS published Notice 2005-93, 
2005-2 C.B. 1204 (December 07, 2005), 
setting forth a proposed revenue proce
dure that would provide guidance to tax 
return preparers regarding the fonnat and 
content of consents to use and consents 
to disclose tax return information under 
§ 301.7216-3. 

Among other recommendations re
ceived in response to the notice of pro
posed rulemaking published on December 
8, 2005, a number of commentators rec
ommended that the regulations prohibit or 
substantially restrict the disclosure or use 
of tax return information for marketing 
purposes. As described in the preamble 
of the final regulations published in T.D. 
9375 which is published elsewhere in this 
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issue of the Bulletin. these commentators 
specifically recommended banning tax re
turn preparers from di~c lo~ing or using tax 
return information for the purpose of so
liciting refund anticipation loans (RALs) 
and similar products. The Treasury De
partment and the IRS did not adopt this 
recommendation in the final regulations 
that are heing published concurrently \\ ith 
this ANPRM because of the significant 
policy issues that need to be considered 
and because they had not previously pro
posed a rule regarding the use or disclosure 
of tax return information for purposes of 
marketing of RALs and similar products. 

This ANPRM addresses two major ar
eas of concern that have been raised and 
describes rules that the Treasury Depart
ment and (he IRS are considering propos
ing regarding the marketing of RALs and 
certain other products identified below in 
connection with the preparation of a tax re
turn. It also solicits comments on specific 
issues as described herein. 

COllcerns Raised by RALs and Certain 
Other Products 

Financial Incentive To Inflate Refunds 
The Treasury Department and the IRS 

are concerned that RALs and certain other 
products may provide tax preparers with a 
financial incentive to take improper tax re
turn positions in order to inappropriately 
innate refund claims. In general, RAL 
amounts are capped by the amount of the 
refund claimed on a tax return. There
fore, a preparer who inappropriately in
flates the amount of a refund is able, di
rectly or indirectly through arrangement 
with a RAL provider. to collect a higher 
fee. Additionally. a significant number of 
RALs are made to taxpayers who claim 
the earned income tax credit (EITC). The 
Treasury Department and the IRS are con
cerned that the financial benefits of selling 
a RAL to a taxpayer can create an incen
tive for the preparer to not fully comply 
with due diligence requirements designed 
to ensure the accuracy of EITC claims. See 
~el'lion 6695(g). 

E'en when a flat fee is charged for 
RALs. it may be possible that a finan
cial incentive to inappropriately inflate the 
amount of a refund exi~ts. As an exam
ple. some merchanh who offer tax prepa
ration services may encourage customers 
to obtain RALs and spend the funds on the 
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merchant's products or services. To the ex
tent that the preparer prepares a relUrn that 
claims an inappropriately large refund. the 
taxpayer is enabled to purchase more of the 
merchant's products or services. 

The Treasury Department and the IRS 
are concerned that overall tax compliance 
sutlers when tax advisors or tax prepar
ers benefit directly from maximizing a re
fund in preparing a tax return. Treasury 
Department Circular 230 restricts the abil
ity of tax practitioners to charge contingent 
fees in certain circumstances when there 
are tax administration concerns. See 31 
C.F.R. § 10.27. The Treasury Department 
and the IRS are considering whether simi
lar restrictions should be placed on use or 
di~closure of tax return information by pre
parers who receive a financial benefit from 
the sale of an ancillary product, such as a 
RAL, rather than directly from the deter
mination of a taxpayer's tax liability. 

There are two other products that poten
tially raise similar concerns - refund an
ticipation checks (RACs) and audit insur
ance. A RAC is a post-refund product that 
allows taxpayers to pay for return prepa
ration services out of their refunds. As 
with a RAL, a taxpayer will only qualify 
to purchase a RAC if a refund is claimed 
on the return. Audit insurance is a type 
of insurance that covers professional fees 
and other expenses incurred in respond
ing to or defending against an audit by the 
IRS. Taxpayers who purchase audit insur
ance may be encouraged to take aggressive 
tax reporting positions if they believe the 
insurance will provide protection against 
the risk of an adjustment. The Treasury 
Department and the IRS generally believe 
that arrangements that create financial in
centives for taxpayers or tax preparers to 
exploit the audit selection process under
mine tax compliance. 

Potential for Inappropriate Use hy Tax 
Pre f!(/ re rs 

In responding to the proposed regula
tions. some commentators expressed con
cern that tax preparers are inappropriately 
profiting from marketing RALs and cer
tain other products to relatively unsophis
ticated taxpayers who do not comprehend 
the full costs of the products. These com
mentators noted that RALs are marketed 
primarily to low-income taxpayers who re
ceiw the ElTC, that these taxpayers gen
erally have relatively low levels of finan
cial expertise. and that these taxpayers are 

more likely than other taxpayers to rely 
on the advice of their preparers. These 
commentators urged the IRS to amend the 
proposed regulations to protect these tax
payers from exploitation. The National 
Taxpayer Advocate also expressed similar 
concerns. See National Taxpayer Advo
cate FY 2007 Objectives Report to Con
gress. vol. II, The Role o{ the IRS ill the 
Refillld Allticipatioll Loan Indllstry, at 18 
(June 30. 2006). 

As a general rule. the Treasury Depart
ment and the IRS believe that taxpayers 
should have the ability to control the use 
or disclosure of their tax return informa
tion. Taxpayer control, however, must be 
balanced against the ability of the govern
ment to effectively administer the inter
nal revenue laws, which includes guarding 
against (1) the potential lessening of tax 
compliance, (2) the potential exploitation 
of taxpayers described by certain commen
tators, and (3) the potential existence of 
inappropriate financial incentives for tax 
preparers to inflate tax refunds. 

Explanation of Contemplated Rules 

Sections 7210 and 6713 provide a broad 
prohibition against the disclosure and use 
of tax return information by return prepar
ers. Statutory exceptions are provided for 
a "disclosure" pursuant to any other pro
vision of the Internal Revenue Code or an 
order of a court and for a "use" by a pre
parer to assist the taxpayer in preparing his 
or her state and local tax returns and dec
larations of estimated tax. The statutory 
language also authorizes the Secretary to 
prescribe regulations permitting additional 
exceptions. Thus, tax return preparers may 
use or disclose tax return information be
yond the statutory exceptions only if, and 
to the extent that, Treasury regulations ex
pressly authorize such acts. 

Among other exceptions, the regula
tions under section 7216 generally pro
vide that pre parers may use or disclose 
tax return information if the taxpayer pro
vides consent. As a general rule, taxpay
ers should have the ability to control the 
use or disclosure of their tax return infor
mation. To address the tax administra
tion concerns described above, the Trea
sury Department and the IRS are consider
ing proposing regulations that would cre
ate an exception from the general consent 
framework prescri bed by § 30 1.7216-3 for 



RALs, RACs, audit insurance, and simi
lar products. This exception would effec
tively separate the act of return prepara
tion from the act of marketing or purchas
ing certain financial products by prohibit
ing the use of information obtained during 
the tax-preparation process for the non-tax 
administration purpose of marketing: (i) a 
RAL or a substantially similar product or 
service; (ii) a RAC or a substantially sim
ilar product or service; or (iii) audit insur
ance or a substantially similar product or 
service. 

Proposed Effective Date 

The Treasury Department and the IRS 
anticipate that these new proposed rules 
would apply for returns filed on or after 
January 1 st of the year following the date 
of publication in the Federal Register as 
final or temporary regulations. 

Request for Comments 

Before a notice of proposed rulemak
ing is issued, consideration will be given 

to any written comments (a signed origi
nal and eight (8) copies) or electronic com
ments that are submitted timely to the IRS. 
All comments will be available for public 
inspection and copying. 

Specifically, comments are encouraged 
on the following questions: 

1. If RALs and certain other products 
create a direct financial incentive 
for preparers to inflate tax refunds, 
are there alternative approaches that 
would eliminate or reduce this incen
tive? 

2. If the marketing of RALs and certain 
other products exploit or have the 
potential to exploit certain taxpay
ers, is the approach described in this 
ANPRM better viewed as protecting 
taxpayers from exploitation or as 
restricting taxpayers' ability to control 
their tax return information? If the 
latter, is there an alternative approach 
that would address the concerns 
described above? 

3. Should RACs be treated the same way 
as RALs and audit insurance, or do 
RACs present lesser concerns? 

4. Are there other products that present 
significant concerns for tax compli
ance or taxpayer exploitation that 
should be addressed by regulation? 

Drafting Information 

The principal author of this ad
vance notice of proposed rulemaking is 
Dillon Taylor, formerly of the Office of the 
Associate Chief Counsel (Procedure and 
Administration). For further information, 
contact Lawrence Mack of the Office of 
Associate Chief Counsel (Procedure and 
Administration) at 202-622-4940 (not a 
toll-free call). 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on January 3, 
2008, 8:58 a.m., and published in the issue of the Federal 
Register for January 7,2008,73 ER. 1131) 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 904.-Limitation 
on Credit 
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1(1/"'i~1I Ill.\ 

T.D.9368 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Reduction of Foreign Tax 
Credit Limitation Categories 
Under Section 904(d) 

AGENCY: Internal Revenue Service 
(IRS). Treasury. 

ACTION: Final and temporary regula
tions. 

SU:v1MARY: This document contains final 
and temporary Income Tax Regulations 
regarding the reduction of the number 
of separate foreign tax credi t limitation 
categories under section 904(d) of the 
Internal Revenue Code (Code). Section 
404 of the American Jobs Creation Act 
of 2004 (AJCA) reduced the number of 
section 904(d) separate categories from 
eight to two. effective for taxahle years he
ginning after December 31. 2006. These 
temporary regulations affect taxpayers 
claiming foreign tax credits and provide 
guidance needed to comply with the statu
tory changes made by the AJC A. The text 
of these temporary regulations also serves 
as the text of the proposed regulations 
( REG-l 14126-07 ) set forth in the notice 
of proposed rulemaking on this subject 
puhl ished elsewhere in this issue of the 
Bulletin .. 

DATES: EIJi'cril'l' Datl': These regulations 
are effectiw on Decemher 21.2007. 

Ap/J!iCilhi!ity Dall's: For dates of 
applicahility. sec ** 1.904-2T(i)(3). 
I.<)04--H(nl. 1.904-5T(0)(3). 1.904-7T 
(g)(6). and 1.904(f)-l2T(h)(6). These 
regulations apply to taxable years of 
lll11tcd States taxpayers beginning after 
December 31. 2006. and ending on or after 
December 21. 2007. and to taxable years 
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of foreign corporations which end with 
or within taxable years of their domestic 
corporate shareholders beginning after 
December 31. 2006. and ending on or after 
December 21. 2007. 

FOR FURTHER INFORMATION 
CONTACT: Jeffrey L. Parry. (202) 
622-3850 (not a toll-free call). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains amendments to 
the regulations under section 904 relating 
to the application of separate foreign tax 
credit limitations to certain categories of 
income under section 904(d), as amended 
by the AJCA. Prior to the effective date of 
the AJCA amendments (that is. for taxable 
years beginning before January I, 2007 
("pre-2007 taxable years")), the foreign 
tax credit limitation applied separately to 
the following categories of income: pas
sive income. high withholding tax inter
est. financial services income. shipping 
income. certain dividends from a DISC 
or former DISC. taxable income attribut
able to certain foreign trade income. cer
tain distributions from a FSC or former 
FSC. and any other income not described 
in this sentence ("general limitation in
come"). Other provisions of the Code that 
subject other categories of income to sepa
rate foreign tax credit limitations were not 
amended by the AJCA. See. for example, 
sections 56(g)(4)(C)(iii)(IV), 245(a)(lO), 
Sfl5(h), 901(j), and 904(h)(10); see also 
H.R. Rep. No. 108-755, at 383 (October 
7. 200·4-). 

Effective for taxable years beginning 
after December 31, 2006 ("post-2006 tax
able years"). the AJCA reduced the num
ber of section 904( d) separate categories 
to two categories for "passive category 
income" and "general category income." 
New section 904(d)(2)(A) defines passive 
category income as passive income and 
specified passive category income. and 
general category income as income other 
than pa~si\e category income. In addition, 
new section 904(d)(2)(C) and (D) provides 
rules concerning the treatment of financial 
senices income and companies. 

Thesc temporary regulations modify 
the regulations under section 904 to retlect 
the new separate categories for passive 
category income and general category 
income. and provide transition rules for 
the treatment of earnings and profits and 
foreign income taxes of controlled foreign 
corporations and noncontrolled section 
902 corporations accumulated in pre-2007 
taxable years. overall foreign losses and 
separate limitation losses under section 
904(0. and the carryover and carryback of 
excess foreign taxes under section 904(c). 

Explanation of Provisions 

l. Carn'overs and Carrvbacks of Excess 
Foreign Taxes under Section 904( c) 

Section 904(d)(2)(K)(i), as added by 
the AJCA, provides that excess taxes car
ried from a pre-2007 taxable year to a 
post-2006 taxable year shall be assigned to 
the post-2006 separate categories based on 
where the related income would have been 
assigned had such taxes been paid or ac
crued in a post-2006 taxable year. 

Consistent with this statutory amend
ment. § 1.904-2T(i)( 1 )(i) provides that if a 
taxpayer carries over to a post-2006 tax
able year any excess taxes that were paid, 
accrued, or deemed paid with respect to in
come in any pre-2007 separate category, 
the excess taxes are assigned to the appro
priate post-1006 separate category as if the 
taxes had been paid or accrued in a post-
2006 taxable year. For example, to the ex
tent that any taxes were related to income 
that would have been treated as high-taxed 
income under section 904(d)(2)(B)(iii)(II), 
such taxes will be assigned to the post-
2006 separate category for general cate
gory income. 

Because the IRS and the Treasury De
partment recognize that taxpayers may 
face difficulties in reconstructing excess 
taxes accounts, § 1.904-2T(i)(l )(ii) of the 
temporary regulations provides a safe har
bor. Under the safe harbor, a taxpayer may 
assign excess taxes in any pre-2007 sepa
rate category, except the passive category, 
to the post-2006 separate category for 
general category income. The safe harbor 
provides that excess taxes in the pre-2007 
passive category will be assigned to the 



post-2006 separate category for passive 
category income. 

Section 904(d)(2)(K)(ii), as added by 
the AJCA, authorizes the Secretary to issue 
regulations for allocating carrybacks of ex
cess taxes with respect to income from a 
post-2006 taxable year to a pre-2007 tax
able year for purposes of allocating the ex
cess taxes among the separate categories in 
effect for the taxable year to which carried. 
The IRS and the Treasury Department be
lieve that it is appropriate to allow a tax
payer to reconstruct separate categories of 
income earned and excess taxes paid or ac
crued in its first post-2006 taxable year as 
if the pre-2007 rules applied. Accordingly, 
§ 1.904-2T(i)(2)(i) provides that if a tax
payer carries back excess taxes paid, ac
crued, or deemed paid with respect to in
come in the post-2006 separate category 
for passive category income or general cat
egory income to a pre-2007 taxable year, 
the excess taxes are assigned to the appro
priate pre-2007 separate category or cate
gories as if the taxes had been paid or ac
crued in a pre-2007 taxable year. Section 
1.904-2T(i)(2)(ii) provides that a taxpayer 
may, in lieu of reconstruction, assign ex
cess taxes in the separate category for gen
eral category income to the pre-2007 gen
eral category, and excess taxes in the sepa
rate category for passive category income 
to the pre-2007 passive category. 

II. Definition of Passive Category Income 

New section 904(d)(2)(A)(i) defines 
passive category income as passive in
come and specified passive category 
Income. New section 904(d)(2)(B)(i) 
generally defines passive income as "any 
income received or accrued by any per
son which is of a kind which would be 
foreign personal holding company income 
(as defined in section 954(c»." Passive 
income includes amounts includible in 
gross income under section 1293, except 
as provided in section 904( d)(3 )(H) (pro
viding that look-through treatment applies 
to an amount included in gross income 
under section 1293 if the passive for
eign investment company is a controlled 
foreign corporation (CFC) and the tax
payer is a United States shareholder in 
such CFC) and section 904(d)(2)(E)(ii) 
(providing that an inclusion under section 
1293 with respect to a foreign corpora
tion that is a noncontrolled section 902 

corporation with respect to the taxpayer 
shall be treated as a dividend from such 
corporation). See section 904(d)(2)(B)(ii). 
Passive income does not include export 
financing interest and high-taxed income. 
See section 904(d)(2)(B)(iii). New section 
904(d)(2)(B)(iv) provides that in deter
mining whether income is of a kind which 
would be foreign personal holding com
pany income, the rules of section 864(d)(6) 
apply only in the case of income of a CFC. 

New section 904(d)(2)(B)(v) defines 
specified passive category income as div
idends from a DISC or former DISC (as 
defined in section 992(a» to the extent 
such dividends are treated as income from 
sources without the United States, taxable 
income attributable to foreign trade in
come (FTl) within the meaning of section 
923(b), and distributions from a FSC or 
former FSC out of earnings and profits 
attributable to FII (within the meaning 
of section 923(b)) or interest or carrying 
Charges (as defined in section 927(d)(l» 
derived from a transaction which results 
in FTI (as defined in section 923(b». 

The temporary regulations reflect 
the new definitions of passive category 
income, passive income, and speci
fied passive category income. Section 
1.904-4I(b)(3) incorporates the definition 
of specified passive category income in 
section 904(d)(2)(B)(v), which includes 
dividends from DISCs, distributions from 
FSCs, and FII. Because these types of 
income constitute specified passive cat
egory income and not passive income, 
such income can never qualify as financial 
services income that could be treated as 
general category income. 

The final regulations at § 1.904-5(h)(3) 
currently provide that gain from the sale 
of a partnership interest is assigned to the 
separate category for passive income. Sec
tion 954(c)(4), which was enacted by the 
AJCA, provides a look-through rule for 
sales of 25-percent-owned partnerships. 
Because the definition of passive income 
in section 904(d)(2)(B) refers to section 
954( c), these temporary regulations revise 
§ 1.904-5 (h)(3 ) to reflect that gain on the 
sale of a partnership interest by a 25-per
cent partner is assigned to the separate 
category for general category income, to 
the extent that, under the section 954( c)( 4) 
look-through rule, the gain is not classi
fied as foreign personal holding company 
Illcome. 

III. Definition of Financial Services 
Income 

Section 904(d)(2)(C)(i), as amended 
by the AJCA, provides that financial ser
vices income shall be treated as general 
category income in the case of a mem
ber of a financial services group and any 
other person predominantly engaged in 
the active conduct of a banking, insurance, 
financing or similar business. New sec
tion 904(d)(2)(C)(ii) defines a financial 
services group as "any affiliated group 
(as defined in section 1504(a) without re
gard to paragraphs (2) and (3) of section 
l504(b» which is predominantly engaged 
in the active conduct of a banking, in
surance, financing or similar business." 
In determining whether a group is so en
gaged, only the income of members of the 
group that are u.s. corporations or CFCs 
in which U.S. corporations own, directly 
or indirectly, at least 80 percent of the vote 
or value of the stock are taken into ac
count. Section 904( d)(2)(C)(iii) provides 
that the Secretary "shall by regulation 
specify for purposes of this subparagraph 
the treatment of financial services income 
received or accrued by partnerships and 
by other pass-thru entities which are not 
members of a financial services group." 

Section 904(d)(2)(D), as amended by 
the AJCA, generally adopts the definition 
of financial services income of former 
section 904(d)(2)(C)(i) and (ii), except 
that it includes neither the rule providing 
that financial services income includes 
export financing interest that would be 
high withholding tax interest, nor the ex
ception in former section 904(d)(2)(C)(iii) 
for high withholding tax interest and ex
port financing interest that would not be 
high withholding tax interest. New section 
904(d)(2)(D)(i) defines financial services 
income as "any income which is received 
or accrued by any person predominantly 
engaged in the active conduct of a banking, 
insurance, financing or similar business," 
and which is either described in section 
904(d)(2)(D )(ii) (which provides a general 
description of financial services income) 
or is passive income (determined without 
regard to whether it is high-taxed). An 
item of income satisfies the general de
scription of financial services income if 
such income is (I) derived in the active 
conduct of a banking, financing, or similar 
business; (2) derived from the investment 
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by an insurance company of its unearned 

premiums or reserves ordinary and neces

sary for the proper conduct of its insurance 
business; or (3) of a kind which would 

be insurance income as defined in section 
953(a) determined without regard to sec
tion 953(a)( I )(A), which limits insurance 

income to income from countries other 
than the country in which the corporation 
was created or organized. See section 
904( d)(2 )(D )(ii). 

The final regulations at § 1.904-4(e) 
provide rules concerning the separate 
category for financial services income. 
Section 1.904-4(e)( I) provides a general 
definition of financial services income. 
Section 1.904-4(e)(2) provides an exclu
sive list describing items of income that 
are treated as active financing income. 
Section 1.904-4(e)(3)(i) provides that a 
person is considered to be predominantly 
engaged in the active financing business 
for any taxable year if for that year at 
least 80 percent of its gross income is 
active financing income, as defined in 
§ 1.904-4(e)(2). 

On June 26, 2007, the IRS and 
the Treasury Department issued No
tice 2007-58, 2007-29 I.R.B. 88 (see 
§601.601(d)(2)(ii)(b», in which the IRS 
and the Treasury Department announced 
that in light of the amendments to the 
foreign tax credit rules in the AJCA, they 
were reviewing the provisions relating to 
financial services income, active financ
ing income, and financial services entities 
in § 1.904-4(e). The notice also solicited 
comments relating to these definitions. 
The IRS and the Treasury Department 
received several written comments and 
are continuing to study this issue. Ac
cordingly, the rules of § 1.904-4(e) of the 
current final regulations are not being re
vised at this time. 

IV. Pre-2007 Separate Categories 

To reflect the reduction of separate 
categories. §§ 1.904-4(d) (definition of 
high withholding tax interest), 1.904-4(f) 
(definition of shipping income), and 
1.904-4(g) (treatment of dividends from 
a noncontrolled section 902 corporation) 
are reserved. 

It should be noted that the separate 
category for shipping income remained 
effective for taxable years beginning be
fore January 1. 2007. Section 415 of the 
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AJCA repealed the foreign base company 
shipping income rules of section 954(t), 

effective for taxable years of foreign cor

porations beginning after December 31, 
2004, and taxable years of U.S. sharehold

ers in which or with which such taxable 
years of the foreign corporations end. No

tice 2007-13, 2007-5 I.R.B. 410, stated 
that in light of the repeal of section 954(f), 
§ 1.954-I(e)(4)(i)(A) (providing a trump 

rule for income that qualifies as foreign 
base company shipping income) is obso
lete, and § 1.954-6 (providing rules for 
determining foreign base company ship
ping income) is effective only for purposes 
of applying the rules for the withdrawal 
of previously excluded subpart F income 
from qualified investments. However, a 
technical correction in the Tax Increase 
Prevention and Reconciliation Act of 2005 
confirmed that the separate category for 
shipping income is defined by reference 
to shipping income as defined in section 
954(f) prior to its repeal. Accordingly, the 
subpart F shipping regulations continued 
to apply for section 904(d) purposes, and 
the separate category for shipping income 
continued to exist, through the end of tax
able years beginning before 2007. See 
§60 1.60 I (d)(2)(ii)(b). 

The final regulations at §§ 1.904-4(h) 
(definition of and rules relating to 
treatment of export financing inter
est), 1.904-4(i) (concerning the inter
action of section 907(c) and § 1.904-4), 
1.904-40) (concerning DASTM gain or 
loss), 1.904-4(1) (priority rules for in
come meeting the definitions of more 
than one pre-2007 separate category), and 
1.904-5 have been revised to reflect the 
new separate categories for passive cate
gory income and general category income. 

y. Post-I986 Undistributed Earnings 
and Post-I 986 Foreign Income Taxes of 
a Foreign Corporation as of the End of 
the Corporation's Last Pre-2007 Taxable 
Year 

A. General rule of reconstruction 

If a dividend is paid, or an amount is in
cluded in the gross income of a U.S. share
holder under section 9S I, out of post-1986 
undistributed earnings (or pre-1987 accu
mulated profits) of a foreign corporation 
attributable to more than one separate cat
egory, the amount of foreign income taxes 

deemed paid by the domestic shareholder 

or upper-tier corporation under section 902 
or 960 is computed separately with respect 

to the post-1986 undistributed earnings (or 
pre-1987 accumulated profits) in each sep
arate category out of which the dividend 
is paid or to which the subpart F inclu
sion is attributable. See §§ 1.902-lT(d)(l); 
1. 960-1 (i)(l). The temporary regulations 

implement the reduction of separate cat
egories under the AJCA by recharacter
izing the foreign corporation's pools of 
post-1986 undistributed earnings and post-
1986 foreign income taxes in the pre-2007 
separate categories as pools of post-1986 
undistributed earnings and post-1986 for
eign income taxes in the separate cate
gories for passive category income and 
general category income on the first day 
of the foreign corporation's first post-2006 
taxable year. 

Section 1.904-7T(g)(2) of the tempo
rary regulations provides that in the case 
of a CFC or noncontrolled section 902 
corporation that has pools of post-1986 
undistributed earnings and post-l 986 for
eign income taxes in any pre-2007 separate 
category, the earnings and foreign income 
taxes that exist as of the end of the foreign 
corporation's last pre-2007 taxable year 
are treated as if they were accumulated and 
paid during a period when the post-2006 
rules applied, including the rules under 
section 904(d)(3)(E). Recharacterized 
amounts of earnings and taxes are taken 
into account in determining the opening 
balance of the post-1986 undistributed 
earnings and post -1986 foreign income 
taxes pools in each of the foreign corpora
tion's post-2006 separate categories on the 
first day of the foreign corporation'S first 
post-2006 taxable year. 

Section 1.904-7T(g)(3)(i) of the tem
porary regulations provides that in order 
to substantiate the recharacterization of the 
pools of post -1986 undistributed earnings 
and post-1986 foreign income taxes in any 
pre-200? separate category, the pools must 
be reconstructed for each pre-200? tax
able year, beginning with the first year in 
which earnings were accumulated in the 
pool with respect to each such pre-2007 
separate category. Earnings are treated 
as if they were accumulated in a period 
when the post-2006 rules applied, taking 
into account earnings distributed and taxes 
deemed paid pro rata from the amounts 
that were added to the pools in each sep-



arate category in subsequent pre-2007 tax
able years. As reconstructed, the pools of 
earnings and taxes in a pre-2007 separate 
category are assigned to the post-2006 sep
arate categories on the first day of the for
eign corporation's first post-2006 taxable 
year. (A hovering deficit is subject to the 
same rules for purposes of identifying the 
post-2006 separate categories to which the 
deficit is assigned, but the hovering deficit 
is not included in determining the opening 
balance of the pool. See §1.367(b)-7.) 

Similar rules apply to assign to the 
post-2006 separate categories amounts 
of previously-taxed earnings and prof
its described in section 959(c)(l)(A), 
accumulated deficits, and pre-1987 ac
cumulated profits in pre-2007 separate 
categories. For example, if there is an 
accumulated deficit in any pre-2007 sepa
rate category as of the end of a CFC's or 
noncontrolled section 902 corporation's 
last pre-2007 taxable year, the deficit and 
associated taxes (if any) are treated in the 
same manner as if there had been posi
tive accumulated earnings and taxes in 
the separate category, that is, the deficit 
and taxes are treated as if the post-2006 
rules applied in the year the deficit was 
accumulated and the taxes were paid. The 
earnings and deficits in earnings making 
up the accumulated deficit are assigned to 
the post-2006 separate categories based on 
where those items of income and expenses 
or losses would have been assigned had 
they been incurred when the post-2006 
rules were in effect. As reconstructed, the 
deficit is taken into account in determin
ing the opening balance of the post -1986 
undistributed earnings pool in the ap
propriate post-2006 separate category or 
categories on the first day of the foreign 
corporation's first post-2006 taxable year. 

The IRS and the Treasury Department 
recognize that shareholders may face dif
ficulties in reconstructing historical accu
mulated earnings and taxes accounts of a 
foreign corporation. Therefore, a reason
able approximation of the amounts prop
erly included in the post-2006 separate cat
egories, based on available records ob
tained through reasonable, good-faith ef
forts by the taxpayer, will adequately sub
stantiate reconstruction. 

B. Safe harbors 

1. In general 

For pools of undistributed earnings 
and foreign income taxes in the pre-2007 
separate categories of CFCs and non
controlled section 902 corporations, the 
temporary regulations provide that a tax
payer may elect to apply one of two 
safe harbors in lieu of reconstructing his
torical accumulated earnings and taxes 
accounts of the foreign corporation. See 
~ 1.904-7T(g)(3)(ii). The safe harbors 
apply to allocate post-1986 undistributed 
earnings (as well as deficits and previ
ously-taxed earnings, if any) and pre-1987 
accumulated profits and associated foreign 
income taxes in a foreign corporation's 
pre-2007 separate categories. Amounts 
allocated to the post-2006 separate cate
gories under a safe harbor are taken into 
account in computing the opening balance 
of the post-1986 undistributed earnings 
and post-1986 foreign income taxes pools, 
as well as pre-1987 accumulated profits 
and pre-1987 foreign income taxes, in each 
of the foreign corporation's post -2006 
separate categories on the first day of the 
foreign corporation's first post-2006 tax
able year. 

2. General safe harbor 

Under §1.904-7T(g)(3)(ii)(B)(l) of 
the temporary regulations, the safe harbor 
for post -1986 undistributed earnings and 
post-1986 foreign income taxes (as well 
as deficits and previously-taxed earnings, 
and pre-1987 accumulated profits, if any) 
in a CFC's or noncontrolled section 902 
corporation's pre-2007 separate category 
for passive income, certain dividends from 
a DISC or former DISC, taxable income 
attributable to certain foreign trade in
come, or certain distributions from a FSC 
or former FSC provides that such earnings 
and taxes are allocated to the post-2006 
separate category for passive category in
come. Under §1.904-7T(g)(3)(ii)(B)(2), 
the safe harbor for post -1986 undistributed 
earnings and post-1986 foreign income 
taxes (as well as deficits, previously-taxed 
earnings, and pre-1987 accumulated prof
its, if any) in a CFC's or noncontrolled 
section 902 corporation's pre-2007 sepa
rate category for financial services income, 
shipping income, or general limitation 

income provides that such earnings and 
taxes are allocated to the post-2006 sepa
rate category for general category income. 

Under § 1.904-7T(g)(3)(ii)(B)(3), the 
safe harbor for post-1986 undistributed 
earnings and post-1986 foreign income 
taxes (as well as deficits, previously-taxed 
earnings, and pre-1987 accumulated prof
its, if any) in a CFC's or noncontrolled sec
tion 902 corporation's pre-2007 separate 
category for high withholding tax interest 
generally provides that such earnings and 
taxes are allocated to the post-2006 sepa
rate category for passive category income. 
However, §1.904-7T(g)(3)(ii) (B)(4) pro
vides that if a CFC has positive post-1986 
undistributed earnings or pre-1987 accu
mulated profits and foreign income taxes 
attributable to high-withholding tax inter
est, such earnings and taxes are allocated 
to the post-2006 separate category for gen
eral category income if the earnings would 
qualify as income subject to high foreign 
taxes under section 954(b)( 4) if the entire 
amount of earnings in the pre-2007 pool in 
the separate category for high withholding 
tax interest were treated as a net item of 
income subject to the rules of § 1.954-1 (d). 
If the earnings would not qualify as in
come subject to high foreign taxes under 
section 954(b)( 4), the earnings and taxes 
are allocated to the post-2006 separate 
category for passive category income. The 
IRS and the Treasury Department believe 
that, given that high withholding tax inter
est generally constitutes subpart F income 
unless it is high-taxed, this safe harbor is 
an appropriate alternative to reconstruct
ing earnings and taxes in a CFC's separate 
category for high withholding tax interest. 

3. Interest apportionment safe harbor 

A second safe harbor is provided un
der § 1.904-7T(g)(3)(ii)(C) which allows 
taxpayers to allocate the post-1986 undis
tributed earnings and post -1986 foreign 
taxes (and deficits, previously-taxed earn
ings, and pre-1987 accumulated profits, 
if any) in a CFC's or noncontrolled sec
tion 902 corporation's pre-2007 pools 
following the principles of the safe harbor 
method described in the transition rules 
under §1.904-7T(f)(4)(ii) for post-1986 
undistributed earnings and post-1986 for
eign income taxes in the non-look-through 
pool of a controlled foreign corporation or 
noncontrolled section 902 corporation. 
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4. Election of safe harbor 

To allocate pools of undistributed earn
ings (and deficits, previously-taxed earn

ings, and pre-1987 accumulated profits, 
if any) and foreign income taxes in the 

pre-2007 separate categories of a CFC 
or noncontrolled section 902 corporation 
to the foreign corporation's post-2006 
separate categories. the temporary reg
ulations at §1.904-7T(g)(3)(iii) provide 

that a taxpayer may elect to apply a safe 
harbor in lieu of reconstruction on a sepa
rate-category-by-separate-category basis. 
If a taxpayer elects to apply a safe har
bor to allocate pre-2007 pools of more 
than one pre-2007 separate category of a 
foreign corporation. the same safe harbor 
(that is. the general safe harbor described 
in §1.904-7T(g)(3)(ii)(B) or the interest 
apportionment safe harbor described in 
§ 1.904--7T(g)(3)(ii)(C» shall then apply 
to allocate the pre-2007 pools of all of the 
foreign corporation's pre-2007 separate 
categories for which the taxpayer elects 
to apply a safe harbor method in lieu of 
reconstructing the pre-2007 pools. 

C. Post-/986 undistributed earnings and 
taxes of lower-tier foreign corporations 

The transition rules described in Sec
tions V.A. and B in this preamble apply 
to post-1986 undistributed earnings and 
post-1986 foreign income taxes (as well 
as deficits, previously-taxed earnings, and 
pre-1987 accumulated profits, if any) not 
only of a first-tier foreign corporation but 
also of lower-tier foreign corporations 
as well. See § I. 904--7T(g)(5). Accord
ingly, to the extent a lower-tier foreign 
corporation has pools of post -1986 undis
tributed earnings (attributable to amounts 
not yet included in gross income by the 
U.S. shareholder) and foreign income 
taxes in a pre-2007 separate category, 
the rules of § 1.904-7T(g) apply in treat
ing the earnings and taxes as the open
ing balance of the foreign corporation's 
pools of post-1986 undistributed earnings 
and post-1986 foreign income taxes in 
the appropriate post-2006 separate cat
egory or categories on the first day of 
the foreign corporation's first post-2006 
taxable year. Similarly, pre-1987 accumu
lated profits and pre-1987 foreign income 
taxes in a pre-2007 separate category of 
a lower-tier foreign corporation are allo-
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cated to the appropriate post-2006 separate 
categories in accordance with the rules of 

§ I. 904-7T(g). 

VI. Separate Limitation Losses and 

O\'e/"(//l Foreign Losses 

Because the AJCA reduced the num
ber of section 904(d) separate categories 
from eight to two for post-2006 taxable 
years, the temporary regulations provide 
transition rules for recapture in a post-
2006 taxable year of an overall foreign loss 
(OFL) or separate limitation loss (SLL) 
in a pre-2007 separate category that off
set U.S. source income or income in an
other pre-2007 separate category, respec
tively, in a pre-2007 taxable year. 

Section 1.904(f)-12T(h)(\) of the tem
porary regulations provides that to the ex
tent a taxpayer has an OFL or SLL at the 
end of the taxpayer's last pre-2007 taxable 
year in the pre-2007 separate category for 
passive income, certain dividends from a 
DISC or former DISC, taxable income at
tributable to certain foreign trade income, 
or certain distributions from a FSC or for
mer FSC, such OFL or SLL is allocated 
on the first day of the taxpayer's next tax
able year to the taxpayer's post-2006 sepa
rate category for passive category income. 
Accordingly, such OFL or SLL will be 
subject to recapture in subsequent taxable 
years out of the taxpayer's passive cate
gory income. Where a taxpayer has an 
SLL in some other pre-2007 separate cat
egory (for example, a general limitation 
SLL) that offset passive income, certain 
dividends from a DISC or former DISC, 
taxable income attributable to certain for
eign trade income, or certain distributions 
from a FSC or former FSC, the SLL will 
be recaptured in subsequent taxable years 
as passive category income. 

Section 1.904(f)-12T(h)(2) of the tem
porary regulations provides that to the ex
tent a taxpayer has an OFL or SLL at the 
end of the taxpayer's last pre-2007 tax
able year in the pre-2007 separate cate
gory for financial services income, ship
ping income, or general limitation income, 
such OFL or SLL is allocated on the first 
day of the taxpayer's next taxable year 
to the taxpayer's post-2006 separate cat
egory for general category income. Ac
cordingly, such OFL or SLL will be subject 
to recapture in subsequent taxable years 
out of the taxpayer's general category in-

come. Where a taxpayer has an SLL in 

some other pre-2007 separate category (for 
example. a passive SLL) that offset finan
cial services income, shipping income, or 
general limitation income, the SLL will be 
recaptured in subsequent taxable years as 

general category income. 
Section 1.904(f)-12T(h)(3) provides 

that to the extent a taxpayer has an OFL 
or SLL at the end of the taxpayer's last 
pre-2007 taxable year in the pre-2007 
separate category for high withholding 
tax interest, the allocation of such OFL 
or SLL to the taxpayer's post-2006 sepa
rate categories depends on the taxpayer's 
allocation of excess taxes in the high 
withholding tax interest loss category 
for carryover purposes. Accordingly, if 
the excess taxes are assigned to the ap
propriate post-2006 separate category or 
categories based on reconstruction (that is, 
treating the taxes as if they had been paid 
or accrued in a post-2006 taxable year 
under § 1.904-2T(i)(l)(i», the OFL or 
SLL is allocated pro rata to the taxpayer's 
post-2006 separate categories based on 
the proportions in which the excess high 
withholding taxes are assigned to the 
post-2006 separate categories. If instead 
the taxpayer elects to assign the excess 
taxes to the post-2006 separate category 
for general category income under the safe 
harbor described in § 1.904-2T(i)(\)(ii), 
the OFL or SLL is also allocated to the 
same post-2006 general category. If there 
are no excess taxes in the loss category 
that are carried over to post-2006 taxable 
years, an OFL or SLL in the pre-2007 
separate category for high withholding tax 
interest is allocated to the post-2006 sepa
rate category for passive category income. 

Similarly, where a taxpayer has an 
SLL in a pre-2007 separate category that 
offset high withholding tax interest, the 
SLL will be recaptured in subsequent 
taxable years pro rata as income in the 
post-2006 separate categories for general 
category income and passive category in
come based on how the taxpayer allocated 
excess taxes in the pre-2007 separate cat
egory for high withholding tax interest 
under § 1.904--2T(i)( I). If no excess taxes 
in the pre-2007 separate category for high 
withholding tax interest are carried over to 
post-2006 taxable years, the SLL will be 
recaptured in subsequent taxable years as 
income in the post-2006 separate category 
for passive category income. 



Section 1. 904( f)-12T(h)( 4) provides 
that after application of paragraphs (1) 
through (3), any separate limitation loss 
account allocated to the post-2006 sepa
rate category for passive category income 
for which income is to be recaptured as 
passive category income will be elimi
nated, since "recapture" to and from the 
same category would be meaningless. For 
the same reason, any separate limitation 
loss accounts allocated to the post-2006 
separate category for general category in
come for which income is to be recaptured 
as general category income will be elim
inated. 

Section 1.904(f)-12T(h)(5) provides 
that taxpayers may in the alternative de
termine the treatment of OFLs and SLLs 
in pre-2007 separate categories following 
the principles of the transition rules of 
§1.904(f)-I2T(g)(I) and q) concerning 
the treatment of OFLs and SLLs in the 
separate category for dividends from a 
noncontrolled section 902 corporation. 

Effective/Applicability Date 

The effective date for these regulations 
is December 21, 2007. The temporary reg
ulations apply to taxable years of United 
States taxpayers beginning after December 
31, 2006, and ending on or after December 
21,2007, and to taxable years of a foreign 
corporation which end with or within a tax
able year of its domestic corporate share
holder beginning after December 31, 2006, 
and ending on or after December 21, 2007. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been deter
mined that section 553(b) of the Admin
istrative Procedure Act (5 U.S.c. chapter 
5) does not apply to these regulations. For 
the applicability of the Regulatory Flexi
bility Act (5 U.S.c. chapter 6), refer to the 
Special Analyses section of the preamble 
of the cross-referenced notice of proposed 
rulemaking published in this issue of the 
Bulletin. Pursuant to section 7805(f) of the 
Internal Revenue Code, this regulation has 
been submitted to the Chief Counsel for 
Advocacy of the Small Business Adminis
tration for comment on its impact on small 
businesses. 

Drafting Information 

The principal author of these regula
tions is Jeffrey L. Parry of the Office of 
Associate Chief Counsel (International). 
However, other personnel from the IRS 
and Treasury Department participated in 
their development. 

* * * * * 

Amendments to the Regulations 

Accordingly, 26 CFR part 1 is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part 1 continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.904-0 is amended as 

follows: 
1. Add the entry for § 1.904--2(i). 
2. Remove and reserve the entries for 

§1.904-4(a), (b), (d), (f), (g), (h)(3), and 
(I). 

3. Remove and reserve the entry for 
§ 1.904--5(h)(3). 

4. Add and reserve the entry for 
§ 1.904-5(0)(3). 

5. Add the entry for § 1.904--7(g). 
6. Add the entry for § 1.904(f)-12(h). 
The revisions and additions read as fol-

lows: 

§J.904-0 Outline of regulation provisions 
for section 904. 

* * * * * 
§J.904-2 Carryback and carryover of 
unused foreign tax. 

* * * * * 
(i) [Reserved]. 

* * * * * 
§ J .904-4 Separate application of section 
904 with respect to certain categories of 
income. 

(a) [Reserved]. 
(b) [Reserved]. 

* * * * * 
(d) [Reserved]. 

* * * * * 
(f) [Reserved]. 
(g) [Reserved]. 

* * * * * 

(h)(3) [Reserved]. 

* * * * * 
(I) [Reserved]. 

* * * * * 
§1.904-5 Look-through rules as applied 
to controlled foreign corporations and 
other entities. 

* * * * * 
(h) * * * 
(3) [Reserved]. 

* * * * * 
(0) * * * 
(3) [Reserved]. 

§1.904-7 Transition rules. 

* * * * * 
(g) [Reserved]. 

§1.904(f)-12 Transition rules. 

* * * * * 
(h) [Reserved]. 
Par. 3. Section 1.904-2 is amended by 

adding paragraph (i) to read as follows: 

§1.904-2 Carryback and carryover of 
unused foreign tax. 

* * * * * 
(i) [Reserved.] For further guidance, 

see § 1.904--2T(i). 
Par. 4. Section 1.904--2T is amended 

by adding paragraph (i) to read as follows: 

§J.904-2T Carryback and carryover of 
unusedforeign tax (temporary). 

* * * * * 
(i) Transition rules for carryovers and 

carrybacks of pre-200l and post-2006 
unused foreign tax-(l) Carryover of un
used foreign tax-(i) General rule. For 
purposes of this paragraph (i), the terms 
post-2006 separate category and pre-2007 
separate category have the meanings set 
forth in § 1.904--7T(g)(l )(ii) and (iii). The 
rules of this paragraph (i)( I) apply to real
locate to the taxpayer's post-2006 separate 
categories for general category income and 
passive category income any unused for
eign taxes (as defined in § 1.904--2(b )(2» 
that were paid or accrued or deemed paid 
under section 902 with respect to income 
in a pre-2007 separate category (other than 
a category described in § 1.904-4(m». To 
the extent any such unused foreign taxes 
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are carried forward to a taxable year be
ginning after December 31, 2006, such 
taxes shall be allocated to the taxpayer's 
post-2006 separate categories to which 
those taxes would have been allocated if 
the taxes were paid or accrued in a taxable 
year beginning after December 31, 2006. 
For example, any foreign taxes paid or 
accrued or deemed paid with respect to 
financial services income in a taxable year 
beginning before January L 2007, that are 
carried forward to a taxable year beginning 
after December 31, 2006, will be allocated 
to the general category because the finan
cial services income to which those taxes 
relate would have been allocated to the 
general category if it had been earned in 
a taxable year beginning after December 
31,2006. 

(ii) Safe harbor. In lieu of applying the 
rules of paragraph (i)( I Hi) of this section, 
a taxpayer may allocate all unused foreign 
taxes in the pre-2007 separate category for 
passive income to the post-2006 separate 
category for passive category income, and 
allocate all other unused foreign taxes de
scribed in paragraph (i)( I )(i) of this section 
to the post-2006 separate category for gen
eral category income. 

(2) Carryback of unused foreign 
tax-(i) General rule. The rules of this 
paragraph (i)(2) apply to any unused for
eign taxes that were paid or accrued or 
deemed paid under section 902 with re-

Section 

1.904-4(c)( I), third sentence 

1.904-4(c)( 1), third sentence 

I. 904-4( c)(1), fourth sentence 

1.904-4(c)(6)(iii), second sentence 

1.904-4(c)(6)(iii), fifth sentence 

1.904-4(c)(6)(iv)(A). first sentence 

I. 904-4( c )(7)(i), second sentence 

1.904-4(c)(7)(iii). third sentence 

1.904-4(c)(8) Example I. last sentence 

1.904-4(c)(8) Example I. last sentence 

1.904-4(c)(8) Example 2. last sentence 

1.904-4(c)(8) Example 3. last sentence 

1.904-4(c)(8) Example 5. last sentence 

1.904-4(c)(8) Example 6. seventh 
sentence 

388 2008-1 C.B. 

spect to income in a post-2006 separate 
category (other than a category described 
in § 1.904-4(m». To the extent any such 
unused foreign taxes are carried back to 
a taxable year beginning before January 
I. 2007, a credit for such taxes shall be 
allowed only to the extent of the excess 
limitation in the pre-2007 separate cat
egory. or categories, to which the taxes 
would have been allocated if the taxes 
were paid or accrued in a taxable year 
beginning before January L 2007. For ex
ample. any foreign taxes paid or accrued 
or deemed paid with respect to income in 
the general category in a taxable year be
ginning after December 31, 2006, that are 
carried back to a taxable year beginning 
before January 1,2007, will be allocated 
to the same separate categories to which 
the income would have been allocated if it 
had been earned in a taxable year begin
ning before January I, 2007. 

(ii) Safe harbor. [n lieu of applying the 
rules of paragraph (i)(2)(i) of this section, 
a taxpayer may allocate all unused foreign 
taxes in the post-2006 separate category 
for passive category income to the pre-
2007 separate category for passive income, 
and may allocate all other unused foreign 
taxes described in paragraph (i)(2)(i) of 
this section to the pre-2007 separate cate
gory for general limitation income. 

(3) EffectiVe/applicability date. This 
paragraph (i) applies to taxable years of 

Remove 

general limitation 

general limitation 

general limitation 

general limitation 

general limitation 

general limitation 

general limitation 

general limitation 

general limitation 

general limitation 

general limitation 

general limitation 

general limitation 

general limitation 

United States taxpayers beginning after 
December 31, 2006 and ending on or after 
December 21,2007. 

4) Expiration date. The applicability of 
this paragraph (i) expires on December 18, 
2010. 

Par. 5. Section 1.904-4 is amended as 
follows: 

I. In the table below, for each section 
listed in the left column, remove the lan
guage in the middle column and add the 
language in the right column. 

2. Paragraphs (a), (b), (d). (f), (g), 
(h)(3) and (I) are revised. 

3. Paragraph (h)( 4) Example 2 is re
moved. 

4. Paragraph (h)( 4) Example 3 is redes
ignated as Example 2. 

5. Paragraph (h)(4) Example 4 is redes
ignated as Example 3, in the first sentence 
the language "Example (3)" is removed 
and the language "Example 2" is added in 
its place, and in the last sentence the lan
guage "general limitation" is removed and 
the language "general category" is added 
in its place. 

6. Paragraphs (h)(5)(iii) Example 2 and 
(h)(5)(iii) Example 4 are removed. 

7. Paragraph (h)(5)(iii) Example 3 is 
redesignated as Example 2 and in the last 
sentence the language "general limitation" 
is removed and the language "general cat
egory" is added in its place. 

The revisions read as follows: 

Add 

general category 

general category 

general category 

general category 

general category 

general category 

general category 

general category 

general category 

general category 

general category 

general category 

general category 

general category 



Section Remove Add 

1.90~(c)(8) Example 8, last sentence general limitation general category 

1.904-4(c)(8) Example 9 (i), last sentence general limitation general category 

1.90~(c)(8) Example 9 (ii), first general limitation general category 
sentence 

1.904-4(c)(8) Example 9 (ii), last general limitation general category 
sentence 

1.90~( c )(8) Example 11, first sentence general limitation general category 

1.90~(c)(8) Example 11, last sentence general limitation general category 

1.90~(c)(8) Example 12, third sentence general limitation general category 

1. 904-4(h)( 2) general limitation general category 

1.904-4(h)(5)(i), first sentence that is not a financial services entity 

1.904-4(h)(5)(i), first sentence general limitation general category 

1.90~(h)(5)(i), last sentence If a financial services entity receives or 
accrues that income, the income shall 
not be considered to be export financing 
interest and, therefore, shall be treated as 
financial services income 

1.90~(h)(5)(ii), first sentence 904( d)(2)(A)(iii)(II) 904( d)(2)(B )(iii)(1) 

1.90~(h)(5)(ii), first sentence general limitation general category 

1.904-4(h)(5)(ii), first sentence unless the interest is received or accrued 
by a financial services entity 

1.90~(h)(5)(ii), last sentence If that interest also would be high 
withholding tax interest but for section 
904(d)(2)(B)(ii), then the interest shall be 
treated as financial services income. 

1.90~(h)(5)(iii) Example 1, last general limitation general category 
sentence 

1.90~(i), second sentence Thus, for example, if a taxpayer receives 
or accrues a dividend distribution from 
two separate noncontrolled section 
902 corporations out or earnings and 
profits attributable to income received 
or accrued by the noncontrolled section 
902 corporations that is income described 
in section 907(c), the rules provided 
in section 907 shall apply separately 
to the dividends received from each 
noncontrolled section 902 corporation. 

1.90~(i), third sentence dividends received or accrued by income in each separate category 
the taxpayer from each separate 
noncontrolled section 902 corporation 

1.90~(j), last sentence 904( d)(2)(A)(iii)(II1) 904( d)(2)(B )(iii)(II) 

1.904-4(m) 904(g)(10) 904(h)(10) 

1.90~(m) and (d)(3)(F)(i) 
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§ 1.904--4 Separate application of section 

904 with respect to certain categories of 

Income. 

(a) [Reserved]. For further guidance. 
see § 1.904-4T(a). 

(b) [Reserved]. For further guidance. 
see § 1.904-H(b). 

* * * * * 
(d) [Reserved]. 

* * * * * 
(f) [Reserved]. For further guidance. 

see § 1.904-4T(f). 

(g) [Reserved]. For further guidance, 
see § 1.904-4T(g). 

* * * * * 
(h) * * * 
(3) [Reserved]. For further guidance. 

see § 1.904-4T( h)(3). 

* * * * * 
(I) [Reserved]. For further guidance. 

see § 1.904-4T(l). 

* * * * * 
Par. 6. Section 1.904-4T is amended as 

follows: 
I. Revise paragraphs (a), (b). (c)(4)(i), 

(c)(4)(ii). (c)(4)(iii). (c)(S). (c)(6). (c)(7), 
(c)(8). (d). (e). (f). (g), (h), (i), (j), (k). (I), 

and (m). 

2. Add paragraphs (n) and (0). 

The revisions and additions read as fol
lows: 

§ 1. 904--4T Separate application of section 

904 with respect to certain categories of 
income (temporary). 

(a) 111 general. A taxpayer is required to 
compute a separate foreign tax credit lim
itation for income received or accrued in 
a taxable year that is described in section 
904(d)( I )(A) (passive category income). 
904(d)(\ )(B) (general category income), 
or § 1.904-4(m) (additional separate cate
gories J. 

(b) Passil'e categorY income-( I) In 
general. The term passil'e category in
come means passive income and specified 
passive category income. 

(2) Passil'e il1come-(i) 111 general. The 
term passil'e income means any-

(A) Income received or accrued by any 
person that is of a kind that would be for
eign personal holding company income (as 
defined in section 954( c)) if the taxpayer 
were a controlled foreign corporation. in
cluding any amount of gain on the sale or 
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exchange of stock in excess of the amount 

. treated as a dividend under section 1248: 

or 

(B) Amount includible in gross income 

under section 1293. 

(ii) Exceptiol1s. Passive income does 

not include any export financing inter
est (as defined in section 904(d)(2)(G) 

and paragraph (h) of this section). any 

high-taxed income (as defined in section 

904(d)(2)(F) and paragraph (c) of this sec

tion). or any active rents and royalties (as 
defined in paragraph (b)( 2)(iii) of this sec

tion). In addition, passive income does not 

include any income that would otherwise 

be passive but is characterized as income 
in another separate category under the 
look-through rules of section 904(d)(3), 

(dl( 4), and (d)( 6 )(e) and the regulations 

under those provisions. In determining 
whether any income is of a kind that would 
be foreign personal holding company in
come. the rules of section 8M(d)(5)(A)(i) 
and (6) (treating related person factoring 
income of a controlled foreign corpora
tion as foreign personal holding company 
income that is not eligible for the export 
financing income exception to the separate 
limitation for passive income) shall apply 
only in the case of income of a controlled 
foreign corporation (as defined in section 
9S7). Thus, income earned directly by a 
United States person that is related person 
factoring income may be eligible for the 
exception for export financing interest. 

(iii) Active rents or w\,alties-(A) In 

general. For rents and royalties paid or 
accrued after September 20, 2004, pas
sive income does not include any rents 
or royalties that are derived in the active 
conduct of a trade or business, regard
less of whether such rents or royalties are 
received from a related or an unrelated 
person. Except as provided in paragraph 
(b)(2)(iii)(B) of this section, the principles 
of section 954( c)(2)(A) and the regulations 
under that section shall apply in determin
ing whether rents or royalties are derived 
in the active conduct of a trade or business. 
For this purpose, the term taxpayer shall be 
substituted for the term controlled foreign 
corporation if the recipient of the rents or 
royalties is not a controlled foreign corpo
ration. 

(8) Actil'e condllct of lrade or busi

ness. Rents and royalties are considered 
derived in the active conduct of a trade 
or business by a United States person or 

by a controlled foreign corporation (or 

other entity to which the look-through 

rules apply) for purposes of section 904 
(but not for purposes of section 954) if the 

requirements of section 954(c)(2)(A) are 

satisfied by one or more corporations that 

are members of an affiliated group of cor

porations (within the meaning of section 

1504(a), determined without regard to sec

tion 1504(b)(3» of which the recipient is 

a member. For purposes of this paragraph 
(b)(2)(iii)(B), an affiliated group includes 

only domestic corporations and foreign 

corporations that are controlled foreign 
corporations in which domestic members 

of the affiliated group own, directly or 

indirectly. at least 80 percent of the total 
voting power and value of the stock. For 
purposes of this paragraph (b)(2)(iii)(B). 

indirect ownership shall be determined un

der section 318 and the regulations under 
that section. 

(iv) Examples. The following exam

ples illustrate the application of paragraph 
(b )(2) of this section. 

Example 1. P is a dumestic corporation with a 
branch in foreign country X. P does not have any fi
nancial services income. For 2008. P has a net foreign 
currency gain that would not constitute foreign per· 
sonal holding company income if P were a controlled 
foreign corporation because the gain is directly re
lated to the business needs of P. The currency gain 
is. therefore. general category income to P because it 
is not income of a kind that would be foreign personal 
holding company income. 

Example 2. Controlled foreign corporation S is 
a wholly-owned subsidiary of P, a domestic corpora
tion. S is regularly engaged in the restaurant franchise 
business. P licenses trademarks. tradenames, cer
tain knDw-huw. related services, and certain restau
rant designs for which Spays P an arm's length roy
alty. P is regularly engaged in the development and 
licensing of such property. The royalties received by 
P for the use of its property are allocable under the 
look-through rules of ~ 1.904-5 to the royalties S re
ceives from the franchisees. Some of the franchisees 
arc unrelated to Sand P. Other franchisees are related 
to S or P and use the licensed property outside of S's 
country of incorporation. S does not satisfy, but P 
does satisfy, the active trade or business requirements 
of section 9S4(c)(2)(A) and the regulations under that 
section. The royalty income earned by S with regard 
tu both its related and unrelated franchisees is foreign 
personal holding company income because S does not 
satisfy the active trade or business requirements of 
section 954(c)(2)(A) and, in addition. the royalty in
come from the related franchisees does not qualify 
for the same country exception of section 954(c)(3). 
However. all of the royalty income earned by S is gen
eral category income to Sunder § L904-4(b)(2)(iii) 
because P, a member of S's affiliated group (as de
fined therein). satisfies the active trade or business 
test (which is applied without regard to whether the 
royalties are paid by a related persnn). S's royalty 



income that is taxable to P under subpart F and the 
royalties paid to P are general category income to P 
under the look-through rules of § 1.904-5(c)( 1 )(i) and 

(c)(3), respectively. 

(3) Specified passive category income 
means-

(i) Dividends from a DISC or former 
DISC (as defined in section 992(a» to 
the extent such dividends are treated as 
income from sources without the United 
States; 

(ii) Taxable income attributable to for
eign trade income (within the meaning of 
section 923(b»; or 

(iii) Distributions from a FSC (or a for
mer FSC) out of earnings and profits at
tributable to foreign trade income (within 
the meaning of section 923(b» or inter
est or carrying charges (as defined in sec
tion 927(d)(I» derived from a transaction 
which results in foreign trade income (as 
defined in section 923(b». 

* * * * * 
(c)(4)(i) through (h)(2) [Reserved]. 

For further guidance, see §1.904-4(c)(i) 
through (h)(2). 

(3) Exception. Unless it is received or 
accrued by a financial services entity, ex
port financing interest shall be treated as 
passive category income if that income is 
also related person factoring income. For 
this purpose, related person factoring in
come is-

(i) Income received or accrued by a con
trolled foreign corporation that is income 
described in section 864(d)(6) (income of a 
controlled foreign corporation from a loan 
for the purpose of financing the purchase 
of inventory property of a related person); 
or 

(ii) Income received or accrued by any 
person that is income described in section 
864(d)(l) (income from a trade receivable 
acquired from a related person). 

(h)(4) through (k) [Reserved]. For 
further guidance, see § 1. 904-4(h)(3 )(iii) 
through (k). 

(1) Priurity rule. Income that meets 
the definitions of a separate category de
scribed in paragraph (m) of this section 
and another category of income described 
in section 904(d)(2)(A)(i) and (ii) will be 
subject to the separate limitation described 
in paragraph (m) of this section and will 
not be treated as general category income 
described in section 904(d)(2)(A)(ii). 

(m) [Reserved]. For further guidance, 
see § 1.904-4(m). 

(n) Effective/applicability date. Para
graphs (a), (b), (h)(3), and (I) of this sec
tion shall apply to taxable years of United 
States taxpayers beginning after December 
31, 2006 and ending on or after December 
21, 2007, and to taxable years of a foreign 
corporation which end with or within tax
able years of its domestic corporate share
holder beginning after December 31, 2006 
and ending on or after December 21, 2007. 

(0) Expiration date. The applicability 
of paragraphs (a), (b), (h)(3 )(ii) and (1) of 
this section expires on December 18,20 I O. 

Par. 7. Section 1.904-S is amended 
by revising paragraph (h)(3) and adding 
paragraph (0)(3) to read as follows: 

§i.904-5 Look-through rules as applied 
to controlled foreign corporations and 
other entities. 

* * * * * 
(h) * * * 
(3) [Reserved]. For further guidance, 

see § 1.904-ST(h)(3). 

* * * * * 
(0) * * * 
(3) [Reserved]. For further guidance, 

see §1.904-5T(0)(3). 
Par. 8. Section 1.904-ST is amended 

by revising paragraphs(c)(4)(iv), (d), (e), 
(t"), (g), and (h) and adding paragraph 
(0)(3) to read as follows: 

§i.904-5T Look-through rules as applied 
to controlled foreign corporations and 
other entities (temporary). 

* * * * * 
(c)(4)(iv) through (h)(2) [Re-

served]. For further guidance, see 
§1.904-S(c)(4)(iv) through (h)(2). 

(3) income from the sale of a part
nership interest-(i) in general. To the 
extent a partner recognizes gain on the 
sale of a partnership interest, that income 
shall be treated as passive category in
come to the partner, unless the income is 
considered to be high-taxed under section 
904(d)(2)(B)(iii)(II) and § 1.904--4(c). 

(ii) Exception for 25-percent owned 
partnership. In the case of a sale of a an 
interest in a partnership by a partner that is 
a 25-percent owner of the partnership un
der the principles of section 954(c)(4)(B), 
income recognized on the sale of the part
nership interest shall be treated as general 
category income to the extent that such 

gam would not be classified as foreign 
personal holding company income under 
the look-through rule of section 9S4(c)(4). 

* * * * * 
(0) * * * 
(3) Rules for income from the sale of 

a partnership interest-Oj Effective/appli
cability date. Paragraph (h)(3) of this sec
tion shall apply to taxable years of United 
States taxpayers beginning after December 
31, 2006 and ending on or after December 
21, 2007, and to taxable years of a foreign 
corporation which end with or within tax
able years of its domestic corporate share
holder beginning after December 31, 2006 
and ending on or after December 21,2007. 

(ii) Expiration date. The applicability 
of paragraph (h)(3) of this section expires 
on December 18, 2010. 

Par. 9. Section 1.904-7 is amended by 
adding paragraph (g) to read as follows: 

§1.904-7 Transition rules. 

* * * * * 
(g) [Reserved.] For further guidance, 

see § 1.904-7T(g). 
Par. 10. Section 1.904-7T is amended 

by adding paragraph (g) to read as follows: 

§i.904-7T Transition Rules (temporary). 

* * * * * 
(g) Treatment of earnings and foreign 

taxes of a controlled foreign corpora
tion or a noncontral/ed section 902 cor
poration accumulated in taxable years 
beginning befure January i, 2007-(1) 
Definitions-(i) Pre-2007 pools means 
the pools in each separate category of 
post-1986 undistributed earnings (as de
fined in § 1.902-I(a)(9» that were accu
mulated, and post -1986 foreign income 
taxes (as defined in § 1.902-1 (a)(8» paid, 
accrued, or deemed paid, in taxable years 
beginning before January l, 2007. 

(ii) Pre-2007 separate categories 
means the separate categories of income 
described in section 904(d) as applicable 
to taxable years beginning before January 
I, 2007, and any other separate category 
of income described in § 1.904-4(m). 

(iii) Post-2006 separate categories 
means the separate categories of income 
described in section 904( d) as applicable 
to taxable years beginning after December 
31, 2006, and any other separate category 
of income described in § 1.904-4(m). 
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(2) Treatment of pre-2007 pools of 

a controlled foreign corporation or a 

nonconrrolled section 902 corporatioll. 

Any post-1986 undistributed earnings in 
a pre-2007 pool of a controlled foreign 
corporation or a noncontrolled section 
902 corporation shall be treated in tax
able years beginning after December 31. 
2006, as if they were accumulated during 
a period in which the rules governing the 
determination of post-2006 separate cate
gories applied. Post-19R6 foreign income 
taxes paid, accrued, or deemed paid with 
respect to such earnings shall be treated 
as if they were paid, accrued, or deemed 
paid during a period in which the rules 
governing the determination of post-2006 
separate categories (including the rules of 
section 904(d)(3)(E» applied as well. Any 
such earnings and taxes in pre-2007 pools 
shall constitute the opening balance of 
the foreign corporation's post-1986 undis
tributed earnings and post-1986 foreign 
income taxes on the first day of the foreign 
corporation's first taxable year beginning 
after December 31, 2006. in accordance 
with the rules of paragraph (g)(3) of this 
section. Similar rules shall apply to char
acterize any deficits in the pre-2007 pools 
and previously-taxed earnings and profits 
described in section 959(c)(\ )(A) that are 
attributable to earnings in the pre-2007 
pools. 

(3) Substantiation of post-2006 char
acter of earnings and taxes in a pre-2007 
pool-(i) Reconstruction of earnings and 
t{lles pools. In order to substantiate the 
post-2006 characterization of post-1986 
undistributed earnings (as well as deficits 
and previously-taxed earnings, if any) 
and post-1986 foreign income taxes in 
pre-2007 pools of a controlled foreign 
corporation or a noncontrolled section 
902 corporation. the taxpayer shall make 
a reasonable, good-faith effort to recon
struct the pre-2007 pools of post-1986 
undistributed earnings (as well as deficits 
and previously-taxed earnings, if any) and 
post-1986 foreign income taxes following 
the rules governing the determination of 
post-2006 separate categories for each 
taxable year beginning before January 
I, 2007, beginning with the first year in 
which post-1986 undistributed earnings 
were accumulated in the pre-2007 pool. 
Reconstruction shall be based on rea
sonably available books and records and 
other relevant information. To the extent 
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any pre-2007 separate category includes 
earnings that would be allocated to more 
than one post-2006 separate category, the 
taxpayer must account for earnings dis
tributed and taxes deemed paid in these 
years for such category as if they were 
distributed and deemed paid pro rata from 
the amounts that were added to that cate
gory during each taxable year beginning 
before January I, 2007. 

(ii) Safe harbor method-(A) In gen

eral. Subject to the rules of paragraph 
(g)(3)(iii) of this section, a taxpayer may 
allocate the post-1986 undistributed earn
ings and post-1986 foreign income taxes 
in pre-2007 pools of a controlled foreign 
corporation or a noncontrolled section 902 
corporation (as well as deficits and pre
viously-taxed earnings, if any) under one 
of the safe harbor methods described in 
paragraphs (g)(3)(ii)(B) and (g)(3)(ii)(C) 
of this section. 

(B) General safe harbor method-(l) 
Any post-1986 undistributed earnings (as 
well as deficits and previously-taxed earn
ings, if any) and post -1986 foreign income 
taxes of a non controlled section 902 corpo
ration or a controlled foreign corporation 
in a pre-2007 separate category for passive 
income, certain dividends from a DISC or 
former DISC, taxable income attributable 
to certain foreign trade income, or certain 
distributions from a FSC or former FSC 
shall be allocated to the post-2006 separate 
category for passive category income. 

(2) Any post-1986 undistributed 
earnings (as well as deficits and pre
viously-taxed earnings, if any) and 
post-1986 foreign income taxes of a 
noncontrolled section 902 corporation 
or a controlled foreign corporation in a 
pre-2007 separate category for financial 
services income, shipping income or gen
erallimitation income shall be allocated to 
the post-200b separate category for gen
eral category income. 

(3) Except as provided in paragraph 
(g)(3)(ii)(B)(4) of this section, any 
post-1986 undistributed earnings (as well 
as deficits and previously-taxed earnings, 
if any) and post-1986 foreign income taxes 
of a non controlled section 902 corporation 
or a controlled foreign corporation in a 
pre-2007 separate category for high with
holding tax interest shall be allocated to 
the post-2006 separate category for pas
sive category income. 

(4) If a controlled foreign corporation 
has positive post-I 986 undistributed earn
ings and post-1986 foreign income taxes 
in a pre-2007 separate category for high 
withholding tax interest, such earnings and 
taxes shall be allocated to the post-2006 
separate category for general category in
come if the earnings would qualify as in
come subject to high foreign taxes un
der section 954(b)( 4) if the entire amount 
of post-1986 undistributed earnings were 
treated as a net item of income subject 
to the rules of § I. 954-1 (d). If the high 
withholding tax interest earnings would 
not qualify as income subject to high for
eign taxes under section 954(b)( 4), then 
the earnings and taxes shall be allocated 
to the post-2006 separate category for pas
sive category income. 

(C) Interest apportionment safe harbor. 
A taxpayer may allocate the post-1986 
undistributed earnings (as well as deficits 
and previously-taxed earnings, if any) 
and post-1986 foreign income taxes in 
pre-2007 pools of a controlled foreign 
corporation or a noncontrolled section 902 
corporation following the principles of 
paragraph (f)(4)(ii) of this section. 

(iii) Consistency rule. The election to 
apply a safe harbor method under para
graph (g)(3)(ii) of this section in lieu of 
the rules described in paragraph (g)(3)(i) 
of this section may be made on a sep
arate category by separate category ba
sis. However, if a taxpayer elects to ap
ply a safe harbor to allocate pre-2007 pools 
of more than one pre-2007 separate cat
egory of a controlled foreign corporation 
or a noncontrolled section 902 corpora
tion, such safe harbor (the general safe 
harbor described in paragraph (g)(3)(ii)(B) 
of this section or the interest apportion
ment safe harbor described in paragraph 
(g)(3)(ii)(C) of this section) shall apply to 
allocate post-1986 undistributed earnings 
(as well as deficits and previously-taxed 
earnings, if any) and post-1986 foreign in
come taxes for the pre-2007 pools in each 
pre-2007 separate category of the foreign 
corporation for which the taxpayer elected 
to apply a safe harbor method in lieu ofre
constructing the pre-2007 pools. 

(4) Treatment ofpre-1987 accumulated 
profits. Any pre-1987 accumulated prof
its (as defined in §1.902-I(a)(lO» of a 
noncontrolled section 902 corporation or 
a controlled foreign corporation shall be 
treated in taxable years beginning after De-



cember 31, 2006, as if they had been ac
cumulated during a period in which the 
rules governing the determination of post-
2006 separate categories applied. Foreign 
income taxes paid, accrued, or deemed 
paid with respect to such earnings shall be 
treated as if they were paid, accrued, or 
deemed paid during a period in which the 
rules governing the determination of post-
2006 separate categories applied as well. 
The taxpayer must substantiate the post-
2006 characterization of the pre-1987 ac
cumulated profits and pre-1987 foreign in
come taxes in accordance with the rules of 
paragraph (g)(3) of this section, including 
the safe harbor provisions. Similar rules 
shall apply to characterize any deficits or 
previously-taxed earnings and profits de
scribed in section 959(c)(l)(A) that are at
tributable to pre-1987 accumulated profits. 

(5) Treatment of earnings and foreign 
taxes in pre-2007 pools of a lower-tier 
controlled foreign corporation or non
controlled section 902 corporation. The 
rules of paragraphs (g)( 1) through (4) 
of this section apply to post-I986 undis
tributed earnings (as well as deficits 
and previously-taxed earnings, if any) 
and post-I986 foreign income taxes in 
pre-2007 pools, and pre-I987 accumu
lated profits and pre-I987 foreign income 
taxes, of a lower-tier controlled foreign 
corporation or noncontrolled section 902 
corporation. 

(6) Effective/applicability date. This 
paragraph (g) shall apply to taxable years 
of United States taxpayers beginning after 
December 31, 2006 and ending on or after 
December 21, 2007, and to taxable years 
of a foreign corporation which end with or 
within taxable years of its domestic corpo
rate shareholder beginning after December 
31, 2006 and ending on or after December 
21,2007. 

(7) Expiration date. The applicability 
of this paragraph (g) expires on December 
18,2010. 

Par. 11. Section 1.904(f)-12 is 
amended by adding paragraph (h) to read 
as follows: 

§I.904(f)-12 Transition rules. 

* * * * * 
(h) [Reserved.] For further guidance, 

see §1.904(f)-12T(h). 

Par. 12. Section 1.904(f)-12T is 
amended by adding paragraph (h) to read 
as follows: 

§ 1. 904(f)-12T Transition rules 
(temporary). 

* * * * * 
(h) Recapture in years beginning after 

December 31, 2006, of separate limita
tion losses and overall foreign losses in
curred in years beginning before January 
1, 2007-(1) Losses related to pre-2007 
separate categories for passive income, 
certain dividends from a DISC or for
mer DISC, taxable income attributable 
to certain foreign trade income or cer
tain distributions from a FSC or former 
FSC-(i) Recapture of separate limitation 
loss or overall foreign loss incurred in a 
pre-2007 separate category for passive 
income, certain dividends from a DISC 
or former DISC, taxable income attrib
utable to certain foreign trade income or 
certain distributions from a FSC or for
mer FSC. To the extent that a taxpayer 
has a balance in any separate limitation 
loss or overall foreign loss account in a 
pre-2007 separate category (as defined in 
§ 1.904-7T(g)(1)(ii» for passive income, 
certain dividends from a DISC or for
mer DISC, taxable income attributable 
to certain foreign trade income or certain 
distributions from a FSC or former FSC, 
at the end of the taxpayer's last taxable 
year beginning before January 1,2007, the 
amount of such balance, or balances, shall 
be allocated on the first day of the tax
payer's next taxable year to the taxpayer's 
post-2006 separate category (as defined in 
§ 1.904-7T(g)(l )(iii» for passive category 
income. 

(ii) Recapture of separate limitation 
loss with respect to a pre-2007 separate 
category for passive income, certain div
idends from a DISC or former DISC, 
taxable income attributable to certain for
eign trade income or certain distributions 
from a FSC or former FSC. To the ex
tent that a taxpayer has a balance in any 
separate limitation loss account in any 
pre-2007 separate category with respect to 
a pre-2007 separate category for passive 
income, certain dividends from a DISC or 
former DISC, taxable income attributable 
to certain foreign trade income or certain 
distributions from a FSC or former FSC 
at the end of the taxpayer's last taxable 

year beginning before January 1, 2007, 
such loss shall be recaptured in subsequent 
taxable years as income in the post-2006 
separate category for passive category in
come. 

(2) Losses related to pre-2007 separate 
cate[!,ories for shipping, .financial services 
income or general limitation income-(i) 
Recapture of separate limitation loss or 
overallforeign loss incurred in a pre-2007 
separate category for shipping income, fi
nancial services income or general limi
tation income. To the extent that a tax
payer has a balance in any separate limi
tation loss or overall foreign loss account 
in a pre-2007 separate category for ship
ping income, financial services income or 
general limitation income at the end of the 
taxpayer's last taxable year beginning be
fore January 1, 2007, the amount of such 
balance, or balances, shall be allocated on 
the first day of the taxpayer's next taxable 
year to the taxpayer's post-2006 separate 
category for general category income. 

(ii) Recapture of separate limitation 
loss with respect to a pre-2007 separate 
category for shipping income, financial 
services income or general limitation in
come. To the extent that a taxpayer has 
a balance in any separate limitation loss 
account in any pre-2007 separate cate
gory with respect to a pre-2007 separate 
category for shipping income, financial 
services income or general limitation in
come at the end of the taxpayer's last 
taxable year beginning before January 
I, 2007, such loss shall be recaptured in 
subsequent taxable years as income in the 
post-2006 separate category for general 
category income. 

(3) Losses related to a pre-2007 sepa
rate category for high withholding tax in
terest-(i) Recapture of separate limita
tion loss or overall foreign loss incurred 
in a pre-2007 separate category for high 
withholding tax interest. To the extent that 
a taxpayer has a balance in any separate 
limitation loss or overall foreign loss ac
count in a pre-2007 separate category for 
high withholding tax interest at the end of 
the taxpayer's last taxable year beginning 
before January I, 2007, the amount of such 
balance shall be allocated on the first day 
of the taxpayer's next taxable year on a pro 
rata basis to the taxpayer's post-2006 sep
arate categories for general category and 
passive category income, based on the pro
portion in which any unused foreign taxes 
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In the same pre-2007 separate category 
for high withholding tax interest are allo
cated under § 1.904-2T(i)(I). If the tax
payer has no unused foreign taxes in the 
pre-2007 separate category for high with
holding tax interest, then any loss account 
balance in that category shall be allocated 
to the post-2006 separate category for pas
sive category income. 

(ii) Recapture of separate limitation 
loss with respect to a pre-2007 separate 

catego/}'for high withholding ta.x interest. 

To the extent that a taxpayer has a balance 
in a separate limitation loss account in any 
pre-2007 separate category with respect 
to a pre-2007 separate category for high 
withholding tax interest at the end of the 
taxpayer's last taxable year beginning be
fore January I. 2007, such loss shall be 
recaptured in subsequent taxable years on 
a pro rata basis as income in the post-2006 
separate categories for general category 
and passive category income, based on the 
proportion in which any unused foreign 
taxes in the pre-2007 separate category for 
high withholding tax interest are allocated 
under § I ,I)04-2T(i)( I). If the taxpayer has 
no unused foreign taxes in the pre-2007 
separate category for high withholding tax 
interest, then the loss account balance shall 
be recaptured in subsequent taxable years 
solely as income in the post-2006 separate 
category for passive category income. 

(4) Elimination of certain separate lim
itation foss accounts. After application 
of paragraphs (h)(l) through (h)(3) of this 
section, any separate limitation loss ac
count allocated to the post-2006 separate 
category for passive category income for 
which income is to be recaptured as pas
sive category income, as determined un
der those same provisions, shall be elimi
nated. Similarly, after application of para
graphs (h)( 1) through (h)(3) of this section, 
any separate limitation loss account allo
cated to the post-2006 separate category 
for general category income for which in
come is to be recaptured as general cat
egory income, as determined under those 
same provisions, shall be eliminated. 

(5) Alternative method. In lieu of apply
ing the rules of paragraphs (h)( I) through 
(h)(3) of this section. a taxpayer may ap
ply the principles of paragraphs (g)( 1) and 
(g)(2) of this section to determine recap
ture in taxable years beginning after De
cember 31. 2006. of separate limitation 
losses and overall foreign losses incurred 
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in taxable years beginning before January 
I. 2007. 

(6) l:jfective/applicability date, This 
paragraph (h) shall apply to taxable years 
of United States taxpayers beginning after 
December 31, 2006 and ending on or after 
December 21. 2007. 

(7) Expiration date. The applicability 
of this paragraph (h) expires on December 
18,2010. 

Linda E, Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved December 14,2007. 

Eric Solomon, 
Assistant Secreta/}' of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on December 20, 
2007, 8:45 a.m .. and puhlished in the issue of the Federal 
RegISter for December 21. 2007. 72 F.R. 72582) 

Section 1561.-Limitations 
on Certain Multiple Tax 
Benefits in the Case 
of Certain Controlled 
Corporations 
26 CFR 1.156J-JT General rules regarding certain 
tax benefits available to the component members of a 
controlled group of corporations (temporary). 

T.D.9369 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Calculating and Apportioning 
the Section II(b)(I) Additional 
Tax Under Section 1561 for 
Controlled Groups 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final and temporary regula
tions. 

SUMMARY: This document removes the 
final regulation for § 1.1561-2, amends 
§§1.1561-2T and 1.1563-IT, and adds 
§ 1.1502-4 7T. These temporary regula
tions affect component members of a 

controlled group of corporations and con· 
solidated groups filing life-nonlife Federal 
income tax returns. These temporary 
regulations provide guidance for calculat
ing and apportioning between component 
members any amount of additional tax 
and any reduction in the amount exempted 
from the alternative minimum tax. These 
temporary regulations also update and 
clarify the allocation of tax-benefit items 
in the case in which a component member 
has a short taxable year not including a 
December 31 SI date. Finally, these tem
porary regulations provide explanations 
of two concepts: a group's testing date 
and a member's testing period for use in 
determining which members of the group 
and which taxable years of those members 
are subject to the controlled group rules. 
The text of these temporary regulations 
also serves as the text of the proposed 
regulations (REG-1047 13-07) set forth in 
the notice of proposed rulemaking in this 
issue of the Bulletin. 

DATES: Effective Date: These temporary 
regulations are effective on December 26, 
2007. 

Applicability Dates: For the dates of 
applicability, see §§ 1.1502-47T(t)(l), 
1.156l-2T(f)(l) and 1.1563-JT(e)(l). 
The applicability of these temporary regu
lations will expire on December 21, 2010. 

FOR FURTHER INFORMATION 
CONTACT: Grid Glyer, (202) 622-7930 
(not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

A. Summary of Limitations on Controlled 
Groups of Corporations Regarding UJwer 
Tax Brackets and Alternative Minimum 
Tax Exemption Amounts 

Section 1561(a) of the Internal Rev
enue Code (Code) provides that the com
ponent members of a controlled group of 
corporations (as those terms are defined 
in section 1563) are limited for their tax
able years which include the same Decem
ber 31 51 date to an amount of each of the 
tax-benefit items listed therein to which a 
corporation that is not a component mem
ber of a controlled group is entitled. Two 
of those items are the section II (b)(l) tax
bracket amounts and the section 55(d)(2) 



exemption from the alternative minimum 
tax (the "exemption amount"). See sec
tion 1561(a)(1) and (a)(3). Each of these 
two Code provisions requires reductions in 
calculating the amounts of each of these 
two tax-benefit items after the taxpayer 
has passed certain thresholds. The "addi
tional taxes" under section II (b)( I) serve 
to reduce a corporation's use of the lower 
tax brackets after certain specified thresh
old levels of income are reached. Section 

55(d)(3) requires reductions to the amount 
exempted from the alternative minimum 
tax. 

B. The Additional Taxes Imposed by 
Section II (b)( 1) and the Alternative 
Minimum Tax Exemption Amount 

In general, section II (b)( I ) provides for 
a graduated income tax rate structure for 
taxing the income of a corporation. The in
come tax rates imposed on a corporation's 

Rate of tax Range of taxable income subject to a rate of tax 

income increase with each higher brack
eted range of taxable income. The follow
ing chart shows the various tax rates im
posed on a corporation and the ranges of 
taxable income that are subject to each of 
these tax rates: 

15% $50,000 (first $50,000 of corporation's taxable income) 

25% $25,000 ($75,000 - $50,000) 

34% $9,925,000 ($10,000,000 - $75,000) 

35% > $10,000,000 

Section 11 (b)(1) also imposes addi
tional tax on the corporation's taxable 
income where its income exceeds two 
designated income thresholds. This ad
ditional tax is designed to reduce the tax 
benefit that a corporation derives from 
having some of its income taxed at a lower 
rate. 

For example, if a corporation's tax
able income exceeds $100,000 (but is 
not greater than $15 million), the total 
amount of the additional tax is the lesser 
of (1) the amount of 5 percent of the ex
cess over $100,000 or (2) $11,750. This 
$11,750 amount represents the maximum 
tax benefit available to a corporation from 
having all of the first $75,000 of its tax
able income taxed at the 15 and 25 percent 
tax rates rather than at a 34 percent tax 
rate. Similarly, if a corporation's taxable 
income exceeds $15 million, there is a 
further additional tax equal to the lesser of 
(1) the amount of 3 percent of the excess 
over $15 million, or (2) $100,000. This 
$100,000 amount represents the maximum 
tax benefit available to a corporation from 
having all of the first $10 million of its 
taxable income taxed at the 34 percent tax 
rate rather than at a 35 percent tax rate. 

Section 55(d)(3) provides that a tax
payer's exemption amount shall be phased 
out (but not below zero) as the taxpayer's 
alternative minimum taxable income in
creases. 

C. The Controlled Group Rules 

Under section 1561(a), the compo
nent members of a controlled group, with 
regard to taxable years containing a partic
ular December 31 SI "testing date," are col
lectively limited to using one full amount 
of certain tax-benefit items. As noted 
above, one of the tax benefits so limited 
is the benefit of the lower tax brackets. 
Another is the $40,000 amount for exemp
tion from the alternative minimum tax. 
Section 1561(a) generally provides that 
the lower tax brackets and the $40,000 
exemption from alternative minimum tax 
are divided equally among the component 
members of the controlled group unless 
the group adopts an apportionment plan 
that provides for an unequal allocation. 

Section 1563(a) defines the four types 
of controlled groups. The two most com
mon are parent-subsidiary (defined in 
section 1563(a)(l» and brother-sister (de
fined in section 1563(a)(2». 

Under section 1563(b), a corporation is 
a component member of a controlled group 
for a given taxable year if it was a member 
of such group on the December 31 sl date 
of its taxable year for at least one-half the 
number of days of its taxable year that pre
cedes that December 31 st date. In addition, 
pursuant to section 1563(b )(3), a corpora
tion is treated as a component member of a 
controlled group if it was a member of such 
group during a calendar year, although not 
on December 31 sl , but was a member of 
such group for at least one-half the number 

of days of its taxable year that precede that 
December 31 st date (referred to as an "ad
ditional member"). Conversely, pursuant 
to section 1563(b)(2), a corporation which 
is a member of a controlled group of cor
porations on December 31 SI of any taxable 
year is treated as an excluded member of 
the controlled group (with regard to that 
December 31 s1 testing date), if such cor
poration is a member of such group for 
less than one-half the number of days in 
its taxable year which precede such De
cember 31 st. The December 31 sl date of 
a specified calendar year will be referred 
to as the group's testing date. The Decem
ber 31 sl testing date is used for determin
ing which taxable years of which mem
bers will be subject to the limitation rules 
imposed by, for example, section 1561(a). 
Furthermore, the total number of days of a 
member's taxable year that precede a spec
ified December 31 SI testing date will be re
ferred to as that member's "testing period." 

Section 1561 (a) provides that in com
puting the amount of additional tax im
posed by section 11 (b)(1), and the phase
out of the exemption amount under section 
55(d)(3), the component members shall, 
as a first step, combine their taxable in
comes. Most controlled groups will eas
ily be able to compute the total of their 
members' taxable incomes and determine 
whether this sum exceeds the applicable 
income thresholds. Therefore, it is unnec
essary to provide any regulatory guidance 
with regard to such determination. How
ever, the IRS and the Treasury Depart-
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ment recognize that various situations ex

ist where a component member may en

counter difficulties with obtaining the in

formation needed to calculate its entitle
ment to the benefit of a lower bracket or 
its obligation to pay additional taxes. For 
the benefit of taxpayers that confront such 

problems, several such situations are dis
cussed below and illustrated in the exam
ples of the regulation, although they are 
not addressed in the text of these tempo
rary regulations. 

Section 156l(a) provides that the tax
able income of all of the component mem
bers of a controlled group of corporations 
for the taxable years which are subjected 
to the same December 31 st testing date 
shall be taken into account, that is, added 
together, for the purpose of determining 
whether any member owes the additional 
tax imposed by section II (b)( I ) as well as 
for determining what portion of that addi
tional tax is to be allocated to each mem
ber. As in the case of the additional tax, 
section 1561 (a) provides that the alterna
tive minimum taxable income of all of the 
component members of a controlled group 
of corporations for the taxable years that 
include the same December 31 st date shall 
be taken into account, that is, added to
gether, for the purpose of determining the 
reduction (under section 55(d)(3)) to the 
exemption amount as set forth in section 
55(d)(2). Section 1561(a) further provides 
that the additional taxes, as well as the 
reduction to the exemption amount, shall 
each be apportioned among those mem
bers in the same manner that the corre
sponding tax-benefit item is apportioned. 
However, the current regulations do not 
provide any guidance on how to calculate 
and apportion these reductions to these two 
tax-benefit items. 

Explanation of Provisions 

A. Allocation of the Benefit Recapture 
Items 

Given that the additional taxes must be 
apportioned among the component mem
bers in the same manner as the tax-bracket 
amounts, these temporary regulations pro
vide two methods for apportioning the 
amount of those additional taxes among 
the component members: the "propor
tionate method" and the first-in-first-out 
("FIFO") method. Under the proportion-
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ate method, the additional tax is allocated 

to any component member to whom a 

tax-bracket amount was apportioned in 
the same proportion as the portion of the 

tax benefit from that tax bracket which 
was allocated to that member bears to the 
total tax-benefit amount provided to all 

members from the use of that tax bracket. 
These tax benefits are attributable to the 

tax savings to the members of the group 
resulting from having ranges of income 
(tax-bracket amounts) being taxed at lower 
rates. instead of the higher tax rates to 
which income of the group is subject. The 
text of the regulations sets out the steps 
for applying this method. Under the FIFO 
method, the first dollars of the additional 
tax are to be allocated proportionately 
to each member to whom a tax-bracket 
amount was apportioned, starting with the 
lowest tax bracket and continuing on suc
cessively to each next higher tax bracket 
until the entire amount of the additional 
tax has been fully apportioned among the 
members. For example, under the FIFO 
method of apportionment, the first $9,500 
of additional tax liability of a controlled 
group would be apportioned entirely to the 
member( s) that were apportioned the IS 
percent tax bracket. Unless the component 
members of a controlled group elect to use 
the FIFO method, they are required to use 
the proportionate method in apportioning 
the additional taxes among the component 
members. 

These temporary regulations also pro
vide guidance in calculating and appor
tioning the reduction to the exemption 
amount. Specifically, they provide that 
any reduction to the exemption amount 
shall be apportioned to the component 
members in the same manner as the ex
emption amount. 

B. Apportioning Certain Tax-benefit Items 
Where a Component Member Has a Short 
Taxable Year Not Including a December 
311

/ Date 

Section 1561 (b) provides that where a 
corporation has a short taxable year which 
does not include a December 31 st date, but 
is a component member of a controlled 
group of corporations for such year (a 
"short-year member"), then, for purposes 
of subtitle A of the Code, the tax-benefit 
items described in section 1561(b) (the 
"section 1561(b) tax-benefit items") of 

such corporation for such year shall be the 
amount specified in section 1561 (a) for 

that item, divided by the number of Cor
porations which are component members 
of such group on the last day of that mem
ber's short taxable year. Thus, a short-year 
member is not permitted to be apportioned 
a different amount. 

Section 1561 (b) further provides thaI 
the rules of section 1563(b) shall be ap
plied as if the last day of the short-year 
member's short taxable year were substi
tuted for December 31 st. Thus, the deter

mination of whether a short-year member 
qualifies as a member of the group is de
termined by looking to its testing period, 
which begins on the first day of its taxable 
year and ends on the day before the last day 
of such short taxable year. See the discus
sion of testing date and testing period in the 
following section of this preamble. Sec
tion l.lS61-2( e) interprets this provision. 

These temporary regulations up
date and clarify the rules of current 
§l.lS61-2(e). It is not intended that any 
such updating and clarification constitute 
a substantive change. 

C. Definitions of a Group's Testing Date 
and a Member's Testing Period 

Section 1.1563-1 T(b) defines compo
nent members and excluded members of 
controlled groups. These definitions de
pend upon whether a corporation was a 
member of a group on the December 31 5t 

of its taxable year (its "testing date") and 
was a member for at least one-half the 
number of days of its taxable year begin
ning on the first day of its taxable year 
and ending on December 30th of its taxable 
year (its "testing period"). 

These temporary regulations amend 
§ 1.l563-lT(b) to provide explanations 
of the concepts: testing date and testing 
period. 

A testing date is defined as the date 
that a controlled group is required to use 
in determining which of its members and 
which of their taxable years will be sub
ject to the controlled group rules. Gener
ally, a group's testing date is the Decem
ber 31 st date included within all the mem
bers' taxable years, whether such corpo
rations are on a calendar or fiscal taxable 
year. However, if a component member of 
a controlled group has a short taxable year 
that does not include a December 31 5t date, 



then the last day of its short taxable year 
serves as the member's testing date. 

A testing period is defined as the period 
of time that a member of a controlled group 
uses to determine its status as either a com
ponent member or an excluded member. 
The testing period begins on the first day 
of a member's taxable year and ends on 
the day before its testing date. Thus, in 
the case of a member on a fiscal taxable 
year, the portion of its taxable year begin
ning after December 31 sl and ending on the 
last day of its taxable year is not taken into 
account in determining its status as a com
ponent member or an excluded member. 

D. Information Sharing among Controlled 
Group Members 

The IRS and the Treasury Depart
ment wish to note certain circumstances 
in which corporations may experience 
complications in applying the controlled 
group rules generally or with respect to 
tax brackets and the alternative minimum 
tax exemption amount in particular. As 
noted above, no new rules are provided 
with respect to these situations, although 
they are illustrated in several examples in 
these temporary regulations. Because the 
controlled group rules apply to multiple 
corporations each filing its own return, the 
corporations must have access to sufficient 
information regarding the other members 
or potential members to comply with the 
rules. Taxpayers are alerted to their re
sponsibilities to obtain this information. 
In certain situations, such information may 
have to be obtained from corporations that 
are no longer owned by related parties and 
taxpayers will need to make arrangements 
to ensure that they will have access to 
information that will enable them to meet 
their compliance obligations. Ideally, the 
corporations and their shareholders will 
take these issues into account when con
templating transfers of interests in the 
corporations to provide access to adequate 
information sharing afterwards. 

For example, if a corporation in a group 
changes hands during or shortly after the 
end of a taxable year, the formerly re
lated corporations in the selling group will 
need information from the sold corpora
tion about its income levels under the reg
ular and alternative minimum tax systems, 
and the sold corporation will need infor-

mation about the formerly related selling 
group members. 

In addition, if a corporation changes 
hands during a calendar year in a transac
tion that does not close the corporation's 
taxable year, events later in the year after 
the corporation is no longer related could 
affect the corporation's status as a mem
ber of the controlled group. For example, 
if the corporation changes hands early in 
the calendar year, the selling group might 
assume that the bulk of the testing period 
will fall after the sale and the corporation 
will not be a member for the year. How
ever, if the corporation is liquidated by its 
new owners during the calendar year, the 
testing period for the year will be truncated 
and the corporation may be included for 
the taxable year in the selling controlled 
group because it was there for more than 
one-half of the now shorter testing period. 
The selling group will need to know that 
the sold corporation will now be treated as 
included in its group and the relevant data 
about its income for the taxable year. 

Furthermore, events after the close of 
the taxable year, such as amended returns, 
audit adjustments or loss carrybacks, 
could affect the entitlement of other group 
members to tax benefits such as the lower 
brackets or the alternative minimum tax 
exemption amount, as well as other issues 
that might affect whether the group mem
bers will be under the regular or alternative 
minimum tax. In this case, again, the var
ious members of the controlled group in 
the earlier year will need to have adequate 
information sharing to comply with their 
responsibilities. 

E. Consolidated Return Amendment 

Section 1.1502-47 provides rules for 
a life-nonlife consolidated group to cal
culate its consolidated taxable income. 
Paragraph (s) of § 1.1502-47 previously 
required a consolidated group to clearly 
indicate "by notation" on the face of its 
return that it is a life-nonlife consolidated 
return. This requirement presented an im
pediment to e-filing. Accordingly, as part 
of T.D. 9304, the IRS and the Treasury 
Department amended § 1.1502-47 (s) and 
published §1.1502-47T(s) to remove this 
impediment by deleting the requirement 
that it indicate this "by notation." How
ever, § 1.1502-47T(s) was inadvertently 
removed from the Code of Federal Regu-

lations by T.D. 9342 when other portions 
of § 1.1502-4 7T were published as final 
regulations. These temporary regulations 
republish §l.1502-47T(s). 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It has also been deter
mined that section 553(b) of the Admin
istrative Procedure Act (5 U.s.c. chapter 
5) does not apply to this regulation. For 
the applicability of the Regulatory Flexi
bility Act (5 U.S.c. chapter 6) refer to the 
Special Analyses section of the preamble 
to the cross-reference notice of proposed 
rulemaking published in this issue of the 
Bulletin. Pursuant to section 7805(f) of the 
Internal Revenue Code, this regulation will 
be submitted to the Chief Counsel for Ad
vocacy of the Small Business Administra
tion for comment on their impact on small 
business. 

Drafting Information 

The principal author of this regulation 
is Grid Glyer, Office of Associate Chief 
Counsel (Corporate). The other author of 
and principal reviewer for this regulation 
is Steven J. Hankin, Office of Associate 
Chief Counsel (Corporate). Other person
nel from the IRS and the Treasury Depart
ment, however, participated in its develop
ment. 

* * * * * 
Amendments to the Regulations 

Accordingly, 26 CFR part 1 is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I continues to read, in part, as follows: 

Authority: 26 U.S.c. 7805 * * * 
Section 1.1502-47T also issued under 

26 U.S.c. 1502. * * * 
Par. 2. Section 1.1502-47T is added to 

read as follows: 

§1.1502-47T Consolidated returns by 
life-nonlife groups (temporary). 

(a) through (r) (Reserved). For further 
guidance, see § 1.1502-47(a) through (r). 
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(s) Filing requiremellts. Nonlife con
solidated taxable income or loss under 
paragraph (h) of § 1.1502-.47 shall be 
determined on a separate Form 1120. 
"US. Corporation Income Tax Return" 

or 1120-PC. "US. Property alld Casualty 

Insurance Company Incol1le Tax Refilm ". 

and consolidated panial Life Insurance 
Company Taxable Income [defined in 
§ 1.1502-.47(d)(3)] under paragraph (j) 

of § 1.1502-.4 7 shall be determined on a 
separate Form 1120-L. .. U S. Life InsuI

([lIce Company Income Tax Retllrn ". The 
consolidated return shall be made on a 
separate Form 1120. 1120-PC. or 1120-L 
filed by the common parent (if the group 
includes a life company). which shows the 
set-offs under paragraphs (g). (m). and (n) 
of § 1.1502-.47 and clearly indicates on the 
face of the return that it is a life-nonlife 
consolidated return (if the group includes 
a life company). See also § I. I 502-75Ul. 
relating to statements and schedules for 
subsidiaries. 

(t) Effecti~'e dare-( I) Applicability 

dme. Paragraph (s) of this section ap
plies to any consolidated Federal income 
tax return due (without extensions) after 
December 26. 2007. However, a consol
idated group may apply paragraph (s) of 
this section to any consolidated Federal 
income tax return filed on or after Decem
ber 26. 2007. 

(2) Expiration date. The applicability 
of paragraph (s) of this section will expire 
on December 2\. 2010. 

Par. 3. Section 1.1501-0T is added to 
read as follows: 

.~ 1.1561 -OT Tahle of contents (temporary). 

This section lists the table of contents 
for §§1.1561-1T through 1.1561-3T. 

§1.1561-IT General rules regarding 
certaill tax hCllcfits lImilahle to the 
compollellt members of a controlled group 
oj" corporatiolls (tcmpomn). 

(a) In general. 
(b) Special rules. 
(c) Tax avoidance. 
(d) Effective date. 
( I ) Applicability date. 
(2) Expiration date. 
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.~ 1.1561-2T Special rules for allocating 

reductions to certain Section 1561 (a) 

tax-benefit items (temporan,). 

(a) Additional tax. 
( I ) Calculation. 
(2) Apportionment. 
(il General rule. 
(ii) Apponionment methods. 
(A) Proponionate method. 
(B) FifO method. 
(3) Examples. 
(b) Reduction to the amount exempted 

from the alternative minimum tax. 
( I ) Calculation. 
(2) Apportionment. 
(3) Example. 
(c) Accumulated earnings credit. 
(d) Reserved. 
(e) Shon taxable year not including a 

December 31 sl date. 
( I ) General rule. 
(2) Additional rules. 
(3) Examples. 
(f) Effective date. 
( I ) Applicability dates. 
(i) Paragraphs (a) and (b) of this section. 
(ii) Paragraph (c) of this section. 
(iii) Paragraph (e) of this section. 
(2) Expiration dates. 

.§ 1.1561 -3T Allocation of the section 
1561(a) tax items (temporary). 

(a) Filing of fonn. 
( I) In general. 
(2) Exception for component members 

that are members of consolidated group. 
(b) No apportionment plan in effect. 
(c) Apportionment plan in effect. 
( I ) Adoption of plan. 
(2) Limitation on adopting a plan. 
(i) Sufficient statute of limitations pe

riod. 
(ii) Insufficient statute of limitations pe-

riod. 
0) Termination of plan. 
(d) Effective dale. 
( I) Applicability date. 
(2) Expiration date. 

§1.1561-2 (Removed) 

Par. 4. Section 1.1561-2 is removed. 
Par. 5. Section I.1561-2T is amended 

by revising the heading, adding paragraphs 
(a) and (b), and revising paragraphs (e) and 
(f) to read as follows: 

§1.1561-2T Special rules for allocating 

reductions to certain section J561(a) 

tax-benefit items (temporary). 

(a) Additional llu- (I) Calcula

tion. For the purpose of determining the 
amount, if any, of the additional tax im
posed by section I I (b)( I). the taxable 
incomes of all of the component members 
of a controlled group of corporations for 
the taxable years that include the same 
December 31 ,\ date shall be combined for 
determining whether either of the income 
thresholds for imposing an additional tax 
have been attained. 

(2) Apportionment- (i) General rule. 

Any additional tax determined under para
graph (a)( I) of this section shall be appor
tioned among such members in the same 
manner as the corresponding tax bracket 
of section II (b)(1) is apportioned. For 
rules to apportion the section II (b)(1) tax 
brackets among the component members 
of a controlled group, see §1.I561-3T(b) 
or (c). 

(ii) Apportionment methods. Unless 
the component members of a controlled 
group elect to use the first-in-first-out 
(FIFO) method described in paragraph 
(a)(2)(ii)(B) of this section, such mem
bers are required to apportion the amount 
of the additional tax using the propor
tionate method described in paragraph 
(a)(2)(ii)(A) of this section. These compo
nent members can elect the FIFO method 
by specifically adopting such method in 
their apportionment plan. 

(A) Proportionate method. Under the 
proportionate method, the additional tax is 
allocated to each component member in 
the same proportion as the ponion of the 
tax-benefit amount that inured to a mem
ber from utilizing lower tax brackets bears 
to the amount of the group's total tax-bene
fit amount inuring to the group from utiliz
ing those lower tax brackets. The tax-ben
efit amount that inures to a corporation 
from using a particular tax bracket is the 
tax savings that such corporation realizes 
from having a ponion of its taxable income 
taxed at the lower rate attributed to that 
tax bracket instead of the high tax rates 
to which it would otherwise be subject. 
The steps for applying the proportionate 
method of allocation are as follows: 

(1) Step J. The regular tax (not includ
ing the additional tax) owed by a compo
nent member under a particular tax bracket 



is divided by the total tax owed by all com
ponent members under that tax bracket; 

(2) Step 2. The percentage calculated 
under Step 1 is multiplied by the total tax
benefit amount inuring to all the mem
bers of the group from their use of this tax 
bracket. This computed amount equals the 
portion of the group's tax-benefit amount 
that inured to such member from using its 
portion of this tax bracket; 

(3) Step 3. The amount determined 
under Step 2 is divided by the total tax
benefit amount, inuring to all the compo
nent members of the group from using all 
the tax brackets to which any component 
member's income was subject; 

(4) Step 4. The percentage calculated 
under Step 3 is multiplied by the amount 
of the group's additional tax. The amount 
determined under this Step 4 equals the 
amount of the additional tax apportioned 
to such member for that tax bracket; and 

(5) Step 5. If a component member 
is liable for regular tax (not including the 
additional tax) under more than one tax 
bracket, that member must calculate the 
amount of the additional tax apportioned 
to it with respect to each tax bracket. Ac
cordingly, steps 1 through 4 must be ap
plied for each tax bracket applicable to that 
member. The sum of all the apportioned 
amounts of additional tax from each tax 
bracket for which the member is subject is 
the total amount of the additional tax ap
portioned to that member. 

(B) FIFO method. Under the FIFO 
method, the first dollars of the additional 
tax are to be allocated proportionately to 
the members starting with the lowest tax 
bracket (that is, the first tax bracket), up 

to the amount of the tax benefit inuring to 
those members from using that tax bracket. 
Any remaining amount of additional tax 
is then allocated proportionately among 
the component members who use the next 
higher tax bracket, and so on, until the 
entire amount of the additional tax has 
been fully apportioned among the mem
bers. For example, the first $9,500 of 
the additional tax liability of a controlled 
group is apportioned entirely to the mem
ber(s) that availed themselves of the bene
fit of the 15 percent tax bracket. 

(3) Examples. The provisions of this 
paragraph (a) may be illustrated by the fol
lowing examples: 

Example 1. (i) Facts. A controlled group of cor

porations consists of three members: X. Y and Z. 
X owns all the stock of Y and Z. Each corporation 
files its separate return on a calendar year basis. For 
calendar year 2007, the component members of the 
controlled group have an apportionment plan in ef

fect. The members apportioned 80% of the 15 percent 
tax-bracket amount ($40.000) to X and the remaining 
10% ($10,000) to Y. The members apportioned 100% 
of the 25 percent tax-bracket amount ($25,000) to Y. 
However, these members have not adopted the FIFO 
method for apportioning the additional taxes. There
fore, they must follow the proportionate method. For 
2007, X had taxable income (TI) of $40,000, Y had 
TI of $60,000 and Z had TI of $100,000. Thus the 
total TI of the group is $200,000. 

(ii) Calculating the taxfrom the lax brackets and 
the tax benefit deriredfrom such tax. (A) Regular tax 

of RrouP subjected to a 15 percent tax rate. (1) Cal
culating the group's tax which resultedfrom applying 
a 15 percent tax rate. The amount oftax under the 15 
percent tax bracket is $7,500 (15% x $50,000). 

(2) The tux-benefit amount inuring to the group 
from using the 15 percent tax bracket. A tax bene
fit inures to those members of the group who avail 
themselves of the 15 percent tax bracket. That tax 
benefit results from having the first $50,000 of its in
come taxed at the 15 percent tax rate, instead of at 
the 34 percent tax rate. Thus, the tax-benefit amount 

Name of Amount of tax owed Amount of tax 
Component under the 15% tax owed under the 
Member bracket 

X $6.000 

Y $1.500 

Z 0 

(B) Apportioning the 5 percent additional tax 
among the component members of the controlled 
group. Since the group did not elect to adopt the 

FIFO method of apportionment, it is required to 

apportion the $5,000 of its 5 percent additional tax 
pursuant to the proportionate method in the following 
manner: 

(I) Amount of the addilional tax apportioned to 
X, Pursuant to the plan. X was liable for $6,000 of 
the group's $7.500 regular tax (80'7c) owed under the 

25% tax bracket 

0 

$6,250 

0 

15 percent tax bracket (and X is not liable for any reg
ular tax under any higher tax bracket). See Step 1 of 
paragraph (a)(2)(ii)(A) of this section. X's portion of 
the group's tax benefit which it derived from using 
the 15 percent tax rate is $7.600 (0.8 x $9,500). See 
Step 2. The tax benefit inuring to the entire group 

from using the 15 percent and 25 percent tax brackets 
is $11,750 ($9,500 (from the 15 percent tax bracket) 
+ $2,250 (from the 25 percent tax bracket». So, X's 
percentage portion of the group's total tax benefit is 

inuring to this group from using the IS percent tax 
bracket is $9,500 ($17,000 (349[ x $50.0001 minus 
$7.500 (15% x $50.000». 

(B) Regular tax of group suiJjeCTed 10 a 25 per
cem tax rate. (1) Calculating the groUp'5 TaX which 

resulted from applying a 25 percent Tax rate. The 
amount of tax under the 25 percent tax bracket is 
$6.250 (25% x $25.000 ($75,000 - $50.000». 

(21 The tax-benefit amoul1t inuring to the group 

from using the 25 percent TaX bracket. A tax benefit 

inures to those members of the group who avail them
sel ves of the 25 percent tax hracket. That tax bene
fit results from having $25,000 of its income taxed 

at the 25 percent tax rate. instead of at the 34 per
cent tax rate. Thus, the tax-benefit amount inUrIng 
to this group from using the 25 percent tax bracket is 
$2.250 ($8.500 (34% x $25.000) minus $6,250 (25'1< 
x $25.000)1. 

(C) Regular tax of group subjected to a 34 per

cent tax rate. (1) Calculating the group'5 tax which 
resulted from applying a 34 percent TaX rate. The 
amount of tax under the 34 percent tax bracket is 
$42,500 (34% x $125.000 ($200.000 (total TI) -
$75,000) (amount taxed at lower rates». 

(2) The tax-benefit amount inurinR to the group 
from using the 34 percent tax bracket. The group's 
total TI of $200,000 is less than the $15,000.000 in
come threshold for imposing any 3 percent additional 
tax on the group. Therefore, there is no tax benefit 
inuring to the members of this group for using the 34 
percent tax bracket. 

(D) The compulation of the additional tax. Since 
the combined TI of the group exceeds $100.000, a 

5 percent additional tax is imposed on the group. 
That 5 percent additional tax is the lesser amount of 
5 percent of the group's taxable income exceeding 
$100,000 or $11,750. Five percent of that excess 
amount of taxable income is $5,000 (5% x $100,000 
($200,000 - $100,000»). Since $5,000 is less than 
$11,750, the group's 5 percent additional tax is 
$5,000. 

(iii) Apportioning the amount of additional tax to 
each applicable tax bracket. (A) The apportioned 
tux under each bracket. The amount of tax owed by 
each member under each tax bracket pursuant to the 
apportionment plan is as follows: 

Amount of tax 
owed under the 
34% tax bracket 

0 

$8,500 

$34,000 

$7,6001$11,750 (64.68o/c). See Step 3. Thus. X's al
located portion of the 5 percent additional tax from 
using the 15 percent tax bracket is $3,234 (0.6468 x 

$5,000). See Step 4. 
(2) Amount of the additiollultux apporriolled to 

Y. (i) Regulur tux apportiolled 10 Y from lIsing Ihe 15 
percentta.\ bracket. Pursuant to the plan, Y was liable 

for the remaining $1,500 of the group's $7.500 regu
lar tax (20'7c) owed under the 15 percent tux bracket. 
See Slep 1. Y's portion of the group's tax henefit 
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which it derived from using the 15 percent tax rate 
is $1,900 ($9,500 - $7,600. or 0.2 x $9.5(0). See 

Step 2. So, Y's percentage portion of the group's to

tal tax benefit is $1.900/$11.750 (16.17'7c). See Step 

3. Thus. y's allocated portion of the 5 percent ad
ditional tax from using the 15 percent tax bracket is 
$809 (0.1617 x $5.000). See STep 4. 

(ii) Regular tev; apportioned To Y from using the 

25 percent lev; hracket. Pursuant to the plan. Y was 
liable for 100')( of the group", regular tax ollied un
der the 25 percent tax bracket. an amount of $6,250. 
See Step I. Y is. therefore. entitled to 100'7e of the 
group's tax benefit which it denved from using this 
tux bracket. an amount of $2.250. See Step 2. So. 
Y's percentage portion of the group's total tax ben
efit is $2,2501$11.750 (19.15%). See Step 3. Thus. 
Y's allocated portion of the 5 percent additional tax 
from using the 25 percent tax bracket i~ $957 (0.1915 
x $5.000). See Step 4. Y's total allocated portion of 
the additional tax is $1.766 ($809 + $957) See Step 
5. 

Example 2. (i) Fans. The facts are the same as in 
Example 1. except that on August 31. 2007. X of the 
X-Y -Z controlled group sold all of the stock of Z to 
M of the M-N controlled group. a pair of corporations 
unrelated to the X-Y group. Pursuant to the terms of 
the ,ales agreement. the members of the M-N group 
properly notified the members of the X-Y group on 
a timely basis that Ts taxable income for its 2007 
taxable year. as based on the group's December 31 S( 

testing date. was $100.000. 

(ii) Controlled group analysis. On December 31. 
2007, X and Y are members of the selling controlled 
group and M. Nand Z are memhers of the buying 
controlled group. However. pursuant to section 
1 S63(b )(3). Z is treated as an additional member of 
the X-Y group on December 31,2007, since it was a 
member for at least one-half the number of days (243 
out of 364) during the period beginning on January 
I and ending on December 30, 2007. Conversely, 
pursuant to section 1563(b )(2)(A). Z is treated as 
an excluded member of the M-N controlled group. 
Therefore. on December 31.2007. X. Y and Z qual
ify as component members of the selling group, and 
only M and N qualify as component members of the 
buying group. 

(iii) Additional tax alia lysis. With regard to X 
and y's 2007 taxable years. X and Y together owed 
$5.000 of additional tax. as calculated in Example I. 
X's allocated portion of the additional tax is $3,234. 
as calculated in the manner set forth in Example I. 

V's allocated portion of the additional tax is $1.766. 
also as calculated in the manner set forth in Example 

I. 
Example 3. (i) h'CIJ. The facts are the same as 

in Example 2. except that in 2012, pursuant to an IRS 
audit. Z's 2007 taxable income was redetermined. It 
was adjusted hy an income increase of $1 0.000. Pur
suant to the terms of the sales agreement. the mem
bers of the M-N group timely notified the members 
of the X-Y group of Z's income adjustment. 

(ii) Addir;onal tax analysis. For 2007 the X-Y-Z 
group owed a revised additional tax in the amount 
of $5.500. allocated as follows: $3.557.40 to X and 
$1.942.60 to Y. X and Y each filed an amended 2007 
tax return to report their portions of the $500 increase 
to the group's additional tax. Pursuant to their ap
portionment plan for allocating their regular tax. and 
as a result of defaulting to the proportionate method 
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for allocating the group's additional tax, X reported 

$323.40 as its share of the group's increase to its ad
ditional tax and Y reported $176.60 as its share of the 

group's increase to its additional tax. 
Example 4. The facts are the same as in Example 

I, except that the members elected in their apportion

ment plan to adopt the FIFO method for apportion
ing the additional tax. Under the FIFO method, the 
5 percent additional tax amount of $5,000 will be ap
portioned entirely to those members who would ben
efit from using the 15 percent tax bracket. by reason 
that $5,000 of the group's additional tax is less than 
$9.500, which is the full tax-benefit amount inuring 
to a controlled group from having a 15 percent tax rate 
applied to the full income bracket subject to that rate. 
Since X derived 80 percent of the group's tax benefit 
by its use of the 15 percent tax bracket, its share of 
the group's 5 percent additional tax is $4,000 (80% x 
$5,000), and Y's share of the group's 5 percent addi
tional tax is. therefore, $1,000, which is the remaining 
amount of the group's 5 percent additional tax, attrib
utable to the 15 percent tax bracket. 

(b) Reduction to the amount exempted 
from the alternative minimum tax- (1) 
Calculation. The alternative minimum 
taxable incomes for all the taxable years 
of the component members of a controlled 
group of corporations subjected to the 
same December 31 st testing date shall 
be taken into account in calculating the 
reduction set forth in section 55(d)(3) to 
the amount exempted from the alternative 
minimum tax (the exemption amount). 

(2) Apportionment. Any reduction to 
the exemption amount shall be appor
tioned to the component members of a 
controlled group in the same manner that 
the amount of the exemption (provided in 
section 55(d)(2» to the alternative min
imum tax was allocated under section 
1561(a). For rules to apportion the sec
tion 55(d)(2) exemption amount among 
the component members of a controlled 
group, see §1.I561-3T(b) or (c). 

(3) Example. (i) Facts. A controlled group of cor
pOrdtions consists of three members: X, Y and Z. X 
owns all of the stock of Y and Z. Each corporation 
files its separate return on a calendar year basis. For 
calendar year 2007, the component members of this 
controlled group have an apportionment plan in ef
fect. The group has chosen to apportion the entire 
section 55(d)(2) exemption amount of $40.000 to Z. 
For 2007, X had alternative minimum taxable income 
(AMTI) of $40,000. Y had AMTI of $60,000 and Z 
had AMTI of $100,000. Thus the total AMTJ of the 
group is $200,000. 

(ii) Calculating the reduction 10 Ihe exemption 

amount. Section 55(d)(3)(A) provides that the sec
tion 55(d)(2) exemption amount shall be reduced by 
an amount equal to 25 percent of the amount by which 
the AMTI of a corporation exceeds $150,000. For the 
purpose of computing the group's AMTI, the AMTI 
of each of the component members, for their taxable 
years that have the same December 31 S( testing date, 

shall be taken into account. In accordance with these 

provisions. the $40,000 exemption amount is reduced 
by $12,500 (25% x $50,000 ($200,000 - $150,000)). 
Pursuant to the group's allocation plan, the entire 
$12,500 reduction to the exemption amount is al1o
cated to Z. Thus. after such allocation, Z's $40.000 

exemption amount is reduced to $27.500 ($40,000-
$12,500). 

* * * * * 
(e) Short taxable years not including a 

December 31 st date- (I) General rule, 
If a corporation has a short taxable year 
not including a December 31 st testing date 
and, after applying the rules of section 
1561 (b) and paragraph (e)(2)(i) of this sec
tion. it qualifies as a component member 
of the group with respect to its short tax
able year (short-year member), then, for 
purposes of subtitle A of the Internal Rev
enue Code, the amount of any tax-benefit 
item described in section 1561(b) allocated 
to that component member's short taxable 
year shall be the amount specified in sec
tion 1561(a) for that item, divided by the 
number of corporations which are compo
nent members of that group on the last day 
of that component member's short taxable 
year. The component members of such 
group may not apportion, by their appor
tionment plan, an amount of such tax-ben
efit item to any short-year member that dif
fers from an amount based on equal appor
tionment. 

(2) Additional rules, For purposes of 
paragraph (e)(l) of this section-

(i) Section 1563(b) shall be applied as if 
the last day of the taxable year of a short
year member were substituted for Decem
ber 31, and 

(ii) The tenn short taxable year does 
not include any portion of a taxable year 
of a corporation for which its income is 
required to be included in a consolidated 
return under § 1.1502-76. 

(3) Examples, The provisions of this 
paragraph (e) may be illustrated by the fol
lowing examples: 

Example 1. Formation of a new member of a con

trolled group. (i) Facts. On January 2, 2007, cOIJlo
ration X transfers cash to newly formed corporation 
Y (which begins business on that date) and receives 
all of the stock of Y in return. X also owns all of the 
stock of corporation Z on each day of 2006 and 2007. 
X, Y and Z have an apportionment plan in effect, ap
portioning the 15 percent tax-bracket amount as fol
lows: 40% ($20,000) to each of X and Y and 20% 
($\0,000) to z. X, Y and Z each file a separate retum 
with respect to the group's December 31 s( 2007 test
ing date. X is on a calendar taxable year and Z is on 
a fiscal taxable year ending on March 31. Y adopts 
a fiscal year ending on June 30 and timely files a taX 



return for its short taxable year beginning on January 
2,2007. and ending on June 30. 2007. 

(ii) Y's short taxable year. On June 30. 2007. Y 
is a component member of a parent-subsidiary con

trolled group of corporations composed of X. Y and 
Z. Pursuant to paragraph (e)O) of this section. the 

group may not apportion any amount of the 15 per
cent tax bracket to Y's short taxable year ending on 

June 30, 2007. Rather. Y is entitled to exactly 1/3 of 
such bracket amount, or $16.667. 

(iii) The memhers' subsequent taxable years. On 

December 31. 2007. X. Y and Z are component mem
bers of a parent-subsidiary controlled group of corpo
rations. For their taxable years that include Decem

ber 31, 2007 (X' s calendar year ending December 31, 
2007, Z's fiscal year ending March 31, 2008 and Y's 
fiscal year ending June 30. 2008). X. Y and Z ap
portion among themselves the full amount of all of 

the applicable tax brackets pursuant to their appor
tionment plan. For example. 40% of the 15 percent 

tax-bracket amount. or $20.000, was apportioned to 
each of X and Y. and the remaining 10%. or $10.000. 

was apportioned to Z. 
Example 2. Allocation of tax hracket to a liqui

dated member of a controlled group having a short 
taxable year. (i) Facts. On January I. 2007. corpo
ration P owns all of the stock of corporations S l' S2 
and S3 (the P group). Each of these four component 
members of the P group, with respect to the group's 
December 31. 2007 testing date. files its separate re
turn on a calendar year basis. These members have an 
apportionment plan in effect (the P group plan) under 

which S I and S2 are each entitled to 40% of the 15 
percent tax-bracket amount ($20.000). and P and S3 
are each entitled to 10% of the 15 percent tax-bracket 
amount ($5,000). On May 31. 2007. SI liquidates and 
therefore files a return for the short taxable year be

ginning on January 1.2007. and ending on May 31. 
2007. On July 31. 2007. S2 liquidates and therefore 
files a return for the short taxable year beginning on 
January I. 2007 and ending on July 31. 2007. P and 
S3 each file a return for their 2007 calendar taxable 
years. 

(ii) Apportionment of the 15 percent tax bracket 
to S 1 for its short taxable year. On May 31. 2007. S 1 

is a component member of the P group composed of 

P. SI' S2 and S3' Pursuant to paragraph (e)( I) of this 
section. the group may not apportion any amount of 

the 15 percent tax bracket to Sl's short taxable year 
ending on June 30. 2007. Rather. SI is entitled to 
exactly 1/4 of such bracket amount. or $12.500. 

(iii) Apportionment of the 15 percent tax bracket 
to S2for its short taxable year. On July 31, 2007. 
S2 is a component member of the P group composed 
of p. S2 and S3' Pursuant to paragraph (e)(\) of this 
section, the group may not apportion any amount of 
the 15 percent tax bracket to S2's short taxable year 

ending on June 30. 2007. Rather. S2 is entitled to 
exactly 1/3 of such bracket amount. or $16,667. 

(iv) Apportionment of the 15 percent tax bracket 
to P and S3for each of their calendar taxable years. 
On December 31, 2007, P and S3 are component 
members of the P group. Accordingly, for P and S3's 
2007 calendar taxable year. they are each apportioned 
$25,000 of the 15 percent tax bracket. pursuant to the 

applicable P group plan. 
Example 3. Liquidation of member after its trans

fer to another controlled group. (il Facts. The facts 
are the same as in Example 2. except that P, on April 

30,2007, sold all of the stock of S, to the M-N con

trolled group. At the time of the sale. M and N are 
both unrelated to any members of the P group. As 
in Example 2, S2 liquidates on July 31. 2007. and 

therefore files a tax return for its short taxable year 
beginning on January I, 2007. and ending on July 
31,2007. Pursuant to the sales agreement, the N-M 

group timely notified P that S2 had liquidated. 
(ii) Controlled group analysis. On April 30. 2007. 

the date of the sale of S2' the P group reasonably ex
pected that S2 would he treated as an excluded mem
her with respect to its December 31. 2007 testing date. 

On that April 30
th 

date. S2 had been a member of the 
P group for less than one-half the number of days of 

what it expected would be a full 2007 calendar tax
able year preceding December 31. 2007 (120 days 
(January I-April 30) out of 364 days (January I-De

cember 3D». Yet, as a result of S2's subsequent liqui

dation by the M-N group prior to December 31. 2007. 
S2 became a component member of the P group with 
respect to the P group's December 31. 2007 testing 
date. With respect to that December 31 st testing date, 

S2 thus was a member of the P group for more than 
one-half of the number of days of its taxahle year end

ing on July 3 I. 2007. which days proceeded Decem
ber 31 st 2007 (120 days (January I-April 30 of 2007) 

out of211 days (January I-July 30 of 2007)). The al
location of the 15 percent tax-bracket amount to the P 

group members is determined in the same manner as 
in Example 2 and. therefore. the hracket amounts al

located to P, S I' S2 and S3 are the same as determined 
in Example 2. The allocation of the bracket amounts 

would be the same if. at the time P sold all of the S2 
stock. the parties had made a section 338(h)( I 0) elec

tion. 
Example 4. Short taxable year including a De· 

cember 31" date. Corporation X owns all of the stock 
of corporations Y and Z. X. Y and Z each file sepa
rate returns. X and Yare on a calendar taxable year 
and Z is on a fiscal taxable year beginning October 
I and ending September 30. On January 2. 2007. 
Z liquidates. Because Z's final taxable year (begin
ning on October I. 2006 and ending on January 2. 
2007) includes a December 31 st date. that is. Decem

ber 31. 2006, it is not subject to the short taxable 
year rule of section 1561 (b) and paragraph (e) of this 

section. Accordingly. Z is a component member of 
the X-Y -Z group. for the group's December 31, 2006 
testing date. Thus. the rules of this paragraph (e) do 
not limit the amount of any of the tax-benefit items 
of section 1561 (a) available to Z or to this controlled 

group. 

(f) Effective date-( I) Applicability 
dates-(i) Paragraphs (a) and (b) of this 
section. Paragraphs (a) and (b) of this 
section apply to any taxable year begin
ning after December 31, 2007. However, 
taxpayers may apply paragraphs (a) and 
(b) of this section to any Federal income 
tax return filed on or after December 26, 
2007, provided that all of the component 
members of a controlled group of corpo
rations apply such paragraphs (a) and (b). 

(ii) Paragraph (c) of this section. Para
graph (c) of this section applies to any tax
able year beginning on or after December 

22. 2006. However, taxpayers may apply 
paragraph (c) of this section to any Federal 
income tax return filed on or after Decem
ber 22, 2006, provided that all of the com
ponent members of a controlled group of 
corporations apply such paragraph (c). 

(iii) Paragraph (e) of this section. Para
graph (e) of this section applies to any tax
able year beginning on or after December 
26, 2007. However, taxpayers may apply 
paragraph (e) of this section to any Federal 
income tax return filed on or after Decem
ber 26, 2007. 

(2) Expiration dates. The applicability 
of paragraph (c) of this section will expire 
on December 21, 2009. The applicability 
of paragraphs (a), (b) and (e) of this section 
will expire on December 21, 2010. 

Par. 6. Section 1.1563-1 T is amended 
by revising the heading and paragraphs 
(b)(1), 2(i), (2)(ii) introductory text, (b)(3). 
and (e) to read as follows: 

§ 1.1563-1 T Definition of controlled group 
of corporations and component members 
and related concepts (temporary). 

* * * * * 
(b) Component members-(l) In gen

eral-(i) Definition. For purposes of sec
tions 1561 through 1563, a corporation is 
with respect to its taxable year a compo
nent member of a controlled group of cor
porations for the group's testing date if 
such corporation-

(A) Is a member of such controlled 
group on such testing date and is not 
treated as an excluded member under para
graph (b )(2) of this section; or 

(8) Is not a member of such controlled 
group on such testing date but is treated 
as an additional member under paragraph 
(b)(3) of this section. 

(ii) Member of a controlled group of 
corporations. For purposes of sections 
1561 through 1563, a member of a con
trolled group is a corporation connected 
with othermember(s) of a controlled group 
under the stock ownership rules and the 
stock qualification rules set forth in section 
1563. Under the above rules. for a corpo
ration to qualify as a component member 
of the group with respect to a group's De
cember 31 st testing date (or the short-year 
testing date for a short-year member), that 
corporation does not have to be a member 
of that group on that group's testing date. 
In addition, a corporation that is a member 
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of a controlled group on the group's testing 

date does not necessarily qualify as a com

ponent member of that group with respect 
to that testing date. 

(iii) Additional concepts used in apply
ing the controlled group rules-

(A) Testing date is the date used for 
determining the status of controlled group 
members as either component members or 
excluded members. That testing date is 
then also used to determine which tax
able years of those component members 
are to be subjected to the controlled group 
rules. Generally, a member's testing date 
is the December 31 sl date included within 
that member's taxable year, whether such 
member is on a calendar or fiscal taxable 
year. However, if a component member of 
a controlled group has a short taxable year 
that does not include a December 31 sl date, 
then the last day of that short taxable year 
becomes that member's testing date; and 

(8) Testing period is the time period 
used for determining the status of con
trolled group members as either compo
nent members or excluded members. The 
testing period begins on the first day of 
a member's taxable year and ends on the 
day before its testing date (Generally, the 
testing date is December 31 SI, but for a 
component member having a short taxable 
year not ending on December 31 SI, the test
ing date for the short taxable year of that 
member (and only that member) becomes 
the last day of that member's short taxable 
year). Thus, for a member on a fiscal tax
able year. the portion of its taxable year be
ginning after December 31 sl and ending on 
the last day of its taxable year is not taken 
into account for determining its status as a 
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component member or an excluded mem

ber. 
(2) Excluded members- (i) A corpo

ration, which is a member of a controlled 
group of corporations on the group's test

ing date, a date included within that mem
ber's taxable year, but who was a member 
of such group for less than one-half of the 
number of days of its testing period, shall 

be treated as an excluded member of such 
group for that group's testing date. 

(ii) A corporation which is a member 
of a controlled group of corporations on a 
testing date shall be treated as an excluded 
member of such group on such date if, for 
its taxable year including such date, such 
corporation is-

* * * * * 
(3) Additional members. A corporation 

shall be treated as an additional member of 
a controlled group of corporations, that is, 
an additional component member, on the 
group's testing date if it-

(i) Is not a member of such group on 
such date; 

(ii) Is not described, with respect 
to such taxable year, in paragraph 
(b)(2)(ii)(A), (8), (C), (D), or (E) of this 
section; and 

(iii) Was a member of such group for 
one-half (or more) of the number of days 
in its testing period. 

* * * * * 
(e) Effective date- (1) Applicability 

date. Paragraph (b) of this section applies 
to any taxable year beginning on or after 
December 26, 2007. However, taxpayers 
may apply paragraph (b) of this section to 
any Federal income tax return filed on or 

after December 26, 2007. Paragraphs (a) 
and (b) (as contained in 26 CFR part I in 
effect on April I, 2(07), and paragraphs 
(c)(l), (c)(2)(iv) and (d) of this section ap

ply to taxable years beginning on or af· 
ter December 22. 2006. However. taxpay
ers may apply the paragraphs described in 
the preceding sentence to any Federal in
come tax return filed on or after Decem

ber 22.2006. Paragraphs (c)(2)(i) through 
(iii) of this section apply to any original 
Federal income tax return (including any 
amended return filed on or before the due 
date (including extensions) of such origi
nal return) timely filed on or after May 30, 

2006. 
(2) Expiration date. The applicability 

of paragraph (b) of this section will expire 
on December 21. 2010. The applicability 
of paragraphs (a) and (b) (as contained in 
26 CFR part 1 in effect on April I, 2007), 
and paragraphs (c)(l), (c)(2)(iv) and (d) 
of this section will expire on December 
21, 2009. The applicability of paragraphs 
(c)(2)(i) through (iii) of this section will 
expire on May 26. 2009. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved December 17,2007. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on December 21, 
2007, 8:45 a.m .. and published in the issue of the Federal 
Register for December 26, 2007, 72 F.R. 72929) 



Part II. Treaties and Tax Legislation 
Subpart A.-Tax Conventions and Other Related Items 

Supplemental Tables of 
Income Tax Rates Under New 
Income Tax Conventions 

Announcement 2008-8 

The United States recently exchanged 
instruments of ratification for a new in
come tax treaty with Belgium and new pro
tocols for the income tax treaties with Den
mark, Finland, and Germany. The effec
tive dates are as follows: 

Belgium. The provisions relating to 
withholding tax at source are effective for 
amounts paid or credited on or after Feb
ruary 1, 2008. For other taxes, the treaty 
is effective for tax periods beginning on or 
after January 1,2008. 

A person entitled to benefits under the 
previous treaty can elect to have that treaty 
apply in its entirety for a twelve-month 
period following the date the new treaty 
would otherwise apply. 

Denmark. The provisions relating to 
withholding tax at source are effective for 
amounts paid or credited on or after Feb
ruary 1, 2008. For all other taxes, the pro
tocol is effective for tax periods beginning 
on or after January 1,2008. 

Finland. The provisions relating to 
withholding tax at source are effective for 
amounts paid or credited on or after Feb
ruary I, 2008. However, the provisions for 
dividends covered by footnotes d and f in 
Table 1, are effective January 1, 2007. For 
all other taxes, the protocol is effective for 
tax years beginning on or after January 1, 
2008. 

Germany. The provisions relating to 
withholding tax at source are effective for 
amounts paid or credited on or after Jan
uary 1, 2007. For all other taxes, the treaty 
is effective for tax years beginning on or 
after January 1, 2008. 

A person entitled to benefits under the 
treaty before modification by this protocol 

Table 1. Withholding Tax Rates on Income Other Than Personal Service Income 

Income code number 1 2 3 6 7 9 

Country/Code 

Belgium BE 0 0 0 15 5 0 
a,b a,b,c a,b a,d,e a,d,e,f a 

Denmark DA 0 0 0 15 5 0 
a,i a,c,i a,i a,d,e, a,d,e,f a 

Finland FI 0 0 0 15 5 0 
a,i a,c,i a,I a,d,e, a,d,e,f a 

Germany GM 0 0 0 15 5 0 
a,b a,b,c a,b a,d,e a,d,e,f a 

Income Codes 

can elect to have the unmodified treaty ap
ply in its entirety for a twelve-month pe
riod following the date the protocol would 
otherwise apply. 

Tables 1 and 2. The following tables 
can be used to supplement Tables 1 and 
2 in Publication 515, Withholding of Tax 
on Nonresident Aliens and Foreign Enti
ties (For Withholding in 2007), and Pub
lication 901, U.S. Tax Treaties. The foot
notes in those publications that relate to the 
column headings in these tables generally 
apply to these entries. The protocols for 
Denmark and Finland did not change the 
entries shown in Table 2 of the publica
tions. These tables are intended only as a 
summary, and the full text of the relevant 
income tax treaty and protocol should be 
consulted. 

The complete text of the Belgium treaty 
and the Denmark, Finland, and Germany 
protocols are available on the IRS website 
at www.irs.gov. 

10 11 12 13 14 21 

0 0 0 30 0 30 
a a a g,h 

0 0 0 30 30 30 
a a a g,j,k 

0 0 0 30 0 30 
a a a g,h 

0 0 0 30 0 0 
a a,I a g,h 

1 Interest paid by U.S. obligors - General 
2 Interest on real property mortgages 

10 Industrial royalties 

3 Interest paid to controlling foreign corporations 
6 Dividends paid by U.S. corporations - General 
7 Dividends qualifying for direct dividend rate 
9 Capital gains 

II Copyright royalties - Motion pictures and Television 
12 Copyright royalties - Other 
13 Real property income and Natural resources royalties 
14 Pensions and annuities 
21 Social security payments 
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Footnotes 

a 

b 

c 

d 

e 

f 

g 

h 

k 

The exemption or reduction in rate does not apply if the recipient has a permanent establishment in the United States 
and the income paid is attributable to this permanent establishment. For Denmark and Finland, the exemption or 

reduction in rate also does not apply if the income is attributable to the performance of independent personal 

services from a fixed base in the United States. 

The rate is l50/r (30£} for Germany) for contingent interest that does not qualify as portfolio interest. Generally, this 

is interest based on receipts. sales. income. or changes in the value of property. 
The exemption or reduced rate does not apply to an excess inclusion for a residual interest in a real estate mortgage 

investment conduit (REMIC). 
Amounts paid to a pension fund that are not derived from the carrying on of a business by the pension fund (or 

an associated enterprise for Belgium. Denmark, and Finland) are exempt. 
The rate in column 6 (or 0% for payments to pension funds described in footnote d) applies to dividends paid by a 
regulated investment company (RIC) or real estate investment trust (REIT). However, that rate (including 0% for 
pension funds) applies to dividends paid by a REIT only if the beneficial owner of the dividends is (a) an individual 
or a pension fund holding not more than a 10% interest in the REIT, (b) a person holding not more than 5% of any 
class of the REIT's stock and the dividends are paid on stock that is publicly traded, or (c) a person holding not more 

than a 10% interest in the REIT and the REIT is diversified. 
Dividends paid by an 80%-owned corporate subsidiary are exempt if certain conditions are met. 

A 300/c rate applies to U.S. government pensions (federal, state, or local); however, pensions paid to an individual 

who is both a resident and national of the treaty country are exempt from U.S. tax. 

Includes alimony. 

The rate is 15% for interest determined with reference to (a) receipts, sales, income, profits or other cash flow of the 
debtor or related person, (b) any change in the value of any property of the debtor or a related person, or (c) any 
dividend, partnership distribution or similar payment made by the debtor to a related person. 
Generally, if the person was receiving pension distributions before March 31, 2000, the distributions continue to 
be exempt from U.S. tax. 

Annuities are exempt. 

The exemption does not apply to cinematographic items, or works on film, tape, or other means of reproduction 
for use in radio or television broadcasting. 

Table 2. Compensation for Personal Services Performed in United States Exempt from Withholding and U.S. Income Tax 
Under Income Tax Treaties 

Category of personal Maximum Required Employer Maximum Article 
services presence in or Payer Amount of No. 

U.S. Compensation 

Country Code Purpose 

Belgium 16 Independent personal 
services I 

17 Dependent personal 183 days 
services 4.5 

Any foreign resident No limit 14 

20 Public entertainment No limit Any U.S. or foreign $20,000 p.a.6 16 
resident 

18 Teaching 2 2 years U.S. educational or No limit 19(2) 
research institution 

19 Studying and training: II 
Remittances No limit 3 Any foreign resident No limit 19(1)(a) 
or 
allowances 

Compensation No limit 3 Any U.S. or foreign $9,000 p.a. 19(1 )(b) 
during study resident 
or training 
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Category of personal Maximum Required Employer Maximum Article 
services presence in or Payer Amount of No. 

U.S. Compensation 

Country Code Purpose 

Germany 15 Scholarship or fellowship No limit Any U.S. or foreign No limit 20(3) 
grant resident 7 

16 Independent personal 
services 1 

17 Dependent personal 183 days 
services 4,5 

Any foreign resident No limit 15 

20 Public entertainment No limit Any U.S. or foreign $20,000 p.a. 6 17 
resident 

18 Teaching 2,8 2 years U.S. educational or No limit 20( I) 
research institution 

19 Studying and training: 11 

Remittances No limit Any foreign resident No limit 20(2) 
or 
allowances 

Compensation 4 years Any U.S. or foreign $9,000 p.a. 20(4) 
during study resident 
or training 

Compensation 1 year Any foreign resident $10,000 10 20(5) 
while gaining 
experience 9 

Footnotes 

Treated as business profits under Article 7 of the treaty. 

2 Does not apply to income from research work primarily for private benefit. 

3 Two years in the case of a business trainee. 
4 Fees paid to a resident of the treaty country for services performed in the United States as a director of a U.S. corporation 

are subject to U.S. tax. 
5 The exemption does not apply if the employee's compensation is borne by a permanent establishment that the employer 

has in the United States. 
6 The exemption does not apply if gross receipts (including reimbursements) exceed this amount during the year. For 

Germany, income is fully exempt if visit is substantially supported by public funds of Germany or its political subdivisions 
or local authorities. 

7 Grant must be from a nonprofit organization. 
8 The exemption does not apply if during the immediately preceding period, the individual claimed the benefit of Article 

20(2), (3), or (4). 
9 Applies only if training or experience is received from a person other than the individual's employer. 

10 The exemption does not apply if compensation exceeds this amount. 

11 Applies only to full-time student or trainee. 
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Part III. Administrative, Procedural, and Miscellaneous 
Intermediary Transaction Tax 
Shelter 

Notice 2008-20 

SECTION I. PURPOSE 

Notice 2001-16, 2001-1 C.B. 730, 
identified the Intermediary Transaction 
Tax Shelter a~ a listed transaction under 
~ 1.60 II-.t( b)( 2) of the Income Tax Reg
ulations. Since that notice was published, 
the I nternal Revenue Service (Service) 
ha~ received disclosure statements with 
respect to Notice 2001-16 transactions 
pursuant to * 1.6011--4 and other infor
mation pursuant to ** 6111 and 6112 of 
the Internal Revenue Code and through 
promoter audits. After reviewing the dis
closure statements and other information, 
the Service and Treasury Department have 
decided to identify the components of 
an Intermediary Transaction Tax Shelter. 
A transaction that does not have all of 
the components identified herein is not 
the same as or substantially similar to 
the listed transaction described in Notice 
2001-16. The Service and Treasury De
partment also are identifying the persons 
who are treated as participants in an In
termediary Transaction Tax Shelter under 
~ 1.6011--4(c)(3)(i)(A). This noticc should 
not otherwise be construed as limiting the 
scope or application of Notice 2001-16 
and should not otherwise create any in
ference as to whether or not a transaction 
was required to be disclosed or registered 
under * 60 II or * 6111 prior to January 
17. 2008. 

SECTION 2. BACKGROUND 

An Intermediary Transaction Tax Shel
tcr attcmpts to avoid the corporate income 
tax from a ,ale of assets. Gcncrally it in
volves transactions in which shareholders 
of a corporation dispose of their shares of 
stock of the corporation, one or more per
sons purchase the corporation's assets in 
one or lllore taxable transactions, and all 
or a portion of the gain or tax that would 
otherwise result to the corporation from a 
sak of the assets is a\·oided. 
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SECTION 3. DISCUSSION 

.0 I Components of an Intennediary 
Transaction Tax Shelter 

An Intermediary Transaction Tax Shel
ter involves the use of an intermediary (M) 

('.\ hich can be one or more persons) in fa
cilitating the transaction. However, the 
Service has received information and com
ments from taxpayers suggesting that iden
tifying the transaction based on the role of 
an entity that appears to be an intermediary 
may result in over-disclosure or under-dis
closure of the transaction depending on the 
circumstances of the transaction. To ad
dress these concerns, this notice identifies 
the four necessary components in an In
termediary Transaction Tax Shelter from 
the perspective of the target corporation, 
its shareholders, and the purchasers of the 
target corporation's assets. 

I. A corporation (T) directly or indi
rectly (e.g., through a pass-through entity 
or a member of a consolidated group of 
which T is a member) owns assets the sale 
of which would result in taxable gain and, 
as of the time of the stock disposition de
scribed in component two, T (or the con
solidated group of which T is a member) 
has insufficient tax benefits to eliminate 
or offset such taxable gain (or the tax) in 
whole or in part. The tax that would re
sult from such sale is hereinafter referred 
to as 1's Built-in Tax. In detennining 
whether 1's (or the consolidated group's) 
tax benefits are insufficient for purposes of 
the first sentence, the following tax ben
efits shall be excluded: (i) any tax bene
fits attributable to a listed transaction un
der § 1.60 11--4(b )(2), and (ii) any tax bene
fits attributable to built-in loss property ac
quired within 12 months before the stock 
disposition described in component two, 
to the extent such built-in losses exceed 
built-in gains in property acyuired in the 
same transaction(s). All references to T in 
this notice include successors to T 

2. At least 50 percent of the T stock 
(by vote or value) is disposed of by 1's 
shareholder(s) (X), other than in liquida
tion of T in one or more related transac
tion, within a 12 month period. 

3. Either within 12 months before, si
multaneously, or within 12 months after 
the date on which X has disposed of at 

least 50 percent of the T stock (by vote or 
value) (excluding any time T is protected 
or hedged against price tluctuations), all or 
most of 1's assets are disposed of (Sold T 
Assets) to one or more buyers (Y) in one 
or more transactions in which gain is rec
ognized with respect to the Sold T Assets, 
Where a disposition of Sold T Assets is an 
intercompany transaction between mem
bers of a consolidated group, the dispo
sition will not be a "transaction in which 
gain is recognized with respect to the Sold 
T Assets" for purposes of the preceding 
sentence until such gain must be taken into 
account under the rules of § 1.1502-13. 

4. All or most of 1's Built-in Tax 
described in component one that would 
otherwise result from the disposition of 
the Sold T Assets described in component 
three is purportedly offset or avoided or not 
paid. 

.02 Participation in the Listed Transaction 

A transaction must have all four of 
the components identified herein to be 
the same as or substantially similar to 
the listed transaction identified in Notice 
2001- I 6 as the Intennediary Transaction 
Tax Shelter. In determining whether a 
person is a participant in a transaction 
identified in Notice 2001- I 6, the general 
rule in § 1.601l-4(c)(3)(i)(A) applies, ex
cept the following rules apply with respect 
to persons in the position of X or Y as 
described below: 

• In no event will any X be 
treated as a participant under 
§ 1.6011-4(c)(3)(i)(A) if the only T 
stock X disposes of is traded on an 
established securities market (within 
the meaning of § 1.453-3(d)(4» and 
prior to the disposition X (including 
related persons described in section 
267(b) or 707(b» did not hold five 
percent (or more) by vote or value of 
any class of T stock disposed of by X. 

• In no event will any Y be 
treated as a participant under 
§ 1.6011-4(c)(3)(i)(A) if the only 
Sold T Assets acquired by Y are 
either (i) securities (as defined in 
section 475( c )(2» that are traded on an 
established securities market (within 



the meaning of § 1.453-3(d)(4» and 
represent a less-than-fi ve-percent 
interest in that class of security, or 
(ii) assets that are not securities and 
do not include a trade or business as 
described in § 1.l060-1(b)(2). 

.03 Disclosure, List Maintenance, and 
Registration Requirements; Penalties; 
Other Considerations 

Independent of their classification as 
"listed transactions," transactions that are 
the same as, or substantially similar to, the 
transaction described in Notice 2001-16 
may already be subject to the requirements 
of § 60 II, § 6111, or § 6112, or the regu
lations thereunder. 

Persons involved with these transac
tions are alerted to certain responsibilities 
that may arise from their involvement with 
these transactions. Persons required to dis
close these transactions under § 1.6011--4 
and who fail to do so may be subject to the 
penalty under § 6707A. Persons required 
to disclose or register these transactions 
under § 6111 who have failed to do so may 
be subject to the penalty under § 6707(a). 
Persons required to maintain lists of in
vestors under § 6112 who fail to provide 
such lists when requested by the Ser
vice may be subject to the penalty under 
§ 6708(a). A person that is a tax-exempt 
entity within the meaning of § 4965(c), 
or an entity manager within the meaning 
of § 4965(d), may be subject to excise 
tax, disclosure, filing or payment obliga
tions under § 4965, § 6033(a)(2), § 6011, 
and § 6071. Some taxable entities may 
be subject to disclosure obligations un
der § 6011 (g) that apply to "prohibited 
tax shelter transactions" as defined by 
§ 4965(e) (including listed transactions). 

In addition, the Service may impose 
other penalties on persons involved in this 
transaction or substantially similar trans
actions (including an accuracy-related 
penalty under § 6662 or 6662A) and, as 
applicable, on persons who participate in 
the promotion or reporting of this transac
tion or substantially similar transactions 
(including the return pre parer penalty un
der § 6694, the promoter penalty under 
§ 6700. and the aiding and abetting penalty 
under § 6701). 

Further, under § 6501 (c)(1 0), the pe
riod of limitations on assessment may be 
extended beyond the general three-year 

period of limitations for persons required 
to disclose transactions under § 1.60 I 1--4 
who fail to do so. See Rev. Proc. 2005-26, 
2005-1 C.B. 965. 

The Service and the Treasury Depart
ment recognize that some taxpayers may 
have filed tax returns taking the position 
that they were entitled to the purported tax 
benefits of the types of transactions de
scribed in Notice 2001-16. These taxpay
ers should consult with a tax advisor to 
ensure that their transactions are disclosed 
properly and to take appropriate corrective 
action. 

SECTION 4. EFFECTIVE DATE 

This notice is effecti ve as of January 17, 
2008. This notice is applicable to returns 
and statements due under § 6011 or § 6111 
after January 17, 2008. 

SECTION 5. EFFECT ON OTHER 
DOCUMENTS 

Notice 2001-16 is modified with re
spect to the types of persons who may 
be treated as participants in an Inter
mediary Transaction Tax Shelter under 
§ 1.6011--4(c)(3)(i)(A). 

DRAFTING INFORMATION 

The principal author of this notice is 
T. Ian Russell of the Office of Associate 
Chief Counsel (Corporate). For further 
information regarding this notice, contact 
Mr. Russell at (202) 622-7550 (not a 
to 11-free call). 

26 CFR 1.61-21: Taxation offringe benefits. 
(Also. §§ 61. 280F) 

Rev. Proc. 2008-13 

SECTION I. PURPOSE 

.0 I This revenue procedure provides: 
(1) the maximum value of employer-pro
vided vehicles first made available to em
ployees for personal use in calendar year 
2008 for which the vehicle cents-per-mile 
valuation rule provided under section 
1.61-2l(e) of the Income Tax Regula
tions may be applicable is $15,400 for a 
passenger automobile and $16,700 for a 
truck or van; (2) the maximum value of 
employer-provided vehicles first made 

available to employees for personal use in 
calendar year 2008 for which the tleet-av
erage valuation rulc provided under sec
tion 1.61-21 (d) of the regulations may 
be applicable is $19,900 for a passenger 
automobile and $20,800 for a truck or van. 

SECTION 2. BACKGROUND 

.0 I If an employer provides an em
ployee with a vehicle that is available 
to the employee for personal use, the 
value of the personal use must generally 
be included in the employee's income 
and wages. Internal Revenue Code § 61; 
Treas. Reg. § 1.61-21. 

.02 For employer-provided passen
ger automobiles (including trucks and 
vans) made available to employees for 
personal use that meet the requirements 
of section 1.61-21(e)(l) of the regula
tions, generally the value of the personal 
use may be determined under the vehicle 
cents-per-mile valuation rule of section 
1.61-21(e). However, regulations section 
1.61-21 (e)(1 )(iii)(A) provides that for a 
passenger automobile first made avail
able after 1988 to any employee of the 
employer for personal use, the value of 
the personal use may not be determined 
under the vehicle cents-per-mile valuation 
rule for a calendar year if the fair market 
value of the passenger automobile (de
termined pursuant to regulations section 
1.61-21(d)(5)(i) through (iv» on the first 
date the passenger automobile is made 
available to the employee exceeds a spec
ified dollar limit. 

.03 For employer-provided vehicles 
available to employees for personal use for 
an entire year, generally the value of the 
personal use may be determined under the 
automobile lease valuation rule of section 
1.61-21(d) of the regulations. Under this 
valuation rule, the value of the personal 
use is the Annual Lease Value. Provided 
the requirements of regulations section 
1.61-21(d)(5)(v) are met, an employer 
with a fleet of 20 or more automobiles 
may use a fleet-average value for purposes 
of calculating the Annual Lease Values of 
the automobiles in the employer's fleet. 
The t1eet-average value is the average 
of the fair market values of all the auto
mobiles in the tlee!. However. section 
1.61-21(d)(5)(v)(D) of the regulations 
provides that for an automobile first made 
available after 1988 to an employee of the 
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employer for personal use. the value of the 
personal use may not be determined under 
the fleet-average valuation rule for a cal
endar year if the fair market value of the 
automobile (determined pursuant to reg
ulations section 1.61-21(d)(5)(i) through 
(v)) on the first date the passenger auto
mobile is made available to the employee 
exceeds a specified dollar limit. 

.04 The maximum passenger automo
bile values for applying the vehicle cents
per-mile and the fleet-average value rules 
reflect the automohile price inflation ad
justment of Code section 280F(d)(7). The 
method of calculating this price inflation 
amount for automobiles other than trucks 
and vans uses the "new car" component 
of the Consumer Price Index (CPl) "au
tomobile component". When calculating 
this pricc inflation adjustment for trucks 
and vans. the "new trucks" component of 
the CPI is used. This results in some
what higher maximum values for trucks 
and vans. This change reflects the higher 
rate of price inflation that trucks and vans 
have been subject to since 1988. and is 
consistent the change announced in Rev. 
Proc. 2003-75. 2003-2 C.B. 1018. for 
purposes of calculating depreciation de
ductions. See also Rev. Proc. 2007-30. 
2007 -18 I.R.B. 1104. For purposes of this 
revenue procedure. the term "trucks and 
vans" refers to passenger automobiles that 
are built on a truck chassis. including mini
vans and sport utility vehicles (SUVs) that 
are built on a truck chassis. 

SECTION 3. PROCEDURE 

.01 Maximum Automobile Value for 
Using the Cents-per-mile Valuation Rule. 
An employer providing a passenger auto
mobile for the first time in calendar year 
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2008 for the personal use of any employee 
may determine the value of the personal 
use by using the vehicle cents-per-mile 
valuation rule in section 1.6l-21(e) of the 
regulations if its fair market value on the 
date it is first made available does not 
exceed $15.400 for a passenger automo
bile other than a tuck or van, or $16,700 
for a truck or van. If the fair market 
value of the passenger automobile exceeds 
this amount. the employer may determine 
the value of the personal use under the 
general valuation rules of regulations sec
tion 1.61-21 (b) or under the special valua
tion rules of section 1.61-2l(d) (Automo
bile lease valuation) or section 1.61-21 (f) 
(Commuting valuation) if the applicable 
requirements are met. See Rev. Proc. 
2006-15, 2006-1 C.B. 387. for guidance 
on determining the maximum value of pas
senger automobiles first made available 
during calendar year 2006, and Rev. Proc. 
2007-11, 2007-2I.R.B. 261, for guidance 
on determining the maximum value of pas
senger automobiles first made available 
during calendar year 2007. 

.02 Maximum Automobile Value for 
Using the Fleet-Average Valuation Rule. 
An employer with a neet of 20 or more 
automobiles providing an automobile for 
the first time in calendar year 2008 for 
the personal use of any employee for an 
entire year may determine the value of 
the personal use by using the fleet-aver
age valuation rule in regulations section 
1.61-21(d)(5)(v) to calculate the Annual 
Lease Values of the automobiles in the 
neet. The fleet-average valuation rule may 
not be used to determine the Annual Lease 
Value of any automobile if its fair market 
value on the date it is first made available 
exceeds $19,900 for a passenger automo
bile other than a truck or van, or $20,800 

for a truck or van. If all other appli
cable requirements are met, an employer 
with a fleet of 20 or more vehicles consist
ing of passenger automobiles other than 
trucks or vans as well as trucks and vans 
may use the fleet-average valuation rule 
as long as none of the vehicles exceed 
their respective maximum allowable val
ues. If the fair market value of any passen
ger automobile in the fleet exceeds these 
amounts. the employer may determine the 
value of the personal use under regulations 
section 1.61-21 (f) (Commuting valuation) 
or the general valuation rules of section 
1.61-21(b) or may determine the Annual 
Lease Value of such automobile separately 
under the automobile lease valuation rule 
of section 1.61-21(d)(2) if the applicable 
requirements are met. 

SECTION 4. EFFECTIVE DATE 

This revenue procedure applies to em
ployer-provided passenger automobiles 
first made available to employees for per
sonal use in calendar year 2008. 

SECTION 5. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is Don M. Parkinson of the 
Office of the Division CounseVAssociate 
Chief Counsel (Tax Exempt & Govern
ment Entities). For further information 
regarding the maximum automobile value 
for applying the valuation rules of regu
lations section 1.61-21 (e)(1 )(iii)(A) (the 
vehicle cents-per-mile valuation rule), 
and section 1.61-21(d)(5)(v)(D) (the 
fleet average valuation rule), contact 
Don M. Parkinson at (202) 622-6040 (not 
a toll-free call). 



Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking by 
Cross-Reference to 
Temporary Regulations 

Calculating and Apportioning 
the Section II(b)(l) Additional 
Tax Under Section 1561 for 
Controlled Groups 

REG-I04713-07 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary regula
tions. 

SUMMARY: In this issue of the Bulletin, 
the IRS is issuing temporary regulations 
that affect component members of a con
trolled group of corporations and consol
idated groups filing life-nonlife Federal 
income tax returns. These temporary 
regulations provide guidance for calculat
ing and apportioning between component 
members any amount of additional tax 
and any reduction in the amount exempted 
from the alternative minimum tax. These 
temporary regulations also update and 
clarify the allocation of tax-benefit items 
in the case in which a component member 
has a short taxable year not including a 
December 31 st date. Finally, these tem
porary regulations provide explanations 
of two concepts: a group's testing date 
and a member's testing period for use in 
determining which members of the group 
and which taxable years of those members 
are subject to the controlled group rules. 
The text of those regulations (T.D. 9369) 
also serves as the text of these proposed 
regulations. 

DATES: Written or electronic comments 
and a request for a public hearing must be 
received by March 25, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-1047 I 3-07), room 
5203, Internal Revenue Service, PO Box 
7604, Ben Franklin Station, Washing
ton, DC 20044. Submissions may be 
hand-delivered Monday through Friday 

between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-I04713-07), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, NW, 
Washington, DC, or sent electroni
cally via the Federal eRulemaking Por
tal at http://www.regulations.gov (IRS 
REG-I04713-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed 
regulation, Grid Glyer, (202) 622-7930, 
concerning submissions of comments 
and requests for public hearings, 
Richard A. Hurst (202) 622-7180 (not 
toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background and Explanation of 
Provisions 

Temporary regulations in this issue of 
the Bulletin amend 26 CFR Part 1 to add 
§ § 1.1502-4 7T and 1.1561-0T, remove 
§ 1.1561-2, and amend §§1.1561-2T and 
1.1563-1 T. The text of those regulations 
also serves as the text of these proposed 
regulations. The preamble to the final 
and temporary regulations explains these 
proposed regulations. 

Special Analyses 

It has been determined that this notice 
of proposed rule making is not a signifi
cant regulatory action as defined in Exec
utive Order 12866. Therefore, a regula
tory assessment is not required. It has also 
been determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.c. 
chapter 5) does not apply to these regu
lations. With respect to § 1.1502-47, it 
is hereby certified that these regulations 
will not have a significant economic im
pact on a substantial number of small en
tities. This certification is based on the 
fact that these regulations primarily af
fect affiliated groups of corporations that 
have elected to file consolidated returns, 
which tend to be larger businesses. Fur
ther, these regulations do not require any 
additional collection of information under 
§ 1.1502-47 because these regulations sim
ply add a section that had been inadver
tently removed from the Code of Federal 

Regulations. Therefore, a regulatory flex
ibility analysis is not required. Pursuant 
to section 7805(f) of the Internal Revenue 
Code, these regulations have been submit
ted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on their impact on small busi
ness. 

Comments and Requests for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written comments 
(a signed original and eight (8) copies) 
or electronic comments that are submitted 
timely to the IRS. The IRS and the Trea
sury Department specifically request com
ments on the clarity of the proposed reg
ulations and how they can be made eas
ier to understand. All comments will be 
available for public inspection and copy
ing. A public hearing may be scheduled 
if requested in writing by any person that 
timely submits written or electronic com
ments. If a public hearing is scheduled, no
tice of the date, time and place for the pub
lic hearing will be published in the Federal 
Register. 

Drafting Information 

The principal author of these regula
tions is Grid Glyer of the Office of As
sociate Chief Counsel (Corporate). Other 
personnel from the Treasury Department 
and the IRS participated in their develop
ment. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is proposed 
to be amended as follows: 

PART i-INCOME TAXES 

Paragraph I. The authority citation for 
part I continues to read, in part, as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section I. J 56 J -0 is added to 

read as follows: 
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§J.J56J-O Table of contents. 

[The text of the proposed § 1.1561-0 is 
the same as the text for § 1.1561-OT pub

lished elsewhere in this issue of the Bul
letin]. 

Par. 3. Section 1.1561-2 is added to 
read as follows: 

§J.1561-2 Special rules for al/ocating 
reductions to certaill section 1561((1) 
tax-bellefit items. 

[The text of the proposed § 1.1561-2 
is the same as the text for § 1.1561-2T(a) 
through (f)( I) published elsewhere in this 
issue of the Bulletin]. 

Par. 4. Section 1.1563-1 is amended to 
read as follows: 

.1:$1.1563-1 Definition of controlled group 
of corporations and component members 
and related cOllcepts. 

[The text of the proposed § 1.1563-1 is 
the same as the text for § 1.1563-1 T pub
lished elsewhere in this issue of the Bul
letin]. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Orflce of the Federal Regi,ter on December 21. 
2007. 8:45 a.m .. and published in the issue of the Federal 
Register for December 26. 200? 72 F.R. 729?O) 

Notice of Proposed 
Rulemaking by 
Cross-Reference to 
Temporary Regulations 

Reduction of Foreign Tax 
Credit Limitation Categories 
Under Section 904(d) 

REG-114126-07 

AGENCY: Internal Revenue Service 
(IRS). Treasury. 

ACTION: Notice of proposed rulcmaking 
by cross-reference to temporary regula
tions and notice of public hearing. 

SUMMARY: In this issue of the Bulletin. 
the IRS is issuing temporary regulations 
that prO\'ide guidance relating to the re
duction of the number of separate foreign 
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tax credit limitation categories under sec

tion 904(d) of the Internal Revenue Code. 

Changes to the applicable law were made 
by the American Jobs Creation Act of 2004 
(AJCA) reducing the number of section 

904(d) separate categories from eight to 

two, effective for taxable years beginning 

after December 31, 2006. The tempo
rary regulations provide guidance needed 
to comply with these changes and affect 
individuals and corporations claiming for
eign tax credits. The text of those tempo
rary regulations (T.D. 9368) published in 
this issue of the Bulletin also serves as the 
text of these proposed regulations. This 
document also provides a notice of public 
hearing on these proposed regulations. 

DATES: Written or electronic comments 
must be received by March 20,2008. Out
lines of topics to be discussed at the pub
lic hearing scheduled for April 22, 2008, 
at 10:00 a.m. must be received by April 1, 
2008. 

ADDRESSES: Send submissions to 
CC:PA:LPD:PR (REG-l 14126-07), room 
5203, Internal Revenue Service, PO Box 
7604, Ben Franklin Station, Washing
ton. DC 20044. Submissions may be 
hand delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CCPA:LPD:PR (REG-I 14126-07), 
Courier's desk, Internal Revenue Ser
vice. 1111 Constitution Avenue, NW, 
Washington, DC 20044, or sent elec
tronically, via the Federal eRulemak
ing Portal at www.regulations.gov (IRS 
REG-l 14126-07). The public hearing 
will be held in the IRS Auditorium. Inter
nal Revenue Building. 1III Constitution 
Avenue. NW, Washington, DC. 

FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations. 
Jeffrey L. Parry, (202) 622-3850; concern
ing submissions of comments, the hearing, 
and/or to be placed on the building access 
list to attend the hearing, Kelly Banks. 
(202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background and Explanation of 
Provisions 

Temporary regulations in this issue of 
the Bulletin contain amendments to the In
come Tax Regulations (26 CFR Part I) 

which provide rules relating to the reduc· 

tion of the number of separate foreign tax 

credit limitation categories under section 
904(d). The text of those regulations also 
serves as the text of these proposed regula. 
tions. The preamble to the temporary regu
lations explains the temporary regulations 
and these proposed regulations. The regu

lations affect individuals and corporations 
claiming foreign tax credits. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory 
assessment is not required. It has also 
been determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.c. 
chapter 5) does not apply to these reg
ulations, and because the regulations do 
not impose a collection of information 
on small entities. the Regulatory Flexi
bility Act (5 V.S.c. chapter 6) does not 
apply. Pursuant to section 7805(f), these 
regulations have been submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
its impact on small business. 

Comments and Public Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any electronic or writ
ten comments (a signed original and eight 
(8) copies) that are submitted timely to the 
IRS. The Treasury Department and the IRS 
specifically request comments on the clar
ity of the proposed regulations and how 
they may be made easier to understand. as 
well as comments on additional guidance 
that may be needed to implement changes 
made by the AJCA. All comments will be 
available for public inspection and copy
ing. 

A public hearing has been scheduled for 
April 22, 2008, in the auditorium, Inter
nal Revenue Building, 1111 Constitution 
Avenue, NW, Washington. DC. Due to 
building security procedures, visitors must 
enter at the Constitution Avenue entrance. 
In addition, all visitors must present photo 
identification to enter the building. Be
cause of access restrictions, visitors will 
not be admitted beyond the immediate 
entrance more than 30 minutes before 
the hearing starts. For information about 



having your name placed on the build
ing access list to attend the hearing, see 
the FOR FURTHER INFORMATION 
CONTACT section of this preamble. 

The rules of 26 CFR 601.601 (a)(3) ap
ply to the hearing. Persons who wish to 
present oral comments at the hearing must 
submit electronic or written comments by 
March 20, 2008, and an outline of the top
ics to be discussed and the time to be de
voted to each topic (signed original and 
eight (8) copies) by April 1, 2008. A pe
riod of 10 minutes will be allotted to each 
person for making comments. 

An agenda showing the scheduling of 
the speakers will be prepared after the 
deadline for receiving outlines has passed. 
Copies of the agenda will be available free 
of charge at the hearing. 

Drafting Information 

The principal author of these regula
tions is Jeffrey L. Parry of the Office of 
Chief Counsel (International). However, 
other personnel from the Treasury Depart
ment and the IRS participated in their de
velopment. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part 1 continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.904-2(i) is added to 

read as follows: 

§1.904-2 Carryback and carryover of 
unused foreign tax. 

* * * * * 
(i) [The text of proposed § 1.904-2(i) 

is the same as the text of §1.904-2T(i)(l) 
through (3) published elsewhere in this is
sue of the Bulletin.] 

Par. 3. In §1.904-4, paragraphs (a), (b), 
(h)(3), and (I) are revised and paragraph (n) 
is added to read as follows: 

§ 1.904-4 Separate application of section 
904 with respect to certain categories of 
income. 

(a) [The text of the proposed amend
ment to § 1.904-4(a) is the same as the 
text of § 1.904-4T(a) published elsewhere 
in this issue of the Bulletin.] 

(b) [The text of the proposed amend
ment to § 1.904-4(b) is the same as the 
text of § 1.904-4T(b) published elsewhere 
in this issue of the Bulletin.] 

* * * * * 
(h) * * * 
(3) [The text of the proposed amend

ment to § 1.904-4(h)(3) is the same as the 
text of § 1.904-4T(h)(3) published else
where in this issue of the Bulletin.] 

* * * * * 
(I) [The text of the proposed amend

ment to § 1. 904-4(1) is the same as the 
text of §1.904-4T(l) published elsewhere 
in this issue of the Bulletin.] 

* * * * * 
(n) [The text of proposed § 1.904-4(n) 

is the same as the text of § 1.904-4T(n) 
published elsewhere in this issue of the 
Bulletin.] 

Par. 4. In § 1.904-5, paragraph (h)(3) 
is revised and paragraph (0)(3) is added to 
read as follows: 

§1.904-5 Look-through rules as applied 
to controlled foreign corporations and 
other entities. 

* * * * * 
(h) * * * 
(3) [The text of the proposed amend

ment to §1.904-5(h)(3) is the same as the 
text of § 1.904-5T(h)(3) published else
where in this issue of the Bulletin.l 

* * * * * 
(0) * * * 
(3) [The text of proposed 

§1.904-5(o)(3) is the same as the text of 
§1.904-5T(0)(3) published elsewhere in 
this issue of the Bulletin.] 

Par. 5. Section 1.904-7(g) is added to 
read as follows: 

§1.904-7 Transition rules. 

* * * * * 
(g) [The text of proposed §1.904-7(g) 

is the same as the text of § 1.904-7T(g)( 1 ) 
through (6) published elsewhere in this is
sue of the Bulletin.] 

Par. 6. § 1.904(f)-12(h) is added to read 
as follows: 

§1.904(f)-12 Transition rules. 

* * * * * 
(h) [The text of proposed §1.904-12(h) 

is the same as the text of § I. 904-12T(h)( I) 
through (h)(6) published elsewhere in this 
issue of the Bulletin.] 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on December 20, 
2007. 8:45 a.m., and publi'hed in the issue of the Federal 
Register for December 21. 2007, 72 F.R. 72645) 
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Announcement of Disciplinary Actions Involving 
Attorneys, Certified Public Accountants, Enrolled Agents, 
and Enrolled Actuaries - Reinstatements, Suspensions, 
Censures, Disbarments, and Resignations 
Announcement 2008-5 

Under Title 31. Code of Federal Regu
lations. Part 10. attorney\. certified public 
accountants. enrolled agents. and enrolled 
actuaries may not accept assistance from. 
or assist, any person who is under disbar
ment or suspension from practice before 
the Internal Revenue Service if the assis
tance relates to a matter constituting prac
tice before the Internal Revenue Service 
and may not knowingly aid or abet another 

person to practice before the Internal Rev
enue Service during a period of suspen
sion, disbarment, or ineligibility of such 
other person. 

To enable attorneys, certified public 
accountants, enrolled agents, and enrolled 
actuaries to identify persons to whom 
these restrictions apply, the Director, Of
fice of Professional Responsibility, will 
announce in the Internal Revenue Bulletin 

their names, their city and state, their pro
fessional designation, the effective date 
of disciplinary action, and the period of 
suspension. This announcement will ap
pear in the weekly Bulletin at the earliest 
practicable date after such action and will 
continue to appear in the weekly Bulletins 
for five successive weeks. 

Reinstatement To Practice Before the Internal Revenue 
Service 

Under Title 31, Code of Federal Reg
ulations, Part 10, The Director, Office of 
Professional Responsibility, may entertain 
a petition for reinstatement for any attor-

ney, certified public accountant, enrolled 
agent, or enrolled actuary censured, sus
pended, or disbarred, from practice before 
the Internal Revenue Service. 

Name Address Designation 

Cohen. Peter Edison, NJ CPA 

Brunelle, Roswell 1. Queensbury. NY CPA 

Cohick, Jeffrey S. Newville. PA Enrolled Agent 

Cotroneo. Nicholas McLean. VA CPA 

Layson, David A. Corydon. IN Attorney 

Tomasulo. Maria V. Wantagh. NY CPA 

Emeziem, Kelechi C. Antioch, CA Attorney 

Johnston. Gregory A. Muscatine. IA Attorney 

Shapiro. Sidney C. West Palm Beach, FL CPA 

Hubbard. Cynthia A. Geneva.IL Attorney 

Moss. Steve E. Henderson. NC CPA 

Schaffer. Robert J. Baiting Hollow. NY CPA 

Woods. Dalton C. Carrollton. TX Enrolled Agent 

Brown. Arthur I. Miami. FL CPA 
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The following individuals' eligibility to 
practice before the Internal Revenue Ser
vice has been restored: 

Date of Reinstatement 

June 0 I, 2004 

June 10,2004 

October 30, 2004 

February 28, 2007 

October 06, 2007 

October 16, 2007 

October 17, 2007 

October 17, 2007 

October 29, 2007 

October 31, 2007 

November 29,2007 

December 04, 2007 

December 04, 2007 

December 14,2007 



Consent Suspensions From Practice Before the Internal 
Revenue Service 

Under Title 31, Code of Federal Regu
lations, Part 10, an attorney, certified pub
lic accountant, enrolled agent, or enrolled 
actuary, in order to avoid the institution 
or conclusion of a proceeding for his or 
her disbarment or suspension from prac
tice before the Internal Revenue Service, 

may offer his or her consent to suspension 
from such practice. The Director, Office 
of Professional Responsibility, in his dis
cretion, may suspend an attorney, certified 
public accountant, enrolled agent, or en
rolled actuary in accordance with the con
sent offered. 

Name Address Designation 

Bauman, John J. Battle Creek, MI CPA 

Montgomery, Dwight M. Redlands, CA Attorney 

Deku, John V. Toledo,OH Attorney 

Ying, William F. Beverly Hills, CA CPA 

Brill, Ann M. Sheboygan, WI CPA 

Benvin, Anne C. Phoenix, AZ Enrolled Agent 

Kingman, William B. San Antonio, TX Attorney 

Numey, J. Christopher Hatboro, PA CPA 

Wren, Gary M. Redding, CA Enrolled Agent 

Beck, Brian S. Boston, MA CPA 

Draper, Jeffrey L. Olathe, KS CPA 

Ehrlich, Gary P. Chevy Chase, MD CPA 

The following individuals have been 
placed under consent suspension from 
practice before the Internal Revenue Ser
vice: 

Date of Suspension 

Indefinite 
from 
October 1, 2007 

Indefinite 
from 
October 1, 2007 

Indefinite 
from 
October 8, 2007 

Indefinite 
from 
October 9,2007 

Indefinite 
from 
October 10, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 29,2007 

Indefinite 
from 
November 1, 2007 

Indefinite 
from 
November I, 2007 

Indefinite 
from 
November 1, 2007 
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Name Address 

Garrison, John C. Prairie Village, KS 

Greenslit, Wayne Keene, NH 

Moran, Philip D. Salem, MA 

Wright, Cory Reno, NV 

Turbeville, Mary A. Geyserville, CA 

Saffold, Rodger P. Cleveland, OH 

Voss, Patrick W. Metairie, LA 

Rosner, Ronald I. Manahawkin, NJ 

Johnson, Jr., Stanley Miami, FL 

Designation 

CPA 

CPA 

Attorney 

CPA 

Enrolled Agent 

CPA 

CPA 

CPA 

Attorney 

Date of Suspension 

Indefinite 

from 
November I, 2007 

Indefinite 

from 

November I, 2007 

Indefinite 

from 
November I, 2007 

Indefinite 

from 
November I, 2007 

Indefinite 

from 
November 16, 2007 

Indefinite 

from 
December 1, 2007 

Indefinite 

from 
December I, 2007 

Indefinite 

from 
December 13, 2007 

Indefinite 

from 
December 14, 2007 

Expedited Suspensions From Practice Before the Internal 
Revenue Service 

Under Title 31. Code of Federal Regu
lations, Part 10, the Director, Office of Pro
fessional Responsibility, is authorized to 
immediately suspend from practice before 
the Internal Revenue Service any practi
tioner who, within five years from the date 

Name Address 

the expedited proceeding is instituted (I) 

has had a license to practice as an attor
ney, certified public accountant, or actuary 
suspended or revoked for cause or (2) has 
been convicted of certain crimes. 

Designation 

Crotts. William P. Phoenix. AZ Attorney 

Daugherty. Troy L. Olathe. KS Attorney 
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The following individuals have been 

placed under suspension from practice be
fore the Internal Revenue Service by virtue 
of the expedited proceeding provisions: 

Date of Suspension 

Indefinite 

from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 



Name Address Designation Date of Suspension 

Driscoll. Jr .• Wilfred C. Somerset, MA Attorney Indefinite 
from 
October 16. 2007 

Shah. Ashok S. Manalapan. NJ CPA Indefinite 
from 
October 16. 2007 

Sheline. Calvin L. Camp Verde. AZ CPA Indefinite 
from 
October 16. 2007 

Bosse, Leigh D. Hillsborough, NH Attorney Indefinite 
from 
October 24, 2007 

Webb, James E. Nashville, TN CPA Indefinite 
from 
October 25, 2007 

Gottschalk, Don E. Cedar Falls, IA Attorney Indefinite 
from 
October 31, 2007 

Joy, Steven B. Paton,IA Attorney Indefinite 
from 
October 31, 2007 

Smallwood, Teresa L. Durham, NC Attorney Indefinite 
from 
November 2, 2007 

Donaldson, James F. Denver, CO Attorney Indefinite 
from 
November 15,2007 

Roux. lohnathan M. Fair Oaks, CA CPA Indefinite 
from 
November 20, 2007 

Linville, Wiley T. Denver, CO Attorney Indefinite 
from 
December 4, 2007 

Andrade, Sergio R. Inver Grove Hghts, MN Attorney Indefinite 
from 
December l3, 2007 

Arzani, Mitzi H. Charlotte, NC CPA Indefinite 
from 
December 13, 2007 

Catron, Stephen B. Knoxville, TN Attorney Indefinite 
from 
December 13.2007 

Coulagouri, Louis A. Moorestown, NJ Attorney Indefinite 
from 
December 13, 2007 
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Name Address Designation Date of Suspension 

Crown, Charles K. Blakeslee, PA CPA Indefinite 
from 
December 13, 2007 

George, Philip 1. Great Falls, VA Attorney Indefinite 
from 
December 13, 2007 

Heitz, John P. Oneill, NE Attorney Indefinite 
from 
December 13, 2007 

Jones, William F. Park Rapids, MN Attorney Indefinite 
from 
December 13, 2007 

Khoury, Arthur M. Lawrence, MA Attorney Indefinite 
from 
December 13, 2007 

McGree, Charles A. Fort Payne, AL Attorney Indefinite 
from 
December 13, 2007 

Nason, George H. Franklin, TN Attorney Indefinite 
from 
December 13, 2007 

Owen, Thomas A. Arlington, TX Attorney Indefinite 
from 
December 13, 2007 

Ozulumba, Michael Boston, MA Attorney Indefinite 
from 
December 13,2007 

Phillips, Mark A. Elm Grove, WI Attorney Indefinite 
from 
December 13, 2007 

Simpson, Joseph H. Amite, LA Attorney Indefinite 
from 
December 13, 2007 

Sipes, Laura A. St. Charles, MO Attorney Indefinite 
from 
December 13,2007 

Sullivan, Joseph O. Warwick, NY Attorney Indefinite 
from 
December 13,2007 

Szegda, Michael A. Old Tappan, NJ Attorney Indefinite 
from 
December 13, 2007 

Misch, Paul M. Akron,OH Attorney Indefinite 
from 
December 17, 2007 
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Name Address 

Brenner, Allen L. Long Beach, NY 

Cook, Rirchard B. Cockeysville, MD 

Shang, Wade V. S. San Francisco, CA 

Designation 

Attorney 

Attorney 

CPA 

Date of Suspension 

Indefinite 
from 
December 20, 2007 

Indefinite 
from 
December 20, 2007 

Indefinite 
from 
December 20, 2007 

Suspensions From Practice Before the Internal Revenue 
Service After Appeal 

Under Title 31, Code of Federal Regu
lations, Part 10, after a decision is issued 
by an Administrative Law Judge, either 

Name Address 

Andrews, Ted E. Avon, IN 

party may appeal to the Secretary of the 
Treasury. The following individuals have 
been placed under suspension from prac-

Designation 

CPA 

tice before the Internal Revenue Service 
AFTER an appeal: 

Effective Date 

Indefinite 
from 
October 19, 2007 

Disbarments From Practice Before the Internal Revenue 
Service After Notice and an Opportunity for a Proceeding 

Under Title 31, Code of Federal Regu
lations, Part 10, after notice and an oppor-

tunity for a proceeding before an adminis
trative law judge, the following individu-

Name Address Designation 

Ruocchio, Raymond Havertown, PA CPA 

Roseman, Eric W. Scottsdale, AZ CPA 

Solomon, Stanley Brooklyn, NY CPA 

Marks, Robert Medfield, MA Attorney 

als have been disbarred from practice be
fore the Internal Revenue Service: 

Effective Date 

April 30, 2007 

August 20, 2007 

September 04, 2007 

October 15, 2007 
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Censure Issued by Consent 
Under Title 31, Code of Federal Reg

ulations, Part 10, in lieu of a proceeding 
being instituted or continued, an attorney, 
certified public accountant, enrolled agent, 

or enrolled actuary, may offer his or her 
consent to the issuance of a censure. Cen
sure is a public reprimand. 

Name Address Designation 

Villarreal, Ricardo Houston, TX EA 

Meisgeier, Deborah K. Richmond, TX EA 

O'Brien, Colleen D. Winter Park, FL CPA 

Staver, Peter J. Southgate, MI Attorney 

Weiss, Ira Pittsburgh, PA Attorney 

Orr, William S. Kerrville, TX CPA 

Whitsitt, Richard Panama City, FL CPA 
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The following individuals have con
sented to the issuance of a Censure: 

Date of Censure 

September 24, 2007 

October 16, 2007 

October 24, 2007 

November 06, 2007 

November 29, 2007 

December 04, 2007 

December 04, 2007 



Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 411.-Minimum 
Vesting Standards 
26 CFR 1.41 J(b)-I: Accrued benefit requirements_ 
(Also, § 7805; § 301.7805-1.) 

Accrued benefits; cash balance de
fined benefit pension plans; section 411 
of the Code. This ruling, which pertains to 
a traditional defined benefit pension plan 
that is amended in 2001 for the 2002 plan 
year into a cash balance defined benefit 
pension plan containing an accrued bene
fit formula that is a lump sum-based bene
fit, describes the application of the accrual 
rules of sections 4II(b)(1)(A), (B), and (C) 

of the Code to the fact pattern. 

Rev. Rul. 2008-7 

ISSUE 

Does the defined benefit plan described 
below that was converted from a tradi
tional benefit formula to a lump sum-based 
benefit formula satisfy the accrual rules of 
§ 411(b)(l)(A), (B), and (C) of the Internal 
Revenue Code for the 2002 plan year? 

FACTS 

Plan A is a defined benefit pension plan 
that (prior to the amendment described be-

Age at Beginning of Year 

25 or less 
26-40 
41-50 
51-60 
61 or more 

The annual benefit payable at the age 65 
normal retirement age under the new bene
fit formula is determined by converting the 
hypothetical account balance at that time 
to a straight life annuity. The plan provides 
for the conversion to a straight life annu
ity to be made using the applicable interest 
rate and applicable mortality table, defined 
as the 30-year Treasury rate as published 
by the Commissioner of Internal Revenue 
under § 417 (e )(3) for the month prior to the 
beginning of the plan year, and the mor
tality table published by the Commissioner 
under § 417(e)(3). For 2002, that applica-

low) provided a normal retirement benefit 
payable in the form of a straight life annu
ity commencing at the age 65 normal re
tirement age under the plan equal to the 
product of 1.1 % of average compensation 
for the three consecutive years of service 
with the highest such average multiplied 
by the number of years of service at normal 
retirement age. Under Plan A, the accrued 
benefit (prior to the amendment described 
below) of a participant at any point prior to 
attainment of normal retirement age is the 
benefit, payable in the form of a straight 
life annuity commencing at the age 65 nor
mal retirement age, equal to the product 
of 1.1 % of the participant's highest aver
age compensation at such point multiplied 
by the participant's number of years of ser
vice at such point. Plan A provides that an 
employee commences participation in the 
plan on the first day of the first month af
ter commencing employment, or, if later, 
the first day of the first month following 
attainment of age 21. 

Plan A was amended in 2001 to change 
the plan's benefit formula effective for 
plan years beginning on or after January 1, 
2002. The new benefit formula is a "lump 
sum-based" benefit formula as further de
scribed below. Under the lump sum-based 
benefit formula, a hypothetical account is 

Percentage 

3 
4 
5 
6 
7 

ble interest rate was 5.48% and that appli
cable mortality table was the mortality ta
ble set forth in Revenue Ruling 2001-62, 
2001-2 C.B. 632. 

The amendment to Plan A also changed 
how the accrued benefit of a participant 
is determined under the plan. For partic
ipants who were employed on December 
31, 2001, had completed 15 years of ser
vice, and had attained age 50 as of that 
date, Plan A provides that the accrued ben
efit will be the greater of the accrued ben
efit provided by the hypothetical account 
balance at the age 65 normal retirement 

created for each participant. For partici
pants who were employees on December 
31, 2001, the opening account balance 
was equal to the actuarial present value 
of the participant's accrued benefit deter
mined as of that date. Under Plan A, this 
actuarial present value was determined 
using the applicable interest rate, post-re
tirement mortality using the applicable 
mortality table specified under § 417(e)(3) 
for 2002, and no pre-retirement mortality. 
Thereafter, the hypothetical account bal
ance is credited with hypothetical interest 
at the rate of interest on 3-year Treasury 
Constant Maturities for the month prior to 
the first day of the plan year plus 25 basis 
points (for the 2002 plan year, the rate of 
interest was determined as 3.87%, which 
is 3.62%, the yield on 3-year Treasury 
Constant Maturities for December 2001, 
plus 25 basis points). Additionally, the 
hypothetical account for each participant 
is credited at the end of each accrual com
putation period (which is the plan year) 
with pay credits that are determined as a 
percentage of compensation for the partic
ipant for the plan year. The percentage is 
determined, based upon the age of the par
ticipant at the beginning of the plan year, 
in accordance with the following table: 

age (determined as described above) and 
the accrued benefit determined under the 
pre-conversion formula as in effect on De
cember 31, 2001, taking into account com
pensation and years of service after De
cember 31, 200 I, but not taking into ac
count compensation and years of service 
after December 31, 2005. Plan A refers to 
such participants as grandfathered partici
pants. The accrued benefit provided by the 
hypothetical account balance at the age 65 
normal retirement age is equal to the hy
pothetical account balance at that age (in
cluding projected interest credits under the 
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plan to age 65), converted to a straight life 
annuity commencing at age 65 using the 
applicable interest rate and applicable mor
tality table. 

For participants who were employed on 
December 31. 200 I, and who either had 
not completed 15 years of service or had 
not attained age 50 as of that date (i.e., par
ticipants who are not grandfathered partic
ipants), Plan A provides that the accrued 
benefit at any point in time is determined 
as the greater of (I) the accrued benefit 
determined under the terms of the plan 
under the pre-conversion formula imme
diately before the amendment, but taking 
into account only service and compensa
tion through December 31, 200 I, and (2) 
the accrued benefit provided by the hy
pothetical account balance at the age 65 
normal retirement age (determined as de
scribed above). Accordingly, compensa
tion increases and years of service after 
December 31, 200 I, are not taken into ac
count in determining the accrued benefit 
under the pre-conversion formula. 

For all new participants (i.e., those em
ployees who commenced participation on 
or after January I, 2002), the accrued ben
efit at any point is the accrued benefit pro
vided by the hypothetical account balance 
at the age 65 normal retirement age (deter
mined as described above). 

LAW 

Section 40I(a)(7) provides that a trust 
is not a qualified trust under § 40 I unless 
the plan of which such trust is a part satis
fies the requirements of § 411 (relating to 
minimum vesting standards). 

Section 411 (a) requires a qualified plan 
to provide that an employee's right to the 
normal retirement benefit is nonforfeitable 
upon attainment of normal retirement age 
and that an employee's right to his or her 
accrued benefit is nonforfeitable upon 
completion of the specified number of 
years of service under one of the vesting 
schedules set forth in § 411(a)(2). Sec
tion 411 (a) also requires that a defined 
benefit plan satisfy the requirements of 
§ 4ll(b)(I). 

Section 411(a)(7)(A)(i) defines a par
ticipant's accrued benefit under a defined 
benefit plan as the employee's accrued 
benefit determined under the plan, ex
pressed in the form of an annual benefit 
commencing at normal retirement age, 
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subject to an exception for § 411(c)(3), 
Under § 41I(c)(3), the accrued benefit is 
the actuarial equivalent of the annual ben
efit commencing at normal retirement age 
in the case of a plan that does not express 
the accrued benefit as an annual benefit 
commencing at normal retirement age. 

Section 1.411 (a)-7(a)(1) of the Income 
Tax Regulations provides that, for pur
poses of § 411 and the regulations thereun
der, the accrued benefit of a participant un
der a defined benefit plan is either (A) the 
accrued benefit determined under the plan 
if the plan provides for an accrued bene
fit in the form of an annual benefit com
mencing at normal retirement age or (B) 
an annual benefit commencing at normal 
retirement age which is the actuarial equiv
alent (determined under § 411(c)(3) and 
§ 10411 (c )-1) of the accrued benefit under 
the plan if the plan does not provide for an 
accrued benefit in the form of an annual 
benefit commencing at normal retirement 
age. 

Section 411 (b)( I) provides that a de
fined benefit plan must satisfy one of the 
three accrual rules of § 411(b)(l)(A), (B), 
and (C) with respect to benefits accruing 
under the plan. The three accrual rules 
are the 3% method of § 411 (b)(1 )(A), the 
1331/3% rule of § 411(b)(l)(B), and the 
fractional rule of § 411(b)(l )(C). 

Section 411(b)(1 )(A) provides that a 
defined benefit plan satisfies the require
ments of the 3% method if, under the plan, 
the accrued benefit payable upon the par
ticipant's separation from service is not 
less than (A) 3% of the normal retirement 
benefit to which the participant would be 
entitled if the participant commenced par
ticipation at the earliest possible entry age 
under the plan and served continuously 
until the earlier of age 65 and the normal 
retirement age under the plan, multiplied 
by (B) the number of years (not in excess 
of 33'/3 years) of his or her participation 
in the plan. Section 411(b)(l)(A) provides 
that, in the case of a plan providing re
tirement benefits based on compensation 
during any period, the normal retirement 
benefit to which a participant would be 
entitled is determined as if the participant 
continued to earn annually the average 
rate of compensation during consecutive 
years of service, not in excess of 10, for 
which his or her compensation was high
est. Section 4ll(b)(l)(A) also provides 
that Social Security benefits and all other 

relevant factors used to compute benefits 
are treated as remaining constant as of the 
current plan year for all years after the 
current year. 

Section 4ll(b)(l)(B) provides that a 
defined benefit plan satisfies the require
ments of the 133'/3% rule for a particular 
plan year if, under the plan, the accrued 
benefit payable at the normal retirement 
age is equal to the normal retirement ben
efit, and the annual rate at which any 
individual who is or could be a participant 
can accrue the retirement benefits payable 
at normal retirement age under the plan 
for any later plan year is not more than 
133 1/3% of the annual rate at which the 
individual can accrue benefits for any plan 
year beginning on or after such particular 
plan year and before such later plan year. 

For purposes of applying the 133'13% 
rule, § 411(b)(l)(B)(i) provides that any 
amendment to the plan which is in ef
fect for the current year is treated as in 
effect for all other plan years. Section 
411(b)(l)(B)(ii) provides that any change 
in an accrual rate which does not apply to 
any individual who is or could be a partici
pant in the current plan year is disregarded. 
Section 411 (b)( I )(B)(iii) provides that the 
fact that benefits under the plan may be 
payable to certain participants before nor
mal retirement age is disregarded. Section 
411 (b)(l )(B)(iv) provides that Social Se
curity benefits and all other relevant fac
tors used to compute benefits are treated as 
remaining constant as of the current plan 
year for all years after the current year. 

Section 411 (b)( 1 )(C) provides that ade
fined benefit plan satisfies the fractional 
rule if the accrued benefit to which any par
ticipant is entitled upon his or her separa
tion from service is not less than a frac
tion of the annual benefit commencing at 
normal retirement age to which the partic
ipant would be entitled under the plan as 
in effect on the date of separation if the 
participant continued to earn annually un
til normal retirement age the same rate of 
compensation upon which the normal re
tirement benefit would be computed un
der the plan, determined as if the partici
pant had attained normal retirement age on 
the date on which any such determination 
is made (but taking into account no more 
than 10 years of service immediately pre
ceding separation from service). The frac
tion is a fraction, not exceeding I, the nu
merator of which is the total number of 



the participant's years of participation in 
the plan (as of the date of separation from 
service) and the denominator of which is 
the total number of years the participant 
would have participated in the plan if the 
participant separated from service at nor
mal retirement age. Section 411(b)(l)(C) 
also provides that Social Security benefits 
and all other relevant factors used to com
pute benefits are treated as remaining con
stant as of the current plan year for all years 
after the current year. 

Section 1.411(b)-I(a)(1) provides that 
a defined benefit plan is not a qualified 
plan unless the method provided by the 
plan for determining accrued benefits sat
isfies at least one of the three alternative 
methods in § 1.411 (b)-l (b) for determin
ing accrued benefits with respect to all ac
tive participants under the plan. The three 
alternative methods are the 3% method, the 
133 1/3% rule, and the fractional rule. A 
defined benefit plan may provide that ac
crued benefits for participants are deter
mined under more than one plan formula. 
Section 1.411(b)-I(a)(l) provides that, in 
such a case, the accrued benefits under all 
such formulas must be aggregated in or
der to determine whether or not the ac
crued benefits under the plan for partici
pants satisfy one of these methods. Un
der § 1.411(b)-I(a)(1), a plan may satisfy 
different methods with respect to differ
ent classifications of employees, or sepa
rately satisfy one method with respect to 
the accrued benefits for each such classi
fication, provided that such classifications 
are not so structured as to evade the ac
crued benefit requirements of § 411 (b) and 
§ 1.411(b)-1. 

Section 1.411(b)-1(b)(1)(i) provides 
that a defined benefit plan satisfies the 
requirements of the 3% method for a plan 
year if, as of the close of the plan year, the 
accrued benefit to which each participant 
is entitled, computed as if the participant 
separated from service as of the close of 
such plan year, is not less than 3% of 
the 3% method benefit, multiplied by the 
number of years (not in excess of 331/3) 
of his or her participation in the plan, 
including years after normal retirement 
age. The 3% method benefit is the normal 
retirement benefit to which the partici
pant would be entitled if the participant 
commenced participation at the earliest 
possible entry age for any individual who 
is or could be a participant under the plan 

and served continuously until the earlier 
of age 65 and the normal retirement age 
under the plan. 

Section 1.411 (b)-1(b)(2)(i) provides 
that a defined benefit plan satisfies the 
133 113% rule for a particular plan year 
if (A) under the plan the accrued bene
fit payable at the normal retirement age 
(determined under the plan) is equal to 
the normal retirement benefit (determined 
under the plan), and (B) the annual rate 
at which any individual who is or could 
be a participant can accrue the retirement 
benefits payable at normal retirement age 
under the plan for any later plan year can
not be more than 1331/3% of the annual 
rate at which the participant can accrue 
benefits for any plan year beginning on or 
after such particular plan year and before 
such later plan year. 

Pursuant to § 411(b)(l)(B)(i), § 1.411 
(b )-1 (b )(2)(ii)(A) provides that, for 
purposes of the 133 1/3% rule, any 
amendment to the plan which is in effect 
for the current plan year is treated as 
if it were in effect for all other plan 
years. Pursuant to § 411 (b)(1 )(B )(ii), 
§ 1.411 (b )-1 (b )(2)(ii)(B) provides that any 
change in an accrual rate which change 
does not apply to any individual who is 
or could be a participant in the current 
plan year is disregarded. The regulations 
provide an example illustrating this rule 
under which, for the plan year 1980, a 
plan provides an accrued benefit of 2% 
of the highest 3 years' compensation for 
each year of service and provides that, for 
the plan year 1981. the accrued benefit is 
3% of the highest 3 years' compensation. 
The regulations then state that the change 
in rate does not cause the plan to fail to 
satisfy the 1331/3% rule because in the 
plan year 1980 the change in the accrual 
rate does not apply to any individual who 
is or could be a participant in the plan year 
1980. However, the regulations further 
state that if, for example, a plan were to 
provide for an accrued benefit of 1 % of 
the highest 3 years' compensation for each 
of the first 10 years of service and 1.5% 
of such compensation for each year of 
service thereafter, then the plan would fail 
to satisfy the 133 1/3% rule for the plan 
year even though no participant is actually 
accruing at the 1.5% rate because an 
individual who could be a participant and 
who has over 10 years of service would 

accrue at the 1.5% rate, which exceeds 
133 1/3% of the 1.0% rate. 

Section 1.411 (b )-1 (b )(2)(ii) provides 
that the fact that certain benefits under 
the plan may be payable to certain par
ticipants before normal retirement age is 
disregarded. Section 1.411(b)-I(b)(2)(ii) 
further provides that a plan does not satisfy 
the requirements of § 1.411(b)-I(b)(2) if 
the base for the computation of retirement 
benefits changes solely by reason of an 
increase in the number of years of partici
pation. 

Section 1.41l(b)-1(b)(2)(iii) provides 
examples illustrating the 1331/3% rule. 
One of these examples, Example (3), 
concludes that a plan fails to satisfy the 
133 1/3% rule where the plan provides for 
an annual benefit commencing at age 65 
equal to a percentage of a participant's 
highest 3 years of compensation equal to 
2% for each of the first 5 years of partic
ipation, 1 % for each of the next 5 years 
of participation, and 1.5% for each subse
quent year of participation (even though 
the average rate of accrual in this case is 
not less rapid than ratable). 

Section 1.4ll(b)-I(b)(3)(i) provides 
that a defined benefit plan satisfies the 
fractional rule if the accrued benefit to 
which any participant is entitled is not less 
than the fractional rule benefit multiplied 
by a fraction (not exceeding one) (A) the 
numerator of which is the participant's to
tal number of years of participation in the 
plan, and (8) the denominator of which is 
the total number of years the participant 
would have participated in the plan ifhe or 
she separated from service at the normal 
retirement age under the plan. 

Section 1.411(b)-1(b)(3)(ii) provides 
that the "fractional rule benefit" is the 
annual benefit commencing at normal re
tirement age under the plan to which a 
participant would be entitled if the par
ticipant continued to earn annually until 
normal retirement age the same rate of 
compensation upon which the partici
pant's normal retirement benefit would be 
computed. The rate of compensation is 
computed on the basis of compensation 
taken into account under the plan (but 
taking into account average compensation 
for no more than the 10 years of service 
immediately preceding the determina
tion). For purposes of the fractional rule 
benefit, the normal retirement benefit is 
determined as if the participant had at-
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tained normal retirement age on the date 
any such determination is made. Section 
1.411(b)-I(b)(3)(ii) further provides that, 
for purposes of the fractional rule, for any 
plan year, Social Security benefits and all 
relevant factors used to compute benefits, 
e.R., consumer price index, are treated as 
remaining constant as of the beginning of 
the current plan year for all subsequent 
plan years. 

Section 1.4II(b)-I(b)(3)(iii) provides 
examples illustrating the fractional rule. 
One of these examples, Example (2), con
cludes thaI, in the case of a plan that pro
vides a normal retirement benefit of 1% 
of average compensation multiplied by the 
number of years of plan participation com
pleted by the participant, the plan fails to 
satisfy the fractional rule with respect to 
a participant whose annual compensation 
over an II-year period varies from $17,000 
up to $32,000. If the participant were to 
separate from service at the end of the pe
riod, the participant's annual benefit under 
the plan would be $2,530 commencing at 
age 65 (based on the II years of compen
sation), which is less than $2,561, which, 
taking into account only the last 10 years 
of compensation, is the minimum annual 
benefit under the fractional rule. 

Notice 96-8, 1996-1 C.B. 359, states 
that benefits attributable to interest credits 
under a cash balance plan are in the nature 
of accrued benefits within the meaning of 
~ 10411 (a)-7(a). Notice 96-8 further states 
that, in order for a plan's interest credits to 
satisfy the accrual rules of § 411 (b)( I), the 
interest must be frontloaded. In order for 
interest to be frontloaded, the benefits at
tributable to future interest credits with re
spect to a hypothetical allocation accrue at 
the same time as the benefits attributable 
to the hypothetical allocation. Thus, in de
termining the accrued benefit of a partici
pant under a cash balance plan at any time 
prior to normal retirement age, the balance 
in the cash balance account must be pro
jected with interest credits to normal re
tirement age. (See, however, § 411(a)( 13), 
as added by the Pension Protection Act of 
2006, Public Law 109-280 (PPA '06), for 
special rules which apply to certain hy
brid pension plans for purposes of the vest
ing and distribution rules of §§ 411(a)(2), 
-t II (c)' and 417( e), but which do not apply 

for purposes of the benefit accrual rules of 
§ 411(b)(I)(A)-(C).) 

Notice 2007-6, 2007-3 I.R.B. 272, 
states that, on September IS, 1999, the 
Service's Director, Employee Plans, is
sued a field directive (the 1999 Field 
Directive) requiring that open determina
tion letter applications and examination 
cases that involved the conversion of a 
defined benefit plan formula into a benefit 
formula commonly known as a cash bal
ance formula be submitted for technical 
advice with respect to the conversion's 
effect on the qualified status of the plan. 
Notice 2007-6 further states that in An
nouncement 2003-\' 2003-1 C.B. 281, 
the Service announced that the cases that 
were the subject of the 1999 Field Di
rective would not be processed pending 
issuance of regulations addressing age dis
crimination. Further, Notice 2007-6 states 
that the Service will resume processing the 
determination letter and examination cases 
that were the subject of the 1999 Field 
Directi ve and Announcement 2003-1. 
Notice 2007-6 refers to these plans as 
"moratorium plans." 

ANALYSIS 

A plan satisfies the accrual rules of 
§ 411(b)(l)(A), (B), and (C) if, for all 
participants, the accrued benefit of each 
participant satisfies one of the three al
ternative methods (the 3% method, the 
133 1/3% rule, or the fractional rule). In 
applying each of the three alternative 
methods to a participant (including, in 
the case of the 133 113% rule, anyone who 
could be a participant), ~ 1.411 (b )-1 (a)(1) 
requires that the benefits under all formu
las applicable to the participant must be 
aggregated. Therefore, even if one for
mula applicable to a participant by itself 
would produce a benefit that satisfies the 
133 1/3% rule, and another formula by itself 
would produce a benefit that satisfies the 
fractional rule, the total benefit provided 
by the interaction of the two formulas 
must accrue in a manner that satisfies at 
least one of the three alternative methods. 

If the benefits of all participants do 
not satisfy the same accrual rule, the 
plan is permitted to satisfy one of the 
accrual rules for some participants and 
another accrual rule for other participants, 

but only if the different classification 
of participants is not so structured as to 
evade the accrued benefit requirements 
of § 411(b)(I)(A), (B), and (C). Pursuant 
to § 10411 (b )-1 (a)(I), this determination 
of whether the different classification of 
participants is not so structured as to evade 
the accrued benefit requirements is made 
with consideration of which classification 
of participants is satisfying which of the 
three accrual rules. Another consideration 
in this determination is whether the as
signment of a participant to a classification 
will change merely because of the passage 
of time. 

When determining the accrued benefit 
for purposes of whether a plan satis
fies the accrued benefit requirements of 
§ 411(b)(l)(A), (B), and (C), the accrued 
benefit as determined for purposes of § 411 
is tested regardless of how the accrued 
benefit may be defined in the plan. Thus, 
if the plan does not define the accrued ben
efit as an annual benefit commencing at 
normal retirement age, the annual benefit 
commencing at normal retirement age that 
is the actuarial equivalent of the accrued 
benefit under the plan is tested to deter
mine whether the plan satisfies the accrued 
benefit requirements of § 411 (b)(1 )(A), 
(B), and (C). 

Analysis of 133 1/3% Rule in GeneraP 

Under the 133 113% rule, the annual rate 
at which the retirement benefits payable 
at normal retirement age accrue under the 
plan (the annual rate of accrual) must be 
determined under the terms of the plan for 
anyone who is or could be a participant in 
the plan. The annual rate of accrual with 
respect to a participant is determined for 
the current plan year and all future plan 
years. Then the annual rate of accrual for 
any future plan year is compared to the an
nual rate of accrual for any year beginning 
on or after the current plan year, and be
fore such future plan year, to see whether 
the ratio of the later annual rate of accrual 
to the earlier annual rate of accrual exceeds 
133 113%. 

Pursuant to § IAll(b )-1 (a)(1), the an
nual rate of accrual for a plan year is de
termined by aggregating all benefit formu
las. Furthermore, the value of all relevant 
factors used to determine benefits for the 

I Bt'L"Jlhc the hl'nt'flh pro\ llkd h~ Pbn A. hnth ht'fnrt' cmd after the ,,:On\er"lon, ac('rue over a period of years m exct)s of 33 113 years, Plan A fail~ tu satisfy the 3% method. Accordingl), the 
Jn~d~", ...... tart ... \\ith the 1.~.'1/\(;'- rule 
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current plan year is kept constant in deter
mining the annual rates of accrual for fu
ture years. Thus, for example, for the plan 
year under consideration, which is 2002, 
the 3.87% interest crediting rate, the 5.48% 
applicable interest rate under § 417(e)(3), 
and the applicable mortality table under 
§ 417(e)(3) are assumed to remain constant 
in determining the annual rate of accrual 
for each plan year after 2002. 

If a plan has a single benefit formula, 
the annual rate of accrual for a plan year 
is generally determined as the increase in 
the accrued benefit under that benefit for
mula for the plan year. If a plan has more 
than one benefit formula applicable to a 
participant, the annual rate of accrual for 
the participant for the plan year must be de
termined using a single methodology, such 
as the increase in the dollar amount of the 
accrued benefit or the increase in the dollar 
amount of the accrued benefit expressed as 
a percentage of compensation for the plan 
year. Thus, the annual rate of accrual may 
be determined as the difference between 
(A) the dollar amount of the accrued ben
efit as a percentage of average compensa
tion at the beginning of the plan year and 
(B) the dollar amount of the accrued ben
efit as a percentage of average compensa
tion at the end of the plan year. In applying 
the 133 1/3% rule for a plan year, whichever 

Age at Beginning of Plan Year 

21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 

methodology is used to determine the an
nual rate of accrual must be used consis
tently for all plan years (that is, the current 
plan year and all future plan years). 

In applying the 133 1/3% rule, the analy
sis considers at least three groups of em
ployees. The three groups are (I) those 
who became employed after December 31, 
2001 (who will accrue benefits solely un
der the lump sum-based benefit formula), 
(2) those who were not grandfathered par
ticipants but who were employed on De
cember 31, 2001 (who will accrue some 
benefits under the lump sum-based benefit 
formula, but whose benefits were "frozen" 
under the pre-conversion formula), and (3) 
the grandfathered participants (who will 
accrue benefits for a time under both the 
pre-conversion formula and the lump sum
based benefit formula). 

Analysis of the 133 1/3% Rule for New 
Employees 

For the group of new employees, the 
annual rate of accrual for a plan year is 
most easily determined as the increase in 
the dollar amount of the accrued bene
fit payable at the age 65 normal retire
ment age for a plan year expressed as a 
percentage of compensation for the plan 
year. Thus, for any year, the annual rate 
of accrual is determined by multiplying the 

compensation of a participant for the plan 
year by the percentage from the table of 
pay credit percentages set forth under the 
facts above, accumulating such result with 
hypothetical interest to age 65, converting 
the accumulation at age 65 to a single life 
annuity, and dividing the result by com
pensation for the year. Accordingly, the 
annual rate of accrual for a year will de
pend on the pay credit for the year, future 
interest credits, and the conversion factor. 
For purposes of applying the 133 1/3% rule 
to the plan, the interest crediting rate (the 
current year's value of the three-year Trea
sury Constant Maturity rate plus 25 ba
sis points) and the conversion factor for 
future years (using the applicable interest 
rate and the applicable mortality table un
der § 417(e)(3) for 2002) are assumed to 
be the same as for the current plan year. 

For 2002, the three-year Treasury Con
stant Maturity rate is 3.62% (which is the 
rate for December 200 I), and the result
ing hypothetical interest crediting rate is 
3.87%. For 2002, the 30-year Treasury 
rate is 5.48% (the rate for December 2001) 
and the applicable mortality table is the ta
ble set forth in Rev. Rul. 2001-62. The 
following table shows the annual rates of 
accrual for each age assuming that these 
values for 2002 remain the same for future 
plan years: 

Annual Rate of Accrual 

1.41% 
1.35% 
1.30% 
1.26% 
1.21 % 
1.55% 
1.49% 
1.44% 
1.38% 
1.33% 
1.28% 
1.24% 
1.19% 
1.15% 
1.10% 
1.06% 
1.02% 
0.98% 
0.95% 
0.91% 
1.10% 
1.06% 
1.02% 
0.98% 
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Age at Beginning of Plan Year 

45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 

As may be seen by inspection of the ta
ble. the annual rate of accrual for any later 
year is not more than 133'/3% of the an
nual rate of accrual for any earlier year and. 
thus, the lump sum-based benefit formula 
standing alone satisfies the 133'13% rule. 
For example, in considering a participant 
who is age 21 in 2002, the highest ratio 
of any future annual rate of accrual to any 
earlier rate is 128.1 % (which is less than 
133'/3%). This occurs at age 26, where the 
ratio of 1.55% (which also happens to be 
the highest rate of accrual) to the 1.21 % 
rate for age 25 (which is the smallest rate 
between ages 21 and 26) is 128.1%. 

Analysis of the 133'/3% Rule for 
Participants Who Are Not Grandfathered 
Participants 

For participants who were employed 
on December 31, 2001, and who were not 
grandfathered participants, the accrued 
benefit under the pre-conversion formula 
does not increase after 200 I. and the 
participants will only accrue benefits un
der the lump sum-based benefit formula. 
However. whether there is any increase in 
the accrued benefit of a participant will 
depend on the extent to which the new 
lump sum-based benefit formula provides 
a benefit that exceeds the benefit that had 
been accrued under the pre-conversion 
formula as of December 31, 2001. If. for 
a period of years, the lump sum-based 
benefit formula does not provide a greater 
benefit than the frozen accrued benefit 
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Annual Rate of Accrual 

0.94% 
0.91% 
0.87% 
0.84% 
0.81% 
0.78% 
0.90% 
0.87% 
0.84% 
0.80% 
0.77% 
0.75% 
0.72% 
0.69% 
0.66% 
0.64% 
0.72% 
0.69% 
0.67% 
0.64% 

under the pre-conversion formula as of 
December 31, 200 I, then there is a period 
where the annual rate of accrual is zero. 
After that period, there will be a period 
of a positive annual rate of accrual as the 
lump sum-based benefit formula begins to 
provide a benefit that exceeds the frozen 
accrued benefit under the pre-conversion 
formula. 

Ordinarily, a period of a zero annual 
rate of accrual followed by a period of pos
itive annual rates of accrual would result in 
a plan fail ing to satisfy the 13 3'1J % rule. 
However, because there is no ongoing ac
crual under the pre-conversion formula for 
these participants for service after the Jan
uary I, 2002 effective date of the con
version amendment, the lump sum-based 
benefit formula is the only formula under 
the plan (other than the § 41 I (d)(6) pro
tected benefit), and, pursuant to the spe
cial rule of § 411 (b)(1 )(B)(i), that formula 
is treated as if it were in effect for all other 
plan years. Accordingly, the benefits un
der the lump sum-based benefit formula 
are the only benefits that need to be consid
ered for purposes of applying the 133'13% 
rule (and the § 41 I (d)(6) protected bene
fit under the pre-conversion formula ac
crued through the date of conversion is 
disregarded in applying § 41I(b)(l)(B». 
As illustrated above. the lump sum-based 
benefit formula standing alone satisfies the 
133lf3l7o rule, and Plan A thus satisfies the 
rule for participants who are not grandfa
thered participants. 

Analysis of the 133'13% Rule for 
Grandfathered Participants Age 61 and 

Above 

For participants who are grandfathered 
participants, the pre-conversion formula 

continues for a period of four years after 
the effective date of the amendment and 
thus is not disregarded pursuant to the spe
cial rule of § 41 1 (b)(l)(B)(i). For grand

fathered participants who are age 61 or 
above on January I. 2002, the pre-con
version formula continues at least through 
normal retirement age (age 65), and, based 
upon calculations using the 3.87% cred
iting rate and the applicable interest rate 
and applicable mortality table, such par
ticipants have an annual rate of accrual of 
1.1 %, the rate of accrual under the pre-con
version formula (because the lump sum
based benefit formula never provides a 
higher benefit). Thus, the annual rate of 
accrual through normal retirement age will 
continue to be 1.1 % of highest average 
compensation, and the plan satisfies the 
133'13% rule with respect to those partic
ipants. 

Analysis of the 133'13% Rule for 
Grandfathered Participants Below Age 61 
Who Do Not Accrue Additional Benefits 
Under the Lump Sum-Based Benefit 
Formula Before Normal Retirement Age 

For grandfathered participants who are 
at least age 50 and not yet age 61 on Jan
uary I, 2002, the pre-conversion formula 



provides a greater benefit for the next four 
years after the amendment (assuming, as 
required under § 41l(b)(l)(B)(iv), that the 
relevant factors used to compute benefits 
as of 2002 are held constant in the fu
ture). Thereafter, the accrued benefit un
der the pre-conversion formula does not 
increase, and the participants will only ac
crue benefits under the lump sum-based 
benefit formula. However, whether there 
is any increase in the accrued benefit of a 
participant after 2005 and before normal 
retirement age will depend on the extent 
to which the new lump sum-based benefit 
formula provides a benefit that exceeds the 
benefit that had been accrued as of Decem
ber 31, 2005. If there is a period of time 
after December 31, 2005 when the benefit 
under the pre-conversion formula (taking 
into account service at least through De
cember 31, 2005) remains larger than the 
benefit under the lump sum-based formula, 
then there will be a period of zero annual 
rates of accrual. Assuming that the rele
vant factors in effect for the 2002 plan year 
remain the same for all future plan years, 
for grandfathered participants who are at 
least age 55 and not yet age 61 on January 
1, 2002, the period of zero annual rates of 
accrual extends at least through the age 65 
normal retirement age, because the bene
fit payable at age 65 under the plan will 
be the accrued benefit under the pre-con
version formula as of December 31, 2005. 
Because the annual rate of accrual for these 
participants changes from 1.1 % to zero, 
and then does not increase prior to nor
mal retirement age, Plan A satisfies the 
133 113% rule with respect to these partic
ipants for 2002. 

Analysis of the 133 1/3% Rule for 
Grandfathered Participants Below Age 
61 Who Do Accrue Additional Benefits 
Under the Lump Sum-Based Benefit 
Formula Before Normal Retirement Age 
(Age 50 to 55) 

For grandfathered participants who are 
at least age 50 and not yet age 55 on Jan
uary 1, 2002, assuming as required under 
§ 411 (b)(1 )(B )(iv) that the relevant factors 
used to compute benefits as of 2002 re
main constant in the future, the period of 
zero accruals after 2005 will be followed 
by a period of annual rates of accrual prior 
to normal retirement age greater than zero. 
In such a case, the later annual rate of ac-

crual which is greater than zero will ex
ceed 133 1/3% of the zero annual rate of ac
crual, and thus Plan A does not satisfy the 
133 1/3% rule with respect to these partici
pants for 2002. 

The effect on grandfathered partici
pants who are at least age 50 and not yet 
age 55 on January 1, 2002, may be illus
trated by a participant who commenced 
participation at age 35 with compensation 
of $40,000. Assume that the participant's 
compensation increased at the rate of 3% 
per year in the years before 2002. The par
ticipant on December 31, 200 1, was age 
50, had 15 years of service, and had high
est average compensation of $58,758. Ac
cordingly, the participant's accrued benefit 
at that date is $9,695 per year (1.1 % of 
$58,758 multiplied by 15 years of service) 
payable at normal retirement age. At age 
54, 4 years after the conversion, assuming 
the participant's compensation remains 
constant at the 2001 level, the participant 
would have an accrued benefit under the 
pre-conversion formula of $12,645 per 
year (1.1 % of $60,504 multiplied by 19 
years of service) payable at normal retire
ment age. The opening account balance at 
January 1, 2002, is $49,352. Taking into 
account expected hypothetical contribu
tions to the account in accordance with the 
table of pay credit percentages above, and 
assuming that the hypothetical account is 
credited with interest at 3.87%, the cash 
balance account would provide a benefit 
of less than $12,645 for the first 9 plan 
years after conversion. Therefore, there 
would be a period of approximately 5 
plan years (after the 4-year period of con
tinued accruals under the pre-conversion 
formula) for which the participant has no 
increase in his or her accrued benefit (i.e., 

effectively an annual rate of accrual of 
zero). In approximately the 10th plan year 
after the conversion, the participant would 
have a small annual rate of accrual and the 
participant would have a relatively larger 
annual rate of accrual in the remaining 5 
plan years until age 65. 

Thus, there are some grandfathered par
ticipants who are at least age 50 and not 
yet age 55 with respect to whom Plan A 
fails to satisfy the 133 1/3% rule for 2002. 
Accordingly, Plan A cannot satisfy the ac
crual rules unless it can satisfy the accrual 
rules through the use of the fractional rule. 
While the fractional rule cannot effectively 
be used on a permanent basis for Plan 

A (for the reasons discussed below), the 
post-conversion transitional accruals un
der the pre-conversion formula result in a 
pattern of accrued benefits that may satisfy 
the fractional rule on a temporary basis for 
the grandfathered participants who are at 
least age 50 and not yet age 55 on January 
1, 2002. Therefore, Plan A may be able 
to satisfy the accrual rules using the frac
tional rule for these participants, and the 
133 1/3% rule for the other participants. 

Analysis of Fractional Rule for 
Grandfathered Participants Age 50 to 55 

In order to apply the fractional rule to 
the grandfathered participants in Plan A 
who do not satisfy the 133 113% rule, the 
fractional rule benefit must be determined 
for each such participant. This benefit is 
determined under the terms of the plan by 
assuming that participation continues to 
normal retirement age, and that all relevant 
factors used to determine benefits are kept 
constant as of the current year for all years 
after the current year. The fractional rule 
benefit for a participant is also determined 
by reflecting all of the participant's prior 
compensation and years of participation, 
and assuming that the participant contin
ues to earn the same rate of compensation 
in future years that is taken into account 
under the plan, but taking into account no 
more than 10 years of compensation. For 
this purpose, the number of years of com
pensation that would be taken into account 
under the plan, pursuant to § 411(b)(l)(C) 
and § 1.411 (b )-1 (b )(3 )(ii)(A), is deter
mined as if the participant had attained 
normal retirement age on the date the de
termination is made. 

The fractional rule benefit, as so de
termined, is multiplied by a fraction, the 
numerator of which is the number of years 
of participation at each future point, and 
the denominator of which is the number of 
years of participation the participant will 
have if participation continues through 
normal retirement age. If, for the current 
plan year and each future plan year, the 
accrued benefit under the plan equals or 
exceeds the result obtained by multiplying 
the fractional rule benefit by the applicable 
fraction for that year, the plan satisfies the 
fractional rule with respect to that partici
pant for the current plan year. 

For grandfathered participants who are 
at least age 50 and not yet 55 on January 
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1, 2002. the fractional rule benefit is the 
greater of the benefit that is projected to be 

provided by the pre-conversion benefit for

mula and the benefit that will be provided 
by the hypothetical account of each par
ticipant. based upon the participation and 

compensation history of the participant. In 
determining the benefit that will be pro

vided by the hypothetical account. future 
pay credits are determined by assuming 
that compensation for each future year is 
equal to the average of the compensation 
taken into account under the plan for the 
immediately preceding 10 years of partic
ipation (or for all years of participation for 
employees with less than 10 years of par
ticipation). 

The fractional rule benefit for a partici
pant may be determined at a date as illus
trated by the following steps: 

(I) Assuming that the participant had no 
additional service, participation, or com
pensation after the date of determination, 
determine which benefit formula would 
provide the benefit payable at normal re
tirement age under the plan (based on all 
other relevant factors on such date). 

(2) For the formula determined in step 
(1), determine the number of years of ser
vice for which compensation is taken into 
account under that formula as of the de
termination date. For this purpose. where 
the lump sum-based benefit formula is the 
formula in step (I) and the plan provided 
for the establishment of an opening ac
count balance equal to the present value 
of the accrued benefit determined under 
the pre-conversion formula. the number of 

Age2 Fraction 

51 16/30 
52 17/30 
53 18/30 
54 19/30 
55 20/30 
56 21130 
57 22/30 
58 23/30 
59 24/30 
60 25/30 
61 26/30 
62 27/30 
63 28/30 
64 29/30 
65 30/30 

: Age at the end (If the plan year 
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years of service is the number of years of 
service taken into account in determining 

that balance, plus one year for each year 
since the initial account balance was 

determined. 
(3) Determine the participant's average 

compensation as of the determination date 
for the immediately 10 preceding years or. 
if less, the number of years determined in 

step (2). 
(4) Assume that the participant's com

pensation for each future year of partic
ipation until attainment of normal retire
ment age is the average compensation de

termined in step (3). 
(5) Determine the participant's frac

tional rule benefit as the benefit that would 
be payable upon attainment of normal re
tirement age under the plan by applying 
the plan formulas based on future partici
pation using the compensation determined 
under step (4) and based on the assump
tion that all other relevant factors remain 
constant through normal retirement age 
at the values for the date on which the 
determination is being made. 

Under these facts, where the pattern of 
accruals results from a transition from a fi
nal average pay formula that satisfies the 
fractional rule to an accumulation formula 
that satisfies the 133 1/3% rule by provid
ing the greater of the benefit under the 
final average pay formula or the bene
fit under the lump sum-based benefit for
mula during the transition period, the clas
sification of participants between at least 
age 50 and not yet age 55 on January 
1, 2002 (including the use of the frac
tional rule with respect to such partici-

pants) is not a classification that is struc· 
tured to evade the accrued benefit require
ments of § 411(b)(l)(A), (B). and (C) or 

§ 1.411(b)-1. Accordingly, the grandfa
thered participants in Plan A whose annual 

rate of accrual fails the 133 1/3% rule may 
pass the accrual rules of § 411 (b)( I )(A), 
(B), and (e) by using the fractional rule. 

To illustrate this, consider the grand
fathered participant described above Who 
commenced participation at age 35. For 
the plan year under consideration. which 
is 2002, this participant had a projected 
benefit at the age 65 normal retirement 
age under the pre-conversion 1.1 % for
mula (based on service through the end 
of the grandfathering period and using the 
compensation determined under Steps 1 
through 4 above. which is $58,758) equal 
to $12.281. The projected benefit from the 
hypothetical account balance at the age 65 
normal retirement age (assuming the pay 
credit percentages under the table above 
and future compensation of $58,758, and 
that the 3.87% interest crediting rate, the 
5.48% applicable rate, and the applicable 
mortality table remain the same for future 
years) is $13,999. Therefore, the frac
tional rule benefit is $13,999. As may be 
seen from the following table, the accrued 
benefit under the plan (the greater of the 
$12,281 benefit under the prior 1.1 % for
mula and the benefit provided by the hy
pothetical account balance) is not less than 
the pro rata portion of the fractional rule 
benefit at the end of each future year. Ac
cordingly, the benefit with respect to this 
participant satisfies the fractional rule for 
2002. 

Fraction times $13,999 Accrued Benefit at 
End of Year Per Plan 

$7,466 $10,341 
$7,933 $10,998 
$8,399 $11,634 
$8,866 $12,281 
$9,333 $12,281 
$9,799 $12,281 
$10,266 $12,281 
$10,733 $12,281 
$11,199 $12,281 
$11,666 $12,281 
$12,132 $12,461 
$12,599 $12,867 
$13,066 $13,259 
$13,532 $13,636 
$13,999 $}3,999 



Because the accrued benefit of this par
ticipant at any future point will not be less 
than the result obtained by multiplying the 
fractional rule benefit by the ratio of the 
number of years of participation to that 
point to the total number of years of partic
ipation the participant will have at normal 
retirement age, Plan A satisfies the frac
tional rule for this participant for 2002. 

If Plan A can make a similar demonstra
tion for all grandfathered participants at 
least age 50 and not yet age 55 on January 
1, 2002, then Plan A can satisfy the frac
tional rule for these participants and the 
1331/3% rule for all other participants. Un
der the facts presented, it is expected that 
such a demonstration will show that, for 
2002, the fractional rule is satisfied for all 
participants whose accrual patterns were 
unable to satisfy the 133 1/3% rule.3 

HOLDING 

Plan A satisfies the 133 113% rule of 
§ 411 (b)(1 )(B) for 2002 for all participants 
except the grandfathered participants who 
are at least age 50, but not yet age 55, on 
January 1, 2002. Under the above facts, 
the class of grandfathered participants who 
are at least age 50, but not yet age 55, on 
January 1, 2002, is not a classification that 
is structured to evade the accrued benefit 
requirements of § 411(b)(1)(A), (B), and 
(C) and § 1.411 (b )-1 so that the fractional 
rule may be used for these participants. 
With respect to the grandfathered partici
pants who are at least age 50, but not yet 
age 55, on January 1, 2002, if the accrued 
benefits of these participants satisfy the 
fractional rule of § 411 (b)(1 )(C) as set 
forth in this revenue ruling, Plan A satis
fies the accrual rules of § 411(b)(1)(A), 
(B), and (C) for 2002. 

Satisfaction of Accrual Rules in Future 
Years 

The analysis and holding in this revenue 
ruling only address the 2002 plan year. 
It is possible for a plan described in the 
facts of this revenue ruling to fail to sat
isfy the accrual rules of § 411(b)(l)(A), 
(B), and (C) for a subsequent year, either 
due to changes in relevant factors that are 
treated as constant for any given year or 
due to changes in facts relating to plan par-

ticipants. For example, in the facts ad
dressed in this revenue ruling, whether the 
pattern of increasing pay credits results in 
an annual rate of accrual which is more 
than 133 1/3% ofthe annual rate of accrual 
for any earlier year is affected by the rate 
of interest that is credited under the plan 
(which is treated as constant for all future 
years for purposes of applying the accrual 
rules of § 411(b)(1)(A), (B), and (C) to any 
year). In the year 2002, that interest rate is 
3.87%. If the rate of interest credited un
der the plan for a later year were to be less 
than 1.58%, Plan A would not satisfy the 
133 1/3% rule for that later year for partic
ipants who are not grandfathered partici
pants and thus would need to be amended 
in order to satisfy the 133 1/3% rule. 

As another example, if the grandfa
thered participant described above who did 
not satisfy the 133 1/3% rule were to con
tinue to have compensation increases in 
years after 2002 at an annual 3% rate, then 
by 2013 the fractional rule benefit would 
be so large that the aggregate accrued ben
efit of the participant for that year would 
be less than the result obtained by multi
plying that larger fractional rule benefit 
by the applicable fraction (the number of 
years of participation to that time to the 
total number of years of participation the 
participant will have at normal retirement 
age). Accordingly, even compensation 
increases that are regular and predictable 
can result in Plan A failing to satisfy the 
fractional rule for the grandfathered par
ticipants. Moreover, the possible volatility 
resulting from unpredictable future com
pensation increases is a major reason why 
the fractional rule cannot effectively be 
used on a permanent basis for plans such 
as Plan A. 

If changes to relevant factors such as a 
decrease in the interest crediting rate or an 
increase in future compensation were to re
sult in a failure to satisfy the accrual rules, 
the plan's benefit formula would need to 
change. Some of the types of changes that 
may be used are outlined below with re
spect to Plan A. Any change would need 
to satisfy applicable qualification require
ments, including satisfaction of the anti
cutback rules of § 411(d)(6) and the re
quirement that a plan provide benefits that 
are definitely determinable. 

In order to bring the plan into compli
ance in the event of a decrease in the inter
est crediting rate, Plan A's benefit formula 
could be changed to increase the hypothet
ical pay credits at the earlier ages, reduce 
the hypothetical pay credits at the higher 
ages, or a combination of an increase at 
the lower ages and a reduction at the higher 
ages. The resulting pattern of pay credits 
would have to be less steep than before in 
order for the 133 113% rule to be satisfied 
using the lower interest crediting rate. Plan 
A could also provide an interest crediting 
rate higher than 1.58% for that year and all 
future years for participants for whom the 
133 113% rule is not satisfied, but any such 
minimum rate could not result in a rate of 
interest which exceeds a market rate of in
terest under § 411(b)(5)(B)(i)(I), as added 
to the Code by PPA '06. 

It may be possible that Plan A could 
be changed to adjust the hypothetical pay 
credits to ensure compliance with the ac
crual rules of § 411(b)(1)(A), (B), and (C) 
for future years. Such a provision would 
need to provide that if the interest crediting 
rate at the beginning of any plan year is less 
than 1.58%, the hypothetical pay credits 
are adjusted so that the resulting pattern of 
pay credits satisfies the 133 1/3% rule using 
the interest crediting rate for the year. Any 
such possible provision would need to in
clude specific rules on how the adjustment 
is made, which would typically be depen
dent on the extent to which the interest 
crediting rate is less than 1.58%. Further
more, the provision would need to be clear 
as to what happens in future years should 
the interest crediting rate again change. 
Note that it may be difficult to design such 
provisions and, furthermore, difficult to 
put them into effect in actual plan opera
tions on a timely basis. 

With respect to the possibility that com
pensation increases for any future year 
may result in a plan failing to satisfy the 
fractional rule for that year, provisions 
would be necessary either to ensure that 
the plan could instead satisfy the 133 113% 
rule for that year (as described in the pre
ceding two paragraphs) or to provide a 
combination of increases in the accrued 
benefit for earlier years or decreases in the 
accruals for future years (but § 411(d)(6) 
would not permit decreases for service 

3 It is similarly likely that a demonstration will show that. for 2002. the fractional rule is satisfied for all grandfathered participants age 55 or above on January I. 2002. Also. the use of the 
fractional rule with respect to all such participants is not a classification that is so structured as to evade the accrued benefit requirements of § 411 (b)f\ )(A). (B). and (e) and § 1.411(b)-1. 
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before the applicable amendment date) 

in order to satisfy the fractional rule for 

that year. However, unlike the discussion 

above concerning interest crediting rates, 
it is not clear how a provision to alter 

accrual rates or accrued benefits could be 

implemented annually by a plan provision 

in the absence of relevant participant infor

mation such as the compensation history 
through the plan year. It may be possi
ble to limit the compensation taken into 

account for any participant by providing 

that only compensation increases up to 

some specified percentage are taken into 
account. However, any such provision 

would be difficult to design and extremely 
difficult to put into effect in actual plan 
operations on a timely basis. 

Section 7805(b) Relief 

Under the authority of § 7S05(b), this 
paragraph provides relief for plans under 
which a group of employees specified un
der the plan receives a benefit equal to 
the greatest of the benefits provided un
der two or more formulas (an applicable 
"greater-of' benefit), provided that each 
such formula standing alone would sat
isfy an accrual rule of § 411 (b)(1 )(A), (B), 
or (C) for the years involved. This re
lief applies to a plan only if either: (I) 
as of February 19, 200S, the plan provi
sions under which the applicable "greater
of' benefit is provided have been the sub
ject of a favorable determination letter; 
(2) as of February 19, 2008, a remedial 
amendment period under § 401(b) for the 
plan provisions under which the applica
ble "greater-of' benefit is provided has 
not expired; or (3) the plan is otherwise 
a "moratorium plan" as defined in Notice 
2007-6. Under the relief set forth in this 
paragraph, for plan years beginning before 
January 1,2009, the Service will not treat 
a plan described in the preceding sentence 
as failing to satisfy the accrual rules of 
§ 411 (b)(1 )(A), (8), and (C) solely because 
the plan provides an applicable "greater
of' benefit, where the separate formulas, 
standing alone, would satisfy an accrual 
rule of § 411(b)(l)(A), (8), and (C). For 
this purpose, a plan described in (2) that 
provides a group of employees specified 
under the plan an applicable "greater-of' 

benefit can be retroactively amended4 so 

that each formula, standing alone, would 

satisfy an accrual rule of § 411 (b)(I )(A), 

(8), and (C) for the years involved. For 

example, a moratorium plan that has a de

termination letter request pending under 

which the lump sum-based benefit formula 

standing alone fails to satisfy the accrual 
rules of § 411(b)(l)(A), (B), and (C) for 

a plan year beginning before January I, 

2009 (because the interest credits under the 

plan are insufficient to compensate for the 

effect of age-based or service-based pay 
credits) can be retroactively amended so 

that the lump sum-based benefit formula 
satisfies an accrual rule of § 411 (b)( I )(A), 

(8), and (C) for the years involved. 

The relief under the prior paragraph 
does not extend to other issues under 
§ 411. Accordingly, before a favorable 
determination letter can be issued, the plan 
must otherwise satisfy the requirements 
of § 411.5 Thus, for example, in order to 

avoid a forfeiture of the accrued benefit 
under the plan for purposes of § 411, or to 
ensure compliance with the accrual rules 
of § 411 (b)( 1 )(A), (8), and (C), the annual 

benefit payable at normal retirement age 
attributable to the lump sum-based benefit 
formula at the end of the current year must 
not change thereafter, assuming that no 
change were to occur in any relevant factor 
used to determine benefits and disregard
ing any future pay credits (e.g., under the 
plan, the annual benefit payable at normal 
retirement age attributable to the lump 
sum-based benefit formula as of the end 
of a year cannot increase or decrease after 
that year due merely to operation of the 
plan and the passage of time, as opposed 
to additional pay credits or changes in a 
relevant factor used to determine benefits). 

DRAFTING INFORMATION 

The principal author of this rev
enue ruling is James E. Holland, Jr. 
of the Employee Plans, Tax Exempt 
and Government Entities Division. 
Mr. Holland may be reached bye-mail at 
Reti rementPlanQue stions@irs.gov. 

4 Any such amendment must satisfy the anticutback rules of § 411(d)(6). 

Section 6662.-lmposition 
of Accuracy-Related 
Penalty on Underpayments 

Guidance i~ provided concerning when informa
tion shown on a return in accordance with the applica
ble forms and instructions will be adequate disclosure 
under section 6662(d) for purposes of reducing an un
derstatement of income tax. See Rev. Proc. 2008-14. 

page 435. 

Section 6694.-Understate
ment of Taxpayer's Liability 
by Tax Return Preparer 

Guidance is provided concerning when infonna
tion shown on a return in accordance with the appli
cable forms and instructions will be adequate disclo
sure under section 6694(a) for purposes of reducing 
an understatement of income tax due to a return pre· 
parcr's unrealistic position. See Rev. Proc. 2008-14. 
page 435. 

Section 7805.-Rules 
and Regulations 
26 CFR 301.7805-1: Rules and regulations. 

Whether section 7805(b) relief applies for certain 
plans under which a group of employees specified un
der the plan receives a benefit equal to the greatest 
of the benefits provided under two or more formu
las (an applicable "greater-of' benefit), provided that 
each such formula standing alone would satisfy an ac
crual rule of section 411 (b)( 1 )(A), (B), or (e) for the 
years involved. See Rev. Rul. 2008-7. page 419. 

Section 9701.-Definitions 
of General Applicability 
26 CFR 300.7: Enrollment of enrolled actuary fee. 

T.D.9370 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 300 

User Fees Relating to 
Enrollment to Perform 
Actuarial Services 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final Regulations. 

j As provided by f"otice 1OO7-{,. issues as to whether the conversion satisfies the reqUlrements of § 411(h)(1)(H) will generally not be considered for plans where (he conversion is before 
June 30. 2005 
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SUMMARY: This document contains final 
regulations relating to user fees for the ini
tial and renewed enrollment to become an 
enrolled actuary. The charging of user fees 
is authorized by the Independent Offices 
Appropriations Act (IOAA) of 1952. 

DATES: Effective Date: These regulations 
are effective on December 21, 2007. 

Applicability Date: For date of applica
bility, see §300.0(c). 

FOR FURTHER INFORMATION 
CONTACT: Concerning cost methodol
ogy, Eva J. Williams at (202) 435-5514; 
concerning the final regulations, 
Kimberly Mattonen at (202) 622-4940 
(not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

The Employee Retirement Income Se
curity Act of 1974 (Public Law 93-406) 
ordered the Secretary of Labor and the 
Secretary of Treasury to establish a Joint 
Board for the Enrollment of Actuaries. 29 
U.S.c. 1241. The Joint Board shall, by 
regulation, establish reasonable standards 
and qualifications for persons performing 
actuarial services and the Joint Board shall 
enroll such individuals who, upon appli
cation, satisfy such standards and quali
fications. 29 U.S.c. 1242(a). The reg
ulations at 20 CFR Part 901, Subpart B 
address eligibility for enrollment and re
newal of enrollment. Pursuant to the Joint 
Board's bylaws, the Secretary of the Trea
sury is to appoint an Executive Director to 
the Board who has the delegated authority 
to administer the Board's enrollment pro
gram. The Secretary of the Treasury has 
delegated these functions to the Internal 
Revenue Service and the costs of these ac
tivities are borne by the Service. 

20 CFR 901.11 (d)( 4) provides for a 
reasonable non-refundable fee for appli
cations for renewal of enrollment. Form 
5434-A, "Application for Renewal of En
rollment" presently states that the renewal 
fee is $25. Final 26 CFR 300.7 and 300.8 
establish separate $250 user fees for the 
enrollment and renewal of enrollment 
process. These fees represent the IRS's 
costs in administering the program, and 
the $250 fee for renewal of enrollment 
will supplant the $25 fee. 

Authority 

The IOAA of 1952 (31 U.S.c. 9701) 
authorizes agencies to prescribe regula
tions that establish charges for services 
provided by the agency. The charges must 
be fair and be based on the costs to the 
Government, the value of the service to 
the recipient, the public policy or inter
est served, and other relevant facts. The 
lOA A of 1952 provides that regulations 
implementing user fees are subject to poli
cies prescribed by the President, which are 
currently set forth in OMB Circular A-25, 
58 FR 38142 (July 15, 1993) (the OMB 
Circular). 

The OMB Circular encourages user 
fees for government-provided services 
that confer benefits on identifiable re
cipients over and above those benefits 
received by the general public. Under 
the OMB Circular, an agency that seeks 
to impose a user fee for government-pro
vided services must calculate its full cost 
of providing those services. In general, 
a user fee should be set at an amount in 
order for the agency to recover the cost of 
providing the special service, unless the 
Office of Management and Budget grants 
an exception. Pursuant to the guidelines in 
the OMB Circular, the IRS has calculated 
its cost of providing services under the 
enrolled actuaries program. The IRS has 
determined that the full cost of adminis
tering the enrollment and re-enrollment 
processes is $250 per enrolled actuary per 
process. 

The final user fees will be implemented 
under the authority of the IOAA of 1952 
and the OMB Circular. 

On October 31, 2007, a notice of 
proposed rulemaking (REG-134923-07, 
2007-47 I.R.B. 1037) was published in 
the Federal Register [72 FR 61583]. No 
comments were received from the public 
in response to the notice of proposed rule
making. No public hearing was requested 
or held. The proposed regulations are 
adopted by this Treasury decision. 

Special Analyses 

It has been determined that this final 
rule is not a significant regulatory action as 
defined in Executive Order 12866. There
fore, a regulatory assessment is not re
quired. It is hereby certified that these reg
ulations will not have a significant eco-

nomic impact on a substantial number of 
small entities. Accordingly, a regulatory 
flexibility analysis is not required. This 
certification is based on the information 
that follows. These final rules affect en
rolled actuaries, of which there are cur
rently 4,600 active. The economic impact 
of these regulations on any small entity 
would result from a small entity, including 
a sole proprietor, being required to pay a 
fee prescribed by these regulations in order 
to obtain a particular service. The appro
priate NAICS codes for enrolled actuar
ies relate to Insurance Other (524298) and 
Administrative and General Management 
Consulting, Including Financial Consult
ing (541611). Entities identified under 
these codes are considered small under the 
SBA size standards (13 CFR 121.201) if 
their annual revenue is less than $6.5 mil
lion. The IRS estimates that as many as 
2,070 enrolled actuaries may be operating 
as or employed by small entities. There
fore, the IRS has determined that these fi
nal rules will affect a substantial number of 
small entities. The dollar amounts of the 
fees are not, however, substantial enough 
to have a significant economic impact on 
any entity subject to the fees. The amounts 
of the fees are commensurate with, if not 
less than, the amount charged by profes
sional organizations. Persons who elect to 
apply for enrollment or renewal of enroll
ment also receive benefits from obtaining 
the enrolled actuary designation. Pursuant 
to section 7805(f) of the Internal Revenue 
Code, the NPRM preceding this regula
tion was submitted to the Chief Counsel 
for Advocacy of the Small Business Ad
ministration for comment on its impact. 

Drafting Information 

The principal author of these regula
tions is Kimberly A. Mattonen of the Of
fice of the Associate Chief Counsel (Pro
cedure & Administration). 

* * * * * 
Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR Part 300 IS 

amended as follows: 

PART 300-USER FEES 

Paragraph 1. The authority citation for 
part 300 continues to read as follows: 
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Authority: 31 U.S.c. 9701. 
Par. 2. Section 300.0 is amended as 

follows: 
I. Paragraphs (b)(7) and (b)(S) are 

added. 
2. Paragraph (cl is revised. 
The additions and revision read as fol

lows: 

§300.0 User fees, in general. 

* * * * * 
(b) * * * 
(7) Enrolling an enrolled actuary. 
(S) Renewing the enrollment of an en

rolled actuary. 
(cl Effective/applicability date. This 

part 300 is applicable March 16, 1995, ex
cept that the user fee for processing of
fers in compromise is applicable Novem
ber 1,2003; the user fee for the special en
rollment examination, enrollment, and re
newal of enrollment for enrolled agents is 
applicable November 6, 2006; the user fee 
for entering into installment agreements on 
or after January 1, 2007, is applicable Jan
uary I, 2007; the user fee for restructuring 
or reinstatement of an installment agree
ment on or after January 1, 2007, is appli-
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cable January I, 2007; and the user fee for 
the enrollment and renewal of enrollment 
for enrolled actuaries is applicable January 
22,200S. 

Par. 3. Section 300.7 is added to read 
as follows: 

§300.7 Enrollment of enrolled actuary fee. 

Ca) Applicability. This section applies 
to the initial enrollment of enrolled actuar
ies with the Joint Board for the Enrollment 
of Actuaries pursuant to 20 CFR Part 90 I. 

(b) Fee. The fee for initially enrolling 
as an enrolled actuary with the Joint Board 
for the Enrollment of Actuaries is $250.00. 

(c) Person liable for the fee. The per
son liable for the enrollment fee is the ap
plicant filing for enrollment as an enrolled 
actuary with the Joint Board for the Enroll
ment of Actuaries. 

Par. 5. Section 300.S is added to read 
as follows: 

§300.8 Renewal of enrollment of enrolled 
actuary fee. 

(a) Applicability. This section applies 
to the renewal of enrollment of enrolled ac-

tuaries with the Joint Board for the Enroll
ment of Actuaries pursuant to 20 CFR Pan 
901. 

(b) Fee. The fee for renewal of enroll
ment as an enrolled actuary with the Joint 
Board for the Enrollment of Actuaries is 
$250.00. 

(c) Person liable for thefee. The person 
liable for the renewal of enrollment fee is 
the person renewing their enrollment as an 
enrolled actuary with the Joint Board for 
the Enrollment of Actuaries. 

Linda E. Stiff, 
Deputy Commissioner for 

Services and Enforcement. 

Approved December 17,2007. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on December 18, 
2007, 2:32 p.m .. and published in the issue of the Federal 
Register for December 21,2007,72 F.R. 72606) 



Part III. Administrative, Procedural, and Miscellaneous 
Transition Guidance for 
New Funding Rules and 
Funding-Related Benefit 
Limitations Under PPA '06 

Notice 2008-21 

I. PURPOSE 

This notice announces a later effective 
date than originally proposed for certain 
proposed regulations under § § 430 and 436 
of the Internal Revenue Code (Code), as 
added by the Pension Protection Act of 
2006, Public Law 109-280 (PPA). In addi
tion, this notice provides transitional guid
ance for 2008 under § 436 for small plans 
with end-of-year valuation dates. 

II. BACKGROUND 

Section 412 provides minimum funding 
requirements that generally apply for de
fined benefit pension plans. Section 430, 
which was added by PPA, specifies the 
minimum funding requirements that apply 
to single employer pension plans (includ
ing multiple employer plans) pursuant to 
§ 412. 

Section 430(h)(3) provides rules re
garding the mortality tables to be used 
for purposes of determining any present 
value or making any other computation 
under § 430. Section 430(h)(3)(C) pro
vides rules for a plan sponsor's use, with 
the approval of the Secretary, of em
ployer-specific substitute mortality tables 
in lieu of the standard mortality tables that 
are otherwise used under § 430(h)(3)(A). 
On May 31, 2007, proposed regulations 
under § 430(h)(3)(C) were published in 
the Federal Register as § 1.430(h)(3 )-2 
(72 FR 29456). Rev. Proc. 2007-37, 
2007-25 I.R.B. 1433, sets forth standards 
and procedures for obtaining approval to 
use substitute mortality tables. 

Section 430(f) provides for certain 
funding balances referred to as the pre
funding balance and the funding standard 
carryover balance to be used to reduce the 
otherwise applicable minimum required 
contribution for a plan year. On August 31, 
2007, proposed regulations under § 430(f) 

were published in the Federal Register as 
§ 1.430(f)-1 (72 FR 50544). 

Section 401 (a)(29) requires that a de
fined benefit plan (other than a multiem
pI oyer plan) satisfy the requirements of 
§ 436. Section 436 sets forth a series of 
limitations on the accrual and payment 
of benefits under an underfunded plan. 
Section 436(b) places limitations on the 
payment of plant shutdown benefits and 
other unpredictable contingent event ben
efits, § 436(c) places limitations on plan 
amendments that increase liabilities for 
benefits, § 436(d) places limitations on 
the payment of accelerated benefit distri
butions, and § 436(e) places limitations 
on benefit accruals. These limitations are 
applied based on the plan's adjusted fund
ing target attainment percentage (AFTAP) 
for the plan year, as certified by the plan's 
enrolled actuary. 

Section 436(j) provides definitions that 
are used under § 436, including the defini
tion of a plan's AFTAP. In general, a plan's 
AFTAP is based on the plan's funding tar
get attainment percentage (FTAP) under 
§ 430(d)(2) for the plan year. However, the 
plan's AFTAP is determined by adding the 
aggregate amount of purchases of annu
ities for employees other than highly com
pensated employees (within the meaning 
of § 414(q» made by the plan during the 
two preceding plan years to the numerator 
and the denominator of the fraction used to 
determine the FTAP. 

Section 436(h) sets forth a series of 
presumptions that apply during the portion 
of the plan year that is before the plan's 
enrolled actuary has certified the plan's 
AFTAP for the year. Under § 436(h)(3), if 
any of the § 436 limitations did not apply 
to the plan for the preceding year, but the 
AFTAP of the plan for the preceding year 
was not more than 10 percentage points 
greater than the percentage that would 
have caused a limitation to apply to the 
plan for the preceding year and, as of the 
first day of the 4th month of the current 
plan year, the enrolled actuary of the plan 
has not certified the actual AFTAP for the 
current plan year, then, until the enrolled 
actuary certifies the plan's actual AFTAP 
for the current plan year, the plan's AFTAP 
for the current plan year is presumed to 

be equal to 10 percentage points less than 
the AFTAP of the plan for the preceding 
plan year. Under § 436(h)(2), if the plan's 
enrolled actuary has not certified the plan's 
AFTAP by the first day of the 10th month 
of the current plan year, the plan's AFTAP 
for the current plan year is conclusively 
presumed to be less than 60 percent as of 
that day. 

Section 430(g)( 1) provides that all de
terminations made under § 430 for a plan 
year (including the determination of a 
plan's FTAP and AFTAP) must be made 
as of the plan's valuation date. Section 
430(g)(2) provides that, other than for 
small plans with 100 or fewer participants 
(determined as provided in § 430(g)(2)(B) 
and (C», the valuation date for a plan year 
must be the first day of the plan year. 

Section 436(k) provides that, for pur
poses of § 436, in the case of plan years 
beginning in 2008, the FTAP for the pre
ceding plan year may be determined using 
such methods of estimation as the Secre
tary may provide. 

Proposed regulations under § 436 were 
published as § 1.436-1 on August 31, 2007 
(72 FR 50544».1 Section 1.436-1 (j)(2) 
and (3) of the proposed regulations would 
provide rules for determining the FTAP 
and AFTAP for purposes of applying 
the § 436 benefit limitations. Section 
1.436-1 (j)(3 )(iii)(B) provides that, for 
purposes of determining the plan's AFTAP 
for the first year § 436 applies to the plan, 
the adjusted funding target is equal to the 
current liability determined pursuant to 
§ 412(1)(7) as of the plan's valuation date 
for the plan year that precedes the first 
plan year for which § 436 applies to the 
plan, increased by the aggregate amount 
of purchases of annuities for employees 
other than highly compensated employees 
(as defined in § 414(q» which were made 
by the plan during the preceding 2 plan 
years. 

Proposed § 1.436-1(j)(3)(iv) provides 
that, in any case in which the plan's en
rolled actuary has not issued a certification 
of the AFTAP of the plan for the plan year 
preceding the plan year § 436 first applies 
to the plan (the pre-effective plan year), 
the AFTAP of the plan for the plan year 
is presumed to be less than 60 percent un-

I A correction notice was published with respect to this notice of proposed rulemaking in the Federal Register dated November 9. 2007 (72 FR 63528). 
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til the AFTAP of the plan for that pre-ef

fective plan year has been certified. Under 

the proposed regulations, this rule applies 

for purposes of § 1.436-1(b) and (c) at the 

beginning of the first plan year that § 436 

applies to the plan and applies for purposes 
of § 1.436-l(d) and (e) as ofthefirstday of 

the fourth month of the first plan year that 

§ 436 applies to the plan. The guidance 

set forth in the proposed § 436 regulations 

with respect to application of these pre

sumptions does not address how the rules 
of § 436(h) apply to a plan with a valua

tion date that is not the first day of the plan 
year. See proposed § 1.436-1 (h)(5). 

On December 31, 2007, proposed reg
ulations under §§ 430(d), 430(g), 430(h), 

and 430(i) were published in the Federal 
Register (72 FR 74215). Those regulations 
are proposed to apply to plan years begin
ning on or after January 1,2009. 

III. TRANSITIONAL GUIDANCE 

A. Delay of effective date of regulations 
under §§ 430(f), 430(h)(3)(C), and 436 

In order to maintain a uniform effec
tive date for guidance under § 430, this no
tice announces that, when regulations pro
posed under § 1.430(f)-1 (regarding main
tenance of certain funding balances) and 
§ 1.430(h)(3)-2 (regarding substitute mor
tality tables) are finalized, those final reg
ulations will not apply to plan years begin
ning before January 1,2009.2 In addition, 
because of the close interaction between 
the § 430 and § 436 rules and require
ments, when regulations proposed under 
§ 1.436-1 are finalized, those final regu
lations also will not apply to plan years 
beginning before January I, 2009. For 
plan years beginning during 2008, taxpay
ers must follow applicable statutory provi
sions and can rely on the proposed regu
lations for compliance with those statutory 
provisions. Taking into account the items 
with respect to which guidance is provided 
in this Part III(A), the Service will not chal
lenge a reasonable interpretation of an ap
plicable statutory provision under § 430 or 
436 for plan years beginning during 2008. 

In applying the statutory provisions of 
§§ 430 and 436 for plan years beginning 
during 2008. taxpayers should note the fol
lowing: 

• Although § 1.430(h)(3 )-2 will not ap
ply to plan years beginning before Jan

uary 1, 2009, taxpayers can use substi

tute mortality tables for plan years be

ginning during 2008 only if those mor

tality tables are approved by the Ser

vice under the procedures set forth in 

Rev. Proc. 2007-37. 

• Under § 430(g)(3)(B), the use of av
eraging methods in determining the 
value of plan assets is permitted only 

in accordance with methods prescribed 

in Treasury regulations. Accordingly, 

under current law, for plan years be

ginning in 2008, taxpayers cannot use 

asset valuation methods other than 
fair market value (as described in 

§ 430(g)(3)(A» except as provided in 
the Treasury regulations. The final 
regulations will permit the averag

ing method set forth in the proposed 
regulations to apply for plan years be
ginning during 2008. 

• Under § 436(k), for purposes of § 436, 
in the case of plan years beginning in 
2008, the FfAP for the preceding plan 
year may be determined using such 
methods of estimation as the Secretary 
may provide. Thus, methods of esti
mating the FfAP for the 2007 plan year 
can be used for purposes of applying 
the rules of § 436 for the 2008 plan year 
only if those methods are permitted in 
Treasury regulations. Final regulations 
will permit the estimation methods set 
forth in the proposed regulations to be 
used for the 2008 plan year, and will 
also permit the rules set forth in Part 
Ill(B) to be used for this purpose for 
small plans with end-of-year valuation 
dates. Taxpayers should not assume 
that other methods will be permitted 
except as set forth in published guid
ance. 

For plan years beginning during 2008, 
benefit restrictions under § 436(d) and (e) 
will apply beginning with the first day of 
the fourth month of the plan year if no 
certification of the plan's AFfAP for ei
ther the prior plan year or the current plan 
year is received by that date. In addition, 
in the case of a plan amendment or plant 
shutdown or other unpredictable contin-

gent event occurring on or after the first 

day of a plan year beginning during 2008, 

the benefit limitations of § 436(b) and (c) 

must be applied based on the AFfAP cer

tified for the current plan year, or, if no 

such certification has yet been received, on 

the AFTAP certified for the prior plan year 
except as provided under § 436(h)(2) or 

§ 436(h)(3). Without the transition guid

ance provided in Part III(B) of this notice, 

the enrolled actuary's certification of the 

prior year AFfAP for a small plan with an 

end of year valuation date could not read

ily be made before these rules would apply. 
Therefore, in the absence of such transition 

guidance, the AFfAP of such a plan for the 

plan year beginning in 2008 would be pre
sumed to be less than 60 percent as of the 

first day of the fourth month of that plan 
year for purposes of the limitations under 
§ 436(d) and (e) (and the AFfAP of such 

a plan would generally be considered to be 
less than 60 percent in the case of a plan 

amendment or plant shutdown or similar 
event as of the first day of the 2008 plan 
year pursuant to the rules of § 436(b) and 
(cl). 

B. Transition rule for application of 
§ 436 benefit limitations by small plans 
with end of the plan year valuation 
dates 

In the case of a plan that, under 
§ 430(g), has a valuation date that is the 
last day of the plan year for each of the 
plan years beginning in 2006, 2007, and 
2008, for purposes of applying the benefit 
limitations of § 436 for the plan year be
ginning during 2008, a certification of the 
plan's AFfAP for the prior plan year (the 
2007 plan year) is permitted to be made by 
determining the FfAP for the 2007 plan 
year as follows: 

• The FfAP for the 2007 plan year is 
equal to a fraction (expressed as a per
centage), the numerator of which is the 
value of net plan assets as determined 
below, and the denominator of which is 
the plan's current liability determined 
pursuant to § 412(1)(7) on the valuation 
date for the second plan year that be
gins before 2008 (the 2006 plan year), 
including the increase in current liabil
ity for the 2006 plan year. 

, It "planned that. "hen prop'''ed ~ I 430(h)(3)-1 (which proVide, generally applicable mortality tables) is finalized. that section will apply to plan years beginning on or after January I, 
~ons. a ... ungula!l} rropn~ed. 
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For purposes of determining the FTAP 
for the 2007 plan year, the value of net 
plan assets is determined as the value 
of plan assets under § 412(c)(2) as in 
effect for the 2006 plan year, adjusted 
as follows: (I) contributions made 
for the 2006 plan year are taken into 
account, regardless of whether those 
contributions are made during the plan 
year or after the end of the plan year 
and within the period specified under 
§ 412(c)(IO); (2) the value of plan as
sets taking into account the amount of 
contributions made for the 2006 plan 
year is increased or decreased, as nec
essary, so that it is neither less than 90 
percent of the fair market value of plan 
assets nor greater than 110 percent of 
the fair market value of plan assets on 
the valuation date for the 2006 plan 
year (taking into account assets attrib
utable to contributions for the 2006 
plan year); and (3) the plan's funding 
standard account credit balance as of 
the end of the 2006 plan year is sub
tracted (unless the value of plan assets 
is greater than or equal to 90 percent of 
the plan's current liability determined 
under § 412(1)(7) on the valuation date 
for the 2006 plan year). 

A plan that determines the prior year 
AFTAP for the 2008 plan year in accor
dance with the rules of this Part III(B) can
not increase plan assets for purposes of 
this computation through elective reduc
tion of the 2008 prefunding balance. If the 
plan sponsor wishes to increase plan as
sets for purposes of determining the prior 
year AFTAP through elective reduction of 
the prefunding balance, the plan sponsor 
should use generally applicable rules for 
determination of the prior year AFTAP 
(which would require use of the plan's 
2007 valuation rather than the plan's 2006 
valuation). 

IV. COMMENTS REQUESTED AND 
FUTURE REGULATIONS 

The transitional guidance provided in 
Part III applies for plan years beginning in 
2008. Section 2(c)(2)(F) of both S. 1974 
(passed by the Senate on December 19, 
2007) and H.R. 3361 (as introduced in the 
House of Representatives), which would 
provide technical corrections to provisions 
enacted under PPA, would add a new pro-

vision to § 436 to provide the Secretary 
of the Treasury with authority to prescribe 
rules for the application of § 436 to plans 
with valuation dates other than the first day 
of the plan year. If statutory authority simi
lar to that in these technical correction pro
visions is enacted, the IRS and the Trea
sury Department are considering including 
rules in the final regulations substantially 
similar to those set forth in Part III(B) for 
the determination of the prior year AFTAP 
for a plan with an end-of-year valuation 
date with respect to plan years after 2008. 
Similarly, if such authority is enacted. the 
IRS and the Treasury Department are con
sidering including rules in the final regu
lations under which the certification of an 
AFTAP as of the last day of the prior plan 
year will be treated as the certification of 
the AFTAP for the current plan year for 
a plan with an end-of-year valuation date. 
The IRS and the Treasury Department are 
not contemplating any additional special 
rules under § 436 for small plans that have 
a valuation date other than the first day of 
the plan year. Thus, a plan with a mid-year 
valuation date may have difficulty in ob
taining the required actuarial certification 
in time to avoid the imposition of benefit 
limitations under § 436. Comments are re
quested regarding the proposals set forth in 
this Part IV and whether there is a need for 
any other special rules for plans with val
uation dates other than the first day of the 
plan year. 

Written comments should be submit
ted by April 21. 2008. Send submissions 
to CC:PA:LPD:DRU (Notice 2008-21), 
Room 5203. Internal Revenue Service, 
POB 7604 Ben Franklin Station. Wash
ington, D.C. 20044. Comments may 
be hand deli vered between the hours 
of 8 a.m. and 4 p.m., Monday through 
Friday, to CC:PA:LPD:DRU (Notice 
2008-21). Courier's Desk. Internal Rev
enue Service, 1111 Constitution Avenue, 
NW, Washington, DC, or sent electroni
cally via the Federal eRulemaking portal 
at http://www.regulations.gov (Notice 
2008-21). All comments will be available 
for public inspection. 

DRAFTING INFORMATION 

The principal authors of this no
tice are David Ziegler of the Employee 
Plans, Tax Exempt and Government En
tities Division, and Lauson C. Green 

and Linda S. F. Marshall of the Office 
of the Division Counsell Associate 
Chief Counsel (Tax Exempt and 
Government Entities). For further 
information regarding this notice, please 
contact Mr. Ziegler via e-mail at 
RetirementPlanQuestions@irs.gov, or you 
may contact Mr. Green and Ms. Marshall 
at (202) 622-6090 (not a toll-free number). 

Supplemental Health 
Insurance Coverage as 
Excepted Benefits Under 
HIPAA and Related Legislation 

Notice 2008-23 

PURPOSE 

This notice provides a safe harbor for 
supplemental group health insurance to 
be considered excepted from the require
ments that generally apply under Chapter 
100 of the Internal Revenue Code (sec
tions 9801 - 9833) to benefits provided 
under a group health plan. It is expected 
that the standards of this safe harbor will 
be incorporated as requirements (rather 
than just as a safe harbor) in a notice of 
proposed rulemaking in the future. 

BACKGROUND 

HIPAA Health Reform and Related 
Legislation 

Titles I and IV of the Health Insur
ance Portability and Accountability Act of 
1996, Pub. L. 104-191, 110 Stat. 1936 
(HIPAA) amended the Code, the Em
ployee Retirement Income Security Act 
(ERISA), and the Public Health Service 
Act (PHS Act) to improve portability, ac
cess, and continuity with respect to group 
health plan coverage provided in connec
tion with employment. These laws include 
limitations on preexisting condition ex
clusions, require issuance of certificates 
of creditable coverage, provide special 
enrollment rights, and prohibit discrimi
nation on the basis of any health factor. 
Later amendments to these laws provide 
protections relating to mental health par
ity and hospital lengths of stay following 
childbirth. Regulations issued by the De
partments of the Treasury, of Labor, and of 
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Health and Human Services (the Depart

ments) on these group market provisions 
are contained in 26 CFR Part 54, 29 CFR 

Part 2590, and 45 CFR Parts 144 and 146. 
Additional reforms were provided in the 

PHS Act for health coverage in the in
dividual market and are contained in 45 
CFR Parts 144 and 148. 

In general, these health reform provi
sions apply to group health plans (gen
erally plans established or maintained by 
employers or employee organizations, or 
both) and health insurance issuers in the 
group or individual market. However, 
these provisions do not apply to certain 
excepted benefits. In general, if all bene
fits under a plan or coverage are excepted 
benefits, then the plan and any health in
surance coverage under the plan do not 
have to comply with the health reform 
requirements, and the coverage may not 
qualify as creditable coverage. 

Supplemental Health Insurance Coverage 

One category of excepted benefits is 
supplemental excepted benefits. Benefits 
are supplemental excepted benefits only if 
they are provided under a separate policy, 
certificate, or contract of insurance and are 
either Medicare supplemental health insur
ance, TRICARE supplemental programs, 
or similar supplemental coverage provided 
to coverage under a group health plan. 
The phrase "similar supplemental cover
age provided to coverage under a group 
health plan" is not defined in the statute 
or regulations. However, the regulations 
clarify that one requirement to be similar 
supplemental coverage is that the cover
age must be specifically designed to fill 
gaps in primary coverage, such as coin
surance or deductibles (but similar sup
plemental coverage does not include cov
erage that becomes secondary or supple
mental only under a coordination-of-bene
fits provision). § 54.9831-I(c)(5)(i)(C) of 
the Miscellaneous Excise Tax Regulations, 
29 CFR 2590.732(c)(5)(i)(C), and 45 CFR 
146.145(c)(5)(i)(C). 

Coordination of Administration 

Various situations have come to the at
tention of the Departments that raise con
cerns about whether all of the coverage 

that is being marketed as similar supple

mental coverage actually qualifies as such. 
Section 104 of HIPAA requires the Sec

retaries of the Treasury, of Labor, and of 

Health and Human Services to ensure that 

guidance under HIPAA issued by the De
partments that relates to the same matter be 
administered so as to have the same effect 
at all times. In accordance with section 
104 of HIPAA, each of the Departments is 
issuing guidance for "similar supplemen
tal coverage" to be considered benefits ex
cepted from the requirements of HIPAA. 
The guidance being issued has been devel
oped on a coordinated basis by the Depart
ments. HHS is also issuing guidance on 
similar supplemental coverage for the in
dividual market. 

DISCUSSION 

The section immediately below (SAFE 
HARBOR STANDARDS) provides that if 
the standards in that section are satisfied, 
the supplemental health insurance will be 
considered to satisfy the conditions for be
ing excepted benefits for purposes of chap
ter 100. Supplemental health insurance not 
satisfying the conditions for the safe har
bor is subject to further examination for 
a determination whether it is not "similar 
supplemental coverage to coverage under 
a group health plan" and thus is subject to 
all the requirements of chapter 100. 

To fall within that safe harbor, the pol
icy, certificate, or contract of insurance 
must be issued by an entity that does not 
provide the primary coverage under the 
plan and must be specifically designed to 
fill gaps in primary coverage. 

To be "similar supplemental coverage 
to coverage under a group health plan", the 
value of the supplemental coverage must 
be significantly less than the value of the 
primary coverage that it supplements. To 
fall within the safe harbor below, the cost 
of supplemental coverage may not exceed 
15 percent of the cost of the plan's primary 
coverage. Cost is determined in the same 
manner as the "applicable premium" is cal
culated under a COBRA continuation pro
vision. 1 Some plans subject to HIPAA ti
tles I or IV are not subject to the COBRA 
continuation coverage requirements, such 
as church plans and plans maintained by 
an employer with fewer than 20 employ-

ees. These plans should compute cost as if 
they were subject to COBRA. (For insured 

coverage - all supplemental coverage and 
primary coverage to the extent insured -
the COBRA cost is, for purposes of this 

notice, the cost of the insurance coverage.) 
Issuers of Medicare supplemental 

health insurance (commonly referred to 
as "Medigap") generally are subject to 

prohibitions against discrimination based 
on enrollees' or potential enrollees' health 
status. Accordingly, to fall within the safe 
harbor below, supplemental health insur
ance also must not differentiate among 
individuals in eligibility, benefits, or pre
miums based upon any health factor of the 
individual. 

SAFE HABOR STANDARDS 

Supplemental health insurance under a 
group health plan will be considered to be 
"similar supplemental coverage provided 
to coverage under a group health plan" un
der § 54.9831-1(c)(5)(i)(C) if it is pro
vided through a policy, certificate, or con
tract of insurance separate from the pri
mary coverage under the plan and if it sat
isfies all of the following requirements: 

(1) Independent 0/ Primary Coverage. 
The supplemental policy, certificate, or 
contract of insurance must be issued by an 
entity that does not provide the primary 
coverage under the plan. For this purpose, 
entities that are part of the same controlled 
group of corporations or part of the same 
group of trades or businesses under com
mon control, within the meaning of section 
52(a) or (b) of the Code, are considered a 
single entity. 

(2) Supplemental for Gaps in Primary 
Coverage. The supplemental policy, cer
tificate, or contract of insurance must be 
specifically designed to fill gaps in pri
mary coverage, such as coinsurance or de
ductibles, but does not include a policy, 
certificate, or contract of insurance that be
comes secondary or supplemental only un
der a coordination-of-benefits provision. 

(3) Supplemental in Value o/Coverage. 
The cost of coverage under the supplemen
tal policy, certificate, or contract of insur
ance must not exceed 15 percent of the cost 
of primary coverage. Cost is determined 
in the same manner as the applicable pre-

I l"nder the COBRA rub. plans are generally pennilled to charge up to 102 percent of the applicable premium. Thus. COBRA cost for purposes of this notice is 100 percent of the applicable 
premium. not Ill:' perLent of the applicable premium thai the plan" generally pennitted to charge under the COBRA rules. 
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mium is calculated under a COBRA con
tinuation provision. 

(4) Similar to Medicare Supplemental 
Coverage. The supplemental policy, cer
tificate, or contract of insurance that is 
group health insurance coverage must not 
differentiate among individuals in eligibil
ity, benefits, or premiums based on any 
health factor of an individual (or any de
pendent of the individual). 

DRAFTING INFORMATION 

The principal author of this notice is 
Russ Weinheimer of the Office of Division 
Counsel/Associate Chief Counsel (Tax Ex
empt & Government Entities). For further 
information regarding this notice, contact 
Russ Weinheimer at (202) 622-6080 (not 
a toll-free call). 

26 CFR 601.105: Examination of returns and claims 
for refund. credit or abatement; determination of cor
rect tax liability. 
(Also Part 1, §§ 6662, 6694, 1.6662-4, 1.6694-2.) 

Rev. Proc. 2008-14 

SECTION 1. PURPOSE 

This revenue procedure updates Rev. 
Proc. 2006-48, 2006-47 LR.B. 934, and 
identifies circumstances under which the 
disclosure on a taxpayer's return with re
spect to an item or a position is adequate 
for the purpose of reducing the understate
ment of income tax under section 6662(d) 
of the Internal Revenue Code (relating to 
the substantial understatement aspect of 
the accuracy-related penalty), and for the 
purpose of avoiding the preparer penalty 
under section 6694(a) (relating to under
statements due to unreasonable positions) 
with respect to income tax returns. This 
revenue procedure does not apply with re
spect to any other penalty provisions (in
cluding the disregard provisions ofthe sec
tion 6662 accuracy-related penalty, which 
are subject to an exception for adequate 
disclosure). Also, under this revenue pro
cedure, no disclosure on a return other than 
an income tax return will be adequate with 
respect to a preparer penalty under section 
6694(a). 

This revenue procedure applies to any 
income tax return filed on 2007 tax forms 
for a taxable year beginning in 2007, and 
to any income tax return filed on 2007 tax 

forms in 2008 for short taxable years be
ginning in 2008. 

SECTION 2. CHANGES FROM REV. 
PROC. 2006-48 

.0 I. Editorial changes and line refer
ence changes to Form 1040, Schedule A, 
have been made in updating Rev. Proc. 
2006-48. 

02. This revenue procedure has been 
updated to reflect changes made to sec
tion 170(f) by Public Law 109-280, sec
tion 1217, and to section 6694 by Public 
Law 110-28, section 8246.02. 

.03. Section 4.02(3)(f) concerning dif
ference in book and income tax report
ing is expanded by adding Form 1120-F, 
Schedule M-3 (Form I 120-F), Net Income 
(Loss) Reconciliation for Foreign Corpo
rations With Reportable Assets of$1O Mil
lion or More: Column (b), Temporary Dif
ference, and Column (c), Permanent Dif
ference, of Part II, (reconciliation of in
come (loss) items) and Part III (reconcil
iation of expense/deduction items). 

SECTION 3. BACKGROUND 

.01 If section 6662 applies to any por
tion of an underpayment of tax required 
to be shown on a return, an amount equal 
to 20 percent of the portion of the under
payment to which the section applies is 
added to the tax. (The penalty rate is 40 
percent in the case of gross valuation mis
statements under section 6662(h).) Sec
tion 6662(b)(2) applies to the portion of 
an underpayment of tax that is attributable 
to a substantial understatement of income 
tax. 

.02 Section 6662(d)(l) provides that 
there is a substantial understatement of 
income tax if the amount of the understate
ment exceeds the greater of 10 percent of 
the amount of tax required to be shown on 
the return for the taxable year or $5,000. 
Section 6662( d)( 1 )(B) provides special 
rules for corporations. A corporation 
(other than an S corporation or personal 
holding company) has a substantial under
statement of income tax if the amount of 
the understatement exceeds the lesser of 
10 percent of the tax required to be shown 
on the return for a taxable year (or, if 
greater, $10,000) or $10,000,000. Section 
6662(d)(2) defines an understatement as 
the excess of the amount of tax required to 

be shown on the return for the taxable year 
over the amount of the tax that is shown on 
the return reduced by any rebate (within 
the meaning of section 6211 (b )(2». 

.03 In the case of an item not at
tributable to a tax shelter, section 
6662(d)(2)(B)(ii) provides that the amount 
of the understatement is reduced by the 
portion of the understatement attributable 
to any item with respect to which the 
relevant facts affecting the item's tax treat
ment are adequately disclosed in the return 
or in a statement attached to the return, 
and there is a reasonable basis for the tax 
treatment of the item by the taxpayer. 

.04 Section 6694(a) imposes a penalty 
on a tax return preparer for filing a return 
or claim for refund that results in an un
derstatement of liability due to a position 
of which the preparer knew or should have 
known, if the preparer did not have a rea
sonable belief that the position would more 
likely than not be sustained on the merits 
and the position was not disclosed in accor
dance with section 6662(d)(2)(B)(ii). The 
penalty is equal to the greater of $1,000 or 
50% of the income derived (or to be de
rived) by the preparer with respect to the 
return or claim. 

.05 In general, this revenue proce
dure provides guidance for determining 
when disclosure is adequate for purposes 
of section 6662(d)(2)(B)(ii) and section 
6694(a)(2)(C)(i). For purposes of this rev
enue procedure, the taxpayer must furnish 
all required information in accordance 
with the applicable forms and instructions, 
and the money amounts entered on these 
forms must be verifiable. Annual guid
ance under Treas. Reg. § 1.6662-4(f)(2) 
and Treas. Reg. § 1.6694-3(e)(l) and 
(2) for returns filed on 2006, 2005, and 
2004 tax forms is provided in Rev. Proc. 
2006-48, 2006-47 I.R.B. 934, Rev. Proc. 
2005-75, 2005-2 C.B. 1137, and Rev. 
Proc. 2004-73,2004-2 C.B. 999, respec
tively. 

.06 Fiscal and short tax year returns. (a) 
In general. This revenue procedure may 
apply to a return for a fiscal tax year that 
begins in 2007 and ends in 2008. This rev
enue procedure may also apply to a short 
year return for a period beginning in 2008 
if the return is to be filed before the 2008 
forms are available. (Note that individu
als are generally not put in this position 
as a decedent's final return for a fractional 
part of a year is due the fifteenth day of 
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the fourth month following the close of 

thel2-month period which began with the 

first day of such fractional part of the year. 
See Treas. Reg. section 1.6072-\(b).) In 
the case of fiscal year and short year re
turns, the taxpayer must take into account 

any tax law changes that are effective for 
tax years beginning after December 31. 
2007, even though these changcs are not 
reflected on the form. 

(b) Tax law changes effective after De
cember 31. 2007. This document does 
not take into account the effect of tax law 
changes effective for tax years beginning 
after December 31. 2007. If a line ref
erenced in this revenue procedure is af
fected by such a change and requires ad
ditional reporting, a taxpayer may have 
to file Form 8275, Disclosure Statement, 
or Form 8275-R, Regulation Disclosure 
Statement until the Service prescribes cri
teria for complying with the requirement. 

SECTION 4. PROCEDURE 

.0 I General. 
(1) Additional disclosure of facts rel

evant to, or positions taken with respect 
to, issues involving any of the items set 
forth below is unnecessary for purposes 
of reducing any understatement of income 
tax under section 6662(d) (except as other
wise provided in section 4.02(3) concern
ing Schedules M-l and M-3), provided 
that the forms and attachments are com
pleted in a clear manner and in accordance 
with their instructions. 

(2) The money amounts entered on the 
forms must be verifiable, and the informa
tion on the return must be disclosed in the 
manner described below. For purposes of 
this revenue procedure, a number is verifi
able if, on audit, the taxpayer can demon
strate the origin of the number (even if 
that number is not ultimately accepted by 
the Internal Revenue Service) and the tax
payer can show good faith in entering that 
number on the applicable form. 

(3) The disclosure of an amount as pro
vided in section 4.02 below is not ade
quate when the understatement arises from 
a transaction between related parties. If an 
entry may present a legal issue or contro
versy becausc of a related party transac
tion. then that transaction and the relation
ship must be disclosed on a Form 8275, 
Disclosure Statement. or Form 8275-R, 
Regulatioll Disclosure Statement. 
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(4) When the amount of an item is 

shown on a line that does not have a 

preprinted description identifying that 
item (such as on an unnamed line under an 

"Other Expense" category) the taxpayer 

must clearly identify the item by including 
the description on that line. For example, 

to disclose a bad debt for a sale propri
etorship, the words "bad debt" must be 
written or typed on the line of Schedule 
C that shows the amount of the bad debt. 
Also, for Schedule M-3 (Form 1120), 
Part II, line 25, Other income (loss) items 
with differences, or Part III, line 35, Other 
expense/deduction items with differences, 
the entry must provide descriptive lan
guage; for example, "Cost of non-compete 
agreement deductible not capitalizable." 
If space limitations on a form do not allow 
for an adequate description, the descrip
tion must be continued on an attachment. 

(5) Although a taxpayer may literally 
meet the disclosure requirements of this 
revenue procedure, the disclosure will 
have no effect for purposes of the sec
tion 6662 accuracy-related penalty if the 
item or position on the return: (1) Does 
not have a reasonable basis as defined 
in Treas. Reg. § 1.6662-3(b)(3); (2) Is 
attributable to a tax shelter item as defined 
in section 6662(d)(2) and Treas. Reg. 
§ 1.6662-4(g); or (3) Is not properly sub
stantiated or the taxpayer failed to keep 
adequate books and records with respect to 
the item or position. See I.R.C. § 6694(a), 
as amended by the Small Business and 
Work Opportunity Tax Act of 2007, Pub. 
L. No. 110-28, 121 Stat. 190, and any 
guidance published thereunder regarding 
limitations on the effectiveness of a dis
closure on the applicability of the section 
6694 return preparer penalty. 

.02 Items. 
(I) Form 1040, Schedule A, Itemized 

Deductions: 

(a) Medical and Dental Expenses: 
Complete lines I through 4, supplying all 
required information. 

(b) Taxes: Complete lines 5 through 9, 
supplying all required information. Line 8 
must list each type of tax and the amount 
paid. 

(c) Interest Expenses: Complete lines 
10 through IS, supplying all required in
formation. This section 4.02(1)( c) does 
not apply to (i) amounts disallowed under 
section 163(d) unless Form 4952, Invest
ment Interest Expense Deduction, is com-

pleted, or (ii) amounts disallowed under 
section 265. 

(d) Contributions: Complete lines 16 

through 19, supplying all required infor

mation. Enter the amount of the contribu
tion reduced by the value of any substan
tial benefit (goods or services) provided by 
the donee organization in consideration, in 

whole or in part. Entering the value of 
the contribution unreduced by the value 
of the benefit received will not constitute 
adequate disclosure. If a contribution of 
$250 or more is made, this section will 
not apply unless a contemporaneous writ
ten acknowledgment, as required by sec
tion 170(f)(8), is obtained from the donee 
organization. If contribution of cash of 
less than $250 is made, this section will 
not apply unless a bank record or writ
ten communication from the donee, as re
quired by section 170(f)( 17), is obtained 
from the donee organization. If a contri
bution of property other than cash is made 
and the amount claimed as a deduction ex
ceeds $500, attach a properly completed 
Form 8283, Noncash Charitable Contri
butions, to the return. In addition to the 
Form 8283, if a contribution of a quali
fied motor vehicle, boat, or airplane has a 
value of more than $500, this section will 
not apply unless a contemporaneous writ
ten acknowledgment, as required by sec
tion 170(f)( 12), is obtained from the donee 
organization and attached to the return. An 
acknowledgment under section 170(f)(8) 
is not required if an acknowledgment un
der section 170(f)(12) is required. 

(e) Casualty and Theft Losses: Com
plete Form 4684, Casualties and Thefts, 
and attach to the return. Each item or ar
ticle for which a casualty or theft loss is 
claimed must be listed on Form 4684. 

(2) Certain Trade or Business Expenses 
(including, for purposes of this section, the 
following six expenses as they relate to the 
rental of property): 

(a) Casualty and Theft Losses: The pro
cedure outlined in section 4.02(l)(e) must 
be followed. 

(b) Legal Expenses: The amount 
claimed must be stated. This section does 
not apply, however, to amounts prop
erly characterized as capital expenditures, 
personal expenses, or non-deductible lob
bying or political expenditures, including 
amounts that are required to be (or that 
are) amortized over a period of years. 



(c) Specific Bad Debt Charge-off: The 
amount written off must be stated. 

(d) Reasonableness of Officers' Com
pensation: Form 1l20, Schedule E, Com
pensation of Officers, must be completed 
when required by its instructions. The time 
devoted to business must be expressed as 
a percentage as opposed to "part" or "as 
needed." This section does not apply to 
"golden parachute" payments, as defined 
under section 280G. This section will not 
apply to the extent that remuneration paid 
or incurred exceeds the $1 million-em
ployee-remuneration limitation, if applica
ble. 

(e) Repair Expenses: The amount 
claimed must be stated. This section does 
not apply, however, to any repair expenses 
properly characterized as capital expendi
tures or personal expenses. 

(f) Taxes (other than foreign taxes): The 
amount claimed must be stated. 

(3) Differences in book and income tax 
reporting. 

(a) Form 1065. Schedule M-3 (Form 
1065), Net Income (Loss) Reconciliation 
for Certain Partnerships: Column (b), 
Temporary Difference, and Column (c), 
Permanent Difference, of Part II, (recon
ciliation of income (loss) items) and Part 
III (reconciliation of expense/deduction 
items). 

(b) Form 1120. (i) Schedule M-l, Rec
onciliation of Income (Loss) per Books 
With Income per Return. 

(ii) Schedule M-3 (Form 1120), Net 
Income (Loss) Reconciliation for Corpo
rations With Total Assets of $10 Million 
or More: Column (b), Temporary Differ
ence, and Column (c), Permanent Differ
ence, of Part II, (reconciliation of income 
(loss) items) and Part III (reconciliation of 
expense/deduction items). 

(c) Form 1120-L. Schedule M-3 (Form 
1120-L), Net Income (Loss) Reconcilia
tion for u.s. Life Insurance Companies 
With Total Assets of $10 Million or More: 
Column (b), Temporary Difference, and 
Column (c), Permanent Difference, of Part 
II, (reconciliation of income (loss) items) 
and Part III (reconciliation of expense/de
duction items). 

(d) Form I 12O-PC. Schedule M-3 
(Form 1120-PC), Net Income (Loss) Rec
onciliationfor U.S. Property and Casualty 

Insurance Companies With Total Assets 
of $10 Million or More: Column (b), 
Temporary Difference, and Column (c), 
Permanent Difference, of Part II, (recon
ciliation of income (loss) items) and Part 
III (reconciliation of expense/deduction 
items). 

(e) Form 1120S. Schedule M-3 (Form 
1120S), Net Income (Loss) Reconciliation 
for S Corporations With Total Assets of 
$10 Million or More: Column (b), Tempo
rary Difference, and Column (c), Perma
nent Difference, of Part II, (reconciliation 
of income (loss) items) and Part III (recon
ciliation of expense/deduction items). 

(f) Form I 120-F. Schedule M-3 (Form 
1120-F), Net Income (Loss) Reconcilia
tion for Foreign Corporations With Re
portable Assets of $10 Million or More: 
Column (b), Temporary Difference, and 
Column (c), Permanent Difference, of Part 
II, (reconciliation of income (loss) items) 
and Part III (reconciliation of expense/de
duction items). 

For Schedule M-I and all Schedules 
M-3, the information provided reasonably 
must be expected to apprise the Service of 
the nature of the potential controversy con
cerning the tax treatment of the item. If 
the information provided does not so ap
prise the Service, a Form 8275 or Form 
8275-R, must be used to adequately dis
close the item (see Part II of the instruc
tions for those forms). 

Note: An item reported on a line with 
a pre-printed description, shown on an at
tached schedule, or "itemized" on Sched
ule M-l may represent the aggregate 
amount of several transactions producing 
that item (i.e., a group of similar items, 
such as amounts paid or incurred for sup
plies by a taxpayer engaged in business). 
In some instances, the potentially contro
versial item may involve a portion of the 
amount disclosed on the schedule. The 
Service will not be reasonably apprised of 
the potential controversy by the amount 
disclosed. In these instances, the taxpayer 
must use Form 8275 or Form 8275-R re
garding that portion of the item. 

The combining of unlike items, whether 
on Schedule M-I or Schedule M-3 (or 
on an attachment when directed by the in
structions), will not constitute an adequate 
disclosure. 

(4) Foreign Tax Items: 
(a) International Boycott Transactions: 

Transactions disclosed on Form 5713, 
International Boycott Report. Schedule 
A, International Boycott Factor (Sec
tion 999( c)( 1)); Schedule B, Specifically 
Attributable Taxes and Income (Section 
999(c)(2»; and Schedule C, Tax Effect 
of the International Boycott Provisions, 
must be completed when required by their 
instructions. 

(b) Treaty-Based Return Position: 
Transactions and amounts under section 
6114 or section 7701(b) as disclosed on 
Form 8833, Treaty-Based Return Posi
tion Disclosure Under Section 6114 or 
7701 (b). 

(5) Other: 
(a) Moving Expenses: Complete Form 

3903, Moving Expenses, and attach to the 
return. 

(b) Employee Business Expenses: 
Complete Form 2106, Employee Business 
Expenses, or Form 2106-EZ, Unreim
bursed Employee Business Expenses, and 
attach to the return. This section does not 
apply to club dues, or to travel expenses 
for any non-employee accompanying the 
taxpayer on the trip. 

(c) Fuels Credit: Complete Form 4136, 
Credit for Federal Tax Paid on Fuels, and 
attach to the return. 

(d) Investment Credit: Complete Form 
3468, Investment Credit, and attach to the 
return. 

SECTION 5. EFFECTIVE DATE 

This revenue procedure applies to any 
income tax return filed on a 2007 tax form 
for a taxable year beginning in 2007, and 
to any income tax return filed on a 2007 
tax form in 2008 for a short taxable year 
beginning in 2008. 

SECTION 6. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is Jennifer Wagner of the Office 
of Associate Chief Counsel (Procedure & 
Administration). For further information 
regarding this revenue procedure, contact 
Branch 2 of Procedure and Administration 
at (202) 622-4940 (not a toll-free call). 
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Part IV. Items of General Interest 

Announcement of Disciplinary Actions Involving 
Attorneys, Certified Public Accountants, Enrolled Agents, 
and Enrolled Actuaries - Reinstatements, Suspensions, 
Censures, Disbarments, and Resignations 
Announcement 2008-5 

Under Title 31. Code of Federal Regu
lations. Part 10. attorneys. certified public 
accountants. enrolled agents, and enrolled 
actuaries may not accept assistance from. 
or assist. any person who is under disbar
ment or suspension from practice before 
the Internal Revenue Service if the assis
tance relates to a matter constituting prac
tice before the Internal Revenue Service 
and may not knowingly aid or abet another 

person to practice before the Internal Rev
enue Service during a period of suspen
sion, disbarment, or ineligibility of such 
other person. 

To enable attorneys, certified public 
accountants, enrolled agents, and enrolled 
actuaries to identify persons to whom 
these restrictions apply, the Director, Of
fice of Professional Responsibility, will 
announce in the Internal Revenue Bulletin 

their names, their city and state, their pro
fessional designation, the effective date 
of disciplinary action, and the period of 
suspension. This announcement will ap
pear in the weekly Bulletin at the earliest 
practicable date after such action and will 
continue to appear in the weekly Bulletins 
for five successive weeks. 

Reinstatement To Practice Before the Internal Revenue 
Service 

Under Title 31, Code of Federal Reg
ulations, Part 10, The Director, Office of 
Professional Responsibility, may cntertain 
a petition for reinstatement for any attor-

ney, certified public accountant, enrolled 
agent, or enrolled actuary censured, sus
pended. or disbarred, from practice before 
the Internal Revenue Service. 

Name Address Designation 

Cohen. Peter Edison. NJ CPA 

Brunelle, Roswell 1. Queensbury, NY CPA 

Cohick, Jeffrey S. Newville, PA Enrolled Agent 

Cotroneo, Nicholas McLean, VA CPA 

Layson, David A. Corydon, IN Attorney 

Tomasulo, Maria Y. Wantagh, NY CPA 

Emeziem. Kelechi C. Antioch, CA Attorney 

Johnston, Gregory A. Muscatine. IA Attorney 

Shapiro, Sidney C. West Palm Beach, FL CPA 

Hubbard, Cynthia A. Geneva,IL Attorney 

Moss, Steve E. Henderson, NC CPA 

Schaffer. Robert 1. Baiting Hollow, NY CPA 

Woods. Dalton C. Carrollton, TX Enrolled Agent 

Brown. Arthur I. Miami, FL CPA 
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The following individuals' eligibility to 
practice before the Internal Revenue Ser
vice has been restored: 

Date of Reinstatement 

June 01, 2004 

June 10, 2004 

October 30, 2004 

February 28, 2007 

October 06, 2007 

October 16, 2007 

October 17, 2007 

October 17, 2007 

October 29,2007 

October 31, 2007 

November 29,2007 

December 04, 2007 

December 04, 2007 

December 14,2007 



Consent Suspensions From Practice Before the Internal 
Revenue Service 

Under Title 31, Code of Federal Regu
lations, Part 10, an attorney, certified pub
lic accountant, enrolled agent, or enrolled 
actuary, in order to avoid the institution 
or conclusion of a proceeding for his or 
her disbannent or suspension from prac
tice before the Internal Revenue Service, 

may offer his or her consent to suspension 
from such practice. The Director, Office 
of Professional Responsibility, in his dis
cretion, may suspend an attorney, certified 
public accountant, enrolled agent, or en
rolled actuary in accordance with the con
sent offered. 

Name Address Designation 

Bauman, John J. Battle Creek, MI CPA 

Montgomery, Dwight M. Redlands, CA Attorney 

Deku, John V. Toledo,OH Attorney 

Ying, William F. Beverly Hills, CA CPA 

Brill, Ann M. Sheboygan, WI CPA 

Benvin, Anne C. Phoenix, AZ Enrolled Agent 

Kingman, William B. San Antonio, TX Attorney 

Nurney, J. Christopher Hatboro, PA CPA 

Wren, Gary M. Redding, CA Enrolled Agent 

Beck, Brian S. Boston, MA CPA 

Draper, Jeffrey L. Olathe, KS CPA 

Ehrlich, Gary P. Chevy Chase, MD CPA 

The following individuals have been 
placed under consent suspension from 
practice before the Internal Revenue Ser
VIce: 

Date of Suspension 

Indefinite 
from 
October 1, 2007 

Indefinite 
from 
October 1, 2007 

Indefinite 
from 
October 8, 2007 

Indefinite 
from 
October 9, 2007 

Indefinite 
from 
October 10, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 22, 2007 

Indefinite 
from 
October 29, 2007 

Indefinite 
from 
November 1, 2007 

Indefinite 
from 
November 1,2007 

Indefinite 
from 
November I, 2007 
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Name Address 

Garrison. John C. Prairie Village. KS 

Greenslit. Wayne Keene, NH 

Moran. Philip D. Salem. MA 

Wright. Cory Reno. NV 

Turbeville. Mary A. Geyserville. CA 

Saffold. Rodger P. Cleveland. OH 

Voss. Patrick W. Metairie. LA 

Rosner. Ronald I. Manahawkin, NJ 

Johnson. Jr .. Stanley Miami. FL 

Designation 

CPA 

CPA 

Attorney 

CPA 

Enrolled Agent 

CPA 

CPA 

CPA 

Attorney 

Date of Suspension 

Indefinite 

from 
November 1, 2007 

Indefinite 
from 
November I, 2007 

Indefinite 

from 
November I, 2007 

Indefinite 

from 
November 1, 2007 

Indefinite 
from 
November 16,2007 

Indefinite 

from 
December 1, 2007 

Indefinite 
from 
December 1.2007 

Indefinite 
from 
December 13,2007 

Indefinite 
from 
December 14, 2007 

Expedited Suspensions From Practice Before the Internal 
Revenue Service 

Under Title 31. Code of Federal Regu
lations. Part 10. the Director. Office of Pro
fessional Responsibility, is authorized to 
immediately suspend from practice before 
the Internal Revenue Service any practi
tioner who. within five years from the date 

Name Address 

the expedited proceeding is instituted (I) 
has had a license to practice as an attor
ney. certified public accountant, or actuary 
suspended or revoked for cause or (2) has 
been convicted of certain crimes. 

Designation 

Crotts. William P. Phoenix, AZ Attorney 

Daugherty. Troy L. Olathe. KS Attorney 

440 2008-1 C.B. 

The following individuals have been 
placed under suspension from practice be
fore the Internal Revenue Service by virtue 
of the expedited proceeding provisions: 

Date of Suspension 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 



Name Address Designation Date of Suspension 

Driscoll, Jr., Wilfred C. Somerset, MA Attorney Indefinite 
from 
October 16, 2007 

Shah, Ashok S. Manalapan, NJ CPA Indefinite 
from 
October 16, 2007 

Sheline, Calvin L. Camp Verde, AZ CPA Indefinite 
from 
October 16, 2007 

Bosse, Leigh D. Hillsborough, NH Attorney Indefinite 
from 
October 24, 2007 

Webb, James E. Nashville, TN CPA Indefinite 
from 
October 25,2007 

Gottschalk, Don E. Cedar Falls, IA Attorney Indefinite 
from 
October 31, 2007 

Joy, Steven B. Paton,IA Attorney Indefinite 
from 
October 31, 2007 

Smallwood, Teresa L. Durham, NC Attorney Indefinite 
from 
November 2, 2007 

Donaldson, James F. Denver, CO Attorney Indefinite 
from 
November 15, 2007 

Roux, lohnathan M. Fair Oaks, CA CPA Indefinite 
from 
November 20, 2007 

Linville, Wiley T. Denver, CO Attorney Indefinite 
from 
December 4, 2007 

Andrade, Sergio R. Inver Grove Hghts, MN Attorney Indefinite 
from 
December 13, 2007 

Arzani, Mitzi H. Charlotte, NC CPA Indefinite 
from 
December 13, 2007 

Catron, Stephen B. Knoxville, TN Attorney Indefinite 
from 
December 13, 2007 

Coulagouri, Louis A. Moorestown, NJ Attorney Indefinite 
from 
December 13, 2007 
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Name Address Designation Date of Suspension 

Crown, Charles K. Blakeslee. PA CPA Indefinite 
from 
December 13,2007 

George, Philip J. Great Falls, VA Attorney Indefinite 
from 
December 13, 2007 

Heitz. John P. Oneill, NE Attorney Indefinite 
from 
December 13, 2007 

Jones. William F. Park Rapids. MN Attorney Indefinite 
from 
December 13, 2007 

Khoury. Arthur M. Lawrence. MA Attorney Indefinite 
from 
December 13, 2007 

McGree, Charles A. Fort Payne, AL Attorney Indefinite 
from 
December 13, 2007 

Nason, George H. Franklin, TN Attorney Indefinite 
from 
December 13, 2007 

Owen, Thomas A. Arlington, TX Attorney Indefinite 
from 
December 13, 2007 

Ozulumba. Michael Boston, MA Attorney Indefinite 
from 
December 13, 2007 

Phillips, Mark A. Elm Grove, WI Attorney Indefinite 
from 
December 13,2007 

Simpson, Joseph H. Amite, LA Attorney Indefinite 
from 
December 13, 2007 

Sipes, Laura A. St. Charles, MO Attorney Indefinite 
from 
December 13, 2007 

Sullivan, Joseph O. Warwick, NY Attorney Indefinite 
from 
December 13, 2007 

Szegda. Michael A. Old Tappan, NJ Attorney Indefinite 
from 
December 13, 2007 

Misch. Paul M. Akron,OH Attorney Indefinite 
from 
December 17, 2007 
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Name Address 

Brenner, Allen L. Long Beach, NY 

Cook, Rirchard B. Cockeysville, MD 

Shang, Wade V. S. San Francisco, CA 

Designation 

Attorney 

Attorney 

CPA 

Date of Suspension 

Indefinite 
from 
December 20, 2007 

Indefinite 
from 
December 20, 2007 

Indefinite 
from 
December 20, 2007 

Suspensions From Practice Before the Internal Revenue 
Service After Appeal 

Under Title 31, Code of Federal Regu
lations, Part 10, after a decision is issued 
by an Administrative Law Judge, either 

Name Address 

Andrews, Ted E. Avon, IN 

party may appeal to the Secretary of the 
Treasury. The following individuals have 
been placed under suspension from prac-

Designation 

CPA 

tice before the Internal Revenue Service 
AFTER an appeal: 

Effective Date 

Indefinite 
from 
October 19, 2007 

Disbarments From Practice Before the Internal Revenue 
Service After Notice and an Opportunity for a Proceeding 

Under Title 31, Code of Federal Regu- tunity for a proceeding before an adminis- als have been disbarred from practice be
lations, Part 10, after notice and an oppor- trative law judge, the following individu- fore the Internal Revenue Service: 

~ame Address Designation Effective Date 

Ruocchio, Raymond Havertown, PA CPA April 30, 2007 

Roseman, Eric W. Scottsdale, AZ CPA August 20, 2007 

Solomon, Stanley Brooklyn, NY CPA September 04, 2007 

Marks, Robert Medfield, MA Attorney October 15,2007 
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Censure Issued by Consent 
Under Title 31, Code of Federal Reg

ulations, Part 10, in lieu of a proceeding 
being instituted or continued, an attorney, 
certified public accountant, enrolled agent, 

Name Address 

or enrolled actuary, may offer his or her 
consent to the issuance of a censure. Cen
sure is it public reprimand. 

Designation 

VillarreaL Ricardo Houston, TX EA 

Meisgeier. Deborah K. Richmond, TX EA 

O'Brien, Colleen D. Winter Park, FL CPA 

Staver, Peter J. Southgate, MI Attorney 

Weiss, Ira Pittsburgh, PA Attorney 

Orr, William S. Kerrville, TX CPA 

Whitsitt, Richard Panama City, FL CPA 

Foreign Tax Credit: 
Notification of Foreign Tax 
Redeterminations; Correction 

Announcement 2008-9 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Correcting amendments. 

SUMMARY: This document contains cor
rections to temporary regulations (TD. 
9362, 2007--4g I.R.B. 1050) that were 
published in the Federal Register on 
Wednesday, November 7, 2007 (72 FR 
62771) relating to a United States tax
payer's obligation under section 905(c) 
of the Internal Revenue Code to notify 
the IRS of a foreign tax redetermination, 
which is a change in the taxpayer's foreign 
tax liability that may affect the taxpayer's 
foreign tax credit and also relating to the 
civil penalty under section 6689 for failure 
to notify the IRS of a foreign tax redeter
mination as required under section 905(c). 

DATES: The C(mection is effective De
cember 19. :::!007. 

FOR FURTHER INFORMATION 
CONTACT: Teresa Burridge Hughes, 
(:::!O:::!) 6:::!:::!-3850 (not a toll-free number). 
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SUPPLEMENTARY INFORMATION: 

Background 

The temporary regulations (TD. 9362) 
that are the subject of the correction are un
der section 905(c) of the Internal Revenue 
Code. 

Need for Correction 

As published, temporary regulations 
(TD. 9362) contain errors that may prove 
to be misleading and are in need of clarifi
cation. 

* * * * * 

Correction of Publication 

Accordingly, 26 CFR part I is corrected 
by making the following amendments: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part I continues to read, in part, as follows: 

Authority: 26 U.s.c. 7805 * * * 
Par. 2. Section 1.905-3T is amended 

by revising the eighth sentence of para
graph (d)(3)(iiij Example.(i), the first sen
tence of paragraph (d)(3 )(iii) Example.(ii), 
and the third and last sentences of para
graph (d)(3)(iii) Example.(iii) as follows: 

/i/. 90S-3T Adjustments to United States 
tax liabilitl' and to the pools of post-1986 

The following individuals have con
sented to the issuance of a Censure: 

Date of Censure 

September 24, 2007 

October 16,2007 

October 24, 2007 

November 06,2007 

November 29,2007 

December 04, 2007 

December 04, 2007 

undistributed earnings and post-1986 
foreign income taxes as a result of a 
foreign tax redetermination (temporary). 

* * * * * 
(d) * * * 
(3) * * * 
(iii) * * * 
Example. * * * 
(i) * * * In 2009, CFC paid its actual foreign tax 

liability for 2008 of 80u. * * * 
(ii) Result ill 2009. If the 20u overaccrual of tax 

for 2008 were taken into account in 2008, CFC's gen· 

eral category post-1986 undistributed earnings would 

be I ,020u, CFC's general category post-1986 foreign 
income taxes would be $280, and P would be deemed 

to pay $27.45 of tax with respect to the 2008 distri
bution of 1U0u (100u1l020u x $280 = $27.45) .••• 

(iii) * * * As determined in 2011, CFC's 
post -1986 undistributed earnings for 2009 are 1350u 

(I, 1U0u as revised for 2008, less 100u distributed in 

2008, plus 350u earned in 2009). and its post.1986 
foreign income taxes for 2009 are $281.82 ($200 as 

revised for 2008. less $18.18 deemed paid in 2008, 
plus $100 accrued for 2009). As redetennined in 

20 II. P's deemed paid credit with respect to the 100u 
distribution from CFC in 2009 is $20.88 (lOOu11350u 
x $281.82). 

* * * * * 
Par. 3. Section 1.905--4T is amended 

by revising the last sentence of paragraph 
(b)( 4) and the second sentence of para
graph (f)(2)(ii) as follows: 

§1.90S-4T Notification offoreign tax 
redete rmination (temporary). 

* * * * * 
(b) * * * 



(4) * * * Because the date for notify
ing the IRS of the foreign tax redetermina
tion under paragraph (b){1)(ii) of this sec
tion precedes the date of the opening con
ference concerning the examination of the 
return for X's 2008 taxable year, paragraph 
(b)(3) of this section does not apply, and X 
must notify the IRS of the foreign tax re
determination by filing an amended return, 
Form 1118, and the statement required in 
paragraph (c) of this section for the 2008 
taxable year by September 15,2010. 

* * * * * 
(f) * * * 
(2) * * * 
(ii) * * * Such notification must be filed 

no later than the due date (with extensions) 
of the original return for the taxpayer's first 
taxable year following the taxable year in 
which these regulations are first applica

ble. * * * 

LaNita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed by the Office of the Federal Register on December 18, 
2007, 8:45 a.m., and published in the issue of the Federal 
Register for December 19, 2007, 72 FR. 71787) 

Returns Required on Magnetic 
Media; Correction 

Announcement 2008-10 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Correction to final regulations. 

SUMMARY: This document contains cor
rections to final regulations (T.D. 9363, 
2007-491.R.B. 1084) that were published 
in the Federal Register on Tuesday, 
November 13, 2007 (72 FR 63807) relat
ing to the requirements for filing corporate 
income tax returns and returns of orga
nizations required to file returns under 
section 6033 on magnetic media pursuant 
to section 6011 (e) of the Internal Revenue 
Code. 

DATES: The correction IS effective 
November 13, 2007. 

FOR FURTHER INFORMATION 
CONTACT: Michael E. Hara, (202) 
622-4910 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The final regulations (T.D. 9363) that 
are the subject of this correction are under 
sections 6011, 6033 and 6037 of the Inter
nal Revenue Code. 

Need for Correction 

As published, the final regulations 
(T.D. 9363) contain errors that may prove 
to be misleading and are in need of clarifi
cation. 

Correction of Publication 

Accordingly, the publication of the fi
nal regulations (T.D. 9363), which was the 
subject ofFR Doc. E7-22147, is corrected 
as follows: 

1. On page 63808, column 2, in the 
preamble, under the paragraph heading "1. 
Returns Covered", line 11 from the bottom 
of the column, the language "990 series 
that are required to be filled" is corrected 
to read "990 series that are required to be 
filed". 

2. On page 63809, column 2, in the 
preamble, under the paragraph heading "4. 
Hardship Waiver", lines 6 through 10 of 
the third paragraph of the column, the lan
guage "Providers for Form 112011120S; 
IRS Publication 4206, Modernized e-file 
informationfor Authorized e-file Providers 
of Exempt Organization Filings; and on the 
IRS.gov Internet site." is corrected to read 
"Providers for Form 1120/1120S; and on 
the IRS.gov Internet site." 

LaNita Van Dyke, 
Chief, Publications and 

Regulations Branch. 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed by the Office of the Federal Register on December 12, 
2007. 8:45 a.m .. and published in the issue of the Federal 
Register for December 13. 2007, 72 FR. 70779) 

Foreign Tax Credit: 
Notification of Foreign Tax 
Redeterminations; Correction 

Announcement 2008-11 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Correction to notice of pro
posed rulemaking by cross-reference to 
temporary regulations. 

SUMMARY: This document contains 
corrections to a notice of proposed rule
making by cross-reference to temporary 
regulations (REG-209020-86, 2007-48 
I.R.B. 1075) that was published in the 
Federal Register on Wednesday, Novem
ber 7, 2007 (72 FR 62805) relating to a 
taxpayer's obligation under section 905(c) 
of the Internal Revenue Code to notify 
IRS of a foreign tax redetermination and 
also relating to the civil penalty under sec
tion 6689 for failure to notify the IRS of 
a foreign tax redetermination as required 
under section 905(c). 

FOR FURTHER INFORMATION 
CONTACT: Teresa Burridge Hughes at 
(202) 622-3850 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The correction notice that is the subject 
ofthis document is under section 905(c) of 
the Internal Revenue Code. 

Need for Correction 

As published, the notice of proposed 
rulemaking by cross-reference to tempo
rary regulations (REG-209020-86) con
tain errors that may prove to be misleading 
and are in need of clarification. 

Correction of Publication 

Accordingly, the publication of the no
tice of proposed rulemaking by cross-ref
erence to the temporary regulations 
(REG-209020-86), which was the subject 
of FR Doc. E7-2I727, is corrected as 
follows: 

1. On page 62806, column 1, in 
the preamble, under the caption "AD
DRESSES:", line 8, the language 
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"CC:PA:LPD:PR (REG-209020-90)," 
is corrected to read "CC:PA:LPD:PR 
(REG-209020-R6)." . 

[§1.905-5 Corrected] 

2. On page 62g07. column 2. ~ 1.905-5. 
the word (temporary) is removed from the 
end of the section title. 

LaN ita Van Dyke. 
Chief. Publications and 

Regulations Branch. 
Legal Processing Division. 

Associate Chief Counsel 
(Procedure and Administration). 

I hied h) the Olflce of the Federal Regi,ter on Deeemher 18. 
ctX)7. ~.~5 a.m .. and publt,hed In the i"ue of the Federal 
RC~I'tcr f(lr Decemher 19. 2()07. 72 FR. 71H421 

Foreign Tax Credit: 
Notification of Foreign Tax 
Redeterminations; Correction 

Announcement 2008-12 

AGENCY: Internal Revenue Service 
(IRS). Treasury. 

ACTION: Correction to temporary regula
tions. 
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SUMMARY: This document contains 
a correction to temporary regulations 
(TD. 9362. 2007-48 I.R.B. 1050) that 
were published in the Federal Register on 
Wednesday. November 7. 2007 (72 FR 
62771) relating to a United States tax
payer's obligation under section 905(c) 
of the Internal Revenue Code to notify 
the IRS of a foreign tax redetermination. 
which is a change in the taxpayer's foreign 
tax liability that may affect the taxpayer's 
foreign tax credit and also relating to the 
civil penalty under section 6689 for failure 
to notify the IRS of a foreign tax redeter
mination as required under section 905(c). 

DATES: The correction is effective De
cember 19, 2007. 

FOR FURTHER INFORMATION 
CONTACT: Teresa Burridge Hughes. 
(202) 622-3850 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The temporary regulations (TD. 9362) 
that are the subject of the correction are un
der section 905(c) of the Internal Revenue 
Code. 

Need for Correction 

As published, temporary regulations 
(TD. 9362) contain an error that may 
prove to be misleading and is in need of 
clarification. 

Correction of Publication 

Accordingly, the publication of the 
temporary regulations (TD. 9362). which 
were the subject of FR Doc. E7-21766. is 
corrected as follows: 

On page 62779, column 2, under the 
paragraph heading "Effective/ Applicabil
ity Date", last line of the first paragraph of 
the column. the language "are first effec
tive. ,. is corrected to read "are first appli
cable.". 

LaNita Van Dyke, 
Chief, Publications alld 

Regulations Branch. 
Legal Processing Divisioll. 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed by the Oftice of the Federal Register on December 18. 
2007. 8:45 a.m" and published in the issue of the Federal 
Register for December 19. 2007, 72 FR. 71787) 



Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 904.-Limitation 
on Credit 
26 CFR 1.904((j)-2T: Recaptllre of overall foreign 
loss (temporary). 

T.D.9371 

Department of the Treasury 
Internal Revenue Service 
26 CFR Part I 

Treatment of Overall Foreign 
and Domestic Losses 

AGENCY: Internal 
(IRS), Treasury. 

Revenue Service 

ACTION: Final and temporary regula-
tions. 

SUMMARY: This document contains fi
nal and temporary regulations under sec
tion 904(g) of the Internal Revenue Code 
(Code) relating to the recapture of overall 
domestic losses. Section 402 of the Amer
ican Jobs Creation Act of 2004 (AJCA) en
acted new section 904(g) of the Code to 
provide for the recapture of overall domes
tic losses. These regulations provide guid
ance needed to comply with these changes, 
as well as updated guidance with respect to 
overall foreign losses and separate limita
tion losses, and affect individuals and cor
porations claiming foreign tax credits. The 
text of these temporary regulations also 
serves as the text of the proposed regula
tions (REG-141399-07) published in this 
issue of the Bulletin. 

DATES: Effective Date: These regulations 
are effective on December 21, 2007. 

Applicability Dates: For dates of 
applicability, see §§ 1.904(f)-1 T(g), 
1.904(f)-2T(e), 1.904(f)-7T(f), 1.904(f)-
8T(c), 1.904(g)-IT(f), 1.904(g)-2T(d), 
1.904(g)-3T(i), and 1.1502-9T(e). 

FOR FURTHER INFORMATION 
CONTACT: Jeffrey L. Parry, (202) 
622-3850 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

Section 402 of the AJCA enacted new 
section 904(g) of the Code to provide for 
the recharacterization of U.S. source in
come as foreign source income where a 
taxpayer's foreign tax credit limitation has 
been reduced as a result of an overall do
mestic loss. See Public Law 108-357, 118 
Stat. 1418 (October 22, 2004), as cor
rected by the Gulf Opportunity Zone Act 
of 2005, Public Law 109-135, 119 Stat. 
2577 (December 22, 2005). The primary 
reason for enacting these provisions was 
"to create parity in the treatment of overall 
domestic losses and overall foreign losses 
in order to prevent the double taxation of 
income." H.R. Rep. No. 108-548, at 187 
(June 16, 2004); see also S. Rep. No. 
108-192, at 19-20 (November 7,2003). 

When a U.S. source loss is allocated to 
reduce foreign source income, the foreign 
tax credit limitation is reduced for the tax
able year, which may result in excess for
eign tax credits. Any such excess foreIgn 
taxes may be credited, if at all, in a sub
sequent (or the preceding) taxable year. In 
addition, U.S. source taxable income in a 
subsequent taxable year is not offset by the 
U.S. source loss allocated to foreign source 
income in the prior taxable year, and U.S. 
tax on such U.S. source taxable income 
cannot be offset by the foreign tax credit 
carryforward. This may lead to the dou
ble taxation of foreign source income over 
time. The overall domestic loss recapture 
provisions amend this result. . 

Section 904(g)( I) generally provIdes 
that a portion of a taxpayer's U.S. source 
income is recharacterized as foreign 
source income in an amount equal to the 
lesser of ( I) the amount of the overall do
mestic loss for years prior to such taxable 
year and (2) fifty percent of the taxpayer's 
U.S. source income for such taxable year. 
Section 904(g)(2) generally defines an 
overall domestic loss for this purpose as 
any domestic loss to the extent it offsets 
foreign source taxable income for the cur
rent year or any preceding taxable year by 
reason of a carryback. Section 904(g)( 4) 
provides that the Secretary of the Treasury 

shall prescribe such regulations as may be 
necessary to coordinate the overall domes
tic loss provisions with the overall foreign 
loss provisions. 

Similar rules were first enacted as a part 
of the Tax Reform Act of 1976, Public Law 
94-455,90 Stat. 1531 (1976), in section 
904(f) to deal with overall foreign losses. 
Under the overall foreign loss provisions, 
a portion of foreign source taxable income 
earned after an overall foreign loss year is 
recharacterized as U.S. source taxable in
come for foreign tax credit purposes. Un
less a taxpayer elects a higher percentage, 
generally no more than 50 percent of t~e 
foreign source taxable income earned III 

any particular taxable year is recharacter
ized as U.S. source taxable income. Re
capturing the overall foreign loss reduces 
the foreign tax credit limitation in one or 
more years following an overall foreign 
loss. 

The separate limitation loss provisions 
of section 904(0(5) were added by the Tax 
Reform Act of 1986, Public Law 99-514, 
100 Stat. 2085 (1986) (the 1986 Act) 
and amended by the Technical and Mis
cellaneous Revenue Act of 1988, Public 
Law 100-647, 102 Stat. 3342 (1988). 
Other amendments to the overall foreign 
loss provisions were made by the AJCA as 
well. 

Regulations addressing overall for
eign losses under section 904(f) were 
published in the Federal Register (T.D. 
8153, 1987-2 C.B. 174 [52 FR 31992)) 
on August 25, 1987 (the 1987 regulations) 
and updated by regulations published in 
the Federal Register (T.D. 9260, 2006-1 
C.B. 1001 [71 FR 24516)) on April 25, 
2006 (the 2006 regulations). Additional 
guidance was provided in Notice 89-3, 
1989-1 C.B. 623, regarding ordering rules 
for the allocation of net operating losses, 
overall foreign losses, and separate limita
tion losses; the recapture of overall foreign 
losses and separate limitation losses; and 
the allocation of U.S. source losses. The 
section 904(f) regulations have not been 
amended to reflect changes to the Code 
since the Tax Reform Act of 1976 or to 
incorporate the rules of Notice 89-3. See 
§60 I .60 I (d)(2 )(ii)(b). 
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These temporary regulations provide 
guidance needed to comply with enact

ment of the overall domestic loss regime, 
as well as provide updated guidance with 

respect to overall foreign losses and sepa
rate limitation losses. 

Explanation of Provisions 

I. Overall Domestic Losses 

The temporary regulations include 
rules in §§ 1.904(g)-1 T and \.904(g)-2T 
which address the establishment, mainte
nance, and recapture of overall domestic 
loss accounts. 

A. Overall domestic loss accounts 

Section \.904(g)-1 T(b)(1) provides 
that taxpayers must establish overall do
mestic loss accounts for an overall domes
tic loss. It further provides that a separate 
overall domestic loss account must be 
maintained for each separate category of 
foreign source income that is offset by a 
domestic loss. 

Section 1. 904(g)-1 T(b )(2) explains 
when an overall domestic loss is sus
tained. Generally, an overall domestic loss 
is treated as sustained in the later of the 
taxable years in which the domestic loss 
is incurred or the foreign source income 
offset by the domestic loss is earned. Ac
cordingly, in the case of a domestic loss 
that is carried back to offset foreign source 
income in a prior taxable year in which the 
taxpayer elects to credit foreign taxes, the 
resulting overall domestic loss is treated as 
sustained in the taxable year the domestic 
loss is incurred, not in the prior taxable 
year in which the domestic loss offsets 
foreign source income. In the case of a do
mestic loss that is carried forward to offset 
foreign source income in a later taxable 
year, however, the overall domestic loss is 
treated as sustained in the year in which 
the domestic loss offsets foreign source 
income. not the earlier year in which the 
domestic loss is incurred. Accordingly, 
if a taxpayer incurs a domestic loss in 
a pre-20m taxable year, and the loss is 
carried forward as part of a net operating 
loss and applied to offset foreign source 
income in a post-2006 taxable year, the 
resulting overall domestic loss is treated 
as sustained in the post-2006 taxable year. 

Section 1.904(gl-IT(cl provides that 
an overall domestic loss is sustained when 
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a domestic loss offsets foreign source tax

able income in the same taxable year or a 

preceding taxable year by reason of a car
ryback, provided the taxpayer has elected 
to take a credit for its foreign taxes in the 
year of the offset. A domestic loss is the 

amount by which U.S. source gross in

come is exceeded by deductions properly 
allocated and apportioned thereto. See 
§ 1.904(g)-IT(c). 

Section I. 904(g)-IT( d) describes ad
ditions to overall domestic loss accounts. 
This includes any overall domestic losses 
of the taxpayer, as determined above, 
as well as any allocation from another 
taxpayer of an overall domestic loss ac
count under § 1.1502-9T, described in Part 
V of this preamble, and certain adjust
ments for capital gains and losses. Section 
1.904(g)-IT(e) describes reductions to 
overall domestic loss accounts, including 
reductions for recaptured amounts and any 
allocation to another taxpayer of an overall 
domestic loss account under § 1. 1502-9T. 

B. Recapture of overall domestic losses 

Section 1.904(g)-2T provides that 
overall domestic losses are recaptured by 
treating a portion of a taxpayer's U.S. 
source taxable income as foreign source 
income. If the taxpayer has overall domes
tic loss accounts attributable to more than 
one separate category, the recharacterized 
income will be allocated among those cat
egories on a pro rata basis. The amount 
of U.S. source income subject to recapture 
is the lesser of the aggregate balance in 
the overall domestic loss account, or fifty 
percent of the taxpayer's U.S. source tax
able income. Unlike the overall foreign 
loss recapture provisions in section 904(f), 
section 904(g) does not permit a taxpayer 
to elect to recharacterize more than fifty 
percent of its U.S. source taxable income. 
Recapture continues until the balance in 
the overall domestic loss account has been 
reduced to zero. 

II. Separate Limitation Losses 

As discussed below, the 1987 regula
tions do not reflect the enactment of the 
separate limitation loss provisions of sec
tion 904(f)(5) as part of the 1986 Act. 
These temporary regulations include new 
provisions regarding the establishment and 
recapture of separate limitation loss ac
counts. Section 1.904(f)-7T provides that 

taxpayers must establish a separate limita
tion loss account with respect to a separate 
category to the extent a foreign source loss 

in that category otfsets foreign source in
come in another separate category. This 
section also provides definitions and rules 

relating to the maintenance of these ac

counts. 
Section 1.904(f)-8T provides rules for 

the recapture of separate limitation loss 
accounts. Separate limitation loss ac
counts are recaptured by recharacterizing 
a portion of the foreign source income 
in the separate category with the loss ac
count as income in the separate category 
in which foreign source income of a prior 
year was offset to create the loss account. 
The amount of foreign source income sub
ject to recharacterization is the lesser of 
the balance in a separate limitation loss 
account or the amount of foreign source 
income for the taxable year in that same 
separate category. There is no fifty-per
cent limitation with respect to separate 
limitation loss account recapture. If there 
is more than one separate limitation loss 
account in a single separate category and 
the aggregate balance in all those loss 
accounts exceeds the income in the sepa
rate category, income is recharacterized in 
proportion to the balance in each account. 
Recapture with respect to a particular sep
arate limitation loss account continues 
until the balance in the separate limitation 
loss account has been reduced to zero. 

III. Overall Foreign Loss 

The 1987 regulations set forth rules 
governing the determination and mainte
nance of overall foreign loss accounts, as 
well as the recapture of overaJI foreign 
losses and the allocation of net operating 
losses and net capital losses. The regula
tions do not reflect changes made to the 
overall foreign loss rules of section 904(f) 
as part of the 1986 Act and certain sub
sequent changes to section 904(f), such 
as the enactment in the AJCA of section 
904(f)(3)(D), addressing dispositions of 
stock in controlled foreign corporations. 
These temporary regulations update the 
existing regulations to take into account 
certain changes made to the overall for
eign loss rules since the 1987 regulations 
were promulgated. 

Section 1.904(f)-I(a) states that the 
1987 regulations apply to taxpayers that 



sustain overall foreign losses (as defined 
in paragraph (c) of that section) in taxable 
years beginning after December 31, 1975. 
However, paragraph (c) of that section 
only defines overall foreign losses for tax
able years beginning after December 31, 
1982, and before January 1, 1987. 

While it is beyond the scope of this 
project to undertake a full revision of the 
1987 regulations to reflect all intervening 
statutory changes made to section 904(f), 
the Treasury Department and the IRS be
lieve that as part of this regulations project 
the principles of the 1987 regulations 
should be extended to apply to overall 
foreign losses sustained in taxable years 
beginning after December 31, 1986, mod
ified so as to take into account statutory 
amendments. New § 1.904(f)-1 T(a)(2) 
adopts such a rule. 

The Treasury Department and the IRS 
believe the application of the fifty-percent 
limitation on the amount of foreign source 
income subject to recapture in a taxable 
year under the overall foreign loss recap
ture provisions also needs to be clarified 
as part of this regulations project. Section 
1.904(f)-2(c)(l) provides that the amount 
offoreign source taxable income subject to 
recapture in a taxable year is the lesser of 
the balance in the applicable overall for
eign loss account in a given separate cate
gory or fifty percent of the taxpayer's for
eign source taxable income in that same 
separate category. For example, recapture 
of a general category overall foreign loss 
would be limited to the lesser of the bal
ance in the general category overall for
eign loss account or fifty percent of the 
general category taxable income for the 
taxable year. 

The legislative history to the 1986 Act 
clarifies that the fifty-percent limitation 
is to be applied to the full amount of the 
taxpayer's foreign source income, not on 
a separate-category-by-separate-category 
basis. See H.R. Conf. Rep. No. 99-841 at 
II-590 (1986). This clarification was in
corporated by reference into Notice 89-3, 
paragraph 3(b), and reflected in instruc
tions to Form 1118 (Foreign Tax Credit
Corporations). The temporary regulations 
modify the fifty-percent limitation to re
flect this clarification. 

Section 1.904(f)-2T(c)(1) provides that 
the foreign source taxable income subject 
to recharacterization is the lesser of the 
aggregate amount of maximum potential 

recapture in all overall foreign loss ac
counts or fifty percent of the taxpayer's to
tal foreign source income. If the aggregate 
amount of maximum potential recapture in 
all overall foreign loss accounts exceeds 
fifty percent of the taxpayer's total foreign 
source taxable income, foreign source tax
able income in each separate category with 
an overall foreign loss account is rechar
acterized in an amount equal to the sepa
rate category's allocable portion of the sec
tion 904(f)( 1) recapture amount. The max
imum potential recapture from any sepa
rate category is the lesser of the balance in 
the overall foreign loss account or the for
eign source taxable income for the current 
year in the same separate category. 

Other revisions to the 1987 regula
tions include updating provisions to reflect 
statutory and regulatory changes affect
ing capital gains and losses, in particular 
those provisions that were superseded by 
the regulations promulgated under section 
904(b) in T.D. 9141, 2004-2 C.B. 359 
(July 20,2004). In addition, §1.904(f)-3 
is made obsolete by the ordering rules 
added in § 1.904(g)-3T and is removed 
accordingly. 

IV. Coordination of Overall Foreign 
Losses, Separate Limitation Losses, and 
Overall Domestic Losses 

Under the specific grant of regulatory 
authority in section 904(g)(4), these tem
porary regulations provide ordering rules 
for coordinating the section 904(f) over
all foreign loss and separate limitation loss 
provisions and the section 904(g) overall 
domestic loss provisions. 

Section 1.904(g)-3T provides ordering 
rules for the allocation of net operating 
losses, net capital losses, U.S. source 
losses, and separate limitation losses, and 
the recapture of separate limitation losses, 
overall foreign losses, and overall domes
tic losses. While these rules generally 
follow the ordering rules set forth in No
tice 89-3, some changes were appropriate 
to take into account the enactment of the 
overall domestic loss provisions. 

A. Step One: Allocation of net operating 
loss and net capital loss carryovers 

These temporary regulations generally 
follow the rules of Notice 89-3 for the 
carryover and carryback of net operating 

losses. Under §1.904(g)-3T(b)(l), net op
erating losses that are carried back to a 
prior year are allocated to income in the 
carryback year in accordance with the al
location rules for absorbing and allocating 
net operating loss carryovers. However, 
the income against which the net operat
ing loss is allocated is the income after ap
plication of the overall foreign loss, sep
arate limitation loss and overall domestic 
loss allocation and recapture rules for the 
carryback year. 

The rules for net operating loss carry
forwards vary for full and partial carry
overs of the net operating loss. In the 
case of a full net operating loss carryover, 
the U.S. source losses and foreign losses 
in separate categories that are part of the 
net operating loss are carried forward and 
combined with U.S. source income or loss 
and foreign source income or loss in the 
same categories as the respective portions 
of the net operating loss. 

In the case of a partial net operating loss 
carryover, several steps apply. In applying 
these steps it is important to distinguish the 
net operating loss, which is the total net 
operating loss, and the net operating loss 
carryover, which is the portion of the net 
operating loss that is absorbed in the carry
over year. First, the U.S. source portion of 
the net operating loss (but not in excess of 
the net operating loss carryover) is carried 
over to the extent of U.S. source income 
in the carryover year. Second, the sepa
rate limitation losses that are part of the 
net operating loss are tentatively carried to 
the extent of taxable income in the same 
separate category. This amount is tenta
tive because the total amount of matching 
net operating losses and separate limita
tion income may exceed the net operating 
loss carryover amount remaining after the 
first step. To the extent the total amount 
of these tentative loss carryovers is in fact 
limited by the amount of the remaining net 
operating loss carryover, then the tentative 
carryovers in each separate category are 
reduced on a pro rata basis so that their 
sum equals the amount of the remaining 
net operating loss carryover amount. 

Third, any net operating loss carryover 
remaining after the first and second steps is 
carried over proportionately from any re
maining loss in each separate category and 
combined with foreign source loss, if any, 
in the same separate categories in the car
ryover year. Finally, any remaining U.S. 
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source loss is carried over to the extent of 
the net operating loss carryover remaining 
after the third step, if any, and combined 
with U.S. source loss, if any, in the carry
over year. 

The temporary regulations deviate from 
the net operating loss rules of Notice 89-3 
in the final two steps. The temporary reg
ulations require the U.S. source loss and 
foreign source losses in the separate cate
gories that are carried over to be combined 
with U.S. source income or loss and for
eign source income or loss in the same cat
egories as the respective portions of the net 
operating loss. Then, the temporary reg
ulations provide these losses are allocated 
against other income as part of the gen
eral loss allocation rules for current year 
losses. Notice 89-3, however, requires the 
allocation of the net operating loss against 
income in other separate categories before 
allocation of current year losses. The Trea
sury Department and the IRS believe there 
is no difference in result whether the net 
operating losses carried into a taxable year 
are allocated before or at the same time 
as current year losses, given the treatment 
of U.S. losses in § 1.904(g)-3T. However, 
the approach of the temporary regulations 
provides added simplicity in application of 
the ordering rules as well as greater consis
tency with the rules for full net operating 
loss carryovers. 

The rules for the allocation of net oper
ating losses apply similarly to net capital 
loss carryovers. 

B. Step Two: Allocation of separate 
limitation losses 

Separate limitation losses are first allo
cated to separate limitation income for the 
taxable year in other separate categories on 
a proportionate basis. Separate limitation 
loss accounts are increased as a result of 
any such allocations. To the extent the sep
arate limitation losses exceed separate lim
itation income for the year, those losses are 
allocated against U.S. income, if any, for 
the taxable year and overall foreign loss 
accounts are increased. 

Unlike Notice 89-3, the temporary reg
ulations also provide that offsetting sep
arate limitation loss accounts are netted 
against one another. For example, if a 
taxpayer has a separate limitation loss ac
count in the general category with respect 
to passive category income, and in the 
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next year incurs a passive category sepa
rate limitation loss that offsets general cat
egory income, the two accounts will be 
netted against each other, rather than both 
being carried forward until each one is re

captured. 

C. Step Three: Allocation of U.S. source 

loss 

U.S. source losses are allocated against 
separate limitation income on a propor
tionate basis, and overall domestic loss 
accounts are increased appropriately. Un
der the ordering rules in Notice 89-3, 
U.S. losses sustained in the current taxable 
year are allocated after all other losses 
are allocated and after separate limita
tion losses and overall foreign losses are 
recaptured. With the addition of section 
904(g), Congress expressed that domestic 
losses and foreign source losses should be 
treated with greater parity. To that end, the 
Treasury Department and the IRS believe 
the ordering rules of Notice 89-3 should 
be amended. Accordingly, the temporary 
regulations provide that U.S. losses are 
allocated in the same manner as foreign 
losses, before any income is recharacter
ized. 

D. Step Four: Recapture of overall foreign 
loss accounts 

To the extent a taxpayer has any sep
arate limitation income for the taxable 
year after losses are allocated in steps one 
through three, a portion of such income 
will be subject to recharacterization in or
der to recapture prior year overall foreign 
losses, if any. 

E. Step Five: Recapture of separate 
limitation loss accounts 

To the extent a taxpayer has any sepa
rate limitation income for the taxable year 
after overall foreign losses are recaptured 
in step four, then such income will be sub
ject to recharacterization in order to recap
ture prior year separate limitation losses, if 
any. 

F Step Six: Recapture of overall domestic 
loss accounts 

To the extent a taxpayer has any U.S. 
source income after losses are allocated in 

steps one through three, but not taking into 
account any foreign source income that is 
recharacterized as U.S. source income un· 
der step four, then a portion of such income 
will be subject to recharacterization in or
der to recapture prior year overall domestic 
losses, if any. 

The temporary regulations coordinate 
the overall foreign loss and overall domes
tic loss regimes by providing that the re
capture of overall foreign and domestic 
loss accounts is done independently. Ac
cordingly, income recharacterized under 
one recapture provision is not taken into 
account in determining the amount of in
come subject to recharacterization under 
the other recapture provision. For exam
ple, foreign source income that is rechar
acterized as U.S. source income in order 
to recapture an overall foreign loss ac
count will not then be included in the de
termination of U.S. source income subject 
to recharacterization as foreign source in
come in order to recapture an overall do
mestic loss account. 

V. Consolidated Overall Domestic Loss 
Accounts-§ 1.1502-9T 

Section l.l502-9T revises § 1.1502-9 
to include rules for the application of sec
tion 904(g) to consolidated groups and 
their members. Section 1.1502-9 provides 
rules only for the application of section 
904(f) to consolidated groups and their 
members. Under those rules, consolidated 
overall foreign loss (COFL) accounts 
and consolidated separate limitation loss 
(CSLL) accounts are determined by the 
consolidated group on an aggregate basis 
under the principles of §§ l.l502-1I and 
1.1502-12. When a new member joins 
the group, its separate overall foreign loss 
and separate limitation loss accounts are 
combined with the appropriate COFL and 
CSLL accounts of the group. When a 
member leaves the group, it is allocated 
a pro rata portion of each of the group's 
COFL and CSLL accounts based on the 
member's share of the group's assets that 
generate income subject to recharacteriza
tion under the corresponding loss account. 
The temporary regulations do not alter 
these provisions addressing COFL and 
CSLL accounts. The revisions simply 
extend these principles to provide parallel 
treatment for consolidated overall domes
tic loss accounts. 



Effective! Applicability Dates 

The effective date for these regulations 
is December 21, 2007. The regulations 
generally apply to taxable years beginning 
after December 21, 2007. However, tax
payers may choose to apply the overall do
mestic loss provisions of the regulations 
in other taxable years beginning after De
cember 31, 2006. In the alternative, tax
payers may use any reasonable method 
consistently applied for those years, in
cluding one based on the ordering rules of 
Notice 89-3. 

Special Analyses 

It has been detennined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assess
ment is not required. For applicability 
of the Regulatory Flexibility Act, see 
the cross-referenced notice of proposed 
rulemaking published elsewhere in this 
issue of the Bulletin. Pursuant to section 
7805(f), these regulations have been sub
mitted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on its impact on small business. 

Drafting Information 

The principal author of these regula
tions is Jeffrey L. Parry of the Office of 
Chief Counsel (International). However, 
other personnel from the Treasury Depart
ment and the IRS participated in their de
velopment. 

* * * * * 

Amendments to the Regulations 

Accordingly, 26 CFR part 1 is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part 1 is amended by adding an entry in 
numerical order to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Section 1.904(g)-3T also issued under 

26 U.S.C. 904(g)(4). * * * 
Par. 2. Section 1.904-0 is amended by 

revising the section heading and introduc
tory text to read as follows: 

§1.904-0 Outline of regulation provisions. 

This section lists the headings for 
§§ 1.904-1 through 1.904-7. 

* * * * * 
Par. 3. Section 1. 904(b )-0 is 

added. The entries for § § 1. 904(b )-1 and 
1.904(b)--2 in § 1.904-0 are redesignated 
as entries in new § 1.904(b )-0. 

§1.904(b)-0 Outline of regulation 
provisions. 

This section lists the headings for 
§§1.904(b)-1 and 1.904(b)-2. 

Par. 4. Section 1.904(f)-0 is added and 
amended as follows: 

l. The entries for §§ 1.904(f)-I, 
1.904(f)-2, 1.904(f)-3, 1.904(f)-4, 
l.904(f)-5, 1.904(f)-6 and 1.904(f)-I2 
in § 1.904-0 are redesignated as entries in 
new §l.904(f)-0. 

2. The entry for §1.904(f)-I(a) is re
designated as § 1.904(f)-1 (a)(1) and a new 
entry for §1.904(f)-I(a)(2) is added. 

3. The entries for §1.904(f)-I(d)(2), 
(d)(3), and (d)(4) are revised and the entry 
for § I.904(f)-I(d)(5) is removed. 

4. The entries for §1.904(f)-2(c) and 
(c)( I) are revised. 

5. The entries for § l.904(f)-3 are re
moved. 

6. New entries for §§1.904(f)-7 and 
1.904(f)-8 are added. 

The additions and revisions read as fol
lows: 

§1.904(j)-O Outline of regulation 
provisions. 

This section lists the headings for 
§§ 1.904(f)-1 through 1.904(f)-8 and 
1.904(f)-12. 

§1.904(f)-1 Overall foreign loss and the 
overall foreign loss account. 

(a)( 1) Overview of regulations. 
(2) [Reserved]. For further guidance, 

see the entry for §1.904(f)-lT(a)(2) in 
§ 1.904(f)-OT. 

* * * * * 
(d) * * * 
(2) Overall foreign losses of another 

taxpayer. 
(3) Additions to overall foreign loss ac

count created by loss carryovers. 

(4) [Reserved]. For further guidance, 
see the entry for §1.904(f)-IT(d)(4) in 
§ 1 . 904( f)-OT. 

* * * * * 

§ J. 904(j)-2 Recapture of overall foreign 
losses. 

* * * * * 
(c) and (c)(l) [Reserved]. For 

further guidance, see the entries 
for §1.904(f)-2T(c) and (c)(1) in 
§ I . 904( f)-OT. 

* * * * * 

§J.904(f)-7 Separate limitation loss and 
the separate limitation loss account. 

[Reserved]. For further guidance, 
see the entries for §1.904(f)-7T in 
§ 1.904(f)-OT. 

§1.904(j)-8 Recapture of separate 
limitation loss accounts. 

[Reserved]. For further guidance, 
see the entries for § 1.904(f)-8T in 
§ 1.904(f)-0T. 

Par. 5. Section 1.904(f)-OT is added to 
read as follows: 

§1.904(j)-OT Outline of regulation 
provisions (temporary). 

This section lists the headings for 
§§1.904(f)-IT, 1.904(f)-2T, 1.904(f)-7T 
and 1.904(f)-8T. 

§1.904(f)-lT Overall foreign loss and the 
overall foreign loss account (temporary). 

(a)( 1) [Reserved]. For further guid
ance, see the entry for § 1.904(f)-I(a)(1) in 
§ I.904(f)-O. 

(2) Application to post-1986 taxable 
years. 

(b) through (d)(3) [Reserved]. 
For further guidance, see the entries 
for §1.904(f)-I(b) through (d)(3) in 
§ 1.904(f)-O. 

(d)(4) Adjustments for capital gains and 
losses. 

(e) through (f) [Reserved]. For 
further guidance, see the entries for 
§1.904(f)-1(e) through Cf) in §1.904(f)-O. 

(g) Effective/applicability date. 
(h) Expiration date. 
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§1.904(j)-2T Recapture of overallforeig!! 

loss (temporary). 

(a) and (b) [Reserved]. For fur-
ther guidance, see the entries for 
§ 1.904(f)-2(a) and (b) in § 1.904Uj--O. 

(c) Section 904(f)( I) recapture. 
( I) In general 
(c)(2) through (d) [Reserved]. 

For further guidance. see the entries 
for §1.904(f)-2(c)(2) through (d) In 

§ 1.904(f)-O. 

(e) Effective/applicability date. 
(f) Expiration date. 

§ 1. 904 (f)-7T Separate limitation loss 

and the separate limitation loss account 

(temporary). 

(a) Overview of regulations. 
(b) Definitions. 
( I) Separate category. 
(2) Separate limitation income. 
(3) Separate limitation loss. 
(c) Separate limitation loss account. 
(d) Additions to separate limitation loss 

accounts. 
(I) General rule. 
(2) Separate limitation losses of another 

taxpayer. 
(3) Additions to separate limitation loss 

account created by loss carryovers. 
(e) Reductions of separate limitation 

loss accounts. 
(I) Pre-recapture reduction for amounts 

allocated to other taxpayers. 
(2) Reduction for offsetting loss ac-

counts. 
(3) Reduction for amounts recaptured. 
(f) Effective/applicability date. 
(g) Expiration date. 

§ I. 904(f)-RT Recapture of separate 
limitation loss accounts (temporary). 

(a) In general. 
(b) Effect of recharacterization of sepa-

rate limitation income on associated taxes. 
(c) Effective/applicability date. 
(d) Expiration date. 
Par. 6. Section 1.904(f)-1 is amended 

as follows: 
I. Redesignate paragraph (a) as (a)( I). 
2. Add a new paragraph (a)(2). 
3. In paragraph (d)( I), remove the lan

guage "paragraph (d)(4) of this section" 
and add the language "paragraph (d)(3) of 
this section" in its place. 
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4. Remove paragraphs (d)(2), (d)(S), 

and Example 4 and Example 5 in paragraph 
(f). 

5. Redesignate paragraph (d)(3) as 
paragraph (d)(2), and paragraph (d)(4) as 

paragraph (d)(3). 
6. In newly-redesignated para-

graph (d)(3). remove the language 
"§ 1.904(f)-I(d)(5)" and add the language 
"§1.904(tj-l(d)(4)" in its place. 

7. Add new paragraphs (d)(4) and (g). 

The revisions and additions read as fol

lows: 

§1.904(f)-1 Overall foreign loss and the 

overall foreign loss account. 

* * * * * 
(a) * * * 
(2) [Reserved). For further guidance, 

see § 1.904(f)-IT(a)(2). 

* * * * * 
(d) * * * 
(4) [Reserved]. For further guidance, 

see § 1.904(f)-l T(d)(4). 

* * * * * 
(g) [Reserved]. For further guidance. 

see §1.904(f)-IT(g). 
Par. 7. Section 1.904(f)-1T is added to 

read as follows: 

§1.904(f)-IT Overall foreign loss and the 
overall foreign loss account (temporary). 

(a)( I) [ReservedJ. For further guid
ance, see § 1.904(f)-1 (a) (I ). 

(2) Application to post-1986 taxable 
years. The principles of §§ 1.904(f)-1 
through 1.904(f)-5 shall apply to overall 
foreign loss sustained in taxable years 
beginning after December 31, 1986, mod
ified so as to take into account the effect 
of statutory amendments. 

(b) through (d)(3) [Reserved]. For fur
ther guidance, see § 1.904(f)-1 (b) through 
(d)(3). 

(d)(4) Adjustments for capital gains 

and losses. If a taxpayer has capital 
gains or losses, the taxpayer shall make 
adjustments to such capital gains and 
losses to the extent required under section 
904(b)(2) and §1.904(b)-1 before apply
ing the provisions of § 1.904(f)-1 T. See 
§ 1.904(b )-1 (h). 

(e) and (f) [Reserved]. For further guid
ance, see §1.904(f)-I(e) and (f). 

(g) Effective/applicability date. This 
section applies to taxable years beginning 

after December 21, 2007. 
(h) Expiration date. The applicability 

of this section expires on December 20, 
2010. 

Par. 8. Section 1.904(0-2 is amended 

as follows: 
1. Revise paragraph (c)(l). 
2. Revise paragraph (c)(5) Example 4. 

3. Add a new paragraph (e). 

The revisions and addition read as fol

lows: 

§1.904(f)-2 Recapture of overall foreiglJ 

losses. 

* * * * * 
(c) * * * (1) [Reserved J. For further 

guidance, see § 1.904(f)-2T(c)(\). 

(5) * * * 
Example 4. [Reserved]. For further 

guidance see § 1.904(f)-2T(c)(S) Example 

4. 

* * * * * 
(e) [Reserved]. For further guidance, 

see § 1.904(f)-2T(e). 
Par. 9. Section 1.904(f)-2T is added to 

read as follows: 

§l. 904(f)-2T Recapture of overall foreign 

losses (temporary). 

(a) and (b) [Reserved). For further 
guidance, see § 1.904(f)-2(a) and (b). 

(c) Section 904(f)( 1) recapture-(1) In 
general. In a year in which a taxpayer 
elects the benefits of section 901 or 30A, 
the amount of foreign source taxable in
come subject to recharacterization in a tax
able year in which paragraph (a) of this 
section is applicable is the lesser of the ag
gregate amount of maximum potential re
capture in all overall foreign loss accounts 
or fifty percent of the taxpayer's total for
eign source taxable income. If the aggre
gate amount of maximum potential recap
ture in all overall foreign loss accounts ex
ceeds fifty percent of the taxpayer's to
tal foreign source taxable income, foreign 
source taxable income in each separate cat
egory with an overall foreign loss account 
is recharacterized in an amount equal to the 
section 904(f)( 1) recapture amount, mul
tiplied by the maximum potential recap
ture in the overall foreign loss account, di
vided by the aggregate amount of maxi-



mum potential recapture in all overall for
eign loss accounts. The maximum poten
tial recapture in any account is the lesser of 
the balance in that overall foreign loss ac
count (after reduction of such accounts in 
accordance with § 1.904(f)-1(e» or the for
eign source taxable income for the year in 
the same separate category as the loss ac
count. If, in any year, in accordance with 
section I 64(a) and section 275(a)( 4 )(A), a 
taxpayer deducts rather than credits its for
eign taxes, recapture is applied to the ex
tent of the lesser of-

(i) The balance in the overall foreign 
loss account in each separate category; or 

(ii) Foreign source taxable income mi
nus foreign taxes in each separate category. 

(c)(2) through (5) Example 3 [Re-
served]. For further guidance, see 
§ 1.904(f)-2(c)(2) through (5) Example 3. 

Example 4. Y Corporation is a domestic corpo
ration that does business in the United States and 
abroad. On December 31, 2007, the balance in Y's 
general category overall foreign loss account is $500, 
all of which is attributable to a loss incurred in 2007. 
Y has no other loss accounts subject to recapture. For 
2008, Y has U.S. source taxable income of $400 and 
foreign source taxable income of $300 in the general 
category and $900 in the passive category. Under 
paragraph (c)( 1) of this section, the amount of y's 
general category income subject to recharacterization 
is the lesser of the aggregate maximum potential re
capture or 50 percent of the total foreign source tax
able income. In this case y's aggregate maximum 
potential recapture is $300 (the lesser of the $500 
balance in the general category overall foreign loss 
account or $300 foreign source income in the gen
eral category for the year), which is less than $600, 
or 50 percent of total foreign source taxable income 
($1200 x 50%). Therefore, pursuant to paragraph (cl 
of this section, $300 of foreign source income in the 
general category is recharacterized as U.S. source in
come. The balance in y's general category overall 
foreign loss account is reduced by 5300 to $200 in 
accordance with §1.904(f)-I(e)(2). 

(c)(5) Example 5 through (d) lRe
served]. For further guidance, see 
§l.904(f)-2(c)(5) Example 5 through 
§ 1.904(f)-2(d). 

(e) Effective/applicability date. This 
section applies to taxable years beginning 
after December 21,2007. 

(f) Expiration date. The applicability of 
this section expires on December 20, 2010. 

Par. 10. Section 1.904(f)-3 is revised 
to read as follows: 

§1.904(j)-3 Allocation of net operating 
losses and net capital losses. For rules 
relating to the allocation of net oper
ating losses and net capital losses, see 
§ 1.904(g)-3T. 

Par. II. Sections 1.904(f)-7, 
1.904(f)-7T, 1.904(f)-8, and 1.904(f)-ST 
are added to read as follows: 

§1.904(f)-7 Separate limitation loss and 
the separate limitation loss account. 

[Reserved]. For further guidance, see 
§ 1.904(f)-7T. 

§1.904(f)-7T Separate limitation loss 
and the separate limitation loss account 
(temporary). 

(a) Overview of regulations. This 
section provides rules for determining a 
taxpayer's separate limitation losses, for 
establishing separate limitation loss ac
counts, and for making additions to and re
ductions from such accounts for purposes 
of section 904(f). Section 1.904(f)-ST 
provides rules for recharacterizing the 
balance in any separate limitation loss ac
count under the general recharacterization 
rule of section 904(f)(5)(C). 

(b) Definitions. The definitions in para
graphs (b)( 1) through (4) of this section 
apply for purposes of this section and 
§§ 1.904(f)-ST and 1.904(g)-3T. 

(1) Separate category means each sep
arate category of income described in sec
tion 904(d) and any other category of in
come described in § 1.904-4(m). For ex
ample, income subject to section 901 (j) or 
904(h)( 1 0) is income in a separate cate
gory. 

(2) Separate limitation income means, 
with respect to any separate category, the 
taxable income from sources outside the 
United States, separately computed for 
that category for the taxable year. Sepa
rate limitation income shall be determined 
by taking into account any adjustments 
for capital gains and losses under sec
tion 904(b)(2) and §1.904(b)-1. See 
§ 1.904(b )-1 (h)( I )(i). 

(3) Separate limitation loss means, 
with respect to any separate category, the 
amount by which the foreign source gross 
income in that category is exceeded by 
the sum of expenses, losses and other de
ductions (not including any net operating 
loss deduction under section 172(a) or 
any expropriation loss or casualty loss 
described in section 907(c)(4)(B)(iii» 
properly allocated and apportioned thereto 
for the taxable year. Separate limitation 
losses are determined separately for each 
separate category. Accordingly, income 

and deductions attributable to a separate 
category are not netted with income and 
deductions attributable to another sepa
rate category for purposes of determining 
the amount of a separate limitation loss. 
Separate limitation losses shall be deter
mined by taking into account any adjust
ments for capital gains and losses under 
section 904(b )(2) and § 1.904(b )-1. See 
§ 1.904(b )-1 (h)(l )(i). 

(c) Separate limitation loss account. 
Any taxpayer that sustains a separate 
limitation loss that is allocated to reduce 
separate limitation income of the taxpayer 
under the rules of § 1.904(g)-3T must es
tablish a separate limitation loss account 
for the loss. The taxpayer must establish 
separate loss accounts for each separate 
category in which a separate limitation loss 
is incurred that is allocated to reduce other 
separate limitation income. A separate 
account must then be established for each 
separate category to which a portion of the 
loss is allocated. The balance in any sepa
rate limitation loss account represents the 
amount of separate limitation income that 
is subject to recharacterization (as income 
in another separate category) in a subse
quent year pursuant to § 1.904(f)-ST and 
section 904(f)(5)(F). From year to year, 
amounts may be added to or subtracted 
from the balance in such loss accounts, as 
provided in paragraphs (d) and (e) of this 
section. 

(d) Additions to separate limitation loss 
accounts-(l) General rule. A taxpayer's 
separate limitation loss as defined in para
graph (b)(3) of this section shall be added 
to the applicable separate limitation loss 
accounts at the end of the taxable year to 
the extent that the separate limitation loss 
has reduced separate limitation income in 
one or more other separate categories of 
the taxpayer during the taxable year. For 
rules with respect to net operating loss car
ryovers, see paragraph (d)(3) of this sec
tion and §1.904(g)-3T. 

(2) Separate limitation losses of an
other taxpayer. If any portion of any 
separate limitation loss account of another 
taxpayer is allocated to the taxpayer in 
accordance with § l.lS02-9T (relating to 
consolidated separate limitation losses) 
the taxpayer shall add such amount to 
its applicable separate limitation loss ac
count. 

(3) Additions to separate limitation loss 
account created by loss carryovers. The 
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taxpayer shall add to each ~eparate limi
tation loss account all net operating loss 
carryovers to the current taxable year to 
the extent that separate limitation losses in
cluded in the net operating loss carryO\ ers 
reduced foreign source income in other 
separate categories for the taxable year. 

(e) Redllctions o( separate limitaTion 

loss accollnTs. The taxpayer shall subtract 
the following amounts from its separate 
limitation loss accounts at the end of its 
taxable year in the following order as ap
plicable: 

( I ) Pre-recapture redllCTion (or 

(/1/l01l1lls allocaTed to other taxp(/vers. A 
separate limitation loss account is reduced 
by the amount of any separate limitation 
loss account which IS allocated to another 
taxpayer in accordance with * 1.1502-9T 
(relating to consolidated separate limita
tion losses). 

(2) Reduction for ofl~e[[inR loss ac

coLlnts. A separate limitation account is 
reduced to take into account any netting 
of separate limitation loss accounts under 
§ 1.904(g)-3T(c). 

(3) Reduction for amounts recaptured. 
A separate limitation loss account is re
duced by the amount of any separate 
limitation income that is earned in the 
same separate category as the separate 
limitation loss that resulted in the account 
and that is recharacterized in accordance 
with § 1.904(fl-RT (relating to recapture 
of separate limitation losses) or section 
904(t)(5)(F) (relating to recapture of sep
arate limitation loss accounts out of gain 
realized from dispositions). 

(t) EfJectivelapplicabilitv date. This 
section applies to taxpayers that sustain 
separate limitation losses in taxable years 
beginning after December 21,2007. For 
taxable years beginning after December 
31. 1986. and on or before December 21, 
2007. see section 904(0(5). 

(g) Expiration date. The applicability 
of this section expires on December 20, 
2010. 

~ 1. 90.J(j)-8 Recapture (){ separate 
limitation loss accounts. 

[Resened). For further guidance. see 
§ 1.904(0-8T. 
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.1$1. 904(fJ-8T Recapture of separate 

limitation loss accoullfs (temporary). 

(a) III general. A taxpayer shall re
capture a separate limitation loss account 
as provided in this section. If the tax
payer has a separate limitation loss ac
count or accounts in any separate cate
gory (the "Ioss category") and the loss cat
egory has income in a subsequent taxable 
year. the income shall be recharacterized 
as income in that other category or cate
gories. The amount of income recharac
terized shall not exceed the separate lim
itation loss accounts for the loss category 
as determined under § 1.904(t)-7T, includ
ing the aggregate separate limitation loss 
accounts from the loss category not previ
ously recaptured under this paragraph (a). 
If the taxpayer has more than one separate 
limitation loss account in a loss category, 
and there is not enough income in the loss 
category to recapture the entire amount in 
all the loss accounts, then separate limita
tion income in the loss category shall be 
recharacterized as separate limitation in
come in the separate limitation loss cate
gories on a proportionate basis. This is de
termined by multiplying the total separate 
limitation income subject to recapture by 
a fraction, the numerator of which is the 
amount in a particular loss account and the 
denominator of which is the total amount 
in all loss accounts for the separate cate
gory. 

(bl Effect of recapture of separate 
limitation income on associated taxes. 

Recharacterization of income under para
graph (a) of this section shall not result 
in the recharacterization of any tax. The 
rules of § 1.904--6, including the rules that 
the taxes are allocated on an annual basis 
and that foreign taxes paid on U.S. source 
income shall be allocated to the separate 
category that includes that U.S. source 
income (see ~ 1.904-6(a)). shall apply for 
purposes of allocating taxes to separate 
categories. Allocation of taxes pursuant 
to § 1.904--6 shall be made before the re
capture of any separate limitation loss 
accounts of the taxpayer pursuant to the 
rules of this section. 

(c) Effectil'elapplicability date. This 
section applies to taxpayers that sustain 
separate limitation losses in taxable years 
beginning after December 21, 2007. For 
taxable years beginning after December 

31. 1986. and on or before December 21, 
2007. see section 904(0(5). 

(d) Expiration date. The applicability 
of this section expires on December 20. 
2010. 

Par. 12. Section 1.904(g)-O is added to 
read as follows: 

§ 1. 904( g)---O Outline of regulation 

prol'islOns. 

This section lists the headings for 
§ § I. 904(g )-1 through I. 904(g)-3. 

§1.904(g)-1 Ol'erall domestic loss and 

the overall domestic loss account. 

[Reserved]. For further guidance, 
see the entries for § 1.904(g)-1T in 
§ 1.904(g)-0T. 

§1.904(g)-2 Recapture of overall 

domestic losses. 

[Reserved]. For further guidance, 
see the entries for § 1.904(g)-2T in 
§ I. 904(g)-OT. 

§J.904(g)-3 Ordering rules for the 

allocation of net operating losses, net 

capital losses, U.S. source losses, and 

separate limitation losses, and for 

recapture of separate limitation losses, 
overall foreign losses, and overall 

domestic losses. 

[Reserved]. For further guidance, 
see the entries for § 1.904(g)-3T in 
§ 1.904(g)-0T. 

Par. 13. Section 1.904(g)-OT is added 
to read as follows: 

§ 1. 904( g )-OT Outline of regulation 
provisions (temporary). 

This section lists the headings for 
§§ 1.904(g)-i T through 1.904(g)-3T. 

~1.904(g)-JT Overall domestic loss 
and the overall domestic loss account 
(temporal}). 

(a) Overview of regulations. 
(b) Overall domestic loss accounts. 
( 1) In general. 
(2) Taxable year in which overall do

mestic loss is sustained. 
(c) Determination of a taxpayer's over

all domestic loss. 
(1) Overall domestic loss defined. 



(2) Domestic loss defined. 
(3) Qualified taxable year defined. 
(4) Method of allocation and apportion

ment of deductions. 
(d) Additions to overall domestic loss 

accounts. 
(1) General rule. 
(2) Overall domestic loss of another 

taxpayer. 
(3) Adjustments for capital gains and 

losses. 
(e) Reductions of overall domestic loss 

accounts. 
(I) Pre-recapture reduction for amounts 

allocated to other taxpayers. 
(2) Reduction for amounts recaptured. 
(f) Effective/applicability date. 
(g) Expiration date. 

§1.904(g)-2T Recapture of overall 
domestic losses (temporary). 

(a) In general. 
(b) Determination of U.S. source tax-

able income for purposes of recapture. 
(c) Section 904(g)( 1) recapture. 
(d) Effective/applicability date. 
(e) Expiration date. 

§1.904(g)-3T Ordering rules for the 
allocation of net operating losses, net 
capital losses, U.S. source losses, and 
separate limitation losses, and for 
recapture of separate limitation losses, 
overall foreign losses, and overall 
domestic losses (temporary). 

(a) In general. 
(b) Step One: Allocation of net operat-

ing loss and net capital loss carryovers. 
(l) In general. 
(2) Full net operating loss carryover. 
(3) Partial net operating loss carryover. 
(4) Net capital loss carryovers. 
(c) Step Two: Allocation of separate 

limitation losses. 
(d) Step Three: Allocation of U.S. 

source losses. 
(e) Step Four: Recapture of overall for

eign loss accounts. 
(f) Step Five: Recapture of separate 

limitation loss accounts. 
(g) Step Six: Recapture of overall do-

mestic loss accounts. 
(h) Examples. 
(i) Effective/applicability date. 
(j) Expiration date. 
Par. 14. Sections 1.904(g)-1, 

1.904(g)-lT, 1.904(g)-2, 1.904(g)-2T, 

1.904(g)-3, and 1.904(g)-3T are added to 
read as follows: 

§1.904(g)-1 Overall domestic loss and 
the overall domestic loss account. 

[Reserved]. For further guidance, see 
§ I. 904(g)-1 T. 

§I.904(g)-IT Overall domestic loss 
and the overall domestic loss account 
(temporary). 

(a) Overview of regulations. This 
section provides rules for determining a 
taxpayer's overall domestic losses, for es
tablishing overall domestic loss accounts, 
and for making additions to and reduc
tions from such accounts for purposes 
of section 904(g). Section 1.904(g)-2T 
provides rules for recapturing the balance 
in any overall domestic loss account un
der the general recharacterization rule of 
section 904(g)(l). Section 1. 904(g)-3T 
provides ordering rules for the allocation 
of net operating losses, net capital losses, 
U.S. source losses, and separate limitation 
losses, and the recapture of separate lim
itation losses, overall foreign losses and 
overall domestic losses. 

(b) Overall domestic loss ac
counts-(l) In general. Any taxpayer that 
sustains an overall domestic loss under 
paragraph (c) of this section must estab
lish an account for such loss. Separate 
overall domestic loss accounts must be 
maintained with respect to each separate 
category in which foreign source income 
is offset by the domestic loss. The bal
ance in each overall domestic loss account 
represents the amount of such overall do
mestic loss subject to recapture in a given 
year. From year to year, amounts may be 
added to or subtracted from the balances 
in such accounts as provided in paragraphs 
(d) and (e) of this section. 

(2) Taxable year in which overall do
mestic loss is sustained. When a taxpayer 
incurs a domestic loss that is carried back 
as part of a net operating loss to offset for
eign source income in a qualified taxable 
year, as defined in paragraph (c )(3) of this 
section, the resulting overall domestic loss 
is treated as sustained in the later year in 
which the domestic loss was incurred and 
not in the earlier year in which the loss off
set foreign source income. Similarly, when 
a taxpayer incurs a domestic loss that is 

carried forward as part of a net operating 
loss and applied to offset foreign source 
income in a later taxable year, the result
ing overall domestic loss is treated as sus
tained in the later year in which the do
mestic loss offsets foreign source income 
and not in the earlier year in which the loss 
was incurred. For example, if a taxpayer 
incurs a domestic loss in the 2007 taxable 
year that is carried back to the 2006 quali
fied taxable year and offsets foreign source 
income in 2006, the resulting overall do
mestic loss is treated as sustained in the 
2007 taxable year. If a taxpayer incurs a 
domestic loss in a pre-2007 taxable year 
that is carried forward to a post-2006 quali
fied taxable year and offsets foreign source 
income in the post-2006 year, the result
ing overall domestic loss is treated as sus
tained in the post-2006 year. The over
all domestic loss account is established at 
the end of the later of the taxable year in 
which the domestic loss arose or the quali
fied taxable year to which the loss is car
ried and applied to offset foreign source 
income, and will be recaptured from U.S. 
source income arising in subsequent tax
able years. 

(c) Determination of a taxpayer's over
all domestic loss-(l) Overall domestic 
loss defined. For taxable years beginning 
after December 31, 2006, a taxpayer sus
tains an overall domestic loss-

(i) In any qualified taxable year in 
which its domestic loss for such taxable 
year offsets foreign source taxable income 
for the taxable year or for any preceding 
qualified taxable year by reason of a car
ryback; and 

(ii) In any other taxable year in which 
the domestic loss for such taxable year off
sets foreign source taxable income for any 
preceding qualified taxable year by reason 
of a carryback. 

(2) Domestic loss defined. For purposes 
of this section and §§ 1.904(g)-2T and 
1.904(g)-3T, the term domestic loss means 
the amount by which the U.S. source gross 
income for the taxable year is exceeded by 
the sum of the expenses, losses and other 
deductions properly apportioned or allo
cated to such income, taking into account 
any net operating loss carried forward 
from a prior taxable year, but not any loss 
carried back. If a taxpayer has any capital 
gains or losses, the amount of the tax
payer's domestic loss shall be determined 
by taking into account adjustments under 
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section 904(b)(2) and §1.904(b}-1. See 
§ 1.904(b )-1 (h)( I )(iii). 

(3) Qualified taxable year de
fined. For purposes of this section and 
§§ 1.904(g)-2T and 1.904(g)-3T. the term 

qualified taxable year means any taxable 
year for which the taxpayer chooses the 
benefits of section 901. 

(4) Method of allocatioll alld apportion
ment of deductiollS. In determining its 
overall domestic loss. a taxpayer shall al
locate and apportion expenses. losses. and 
other deductions to U.S. gross income in 
accordance with sections 861 (b) and 865 
and the regulations thereunder. including 
§§ 1.861-8T through 1.861-14T. 

(d) Additions to overall domestic loss 
accounts-( I) General rule. A taxpayer's 
overall domestic loss as determined under 
paragraph (c) of this section shall be added 
to the applicable overall domestic loss ac
count at the end of its taxable year to the 
extent that the overall domestic loss either 
reduces foreign source income for the year 
(but only if such year is a qualified taxable 
year) or reduces foreign source income for 
a qualified taxable year to which the loss 
has been carried back. 

(2) Overall domestic loss of another 
taxpayer. If any portion of any overall 
domestic loss of another taxpayer is allo
cated to the taxpayer in accordance with 
§ 1.1502-9T (relating to consolidated over
all domestic losses) the taxpayer shall add 
such amount to its applicable overall do
mestic loss account. 

(3) Adjustments for capital gains and 
losses. If the taxpayer has capital gains or 
losses. the amount by which an overall do
mestic loss reduces foreign source income 
in a taxable year shall be determined in 
accordance with §1.904(b)-I(h)(l)(i) and 
(iii). 

(e) Reductions of overall domestic loss 
accounts. The taxpayer shall subtract the 
following amounts from its overall domes
tic loss accounts at the end of its taxable 
year in the following order, if applicable: 

( I ) Pre-recapture reduction for 
amounts allocated to other taxpayers. An 
overall domestic loss account is reduced 
by the amount of any overall domestic loss 
which is allocated to another taxpayer in 
accordance with § 1.1502-9T (relating to 
consolidated overall domestic losses). 

(2) Reduction for amounts recaptured. 
An overall domestic loss account is re
duced by the amount of any U.S. source in-
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come that is recharacterized in accordance 
with § 1.904(g)-2T(c) (relating to recap

ture under section 904(g)( I ». 
(f) Effective/applicability date. This 

section applies to any taxpayer that sus
tains an overall domestic loss for a taxable 
year beginning after December 21, 2007. 

Taxpayers may choose to apply this sec
tion to overall domestic losses sustained 
in other taxable years beginning after De
cember 31, 2006, as well. 

(g) Expiration date. The applicability 
of this section expires on December 20, 

2010. 

§1.904(g)-2 Recapture of overall 

domestic losses. 

[Reserved]. For further guidance, see 
§ 1.904(g)-2T. 

§1.904(g)-2T Recapture of overall 
domestic losses (temporary). 

(a) In general. A taxpayer shall re
capture an overall domestic loss as pro
vided in this section. Recapture is ac
complished by treating a portion of the 
taxpayer's U.S. source taxable income as 
foreign source income. The recharacter
ized income is allocated among and in
creases foreign source income in separate 
categories in proportion to the balances of 
the overall domestic loss accounts with re
spect to those separate categories. As a 
result, if the taxpayer elects the benefits 
of section 90 I, the taxpayer's foreign tax 
credit limitation is increased. As provided 
in § 1.904(g)-1 T(f)(2), the balance in a tax
payer's overall domestic loss account with 
respect to a separate category is reduced at 
the end of each taxable year by the amount 
of loss recaptured during that taxable year. 
Recapture continues until such time as the 
amount of U.S. source income recharacter
ized as foreign source income equals the 
amount in the overall domestic loss ac
count. 

(b) Detennination of us. source tax
able income for purposes of recapture. 
For purposes of determining the amount 
of an overall domestic loss subject to re
capture, the taxpayer's taxable income 
from U.S. sources shall be computed in 
accordance with the rules set forth in 
§ 1.904(g)-1 T(c)( 4). 

(c) Section 904( g)( 1) recapture. The 
amount of any U.S. source taxable income 
subject to recharacterization in a taxable 

year in which paragraph Ca) of this section 

is applicable is the lesser of the aggregate 
balance in taxpayer's overall domestic loss 

accounts in each separate category (after 
reduction of such account in accordance 
with §1.904(g)-IT(e» or tifty percent of 
the taxpayer's U.S. source taxable income 
(as determined under paragraph (b) of this 
section). 

(d) Effective/applicability date. This 
section applies to any taxpayer that sus
tains an overall domestic loss for a taxable 
year beginning after December 21, 2007. 
Taxpayers may choose to apply this sec
tion to overall domestic losses sustained 
in other taxable years beginning after De
cember 31, 2006, as well. 

(e) Expiration date. The applicability 
of this section expires on December 20, 

2010. 

§1.904(g)-3 Ordering rules for the 
allocation of net operating losses, net 
capital losses. US. source losses, and 
separate limitation losses, and for 
recapture of separate limitation losses. 
overall foreign losses. and overall 
domestic losses. 

[Reserved]. For further guidance, see 
§ 1.904(g)-3T. 

§1.904(g)-3T Ordering rules for the 
allocation of net operating losses. net 
capital losses, US. source losses. and 
separate limitation losses, and for 
recapture of separate limitation losses, 
overall foreign losses. and overall 
domestic losses (temporary). 

(a) In general. This section provides or
dering rules for the allocation of net oper
ating losses, net capital losses, U.S. source 
losses, and separate limitation losses, and 
for recapture of separate limitation losses, 
overall foreign losses, and overall domes
tic losses. The rules must be applied in the 
order set forth in paragraphs (b) through 
(g) of this section. 

(b) Step One: Allocation of net op
erating loss and net capital loss carry
overs-(l) In general. Net operating 
losses from a current taxable year are 
carried forward or back to a taxable year 
in the following manner. Net operating 
losses that are carried forward pursuant 
to section 172 are combined with income 
or loss in the carryover year in the man
ner described in this paragraph (b). The 



combined amounts are then subject to 

the ordering rules provided in paragraphs 
(c) through (g) of this section. Net op
erating losses that are carried back to a 
prior taxable year pursuant to section 172 
are allocated to income in the carryback 
year in the manner set forth in paragraphs 
(b )(2) and (3), (c), and (d) of this section. 
The income in the carryback year to which 
the net operating loss is allocated is the 
foreign source income in each separate 
category and the U.S. source income af
ter the application of sections 904(f) and 
904(g) to income and loss in that previous 
year, including as a result of net operating 
loss carryovers or carry backs from taxable 
years prior to the current taxable year. 

(2) Full net operating loss carryover. 
If the full net operating loss (that remains 
after carryovers to other taxable years) is 
less than or equal to the taxable income in 
a particular taxable year (carryover year), 
and so can be carried forward in its entirety 
to such carryover year, U.S. source losses 
and foreign source losses in separate cate
gories that are part of a net operating loss 
from a particular taxable year that is car
ried forward in its entirety shall be com
bined with the U.S. income or loss and the 
foreign source income or loss in the same 
separate categories in the carryover year. 

(3) Partial net operating loss carryover. 
If the full net operating loss (that remains 
after carryovers to other taxable years) ex
ceeds the taxable income in a carryover 
year, and so cannot be carried forward in 
its entirety to such carryover year, the fol
lowing rules apply: 

(i) First, any U.S. source loss (not to 
exceed the net operating loss carryover) 
shall be carried over to the extent of any 
u.S. source income in the carryover year. 

(ii) If the net operating loss carryover 
exceeds the U.S. source loss carryover de
termined under paragraph (b)(3 )(i) of this 
section, then separate limitation losses that 
are part of the net operating loss shall be 
tentatively carried over to the extent of 
separate limitation income in the same sep
arate category in the carryover year. If 
the sum of the potential separate limita
tion loss carryovers determined under the 
preceding sentence exceeds the amount of 
the net operating loss carryover reduced 
by any U.S. source loss carried over un
der paragraph (b )(3 )(i) of this section, then 
the potential separate limitation loss carry-

overs shall be reduced pro rata so that their 
sum equals such amount. 

(iii) If the net operating loss carryover 
exceeds the sum of the U.S. and sepa
rate limitation loss carryovers determined 
under paragraphs (b)(3 )(i) and (ii) of this 
section, then a proportionate part of the 
remaining loss from each separate cate
gory shall be carried over to the extent of 
such excess and combined with the foreign 
source loss, if any, in the same separate cat
egories in the carryover year. 

(iv) If the net operating loss carryover 
exceeds the sum of all the loss carryovers 
determined under paragraphs (b)(3)(i), (ii), 
and (iii) of this section, then any U.S. 
source loss not carried over under para
graph (b)(3)(i) of this section shall be car
ried over to the extent of such excess and 
combined with the U.S. source loss, if any, 
in the carryover year. 

(4) Net capital loss carryovers. Rules 
similar to the rules of paragraphs (b)( I) 

through (3) of this section apply for pur
poses of determining the components of a 
net capital loss carryover to a taxable year. 

(c) Step Two: Allocation of separate 
limitation losses. The taxpayer shall al
locate separate limitation losses sustained 
during the taxable year (increased, if ap
propriate, by any losses carried over under 
paragraph (b) of this section), in the fol
lowing manner: 

(1) the taxpayer shall allocate its sepa
rate limitation losses for the year to reduce 
its separate limitation income in other sep
arate categories on a proportionate basis, 
and increase its separate limitation loss ac
counts appropriately. To the extent a sep
arate limitation loss in one separate cate
gory is allocated to reduce separate limita
tion income in a second separate category, 
and the second category has a separate lim
itation loss account from a prior taxable 
year with respect to the first category, the 
two separate limitation loss accounts shall 
be netted one against the other. 

(2) If the taxpayer's separate limitation 
losses for the taxable year exceed the tax
payer's separate limitation income for the 
year, so that the taxpayer has separate lim
itation losses remaining after the applica
tion of paragraph (c)( I ) of this section, the 
taxpayer shall allocate those losses to its 
U.S. source income for the taxable year, 
to the extent thereof. and shall increase 

its overall foreign loss accounts appropri
ately. 

(d) Step Three: Allocation of u.s. 
source losses. The taxpayer shall allocate 
U.S. source losses sustained during the 
taxable year (increased, if appropriate, by 
any losses carried over under paragraph 
(b) of this section) to separate limitation 
income on a proportionate basis, and shall 
increase its overall domestic loss accounts 
appropriately. 

(e) Step Four: Recapture of overall for
eign loss accounts. If the taxpayer's sepa
rate limitation income for the taxable year 
(reduced by any losses carried over under 
paragraph (b) of this section) exceeds the 
sum of the taxpayer's U.S. source loss and 
separate limitation losses for the year, so 
that the taxpayer has separate limitation 
income remaining after the application of 
paragraphs (c)(l) and (d) of this section, 
then the taxpayer shall recapture prior year 
overall foreign losses, if any, in accordance 
with §§ 1.904(f)-2 and 1.904(f)-2T. 

(f) Step Five: Recapture of separate 
limitation loss accounts. To the extent the 
taxpayer has remaining separate limitation 
income for the year after the application 
of paragraph (e) of this section, then the 
taxpayer shall recapture prior year separate 
limitation loss accounts, if any, in accor
dance with § 1.904(f)-8T. 

(g) Step Six: Recapture of overall do
mestic loss accounts. If the taxpayer's U.S. 
source income for the year (reduced by any 
losses carried over under paragraph (b) of 
this section or allocated under paragraph 
(c) of this section, but not increased by 
any recapture of overall foreign loss ac
counts under paragraph (e) of this section) 
exceeds the taxpayer's separate limitation 
losses for the year, so that the taxpayer has 
U.S. source income remaining after the ap
plication of paragraph (c)(2) of this sec
tion, then the taxpayer shall recapture its 
prior year overall domestic losses, if any, 
in accordance with § 1.904(g)-2T. 

(h) Examples. The following examples 
illustrate the rules of this section. Unless 
otherwise noted, all corporations use the 
calendar year as the U.S. taxable year. 

Example 1. (i) Facts. (A) Z Corporation is a do
mestic corporation with foreign branch operations in 
Country B. For 2009. Z ha' .J net ,'peraling ]D" of 
(S500). determined a, f,']!,' \I , 

General 
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(B) For 2008, Z had the following taxable income 

and losses after application of section 904(1) and (g) 

to income and loss in 2008: 

General 

$400 

Passil'e 

$200 

US 

$110 

(ii) Net operating loss allocation. Because Z's 

taxable income for 2008 exceeds its total net operat

ing loss for 2009, the full net operating loss is carried 

back. Under Step I, each component of the net oper

ating loss is carried back and combined with its same 

category in 2008. See paragraph (b)(2) of this sec
tion. After allocation of the net operating loss, Z has 

the following taxable income and losses for 2008: 

General Passil'e us 
$100 $200 ($90) 

(iii) Loss allocation. Under Step 3, the ($90) of 

U.S. loss is allocated proportionately to reduce the 
general category and passive category income. Ac
cordingly, $30 ($90 x $1001$300) of the US. loss is 
allocated to general category income and $60 ($90 
x $200/$3(0) of the U.S. loss is allocated to passive 

category income, with a corresponding creation or in
crease to Z's overall domestic loss accounts. 

Example 2. (i) Facts. (A) X Corporation is a 
domestic corporation with foreign branch operations 
in Country C. As of January I, 2007, X has no loss 
accounts subject to recapture. For 2007, X has a net 
operating loss of ($1400), determined as follows: 

General Passive us 
($400) ($200) ($800) 

(B) X has no taxable income in 2005 or 2006 
available for offset by a net operating loss carryback. 
For 2008, X has the following taxable income and 
losses: 

General 

$500 

Passive 

($100) 

US 

$1200 

(ii) Net operating loss allocation. Under Step I, 

because X's total taxable income for 2008 of $1600 
($1200 + $500 - $100) exceeds the total 2007 net 
operating loss, the full $1400 net operating loss is 
carried forward. Under paragraph (bH2) of this sec
tion, each component of the net operating loss is car
ried forward and combined with its same category in 
2008. After allocation of the net operating loss, X has 
the following taxable income and losses: 

General 

$100 

Passil'e 

($300) 

US 

$400 

(iii) Loss allocation. Under Step 2, $100 of the 
passive category loss offsets the $100 of general cate
gory income, resulting in a passive category separate 
limitation loss account with respect to general cate
gory income, and the other $200 of passive category 
loss offsets $200 of the U.S. source taxable income, 
resulting in the creation of an overall foreign loss ac
count in the passive category. 

Example 3. (i) Facts. Assume the same facts as in 
Example 2. except that in 2008. X had the following 
taxable income and losses: 
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General 

$200 

Passil'e 

($100) 

US 

$1200 

(ii) Net operating loss allocation. Under Step 

I, because the total net operating loss for 2007 of 

($1400) exceeds total taxable income for 2008 of 

$1300 ($1200 + $200 - $1(0), X has a partial net 

operating loss carryover to 2008 of $ 1300. Under 

paragraph (b)(3)(i) of this section, first, the $800 
U.S. source component of the net operating loss is 

allocated to U.S. income for 2008. The tentative gen

eral category carryover under paragraph (b)(3)(ii) of 
thIS section ($200) does not exceed the remaining net 

operating loss carryover amount ($500). Therefore, 

$200 of the general category component of the net 

operating loss is next allocated to the general cate
gory income for 2008. Under paragraph (b)(3)(iii) 

of this section, the remaining $300 of net operating 
loss carryover ($1300 - $800 - $200) is carried over 

proportionally from the remaining net operating 
loss components in the general category ($200, or 
$400 total general category loss -$200 general cat
egory loss already allocated) and passive category 

($200). Therefore, $150 ($300 x $2001$400) of the 
remaining net operating loss carryover is carried over 
from the general category for 2007 and combined 
with the general category for 2008, and $150 ($300 
x $200/$4(0) of the remaining net operating loss 

carryover is carried over from the passive category 
for 2007 and combined with the passive category 

for 2008. After allocation of the net operating loss 
carryover from 2007 to the appropriate categories for 
2008, X has the following taxable income and losses: 

General 

($150) 

Passive 

($250) 

US 

$400 

(iii) Loss allocation. Under Step 2, the losses in 
the general and passive categories fully offset the U.S. 
source income, resulting in the creation of general 
category and passive category overall foreign loss ac
counts. 

Example 4. (i) Facts. Assume the samefacts as in 
Example 2, except that in 2008, X has the following 
taxable income and losses: 

General Passive us 
$200 $200 ($200) 

(ii) Net operating loss allocation. Under Step I, 
because the total net operating loss of ($1400) ex
ceeds total taxable income for 2008 of $200 ($200 + 
$200 - $200), X has a partial net operating loss carry
over to 2008 of $200. Because X has no U.S. source 
Income In 2008, under paragraph (b )(3 Hi) of this sec
tion no portion of the U.S. source component of the 
net operating loss is initially carried into 2008. Be
cause the total tentative carryover under paragraph 
(b)(3)(ii) of this section of $400 ($200 in each of 
the general and passive categories) exceeds the net 
operating loss carryover amount, the tentative carry
over from each separate category is reduced propor
tionately by $100 ($200 x $200/$400). Accordingly, 
$100 ($200 - $100) of the general category compo
nent of the net operating loss is carried forward and 
$100 ($200 - $1 (0) of the passive category compo
nent of the net operating loss is carried forward and 
combined with income in the same respective cate-

gories for 2008. After allocation of the net operating 
loss carryover from 2007, X has the following taxable 
income and losses: 

General 

$100 

Passil'e 

$100 

US 

($200) 

(iii) Loss allocation. Under Step 3, the $200 U.S. 

source loss offsets the remaining $100 of general cat

egory income and $100 of passive category income, 

resulting in the creation of overall domestic loss ac. 

counts with respect to the general and passive cate. 

gories. 
Example 5. (i) Facts. Assume the same facts as in 

Example 2, except that in 2008, X has the following 
taxable income and losses: 

General 

$800 

Passive 

($100) 

US 

$100 

(ii) Net operating loss allocation. Under Step 
1, because X's total net operating loss in 2007 of 

($1400) exceeds its total taxable income for 2008 of 
$800 ($100 + $800 - $1(0), X has a partial netoperat

ing loss carryover to 2008 of $800. Under paragraph 
(b)(3)(i) of this section, $100 of the U.S. source com
ponent of the net operating loss is allocated to U.S. 

income for 2008. The tentative general category car
ryover under paragraph (b)(3)(ii) of this section does 
not exceed the remaining net operating loss carry
over amount. Therefore, $400 of the general cate
gory component of the net operating loss is allocated 
to reduce general category income in 2008. Under 
paragraph (b)(3)(iii) of this section, of the remaining 

$300 of net operating loss carryover ($800 - $100 . 
$400), $200 is carried forward from the passive cat
egory component of the net operating loss and com· 
bined with the passive category for 200S. Under para· 
graph (b)(3)(iv) of this section, the remaining $100 

($300 - $200) of net operating loss carryover is car
ried forward from the U.S. source component of the 
net operating loss and combined with the U.S. source 
income (loss) for 2008. After allocation of the netop
erating loss carryover from 2007, X has the following 
taxable income and losses: 

General Passive us 

$400 ($300) ($100) 

(iii) Loss allocation. (A) Under Step 2, the $300 
passi ve category loss offsets the $300 of income in the 
general category, resulting in the creation of a passive 
category separate limitation loss account with respect 
to the general category. 

(B) Under Step 3, the $100 U.S. source loss off
sets the remaining $100 of the general category in
come, resulting in the creation of an overall domestic 

loss account with respect to the general category. 
Example 6. (i) Facts. (A) Y Corporation is a do

mestic corporation with foreign branch operations in 
Country D. Y has no net operating losses and does 
not make an election to recapture more than the re
quired amount of overall foreign losses. As of Jan
uary 1,2007, Y has a ($200) general category over
all foreign loss (OFL) account and a ($200) general 
category separate limitation loss (SLL) account with 
respect to the passive category. For 2007, Y has $400 
of passive category income that is fully offset by a 
($400) domestic loss in that taxable year, giving rise 



to the creation of an overall domestic loss (OOL) ac
count with respect to the passive category. As of Jan
uary 1,2008, Y has the following balances in its OFL, 
SLL, and OOL accounts: 

OFL 

$200 

General 

Passive SLL 

$200 

us 
Passive ODL 

$400 

(8) In 200S, Y has the following taxable income 
and losses: 

General 

$400 

Passive 

($100) 

US 

$600 

(ii) Loss allocation. Under Step 2, the $100 of 
passive category loss offsets $100 of the general cat
egory income, creating a passive category SLL ac
count of $100 with respect to the general category. 
Because there is an offsetting general category SLL 
account of $200 with respect to the passive category 
from a prior taxable year, the two accounts are netted 
against each other so that all that remains is a $100 
general category SLL account with respect to the pas
sive category. 

(iii) OFL account recapture. Under Step 4, 50 
percent of the remaining $300, or $150, of income in 
the general category is subject to recharacterization 
as U.S. source income as a recapture of part of the 
OFL account in the general category. 

(iv) SLL account recapture. Under Step 5, $100 
of the remaining $150 of income in the general cate
gory is recharacterized as passive category income as 
a recapture of the general category SLL account with 
respect to the passive category. 

(v) ODL account recapture. Under Step 6, 50 per
cent of the $600, or $300, of U.S. source income is 
subject to recharacterization as foreign source passive 
category income as a recapture of a part of the OOL 
account with respect to the passive category. None of 
the $150 of general category income that was rechar
acterized as U.S. source income under Step 5 is in
cluded here as income subject to recharacterization 
in connection with recapture of the overall domestic 
loss account. 

(vi) Results. (A) After the allocation of loss and 
recapture of loss accounts, X has the following tax
able income and losses for 2008: 

General 

$50 

Passive 

$400 

US 

$450 

(B) As of January I, 2009, Y has the following 
balances in its OFL, SLL and OOL accounts: 

OFL 

$50 

General 

Passive 
SLL 

$0 

Passive 

General 
SLL 

$0 

us 
Passive 

ODL 

$100 

(i) Effective/applicability date. This 
section applies to taxable years beginning 
after December 21, 2007. Taxpayers may 
choose to apply this section to other tax
able years beginning after December 31, 
2006, as well. 

(j) Expiration date. The applicability of 
this section expires on December 20,2010. 

Par. 15. Section 1.904(i)-0 is added. 
The entries for §1.904(i)-1 in §1.904-0 
are redesignated as entries for new 
§ 1.904(i)-O. 

§1.904(i)-0 Outline of regulation 
provisions. 

This section lists the headings for 
§ 1.904(i)-1. 

Par. 16. Section 1.904(j)-O is added. 
The entries for §1.904(j)-1 in §1.904-0 
are redesignated as entries for new 
§ 1.9040)-0. 

§ I. 904(j)-0 Outline of regulation 
provisions. 

This section lists the headings for 
§ 1. 904(j )-1. 

Par. 17. Section 1.1502-9 is revised to 
read as follows: 

§ 1.1502-9 Consolidated overall foreign 
losses, separate limitation losses, and 
overall domestic losses. 

[Reserved]. For further guidance, see 
§ 1.1502-9T. 

Par. 18. Section 1.1502-9T is added to 
read as follows: 

§1.1502-9T Consolidated overall foreign 
losses, separate limitation losses, and 
overall domestic losses (temporary). 

(a) Tn general. This section provides 
rules for applying section 904(f) and (g) 
(including its definitions and nomencla
ture) to a group and its members. Gener
ally, section 904(f) concerns rules relating 
to overall foreign losses (OFLs) and sepa
rate limitation losses (SLLs) and the con
sequences of such losses. Under section 
904(f)(5), losses are computed separately 
in each category of income described in 
section 904(d)(1) or § 1.904-4(m) (sepa
rate category). Section 904(g) concerns 
rules relating to overall domestic losses 
(ODLs) and the consequences of such 
losses. Paragraph (b) of this section de
fines terms and provides computational 
and accounting rules, including rules re
garding recapture. Paragraph (c) of this 
section provides rules that apply to OFLs, 
SLLs, and ODLs when a member becomes 
or ceases to be a member of a group. 
Paragraph (d) of this section provides a 

predecessor and successor rule. Paragraph 
(e) of this section provides effective dates. 

(b) Consolidated application of section 
904(j) and (g). A group applies section 
904(f) and (g) for a consolidated return 
year in accordance with that section, sub
ject to the following rules: 

(I) Computation of CSLl or CSLL 
and consolidated U.S.-source taxable in
come or CDL. The group computes its 
consolidated separate limitation income 
(CSLI) or consolidated separate limitation 
loss (CSLL) for each separate category 
under the principles of § 1.1502-11 by ag
gregating each member's foreign-source 
taxable income or loss in such separate 
category computed under the principles of 
§ 1.1502-12, and taking into account the 
foreign portion of the consolidated items 
described in §1.1502-11(a)(2) through 
(8) for such separate category. The group 
computes its consolidated U.S.-source 
taxable income or consolidated domestic 
loss (CDL) under similar principles. 

(2) Netting CSLLs, CSLls, and consol
idated u.s.-source taxable income. The 
group applies section 904(f)(5) to deter
mine the extent to which a CSLL for a 
separate category reduces CSLI for an
other separate category or consolidated 
U.S.-source taxable income. 

(3) Netting CDL and CSLI. The group 
applies section 904(g)(2) to determine the 
extent to which a CDL reduces CSLI. 

(4) CSLL, COFL, and CODL accounts. 
To the extent provided in section 904(f), 
the amount by which a CSLL for a separate 
category (the loss category) reduces CSLI 
for another separate category (the income 
category) shall result in the creation of (or 
addition to) a CSLL account for the loss 
category with respect to the income cat
egory. Likewise, the amount by which a 
CSLL for a loss category reduces consoli
dated U.S.-source taxable income will cre
ate (or add to) a consolidated overall for
eign loss account (a COFL account). To 
the extent provided in section 904(g), the 
amount by which a CDL reduces CSLI 
shall result in the creation of (or addition 
to) a consolidated overall domestic loss 
(CODL) account for the income category 
reduced by the CDL. 

(5) Recapture of COFL, CSLL, and 
CODL accounts. In the case of a COFL ac
count for a loss category, section 904(f)(1) 
and (3) recharacterizes some or all of the 
foreign-source income in the loss category 
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as U.S.-source income. In the case of a 
CSLL account for a loss category with 
respect to an income category, section 
904(0(5 )(C) and (F) recharacterizes some 
or all of the foreign-source income in the 
loss category as foreign-source income 
in the income category. In the case of a 
COOL account, section 904(g)(3) rechar
acterizes some of the U.S.-source income 
as foreign-source income in the separate 
category that was offset by the COL. The 
COFL account. CSLL account. or COOL 
account is reduced to the extent income 
is recharacterized with respect to such 
account. 

(6) Intercompany transactions-(i) 

Nonapplication of section 904(f) disposi
tion rules. Neither section 904(f)(3) (in 
the case of a COFL account) nor section 
904(0(5)(F) (in the case of a CSLL ac
count) applies at the time of a disposition 
that is an intercompany transaction to 
which § 1.1502-13 applies. Instead. sec
tion 904(f)(3) and (5)(F) applies only at 
such time and only to the extent that the 
group is required under § 1.1502-13 (with
out regard to section 904(f)(3) and (5)(F» 
to take into account any intercompany 
items resulting from the disposition, based 
on the COFL or CSLL account existing 
at the end of the consolidated return year 
during which the group takes the inter
company items into account. 

(ii) Examples. Paragraph (b)(6)(i) of 
this section is illustrated by the follow
ing examples. The identity of the par
ties and the basic assumptions set forth 
in §1.1502-13(c)(7)(i) apply to the exam
ples. Except as otherwise stated, assume 
further that the consolidated group recog
nizes no foreign-source income other than 
as a result of the transactions described. 
The examples are as follows: 

Erample I. 0) On June 10. year 1. S transfers 

nondepreciable property with a basis of $100 and a 
fair market value of $250 to B in a transaction to 

which section 351 applies. The property was pre
dominantly used without the United States In a trade 
or business. within the meaning of section 904(f)( 3). 

B continues to use tbe property without the United 

States. The group has a COFL account in the rele
vant loss category of $120 as of December 31. year 

1. 

(ii) Because the contribution from S to B is an 

intercompany transaction. section 904(f)(3) does not 

apply to result in any gain recognition in year I. See 
paragraph (b)( 5)( i) of this section. 

(iii IOn January 10. year 4. B ccases to be a mem
ber of the group. Because S did not recognize gain 

in year 1 under section 351. no gain is taken into ac
count in >ear 4 under § 1.1502-13. Thus. no portion 
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of the group' s COFL account is recaptured in year 4. 

For rules reqUiring apportionment of a portion of the 

COFL account to B. see paragraph (c)(2) of this sec

tion. 

E\UI/lp/c 2. (i) The facts are the same as in para

graph (I) of £.w/Ilp/e I. On January 10. year 4. B sells 

the property to X for $300. As of December 31. year 

4. the group's COFL account is $40, (The COFL ac

count was reduced between year I and year 4 due to 

unrelated foreign-source income taken into account 

by the group.) 

(ii) B takes into account gain of $200 in year 4. 

The $40 COFL account in year 4 recharacterizes $40 

of the gain as U.S. source. See section 904(1)0), 

Example 3. (I) On June 10. year I, S sells nonde

preciable property with a basis of $100 and a fair mar

ket value of $250 to B for $250 cash. The property 

was predominantly used without the United States in 

a trade or business. within the meaning of section 

904(1)(3). The group has a COFL account in the rele

vant loss category of $120 as of December 31. year I. 

B predominantly uses the property in a trade or busi

ness without the United States. 

(ii) Because the sale is an intercompany transac

tion. section 904(1)(3) does not require the group to 

take into account any gain in year I. Thus. under 

paragraph (b)(S)(i) of this section. the COFL account 

is not reduced in year I. 

(iii) On January 10. year 4. B sells the property to 

X for $300. As of December 31. year 4. the group's 

COFL account is $60. (The COFL account was re

duced between year 1 and year 4 due to unrelated for

eign-source income taken into account by the group,) 

(iv) In year 4, S's $150 intercompany gain and 

B's $50 corresponding gain are taken into account to 

produce the same effect on consolidated taxable in
come as if Sand B were divisions of a single corpora

tion. See§1.1502-13(c). AllofB's$50correspond
ing gain is recharacterized under section 904(1)(3). If 

Sand B were divisions of a single corporation and 

the intercompany sale were a transfer between the 

divi~ion~. B would succeed to S's $100 basis in the 

property and would have $200 of gain ($60 of which 

would be recharacterized under section 904(0(3 I). in

stead of a $SO gain. Consequently. S's $150 inter
company gain and B's $50 corresponding gain are 

taken into account. and $10 of S's gain is recharacter
ized under section 904(f)0) as U.S. source income to 

reflect the $10 difference between B's $50 recharac
terized gain and the $60 recomputed gain that would 

have been recharacterized. 

(C) Becoming or ceasing to be a mem
ber of a group-( I) Adding separate ac
counts on becoming a member. At the time 
that a corporation becomes a member of a 
group (a new member), the group adds to 
the balance of its COFL, CSLL or COOL 
account the balance of the new member's 
corresponding OFL account, SLL account 
or OOL account. A new member's OFL 
account corresponds to a COFL account if 
the account is for the same loss category. A 
new member's SLL account corresponds 
to a CSLL account if the account is for the 
same loss category and with respect to the 
same income category. A new member's 

OOL account corresponds to a COOL ac
count if the account is with respect to the 
same income category. If the group does 
not have a COFL, CSLL or COOL account 
corresponding to the new member's ac
count, it creates a COFL CSLL or CODL 
account with a balance equal to the balance 
of the member's account. 

(2) Apportionment of consolidated ac

count to departillR member-(i) In gen

eral. A group apportions to a member that 
ceases to be a member (a departing mem
ber) a portion of each COFL, CSLL and 
COOL account as of the end of the year 
during which the member ceases to be a 
member and after the group makes the ad
ditions or reductions to such account re
quired under paragraphs (b)( 4), (b )(5) and 
(c)(l) of this section (other than an addi
tion under paragraph (c)( I) of this section 
attributable to a member becoming a mem
ber after the departing member ceases to be 
a member). The group computes such por
tion under paragraph (c )(2)(ii) of this sec
tion, as limited by paragraph (c)(2)(iii) of 
this section. The departing member carries 
such portion to its first separate retum year 
after it ceases to be a member. Also, the 
group reduces each account by such por
tion and carries such reduced amount to its 
first consolidated return year beginning af
ter the year in which the member ceases 
to be a member. If two or more mem
bers cease to be members in the same year, 
the group computes the portion allocable 
to each such member (and reduces its ac
counts by such portion) in the order that the 
members cease to be members. 

(ii) Departing member's portion of 
group's account. A departing member's 
portion of a group's COFL, CSLL or 
COOL account for a loss category is com
puted based upon the member's share 
of the group's assets that generate in
come subject to recapture at the time 
that the member ceases to be a member. 
Under the characterization principles of 
§§L861-9T(g)(3) and 1.861-12T, the 
group identifies the assets of the departing 
member and the remaining members that 
generate U.S.-source income (domestic 
assets) and foreign-source income (for
eign assets) in each separate category. 
The assets are characterized based upon 
the income that the assets are reasonably 
expected to generate after the member 
ceases to be a member. The member'S 
portion of a group's COFL or CSLL ac-



count for a loss category is the group's 
COFL or CSLL account, respectively, 
multiplied by a fraction, the numerator of 
which is the value of the member's for
eign assets for the loss category and the 
denominator of which is the value of the 
foreign assets of the group (including the 
departing member) for the loss category. 
The member's portion of a group's CODL 
account for each income category is the 
group's CODL account multiplied by a 
fraction, the numerator of which is the 
value of the member's domestic assets and 
the denominator of which is the value of 
the domestic assets of the group (includ
ing the departing member). The value of 
the domestic and foreign assets is deter
mined under the asset valuation rules of 
§ 1.861-9T(g)(1) and (2) using either tax 
book value or fair market value under the 
method chosen by the group for purposes 
of interest apportionment as provided in 
§ 1.861-9T(g)(l )(ii). For purposes of this 
paragraph (c)(2)(ii), § 1.861-9T(g)(2)(iv) 
(assets in intercompany transactions) shall 
apply, but § 1.861-9T(g)(2)(iii) (adjust
ments for directly allocated interest) shall 
not apply. If the group uses the tax book 
value method, the member's portions of 
COFL, CSLL, and CODL accounts are 
limited by paragraph (c)(2)(iii) of this 
section. In addition, for purposes of this 
paragraph (c)(2)(ii), the tax book value of 
assets transferred in intercompany trans
actions shall be determined without regard 
to previously deferred gain or loss that is 
taken into account by the group as a result 
of the transaction in which the member 
ceases to be a member. The assets should 
be valued at the time the member ceases 
to be a member, but values on other dates 
may be used unless this creates substantial 
distortions. For example, if a member 
ceases to be a member in the middle of 
the group's consolidated return year, an 
average of the values of assets at the be
ginning and end of the year (as provided 
in §1.861-9T(g)(2» may be used or, if a 
member ceases to be a member in the early 
part of the group's consolidated return 
year, values at the beginning of the year 
may be used, unless this creates substan
tial distortions. 

(iii) Limitation on member's portionfor 
groups using tax book value method. If a 
group uses the tax book value method of 
valuing assets for purposes of paragraph 
(c)(2)(ii) of this section and the aggre-

gate of a member's portions of COFL and 
CSLL accounts for a loss category (with 
respect to one or more income categories) 
determined under paragraph (c )(2)(ii) of 
this section exceeds 150 percent of the ac
tual fair market value of the member's for
eign assets in the loss category, the mem
ber's portion of the COFL or CSLL ac
counts for the loss category shall be re
duced (proportionately, in the case of mul
tiple accounts) by such excess. In addition, 
if the aggregate of a member's portions 
of CODL accounts (with respect to one or 
more income categories) determined under 
paragraph (c )(2)(ii) of this section exceeds 
150 percent of the actual fair market value 
of the member's domestic assets, the mem
ber's portion of the CODL accounts shall 
be reduced (proportionately, in the case of 
multiple accounts) by such excess. This 
rule does not apply in the case of COFL 
or CSLL accounts if the departing mem
ber and all other members that cease to be 
members as part of the same transaction 
own all (or substantially all) the foreign as
sets in the loss category. In the case of 
CODL accounts, this rule does not apply if 
the departing member and all other mem
bers that cease to be members as part of the 
same transaction own all (or substantially 
all) the domestic assets. 

(iv) Detennination of values of domes
tic and foreign assets binding on depart
ing member. The group's determination of 
the value of the member's and the group's 
domestic and foreign assets for a loss cate
gory is binding on the member, unless the 
Commissioner concludes that the determi
nation is not appropriate. The common 
parent of the group must attach a statement 
to the return for the taxable year that the 
departing member ceases to be a member 
of the group that sets forth the name and 
taxpayer identification number of the de
parting member, the amount of each COFL 
and CSLL for each loss category and each 
CODL that is apportioned to the depart
ing member under this paragraph (c)(2), 
the method used to determine the value 
of the member's and the group's domestic 
and foreign assets in each such loss cate
gory, and the value of the member's and 
the group's domestic and foreign assets in 
each such loss category. The common par
ent must also furnish a copy of the state
ment to the departing member. 

(v) Anti -abuse rule. If a corporation be
comes a member and ceases to be a mem-

ber, and a principal purpose of the corpo
ration becoming and ceasing to be a mem
ber is to transfer the corporation's OFL ac
count, SLL account or ODL account to 
the group or to transfer the group's COFL, 
CSLL or CODL account to the corpora
tion, appropriate adjustments will be made 
to eliminate the benefit of such a trans
fer of accounts. Similarly, if any member 
acquires assets or disposes of assets (in
cluding a transfer of assets between mem
bers of the group and the departing mem
ber) with a principal purpose of affecting 
the apportionment of accounts under para
graph (c)(2)(i) of this section, appropriate 
adjustments will be made to eliminate the 
benefit of such acquisition or disposition. 

(vi) Examples. The following examples 
illustrate the rules of this paragraph (c): 

Example]. (i) On November 6, year I, S, a mem
ber of the P group, a consolidated group with a calen
dar consolidated return year, ceases to be a member 
of the group. On December 31, year I, the P group 
has a $40 COFL account for the general category, a 
$20 CSLL account for the general category (that is, 
the loss category) with respect to the passive category 
(that is, the income category), and a $10 COOL ac
count with respect to the passive category (that is, the 
income category). No member of the group has for~ 
eign~source income or loss in year I. The group ap
portions its interest expense according to the tax book 
value method. 

(ii) On November 6, year 1, the group identifies 
S's assets and the group's assets (including S's assets) 
expected to produce foreign~source general category 
income. Use of end~of~the~year values will not create 
substantial distortions in determining the relative val
ues of S's and the group's relevant assets on Novem
ber 6, year I. The group determines that S's relevant 
assets have a tax book value of $2,000 and a fair mar
ket value of $2,200. Also. the group's relevant assets 
(including S's assets) have a tax book value of$8.000. 
On November 6, year 1. S has no assets expected to 
produce U.S. source income. 

(iii) Under paragraph (c)(2)(ii) of this section, S 
takes a $ IO COFL account for the general category 
($40 x $2000/$8000) and a $5 CSLL account for the 
general category with respect to the passive category 
($20 x $2000/$8000). S does not take any portion of 
the CODL account. The limitation described in para~ 
graph (c)(2)(iii) of this section does not apply because 
the aggregate of the COFL and CSLL accounts for the 
general category that are apportioned to S ($ I 5) is less 
than 150 percent of the actual fair market value of S's 
general category foreign assets ($2,200 x 150%). 

Example 2. (i) Assume the same facts as in Exam~ 
pie], except that the fair market value of S's general 
category foreign assets is $4 as of November 6, year 
I. 

(ii) Under paragraph (c)(2)(iii) of this section. S's 
COFL and CSLL accounts for the general category 
must be reduced by $9. which is the excess of $ I 5 (the 
aggregate amount of the accounts apportioned under 
paragraph (c)(2)(ii) of this section) over $6 (150 per
cent of the $4 actual fair market value of S's general 
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category foreign a"et;.), S thu, take, a S'+ COFL ac

count for the general category \ S I 0 - I S'l \ S I (lIS 151) 

and a S2 CSLL account for the general category \\ ith 
re'pectlD the pa"j\e category 155 -15LJ x 55151511, 

Example 3, (i I A"ume the 'ame faL'h J, in Eru/II

pic I. except that S al,o ha, a"eh that arc npected 
to pmduce LIS, ,ource Income, 

(iliOn NO\emoer 6. year I. the gruup Idenulic, 

S\ a"eh and the gruup\ a"ch Iinduding S', a,
,Chi expected to PrudUL'C U,S, ,PurCL' inL'pmc, l',,~ 

of cnd-of-the-)c'll \alun \\ill 11<11 ([CalC ,uo,lanllal 
diqorlion, in uctermilling thc relati\e \aluc, of S\ 
and the group\ re\evant a',ct, on N()\ cmoer h. year 
I The gruup determine, that S\ relevant ,,,,et, have 
a tax hook value of S.'.OOll and a fair rnarl-.el \ alue of 
S2..'illO, A"o. Ihc group\ rc\e\aIH J"CI, (inL'luding 
S';, a"ch I ha\ C a tax opol-. value of S6.000, 

Iliil Under paragraph \c)(2)(111 pf thl' ,,,clion, S 

take, a $5 CODL 'Il'counl (S Ill" SJ.OllOl$6,OOOI. in 
addilion to the COFL and CSLL aCL'ounh detcnlllned 
in £\£I/IIpll' I, The Iilllllalion de'crioed in paragraph 
IL'1I2)(1111 of thi, ,cctlon doc, not apply oecau\e the 
COOL account that i, apportioned to S ($5) i, Ie" 

than 150 perrent of the actual fair market \alue of S ';, 
U,S, ""et' (52.S00 x 1 50'!, I, 

(d) Predecessor and successor, A ref
erence to a member includes. as the con
text may require, a reference to a prede
cessor or successor of the member. See 
* 1.1502-1(0. 

(e) Effectire/applicability date. This 
section applies to consolidated return years 
beginning after December 21. 2007. Tax
payers may choose to apply the provisions 
of this section relating to overall domes
tic losses to other consolidated return years 
beginning after December 31, 2006. as 
well. For rules relating to overall for
eign losses and separate limitation losses 
in consolidated return years beginning on 
or before December 21, 2007, see 26 CFR 
1.1502-9 (revised as of April I, 2007 J. 

(f) EX{liratioll date. The applicability of 
this section expires on December 20,20 I O. 

Linda E. Stiff. 
Deputy Commissioller for 
Sen'ices and Ellj(Jrcc/Ilcllf. 

Approved December 14, 2007, 

Eric Solomon, 
Assistallt SecretarY ot' 

the Treasury (Tax Polin'), 

(Filed t"I! [he Otlll..'C llftht' Federal Rt.:gl' .. tCT lin DeCCmOl'T ~O. 
2\)07. S'45 ,LIn" Jnu [luhll'heJ III the i ...... ul' uJ lht' h'Ol'TJI 
J.kghlcr I\)r DL'I..l'lllhl'r 21. ~007. 72 f'.R. 725\}21 
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Section 6103.-Confi
dentiality and Disclosure 
of Returns and Return 
Information 

26 (FR 30I,6/tJ3U)( I)-I: /)1.Ic/o,lUrn oirelllm ill-

1(>rIII£lrioll 1't:t7ecled Oil refllm,l I{I "lJieers ollli 1'lIll'lor

ee I or rlt" D"l'lIIrlll['/l1 of (01111110,(,<' ji,r arraill ,lla

rj,rl' at 1'1II'I'O,I<'S Ulld rcluled <lel/l'ill1'S, 

T.D.9372 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 301 

Disclosure of Return 
Information to the Bureau 
of the Census 

AGENCY: Internal Revenue Service 
(IRS), Treasury, 

ACTION: Final regulation. 

SUMMARY: This document contains 
a final regulation relating to the list of 
items of return information disclosed to 
the Bureau of the Census (Bureau). The 
regulation adds two items of return infor
mation for use in producing demographic 
slatistics programs, including the Bureau's 
Small Area Income and Poverty Esti
mates (SAIPE), The final regulation also 
removes four items that the Bureau has 
indicated are no longer necessary, This 
regulation facilitates the assistance of the 
IRS to the Bureau in its statistics programs 
and requires no action by taxpayers and 
has no effect on their tax Iiabilitics. 

DATES: Effective Date: This regulation is 
effective on December 27, 2007. 

Applicability Date: For dates of appli
cability. see §301.6103(j)( I)-\, 

FOR FURTHER INFORMATION 
CONTACT: Glenn Melcher, (202) 
622-4570 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

Under section 61 03(j)(\). upon written 
request from the Secretary of Commerce, 

the Treasury Secretary is to furnish to the 
Bureau of the Census (Bureau) return in
formation as may be prescribed by Trea
sury regulations for the purpose of, but 
only to the extent necessary in, structur
ing censuses and conducting related statis
tical activities authorized by law. Section 
301.61030)( I )-1 of the regulations further 
defines such purposes by reference to 13 
U,S.c. chapter 5 and provides an itemized 
description of the return information au
thorized to be disclosed for such purposes, 

This document adopts a final regula
tion that authorizes the IRS to disclose the 
additional items of return information that 
have been requested by the Secretary of 
Commerce in developing and preparing 
demographic statistics, including statu
torily mandated Small Area Income and 
Poverty Estimates (SAIPE). The final 
regulation also removes certain items of 
return information that are authorized to 
be disclosed in the existing regulation but 
that the Secretary of Commerce has indi
cated are no longer needed, 

The final regulation in this issue of 
the Bulletin amends the Procedure and 
Administration Regulations (26 CFR Part 
30 I) relating to Internal Revenue Code 
(Code) section 6103(j)(1). The final 
regulation contains rules relating to the 
disclosure of return information reflected 
on returns to officers and employees of the 
Department of Commerce for structuring 
censuses and conducting related statistical 
activities authorized by law. 

A notice of proposed rulemaking 
(REG-147195-04, 2005-1 c.s. 888 [70 
FR 12166-01 J) was published in the Fed
eral Register on March II, 2005. No 
comments were received from the pub
lic in response to the notice of proposed 
rulemaking. No public hearing was re
quested or held. The proposed regulation 
is adopted by this Treasury decision. 

Explanation of Provisions 

As duly requested by the Secretary of 
Commerce and set forth in the proposed 
regulation. this final regulation permits 
disclosure to the Bureau of earned in
come and the number of Earned Income 
Credit-eligible qualifying children. 

The regulation also removes four items 
of return information that the Bureau 
indicated it no longer requires. These 
items are: I) end-of-year code; 2) months 



actively operated; 3) total number of doc
uments and the total amount reported on 
the Form 1096 (Annual Summary and 
Transmittal of u.s. Information Returns) 
transmitting Forms 1099-MISC (Mis
cellaneous Income); and 4) Form 941 
(Employer's QUARTERLY Federal Tax 
Return) indicator and business address on 
Schedule C (Profit or Loss From Business) 
of Form 1040. Accordingly, the regulation 
has removed these items of return infor
mation from those that may be disclosed 
to the Bureau. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) does 
not apply to this regulation, and because 
the regulation does not impose a collection 
of information on small entities, the Regu
latory Flexibility Act (5 U.s.c. chapter 6) 
does not apply. Pursuant to section 7805(f) 
of the Code, the NPRM preceding this reg
ulation was submitted to the Chief Counsel 
for Advocacy of the Small Business Ad
ministration for comment on its impact on 
small businesses. 

Drafting Information 

The principal author of this regulation 
is Glenn Melcher, Office of the Associate 
Chief Counsel (Procedure & Administra
tion). 

* * * * * 
Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR Part 301 is 
amended as follows: 

PART 301-PROCEDURE AND 
ADMINISTRATION 

Paragraph I. The authority citation for 
part 30 I continues to read in part as fol
lows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 301.6103(j)(1 )-1 IS 

amended by: 
1. Revising paragraphs (b)( I) intro

ductory text and (b)(3) introductory text, 

(b )(3 )(xvii), (b )(3 )(xviii), (b )(3 )(xix), 
(b)(3 )(xx), (b )(3 )(xxi), (b)(3 )(xxii), 
(b)(3)(xxiii), (b)(3)(xxiv), and (e). 

2. Adding paragraphs (b)(1 )(xvi) and 
(b)( 1 )(xvii). 

3. Removing and reserving paragraph 
(b)(3)(xxv). 

The revisions and additions read as fol
lows: 

§301.6103(j)( 1 )-1 Disclosures of return 
information reflected on returns to officers 
and employees of the Department of 
Commerce for certain statistical purposes 
and related activities. 

* * * * * 
(b) Disclosure of return information re

flected on returns to officers and employ
ees of the Bureau of the Census. (1) Of
ficers or employees of the Internal Rev
enue Service will disclose the following 
return information reflected on returns of 
individual taxpayers to officers and em
ployees of the Bureau of the Census for 
purposes of, but only to the extent neces
sary in, conducting and preparing, as au
thorized by chapter 5 of title 13, United 
States Code, intercensal estimates ofpopu
lation and income for all geographic areas 
included in the population estimates pro
gram and demographic statistics programs, 
censuses, and related program evaluation: 

* * * * * 
(xvi) Earned Income (as defined in sec

tion 32(c)(2». 
(xvii) Number of Earned Income Tax 

Credit-eligible qualifying children. 

* * * * * 
(b )(3) Officers or employees of the In

ternal Revenue Service will disclose the 
following business-related return infor
mation reflected on returns of taxpayers 
to officers and employees of the Bureau 
of the Census for purposes of, but only 
to the extent necessary in, conducting 
and preparing, as authorized by chapter 
5 of title 13, United States Code, demo
graphic and economic statistics programs, 
censuses, and surveys. (The "returns of 
taxpayers" include, but are not limited to: 
Form 941; Form 990 series; Form 1040 
series and Schedules C and SE; Form 
1065 and all attending schedules and Form 
8825; Form 1120 series and all attend
ing schedules and Form 8825; Form 851; 
Form 1096; and other business returns, 

schedules and forms that the Internal Rev
enue Service may issue.): 

* * * * * 
(xvii) Principal industrial activity code, 

including the business description. 
(xviii) Consolidated return indicator. 
(xix) Wages, tips, and other compensa-

tion. 
(xx) Social Security wages. 
(xxi) Deferred wages. 
(xxii) Social Security tip income. 
(xxiii) Total Social Security taxable 

earnings. 
(xxiv) Gross distributions from em

ployer-sponsored and individual retire
ment plans from Form 1099-R. 

(xxv) [Reserved]. 

* * * * * 
(e) Effective/applicability date. This 

section is applicable to disclosures to the 
Bureau of the Census on or after Decem
ber 27, 2007. 

Linda E. Stiff, 
Deputy Commissioner for 
Sen-ices and Enforcement. 

Approved December 18, 2007. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed hy the Ottice of the Federal Register on Decemher 26. 
2007. 8:45 a.m., and published in the i"ue of the Federal 
Register for December 27. 2007. 72 FR. 73261) 

26 CFR 301.6103(j)( I )-1T' Disclosures of return ill
formatioll reflected 011 returns to officers and employ
ees of the Department of Commerce for certaill sta
tistical purposes and related activities (temporarr). 

T.D.9373 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 301 

Disclosure of Return 
Information to the Bureau 
of the Census 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Temporary regulation. 
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SUMMARY: This document contains a 
temporary regulation that adds an addi

tional item of return information that may 

be disclosed to the Bureau of the Census 

(Bureau). The regulation adds one item of 
return information for use in the Bureau's 
annual Survey of Industrial Research and 
Development. The temporary regulation 
provides guidance to IRS personnel re
sponsible for disclosing the information. 
This regulation facilitates the assistance of 
the IRS to the Bureau in its statistics pro
grams and requires no action by taxpayers 
and has no effect on their tax liabilities. 
The text of the temporary regulation also 
serves as the text of the proposed regula
tion (REG-147832-07) set forth in this 
issue of the Bulletin. 

DATES: Effective Date: This regulation is 
effective on December 31, 2007. 

Applicability Date: For dates of appli
cability, see §301.6103(j)(l)-IT(e). 

FOR FURTHER INFORMATION 
CONTACT: Glenn Melcher, (202) 
622-4570 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

Under section 6103(j)(l)(A), upon 
written request from the Secretary of Com
merce, the Treasury Secretary is to furnish 
to the Bureau of the Census (Bureau) re
turn information as may be prescribed 
by Treasury regulations for the purpose 
of, but only to the extent necessary in, 
structuring censuses and conducting re
lated statistical activities authorized by 
law. Section 301.6 I 03(j)(I )-1 of the reg
ulations further defines such purposes by 
reference to 13 U.S.c. chapter 5 and pro
vides an itemized description of the return 
information authorized to be disclosed for 
such purposes. 

This document adopts a temporary reg
ulation that authorizes the IRS to disclose 
an additional item of return information, 
which has been requested by the Secre
tary of Commerce, that is necessary for the 
Bureau's annual Survey of Industrial Re
search and Development. 

The temporary regulation in this issue 
of the Bulletin amends the Procedure and 
Administration Regulations (26 CFR Part 
301) relating to Internal Revenue Code 
(Code) section 6103(j)( I )(A). This amend-
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ment to the regulation contains rules re

lating to the disclosure of return infonna

tion reflected on returns to officers and em
ployees of the Department of Commerce 

for structuring censuses and conducting 

related statistical activities authorized by 

law. 

Explanation of Provisions 

By letter dated February 6, 2006, the 
Secretary of Commerce requested that 
an additional item of return information 
be disclosed to the Bureau for purposes 
related to the Bureau's annual Survey of 
Industrial Research and Development. 
Specifically, the Secretary of Commerce 
requested categorical information on to
tal qualified research expenses in three 
ranges: greater than zero, but less than $1 
million; greater than or equal to $1 mil
lion, but less than $3 million; and, greater 
than or equal to $3 million. The request 
indicates that because of the small number 
of companies with research and devel
opment expenses it is difficult to design 
an efficient sample that produces reliable 
estimates. Data on total qualified research 
expenses from the Form 6765, Credit for 
Increasing Research Activities, will assist 
the Bureau in identifying companies that 
are actively engaged in research and de
velopment activities for the annual Survey 
of Industrial Research and Development. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been deter
mined that section 553(b) of the Admin
istrative Procedure Act (5 U.S.c. chapter 
5) does not apply to this regulation. For 
applicability of the Regulatory Flexibility 
Act (5 U.S.c. chapter 6), please refer to the 
cross-referenced notice of proposed rule
making published elsewhere in this issue 
of the Bulletin. Pursuant to section 7805(f) 
of the Code, this regulation has been sub
mitted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on its impact on small business. 

Drafting Information 

The principal author of this temporary 
regulation is Glenn Melcher, Office of the 

Associate Chief Counsel (Procedure & 
Administration). 

* * * * * 

Amendments to the Regulations 

Accordingly, 26 CFR Part 301 IS 

amended as follows: 

PART 301-PROCEDURE AND 

ADMINISTRATION 

Paragraph I. The authority citation for 
part 301 continues to read in part as fol
lows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 30 1.6103(j)(1)-1 T is 

amended by revising paragraphs (a), (b), 
and (e) and removing paragraph (f) to read 
as follows: 

§301.6J03(j)(1)-IT Disclosure of return 

information reflected on returns to officers 
and employees of the Department of 
Commerce for certain statistical purposes 
and related activities (temporary). 

(aJ through (b)(3)(xxiv) [Reserved). For 
further guidance, see §301.6J03(j)1)-1(a) 
and (b)( 1) through (b)(3)(xxiv). 

(xxv) From Form 6765 (when filed with 
corporation income tax returns) - total 
qualified research expenses. 

* * * * * 
(e) Effective/applicability date. This 

section is applicable to disclosures to the 
Bureau of Economic Analysis on or after 
July 6,2006. The amendment to paragraph 
(b)(3)(xxv) of this section is applicable to 
disclosures to the Bureau of the Census 
on or after December 31, 2007. The ap
plicability of the amendment to paragraph 
(b )(3)(xxv) expires on or before December 
28,2010. 

Linda E. Stiff, 
Deputy Commissioner jar 
Services and Enforcement. 

Approved December 18, 2007. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on De<::ember 28, 
2007, 8:45 a.m., and published in the issue of the Federal 
Register for December 31, 2007, 72 F.R. 74192) 



Part III. Administrative, Procedural, and Miscellaneous 
2008 Calendar Year Resident 
Population Estimates 

Notice 2008-22 

This notice infonns (1) state and lo
cal housing credit agencies that allocate 
low-income housing tax credits under 
§ 42 of the Internal Revenue Code and 
(2) states and other issuers of tax-exempt 
private activity bonds under § 141, of 
the proper population figures to be used 
for calculating the 2008 calendar year 
population-based component of the state 
housing credit ceiling (Credit Ceiling) 
under § 42(h)(3)(C)(ii}, the 2008 calen
dar year volume cap (Volume Cap) under 
§ 146, and the 2008 volume limit (Volume 
Limit) under § 142(k)(5). 

The population figures both for the 
population-based component of the Credit 
Ceiling and for the Volume Cap are de
termined by reference to § 1460). That 
section provides generally that determina-

Alabama 
Alaska 
American Samoa 
Arizona 
Arkansas 

California 
Colorado 
Connecticut 

Delaware 
D.C. 

Florida 

Georgia 
Guam 

Hawaii 

Idaho 
Illinois 
Indiana 
Iowa 

Kansas 
Kentucky 

tions of population for any calendar year 
are made on the basis of the most recent 
census estimate of the resident population 
of a state (or issuing authori ty) released 
by the U.S. Census Bureau before the 
beginning of such calendar year. Section 
142(k)(5) provides that the Volume Limit 
is based on the State population. 

The population-based component of 
the Credit Ceiling and the Volume Cap 
are adjusted for inflation pursuant to 
§§ 42(h)(3)(H) and 146(d)(2), respec
tively. The adjustments for the 2008 
calendar year were published in Rev. Proc. 
2007-66, 2007--45 I.R.B. 970. Section 
3.08 of Rev. Proc. 2007-66 provides 
that, for calendar year 2008, the amounts 
used under § 42(h)(3)(C)(ii) to calculate 
the Credit Ceiling is the greater of $2.00 
multiplied by the State population (see 
the resident population figures provided 
below) or $2,325,000. Further, section 
3.16 of Rev. Proc. 2007-66 provides 
that the amounts used under § 146( d)(1) 

Resident Population Figures 

to calculate the Volume Cap for calendar 
year 2008 is the greater of $85 multiplied 
by the State population (see the resident 
population figures provided below) or 
$262,095.000. 

The proper population figures for calcu
lating the Credit Ceiling, the Volume Cap. 
and the Volume Limit for the 2008 cal
endar year are the estimates of the resi
dent population of the 50 states, the Dis
trict of Columbia, and Puerto Rico released 
by the U.S. Census Bureau on Decem
ber 27, 2007, in Press Release CB07 -184. 
The proper population figures for calcu
lating the Credit Ceiling, the Volume Cap. 
and the Volume Limit for the 2008 calen
dar year for the insular areas (American 
Samoa, Guam, Northern Mariana Islands. 
and U.S. Virgin Islands) are the figures re
leased electronically by the U.S. Census 
Bureau on July 17,2003. and referenced in 
Census Bureau Tip Sheet TP03-16. dated 
August 8, 2003. For convenience. these 
estimates are reprinted below. 

4,627,851 
683,478 

57,663 
6,338,755 
2,834,797 

36,553,215 
4,861,515 
3,502,309 

864,764 
588,292 

18,251,243 

9,544,750 
173,456 

1,283,388 

1,499,402 
12,852,548 
6,345,289 
2,988,046 

2,775,997 
4,241,474 
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Louisiana 

Maine 

Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 

Nebraska 
Nevada 
New Hampshire 
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New Mexico 
New York 
North Carolina 
North Dakota 
Northern Mariana Islands 
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Oklahoma 
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Rhode Island 

South Carolina 
South Dakota 

Tennessee 
Texas 

U.S. Virgin Islands 
Utah 
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Washington 
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Wisconsin 
Wyoming 

The principal authors of this notice are tact Mr. Wilson at (202) 622-3040 (not a 
Christopher 1. Wilson. Office of the As- toll-free call). 
sociate Chief Counsel (Passthroughs and 
Special Industries) and Timothy L. Jones. 
Office of the Associate Chief Counsel (Fi-
nancial Institutions and Products). For fur-
ther information regarding this notice. con-
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4,293,204 

1,317,207 

5,618,344 

6,449,755 
10,071,822 

5,197,621 

2,918,785 
5,878,415 

957,861 

1,774,571 

2,565,382 
1,315,828 
8,685,920 
1,969,915 

19,297,729 
9,061,032 

639,715 
84,546 

11,466,917 
3,617,316 
3,747,455 

12,432,792 
3,941,459 

1,057,832 

4,407.709 
796,214 

6,156,719 
23,904,380 

108,448 
2.645,330 

621,254 
7.712,091 

6,468,424 
1,812,035 
5,601,640 

522,830 

Update for Weighted Average 
Interest Rates, Yield Curves, 
and Segment Rates 

Notice 2008-24 

This notice provides guidance as to the 
corporate bond weighted average interest 



rate and the permissible range of interest 
rates specified under § 412(b)(5)(B)(ii)(II) 
of the Internal Revenue Code. It also 
provides guidance on the corporate bond 
monthly yield curve (and the correspond
ing spot segment rates), the 24-month av
erage segment rates, and the funding tran
sitional segment rates under § 430(h)(2). 
In addition, this notice provides guidance 
as to the interest rate on 30-year Treasury 
securities under § 417(e)(3)(A)(ii)(II) as 
in effect for plan years beginning before 
2008, and the minimum present value seg
ment rates under § 417 (e )(3 )(D) as in effect 
for plan years beginning after 2007. 

CORPORATE BOND WEIGHTED 
AVERAGE INTEREST RATE 

Sections 412(b )(5)(B )(ii) and 
412(1)(7)(C)(i), as amended by the Pen-

For Plan Years 
Beginning in 

Month Year 

February 2008 

YIELD CURVE AND SEGMENT 
RATES 

Generally for plan years beginning 
after 2007 (except for delayed effective 
dates for certain plans under sections 104, 
105, and 106 of PPA), § 430 of the Code 
specifies the minimum funding require
ments that apply to single employer plans 
pursuant to § 412. Section 430(h)(2) spec
ifies the interest rates that must be used 
to determine a plan's target normal cost 
and funding target. Under this provision, 
present value is generally determined us
ing three 24-month average interest rates 

First 
Segment 

5.28 

The transitional segment rates under 
§ 430(h)(2)(G) applicable for February 

For Plan Years 
Beginning in 

2008 

sion Funding Equity Act of 2004 and by 
the Pension Protection Act of 2006 (PPA), 
provide that the interest rates used to cal
culate current liability and to determine 
the required contribution under § 412(1) 
for plan years beginning in 2004 through 
2007 must be within a permissible range 
based on the weighted average of the rates 
of interest on amounts invested conser
vatively in long term investment grade 
corporate bonds during the 4-year period 
ending on the last day before the beginning 
of the plan year. 

Notice 2004-34,2004-1 c.B. 848, pro
vides guidelines for determining the cor
porate bond weighted average interest rate 
and the resulting permissible range of in
terest rates used to calculate current liabil
ity. That notice establishes that the corpo
rate bond weighted average is based on the 

Corporate 
Bond Weighted 

Average 

5.94 

("segment rates"), each of which applies 
to cash flows during specified periods. 
However, an election may be made under 
§ 430(h)(2)(D)(ii) to use the monthly yield 
curve in place of the segment rates. For 
plan years beginning in 2008 and 2009, a 
transitional rule under § 430(h)(2)(G) pro
vides that the segment rates are blended 
with the corporate bond weighted average 
as specified above. An election may be 
made under § 430(h)(2)(G)(iv) to use the 
segment rates without applying the transi
tional rule. 

Notice 2007-81, 2007-44 I.R.B. 899, 
provides guidelines for determining the 

Second 
Segment 

5.95 

2008, taking into account the corporate 

First 
Segment 

5.72 

Second 
Segment 

5.94 

monthly composite corporate bond rate de
rived from designated corporate bond in
dices. The methodology for determining 
the monthly composite corporate bond rate 
as set forth in Notice 2004-34 continues to 
apply in determining that rate. See Notice 
2006-75, 2006-36 I.R.B. 366. 

The composite corporate bond rate for 
January 2008 is 6.16 percent. Pursuant 
to Notice 2004-34, the Service has de
termined this rate as the average of the 
monthly yields for the included corporate 
bond indices for that month. 

The following corporate bond weighted 
average interest rate was determined for 
plan years beginning in the month shown 
below. 

Permissible Range 

90% to 100% 

5.34 5.94 

monthly corporate bond yield curve, the 
24-month average corporate bond seg
ment rates, and the funding transitional 
segment rates used to compute the tar
get normal cost and the funding target. 
Pursuant to Notice 2007-81, the monthly 
corporate bond yield curve derived from 
January 2008 data is in Table I at the end 
of this notice. The spot first, second, and 
third segment rates for the month of Jan
uary 2008 are, respectively, 4.39, 6.01, 
and 6.72. The three 24-month average 
corporate bond segment rates applicable 
for February 2008 under the election of 
§ 430(h)(2)(G)(iv) are as follows: 

Third 
Segment 

6.45 

bond weighted average of 5.94 stated 
above, are as follows: 

Third 
Segment 

6.11 
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30-YEAR TREASURY SECURITIES 
INTEREST RATE 

Section 417(e)(3)(A)(ii)(II) (prior to 
amendment by PPA) defines the appli
cable interest rate, which must be used 
for purposes of determining the minimum 
present value of a participant's benefit 
under § 417(e)(l) and (2), as the annual 
rate of interest on 30-year Treasury se
curities for the month before the date 
of distribution or such other time as the 
Secretary may by regulations prescribe. 
Section 1.417(e)-l(d)(3) of the Income 
Tax Regulations provides that the applica
ble interest rate for a month is the annual 
rate of interest on 30-year Treasury secu
rities as specified by the Commissioner 

For Plan Years 
Beginning in 

2008 

for that month in revenue rulings, notices 
or other guidance published in the Internal 
Revenue Bulletin. 

The rate of interest on 30-year Treasury 
securities for January 2008 is 4.33 percent. 
The Service has determined this rate as the 
monthly average of the daily determina
tion of yield on the 30-year Treasury bond 
maturing in May 2037. 

MINIMUM PRESENT VALUE 
SEGMENT RATES 

Generally for plan years beginning af
ter December 31, 2007, the applicable in
terest rates under § 417(e)(3)(D) are seg
ment rates computed without regard to a 
24 month average. For plan years begin-

First 
Segment 

4.34 

Second 
Segment 

4.67 

DRAFTING INFORMATION Tax Exempt and Government Entities Di-
vision. Mr. Montanaro may be e-mailed at 

The principal author of this notice is RetirementPlanQuestions@irs.gov. 
Tony Montanaro of the Employee Plans, 
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ning in 2008 through 20 II, the applica
ble interest rate is the monthly spot seg
ment rate blended with the applicable rate 
under § 417(e)(3)(A)(ii)(II) as in effect 
for plan years beginning in 2007. Notice 
2007-81 provides guidelines for detennin_ 
ing the minimum present value segmem 
rates. Pursuant to that notice, the min
imum present value transitional segmem 
rates determined for January 2008, tak
ing into account the January 2008 3D-year 
Treasury rate of 4.33 stated above, are as 
follows: 

Third 
Segment 

4.81 



Table I 

Monthly Yield Curve for January 2008 

Maturity Yield Maturity Yield Maturity Yield Maturity Yield Maturity Yield 

0.5 4.06 20.5 6.49 40.5 6.74 60.5 6.83 80.5 6.87 

1.0 4.06 21.0 6.51 41.0 6.75 61.0 6.83 81.0 6.87 

1.5 4.09 21.5 6.52 41.5 6.75 61.5 6.83 81.5 6.87 

2.0 4.16 22.0 6.53 42.0 6.75 62.0 6.83 82.0 6.87 

2.5 4.25 22.5 6.54 42.5 6.75 62.5 6.83 82.5 6.88 

3.0 4.37 23.0 6.55 43.0 6.76 63.0 6.84 83.0 6.88 

3.5 4.51 23.5 6.56 43.5 6.76 63.5 6.84 83.5 6.88 

4.0 4.65 24.0 6.57 44.0 6.76 64.0 6.84 84.0 6.88 

4.5 4.78 24.5 6.57 44.5 6.77 64.5 6.84 84.5 6.88 

5.0 4.92 25.0 6.58 45.0 6.77 65.0 6.84 85.0 6.88 

5.5 5.04 25.5 6.59 45.5 6.77 65.5 6.84 85.5 6.88 

6.0 5.16 26.0 6.60 46.0 6.77 66.0 6.84 86.0 6.88 

6.5 5.27 26.5 6.61 46.5 6.78 66.5 6.84 86.5 6.88 

7.0 5.38 27.0 6.61 47.0 6.78 67.0 6.85 87.0 6.88 

7.5 5.48 27.5 6.62 47.5 6.78 67.5 6.85 87.5 6.88 

8.0 5.57 28.0 6.63 48.0 6.78 68.0 6.85 88.0 6.88 

8.5 5.65 28.5 6.63 48.5 6.79 68.5 6.85 88.5 6.88 

9.0 5.73 29.0 6.64 49.0 6.79 69.0 6.85 89.0 6.88 

9.5 5.80 29.5 6.65 49.5 6.79 69.5 6.85 89.5 6.89 

10.0 5.87 30.0 6.65 50.0 6.79 70.0 6.85 90.0 6.89 

10.5 5.93 30.5 6.66 50.5 6.79 70.5 6.85 90.5 6.89 

11.0 5.99 31.0 6.66 51.0 6.80 71.0 6.85 91.0 6.89 

11.5 6.04 31.5 6.67 51.5 6.80 71.5 6.86 91.5 6.89 

12.0 6.09 32.0 6.67 52.0 6.80 72.0 6.86 92.0 6.89 

12.5 6.13 32.5 6.68 52.5 6.80 72.5 6.86 92.5 6.89 

13.0 6.17 33.0 6.68 53.0 6.80 73.0 6.86 93.0 6.89 

13.5 6.21 33.5 6.69 53.5 6.81 73.5 6.86 93.5 6.89 

14.0 6.24 34.0 6.69 54.0 6.81 74.0 6.86 94.0 6.89 

14.5 6.27 34.5 6.70 54.5 6.81 74.5 6.86 94.5 6.89 

15.0 6.30 35.0 6.70 55.0 6.81 75.0 6.86 95.0 6.89 

15.5 6.32 35.5 6.71 55.5 6.81 75.5 6.86 95.5 6.89 

16.0 6.35 36.0 6.71 56.0 6.81 76.0 6.86 96.0 6.89 

16.5 6.37 36.5 6.71 56.5 6.82 76.5 6.87 96.5 6.89 

17.0 6.39 37.0 6.72 57.0 6.82 77.0 6.87 97.0 6.89 

17.5 6.41 37.5 6.72 57.5 6.82 77.5 6.87 97.5 6.90 

18.0 6.42 38.0 6.73 58.0 6.82 78.0 6.87 98.0 6.90 

18.5 6.44 38.5 6.73 58.5 6.82 78.5 6.87 98.5 6.90 

19.0 6.45 39.0 6.73 59.0 6.82 79.0 6.87 99.0 6.90 

19.5 6.47 39.5 6.74 59.5 6.83 79.5 6.87 99.5 6.90 

20.0 6.48 40.0 6.74 60.0 6.83 80.0 6.87 100.0 6.90 
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Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking by 
Cross-Reference to 
Temporary Regulations 
and Notice of Public Hearing 

Treatment of Overall Foreign 
and Domestic Losses 

REG-141399-07 

AGENCY: Internal Revenue Service 
(iRS)' Treasury, 

ACTION: Noticc of proposed rulemaking 
hy cross-reference to temporary regula
tions and notice of puhlic hearing, 

SUMMARY: In this issue of the Bulletin. 
the IRS is issuing temporary regulations 
that provide guidance relating to the re
capture of overall foreign and domestic 
losses. Changes to the applicable law 
were made by the American Jobs Cre
ation Act of 2004. as corrected by the 
Gulf Opportunity Zone Act of 2005, The 
temporary regulations provide guidance 
needed to comply with these changes. as 
well as updated guidance with re~pect to 

overall foreign losses and separate limi
tation losses. and affect individuals and 
corporations claiming foreign tax credits, 
The text of those temporary regulations 
(T,D. 9371) published in this issue of the 
Bulletin also serves as the text of these 
proposed regulations. This document also 
provides a notice of public hearing on 
these proposed regulations. 

DATES: Written or electronic comments 
must he rcccivcd by March 20. 2008, Out
I ines of topics to he discussed at the puh
IIC hearing scheduled for April 10. 2008. 
at 10 a.m. must be received by March 20. 
2()()8, 

ADDRESSES: Send submissions to 
CCPA:LPD:PR (REG-141399-07). room 
:'1203. Internal Revenue Sen ice. PO Box 
7604. Ben Franklin Station. Washing
tun. DC 20044, Submissions may be 
h~\l1d deli\ered rvl11nda:- through Friday 
het" een the hOlm; of 8 a.m, and 4 p.m, 
tel CCPA:LPD:PR (REG-141399-071. 
Courier\, de~k. Internal Re\enue Ser
\ il'e. IIII Celllstitutilln An?nue. NW. 

470 2008-1 C.B. 

Washington. DC 20044. or sent elec
tronically. via the Federal eRulemak
ing Portal at 1I'\\'II',reglllariolls.gol' (IRS 
REG-141399-07), The public hearing 
will be held in the IRS Auditorium. Inter
nal Revenue Building. IIII Constitution 
Avenue, NW. Washington. DC. 

FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations. 
Jeffrey L. Parry. (202) 622-3850 (not a 
toll-free number); concerning submis
sions of comments. the hearing. and/or 
to be placed on the building access list 
to attend the hearing. Richard Hurst. 
Richard,A. Hurst@irscounseJ.treas.gov. 

SUPPLEMENTARY INFORMATION: 

Background and Explanation of 
Provisions 

Temporary regulations in this issue of 
the Bulletin amend the Income Tax Reg
ulations (26 CFR Part 1) providing rules 
relating to the recapture of overall domes
tic losses under section 904(g) as well as 
the recapture of overall foreign losses and 
separate limitation losses under section 
90401 The text of those regulations also 
serves as the text of these proposed reg
ulations. The preamble to the temporary 
regulations explains the temporary regula
tions and these proposed regulations, The 
regulations affect individuals and corpora
tions claiming foreign tax credits, 

Special Analyses 

It has been determined that this no
tice of proposed rulemaking is not a 
significant regulatory action as defined 
in Executive Order 12866. Therefore. 
a regulatory assessment is not required. 
It has also been determined that section 
553(b) of the Administrative Procedure 
Act (:'1 U.S.c. chapter 5) does not apply 
to these regulations. and because the 
regulations do not impose a collection 
of information on small entities, the 
Regulatory Flexibility Act (5 U.S.c. 
chapter 6) does not apply. Pursuant to 
section 7805( 0. these regulations have 
been submitted to the Chief Counsel 
for Advocacy of the Small Business 
Administration for comment on its impact 
on small business, 

Comments and Public Hearing 

Before these proposed regulations are 
adopted as final regulations. consideration 
will be given to any electronic or written 
comments (a signed original and eight (8) 
copies) that are submitted timely to the 
IRS. The Treasury Department and the 
IRS specifically request comments on the 
clarity of the proposed regulations and 
how they may be made easier to under
stand, Moreover. the Treasury Department 
and the IRS are considering providing 
additional guidance on overall domestic 
losses and separate limitation losses, as 
well as further revisions to the overall 
foreign loss provisions of the 1987 regu
lations. Comments are welcome on this 
ongoing project, particularly with regard 
to the need to provide for guidance on the 
application of the overall domestic loss 
provisions to income earned through for
eign or domestic trusts. as well as guidance 
regarding the recapture of overall foreign 
losses and separate limitation losses on 
the disposition of property under section 
904(0(3) and (f)(5)(F), In addition, the 
Treasury Department and the IRS are con
tinuing to study whether additional rules 
to better coordinate the overall foreign 
loss and overall domestic loss regimes 
would be appropriate, including whether 
a netting rule should apply to offsetting 
overall foreign loss accounts and overall 
domestic loss accounts. The Treasury De
partment and the IRS welcome additional 
comments in this regard. All comments 
will be available for public inspection and 
copymg. 

A public hearing has been scheduled 
for April 10. 2008, in the Auditorium, 
Internal Revenue Building, 1111 Constitu
tion Avenue. NW, Washington, DC. Due to 
building security procedures, visitors must 
enter at the Constitution Avenue entrance, 
In addition, all visitors must present photo 
identification to enter the building. Be
cause of access restrictions, visitors will 
not be admitted beyond the immediate 
entrance more than 30 minutes before 
the hearing starts. For information about 
having your name placed on the build
ing access list to attend the hearing, see 
the FOR FURTHER INFORMATION 
CONTACT section of this preamble. 



The rules of 26 CFR 601.601(a)(3) ap
ply to the hearing. Persons who wish to 
present oral comments at the hearing must 
submit electronic or written comments by 
March 20, 2008, and an outline of the top
ics to be discussed and the time to be de
voted to each topic (signed original and 
eight (8) copies) by March 20,2008. A pe
riod of 10 minutes will be allotted to each 
person for making comments. 

An agenda showing the scheduling of 
the speakers will be prepared after the 
deadline for receiving outlines has passed. 
Copies of the agenda will be available free 
of charge at the hearing. 

Drafting Information 

The principal author of these regula
tions is Jeffrey L. Parry of the Office of 
Chief Counsel (International). However, 
other personnel from the Treasury Depart
ment and the IRS participated in their de
velopment. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is proposed 
to be amended as follows: 

PART 1-INCOME TAXES 

Paragraph 1. The authority citation for 
part 1 is amended by adding an entry in 
numerical order to read in part as follows: 

Authority: 26 V.S.c. 7805 * * * 
Section 1.904(g)-3 also issued under 

26 V.S.c. 904(g)(4) * * * 
Par. 2. Section 1.904-0 is amended 

by revising the entries for § 1.904(f)-1 (a), 
(d)(2), (d)(3), and (d)(4), and for 
§1.904(f)-2(c) and (c)(l), and adding en
tries for §§1.904(f)-7 and 1.904(f)-8 to 
read as follows: 

§1.904-0 Outline of regulation provisions 
for section 904. 

* * * * * 

§1.904(j)-1 Overall foreign loss and the 
overall foreign loss account. 

* * * * * 
(a)(1) and (a)(2) [The text of these en

tries is the same as the text of the en
tries for §1.904(f)-lT(a)(1) and (a)(2) in 

§ 1.904(f)-OT published elsewhere in this 
issue of the Bulletin.] 

* * * * * 
(d)(2), (d)(3), and (d)(4) [The text of 

these entries is the same as the text of 
the entries for §1.904(f)-ITCd)(2), (d)(3), 
and (d)( 4) in § 1.904(f)-OT published else
where in this issue of the Bulletin.] 

* * * * * 

.9 I. 904(j)-2 Recapture of overall foreign 
losses. 

* * * * * 
(c) and (c)(1) [The text of these en

tries is the same as the text of the en
tries for § 1.904(f)-2T(c) and (c)(l) in 
§ 1.904(f)-OT published elsewhere in this 
issue of the Bulletin.] 

* * * * * 

.9/. 904 (f)-7 Separate limitation loss and 
the separate limitation loss account. 

[The text of the entries for this sec
tion is the same as the text of the en
tries for § 1.904(f)-7T(a) through (f) in 
§ 1.904(f)-OT published elsewhere in this 
issue of the Bulletin.] 

§1.904(f)-8 Recapture of separate 
limitation loss accounts. 

[The text of the entries for this sec
tion is the same as the text of the en
tries for §1.904(f)-8T(a) through (c) in 
§ 1.904(f)-OT published elsewhere in this 
issue of the Bulletin.] 

Par. 3. In § 1.904(f)-1, paragraph (a)(2) 
is added, and paragraph (d)(4) is revised, 
to read as follows: 

o9/.904(f)-1 Overall foreign loss and the 
overall foreign loss account. 

(a)(1) * * * 
(2) [The text of the proposed amend

ments to §1.904(f)-I(a)(2) is the same as 
the text of § 1.904(f)-1T(a)(2) published 
elsewhere in this issue of the Bulletin.] 

* * * * * 
(d) * * * 
(4) [The text of the proposed amend

ments to §1.904(f)-1(d)(4) is the same as 
the text of §1.904(f)-lT(d)(4) published 
elsewhere in this issue of the Bulletin.] 

* * * * * 

Par. 4. Section 1.904(f)-2(c)(I) and 
(c)(5) Example 4. are revised to read as 
follows: 

§1.904(j)-2 Recapture of ol'erallforeigll 
losses. 

* * * * * 
(c) * * * (I) [The text of the proposed 

amendments to § I. 904(f)-2( c)( I) is the 
same as the text of §1.904(f)-2T(c)(!) 
published elsewhere in this issue of the 
Bulletin.] 

* * * * * 
(5) * * * 
Example 4. [The text of the proposed amend

ments to ~1.904(f)-2(c){5) Example 4. is the same as 
the text of § 1.904(fl-2T(c)(5) Example 4. published 
elsewhere in this issue of the Bulletin.] 

* * * * * 
Par. 5. Sections 1.904(f)-7 and 

1. 904(f)-8 are added to read as follows: 

o9l.904(f)-7 Separate limitation loss and 
the separate limitation loss account. 

[The text of proposed § 1.904(f)-7 is 
the same as the text of §1.904(f)-7T(a) 
through (f) published elsewhere in this is
sue of the Bulletin.] 

o9l.904(f)-R Recapture of separate 
limitation loss accounts. 

[The text of proposed § 1.904(f)-8 is 
the same as the text of § 1. 904( f)-8T( a) 
through (c) published elsewhere in this is
sue of the Bulletin.] 

Par. 6. Section 1.904(g)-0 is added to 
read as follows: 

§1.904(g)-O Outline of regulation 
provisions. 

* * * * * 

09 I. 904( g)-l Overall domestic loss and 
the overall domestic loss account. 

[The text of the entries for this section 
is the same as the text for § 1.904(gJ-l Ha) 
through (f) in § 1.904(g)-OT published 
elsewhere in this issue of the Bulletin.] 

§1.904(g)-2 Recapture of overall 
domestic losses. 

[The text of the entries for this section 
is the same as the text for § 1.904(g)-2T(a) 
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through (d l In ~ 1.904( gJ-OT published 
elsewhere in this issue of the Bulletin.] 

~ 1. <)O.J( to-3 Ordering 1"1111'.1 fiJi' rhe 
ul/ocorion oj" net operating los.I('s. lIet 
CUpilulllll.le.l. U.S. source 10s.le.l. lind 
separclre Iimilation losses. unci f(Jr 
recupture of se/Jamre Iimilllrioll losses. 
O\'e/"{/I/ ./()reign IOS.Ii'.I, 1II1l10\"erul/ 
t/Ollll'.llic 10.I.I('s. 

!The text of the entries for this section 
is the ,a me a~ the text for ~ 1.904(gl-3T(al 
through (i) in ~ 1.904(gl-OT published 
elsewhere in thi~ issue of the Bulletin.] 

Par. 7. Sections 1. 904( g)- L 
1.904(gl-2. and 1.904(g)-3 are added to 
read as follows: 

~/.Y().J(g)-1 O\"cmll domcsric loss lind 
rhc O\'c/'(/I/ dOlllcslie loss ((ccollnl. 

!The text of proposed * 1.904(gJ-I is 
the same as the text of * I. 904( g)-I T( a) 
through (f) puhlished elsewhere in this is
sue of the Bulletin.] 

.9 J. <)04( g )-2 Recapture of overall 
domestic losses. 

!The text of proposed § 1.904(g)-2 is 
the samc as the text of § 1.904(g)-2T(a) 
through (dj published elsewhere in this is
sue of the Bulletin.] 

~ J. 904( g )-3 Ordering rules for the 
allocation of net opcrating losses, lIet 
capital losscs. U.S. source losses. and 
sep((/'(/te limitation losses. and for 
rccapturc of" sepa I'll Ie Iilllitatio/l losses. 
O\'cmll ./()reign losses, alld (}I'crall 

dOlllestic losse.l. 

!Thc text of proposed ~ 1.l)04(g)-3 is 
the same as the text of ~ 1.<}04(gl-3T(a) 
through (i) published elsewhere in this is
sue of the Bulletin.] 

Par. 8. Section 1.1502-9 is reviscd to 
read as follows: 

.~ I.' 502- 9 COllsolidated 0\'('1"(/11 foreign 
losses and sepllrate /illlitarion losses. 

!The text of proposed ~ 1.1502-9 is the 
same as the text of ~ I, 1502-9T(aj through 
(e) published elsewhere in this issue of the 
Bulletin.! 
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Linda E. Stiff, 
Deputy Commission('/" for 
Sen'ices lind En/1Jrcemenl. 

I ~J!eJ hy Ihe Office of Ihe Fed"ral Regi,ler on Decemher 20. 

Washington, DC, or sent electroni
cally via the Federal eRuiemaking Por
tal at 1I''<t·I\·.reguJatiolls.gov (IRS and 
REG-147832-07). 

2(X17. K:4) J.m., and puhl"heJ In Ihe ,,,ue of Ihe Federal FOR 
Regi,lcr fur Decemher 21. 2007. 72 F.R. 72(46) FURTHER INFORMATION 

Notice of Proposed 
Rulemaking by 
Cross-Reference to 
Temporary Regulations 

Disclosure of Return 
Information to the Bureau 
of the Census 

REG-147832-07 

AGENCY: Internal Revenue Service 
(IRS j, Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary regula
tion. 

SUMMARY: In this issue of the Bulletin, 
the IRS is issuing a regulation (T.D. 9373) 
that would add an additional item of re
turn information that may be disclosed to 
the Bureau of the Census (Bureau) for use 
in the Bureau' s annual Survey of Indus
trial Research and Development. This pro
posed regulation provides guidance to IRS 
personncl responsible for disclosing the in
formation. This regulation facilitates the 
assistance of the IRS to the Bureau in its 
statistics programs and requires no action 
by taxpayers and has no effect on their tax 
liabilities. 

DATES: Written and electronic comments 
and requests for a public hearing must be 
received by March 31. 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-147832-07), room 
5203. Internal Revenue Service, PO. Box 
7604. Ben Franklin Station. Washing
ton. DC 20044. Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-147832-07), 
Courier's Desk, Internal Revenue Ser
vice. 11I1 Constitution Avenue. NW, 

CONTACT: Concerning submission of 
comments, Richard Hurst, (202) 622-7180 
(not a lOll-free number); concerning the 
notice of proposed rulemaking, Glenn 
Melcher, (202) 622-4570 (not a toll-free 
number). 

SUPPLEMENTARY INFORMATION: 

Background 

Under section 6 103(j)(1 )(A), upon 
written request from the Secretary of Com
merce. the Treasury Secretary is to furnish 
to the Bureau of the Census (Bureau) re
turn information as may be prescribed by 
Treasury regulations for the purpose of, 
but only to the extent necessary in, struc
turing censuses and conducting related 
statistical activities authorized by law. 
Section 301.61 03(j)( 1 )-1 of the regulation 
provides an itemized description of the 
items of return information authorized to 
be disclosed for this purpose. Periodically, 
the disclosure regulation is amended to re
nect the changing needs of the Bureau for 
data for its statutorily authorized statistical 
activities. 

This document contains a proposed reg
ulation authorizing IRS personnel to dis
close an additional item ofreturn informa
tion that has been requested by the Secre
tary of Commerce. 

A temporary regulation in this issue 
of the Bulletin amends the Procedure and 
Administration Regulations (26 CFR Part 
30 I) relating to Internal Revenue Code 
(Code) section 6103(j). The amendments 
to the regulation contain rules relating 
to the disclosure of return information 
retlected on rcturns to officers and em
ployees of the Department of Commerce 
for structuring censuses and conducting 
related statistical activities authorized by 
law. Specifically, the amendment to the 
regulation authorizes the IRS to disclose 
an additional item of return information 
that has been requested by the Secretary 
of Commerce that is necessary for the 
Bureau's annual Survey of Industrial Re
search and Development. 



The text of the temporary regulation 
also serves as the text of this proposed reg
ulation. The preamble to the temporary 
regulation explains the proposed regula
tion. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory 
assessment is not required. It also has 
been determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.c. 
chapter 5) does not apply to these regu
lations, and because the regulation does 
not impose a collection of information 
on small entities, the Regulatory Flexi
bility Act (5 U.S.C. chapter 6) does not 
apply. Pursuant to section 7805(f) of 
the Code, this proposed regulation has 
been submitted to the Chief Counsel 
for Advocacy of the Small Business 
Administration for comment on its impact 
on small business. 

Comments and Requests for a Public 
Hearing 

Before the proposed regulation is 
adopted as a final regulation, considera
tion will be given to any electronic and 
written comments (a signed original and 

eight (8) copies) that are submitted timely 
to the IRS. The IRS and Treasury Depart
ment specifically request comments on 
the clarity of the proposed regulation and 
how it can be made easier to understand. 
All comments will be available for public 
inspection and copying. A public hearing 
may be scheduled if requested in writing 
by a person who timely submits com
ments. If a public hearing is scheduled, 
notice of the date, time, and place for the 
hearing will be published in the Federal 
Register. 

Drafting Information 

The principal author of this proposed 
regulation is Glenn Melcher, Office of the 
Associate Chief Counsel (Procedure & 
Administration). 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 301 is pro
posed to be amended as follows: 

PART 301-PROCEDURE AND 
ADMINISTRATION 

Paragraph 1. The authority citation for 
part 301 continues to read in part as fol
lows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section §301.6103(j)(l)-1 

is amended by revising paragraphs 
(b)(3)(xxv) and (e) to read as follows: 

§301.6103(j)( 1 )-1 Disclosure of return 
information reflected on returns to officers 
and employees of the Department of 
Commerce for certain statistical purposes 
and related activities. 

* * * * * 
(b) * * * 
(3) * * * 
(xxv) [The text of proposed amended 

paragraph (b)(3)(xxv) is the same as the 
text of §301.6103(j)(l)-IT(b)(3)(xxv) 
published elsewhere in this issue of the 
Bulletin]. 

* * * * * 
(e) [The text of proposed amended 

paragraph (e) is the same as the text of 
§ 30 1.61 03(j)(1 )-1 T( e) published else
where in this issue of the Bulletin]. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on December 28, 
2007, 8:45 a.m., and published in the issue of the Federal 
Register for December 31,2007, 72 FR. 74246) 

Announcement of Disciplinary Actions Involving 
Attorneys, Certified Public Accountants, Enrolled Agents, 
and Enrolled Actuaries - Reinstatements, Suspensions, 
Censures, Disbarments, and Resignations 
Announcement 2008-5 

Under Title 31, Code of Federal Regu
lations, Part 10, attorneys, certified public 
accountants, enrolled agents, and enrolled 
actuaries may not accept assistance from, 
or assist, any person who is under disbar
ment or suspension from practice before 
the Internal Revenue Service if the assis
tance relates to a matter constituting prac
tice before the Internal Revenue Service 
and may not knowingly aid or abet another 

person to practice before the Internal Rev
enue Service during a period of suspen
sion, disbarment, or ineligibility of such 
other person. 

To enable attorneys, certified public 
accountants, enrolled agents, and enrolled 
actuaries to identify persons to whom 
these restrictions apply, the Director, Of
fice of Professional Responsibility, will 
announce in the Internal Revenue Bulletin 

their names, their city and state, their pro
fessional designation, the effective date 
of disciplinary action, and the period of 
suspension. This announcement will ap
pear in the weekly Bulletin at the earliest 
practicable date after such action and will 
continue to appear in the weekly Bulletins 
for five successive weeks, 
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Reinstatement To Practice Before the Internal Revenue 
Service 

Under Title 31. Code of Federal Reg
ulations, Part 10, The Director. Office of 
Professional Responsibility, may entertain 
a petition for reinstatement for any attor
ney, certified public accountant. enrolled 

agent. or enrolled actuary censured, sus
pended, or disbarred, from practice before 
the Internal Revenue Service. 

Name Address Designation 

Cohen, Peter Edison, NJ CPA 

Brunelle, Roswell J. Queensbury, NY CPA 

Cohick, Jeffrey S. Newville, PA Enrolled Agent 

Cotroneo, Nicholas McLean, VA CPA 

Layson, David A. Corydon. IN Attorney 

Tomasulo, Maria Y. Wantagh. NY CPA 

Emeziem. Kelechi C. Antioch, CA Attorney 

Johnston. Gregory A. Muscatine, IA Attorney 

Shapiro, Sidney C. West Palm Beach, FL CPA 

Hubbard. Cynthia A. Geneva.IL Attorney 

Moss. Steve E. Henderson. NC CPA 

Schaffer, Robert 1. Baiting Hollow, NY CPA 

Woods, Dalton C. Carrollton, TX Enrolled Agent 

Brown, Arthur l. Miami, FL CPA 

The following individuals' eligibility to 
practice before the Internal Revenue Ser
vice has been restored: 

Date of Reinstatement 

June 01, 2004 

June 10, 2004 

October 30, 2004 

February 28, 2007 

October 06, 2007 

October 16, 2007 

October 17, 2007 

October 17. 2007 

October 29.2007 

October 31. 2007 

November 29, 2007 

December 04. 2007 

December 04.2007 

December 14.2007 

Consent Suspensions From Practice Before the Internal 
Revenue Service 

Under Title 31. Code of Federal Regu
lations, Part 10, an attorney, certified pub
lic accountant, enrolled agent, or enrolled 
actuary, in order to avoid the institution 
or conclusion of a proceeding for his or 
her disbarment or suspension from prac
tice before the Internal Revenue Service. 

Name Address 

may offer his or her consent to suspension 
from such practice. The Director, Office 
of Professional Responsibility, in his dis
cretion. may suspend an attorney, certified 
public accountant, enrolled agent, or en
rolled actuary in accordance with the con
sent offered. 

Designation 

Bauman. John J. Battle Creek. MI CPA 

Montgomery. Dwight M. Redlands. CA Attorney 
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The following individuals have been 
placed under consent suspension from 
practice before the Internal Revenue Ser
vIce: 

Date of Suspension 

Indefinite 
from 
October 1, 2007 

Indefinite 
from 
October 1. 2007 



Name Address Designation Date of Suspension 

Deku, John V. Toledo,OH Attorney Indefinite 
from 
October 8,2007 

Ying, William F. Beverly Hills, CA CPA Indefinite 
from 
October 9,2007 

Brill, Ann M. Sheboygan, WI CPA Indefinite 
from 
October 10, 2007 

Benvin. Anne C. Phoenix. AZ Enrolled Agent Indefinite 
from 
October 22, 2007 

Kingman, William B. San Antonio, TX Attorney Indefinite 
from 
October 22. 2007 

Nurney, J. Christopher Hatboro, PA CPA Indefinite 
from 
October 22, 2007 

Wren, Gary M. Redding, CA Enrolled Agent Indefinite 
from 
October 29, 2007 

Beck, Brian S. Boston, MA CPA Indefinite 
from 
November 1, 2007 

Draper, Jeffrey L. Olathe, KS CPA Indefinite 
from 
November 1. 2007 

Ehrlich, Gary P. Chevy Chase, MD CPA Indefinite 
from 
November I, 2007 

Garrison. John C. Prairie Village, KS CPA Indefinite 
from 
November 1, 2007 

Greenslit, Wayne Keene, NH CPA Indefinite 
from 
November 1,2007 

Moran, Philip D. Salem, MA Attorney Indefinite 
from 
November I, 2007 

Wright, Cory Reno, NV CPA Indefinite 
from 
November 1,2007 

Turbeville, Mary A. Geyserville, CA Enrolled Agent Indefinite 
from 
November 16,2007 
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Name Address 

Saffold. Rodger P. Cleveland. OH 

Voss. Patrick W. Metairie. LA 

Rosner. Ronald I. Manahawkin. NJ 

Johnson. Jr .. Stanley Miami. FL 

Designation 

CPA 

CPA 

CPA 

Attorney 

Date of Suspension 

Indefinite 
from 
December I. 2007 

Indefinite 
from 
December I, 2007 

Indefinite 
from 
December 13. 2007 

Indefinite 
from 
December 14, 2007 

Expedited Suspensions From Practice Before the Internal 
Revenue Service 

Under Title 31, Code of Federal Regu
lations. Part 10, the Director. Office of Pro
fessional Responsibility. is authorized to 
immediately suspend from practice before 
the Internal Revenue Service any practi
tioner who. within five years from the date 

the expedited proceeding is instituted (I) 
has had a license to practice as an attor
ney. certified public accountant, or actuary 
suspended or revoked for cause or (2) has 
been convicted of certain crimes. 

Name Address Designation 

Crotts. William P. Phoenix, AZ Attorney 

Daugherty. Troy L. Olathe. KS Attorney 

Driscoll, Jr.. Wilfred C. Somerset, MA Attorney 

Shah. Ashok S. Manalapan. NJ CPA 

Sheline. Calvin L. Camp Verde. AZ CPA 

Bosse. Leigh D. Hillsborough. NH Attorney 

Webb. James E. Nashville. TN CPA 
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The following individuals have been 
placed under suspension from practice be
fore the Internal Revenue Service by virtue 
of the expedited proceeding provisions: 

Date of Suspension 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 16, 2007 

Indefinite 
from 
October 24, 2007 

Indefinite 
from 
October 25, 2007 



Name Address Designation Date of Suspension 

Gottschalk, Don E. Cedar Falls, IA Attorney Indefinite 
from 
October 31 , 2007 

Joy, Steven B. Paton,IA Attorney Indefinite 
from 
October 3 1, 2007 

Smallwood, Teresa L. Durham, NC Attorney Indefinite 
from 
November 2,2007 

Donaldson, James F. Denver, CO Attorney Indefinite 
from 
November 15,2007 

Roux, Johnathan M. Fair Oaks, CA CPA Indefinite 
from 
November 20, 2007 

Linville, Wiley T. Denver, CO Attorney Indefinite 
from 
December 4, 2007 

Andrade, Sergio R. Inver Grove Hghts, MN Attorney Indefinite 
from 
December 13, 2007 

Arzani, Mitzi H. Charlotte, NC CPA Indefinite 
from 
December 13,2007 

Catron, Stephen B. Knoxville, TN Attorney Indefinite 
from 
December 13,2007 

Coulagouri, Louis A. Moorestown, NJ Attorney Indefinite 
from 
December 13, 2007 

Crown, Charles K. Blakeslee, PA CPA Indefinite 
from 
December 13, 2007 

George, Philip 1. Great Falls, VA Attorney Indefinite 
from 
December 13,2007 

Heitz, John P. Oneill, NE Attorney Indefinite 
from 
December 13, 2007 

Jones, William F. Park Rapids, MN Attorney Indefinite 
from 
December 13, 2007 

Khoury, Arthur M. Lawrence, MA Attorney Indefinite 
from 
December 13, 2007 
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Name Address Designation Date of Suspension 

McGree. Charles A. Fort Payne. AL Attorney Indefinite 
from 
December 13. 2007 

Nason. George H. Franklin, TN Attorney Indefinite 
from 
December 13, 2007 

Owen, Thomas A. Arlington. TX Attorney Indefinite 
from 
December 13, 2007 

Ozulumba, Michael Boston, MA Attorney Indefinite 
from 
December 13, 2007 

Phillips, Mark A. Elm Grove, WI Attorney Indefinite 
from 
December 13, 2007 

Sin1pson, Joseph H. Amite, LA Attorney Indefinite 
from 
December 13, 2007 

Sipes. Laura A. St. Charles, MO Attorney Indefinite 
from 
December 13,2007 

Sullivan, Joseph O. Warwick, NY Attorney Indefinite 
from 
December 13, 2007 

Szegda, Michael A. Old Tappan, NJ Attorney Indefinite 
from 
December 13, 2007 

Misch. Paul M. Akron.OH Attorney Indefinite 
from 
December 17, 2007 

Brenner. Allen L. Long Beach, NY Attorney Indefinite 
from 
December 20, 2007 

Cook, Rirchard B. Cockeysville, MD Attorney Indefinite 
from 
December 20, 2007 

Shang, Wade V. S. San Francisco. CA CPA Indefinite 
from 
December 20, 2007 
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Suspensions From Practice Before the Internal Revenue 
Service After Appeal 

Under Title 31, Code of Federal Regu
lations, Part 10, after a decision is issued 
by an Administrative Law Judge, either 

Name Address 

Andrews, Ted E. Avon, IN 

party may appeal to the Secretary of the 
Treasury. The following individuals have 
been placed under suspension from prac-

Designation 

CPA 

tice before the Internal Revenue Service 
AFTER an appeal: 

Effective Date 

Indefinite 
from 
October 19, 2007 

Disbarments From Practice Before the Internal Revenue 
Service After Notice and an Opportunity for a Proceeding 

Under Title 31, Code of Federal Regu
lations, Part 10, after notice and an oppor-

tunity for a proceeding before an adminis
trative law judge, the following individu-

Name Address Designation 

Ruocchio, Raymond Havertown, PA CPA 

Roseman, Eric W. Scottsdale, AZ CPA 

Solomon, Stanley Brooklyn, NY CPA 

Marks, Robert Medfield, MA Attorney 

Censure Issued by Consent 
Under Title 31, Code of Federal Reg

ulations, Part 10, in lieu of a proceeding 
being instituted or continued, an attorney, 
certified public accountant, enrolled agent, 

or enrolled actuary, may offer his or her 
consent to the issuance of a censure. Cen
sure is a public reprimand. 

Name Address Designation 

Villarreal, Ricardo Houston, TX EA 

Meisgeier, Deborah K. Richmond, TX EA 

O'Brien, Colleen D. Winter Park, FL CPA 

Staver, Peter J. Southgate, MI Attorney 

Weiss, Ira Pittsburgh, PA Attorney 

Orr, William S. Kerrville, TX CPA 

als have been disbarred from practice be
fore the Internal Revenue Service: 

Effecti ve Date 

April 30, 2007 

August 20, 2007 

September 04, 2007 

October 15, 2007 

The following individuals have con
sented to the issuance of a Censure: 

Date of Censure 

September 24, 2007 

October 16, 2007 

October 24, 2007 

November 06,2007 

November 29, 2007 

December 04, 2007 
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Name Address Designation 

Whitsitt, Richard Panama City, FL CPA 

Foundations Status of Certain 
Organizations 

Announcement 2008-13 

The following organizations have failed 
to establish or have been unable to main
tain their status as public charities or as op
erating foundations. Accordingly, grantors 
and contributors may not, after this date, 
rely on previous rulings or designations 
in the Cumulative List of Organizations 
(Publication 78), or on the presumption 
arising from the filing of notices under sec
tion 508(b) of the Code. This listing does 
not indicate that the organizations have lost 
their status as organizations described in 
section 501(c)(3), eligible to receive de
ductible contributions. 

Former Public Charities. The follow
ing organizations (which have been treated 
as organizations that are not private foun
dations described in section 509(a) of the 
Code) are now classified as private foun
dations: 

4 God Only, Forth Worth, TX 
Adaptive Solutions Technologies, Inc., 

Port Allen. LA 
AESOP, Inc., Cedar Hill, TX 
All About Alzheimers, Inc., 

Rochester Hills, MI 
American Eye Disease Association, 

Brooklyn, NY 
Arden Health Resource Service, 

Springdale, AR 
Arizona Center for Public Policy, 

Scottsdale, AZ 
Baal Perazim Ministries, Inc., 

Brentwood, NY 
Barton Springs Heritage Association, Inc .. 

Austin, TX 
Bolivian Conservation Fund, 

Chestertown, MD 
Capital City Recovery, Dacula, GA 
Care Outreach Ministries, Inc., Carmel, IN 
Challenged Drop-In Center, Inc., 

Van Wert, OH 
Cherubim, Tujunga. CA 
Community Care Foundation, Inc., 

Mission Hills, CA 
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Creative Technology Enrichment Center, 

Inc., Hamlet, NC 
Crosbys NPO, Lynnwood, WA 
Cultural Education Program, Inc., 

Waterville, ME 
Delaware Self Help Corporation, 

Newark, DE 
Diabetes Research Education and Support 

Group, Fort Smith, AR 
Dolo Siakor Memorial Basketball & 

Soccer Association, Inc., Parkville, MD 
Dorcus Foundation, Orlando, FL 
Dr. Harb S. & Santosh K. Hayre 

Foundation, Houston, TX 
Family Patterns, Inc., Moreland, GA 
First Stop Community Development 

Corporation, Washington, DC 
Friends of the Poor, Inc., Stuart, FL 
Friends of Tagalog on Site, Inc., 

Long Beach, NJ 
Georgia Cardiac and Vascular Research, 

Inc., Gainesville, GA 
Gregorys Journey, Williamsport, PA 
Healing Hearts Foundation, Inc., 

Miami Lakes, FL 
Heaven on Earth Foundation, 

Alvarado, TX 
Heritage Affordable Housing, Seattle, WA 
Houston Carnival Arts Committee, 

Houston, TX 
Independent Constructs Counseling 

Center of St. Louis, Inc., St. Louis, MO 
Jacksonville Scottish Rite Association, 

Inc., Jacksonville, FL 
Jenkins Youth Foundation, 

Moreno Valley, CA 
Jerusalem Store House, Wylie, TX 
Jesus and Me Youth Outreach Ministries, 

Gastonia, NC 
10mada Ministry Foundation, Inc., 

Tinian, MP 
Junior Volleyball, Inc., Fort Morgan, CO 
Kids Nutrition Program, Inc., Lula, GA 
Kidshealth 2020, Inc., Cleveland, OH 
Kitsap Dental Mission Support 

Organization, Silverdale, WA 
Kittredge Club, Inc., New York, NY 
Kiwanis Club of Mill Hall Pennsylvania 

Foundation, Mill Hall, PA 
KKIS Keep Kids in School, Inc .. 

Sugar Land, TX 
Kwon Foundation. Glendale. CA 
Latria, Inc., Indianapolis, IN 

Date of Censure 

December 04, 2007 

Light the Way Home, Inc., Houston, TX 
Main Street Crossing, Tomball, TX 
Making Waves, Nashville, TN 

Massachusetts Institute for Justice, Inc .. 
Newburyport, MA 

Mid-South Youth Center, Carbondale, IL 
Milleni~m Estate Living, 

Missouri City, TX 

Monadnock Children's Relief Foundation, 
Jaffrey, NH 

Moore Faith Center, Houston, MS 
Nu, Inc., New Orleans, LA 
Nuevas Faces of Hope, Inc., 

Paradise Valley, AZ 
Ocotillo Village Housing Corporation, 

Benson, AZ 
Open Ears Music Collaboration, Inc., 

New York, NY 
Pass It Along, Inc., Oklahoma City, OK 
Peoples Court of Final Appeal, Inc., 

Chicago,IL 
Plymouth Area Chamber of Commerce 

Foundation, Inc., Plymouth, MA 
Positive Motivational Institute, 

Inglewood, CA 
Prison Reform, Inc., Chicago, IL 
Project SOS, Las Vegas, NV 
Psychsource, Inc., Roswell, GA 
Real Enterprises of Washington, 

Glenoma. WA 
Richard Wells Walker Scholarship 

Foundation, Inc., Oriental, NC 
Rohnert Park Boards and Blades 

Corporation, Rohnert Park, CA 
Seventh Woman Foundation, Inc., 

Silver Springs, MD 
Shiloh Resource Community and 

Development Center, Baltimore, MD 
SMA1 Homebound Hair Care Services, 

Inc., Gretna, LA 
Society of Support Foundation, 

Canyon Country, CA 
Sonrise-First Love Second Chance 

International, Tomball, TX 
Southern California Lions-Quest Support 

Foundation, Fullerton, CA 
Stilwell Housing Assistance Corporation, 

Muskogee, OK 
Support & Training for Adoptive & Foster 

Families, Jackson, MI 
Susan Shadeko-Oshinuga Foundation, 

Carson, CA 



Texas Civil War Museum, Inc., 
White Settlement, TX 

Texas Springs Alliance, Austin, TX 
Trinity's Foundation for Children With 

Special Needs, Inc., Washington, DC 
Tru Life Community Resource Center, 

Inc., Tarpon Springs, FL 
Trust for Philadelphia Treasures, 

Philadelphia, PA 
Tum Off the TV, Inc., Athens, GA 
Union for the Conservation of Raptors, 

Hancock, ME 
United Human Rights Congress, 

Los Angeles, CA 
Uprise, Inc., Detroit, MI 
Urban Conservation League, 

San Diego, CA 
Verle and Eleanor Hammond Foundation, 

Ashburn, VA 
Visual Voices, Inc., Pittsburgh, PA 
Westerville South High School PTO, 

Westerville, OH 
Wiredmd, Inc., New Haven, CT 
World of Endangered Species, 

Placerville, CA 
XCEL Development, Spartanburg, SC 

If an organization listed above submits 
information that warrants the renewal of 
its classification as a public charity or as 
a private operating foundation, the Inter
nal Revenue Service will issue a ruling or 
determination letter with the revised clas
sification as to foundation status. Grantors 
and contributors may thereafter rely upon 
such ruling or determination letter as pro
vided in section 1.509(a)-7 of the Income 
Tax Regulations. It is not the practice of 
the Service to announce such revised clas
sification of foundation status in the Inter
nal Revenue Bulletin. 

Deletions From Cumulative 
List of Organizations 
Contributions to Which 
are Deductible Under Section 
170 of the Code 

Announcement 2008-14 

The Internal Revenue Service has re
voked its determination that the organi-

zations listed below qualify as organiza
tions described in sections 501(c)(3) and 
I 70(c)(2) of the Internal Revenue Code of 
1986. 

Generally, the Service will not disallow 
deductions for contributions made to a 
listed organization on or before the date 
of announcement in the Internal Revenue 
Bulletin that an organization no longer 
qualifies. However, the Service is not 
precluded from disallowing a deduction 
for any contributions made after an or
ganization ceases to qualify under section 
I 70( c)(2) if the organization has not timely 
filed a suit for declaratory judgment under 
section 7428 and if the contributor (1 ) had 
knowledge of the revocation of the ruling 
or determination letter, (2) was aware that 
such revocation was imminent, or (3) was 
in part responsible for or was aware of the 
activities or omissions of the organization 
that brought about this revocation. 

If on the other hand a suit for declara
tory judgment has been timely filed, 
contributions from individuals and orga
nizations described in section 170(c)(2) 
that are otherwise allowable will continue 
to be deductible. Protection under sec
tion 7428(c) would begin on February 25, 
2008, and would end on the date the court 
first determines that the organization is 
not described in section 170(c)(2) as more 
particularly set forth in section 7428(c)(I). 
For individual contributors, the maximum 
deduction protected is $1,000, with a hus
band and wife treated as one contributor. 
This benefit is not extended to any indi
vidual, in whole or in part, for the acts or 
omissions of the organization that were 
the basis for revocation. 

Judah Youth Ministries 
Red Bank, NJ 

Little League Baseball 
West Warwick, RI 

Youth Sports Systems, Inc. 
Albuquerque, NM 

Miss Crestline Scholarship Pageant 
Committee 
Crestline, OH 

Millcreek Development Corp. 
Philadelphia, PA 

Jeff & Ann Mowrey Charitable Supporting 
Organization 
Columbia, MD 

Pacoima Athletic Club 
Arleta, CA 

Families on The Move 
New Brunswick, NJ 

Credit Foundation of America 
Irvine, CA 

Family Pride, Inc. 
Cataula, GA 

Bear Soldier Industries 
Bismarck, NO 

Equal Opportunity Housing DBA Home 
Star Magic 
Denver, CO 

One Particular Harbour Foundation 
Wyoming, MI 

Soulfire Films 
Brooklyn, NY 

Gottlieb Family Foundation 
Lawrence, NY 

Coltrin Family Foundation 
Sandy, UT 

Crock 39 Foundation 
Irving, TX 

Community Outreach Development 
Foundation 
Gulfport, MS 

Lakhdar Barouche Foundation, Inc. 
New York, NY 

Don Luscombe Aviation History 
Foundation 
Phoenix, AZ 

Americas Youth Apprenticeship 
Enterprises, Inc. 
Oklahoma City, OK 

The Educational Charitable Supporting 
Organization 
Millersville, MD 

Family to Family Americans for Prostate 
Cancer Awareness and Support 
Carson City, NV 

The Douglas and Valerie Wood Charitable 
Supporting Organization 
Latrobe, PA 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 9037.-Payments 
to Eligible Candidates 
26 CFR 702.9037-2T PawnentJ from the Presiden

tial Primary Matching PllYment Accollnt (temporan"!. 

T.D.9382 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 702 

Payments From the 
Presidential Primary Matching 
Payment Account 

AGENCY: Internal Revenue Service 
(IRS). Treasury. 

ACTION: Final and temporary regula
tions. 

SUMMARY: This document contains fi
nal and temporary regulations relating 
to the financing of presidential primary 
campaigns. The temporary regulations 
relate to Treasury procedures for making 
payments from the Presidential Primary 
Matching Payment Account (Primary Ac
count). These temporary regulations affect 
all candidates eligible to receive pay
ments from the Primary Account. The text 
of the temporary regulations also serves 
as the text for the proposed regulations 
(REG-149475-07) set forth in the notice 
of proposed rulemaking on this subject in 
this issue of the Bulletin. 

DATES: Effective Date: These regulations 
are effective on February 14.2008. 

Applicabilitv Date: For dates of 
applicability. see §§702.9037-I(b). 
702.9037-IT(b). 702.9037-2(e) and 
702.9037-2T(c). 

FOR FURTHER INFORMATION 
CONTACT: Karla M. Meola at (202) 
622--4930 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

Under section 6096 of the Internal 
Revenue Code (Code). individuals whose 
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income tax liability for the taxable year is 
$3 or more may designate $3 for the Pres

idential Election Campaign Fund (Fund) 
on their tax returns. Section 9006(a) estab

lishes the Fund and requires the Treasury 
Secretary (Treasury) to transfer amounts 
designated under section 6096 to the Fund. 
Three types of payments are made from 
the Fund: (I) payments to the national 
committee of each major and minor party, 
(2) payments to the eligible candidates of 
a political party for President and Vice 
President, and (3) payments to eligible 
candidates seeking nomination for election 
to be President. See sections 9008(b)(3), 
9006(b) and 9037(b). 

Section 9008 requires the Treasury to 
maintain a separate account in the Fund 
for payments to the national committee 
of each major and minor party for their 
presidential nominating conventions, to be 
made upon receipt of certification by the 
Federal Election Commission (Commis
sion). Section 9008(a) directs the Treasury 
to fund this account before making pay
ments under section 9006(b) to eligible 
candidates for President and Vice Presi
dent. Section 9037(a) directs the Treasury 
to establish within the Fund an additional 
separate account, the Primary Account. 
Section 9037(a) also directs the Treasury 
to make deposits to the Primary Account 
only after funds "are available" for pay
ments for the nominating conventions 
under section 9008 and the general elec
tion under section 9006. Section 9037(b) 
requires the Treasury to transfer amounts 
certified by the Commission from the 
Primary Account to candidates seeking 
nomination for President. Section 9037(b) 
also provides that in making such trans
fers to candidates of the same political 
party, the Treasury will seek to achieve an 
equitable distribution of available funds, 
and will take into account, in seeking to 
achieve an equitable distribution, the se
quence in which certifications from the 
Commission are received. Under section 
9032(6), primary candidates may receive 
payments under section 9037(b) beginning 
on the first day of the calendar year of the 
presidential general election. 

Section 702.9037-2(c) establishes a 
"shortfall rule," which provides that if the 

amount certified by the Commission for 
primary candidates in a calendar month 
exceeds the balance in the Primary Ac
count on the last day of the calendar 

month, the amount paid to a candidate 
for that month from the Primary Account 
is determined by multiplying the amount 
certified by the Commission for the can
didate during that month by the ratio of 
the balance in the Primary Account on the 
last day of the calendar month over the 
total amount certified by the Commission 
for all the candidates during that month. 
Any amount certified by the Commission. 
but not paid to a candidate because of the 
operation of this shortfall rule, is treated 
as an amount certified by the Commission 
for that candidate during the succeeding 
calendar month. 

Notice 96-13, 1996-1 c.B. 366, an
nounced a change in the payment proce
dures contained in §702.9037-2(c). The 
notice stated that when the Primary Ac
count is in a shortfall position, the Trea
sury may make an additional payment be
tween regular payment dates promptly af
ter funds are available. Such payment is 
determined by multiplying the amount cer
tified by the Commission for the candidate 
in month I by the ratio of the balance in 
the Primary Account (but not to exceed 
the shortfall) on the 15th day of month 2 
(or the first business day thereafter if the 
15th is not a business day) over the to
tal amount certified by the Commission 
for all the candidates in month 1. Notice 
96-13 stated that the regulations would 
be amplified to reflect these changed pro
cedures and that the revised regulations 
would have an effective date of February 
2,1996. See §60 1.601 (d)(2)(ii)(b). 

Notice 2007-96, 2007--49 I.R.B. 1091, 
superseded Notice 96-13 and announced 
that the procedures for making payments 
from the Primary Account would be 
changed. The notice also announced that 
the Treasury intended to modify the reg
ulations under section 9037 to reflect the 
changed procedures. In compliance with 
section 7805(b)(1)(C), and as stated in No
tice 2007-96, pursuant to Notice 96-13, 
the effecti ve date of these amendments 
to the regulations would be February 2, 
1996. 



Explanation of Provisions 

The regulations under section 9037 
were promulgated in 1991 and provide 
procedures for administering the Primary 
Account. The procedures specified in 
these regulations have not kept pace with 
technological changes that allow the Pri
mary Account to be administered and 
operated more efficiently. For example, 
the regulations do not provide for more 
than monthly payments in the event of a 
shortfall as contemplated by Notice 96-13. 
Accordingly, the temporary regulations 
remove these outdated administrative pro
cedures. Concurrently with the issuance 
of these temporary regulations the Internal 
Revenue Service is publishing a revenue 
procedure specifying revised procedures 
for administering the Primary Account. 
These revised procedures allow weekly 
payments from the Primary Account to 
candidates. 

Effective! Applicability Date 

These temporary regulations apply to 
payments from the Primary Account on or 
after February 2, 1996. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been deter
mined that section 553(b) of the Admin
istrative Procedure Act (5 U.S.C. chapter 
5) does not apply to these regulations. For 
the applicability of the Regulatory Flexi
bility Act (5 U.S.c. chapter 6) refer to the 
Special Analysis section of the preamble 
to the cross-reference notice of proposed 
rulemaking published in this issue of the 
Bulletin. Pursuant to section 7805(f) of 
the Code, these regulations have been sub
mitted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on their impact on small busi
ness. 

Drafting Information 

The principal author of these regula
tions is Karla M. Meola, Office of the As
sociate Chief Counsel (Income Tax and 
Accounting), IRS. However, other person-

nel from the IRS and Treasury Department 
participated in their development. 

* * * * * 
Amendments to the Regulations 

Accordingly, 26 CFR part 702 IS 

amended as follows: 

PART 702-PRESIDENTIAL PRIMARY 
MATCHING PAYMENT ACCOUNT 

Paragraph 1. The authority citation for 
part 702 continues to read in part as fol
lows: 

Authority: 26 U.S.C. 7805 * * * 
Par. 2. Section 702.9037-1 is amended 

as follows: 
1. The undesignated text is designated 

as paragraph (a). 
2. Paragraph (b) is added. 
The revision reads as follows: 

§702.9037-1 Transfer of amounts to the 
Presidential Primary Matching Payment 
Account. 

* * * * * 
(b) Effective/applicability date. These 

regulations apply to the Primary Account 
before February 2, 1996. 

Par. 3. Section 702.9037-lT is added 
to read as follows: 

§702.9037-1T Transfer of amounts to the 
Presidential Primary Matching Payment 
Account (temporary). 

(a) In general. The Secretary will 
deposit amounts into the Presidential 
Primary Matching Payment Account (Pri
mary Account) only to the extent that there 
are amounts in the Presidential Election 
Campaign Fund (Fund) after the trans
fers prescribed by §701.9006-I(c) and 
(d). The Secretary will make this deposit 
promptly from amounts that have actu
ally been transferred to the Fund under 
§70 1.9006-1 (a). Any amounts in the Pri
mary Account after October 31 following 
a presidential election will be returned to 
the Fund for the purpose of making the 
transfers prescribed by §701.9006-1 (c), 
(d), and (f) for the next presidential elec
tion. 

(b) Effective/applicability date. (1) 

These regulations apply to the Primary 
Account on or after February 2. 1996. 

(2) Expiration Date. This section ex
pires on February 11. 2011. 

Par. 4. Section 702.9037-2 is amended 
by adding paragraph (e) to read as follows: 

§702.9037-2 Payments from the 
Presidential Primary Matching Payment 
Account. 

* * * * * 
(e) Effective/applicability date. These 

regulations apply to the Primary Account 
before February 2, 1996. 

Par. 5. Section 702.9037-2T is added 
to read as follows: 

§702.9037-2T Payments from the 
Presidential Primary Matching Payment 
Account (temporary). 

(a) In general. Pursuant to section 
9036. the Federal Election Commission 
(Commission) will certify to the Secretary 
the full amount of payment to which a 
candidate is entitled under section 9034. 
The Secretary will pay promptly, but not 
before the start of the matching payment 
period under section 9032(6). the amounts 
certified by the Commission from the 
Presidential Primary Matching Payment 
Account (Primary Account) to the candi
date. 

(b) Additional guidance. The Inter
nal Revenue Service may publish guid
ance in the Internal Revenue Bulletin (see 
§601.601(d)(2)(ii)(b) of this chapter) pre
scribing additional rules and procedures 
for the Primary Account. 

(c) Effective/applicability date. (1) 
These regulations apply to the Primary 
Account on or after February 2, 1996. 

(2) Expiration Date. This section ex
pires on February 11, 2011. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved February 1. 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on February 11, 
2008, 12:09 p.m., and published in the issue of the Federal 
Register for February 14.2008,73 F.R. 8608) 
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Part III. Administrative, Procedural, and Miscellaneous 
GO Zone Bonus Depreciation 
Recapture 

Notice 2008-25 

SECTION I. PURPOSE 

This notice provides guidance with re
spect to the recapture of the 50-percent ad
ditional first year depreciation deduction 
provided by § 1400N(d) of the Internal 
Revenue Code (GO Zone additional first 
year depreciation deduction) for qualified 
GulfOpponunity Zone property (GO Zone 
property), including specified Gulf Oppor
tunity Zone extension property (GO Zone 
extension property). Specifically, this no
tice explains how the recapture rules de
scribed in section 6 of Notice 2006-77, 
2006-40 LR.B. 590, apply to GO Zone 
property that is relinquished in a like-kind 
exchange or as a result of an involuntary 
conversion. 

SECTION 2. BACKGROUND AND GO 
ZONE PROPERTY 

. 01 Section 1400N(d) generally allows 
a 50-percent additional first year deprecia
tion deduction for GO Zone property. The 
GO Zone additional first year depreciation 
deduction is allowable in the taxable year 
in which the GO Zone property is placed 
in service by the taxpayer. The computa
tion of the allowable GO Zone additional 
first year depreciation deduction and the 
otherwise allowable depreciation deduc
tion for GO Zone property (including GO 
Zone extension property) is made in ac
cordance with rules similar to the rules 
for 50-percent bonus depreciation prop
erty in § 1.168(k)-I(d)(l)(i), (l)(iii), and 
(2) of the Income Tax Regulations. Fur
ther, rules similar to the special rules in 
S 1.\ 68(k)-1 (0 apply for purposes of the 
GO Zone additional first year depreciation 
deduction. 

.02 GO Zone property is depreciable 
property that meets all of the requirements 
in § 1400N(d)(2) and in section 2.02 of 
Notice 2006-77. as clarified, modified, 
and amplified by section 5 of Notice 
2007-36.2007-17 LR.B. 1000. GO Zone 
extension property is depreciable prop
erty that meets all of the requirements in 
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§ 1400N(d)(6)(B) and in section 4 of No
tice 2007-36. One of the requirements of 
GO Zone property and GO Zone extension 
property is that substantially all of the use 
of the property must be in the GO Zone 
and in the active conduct of a trade or 
business by the taxpayer in the GO Zone. 
Section 3.01 of Notice 2006-77 defines 
the term "substantially all" as meaning 
80 percent or more during each taxable 
year. Depreciable property described in 
§ 1400N(d)(2)(B) and in section 2.03 of 
Notice 2006-77 is not eligible for the GO 
Zone additional first year depreciation 
deduction. 

.03 The counties and parishes in 
Alabama, Louisiana, and Mississippi that 
comprise the GO Zone are listed on page 2 
of IRS Publication 4492, Information for 
Taxpayers Affected by Hurricanes Katrina, 

Rita. and Wilma, under Gulf Opportunity 
(GO) Zone (Core Disaster Area). 

.04 Section 1400N(d)(5) provides that 
for purposes of § 1400N(d), rules similar 
to the recapture rules under § 179(d)(l0) 
apply with respect to any GO Zone prop
erty that ceases to be GO Zone property . 
Section 6 of Notice 2006-77 provides the 
rules for applying the recapture require
ment described in § l400N(d)(5). The 
Treasury Department and the Internal Rev
enue Service have learned that taxpayers 
are uncertain how to apply these recapture 
rules to GO Zone property (including GO 
Zone extension property) relinquished by 
a taxpayer in a like-kind exchange under 
§ 1031 or as a result of an involuntary con
version under § 1033. This notice clari
fies the application of the recapture rule in 
§ 1400N(d)(5) to such property. 

SECTION 3. RECAPTURE RULES 
UNDER § 1400N(d)(5) 

.01 In General. Section 1400N(d)(5) 
provides that for purposes of § 1400N(d), 
rules similar to the recapture rules un
der § 179(d)(lO) and § 1.179-I(e) apply 
with respect to any GO Zone property 
that ceases to be GO Zone property. For 
example. GO Zone property will cease to 
be GO Zone property when the property 
is no longer substantially used in the GO 
Zone or in the active conduct of a trade or 
business by the taxpayer in the GO Zone. 

For purposes of this section 3, GO Zone 
property also includes GO Zone extension 
property. 

.02 Application. 
(I) In general. Except as provided in 

section 3.02(2) or (3) of this notice, if GO 
Zone property is no longer GO Zone prop
erty in the hands of the same taxpayer at 
any time before the end of the GO Zone 
property's recovery period as determined 
under § I 67(f)( I) or § 168, as applica
ble, then the taxpayer must recapture in the 
taxable year in which the GO Zone prop
erty is no longer GO Zone property (the 
recapture year) the benefit derived from 
claiming the GO Zone additional first year 
depreciation deduction for such property. 
The benefit derived from claiming the GO 
Zone additional first year depreciation de
duction for the property is equal to the ex
cess of the total depreciation claimed (in
cluding the GO Zone additional first year 
depreciation deduction) for the property 
for the taxable years before the recapture 
year over the total depreciation that would 
have been allowable for the taxable years 
before the recapture year as a deduction 
under § 167(0(1) or § 168, as applicable, 
had the GO Zone additional first year de
preciation deduction not been claimed (re
gardless of whether such excess reduced 
the taxpayer's tax liability). The amount 
to be recaptured is treated as ordinary in
come for the recapture year. For the recap
ture year and subsequent taxable years, the 
taxpayer's deductions under § 167(f)(l) or 
§ 168, as applicable, are determined as if 
no GO Zone additional first year depreci
ation deduction was claimed with respect 
to the property. If, subsequent to the re
capture year, a change in the use of the 
propeny results in the property again being 
GO Zone property, then the GO Zone ad
ditional first year depreciation deduction is 
not allowable for the property. 

(2) Coordination of recapture rules with 
§ 1245 and § 1250. Except as provided in 
section 3.02(3) of this notice, there is no 
recapture under this section 3 if § 1245(a) 
or § 1250( a) applies to the disposition of 
the property. 

(3) Application of recapture rules in a 
like-kind exchange or involuntary conver
sion. 



(a) If GO Zone property is transferred 
by a taxpayer in a like-kind exchange or 
as a result of an involuntary conversion 
(relinquished property) and the property 
acquired by the taxpayer in the like-kind 
exchange or involuntary conversion (re
placement property) is GO Zone property 
in the hands of the taxpayer, there is no 
recapture under section 3.02( 1) of this no
tice. 

(b) If GO Zone property is transferred 
by a taxpayer in a like-kind exchange or as 
a result of an involuntary conversion (re
linquished property) and the replacement 
property is not GO Zone property in the 
hands of the taxpayer and is not substan
tially used in the GO Zone or in the active 
conduct of a trade or business by the tax
payer in the GO Zone, there is recapture 
under section 3.02( 1) of this notice. The 
amount to be recaptured and the resulting 
increase in basis under section 3.02(1) of 
this notice are determined before the appli
cation of § 1031, § 1033, § 1245, or § 1250. 
For purposes of this section 3.02(3), the 
term "substantially" means 80 percent or 
more during each taxable year. 

(c) If GO Zone property is transferred 
by a taxpayer in a like-kind exchange or as 
a result of an involuntary conversion (re
linquished property) and the replacement 
property is not GO Zone property in the 
hands of the taxpayer but is substantially 
used in the GO Zone and in the active con
duct of a trade or business by the taxpayer 
in the GO Zone, there is no recapture un
der section 3.02(1) of this notice. How
ever, if after the acquisition of the replace
ment property, that property ceases to be 
substantially used in the GO Zone or in the 
active conduct of a trade or business by the 
taxpayer in the GO Zone, there is recap
ture under section 3.02(1) of this notice. 
Similarly, there is recapture under section 
3.02(1) of this notice if, after the acquisi
tion of the replacement property, that prop
erty is transferred by the taxpayer in an
other like-kind exchange or another invol
untary conversion and the subsequent re
placement property is not GO Zone prop
erty in the hands of the taxpayer and is not 
substantially used in the GO Zone or in the 
active conduct of a trade or business by the 
taxpayer in the GO Zone. 

If there is recapture under section 
3.02(1) of the notice pursuant to this sec
tion 3.02(3)(c), the recapture year is the 
first taxable year in which the replace-

ment property (or subsequent replacement 
property) ceases to be substantially used 
in the GO Zone or in the active conduct 
of a trade or business by the taxpayer in 
the GO Zone. In determining the benefit 
derived from claiming the GO Zone ad
ditional first year depreciation deduction, 
the depreciation of both the relinquished 
property and replacement property is taken 
into account. 

.03 Examples. The following examples 
illustrate the provisions of this section 3. 

(a) Example 1. H, a calendar-year taxpayer, owns 
and operates a furniture store in the GO Zone. In De
cember 2006, H purchases a new delivery truck for 
$50,000 and places it in service for use in H's busi
ness. For 2006, this delivery truck is GO Zone prop
erty and is 5-year property under § 168(e). H depre
ciates its 5-year property placed in service in 2006 
using the optional depreciation table that corresponds 
with the general depreciation system, the 200-percent 
declining balance method, a 5-year recovery period, 
and the half-year convention. During 2007, the deliv
ery truck is used less than 80 percent in the GO Zone. 

(i) For 2006, H is allowed the GO Zone addi
tional first year depreciation deduction of $25,000 for 
the delivery truck (unadjusted depreciable basis of 
$50,000 multiplied by .50). In addition, H's depreci
ation deduction allowable in 2006 for the remaining 
adjusted depreciable basis of $25,000 for the delivery 
truck (the unadjusted depreciable basis of $50,000 re
duced by the GO Zone additional first year depreci
ation deduction of $25,000) is $5,000 (the remaining 
adjusted depreciable basis of $25,000 multiplied by 
the annual depreciation rate of .20 for recovery year 
I). Thus, H's depreciation deduction allowable in 
2006 for the delivery truck totals $30,000. 

(ii) For 2007, because the delivery truck does not 
meet the substantially all (80 percent) requirement 
described in section 3.01 of Notice 2006-77, the de
livery truck is no longer GO Zone property. Accord
ingly, for 2007, H must recapture as ordinary income 
$20,000 ($30,000 depreciation claimed by H for the 
truck before 2007 less the $10,000 depreciation that 
would have been allowable for the truck before 2007 
had the GO Zone additional first year depreciation 
deduction not been claimed (unadjusted depreciable 
basis of $50,000 multiplied by the cumulative annual 
depreciation rate of .20 before 2007». In addition, 
H's depreciation deduction allowable in 2007 for the 
delivery truck is $16,000 (unadjusted depreciable ba
sis of $50,000 multiplied by the annual depreciation 
rate of .32 for recovery year 2) (determined as if no 
GO Zone additional first year depreciation deduction 
was claimed for the truck). 

(b) Example 2. Assume the same facts as in Ex

ample 1, except that during 2008, the delivery truck 
is used 80 percent or more in the GO Zone. The GO 
Zone additional first year depreciation deduction is 
not allowable for the delivery truck even though the 
truck is GO Zone property in the hands of H in 2008. 
Thus, H's depreciation deduction allowable in 2008 
for the delivery truck is $9,600 (unadjusted deprecia
ble basis of $50,000 multiplied by the annual depre
ciation rate of .1920 for recovery year 3) (determined 
as if no GO Zone additional first year depreciation 
deduction was claimed for the truck). 

(c) Example 3. j, a calendar-year taxpayer, 
owns and operates a manufacturing plant in the GO 
Zone. In January 2007, j purchases new equipment 
for $100,000 and places it in service for use in J's 

business. The equipment is GO Zone property and 
is 5-year property under § 168(e). j depreciates its 
5-year property placed in service in 2007 using the 
optional depreciation table that corresponds with 
the general depreciation system, the 200-percent 
declining balance method of depreciation, as-year 
recovery period, and the half-year convention. Dur
ing 2008, j sells the equipment for $65,000. 

(i) For 2007, j is allowed the GO Zone additional 
first year depreciation deduction of $50,000 for the 
equipment (unadjusted depreciable basis of $100,000 
multiplied by .50). In addition, j's depreciation de
duction allowable in 2007 for the remaining adjusted 
depreciable basis of $50,000 for the equipment (the 
unadjusted depreciable basis of $100,000 reduced by 
the GO Zone additional first year depreciation deduc
tion of $50,000) is $10,000 (the remaining adjusted 
depreciable basis of $50,000 multiplied by the annual 
depreciation rate of .20 for recovery year I). Thus, 
j's depreciation deduction allowable in 2007 for the 
equipment totals $60,000. 

(ii) For 2008, because the equipment is sold and 
§ 1245(a) applies to this sale, there is no recapture 
under section 3.02( I) of this notice pursuant to sec
tion 3.02(2) of this notice. In addition, because the 
half-year convention applies to the equipment, j is 
entitled to 112 of the depreciation deduction allowable 
for 2008. Thus, j's depreciation deduction allowable 
in 2008 for the equipment is $8,000 (one half of the 
remaining adjusted depreciable basis of $50,000 mul
tiplied by the annual depreciation rate of .32 for re
covery year 2). Consequently, the adjusted basis of 
the equipment for determining gain or loss is $32,000 
(the unadjusted depreciable basis of$100,000 less the 
depreciation deduction allowable for 2007 and 2008 
totaling $68,000). Accordingly, j recognizes gain 
of $33,000 from the sale of the equipment. All of 
this recognized gain is ordinary income pursuant to 
§ 1245(a). 

(d) Example 4. K, a calendar-year taxpayer, owns 
and operates restaurants. In February 2007, K com
pleted construction of a new building in New Orleans 
(New Orleans building) and placed it in service for 
use in K's business. The total cost of the building 
is $4,000,000. For 2007, the New Orleans build
ing is GO Zone property and is nonresidential real 
property under § 168(e). K depreciates its nonres
idential real property placed in service in 2007 us
ing the optional depreciation table that corresponds 
with the general depreciation system, the straight-line 
method of depreciation, a 39-year recovery period, 
and the mid-month convention. In March 2008, K ex
changes the New Orleans building for a new building 
in Hancock County, Mississippi (Hancock building), 
in a transaction described in § 1031(a). The Han
cock building is placed in service by K in March 2008 
for use in K's business, is GO Zone property in the 
hands of K, and is nonresidential real property under 
§ 168(e). 

(i) For 2007, K is allowed the GO Zone addi
tional first year depreciation deduction for the New 
Orleans building in the amount of $2,000,000 (unad
justed depreciable basis of $4,000,000 multiplied by 
.50). In addition, K's depreciation deduction allow
able in 2007 for the remaining adjusted depreciable 
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basis of S2.000.000 I the unadjusted depreciable ba
,is of S4.000.000 reduced by the GO Zone additional 

first year depreciatiDn deduction of S2.000.0(0) Is 

S44.940 (the remainIng adJu,ted depreciable basi, of 
$2.000.000 multiplied by the annual depreciation rate 
of .02247 for the 2nd month in rec()\ery year II. Thus. 

K's depreciation deduction alllll' able in 2007 for the 
New Orleans bulldmg totab $2.044.940. 

(ii) For 2()()X. becau\c K exchanged GO Zone 

propaty for GO Zone property. there is no recap
lure under sectllln 3.(211) of this notice pursuant 
10 section 102(3)(a) of this notice. Thus. for 200X. 

pursuant 10 ~ 1.16KI i )-61 e)( 2)( i). the depreciation 
deduction allowable for the New Orleans building 
is S I D.683 I the remaining adjusted deprCClable hasis 
of $2.000.000 multiplied hy the annual depreciation 
rate of .02564 for the recovery year 2. multiplied 
by 2.5/12). Consequently. the adjusted depreciahle 
hasis of the New Orleans building at the time of 
the like-kind exchange is $1.944.377 (unadjusled 
depreciable basis of $4.000.000. less Ihe deprecia
tion deduction allowahle of $2.044.940 In 2007. less 
the dcprel'iation deduClion allowable of $10.683 in 
20081. 

(iii) For 200S. became Ihe Hancock huilding is 
GO Zone property in the hands of K. K is allowed the 
GO Zone addilional firsl year depreciation deduction 
for the Hancock building in the amount of $972.189 
Idepreciable exchanged basis of S 1.944.377 multi
plied by 50). K decides 10 use the optional depreci
alion tahle 10 calculate depreciation on the deprecia
hle exchanged hasis of Ihe Hancock building. Conse
quently. pursuanl to ~ 1.168(i )-6Ie )(2)(ii). K's depre
ciation deduction allowahle in 2008 for the remaining 
depreciable exchanged basis of $972.188 (the depre
ciable exchanged hasis of $1.944.377 reduced by the 
GO Zone addilional first year depreciation deduction 
of $972.189) is $20.1 XX (the remaining depreciable 
e).changed basis of $972.188 mulliplied by the annual 
depreciation rale of .02564 for the recovery year 2 as 
modified by the transaction coefficienl of 1.0230 [I I 
II - .(2247)]. multiplied hy 9.5112). Thus. K's depre
L'iminn deduCiion allowahle in 200X for the Hancock 
huilding lolal, $992.377. 

(e) Erulllf'le 5. Assume Ihe same faels as in Ex

Wllf'le 4. except that in March 200K. K exchanges the 
New Orleans building for a new huilding in Mary
land (Maryland huilding l. in a transaction descrihed 
In ~ IO.lI(a). The Maryland huildlng is placed in ser
Vice hy K in March 200& for U" ill K's husille" and 
is nonresidential real property under § 16Xle). 

(i) Because Maryland is not in the GO Zone. the 
Maryland building is not GO Zone property and is 
11\11 suhstantially used in the GO Zone and in the 
active conduci of a trade or husiness by Kin Ihe GO 
Zone. Thus, pursuanl 10 section 3.02(3)(h) of Ihis 
nolice, there is recapture under section 3.02( I) of 
this notice of the henefil derived from ('Iaiming the 
GO Zone addilional tir,1 year depreciation deduc
tion for Ihe New Orleam building. Consequently. 
for 200R. K must recapture as ordinary income 
<;; 1.955.1l60 CS2.044.940 depreciation claimed hy K 
for Ihe New Orlean, building before 200X less the 
<;;~LJ.XXll deprcci:lIiol1 thai would ha\e heen allowable 
for Ihe New Orleans huilding before 200X had the 
GO Zone additional firq ~ ear deprcciatinn deduction 
1)(11 heen c\,limed (unadjusled depreciahle basis of 
q,O()().IH)() mulliplied hy the cllmuialiw annual de
preciation rail' of .112247 hefore 200X n. In addilion. 
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pursuanl to ~ 1.168(i}-6(e}(2)(i). K's depreciation 
deductIOn allowahle in 2008 for the New Orleans 

huilding is 521.367 Ilhe unadjusled depreciahle basis 

of $4.000.000 multiplied hy the annual depreciation 
rate of .02564 for the recoYery year 2. multiplied by 
2.5/12) Idetermined as if no GO Zone additional first 

year depreciation deduction was claimed for the New 
Orleans building}. The adjusted depreciable hasis of 

Ihe Ne\\ Orleans huilding 31 the lime of the like-kind 
exchange is $3.8HR.753 (unadju:<tcd depreciable 
hasis of $4.000.000. less the depreciation deduction 
allowahle of $2.044.940 In 2007. plus the recapture 
amOUI1l of $1.955.060 in 200R. less the depreciation 
deductIOn allowable of 521.367 in 20(8). 

(ii) For 2008. became the Maryland building is 
nol GO Zone property. K is not allowed the GO Zone 
additional first year depreciation deduclion for the 

Maryland building. K decides to use the optional de
preciation table to calculate depreciation on the de
preciable exchanged hasis of the Maryland building. 
Thus. pursuanl to S 1. I 68(i)-6(c)(2)(ii). K's depreci
ation deduction allowable in 2008 for the deprecia
ble exchanged basis of $3,888.753 for the Maryland 
huilding is $80,751 (the depreciable exchanged basis 
of $3.888.753 multiplied by !he annual depreciation 
rate of .02564 for the recovery year 2 as modified by 
the transaction coefficient of 1.0230 [I I (I - .(2247)]. 
multiplied by 9.5/12). 

I f) Example 6. Assume the same facts as in Ex

amf'le 4. except the Hancock building is not a new 
building, but a building that has been used by another 
taxpayer in its business since 2003. As a result, the 
Hancock building is not GO Zone property. 

(i) Even though the Hancock building is not GO 
Zone property, the Hancock building is substantially 
used in the GO Zone and in the active conduct of 
a trade or business by K in the GO Zone. Conse
quently. pursuant to section 3.02(3)(c) of this notice, 
there is no recapture under section 3.02( I) of this no
lice with respect to the New Orleans huilding. Thus. 
for 200S. pursuaI1l 10 ~ J 168(i)-6(e)(2)(i). the de
preCiation deduction allowable for the New Orleans 
huilding i, $10,683 (Ihe remaining adjusted deprecia
hie basis of $2,000.000 multiplied by the annual de
preciation rate of .02564 for the recovery year 2, mul
tiplied by 2.5112). Consequently, the adjusted depre
ciahle baSIS of Ihe New Orleans building at the time 
of Ihe like-kind exchange is $1.944.377 (unadjusted 
depreciable basis of $4.000.000. less the deprecia
tion deduClion allowable of $2.044,940 in 2007, less 
the depreciation deduction allowable of $10.683 in 
200S) 

Iii) For l008. because the Hancock building is not 
GO Zone property. K is not allowed the GO Zone ad
ditional first year deprcciation deduction for the Han
cock building. K decides to use the oplional deprecia
tion tahle to calculate depreciation on the depreciable 
exchanged basis of Ihe Hancock building. Thus. pur
,uant to § 1.168(i)-{)le)(2j(ii), K's depreciation de
duction allowable for 2008 for the depreciable ex
changed basis of $1.944,377 is $40,375 (the depre
ciable exchanged baSIS of $1.944.377 multiplied by 
Ihe annual depreciation rate of .02564 for [he recov
ery year 2 as modified by the transacllon coefficient 
of 1.0230 [1/11 - .02247JJ. multiplied hy 9.5112) 

(g) Ewmple 7. Assume the same facts as in Ex

WI/pie 6. except thai in March 2009, K exchanges the 
Hancock building for a new building in Texas (Texas 
building). in a transaclion described in § 1031(a). The 

Texas building is placed in service by K in March 
2009 for use in K's busmess and is nonresidential real 

property under ~ 168(e). 
(i) Because Texas is not in the GO Zone. the Texas 

building is not GO Zone property and is not substan

tially used in the GO Zone and in Ihe active conduct 
of a trade or business by K in the GO Zone. Con
sequenlly. pursuant to section 3.02(3)(c) of ihis no

tice. K's exchange of the Hancock building (ihe reo 
placemenl property) for the Texas huilding (subse
quenl replacemenl property) causes K to recapture 

Ihe benefit derived from claiming the GO Zone ad· 
ditional first year depreciation deduclion for !he New 
Orleans huilding under section 3.02( 1) of this notice. 
Thus. for 2009, K must recapture as ordinary income 
$1,904.000 ($2.095.998 deprecialion claimed by K 
for the New Orleans and Hancock buildings before 
2009 less the $191.998 depreciation that would have 
been allowable for the New Orleans and Hancock 

buildings before 2009 had the GO Zone additional 
first year depreciation deduction not been claimed. 
which is the lotal of the amounts as detemlined in (a) 
and (bl below ($89,880 for the 2007 depreciation al· 
lowable for the New Orleans building. plus $21,367 
for the 2008 depreciation allowable for the New Or
leans building. plus $80.751 for !he 2008 depreciation 
allowable for the HancDck building)): 

(a) For the New Orleans building, the deprecia
tion that would have been allowable for the New Or
leans building in 2007 had the GO Zone additional 
first year depreciation deduction not been claimed is 
$89.880 (unadjusted depreciable basis of $4.000,000 
multiplied by the annual depreciation rate of .02247 
for the 2nd mOl1lh for recovery year 1). In addi
tion. pursuant to § 1.\68(i)-6(e)(2)(i). K's deprecia
lion that would have been allowable for the New Or
leans building in 2008 had the GO Zone additional 
first year depreciation deduction not been claimed 
in 2007 is $21.367 (the unadjusted depreciable basis 
of $4.000,000 multiplied by Ihe annual depreciation 
rate of .02564 for Ihe recovery year 2, muhiplied by 
2.5/12). The adjusted depreciable basis of the New 
Orleans building at the time of the like-kind exchange 
(determined as if no GO Zone additional first year 
depreCiation deduction was claimed for the New Or
leans building) i, $3.888,753 (unadjusted depreciable 
basis of $4,000,000. less the depreciation deduction 
allowable of $&9,&&0 in 2007, less the depreciation 
deduction allowable of $21.367 in 20(8). 

(h) For the Hancock building, K's depreciable 
exchanged basis would have been $3,888,753 if the 
GO Zone additional first year depreciation deduclion 
was not claimed for the New Orleans building. Thus, 
pursuant to § \.I 68(i)-6(e)(2)(ii), K's depreciation 
deduction allowable in 2008 for the depreciable 
exchanged basis of $3,888,753 for the Hancock 
building is $80,751 (the depreciable exchanged basis 
of $3,888.753 multiplied by the annual depreciation 
rate of .02564 for the recovery year 2 as modified 
by the transaction coefficient of 1.0230 [I I (I . 
.02247)], mulliplied hy 9.5112) (determined as if no 
GO Zone additional first year depreciation deduction 
was claimed for Ihe New Orleans building). 

(ii) For 2009, K's depreciation deduction al
lowable for the Hancock building, pursuant to 

§ 1.168(i)-6Ie)(2)(i), is $21.250 (the depreciable ex
changed basis of $3,888.753 multiplied by the annual 
depreciation rate of .02564 for the recovery year 3 
as modified by the transaction coefficient of 1.0230 



[1/ (l - ,02247)]. multiplied by 2.5/12) (determined 
as if no GO Zone additional first year depreciation 
deduction was claimed for the New Orleans 
building). Thus, the adjusted depreciable basis of 
the Hancock building at the time of the like-kind 
exchange for the Texas building is $3,786,752 
(depreciable exchanged basis of $3,888,753, less the 
depreciation deduction allowable of $80,751 in 2008, 
less the depreciation deduction allowable of $21,250 
in 2009) (determined as if no GO Zone additional 
first year depreciation deduction was claimed for the 
New Orleans building). 

(iii) For 2009, K decides to use the optional 
depreciation table to calculate depreciation on the 
depreciable exchanged basis of the Texas building. 
Thus, pursuant to § 1.I68(i)-6(e)(2)(ii), K's depreci
ation deduction allowable in 2009 for the depreciable 
exchanged basis of $3,786,752 for the Texas build
ing is $80,746 (the depreciable exchanged basis of 
$3,786,752 multiplied by the annual depreciation 
rate of .02564 for the recovery year 3 as modified 
by the transaction coefficient of 1.0505 [1 / (1 

.02247+.02564)]. multiplied by 9.5/12). 

SECTION 4. EFFECT ON OTHER 
DOCUMENTS 

Section 6 of Notice 2006-77, 2006-40 
I.R.B, 590, is clarified and amplified to 
read as provided in section 3 of this notice. 

SECTION 5. EFFECTIVE DATE 

This notice is effective February 11, 
2008. 

SECTION 6. DRAFTING 
INFORMATION 

The principal author of this notice is 
Ruba N asrallah of the Office of Associate 
Chief Counsel (Income Tax & Account
ing). For further information regarding 
this notice, contact Ms. Nasrallah or 
Douglas Kim at (202) 622-4930 (not a 
toll-free call). 

Qualifying Advanced Coal 
Project Program-Special 
Allocation Round 

Notice 2008-26 

SECTION 1. PURPOSE 

This notice updates and amplifies the 
procedures for the allocation of credits 
under the qualifying advanced coal pro
gram of § 48A of the Internal Revenue 
Code by announcing the immediate begin
ning of a special allocation round. This 

special allocation round applies only to 
the pool of investment credits available 
for integrated gasification combined cycle 
(IGCC) projects using bituminous coal as 
primary feedstock. This notice provides 
that, except as specifically provided in 
this notice, this special allocation round 
will be conducted in the same manner and 
under the same procedures as provided 
under Notice 2007-52 (including Appen
dices A, B, and C), 2007-26 I.R.B. 1456, 
which updated and modified the advanced 
coal project program established under 
Notice 2006-24, 2006-1 C.B. 595. To 
be considered in this special allocation 
round, applications must be submitted to 
the Department of Energy (DOE) on or 
before May 2, 2008, and to the Internal 
Revenue Service before June 3, 2008. See 
section 3 of this notice for additional rules 
regarding applications for § 48A and DOE 
certification. 

SECTION 2. BACKGROUND 

.01 Section 46 provides that the amount 
of the investment credit for any taxable 
year is the sum of the credits listed in § 46. 
This list includes the qualifying advanced 
coal project credit. 

.02 Section 48A(a) provides that the 
qualifying advanced coal project credit 
for any taxable year includes 20 percent 
of the qualified investment (as defined 
in § 48A(b)) for that taxable year in cer
tified qualifying advanced coal projects 
(as defined in § 48A( c)(1) and § 48A( e» 
using an integrated gasification combined 
cycle (as defined in § 48A(c)(7». Sec
tion 48A(d)(3) provides that $800 million 
of credits are to be allocated to IGCC 
projects. Section 48A(e)(3)(A) provides 
that the credits for IGCC projects must 
be allocated in accordance with the pro
cedures set forth in § 48A( d), and in 
relatively equal amounts to (i) projects 
using bituminous coal as a primary feed
stock, (ii) projects using subbituminous 
coal as a primary feedstock, and (iii) 
projects using lignite as a primary feed
stock. Further, § 48A( e)(3 )(B) provides 
that IGCC projects that include (i) green
house gas capture capability (as defined 
in § 48A(c)(5», (ii) increased by-product 
utilization, and (iii) other benefits must 
be given high priority in the allocation of 
credits for IGCC projects. 

,03 Section 48A(d)( I) provides that the 
Secretary, in consultation with the Secre
tary of Energy, shall establish a qualifying 
advanced coal project program for the de
ployment of advanced coal-based genera
tion technologies. The Treasury Depart
ment and the Service established this pro
gram in Notice 2006-24. Under section 
4.02(2)(b) of Notice 2006-24, $267 mil
lion of qualifying advanced coal project 
credit was available for allocation from the 
pool for IGCC projects using bituminous 
coal as a primary feedstock and the max
imum amount that could be allocated to 
such a project was $133.5 million. 

.04 Section 4.02(2 )(b) of Notice 
2007-52 provides that no allocation round 
will be conducted in 2007-08 for IGCC 
projects using bituminous coal as a pri
mary feedstock. 

.05 At this time, $133.5 million of 
credit is available for allocation from the 
pool for IGCC projects using bituminous 
coal as a primary feedstock. Under No
tice 2007-52, the allocation of the credit 
for this pool would not occur before the 
allocation round conducted in 2008-09. 
To avoid this delay, this notice provides a 
special allocation round for IGCC projects 
using bituminous coal as a primary feed
stock. 

SECTION 3. SPECIAL ALLOCATION 
ROUND FOR IGCC PROJECTS USING 
BITUMINOUS COAL AS A PRIMARY 
FEEDSTOCK 

.01 Except as otherwise specifically 
provided in this notice, this special alloca
tion round will be conducted in the same 
manner and under the same procedures as 
provided under Notice 2007-52 includ
ing Appendices A, B, and C. This notice 
restates or references certain provisions 
in Notice 2007-52 as a convenience to 
taxpayers. The restatement or referencing 
of these provisions does not diminish the 
effect of provisions that are not restated or 
referenced. 

.02 This special allocation round ap
plies only to the pool of qualifying ad
vanced coal project credit for IGCC 
projects using bituminous coal as a pri
mary feedstock. The aggregate amount of 
credits available for allocation from this 
pool is $133.5 million. The entire $133.5 
million is available for allocation in this 
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special allocation round and may be allo
cated to a single project. 

.03 For this special allocation round, the 

application period begins on February 13, 
2008 and ends on June 2, 2008. During 

the application period, an application for 
§ 48A certification and a separate appli
cation for DOE certification must be sub
mitted for each qualifying advanced coal 
project. See section 3.07 for the date by 
which the application for DOE certifica
tion must be submitted to the DOE. Any 
completed application for § 48A certifi
cation for an IGCC project using bitumi
nous coal as a primary feedstock that is re
ceived by the Service on or after February 
13,2008, and before June 3, 2008, will be 
deemed to be submitted by the taxpayer on 
June 2, 2008. 

.04 For this special allocation round, the 
Service will consider a project only if the 
application for § 48A certification for the 
project is submitted during the application 
period for this round and the DOE provides 
the DOE certification and the DOE rank
ing (if any) for the project before July 4, 
2008. 

.05 If an application for DOE certifi
cation does not include all of the infor
mation required by section 5.02 of Notice 
2007-52 and meet the requirements in sec
tions 7.01 and 7.02 of Notice 2007-52, the 
DOE may decline to accept the applica
tion. If an application for § 48A certifica
tion does not include all of the information 
listed in section 5.03 of Notice 2007-52 
and meet the requirements in sections 7.0 I 
and 7.02 of Notice 2007-52, the applica
tion will not be accepted by the Service. 

.06 An application for § 48A certifica
tion must be submitted in the manner pro
vided in section 5.04 of Notice 2007-52. 

.07 For this special allocation round, the 
DOE will consider an application for DOE 
certification only if the application is post
marked on or before May 2, 2008. The 
DOE will determine the feasibility of each 
project for which it receives a timely ap
plication for DOE certification and, if the 
project is determined to be feasible, will 
provide a DOE certification for the project 
to the Service. If the DOE certifies two 
or more projects, the DOE also will rank 
each of the projects it certifies (for exam
ple, first, second, third, etc.) relative to 
other certified projects. The DOE will pro-
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vide the DOE certification for projects de

termined to be feasible and the DOE rank
ing (if any) to the Service on or before July 

3,2008. 
.08 By July 31, 2008, the Service will 

accept or reject the taxpayer's application 

for § 48A certification and will notify the 
taxpayer, by letter, of its decision. 

.09 If the taxpayer's application for 
§ 48A certification is accepted. the accep
tance letter will state the amount of the 
credit allocated to the project. If a credit 
is allocated to a taxpayer's project, the 
taxpayer will be required to execute an 
agreement in substantially the form set 
forth in Appendix A to Notice 2007-52. 
By September 8, 2008, the taxpayer must 
execute and return the agreement to the 
Service at the appropriate address listed in 
section 5.04 of Notice 2007-52 or listed 
in later guidance published in the Inter
nal Revenue Bulletin. The Service will 
execute and return the agreement to the 
taxpayer by September 29, 2008. The 
executed agreement applies only to the 
accepted taxpayer. 

.10 If the amount available for alloca
tion from the pool for IGCC projects us
ing bituminous coal as a primary feedstock 
is not fully allocated in the special allo
cation round, the remaining amount in the 
pool will be treated for purposes of Notice 
2007-52 as an amount that is not fully al
located in the 2007-08 allocation round. 
The remaining amount in the pool will 
be available for allocation in the alloca
tion round conducted in 2008-09 under the 
provisions of Notice 2007-52. The provi
sions of Notice 2007-52 relating to the al
location round conducted in 2008-09 will 
be applied with respect to this pool by sub
stituting June 3, 2008, for March 3, 2008. 
Thus, the application period for this pool 
begins on June 3, 2008, and ends on March 
2,2009, and any completed application for 
§ 48A certification for IGCC projects us
ing bituminous coal as a primary feedstock 
received by the Service after June 2, 2008, 
and before March 3, 2009, will be deemed 
to be submitted by the taxpayer on March 
2,2009. As under Notice 2007-52, an ap
plication to the DOE for IGCC projects 
using bituminous coal as a primary feed
stock will not be considered in the alloca
tion round conducted in 2008-09 unless it 
is postmarked by October 31, 2008. 

SECTION 4. EFFECTIVE DATE 

This notice is effective February 13, 

2008. 

SECTION 5. PAPERWORK 
REDUCTION ACT 

The collection of information contained 
in this notice has been reviewed and ap
proved by the Office of Management and 
Budget in accordance with the Paperwork 
Reduction Act (44 U.S.c. § 3507) under 
control number 1545-2003. 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless the 
collection of information displays a valid 
OMB control number. 

The collections of information in this 
notice are in section 3 (and in sections 
4, 5, 6, 7, 8, and Appendix B of Notice 
2007-52). This information is required 
to obtain an allocation of qualifying ad
vanced coal project credits. This informa
tion will be used by the Service to verify 
that the taxpayer is eligible for the quali
fying advanced coal project credits. The 
collection of information is required to ob
tain a benefit. The likely respondents are 
business or other for-profit institutions. 

The estimated total annual reporting 
burden is 4,950 hours. 

The estimated annual burden per re
spondent varies from 70 to 150 hours, de
pending on individual circumstances, with 
an estimated average of 110 hours. The es
timated number of respondents is 45. 

The estimated annual frequency of re
sponses is on occasion. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S.C. § 6103. 

DRAFTING INFORMATION 

The principal author of this notice is 
Jaime C. Park of the Office of Associate 
Chief Counsel (Passthroughs & Special In
dustries). For further information regard
ing this notice, contact Jaime C. Park at 
(202) 622-3110 (not a toll-free call). 



26 CFR 702.9037-2T Payments from the Presiden· 
tial Primary Matching Payment Account (temporary). 

Rev. Proc. 2008-15 

SECTION 1. PURPOSE 

This revenue procedure provides pro
cedures under § 9037 of the Internal Rev
enue Code (26 U.S.c. § 9037 (2000» and 
§ 702.9037 ofthe Financing of Presidential 
Election Campaigns Regulations (26 CFR 
§ 702.9037 (2007)) for making payments 
from the Presidential Primary Matching 
Payment Account (Primary Account). 
Under these procedures the Treasury Sec
retary (Treasury) will make payments of 
amounts due to primary candidates at least 
once a week if funds are available in the 
Primary Account These payments will 
start during the first week of January of 
an election year and will continue through 
the end of September of the year following 
the presidential election. This revenue 
procedure also provides procedures for 
determining amounts paid to candidates 
when the balance in the Primary Account 
is not sufficient to pay all amounts certi
fied by the Federal Election Commission 
(Commission). When the Primary Ac
count is in shortfall, the Treasury will 
make payments pro rata from the Primary 
Account based on the amounts certified 
by the Commission for each candidate 
adjusted for the length of time between 
the Treasury's receipt of the cel1ifications 
and the Treasury's making payments on 
the certifications (see Sequencing Adjust
ment, as defined in section 3.05 of this 
revenue procedure). 

SECTION 2. BACKGROUND 

. 01 Section 6096(a) permits individuals 
(other than nonresident aliens) whose in
(;Orne tax liability fur the taxable year is 
$3 or more to designate that $3 be paid to 
the Presidential Election Campaign Fund 
(Fund) in accordance with the provisions 
of § 9006(a). 

.02 Section 9006( a) establishes the 
Fund and provides that the Treasury will 
transfer to the Fund, from time to time, 
an amount not in excess of the sums des
ignated by individual taxpayers under 
§ 6096. 

.03 Under § 9037(a), the Treasury is to 
maintain the Primary Account within the 

Fund and will deposit amounts into the Pri
mary Account from the Fund after deter
mining that there are sufficient amounts 
available in the Fund to make payments 
described in § 9006 (payments for the gen
eral election) and § 9008 (payments for 
nomination conventions). The Primary 
Account contains amounts for Presidential 
primary candidates who are certified for 
payments by the Commission. 

.04 Section 9037(b) specifies that the 
Treasury should pay certified primary can
didates promptly. 

.05 Notice 96-13, 1996-1 C.B. 366, in
dicated that payment procedures would be 
provided for payments from the Primary 
Account when the balance in the Primary 
Account is not sufficient to pay all amounts 
certified by the Commission. The notice 
states that when the Primary Account is in 
shortfall, the Treasury may make an addi
tional payment between regular payment 
dates, promptly after funds become avail
able. 

.06 Notice 2007-96, 2007-49 I.R.B. 
1091, superseded Notice 96-13 and an
nounced that the Treasury intends to 
change the procedures for making pay
ments from the Primary Account. 

.07 Section 702.9037-2T(a) of the tem
porary Financing of Presidential Election 
Campaigns Regulations provides that, pur
suant to § 9036, the Commission will cer
tify to the Treasury the full amount of pay
ment to which a candidate is entitled under 
§ 9034. The Treasury will pay promptly, 
but not before the beginning of a Presi
dential election year, the amounts certified 
by the Commission from the Primary Ac
count to the candidate. 

.08 Section 702.9037-2T(b) provides 
that the Internal Revenue Service may pro
vide additional rules and procedures for 
the Primary Account. 

.09 This revenue procedure provides 
additional rules and procedures for making 
payments from the Primary Account. 

SECTION 3. DEFINITIONS 

. 01 Payment Date. A day on which the 
Treasury makes payments to candidates 
from the Primary Account. 

.02 Candidate's Actual Shortfall. The 
difference, if any, between the amounts 
certified by the Commission for a candi
date in certifications received by the Trea
sury as of one day prior to the Payment 

Date, and the amount of payments previ
ously received by the candidate on such 
certifications as of the Payment Date, with
out taking into account the Sequencing 
Adjustment. 

.03 Candidate's Adjusted Shortfall. 
The sum of a Candidate's Actual Shortfall 
plus the Sequencing Adjustment. 

.04 Aggregate Adjusted Shortfall. The 
sum of all Candidates' Adjusted Shortfalls 
on a Payment Date. 

.05 Sequencing Adjustment. A factor 
used to compute a candidate's share of 
pro rata payments when the Primary Ac
count is in shortfalL The Sequencing Ad
justment is computed at the noncorporate 
overpayment rate specified under § 6621 
starting with the day the Treasury receives 
certification from the Commission that the 
candidate is entitled to receive an amount 
of payment and ending on the Payment 
Date. 

SECTION 4. PAYMENT PROCEDURES 

.01 Timing of payments. 
(a) Weekly payments. The Treasury will 

make payments due to primary candidates 
at least once a week, to the extent funds 
are available in the Primary Account. Pay
ments will be based on (1) certifications 
which the Treasury has received from the 
Commission, but not paid, as of one day 
prior to a Payment Date, and (2) the bal
ance in the Primary Account, as of one day 
prior to a Payment Date. 

(b) Payment period. The payments de
scribed in section 4.01(a) of this revenue 
procedure will commence during the first 
week of January of an election year and 
will continue through the end of Septem
ber of the year following the presidential 
election . 

.02 Amount of payment. 
(a) No shortfall. If the amounts certi

fied by the Commission in certifications 
received by the Treasury as of one day 
prior to a Payment Date do not exceed the 
balance in the Primary Account on a Pay
ment Date, the Treasury will pay the certi
fied amounts to the candidates . 

(b) Shortfall. If the amounts certified by 
the Commission in certifications received 
by the Treasury as of one day prior to a 
Payment Date exceed the balance in the 
Primary Account on a Payment Date, the 
amount paid to a candidate is determined 
by multiplying the Candidate's Adjusted 
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Shortfall (as defined in section 3.03 of this 
revenue procedure) by the ratio of the bal
ance in the Primary Account as of one day 
prior to the Payment Date over the Aggre
gate Adjusted Shortfall (as defined in sec
tion 3.04 of this revenue procedure). 

(c) Limitation. In no event will the 
Treasury pay to a candidate more than the 
amounts certified by the Commission for 
the candidate in certifications received by 
the Treasury from the Commission. 

. 03 Allocation of payments. Payments 
described in section 4.02(b) of this rev
enue procedure will be allocated among 
the amounts certified by the Commission 
for a candidate based on the sequence in 
which the Treasury received certifications 
from the Commission. For example, if the 
Treasury receives on January 29, 2008, a 
certification from the Commission for a 
payment of $100 to a candidate and re
ceives on February 26, 2008, a certifica
tion for a payment of $70 to the same can
didate, and the Treasury makes a payment 
of $60 to that candidate pursuant to sec
tion 4.02(b) of this revenue procedure, that 
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payment is allocated to the certification the 
Treasury received on January 29, 2008. 
In determining the Candidate's Adjusted 
Shortfall for the next payment, the Trea
sury will be considered to have received on 
January 29, 2008, a certification for a pay
ment of $40 to the candidate, and to have 
received on February 26, 2008, a certifica
tion for a payment of $70 to the candidate. 

SECTION 5. NOTIFICATION 

The Treasury will notify the Commis
sion of the amount paid to each candidate 
and the balance remaining in the Primary 
Account after making disbursements from 
the Primary Account. The Treasury will 
also notify the Commission if funds are not 
available in a week to make the payments 
to candidates described in section 4.02 of 
this revenue procedure. 

SECTION 6. RETURN OF FUNDS 

Any amounts in the Primary Account 
on October 31 of the year following a pres-

idential election will be returned to rite 
Fund for use in the next presidential elec

tion. 

SECTION 7. EFFECTIVE DATE 

This revenue procedure provides proce
dures for payments from the Primary Ac
count in or after 2008. See Notice 96-13 
for rules for payments made to candidates 
when the Primary Account was in shortfall 
from February 2, 1996, through 2007 . 

DRAFTING INFORMATION 

The principal author of this revenue 
procedure is Karla M. Meola of the Office 
of Associate Chief Counsel (Income Tax 
& Accounting). For further information 
concerning this revenue procedure, please 
contact Ms. Meola at (202) 622-4930 (not 
a toll-free call). 



Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking 

Measurement of Assets and 
Liabilities for Pension Funding 
Purposes 

REG-139236-07 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains pro
posed regulations providing guidance on 
the determination of plan assets and ben
efit liabilities for purposes of the funding 
requirements that apply to single employer 
defined benefit plans. These regulations 
affect sponsors, administrators, partici
pants, and beneficiaries of single employer 
defined benefit plans. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by March 31, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-l 39236-07), 
room 5203, Internal Revenue Service, 
PO Box 7604, Ben Franklin Station, 
Washington, DC 20044. Submissions may 
be hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-139236-07), 
Courier's Desk, Internal Revenue 
Service, 1111 Constitution Avenue, NW, 
Washington, DC, or sent electronically 
via the Federal eRulemaking 
Portal at www.regulations.gov 
(IRS-REG-139236-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations, 
Lauson C. Green or Linda S. F. Marshall 
at (202) 622-6090; concerning 
submissions and requests for a 
public hearing, Richard A. Hurst at 
Richard.A.Hurst@irscounsel.treas.gov or 
at (202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collections of information con
tained in this notice of proposed rulemak
ing have been submitted to the Office of 
Management and Budget for review in 
accordance with the Paperwork Reduc
tion Act of 1995 (44 U.S.c. 3507(d». 
Comments on the collections of infor
mation should be sent to the Office of 
Management and Budget, Attn: Desk 
Officer for the Department of the Trea
sury, Office ofInformation and Regulatory 
Affairs, Washington, DC 20503, with 
copies to the Internal Revenue Service, 
Attn: IRS Reports Clearance Officer, 
SE:W:CAR:MP:T:T:SP, Washington, DC 
20224. Comments on the collection of 
information should be received by Febru
ary 29, 2008. Comments are specifically 
requested concerning: 

Whether the proposed collection of in
formation is necessary for the proper per
formance of the functions of the Internal 
Revenue Service, including whether the 
information will have practical utility; 

The accuracy of the estimated burden 
associated with the proposed collection of 
information; 

How the quality, utility, and clarity of 
the information to be collected may be en
hanced; 

How the burden of complying with the 
proposed collections of information may 
be minimized, including through the appli
cation of automated collection techniques 
or other forms of information technology; 
and 

Estimates of capital or start-up costs 
and costs of operation, maintenance, and 
purchase of service to provide information. 

The collection of information 
in this proposed regulation is in 
§1.430(h)(2)-I(e). This information is re
quired in order for a plan sponsor to make 
an election to use an alternative interest 
rate for purposes of determining a plan's 
funding obligations under § 1.430(h)(2)-I. 
This information is required to obtain or 

retain benefits. The likely respondents are 
qualified retirement plan sponsors. 

Estimated total annual reporting bur
den: 54,000 hours. 

Estimated average annual burden hours 
per respondent: 0.75 hours. 

Estimated number of respondents: 
72,000. 

Estimated annual frequency of re
sponses: occasional. 

An agency may not conduct or sponsor, 
and a person is not required to respond to, a 
collection of information unless it displays 
a valid control number assigned by the Of
fice of Management and Budget. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S.c. 6103. 

Background 

This document contains proposed In
come Tax Regulations (26 CFR part 1) un
der sections 430(d), 430(g), 430(h)(2), and 
430(i), as added to the Internal Revenue 
Code (Code) by the Pension Protection Act 
of 2006 (PPA '06), Public Law 109-280 
(120 Stat. 780). 

Section 412 provides minimum fund
ing requirements that generally apply for 
pension plans (including both defined 
benefit pension plans and money purchase 
pension plans). PPA '06 makes extensive 
changes to those minimum funding re
quirements that generally apply for plan 
years beginning on or after January 1, 
2008. Section 430, which was added by 
PPA '06, specifies the minimum funding 
requirements that apply to single employer 
defined benefit pension plans (including 
multiple employer plans) pursuant to sec
tion 412.1 

Section 430(a) defines the minimum re
quired contribution for a single employer 
plan as the sum of the plan's target normal 
cost and the shortfall and waiver amortiza
tion charges for the plan year. Under sec
tion 430(b), a plan's target normal cost for 

I Section 302 of the Employee Retirement Income Security Act of 1974, as amended (ERISA), sets forth funding rules that are parallel to those in section 412 of the Internal Revenue Code 
(Code), and section 303 of ERISA sets forth additional funding rules for single employer plans that are parallel to those in section 430 of the Code. Under section 101 of Reorganization Plan 
No.4 of 1978 (43 FR 47713) and section 302 of ERISA, the Secretary of the Treasury has interpretive jurisdiction over the subject matter addressed in these proposed regulations for purposes 
of ERISA, as well as the Code. Thus, these proposed Treasury regulations issued under section 430 of the Code apply as well for purposes of section 303 of ERISA. 
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a plan year is the present value of all ben
efits expected to accrue or be earned un
der the plan during the plan year. For this 
purpose, section 430(b) provides that an 
increase in any benefit attributable to ser
vices performed in a preceding plan year 
by reason of a compensation increase dur
ing the current plan year is treated as hav
ing accrued during the current plan year. 

One of the amortization charges used in 
determining the minimum required contri
bution. the shortfall amortization charge, 
is determined based on the difference be
tween the plan's funding target and the 
value of plan assets. Under section 430(d), 
except as provided in section 430(i)(1) 
(regarding plans in at-risk status), a plan's 
"funding target" for a plan year is the 
present value of all benefits accrued or 
earned under the plan as of the beginning 
of the plan year. 

Section 430(g)( I) provides that all de
terminations made with respect to mini
mum required contributions for a plan year 
(such as the value of plan assets and liabil
ities) must be made as of the plan's valua
tion date. Section 430(g)(2) provides that, 
other than for plans with 100 or fewer par
ticipants (determined as provided in sec
tion 430(g)(2)(B) and (e», the valuation 
date for a plan year must be the first day 
of the plan year. Under section 430(g)(3), 
the value of plan assets is generally the fair 
market value of those assets. However, the 
value of plan assets may be determined on 
the basis of the averaging of fair market 
values, but only if the averaging method 
is permitted under regulations and satisfies 
certain other requirements. 

Under section 430(g)(4), if a required 
contribution for a preceding plan year is 
made after the valuation date for the cur
rent plan year, the contribution is taken 
into account in determining the value 
of plan assets for the current plan year. 
For 2009 and future plan years, only the 
present value (determined as of the valu
ation date for the current plan year, using 
the plan's effective interest rate for the 
preceding plan year) of the contributions 
made for the preceding plan year is taken 
into account. If any contributions for the 
current plan year are made before the val
uation date (which could only occur for 
a small plan with a valuation date that is 
not the first day of the plan year), plan as
sets as of the valuation date must exclude 
(I) those contributions, and (2) interest 
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on those contributions (determined at the 
plan's effective interest rate for the plan 
year) for the period between the date of 
the contribution and the valuation date. 
Under section 430(h)(2)(A), a plan's ef
fective interest rate for a plan year is 
defined as the single interest rate that, if 
used to determine the present value of the 
benefits taken into account in determining 
the plan's funding target for the plan year, 
would result in an amount equal to the 
plan's funding target determined for the 
plan year under section 430(d). 

Under section 430(h)(I), the determi
nation of any present value or other com
putation under section 430 is to be made 
on the basis of actuarial assumptions and 
methods each of which is reasonable (tak
ing into account the experience of the plan 
and reasonable expectations) and which, in 
combination, offer the actuary's best esti
mate of anticipated experience under the 
plan. 

Section 430(h)(2) specifies the interest 
rates that must be used in determining a 
plan's target normal cost and funding tar
get. Under the provision, present value is 
determined using three interest rates (seg
ment rates), each of which applies to ben
efit payments expected to be paid during 
a certain period. The first segment rate 
applies to benefits reasonably determined 
to be payable during the 5-year period be
ginning on the first day of the plan year. 
The second segment rate applies to bene
fits reasonably determined to be payable 
during the 15-year period following the 
initial 5-year period. The third segment 
rate applies to benefits reasonably deter
mined to be payable after the end of that 
IS-year period. 

Each segment rate is a single interest 
rate determined monthly by the Treasury 
Department on the basis of a corporate 
bond yield curve. The corporate bond 
yield curve used for this purpose is to 
be prescribed monthly by the Treasury 
Department and is to reflect the average, 
for the 24-month period ending with the 
preceding month, of yields on investment 
grade corporate bonds with varying matu
rities that are in the top three quality levels 
available. Under section 430(h)(2)(F), the 
Secretary of the Treasury is directed to 
publish each month the corporate bond 
yield curve and each of the segment rates 
for the month. In addition, the Secretary 
is directed to publish a description of the 

methodology used to determine the yield 
curve and segment rates to enable plans to 
make reasonable projections regarding the 
yield curve and segment rates for future 
months, based on a plan's projection of 
future interest rates. 

Section 430(h)(2)(G) provides a tran
sition rule for plan years beginning in 
2008 and 2009 (other than for plans where 
the first plan year begins on or after Jan
uary I, 2008). Under this transition rule, 
the interest rates to be used in the valua
tion are based on a blend of the segment 
rates and the long-term corporate bond 
rates used for plan years prior to the ef
fective date of PPA '06. Under section 
430(h)(2)(G)(iv), a plan sponsor may elect 
to have this transition rule not apply. In 
addition, solely for purposes of detennin
ing minimum required contributions under 
section 430, in lieu of using the segment 
rates, an employer may elect under section 
430(h)(2)(D)(ii) to use interest rates on a 
yield curve based on the yields on invest
ment grade corporate bonds within the top 
three quality levels without regard to the 
24-month averaging described above. 

Section 430(i) requires the application 
of special assumptions in determining 
the funding target and target normal cost 
of a plan in at-risk status. Under sec
tion 4300)(4), a plan is in at-risk status 
for a year if, for the preceding year: (I) 

the plan's funding target attainment per
centage, determined without regard to 
the at-risk assumptions, was less than 80 
percent (with a transition rule discussed 
below), and (2) the plan's funding target 
attainment percentage, determined using 
the at-risk assumptions (without regard 
to whether the plan was in at-risk status 
for the preceding year), was less than 70 
percent. Under a transition rule applicable 
for plan years beginning in 2008, 2009, 
and 20 I 0, the following percentages apply 
instead of 80 percent in the first part of 
the test for determining at-risk status: 65 
percent for 2008, 70 percent for 2009, and 
75 percent for 2010. In the case of plan 
years beginning in 2008, the plan's fund
ing target attainment percentage for the 
preceding plan year is to be detennined 
under rules provided by the Treasury De
partment. 

Under section 430(i)(6), the at-risk 
rules do not apply if a plan had 500 or 
fewer participants on each day during the 
preceding plan year. For this purpose, 



all defined benefit pension plans (other 
than multi employer plans) maintained 
by the same employer (or a predecessor 
employer), or by any member of the em
ployer's controlled group, are treated as a 
single plan. 

If a plan is in at-risk status, the plan's 
funding target and normal cost are deter
mined (under section 430(i)(l) and (2» us
ing special actuarial assumptions. Under 
these assumptions, all employees who are 
not otherwise assumed to retire as of the 
valuation date, but who will be eligible to 
elect to commence benefits in the current 
and 10 succeeding plan years, are assumed 
to retire at the earliest retirement date un
der the plan, but not before the end of the 
current plan year. All employees are as
sumed to elect the form of retirement bene
fit available under the plan at that assumed 
retirement age that results in the highest 
present value. 

The funding target of a plan in at-risk 
status for a plan year is generally the sum 
of: (1) the present value of all benefits ac
crued or earned as of the beginning of the 
plan year, and (2) in the case of a plan that 
has been in at-risk status for at least 2 of 
the 4 preceding plan years, a loading fac
tor. That loading factor is equal to the sum 
of: (l) $700 multiplied by the number of 
participants in the plan, plus (2) 4% of the 
funding target determined without regard 
to the loading factor. The target normal 
cost of a plan in at-risk status for a plan 
year is generally the sum of: (1) the present 
value of benefits expected to accrue or be 
earned under the plan during the plan year, 
determined using the special assumptions 
described above, and (2) in the case of a 
plan that has been in at-risk status for at 
least 2 of the 4 preceding plans years, a 
loading factor of 4% of the target normal 
cost determined without regard to the load
ing factor. If a plan has been in at-risk sta
tus for fewer than 5 consecutive plan years, 
a phase-in rule applies to the determination 
of the "funding target" and "target normal 
cost" under section 430(i)(5). 

Explanation of Provisions 

I. Overview 

These proposed regulations are the third 
in a series of proposed regulations under 
new section 430.2 These proposed regula
tions would provide guidance on the deter
mination of assets and liabilities for pur
poses of applying the new funding rules of 
section 430. The Treasury Department and 
the IRS intend to issue additional proposed 
regulations relating to other portions of the 
rules under section 430 (including sections 
430(a), (c), and (j» in the first part of 2008. 
It is expected that those regulations will be 
effective for plan years beginning on or af
ter January 1, 2009. 

II. Section J.430( d)-l Determination of 
Funding Target and Target Normal Cost 

Section 1.430( d)-l would provide rules 
for determining the funding target and the 
target normal cost of a plan that is not 
in at-risk status (within the meaning of 
section 430(i». The proposed regulations 
would provide that the funding target is 
the present value of all benefits that have 
been accrued or earned under the plan as of 
the first day of the plan year, and that the 
target normal cost for the plan year is the 
present value of all benefits that accrue or 
are earned (or that are expected to accrue 
or to be earned) under the plan during the 
plan year. Thus, if the actuarial valuation 
date for the plan year is not the first day 
of the plan year, the target normal cost will 
include the benefits actually earned during 
the year through the valuation date for the 
plan year plus a projection of benefits that 
will be earned through the rest of the plan 
year. 

In order to determine the funding tar
get and target normal cost, the future ben
efits to be paid from the plan must be al
located among prior plan years (in which 
case they will be taken into account in de
termining the funding target for the current 
year), the current plan year (in which case 
they will be taken into account in deter
mining the target normal cost of the plan 
for the plan year), and future years. If the 
amount of a benefit that is expected to be 
paid is a function of the accrued benefit 
at the time the benefit is expected to be 

paid, then the amount taken into account 
in the funding target is determined by ap
plying that function to the accrued benefit 
as of the beginning of the plan year and the 
amount of the benefit taken into account in 
the target normal cost is determined by ap
plying that function to the increase in the 
accrued benefit for the plan year. If the 
amount of a benefit that is expected to be 
paid is not a function of the accrued bene
fit at the time the benefit is expected to be 
paid (for example, certain ancillary bene
fits), but is a function of the participant's 
service at that time, then the amount taken 
into account for purposes of determining 
the funding target for a plan year is based 
on a participant's service as of the first day 
of the plan year and the amount of the ben
efit that is taken into account in the target 
normal cost is the increase in that benefit 
for the plan year based on the additional 
year of service. If the amount of a benefit 
that is expected to be paid is neither a func
tion of the accrued benefit at the time the 
benefit is expected to be paid nor a func
tion of the participant's service at that time, 
then the portion of the benefit taken into 
account for purposes of determining the 
funding target for a plan year is based on 
the proportion of a participant's service as 
of the first day of the plan year relative to 
the service the participant will have when 
the participant meets the age and service 
eligibility requirement for the benefit, and 
the portion of the benefit that is taken into 
account in the target normal cost is the in
crease in the proportional benefit for the 
plan year. 

The proposed regulations would pro
vide that the determination of the funding 
target and the target normal cost for a plan 
year is not permitted to take into account 
any limitations or anticipated limitations 
under section 436. Also, the proposed 
regulations would provide that plan ad
ministrative expenses paid (or expected to 
be paid) from plan assets for a plan year 
are not taken into account in determining 
a plan's target normal cost and funding 
target for that plan year. With respect to 
benefits provided by insurance, the pro
posed regulations would provide that, in 
general, a plan must reflect the liability for 
benefits that are funded through insurance 
contracts held by the plan in the plan's 

2 Proposed regulation §§L430(h)(3)-1 and 1.430(h)(3)-2. relating to the mortality tables used to detennine liabilities under section 430(h)(3), were issued May 29, 2007 (REG-143601--{)6, 
2007-24I.R.B. 1398 [72 FR 29456]). and proposed regulation § I A30(f)-I. relating to prefunding and funding standard carryover balances under sectiun 430(f). was issued August 31, 2007 
(REG-1I3891--{)7, 2007-42 I.R.B. 821 [72 FR 50544]). 
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funding target and target normal cost. and 
must include the value of the correspond
ing insurance contracts in plan assets. 
However, an alternative rule is provided in 
the case of benefits that are funded through 
certain insurance contracts purchased from 
an insurance company licensed under the 
laws of a State. Under this rule. a plan 
is permitted to exclude benefits provided 
under such contracts from the plan's fund
ing target and target normal cost and to 
exclude the corresponding insurance con
tracts from plan assets, but only to the 
extent that a participant's or beneficiary's 
right to receive those benefits is an irre
vocable contractual right based on 
premiums paid to the insurance company 
prior to the valuation date under the 
insurance contracts. 

The proposed regulations would pro
vide that. except as provided in section 
412(d)(2), the funding target and target 
normal cost are determined based on the 
plan terms that are adopted no later than 
the valuation date for the plan year and 
become effective during that plan year. 
Thus, the rules of Revenue Ruling 77-2, 
1977-1 C.B. 120, would no longer apply. 
See *601.601(d)(2) of this chapter. For 
example, if an amendment that increases 
plan liabilities is adopted on or before 
the plan's valuation date and is effective 
during the plan year that includes the valu
ation date. the full increase in liability with 
respect to the amendment is taken into 
account as of that year's valuation date. 
However, with respect to the pre-PPA 
counterpart to section 412( d)(2) (section 
412(c )(8) as in effect prior to amendments 
made by PPA '06). Rev. Rul. 79-325, 
1979-2 C.B. 190, provides that section 
412( c)( 8) applies to plan amendments 
made during the plan year (as well as to 
plan amendments made within 21/'2 months 
after the end of the plan year). and this 
same rule applies under the identical statu
tory provisions of section 4l2(d)(2). See 
~601.601(d)(2) of this chapter. Thus. if an 
amendment that increases plan liabilities 
is adopted after the valuation date for a 
plan year but the amendment is effective 
during that plan year. the full increase in 
liability will be taken into account as of 
the valuation date for that plan year if a 
section 412(d)(2) election is made. and 
none of the increase in liability will be 
taken into account as of the valuation date 
for that plan year if no section 412(d)(2) 
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election is made. Regardless of whether 
a section 412(d)(2) election is made, the 
rules of section 43()( c) must be applied 
in determining whether the amendment is 
permitted to take effect during the plan 
year. Section 430 does not contain a cor
responding provision to former section 
412(c)( 12) under which the provisions of a 
collective bargaining agreement are taken 
into account for funding purposes before 
the corresponding plan amendments have 
been made. 

The proposed regulations would require 
all currently employed plan participants, 
formerly employed plan participants (in
cluding retirees and terminated vested 
participants), and other individuals cur
rently entitled to benefits under the plan 
to be included in the valuation. Unlike 
* 1.412(c)(3)-I(c)(3)(ii), the proposed reg
ulations would not permit exclusion from 
the valuation of those plan participants 
who could have been excluded from par
ticipation in the plan under the rules of 
section 41O(a). However, the proposed 
regulations would continue to apply the 
rules of §IAI2(c)(3)-I(c)(3)(iii) (relating 
to the exclusion of terminated employees 
who do not have a vested benefit under the 
plan but whose service might be taken into 
account in future years upon rehire) and 
the rules of ~1.412(c)(3)-I(d)(2) (under 
which the future participation in the plan 
of current employees who are not yet par
ticipants is permitted to be anticipated). 

Section 1,430(d)-1 of the proposed reg
ulations would cross-reference other reg
ulations for the details of the statutorily 
specified interest rates, mortality tables. 
and actuarial assumptions that apply to 
plans in at-risk status. With respect to the 
actuarial assumptions that are not specified 
by statute or regulations. the proposed reg
ulations would require that the actuarial as
sumptions used to determine present value 
satisfy the section 430(h)( I ) requirements 
to be individually reasonable (taking into 
account the experience of the plan and rea
sonable expectations) and, in combination, 
offer the plan's enrolled actuary's best es
timate of anticipated experience under the 
plan. 

The proposed regulations would pro
vide that. once the actuarial assumptions 
for a plan year are established, they are not 
permitted to be changed for that plan year 
(unless the Commissioner determines that 
the assumptions are unreasonable). Simi-

larly, the proposed regulations would pro
vide that. once the funding method for a 
plan year is established, it is not permit
ted to be changed for that plan year (unless 
the Commissioner determines that the use 
of the funding method for the plan year is 
impermissible ). 

In general. the actuarial assumptions 
and funding method used by a plan for a 
plan year are required to be established not 
later than the due date (with extensions) 
for the filing of Form 5500, "Annual Re
tllrn/Report of Employee Benefit Plan," for 
that plan year (or not later than the last 
day of the seventh month after the end of 
the plan year in the case of a plan not re
quired to file Form 5500). The proposed 
regulations would provide that the filing 
of the first actuarial report (Schedule SB) 
under section 6059 for a plan year that 
reflects the use of actuarial assumptions 
and a funding method is treated as the es
tablishment of those assumptions and the 
funding method for that plan year. 

In accordance with section 430(h)(4), 
the proposed regulations would provide 
that the plan's actuarial valuation must 
take into account the probability that fu
ture benefits will be paid in optional forms 
of benefit under the plan, including single 
sum distributions, determined on the basis 
of the plan's experience and other relevant 
assumptions. In addition, the plan's en
rolled actuary must take into account any 
difference in the present value of those 
future benefit payments that results from 
the use of actuarial assumptions in de
termining benefit payments in any such 
optional forms of benefit that are different 
from those prescribed by section 430(h). 

In the case of a distribution that is 
subject to section 417(e)(3) and that is de
termined using the applicable interest rate 
and applicable mortality table under sec
tion 417(e)(3), the proposed regulations 
would provide that the computation of 
the present value of that distribution will 
be treated as having taken into account 
any difference in present value that results 
from the use of actuarial assumptions that 
are ditlerent from those prescribed by sec
tion 430(h) only if the present value of the 
distribution is determined by valuing the 
annuity that corresponds to the distribu
tion using special actuarial assumptions. 
Under these special assumptions, for the 
period beginning with the annuity starting 
date, the current applicable mortality table 



under section 417(e)(3) is substituted for 
the mortality table under section 430(h)(3) 
that would otherwise apply. In addition, 
under these special actuarial assumptions, 
the valuation interest rates under section 
430(h)(2) are used for all periods (as op
posed to the interest rates under section 
417(e)(3) which the plan uses to determine 
the amount of the benefit). 

The proposed regulations provide two 
elective adjustments to this methodology 
for valuing distributions subject to sec
tion 4l7(e)(3). First, in determining the 
present value of such a distribution, if a 
plan uses the generational mortality ta
bles under §1.430(h)(3)-I(a)(4) or under 
§ 1.430(h)(3)-2, the plan would be per
mitted to use a 50-50 male-female blend 
of the annuitant mortality rates under the 
§ 1.430(h)(3)-1 (a)( 4) generational mortal
ity tables in lieu of the applicable mor
tality table under section 4l7(e)(3) that 
would apply to a distribution with an annu
ity starting date occurring on the valuation 
date. Second, a plan would be permitted to 
make adjustments to reflect differences be
tween the phase-in of the section 430(h)(2) 
segment rates under section 430(h)(2)(G) 
and the adjustments to the segment rates 
under section 417(e)(3)(D)(iii). 

In the case of a distribution that is sub
ject to section 417(e)(3) but that is de
termined as the greater of the benefit de
termined using the applicable interest rate 
and the applicable mortality table under 
section 4l7(e)(3) and the benefit deter
mined using some basis other than the sec
tion 417 (e )(3) assumptions, the proposed 
regulations would provide that the com
putation of present value must take into 
account the extent to which the present 
value of the distribution is greater than the 
present value determined using the appli
cable interest rate and applicable mortality 
table. 

In the case of an applicable de
fined benefit plan described in section 
411(a)(l3)(C) (such as a cash balance 
plan), the proposed regulations would pro
vide that, if the distribution is determined 
under the rules of section 411(a)(13)(A), 
the amount of the future distribution must 
be determined by projecting the future in
terest credits or equivalent amounts under 
the plan's interest crediting rules to the ex
pected date of payment using reasonable 

actuarial assumptions. Thus, the present 
value of a future distribution is not neces
sarily the current amount of a participant's 
hypothetical account balance. 

The proposed regulations would pro
vide that any reasonable technique can be 
used to determine the present value of the 
benefits expected to be paid during a plan 
year, based on the interest rates and mor
tality assumptions applicable for the plan 
year. For example, the present value of 
a monthly retirement annuity payable at 
the beginning of each month can be deter
mined using the standard actuarial approx
imation that reflects 13/24ths of the dis
counted expected payments for the year as 
of the beginning of the year and II 124ths of 
the discounted expected payments for the 
year as of the end of the year, or by assum
ing that the payment is made in the middle 
of the year. 

The proposed regulations would also 
reflect the provisions of section 430(h)(5), 
requiring approval of the Commissioner 
for large changes in actuarial assump
tions. In general, this rule applies where 
the application of the changes in actuarial 
assumptions results in a decrease in the 
plan's funding shortfall for the current 
plan year (disregarding the effect on the 
plan's funding shortfall resulting from 
changes in interest and mortality assump
tions) that exceeds $50,000,000, or that 
exceeds $5,000,000 and that is 5 percent 
or more of the funding target of the plan 
before the change. Thus, for example, if a 
plan leaves at-risk status and consequently 
makes changes to its actuarial assump
tions (including a return to previously 
used assumptions) that result in a reduc
tion in the funding shortfall that exceeds 
$50,000,000, that change in actuarial as
sumptions would require approval of the 
Commissioner. In determining whether 
aggregate unfunded vested benefits ex
ceed $50,000,000, the proposed regula
tions would provide that muitiemployer 
plans and plans with no unfunded vested 
benefits are disregarded. In addition, the 
proposed regulations would provide that 
the aggregate unfunded vested benefits 
used to determine premiums for the cur
rent plan year (as determined under section 
4006(a)(3)(E)(iii) of ERISA) are used for 
purposes of calculating whether unfunded 
vested benefits exceed $50,000,000. 

J The value of plan assets under these proposed regulations is referred to in Schedule SB of Fonn 5500 as "actuarial assets." 

III. Section 1.430( g )-1 Valuation Date 
and Value of' Plan Assets 

Section 1.430(g)-1 would provide rules 
for a plan's valuation date and the value 
of plan assets. 3 Under the proposed regu
lations, except in the case of a small plan, a 
plan's valuation date is the first day of the 
plan year. For this purpose, a small plan 
is defined as a plan sponsored by an em
ployer that had 100 or fewer participants in 
defined benefit plans <other than multiem
ployer plans as defined in section 414(f)) 
sponsored by the employer or members of 
the employer's controlled group, includ
ing active and inactive participants and all 
other individuals entitled to future bene
fits. A small plan is permitted to have a 
valuation date other than the first day of 
a plan year. The selection of a valuation 
date by a small plan is part of the plan's 
funding method and, thus, is permitted to 
be changed only with the Commissioner's 
consent. If a plan that was using a val
uation date that was not the first day of 
the plan year is no longer eligible to use 
that date because the plan is no longer a 
small plan, the required change of the val
uation date to the first day of the plan year 
is treated as automatically approved and no 
prior approval of the Commissioner is nec
essary. 

The proposed regulations would pro
vide that plan assets must be valued ei
ther at their fair market value on the val
uation date or at the "average" value of 
assets on the valuation date. Under this 
average value, the value of plan assets is 
set equal to the average of the fair mar
ket value of assets on the valuation date 
and the adjusted fair market value of assets 
determined for one or more earlier deter
mination dates. The proposed regulations 
would provide that the period of time be
tween the valuation date and each of the 
earlier determination dates must be equal 
(with a period that is not more than 12 
months), and the earliest of these determi
nation dates cannot be earlier than the last 
day of the 25th month before the valuation 
date of the plan year. In a typical situa
tion, the earlier determination dates will be 
the two immediately preceding valuation 
dates. The proposed regulations would 
provide that this average of fair market val
ues is increased for contributions included 
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in the plan's asset balance on the current 

valuation date that were not included in the 
plan's asset balance on an earlier determi

nation date, and reduced for benefits and 
administrative expenses paid from plan as

sets during the same period . ..! After these 
adjustments, as well as the adjustments de
scribed in the following two paragraphs, 
the resulting average value must be con
strained so that it falls between 90 and 110 
percent of the fair market value of plan as
sets. 

The proposed regulations would imple
ment the rules of section 430(g)( 4) relat
ing to the treatment of contributions for a 
prior plan year that are made after the val
uation date for the current plan year. These 
rules work in conjunction with the rules of 
section 430(j)(2) in order to keep employ
ers and plans neutral regarding the timing 
of contributions that are paid after the end 
of the plan year. Under section 430(j)(2), 
the amount of the contribution must be ad
justed for interest at the effective interest 
rate under section 430(h)(2) in order to 
take into account the delay in contributions 
(including the period after the end of the 
year). For this purpose, section 430(g)( 4) 
requires that only the present value of a 
prior year contribution paid after the val
uation date be included in plan assets, so 
that the value of plan assets for the next 
plan year is not inflated by reflecting a de
layed contribution at full value. This ef
fectively means that the present value of 
the contribution is the same from the per
spective of the employer and the plan, re
gardless of when it is made. Because the 
requirement to adjust contributions for de
layed payment after the end of the plan 
year is first effective for plan years begin
ning in 2008 (except for certain plans with 
a delayed effective date), the correspond
ing requirement to include only the present 
value of a prior year contribution paid after 
the valuation date is not effective until the 
second plan year for which section 430 ap
plies to the plan. Thus. this corresponding 
requirement will become effective in plan 
years beginning in 2009, except with re
spect to plans for which the effective date 
of section 430 is delayed. 

The proposed regulations would spec
ify the treatment of current year contri-

butions that are made before the valua

tion date (which could only occur for small 

plans with valuation dates other than the 
first day of the plan year). These contribu
tions, adjusted for interest at the effective 

interest rate under section 430(h)(2) for the 
plan year, must be subtracted from plan as

sets in determining the actuarial value of 
plan assets. This is similar to the pre-PPA 
'06 requirement to subtract these contribu
tions from plan assets after adjustment us
ing the plan's valuation interest rate. 

The proposed regulations would incor
porate the provisions of section 430(1) (in
volving qualified transfers to health bene
fit accounts under section 420). 

IV, Section 1.430(h)(2)-1Interest Rates 

Section 1.430(h)(2)-1 would specify 
the interest rates that are to be used to 
determine present value and to make other 
calculations under section 430. These 
rates are generally based on the 24-month 
moving averages of 3 separate segment 
rates for the month that includes the valua
tion date (the applicable month). The first 
segment rate, which is based on the por
tion of the corporate bond yield curve over 
the period from 0 to 5 years, applies for 
purposes of discounting benefits that are 
expected to be paid during the 5-year pe
riod beginning on the valuation date for a 
plan year. The second segment rate, which 
is based on the portion of the corporate 
bond yield curve over the period between 
5 and 20 years, applies for purposes of 
discounting benefit payments that are ex
pected to be paid at least 5 years after the 
valuation date, but before 20 years. The 
third segment rate applies to benefit pay
ments that are expected to be paid at least 
20 years after the valuation date. Thus, for 
example, if a series of monthly payments 
is assumed to be made beginning on the 
valuation date, the second segment rate 
will apply to the 61 51 such payment and the 
third segment rate will apply beginning 
with the 241 51 such payment. 5 Except in 
the case of a new plan, a transition rule 
applies for 2008 and 2009 under which 
these segment rates are blended with the 
long-term corporate bond rate that applies 
under pre-PPA law. 

The monthly corporate bond yield 

curve is, with respect to any month, a yield 

curve that is prescribed by the Commis
sioner for that month based on yields for 
that month on investment grade corporate 
bonds with varying maturities that are 
in the top three quality levels available. 
Notice 2007-81, 2007-44 I.R.B. 899. 
provides guidance on the monthly corpo
rate bond yield curve and related interest 
rates used to make certain computations 
related to the funding requirements that 
apply to single employer defined benefit 
plans under section 430(h)(2), including a 
description of the methodology for deter
mining the monthly corporate bond yield 
curve. See §601.601(d)(2) of this chapter. 

The proposed regulations would reflect 
the special interest rate for determining a 
plan's funding target in the case of airlines 
that make the lO-year amortization elec
tion described in section 402(a)(2) of PPA 
'06, in accordance with section 6615 of 
the U.S. Troop Readiness, Veterans' Care, 
Katrina Recovery, and Iraq Accountabil
ity Appropriations Act. 2007, Public Law 
110-28 (121 Stat. 112). The special inter
est rate does not apply for other purposes 
such as the determination of the plan's tar
get normal cost. 

The proposed regulations describe sev
eral elections a plan sponsor is permitted to 
make in order to use an alternative interest 
rate rather than the segment rates. These 
elections are made by providing written 
notification of the election to the plan's 
enrolled actuary. Such an election is part 
of the plan's funding method and, accord
ingly, may only be adopted or changed 
with the consent of the Commissioner. Un
der one such election, a plan sponsor that is 
using segment rates may elect the use of an 
alternative month as the applicable month, 
provided that the alternative month is one 
of the 4 months that precede the month 
that includes the valuation date for the plan 
year. Under another such election, the plan 
sponsor may elect not to apply the tran
sition rule under which the segment rates 
are blended with the 30-year Treasury rate 
for 2008 and 2009. Under the third such 
election, for purposes of determining the 
minimum required contribution under sec
tion 430 (including the determination of 

, "ote thdt th" J' crag" of falf mar'''t \alu", i, different from the calculation uf average value under § 1.412(c)(2)-I(b)(7). For example. the adjusted value described in the proposed regulalions 
lint." nllt mdude IIHl·rc .... ' .IIlJ U1\ luenJ ... on plcm a""eb attributable to the period bet'>'een the earlIer determination date and the valuation date in determining the adjusted fair market value of 

< rh,' ""ne ,ntere,t LlIe timing ruk, appl~ for purpo,e, of detenTIlntng pre,ent values for purposes of section 417(e)(3). 
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shortfall amortization installments, waiver 
amortization installments, and the present 
value of those installments), the plan spon
sor may elect to use interest rates under 
the monthly corporate bond yield curve -
which is a set of spot rates for the month 
preceding the valuation date rather than a 
24-month moving average for that month 
or an alternative applicable month - in 
lieu of the segment rates. The amount 
of the funding target calculated in accor
dance with any of these elections applies 
for all purposes, including determining the 
adjusted funding target attainment percent
age under section 436 and the applicable 
limitations under section 404. In the case 
of the first plan year to which section 430 
applies to a plan (the first plan year begin
ning in 2008 other than for a plan with a 
delayed section 430 effective date), any of 
these elections are treated as having been 
approved by the Commissioner and do not 
require the Commissioner's specific prior 
approval. 

In the case of a plan sponsor that has 
elected to use interest rates under the 
monthly corporate bond yield curve, if 
with respect to a decrement the benefit is 
only expected to be paid for one-half of a 
year (because the decrement was assumed 
to occur in the middle of the year), the 
proposed regulations would provide that 
the interest rate for that year can be deter
mined as if the benefit were being paid for 
the entire year. 

Under the proposed regulations, the ef
fective interest rate determined under sec
tion 430(h)(2)(A) is the single interest rate 
that, if used to determine the present value 
of the benefits taken into account in de
termining the plan's funding target for a 
plan year, would result in an amount equal 
to the plan's funding target determined for 
the plan year under section 430(d) as de
scribed in §1.430(d)-1(b)(2) (without re
gard to calculations for plans in at-risk sta
tus under section 430(i». The effective in
terest rate is used to adjust plan contribu
tions made on a date other than the valua
tion date. 

Under the proposed regulations, the in
terest rates used to determine the amount 
of shortfall amortization installments and 
waiver amortization installments are de
termined based on the dates those install-

ments are assumed to be paid, using the 
same timing rules that apply for purposes 
of determining the target normal cost. 
Thus, for a plan that uses the segment 
rates, the first segment rate applies to the 
five shortfall amortization installments 
assumed to be paid during the first five 
years beginning on the valuation date for 
the plan year, and the second segment rate 
applies to the two shortfall amortization 
installments that are assumed to be paid 
after that period. 

V. Section 1.430(i)-1 Plans in At-risk 
Status 

The proposed regulations would pro
vide rules and assumptions for determin
ing the funding target and making other 
computations for certain defined benefit 
plans that are referred to as plans in "at
risk" status due to their significantly under
funded status. These rules apply to single 
employer defined benefit plans (including 
multiple employer plans) but do not ap
ply to multiemployer plans. The at-risk 
rules do not apply to small plans. For this 
purpose, a small plan is defined as a plan 
sponsored by an employer that had 500 or 
fewer participants (including both active 
and inactive participants) in defined bene
fit plans (other than multiemployer plans) 
sponsored by the employer or any member 
of the employer's controlled group on each 
day during the preceding plan year. 

In general, the proposed regulations 
would provide that a plan is in at-risk 
status for a plan year if the funding target 
attainment percentage (FTAP) for the pre
ceding plan year is less than 80% (65%, 
70%, and 75%, for plan years beginning 
in 2008, 2009, and 2010, respectively),6 
and the at-risk FTAP for the preceding 
plan year is less than 70 percent. For this 
purpose, the proposed regulations would 
provide that a plan's FTAP for a plan year 
is a fraction (expressed as a percentage) 
determined as: (i) the value of plan as
sets for the plan year after subtraction of 
the prefunding balance and the funding 
standard carryover balance under section 
430(f)(4)(B», divided by (ii) the funding 
target of the plan for the plan year (de
termined without regard to section 430(i) 
and these proposed regulations). The pro
posed regulations would provide that the 

at-risk FTAP of a plan for a plan year is 
determined similarly except that the de
nominator is the at-risk funding target of 
the plan for the plan year (but determined 
without regard to the loading factor dis
cussed in the following paragraph). The 
proposed regulations would provide that, 
in the case of a newly established plan, 
this FTAP and at-risk FTAP determination 
are assumed to be 100% for years before 
the plan exists. 

In general, in accordance with section 
4300)( 1), the proposed regulations would 
provide that the at-risk funding target and 
the at-risk target normal cost of the plan for 
the plan year are generally determined in 
the same manner as for plans not in at-risk 
status but using special actuarial assump
tions. In addition, the at-risk funding tar
get and the at-risk target normal cost are in
creased to take into account a loading fac
tor. In any case, the at-risk funding tar
get and the at-risk target normal cost of 
a plan for a plan year cannot be less than 
the plan's funding target and target nor
mal cost determined without regard to the 
at-risk rules. This minimum value is deter
mined on a plan-wide (rather than a partic
ipant-by-participant) basis. 

The actuarial assumptions used to de
termine a plan's at-risk funding target for a 
plan year are the actuarial assumptions that 
are applied under section 430, with cer
tain modifications as set forth in the pro
posed regulations. Under these special ac
tuarial assumptions, if an employee would 
be eligible to commence an immediate dis
tribution upon termination of employment 
by the end of the plan year that begins 10 
years after the end of the current plan year 
(that is, the end of the 11 th plan year begin
ning with the current plan year), that em
ployee is assumed to terminate and com
mence an immediate distribution at the ear
liest retirement date under the plan, or, if 
later, at the end of the current plan year. 
(However, the proposed regulations would 
provide that this special assumption does 
not apply to the extent the employee is oth
erwise assumed to retire during the current 
plan year. Thus, for example, if generally 
applicable retirement assumptions would 
provide for a 25% probability that an em
ployee will retire during the current plan 
year, the special retirement age assumption 

6 This phase-in of the 80o/c rule applies solely for plan years beginning in 2008 through 20 10 and is not adjusted for plans described in § 1.430(i)-1 (f)(2) for which the effective date of section 

430 is delayed. 
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would require the plan to assume a 759c 
probability that the employee will retire at 
the end of the plan year.) For this purpose. 

the proposed regulations would define the 
earliest retirement age under the plan as 
the earliest age at which a participant could 
terminate employment and receive an im
mediate distribution. In addition. the spe
cial actuarial assumptions in the proposed 
regulations would provide that all employ
ees are assumed to elect the optional form 
of benefit available under the plan at the 
assumed retirement age that would result 
in the highest present value of benefits. 

If a plan that is in at-risk status for the 
plan year has been in at-risk status for a 
consecutive period of fewer than 5 plan 
years, the plan's funding target for the plan 
year is determined as a blend of the fund
ing target determined as if the plan were 
not in at-risk status and the funding tar
get determined as if the plan had been in 
at-risk status for each of the previous 5 
plan years. For this purpose, the funding 
target determined as if the plan had been 
in at-risk status for each of the previous 5 
plan years is determined without applying 
the loading factor if the plan has not been 
in at-risk status for two of the last four plan 
years. The increase in the funding target to 
reflect the at-risk rules is phased in over 5 
years at 20% per year. The proposed regu
lations provide similar rules for determin
ing the at-risk target normal cost of a plan 
that has been in at-risk status for fewer than 
5 consecutive plan years. 

For purposes of applying the rules un
der section 430(i), the proposed regula
tions set forth rules for making certain cal
culations with respect to the first plan year 
to which section 430 applies to the plan. 
These rules are generally the same as the 
rules that apply for that plan year for pur
poses of section 436. 

There is no special rule for determin
ing the at-risk funding target for the plan 
year preceding the plan year section 430 
first applies to the plan. This is because, 
for a plan to which section 430 applies be
ginning in 2008. if the plan's FTAP for the 
preceding plan year was less than the 65% 
needed to be in at-risk status (pursuant 
to the transition rule described in section 
430(i)(4)(B», then the at-risk FTAP would 
necessarily be below the 709c needed for 
the plan to be in at-risk status (because the 
at-risk funding target cannot be less than 
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the funding target for a plan that is not in 
at-risk status). However, plans for which 

the effective date of section 430 is delayed 
will have to determine the at-risk funding 

target for the plan year that precedes the 
plan year for which section 430 is first ef

fective with respect to the plan. 

Effecthe/ Applicability Dates 

Section 430 generally applies to plan 
years beginning on or after January 1, 
2008. These regulations are proposed to 

apply to plan years beginning on or after 
January 1, 2009. However, in the case of a 
plan for which the effective date of section 
430 is delayed in accordance with sections 
104 through 106 of the Pension Protection 
Act of 2006, Public Law 109-280 (120 
Stat. 780), the regulations are proposed to 
apply to plan years beginning on or after 
the date section 430 applies with respect 
to the plan. For plan years beginning 
in 2008, plans are permitted to rely on 
the provisions set forth in these proposed 
regulations for purposes of satisfying the 
requirements of section 430. 

Under the proposed regulations, any 
change in a plan's funding method that is 
made for the first plan year section 430 
applies to the plan and that is not inconsis
tent with the requirements of section 430 
would be treated as having been approved 
by the Commissioner and would not re
quire the Commissioner's specific prior 
approval. In addition, the Commissioner's 
specific prior approval is not required 
with respect to any actuarial assumptions 
that are adopted for the first plan year for 
which section 430 applies to the plan and 
that are not inconsistent with the require
ments of section 430. Future guidance 
will cover procedures for obtaining the 
Commissioner's approval for changes in 
funding method and may provide for ad
ditional circumstances in which automatic 
approval is granted. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory as
sessment is not required. It has also been 
determined that section 553(b) of the Ad
ministrative Procedure Act (5 U.S.c. chap
ter 5) does not apply to these regulations. It 

is hereby certified that the collection of in
formation imposed by these proposed reg

ulations will not have a significant eco
nomic impact on a substantial number of 

small entities. Accordingly, a regulatory 
flexibility analysis is not required. The 

estimated burden imposed by the collec
tion of information contained in these pro
posed regulations is 0.75 hours per respon
dent. Moreover, this burden is attribut
able to the flexibility given under the appli
cable statutory requirements under which 
a plan sponsor may make any of several 
elections related to the interest rate used 
for minimum funding purposes. The writ
ten elections under these proposed regula
tions are made by the plan sponsor upon 
occasion and will require minimal time to 
prepare. Pursuant to section 780S(f) of 
the Code, these regulations have been sub
mitted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on its impact on small business. 

Comments and Requests for Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, considera
tion will be given to any written (a signed 
original and eight (8) copies) or electronic 
comments that are submitted timely to the 
IRS. The IRS and the Treasury Depart
ment specifically request comments on 
the clarity of the proposed regulations and 
how they may be made easier to under
stand. All comments will be available for 
public inspection and copying. A public 
hearing will be scheduled if requested in 
writing by any person that timely submits 
written comments. If a public hearing is 
scheduled, notice of the date, time, and 
place for the public hearing will be pub
lished in the Federal Register. 

Drafting Information 

The principal authors of these reg
ulations are Lauson C. Green and 
Linda S. F. Marshall, Office of Division 
CounseVAssociate Chief Counsel (Tax 
Exempt and Government Entities). 
However, other personnel from the IRS 
and the Treasury Department participated 
in the development of these regulations. 

* * * * * 



Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part I is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part I continues to read, in part, as follows: 

Authority: 26 U.s.c. 7805 * * * 
Par. 2. Section 1.430( d)-I is added to 

read as follows: 

§1.430(d)-1 Determination of target 
normal cost and funding target. 

(a) In general-( I) Overview. This 
section sets forth rules for determining 
a plan's target normal cost and funding 
target under sections 430(b) and 430(d), 
including guidance relating to the appli
cation of actuarial assumptions described 
in sections 430(h)(l) and 430(h)(4). Sec
tion 430 and this section apply to single 
employer defined benefit plans (including 
multiple employer plans as defined in sec
tion 413(c)) that are subject to section 412 
but do not apply to multiemployer plans 
(as defined in section 414(f). For further 
guidance on actuarial assumptions, see 
§ 1.430(h)(2)-1 (relating to interest rates) 
and §§ 1.430(h)(3)-1 and 1.430(h)(3)-2 
(relating to mortality tables). See also 
§ 1.430(i)-1 for the determination of the 
funding target and target normal cost for a 
plan that is in at-risk status. 

(2) Organization of regulation. Para
graph (b) of this section sets forth defini
tions of target normal cost and funding tar
get. Paragraph (c) of this section provides 
rules regarding which benefits are taken 
into account in determining a plan's target 
normal cost and funding target. Paragraph 
(d) of this section sets forth the rules re
garding the plan provisions that are taken 
into account in making these determina
tions, and paragraph (e) of this section pro
vides rules on which plan participants are 
taken into account for this purpose. Para
graph (f) of this section provides rules re
lating to the actuarial assumptions and the 
plan's funding method that are used to de
termine present values. Paragraph (g) of 
this section contains effective/applicability 
dates and transition rules. 

(3) Special rules for multiple employer 
plans. In the case of a multiple employer 
plan to which section 4l3(c)(4)(A) ap-

plies, the rules of section 430 and this 
section are applied separately for each 
employer under the plan, as if each em
ployer maintained a separate plan. Thus, 
the plan's funding target and target nor
mal cost are computed separately for each 
employer under such a multiple employer 
plan. In the case of a multiple employer 
plan to which section 413(c)(4)(A) does 
not apply (that is, a plan described in sec
tion 413( c)( 4 )(B) that has not made the 
election for section 413(c )(4 )(A) to apply), 
the rules of section 430 and this section 
are applied as if all participants in the plan 
were employed by a single employer. 

(b) Definition of target normal cost, 
funding target, and funding target at
tainment percentage-( I) Target normal 
cost-(i) In general. For a plan that is not 
in at-risk status under section 430(i) for 
the plan year, the target normal cost of the 
plan for the plan year is the present value 
of all benefits that have accrued or have 
been earned (or that are expected to accrue 
or to be earned) under the plan during the 
plan year. See §1.430(i)-J(d) and (e)(2) 
for the determination of target normal cost 
for a plan that is in at-risk status. 

(ii) Benefits accruing for a plan year. 
The benefits that have been accrued or 
have been earned (or that are expected to 
accrue or to be earned) under a plan during 
a plan year include any increase in benefits 
during the plan year that is a result of any 
actual or projected increase in compensa
tion during the current plan year, even if 
that increase in benefits is with respect to 
benefits attributable to services performed 
in a preceding plan year. 

(2) Funding target. For a plan that is 
not in at-risk status under section 430(i) for 
the plan year, the funding target of the plan 
for the plan year is the present value of all 
benefits that have been accrued or earned 
under the plan as of the first day of the plan 
year. See §1.430(i)-I(c) and (e)(l) for the 
determination of the funding target for a 
plan that is in at-risk status. 

(3) Funding target attainment per
centage. See §1.430(i)-I(b)(3) and 
§ 1.436-1 (j)(2) for rules relating to the 
determination of the funding target attain
ment percentage under section 430(d)(2). 

(c) Benefits taken into account-( I) 

In general-(i) Basic rule. The bene
fits taken into account in determining the 
funding target and target normal cost un
der paragraph (b) of this section are all 

benefits earned or accrued under the plan, 
including retirement-type and ancillary 
benefits. 

(ii) Allocation of benefits-(A) Benefits 
that are based on accrued benefits. If the 
amount of a benefit that is expected to be 
paid is a function of the accrued benefit at 
the time the benefit is expected to be paid, 
then the amount of the benefit that is taken 
into account in the funding target is de
termined by applying that function to the 
accrued benefit as of the beginning of the 
plan year and the amount of the benefit that 
is taken into account in the target normal 
cost is determined by applying that func
tion to the increase in the accrued benefit 
for the plan year. For example, a benefit 
that is assumed to be payable at a partic
ular early retirement age in the amount of 
90% of the accrued benefit is taken into ac
count in the funding target in the amount 
of 90% of the accrued benefit as of the be
ginning of the plan year, and that benefit is 
taken into account in the target normal cost 
in the amount of 90% of the increase in the 
accrued benefit for the plan year. 

(B) Benefits that are hased on service. 
If the amount of a benefit that is expected 
to be paid is not a function of the accrued 
benefit at the time the benefit is expected 
to be paid, but is a function of the partic
ipant's service at that time, then the por
tion of the benefit taken into account for 
purposes of determining the funding tar
get for a plan year is determined by apply
ing that function to the participant's ser
vice as of the first day of the plan year 
and the amount of the benefit that is taken 
into account in the target normal cost is the 
increase in that benefit for the plan year 
based on the additional year of service. For 
example, if a plan provides a post-retire
ment death benefit of $500 per year of ser
vice, then the funding target is determined 
based on a death benefit of $500 multiplied 
by a participant's service at the beginning 
of the year and the target normal cost is 
based on the additional $500 in death ben
efits earned for one more year of service. 

(C) Other benefits. If the amount of a 
benefit that is expected to be paid is nei
ther a function of the accrued benefit at the 
time the benefit is expected to be paid as 
described in paragraph (c)( I )(ii)(A) of this 
section nor a function of the participant's 
service at that time as described in para
graph (c)( 1 )(ii)(B) of this section, then the 
portion of the benefit taken into account 
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for purposes of determining the funding 
target for a plan year is based on the pro
portion of a participant's service as of the 
first day of the plan year relative to the 
service the participant will have when the 
participant meets the age and service eligi
bility requirements for the benefit. and the 
portion of the benefit that is taken into ac
count in the target normal cost is the in
crease in the proportional benefit for the 
plan year. For example. if a plan provides 
a Social Security supplement for a partic
ipant who retires after 30 years of service 
that is equal to a participant's Social Se
curity benefit. the funding target is deter
mined based on the participant's Social Se
curity benefit as of the beginning of the 
plan year multiplied by a fraction. the nu
merator of which is the participant's ser
vice as of the first day of the plan year and 
the denominator of which is 30 years. In 
such a case, the target normal cost is based 
on the increase in the proportional bene
fit taking into account one additional year 
of service and any changes in the partici
pant's Social Security benefit. 

(iii) Application of section 436 limita
tions to fllnding target and ll1rget normal 
cost determination. The determination of 
the funding target and target normal cost 
of a plan for a plan year is not permitted to 
take into account any limitations or antici
pated limitations under section 436. 

(2) Payment of expenses from plan as
sets. Plan administrative expenses paid (or 
expected to be paid) from plan assets for 
a plan year are not taken into account in 
the determination of a plan's target normal 
cost and funding target for that plan year. 

(3) Benefits provided by insurance. A 
plan generally is required to reflect in 
the plan's funding target and target nor
mal cost the liability for benefits that are 
funded through insurance contracts held 
by the plan, and to include in plan assets 
the value of the corresponding insurance 
contracts. Alternatively, in the case of 
benefits that are funded through insurance 
contracts purchased from an insurance 
company licensed under the laws of a 
State. the plan is permitted to exclude ben
efits provided under such contracts from 
the plan's funding target and target nor
mal cost and to exclude the corresponding 
insurance contracts from plan assets, but 
only to the extent that a participant's or 
beneficiary's right to receive those benefits 
is an irrevocable contractual right. based 
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on premiums paid to the insurance com
pany prior to the valuation date under the 
insurance contracts. Thus, for example, 
in the case of a retired participant receiv
ing benefits from an annuity contract in 
pay status under which no premiums are 
required on or after the valuation date, a 
plan is permitted to exclude the benefits 
provided by the contract from the plan's 
funding target and target normal cost, pro
vided that the value of the contract is also 
excluded from plan assets. Similarly, in 
the case of an active or deferred vested 
participant whose benefits are funded by 
a life insurance or annuity contract under 
which further premiums are required on or 
after the valuation date, a plan is permitted 
to exclude the benefits, if any, that would 
be paid from the contract if no further 
premiums were to be paid (for example, if 
the contract were to go on reduced paid-up 
status) from the plan's funding target and 
target normal cost, provided that the value 
of the contract is excluded from plan as
sets. A plan's treatment of benefits funded 
through insurance contracts pursuant to 
this paragraph (c)(3) is part of the plan's 
funding method. Accordingly, that treat
ment can be changed only with the consent 
of the Commissioner. 

(d) Plan provisions taken into account. 
Except as provided in section 412(d)(2), 
the determination of a plan's funding tar
get and target normal cost for a plan year is 
based on plan provisions that are adopted 
no later than the valuation date for the 
plan year and that become effective during 
that plan year. Section 412(d)(2) applies 
for purposes of determining whether a 
plan amendment is treated as having been 
adopted on the first day of the plan year 
(including a plan amendment adopted 
within 2'/2 months after the close of the 
plan year). 

(e) Plan population taken into ac
count-( I) In general. In making any 
determination of the funding target or tar
get normal cost under paragraph (b) of 
this section, the plan population is deter
mined as of the valuation date. The plan 
population must include three classes of 
individuals-

(i) Participants currently employed in 
the service of the employer; 

(ii) Participants who are retired under 
the plan or who are otherwise no longer 
employed in the service of the employer; 
and 

(iii) All other individuals currently en
titled to benefits under the plan. 

(2) Special exclllsion for" mle of par

it',''' cases. Certain individuals may be ex
cluded from the class of individuals de
scribed in paragraph (e)( I )(ii) of this sec
tion. The excludable individuals are those 
former participants who, prior to the val
uation date for the plan year, have tenni
nated service with the employer without 
vested benefits and whose service might be 
taken into account in future years because 
the 'rule of parity' of section 411(a)(6)(D) 
does not permit that service to be disre
garded. However, if the plan's experi
ence as to separated employees returning 
to service has been such that the exclusion 
described in this paragraph (e)(2) would 
be unreasonable, the exclusion would no 
longer apply. 

(3) Anticipated future participants. In 
making any determination of the funding 
target or target normal cost under para
graph (b) of this section, the actuarial as
sumptions and funding method used for 
the plan must not anticipate the affiliation 
with the plan of future participants not em
ployed in the service of the employer on 
the plan valuation date. However, any 
such determination may anticipate the af
filiation with the plan of current employees 
who have not yet satisfied the participation 
(age and service) requirements of the plan 
as of the valuation date. 

(0 Actuarial assumptions and funding 
method used in determination of present 
value-( 1) Establishment of actuarial as
sumptions and funding method-(i) Gen
eral rules-CAl Assumptions and method 
cannot be changed for a plan year once 
established. The determination of any 
present value or other computation under 
section 430 must be made on the basis 
of actuarial assumptions and a funding 
method. Actuarial assumptions estab
lished for a plan year in accordance with 
paragraph (0(1 )(ii) of this section cannot 
subsequently be changed for that plan year 
unless the Commissioner determines that 
the assumptions that were used are un
reasonable. Similarly, a funding method 
established for a plan year in accordance 
with paragraph (O( I )(ii) of this section 
cannot subsequently be changed for that 
plan year unless the Commissioner deter
mines that the use of that funding method 
for that plan year is impermissible. 



(B) Scope offunding method. A plan's 
funding method includes not only the over
all funding method used by the plan but 
also each specific method of computation 
used in applying the overall method. How
ever, the choice of which actuarial assump
tions are appropriate to the overall method 
or to the specific method of computation is 
not a part of the funding method. 

(ii) Timing rule for establishing actu
arial assumptions and funding method. 
The actuarial assumptions and the funding 
method used by a plan for a plan year must 
be established not later than the due date 
(with extensions) for the filing of Form 
5500, "Annual Return/Report of Employee 
Benefit Plan," for that plan year (or the last 
day of the 7th month after the end of the 
plan year in the case of a plan not required 
to file Form 5500). The filing of the first 
actuarial report (Schedule SB) for a plan 
year under section 6059 that reflects the 
use of actuarial assumptions and a funding 
method is treated as the establishment of 
those assumptions and the funding method 
for that plan year. 

(2) Interest and mortality rates. Sec
tion 430(h)(2) and § 1.430(h)(2)-1 set forth 
the interest rates, and section 430(h)(3) 
and §§ 1.430(h)(3)-1 and 1.430(h)(3)-2 set 
forth the mortality tables, that must be used 
for purposes of determining any present 
value under this section. 

(3) Other assumptions. In the case 
of actuarial assumptions other than those 
specified in sections 430(h)(2), 430(h)(3), 
and 430(i), each of those actuarial as
sumptions must be reasonable (taking into 
account the experience of the plan and 
reasonable expectations), and the actuarial 
assumptions, in combination, must offer 
the plan's enrolled actuary's best estimate 
of anticipated experience under the plan. 
See paragraph (f)(4)(iii) of this section for 
special rules for determining the present 
value of a single sum and similar distribu
tions. 

(4) Probability of benefit payments in 
single sum or other optionalforms-(i) In 
general. This paragraph (f)(4) provides 
rules relating to the probability that bene
fit payments will be paid as single sums or 
other optional forms under a plan and the 
impact of that probability on the determi
nation of the present value of those benefit 
payments under section 430. 

(ii) General rules of application. Any 
determination of present value or any other 

computation under this section must take 
into account-

(A) The probability that future benefit 
payments under the plan will be made in 
the form of optional forms of benefits pro
vided under the plan (including single sum 
distributions), determined on the basis of 
the plan's experience and other related as
sumptions; and 

(B) Any difference in the present value 
of future benefit payments that results 
from the use of actuarial assumptions in 
determining benefit payments in any such 
optional form of benefits that are different 
from those prescribed by section 430(h). 

(iii) Single sum and similar distribu
tions-(A) Distributions using section 
417( e) assumptions. In the case of a distri
bution that is subject to section 417(e)(3) 
and that is determined using the applica
ble interest rate and applicable mortality 
table under section 417(e)(3), for purposes 
of applying paragraph (f)(4)(ii) of this 
section, the computation of the present 
value of that distribution will be treated as 
having taken into account any difference 
in present value that results from the use 
of actuarial assumptions that are different 
from those prescribed by section 430(h) 
(as required under paragraph (f)(4)(ii)(B) 
of this section) if the present value of the 
distribution is determined in accordance 
with paragraph (f)(4)(iii)(B) of this sec
tion. 

(B) Substitution of annuity form-(1) 
In general. Except as otherwise provided 
in this paragraph (f)( 4 )(iii)(B), the present 
value of a distribution is determined in ac
cordance with this paragraph (f)( 4 )(iii)(B) 
if it is determined by valuing the annuity 
that corresponds to the distribution using 
special actuarial assumptions. Under these 
special assumptions, for the period begin
ning with the annuity starting date, the cur
rent applicable mortality table under sec
tion 417(e)(3) that would apply to a distri
bution with an annuity starting date occur
ring on the valuation date is substituted for 
the mortality table under section 430(h)(3) 
that would otherwise be used. In addition, 
under these special assumptions, the valu
ation interest rates under section 430(h)(2) 
are used for this purpose for all periods (as 
opposed to the interest rates under section 
417(e)(3) which the plan uses to determine 
the amount of the benefit). 

(2) Optional application of gener-
ational mortality. In determining the 

present value of a distribution under this 
paragraph (f)( 4 )(iii)(B), if a plan uses 
the generational mortality tables under 
§1.430(h)(3)-I(a)(4) or §1.430(h)(3)-2, 
the plan is permitted to use a 50-50 
male-female blend of the annuitant mor
tality rates under the §1.430(h)(3)-I(a)(4) 
generational mortality tables in licu of the 
applicable mortality table under section 
417(e)(3) that would apply to a distribu
tion with an annuity starting date occurring 
on the valuation date. 

(3) Optional phase-in of section 
4/7(e)(3) segment interest rates. In deter
mining the present value of a distribution 
under this paragraph (f)(4 )(iii)(B), a plan 
is permitted to make adjustments to re
flect differences between the phase-in 
of the section 430(h)(2) segment rates 
under section 430(h)(2)(G) and the adjust
ments to the segment rates under section 
4l7(e)(3)(D)(iii). 

(C) Distributions subject to section 
417( e)( 3) using other assumptions. In the 
case of a distribution that is subject to sec
tion 417(e)(3) but that is determined as the 
greater of the benefit determined using the 
applicable interest rate and the applicable 
mortality table under section 417(e)(3) and 
the benefit determined using some basis 
other than the section 417(e)(3) assump
tions, for purposes of applying paragraph 
(f)(4)(ii)(B) of this section, the compu
tation of present value must take into 
account the extent to which the present 
value of the distribution is greater than the 
present value determined using the rules 
of paragraph (f)(4)(iii)(B) of this section. 

(D) Distributions subject to section 
411(a)(13). In the case of an applicable 
defined benefit plan described in sec
tion 411(a)(l3)(C), if the distribution is 
determined under the rules of section 
411 (a)(l3 )(A), the amount of the fu
ture distribution must be determined by 
projecting the future interest credits or 
equivalent amounts under the plan's in
terest crediting rules to the expected date 
of payment using reasonable actuarial as
sumptions. 

(5) Reasonable techniques permitted. 
Any reasonable technique can be used to 
determine the present value of the bene
fits expected to be paid during a plan year, 
based on the interest rates and mortality as
sumptions applicable for the plan year. For 
example, the present value of a monthl y re-

2008-1 C.B. 501 



tirement annuity payable at the beginning 
of each month can be determined-

(i) Using the standard actuarial approx
imation that renects l312.+ths of the dis
counted expected payments for the year as 
of the begi nning of the year and 11/2.+ths of 
the di,counted expected payments for the 
year a, of the end of the year: or 

(ii) By assuming that the payment IS 

made in the middle of the year. 
(6) Approl'lll or sigllijicalll changes ill 

acllla ri(/I (/,\SlIIIlPliollsjiil' large plaflS-(i) 
III gCllcml. A large plan as described in 
paragraph (n( 6)( ii) of this section cannot 
change any actuarial assumption used to 
determine the plan's funding target for a 
plan year without the approval of the Com
missioner if the change in assumptions re
sults in a decrease in the plan's funding 
shortfall (within the meaning of section 
430( c)( 4)) for the current plan year (dis
regarding the effect on the plan's funding 
shortfall resulting from changes in interest 
and mortality assumptions) that exceeds 
SSO.OOO.OOO. or that exceeds $S.OOO.OOO 
and is S percent or more of the funding tar
get of the plan before such change, 

(ii) Aflccted p/a/1s, A plan is a large plan 
as described in this paragraph (f)(6)(ii) 
if-

(A) The plan is a defined benefit plan 
(other than a multi employer plan) to which 
Title IV of the Employee Retirement In
come Security Act of 1974 (ERISA) ap
plies: and 

(8) The aggregate unfunded vested 
benefits used to determine premiums for 
the plan year (as determined under section 
4006(a)(3)(E)(iii) of ERISA) of the plan 
and all other plans maintained by the con
tributing sponsors (as defined in section 
.+00 I (a)( 13) of ERISA) and members of 
such sponsors' controlled groups (as de
fined in section 4001(a)( 14) of ERISA) 
which are covered by Title IV (disregard
ing mUltiemployer plans and disregarding 
plans with no unfunded vested benefits) 
exceed $SO.OOO.OO(), 

(7) Examples, The following examples 
illustrate the rules of this section. Un
less otherwise indicated. these examples 
are based on the following assumptions: 
the normal retirement age is 6S. the plan 
is subject to section 430 starting in 2008. 
the plan year is the calendar year. and the 
valuation date is January I. The examples 
read as follows: 
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Example}, (i) Plan P prO\ides an accrued benefit 

equal to I,OC, of a participant', highest 3-year aver

age compensation for each ) ~ar of ,er\lce. Plan P 
prmides that an earl) retirement benefit can be re

ceiwd at age 60 e4ual to the participant's accrued 
benefit reduced hy 0.5"( per month t()r early com

mencement. On January 1.2008. Participant A is age 
60 and has 12 lears of past ,enice. Participant A's 
comp~nsation for the ) ~ars 2005 through 2007 was 
S47.0()O. S:;O.O()(). ,md S52.001l. respectively Partici
pant A's rate of cllmpcn,ation at December 31. 2007. 
is S54.000 and A's rate of compensation for 2008 is 
assumed not to increase at any point during 2008. 

(ii) Participant A's annual accrued benefit as of 

Januar) I. 200X. " S5.960 [0.01 x 12 x ($47.000 + 
S50.000 + S52.0()0)J3]. Participant A's expected ben
efll accrual for 2008 is $800 [0,01 x Ll x ($50.000 + 
S52.000 + $S4,OOOliJ . '!is.960]. 

(Iii) The early retirement benetit. with respect to 
the decrement at age 60. that is taken into account 
\I hen Lletenlllning the 2008 funding target is $4.172 
[$5,960 accrued benefit x (1-0.005 x 60 months)l· 
The annual accrual of the early retirement benefit. 
with respect to the decrement at age 60, that is taken 
into account \~hen detennining the 2008 target nor
mal cost IS 5560 [$800 annual accrual x (1-0,005 x 
60 months)], 

Ii\ ) The early retirement benefit. with respect 
to the decrement at age 61. that is taken into ac
count when detennining the 200R funding target is 
$4.529.60 [$5.960 accrued benefit x (1-0.005 x 4S 
months)]. The annual accrual of the early retirement 
benefit. with respect to the decrement at age 61. that 
IS taken into account when detennining the 200S 
target normal CL"t is $608 [$SOO annual accrual x 
(] -0.005 x 4H months)], 

Exumple 2. Ii) The facts are the same as in Ex
aillple I. In addition, the plan offers a 5500 tempo
rary monthly supplement to participants who com
plete 15 years of service and retire from active em
ployment after allaining age 60. The temporary sup
plement is available for retirements occurring at ages 
60 and 61, and is payable until the participant turns 
age 62. In addition. the supplement is limited so 
that it does not exceed the participant"> social secu
rity benefit payable at age 62. On January I. 2008. 
Participant B is age 55 and has 10 years of past ser
vice, and Participant C is age 60 and has 14 years of 
past service. For Participants Band C. the projected 
social security benefit is greater than $500 per month . 

(ii) For Participant B, the allocable portion of the 
annual temporary supplement that is taken into ac
count when determining the funding target for 200S 
is 54.800. which applies for the decrement at age 60 
until age 62 [($500 x 12 months) x 20 years of past 
,ervice I 25 years of service at eligibility for the ,up
plcmcntj, This same dollar amount will apply for the 
a"umed Llecrement at age 60 or age 61. but the pe
riod of time the amount will be paid is different for 
those two decrements. 

(iii) For Partici pant C. the allocable portion of the 
annual temporary supplement that is taken into ac
cnunt when determining the funding target for 2008 
i.S S5,DOO, \\ hich is payable for the decrement at age 
61 until age 62 [C5500 x 12 months) x 14 years of past 
sen'ice J 15 years of service at eligibility for the sup
plement]. 

Example 3. (i) The facts are the same as in Exam
ple I. In addnion. the plan prondes a disability ben-

etlt to participants who become disabled alier com

pleting 15 years of service. The disability benet!t is 
payable at normal retirement age. For purposes of 
cakulatIng the disabilil) henefit. sCfvice continues to 
accruc until normal retirement age (unless recovery 
or retirement occurs earlier). Further. compensation 

is deemed to continue to normal retirement age at the 
same rate as when the disability began, 

(ii) Participant A will he eligible for the disabilit) 
benefit at age 63 when he will havc 15 years of ser· 
vice, Participant A's projected annual disability ben· 
efit at normal retirement age is $9.180 (that is. I'K 
of highest 3-year average compensation of $54.000 
multiplied by 17 years of deemed service at normal 

retirement age). 
(iii) The allocahle portion of the disability benellt 

that is taken into account when detennining the 2008 
funding target with respect to the disahility decre
ments occurring at age 63 and later is $7.344 [$9.180 
x ( 12 years of past service / 15 years of service at el
Igibility for disability benefits)]. 

(iv) The disability benefit accrual that is taken 
into account when determining the 2008 target nor· 
mal cost with respect to the disability decrements oc· 
curring at age 63 and later is $612 [$9,180 x (I year 
of deemed service J 15 years of service at eligibility 
for disability benefits)]. 

EXllmple 4, (i) Retiree D. a participant in Plan 
P. is a male age 72 and is receiving a $100 monthly 
straight life annuity. The 2008 actuarial valuation 
is performed using the segment rates applicable for 
Septemher 2007 (determined withuut regard to the 
transitional rule of section 430(h)(2)(G)), and the 
2008 annuitant and nonannuitant (male and female) 
mortality tables (published in §1.430(h)(3)-I). 

(ii) The present value of Retiree D's straight life 
annuity Oil the valuation date is $10,624. This is equal 
to the sum of: $5.005. which is the present value of 
payments expected to be made during the firstS years. 
using the first segment interest rate of 5.26%; $5.431, 
which is the present value of payments expected to 

be made during the next 15 years, using the second 
segment interest rate of 5.82%; and $188, which is 
the present value of payments expected to be made 
after 20 years, using the third segment interest rate of 
6.38'7c. 

EXllmple 5, (i) The facts are same as in Exam· 
pie 4. except Plan P does not provide for early retire
ment benefits or single sum distributions. The actu
ary assumes that no participants terminate employ
ment prior to age 50 (other than by death), there is a 
5o/r probability of withdrawal at age 50. and that those 
participants who do withdraw receive a deferred an
nuity starting at age 65. Participant E is a male age 46 
on January I, 2008. and has an annual accrued bene
fit of $23,000 beginning at age 65. 

(ii) After taking illlo account the 5% probability 
of withdrawal. the funding target associated with Par
ticipanl E's assumed age 50 withdrawal benefit in the 
2008 actuarial valuation is $3.573.69. This is equal 
to the sum of: $363.55, which is the present value 
of payments expected to be made during the year the 
participant turns age 65 (the 20th year after the valu
ation date), using the second segment interest rate of 
5.82%: and $3.210,14, which is the present value of 
payments expected to be made after the 20th year. us
ing the third segment interest rate of 6.38%. 

Example 6. (i) The facts are the same as in Exam· 
pie 5, except the plan offers a slIlgle sum distribution 



payable at normal retirement age (age 65) determined 

based on the applicable interest rate and the applica
ble mortality table under section 417(e)(3). The ac
tuary assumes that 70% of the participants will elect 

a single sum upon retirement and the remaining 30% 
will elect a straight life annuity. 

(ii) After taking into account the 5% probability 

of withdrawaL the portion of the 2008 funding tar
get that is attributable to Participant E's assumed sin
gle sum payment, deferred to age 65, is $2,564.86. 

This is calculated in the same manner as the present 
value of annuity payments, except that the 2008 ap

plicable mortality rates are substituted for the 2008 
male annuitant mortality rates. This portion of the 

2008 funding target is equal to the sum of. $254.63, 
which is the present value of annuity payments ex
pected to be made between age 65 and 66 (during 

the 20th year after the valuation date), using the sec
ond segment interest rate of 5.82%; and $2,310.23, 
which is the present value of annuity payments ex

pected to be made after the 20
th 

year folluwing the 
valuation date, using the third segment interest rate 
of 6.38%. These present value amuunts reflect the 
2008 male nonannuitant mortality rates prior tu the 
assumed commencement of benefits at age 65, the 
100% probability of retiring at age 65, and the 70% 
probability that E will elect a single sum distribution. 

Age 

65 

66 

67 

68 and over 

Total 

Example 9. (i) Plan F is a cash balance plan that 
permits an immediate payment of a single sum equal 
to the participant's hypothetical account balance upon 
termination of employment. Plan terms provide that 

the hypothetical account is credited with interest at 
the 3rd segment rate. In the 2008 actuarial valua
tion, the enrolled actuary assumes that the hypotheti
cal account balances will increase with annual inter
est credits of 5.0% until the participant commences 
receiving his or her benefit, that all participants will 
retire on the first day of the plan year in which they 
attain age 65 (that is, no participant will terminate em

ployment prior to age 65 other than by death), and that 
100% of participants will elect a single sum upon re
tirement. The 2008 actuarial valuation is performed 
using the 24-month average segment rates applica
ble for September 2007 (determined without regard 
to the transitional rule of section 430(h)(2)(G), and 

the separate annuitant and non-annuitant mortality ta
bles under § 1.430(h)(3 )-1 for 2008 for periods prior 
to commencement of benefits (however, the annui
tant mortality table is never used because the only as

sumed payment is a single sum). No mortality table is 
required for the period after commencement of ben
efits because the single sum payment is equal to the 

account balance. Participant F is a male age 61 on 
January I, 2008, and has a hypothetical account bal

ance equal to $150,000 on that date. 
(ii) Participant F's hypothetical account balance 

projected to January 1,2012 (the plan year in which F 
attains age 65) is $182,326 based on the assumed an
nual interest crediting rate of 5%. The 2008 funding 

(iii) After taking into accuunt the 5% probability 

uf withdrawal, the portion of the 2008 funding target 
that is attributable to Participant E's assumed straight 
life annuity, deferred to age 65, is equal to 300/,: of the 
result obtained in Example 5. 

Example 7. (i) The facts are the same as in Exam
ple 6, except the plan offers an immediate single sum 
upon withdrawal at age 50 determined based on the 
applicable interest rate Clnd the applicable mortality 
table under section 417(e)(3}. The actuary assume, 
that 70% of the participants will elect to receive a sin

gle sum distribution upon withdrawal. 
(ii) After taking into account the 5% probabil

ity of withdrawal, the portion of the 2008 funding 

target that is attributable to Participant E's assumed 
single sum payment is $2,523.03. This is calculated 
in the same manner as the present value uf annuity 
payments, except that the 2008 applicable mortality 
rates are substituted for the 2008 male annuitant and 
nonannuitant murtality rates after the annuity starting 
date. This portion of the 2008 funding target is equal 
tu the sum of: $250.48, which is the present value 
of annuity payments expected to be made between 
age 65 and 66 (during the 20

th 
year after the valua

tion date), using the second segment interest rate at 

an interest rate uf 5.82%; and $2,272.55. which is 
the present value of annllity payments expeLled tu 

Discount period Yield rate 

19.5 6.47% 

20.5 6.49% 

21.5 6.51% 

Varies Varies 

target attributable to Participant F's benefit at age 65 
is $145,905, which is calculated by discounting the 
projected hypothetical account balance of $182,326 
using the first segment rate of 5.26% and the male 
non-annuitant mortality rates. 

(iii) In contrast, if the enrolled actuary assumes 
that the hypothetical account balances increase with 
annual interest credits of 6.0%, the 2008 funding tar
get attributable to Participant F's benefit at age 65 
is $151,544 calculated by discounting the projected 
hypothetical account balance of $189,372 using the 
first segment rate of 5.26% and the male non-annui

tant mortality rates. 

(g) EffectiVe/applicability dates and 
transition rules-( I) In general. Section 
430 generally applies to plan years be
ginning on or after January 1, 2008. In 
general, this section applies to plan years 
beginning on or after January I, 2009. 
For plan years beginning in 2008, plans 
are pennitted to rely on the provisions set 
forth in this section for purposes of satis
fying the requirements of section 430. 

(2) Plans with delayed effective date. 
In the case of a plan for which the effec
tive date of section 430 is delayed in ac
cordance with sections 104 through 106 of 
the Pension Protection Act of 2006, Public 
Law 109-280 (120 Stat. 780), this section 

be made after the 20th year following the valuation 
date, using the third segment inlerest rate of 6.389i . 

These present value amounts reneet the 2008 male 
nunannuitanl mortality rates prior to the assumed sin
gle sum distribution age of 50. and the 70S} probabil

ity that E will elect a single sum distribution. 
Example 8. (i) The facts are the same as in EX(lIll

pie 5, except that the plan sponsor elects under section 
430(h)(2)(D)(ii) to use the monthly corporate bond 
yield curve instead of segment rates. The enrolled ac

tuary assumes payments are made monthly through
out the year and uses the interest rate from the middle 
of the monthly corporate bond yield curve because 
this mid-year yield rate most closely matches the av
erage timing of benefits paid. Solely for purposes of 
this example, assume that the monthly yield curve de
rived from the August 2007 data is applicable (even 
though the plan would actually have to use the yield 
curve deri\·ed from the December 2007 data). 

(ii) After taking into account the 5'7c probabil
ity of withdrawaL the funding target associated with 
Participant E's assumed age 50 withdrawal benefit in 
the 2008 actuarial valuation is $3.359.69. This re
nects the sum of each year's expected payments, dis
counted at the yield rates described in paragraph (i) 

of this Example 8, as shown below: 

Present value 

$322.75 

298.51 

275.62 

2.462.81 

$3,359.69 

applies to plan years beginning on or after 
the date section 430 applies with respect to 
the plan. 

(3) Approval for changes in funding 
method. Any change in a plan's fund
ing method that is made for the first plan 
year for which section 430 applies to the 
plan and that is not inconsistent with the 
requirements of section 430 is treated as 
having been approved hy the Commis
sioner and does not require the Commis
sioner's specific prior approval. 

(4) Approval for changes ill actuarial 
assumptions. The Commissioner's spe
cific prior approval is not required with re
spect to any actuarial assumptions that are 
adopted for the first plan year for which 
section 430 applies to the plan and that are 
not inconsistent with the requirements of 
section 430. 

Par. 3. Section 1.430(g)-1 is added to 
read as follows: 
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~1.430(g)-J Valuation date and I'UlLtaliOIl 

of plan assets. 

(a) In geneml-( I) Overriell·. This sec
tion provides rules relating to a plan's valu
ation date and the valuation of a plan's as
sets for a plan year under section 430(g). 
Section 430 and this section apply to single 
employer defined benefit plans (including 
multiple employer plans as defined in sec
tion 4l3(c)) that are subject to the rules of 
section 412. but do not apply to multiem
ployer plans (as defined in section 414(f)). 
Paragraph (b) of this section describes val
uation date rules. Paragraph (c) of this 
section describes rules regarding the de
termination of the asset value for purposes 
of a plan's actuarial valuation. Paragraph 
(d) of this section contains rules for tak
ing employer contributions into account in 
the determination of the value of plan as
sets. Paragraph (e) of this section contains 
an example. Paragraph (f) of this section 
sets forth effective/applicability dates and 
transition rules. 

(2) Special rules for multiple employer 
plans. In the case of a mUltiple employer 
plan to which section 413( c)( 4 )(A) applies, 
the rules of section 430 and this section 
are applied separately for each employer 
under the plan as if each employer main
tained a separate plan. Thus, in such a 
case, the value of plan assets is determined 
separately for each employer under the 
plan. In the case of a multiple employer 
plan to which section 413(c)(4)(A) does 
not apply (that is, a plan described in sec
tion 413(c)(4)(B) that has not made the 
election for section 413(c )(4 )(A) to apply), 
the rules of section 430 and this section 
are applied as if all participants in the plan 
were employed by a single employer. 

(b) Valuation date-(l) In general. The 
determination of the funding target, target 
normal cost, and asset value of a plan for a 
plan year is made as of the valuation date 
of the plan for that plan year. Except as 
provided in paragraph (b)(2) of this sec
tion. the valuation date of a plan for any 
plan year is the first day of the plan year. 

(2) Exception for small plans-til In 
general. If, on each day during the pre
ceding plan year, a plan had 100 or fewer 
participants (including active and inactive 
participants and all other individuals enti
tled to future benefits), the plan may desig
nate any day during the plan year as its val
uation date for that plan year and succeed-
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ing plan years. For purposes of this para
graph (b)(2)(i), all defined benefit plans 

(other than multiemployer plans as defined 
in section 414(f)) maintained by an em

ployer are treated as one plan, but only par
ticipants with respect to that employer or 
that employer's controlled group members 

are taken into account. 
(ii) Employer determination. For pur

poses of this paragraph (b)(2), the em
ployer includes all members of the em
ployer's controlled group determined pur
suant to sections 414(b), (c), (m), and (0). 

(iii) Application of exception in first 
plan year. In the case of the first plan year 
of any plan, the exception for small plans 
under paragraph (b)(2)(i) of this section is 
applied by taking into account the number 
of participants that the plan is reasonably 
expected to have on each day during the 
first plan year. 

(iv) Valuation date is part of funding 
method. The selection of a plan's valuation 
date is part of the plan's funding method 
and, accordingly, may only be changed 
with the consent of the Commissioner. The 
change of a plan's valuation date that is re
quired by section 430 is treated as having 
been approved by the Commissioner and 
does not require the Commissioner's prior 
specific approval. 

(c) Determination of asset value-II) 
In general-Ii) General use of fair mar
ket value. Except as provided in this para
graph (c), the value of plan assets for pur
poses of section 430 is equal to the fair 
market value of plan assets on the valua
tion date. Prior year contributions made 
after the valuation date and current year 
contributions made before the valuation 
date are taken into account to the extent 
provided in paragraph (d) of this section. 

(ii) Fair market value. The fair market 
value of an asset is determined as the price 
at which the asset would change hands be
tween a willing buyer and a willing seller, 
neither being under any compulsion to buy 
or sell and both having reasonable knowl
edge of relevant facts. The Commissioner 
may, in guidance of general applicability, 
issue guidance on the valuation of insur
ance contracts. See §60 1.60 I (d)(2) of this 
chapter. 

(2) Averaging offair market values-til 
In general. Subject to the plan asset cor
ridor rules of paragraph (c)(2)(iii) of this 
section, a plan is permitted to determine 
the value of plan assets on the valuation 

date as the average of the fair market value 
of assets on the valuation date and the ad
justed fair market value of assets deter
mined for one or more earlier determina
tion dates using the method described in 
this paragraph (c)(2). The period of time 
between the valuation date and each of the 
earlier determination dates must be equal 
and that period of time cannot exceed 12 
months. In addition, the earliest such de

termination date cannot be earlier than the 
last day of the 25th month before the valu
ation date of the plan year. In a typical sit
uation, the earlier determination dates will 
be the two immediately preceding valua
tion dates. The method of determining the 
value of assets is part of the plan's fund
ing method and, accordingly, may only be 
changed with the consent of the Commis

sioner. 
(ii) Adjustedfair market value. The ad

justed fair market value of plan assets for a 
prior determination date is the fair market 
value of plan assets on that date, increased 
for contributions included in the plan's as
set balance on the current valuation date 
that were not included in the plan's asset 
balance on the earlier determination date, 
and reduced for benefits and administra
tive expenses paid from plan assets during 
the same period. 

(iii) Restriction to 90-110 percent cor
ridor-(A) Asset value less than 90 per
cent of fair market value. If the value 
of plan assets determined under paragraph 
(c )(2)(i) of this section is less than 90 per
cent of the fair market value of plan assets 
on the valuation date, then the value of plan 
assets under this paragraph (c)(2) is equal 
to 90 percent of the fair market value of 
plan assets. 

(B) Asset value greater than 110 per· 
cent of fair market value. If the value 
of plan assets determined under paragraph 
(c)(2)(i) of this section is greater than 110 
percent of the fair market value of plan as
sets on the valuation date, then the value 
of plan assets under this paragraph (c)(2) 
is equal to 110 percent of the fair market 
value of plan assets. 

(3) Qualified transfers to health benefit 
accounts. In the case of a qualified transfer 
(as defined in section 420), any assets so 
transferred are not treated as plan assets for 
purposes of section 430 and this section. 

(d) Accounting for contribution re
ceipts-(l) Prior year contributions-(i) 
In general. For purposes of determining 



the value of plan assets under paragraph 
(c) of this section, if an employer makes a 
contribution to the plan after the valuation 
date for the plan year, and the contribu
tion is for a preceding plan year, then the 
present value of the contribution deter
mined as of that valuation date is taken 
into account as an asset of the plan as 
of the valuation date. For this purpose, 
the present value is determined using 
the effective interest rate under section 
430(h)(2)(A) for the preceding plan year. 

(ii) Special rule for plan years begin
ning before plan's first effective plan year. 
Notwithstanding paragraph (d)(l)(i) of 
this section, in the case of a plan's first 
effective plan year, if the plan sponsor 

Fair market value: Jan. I ................. . 

Contributions ....................... . 

Benefit payments .................... . 

Expenses ........................... . 

Interest and dividends .................... . 

Net realized gains (losses) ................ . 

Balancing item ......................... . 

Fair market value: Dec. 31. ............... . 

(ij) Computation of average value. The average 
value as of January 1.2019. is computed as follows: 

Adjusted values 

Fair market value: January I 

Net adjustments: 

Contributions 

Benefits Paid 

Expenses Paid 

Total. ............................ . 

Average value as of January 1,2019 equals: 

(iii) Conclusion. Having determined an average 
value as of January 1.2019 equal to $253.500. Plan F 
must confirm that this value satisfies the 90-110 per
cent corridor rules under paragraph (c)(2)(iii) of this 
section. Because 110% of $228.000 equals $250.800. 
the value of Plan F's assets under paragraph (c)(2) uf 
this section must be limited to $250,800 (rather than 
$253,500) for this purpose. This valuation method 
meets the requirements of this section. 

(f) Effective/applicability dates and 
transition rules-(l) In general. Section 
430 generally applies to plan years be
ginning on or after January 1, 2008. In 
general, this section applies to plan years 
beginning on or after January 1. 2009. 
For plan years beginning in 2008, plans 
are permitted to rely on the provisions set 

makes a contribution to the plan after the 
valuation date for the first effective plan 
year and that contribution is for a pre
ceding plan year, then the contribution is 
taken into account as a plan asset under 
paragraph (d)(l )(i) of this section without 
applying any present value discount. 

(2) Current year contributions made be
fore valuation date. For purposes of deter
mining the value of plan assets under para
graph (c) of this section, if an employer 
makes a contribution for a plan year be
fore that year's valuation date, that con
tribution (and any interest on the contri
bution for the period between the contri
bution date and the valuation date, deter
mined using the effective interest rate un-

2017 2018 

der section 430(h)(2)(A) for the plan year) 
must be subtracted from plan assets in de
termining the value of plan assets as of the 
valuation date. 

(e) Example. The following example 
illustrates the application of this section: 

Example. (il Facts. All assets of Plan F are in
vested in a trust fund, the plan year is the calendar 
year, and the valuation date is January I. The actuar
ial value is determined by averaging fair market value 
over the valuation date and the preceding two valua
tion dates. For each plan year, all contributions for the 
plan year are made during that plan year. An actuar
ial valuation is performed as of January 1,2019. The 
fair market value of assets, the plan contributions, the 
benefit payments, and other relevant items for 2017 
through 2019 are as follows: 

2019 

$196,500 $238,000 $228,000 

$ 62,000 $ 66,000 

$(24,000) $ (25,000) 

$ (7,000) $ (7,500) 

$ 7,500 $ 7,000 

$ 6,000 $ (8.500) 

$ (3.000) $(42,000) 

$238.000 $228,000 

2017 2018 2019 

$196,500 $238.000 $228,000 

$128.000 $ 66,000 

$(49,000) $(25,000) 

$ (14.500) $ (7,500) 

$261.000 $271,500 $228,000 

$261,000 + $271,500 + $228.000 -;- 3 = $253.500 

forth in this section for purposes of satis
fying the requirements of section 430. 

(2) Plans with delayed effective date. 
In the case of a plan for which the effec
tive date of section 430 is delayed in ac
cordance with sections 104 through 106 of 
the Pension Protection Act of 2006, Public 
Law 109-280 (120 Stat. 780), this section 
applies to plan years beginning on or after 
the date section 430 applies with respect to 
the plan. 

(3) First effective plan year. For pur
poses of this section, the first effecti ve plan 
year for a plan is the first plan year to 
which section 430 applies to the plan. 

(4) Approval for changes in the valua
tion date and valuation methodfor first ef-

fective plan year. Any change in a plan's 
valuation date or asset valuation method 
that is made for the first effective plan year 
and that is not inconsistent with the re
quirements of section 430 is treated as hav
ing been approved by the Commissioner 
and does not require the Commissioner's 
specific prior approval. 

Par. 4. Section 1.430(h)(2)-1 is added 
to read as follows: 

.91.430(h)(2)-J Interest rates used to 
determine present value. 

(a) In general-(l) Overview. This sec
tion provides rules relating to the interest 
rates to be applied for a plan year under 
section 430(h)(2). Section 430(h)(2) and 
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this section apply to single employer de

fined benefit plans (including multiple em

ployer plans as defined in section 4l3( c» 
that are subject to section 412 but do not 

apply to multiemployer plans (as defined 
in section 4l4( n). Paragraph (b) of this 
section describes how the segment interest 

rates are used for a plan year. Paragraph 
(c) of this section describes those segment 
rates. Paragraph (d) of this section de
scribes the monthly corporate bond yield 
curve that is used to develop the segment 
rates. Paragraph (e) of this section de
scribes certain elections that are permitted 
to be made under this section. Paragraph 
(f) of this section describes other rules re
lated to interest rates. Paragraph (g) con
tains effective/applicability dates and tran
sition rules. 

(2) Special rules for multiple employer 
plans. In the case of a multiple employer 
plan to which section 4l3(c)(4)(A) ap
plies. the rules of section 430 and this 
section are applied separately for each em
ployer under the plan as if each employer 
maintained a separate plan. Thus. each 
employer under such a multiple employer 
plan may make elections with respect to 
the interest rate rules under this section 
that are independent of the elections of 
other employers under the plan. In the 
case of a multiple employer plan to which 
section 413(c)(4)(A) does not apply (that 
is. a plan described in section 4l3( c)( 4 )(B) 
that has not made the election for section 
413(c)(4 )(A) to apply). the rules of section 
430 and this section are applied as if all 
participants in the plan were employed by 
a single employer. 

(b) Interest rates for determining plan 
liabilities~( I) In general. For purposes 
of determining the target normal cost and 
the funding target for any plan year, the in
terest rates used in determining the present 
value of the benefits that are included in 
the target normal cost and the funding tar
get for the plan are determined as set forth 
in this paragraph (b). 

(2) Benefits pamble H'ithin 5 Years. In 
the case of benefits expected to be payable 
during the 5-year period beginning on the 
valuation date for the plan year. the interest 
rate used in determining the present value 
of the benefits that are included in the tar
get normal cost and the funding target for 
the plan is the first segment rate with re
spect to the applicable month. as described 
in paragraph (c)(2)(i) of this section. 
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(3) Benefits payable after 5 years and 

within 20 years. In the case of benefits 
expected to be payable during the IS-year 

period beginning after the end of the pe
riod described in paragraph (b)(2) of this 
section. the interest rate used in determin
ing the present value of the benefits that 
are included in the target normal cost and 

the funding target for the plan is the second 
segment rate with respect to the applicable 
month, as described in paragraph (c)(2)(ii) 

of this section. 
(4) Benefits payable after 20 years. In 

the case of benefits expected to be payable 
after the period described in paragraph 
(b )(3) of this section, the interest rate used 
in determining the present value of the 
benefits that are included in the target 
normal cost and the funding target for the 
plan is the third segment rate with respect 
to the applicable month, as described in 
paragraph (c)(2)(iii) of this section. 

(5) Applicable month. Except as pro
vided in paragraph (e) of this section, the 
term "applicable month" for purposes of 
this paragraph (b) means the month that in
cludes the valuation date of the plan for the 
plan year. 

(6) Special rule for certain airlines-(i) 
In general. Pursuant to section 6615 of 
the U.S. Troop Readiness, Veterans' Care, 
Katrina Recovery, and Iraq Accountabil
ity Appropriations Act, 2007, Public Law 
110-28 (121 Stat. 112), for a plan spon
sor that makes the election described in 
section 402(a)(2) of the Pension Protec
tion Act of 2006 (PPA '06), Public Law 
109-280 (120 Stat. 780), the interest rate 
required to be used to determine the plan's 
funding target for each of the 10 years un
der that election is 8.25 percent (rather than 
the segment rates otherwise described in 
this paragraph (b». 

(ii) Special interest rate not applicable 
for other purposes. The special interest 
rate described in paragraph (b)(6)(i) of this 
section does not apply for other purposes 
such as the determination of the plan's tar
get normal cost. 

(c) Segment rates-(l) Overview. This 
paragraph (c) sets forth rules for deter
mining the first, second, and third seg
ment rates for purposes of paragraph (b) 
of this section. The first, second, and 
third segment rates are set forth in rev
enue rulings, notices, or other guidance 
published in the Internal Revenue Bulletin. 
See §601.601(d)(2) of this chapter. See 

paragraph (g)(3) of this section for a transi
tion rule under which the definition of the 
segment rates is modified for plan years 

beginning in 2008 and 2009. 
(2) Definition of segment rates-(i) 

First segment rate. For purposes of this 
section. except as provided under the 
transition rule of paragraph (g)(3) of this 
section, the "first segment rate" is, with 

respect to any month, the single rate of 
interest determined by the Commissioner 
on the basis of the average of the monthly 
corporate bond yield curves (described 
in paragraph (d) of this section) for the 
24-month period ending with the month 
preceding that month, taking into account 
only the first 5 years of each of those yield 
curves. 

(ii) Second segment rate. For purposes 
of this section, except as provided under 
the transition rule of paragraph (g)(3) of 
this section, the "second segment rate" 
is, with respect to any month, the single 
rate of interest determined by the Com
missioner on the basis of the average of 
the monthly corporate bond yield curves 
(described in paragraph (d) of this section) 
for the 24-month period ending with the 
month preceding that month, taking into 
account only the portion of each of those 
yield curves corresponding to the IS-year 
period that follows the end of the S-year 
period described in paragraph (c)(2)(i) of 
this section. 

(iii) Third segment rate. For purposes 
of this section, except as provided under 
the transition rule of paragraph (g)(3) of 
this section, the "third segment rate" is, 
with respect to any month, the single rate 
of interest determined by the Commis
sioner on the basis of the average of the 
monthly corporate bond yield curves (de
scribed in paragraph (d) of this section) 
for the 24-month period ending with the 
month preceding that month, taking into 
account only the portion of each of those 
yield curves corresponding to the 40-year 
period that follows the end of the 15-year 
period described in paragraph (c)(2)(ii) of 
this section. 

(d) Monthly corporate bond yield 
curve~(l) In general. For purposes of 
this section, the "monthly corporate bond 
yield curve" is, with respect to any month, 
a yield curve that is prescribed by the 
Commissioner for that month based on 
yields for that month on investment grade 
corporate bonds with varying maturities 



that are in the top three quality levels 
available. 

(2) Determination and publication of 
yield curve. A description of the method
ology for determining the monthly corpo
rate bond yield curve is provided in guid
ance issued by the Commissioner that is 
published in the Internal Revenue Bulletin. 
The yield curve for a month will be set 
forth in revenue rulings, notices, or other 
guidance published in the Internal Rev
enue Bulletin. See §601.601(d)(2) of this 
chapter. 

(e) Elections-(l) In general. This 
paragraph (e) describes elections that a 
plan sponsor can make to use alternative 
interest rates under this section. Any elec
tion under this section must be made by 
providing written notification of the elec
tion to the plan's enrolled actuary. Any 
election in this paragraph (e) is part of the 
plan's funding method and, accordingly, 
may only be adopted or changed with the 
consent of the Commissioner. 

(2) Elections for alternative date. A 
plan sponsor that is using segment rates 
as provided under paragraph (b) of this 
section may elect the use of an alterna
tive month as the applicable month for pur
poses of paragraph (b )(5) of this section, 
provided that the alternative month is one 
of the 4 months that precede the month that 
includes the valuation date of the plan for 
the plan year. 

(3) Election not to apply transition rule. 
The plan sponsor may elect not to apply the 
transition rule in paragraph (g)(3) of this 
section. 

(4) Election to use full yield curve-(i) 
In general. For purposes of determining 
the minimum required contribution under 
section 430, the plan sponsor may elect to 
use interest rates under the monthly cor
porate bond yield curve described in para
graph (d) of this section for the month pre
ceding the month that includes the valua
tion date in lieu of the segment rates deter
mined under paragraph (c) of this section. 
These purposes include determining the 
installments and present values described 
in paragraph (f)(2) of this section. In order 
to address the timing of benefit payments 
during a year, reasonable approximations 
are pennitted to be used to value benefit 
payments that are expected to be made dur
ing a plan year. 

(ii) Reasonable techniques permitted. 
In the case of a plan sponsor using the 

monthly corporate bond yield curve un
der this paragraph (e)(4), if with respect 
to a decrement the benefit is only expected 
to be paid for one-half of a year (because 
the decrement was assumed to occur in the 
middle of the year), the interest rate for 
that year can be detennined as if the ben
efit were being paid for the entire year. 
See §1.430(d)-1(f)(5) for additional rea
sonable techniques that can be used in de
tennining present value. 

(5) Plan sponsor. For purposes of the 
elections described in this section, any 
reference to the plan sponsor generally 
means the employer or employers respon
sible for making contributions to or under 
the plan. In the case of plans that are 
mUltiple employer plans to which section 
413(c)(4)(A) does not apply, any reference 
to the plan sponsor means the plan ad
ministrator within the meaning of section 
414(g). 

(t) Interest rates used for other pur
poses-(1) Effective interest rate. The 
effective interest rate detennined under 
section 430(h)(2)(A) is the single interest 
rate that, if used to determine the present 
value of the benefits that are taken into 
account in detennining the plan's funding 
target for a plan year, would result in an 
amount equal to the plan's funding target 
determined for the plan year under section 
430(d) as described in §1.430(d)-1(b)(2) 
(without regard to calculations for plans in 
at-risk status under section 430(i». 

(2) Interest rates used for determining 
shortfall amortization installments and 
waiver amortization installments. The in
terest rates used to determine the amount 
of shortfall amortization installments and 
waiver amortization installments and the 
present value of those installments are 
determined based on the dates those in
stallments are assumed to be paid, using 
the same timing rules that apply in deter
mining target nonnal cost as described in 
paragraph (b) of this section. Thus, for a 
plan that uses the segment rates described 
in paragraph (c) of this section, the first 
segment rate applies to installments as
sumed to be paid during the first five plan 
years beginning on the valuation date for 
the plan year, and the second segment 
rate applies to installments assumed to be 
paid during the subsequent I5-year period. 
For purposes of this paragraph (f)(2), the 
shortfall amortization installments for a 
plan year are assumed to be paid on the 

valuation date for that plan year. Thus, for 
example, for a plan that uses the segment 
rates described in paragraph (c) of this 
section, the shortfall amortization install
ment for the fifth plan year following the 
current plan year (the sixth installment) is 
assumed to be paid on the valuation date 
for that year so that such shortfall amor
tization installment will be determined 
using the second segment rate. 

(g) Effective/applicability dates and 
transition rules-(l) In general. Section 
430 generally applies to plan years be
ginning on or after January 1, 2008. In 
general, this section applies to plan years 
beginning on or after January I, 2009. 
For plan years beginning in 2008, plans 
are permitted to rely on the provisions set 
forth in this section for purposes of satis
fying the requirements of section 430. 

(2) Plans with delayed effective date. 
In the case of a plan for which the effec
tive date of section 430 is delayed in ac
cordance with sections 104 through 106 of 
PPA '06, this section applies to plan years 
beginning on or after the date section 430 
applies with respect to the plan. 

(3) Transition rule-(i) In general. 
Notwithstanding the general rules for 
determination of segment rates under para
graph (c )(2) of this section, for plan years 
beginning in 2008 or 2009, the first, sec
ond, or third segment rate for a plan with 
respect to any month is equal to the sum 
of-

(A) The product of that rate for that 
month determined without regard to this 
paragraph (g)(3), multiplied by the appli
cable percentage; and 

(B) The product of the weighted aver
age interest rate determined under the rules 
of section 412(b)(5)(B )(ii)(II) (as that pro
vision was in effect for plan years begin
ning in 2007), multiplied by a percentage 
equal to 100 percent minus the applicable 
percentage. 

(ii) Applicable percentage. For pur
poses of this paragraph (g)(3), the appli
cable percentage is 33 1/3 percent for plan 
years beginning in 2008 and 66-2/3 per
cent for plan years beginning in 2009. 

(iii) New plans ineligible. The transi
tion rule of this paragraph (g)( 3) does not 
apply to a plan if the first plan year of the 
plan begins on or after January I, 2008. 

(4) Approval to make elections in first 
effective plan year. In the case of the 
first plan year to which section 430 ap-
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plies to a plan, the plan sponsor's elec
tions described in paragraph (e) of this sec
tion are treated as having been approved by 
the Commissioner and do not require the 
Commi~sioner's specific prior approvaL 

Par. S. Section I A30(i)-1 is added to 

read as follows: 

§ 1.430( i)- I Special rules for plalls ill 

at-risk statlls. 

(a) III geneml-(l) D.'en'ie\\'. This 
section provides special rules related to 
determining the funding target and mak
ing other computations for certain defined 
benefit plans that are in at-risk status for 
the plan year. Section 430(i) and this 
section apply to single employer defined 
benefit plans (including mUltiple employer 
plans) but do not apply to multiemployer 
plans (as defined in section 4l4(f)). Para
graph (b) of this section describes rules for 
determining whether a plan is in at-risk 
status for a plan year, including the deter
mination of a plan's funding target attain
ment percentage and at-risk funding target 
attainment percentage. Paragraph (c) of 
this section describes the funding target 
for a plan in at-risk status. Paragraph (d) 
of this section describes the target normal 
cost for a plan in at-risk status. Paragraph 
(e) of this section describes rules regarding 
how the funding target and target normal 
cost are determined for a plan that has been 
in at-risk status for fewer than S consec
utive years. Paragraph (f) of this section 
sets forth effective/applicability dates and 
transition rules. 

(2) Special rules for multiple employer 
plans. In the case of a multiple employer 
plan to which section 413(c)( 4 )(A) applies, 
the rules of section 430 and this section 
are applied separately for each employer 
under the plan, as if each employer main
tained a separate plan. Thus, for example. 
at-risk status is determined separately for 
each employer under such a multiple em
ployer plan. In the case of a multiple em
ployer plan to which section 413(c)(4)(A) 
does not apply (that is, a plan described 
in section 4l3(c)(4)(B) that has not made 
the election for section 413(c)(4)(A) to ap
ply). the rules of section 430 and this sec
tion are applied as if all participants in the 
plan were employed by a single employer. 

(b) Determination of at-risk status of a 
plan-( I ) General I'll Ie. Except as oth'er-
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wise provided in this section, a plan is in 
at-risk status for a plan year if-

(i) The funding target attainment per
centage for the preceding plan year (deter
mined under paragraph (b)(3) of this sec
tion) is less than 80 percent; and 

(ii) The at-risk funding target attain
ment percentage for the preceding plan 
year (determined under paragraph (b)( 4) of 
this section) is less than 70 percent. 

(2) Small plan exception. If, on each 
day during the preceding plan year, a plan 
had SOO or fewer participants (including 
both active and inactive participants), the 
plan is not treated as in at-risk status forthe 
plan year. For purposes of this paragraph 
(b )(2), all defined benefit plans (other than 
multiemployer plans as defined in section 
414(f) maintained by an employer (or 
any member of the employer's controlled 
group) are treated as one plan, but only 
participants with respect to that employer 
or member are taken into account. For this 
purpose, the rules of section 412( d)(3) and 
§ 1.430(g)-1 (b)(2)(ii) apply. 

(3) Funding target attainment percent
age. The funding target attainment per
centage of a plan for a plan year is a frac
tion (expressed as a percentage)-

(i) The numerator of which is the value 
of plan assets for the plan year after sub
traction of the prefunding balance and the 
funding standard carryover balance under 
section 430(f)( 4 )(B»); and 

(ii) The denominator of which is the 
funding target of the plan for the plan 
year (determined without regard to section 
430(i) and this section). 

(4) At-risk funding target attainment 
percentage. The at-risk funding target 
attainment percentage of a plan for a plan 
year is a fraction (expressed as a percent
age)-

(i) The numerator of which is the value 
of plan assets for the plan year after sub
traction of the prefunding balance and the 
funding standard carryover balance under 
section 430(f)( 4 )(B); and 

(ii) The denominator of which is the 
at-risk funding target of the plan for the 
plan year (determined under paragraph ec) 
of this section, but without regard to the 
loading factor imposed under paragraph 
(c)(2)(ii) of this section). 

(S) Special rules-(i) Special rule for 
new plans. In the case of a newly es
tablished plan, the funding target attain
ment percentage under paragraph (b )(3) 

of this section and the at-risk funding tar
get attainment percentage under paragraph 
(b)( 4) of this section are assumed to be 100 
percent for years before the plan exists. 
Except as otherwise provided in paragraph 
(b)(S)(ii) of this section, a plan that has a 
predecessor plan in accordance with sec
tion 4l4(a) or § 1.4IS(t)-1 (c) is not a newly 
established plan under this rule. 

(ii) Special rules for mergers, acquisi

tions. and spinoffs. [Reserved] 
(6) Special rule for determining at-risk 

status of plans of specified automobile 
manufacturers. See section 430(i)(4)(C) 
for special rules for determining the at-risk 
status of plans of specified automobile and 
automobile parts manufacturers. 

(c) Funding target for plans in at-risk 
status-( I) III general. If the plan has been 
in at-risk status for S consecutive years, 
including the current plan year, then the 
funding target for the plan is the at-risk 
funding target determined under paragraph 
(c)(2) of this section. See paragraph (e) 
of this section for the determination of the 
funding target where the plan is in at-risk 
status for the plan year but was not in 
at-risk status for one or more of the 4 pre
ceding plan years. 

(2) At risk funding target-(i) Use of 

modified actuarial assumptions. Except 
as provided in this paragraph (c)(2), the 
at-risk funding target of the plan for the 
plan year is equal to the present value of all 
benefits accrued or earned under the plan 
as of the beginning of the plan year, as de
termined in accordance with § 1.430(d)-1 
but using the additional actuarial assump
tions described in paragraph (c)(3) of this 
section. 

(ii) Funding target includes load. The 
at-risk funding target is increased by the 
sum of~ 

(A) $700 multiplied by the number of 
participants in the plan (including active 
participants, inactive participants, and 
beneficiaries); plus 

(B) Four percent of the funding target 
(determined under § 1.430( d)-l(b )(2) as if 
the plan was not in at-risk status) of the 
plan for the plan year. 

(iii) Minimum amount. Notwithstand
ing any otherwise applicable provisions of 
this section, the at-risk funding target of 
a plan for a plan year is not less than the 
plan's funding target for the plan year de
termined without regard to this section. 



(3) Additional actuarial assump
tions-(i) In general. The actuarial as
sumptions used to detennine a plan's 
at-risk funding target for a plan year are 
the actuarial assumptions that are applied 
under section 430, with the modifications 
described in this paragraph (c)(3). 

(ii) Special retirement age assump
tion-(A) Employees eligible to retire and 
collect benefits within 11 years. Subject 
to paragraph (c)(3)(ii)(B) of this section, 
if an employee would be eligible to com
mence an immediate distribution by the 
end of the plan year that begins 10 years 
after the end of the current plan year (that 
is, the end of the 11 th plan year beginning 
with the current plan year), that employee 
is assumed to commence an immediate 
distribution at the earliest retirement date 
under the plan, or, if later, at the end of 
the current plan year. The rule of this 
paragraph (c)(3)(ii)(A) does not affect the 
application of plan assumptions regarding 
an employee's tennination of employment 
prior to the employee's earliest retirement 
date. 

(B) Employees otherwise assumed to 
retire immediately. The special retirement 
age assumption of paragraph (c)(3)(ii)(A) 
of this section does not apply to an em
ployee to the extent the employee is oth
erwise assumed to retire during the current 
plan year. Thus, for example, if generally 
applicable retirement assumptions would 
provide for a 25% probability that an em
ployee will retire during the current plan 
year, the special retirement age assump
tion of paragraph (c)(3)(ii)(A) of this sec
tion will require the plan to assume a 75% 
probability that the employee will retire at 
the end of the plan year. 

(C) Definition of earliest retirement 
date. For purposes of paragraph (c)(3)(ii) 
of this section, a plan's earliest retire
ment date is the earliest date on which a 
participant can commence receiving an 
immediate distribution. See § 1.401 (a)-20, 
Q&A-17(b). 

(iii) Requirement to assume most valu
able benefit. An employee who is assumed 
to retire at a date detennined under para
graph (c)(3)(ii) of this section is assumed 
to elect the optional fonn of benefit avail
able under the plan at that date that would 
result in the highest present value of bene
fits. The plan's actuary is pennitted to use 
reasonable assumptions in detennining the 
optional fonn of benefit under the plan that 

would result in the highest present value of 
benefits for this purpose. 

(d) Target normal cost of plans in 
at-risk status-(l) General rule. If the 
plan has been in at-risk status for 5 con
secutive years, including the current plan 
year, then the target nonnal cost for the 
plan is the at-risk target normal cost de
termined under paragraph (d)(2) of this 
section. See paragraph (e) of this section 
for the determination of the target normal 
cost where the plan is in at-risk status for 
the plan year but was not in at-risk status 
for one or more of the 4 preceding plan 
years. 

(2) At-risk target normal cost-(i) Use 
of modified actuarial assumptions. Except 
as provided in this paragraph (d)(2), the 
at-risk target normal cost of a plan for the 
plan year is equal to the present value of all 
benefits expected to be accrued or earned 
under the plan during the plan year, as de
termined in accordance with § 1.430( d)-l 
but using the additional actuarial assump
tions described in paragraph (c)(3) of this 
section. 

(ii) Loading factor. The at-risk target 
normal cost is increased by a loading fac
tor equal to 4 percent of the target normal 
cost determined without regard to section 
430(i) and this section. 

(iii) Minimum amount. The at-risk tar
get normal cost of a plan for a plan year 
is not less than the plan's target normal 
cost determined without regard to section 
430(i) and this section. 

(e) Transition between applicable fund
ing targets and applicable target normal 
costs-( 1) Funding target. If a plan that is 
in at-risk status for the plan year has been 
in at-risk status for a consecutive period of 
fewer than 5 plan years, the plan's funding 
target for the plan year is determined as the 
sum of-

(i) The funding target determined with
out regard to this section; plus 

(ii) The phase-in percentage for the plan 
year multiplied by the excess of-

(A) The at-risk funding target deter
mined under paragraph (c)(2) of this sec
tion (determined taking into account para
graph (e)(4) of this section); over 

(B) The funding target determined 
without regard to this section. 

(2) Target normal cost. If a plan that is 
in at-risk status for the plan year has been 
in at-risk status for a consecutive period of 
fewer than 5 plan years, the plan's target 

normal cost for the plan year is determined 
as the sum of-

(i) The target normal cost determined 
without regard to section 430(i) and this 
section; plus-

(ii) The phase-in percentage for the plan 
year multiplied by the excess of-

(A) The at-risk target normal cost deter
mined under paragraph (d)(2) of this sec
tion (determined taking into account para
graph (e)(4) of this section); over 

(B) The target normal cost determined 
without regard to section 430(i) and this 
section. 

(3) Phase-in percentage. For purposes 
of this paragraph (e), the phase-in percent
age is 20 percent multiplied by the number 
of consecutive plan years that the plan has 
been in at-risk status (including the current 
plan year). 

(4) Transition funding target and tar
get normal cost determined without load. 
Notwithstanding paragraph (c)(2)(ii) of 
this section, if a plan has not been in at-risk 
status for 2 of the last 4 plan years, the 
plan's at-risk funding target that is used 
for purposes of paragraph (e)(1 )(ii)(A) (to 
calculate the plan's funding target where 
the plan has been in at-risk status for fewer 
than 5 plan years) is determined without 
regard to the load set forth in paragraph 
(c )(2)(ii) of this section. Similarly, if a 
plan has not been in at-risk status for 2 
of the last 4 plan years, the plan's at-risk 
target normal cost that is used for purposes 
of paragraph (e)(2)(ii)(A) (to calculate the 
plan's target normal cost where the plan 
has been in at-risk status for fewer than 5 
plan years) is determined without regard 
to the load set forth in paragraph (d)(2)(ii) 
of this section. 

(f) Effective/applicability dates and 
transition rules-(l) In general. Section 
430 generally applies to plan years be
ginning on or after January 1, 200S. In 
general, this section applies to plan years 
beginning on or after January 1, 2009. 
For plan years beginning in 200S, plans 
are permitted to rely on the provisions set 
forth in this section for purposes of satis
fying the requirements of section 430. 

(2) Plans with delayed effective date. 
In the case of a plan for which the effec
tive date of section 430 is delayed in ac
cordance with sections 104 through 106 of 
the Pension Protection Act of 2006, Public 
Law 109-2S0 (120 Stat. 7S0), this section 
applies to plan years beginning on or after 
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the date section -UO applies with respect to 
the plan. 

(3) First et]ectil'e plan year. For pur
pO'ie~ of thi~ section. the first effective plan 
year for a plan is the first plan year to 
\\ hich section ·+30 applies. 

(-l) Pre-ef!ectil'e plan year. For pur
poses of this section. the pre-effective plan 
year for a plan is the last plan year begin
ning before the first day of the first effec
ti\e plan year. Thus. except for plans with 
a delayed effective date under paragraph 
(f)(:2) of this section, the pre-effective plan 
year for a plan is the last plan year begin
ning before January I. 200S. 

(5) Tmnsition mle .ffn' determinin[? 
./illldillg target attainment percentage for 
the plan's pre-effective date plan vear-(i) 
In general. In the case of the plan's 
first effective plan year, the funding tar
get attainment percentage for the plan's 
pre-effective plan year is determined as 
the fraction (expressed as a percentage), 
the numerator of which is the plan assets 
determined under paragraph (f)(5)(ii) of 
this section, and the denominator of which 
is the plan's current liability determined 
pursuant to section 412(1)(7) on the valua
tion date for the plan's pre-effective plan 
year. 

(ii) General determination of value of 
net plan assets-rAJ In general. The value 
of net plan assets for purposes of this para
graph (f)(5)(ii) is determined under section 
-l12(c)(2) as in effect for the plan's pre-ef
fective plan year, except that the value of 
plan assets prior to suhtracting the plan's 
funding standard account credit balance 
descrihed in paragraph (f)(S)(ii)(B) of this 
section can neither be less than 90 per
cent of the fair market value of plan as
sets nor greater than 110 percent of the fair 
market value of plan assets on the valua
tion date for that plan year. If the value 
of plan assets determined under this para
graph (f)(S)(ii) is less than 90 percent of 
the fair market value of plan assets on the 
\aluation date, then the value of plan as
set, under this paragraph (f)(5)(ii) is equal 
to 90 percent of the fair market value of 
plan assets. If the value of plan assets de
termined under this paragraph (f)(5)(ii) is 
greater than 110 percent of the fair mar
ket \'alue of plan assets on the valuation 
date. then the value of plan assets under 
thi, paragraph (f)( 5 J\ ii) is equal to 110 per
cent of the fair market value of plan assets. 
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(B) Subtraction of credit balance. If a 
plan has a funding standard account credit 
balance as of the valuation date for the 
plan's pre-effective plan year, that balance 
is subtracted from the net asset value de
scribed in paragraph (f)(5)(ii)(A) of this 
section as of that valuation date. 

(C) Effect of funding standard carn'
(}l'er balance reduction for first effective 
plan year. Notwithstanding paragraph 
(f)(5)(ii)(B) of this section, if, for the first 
effective plan year, the employer has made 
an election to reduce some or all of the 
funding standard carryover balance as of 
the first day of that year in accordance 
with § 1.430(f)-1 (e), then the present value 
(determined as of the valuation date for 
the pre-effective plan year using the val
uation interest rate for that pre-effective 
plan year) of the amount so reduced is 
not treated as part of the funding standard 
account credit balance when that balance 
is subtracted from the asset value under 
paragraph (f)(5)(ii)(B) of this section. 

(6) Transition rule for determining 
at-risk status. In the case of plan years 
beginning in 200S, 2009, and 20 10, para
graph (b)(1 )(i) of this section is applied by 
substituting the following percentages for 
'SO percent'-

(i) 65 percent in the case of 2008; 
(ii) 70 percent in the case of 2009; and 
(iii) 75 percent in the case of 2010. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed hy the Office of the Federal Regi,ter on Decemher n. 
2007. S:45 a.m .. and puhli'hed in the i"ue of the Federal 
Regi,ter for December 31. l007. 72 F.R. 74215) 

Notice of Proposed 
Rulemaking by 
Cross-reference to Temporary 
Regulations 

Payments From the 
Presidential Primary Matching 
Payment Account 

REG-14947S-07 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary regula
tions. 

SUMMARY: In this issue of the Bulletin, 
the IRS is issuing temporary regulations 
(T.D. 93S2) under Part 702, Presidential 
Primary Matching Payment Account, ofti
tie 26 of the CFR, relating to the financing 
of presidential primary campaigns. The 
temporary regulations amend Treasury 
procedures for making payments from the 
Presidential Primary Matching Payment 
Account (Primary Account) to eligible 
primary candidates. The text of those reg
ulations also serves as the text for these 
proposed regulations. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by May 14,2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-14947S-07), room 
5203, Internal Revenue Service, PO Box 
7604, Ben Franklin Station, Washing
ton, DC 20044. Submissions may be 
hand delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-149475-07), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, NW, 
Washington, DC. Alternatively, tax
payers may submit comments elec
tronically via the Federal eRulemak
ing Portal at www.regulations.gov (IRS 
REG-149475-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed reg
ulations, Karla M. Meola, (202) 622-4930 
(not a toll-free number); concerning the 
submission of comments and/or to request 
a public hearing, Oluwafunmilayo Taylor 
of the Publications and Regulation Branch 
at (202) 622-7180 (not a toll-free num
ber). 

SUPPLEMENTARY INFORMATION: 

Background and Explanation of 
Provisions 

Temporary regulations in this issue of 
the Bulletin amend 26 CFR part 702 relat
ing to section 9037 of the Internal Revenue 
Code (Code). The temporary regulations 
authorize the Treasury Department to de
vise procedures that ensure payments from 



the Primary Account are made promptly 
to eligible primary candidates. The text 
of the temporary regulations also serves 
as the text for these proposed regulations. 
The preamble to the temporary regulations 
explains the amendment. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a signifi
cant regulatory action as defined in Exec
utive Order 12866. Therefore, a regula
tory assessment is not required. It has also 
been determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.c. 
chapter 5) does not apply to these regu
lations, and because the regulation does 
not impose a collection of information on 
small entities, the Regulatory Flexibility 
Act (5 U.s.c. chapter 6) does not apply. 
Pursuant to section 7805(f) of the Code, 
this regulation has been submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
its impact on small business. 

Comments and Requests for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written (a signed origi
nal and eight (8) copies) or electronic com
ments that are submitted timely to the IRS. 
The IRS and Treasury Department specif
ically request comments on the clarity of 
the proposed rules and how they can be 
made easier to understand. All comments 
will be available for public inspection and 
copying. A public hearing will be sched
uled if requested in writing by any person 
that timely submits written comments. If 
a public hearing is scheduled, notice of the 
date, time, and place for the public hearing 
will be published in the Federal Register. 

Drafting Information 

The principal author of these regula
tions is Karla M. Meola, Office of the As
sociate Chief Counsel (Income Tax and 
Accounting), IRS. However, other person
nel from the IRS and Treasury Department 
participated in their development. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 702 is pro
posed to be amended as follows: 

PART 702-PRESIDENTIAL PRIMARY 
MATCHING PAYMENT ACCOUNT 

Paragraph I. The authority citation for 
part 702 continues to read in part as fol
lows: 

Authority: 26 U .S.c. 7805 * * * 
Par. 2. Section 702.9037-1 is revised 

to read as follows: 

§702.9037-1 Transfer of amounts to the 
Presidential Primary Matching Payment 
Account. 

[The text of the proposed §702.9037-1 
is the same as the text of §702.9037-IT(a) 
through (b)( I) published elsewhere in this 
issue of the Bulletin.] 

Par. 3. Section 702.9037-2 is revised 
to read as follows: 

§702.9037-2 Payments from the 
Presidential Primary Matching Payment 
Account. 

[The text of proposed §702.9037-2 is 
the same as the text of §702.9037-2T(a) 
through (c)(l) published elsewhere in this 
issue of the Bulletin.] 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Ot1lce of the (-<ederal RegISter on February II. 
2008. 12:09 p.m .. and pUbli'hed in the i"ue of the Federal 
Register for February 14. 200R. 73 FR. R632) 

Maximum Vehicle Values for 
Use With the Special Valuation 
Rules Under Regulations 
Section 1.61-21(d) and (e); 
Correction 

Announcement 2008-15 

This announcement is a correction to 
Rev. Proc. 2008-13, 2008-6 I.R.B. 407, 
published February II, 2008, relating to 
maximum vehicle values for use with the 
special valuation rules under regulations 
section 1.61-21(d) and (e). 

Section 1.01 is amended by deleting 
the amounts "$15,400" ami "$16,700" 
and by substituting therefore the amounts 
"$15,000" and $15,900," respectively. 

Section 3.01 is amended by deleting 
the amounts "$15,400" and "$16,700" 
and by substituting therefore the amounts 
"$15,000" and $15,900," respectively. 

The principal author of this announce
ment is Don M. Parkinson of the Office of 
Di vision Counsell Associate Chief Coun
sel (Tax Exempt & Government Entities). 
For further information regarding this an
nouncement, contact Don M. Parkinson at 
(202) 622-6040 (not a toll-free call). 

Guidance Necessary To 
Facilitate Electronic Tax 
Administration - Updating 
of Section 7216 Regulations; 
Correction 

Announcement 2008-16 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations; Correction 

SUMMARY: This document contains cor
rections to final regulations (T.D. 9375, 
2008-5 I.R.B. 344) that were published in 
the Federal Register on Monday, January 
7,2008 (73 FR 1058) regarding the disclo
sure and use of tax return information by 
tax return preparers. 

DATES: The correction is effective Febru
ary 13, 2008. 

FOR FURTHER INFORMATION 
CONTACT: Lawrence Mack, (202) 
622-4940 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The final regulations (T.D. 9375) that 
are the subject of the correction are under 
section 7216 of the Internal Revenue Code. 

Need for Correction 

As published, final regulations (T.D. 
9375) contain errors that may prove to be 
misleading and are in need of clarification. 
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Correction of Publication 

Accordingly, the publication of the final 
regulations (T.D. 9375), which were the 
subject of FR Doc. 08-1, is corrected as 
follows: 

1. On page 1058, column 3, in the 
preamble, under the paragraph heading 
"Background", seventh line of the fifth 
paragraph of the column, the language 
"2005-52 I.R.B. 1204 (December 07," is 
corrected to read "2005-52 I.R.B. 1204 
(December 7,". 

2. On page 1062, column I, in the pre
amble, under the paragraph heading "D. 
Disclosures to Other Tax Return Prepar
ers". thirteenth line of the column, the 
language "Service provider. The com
mentator's" is corrected to read "service 
provider. The commentator's". 

3. On page 1066. column 3, in the 
preamble, under the paragraph heading 
"H. Multiple Disclosures or Multiple 
Uses Within a Single Consent Fonn", fif
teenth line of the second paragraph, the 
language "Section 301-7216--3(c)(1) of 
the final" is corrected to read "Section 
301. 7216--3( c)( I) of the final". 

LaN ita Van Dyke, 
Chief. Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed by the Office of the Federal Register on February 12, 
2008. 8:45 am, and published In the issue of the Federal 
Regi'ter for february 13. 2008. 73 FR. 8193 i 

Guidance on Qualified Tuition 
Programs Under Section 529 

Announcement 2008-17 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Advance Notice of Proposed 
Rulemaking. 

SUMMARY: This document invites com
ments from the public regarding rules un
der section 529 of the Internal Revenue 
Code (Code) that the IRS and the Treasury 
Department expect to propose in a notice 
of proposed rulemaking. The rules focus 
mainly on the transfer tax provisions appli
cable to accounts (section 529 accounts) in 
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Qualified Tuition Programs (QTPs). It is 
anticipated that these rules will generally 
apply to section 529 accounts after the ef
fective date of final regulations. All mate
rials submitted will be available for public 
inspection and copying. 

DATES: Written and electronic comments 
must be submitted by March 18, 2008. 

ADDRESSES: Send written comments 
to: Internal Revenue Service, Attn: 
CC:PA:LPD:PR (REG-I 27127--05), room 
5203, POB 7604, Ben Franklin Station, 
Washington, DC 20044. Submissions may 
be hand-delivered between the hours of 
8 a.m. and 4 p.m. to CC:PA:LPD:PR 
(REG-127127-05), Courier's Desk, In
ternal Revenue Service, 1111 Constitu
tion Ave, NW, Washington, DC, or sent 
electronically, via the Federal eRulemak
ing Portal at www.regulations.gov (IRS
REG-127127-05). 

FOR FURTHER INFORMATION 
CONTACT: Concerning sub-
missions, Richard A. Hurst at 
Richard.A.Hurst@irscounsel.treas.gov or, 
(202) 622-7180; concerning rules relating 
to estate, gift, and generation-skip
ping transfer tax issues, Mary Bennan, 
(202) 622-3090; concerning other 
proposed rules, Monice Rosenbaum, (202) 
622-6070 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Prior Administrative Guidance 

A Notice of Proposed Rulemaking 
under section 529 was published in the 
Federal Register on August 24, 1998 
(REG-I 06177-97, 1998-2 c.B. 344 [63 
FR 45019]) (the 1998 proposed regula
tions). Additional guidance was published 
in Notice 2001-55, 2001-2 C.B. 299 and 
Notice 2001-81,2001-2 C.B. 617. No
tice 2001-55 provides guidance regarding 
the statutory restriction against invest
ment direction. Notice 2001-81 provides 
guidance on recordkeeping, reporting and 
other requirements applicable to QTPs in 
light of certain amendments made to sec
tion 529 by the Economic Growth and Tax 
Relief Reconciliation Act of 2001 (Public 
Law 107-16, 115 Stat. 38) (EGTRRA). 
See §601.601(d)(2)(ii)(b). 

Although the 1998 proposed regu
lations and these notices provide rules 

regarding many issues arising under sec
tion 529, other issues remain unresolved. 
Current law regarding the transfer tax 
treatment of section 529 accounts is un
clear and in some situations imposes tax 
in a manner inconsistent with generally 
applicable transfer tax provisions of the 
Code. In addition, current law raises the 
potential for abuse of section 529 accounts 
in certain situations. 

Pension Protection Act of 2006 

The Pension Protection Act of 2006 
(Public Law 109-280, 120 Stat. 780) (the 
PPA) pennanently extended the EGTRRA 
amendments to section 529, which pre
viously were scheduled to expire at the 
end of 2010, including the provision that 
exempts from Federal income tax distribu
tions made from section 529 accounts that 
are used to pay qualified higher education 
expenses (QHEEs). See section 1304(a) of 
the PPA. At the same time, section 1304(b) 
of the PPA enacted section 529(f). Section 
529(f) provides that, notwithstanding any 
other provision of section 529, the Sec
retary shall prescribe such regulations as 
may be necessary or appropriate to carry 
out the purposes of section 529 and to 
prevent abuse of such purposes, including 
regulations under chapters 11, 12, and 13. 

In discussing new section 529(f), the 
Technical Explanation prepared by the 
Joint Committee on Taxation provides 
two examples of how present law creates 
the opportunity for abuse of section 529 
accounts. See Joint Committee on Tax
ation, Technical Explanation of H.R. 4, 
The "Pension Protection Act of 2006," as 
Passed by the House on July 28, 2006 and 
as Considered by the Senate on August 
3, 2006, (JCX-38--06), at 369. Abuse 
may arise because of the ability to change 
designated beneficiaries (DBs) in certain 
circumstances without triggering transfer 
tax. For example, taxpayers may seek to 
establish and contribute to multiple ac
counts (taking advantage of the 5-year 
rule of section 529( c )(2)(B» with different 
DBs with the intention of subsequently 
changing the DBs of such accounts to a 
single, common beneficiary and distribut
ing the entire amount to such beneficiary 
without further transfer tax consequences. 
Abuse may also arise because taxpayers 
seek to use section 529 accounts as retire
ment accounts, with all of the tax benefits 



but none of the restrictions and require
ments of qualified retirement accounts. 

Potential for Abuse of Section 529 
Accounts 

The IRS and the Treasury Department 
are aware of other situations where current 
law raises the potential for abuse of section 
529 accounts. For example, abuse may 
also arise if a person contributes a large 
sum to an account for himself or herself 
and then changes the DB to a member of 
his or her family who is in the same or a 
higher generation (as determined in accor
dance with section 2651) as the contribu
tor. The contributor's contributions to his 
or her own account would not trigger the 
gift tax because an individual cannot make 
a gift to himself or herself. The contributor 
may claim that the subsequent change of 
DB to a member of the contributor's fam
ily who is in the same or a higher genera
tion avoids the gift tax under the special 
transfer tax rules of section 529. Abuse 
may also arise because contributions to ac
counts are treated as completed gifts to the 
DB even though the account owner (AO) 
may be able to withdraw the money at his 
or her discretion. 

Overview of Proposed Regulations 

Section 529(f) authorizes the IRS and 
the Treasury Department to promulgate 
regulations as needed to protect against 
these and other types of abuse. Accord
ingly, the IRS and the Treasury Depart
ment intend to issue a notice of proposed 
rulemaking to address the potential for 
abuse of section 529 accounts. The no
tice of proposed rulemaking will provide 
a general anti-abuse rule that will apply 
when section 529 accounts are estab
lished or used for purposes of avoiding or 
evading transfer tax or for other purposes 
inconsistent with section 529. In addi
tion, the notice of proposed rulemaking 
will include rules relating to the tax treat
ment of contributions to and participants 
in QTPs, including rules addressing the 
inconsistency between section 529 and the 
generally applicable income and transfer 
tax provisions of the Code. The notice 
of proposed rulemaking also will include 
rules relating to the function and operation 
of QTPs and section 529 accounts. 

With some exceptions, the 1998 pro
posed regulations will be reproposed in the 

notice of proposed rulemaking. The guid
ance published in Notice 2001-55, Notice 
2001-81, and the instructions and publica
tions related to Form 1099-Q, "Payments 
From Qualified Education Programs ( Un
der Sections 529 and 530)," also will be 
included in the forthcoming notice of pro
posed rulemaking. Taxpayers and QTPs 
may continue to rely on the information 
provided in existing published guidance, 
including any effective dates therein. See 
§60 1.60 1 (d)(2)(ii)(b) of the regulations. 
The IRS and the Treasury Department 
anticipate that the forthcoming notice of 
proposed rulemaking also will address ad
ditional comments that have been received 
with regard to certain administrative, in
come tax, and other issues affecting QTPs 
and section 529 accounts. 

The IRS and the Treasury Department 
anticipate that the new rules to be provided 
in the notice of proposed rulemaking will 
generally apply prospectively to all sec
tion 529 accounts. Transition rules will be 
provided if necessary. However, the anti
abuse rule may be applied on a retroactive 
basis pursuant to section 7805(b)(3). 

The IRS and the Treasury Department 
also anticipate that the notice of proposed 
rulemaking may require some States (or 
agencies or instrumentalities thereof) and 
eligible educational institutions that have 
established and maintained QTPs to make 
changes to the terms and operating provi
sions of their programs in order to ensure 
that their programs remain qualified under 
section 529. The forthcoming notice of 
proposed rulemaking will provide a grace 
period of no less than 15 months to imple
ment most changes. 

The following discussion sets forth the 
rules expected to be included in the notice 
of proposed rulemaking and explains the 
rationale for these rules. 

Explanation of Provisions 

I. Anti-abuse Rule. 

The IRS and the Treasury Department 
are aware that the inconsistency between 
the section 529 transfer tax provisions and 
the generally applicable transfer tax provi
sions of the Code create the potential for 
abuse of section 529 accounts. 

As described above, the Technical 
Explanation accompanying new section 
529(f) provides two examples in which 

present law creates the opportunity for 
abuse of section 529 accounts. Concern 
has also been raised as to the potential for 
abuse in other situations. For example, 
assume that in 2007, when the gift tax 
annual exclusion amount under section 
2503(b) is $12,000, Grandparents wish 
to give more than $1 million to Child, 
free of transfer taxes. Grandparents open 
section 529 accounts for each of their 
10 grandchildren, naming Child the AO 
of each account. Grandparents use the 
5-year spread rule of section 529(c)(2)(B) 
to contribute $120,000 ($60,000 from 
each Grandparent) to each grandchild's 
account without triggering any gift or 
generation-skipping transfer (GST) tax 
liability. The earnings then accumulate 
on a tax-deferred basis in the accounts 
and Child may withdraw the balances at 
any time. If Grandparents survive for 5 
years, the account balances will not be 
included in their gross estates at death. 
In effect, Grandparents have transferred 
$1.2 million to Child while claiming that 
no transfer taxes are due and claiming to 
use none of their applicable credit amount 
(formerly the unified credit). As discussed 
more fully below, similar concerns have 
been raised where there is a change from 
one AO to a new AO, thus giving the 
new AO all rights to and control over the 
section 529 account, including the right 
to completely withdraw the entire account 
for the new AO's benefit. 

The forthcoming notice of proposed 
rulemaking will contain an anti-abuse 
rule designed to prevent opportunities for 
abuse of section 529 accounts such as 
those set forth above. The anti-abuse rule 
generally will deny the favorable transfer 
tax treatment under section 529 if contri
butions to those accounts are intended or 
used for purposes other than providing for 
the QHEEs of the DB (except to the extent 
otherwise allowable under section 529 or 
the corresponding regulations). The IRS 
and the Treasury Department anticipate 
that the anti-abuse rule will generally fol
low the steps in the overall transaction by 
focusing on the actual source of the funds 
for the contribution, the person who actu
ally contributes the cash to the section 529 
account, and the person who ultimately 
receives any distribution from the account. 
If it is determined that the transaction, in 
whole or in part, is inconsistent with the 
intent of section 529 and the regulations, 
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taxpayers will not be able to rely on the 

favorable tax treatment provided in sec

tion 529. The anti-abuse rule will include 

examples such as those set fonh above 
that provide clear guidance to taxpayers 

about the types of transactions considered 
abusive. 

The IRS and the Treasury Depanment 
intend to monitor transactions involvino c 

section 529 accounts. If concerns regard-
ing abuse continue. the IRS and the Trea
sury Depanment will consider adopting 
broader rules including. for example. rules 
limiting the circumstances under which a 
QTP may permit AOs to withdraw funds 
from accounts; limiting the circumstances 
under which there may be a change in 
DB; and limiting the circumstances under 
which the AO may name a different AO. 
These rules may be adopted in addition or 
as an alternative to the general anti-abuse 
rule. 

II. Rules Relating to the Tax Treatment 
of Contributions to and Participants in 
Section 529 Accounts. 

A. AO's liability for any gift and/or CST 
tax imposed on a taxable change of DB. 

Section 529(c)(5)(B) provides that the 
gift and GST tax apply to a transfer by rea
son of a change in the DB of a section 529 
account (or a rollover to the account of a 
new DB) unless the new DB is both: (1) 
assigned to the same or a higher genera
tion (determined in accordance with sec
tion 2651) as the former DB, and (2) a 
member of the family of the former DB. 
The statute does not identify the individ
ual who would be liable for the gift and/or 
GST tax in such a situation. 

Section 1.529-5(b)(3) of the 1998 pro
posed regulations, in accordance with the 
legislative history (H.R. Rep. No. 148 
at 328), provides that, if the AO chanoes c 
the DB. or directs a rollover of credits or 
account balances from the account of one 
beneficiary to the account of another ben
eficiary, and if the new DB is not both a 
member of the family of the former DB 
and in the same or a higher generation (as 
determined under section 2651) as the for
mer DB, the change of DB by the AO 
is treated as a taxable gift by the former 
DB to the new DB. This result follows 
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from generally applicable transfer tax pro
visions because each contribution to the 

section 529 account on behalf of the for
mer DB was treated as a completed gift to 
the former DB. As a consequence, under 
the 1998 proposed regulations, the former 
DB is deemed to be the owner of the funds 

contributed to the account and, therefore, 
is the donor/transferor of the account to the 

new DB. 
Because the AO rather than the DB has 

the power to change a beneficiary, several 
comments on the 1998 proposed regula
tions raised concerns about the imposition 
of tax on the former DB. In many cases, the 
DBs are minors who may not be aware of 
the existence of the account for their ben

efit. 
The term "'account owner" does not ap

pear in section 529. The definition of ac
count owner in §1.529-1(c) of the 1998 
proposed regulations was included to re
flect practices used at that time to facili
tate the establishment of accounts for mi
nor beneficiaries. In practice, the AO re
tains control over the selection of the DB 
and has personal access to the funds in the 
account. 

In order to assign the tax liability to the 
pany who has control over the account and 
is responsible for the change of any bene
ficiary, the fonhcoming notice of proposed 
rulemaking will provide that a change of 
DB that results in the imposition of any 
tax will be treated as a deemed distribu
tion to the AO followed by a new gift. 
Therefore. the AO will be liable for any 
gift or GST tax imposed on the change of 
the DB, and the AO must file gift and GST 
tax returns if required. This position com
pons with the income tax provision under 
§1.529-3(c)(l) of the 1998 proposed reg
ulations that treats a change of DB to a 
new DB who is not a member of the fam
ily of the former DB as a distribution to 
the AO, provided the AO has the author
ity to change the DB. Special rules may 
be needed to address situations in which a 
trust or an entity such as a bank, rather than 
an individual, is the AO. The IRS and the 
Treasury Depanment welcome comments 
regarding such special rules and on pos
sible alternative approaches to collecting 
any transfer taxes due upon a change of 
DB. 

B. AO's liability for tax imposed on any 
withdrawal by the AO from a section 529 
account for the AO 's OW11 benefit and on a 

change in AO. 

Section 529(c)(3)(A) provides that. in 

general, any distribution from a section 
529 account is includible in the gross in
come of the distributee in the manner pro
vided under section 72, to the extent not 
excluded from gross income under any 
other provision of chapter I of the Code. 
Section 529(c)(3)(A) does not limit the 
class of potential distributees. 

As discussed previously in this pream
ble, the AO of a section 529 account is 
the pany with control over the account. 
Concerns have been raised regarding the 
potential tax consequences in situations 
where the AO withdraws pan or all of the 
funds from the section 529 account for the 
AO's own benefit. For example, a con
tributor might attempt to avoid gift tax by 
making contributions that do not exceed 
the gift tax annual exclusion amount un
der section 2503(b) to multiple accounts 
having the same AO. The AO could then 
withdraw some or all of those funds for the 
AO's own benefit. The AO, as distribu
tee, would claim to owe only the income 
tax and a IO-percent additional tax on the 
earnings ponion of the withdrawal, while 
the taxpayer who contributed those funds 
would claim to owe no gift or GST tax. 

Concerns also have been raised regard
ing the possible tax consequences in sit
uations where an AO transfers control of 
the account to a new AO, or names him
self or herself (or the AO's spouse) as the 
DB. The IRS and the Treasury Depanment 
expect to develop additional rules to ad
dress these and other similar transactions 
by AOs, including (1) limiting AOs to in
dividuals; and, (2) making the AO liable 
for income tax on the entire amount of the 
funds distributed for the AO's benefit ex
cept to the extent that the AO can sub
stantiate that the AO made contributions 
to the section 529 account and, therefore, 
has an investment in the account within the 
meaning of section 72. The IRS and the 
Treasury Depanment welcome comments 
on such additional rules and on any alter
native approaches to preventing misuse by 
AOs of section 529 accounts. 



C. Application of transfer tax where 
permissible contributors to section 529 
accounts include persons other than 
individuals. 

Under section 529(b)(l), a QTP is a 
program under which a person may pur
chase tuition credits or certificates on be
half of a DB which entitle the DB to the 
waiver or payment of QHEEs or, in the 
case of a program established and main
tained by a State or agency or instrumen
tality thereof, may make contributions to 
an account which is established for the pur
pose of paying the QHEEs of the DB of 
the account. Section l.529-1 (c) of the 
1998 proposed regulations provides that, 
for purposes of section 529, the term "per
son" has the same meaning as under sec
tion 7701(a)(1). Section 7701(a)(1) pro
vides that, when the term "person" is used 
in the Code and not otherwise distinctly 
expressed or manifestly incompatible with 
the intent thereof, the term shall be con
strued to mean and include an individual, a 
trust, estate, partnership, association, com
pany or corporation. 

Since publication of the 1998 proposed 
regulations, this broad definition of "per
son" has raised questions concerning the 
application of the transfer tax and, in cer
tain situations, the income tax and the em
ployment tax. 

With respect to transfer taxes, section 
529(c)(2)(A) provides that any contribu
tion to a section 529 account on behalf 
of a DB shall be treated as a completed 
gift of a present interest in property to 
the DB. Section 2501(a) imposes a tax 
on the transfer of property by gift by an 
"individual." Under §25.2501-I(a) of the 
Gift Tax Regulations, the gift tax is not 
applicable to transfers by corporations or 
persons other than individuals, except as 
provided in §25.2511-(1)(h)(l). Section 
25.2511-(l)(h)(l) provides that a transfer 
of property by a corporation to an individ
ual is a gift to the individual by the stock
holders of the corporation. If the individ
ual is a stockholder, the transfer is a gift to 
the individual by the other stockholders to 
the extent it exceeds the individual's own 
interest in such amount as a stockholder. 

Because any contribution to a section 
529 account is treated as a completed gift, 
and because the gift tax is imposed only 
on individuals, it can be argued that the 
definition of "person" in section 529(b)(1) 

should be limited to individuals. Never
theless, the IRS and the Treasury Depart
ment believe it may be possible to inter
pret sections 529(b)(l) and 529(c)(2)(A) 
consistently without limiting the class of 
permissible contributors to individuals by 
providing special rules for contributions 
made by corporations, partnerships, es
tates, trusts, and other entities. For exam
ple, based on §25.2511-1(h)(l), a contri
bution by a person other than an individual 
may be treated as a separate gift by each 
beneficiary, member, shareholder, partner, 
etc., in an amount representing that indi
vidual's allocable share of the contribu
tion. 

Accordingly, the forthcoming notice of 
proposed rulemaking will follow the 1998 
proposed regulations in providing that the 
definition of "person" as used in section 
529(b)(l) will have the same meaning as 
under section 7701 (a)(1). 

The IRS and the Treasury Department 
welcome comments on whether the def
inition of "person" in section 529(b)(1) 
should be limited to individuals and on 
rules necessary to ensure appropriate 
transfer tax consequences in situations 
where persons other than individuals make 
contributions to section 529 accounts. In 
addition, comments are welcome as to 
whether the complexity of any special 
rules would outweigh the benefit of allow
ing non-individual contributors. 

Comments are also welcome regarding 
potential income tax consequences when 
contIibutions are made by non-individuals, 
such as a trust or estate, and whether the 
complexity of any special rules would out
weigh the benefit. For example, if a trust 
makes contributions to a section 529 ac
count, how should the trust treat the con
tributions to and distributions from the ac
count for income tax purposes? If the 
trustee of the trust is the AO, would the in
come tax treatment be the same? 

The IRS and the Treasury Department 
also have considered the possibility that 
employers may consider funding section 
529 accounts for employees' children or 
that a debtor may fund an account for the 
lender's child. Section 529 does not over
ride (or permit avoidance of) federal taxes 
otherwise applicable to payments that are 
not in the nature of gifts. The TRS and the 
Treasury Department believe that if such 
contributions are made, all necessary pro
cedures and reporting mechanisms must be 

in place to ensure the assessment and col
lection of all appropriate income, employ
ment, and gift taxes. The IRS and the Trea
sury Department welcome comments as to 
whether (and how) this could be accom
plished without undue burden. 

D. Special rules apply in the case of 
individuals who contribute to section 
529 accounts for their own benefit and 
in the case oj Uniform Gifts to Minors 
Act (UGMA) and Uniform Transfers 
to Minors Act (UTMA) accounts that 
contribute to such accounts jor the benefit 
of their minor beneficiaries. 

The 1998 proposed regulations do not 
address situations in which individuals 
contribute to section 529 accounts for their 
own benefit, or where UGMA and UTMA 
accounts make contributions for the bene
fit of their minor beneficiaries. (This situa
tion should be distinguished from a section 
529 account established with the program 
as an UGMA or UTMA account.) The 
IRS and the Treasury Department believe 
guidance is needed regarding contribu
tions by individuals for their own benefit 
and by UGMA and UTMA accounts for 
the benefit of their minor beneficiaries in 
order to ensure consistent tax treatment 
with section 529 accounts set up by per
sons for the benefit of other DBs. 

As stated in the previous paragraph, 
section 2501 (a) imposes a tax on the trans
fer of property by gift by an individual. 
Section 529(c)(2)(A) provides that any 
contribution to a section 529 account on 
behalf of any DB shall be treated as a com
pleted gift of a present interest in property 
to the DB. A contribution to a section 529 
account by the contributor for the con
tributor's own benefit cannot be treated 
as a completed gift because an individual 
cannot make a transfer of property to him
self or herself, and a transfer of property 
is a fundamental requirement for a com
pleted gift. Although there is no express 
statutory intent to prohibit the funding of 
a section 529 account for the contributor's 
own QHEEs, the transfer tax provisions of 
section 529 do not appear to contemplate 
such a result. 

Minor beneficiaries of UGMA and 
UTMA accounts are the beneficial owners 
of the accounts. In this respect, contri
butions to a section 529 account from an 
UGMA or UTMA account would be con-
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sidered to be contributions to the section 
529 accounts by the minor beneficiaries 
for their own benefit. 

The IRS and the Treasury Department 
recognize that individuals may want to 
save for their higher education expenses 
by contributing to section 529 accounts 
and that individuals might not have par
ents or other benefactors who are able or 
willing to make such contributions on their 
behalf. The IRS and the Treasury Depart
ment also acknowledge that section 529 
accounts provide an efficient method for 
UGMA and UTMA accounts to provide 
for the higher education expenses of their 
minor beneficiaries. 

Accordingly, it is anticipated that the 
notice of proposed rulemaking will allow 
contributions to section 529 accounts by 
individuals for their own benefit and by 
UGMA and UTMA accounts for the bene
fit of their minor beneficiaries. In order to 
ensure consistent transfer and income tax 
treatment under section 529 for these ac
counts and accounts created by persons for 
the benefit of other DBs, special rules will 
apply in cases of a subsequent change of 
the DB. 

When contributors set up section 529 
accounts naming themselves as DB (or 
UGMA and UTMA accounts set up such 
accounts for their minor beneficiaries) and 
subsequently change the DB, the change of 
DB from the contributor to any other per
son will be deemed to be a distribution to 
the contributor followed by a new contri
bution (as described in section 529(c)(2» 
of the account balance by the contributor 
to a new section 529 account for the new 
DB. It is anticipated that the deemed distri
bution to the contributor, followed by the 
new contribution of the account balance to 
a new section 529 account for the new DB, 
will be treated as a rollover (as described in 
section 529(c)(3)(C» and thus will not be 
subject to income tax or the I O-percent ad
ditional tax imposed by section 529(c)(6) 
if the new DB is a member of the family of 
the former DB. The new contribution by 
the contributor will be treated in the same 
way for transfer tax purposes as all other 
contributions to section 529 accounts un
der section 529(c)(2). If the change of DB 
in these situations results in any gift and/or 
GST tax. the contributor will be liable for 
the tax and must file gift and/or GST tax re
turns. However. the contributor may elect 
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to take advantage of the special5-year rule 
under section 529(c)(2)(B). 

E. Circumstances under lvhich the account 

oj (l deceased DB will be distributed to, 

and includible in, the gross estate of the 

deceased DB for estate tax purposes. 

Section 529(c)(4) provides that, with 
two exceptions, no amount shall be in
cludible in the gross estate of any individ
ual for purposes of the estate tax by rea
son of an interest in a section 529 account. 
The exception relevant to this discussion is 
for amounts distributed on account of the 
death of the DB. 

Under section 529(c)(4)(B), amounts 
distributed on account of the death of a DB 
are subject to estate tax. The legislative 
history (H.R. Rep. No. 148 at 328) makes 
no reference to the term "distributed" but 
provides that the value of any interest in a 
section 529 account will be includible in 
the estate of a DB. Section l.529-5(d)(3) 
of the 1998 proposed regulations adopts 
the position stated in the legislative his
tory. This position has raised several 
concerns because. under generally appli
cable transfer tax provisions, the gross 
estate of a decedent does not include prop
erty in which the decedent has no interest, 
or over which the decedent has no power 
or control. 

It is anticipated that the forthcoming no
tice of proposed rulemaking will provide 
the following rules regarding the tax con
sequences arising from the death of a DB. 

Rule I. If the AO distributes the entire 
section 529 account to the estate of the 
deceased DB within 6 months of the death 
of the DB, the value of the account will be 
included in the deceased DB's gross estate 
for federal estate tax purposes. 

Rule 2. If a successor DB is named in 
the section 529 account contract or pro
gram and the successor DB is a member 
of the family of the deceased DB and is in 
the same or a higher generation (as deter
mined under section 2651) as the deceased 
DB, the value of the account will not be in
cluded in the gross estate of the deceased 
DB for Federal estate tax purposes. 

Rule 3. If no successor DB is named 
in the section 529 account contract or pro
gram, but the AO names a successor DB 
who is a member of the family of the de
ceased DB and is in the same or a higher 
generation (as determined under section 

2651) as the deceased DB. the value of the 
account will not be included in the gross 
estate of the deceased DB for Federal es
tate tax purposes. 

Rule 4. If no successor DB is named 
in the section 529 account contract or pro
gram, and the AO does not name a new 
DB but instead withdraws all or part of the 
value of the account. the AO will be li
able for the income tax on the distribution, 
and the value of the account will not be in
cluded in the gross estate of the deceased 
DB for federal estate tax purposes. 

Rule 5. If, by the due date for filing the 
deceased DB's estate tax return, the AO 
has allowed funds to remain in the section 
529 account without naming a new DB, the 
account will be deemed to terminate with 
a distribution to the AO, and the AO will 
be liable for the income tax on the distribu
tion. The value of the account will not be 
included in the gross estate of the deceased 
DB for Federal estate tax purposes. 

III. Rules Governing the Function and 
Operation of QTPs and Section 529 

Accounts 

A. Rules for making the election under 
section 529(c)(2)(B) to treat contributions 
to a section 529 account as being made 
over a 5-year period. 

The IRS and the Treasury Depart
ment have received numerous taxpayer 
inquiries regarding the operation of and 
the procedures for making the 5-year elec
tion provided in section 529(c)(2)(B). 
Section 529(c)(2)(B) provides that, if the 
aggregate amount of contributions to a 
section 529 account during the calen
dar year by a donor exceeds the gift tax 
exclusion amount for such year under 
section 2503(b), the donor may elect to 
have the aggregate amount taken into ac
count, for purposes of section 2503(b), 
over the 5-year period beginning in such 
calendar year. The forthcoming notice of 
proposed rulemaking will provide the fol
lowing rules that clarify the circumstances 
and manner in which the election may be 
made. 

Rule 1. The election must be made on 
the last United States Gift (and Genera
tion-Skipping Transfer) Tax Return (Fonn 
709) filed on or before the due date of 
the return, including extensions actually 
granted, or, if a timely return is not filed, on 



the first gift tax return filed by the donor af
ter the due date. The election, once made, 
will be irrevocable, except that it may be 
revoked or modified on a subsequent re
turn that is filed on or before the due date, 
including extensions actually granted. 

Rule 2. The election applies to contri
butions to a section 529 account on behalf 
of a DB during a calendar year that exceed 
the gift tax exclusion amount for that year 
but are not in excess of five times the ex
elusion amount for the year. Any excess 
may not be taken into account ratably and 
is treated as a taxable gift in the calendar 
year of the contribution. 

Rule 2 is illustrated by the following 
examples: 

Example A. Assume the contributor makes con
tributions to a section 529 account on behalf of DB 
in 2007, when the gift tax annual exclusion amount 
under section 2503(b) is $12.000. If the contributor's 
aggregate contributions on behalf of DB in 2007 are 
$10,000. contributor may elect to account for the gift 
as 5 annual gifts of $6,000 to DB, beginning in 2007. 
Assuming the gift tax annual exclusion amount re
mains at $12,000 over the 5-year period covered by 
the election, the contributor could make additional 
gifts described in section 2503(b) of up to $6.000 in 
each of the 5 years to the same beneficiary wi thout 
the imposition of any gift tax. 

Example B. Assume the contributor makes con
tributions to a section 529 account on behalf of DB 
in 2007. when the gift tax annual exclusion amount 
under section 2503(b) is $12.000. If the contribu
tor's aggregate contributions on behalf of DB in 2007 
are $65.000. contributor may make the election under 
section 529(c)(2)(B) only with respect to that panion 
of (he contributions that is not in excess of $60,000 
(5 x $12,000). The $5,000 excess will be treated as a 
taxable gift by the contributor in 2007. 

Rule 3. The election may be made by a 
donor and the donor's spouse with respect 
to a gift considered to be made one-half by 
each spouse under section 2513. 

B. Income tax issues related to section 
529 accounts 

The IRS and the Treasury Department 
have received numerous inquiries relating 
to several income tax issues that will be ad-

dressed in the forthcoming notice of pro
posed rulemaking. The following items 
are illustrative of these inquiries and the 
IRS and the Treasury Department antici
pate addressing additional income tax mat
ters raised by comments. 

The notice of proposed rulemaking will 
provide formal guidance on how to recog
nize a loss in a section 529 account. Di
rection on this issue was first provided in 
Publication 970 (Tax Benefits for Educa
tion: For Use in Preparing 2002 Returns). 
Losses in section 529 accounts may be de
ducted as miscellaneous itemized deduc
tions subject to the 2% of adjusted gross 
income limit. Taxpayers will continue to 
be able to rely upon this interpretation. 

Section 529 is silent regarding whether 
distributions must be made from a section 
529 account in the same tax year as QHEEs 
were paid or incurred. Concerns have been 
raised that individuals could allow the ac
count to grow indefinitely on a tax-de
ferred basis before requesting reimburse
ment or use distributions in earlier years 
to pay QHEEs in later years. Accord
ingly, the IRS and the Treasury Depart
ment propose to adopt a rule that, in order 
for earnings to be excluded from income, 
any distribution from a section 529 ac
count during a calendar year must be used 
to pay QHEEs during the same calendar 
year or by March 31 of the following year, 
The IRS and the Treasury Department wel
come comments on rules necessary to en
sure that distributions from section 529 ac
counts are appropriately matched to the 
payment of QHEEs. 

C. Recordkeeping reguirements and 
administrative procedures 

The forthcoming notice of proposed 
rulemaking may contain recordkeeping 
requirements designed to facilitate the im
plementation of these new rules, including 
the proposed anti-abuse rule. QTPs may 

be required to collect and retain, and in 
some cases report to the IRS, certain infor
mation. Programs may also need to revise 
their program documents, administrative 
procedures, and promotional and required 
literature for AOs and DBs. The forth
coming notice of proposed rulemaking 
will provide a grace period of no less than 
15 months to implement most changes. 

The IRS and the Treasury Department 
welcome comments regarding the infor
mation that would be necessary to imple
ment the proposed anti-abuse rule, includ
ing a discussion of how to minimize the 
burden on QTPs of collecting or reporting 
such information. 

Request for Comments 

Before the notice of proposed rulemak
ing is issued, consideration will be given 
to any written comments that are submit
ted timely (a signed original and eight (8) 
copies) to the IRS. All comments will be 
available for public inspection and copy
ing. 

Drafting Information 

The principal authors of this ad
vance notice of proposed rulemaking 
are Mary Berman of the Office of Chief 
Counsel (Passthroughs and Special 
Industries) and Monice Rosenbaum of 
the Office of Chief Counsel (Tax-Exempt 
and Government Entities). However, 
other personnel from the IRS and the 
Treasury Department participated in its 
development. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on January 17. 
2008, 8:45 a.m., and published in the issue of the Federal 
Register for January 18.2008,73 FR. 3441) 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 25.-lnterest on 
Certain Home Mortgages 

A rC\enuc procedure pr(l\ ide, I,,;uer, of qualified 

Illortgage hond,. a, detined in ,eL·tlon 1.t3(a) of the 

Internal Rcwnue Code. and i"uers of mortgage 

credit certificates. 'h defined in ,ection 25(c). with 

I I ) the natiDn\\ Ide average purchase price for resi

dences located in the UllIted State>, and 12) average 

area purchase price safe harhors for residence, lo

cated in qatlstical areas in each state. the District 

DI' Colulllhia. Puerto Rico. the Northern Mariana 

hlands, American Samoa. the Virgin Island,. and 

Guam. See Rev Proc. 2008-17. page 5.t9. 

Section 42.-Low-lncome 
Housing Credit 

The adjusted applicable federal short-term. mid

term. and long-term rates are set forth for the month 

Dr March 200H. See Rev. Rul. 2008-11. page 541. 

Section 143.-Mortgage 
Revenue Bonds: Qualified 
Mortgage Bond and 
Qualified Veterans' 
Mortgage Bond 

A revenue procedure provides issuers of qualified 

mortgage bonds. as defined in section 143(a) of the 
Internal Revenue Code. and issuers of mortgage 

credit certitlcates, as defmed in section 25(c), with 

( I) the nationwide average purchase price for resi

dences located in the United States, and (2) average 

area purchase price sate harbors tor residences lo
cated In statistical areas in each state, the District 

or Columhia, Puerto Rico, the Northern Mariana 
blands, American Samoa, the Virgin Islands, and 
Guam. See Rev. Proc. 2008-17. page 5.t9. 

Section 162.-Trade or 
Business Expenses 
2{) CFR 1./{)2-27(e): ('erlilin emp/oree relllunera

lioll in <'ICcs.\ ,,(S/,()OO.()()O. 

Performance-based compensation. 
This ruling holds that compensation paid 
to an executive is not qualified perfor
mance-based compensation for purposes 
of section 162(m) of the Code, even if the 
compensation is paid upon the attainment 
of the performance goal, if the plan agree
ment or contract provides for payment of 
compensation to an executive upon the 
attainment of a performance goal or for 
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( I) termination without "cause" or for 
"good reason" or (2) voluntary retirement. 

Rev. Rul. 2008-13 

ISSUE 

Is compensation payable by a publicly 
held corporation to a covered employee 
(within the meaning of § 162(m)(3) of the 
Internal Revenue Code) considered "re
muneration payable solely on account of 
attainment of one or more performance 
goals" under § 162(m)( 4 )(C) if the plan or 
agreement under which the covered em
ployee is paid provides that the compensa
tion will be paid upon attainment of a per
formance goal and also provides that the 
compensation will be paid without regard 
to whether the performance goal is attained 
in either of the following situations: (i) 
the covered employee's employment is in
voluntarily terminated by the corporation 
without cause or the covered employee ter
minates his or her employment for good 
reason, or (ii) the covered employee re
tires. 

FACTS 

Company X is a publicly held corpora
tion within the meaning of § l62(m)(2), X 
maintains a bonus plan (Plan) that pays a 
cash award (Award) to covered employee 
E if X's earnings per share do not decrease 
during the calendar year, determined on 
December 31, 2009 (Performance Goal). 
In accordance with § 1.162-27(e)(2) of 
the Income Tax Regulations, X's compen
sation committee established the Perfor
mance Goal in writing within 90 days af
ter the commencement of the period of ser
vice to which the Performance Goal re
lates, and the Performance Goal satisfies 
§ 1.162-27(e)(2)(ii) and (iii), In 2009, X's 
earnings per share increase by seven per
cent. 

Situation I. 

The Plan provides that the Award will 
be paid to covered employee E if the Per
formance Goal is attained, The Plan also 
provides that, even if the Performance 

Goal is not attained. the Award will be paid 
if covered employee E dies or becomes 
disabled. or if X experiences a change of 
ownership or control. In addition. the Plan 
provides that the Award will be paid even 
if the Performance Goal is not attained if 
covered employee E is terminated by X 
without "cause" or if covered employee E 
voluntarily terminates his or her employ. 
ment with X for "good reason." 

The definition of "cause" in the Plan 
is (i) an act of willful misrepresentation, 
fraud or willful dishonesty intended to re
sult in substantial personal enrichment at 
the expense of X, (ii) willful misconduct 
with regard to X that was intended to have 
a material adverse impact on X, (iii) will· 
ful or reckless behavior that has a material 
adverse impact on X, (iv) willful failure to 
perform duties or follow written direction 
of the board of directors, or (v) conviction 
of, or pleading nolo contendre or guilty to 
a felony. The definition of "cause" does 
not include poor performance that does not 
involve one of the events described in the 
preceding sentence. 

The definition of "good reason" un
der the Plan is the occurrence of any of 
the following, without the executive's 
express written consent: (i) assignment 
of duties materially inconsistent with the 
executive's current authorities, duties, re
sponsibilities, and status, any reduction in 
the executive's title, position, or report· 
ing lines, or any material reduction in the 
executive's status, authorities, duties, or 
responsibilities, (ii) relocation of the ex
ecutive from the principal office of X or 
relocation of the principal office of X, (iii) 
reduction in the executive's base salary, 
(iv) reduction in the executive's overall 
level of participation in X incentive, ben
efit, or retirement plans, (v) failure of X 
to obtain assumption of the executive's 
employment agreement from a successor 
of X, or (vi) any other material breach of 
the executive's employment by X. 

Situation 2. 

The Plan provides that the Award will 
be paid to covered employee E if the Per
formance Goal is attained. The Plan also 
provides that the Award will be paid to 



covered employee E, even if the Perfor
mance Goal is not attained, if covered em
ployee E dies or becomes disabled or if X 
experiences a change of ownership or con
trol. In addition, the Plan provides that the 
Award will be paid to covered employee 
E even if the Performance Goal is not at
tained if covered employee E voluntarily 
retires during the calendar year. 

LAW 

Section 162(a)( 1) allows as a deduction 
all the ordinary and necessary expenses 
paid or incurred during the taxable year in 
carrying on any trade or business, includ
ing a reasonable allowance for salaries or 
other compensation for personal services 
actually rendered. 

Section I 62(m)(l ) provides that in thc 
case of any publicly held corporation, no 
deduction is allowed for applicable em
ployee remuneration with respect to any 
covered employee to the extent that the 
amount of the remuneration for the taxable 
year exceeds $1,000,000. 

Section 162(m)(3) provides that the 
term "covered employee" means any em
ployee of the taxpayer if (i) as of the close 
of the taxable year, such employee is the 
chief executive officer of the taxpayer or 
is an individual acting in such a capacity, 
or (ii) the total compensation of such em
ployee for the taxable year is required to be 
reported to shareholders under the Secu
rities Exchange Act of 1934 by reason of 
such employee being among the 4 highest 
compensated officers for the taxable year 
(other than the chief executive officer). 

Section 162(m)(4)(A) defines "applica
ble employee remuneration," with respect 
to any covered employee for any taxable 
year, generally as the aggregate amount al
lowable as a deduction for the taxable year 
(determined without regard to § 162(m» 
for remuneration for services performed 
by the employee (whether or not during the 
taxable year). 

. Section 162(m)( 4 )(C) provides that ap
plIcable employee remuneration does not 
include any remuneration payable solely 
on account of the attainment of one or 
more performance goals, but only if (i) 
the performance goals are determined by 
a compensation committee of the board of 
directors of the taxpayer which is com
prised solely of 2 or more outside direc
tors, (ii) the material terms under which the 

remuneration is to be paid, including the 
performance goals, are disclosed to share
holders and approved by a majority of the 
vote in a separate shareholder vote before 
payment of such remuneration, and (iii) 
before any payment of such remuneration. 
the compensation committee referred to 
in clause (i) certifies that the performance 
goals and other material terms were in fact 
satisfied. 

Section 1.162-27(b) provides that 
§ 162(m) precludes a deduction under 
chapter 1 of the Internal Revenue Code 
by any publicly held corporation for com
pensation paid to any covered employee 
to the extent that the compensation for the 
taxable year exceeds $1,000,000. Section 
1.162-27(e)(l) provides that the deduc
tion limit in § 1.162-27(b) does not apply 
to qualified performance-based compen
sation. Section 1.162-27( e)( I) further 
provides that qualified performance-based 
compensation is compensation that meets 
all of the requirements of § 1.162-27(e)(2) 
through (5). 

Section 1.162-27( e )(2)(i) provides, in 
part, that qualified performance-based 
compensation must be paid solely on ac
count of the attainment of one or more 
preestablished, objective performance 
goals. 

Section 1.162-27(e)(2)(v) provides 
that compensation does not satisfy the 
requirements of § 1.1 62-27(e)(2) if the 
facts and circumstances indicate that the 
employee would receive all or part of 
the compensation regardless of whether 
the performance goal is attained and that 
if the payment of compensation unde; 
a grant or award is only nominally or 
partially contingent on attaining a perfor
mance goal, none of the compensation 
payable under the grant or award will be 
considered performance-based. Section 
1.162-27(e)(2)(v) further provides that 
compensation does not fail to be qualified 
performance-based compensation merely 
because the plan allows the compensation 
to be payable upon death, disability, or 
change of ownership or control, although 
compensation actually paid on account of 
those events prior to the attainment of the 
performance goal would not satisfy the 
requirements of § 1.162-27(e)(2). 

The IRS and Treasury have not previ
ously issued any guidance on which tax
payers are entitled to rely that explicitly 

addresses the situations described in this 
revenue ruling. 

ANALYSIS 

Under § 162(m)(4)(C) and § 1.162-
27(e), compensation is not considered 
applicable employee remuneration, and 
thus is not subject to the $1,000,000 
limit in § 162(m)( 1), if it satisfies 
the requirements for "qualified 
performance-based compensation." 
Among these requirements is that 
the compensation is payable "solely" 
on account of the attainment of one 
or more performance goals. Under 
§ 1.162-27(e)(2)(v), compensation 
is not performance-based if the facts 
and circumstances indicate that the 
employee would receive all or part of 
the compensation regardless of whether 
the performance goal is attained. Section 
1.162-27(e)(2)(v) provides further that 
compensation does not fail to be qualified 
performance-based compensation merely 
because the plan allows the compensation 
to be payable upon death, disability, or 
change of ownership or control. 

Situation I. 

A covered employee's termination 
without "cause" or for "good reason" is 
not listed as a permissible payment event 
under § 1.162-27(e)(2)(v). As defined in 
the Plan, involuntary termination without 
"cause" may occur or a "good reason" 
(e.g., a reduction in title or base salary) 
may arise as a result of covered employee 
E's poor performance and failure to meet 
the Performance Goal. Therefore, un
der the facts and circumstances analysis, 
the compensation is not "remuneration 
payable solely on account of the attain
ment of one or more performance goals," 
as required by § 162(m)(4)(C). 

Situation 2. 

Voluntary retirement is not listed 
as a permissible payment event under 
§ I. I 62-27(e)(2)(v). Because retirement 
generally is a voluntary action within the 
control of the covered employee, the com
pensation is not "remuneration payable 
solely on account of the attainment of one 
or more performance goals." as required 
by § 162(m)(4)(C). 
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HOLDINGS 

Situation 1. 

The Award IS not qualified per-
formance-based compensation under 
§ 162(m)(4)(C) and § 1. 162-27(e)(2). 

Situation 2. 

The Award IS not qualified per-
formance-based compensation under 
§ 162(m)(4)(C) and § 1. I 62-27(e)(2). 

APPLICATION 

Pursuant to § 7805(b )(8), the holdings 
in this revenue ruling will not be applied 
to disallow a deduction for any compen
sation that otherwise satisfies the require
ments for qualifIed performance-based 
compensation under § 162(m)(4)(C) and 
§ 1.162-27( e) and that is paid under a plan, 
agreement, or contract that has payment 
terms similar to the terms described in this 
revenue ruling if either (i) the performance 
period for such compensation begins on or 
before January 1,2009 or (ii) the compen
sation is paid pursuant to the terms of an 
employment contract as in effect (without 
respect to future renewals or extensions, 
including renewals or extensions that oc
cur automatically absent further action of 
one or more of the parties to the contract) 
on February 21, 2008. For purposes of 
the preceding sentence, the performance 
period for such compensation is the period 
of service to which the performance goal 
applicable to such compensation relates. 
The relief under this paragraph does not 
extend to other issues under § 162(m) or 
to any other provision of the Code. 

DRAFTING INFORMATION 

This revenue ruling was prepared by 
Ken Griffin of the Office of the Division 
Counsel/Associate Chief Counsel (Tax Ex
empt & Government Entities). For further 
information regarding this revenue ruling, 
contact Mr. Griffin at (202) 622-6030 (not 
a toll-free call). 

Section 163.-lnterest 
(Also: Secrions 469. 702. 703.) 

Application of section 163(d) to lim
ited partners in a trader partnership. 

520 2008-1 C.B. 

This ruling explains how section 163(d) of 

the Code applies to a noncorporate limited 
partner's distributive share of the interest 
expense allocable to the partnership's trade 

or business of trading securities, if the lim
ited partner does not materially participate. 

Rev. Rul. 2008-12 

ISSUE 

Is a non corporate limited partner's dis

tributive share of partnership interest ex
pense incurred in the trade or business of 
trading securities by the partnership sub
ject to the limitation on the deduction of 
investment interest in § 163(d) of the In
ternal Revenue Code? 

FACTS 

PRS is a partnership that is engaged 
solely in the trade or business of trading 
securities for its own account and not for 
customers. LP is a taxpayer other than a 
corporation (a noncorporate taxpayer) that 
owns an interest in PRS as a limited part
ner. LP does not materially participate (as 
that term is used in § 469) in the activity in 
which PRS is engaged. 

PRS incurs indebtedness in its trade or 
business of trading securities. LP's dis
tributive share of the income, gain, loss, 
deduction, or credit of PRS includes inter
est expense incurred on this indebtedness. 

LAW AND ANALYSIS 

Section 703 provides that the taxable in
come of a partnership is computed in the 
same manner as an individual, except that 
items described in § 702 must be sepa
rately stated and certain deductions are not 
allowed to the partnership. 

Section 702(a)(7) provides that each 
partner in determining its income tax is 
required to take into account separately 
its distributive share of the partnership 
items of income, gain, loss, deductions, 
and credits to the extent provided by reg
ulations. 

Under § l.702-1(a)(8)(ii) of the In
come Tax Regulations, each partner must 
take into account separately its distributive 
share of any partnership item that, if sep
arately taken into account by any partner, 
would result in an income tax liability for 
that partner, or for any other person, dif
ferent from that which would result if that 

partner did not take the item into account 

separately. 
Section 1.702-1 (b) provides that the 

character in the hands of a partner of any 
item of income, gain, loss, deduction or 

credit is determined as if such item were 
realized directly from the source from 
which realized by the partnership or in
curred in the same manner as incurred by 
the partnership. 

Section 163(a) provides that, in gen
eral, a deduction is allowed for all inter
est paid or accrued within the taxable year 
on indebtedness. Section 163(h)(l) pro
vides that a noncorporate taxpayer is not 
entitled to a deduction for personal inter
est paid or accrued during the taxable year. 
Section 163(h)(2) provides that personal 
interest does not include interest paid or 
accrued on indebtedness properly alloca
ble to a trade or business (other than the 
trade or business of performing services as 
an employee) or investment interest, as de
fined in § 163(d). 

Section 163(d)(l) provides that the 
amount allowed as a deduction for invest
ment interest for any taxable year by a 
noncorporate taxpayer shall not exceed 
the amount of the taxpayer's net invest
ment income for the taxable year. Section 
163(d)(3)(A) provides that the term "in
vestment interest" means any interest 
allowable as a deduction that is paid or ac
crued on indebtedness properly allocable 
to property held for investment. 

Section 163(d)(5)(A)(ii) provides that 
the term "property held for investment" 
shall include any interest held by a tax
payer in an activity involving the conduct 
of a trade or business that is not a passive 
activity and with respect to which the tax
payer does not materially participate. Un
der § 163(d)(5)(C), the terms "activity", 
"passive activity", and "materially partici
pate" have the meanings given such terms 
by § 469. 

Section 1.469-IT(e)(6) provides that 
an activity of trading personal property for 
the account of owners of interests in the 
activity is not a passive activity (without 
regard to whether such activity is a trade 
or business activity). The term "personal 
property" has the meaning provided for 
such term in § lO92(d) without regard to 
paragraph (3) thereof. 

Section 1.469--4(a) provides that a tax
payer's activity includes an activity con
ducted through a partnership. Also, un-



der § 1.469-2T(c), an interest in an activity 
includes both an interest in property used 
in an activity and an interest in an activity 
held through a partnership. 

The trading business of PRS involves 
the conduct of a trade or business which is 
not a passive activity. Because LP does not 
materially participate in the trading busi
ness of PRS, LP's interest in the trading 
business ofPRS is an interest in an activity 
that is property held for investment within 
the meaning of § 163(d)(5)(A)(ii). 

Accordingly, because LP's distributive 
share of the interest paid or accrued on 
the indebtedness of PRS is allocable to the 
trading activity of PRS, it is investment 
interest described in § 163(d)(3) and sub
ject to the investment interest limitation in 
§ 163(d)(1). 

Because the degree of participation by 
each noncorporate partner of PRS could 
limit the deductibility of the interest ex
pense allocable to its trading business, 
PRS must separately state this expense. 

HOLDING 

A noncorporate limited partner's dis
tributive share of the interest expense on 
indebtedness allocable to the partnership's 
trade or business of trading securities is in
vestment interest described in § 163( d)(3) 
and subject to the limitation on the deduc
tion of investment interest in § I 63(d)(l ), 
if the limited partner does not materially 
participate in the trading activity. 

DRAFTING INFORMATION 

The principal author of this revenue rul
ing is Faith P. Colson of the Office of 
Associate Chief Counsel (Passthroughs & 
Special Industries). For further informa
tion regarding this revenue ruling, contact 
Faith P. Colson at (202) 622-3060 (not a 
toll-free call). 

Section 280G.-Golden 
Parachute Payments 

Federal short-term, mid-term, and long-term rates 

are set forth for the month of March 2008. See Rev. 

Rul. 2008-11, page 541. 

Section 382.-Limitation 
on Net Operating Loss 
Carryforwards and Certain 
Built-In Losses Following 
Ownership Change 

The adjusted applicable federal long-term rate is 
set forth for the month of March 2008. See Rev. Rul. 
2008-11, page 541. 

Section 412.-Minimum 
Funding Standards 

The adjusted applicable federal short-term. mid

term, and long-term rates are set forth for the month 
of March 2008. See Rev. Rul. 2008-11, page 541. 

Section 467.-Certain 
Payments for the Use of 
Property or Services 

The adjusted applicable federal short-term, mid
term, and long-term rates are set forth for the month 

of March 2008. See Rev. Rul. 2008-11, page 541. 

Section 468.-Special 
Rules for Mining and Solid 
Waste Reclamation and 
Closing Costs 

The adjusted applicable federal short-term, mid
term, and long-term rates are set forth for the month 

of March 2008. See Rev. Rul. 2008-11, page 541. 

Section 468A.-Special 
Rules for Nuclear 
Decommissioning Costs 
26 CFR 1.468A-IT Nucleurdecommissioning costs; 
general rules (temporary). 

T.D.9374 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 602 

Nuclear Decommissioning 
Funds 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

SUMMARY: This document contains 
final and temporary regulations under sec
tion 468A of the Internal Revenue Code 
relating to deductions for contributions 
to trusts maintained for decommissioning 
nuclear power plants. The temporary reg
ulations affect most taxpayers that own 
an interest in a nuclear power plant and 
reflect recent statutory changes. The text 
of these temporary regulations also serves 
as the text of the proposed regulations 
(REG-147290-05) set forth in the notice 
of proposed rulemaking on this subject in 
this issue of the Bulletin. 

DATES: Effective Date: These regulations 
are effective on December 31, 2007. 

Applicability Dates: For dates of appli
cability, see § 1.468A-9T. 

FOR FURTHER INFORMATION 
CONTACT: Patrick S. Kirwan, (202) 
622-3110 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

These temporary regulations are being 
issued without prior notice and public pro
cedure pursuant to the Administrative Pro
cedure Act (5 U.S.c. 553). For this reason, 
the collections of information contained 
in these regulations have been approved 
by the Office of Management and Budget 
on a temporary basis under control num
ber 1545-2091 and pending receipt and re
view of comments, may be approved for a 
period of three years. Responses to these 
collections of information are required to 
obtain a tax benefit. 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless the 
collection of information displays a valid 
OMB control number. 

For further information concerning this 
collection of information, and where to 
submit comments on the collection of in
formation and the accuracy of the esti
mated burden, and suggestions for reduc
ing this burden, please refer to the pream
ble of the cross-referencing notice of pro
posed rulemaking published in this issue of 
the Bulletin. 

Books or records relating to a collection 
ACTION: Final and Temporary regula- of information must be retained as long 
tion. as their contents may become material in 
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the administration of any internal revenue 

law. Generally, tax returns and tax return 

infonnation are confidential, as required 
by 26 U.S.c. 6103. 

Background 

This document contains amendments to 
26 CFR part I providing temporary reg
ulations under section 468A of the Inter
nal Revenue Code of 1986 (Code). Sec
tion 468A was amended by section 1310 
of the Energy Policy Act of 2005 (the En
ergy Policy Act), Public Law 109-58 (119 
Stat. 594). 

Explanation of Provisions 

Section 468A provides a deduction for 
amounts contributed to a qualified nuclear 
decommissioning reserve fund. Under 
prior law, the deduction was limited to 
the lesser of the amount included in the 
utility's cost of service for ratemaking 
purposes or the ruling amount. As a re
sult, only regulated utilities could take 
advantage of section 468A. The Energy 
Policy Act amendment of section 468A 
eliminated the cost-of-service limitation. 
Accordingly, decommissioning costs of an 
unregulated nuclear power plant may now 
be funded by deductible contributions to a 
qualified nuclear decommissioning fund. 

Under prior law, deductible contribu
tions were also limited to the amount nec
essary to fund the plant's post-1983 nu
clear decommissioning costs (determined 
as if decommissioning costs accrued rat
ably over the estimated useful life of the 
plant). The Energy Policy Act amendment 
of section 468A also eliminated this lim
itation. Accordingly, taxpayers may now 
fund the entire cost of decommissioning a 
plant through a qualified nuclear decom
missioning fund. 

A plant's pre-1984 nuclear decommis
sioning costs can be funded by increasing 
the annual deductible contributions over 
the remaining useful life of the plant. In 
addition, however, the Energy Policy Act 
amendments to section 468A permit more 
rapid funding of the pre-1984 costs. A 
taxpayer may contribute, in a single tax
able year, all or any portion of the amount 
needed to fund pre-1984 nuclear decom
missioning costs that have not been pre
viously funded (a "special transfer"). A 
special transfer is not deductible in full 
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in the year the contribution is made. In
stead, the deduction is allowed ratably over 

the remaining useful life of the nuclear 
plant. Gain or loss is not recognized on any 

special transfer, and the transferred assets 
have a carryover basis. 

Section 468A allows a deduction only 
if the Internal Revenue Service has given 

the taxpayer a schedule of ruling amounts 
(that is, a schedule specifying the maxi
mum deductible contribution that can be 
made in each taxable year). The Energy 
Policy Act amendments provide that the 
taxpayer must obtain a new schedule of 
ruling amounts when the Nuclear Regula
tory Commission (NRC) extends the oper

ating license of the plant. 

Useful Life 

The schedule of ruling amounts may not 
provide for more rapid than level funding 
over the estimated useful life of the nuclear 
power plant. Also, as noted above, deduc
tions for special transfers are allowed rat
ably over the plant's remaining useful life. 
Under the current regulations, the useful 
life of the plant begins on the first day of 
the taxable year that includes the date that 
the nuclear power plant begins commer
cial operations, and ends on the last day of 
the taxable year that includes the estimated 
date on which the nuclear power plant will 
no longer be included in the taxpayer's 
rate base for ratemaking purposes. The 
proposed and temporary regulations retain 
this general framework for plants that were 
regulated by a public utility commission 
(PUC) before January 1,2006, and permit 
the use of any reasonable method to deter
mine the end of the estimated useful life 
for all other plants. The current regulations 
require adjustments to the estimated use
fullife to reflect changes in PUC assump
tions regarding useful life. The proposed 
and temporary regulations eliminate this 
requirement. Taxpayers will, however, be 
permitted to establish that a change in the 
plant's useful life is appropriate and may 
use the assumptions used in the most re
cent ratemaking proceeding as support for 
such a change. 

Previously Excluded Amount 

Section 468A(f) provides that the 
amount of the special transfer with respect 
to a nuclear power plant may not exceed 

"the present value of the portion of the 
total nuclear decommissioning costs with 

respect to such nuclear power plant pre
viously excluded for such nuclear power 
plant under section 468A(d)(2)(A) as in 
effect immediately before the date of the 
enactment of [the Energy Policy Act)." 
The legislative history (footnote 15 of 
H. Rep. 109-45) provides the following 
explanation of this rule: 

For example. if $100 is the present 
value of the total decommissioning 
costs of a nuclear powerplant, and if 
under present law the qualified fund 
is only permitted to accumulate $75 
of decommissioning costs over such 
plant's estimated life (because the qual
ified fund was not in existence during 
25 percent of the useful life of the nu
clear powerplant), a taxpayer could 
contribute $25 to the qualified fund 
under this component of the provision. 

The proposed and temporary regulations 
permit taxpayers to compute the maximum 
special transfer amount by (i) calculating 
the present value of the future decom
missioning liability and (ii) reducing that 
present value by the amount of decommis
sioning costs that, under the law in effect 
before the enactment of the Energy Pol
icy Act, could have been funded through 
a qualified fund. For this purpose, the 
amount of decommissioning costs that 
could have been funded through a quali
fied fund is determined by multiplying the 
present value of the future decommission
ing liability by the qualifying percentage 
that, under the law in effect before the 
enactment of the Energy Policy Act, was 
used to determine the amount of decom
missioning costs that could be funded 
through a qualified fund. 

Special Transfers of Property 

Taxpayers may make special transfers 
of property other than cash. The legislative 
history (footnote 16 of H. Rep. 109-45) 
includes the following discussion relating 
to such transfers: 

A taxpayer recognizes no gain or loss 
on the contribution of property to a 
qualified fund under this special rule. 
The qualified fund will take a trans
ferred (carryover) basis in such prop
erty. Correspondingly, a taxpayer's 
deduction (over the estimated life of 
the powerplant) is to be based on the 



adjusted tax basis of the property con
tributed rather than the fair market 
value of such property. 

Although the deduction for contributed 
property is limited to the adjusted basis of 
the property, the regulations provide that 
the limitation on the amount of the special 
transfer is applied using the fair market 
value of the contributed property rather 
than its basis. This rule is necessary to 
prevent overfunding of the qualified fund. 

Transfers to Related Persons 

Although deductions for special trans
fers are generally allowed ratably over the 
plant's remaining useful life, a special rule 
applies if the fund is transferred before the 
end of the remaining useful life. In that 
case, the entire remaining deduction for the 
special transfer is allowed in the year the 
fund is transferred. This acceleration al
lows the taxpayer to close its books on the 
asset. We have been asked to provide guid
ance on whether this acceleration would 
apply in the case of a transaction that qual
ifies for nonrecognition treatment (for ex
ample, under section 351). The IRS and 
Treasury believe that the acceleration ap
plies but provides an inappropriate bene
fit to a taxpayer that directly or indirectly 
retains an interest in the plant. Conse
quently, in the case of a transfer of a quali
fied nuclear decommissioning fund to a re
lated person, the regulations provide that 
the transferee's ruling amounts will be ad
justed to the extent necessary to offset the 
inappropriate benefit provided by the ac
celeration of deductions. 

Special Transfers in Multiple Taxable 
Years 

It may be necessary (for example, if as
sets are held in funds with penalties for 
early withdrawal) for taxpayers to spread 
the special transfer across more than one 
taxable year. The regulations provide that 
contributions in multiple years are permis
sible and include an example describing 
a special transfer spread across multiple 
years. 

New Schedules of Ruling Amounts 

Under prior law, only regulated utilities 
could take advantage of section 468A and 
the IRS could rely upon the PUC with 
regulatory jurisdiction over the taxpayer 

to ensure that accurate and reasonable 
assumptions were used in calculating 
decommissioning cost of service for pur
poses of rate orders. Accordingly, the 
existing regulations require the taxpayer to 
use the PUC's assumptions in calculating 
the taxpayer's schedule of ruling amounts 
and to submit as part of the request for a 
schedule of ruling amounts "a description 
of the assumptions, estimates, and other 
factors that were used" by "each public 
utility commission that has determined the 
amount of decommissioning costs to be 
included in the taxpayer's cost of service 
for ratemaking purposes." 

Under current law, any taxpayer with an 
interest in a nuclear power plant may main
tain a qualified nuclear decommissioning 
fund with respect to that interest, without 
regard to whether the taxpayer is, or ever 
has been, regulated by a PUc. The tempo
rary and proposed regulations provide that, 
in the case of a plant that is currently sub
ject to PUC regulation, the assumptions 
used by the PUC in determining decom
missioning costs for the plant must be pro
vided in the submission of the proposed 
schedule of ruling amounts. The taxpayer 
submitting the proposed schedule is not re
quired to use the PUC's assumptions in 
calculating the proposed schedule, but is 
required to base the schedule upon reason
able assumptions. 

Under the temporary and proposed 
regulations, the electing taxpayer bears 
the burden of demonstrating that the re
quested schedule is based upon reasonable 
assumptions and is consistent with the 
principles and provisions of the appli
cable regulatory provisions. A taxpayer 
that remains subject to the ratemaking 
jurisdiction of a PUC and that calculates 
its schedule of ruling amounts using the 
assumptions described by the PUC in 
its most recent rate order will generally 
satisfy this burden of proof. In addi
tion, a taxpayer that owns an interest in 
a deregulated nuclear plant may submit 
assumptions used by a PUC that formerly 
had regulatory jurisdiction over the plant 
as support for the assumptions used in cal
culating the taxpayer's proposed schedule 
of ruling amounts, with the understanding 
that the PUC assumptions may be given 
less weight if they are out of date or were 
developed in a proceeding for a different 
taxpayer. The use of other industry stan
dards, such as the assumptions underlying 

the taxpayer's most recent financial assur
ance filing with the NRC, is an alternative 
means of demonstrating that the taxpayer 
has calculated its proposed schedule of 
ruling amounts on a reasonable basis. On 
the other hand, consistency with financial 
accounting statements is not sufficient, in 
the absence of other supporting evidence, 
to meet the taxpayer's burden of proof. 

Additional Provisions and Changes 

The regulations follow the statute in 
requiring taxpayers to request a new 
schedule of ruling amounts in any taxable 
year that the NRC extends the operating 
license for the plant. In addition, the regu
lations provide that a separate schedule of 
ruling amounts (a "schedule of deduction 
amounts") must be obtained from the Sec
retary before deductions may be claimed 
with respect to a special transfer. 

Finally, many conforming amend
ments have been made to the existing 
regulations reflecting the elimination of 
the cost-of-service limitation and the 
post-1983 decommissioning cost limita
tion, and to eliminate obsolete provisions. 

Effective! Applicability Date 

The temporary regulations are appli
cable on December 31, 2007, and apply 
with respect to taxable years ending on or 
after such date. During the period between 
January 1,2006, and December 31, 2007, 
a taxpayer may use any reasonable method 
consistent with the principles and provi
sions of section 468A to determine the 
schedule of ruling amounts or the sched
ule of deduction amounts. A taxpayer 
may apply the provisions of §§ 1.468A-I T 
through 1.468A-8T to taxable years end
ing on or after January 1, 2006, and be
fore December 31, 2007, provided that 
the taxpayer applies all provisions in 
§§ 1.468A-l T through 1,468A-8T to the 
taxable year. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been determined 
that section 553(b) and Cd) of the Admin
istrative Procedure Act (5 U.S.C. chapter 
5) does not apply to these regulations. For 
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applicability of the Regulatory Flexibility 
Act (5 U.S.c. chapter 6), please refer to the 

Special Analyses section of the preamble 
to the cross-reference notice of proposed 
rulemaking published in this issue of the 
Bulletin. Pursuant to section 7805(f) of 
the Code. these regulations have been sub

mitted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on their impact on small busi

ness. 

Drafting Information 

The principal author of these regula
tions is Patrick S. Kirwan, Office of As
sociate Chief Counsel (Passthroughs and 
Special Industries). However, other per
sonnel from the IRS and Treasury Depart
ment participated in their development. 

* * * * * 
Amendments to the Regulations 

Accordingly, 26 CFR parts I and 602 
are amended as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I is amended by adding an entry in 
numerical order to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Section 1.468A-5T also issued under 

26 U.S.c. 468A(e)(5). * * * 
§§ 1.468A-O through 1.468A-8 [Re

moved] 
Par. 2. Sections 1.468A-O through 

1.468A-8 are removed. 
Par. 3. Sections 1.468A-OT through 

1.468A-9T are added to read as follows: 

§ 1.468A-OT Nuclear decommissioning 
costs; table of contents. 

This section lists the paragraphs 
contained in § § 1.468A-l T through 
1.468A-9T. 

§1.468A-IT Nuclear decommissioning 
costs; general rules (temporary). 

(a) Introduction. 
(b) Definitions. 

(c) Special rules applicable to certain 
experimental nuclear facilities. 
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§1.468A-2T Treatment of electing 
taxpayer (temporary). 

(a) In general. 

(b) Limitation on payments to a nuclear 
decommissioning fund. 

( I) In general. 
(2) Excess contributions not deductible. 
(c) Deemed payment rules. 
(d) Treatment of distributions. 

(1) In general. 
(2) Exceptions to inclusion in gross in

come. 
(i) Payment of administrative costs and 

incidental expenses. 
(ii) Withdrawals of excess contribu

tions. 
(iii) Actual distributions of amounts in

cluded in gross income as deemed distri
butions. 

(e) Deduction when economic perfor
mance occurs. 

§1.468A-3T Ruling amount (temporary). 

(a) In general. 
(b) Level funding limitation. 
(c) Funding period. 
(d) Decommissioning costs allocable to 

a fund. 
(I) General rule. 
(2) Total estimated cost of decommis

siOnmg. 
(3) Taxpayer's share. 
(e) Manner of requesting schedule of 

ruling amounts. 
(1) In general. 
(2) Information required. 
(3) Administrative procedures. 
(f) Review and revision of schedule of 

ruling amounts. 
(I) Mandatory review. 
(2) Elective review. 
(3) Determination of revised schedule 

of ruling amounts. 
(g) Special rule permitting payments to 

a nuclear decommissioning fund before re
ceipt of an initial or revised ruling amount 
applicable to a taxable year. 

§J.468A-4T Treatment of nuclear 
decommissioning fund (temporary). 

(a) In general. 
(b) Modified gross income. 
(c) Special rules. 
(I) Period for computation of modified 

gross income. 

(2) Gain or loss upon distribution of 

property by a fund. 
(3) Denial of credits against tax. 
(4) Other corporate taxes inapplicable. 
(d) Treatment as corporation for pur-

poses of subtitle F. 

§J.468A-5T Nuclear decommissioning 

fund-miscellalleous provisions 
(temporary). 

(a) Qualification requirements. 
(I) In general. 

(2) Limitation on contributions. 
(3) Limitation on use of fund. 
(i) In general. 

(ii) Definition of administrative costs 
and expenses. 

(4) Trust provisions. 
(b) Prohibitions against self-dealing. 
(1) In general. 
(2) Self-dealing defined. 
(3) Disqualified person defined. 
(c) Disqualification of nuclear decom-

missioning fund. 
(l) In general. 
(2) Exception to disqualification. 
(i) In general. 
(ii) Excess contribution defined. 
(iii) Taxation of income attributable to 

an excess contribution. 
(3) Effect of disqualification. 
(4) Further effects of disqualification. 
(d) Termination of nuclear decommis-

sioning fund upon substantial completion 
of decommissioning. 

(l) In general. 
(2) Additional rules. 
(3) Substantial completion of decom

missioning defined. 

§1.468A-6T Disposition of an interest in 
a nuclear power plant (temporary). 

(a) In general. 
(b) Requirements. 
(c) Tax consequences. 
(1) The transferor and its Fund. 
(2) The transferee and its Fund. 
(3) Basis. 
(d) Determination of proportionate 

amount. 
(e) Calculation of schedule of rul

ing amounts and schedule of deduction 
amounts for dispositions described in this 
section. 

(l) Transferor. 

(i) Taxable year of disposition. 



(ii) Taxable years after the disposition. 
(2) Transferee. 
(i) Taxable year of disposition. 
(ii) Taxable years after the disposition. 
(3) Example. 
(f) Anti-abuse provision. 

§1.468A-7T Manner of and time for 
making election (temporary). 

(a) In general. 
(b) Required information. 

§1.468A-8T Special transfers to qualified 
funds pursuant to section 468A(f) 
(temporary). 

(a) General rule. 
(1) In general. 
(2) Previously excluded amount. 
(3) Transfers in multiple years. 
(4) Contributions of property. 
(b) Deduction for amounts transferred. 
(1) In general. 
(2) Denial of deduction for previously 

deducted amounts. 
(3) Transfers of qualified nuclear de

commissioning funds. 
(4) Special rules. 
(i) Gain or loss not recognized on trans

fers to fund. 
(ii) Transfers of appreciated property to 

fund. 
(c) New ruling amount required. 
(l) In general. 
(2) Transfers in multiple taxable years. 
(d) Manner of requesting schedule of 

deduction amounts. 
( I) In general. 
(2) Information required. 
(3) Statement required. 
(4) Administrative procedures. 

§1.468A-9T Effective/applicability date 
and transitional rules (temporary). 

(a) Effective date. 
(b) Transitional rules. 
(1) Schedules of ruling amounts based 

on prior regulations. 
(2) Nuclear decommissioning fund 

qualification requirements. 
(3) Use of formula method. 

§1.468A-IT Nuclear decommissioning 
costs; general rules (temporary). 

(a) Introduction. Section 468A pro
vides an elective method for taking into 
account nuclear decommissioning costs 

for Federal income tax purposes. In gen
eral, an eligible taxpayer that elects the 
application of section 468A pursuant to 

the rules contained in § 1.468A-7T is al
lowed a deduction (as determined under 
§ 1.468A-2T) for the taxable year in which 
the taxpayer makes a cash payment to a 
nuclear decommissioning fund. Taxpay
ers using an accrual method of accounting 
that do not elect the application of section 
468A are not allowed a deduction for nu
clear decommissioning costs prior to the 
taxable year in which economic perfor
mance occurs with respect to such costs 
(see secti on 461 (h». 

(b) Definitions. The following terms 
are defined for purposes of section 468A 
and the regulations: 

(1) The term eligible taxpayer means 
any taxpayer that possesses a qualifying 
interest in a nuclear power plant (includ
ing a nuclear power plant that is under con
struction). 

(2) The term qualifying interest 
means-

(i) A direct ownership interest; and 
(ii) A leasehold interest in any portion 

of a nuclear power plant if-
(A) The holder of the leasehold interest 

is primarily liable under Federal or State 
law for decommissioning such portion of 
the nuclear power plant; and 

(B) No other person establishes a nu
clear decommissioning fund with respect 
to such portion of the nuclear power plant. 

(3) A direct ownership interest includes 
an interest held as a tenant in common or 
joint tenant, but does not include stock in 
a corporation that owns a nuclear power 
plant or an interest in a partnership that 
owns a nuclear power plant. Thus, in 
the case of a partnership that owns a nu
clear power plant. the election under sec
tion 468A must be made by the partner
ship and not by the partners. In the case of 
an unincorporated organization described 
in § 1.761-2(a)(3) that elects under section 
761(a) to be excluded from the applica
tion of subchapter K, each taxpayer that is 
a co-owner of the nuclear power plant is 
eligible to make a separate election under 
section 468A. 

(4) The terms nuclear decommissioning 
fund and qualified nuclear decommission
ing fund mean a fund that satisfies the re
quirements of § 1.468A-5T. The term non
qualified fund means a fund that does not 
satisfy those requirements. 

(5) The term nuclear power plant 
means any nuclear power reactor that is 
used predominantly in the trade or busi
ness of the furnishing or sale of electric 
energy. Each unit (that is, nuclear reactor) 
located on a multi-unit site is a separate 
nuclear power plant. The term nuclear 
power plant also includes the portion of 
the common facilities of a multi-unit site 
allocable to a unit on that site. 

(6) The term nuclear decommissioning 
costs or decommissioning costs means all 
otherwise deductible expenses to be in
curred in connection with the entombment, 
decontamination, dismantlement, removal 
and disposal of the structures, systems and 
components of a nuclear power plant that 
has permanently ceased the production of 
electric energy. Such term includes all oth
erwise deductible expenses to be incurred 
in connection with the preparation for de
commissioning, such as engineering and 
other planning expenses, and all otherwise 
deductible expenses to be incurred with re
spect to the plant after the actual decom
missioning occurs, such as physical se
curity and radiation monitoring expenses. 
Such term does not include otherwise de
ductible expenses to be incurred in con
nection with the disposal of spent nuclear 
fuel under the Nuclear Waste Policy Act of 
1982 (Public Law 97-425). An expense is 
otherwise deductible for purposes of this 
paragraph (b)(6) if it would be deductible 
under chapter I of the Internal Revenue 
Code without regard to section 280B. 

(7) The term public utility commission 
means any State or political subdivision 
thereof, any agency, instrumentality or ju
dicial body of the United States, or any ju
dicial body, commission or other similar 
body of the District of Columbia or of any 
State or any political subdivision thereof 
that establishes or approves rates for the 
furnishing or sale of electric energy. 

(8) The term ratemaking proceeding 
means any proceeding before a public 
utility commission in which rates for the 
furnishing or sale of electric energy are 
established or approved. Such term in
cludes a generic proceeding that applies 
to two or more taxpayers that are subject 
to the jurisdiction of a single public utility 
commission. 

(9) The term special transfer means 
any transfer of funds to a qualified nu
clear decommissioning fund pursuant to 
§ 1.468A-8T. 

2008-1 C.B. 525 



(c) Special rLiles applicable to certain 

experimental Ill/clear facilitiE's. (I) The 

owner of a qualifying interest in an exper

imental nuclear facility possesses a quali

fying interest in a nuclear power plant for 

purposes of paragraph (b) of this section if 

such person is engaged in the trade or busi

ness of the furnishing or sale of electric en

ergy. 

(2) An owner of stock in a corpora

tion that owns an experimental nuclear fa

cility possesses a qualifying interest in a 

nuclear power plant for purposes of para
graph (b)( I) of this section if-

(i) Such stockholder satisfies the con

ditions of paragraph (c)( I) of this section; 
and 

(ii) The corporation that directly owns 
the facility is not engaged in the trade or 
business of the furnishing or sale of elec
tric energy. 

(3) For purposes of this paragraph (C), 

an experimental nuclear facility is a nu
clear power reactor that is used predom
inantly for the purpose of conducting ex
perimentation and research. 

.9 J .46~A-2T Treatment of electing 
taxpayer (temporary). 

(a) In general. An eligible taxpayer that 
elects the application of section 468A pur
suant to the rules contained in § 1.468A-7T 
(an electing taxpayer) is allowed a deduc
tion for the taxable year in which the tax
payer makes a cash payment (or is deemed 
to make a cash payment as provided in 
paragraph (c) of this section) to a nuclear 
decommissioning fund and for any taxable 
year in which a deduction is allowed for a 
special transfer described in § 1.468A-8T. 
The amount of the deduction for any tax
able year equals the total amount of cash 
payments made (or deemed made) by the 
electing taxpayer to a nuclear decommis
sioning fund (or nuclear decommissioning 
funds) during such taxable year under this 
section, plus any amount allowable as a 
deduction in that taxable year for a spe
cial transfer described in § 1.46SA-ST. The 
amount of a special transfer permitted un
der § 1.46SA-ST is not treated as a cash 
payment for purposes of this paragraph (a). 
and a taxpayer making a special transfer is 
allowed a ratable deduction in each taxable 
year during the remaining useful life of the 
nuclear power plant for the special transfer. 
A payment may not he made (or deemed 
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made) to a nuclear decommissioning fund 

before the first taxable year in which all of 

the following conditions are satisfied: 

( I) The construction of the nuclear 

power plant to which the nuclear decom

missioning fund relates has commenced. 

(2) A ruling amount is applicable to 

the nuclear decommissioning fund (see 

§ 1.468A-3T). 

(b) Limitation 011 payments to a IlU

clear decommissioning fUlld-( I) In gen

eral. For purposes of paragraph (a) of this 

section. the maximum amount of cash pay

ments made (or deemed made) to a nu
clear decommissioning fund under para

graph (a) of this section during any taxable 

year shall not exceed the ruling amount ap
plicable to the nuclear decommissioning 

fund for such taxable year (as determined 
under § 1.46SA-3T). 

(2) Excess contributions not deductible. 
If the amount of cash payments made 
(or deemed made) to a nuclear decom
missioning fund during any taxable year 
exceeds the limitation of paragraph (b)(l) 

of this section, the excess is not deductible 
by the electing taxpayer. In addition, see 
§ 1.46SA-5T(c) for rules which provide 
that the Internal Revenue Service may dis
qualify a nuclear decommissioning fund 
if the amount of cash payments made (or 
deemed made) to a nuclear decommission
ing fund during any taxable year exceeds 
the limitation of paragraph (b)( I) of this 
section. 

(3) Special transfer disregarded. The 
amount of a special transfer permitted un
der § 1.468A-ST is not treated as a cash 
payment for purposes of this paragraph (b). 

(c) Deemed payment rules. (1) The 
amount of any cash payment made by an 
electing taxpayer to a nuclear decommis
sioning fund on or before the 15th day of 
the third calendar month after the close 
of any taxable year (the deemed payment 
deadline date) shall be deemed made dur
ing such taxable year if the electing tax
payer irrevocably designates the amount as 
relating to such taxable year on its timely 
filed Federal income tax return for such 
taxable year (see § 1.46SA-7T(b)(4)(iv) 
for rules relating to slich designation). 

(2) The amount of any cash payment 
made by a customer of an electing taxpayer 
to a nuclear decommissioning fund of such 
electing taxpayer shall be deemed made by 
the electing taxpayer if the amount is in
cluded in the gross income of the electing 

taxpayer in the manner prescribed by sec

tion 88 and § I.SS-I. 
(d) Treatment of' distriblltiolls-(1) In 

general. Except as otherwise provided 
in paragraph (d)(2) of this section, the 

amount of any actual or deemed distri

bution from a nuclear decommissioning 

fund shall be included in the gross income 

of the electing taxpayer for the taxable 

year in which the distribution occurs. The 

amount of any distribution of property 

equals the fair market value of the prop
erty on the date of the distribution. See 

§ 1.468A-5T(c) and (d) for rules relating 

to the deemed distribution of the assets 

of a nuclear decommissioning fund in the 

case of a disqualification or termination 
of the fund. A distribution from a nuclear 
decommissioning fund shall include an 
expenditure from the fund or the use of the 
fund's assets-

(i) To satisfy, in whole or in part, the 

liability of the electing taxpayer for de
commissioning costs of the nuclear power 
plant to which the fund relates; and 

(ii) To pay administrative costs and 
other incidental expenses of the fund. 

(2) Exceptions to inclusion in gross in
come-(i) Payment of administrative costs 
and incidental E'xpensE's. The amount of 
any payment by a nuclear decommission
ing fund for administrative costs or other 
incidental expenses of such fund (as de
fined in § 1.46SA-5T(a)(3)(ii» shall not be 
included in the gross income of the elect
ing taxpayer unless such amount is paid 
to the electing taxpayer (in which case the 
amount of the payment is included in the 
gross income of the electing taxpayer un
der section 61 ). 

(ii) Withdrawals of excess contri
butions. The amount of a withdrawal 
of an excess contribution (as defined 
in § 1.468A-5T(c)(2)(ii)) by an elect
ing taxpayer pursuant to the rules of 
§ 1.46SA-5T(c)(2) shall not be included in 
the gross income of the electing taxpayer. 
See paragraph (b )(2) of this section, which 
provides that the payment of such amount 
to the nuclear decommissioning fund is 
not deductible by the electing taxpayer. 

(iii) Actual distributions of amounts in
cluded in gross income as deemed distri
butions. If the amount of a deemed distri
bution is included in the gross income of 
the electing taxpayer for the taxable year in 
which the deemed distribution occurs, no 
further amount is required to be included 



in gross income when the amount of the 
deemed distribution is actually distributed 
by the nuclear decommissioning fund. The 
amount of a deemed distribution is actu
ally distributed by a nuclear decommis
sioning fund as the first actual distributions 
are made by the nuclear decommissioning 
fund on or after the date of the deemed dis
tribution. 

(e) Deduction when economic per
formance occurs. An electing taxpayer 
using an accrual method of accounting 
is allowed a deduction for nuclear de
commissioning costs no earlier than the 
taxable year in which economic perfor
mance occurs with respect to such costs 
(see section 461(h)(2». The amount of 
nuclear decommissioning costs that is 
deductible under this paragraph (e) is de
termined without regard to section 2808 
(see § 1.468A-IT(b)(6». A deduction is 
allowed under this paragraph (e) whether 
or not a deduction was allowed with re
spect to such costs under section 468A(a) 
and paragraph (a) of this section for an 
earlier taxable year. 

§1.468A-3T Ruling amount (temporary). 

(a) In general. (I) Except as other
wise provided in paragraph (g) of this sec
tion or in § 1.468A-8T (relating to deduc
tions for special transfers into a nuclear 
decommissioning fund), an electing tax
payer is allowed a deduction under sec
tion 468A(a) for the taxable year in which 
the taxpayer makes a cash payment (or 
is deemed to make a cash payment) to a 
nuclear decommissioning fund only if the 
taxpayer has received a schedule of rul
ing amounts for the nuclear decommis
sioning fund that includes a ruling amount 
for such taxable year. Except as provided 
in paragraph (a)(4) or (5) of this section, 
a schedule of ruling amounts for a nuclear 
decommissioning fund (schedule of ruling 
amounts) is a ruling (within the meaning 
of §60 1.20 I (a)(2) of this chapter) specify
ing the annual payments (ruling amounts) 
that, over the taxable years remaining in 
the funding period as of the date the sched
ule first applies, will result in a projected 
balance of the nuclear decommissioning 
fund as of the last day of the funding pe
riod equal to (and in no event greater than) 
the amount of decommissioning costs allo
cable to the fund. The projected balance of 
a nuclear decommissioning fund as of the 

last day of the funding period shall be cal
culated by taking into account the fair mar
ket value of the assets of the fund as of the 
first day of the first taxable year to which 
the schedule of ruling amounts applies and 
the estimated rate of return to be earned 
by the assets of the fund after payment 
of the estimated administrative costs and 
incidental expenses to be incurred by the 
fund (as defined in § 1.468A-5T(a)(3 )(ii)), 
including all Federal, State and local in
come taxes to be incurred by the fund (the 
after-tax rate of return). See paragraph (c) 
of this section for a definition of funding 
period and paragraph (d) of this section for 
guidance with respect to the amount of de
commissioning costs allocable to a fund. 

(2) Each schedule of ruling amounts 
must be consistent with the principles and 
provisions of this section and must be 
based on reasonable assumptions concern
mg-

(i) The after-tax rate of return to be 
earned by the amounts collected for de
commissioning; 

(ii) The total estimated cost of decom
missioning the nuclear power plant (see 
paragraph (d)(2) of this section): and 

(iii) The frequency of contributions to 
a nuclear decommissioning fund for a tax
able year (for example, monthly, quarterly, 
semi-annual or annual contributions). 

(3) The Internal Revenue Service (IRS) 
shall provide a schedule of ruling amounts 
that is identical to the schedule of ruling 
amounts proposed by the taxpayer in con
nection with the taxpayer's request for a 
schedule of ruling amounts (see paragraph 
(e)(2)(viii) of this section), but no schedule 
of ruling amounts shall be provided unless 
the taxpayer's proposed schedule of ruling 
amounts is consistent with the principles 
and provisions of this section and is based 
on reasonable assumptions. If a proposed 
schedule of ruling amounts is not consis
tent with the principles and provisions of 
this section or is not based on reasonable 
assumptions, the taxpayer may propose an 
amended schedule of ruling amounts that 
is consistent with such principles and pro
visions and is based on reasonable assump
tions. 

(4) The taxpayer bears the burden of 
demonstrating that the proposed schedule 
of ruling amounts is consistent with the 
principles and provisions of this section 
and is based on reasonable assumptions. If 
a public utility commission established or 

approved the currently applicable rates for 
the furnishing or sale by the taxpayer of 
electricity from the plant, the taxpayer can 
generally satisfy this burden of proof by 
demonstrating that the schedule of ruling 
amounts is calculated using the assump
tions used by the public utility commission 
in its most recent order. In addition, a tax
payer that owns an interest in a deregulated 
nuclear plant may submit assumptions 
used by a public utility commission that 
formerly had regulatory jurisdiction over 
the plant as support for the assumptions 
used in calculating the taxpayer's pro
posed schedule of ruling amounts, with 
the understanding that the assumptions 
used by the public utility commission may 
be given less weight if they are out of date 
or were developed in a proceeding for a 
different taxpayer. The use of other in
dustry standards, such as the assumptions 
underlying the taxpayer's most recent fi
nancial assurance filing with the NRC, are 
an alternative means of demonstrating that 
the taxpayer has calculated its proposed 
schedule of ruling amounts on a reason
able basis. Consistency with financial 
accounting statements is not sufficient, in 
the absence of other supporting evidence, 
to meet the taxpayer's burden of proof 
under this paragraph (a)(4). 

(5) The IRS will approve, at the request 
of the taxpayer, a formula or method for 
determining a schedule of ruling amounts 
(rather than providing a schedule spec
ifying a dollar amount for each taxable 
year) if the formula or method is consis
tent with the principles and provisions of 
this section and is based on reasonahle as
sumptions. See paragraph (f)(l )(ii) of this 
section for a special rule relating to the 
mandatory review of ruling amounts that 
are determined pursuant to a formula or 
method. 

(6) The IRS may, in its discretion, pro
vide a schedule of ruling amounts that is 
determined on a basis other than the rules 
of paragraphs (a) through (d) of this sec
tion if-

(i) In connection with its request for a 
schedule of ruling amounts, the taxpayer 
explains the need for special treatment and 
sets forth an alternative basis for determin
ing the schedule of ruling amounts; and 

(ii) The IRS determines that special 
treatment is consistent with the purpose of 
section 468A. 
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(b) Level funding limitation. (1) Except 
as otherwise provided in paragraph (b )(3) 

of this section. the ruling amount specified 

in a schedule of ruling amounts for any tax

able year in the funding period (as defined 
in paragraph (c) of this section) shall not 

be less than the ruling amount specified in 
such schedule for any earlier taxable year. 

(2) The ruling amount specified in a 
schedule of ruling amounts for a taxable 
year after the end of the funding period 
may be less than the ruling amount speci
fied in such schedule for an earlier taxable 
year. 

(3) The ruling amount specified in a 
schedule of ruling amounts for the last tax
able year in the funding period may be 
less than the ruling amount specified in 
such schedule for an earlier taxable year 
if, when annualized, the amount specified 
for the last taxable year is not less than the 
amount specified for such earlier taxable 
year. The amount specified for the last tax
able year is annualized by-

(i) Determining the number of days be
tween the beginning of the taxable year 
and the end of the plant's estimated useful 
life; 

(ii) Dividing the amount specified for 
the last taxable year by such number of 
days; and 

(iii) Multiplying the result by the num
ber of days in the last taxable year (gener
ally 365). 

(c) Funding period-(l) In general. 
For purposes of this section, the funding 
period for a nuclear decommissioning 
fund is the period that-

(i) Begins on the first day of the 
first taxable year for which a deductible 
payment is made (or deemed made) to 
such nuclear decommissioning fund (see 
§ 1.468A-2T(a) for rules relating to the 
first taxable year for which a payment may 
be made (or deemed made) to a nuclear 
decommissioning fund); and 

(ii) Ends on the last day of the taxable 
year that includes the last day of the es
timated useful life of the nuclear power 
plant to which the nuclear decommission
ing fund relates. 

(2) Estimated useful life. The last day 
of the estimated useful life of a nuclear 
power plant is determined under the fol
lowing rules: 

(i) Except as provided in paragraph 
(c)(2)(ii) of this section-
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(A) The last day of the estimated use
ful life of a nuclear power plant that has 

been included in rate base for ratemak

ing purposes in any ratemaking proceed
ing that established rates for a period be
fore January I, 2006, is the date used in the 

first such ratemaking proceeding as the es
timated date on which the nuclear power 
plant will no longer be included in the tax

payer's rate base for ratemaking purposes; 
(B) The last day of the estimated use

ful life of a nuclear power plant that is not 
described in paragraph (c)(2)(i)(A) of this 
section is the last day of the estimated use
ful life of the plant determined as of the 

date it is placed in service; 
(C) A taxpayer with an interest in the 

plant that is not described in paragraph 
(c)(2)(i)(A) of this section may use any 
reasonable method for determining the last 
day of such estimated useful life; and 

(D) A reasonable method for purposes 
of paragraph (c)(2)(i)(C) of this section 
may include use of the period for which 
a public utility commission has included 
a comparable nuclear power plant in rate 
base for ratemaking purposes. 

(ii) If it can be established that the es
timated useful life of the nuclear power 
plant will end on a date other than the 
date determined under paragraph (c)(2)(i) 
of this section, the taxpayer may use 
such other date as the last day of the es
timated useful life but is not required to 
do so. If the last day of the estimated 
useful life was determined under para
graph (c)(2)(i)(A) of this section and the 
most recent ratemaking proceeding used 
an alternative date as the estimated date 
on which the nuclear power plant will no 
longer be included rate base, the most re
cent ratemaking proceeding will generally 
be treated as establishing such alternative 
date as the last day of the estimated useful 
life. 

(d) Decommissioning costs allocable to 
a fund. The amount of decommissioning 
costs allocable to a nuclear decommission
ing fund is determined for purposes of this 
section by applying the following rules and 
definitions: 

(I) General rule. The amount of de
commissioning costs allocable to a nuclear 
decommissioning fund is the taxpayer's 
share of the total estimated cost of de
commissioning the nuclear power plant to 
which the fund relates. 

(2) Total estimated cost of decommis
sioning. Under paragraph (a)(2) of this 

section, the taxpayer must demonstrate 

the reasonableness of the assumptions 
concerning the total estimated cost of de
commissioning the nuclear power plant. 

(3) Taxpayer's share. The taxpayer's 

share of the total estimated cost of decom
missioning a nuclear power plant equals 
the total estimated cost of decommission
ing such nuclear power plant multiplied by 
the percentage of such nuclear power plant 
that the qualifying interest of the taxpayer 
represents (see § 1.468A-IT(b )(2) for cir

cumstances in which a taxpayer possesses 
a qualifying interest in a nuclear power 
plant). 

(e) Manner of requesting schedule of 
ruling amounts-(l) In general. (i) In or
der to receive a ruling amount for any tax
able year, a taxpayer must file a request for 
a schedule of ruling amounts that complies 
with the requirements of this paragraph (e), 
the applicable procedural rules set forth in 
§601.201(e) of this chapter (Statement of 
Procedural Rules) and the requirements of 
any applicable revenue procedure that is in 
effect on the date the request is filed. 

(ii) A separate request for a schedule 
of ruling amounts is required for each 
nuclear decommissioning fund estab
lished by a taxpayer (see paragraph (a) of 
§ 1.468A-5T for rules relating to the num
ber of nuclear decommissioning funds that 
a taxpayer can establish). 

(iii) Except as provided by 
§§ 1.468A-5T(a)(l )(iv) (relating to certain 
unincorporated organizations that may be 
taxable as corporations) and IA68A-8T 
(relating to a special transfer under section 
468A(f)(l)), a request for a schedule of 
ruling amounts must not contain a request 
for a ruling on any other issue, whether 
the issue involves section 468A or another 
section of the Internal Revenue Code. 

(iv) In the case of an affiliated group 
of corporations that join in the filing of a 
consolidated return, the common parent of 
the group may request a schedule of ruling 
amounts for each member of the group that 
possesses a qualifying interest in the same 
nuclear power plant by filing a single sub
mission with the IRS. 

(v) The IRS shall not provide or re
vise a ruling amount applicable to a tax
able year in response to a request for a 
schedule of ruling amounts that is filed af
ter the deemed payment deadline date (as 



defined in § 1.468A-2T( c)( I » for such tax
able year. In determining the date when a 
request is filed, the principles of sections 
7502 and 7503 shall apply. 

(vi) Except as provided in paragraph 
(e)(1 )(vii) of this section, a request for a 
schedule of ruling amounts shall be con
sidered filed only if such request complies 
substantially with the requirements of this 
paragraph (e). 

(vii) If a request does not comply sub
stantially with the requirements of this 
paragraph (e), the IRS will notify the 
taxpayer of that fact. If the information 
or materials necessary to comply sub
stantially with the requirements of this 
paragraph (e) are provided to the IRS 
within 30 days after this notification, the 
request will be considered filed on the date 
of the original submission. In addition, 
the request will be considered filed on the 
date of the original submission in a case 
in which the information and materials 
are provided more than 30 days after the 
notification if the IRS determines that the 
electing taxpayer made a good faith ef
fort to provide the applicable information 
or materials within 30 days after notifi
cation and also determines that treating 
the request as filed on the date of the 
original submission is consistent with the 
purposes of section 468A. In any other 
case in which the information or materials 
necessary to comply substantially with the 
requirements of this paragraph (e) are not 
provided within 30 days after the notifica
tion, the request will be considered filed on 
the date that all information or materials 
necessary to comply with the requirements 
of this paragraph (e) are provided. 

(2) Information required. A request for 
a schedule of ruling amounts must contain 
the following information: 

(i) The taxpayer's name, address, and 
taxpayer identification number. 

(ii) Whether the request is for an initial 
schedule of ruling amounts, a mandatory 
review of the schedule of ruling amounts 
(see paragraph (f)( 1) of this section), or an 
elective review of the schedule of ruling 
amounts (see paragraph (f)(2) of this sec
tion). 

(iii) The name and location of the nu
clear power plant with respect to which a 
schedule of ruling amounts is requested. 

(iv) A description of the taxpayer's 
qualifying interest in the nuclear power 
plant and the percentage of such nuclear 

power plant that the qualifying interest of 
the taxpayer represents. 

(v) Where applicable, an identification 
of each public utility commission that es
tablishes or approves rates for the furnish
ing or sale by the taxpayer of electric en
ergy generated by the nuclear power plant, 
and, for each public utility commission 
identified-

(A) Whether the public utility commis
sion has determined the amount of decom
missioning costs to be included in the tax
payer's cost of service for ratemaking pur
poses; 

(B) The amount of decommissioning 
costs that are to be included in the tax
payer's cost of service for each taxable 
year under the current determination and 
amounts that otherwise are required to be 
included in the taxpayer's income under 
section 88 and the regulations; 

(C) A description of the assumptions, 
estimates and other factors used by the 
public utility commission to determine the 
amount of decommissioning costs; 

(D) A copy of such portions of any or
der or opinion of the public utility commis
sion as pertain to the public utility com
mission's most recent determination of the 
amount of decommissioning costs to be in
cluded in cost of service; and 

(E) A copy of each engineering or cost 
study that was relied on or used by the 
public utility commission in determining 
the amount of decommissioning costs to be 
included in the taxpayer's cost of service 
under the current determination. 

(vi) A description of the assumptions, 
estimates and other factors that were used 
by the taxpayer to determine the amount of 
decommissioning costs, including each of 
the following if applicable: 

(A) A description of the proposed 
method of decommissioning the nuclear 
power plant (for example, prompt re
moval/dismantlement, safe storage en
tombment with delayed dismantlement, 
or safe storage mothballing with delayed 
dismantlement). 

(B) The estimated year in which sub
stantial decommissioning costs will first 
be incurred. 

(C) The estimated year in which the 
decommissioning of the nuclear power 
plant will be substantially complete (see 
§1.468A-5T(d)(3) for a definition of sub
stantial completion of decommissioning). 

(D) The total estimated cost of decom
missioning expressed in current dollars 
(that is, based on price levels in effect at 
the time of the current determination). 

(E) The total estimated cost of decom
missioning expressed in future dollars 
(that is, based on anticipated price levels 
when expenses are expected to be paid). 

(F) For each taxable year in the pe
riod that begins with the year specified 
in paragraph (e)(2)(vi)(B) of this section 
(the estimated year in which substantial 
decommissioning costs will first be in
curred) and ends with the year specified 
in paragraph (e)(2)(vi)(C) of this section 
(the estimated year in which the estimated 
year in which the decommissioning of the 
nuclear power plant will be substantially 
complete), the estimated cost of decom
missioning expressed in future dollars. 

(G) A description of the methodology 
used in converting the estimated cost of de
commissioning expressed in current dol
lars to the estimated cost of decommission
ing expressed in future dollars. 

(H) The assumed after-tax rate of return 
to be earned by the amounts collected for 
decommissioning. 

(I) A copy of each engineering or cost 
study that was relied on or used by the 
taxpayer in determining the amount of de
commissioning costs. 

(vii) A proposed schedule of ruling 
amounts for each taxable year remaining 
in the funding period as of the date the 
schedule of ruling amounts will first apply. 

(viii) A description of the assumptions, 
estimates and other factors that were used 
in determining the proposed schedule of 
ruling amounts, including each of the fol
lowing if applicable-

(A) The funding period (as such term is 
defined in paragraph (c) of this section); 

(B) The assumed after-tax rate of return 
to be earned by the assets of the nuclear 
decommissioning fund; 

(C) The fair market value of the assets 
(if any) of the nuclear decommissioning 
fund as of the first day of the first tax
able year to which the schedule of ruling 
amounts will apply; 

(D) The amount expected to be earned 
by the assets of the nuclear decommission
ing fund (based on the after-tax rate of re
turn applicable to the fund) over the period 
that begins on the first day of the first tax
able year to which the schedule of ruling 
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amounts will apply and ends on the last day 
of the funding period; 

(E) The amount of decommissioning 

costs allocable to the nuclear decommis
sioning fund (as determined under para
graph (d) of this section); 

(F) The total estimated cost of decom
missioning (as determined under para
graph (d)(2) of this section); and 

(G) The taxpayer's share of the total es
timated cost of decommissioning (as such 
term is defined in paragraph (d)(3) of this 
section). 

(ix) If the request is for a revised sched
ule of ruling amounts, the after-tax rate 
of return earned by the assets of the nu
clear decommissioning fund for each tax
able year in the period that begins with the 
date of the initial contribution to the fund 
and ends with the first day of the first tax
able year to which the revised schedule of 
ruling amounts applies. 

(x) If applicable, an explanation of the 
need for a schedule of ruling amounts de
termined on a basis other than the rules of 
paragraphs (a) through (d) of this section 
and a description of an alternative basis for 
determining a schedule of ruling amounts 
(see paragraph (a)(5) of this section). 

(xi) A chart or table, based upon the as
sumed after-tax rate of return to be earned 
by the assets of the nuclear decommission
ing fund, setting forth the years the fund 
will be in existence, the annual contribu
tion to the fund, the estimated annual earn
ings of the fund and the cumulative total 
balance in the fund. 

(xii) If the request is for a revised 
schedule of ruling amounts, a copy of the 
schedule of ruling amounts that the revised 
schedule would replace. 

(xiii) If the request for a schedule of 
ruling amounts contains a request, pur
suant to § 1.468A~5T(a)( l)(iv), that the 
IRS rule whether an unincorporated or
ganization through which the assets of the 
fund are invested is an association taxable 
as a corporation for Federal tax purposes, 
a copy of the legal documents establishing 
or otherwise governing the organization. 

(xiv) Any other information required 
by the IRS that may be necessary or use
ful in determining the schedule of ruling 
amounts. 

(3) Administratil'e procedllres. The IRS 
may prescribe administrative procedures 
that supplement the provisions of para
graph (e)( I ) and (2) of this section. In ad-
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dition, the IRS may, in its discretion, waive 

the requirements of paragraph (e)(l) and 
(2) of this section under appropriate cir

cumstances. 
(f) Review and revision of schedule 

of ruling amounts-( I) Mandatory re

view. (i) Any taxpayer that has obtained 
a schedule of ruling amounts pursuant to 
paragraph (e) of this section must file a 

request for a revised schedule of ruling 
amounts on or before the deemed payment 
deadline date for the 10th taxable year that 
begins after the taxable year in which the 
most recent schedule of ruling amounts 
was received. If the taxpayer calculated 
its most recent schedule of ruling amounts 
on any basis other than an order issued by 
a public utility commission, the taxpayer 
must file a request for a revised schedule 
of ruling amounts on or before the deemed 
payment deadline date for the 5th taxable 
year that begins after the taxable year in 
which the most recent schedule of ruling 
amounts was received. 

(ii)(A) Any taxpayer that has obtained 
a formula or method for determining a 
schedule of ruling amounts for any taxable 
year under paragraph (a)( 4) of this section 
must file a request for a revised schedule 
on or before the earlier of the deemed pay
ment deadline for the 5th taxable year that 
begins after its taxable year in which the 
most recent formula or method was ap
proved or the deemed payment deadline 
for the first taxable year that begins after 
a taxable year in which there is a substan
tial variation in the ruling amount deter
mined under the most recent formula or 
method. There is a substantial variation 
in the ruling amount determined under the 
formula or method in effect for a taxable 
year if the ruling amount for the year and 
the ruling amount for any earlier year since 
the most recent formula or method was ap
proved differ by more than 50 percent of 
the smaller amount. 

(B) Any taxpayer that has determined 
its ruling amount for any taxable year un
der a formula prescribed by § 1.468A-6T 
(which prescribes ruling amounts for the 
taxable year in which there is a disposi
tion of a qualifying interest in a nuclear 
power plant) must file a request for a re
vised schedule of ruling amounts on or be
fore the deemed payment deadline for its 
first taxable year that begins after the dis
position. 

(iii) A taxpayer requesting a schedule 

of deduction amounts for a nuclear decom
missioning fund under § 1.468A~8T must 
also request a revised schedule of ruling 

amounts for the fund. The revised sched
ule of ruling amounts must apply begin
ning with the first taxable year for which 

a deduction is allowed under the schedule 
of deduction amounts. 

(iv) If the operating license of the nu

clear power plant to which a nuclear de
commissioning fund relates is renewed, 
the taxpayer maintaining the fund must re
quest a revised schedule of ruling amounts. 
The request for the revised schedule must 
be submitted on or before the deemed pay
ment deadline for the taxable year that in
cludes the date on which the operating li
cense is renewed. 

(v) A request for a schedule of ruling 
amounts required by this paragraph (f)(I) 
must be made in accordance with the rules 
of paragraph (e) of this section. If a tax
payer does not properly file a request for 
a revised schedule of ruling amounts by 
the date provided in paragraph (f)(l) (i), 
(ii) or (iv) of this section (whichever is ap
plicable), the taxpayer's ruling amount for 
the first taxable year to which the revised 
schedule of ruling amounts would have ap
plied and for all succeeding taxable years 
until a new schedule is obtained shall be 
zero dollars, unless, in its discretion. the 
IRS provides otherwise in such new sched
ule of ruling amounts. Thus, if a taxpayer 
is required to request a revised schedule of 
ruling amounts under any provision ofthis 
section, and each ruling amount in the re
vised schedule would equal zero dollars, 
the taxpayer may, instead of requesting 
a new schedule of ruling amounts, begin 
treating the ruling amounts under its most 
recent schedule as equal to zero dollars. 

(2) Elective review. Any taxpayer that 
has obtained a schedule of ruling amounts 
pursuant to paragraph (e) of this section 
can request a revised schedule of ruling 
amounts. Such a request must be made 
in accordance with the rules of paragraph 
(e) of this section; thus, the IRS will not 
provide a revised ruling amount applicable 
to a taxable year in response to a request 
for a schedule of ruling amounts that is 
filed after the deemed payment deadline 
date for such taxable year (see paragraph 
(e)(l)(vi) of this section). 

(3) Determination of revised schedule 
of ruling amounts. A revised schedule 



of ruling amounts for a nuclear decom
missioning fund shall be determined under 
this section without regard to any sched
ule of ruling amounts for such nuclear de
commissioning fund that was issued prior 
to such revised schedule. Thus, a rul
ing amount specified in a revised sched
ule of ruling amounts for any taxable year 
in the funding period can be less than one 
or more ruling amounts specified in a prior 
schedule of ruling amounts for a prior tax
able year. 

(g) Special rule permitting payments to 
a nuclear decommissioning fund before re
ceipt of an initial or revised ruling amount 
applicable to a taxable year. ( I) If an 
electing taxpayer has filed a timely request 
for an initial or revised ruling amount for 
a taxable year beginning on or after Jan
uary 1, 2006, and does not receive the rul
ing amount on or before the deemed pay
ment deadline date for such taxable year, 
the taxpayer may make a payment to a 
nuclear decommissioning fund on the ba
sis of the ruling amount proposed in the 
taxpayer's request. Thus, under the pre
ceding sentence, an electing taxpayer may 
make a payment to a nuclear decommis
sioning fund for such taxable year that 
does not exceed the ruling amount pro
posed by the taxpayer for such taxable year 
in a timely filed request for a schedule of 
ruling amounts. 

(2) If an electing taxpayer makes a pay
ment to a nuclear decommissioning fund 
for any taxable year pursuant to paragraph 
(g)( 1) of this section and the ruling amount 
that is provided by the IRS is greater than 
the ruling amount proposed by the tax
payer for such taxable year, the taxpayer 
is not allowed to make an additional pay
ment to the fund for such taxable year after 
the deemed payment deadline date for such 
taxable year. 

(3) If the payment that an electing tax
payer makes to a nuclear decommissioning 
fund for any taxable year pursuant to para
graph (g)( 1) of this section exceeds the rul
ing amount that is provided by the IRS for 
such taxable year, the following rules ap
ply: 

(i) The amount of the excess is 
an excess contribution (as' defined in 
§1.468A-5T(c)(2)(ii» for such taxable 
year. 

(ii) The amount of the excess 
contribution is not deductible (see 
§ 1.468A-2T(b)(2)) and must be with-

drawn by the taxpayer pursuant to the 
rules of § 1.468A-5T(c)(2)(i). 

(iii) The taxpayer must withdraw the af
ter-tax earnings on the excess contribution. 

(iv) If the taxpayer claimed a deduction 
for the excess contribution, the taxpayer 
should file an amended return for the tax
able year. 

§1.468A-4T Treatment of nuclear 
decommissioning fund (temporary). 

(a) In general. A nuclear decommis
sioning fund is subject to tax on all of its 
modified gross income (as defined in para
graph (b) of this section). The rate of tax is 
20 percent for taxable years beginning af
ter December 31, 1995. This tax is in lieu 
of any other tax that may be imposed under 
subtitle A of the Internal Revenue Code 
(Code) on the income earned by the assets 
of the nuclear decommissioning fund. 

(b) Modified gross income. For pur
poses of this section, the term modified 
gross income means gross income as de
fined under section 61 computed with the 
following modifications: 

(1) The amount of any payment or spe
cial transfer to the nuclear decommission
ing fund with respect to which a deduc
tion is allowed under section 468A(a) or 
section 468A(f) is excluded from gross in
come. 

(2) A deduction is allowed for the 
amount of administrative costs and other 
incidental expenses of the nuclear decom
missioning fund (including taxes, legal 
expenses, accounting expenses, actuarial 
expenses and trustee expenses, but not 
including decommissioning costs) that 
are otherwise deductible and that are paid 
by the nuclear decommissioning fund to 
any person other than the electing tax
payer. An expense is otherwise deductible 
for purposes of this paragraph (b )(2) if it 
would be deductible under chapter 1 of the 
Code in determining the taxable income of 
a corporation. For example, because Fed
eral income taxes are not deductible under 
chapter I of the Code in determining the 
taxable income of a corporation, the tax 
imposed by section 468A(e)(2) and para
graph (a) of this section is not deductible 
in determining the modified gross income 
of a nuclear decommissioning fund. Sim
ilarly, because certain expenses allocable 
to tax-exempt interest income are not de
ductible under section 265 in determining 

the taxable income of a corporation, such 
expenses are not deductible in determining 
the modified gross income of a nuclear 
decommissioning fund. 

(3) A deduction is allowed for the 
amount of an otherwise deductible loss 
that is sustained by the nuclear decommis
sioning fund in connection with the sale, 
exchange or worthlessness of any invest
ment. A loss is otherwise deductible for 
purposes of this paragraph (b )(3) if such 
loss would be deductible by a corporation 
under section 165(f) or (g) and sections 
1211(a) and 1212(a). 

(4) A deduction is allowed for the 
amount of an otherwise deductible net op
erating loss of the nuclear decommission
ing fund. For purposes of this paragraph 
(b), the net operating loss of a nuclear 
decommissioning fund for a taxable year 
is the amount by which the deductions 
allowable under paragraph (b)(2) and (3) 

of this section exceed the gross income of 
the nuclear decommissioning fund com
puted with the modification described in 
paragraph (b)( 1) of this section. A net 
operating loss is otherwise deductible for 
purposes of this paragraph (b)( 4) if such a 
net operating loss would be deductible by 
a corporation under section 172(a). 

(c) Special rules-(l) Period for com
putation of modified gross income. The 
modified gross income of a nuclear de
commissioning fund must be computed on 
the basis of the taxable year of the electing 
taxpayer. If an electing taxpayer changes 
its taxable year, each nuclear decommis
sioning fund of the electing taxpayer must 
change to the new taxable year. See sec
tion 442 and § 1.442-1 for rules relating to 
the change to a new taxable year. 

(2) Gain or loss upon distribution of 
property by a fund. A distribution of 
property by a nuclear decommissioning 
fund (whether an actual distribution or a 
deemed distribution) shall be considered 
a disposition of property by the nuclear 
decommissioning fund for purposes of 
section 1001. In determining the amount 
of gain or loss from such disposition, the 
amount realized by the nuclear decommis
sioning fund shall be the fair market value 
of the property on the date of disposition. 

(3) Denial of credits against tax. The 
tax imposed on the modified gross income 
of a nuclear decommissioning fund under 
paragraph (a) of this section is not to be 
reduced or offset by any credits against 

2008-1 C.B. 531 



tax provided by part IV of subchapter A of 
chapter I of the Code other than the credit 
provided by section 31(c) for amounts 

withheld under section 3406 (back-up 
withholding). 

(4) Other corporate taxes inapplicable. 

Although the modified gross Income of 

a nuclear decommissioning fund is sub
ject to tax at the rate specified by ~ection 
468A(e)(2) and paragraph (a) of this sec
tion. a nuclear decommissioning fund is 
not subject to the other taxes imposed on 
corporations under subtitle A of the Code. 
For example. a nuclear decommissioning 
fund is not subject to the alternative mini
mum tax imposed by section 55. the accu
mulated earnings tax imposed by section 
531. the personal holding company tax im
posed by section 541. and the alternative 
tax imposed on a corporation under section 
1201(a). 

(d) Treatment as corporation for pur
poses of subtitle F. For purposes of subtitle 
F of the Code and the regulations. a nuclear 
decommissioning fund is to be treated as if 
it were a corporation and the tax imposed 
by section 468A(e)(2) and paragraph (a) of 
this section is to be treated as a tax imposed 
by section 11. Thus. for example. the fol
lowing rules apply: 

( I) A nuclear decommissioning fund 
must file a return with respect to the tax 
imposed by section 468A(e)(2) and para
graph (a) of this section for each taxable 
year (or portion thereof) that the fund is 
in existence even though no amount is in
cluded in the gross income of the fund for 
such taxable year. The return is to be made 
on Form 1120-ND in accordance with the 
instructions relating to such form. For pur
poses of this paragraph (d)( I). a nuclear 
decommissioning fund is in existence for 
the period that-

(i) Begins on the date that the first de
ductible payment is actually made to such 
nuclear decommissioning fund; and 

(ii) Ends on the date of termination (see 
* 1.46SA-5T(d). the date that the entire 
fund is disqualified (see § 1.468A-5T(c). 
or the date that the electing taxpayer dis
poses of its entire qualifying interest in the 
nuclear power plant to which the nuclear 
decommissioning fund relates (other than 
in connection with the transfer of the entire 
fund to the person acquiring such interest). 
whichever is applicable. 

(2) For each taxable year of the nu
clear decommissioning fund. the return de-
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scribed in paragraph (d)( I) of this section 

must be filed on or before the 15th day 
of the third month following the close of 
such taxable year unless the nuclear de

commissioning fund is granted an exten
sion of time for filing under section 6081. 

If such an extension is granted for any tax
able year. the return for such taxable year 
must be filed on or before the extended due 

date for such taxable year. 
(3) A nuclear decommissioning fund 

must provide its employer identification 
number on returns. statements and other 
documents as required by the forms and in
structions relating thereto. The employer 
identification number is obtained by filing 
a Form SS-4. Application for Employer 
Identification Number, in accordance with 
the instructions relating thereto. 

(4) A nuclear decommissioning fund 
must deposit all payments of tax imposed 
by section 468A(e)(2) and paragraph (a) 
of this section (including any payments 
of estimated tax) with an authorized gov
ernment depositary in accordance with 
§ \.6302-\' 

(5) A nuclear decommissioning fund is 
subject to the addition to tax imposed by 
section 6655 in case of a failure to pay esti
mated income tax. For purposes of section 
6655 and this section-

(i) The tax with respect to which the 
amount of the underpayment is computed 
in the case of a nuclear decommission
ing fund is the tax imposed by section 
468A(e)(2) and paragraph (a) of this sec
tion; and 

(ii) The taxable income with respect to 
which the nuclear decommissioning fund's 
status as a large corporation is measured 
is modified gross income (as defined by 
paragraph (b) of this section). 

§ 1.46RA-5T Nuclear decommissioning 
fund qualification requirements; 
prohibitions against self-dealing; 
disqualification of nuclear 
decommissioning fund; termination 
of fund upon substantial completion of 
decommissioning (temporary). 

(a) Qualification requirements-( I) In 
general. (i) A nuclear decommissioning 
fund must be established and maintained 
at all times in the United States pursuant 
to an arrangement that qualifies as a trust 
under State law. Such trust must be estab
lished for the exclusive purpose of provid-

ing funds for the decommissioning of one 
or more nuclear power plants, but a sin

gle trust agreement may establish multiple 
funds for such purpose. Thus-

(A) Two or more nuclear decommis

sioning funds can be established and main
tained pursuant to a single trust agreement; 

and 
(B) One or more funds that are to be 

used for the decommissioning of a nuclear 
power plant and that do not qualify as nu
clear decommissioning funds under this 
paragraph (a) can be established and main

tained pursuant to a trust agreement that 
governs one or more nuclear decommis
sioning funds. 

(ii) A separate nuclear decommission
ing fund is required for each electing tax
payer and for each nuclear power plant 
with respect to which an electing taxpayer 
possesses a qualifying interest. The In
ternal Revenue Service (IRS) will issue a 
separate schedule of ruling amounts with 
respect to each nuclear decommissioning 
fund and each nuclear decommissioning 
fund must file a separate income tax re
turn even if other nuclear decommission
ing funds or nonqualified funds are es
tablished and maintained pursuant to the 
trust agreement governing such fund or 
the assets of other nuclear decommission
ing funds or nonqualified funds are pooled 
with the assets of such fund. 

(iii) An electing taxpayer can main
tain only one nuclear decommissioning 
fund for each nuclear power plant with 
respect to which the taxpayer elects the 
application of section 468A. If a nuclear 
power plant is subject to the ratemak
ing jurisdiction of two or more public 
utility commissions and any such pub
lic utility commission requires a separate 
fund to be maintained for the benefit of 
ratepayers whose rates are established or 
approved by the public utility commis
sion, the separate funds maintained for 
such plant (whether or not established and 
maintained pursuant to a single trust agree
ment) shall be considered a single nuclear 
decommissioning fund for purposes of 
section 468A and §§ 1.468A-1T through 
1.468A-4T, this section and §§ 1.468A-7T 
through 1.468A-9T. Thus, for example, 
the IRS will issue one schedule of rul
ing amounts with respect to such nuclear 
power plant, the nuclear decommissioning 
fund must file a single income tax return 
(see §1.468A-4T(d)(l», and, if the IRS 



disqualifies the nuclear decommissioning 
fund, the assets of each separate fund are 
treated as distributed on the date of dis
qualification (see paragraph (c)(3) of this 
section). 

(iv) If assets of a nuclear decommis
sioning fund are (or will be) invested 
through an unincorporated organization, 
within the meaning of §301. 7701-2 of this 
chapter, the IRS will rule, if requested. 
whether the organization is an association 
taxable as a corporation for Federal tax. 
purposes. A request for this ruling may be 
made by the electing taxpayer as part of its 
request for a schedule of ruling amounts 
or as part of a request under § 1.468A-8T 
for a schedule of deduction amounts. 

(2) Limitation on contributions. Ex
cept as otherwise provided in § 1.468A-8T 
(relating to special transfers under section 
468A(t), a nuclear decommissioning fund 
is not permitted to accept any contribu
tions in cash or property other than cash 
payments with respect to which a deduc
tion is allowed under section 468A(a) and 
§ l.468A-2T(a). Thus, for example, ex
cept in the case of a special transfer pur
suant to § 1.468A-8T, securities may not 
be contributed to a nuclear decommission
ing fund even jf the taxpayer or a fund es
tablished by the taxpayer previously held 
such securities for the purpose of provid
ing funds for the decommissioning of a nu
clear power plant. 

(3) Limitation on use of fund-(i) In 
general. The assets of a nuclear decom
missioning fund are to be used exclu
sively-

(A) To satisfy, in whole or in part, the 
liability of the electing taxpayer for de
commissioning costs of the nuclear power 
plant to which the nuclear decommission
ing fund relates; 

(B) To pay administrative costs and 
other incidental expenses of the nuclear 
decommissioning fund; and 

(C) To the extent that the assets of the 
nuclear decommissioning fund are not cur
rently required for the purposes described 
in paragraph (a)(3)(i)(A) or(B) of this sec
tion, to make investments. 

(ii) Definition of administrative costs 
and expenses. For purposes of paragraph 
(a)(3)(i) of this section, the term adminis
trative costs and other incidental expenses 
of a nuclear decommissioning fund means 
all ordinary and necessary expenses in
curred in connection with the operation of 

the nuclear decommissioning fund. Such 
tenn includes the tax imposed by secTion 
468A(e)(2) and § 1.468A-4T(a), any State 
or local tax imposed on the income or 
[he assets of the fund, legal expenses, ac
counting expenses, actuarial expenses and 
trustee expenses. Such tenn does not in
clude decommissioning costs or the pay
ment of insurance premiums on a policy to 
pay for the nuclear decommissioning costs 
of a nuclear power plant. Such term also 
does not include the excise tax imposed on 
the trustee or other disqualified person un
der section 4951 or the reimbursement of 
any expenses incurred in connection with 
the assertion of such tax unless such ex
penses are considered reasonable and nec
essary under section 495 1 (d)(2)(C) and it 
is determined that the trustee or other dis
qualified person is not liable for the excise 
tax. 

(4) Trust provisions. Each qualified 
nuclear decommissioning fund trust agree
ment must provide that assets in the fund 
must be used as authorized by section 
468A and the regulations and that the 
agreement may not be amended so as to 
Violate section 468A or the regulations. 

(b) Prohibitions against self-deal
ing-(1) In general. Except as otherwise 
provided in this paragraph (b), the excise 
taxes imposed by section 4951 shall ap
ply (0 each act of self-dealing between a 
disqualified person and a nuclear decom
missioning fund. 

(2) Self-dealing defined. For purposes 
of this paragraph (b), the term "self-deal
ing" means any act described in section 
495l(d), except-

(i) A payment by a nuclear decommis
sioning fund for the purpose of satisfying, 
in whole or in part, the liability of the elect
ing taxpayer for decommissioning costs of 

the nuclear power plant to which the nU
clear decommissioning fund relates; 

(ii) A withdrawal of an excess contri
bution by the electing taxpayer pursuant to 
the rules of paragraph (c )(2) of this section; 

(iii) A withdrawal by the electing tax
payer of amounts that have been treated as 
distributed under paragraph (c)(3) of this 
section; 

(iv) A payment of amounts remaining 
in a nuclear decommissioning fund to the 
electing taxpayer after the termination of 
such fund (as determined under paragraph 
Cd) of this section); 

(v) Any act described in section 
4951 (d)(2)(B) or (C); 

(vi) Any act that is described in 
§53.4951-1 (c) of this chapter and is 
undertaken to facilitate the temporary 
investment of assets or the payment of 
reasonable administrative expenses of the 
nuclear decommissioning fund; or 

(vii) A payment by a nuclear decom
missioning fund for the performance of 
trust functions and certain general banking 
services by a bank or trust company that 
is a disqualified person if the banking ser
vices are reasonable and necessary to carry 
out the purposes of the fund and the com
pensation paid to the bank or trust com
pany for such services, taking into account 
the fair interest rate for the use of the funds 
by the bank or trust company, is not exces
sive. 

(3) Disqualified person defined. For 
purposes of this paragraph (b), the term 
"disqualified person" includes each per
son described in section 4951(e)(4) and 
§53.4951-1(d). 

(4) General banking services. The 
general banking services allowed by para
graph (b)(2)(vii) of this section are-

(i) Checking accounts, as long as the 
bank does not charge interest on any over
withdrawals; 

(ii) Savings accounts. as long as the 
fund may withdraw its funds on no more 
than 30 days' notice without subjecting it
self to a loss of interest on its money for 
the time during which the money was on 
dcposit; and 

(iii) Safekeeping actiVItIes (see 
§53.4941(d)-3(c)(2). Example 3, of this 
chapter). 

(c) Disqualification of nuclear decom
missioning fund-(l) In generul-(i) Dis
qualification events. Except as otherwise 
provided in paragraph (c)(2) of this sec
tion, the IRS may. in its discretion, disqual
ify all or any portion of a nuclear decom
missioning fund if at any time during a tax
able year of the fund-

(A) The fund does not satisfy the re
quirements of paragraph (a) of this section~ 
or 

(B) The fund and a disqualified person 
engage in an act of self-dealing (as defined 
in paragraph (b)(2) of this section). 

(ii) Date of disqualification. (A) Ex
cept as otherwise provided in this para
graph (c)(l)(ii). the date on which a dis
qualification under this paragraph (c) will 
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take effect (date of disqualification) IS the 
date that the fund does not \ati~t'y the re
quiremenh of paragraph (a) of this section 
or the date on which the act of self-dealing 
occurs, whichewr is applicable. 

(B) [f the IRS determines, in its discn> 
tion. that the disqualification should take 
effect on a date subsequent to the date 
,pecified in paragraph (e)( I )(ii)(A) ofthi, 
'ection. the date of disqualification is such 
,ubsequent date. 

(iii) Notic£' (It di.I·(I/wiijication. The [RS 
will notify the decting taxpayer of the dis
qualification of a nuclear decommission
ing fund and the date of disqualification 
hy regiqered or certi fied mail to the last 
known address of the electing taxpayer 
I the notice of disqualification). For fur
ther guidance regarding the definition of 
laq known address. see ~301.6212-2 of 
this chapter. 

(2) Exception to disquai ijicatiOlI-( i) In 

gcncrai. A nuclear decommissioning fund 
wi II not be disqualified under paragraph 
(c)( I ) of this section by reason of an excess 
contribution or the withdrawal of such ex
cess contribution by an electing taxpayer 
if the amount of the excess contribution is 
withdrawn by the electing taxpayer on or 
before the date prescribed by law (includ
ing extensions) for filing the return of the 
nuclear decommissioning fund for the tax
able year to which the excess contribution 
relates. In the case of an excess contribu
tion that is the result of a payment made 
pursuant to ~ 1.468A-3T(g)( I), a nuclear 
decommissioning fund will not be disqual
ified under paragraph (c)( I ) of this section 
if the amount of the excess contribution is 
\\ithdrav.n by the electing taxpayer on or 
before the later of-

(A) The date prescribed by law (includ
ing extensiolls) for filing the return of the 
nuclear decommissioning fund for the tax
ahle year to which the excess contribution 
relates: or 

I R) The date that is 30 day, after the 
date that the taxpayer receives the ruling 
amount for slIch taxable year. 

Iii) Exce.l\ cOllrriblltioll defined. For 
purposes of this section. an excess con
tribution i, the amount by which cash 
payments made (or deemed made) to a 
nuclear decommissioning fund during any 
unable } ear exceed the payment limi
tation contained in section '+68A( b) and 
~ 1.'+68A-2T(h). The amount of a special 
tran,,fer penl1Itled under * 1,468A-8T is 
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not treated as a cash payment for this pur

pose. 
(iii) Taxation ot" ill come attriblltable to 

1111 excess CO/llribution. The income of a 
nuclear decommissioning fund attribut
able to an excess contribution is required 
to be included in the gross income of 
the nuclear decommissioning fund under 
~ 1,468A-4T(b). 

(3) Di.\·(ll/alitication treated (IS distribu
tiol/. If all or any portion of a nuclear 
decommissioning fund is disqualified un
der paragraph (c)( I) of this section. the 
portion of the nuclear decommissioning 
fund that is disqualified is treated as dis
tributed to the electing taxpayer on the 
date of disqualification. Sueh a distribu
tion shall be treated for purposes of sec
tion 100 I as a disposition of property held 
by the nuclear decommissioning fund (see 
~ 1.468A-4T(c)(2)). In addition, the elect
ing taxpayer must include in gross income 
for the taxable year that includes the date 
of disqualification an amount equal to the 
fair market value of the distributable assets 
of the nuclear decommissioning fund mul
tiplied by the fraction of the nuclear de
commissioning fund that was disqualified 
under paragraph (c)( I) of this section. For 
this purpose, the fair market value of the 
distributable assets of the nuclear decom
missioning fund is equal to the fair market 
value of the assets of the fund determined 
as of the date of disqualification, reduced 
by-

(i) The amount of any excess contribu
tion that was not withdrawn before the date 
of disqualification if no deduction was al
lowed with respect to such excess contri
bution: 

(ii) The amount of any deemed distri
bution that was not actually distributed be
fore the date of disqualification (as deter
mined under ~ 1.468A-2T(d)(2 )(iii») if the 
amount of the deemed distribution was in
cluded in the gros, income of the electing 
taxpayer for the taxable year in which the 
deemed distribution occurred; and 

(iii) The amount of any tax that-
(A) Is imposed on the income of the 

fund: 
(B) Is attributable to income taken into 

account before the date of disqualification 
or as a result of the disqualification; and 

(C) Has not been paid as of the date of 
disqualification. 

H) Further effects of disqualification. 
Contributions made to a disqualified fund 

after the date of disqualification are not 
deductible under section 468A(a) and 
§ 1.468A-2T(a), or. if the fund is disqual
ifIed only in part, are deductible only to 
the extent provided in the notice of dis
qualitlcation. [n addition, if any assets of 
the fund that are deemed distributed under 
paragraph (c )(3) of this section are held by 
the fund after the date of disqualification 
(or if additional assets are acquired with 
nondeductible contributions made to the 
fund after the date of disqualification), the 
income earned by such assets after the date 
of disqualification must be included in the 
gross income of the electing taxpayer (see 
section 67 [ ) to the extent that such income 
is otherwise includible under chapter I of 
the Internal Revenue Code (Code). An 
electing taxpayer can establish a nuclear 
decommissioning fund to replace a fund 
that has been disqualified in its entirety 
only if the IRS specifically consents to 
the establishment of a replacement fund 
in connection with the issuance of an ini
tial schedule of ruling amounts for such 
replacement fund. 

(d) Termination of nuclear decommis
sioning fund upon substantial comple
tion of decommissioning-( 1) In general. 
Upon substantial completion of the de
commissioning of a nuclear power plant 
to which a nuclear decommissioning fund 
relates, such nuclear decommissioning 
fund shall be considered terminated and 
treated as having distributed all of its as
sets on the date the termination occurs 
(the termination date). Such a distribution 
shall be treated for purposes of section 
100 I as a disposition of property held 
by the nuclear decommissioning fund 
(see § 1.468A-4T(c)(2)). In addition, the 
electing taxpayer shall include in gross 
income for the taxable year in which the 
termination occurs an amount equal to the 
fair market value of the assets of the fund 
determined as of the termination date, re
duced by-

(i) The amount of any deemed distribu
tion that was not actually distributed be
fore the termination date if the amount of 
the deemed distribution was included in 
the gross income of the electing taxpayer 
for the taxable year in which the deemed 
distribution occurred; and 

(ii) The amount of any tax that-
(A) Is imposed on the income of the 

fund; 



(8) Is attributable to income taken into 
account before the termination date or as a 
result of the termination; and 

(C) Has not been paid as of the temli
nation date. 

(2) Additional rules. Contributions 
made to a nuclear decommissioning 
fund after the tennination date are not 
deductible under section 468A(a) and 
§ 1.468A-2T(a). In addition, if any assets 
are held by the fund after the termination 
date, the income earned by such assets 
after the termination date must be in
cluded in the gross income of the electing 
taxpayer (see section 671) to the extent 
that such income is otherwise includible 
under chapter I of the Code. Finally, an 
electing taxpayer using an accrual method 
of accounting is allowed a deduction for 
nuclear decommissioning costs that are 
incurred during any taxable year (see 
§ L468A-2T(e» even if such costs are 
incurred after substantial completion of 
decommissioning (for example, expenses 
incurred to monitor or safeguard the plant 
site). 

(3) Substantial completion of decom
missioning and termination date. (i) The 
substantial completion of the decommis
sioning of a nuclear power plant occurs 
on the date that the maximum acceptable 
radioactivity levels mandated by the Nu
clear Regulatory Commission with respect 
to a decommissioned nuclear power plant 
are satisfied (the substantial completion 
date). Except as otherwise provided in 
paragraph (d)(3)(ii) ofthis section, the sub
stantial completion date is also the tenni
nation date. 

(ij) If a significant portion of the total 
estimated decommissioning costs with re
spect to a nuclear power plant are not in
curred on or before the substantial com
pletion date, an electing taxpayer may re
quest, and the IRS will issue, a ruling that 
designates a date subsequent to the sub
stantial completion date as the termination 
date. The tennination date designated in 
the ruling will not be later than the last day 
of the third taxable year after the taxable 
year that includes the substantial comple
tion date. The request for a ruling under 
this paragraph (d)(3)(ii) must be filed dur
ing the ta;(able year that includes the sub
stantial completion date and must comply 
with the procedural rules in effect at the 
time of the request. 

§1.468A-6T Disposition of al7 imerest in 
a nuclear power plant (temporarv). 

(a) In general. This section describes 
the Federal income tax consequences of 
a transfer of the assets of a nuclear de
commissioning fund (Fund) within the 
meaning of § 1.468A-I T(b)( 4) in con
nection with a sale, exchange, or other 
disposition by a taxpayer (transferor) of 
all or a portion of its qualifying inter
est in a nuclear power plant to another 
taxpayer (transferee). This section also 
explains how a schedule of ruling amounts 
will be determined for the transferor and 
transferee. For purposes of this section, a 
nuclear power plant includes a plant that 
previously qualified as a nuclear power 
plant and that has permanently ceased to 

produce electricity. 
(b) Requirements. This section applies 

if-
(I) Immediately before the disposition, 

the transferor maintained a Fund with re
spect to the interest disposed of; and 

. (2) Immediately after the disposition
(i) The transferee maintains a Fund with 

respect to the interest acquired; 
(ij) The interest acquired is a qualify

ing interest of the transferee in the nuclear 
power plant; 

(3) In connection with the disposition, 
either-

(i) The transferee acquires part or all of 
the transferor's qualifying interest in the 
plant and a proportionate amount of the as
sets of the transferor's Fund (all such assets 
if the transferee acquires the transferor's 
entire qualifying interest in the plant) is 
transferred to a Fund of the transferee; or 

(ii) The transferee acquires the trans
feror'S entire qualifying interest in the 
plant and the transferor's entire Fund is 
transferred to the transferee; and 

(4) The transferee continues 
to satisfy the requirements of 
§ 1.468A-5T(a)(1 )(iii), which permits an 
electing taxpayer to maintain only one 

Fund for each plant. 
(c) Tax consequences. A disposition 

that satisfies the requirements of paragraph 
(b) of this section will have the following 
tax consequences at the time it occurs: 

(I) The transferor and its Flllld. (i) Ex
cept as provided in paragraph (c)(I )(ii) of 
this section, neither the transferor nor the 
transferor's Fund will recognize gain or 
loss or otherwise take any income or de-

duction into account by reason of the trans
fer of a proportionate amount of the assets 
of the transferor's Fund to the transferee's 
Fund (or by reason of the transfer of the 
transferor's entire Fund to the transferee). 
For purposes of the regulations under sec
tion 468A, this transfer (or the transfer of 
the transferor's Fund) will not be consid
ered a distribution of assets by the trans
feror's Fund. 

(iil Notwithstanding paragraph (e)( 1 )(i) 
of this section, if the transferor has made 
a special transfer under § I .468A-8T prior 
to the transfer of the Fund or Fund as
sets, any deduction with respect to that 
special transfer allowable under section 
468A(f)(2) for a taxable ycar ending after 
the date of the transfer of the Fund or Fund 
assets (the unamorti::ed specia/ trans
fer deduction) is allowed under section 
468A(f)(2)(C) for the taxable year that in
cludes the date of the transfer of the Fund 
or Fund assets. If the taxpayer transfers 
only a portion of its interest in a nuclear 
power plant, only the corresponding por
tion of the unamortized special transfer 
deduction qualifies for the acceleration 
under section 468A(f)(2)(C). 

(2) The transferee and its Fund. Neither 
the transferee nor the transferee's Fund 
will recognize gain or loss or otherwise 
take any income or deduction into account 
by reason of the transfer of a proportion
ate amount of the assets of the transferor's 
Fund to the transferee's Fund (or by reason 
of the transfer of the transferor's Fund to 
the transferee). For purposes of the regula
tions under section 468A, this transfer (or 
the transfer of the transferor's Fund) will 
not constitute a payment or a contribution 
of assets by the transferee to its Fund. 

(3) Basis. Transfers of assets of a Fund 
to which this section applies do not af
fect basis. TI1U~, the transferee's Fund will 
have a basis in the assets received from the 
transferor's Fund that is the same as the ba
sis of those assets in the transferor's Fund 
immediately before the disposition. 

(d) Determination (~f proportionate 
amount. For purposes of this section. a 
transferor of a qualifying interc5t in a nu
clear power plant is considered to transfer 
a proportionate amount of the assets of 
its Fund to a Fund of a transferee of the 
interest if, on the date of the transfer of the 
interest, the percentage of the fair market 
value of the Fund's assets attributable to 

the assets transferred equals the percent-
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age of the transferor's qualifying interest 
that is transferred. 

(e) Calculation of schedule or rul

ing amounts alld schedule (If deduction 

W/lOUllt.1 .Ii)r dispositions descrihed in this 

sectioll-( I) Tmnsferor. If a transferor 
disposes of all or a portion of its qualifying 
interest in a nuclear power plant in a trans
action to which this section applies, the 
transferor's schedule of ruling amounts 
with respect to the interests disposed of 
and retained (if any) and. if applicable. 
the amount allowable as a deduction for a 
special transfer under * 1.468A-8T will be 
determined under the following rules: 

(i) TlI.whle yell I' of disposition; ruling 

1Il1loullf. If the transferor does not file a 
request for a revised schedule of ruling 
amounts on or before the deemed payment 
deadline for the taxable year of the trans
feror in which the disposition of its interest 
in the nuclear power plant occurs (that is, 
the date that is two and one-half months af
ter the close of that year), the transferor's 
ruling amount with respect to that plant for 
that year will equal the sum of-

(A) The ruling amount contained in 
the transferor's current schedule of ruling 
amounts with respect to that plant for that 
taxable year multiplied by the portion of 
the qualifying interest that is retained (if 
any): and 

(B) The ruling amount contained in 
the transferor's current schedule of ruling 
amounts with respect to that plant for that 
taxable year multiplied by the product 
of-

(J) The portion of the transferor's qual
ifying interest that is disposed of; and 

(2) A fraction. the numerator of which 
is the number of days in that taxable year 
that precede the date of disposition, and 
the denominator of which is the number of 
days in that taxable year. 

(ii) Taxable vear of disposition; deduc

tion under ~ J . ..JMA-ST. If the transferor 
has elected to make a special transfer un
der section 468A(t\ the amount allowable 
as a deduction under * 1.468A-8T for the 
taxable year in which it transfers a portion 
of its interest in the nuclear plant is equal 
to the deduction amount for that taxable 
year from its existing schedule of deduc
tion amounts multiplied by the percentage 
of its interest that it retains. This deduction 
is in addition to the deduction described in 
paragraph (c)( I )( ii) of this section. 
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(iii) Taxable years after the year of 

disposirion. A transferor that retains a 
qualifYll1g interest in a nuclear power 
plant must file a request for a revised 
schedule of ruling amounts (and, if ap
plicable, a revised schedule of deduc
tion amounts) with respect to that in
terest on or before the deemed payment 
deadline for the first taxable year of the 
transferor beginning after the disposi
tion. See *1.468A-3T(f)(l)(ii)(B) and 
§ 1.468A-8T(c)(3). If the transferor does 
not timely file such a request, the trans
feror's ruling amount and the transferor's 
deduction amount under § 1.468A-8T with 
respect to that interest for the affected year 
or years will be zero, unless the Internal 
Revenue Service (IRS) waives the appli
cation of this paragraph (e)(l)(iii) upon a 
showing of good cause for the delay. 

(2) Transferee. If a transferee acquires 
all or a portion of a transferor's qualify
ing interest in a nuclear power plant in a 
transaction to which this section applies, 
the transferee's schedule of ruling amounts 
with respect to the interest acquired will be 
determined under the following rules: 

(i) Taxable year of disposition. If the 
transferee does not file a request for a 
schedule of ruling amounts on or before 
the deemed payment deadline for the tax
able year of the transferee in which the 
disposition occurs (that is, the date that is 
two and one-half months after the close of 
that year), the transferee's ruling amount 
with respect to the interest acquired in the 
nuclear power plant for that year is equal 
to the amount contained in the transferor's 
current schedule of ruling amounts for that 
plant for the taxable year of the transferor 
in which the disposition occurred, multi
plied by the product of-

(A) The portion of the transferor's qual
ifying interest that is transferred; and 

(B) A fraction, the numerator of which 
is the number of days in the taxable year of 
the transferor including and following the 
date of disposition, and the denominator of 
which is the number of days in that taxable 
year. 

(ii) Taxable years after the year of dis
position. A transferee of a qualifying in
terest in a nuclear power plant must file 
a request for a revised schedule of rul
ing amounts with respect to that interest 
on or before the deemed payment dead
line for the first taxable year of the trans
feree beginning after the disposition. See 

§ 1.468A-3T(f)( 1 )(ii)(B). If the transferee 
does not timely file such a request, the 
transferee's ruling amount with respect to 
that interest for the affected year or years 
will be zero, unless the IRS waives the ap
plication of this paragraph (e)(2)(ii) upon 
a showing of good cause for the delay. 

(3) Examples. The following examples 
illustrate the provisions of this paragraph 
(e): 

Example J. (i) X Corporation is a calendar year 

taxpayer engaged in the sale of electric energy gen· 

erated by a nuclear power plant. The plant is owned 

entirely by X. On May 27. 2007. X transfers a 60-per. 

cent qualifying interest in the plant to Y Corpora

tion, a calendar year taxpayer. Before the transfer, X 
had received a schedule of ruling amounts containing 

an annual ruling amount of $10 million for the tax

able years 2005 through 2025. For 2007, neither X 
nor Y files a request for a revised schedule of ruling 

amounts. 
(ii) Under paragraph (e)(l)(i) of this section, 

X's ruling amount for 2007 is calculated as fol

lows: ($10,000,000 x .40) + ($10,000,000 x .60 x 
146/365)=$6,400,000. Under paragraph (e)(2)(i) of 

this section, Y's ruling amount for 2007 is calculated 

as follows: $10,000,000 x .60 x 219/365=$3,600,000. 
Under paragraphs (e)(1 )(iii) and (e )(2)(ii) of this sec

tion, X and Y must file requests for revised schedules 

of ruling amounts by March 15,2009. 

Example 2. Y Corporation, the sole owner of a 

nuclear power plant, is a calendar year taxpayer. In 

year I, Y elects to make a special transfer under sec

tion 468A(f)( I) to the nuclear decommissioning fund 

Y maintains with respect to the plant. The amount of 

the special transfer is $ 100x, and the remaining use
ful life of Plant is 20 years. Y obtains a schedule of 
deduction amounts under § 1.468A-BT(c) pennitting 

a $5x deduction each year over the 20-year remain
ing useful life, and deducts $5x of the special trans

fer amount in year I, year 2, year 3, and year 4. On 
the first day of year 5, Y transfers a 25% interest in 

Plant to an unrelated party. Under paragraph (c)(I)(ii) 

of this section, Y may deduct in year 5 the unamor· 
tized special transfer deduction corresponding to the 

portion of the plant transferred (25 percent of $80x 
or $20x). In addition, under paragraph (e)(l )(ii) of 

this section, Y may deduct the portion of the deduc
tion amount for year 5 from the schedule of deduction 

amounts corresponding to its retained interest in the 
plant (75 percent of $5x or $3.75x). Pursuant to para
graph (e)( I )(iii) of this section, Y must file a request 

for a revised schedule of ruling amounts by March 15 
of year 6. 

(f) Anti-abuse provision. The IRS may 
treat a disposition as satisfying the require
ments of this section if the IRS determines 
that this treatment is necessary or appro
priate to carry out the purposes of section 
468A and the regulations. 



§1.468A-7T Manner of and time for 
making election (temporary). 

(a) In general. An eligible taxpayer is 
allowed a deduction for the taxable year 
in which the taxpayer makes a cash pay
ment (or is deemed to make a cash pay
ment) to a nuclear decommissioning fund 
only if the taxpayer elects the application 
of section 468A. A separate election is re
quired for each nuclear decommissioning 
fund and for each taxable year with respect 
to which payments are to be deducted un
der section 468A. In the case of an affili
ated group of corporations that join in the 
filing of a consolidated return for a tax
able year, the common parent must make 
a separate election on behalf of each mem
ber whose payments to a nuclear decom
missioning fund during such taxable year 
are to be deducted under section 468A. The 
election under section 468A for any tax
able year is irrevocable and must be made 
by attaching a statement (Election State
ment) and a copy of the schedule of ruling 
amounts provided pursuant to the rules of 
§1.468A-3T to the taxpayer's Federal in
come tax return (or, in the case of an affil
iated group of corporations that join in the 
filing of a consolidated return, the consol
idated return) for such taxable year. The 
return to which the Election Statement and 
a copy of the schedule of ruling amounts 
is attached must be filed on or before the 
time prescribed by law (including exten
sions) for filing the return for the taxable 
year with respect to which payments are to 
be deducted under section 468A. 

(b) Required information. The Election 
Statement must include the following in
formation: 

(I) The legend "Election Under Section 
468A" typed or legibly printed at the top of 
the first page. 

(2) The electing taxpayer's name, ad
dress and taxpayer identification number 
(or, in the case of an affi I iated group of cor
porations that join in the filing of a consol
idated return, the name, address and tax
payer identification number of each elect
ing taxpayer). 

(3) The taxable year for which the elec
tion is made. 

(4) For each nuclear decommissioning 
fund for which an election is made-

(i) The name and location of the nuclear 
power plant [0 which the fund relates; 

(ii) The name and employer identifica
tion number of the nuclear decommission
ing fund; 

(iii) The total amount of actual cash 
payments made to the nuclear decommis
sioning fund during the taxable year that 
were not treated as deemed cash payments 
under § 1.468A-2T( c)(I) for a prior tax
able year; 

(iv) The total amount of cash payments 
deemed made to the nuclear decommis
sioning fund under § 1.468A-2T(c)(l) for 
the taxable year; and 

(v) The total amount of any special 
transfers made under § 1.468A-8T during 
the taxable year. 

§1.468A-8T Special transfers to qualified 
funds pursuant to section 468A(f) 
(temporary). 

(a) General rule-(l) In general. Un
der section 468A(f), a taxpayer maintain
ing a qualified nuclear decommissioning 
fund with respect to a nuclear power plant 
may transfer cash or property into the fund 
(a special transfer). The special transfer 
is not subject to the ruling amount limita
tion in section 468A(b) and is not treated 
as a cash payment for purposes of that 
limitation. Thus, a taxpayer may, in the 
same taxable year, pay the ruling amount 
and make a special transfer into the fund. 
A special transfer may be made in cash, 
property, or both cash and property. The 
amount of a special transfer (that is, the 
amount of cash and the fair market value 
of property transferred) may not exceed 
the present value of the pre-2005 nonqual
ifying amount of nuclear decommission
ing costs with respect to the nuclear power 
plant. The taxpayer is entitled to a deduc
tion against income for a special transfer, 
as described in paragraph (b) of this sec
tion. A special transfer may not be made 
to a nuclear decommissioning fund before 
the first taxable year in which a deduction 
amount is applicable to the nuclear decom
missioning fund (see paragraph (c) of this 
section). 

(2) Pre-2005 nonqualifying amount. 
The present value of the pre-2005 non
qualifying amount of nuclear decommis
sioning costs with respect to a nuclear 
power plant is the amount equal to the 
pre-2005 nonqualifying percentage of 
the present value of the estimated future 
decommissioning costs (as defined in 

§1.468A-lT(b)(6» with respect to the nu
clear power plant as of the first day of the 
taxable year of the taxpayer in which the 
special transfer is made. For this purpose, 
the pre-20OS nonqualifying percentage for 
the plant is 100 percent reduced by the 
sum of-

(i) The qualifying percentage (within 
the meaning of §1.46SA-3(d)(4) as in ef
fect on December 3 I. 2005) used in de
termining the taxpayer's last schedule of 
ruling amounts for the nuclear decommis
sioning fund under the law in effect before 
the enactment of the Energy Policy Act of 
2005 (that is, the percentage of the plant's 
total nuclear decommissioning costs that 
were permitted to be funded through the 
fund under the law in effect before the en
actment of the Energy Policy Act of2005); 
and 

(ii) The percentage of decommissioning 
costs transferred in any previous special 
transfer (that is, the amount transferred as 
a percentage of the present value of the 
estimated future costs of decommissioning 
as of the first day of the taxable year in 
which such previous transfer was made). 

(3) Transfers in multiple years. A tax
payer making a special transfer is not 
required to transfer the entire eligible 
amount in a single year. The requirements 
of paragraph (c) of this section apply sep
arately to each year in which a special 
transfer is made. In calculating the amount 
of any subsequent transfer, the taxpayer 
must reduce the pre-2005 nonqualifying 
percentage under paragraph (a)(2) of this 
section to take into account all previous 
transfers. For example, if a taxpayer has a 
pre-2005 nonqualifying percentage of 40 
percent, and transfers half of the eligible 
amount in a special transfer, any subse
quent transfer must be calculated on the 
basis of a pre-2005 nonqualifying percent
age of 20 percent. 

(b) Deduction for amounts trans
ferred-(l) In general. (i) Except as 
provided in this paragraph (b), the deduc
tion for any special transfer is allowed 
ratably over the remaining useful life of 
the nuclear power plant. 

(ii) For purposes of this paragraph (b), 
the remaining useful life of the nuclear 
power plant is the period beginning on the 
first day of the taxable year during which 
the transfer is made and ending on the last 
day of the taxable year that includes the 
last day of the estimated useful life of the 
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nuclear power plant. The last day of the 

estimated useful life of the nuclear power 

plant is determined for this purpose under 

the rules of § 1.468A-3T(c)(2). 

(iii) The deduction for property con

tributed in a special tramfer i~ limited to 

the lesser of the fair market value of the 

property contributed or the taxpayer's ba
sis in that property. 

(2) Denia/ of deduction ji)r pm'iolls/v 
deducted amounts. If a deduction (other 

than a deduction under section 468A) 

has been allowed to the taxpayer (or a 

predecessor) on account of expected de

commissioning costs for a nuclear power 

plant (a nonconforming deduction) or an 

amount otherwise includible in income has 

been excluded from the gross income of 

the taxpayer (or a predecessor) on account 

of such expected decommissioning costs 
(a nonconfom1ing exclusion), the deduc

tion allowed for a special transfer to the 

nuclear decommissioning fund maintained 

with respect to the plant is reduced. In 

the case of a single special transfer of the 
full eligible amount, the reduction is equal 

to the aggregate amount of all noncon
forming deductions and nonconforming 

exclusions. In the case of a transfer ofless 
than the full eligible amount, the reduc

tion is a ratable portion of such aggregate 
amount. 

(3) Transfers of qualified nuclear de
commissioninR funds. (i) If a special trans
fer is made to any qualified nuclear de
commissioning fund, there is a subsequent 
transfer of the fund or the assets of the fund 
(a fund transfer), and § 1.468-6T applies 

to the fund transfer, any amount of the de
duction under paragraph (b) of this seL:tion 
allocable to taxable years ending after the 
date of the fund transfer will be allowed 
as a current deduction to the transferor for 
the taxable year that includes the date of 
the fund transfer. See §468A-6T(c) for ad

ditional rules concerning transfers of de
commissioning funds, including the trans
fer of a portion of the taxpayer's interest in 
a nuclear power plant. If a taxpayer trans
fers only part of the fund or the fund's as
sets, the rules in this paragraph (b)(3) ap
ply only to the corresponding portion of 
the deduction under paragraph (b) of this 
section. 

(ii) If a deduction is allowed to the 
transferor under paragraph (b)(3)(i) of this 

section and the transferee is related to the 
transferor. the Internal Revenue Service 
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(IRS) will not approve the transferee's 

schedule of ruling amounts for taxable 

years beginning after the date of the trans

fer unless the ruling amounts are deferred 

in a manner that results in recapture of the 

acceleration amount. For this purpose-

(A) The acceleration amount is the dif

ference between the deduction allowed un

der this paragraph (b)( 3) and the present 

value as of the beginning of the accelera

tion period of the deductions that, but for 

the transfer. would have been allowed un

der this paragraph (b) for taxable years dur

ing the acceleration period; 
(B) The acceleration amount is recap

tured if the aggregate present value of the 

ruling amounts at the beginning of the ac

celeration period is equal to the amount by 

which the aggregate present value of the 

ruling amounts that would have been ap

proved but for this paragraph (b)(3)(ii) ex

ceeds the acceleration amount; 

(C) The acceleration period is the pe

riod from the first day of the transferor's 

first taxable year beginning after the date 
of the transfer until the end of the plant's 

remaining useful life; 

(D) Present values will be determined 
using the assumptions that are used in de

termining the transferee's first schedule of 
ruling amounts; and 

(E) A transferor and a transferee are re
lated if their relationship is specified in 
section 267(b) or section 707(b)( I) or they 

are treated as a single taxpayer under sec
tion 41(f)(l)(A) or (B). 

(4) Special rules-(i) Gain or loss not 
recoRnized on transfers to fund. No gain 
or loss will be recognized on any special 
transfer. 

(ii) Taxpayer basis in fund. Notwith

standing any other provision of the Inter
nal Revenue Code (Code) and regulations, 
the taxpayer's basis in the fund is not in
creased by reason of the special transfer. 

(iii) Fund basis in transferred property. 
The fund's basis in any property trans
ferred in a special transfer is the same as 
the transferor's basis in the property imme
diately before the transfer. 

(c) Schedule of deductions re
quired-( 1) In general. A taxpayer may 
not make a special transfer to a quali

fied nuclear decommissioning fund unless 
the taxpayer requests from the IRS a 

schedule of deduction amounts in con
nection with such transfer. A schedule of 
deduction amounts for a nuclear decom-

missioning fund (schedule of deduction 

amounts) is a ruling (within the meaning 

of §601.201(a)(2) of this chapter) spec

ifying the annual deductions (deduction 

amounts) that, over the taxable years in the 

remaining useful life of the nuclear power 

plant, will result in the deduction of the 

entire amount of the special transfer. Such 

a request may be combined with a request 

for a schedule of ruling amounts under 

§ 1.468A-3T(a). In the case of a com

bined request, the schedule of deduction 

amounts requested under this paragraph 

(c)(I) must be stated separately from the 

schedule of ruling amounts requested un

der § 1.468A-3T(a) and approval of the 

schedule of deduction amounts under this 

section will constitute a separate ruling. 

A request for a schedule of deduction 

amounts must comply with all provisions 

of paragraph (d) of this section. 

(2) Transfers in multiple taxable years. 
A taxpayer making a special transfer 
in more than one taxable year pursuant 

to paragraph (a)(3) of this section must 

request a new schedule of deduction 

amounts in connection with each special 

transfer. 
(3) Transfer of partial interest in fund. 

If a taxpayer transfers part of a fund or a 
fund's assets and is allowed a deduction 
under paragraph (b)(3) of this section, the 

taxpayer must request a new schedule of 
deduction amounts in connection with the 

transfer. 
(d) Manner of requesting schedule of 

deduction amounts-(l) In general. (i) In 
order to receive a deduction amount for 

any taxable year, a taxpayer must file a re
quest for a schedule of deduction amounts 

that complies with the requirements of this 
paragraph (d), the applicable procedural 
rules set forth in §60 1.20 I (e) of this chap

ter (Statement of Procedural Rules) and 
the requirements of any applicable revenue 

procedure that is in effect on the date the 
request is filed. 

(ii) A separate request for a schedule 
of deduction amounts is required for each 
nuclear decommissioning fund established 
by a taxpayer (see § 1.468A-ST(a) for rules 
relating to the number of nuclear decom
missioning funds that a taxpayer can estab
lish). 

(iii) Except as provided by 
§ 1.468A-ST(a)(l )(iv) (relating to certain 
unincorporated organizations that may be 
taxable as corporations) and § 1.468A-3T 



(relating to a request for a schedule of 
ruling amounts), a request for a schedule 
of deduction amounts must not contain 
a request for a ruling on any other issue, 
whether the issue involves section 468A 
or another section of the Code. 

(iv) In the case of an affiliated group 
of corporations that join in the filing of 
a consolidated return, the common parent 
of the group may request a schedule of 
deduction amounts for each member of the 
group that possesses a qualifying interest 
in the same nuclear power plant by filing a 
single submission with the IRS. 

(v) The IRS shall not provide or revise 
a deduction amount applicable to a taxable 
year in response to a request for a sched
ule of deduction amounts that is filed after 
the deemed payment deadline date (as de
fined in § 1.468A-2T( c)(1» for such tax
able year. In determining the date when a 
request is filed, the principles of sections 
7502 and 7503 shall apply. 

(vi) Except as provided in paragraph 
(d)(1)(vii) of this section, a request for a 
schedule of deduction amounts shall be 
considered filed only if such request com
plies substantially with the requirements of 
this paragraph (d). 

(vii) If a request does not comply sub
stantially with the requirements of this 
paragraph (d), the IRS will notify the 
taxpayer of that fact If the information 
or materials necessary to comply sub
stantially with the requirements of this 
paragraph (d) are provided to the IRS 
within 30 days after this notification, the 
request will be considered filed on the date 
of the original submission. In addition, 
the request will be considered filed on the 
date of the original submission in a case 
in which the information and materials 
are provided more than 30 days after the 
notification if the IRS determines that the 
electing taxpayer made a good faith ef
fort to provide the applicable information 
or materials within 30 days after notifi
cation and also determines that treating 
the request as filed on the date of the 
original submission is consistent with the 
purposes of section 468A. In any other 
case in which the information or materials 
necessary to comply substantially with the 
requirements of this paragraph (d) are not 
provided within 30 days after the notifica
tion, the request will be considered filed on 
the date that all information or materials 

necessary to comply with the requirements 
of this paragraph (d) are provided. 

(2) Information required. A request for 
a schedule of deduction amounts must con
tain the following information: 

(i) The taxpayer's name, address and 
taxpayer identification number. 

(ii) Whether the request is for an initial 
schedule of deduction amounts or a sched
ule of deduction amounts for a subsequent 
special transfer. 

(iii) The name and location of the nu
clear power plant with respect to which 
a schedule of deduction amounts is re
quested. 

(iv) A description of the taxpayer's 
qualifying interest in the nuclear power 
plant and the percentage of such nuclear 
power plant that the qualifying interest of 
the taxpayer represents. 

(v) The present value of the estimated 
future decommissioning costs (as defined 
in §1.468A-IT(b)(6» with respect to the 
taxpayer's qualifying interest in the nu
clear power plant as of the first day of the 
taxable year of the taxpayer in which a 
transfer is made under this section. 

(vi) A description of the assumptions, 
estimates and other factors that were used 
by the taxpayer to determine the amount of 
decommissioning costs, including each of 
the following if applicable: 

(A) A description of the proposed 
method of decommissioning the nuclear 
power plant (for example, prompt re
movaUdismantlement, safe storage en
tombment with delayed dismantlement, 
or safe storage mothballing with delayed 
dismantlement). 

(B) The estimated year in which sub
stantial decommissioning costs will first 
be incurred. 

(C) The estimated year in which the 
decommissioning of the nuclear power 
plant will be substantially complete (see 
§ 1.468A-5T( d)(3) for a definition of sub
stantial completion of decommissioning). 

(D) The total estimated cost of decom
missioning expressed in current dollars 
(that is, based on price levels in effect at 
the time of the current determination). 

(E) The total estimated cost of decom
missioning expressed in future dollars 
(that is, based on anticipated price levels 
when expenses are expected to be paid). 

(F) For each taxable year in the period 
that begins with the year specified in para
graph (d)(2)(vi)(B) of this section (the es-

timated year in which substantial decom
missioning costs will first be incurred) and 
ends with the year specified in paragraph 
(d)(2)(vi)(C) of this section (the estimated 
year in which the decommissioning of the 
nuclear power plant will be substantially 
complete), the estimated cost of decom
missioning expressed in future dollars. 

(0) A description of the methodology 
used in converting the estimated cost of de
commissioning expressed in current dol
lars to the estimated cost of decommission
ing expressed in future dollars. 

(H) The assumed after-tax rate of return 
to be earned by the amounts collected for 
decommissioning. 

(I) A copy of each engineering or cost 
study that was relied on or used by the 
taxpayer in determining the amount of de
commissioning costs. 

(vii) The taxpayer's pre-200S nonqual
ifying percentage (as defined in paragraph 
(a)(2) of this section). 

(viii) The estimated useful life of the 
nuclear power plant (as such term is de
fined in paragraph (b)(l)(ii) or (iii) of this 
section). 

(ix) If the request is for a subse
quent schedule of deduction amounts, the 
amount of the previous special transfer 
and the present value of the estimated 
future decommissioning costs (as defined 
in §1.468A-lT(b)(6» with respect to the 
taxpayer's qualifying interest in the nu
clear power plant as of the first day of the 
taxable year of the taxpayer in which the 
previous special transfer was made. 

(x) If the request is for a subsequent 
schedule of deduction amounts, a copy of 
all schedules of deduction amounts that re
late to the nuclear power plant to which the 
request relates and that were previously is
sued to the taxpayer making the request. 

(xi) If the request for a schedule of 
deduction amounts contains a request, 
pursuant to § 1.468A-5T(a)( 1 )(iv), that the 
IRS rule whether an unincorporated or
ganization through which the assets of the 
fund are invested is an association taxable 
as a corporation for federal tax purposes, 
a copy of the legal documents establishing 
or otherwise governing the organization. 

(xii) Any other information required by 
the IRS that may be necessary or useful 
in determining the schedule of deduction 
amounts. 

(3) Statement required. A taxpayer re
questing a schedule of deduction amounts 
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under this paragraph (d) must submit a 
statement that any nonconforming deduc
tions and nonconforming exclusions have 
reduced the deduction allowed for the spe
cial transfer in accordance with paragraph 
(b)(2) of this section. 

(4) Administrative procedures. The IRS 
may prescribe administrative procedures 
that supplement the provisions of para
graphs (d)( I) and (2) of this section. In ad
dition, the IRS may, in its discretion, waive 
the requirements of paragraphs (d)(l) and 
(2) of this section under appropriate cir
cumstances. 

§ I.468A-9T Effective/applicability date 

and transitional rules (temporary). 

(a) Effective date. Sections 1.468A-1T 
through 1.468A-8T are effective Decem-

CFR part or section where 
identified and described 

* * * * * 
1.468A-3T 

* * * * * 
1.468A-4T 

* * * * * 
1.468A-7T 

* * * * * 
1.468A-3T(h), 
1.468A-7T, and 
1.468A-8T(d) 

* * * * * 

Kevin M. Brown, 
Deputy Commissioner for 
Sen'ices and Enforcement. 

Approved November 27, 2007. 

Eric Solomon, 
Assistant Secretary of the 

Treasury (Tax Policy). 

(Filed hy the Office ot the Federal Regi,!er on Decemhcr 28. 
:1107. X:4'i am. and publ"hed In the i"ue of the Federal 
Re~"ter for December ,I, :IJ07. 7: FR. 74175) 
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ber 31, 2007, and apply with respect to tax
able years ending on or after such date. 

(b) Transitional rule. For a taxable year 
ending on or after January I, 2006, and 
before December 31, 2007-

(I) A taxpayer may use any reason
able method consistent with the principles 
and provisions of section 468A to deter
mine the schedule of ruling amounts or the 
schedule of deduction amounts; 

(2) Application of the provisions of 
§§ 1.468A-I T through 1.468A-8T will 
be treated as a reasonable method if, ex
cept as otherwise permitted by paragraph 
(b)(4) of this section, the taxpayer applies 
all provisions in §§ 1.468A-I T through 
1.468A-8T to the taxable year; 

(3) The Internal Revenue Service will 
issue schedules of ruling amounts based on 
the regulations in effect prior to January I, 

Section 469.-Passive 
Activity Losses and 
Credits Limited 

h a noncorporate limited partner's distributive 

share of partnership interest expense incurred in the 

trade or business of trading securities by the part· 

nership subject to the limitation on the deduction of 

investment in section 163( d) of the Internal Revenue 

Code? See Rev. Rul. 2008-12, page 520. 

Section 482.-Allocation 
of Income and Deductions 
Among Taxpayers 

Federal short·term, mid·term, and long·term rates 

are set forth for the month of March 2008. See Rev. 

Rul. 2008-11. page 541. 

2006, if a taxpayer so requests and if the In
ternal Revenue Service finds the request to 
be consistent with the principles and pur· 
poses of section 468A; and 

(4) The taxpayer's request for a sched· 
ule of ruling amounts or a schedule of de· 
duction amounts applicable to the taxable 
year will be treated as timely if the request 
is filed before January I, 2008. 

Par. 4. The authority citation for part 
602 continues to read as follows: 

Authority: 26 U.S.c. 7805. 
Par. 5. In §602.101, paragraph (b) is 

amended by adding the following entries 
in numerical order to the table to read as 
follows: 

§602.lOJ OMB Control numbers. 

* * * * * 
(b) * * * 

Current OMB 
Control No. 

1545-1269 
1545-1378 
1545-1511 

1545-0954 

1545-0954 
1545-1511 

1545-2091 

Section 483.-lnterest on 
Certain Deferred Payments 

The adjusted applicable federal short·term, mid· 

term, and long-term rates are set forth for the month 

of March 2008. See Rev. Rul. 2008·11, page 541. 

Section 642.-Special 
Rules for Credits and 
Deductions 

Federal short-term, mid-term, and long·term rates 

are set forth for the month of March 2008. See Rev. 

Rul. 2008-11, page 541. 



Section 702.-lncome and 
Credits of Partner 

Is a noncorporate limited partner's distributive 
share of partnership interest expense incurred in the 
trade or business of trading securities by the part
nership subject to the limitation on the deduction of 
investment interest in section l63(d) of the Internal 
Revenue Code? See Rev. RuL 2008-12, page 520. 

Section 703.-Partnership 
Computations 

Is a noncorporate limited partner's distributive 
share of partnership interest expense incurred in the 
trade or business of trading securities by the part
nership subject to the limitation on the deduction of 
investment interest in section l63(d) of the Internal 
Revenue Code? See Rev. Rul. 2008-12, page 520. 

Section 807.-Rules for 
Certain Reserves 

The adjusted applicable federal short-term, mid
tenn, and long-tenn rates are set forth for the month 
of March 2008. See Rev. Rul. 2008-11, page 541. 

Section 846.-Discounted 
Unpaid Losses Defined 

The adjusted applicable federal shon-term, mid
term, and long-term rates are set forth for the month 
of March 2008. See Rev. RuL 2008-11. page 541. 

Section 1274.-Determi
nation of Issue Price in the 
Case of Certain Debt Instru
ments Issued for Property 
(Also Sections 42, 280G, 382, 412, 467, 468, 482, 
483, 642, 807, 846, 1288, 7520, 7872.) 

Federal rates; adjusted federal rates; 
adjusted federal long-term rate and the 
long-term exempt rate. For purposes of 
sections 382, 642, 1274, 1288, and other 
sections of the Code, tables set forth the 
rates for March 2008. 

Rev. Rul. 2008-11 

This revenue ruling provides various 
prescribed rates for federal income tax 
purposes for March 2008 (the current 

month). Table 1 contains the short-tenn, 
mid-term, and long-tenn applicable fed
eral rates (AFR) for the current month 
for purposes of section 1274(d) of the 
Internal Revenue Code. Table 2 contains 
the short-term, mid-tenn, and long-tenn 
adjusted applicable federal rates (adjusted 
AFR) for the current month for purposes 
of section 1288(b). Table 3 sets forth the 
adjusted federal long-tenn rate and the 
long-tenn tax-exempt rate described in 
section 382(f). Table 4 contains the ap
propriate percentages for detennining the 
low-income housing credit described in 
section 42(b)(2) for buildings placed in 
service during the current month. Finally, 
Table 5 contains the federal rate for deter
mining the present value of an annuity, an 
interest for life or for a term of years, or 
a remainder or a reversionary interest for 
purposes of section 7520. 

REV. RUL. 2008-11 TABLE 1 

Applicable Federal Rates (AFR) for March 2008 

Period for Compounding 

Short-term 

AFR 
110% AFR 
120% AFR 
130% AFR 

Mid-term 

AFR 
110% AFR 
120% AFR 
130% AFR 
150% AFR 
175% AFR 

Long-tenn 

AFR 
110% AFR 
120% AFR 
130% AFR 

Annual 

2.25% 
2.48% 
2.71% 
2.93% 

2.97% 
3.28% 
3.57% 
3.88% 
4.48% 
5.23% 

4.27% 
4.70% 
5.14% 
5.58% 

Semiannual 

2.24% 
2.46% 
2.69% 
2.91% 

2.95% 
3.25% 
3.54% 
3.84% 
4.43% 
5.16% 

4.23% 
4.65% 
5.08% 
5.50% 

Quarterly 

2.23% 
2.45% 
2.68% 
2.90% 

2.94% 
3.24% 
3.52% 
3.82% 
4.41% 
5.13% 

4.21% 
4.62% 
5.05% 
5.46% 

Monthly 

2.23% 
2.45% 
2.68% 
2.89% 

2.93% 
3.23% 
3.51% 
3.81% 
4.39% 
5.11% 

4.19% 
4.61% 
5.03% 
5.44% 
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Short-term adjusted 
AFR 

Mid-term adju~ted AFR 

Long-term adjusted 
AFR 

Anllual 

2.12';'( 

2.9Y7c 

4.11<7c 

REV RUL. 2008-11 TABLE 2 

Adjusted AFR for March 2008 

Period for Compounding 

Semia IlIlU{l I 

2.910'0 

4.07% 

REV RUL. 2008-\\ TABLE 3 

Quarterly 

2.10% 

Rates Under Section 382 for March 2008 

Adjusted federal long-term rate for the current month 

Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted 
federal long-term rates for the current month and the prior two months.) 

REV RUL. 2008-\\ TABLE 4 

Appropriate Percentages Under Section 42(b)(2) for March 2008 

Appropriate percentage for the 70Cf'c present value low-income housing credit 

Appropriate percentage for the 30% present value low-income housing credit 

REV RUL. 2008-11 TABLE 5 

Rate Under Section 7520 for March 2008 

Applicahle federal rate for determining the present value of an annuity, an interest for life or a term of years, 
or a remainder or reversionary interest 

Mollthly 

2.\0% 

2.89Cf'c 

4.040/c 

4.11% 

4.25% 

7.84% 

3.36% 

3.6% 

Section 1288.-Treatment 
of Original Issue Discount 
on Tax-Exempt Obligations 

Section 7520.-Valuation 
Tables 

Section 7872.-Treatment 
of Loans With Below-Market 
Interest Rates 

The adjusteu applicable federal short-term. rnid
t~nn. anu long-term rates are set forth for the month 

of \!Jrch 200X. See Re\. Rul. 2008-11. page 541 
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The adjusted applicable federal short-term. mid
term, and long-term rates are set forth for the month 

of March 200R. See Rev. Rul. 2008-\1. page 541 
The adjusted applicable federal short-term, mid· 

term, and long-term rates are set forth for the month 

of March 200R. See Rev. Rul. 2008-\ I. page 541. 



Part III. Administrative, Procedural, and Miscellaneous 
Reissuance Standards for 
State and Local Bonds 

Notice 2008-27 

SECTION 1. Purpose. 

The Internal Revenue Service ("IRS") 
and the Treasury Department expect to is
sue regulations under § 150 of the Internal 
Revenue Code of 1986 to modify and clar
ify the determination of when tax-exempt 
bonds are treated as reissued or retired 
solely for purposes of § 103 and § § 141 
through 150. This notice provides interim 
guidance until the promulgation of such 
regulations. This notice modifies certain 
special reissuance standards for "qualified 
tender bonds" under IRS Notice 88-130, 
1988-2 C.B. 543. This notice also mod
ifies certain aspects of the application of 
§ 1.1001-3 of the Income Tax Regula
tions on debt modifications as they apply 
to tax-exempt bonds solely for purposes of 
§ 103 and §§ 141 through 150. This no
tice provides three special rules which ad
dress certain temporary waivers of inter
est rate caps, certain nonrecourse debt, and 
certain modifications of qualified hedges. 
In part, this notice is intended to provide 
greater certainty and flexibility to address 
certain potential Federal tax issues that 
have arisen in the tax-exempt bond market 
as a result of recent rating agency down
grades of major municipal bond insurers 
and failures of auctions in the auction rate 
bond sector of the tax-exempt bond mar
ket. 

This notice applies solely for purposes 
of § 103 and §§ 141 through 150 of the 
Code. No inference should be drawn 
regarding whether a debt modification 
described in this notice would constitute 
an exchange for purposes of § 1001 of the 
Code. In addition, no inference should 
be drawn about whether similar conse
quences would obtain if a transaction falls 
outside the scope of this notice. 

This notice invites public comment on 
the guidance provided herein. 

SECTION 2. Background 

Reissuance 

Reissuance of a tax-exempt bond for 
purposes of the tax-exempt bond provi-

sions triggers retesting of all the various 
program requirements for new issues of 
tax-exempt bonds. A reissuance of an 
issue of tax-exempt bonds may result in 
various negative consequences to a bond 
issuer, including, among other things, 
changes in yield for purposes of the arbi
trage investment restrictions. acceleration 
of arbitrage rebate payment obligations, 
deemed terminations of integrated interest 
rate swaps under the qualified hedge rules 
for arbitrage purposes, new public ap
proval requirements for qualified private 
activity bonds, and change in law risk. 

In general, the standard for determin
ing whether tax-exempt bonds are reis
sued. retired, or otherwise modified sig
nificantly enough to trigger a retesting of 
the program requirements for new issues 
of tax -exempt bonds under the tax -exempt 
bond provisions of the Code is based on 
the general Federal tax standards for debt 
exchanges under § 100 I and regulations 
thereunder. 

In general, § 1.1001-3 of the In
come Tax Regulations employs a signif
icant modification standard to determine 
whether modifications to a debt instrument 
in any form are sufficiently significant to 
cause the debt instrument to be treated 
as reissued or exchanged for purposes of 
§ 1001. Section 1.1001-3 applies to mod
ifications in the form of amendments to 
the terms of an existing debt instrument 
and to modifications in the form of an 
actual exchange of an existing debt instru
ment for a different debt instrument. The 
determination of whether the resulting 
debt instrument is treated as a reissued 
new debt instrument or a continuation of 
the original debt instrument depends on 
whether the result represents a "significant 
modification" of the original debt instru
ment, as defined in § 1.1001-3. 

Notice 88-130 provides certain special 
reissuance rules for certain eligible tax
exempt bonds that are "qualified tender 
bonds," as defined therein. Notice 88-130 
provides that qualified tender bonds will 
not be treated as reissued for purposes of 
§ 103 and §§ 141 through 150 as a result 
of certain tender rights and certain changes 
in interest rate modes and other terms of 
bonds that are covered specifically by the 

detailed rules and limitations set forth in 
Notice 88-130. 

Interest Rate Modes-Tender Option 
Modes and Auction Rate Modes 

Issuers may issue fixed rate tax-exempt 
bonds that bear interest at fixed rates to 
maturity or variable rate bonds that bear in
terest at variable rates which float period
ically in accordance with various market
based interest-rate setting mechanisms. Is
suers often include multi-modal interest 
rate features in the pre authorized terms of 
the bond documents which provide issuers 
with the flexibility to change interest rate 
modes under parameters set forth in the 
bond documents. 

One common interest rate mode em
ployed with tax-exempt bonds is a ten
der option mode. "Tender option bonds" 
are also referred to commonly as "variable 
rate demand bonds." Tender option bonds 
have short-term interest features tied to 
current market rates necessary to remar
ket the bonds at par. Tender option bonds 
have ongoing tender options or put op
tions associated with the interest rate-set
ting mechanism which allow bondholders 
to tender their bonds for purchase at par at 
specified intervals, typically every seven 
days. Tender option bonds generally have 
creditworthy third-party liquidity facilities 
from banks or other liquidity providers to 
support the tender options and may have 
credit enhancement from bond insurers or 
other providers. Tender option bonds also 
may have interest mode conversion op
tions which grant to the issuer or a con
duit borrower an option to change the in
terest rate mode on the bonds from a ten
der option mode to another short-term in
terest rate mode or to a fixed interest rate 
to maturity. At the time of a conversion 
to another interest rate mode, tender option 
bonds typically are subject to a mandatory 
tender for purchase but a bondholder may 
be allowed to elect to retain the bonds. 
Upon the exercise of ongoing tender op
tions associated with the short-term inter
est rate-setting mechanism for tender op
tion bonds and upon any mandatory or op
tional tender upon conversion of the inter
est rate on the bonds to another interest rate 
mode, a remarketing agent or a liquidity 
provider typically will acquire the bonds 
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subject to the tender at par and resell the 
bonds either to the same bondholders or to 
others willing to purchase such bonds. In 
general, Notice 88-130 provides guidance 
for when the tenders associated with ten
der option bonds will not constitute reis
suances if they meet the specific detailed 
eligibility requirements for "qualified ten
der bonds," as defined in Notice 88-130. 

Another interest rate mode used with 
tax-exempt bonds is an auction rate mode. 
The interest rate on auction rate bonds is 
reset at predetermined intervals (generally 
under one year) using a modified Dutch 
auction process. Auction rate bonds gen
erally trade at par and are callable at par on 
any interest payment date at the option of 
the issuer. Unlike bonds in a tender option 
mode, however, bonds in an auction rate 
mode have no ongoing tender options or 
put options to support the interest rate-set
ting process. Thus, auction rate bonds 
are viewed as long-term investments with 
a short-term interest rate-setting process. 
Auction rate bonds generally have maxi
mum rates based on state law restrictions 
or certain formulas, such as a multiple of a 
tax-exempt or taxable index. Auction rate 
bonds may have credit enhancement from 
bond insurers or other providers. Auction 
rate bonds also may have interest mode 
conversion options similar to tender op
tion bonds which grant to the issuer or a 
conduit borrower an option to change the 
interest rate mode on the bonds from an 
auction rate mode to another short-term in
terest rate mode or to a fixed interest rate 
to maturity. At the time of a conversion 
to another interest rate mode, auction rate 
bonds typically are subject to a manda
tory tender for purchase in a process sim
ilar to mandatory tenders on conversions 
of interest rate modes used with tender op
tion bonds. Questions have arisen regard
ing whether or to what extent auction rate 
bonds can be treated as qualified tender 
bonds for purposes of the provisions of 
Notice 88-130. 

Approach of Guidance 

This notice modifies and expands the 
protection afforded by Notice 88-130 to 
provide that authorized changes in addi
tional interest rate modes and certain op
tional or mandatory tenders of the bonds 
will not result in a reissuance of the tax-ex
empt bonds solely for purposes of § 103 
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and §§ 141 through 150. This notice pro
vides that other types of changes to tax-ex
empt bonds are tested for reissuance pur
poses under the significant modification 
standard under § 1.1001-3. In addition, 
this notice also provides special rules for 
certain issues that have arisen as a result of 
recent ratings downgrades of the bond in
surers and auction failures on auction rate 

bonds. 

SECTION 3. Scope and Application 

3.1. Scope and General Rules. The 
IRS and the Treasury Department expect 
to promulgate regulations under § 150 to 
provide guidance on whether tax-exempt 
bonds are treated as reissued or retired 
solely for purposes of § 103 and §§ 141 
through 150. Specifically, for purposes 
of § 103 and §§ 141 through 150 only, 
in the case of a qualified tender bond (as 
defined herein), any qualified interest rate 
mode change (as defined herein) and any 
qualified tender (as defined herein) will 
not be treated as a modification under 
§ 1.1001-3. Therefore, for these pur
poses, a qualified tender bond will not 
be treated as reissued or retired solely as 
a result of a qualified interest rate mode 
change or the existence or exercise of 
any qualified tender. Further, in applying 
§ 1.1001-3 to modifications oftax-exempt 
bonds, any interest rate variance directly 
related to a qualified interest rate mode 
change will not be treated as a modifi
cation under § 1.1001-3, and thus such 
interest rate variances need not be tested 
under the change in yield rule for deter
mining significant modifications under 
§ 1.1001-3(e)(2). Except as otherwise 
specially provided in this notice, the de
termination of whether any modification 
to an issue of tax-exempt bonds causes a 
reissuance or retirement of the tax-exempt 
bonds for purposes of § 103 and § § 141 
through ISO is based on whether the mod
ifications are significant modifications 
under § 1.1001-3. 

Similar to the treatment under Notice 
88-130, and except as expressly provided 
herein with respect to the treatment of 
"qualified interest rate mode changes" and 
"qualified tenders" on "qualified tender 
bonds" (all as redefined herein), a tax-ex
empt bond generally is treated as reissued 
or retired on the first date on which: (1) a 
significant modification to the terms of the 

bond occurs under § 1.1001-3 or a dispo
sition of the bond otherwise occurs under 
section 1001; (2) the bond is purchased or 
otherwise acquired by or on behalf of the 
issuer or a true obligor which is a govern
mental unit or an agency or instrumentality 
thereof; or (3) the bond is otherwise retired 
or redeemed. For these purposes, except 
as otherwise expressly provided herein, a 
bond is treated as purchased or otherwise 
acquired by or on behalf of a person if the 
bond is purchased or otherwise acquired 
(other than pursuant to the terms of a third 
party guarantee, liquidity facility, or re
marketing arrangement) by that person in 
a manner that liquidates the bondholder's 
investment. 

3.2. Definitions. The following defini
tions apply for purposes of this notice only: 

(1). Qualified Tender Bond. The tenn 
"qualified tender bond" means a tax-ex
empt bond that is part of an issue which 
has all of the following features: (a) for 
each interest rate mode that is preautho
rized under the terms of the bond con
sidered separately, the bond bears inter
est during the allowable term of that in
terest rate mode at either a fixed interest 
rate or a variable interest rate that consti
tutes a qualified floating rate on a vari
able rate debt instrument for a tax-exempt 
bond under § 1. 127S-S(b ) (e.g., various in
terest rate indexes and rate-setting mech
anisms that reasonably can be expected 
to measure contemporaneous variations in 
the cost of newly-borrowed funds, includ
ing. without limitation, interest rates de
termined by reference to eligible interest 
rate indexes (e.g .• the SIFMA index), ten
der option-based interest rate measures, or 
a Dutch auction process); (b) interest on 
the bond is unconditionally payable at pe
riodic intervals at least annually; and (c) 
the final maturity date of the bond is no 
longer than the lesser of 40 years after the 
issue date of the bond or the latest date 
that is reasonably expected as of the is
sue date of the bond to be necessary to 
carry out the governmental purpose of the 
bond (with the 120 percent weighted av
erage economic life of financed facilities 
test under Section 147(b) being treated as 
a safe harbor for this purpose). 

(2). Qualified Interest Rate Mode 
Change. In general, a "qualified inter
est rate mode change" is a change in the 
interest rate mode on a bond that is au
thorized under the terms of the bond upon 



its original issuance. Further, in order to 
be a qualified interest rate mode change. 
the terms of the bond must require that the 
bond be resold at a price equal to par upon 
conversion to a new interest rate mode. 
except that, upon a conversion to an inter
est rate mode that is a fixed interest rate 
for the remaining term of the bond to ma
turity, the bond may be resold at a market 
premium or a market discount from the 
stated principal amount of that bond. 

(3). Qualified Tender. A "qualified ten
der" is either a tender option or a manda
tory tender requirement that is authorized 
under the terms of the bond upon its orig
inal issuance and that meets the require
ments of this Section 3.2(3). A bond is 
subject to a tender option or a tender re
quirement if the bondholder either has the 
option at specified times (e.g., an ongoing 
tender option as part of the interest rate
setting process for tender option bonds) or 
the mandatory requirement upon specified 
occurrences (e.g., a mandatory tender upon 
conversion from one interest rate mode to 
a different interest rate mode) to tender the 
bond for purchase or redemption at a price 
equal to par (which may include any ac
crued interest) pursuant to the terms of the 
bond on one or more tender dates before 
the final stated maturity date. A purchase 
of a bond pursuant to a tender option or 
mandatory tender requirement is treated as 
part of a qualified tender if the purchase 
occurs under the terms of the bond (re
gardless of whether the purchase is by the 
issuer, a liquidity provider, a remarketing 
agent, a bond trustee, a conduit borrower, 
or an agent of any of them), the terms of 
the bond require that at least best efforts be 
used to remarket the bond, and the bond is 
remarketed no later than 90 days after the 
date of such purchase. 

3.3. Special Rule for Nonrecourse 
Debt. Solely for purposes of § 103 
and §§ 141 through 150, in applying 
§ 1.1001-3(e)(4)(iv)(B) to determine 
whether a modification of the security 
or credit enhancement on a tax-exempt 
bond that is a nonrecourse debt instru
ment is a significant modification, such 
a modification is treated as a significant 
modification only if the modification re
sults in a change in payment expectations 
under § 1.1001-3(e)(4)(vi). 

3.4. Special Temporary Relief for Cer
tain Waivers of Interest Rate Caps on Auc
tion Rate Bonds. Solely for purposes of 

§ 103 and § § 141 through 150, in apply
ing § 1.1001-3(e)(2) to determine whether 
a modification to the yield on tax-exempt 
bonds that bear interest based on an auc
tion rate constitutes a significant modifi
cation, a temporary waiver, in whole or in 
part, of the terms of a cap on the maximum 
interest rate on such auction rate bonds is 
disregarded to the extent that any agree
ment to waive such a cap and the period 
during which such a waiver is in effect both 
are within the period between November 1. 
2007 and July 1,2008. Except for the spe
cial relief provided in this section, a waiver 
of a cap on an interest rate on a tax-exempt 
bond generally is required to be tested for 
whether it causes a significant modifica
tion under § 1.1001-3. 

3.5 Certain Modifications of Qualified 
Hedges for Arbitrage Purposes. Solely 
for purposes of the arbitrage investment 
restrictions under § 148, in determining 
whether a modification of a qualified 
hedge results in a termination of the hedge 
under § 1.148-4(h), such a modification is 
not treated as a termination of the hedge 
if both: (1) the modification is not rea
sonably expected as of the date of the 
modification to change the yield on the 
affected hedged bonds over the remaining 
term of the hedged bonds by more than 
one quarter of one percent (.25 percent or 
twenty-five basis points) per annum; and 
(2) the payments and receipts on the qual
ified hedge, as modified, are fully taken 
into account as adjustments to the yield on 
those hedged bonds for arbitrage purposes 
under § 148. 

3.6 Examples. The following examples 
illustrate the application of certain princi
ples in this notice and § 1.1001-3 as they 
apply to tax-exempt bonds for purposes of 
this notice. 

Example I. Insignificant Change in Credit En
hancement and Impact on Floating Interest Rate. On 
July I. 2007. a municipality (the "Issuer") issued 
$1 million in tax-exempt bonds that bear interest at 
an auction interest rate and that mature in 40 years 
(the "Bonds"). The Bonds are recourse obligations 
that are secured by the issuer's underlying primary 
A-rated investment grade credit. The Bonds are 
secured further by credit enhancement under a bond 
insurance policy provided by a AAA-rated bond in
surer. Pursuant to the terms of the Bonds, the auction 
interest rate on the Bonds resets every 7 days. The 
terms of the Bonds grant the issuer the option to 
convert the interest rate mode on the Bonds from an 
auction rate mode to either a 7-day tender option rate 
mode or to a long-term fixed interest rate to maturity, 
subject to a mandatory tender of the Bonds upon 

such a conversion. The Bonds are qualified tender 
bonds under § 3.2 of the notice. 

On January 3, 2008, the auction interest rate 
on the Bonds is set at 10% as a consequence of a 
downgrade in the bond insurer's credit rating from 
a AAA rating to a AA rating and associated market 
disruption. On January 10. 2008, the issuer amended 
the terms of the Bonds to replace the now AA-rated 
bond insurance with a AAA-rated bank letter of 
credit as credit enhancement, but otherwise made no 
other changes to the terms of the Bonds. On January 
10. 2008, the auction rate on the Bonds floated down 
to 3% primarily as a result of the change in credit 
enhancement on the Bonds. 

The amendment to the terms of the Bonds to 

change the credit enhancement is a modification to 
a recourse debt instrument that must be tested for 
significance under the change in security or credit 
enhancement rule in § 1.l001-3(e)(4)(iv). Because 
the change in security or credit enhancement did not 
cause a change in payment expectations on the Bonds 
(i.e., the Bonds had an investment grade payment 
expectation before and after the change in credit 
enhancement), this change in credit enhancement is 
not a significant modification of the Bonds under 
§ 1.1001-3 and thus does not cause a reissuance 
of the Bonds under § 103 and §§ 141 through 150. 
Further, the fact that the market impact of the change 
in credit enhancement caused the floating interest 
rate on the Bonds to float down from 10% to 3% 
is not required to be tested under the 25-basis point 
change in yield rule for significant modifications 
under § 1.l001-3(e)(2) because the Issuer has made 
no change to the interest rate-setting mechanism 
under the terms of the Bonds. 

Example 2. Exchange of Bonds to Remove Bond 
Insurance. Assume the same facts as in Example I 
above, except that, instead of amending the terms 
of the existing Bonds (the "Old Bonds") to change 
the credit enhancement, on January 10, 2008, the Is
suer issued new bonds with new Cusip numbers (the 
"New Bonds") and did an actual exchange of the 
New Bonds for the Old Bonds. The New Bonds are 
not backed by any bond insurance or other credit en
hancement. The New Bonds without the bond insur
ance have an A credit rating. There are no other dif
ferences between the New Bonds and the Old Bonds. 
The result would be the same as in Example I and 
no reissuance of the Bonds would occur. Section 
1.1001-3 applies the same significant modification 
standard to amendments to the terms of an existing 
debt instrument and to actual exchanges of an existing 
debt instruments for a different debt instrument. Fur
ther, the same modification analysis under § 1.1001-3 
would apply to an acquisition of an existing debt in
strument for cash by an intermediary purchaser who 
is not an agent of or otherwise related to the issuer 
from an existing bondholder, an exchange of that ac
quired debt instrument for a modified debt instrument 
between such intermediary purchaser and the issuer 
and a subsequent sale by that intermediary purchaser 
to a different bondholder. 

Example 3. Impact of Authorized Change5 in In
terest Rate Modes and Associated Mandatory Ten
ders. Assume the same facts as in Example I above, 
except that, on January 10,2008, the Issuer also exer
cised its option under the terms of the Bonds to con
vert the interest rate mode on the Bonds from an auc
tion rate mode to a fixed interest rate of 5% for the 
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remaining term of the Bonds. The terms of the Bonds 

also required a mandatory tender and remarketing of 

the Bonds in connection with this interest rate mode 

change. The mandatory tender is a qualified tender 

and the change in the interest rate mude is a qualified 

interest rate mode change. Thus. the Bonds are quali

fied tender bonds. as defined in § 3.2 of the notice. the 

conversion of the interest rate on the Bonds from an 

auction rate mode to a fixed interest rate is pursuant 

to a qualified interest rate mode change" and the as

sociated tender is qualified tender. all as defined in 

§ 3.2 of the notice. Thus. under § 3.1 of the notice. in 

determining whether the Bonds are reissued for pur

poses of the tax-exempt bond provisions of the Code. 
the qualified Interest rate mode change and the qual

ified tenders are not treated as modifications under 

§ 1.1001-3. Furthermore. the interest rate change on 
the Bonds from a floating auction rate of 10% to a 

fixed interest rate of 5% was directly related to the 
qualified interest rate mode change and. under § 3.1 

of the notice. also is not treated as a modification un
der § 1.1001-3. Finally. as in Example I. no reis
suance of the Bonds occurred for purposes of § 103 
and §§ 141 to 150 as a result of the change in credit 
enhancement. 

Example 4. Impact of Unauthorized Changes. 

Assume the same facts as in Example I. except that 
the terms uf the Bunds du nut provide for any conver
sions of the interest rate modes. On January 7. 2008, 
Issuer amends the Bond documents to allow the Is
suer to convert the interest rate mode on the Bonds 
from an auction rate mode to either a 7 -day tender op
tion rate mode or to a long-term fixed interest rate to 
maturity, subject to a mandatory tender of the Bonds 

upon such a conversiun. On January 10.2008, Issuer 
exercised its option under the amended terms of the 
Bonds to convert the interest rate mode on the Bonds 

from an auction rate mode to a fixed interest rate of 
5% for the remaining term of the Bonds. The Issuer 
also required a mandatory tender and remarketing of 
the Bonds in connection with this interest rate mode 
change. 

Because the change in interest rate mode is not 
pursuant to the terms of the Bonds when uriginally 
issued, it is not a qualified interest rate mode change 
within the meaning of this notice. Similarly. the ten
der of the Bonds on January 10, 2008 was not pur
suant to the terms of the Bond as originally issued 
and therefore was not a qualified tender within the 
meaning of this notice. Accordingly. the provisions 
of this notice are not applicable either to the interest 
rate mode change on the Bonds or to the tender of the 
Bonds. Thus, to determine whether these modifica
tions cause a reissuance or retirement of the Bonds for 
purposes of § 103 and §§ 141 through 150, the im
pact of these modifications must be analyzed under 
§ 1.1001-3 to determine whether a significant mudi
fication of the terms of the Bonds occurred. 

SECTION 4. Interim Guidance and 
Reliance 

This notice provides interim guidance. 
Issuers of tax-exempt bonds may rely 
on this notice for any actions taken with 
respect to tax-exempt bonds on or after 
November 1, 2007 and before the effective 
date of future regulations under § 150 that 
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implement the guidance in this notice. Is
suers also may continue to rely on Notice 
88-130 until the effective date of such fu
ture regulations. The IRS and the Treasury 
Department may amend or supplement the 
guidance in this notice as circumstances 

warrant. 

SECTION 5. Request for Comments 

Before any notice of proposed rulemak
ing is issued with respect to the guidance 
provided in this notice, consideration will 
be given to any written public comments 
on this notice that are submitted timely by 
May 19, 2008, and a signed original and 
eight (8) copies) of such comments should 
be sent to the IRS. Send submissions to: 
CC:PA:LPD:PR (NOT-2008-27), room 
5203, IRS, P.O. Box 7604, Ben Franklin 
Station, Washington, DC 20044. Sub
missions may be sent electronically, via 
the IRS Internet site at www.irs.gov/regs 
or via the Federal eRulemaking Portal at 
www.regulations.gov (indicate IRS and 
REG-1l8788-06). All comments will be 
available for public inspection and copy
ing. 

SECTION 6. Drafting Information 

The principal author of this notice 
IS Aviva M. Roth, Office of the Chief 
Counsel (Financial Institutions and Prod
ucts). However, other personnel from the 
IRS and the Treasury Department par
ticipated in its development. For further 
information regarding this notice, contact 
Aviva M. Roth at (202) 622-3980 (not a 
toll-free call). 

2008 Economic Stimulus 
Payments: Filing Instructions 
for Certain Individuals Not 
Otherwise Required to File an 
Income Tax Return 

Notice 2008-28 

PURPOSE 

This notice informs certain individuals 
not otherwise required to file an income 
tax return how to request the economic 
stimulus payment authorized by the Eco
nomic Stimulus Act of 2008. 

BACKGROUND 

The Economic Stimulus Act of 2008, 
Pub. L. No. 11(}-185, 122 Stat. 613 (Feb. 
13, 2008) (Act) amended § 6428 of the 
Internal Revenue Code (Code) to provide 
economic stimulus payments to eligible in
dividuals. For this purpose, an eligible in
dividual is any individual other than a non
resident alien, an estate or trust, or an in
dividual who can be claimed as a depen
dent under § lSI of the Code for the tax
able year. Section 6428(g) authorizes ad
vance refunds and credits of the economic 
stimulus payments to be made in 2008. 

In general, the amount of the 2008 eco
nomic stimulus payment is the lesser of: 
(I) the individual's net income tax liability 
for 2007, or (2) $600 ($1,200 in the case 
of a joint return). However, as provided 
in § 6428(b), an individual (or married 
couple filing jointly) with at least $3,000 
of "qualifying income" in 2007 may re
ceive a minimum payment of $300 ($600 
in the case of a joint return), even though 
the individual (or married couple) has no 
net income tax liability for 2007. Qual
ifying income for purposes of § 6428(b) 
means: 0) earned income as defined in 
§ 32(c)(2) of the Code that is includible in 
gross income for federal income tax pur
poses (including, if elected, certain com
bat zone compensation of members of the 
Armed Forces of the United States); (2) 
social security benefits (including monthly 
retirement, survivor and disability bene
fits, but not including supplemental secu
rity income (SSI) payments) and Tier I 
railroad retirement benefits described in 
§ 86(d) ofthe Code; and (3) disability com
pensation, disability pension and survivor 
benefits from the Department of Veterans 
Affairs pursuant to Chapters 11, 13, or 15 
of Title 38 of the United States Code. 

In order to receive an economic stim
ulus payment in 2008, an eligible indi
vidual must file an income tax return for 
2007. Most eligible individuals are re
quired by § 6012(a) of the Code to file an 
income tax return because their gross in
come for 2007 exceeds the sum oftheir ex
emption amount plus the applicable stan
dard deduction, or are required by § 6017 
of the Code to file an income tax return 
with respect to self-employment tax on net 
earnings from self-employment of $400 or 
more. Additionally, some eligible individ
uals who are not required by § 6012(a) or 



§ 6017 to file an income tax return nev
ertheless file to obtain refunds of withheld 
tax (e.g., tax withheld on wages under § 31 
of the Code). 

Eligibility for the 2008 economic stim
ulus payment, and the amount of that pay
ment, is based on information reported on 
the taxpayer's filed income tax return for 
2007. See § 642S(g). Thus, individuals 
who are required by § 6012(a) or § 6017 
to file an income tax return, or who file 
to obtain a refund of withheld tax, will not 
need to file any extra forms or call the Ser
vice to request the payment in 2008. How
ever, eligible individuals with qualifying 
income not already reported on their filed 
2007 income tax return (e.g., certain dis
ability or survivor benefits from the De
partment of Veterans Affairs) may need to 
file an amended return in some situations 
to receive a larger stimulus payment. 

Many individuals with low earned in
come or other qualifying income (e.g., so
cial security benefits, Tier I railroad re
tirement benefits, and certain disability or 
survivor benefits from the Department of 
Veterans Affairs) may not be required by 
§ 6012(a) to file an income tax return and 
may not file an income tax return to re
ceive a refund of withheld taxes. This no
tice informs these individuals of the min
imum filing necessary to obtain the eco
nomic stimulus payment in 2008. 

DISCUSSION 

Section 642S(g)( 1) of the Code treats 
an eligible individual as having made a 
payment in 2007 against the income tax 
in an amount equal to the amount of the 
economic stimulus payment. Thus, the 
amount of the 200S economic stimulus 
payment is treated as an overpayment 
of tax for 2007 which, as provided in 
§ 6428(g)(3), the Service is directed to 
refund or credit to the eligible individual. 

Section 6402 of the Code and 
§ 301.6402-3 of the Regulations on Proce
dure and Administration authorize taxpay
ers to seek a refund or credit of overpaid 
income tax by filing a properly executed 
individual income tax return. In the case 
of an eligible individual (or married cou
ple filing jointly) who is not required by 
§ 6012(a) or § 6017 to file an income tax 
return, but who had qualifying income in 
2007 that equals or exceeds $3,000, the 
Service will treat a Form 1040A prepared 

in the following manner as a valid claim 
for refund in the amount of the 2008 eco
nomic stimulus payment: 

I. In the blank space at the top of 
page I of Form 1040A, eligible individu
als should write the words "Stimulus Pay
ment" above the title of the form. 

2. Eligible individuals should enter 
names, mailing address, and social secu
rity numbers on the appropriate lines of 
Form 1040A and should enter filing sta
tus and exemption information on lines 1 
through 6d of the form. 

3. Eligible individuals should enter 
wages and other compensation (including 
net earnings from self-employment) re
ceived in 2007 on line 7 of Form 1040A. 

4. Eligible individuals should enter 
qualifying income received in 2007 in 
the form of social security benefits, Tier 
I railroad retirement benefits and certain 
veterans' disability or survivor benefits 
on line 14a of Form 1040A. Individuals 
who do not have documentation of the ex
act amount of these government-provided 
benefits may estimate their annual benefit 
by multiplying their monthly benefit, prior 
to any deductions for withheld taxes or 
Medicare premiums, by the number of 
months during 2007 that they received the 
benefit. 

5. Eligible individuals who are mem
bers of the Armed Forces of the United 
States should enter any nontaxable combat 
zone compensation received in 2007 that 
they elect to treat as earned income on line 
40b of Form 1040A. 

6. Eligible individuals who request di
rect deposit of their economic stimulus 
payment into their account at a bank or 
other financial institution should complete 
lines 44b through 44d of Form 1040A. Eli
gible individuals may not request a deposit 
of the stimulus payment into an account 
that is not in the eligible individual's name. 

7. Eligible individuals should sign and 
date the form under the penalties of perjury 
statement, and should enter the identifying 
information of any third party designee or 
paid preparer, if applicable, at the bottom 
of page 2 of Form 1040A. 

Based on the information provided on 
Form 1040A, the Service will compute the 
amount of the stimulus payment that will 
be refunded or credited. 

DRAFTING INFORMATION 

The principal author of this notice is 
Andrew J. Keyso of the Office of Asso
ciate Chief Counsel (Income Tax & Ac
counting). For further information regard
ing this notice, contact Mr. Keyso at (202) 
622-4800 (not a toll-free call). 

26 CFR 601.105: Examination of returns and claims 
for refund. credit, or abatement; determination of 
correct tax liability. 
(Also Part I. § 1031.) 

Rev. Proc. 2008-16 

SECTION 1. PURPOSE 

This revenue procedure provides a safe 
harbor under which the Internal Revenue 
Service (the "Service") will not challenge 
whether a dwelling unit qualifies as prop
erty held for productive use in a trade or 
business or for investment for purposes of 
§ 1031 of the Internal Revenue Code. 

SECTION 2. BACKGROUND 

.01 Section 1031(a) provides that no 
gain or loss is recognized on the exchange 
of property held for productive use in a 
trade or business or for investment (re
linquished property) if the property is 
exchanged solely for property of like 
kind that is to be held either for pro
ductive use in a trade or business or for 
investment (replacement property). Under 
§ 1.l03I(a)-(I)(a)(l) of the Income Tax 
Regulations, property held for productive 
use in a trade or business may be ex
changed for property held for investment, 
and property held for investment may be 
exchanged for property held for produc
tive use in a trade or business. 

.02 Rev. Rul. 59-229, 1959-2 c.B. 
180, concludes that gain or loss from an 
exchange of personal residences may not 
be deferred under § 1031 because the resi
dences are not property held for productive 
use in a trade or business or for investment. 

.03 Section 2.05 of Rev. Proc. 
2005-14, 2005-1 C.B. 528, states that 
§ 1031 does not apply to property that is 
used solely as a personal residence. 

.04 In Moore v. Commissioner, T.C. 
Memo. 2007-134, the taxpayers ex
changed one lakeside vacation home for 
another. Neither home was ever rented. 
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Both were used by the taxpayers only for 

personal purposes. The taxpayers claimed 
that the exchange of the homes was a 
like-kind exchange under § 1031 because 

the properties were expected to appreciate 
in value and thus were held for invest
ment. The Tax Court held, however, that 

the properties were held for personal use 
and that the "mere hope or expectation 
that property may be sold at a gain cannot 
establish an investment intent if the tax
payer uses the property as a residence." 

.05 In Starker v. United States, 602 
F.2d 1341, 1350 (9th Cir. 1979), the Ninth 
Circuit held that a personal residence of 
a taxpayer was not eligible for exchange 
under § 1031, explaining that "[it] has long 
been the rule that use of property solely 
as a personal residence is antithetical to its 
being held for investment." 

.06 The Service recognizes that many 
taxpayers hold dwelling units primarily for 
the production of current rental income, 
but also use the properties occasionally for 
personal purposes. In the interest of sound 
tax administration, this revenue procedure 
provides taxpayers with a safe harbor un
der which a dwelling unit will qualify as 
property held for productive use in a trade 
or business or for investment under § 1031 
even though a taxpayer occasionally uses 
the dwelling unit for personal purposes. 

SECTION 3. SCOPE 

.01 In general. This revenue procedure 
applies to a dwelling unit, as defined in 
section 3.02 of this revenue procedure, that 
meets the qualifying use standards in sec
tion 4.02 of this revenue procedure. 

.02 Dwelling unit. For purposes of 
this revenue procedure, a dwelling unit 
is real property improved with a house, 
apartment, condominium, or similar im
provement that provides basic living ac
commodations including sleeping space, 
bathroom and cooking facilities. 

SECTION 4. APPLICATION 

.01 In general. The Service will not 
challenge whether a dwelling unit as de
fined in section 3.02 of this revenue pro
cedure qualifies under § 1031 as property 
held for productive use in a trade or busi
ness or for investment if the qualifying use 
standards in section 4.02 of this revenue 
procedure are met for the dwelling unit. 
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.02 Qualifying use standards. 
(I) Relinquished property. A dwelling 

unit that a taxpayer intends to be relin

quished property in a § 1031 exchange 
qualifies as property held for productive 
use in a trade or business or for investment 
if: 

(a) The dwelling unit is owned by the 
taxpayer for at least 24 months immedi
ately before the exchange (the "qualifying 
use period"); and 

(b) Within the qualifying use period, in 

each of the two 12-month periods immedi
ately preceding the exchange, 

(i) The taxpayer rents the dwelling unit 
to another person or persons at a fair rental 
for 14 days or more, and 

(ii) The period of the taxpayer's per
sonal use of the dwelling unit does not ex
ceed the greater of 14 days or 10 percent 
of the number of days during the 12-month 
period that the dwelling unit is rented at a 
fair rental. 
For this purpose, the first 12-month period 
immediately preceding the exchange ends 
on the day before the exchange takes place 
(and begins 12 months prior to that day) 
and the second 12-month period ends on 
the day before the first 12-month period 
begins (and begins 12 months prior to that 
day). 

(2) Replacement property. A dwelling 
unit that a taxpayer intends to be replace
ment property in a § 1031 exchange quali
fies as property held for productive use in 
a trade or business or for investment if: 

(a) The dwelling unit is owned by the 
taxpayer for at least 24 months immedi
ately after the exchange (the "qualifying 
use period"); and 

(b) Within the qualifying use period, in 
each of the two 12-month periods immedi
ately after the exchange, 

(i) The taxpayer rents the dwelling unit 
to another person or persons at a fair rental 
for 14 days or more, and 

(ii) The period of the taxpayer's per
sonal use of the dwelling unit does not ex
ceed the greater of 14 days or IO percent 
of the number of days during the 12-month 
period that the dwelling unit is rented at a 
fair rental. 
For this purpose, the first 12-month period 
immediately after the exchange begins on 
the day after the exchange takes place and 
the second 12-month period begins on the 
day after the first 12-month period ends. 

.03 Personal use. For purposes of 
this revenue procedure, personal use of 
a dwelling unit occurs on any day on 
which a taxpayer is deemed to have used 
the dwelling unit for personal purposes 
under § 280A(d)(2) (taking into account 
§ 280A(d)(3) but not § 280A(d)(4». 

.04 Fair rental. For purposes of this 
revenue procedure, whether a dwelling 
unit is rented at a fair rental is determined 
based on all of the facts and circumstances 
that exist when the rental agreement is 
entered into. All rights and obligations 
of the parties to the rental agreement are 
taken into account. 

.05 Special rule for replacement prop
erty. If a taxpayer files a federal income 
tax return and reports a transaction as an 
exchange under § 1031, based on the ex
pectation that a dwelling unit will meet the 
qualifying use standards in section 4.02(2) 
of this revenue procedure for replacement 
property, and subsequently determines that 
the dwelling unit does not meet the quali
fying use standards, the taxpayer, if nec
essary, should file an amended return and 
not report the transaction as an exchange 
under § 1031. 

.06 Limited application of safe harbor. 
The safe harbor provided in this revenue 
procedure applies only to the determina
tion of whether a dwelling unit qualifies 
as property held for productive use in a 
trade or business or for investment under 
§ 1031. A taxpayer utilizing the safe har
bor in this revenue procedure also must 
satisfy all other requirements for a like
kind exchange under § 1031 and the reg
ulations thereunder. 

SECTION 5. EFFECTIVE DATE 

This revenue procedure is effective for 
exchanges of dwelling units occurring on 
or after March 10, 2008. No inference is 
intended with respect to the federal income 
tax treatment of exchanges of dwelling 
units occurring prior to the effective date 
of this revenue procedure. 

SECTION 6. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is 1. Peter Baumgarten of the 
Office of Associate Chief Counsel (In
come Tax & Accounting). For further 



infonnation regarding this revenue pro
cedure, contact Mr. Baumgarten at (202) 
622-4920 (not a toll-free call). 

26 CFR 601.201: Rulings and determination letters. 
(Also Part 1 sections 25, /03, 143.) 

Rev. Proc. 2008-17 

SECTION 1. PURPOSE 

This revenue procedure provides is
suers of qualified mortgage bonds, as 
defined in section 143(a) of the Internal 
Revenue Code, and issuers of mortgage 
credit certificates, as defined in section 
2S(c), with (1) the nationwide average 
purchase price for residences located in 
the United States, and (2) average area 
purchase price safe harbors for residences 
located in statistical areas in each state, 
the District of Columbia, Puerto Rico, 
the Northern Mariana Islands, American 
Samoa, the Virgin Islands, and Guam. 

SECTION 2. BACKGROUND 

.01 Section 1 03(a) provides that, except 
as provided in section 103(b), gross in
come does not include interest on any state 
or local bond. Section 1 03(b)( 1) provides 
that section 103(a) shall not apply to any 
private activity bond that is not a "qualified 
bond" within the meaning of section 141. 
Section 141(e) provides, in part, that the 
tenn "qualified bond" means any private 
activity bond if such bond (1) is a quali
fied mortgage bond under section 143, (2) 
meets the volume cap requirements under 
section 146, and (3) meets the applicable 
requirements under section 147. 

.02 Section 1 43(a)(1 ) provides that the 
tenn "qualified mortgage bond" means a 
bond that is issued as part of a qualified 
mortgage issue. Section 143(a)(2)(A) pro
vides that the term "qualified mortgage is
sue" means an issue of one or more bonds 
by a state or political subdivision thereof, 
but only if: (i) all proceeds ofthe issue (ex
clusive of issuance costs and a reasonably 
required reserve) are to be used to finance 
owner-occupied residences; (ii) the issue 
meets the requirements of subsections (c), 
(d), (e), (f), (g), (h), (i), and (m)(7) of sec
tion 143; (iii) the issue does not meet the 
private business tests of paragraphs (1) and 
(2) of section 141(b); and (iv) with respect 

to amounts received more than 10 years 
after the date of issuance, repayments of 
$2S0,000 or more of principal on mortgage 
financing provided by the issue are used by 
the close of the first semiannual period be
ginning after the date the prepayment (or 
complete repayment) is received to redeem 
bonds that are part of the issue. 

Average Area Purchase Price 

.03 Section 143( e)(1) provides that an 
issue of bonds meets the purchase price 
requirements of section 143(e) if the ac
quisition cost of each residence financed 
by the issue does not exceed 90 percent of 
the average area purchase price applicable 
to such residence. Section 143(e)(S) pro
vides that, in the case of a targeted area res
idence (as defined in section 143U», sec
tion 143(e)(1) shall be applied by substi
tuting 110 percent for 90 percent. 

.04 Section 143(e)(2) provides that the 
term "average area purchase price" means, 
with respect to any residence, the average 
purchase price of single-family residences 
(in the statistical area in which the resi
dence is located) that were purchased dur
ing the most recent 12-month period for 
which sufficient statistical information is 
available. Under sections 143(e)(3) and 
(4), respectively, separate determinations 
are to be made for new and existing resi
dences, and for two-, three-, and four-fam
ily residences. 

.OS Section 143(e)(2) provides that the 
determination of the average area purchase 
price for a statistical area shall be made as 
of the date on which the commitment to 
provide the financing is made or, if earlier, 
the date of the purchase of the residence. 

.06 Section 143(k)(2)(A) provides that 
the term "statistical area" means (i) a 
metropolitan statistical area (MSA), and 
(ii) any county (or the portion thereof) 
that is not within an MSA. Section 
143(k)(2)(C) further provides that if suf
ficient recent statistical information with 
respect to a county (or portion thereof) 
is unavailable, the Secretary may sub
stitute another area for which there is 
sufficient recent statistical information for 
such county (or portion thereof). In the 
case of any portion of a State which is 
not within a county, section 143(k)(2)(D) 
provides that the Secretary may designate 
as a county any area that is the equivalent 
of a county. Section 6a.103A-l(b)(4)(i) 

of the Temporary Income Tax Regulations 
(issued under section I03A of the Internal 
Revenue Code of 19S4, the predecessor of 
section 143) provides that the term "State" 
includes a possession of the United States 
and the District of Columbia. 

.07 Section 6a.103A-2(f)(S)(i) pro
vides that an issuer may rely upon the aver
age area purchase price safe harbors pub
lished by the Department of the Treasury 
for the statistical area in which a residence 
is located. Section 6a.103A-2(f)(S)(i) 
further provides that an issuer may use 
an average area purchase price limitation 
different from the published safe harbor if 
the issuer has more accurate and compre
hensive data for the statistical area. 

Qualified Mortgage Credit Certificate 
Program 

.08 Section 2S(c) permits a state or 
political subdivision to establish a quali
fied mortgage credit certificate program. 
In general, a qualified mortgage credit 
certificate program is a program under 
which the issuing authority elects not to 
issue an amount of private activity bonds 
that it may otherwise issue during the 
calendar year under section 146, and in 
their place, issues mortgage credit certifi
cates to taxpayers in connection with the 
acquisition of their principal residences. 
Section 2S(a)(l) provides, in general, that 
the holder of a mortgage credit certificate 
may claim a federal income tax credit 
equal to the product of the credit rate 
specified in the certificate and the interest 
paid or accrued during the tax year on the 
remaining principal of the indebtedness 
incurred to acquire the residence. Section 
2S(c)(2)(A)(iii)(III) generally provides 
that residences acquired in connection 
with the issuance of mortgage credit cer
tificates must meet the purchase price 
requirements of section 143(e). 

Income Limitations for Qualified 
Mortgage Bonds and Mortgage Credit 
Certificates 

.09 Section 143(f) imposes limitations 
on the income of mortgagors for whom 
financing may be provided by qualified 
mortgage bonds. In addition, section 
2S(c)(2)(A)(iii)(lV) provides that holders 
of mortgage credit certificates must meet 
the income requirement of section 143(f). 
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Generally, under sections 143(f)(I) and 
25(c)(2)(A)(iii)(IV), the income require

ment is met only if all owner-financing 

under a qualified mortgage bond and all 

mortgage credit certificates issued under a 
qualified mortgage credit certificate pro
gram are provided to mortgagor~ whose 

famil y income is 115 percent or less of the 
applicable median family income. Section 
143(0(5), however. generally provides 

for an upward adjustment to the percent
age limitation in high housing cost areas. 

High housing cost areas are defined in 
section 143(f)(5)(C) as any statistical area 
for which the housing cost/income ratio is 

greater than 1.2. 
.10 Under section 143(f)(5)(D). the 

housing cost/income ratio with respect to 
any statistical area is determined by divid
ing (a) the applicable housing price ratio 
for such area by (b) the ratio that the area 
median gross income for such area bears 
to the median gross income for the United 
States. The applicable housing price ratio 
is the new housing price ratio (new hous
ing average area purchase price divided by 
the new housing average purchase price 
for the United States) or the existing hous
ing price ratio (existing housing average 
area purchase price divided by the existing 
housing average purchase price for the 
United States). whichever results in the 
housing cost/income ratio being closer to 
1. 

Average Area and Nationwide Purchase 
Price Limitations 

.11 Average area purchase price safe 
harbors for each state, the District of Co
lumbia. Puerto Rico, the Northern Mari
ana Islands, American Samoa, the Virgin 
Islands, and Guam were last published in 
Rev. Proc. 2007-26,2007-13 I.R.B. 814. 

.12 The nationwide average purchase 
price limitation was last published in 
section 4.02 of Rev. Proc. 2007-26. 
Guidance with respect to the United States 
and area median gross income figures that 
are to be used in computing the housing 
cost/income ratio described in section 
143(f)(S) was last published in Rev. Proc. 
2007-31,2007-19 I.R.B. 1225. 

.13 This revenue procedure uses FHA 
loan limits for a given statistical area to 
calculate the average area purchase price 
safe harbor for that area. FHA sets lim
its on the dollar value of loans it will in-
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sure based on median home prices and 
conforming loan limits established by the 
Federal Home Loan Mortgage Corpora
tion. In particular. FHA sets an area's 
loan limit at 95 percent of the median home 
sales price for the area, subject to certain 

/loors and caps measured against conform
ing loan limits. 

.14 To calculate the average area pur
chase price safe harbors in this revenue 
procedure, the FHA loan limits are ad
justed to take into account the differences 

between average and median purchase 
prices. Because FHA loan limits do not 
differentiate between new and existing 
residences, this revenue procedure con
tains a single average area purchase price 
safe harbor for both new and existing 
residences in a statistical area. The Trea
sury Department and the Internal Revenue 
Service have determined that FHA loan 
limits provide a reasonable basis for de
termining average area purchase price 
safe harbors. If the Treasury Department 
and the Internal Revenue Service become 
aware of other sources of average purchase 
price data, including data that differentiate 
between new and existing residences, con
sideration will be given as to whether such 
data provide a more accurate method for 
calculating average area purchase price 
safe harbors. 

.15 The average area purchase price 
safe harbors listed in section 4.01 of this 
revenue procedure are based on FHA loan 
limits released January 18, 2008. FHA 
loan limits are available for statistical ar
eas in each state, the District of Columbia, 
Puerto Rico, the Northern Mariana Islands, 
American Samoa, the Virgin Islands, and 
Guam. See section 3.03 of this revenue 
procedure with respect to FHA loan lim
its revised after January 18, 2008. 

.16 OMB Bulletin No. 03-04, dated 
and effective June 6,2003. revised the def
initions of the nation's metropolitan areas 
and recognized 49 new metropolitan sta
tistical areas. The OMB bulletin no longer 
includes primary metropolitan statistical 
areas. 

SECTION 3. APPLICATION 

Average Area Purchase Price Safe 
Harbors 

.01 Average area purchase price safe 
harbors for statistical areas in each state, 

the District of Columbia. Puerto Rico, 
the Northern Mariana Islands. American 

Samoa, the Virgin Islands. and Guam are 
set forth in section 4.01 of this revenue 

procedure. Average area purchase price 
safe harbors are provided for single-family 
and two to four-family residences. For 

each type of residence. section 4.0 I of this 
revenue procedure contains a single safe 
harbor that may be used for both new and 
existing residences. Issuers of qualified 
mortgage bonds and issuers of mortgage 
credit certificates may rely on these safe 
harbors to satisfy the requirements of sec
tions 143(e) and (t). Section 4.01 of this 
revenue procedure provides safe harbors 
for MSAs and for certain counties and 
county equivalents. If no purchase price 
safe harbor is available for a statistical 
area, the safe harbor for "ALL OTHER 
AREAS" may be used for that statistical 
area (except for Alaska, for which a sepa
rate safe harbor is provided for statistical 
areas not listed). 

.02 If a residence is in an MSA, the safe 
harbor applicable to it is the limitation of 
that MSA. If an MSA falls in more than 
one state, the MSA is listed in section 4.01 
of this revenue procedure under each state. 

.03 If the FHA revises the FHA loan 
limit for any statistical area after January 
18, 2008, an issuer of qualified mortgage 
bonds or mortgage credit certificates may 
use the revised FHA loan limit for that 
statistical area to compute (as provided in 
the next sentence) a revised average area 
purchase price safe harbor for the statisti
cal area provided that the issuer maintains 
records evidencing the revised FHA loan 
limit. The revised average area purchase 
price safe harbor for that statistical area 
is computed by dividing the revised FHA 
loan limit by .76. 

.04 If, pursuant to section 
6a.103A-2(f)(5)(i), an issuer uses more 
accurate and comprehensive data to 
determine the average area purchase price 
for a statistical area, the issuer must make 
separate average area purchase price 
determinations for new and existing resi
dences. Moreover, when computing the 
average area purchase price for a statistical 
area that is an MSA, as defined in OMB 
Bulletin No. 03-04, the issuer must make 
the computation for the entire applicable 
MSA. When computing the average area 
purchase price for a statistical area that 
is not an MSA, the issuer must make the 



computation for the entire statistical area 
and may not combine statistical areas. 
Thus, for example, the issuer may not 
combine two or more counties. 

.05 If an issuer receives a ruling permit
ting it to rely on an average area purchase 
price limitation that is higher than the 
applicable safe harbor in this revenue 
procedure, the issuer may rely on that 
higher limitation for the purpose of satis
fying the requirements of section 143(e) 
and (f) for bonds sold, and mortgage 
credit certificates issued, not more than 30 
months following the termination date of 
the 12-month period used by the issuer to 
compute the limitation. 

Nationwide Average Purchase Price 

.06 Section 4.02 of this revenue proce
dure sets forth a single nationwide average 
purchase price for purposes of computing 

STATE MSANAME 

AK ANCHORAGE. AK (MSA) 

NON-METRO 
FAIRBANKS, AK (MSA) 

JUNEAU, AK (MICRO) 

KODIAK, AK (MICRO) 

ANCHORAGE, AK (MSA) 

NON-METRO 

NON-METRO 

AZ NON-METRO 

FLAGSTAFF, AZ (MSA) 

PAYSON, AZ (MICRO) 

the housing cost/income ratio under sec
tion 143(f)(5). 

.07 Issuers must use the nationwide av
erage purchase price set forth in section 
4.02 of this revenue procedure when com
puting the housing cost/income ratio un
der section 143(f)(5) regardless of whether 
they are relying on the average area pur
chase price safe harbors contained in this 
revenue procedure or using more accurate 
and comprehensive data to determine av
erage area purchase prices for new and ex
isting residences for a statistical area that 
are different from the published safe har
bors in this revenue procedure. 

.08 If, pursuant to section 6.02 of this 
revenue procedure, an issuer relies on the 
average area purchase price safe harbors 
contained in Rev. Proc. 2007-26. the is
suer must use the nationwide average pur
chase price set forth in section 4.02 of Rev. 

COUNTY NAME 

1 Unit 

ANCHORAGE 346,842 

DENALI 316,137 

FAIRBANKS NORTH 316,250 

JUNEAU 398,750 

KODIAK ISLAND 318,750 

MATANUSKA-SUSIT 346,842 

SITKA 431,250 

YAKUTAT CITY 316,137 

APACHE 281,250 

COCONINO 450,000 

GILA 325,000 
PHOENIX-MESA-SCOTTSDALE, 
AZ (MSA) MARICOPA 346,250 
LAKE HAVASU CITY-KINGMAN, 
AZ (MICRO) MOHAVE 321,842 

NON-METRO NAVAJO 307,684 

TUCSON, AZ (MSA) PIMA 315,592 
PHOENIX-MESA -SCOTTSDALE, 
AZ (MSA) PINAL 346,250 

PRESCOTT, AZ (MSA) YAVAPAI 389,250 

CA OAKLAND-FREMONT -
HAYWARD, CA METROPOLITAN 
DIVISION ALAMEDA 477,355 

NON-METRO ALPINE 477,355 

NON-METRO AMADOR 443,750 

CHICO, CA (MSA) BUTTE 400,000 

NON-METRO CALAVERAS 477,355 

NON-METRO COLUSA 397,500 

Proc. 2007-26 in computing the housing 
costlincome ratio under section 143(f)(5). 
Likewise, if, pursuant to section 6.05 of 
this revenue procedure, an issuer relies 
on the nationwide average purchase price 
published in Rev. Proc. 2007-26, the is
suer may not rely on the average area pur
chase price safe harbors published in this 
revenue procedure. 

SECTION 4. AVERAGE AREA AND 
NATIONWIDE AVERAGE PURCHASE 
PRICES 

.01 Average area purchase prices for 
single-family and two to four-family res
idences in MSAs, and for certain counties 
and county equivalents are set forth below. 
The safe harbor for "ALL OTHER AR
EAS" (found at the end of the table below) 
may be used for a statistical area that is not 
listed below. 

MRB limits 
2 Units 3 Units 4 Units 

390,658 474,671 547,697 

404,668 489,126 607,879 
356,197 432,763 506,495 

449,118 545,658 629,605 

359,013 436,184 506,495 

390,658 474,671 547.697 
485,724 590,132 680,921 
404,668 489,126 607,879 

337,168 407,558 506,495 

506,842 615,789 710,526 

366,053 444,737 513,158 

389,987 473,816 546,711 

362,500 440,461 508,224 

346,553 421,041 506,495 

355,461 431,908 506,495 

389,987 473,816 546,711 
438,418 532,658 614,605 

611,117 738.699 918,021 
611,117 738,699 918,021 
506,842 615,789 710,526 

450,526 547,368 631,579 

550,461 668.816 774,671 

447,711 543,947 627,632 
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STATE MSANAME COUNTY NAME MRB limits 
1 Unit 2 Units 3 Units 4 Units 

OAKLAND-FREMONT -
HAYWARD, CA METROPOLITAN 
DIVISION CONTRA COSTA 477,355 611,117 738,699 918,021 

CRESCENT CITY, CA (MICRO) DEL NORTE 311,250 350,566 425,921 506,495 
SACRAMENTO-ARDEN-
ARCADE-ROSEVILLE, CA 
(MSA) ELDORADO 477,355 587,092 713,289 823,026 

FRESNO, CA (MSA) FRESNO 381,250 429,408 521,711 601,974 

NON-METRO GLENN 286,842 337,168 407,558 506,495 
EUREKA-ARCATA-FORTUNA, 
CA (MICRO) HUMBOLDT 393,750 443,487 538,816 621,711 

EL CENTRO, CA (MSA) IMPERIAL 308,750 347,750 422,500 506,495 

BISHOP, CA (MICRO) INYO 477,355 542,039 658,553 759,868 

BAKERSFIELD, CA (MSA) KERN 368,750 415,329 504,605 582,237 
HANFORD-CORCORAN, CA 
(MSA) KINGS 312,316 351,766 427,379 506,495 

CLEARLAKE, CA (MICRO) LAKE 401,250 451,934 549,079 633,553 

SUSANVILLE, CA (MICRO) LASSEN 285,000 337,168 407,558 506,495 
LOS ANGELES-LONG 
BEACH-GLENDALE, CA 
METROPOLITAN DIVISION LOS ANGELES 477,355 611,117 738,699 918,021 
MADERA, CA (MSA) MADERA 425,000 478,684 581,579 671,053 
SAN FRANCISCO-SAN 
MATEO-REDWOOD CITY, 
CA METROPOLITAN MARIN 477,355 611,117 738,699 918,021 
NON-METRO MARIPOSA 411,704 464,605 564,474 651,316 
UKIAH, CA (MICRO) MENDOCINO 477,355 563,158 684,211 789,474 
MERCED, CA (MSA) MERCED 471,557 531,122 645,288 744,564 
NON-METRO MONO 477,355 611,117 738,699 918,021 
SALINAS, CA (MSA) MONTEREY 477,355 611,117 738,699 918,021 
NAPA, CA (MSA) NAPA 477,355 611,117 738,699 918,021 
TRUCKEE-GRASS VALLEY, CA 
(MICRO) NEVADA 477,355 611,117 738,699 918,021 
SANTA ANA-ANAHEIM-IRVINE, 
CA METROPOLITAN DIVISION ORANGE 477,355 611,117 738,699 918,021 
SACRAMENTO-ARDEN-
ARCADE-ROSEVILLE, CA 
(MSA) PLACER 477,355 587,092 713,289 823,026 
NON-METRO PLUMAS 410,000 461,789 561,053 647,368 
RIVERSIDE-SAN 
BERNARDINO-ONTARIO, 
CA (MSA) RIVERSIDE 477,355 561,711 682,500 787,500 
SACRAMENTO-ARDEN-
ARCADE-ROSEVILLE, CA 
(MSA) SACRAMENTO 477,355 587,092 713,289 823,026 
SAN JOSE-SUNNYVALE-SANTA 
CLARA, CA (MSA) SAN BENITO 477,355 611,117 738,699 918,021 
RIVERSIDE-SAN 
BERN ARDINO-ONTARIO, 
CA (MSA) SAN BERNARDINO 477,355 561,711 682,500 787,500 
SAN DIEGO-CARLS BAD-SAN 
MARCOS, CA (MSA) SAN DIEGO 477,355 611,117 738,699 918,021 
SAN FRANCISCO-SAN 
MATEO-REDWOOD CITY, 
CA METROPOLITAN SAN FRANCISCO 477,355 611,117 738,699 918,021 
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STATE MSANAME COUNTY NAME MRB limits 
1 Unit 2 Units 3 Units 4 Units 

STOCKTON, CA (MSA) SAN JOAQUIN 477,355 549,079 667,105 769,737 
SAN LUIS OBISPO-PASO 
ROBLES, CA (MSA) SAN LUIS OBISPO 477,355 611,117 738,699 918,021 
SAN FRANCISCO-SAN 
MATEO-REDWOOD CITY, 
CA METROPOLITAN SAN MATEO 477,355 611,117 738.699 918,021 
SANTA BARBARA-SANTA 
MARIA, CA (MSA) SANTA BARBARA 477,355 611,l17 738,699 918,021 
SAN JOSE-SUNNYVALE-SANTA 
CLARA, CA (MSA) SANTA CLARA 477,355 611,117 738,699 918,021 
SANTA CRUZ-WATSONVILLE, 
CA (MSA) SANTA CRUZ 477,355 611,117 738.699 918,021 
REDDING, CA (MSA) SHASTA 423,625 477,136 579,697 668,882 
NON-METRO SIERRA 281.250 337.168 407,558 506,495 
NON-METRO SISKIYOU 293,750 337,168 407,558 506,495 
VALLEJO-FAIRFIELD, CA (MSA) SOLANO 477,355 611,117 738,699 907,895 
SANTA ROSA-PETALUMA, CA 
(MSA) SONOMA 477,355 611,117 738,699 918,021 
MODESTO, CA (MSA) STANISLAUS 477,355 537,653 653,222 753,718 

YUBA CITY, CA (MSA) SUITER 424,680 478,325 581,142 670,549 

RED BLUFF, CA (MICRO) TEHAMA 312,500 351,974 427,632 506,495 
VISALIA-PORTERVILLE, CA 
(MSA) TULARE 325,000 366,053 444,737 513,158 
PHOENIX LAKE-CEDAR RIDGE, 
CA (MICRO) TUOLUMNE 437,500 492,763 598,684 690,789 
OXNARD-THOUSAND 
OAKS-VENTURA, CA (MSA) VENTURA 477,355 611,117 738,699 918,021 
SACRAMENTO-ARDEN-
ARCADE-ROSEVILLE, CA 
(MSA) YOLO 477,355 587,092 713,289 823,026 

YUBA CITY, CA (MSA) YUBA 424,680 478,325 581,142 670,549 

CO DENVER-AURORA, CO (MSA) ADAMS 405,750 457,003 555,237 640,658 

DENVER-AURORA, CO (MSA) ARAPAHOE 405,750 457,003 555,237 640,658 

NON-METRO ARCHULETA 263,487 337,168 407,558 506,495 

BOULDER, CO (MSA) BOULDER 459,375 517,401 628,618 725,329 

DENVER-AURORA, CO (MSA) BROOMFIELD 405,750 457,003 555,237 640,658 

DENVER-AURORA, CO (MSA) CLEAR CREEK 405,750 457,003 555,237 640,658 

DENVER-AURORA, CO (MSA) DENVER 405,750 457,003 555,237 640,658 

DENVER-AURORA, CO (MSA) DOUGLAS 405,750 457,003 555,237 640,658 

EDWARDS, CO (MICRO) EAGLE 477,355 537,653 653,222 753,718 

COLORADO SPRINGS, CO (MSA) EL PASO 325,000 366,053 444,737 513,158 

DENVER-AURORA, CO (MSA) ELBERT 405,750 457,003 555,237 640,658 

NON-METRO GARFIELD 393,209 442,878 538,075 620,857 

DENVER-AURORA, CO (MSA) GILPIN 405,750 457,003 555,237 640,658 

NON-METRO GRAND 293,750 337,168 407,558 506,495 

DENVER-AURORA, CO (MSA) JEFFERSON 405,750 457,003 555,237 640,658 

DURANGO, CO (MICRO) LA PLATA 443.750 499.803 607,237 700,658 

EDWARDS, CO (MICRO) LAKE 477,355 537,653 653,222 753,718 
FORT COLLINS-LOVELAND, CO 
(MSA) LARIMER 312,500 351,974 427,632 506,495 

GRAND JUNCTION, CO (MSA) MESA 371,250 418,145 508,026 586,184 

DENVER-AURORA, CO (MSA) PARK 405,750 457,003 555,237 640,658 

NON-METRO PITKIN 381.999 488,975 591,028 734,521 
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STATE MSA NAME COUNTY NAME MRB limits 
1 Unit 2 Units 3 Units 4 Units 

NON-METRO ROUTT 398,026 448,303 544.667 628,462 

NON-METRO SAN MIGUEL 477,355 611.117 738,699 918,021 

SILVERTHORNE, CO (MICRO) SUMMIT 431,250 485,724 590,132 680,921 

COLORADO SPRINGS, CO (MSA) TELLER 325,000 366,053 444,737 513,158 

GREELEY, CO (MSA) WELD 416.547 469,163 570,012 657,707 

CT BRIDGEPORT -STAMFORD-
NORWALK. CT (MSA) FAIRFIELD 477,355 611,117 738,699 918,021 
HARTFORD-WEST 
HARTFORD-EAST HARTFORD, 
CT (MSA) HARTFORD 439,125 494,593 600,908 693,355 

TORRINGTON. CT (MICRO) LITCHFIELD 375,000 422,368 513,158 592,105 
HARTFORD-WEST 
HARTFORD-EAST HARTFORD, 
CT (MSA) MIDDLESEX 439,125 494,593 600,908 693,355 
NEW HAVEN-MILFORD, CT 
(MSA) NEW HAVEN 387,500 436,447 530,263 611,842 
NORWICH-NEW LONDON, CT 
(MSA) NEW LONDON 398,750 449,118 545,658 629,605 
HARTFORD-WEST 
HARTFORD-EAST HARTFORD, 
CT (MSA) TOLLAND 439,125 494,593 600,908 693,355 

DC WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO DISTRICT OF COL 477,355 61 l,l 17 738,699 888,158 

DE DOVER, DE (MSA) KENT 375,093 422,474 513,286 592,253 
WILMINGTON, DE-MD-NJ 
METROPOLITAN DIVISION NEW CASTLE 385,112 433,758 526,996 608,072 

SEAFORD, DE (MICRO) SUSSEX 325,000 366,053 444,737 513,158 

FL GAINESVILLE, FL (MSA) ALACHUA 269,000 337,168 407,558 506,495 

JACKSONVILLE, FL (MSA) BAKER 387,500 436,447 530,263 611,842 
PANAMA CITY-LYNN HAVEN, 
FL (MSA) BAY 396,000 446,021 541,895 625,263 
PALM BAY-MELBOURNE-
TITUSVILLE, FL (MSA) BREVARD 291,250 337,168 407,558 506,495 
FORT LAUDERDALE-POMPANO 
BEACH-DEERFIELD BEACH, FL BROWARD 477,355 544,336 661,343 763,088 
PUNTA GORDA, FL (MSA) CHARLOTTE 295,012 337,168 407,558 506,495 
JACKSONVILLE, FL (MSA) CLAY 387,500 436,447 530,263 611,842 
NAPLES-MARCO ISLAND. FL 
(MSA) COLLIER 477,355 563,017 684,039 789,276 
JACKSONVILLE, FL (MSA) DUVAL 387,500 436,447 530,263 611,842 
PALM COAST, FL (MICRO) FLAGLER 287,500 337,168 407,558 506,495 
GAINESVILLE, FL (MSA) GILCHRIST 269,000 337,168 407,558 506,495 
TAMPA-ST. PETERSBURG-
CLEARWATER, FL (MSA) HERNANDO 292,500 337,168 407,558 506,495 
TAMPA-ST. PETERSBURG-
CLEARWATER, FL (MSA) HILLSBOROUGH 292,500 337,168 407,558 506,495 
SEBASTIAN-VERO BEACH, FL 
(MSA) INDIAN RIVER 281,250 337,168 407,558 506,495 
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STATE MSANAME COUNTY NAME MRB limits 
1 Unit 2 Units 3 Units 4 Units 

ORLANDO-KISSIMMEE, FL 
(MSA) LAKE 353,750 398,434 484,079 558,553 
CAPE CORAL-FORT MYERS, FL 
(MSA) LEE 356,250 401,250 487,500 562,500 
SARASOTA-BRADENTON-
VENICE, FL (MSA) MANATEE 442,237 498,097 605,166 698,268 
PORT ST. LUCIE-FORT PIERCE, 
FL (MSA) MARTIN 364,000 409,979 498,105 574,737 
MIAMI-MIAMI BEACH-
KENDALL, FL METROPOLITAN 
DIVISION MIAMI-DADE 477,355 544,336 661,343 763,088 
KEY WEST-MARATHON, FL 
(MICRO) MONROE 477,355 611,117 738,699 918,021 
JACKSONVILLE, FL (MSA) NASSAU 387,500 436,447 530,263 611,842 
FORT WALTON BEACH-
CRESTVIEW-DESTIN, FL (MSA) OKALOOSA 312,375 351,833 427,461 506,495 
ORLANDO-KISSIMMEE, FL 
(MSA) ORANGE 353,750 398,434 484,079 558,553 
ORLANDO-KISSIMMEE, FL 
(MSA) OSCEOLA 353,750 398,434 484,079 558,553 
WEST PALM BEACH-BOCA 
RATON-BOYNTON BEACH, FL 
METRO PALM BEACH 477,355 544,336 661,343 763,088 
TAMPA-ST. PETERSBURG-
CLEARWATER,FL(MSA) PASCO 292,500 337,168 407,558 506,495 
TAMPA-ST. PETERSBURG-
CLEARWATER, FL (MSA) PINELLAS 292,500 337,168 407,558 506,495 
LAKELAND, FL (MSA) POLK 270,000 337,168 407,558 506,495 
SARASOTA-BRADENTON-
VENICE, FL (MSA) SARASOTA 442,237 498,097 605,166 698,268 
ORLANDO-KISSIMMEE, FL 
(MSA) SEMINOLE 353,750 398,434 484,079 558,553 

JACKSONVILLE, FL (MSA) ST. JOHNS 387,500 436,447 530,263 611,842 
PORT ST. LUCIE-FORT PIERCE, 
FL (MSA) ST. LUCIE 364,000 409,979 498,105 574,737 

THE VILLAGES, FL (MICRO) SUMTER 278,125 337,168 407,558 506,495 
DELTONA-DAYTONA 
BEACH-ORMOND BEACH, 
FL (MSA) VOLUSIA 302,864 341,121 414,446 506,495 

NON-METRO WALTON 477,355 538,520 654,276 791,700 

GA ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) BARROW 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) BARTOW 332,750 374,782 455,342 525,395 
BRUNSWICK, GA (MSA) BRANTLEY 275,921 337,168 407,558 506,495 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) BUTTS 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) CARROLL 332,750 374,782 455,342 525,395 
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1 Unit 2 Units 3 Units 4 Units 

ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) CHEROKEE 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) CLAYTON 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) COBB 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) COWETA 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) DAWSON 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) DEKALB 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) DOUGLAS 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) FAYETTE 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) FORSYTH 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) FULTON 332,750 374,782 455,342 525,395 
BRUNSWICK, GA (MSA) GLYNN 275,921 337,168 407,558 506,495 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) GWINNETT 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) HARALSON 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) HEARD 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) HENRY 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) JASPER 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) LAMAR 332,750 374,782 455,342 525,395 
BRUNSWICK, GA (MSA) MCINTOSH 275,921 337,168 407,558 506,495 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) MERIWETHER 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) NEWTON 332,750 374,782 455,342 525,395 
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1 Unit 2 Units 3 Units 4 Units 

ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) PAULDING 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) PICKENS 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) PIKE 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) ROCKDALE 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) SPALDING 332,750 374,782 455,342 525,395 
ATLANTA-SANDY 
SPRINGS-MARIETTA, GA 
(MSA) WALTON 332,750 374,782 455,342 525,395 

HI HILO, HI (MICRO) HAWAII 618,750 696,908 846,711 976,974 
HONOLULU, HI (MSA) HONOLULU 716,033 865,929 1,052,063 1,213,918 
KAPAA, HI (MICRO) KAUAI 716,033 851,776 1,034,868 1,194,079 
KAHULUI-WAILUKU, HI 
(MICRO) MAUl 716,033 840,461 1,021,184 1,178,289 

ID BOISE CITY -NAMPA, ID (MSA) ADA 303,750 342,118 415,658 506,495 
NON-METRO BLAINE 477,355 584,276 709,868 819,079 
BOISE CITY -NAMPA, ID (MSA) BOISE 303,750 342,118 415,658 506,495 
BOISE CITY-NAMPA, ID (MSA) CANYON 303,750 342,118 415,658 506,495 
BOISE CITY-NAMPA, ID (MSA) GEM 303,750 342,118 415,658 506,495 
COEUR 0' ALENE, ID (MSA) KOOTENAI 286,250 337,168 407,558 506,495 
BOISE CITY-NAMPA, ID (MSA) OWYHEE 303,750 342,118 415,658 506,495 
JACKSON, WY-ID (MICRO) TETON 477,355 611,117 738,699 918,021 
NON-METRO VALLEY 416,842 469,495 570,461 658,224 

IL ST. LOUIS, MO-IL (MSA) BOND 281,250 337,168 407,558 506,495 
ST. LOUIS, MO-IL (MSA) CALHOUN 281,250 337,168 407,558 506,495 
ST. LOUIS, MO-IL (MSA) CLINTON 281,250 337,168 407,558 506,495 
CHICAGO-NAPERVILLE-JOLIET, 
IL METROPOLITAN DIVISION COOK 362,105 407,845 495,512 571,745 
CHICAGO-NAPERVILLE-JOLIET, 
IL METROPOLITAN DIVISION DEKALB 362,105 407,845 495,512 571,745 
CHICAGO-NAPERVILLE-JOLIET, 
IL METROPOLITAN DIVISION DUPAGE 362,105 407,845 495,512 571,745 
CHICAGO-NAPERVILLE-JOLIET, 
IL METROPOLITAN DIVISION GRUNDY 362,105 407,845 495,512 571,745 

ST. LOUIS, MO-IL (MSA) JERSEY 281,250 337,168 407,558 506,495 
CHICAGO-NAPERVILLE-JOLIET, 
IL METROPOLITAN DIVISION KANE 362,105 407,845 495,512 571,745 
CHICAGO-NAPERVILLE-JOLIET, 
IL METROPOLITAN DIVISION KENDALL 362,105 407,845 495,512 571,745 
LAKE COUNTY-KENOSHA 
COUNTY, IL-WI METROPOLITAN 
DIV LAKE 362,105 407,845 495,512 571,745 
ST. LOUIS, MO-IL (MSA) MACOUPIN 281,250 337,168 407,558 506,495 
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ST. LOUIS, MO-IL (MSA) MADISON 281,250 337,168 407,558 506.495 
CHICAGO-NAPERVILLE-JOLIET, 
IL METROPOLITAN DIVISION MCHENRY 362,105 407,845 495,512 57l,745 

ST. LOUIS. MO-IL (MSA) MONROE 281,250 337,168 407,558 506.495 

ST. LOUIS, MO-IL (MSA) ST. CLAIR 281,250 337,168 407,558 506.495 
CHICAGO-NAPERVILLE-JOLIET, 
IL METROPOLITAN DIVISION WILL 362,105 407,845 495,512 57L745 

IN LOUISVILLE-JEFFERON 
COUNTY, KY-IN (MSA) CLARK 301,875 340,007 413,092 506.495 
CINCINNATI-MIDDLETOWN, 
OH-KY -IN (MSA) DEARBORN 337,500 380,132 461,842 532.895 
LOUISVILLE-JEFFERON 
COUNTY, KY-IN (MSA) FLOYD 301,875 340,007 413,092 506.495 
CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) FRANKLIN 337,500 380,132 461,842 532,895 
LOUISVILLE-JEFFERON 
COUNTY, KY-IN (MSA) HARRISON 301,875 340,007 413,092 506.495 
GARY, IN METROPOLITAN 
DIVISION JASPER 362,105 407,845 495,512 571,745 
GARY, IN METROPOLITAN 
DIVISION LAKE 362,105 407,845 495,512 571,745 
GARY, IN METROPOLITAN 
DIVISION NEWTON 362,105 407,845 495,512 571,745 
CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) OHIO 337,500 380,132 461,842 532,895 
GARY, IN METROPOLITAN 
DIVISION PORTER 362,105 407,845 495,512 571 ,745 
LOUISVILLE-JEFFERON 
COUNTY, KY-IN (MSA) WASHINGTON 301,875 340,007 413,092 506.495 

KS KANSAS CITY, MO-KS (MSA) FRANKLIN 268,750 337,168 407,558 506,495 

KANSAS CITY, MO-KS (MSA) JOHNSON 268,750 337,168 407,558 506.495 

KANSAS CITY, MO-KS (MSA) LEAVENWORTH 268,750 337,168 407,558 506,495 

KANSAS CITY, MO-KS (MSA) LINN 268,750 337,168 407,558 506,495 

KANSAS CITY, MO-KS (MSA) MIAMI 268,750 337,168 407,558 506,495 

KANSAS CITY, MO-KS (MSA) WYANDOTTE 268,750 337,168 407,558 506,495 

KY CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) BOONE 337,500 380,132 461,842 532,895 
CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) BRACKEN 337,500 380,132 461,842 532,895 
LOUISVILLE-JEFFERON 
COUNTY, KY-IN (MSA) BULLITT 301,875 340,007 413,092 506,495 
CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) CAMPBELL 337,500 380,132 461,842 532,895 
CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) GALLATIN 337,500 380,132 461,842 532,895 
CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) GRANT 337,500 380,132 461,842 532,895 
LOUISVILLE-JEFFERON 
COUNTY, KY-IN (MSA) HENRY 301,875 340,007 413,092 506,495 
LOUISVILLE-JEFFERON 
COUNTY. KY-IN (MSA) JEFFERSON 301,875 340,007 413,092 506,495 
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CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) KENTON 337,500 380,132 461,842 532,895 
LOUISVILLE-JEFFERON 
COUNTY, KY-IN (MSA) MEADE 301,875 340,007 413,092 506,495 
LOUISVILLE-JEFFERON 
COUNTY, KY-IN (MSA) NELSON 301,875 340,007 413,092 506,495 
LOUISVILLE-JEFFERON 
COUNTY, KY -IN (MSA) OLDHAM 301,875 340,007 413,092 506,495 
CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) PENDLETON 337,500 380,132 461,842 532,895 
LOUISVILLE-JEFFERON 
COUNTY, KY -IN (MSA) SHELBY 301,875 340,007 413,092 506,495 
LOUISVILLE-JEFFERON 
COUNTY, KY-IN (MSA) SPENCER 301,875 340,007 413,092 506,495 
LOUISVILLE-JEFFERON 
COUNTY, KY-IN (MSA) TRIMBLE 301,875 340,007 413,092 506,495 

LA NEW ORLEANS-METAIRIE-
KENNER, LA (MSA) JEFFERSON 287,500 337,168 407,558 506,495 
NEW ORLEANS-METAIRIE-
KENNER, LA (MSA) ORLEANS 287,500 337,168 407,558 506,495 
NEW ORLEANS-METAIRIE-
KENNER, LA (MSA) PLAQUEMINES 287,500 337,168 407,558 506,495 
NEW ORLEANS-METAIRIE-
KENNER, LA (MSA) ST. BERNARD 287,500 337,168 407,558 506,495 
NEW ORLEANS-METAIRIE-
KENNER, LA (MSA) ST. CHARLES 287,500 337,168 407,558 506,495 
NEW ORLEANS-METAIRIE-
KENNER, LA (MSA) ST. JOHN THE BA 287,500 337,168 407,558 506,495 
NEW ORLEANS-METAIRIE-
KENNER, LA (MSA) ST. TAMMANY 287,500 337,168 407,558 506,495 

MA BARNSTABLE TOWN, MA (MSA) BARNSTABLE 477,355 577,237 701,316 809,211 
PITTSFIELD, MA (MSA) BERKSHIRE 269,125 337,168 407,558 506,495 
PROVIDENCE-NEW 
BEDFORD-FALL RIVER, RI-MA 
(MSA) BRISTOL 416,250 472,891 571,567 710,309 

NON-METRO DUKES 477,355 611,117 738,699 918,021 
ESSEX COUNTY, MA 
METROPOLITAN DIVISION ESSEX 477,355 606,728 737,146 850,554 

SPRINGFIELD, MA (MSA) FRANKLIN 273,500 337,168 407,558 506,495 

SPRINGFIELD, MA (MSA) HAMPDEN 273,500 337,168 407,558 506,495 

SPRINGFIELD, MA (MSA) HAMPSHIRE 273,500 337,168 407,558 506,495 
CAMBRIDGE-NEWTON-
FRAMINGHAM, MA 
METROPOLITAN DIVISION MIDDLESEX 477,355 606,728 737,146 850,554 

NON-METRO NANTUCKET 477,355 611,117 738,699 918,021 
BOSTON-QUINCY, MA 
METROPOLITAN DIVISION NORFOLK 477,355 606,728 737,146 850,554 
BOSTON-QUINCY, MA 
METROPOLITAN DIVISION PLYMOUTH 477,355 606,728 737,146 850,554 
BOSTON-QUINCY, MA 
METROPOLITAN DIVISION SUFFOLK 477,355 606,728 737,146 850,554 

WORCESTER, MA (MSA) WORCESTER 385,000 488,975 591,028 734,521 
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MD BALTIMORE-TOWSON. MD 
(MSA) ANNE ARUNDEL 477.355 537.653 653,222 753.718 
BALTIMORE-TOWSON. MD 
(MSA) BALTIMORE 477,355 537.653 653,222 753,718 
BALTIMORE-TOWSON. MD 
(MSA) BALTIMORE CITY 477,355 537,653 653,222 753.718 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO CALVERT 477,355 611,117 738,699 888,158 
BALTIMORE-TOWSON, MD 
(MSA) CARROLL 477,355 537,653 653,222 753,718 
WILMINGTON. DE-MD-NJ 
METROPOLITAN DIVISION CECIL 385,112 433,758 526,996 608,072 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO CHARLES 477,355 611,117 738,699 888,158 
BETHESDA-GAITHERSBURG-
FREDERICK, MD METRO FREDERICK 477,355 611,117 738,699 888,158 

NON-METRO GARRETT 437.500 492,763 598.684 690,789 
BALTIMORE-TOWSON, MD 
(MSA) HARFORD 477,355 537,653 653.222 753.718 
BALTIMORE-TOWSON, MD 
(MSA) HOWARD 477,355 537,653 653,222 753.718 

NON-METRO KENT 327,089 368,405 447,596 516,457 
BETHESDA-GAITHERSBURG-
FREDERICK, MD METRO MONTGOMERY 477,355 611,117 738,699 888,158 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO PRINCE GEORGE'S 477,355 611,117 738,699 888,158 
BALTIMORE-TOWSON, MD 
(MSA) QUEEN ANNE'S 477,355 537,653 653,222 753,718 
SALISBURY, MD (MSA) SOMERSET 328,737 370,262 449,851 519,059 
LEXINGTON PARK, MD (MICRO) ST. MARY'S 381,250 429,408 521,711 601,974 
EASTON, MD (MICRO) TALBOT 371,250 418.145 508,026 599,342 
HAGERSTOWN-MARTINSBURG, 
MD-WV (MSA) WASHINGTON 377,500 425,184 516,579 596,053 
SALISBURY, MD (MSA) WICOMICO 328,737 370,262 449,851 519,059 
OCEAN PINES, MD (MICRO) WORCESTER 437,499 492,761 598,682 690,787 

ME PORTLAND-SOUTH 
PORTLAND-BIDDEFORD, 
ME (MSA) CUMBERLAND 336,875 379,428 460.987 531,908 
NON-METRO HANCOCK 272,500 337,168 407,558 506,495 
NON-METRO LINCOLN 317,625 357,746 434,645 506,495 
PORTLAND-SOUTH 
PORTLAND-BIDDEFORD, 
ME (MSA) SAGADAHOC 336,875 379,428 460,987 531,908 
PORTLAND-SOUTH 
PORTLAND-BIDDEFORD, 
ME (MSA) YORK 336,875 379,428 460,987 531,908 

MI NILES-BENTON HARBOR, MI BERRIEN 298,750 337,168 408,816 506,495 
(MSA) 
KALAMAZOO-PORTAGE. MI 
(MSA) KALAMAZOO 285,625 337,168 407,558 506,495 
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WARREN-TROY-FARMINGTON 
HILLS, MI METROPOLITAN LAPEER 297,500 337,168 407,558 506,495 
ADRIAN, MI (MICRO) LENAWEE 297,500 337,168 407,558 506,495 
WARREN-TROY -FARMINGTON 
HILLS, MI METROPOLITAN LIVINGSTON 297,500 337,168 407,558 506,495 
WARREN-TROY -FARMINGTON 
HILLS, MI METROPOLITAN MACOMB 297,500 337,168 407,558 506,495 
MONROE, MI (MSA) MONROE 297,500 337,168 407,558 506,495 
WARREN-TROY -FARMINGTON 
HILLS, MI METROPOLITAN OAKLAND 297,500 337,168 407,558 506,495 
WARREN-TROY -FARMINGTON 
HILLS, MI METROPOLITAN ST. CLAIR 297,500 337,168 407,558 506,495 
KALAMAZOO-PORTAGE, MI 
(MSA) VANBUREN 285,625 337,168 407,558 506,495 
ANN ARBOR, MI (MSA) WASHTENAW 344,875 388,438 471,934 544,539 
DETROIT-LIVONIA-DEARBORN, 
MI METROPOLITAN DIVISION WAYNE 297,500 337,168 407,558 506,495 

MN MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) ANOKA 364,057 410,042 498,183 574,826 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) CARVER 364,057 410,042 498,183 574,826 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) CHISAGO 364,057 410,042 498,183 574,826 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) DAKOTA 364,057 410,042 498,183 574,826 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) HENNEPIN 364,057 410,042 498,183 574,826 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) ISANTI 364,057 410,042 498,183 574,826 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) RAMSEY 364,057 410,042 498,183 574,826 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) SCOTT 364,057 410,042 498,183 574,826 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) SHERBURNE 364,057 410,042 498,183 574,826 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) WASHINGTON 364,057 410,042 498,183 574,826 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) WRIGHT 364,057 410,042 498,183 574,826 

MO KANSAS CITY, MO-KS (MSA) BATES 268,750 337,168 407,558 506,495 

KANSAS CITY, MO-KS (MSA) CALDWELL 268,750 337,168 407,558 506,495 

KANSAS CITY, MO-KS (MSA) CASS 268,750 337,168 407,558 506,495 

KANSAS CITY, MO-KS (MSA) CLAY 268,750 337,168 407,558 506,495 
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KANSAS CITY, MO-KS (MSA) CLINTON 268,750 337,168 407,558 506,495 

ST. LOUIS, MO-IL (MSA) CRAWFORD 281,250 337,168 407,558 506,495 

ST. LOUIS, MO-IL (MSA) FRANKLIN 281,250 337,168 407,558 506,495 

KANSAS CITY, MO-KS (MSA) JACKSON 268,750 337,168 407,558 506,495 

ST. LOUIS, MO-IL (MSA) JEFFERSON 281,250 337,168 407,558 506,495 

KANSAS CITY, MO-KS (MSA) LAFAYETTE 268,750 337,168 407,558 506,495 

ST. LOUIS, MO-IL (MSA) LINCOLN 281,250 337,168 407,558 506,495 

KANSAS CITY, MO-KS (MSA) PLATTE 268,750 337,168 407,558 506,495 

KANSAS CITY, MO-KS (MSA) RAY 268,750 337,168 407,558 506,495 

ST. LOUIS, MO-IL (MSA) ST. CHARLES 281,250 337,168 407,558 506,495 

ST. LOUIS, MO-IL (MSA) ST. LOUIS 281,250 337,168 407,558 506,495 

ST. LOUIS, MO-IL (MSA) ST. LOUIS CITY 281,250 337,168 407,558 506,495 

ST. LOUIS, MO-IL (MSA) WARREN 281,250 337,168 407,558 506,495 

ST. LOUIS, MO-IL (MSA) WASHINGTON 281,250 337,168 407,558 506,495 

MT KALISPELL, MT (MICRO) FLATHEAD 299,875 337,754 410,355 506,495 

BOZEMAN, MT (MICRO) GALLATIN 331,250 373,092 453,289 523,026 

MISSOULA, MT (MSA) MISSOULA 290,625 337,168 407,558 506,495 

NC CHARLOTTE-GASTONIA-
CONCORD, NC-SC (MSA) ANSON 303,250 341,555 414,974 506,495 
WILMINGTON, NC (MSA) BRUNSWICK 303,125 341,414 414,803 506,495 

ASHEVILLE, NC (MSA) BUNCOMBE 303,125 341,414 414,803 506,495 
CHARLOTTE-GASTONIA-
CONCORD, NC-SC (MSA) CABARRUS 303,250 341,555 414,974 506,495 

MOREHEAD CITY, NC (MICRO) CARTERET 287,500 337,168 407,558 506,495 

DURHAM, NC (MSA) CHATHAM 312,500 351,974 427,632 506,495 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) CURRITUCK 412,500 464,605 564,474 651,316 

KILL DEVIL HILLS, NC (MICRO) DARE 460,000 518,105 629,474 726,316 

DURHAM, NC (MSA) DURHAM 312,500 351,974 427,632 506,495 

RALEIGH-CARY, NC (MSA) FRANKLIN 295,000 337,168 407,558 506,495 
CHARLOTTE-GASTONIA-
CONCORD, NC-SC (MSA) GASTON 303,250 341,555 414,974 506,495 

ASHEVILLE, NC (MSA) HAYWOOD 303,125 341,414 414,803 506,495 

ASHEVILLE, NC (MSA) HENDERSON 303,125 341,414 414,803 506,495 

RALEIGH-CARY, NC (MSA) JOHNSTON 295,000 337,168 407,558 506,495 

ASHEVILLE, NC (MSA) MADISON 303,125 341,414 414,803 506,495 
CHARLOTTE-GASTONIA-
CONCORD, NC-SC (MSA) MECKLENBURG 303,250 341,555 414,974 506,495 
WILMINGTON, NC (MSA) NEW HANOVER 303,125 341,414 414,803 506,495 
JACKSONVILLE, NC (MSA) ONSLOW 306,250 344,934 419,079 506,495 
DURHAM, NC (MSA) ORANGE 312,500 351,974 427,632 506,495 
WILMINGTON, NC (MSA) PENDER 303,125 341,414 414,803 506,495 
DURHAM, NC (MSA) PERSON 312,500 351,974 427,632 506,495 
CHARLOTTE-GASTONIA-
CONCORD, NC-SC (MSA) UNION 303,250 341,555 414,974 506,495 
RALEIGH-CARY, NC (MSA) WAKE 295,000 337,168 407,558 506,495 

NH MANCHESTER-NASHUA, NH HILLSBOROUGH 401,875 488,975 591,028 734,521 
(MSA) 

CONCORD, NH (MICRO) MERRIMACK 277,500 337,168 407,558 506,495 
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ROCKINGHAM COUNTY-
STRAFFORD COUNTY, NH 
METROPOLITAN ROCKINGHAM 477,355 606,728 737,146 850,554 
ROCKINGHAM COUNTY-
STRAFFORD COUNTY, NH 
METROPOLITAN STRAFFORD 477,355 606,728 737,146 850,554 

NJ ATLANTIC CITY, NJ (MSA) ATLANTIC 453,750 511,066 620,921 716,447 
NEW YORK-WHITE 
PLAINS-WAYNE, NY-NJ METRO BERGEN 477,355 611,117 738,699 918,021 
CAMDEN, NJ METROPOLITAN 
DIVISION BURLINGTON 385,112 433,758 526,996 608,072 
CAMDEN, NJ METROPOLITAN 
DIVISION CAMDEN 385,112 433,758 526,996 608,072 
OCEAN CITY, NJ (MSA) CAPE MAY 477,355 558,934 679,079 783,553 
VINELAND-MILLVILLE-
BRIDGETON, NJ (MSA) CUMBERLAND 405,000 456,158 554,211 639,474 
NEWARK-UNION, NJ-PA 
METROPOLITAN DIVISION ESSEX 477,355 611,117 738,699 918,021 
CAMDEN, NJ METROPOLITAN 
DIVISION GLOUCESTER 385,112 433,758 526,996 608,072 
NEW YORK-WHITE 
PLAINS-WAYNE, NY-NJ METRO HUDSON 477,355 611,117 738,699 918,021 
NEWARK-UNION, NJ-PA 
METROPOLITAN DIVISION HUNTERDON 477,355 611,117 738,699 918,021 

TRENTON-EWING, NJ (MSA) MERCER 439,550 495,071 601,489 694,026 
EDISON. NJ METROPOLITAN 
DIVISION MIDDLESEX 477,355 611,1l7 738,699 918,021 
EDISON. NJ METROPOLITAN 
DIVISION MONMOUTH 477,355 611,117 738,699 918,021 
NEWARK-UNION, NJ-PA 
METROPOLITAN DIVISION MORRIS 477,355 611,117 738,699 918,021 
EDISON, NJ METROPOLITAN 
DIVISION OCEAN 477,355 611,117 738,699 918,021 
NEW YORK-WHITE 
PLAINS-WAYNE, NY-NJ METRO PASSAIC 477,355 61l,117 738,699 918,021 
WILMINGTON, DE-MD-NJ 
METROPOLITAN DIVISION SALEM 385,112 433,758 526,996 608,072 
EDISON, NJ METROPOLITAN 
DIVISION SOMERSET 477,355 611,117 738,699 918,021 
NEWARK-UNION, NJ-PA 
METROPOLITAN DIVISION SUSSEX 477,355 611,117 738,699 918.021 
NEWARK-UNION. NJ-PA 
METROPOLITAN DIVISION UNION 477,355 611,117 738,699 918,021 
ALLENTOWN-BETHLEHEM -
EASTON, PA-NJ (MSA) WARREN 402,192 459.255 557,974 643,816 

NM LOS ALAMOS, NM (MICRO) LOS ALAMOS 318,750 359,013 436.184 506,495 
FARMINGTON, NM (MSA) SAN JUAN 281,250 337,168 407,558 506,495 
SANTA FE, NM (MSA) SANTA FE 426,432 480,296 583,538 673,313 

NV CARSON CITY, NV (MSA) CARSON CITY 398,750 449,118 545,658 629,605 
LAS VEGAS-PARADISE, NV 
(MSA) CLARK 400,000 450,526 547,368 631,579 
GARDNERVILLE RANCHOS, NV 
(MICRO) DOUGLAS 477.355 582,829 708,]58 817,105 
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ELKO, NV (MICRO) ELKO 325,000 366,053 444,737 513,158 

ELKO, NV (MICRO) EUREKA 325,000 366,053 444,737 513,158 

FERNLEY, NV (MICRO) LYON 331,250 373,092 453,289 523,026 

PAHRUMP, NV (MICRO) NYE 325,000 366,053 444,737 513,158 

RENO-SPARKS, NV (MSA) STOREY 477,355 537,653 653,222 753,718 

RENO-SPARKS, NV (MSA) WASHOE 477,355 537,653 653,222 753,718 

NY ALBANY -SCHENECTADY-
TROY, NY (MSA) ALBANY 312,375 351,833 427,461 506,495 
NEW YORK-WHITE 
PLAINS-WAYNE, NY-NJ METRO BRONX 477,355 611,117 738,699 918,021 
POUGHKEEPSIE-NEWBURGH-
MIDDLETOWN, NY (MSA) DUTCHESS 443,750 499,803 607,237 700,658 
BUFFALO-NIAGARA FALLS, NY 
(MSA) ERIE 275,075 337,168 407,558 506,495 
NEW YORK-WHITE 
PLAINS-WAYNE, NY-NJ METRO KINGS 477,355 611,117 738,699 918,021 
ROCHESTER, NY (MSA) LIVINGSTON 268,750 337,168 407,558 506,495 
SYRACUSE, NY (MSA) MADISON 281,250 337,168 407,558 506,495 
ROCHESTER, NY (MSA) MONROE 268,750 337,168 407,558 506,495 
NASSAU-SUFFOLK, NY 
METROPOLITAN DIVISION NASSAU 477,355 611,117 738,699 918,021 
NEW YORK-WHITE 
PLAINS-WAYNE, NY-NJ METRO NEW YORK 477,355 611,117 738,699 918,021 
BUFFALO-NIAGARA FALLS, NY 
(MSA) NIAGARA 275,075 337,168 407,558 506,495 
SYRACUSE, NY (MSA) ONONDAGA 281,250 337,168 407,558 506,495 
ROCHESTER, NY (MSA) ONTARIO 268,750 337,168 407,558 506,495 
POUGHKEEPSIE-NEWBURGH-
MIDDLETOWN, NY (MSA) ORANGE 443,750 499,803 607,237 700,658 
ROCHESTER, NY (MSA) ORLEANS 268,750 337,168 407,558 506,495 
SYRACUSE, NY (MSA) OSWEGO 281,250 337,168 407,558 506,495 
NEW YORK-WHITE 
PLAINS-WAYNE, NY-NJ METRO PUTNAM 477,355 611,1l7 738,699 918,021 
NEW YORK-WHITE 
PLAINS-WAYNE, NY-NJ METRO QUEENS 477,355 611,117 738,699 918,021 
ALBANY -SCHENECTADY-
TROY, NY (MSA) RENSSELAER 312,375 351,833 427,461 506,495 
NEW YORK-WHITE 
PLAINS-WAYNE, NY-NJ METRO RICHMOND 477,355 611,117 738,699 918,021 
NEW YORK-WHITE 
PLAINS-WAYNE, NY-NJ METRO ROCKLAND 477,355 611,117 738,699 918,021 
ALBANY -SCHENECTADY-
TROY, NY (MSA) SARATOGA 312,375 351,833 427,461 506,495 
ALBANY -SCHENECTADY-
TROY, NY (MSA) SCHENECTADY 312,375 351,833 427,461 506,495 
ALBANY -SCHENECTADY-
TROY, NY (MSA) SCHOHARIE 312,375 351,833 427,461 506,495 
NASSAU-SUFFOLK, NY 
METROPOLITAN DIVISION SUFFOLK 477,355 611,117 738,699 918,021 
KINGSTON, NY (MSA) ULSTER 406,250 457,566 555,921 641,447 
ROCHESTER, NY (MSA) WAYNE 268,750 337,168 407,558 506,495 
NEW YORK-WHITE 
PLAINS-WAYNE, NY-NJ METRO WESTCHESTER 477,355 611,117 738,699 918,021 
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OH ASHTABULA, OH (MICRO) ASHTABULA 290,797 337,168 407,558 506,495 
CINCINNATI-MIDDLETOWN, 
OH-KY -IN (MSA) BROWN 337,500 380,132 461,842 532,895 
CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) BUTLER 337,500 380,132 461,842 532,895 
CANTON-MASSILLON, OH 
(MSA) CARROLL 277,500 337,168 407,558 506,495 
CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) CLERMONT 337,500 380,132 461,842 532,895 
CLEVELAND-ELYRIA-MENTOR, 
OH (MSA) CUYAHOGA 297,550 337,168 407,558 506,495 

COLUMBUS, OH (MSA) DELAWARE 307,500 346,342 420,789 506,495 

COLUMBUS, OH (MSA) FAIRFIELD 307,500 346,342 420,789 506,495 

COLUMBUS, OH (MSA) FRANKLIN 307,500 346,342 420,789 506,495 
CLEVELAND-ELYRIA-MENTOR, 
OH (MSA) GEAUGA 297,550 337,168 407,558 506,495 
DAYTON, OH (MSA) GREENE 271,250 337,168 407,558 506,495 
CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) HAMILTON 337,500 380,132 461,842 532,895 
CLEVELAND-ELYRIA-MENTOR, 
OH (MSA) LAKE 297,550 337,168 407,558 506,495 

COLUMBUS, OH (MSA) LICKING 307,500 346,342 420,789 506,495 
CLEVELAND-ELYRIA-MENTOR, 
OH (MSA) LORAIN 297,550 337,168 407,558 506,495 

COLUMBUS, OH (MSA) MADISON 307,500 346,342 420,789 506,495 
CLEVELAND-ELYRIA-MENTOR, 
OH (MSA) MEDINA 297,550 337,168 407,558 506,495 

DAYTON, OH (MSA) MIAMI 271,250 337,168 407,558 506,495 

DAYTON, OH (MSA) MONTGOMERY 271,250 337,168 407,558 506,495 

COLUMBUS, OH (MSA) MORROW 307,500 346,342 420,789 506,495 

COLUMBUS, OH (MSA) PICKAWAY 307,500 346,342 420,789 506,495 

AKRON, OH (MSA) PORTAGE 330,000 371,684 451,579 521,053 

DAYTON, OH (MSA) PREBLE 271,250 337,168 407,558 506,495 
, CANTON-MASSILLON, OH 
(MSA) STARK 277,500 337,168 407,558 506,495 

AKRON, OH (MSA) SUMMIT 330,000 371,684 451,579 521,053 

COLUMBUS, OH (MSA) UNION 307,500 346,342 420,789 506,495 
CINCINNATI-MIDDLETOWN, 
OH-KY-IN (MSA) WARREN 337,500 380,132 461,842 532,895 

OR CORVALLIS, OR (MSA) BENTON 331,842 373,758 454,099 523,961 
PORTLAND-VANCOUVER-
BEAVERTON, OR-WA (MSA) CLACKAMAS 401,250 451,934 549,079 633,553 

ASTORIA, OR (MICRO) CLATSOP 346,842 390,658 474,671 547,697 
PORTLAND-VANCOUVER-
BEAVERTON, OR-WA (MSA) COLUMBIA 401,250 451,934 549,079 633,553 
BEND, OR (MSA) DESCHUTES 447,500 504,026 612,368 706,579 
HOOD RIVER, OR (MICRO) HOOD RIVER 393,750 443,487 538,816 621,711 
MEDFORD, OR (MSA) JACKSON 422,500 475,868 578,158 667,105 
GRANTS PASS, OR (MICRO) JOSEPHINE 324,868 365,904 444,557 512,961 
EUGENE-SPRINGFIELD, OR 
(MSA) LANE 343,209 386,562 469,655 541,911 
NON-METRO LINCOLN 312,368 351,825 427,451 506,495 
SALEM, OR (MSA) MARION 294.250 337,168 407,558 506,495 
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PORTLAND-VAN COUVER-
BEAVERTON, OR-WA (MSA) MULTNOMAH 401,250 451,934 549,079 633,553 
SALEM, OR (MSA) POLK 294,250 337,168 407,558 506,495 
NON-METRO TILLAMOOK 343,750 387,171 470,395 542,763 
PORTLAND-VANCOUVER-
BEAVERTON, OR-WA (MSA) WASHINGTON 401,250 451,934 549,079 633,553 
PORTLAND-VANCOUVER-
BEAVERTON, OR-WA (MSA) YAMHILL 401,250 451,934 549,079 633,553 

PA PITTSBURGH, PA (MSA) ALLEGHENY 327,500 368,868 448,158 517,105 
PITTSBURGH, PA (MSA) ARMSTRONG 327,500 368,868 448,158 517,105 
PITTSBURGH, PA (MSA) BEAVER 327,500 368,868 448,158 517,105 
READING, PA (MSA) BERKS 300,000 337,895 410,526 506,495 
PHILADELPHIA, PA 
METROPOLITAN DIVISION BUCKS 385,112 433,758 526,996 608,072 
PITTSBURGH, PA (MSA) BUTLER 327,500 368,868 448,158 517.105 
ALLENTOWN-BETHLEHEM -
EASTON, PA-NJ (MSA) CARBON 402,192 459,255 557,974 643,816 
STATE COLLEGE, PA (MSA) CENTRE 279,375 337,168 407,558 506,495 
PHILADELPHIA, PA 
METROPOLITAN DIVISION CHESTER 385,112 433,758 526,996 608,072 
PHILADELPHIA, PA 
METROPOLITAN DIVISION DELAWARE 385,II2 433,758 526,996 608,072 
PITTSBURGH, PA (MSA) FAYETTE 327,500 368,868 448,158 517,105 
LANCASTER, PA (MSA) LANCASTER 383,250 431,661 524,447 605,132 
ALLENTOWN-BETHLEHEM-
EASTON, PA-NJ (MSA) LEHIGH 402,192 459,255 557,974 643,816 
PHILADELPHIA, PA 
METROPOLITAN DIVISION MONTGOMERY 385,112 433,758 526,996 608,072 
ALLENTOWN-BETHLEHEM-
EASTON, PA-NJ (MSA) NORTHAMPTON 402,192 459,255 557,974 643,816 
PHILADELPHIA, PA 
METROPOLITAN DIVISION PHILADELPHIA 385,112 433,758 526,996 608,072 
NEWARK-UNION, NJ-PA 
METROPOLITAN DIVISION PIKE 477,355 611,117 738,699 918,021 
PITTSBURGH, PA (MSA) WASHINGTON 327,500 368,868 448,158 517,105 
PITTSBURGH, PA (MSA) WESTMORELAND 327,500 368,868 448,158 517,105 
YORK-HANOVER, PA (MSA) YORK 424,587 478,218 581,014 670,401 

SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) AGUAS BUENAS 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) AIBONITO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) ARECIBO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) BARCELONETA 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) BARRANQUITAS 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUA YNABO, PR (MSA) BAYAMON 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO. PR (MSA) CAGUAS 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO. PR (MSA) CAMUY 325,000 366,053 444,737 513,158 
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SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) CANOVANAS 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) CAROLINA 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) CATANO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) CAVEY 325,000 366,053 444,737 513,158 
FAJARDO, PR (MSA) CEIBA 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) CIALES 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) CIORA 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) COMERIO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) COROZAL 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) DORADO 325,000 366,053 444,737 513,158 

FAJARDO, PR (MSA) FAJARDO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) FLORIDA 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) GUAYNABO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) GURABO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) HATILLO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) HUMACAO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) JUNCOS 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) LAS PIEDRAS 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) LOIZA 325,000 366,053 444,737 513,158 

FAJARDO, PR (MSA) LUQUILLO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) MANATI 325.000 366,053 444.737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) MAUNABO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) MOROVIS 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) NAGUABO 325,000 366.053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) NARANJITO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) OROCOVIS 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) QUEBRADILLAS 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) RIO GRANDE 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) SANJUAN 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) SAN LORENZO 325,000 366,053 444,737 513,158 
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SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) TOA ALTA 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) TOA BAJA 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) TRUJILLO ALTO 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) VEGA ALTA 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) VEGA BAJA 325,000 366,053 444,737 513,158 
SAN JUAN-CAGUAS-
GUAYNABO, PR (MSA) YABUCOA 325,000 366,053 444,737 513,158 

RI PROVIDENCE-NEW 
BEDFORD-FALL RIVER, RI-MA 
(MSA) BRISTOL 416,250 472,891 571,567 710,309 
PROVIDENCE-NEW 
BEDFORD-FALL RIVER, RI-MA 
(MSA) KENT 416,250 472,891 571,567 710,309 
PROVIDENCE-NEW 
BEDFORD-FALL RIVER, RI-MA 
(MSA) NEWPORT 416,250 472,891 571,567 710,309 
PROVIDENCE-NEW 
BEDFORD-FALL RIVER, RI-MA 
(MSA) PROVIDENCE 416,250 472,891 571,567 710,309 
PROVIDENCE-NEW 
BEDFORD-FALL RIVER, RI-MA 
(MSA) WASHINGTON 416,250 472,891 571,567 710,309 

SC HILTON HEAD ISLAND-
BEAUFORT, SC (MICRO) BEAUFORT 373,750 420,961 511,447 590,132 
CHARLESTON-NORTH 
CHARLESTON, SC (MSA) BERKELEY 334,375 376,612 457,566 527,961 
CHARLESTON-NORTH 
CHARLESTON, SC (MSA) CHARLESTON 334,375 376,612 457,566 527,961 
CHARLESTON-NORTH 
CHARLESTON, SC (MSA) DORCHESTER 334,375 376,612 457,566 527,961 
GREENVILLE, SC (MSA) GREENVILLE 294,541 337,168 407,558 506,495 
MYRTLE BEACH-CONWAY-
NORTH MYRTLE BEACH, SC 
(MSA) HORRY 286,250 337,168 407,558 506,495 
HILTON HEAD ISLAND-
BEAUFORT, SC (MICRO) JASPER 373,750 420,961 511,447 590,132 
GREENVILLE, SC (MSA) LAURENS 294,541 337,168 407,558 506,495 
GREENVILLE, SC (MSA) PICKENS 294,541 337,168 407,558 506,495 
CHARLOTTE-GASTONIA-
CONCORD, NC-SC (MSA) YORK 303,250 341,555 414,974 506,495 

TN NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) CANNON 297,500 337,168 407,558 506,495 
NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) CHEATHAM 297,500 337,168 407,558 506,495 
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NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) DAVIDSON 297,500 337,168 407,558 506,495 
NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) DICKSON 297,500 337,168 407,558 506,495 
N ASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) HICKMAN 297,500 337.168 407,558 506,495 
NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) MACON 297,500 337,168 407,558 506,495 
NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) ROBERTSON 297,500 337,168 407,558 506,495 
NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) RUTHERFORD 297,500 337,168 407,558 506,495 
NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) SMITH 297,500 337,168 407,558 506,495 
NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) SUMNER 297,500 337,168 407,558 506,495 
NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) TROUSDALE 297,500 337,168 407,558 506,495 
NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) WILLIAMSON 297,500 337,168 407,558 506,495 
NASHVILLE-DAVID-
SON-MURFREESBORO, TN 
(MSA) WILSON 297,500 337,168 407,558 506,495 

UT OGDEN-CLEARFIELD, DT (MSA) DAVIS 346,563 390,339 474,243 547,204 

PROVO-OREM, UT (MSA) JUAB 305,664 344,275 418,279 506,495 
NON-METRO KANE 383,064 431,453 524,193 604,839 

OGDEN-CLEARFIELD, UT (MSA) MORGAN 346,563 390,339 474,243 547,204 

SALT LAKE CITY, UT (MSA) SALT LAKE 477,355 611,117 738,699 863,487 
SALT LAKE CITY, UT (MSA) SUMMIT 477,355 611,117 738,699 863,487 

SALT LAKE CITY, UT (MSA) TOOELE 477,355 611,117 738,699 863,487 

PROVO-OREM, UT (MSA) UTAH 305,664 344,275 418,279 506,495 

ST. GEORGE, UT (MSA) WASHINGTON 372,500 419,553 509,737 588,158 
OGDEN-CLEARFIELD, UT (MSA) WEBER 346,563 390,339 474,243 547,204 

VA CHARLOTTESVILLE, VA (MSA) ALBEMARLE 425,000 478,684 581,579 671,053 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO ALEXANDRIA 477,355 611,117 738,699 888,158 
RICHMOND, VA (MSA) AMELIA 347,500 391,395 475,526 548,684 
WASHINGTON -ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO ARLINGTON 477,355 611,117 738,699 888,158 

RICHMOND, VA (MSA) CAROLINE 347,500 391,395 475,526 548.684 

RICHMOND. VA (MSA) CHARLES CITY 347,500 391.395 475.526 548.684 
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CHARLOTTESVILLE, VA (MSA) CHARLOTTESVILLE 425,000 478,684 581,579 671,053 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) CHESAPEAKE 412,500 464,605 564,474 651,316 

RICHMOND, VA (MSA) CHESTERFIELD 347,500 391,395 475,526 548,684 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO CLARKE 477,355 611,117 738,699 888,158 

RICHMOND, VA (MSA) COLONIAL HEIGHT 347,500 391,395 475,526 548,684 

CULPEPER, VA (MICRO) CULPEPER 381,999 448,442 544,837 628,658 

RICHMOND, VA (MSA) CUMBERLAND 347,500 391,395 475,526 548,684 

RICHMOND, VA (MSA) DINWIDDIE 347,500 391,395 475,526 548,684 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO FAIRFAX 477,355 611,117 738,699 888,158 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO FAIRFAX IND 477,355 611,117 738,699 888,158 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO FALLS CHURCH 477,355 611,117 738,699 888,158 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO FAUQUIER 477,355 611,117 738,699 888,158 
CHARLOTTESVILLE, VA (MSA) FLUVANNA 425,000 478,684 581,579 671,053 
WINCHESTER, VA-WV (MSA) FREDERICK 475,000 535,000 650,000 750,000 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO FREDERICKSBURG 477,355 611,117 738,699 888,158 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) GLOUCESTER 412,500 464,605 564,474 651,316 
RICHMOND, VA (MSA) GOOCHLAND 347,500 391,395 475,526 548,684 
CHARLOTTESVILLE, VA (MSA) GREENE 425,000 478,684 581,579 671,053 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) HAMPTON 412,500 464,605 564,474 651,316 
RICHMOND, VA (MSA) HANOVER 347,500 391,395 475,526 548,684 
RICHMOND, VA (MSA) HENRICO 347,500 391,395 475,526 548,684 
RICHMOND, VA (MSA) HOPEWELL 347,500 391,395 475,526 548,684 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) ISLE OF WIGHT 412,500 464,605 564,474 651,316 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) JAMES CITY 412,500 464,605 564,474 651,316 
RICHMOND, VA (MSA) KING AND QUEEN 347,500 391,395 475,526 548,684 
NON-METRO KING GEORGE 381,999 448,442 544,837 628,658 
RICHMOND, VA (MSA) KING WILLIAM 347,500 391,395 475,526 548,684 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO LOUDOUN 477,355 611,117 738,699 888,158 
RICHMOND, VA (MSA) LOUISA 347,500 391,395 475,526 548,684 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO MANASSAS 477,355 611,117 738,699 888,158 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO MANASSAS PARK 477,355 611,117 738,699 888,158 
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VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) MATHEWS 412,500 464,605 564,474 651,316 
CHARLOTIESVILLE, VA (MSA) NELSON 425,000 478,684 581,579 671,053 
RICHMOND, VA (MSA) NEW KENT 347,500 391,395 475,526 548,684 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) NEWPORT NEWS 412,500 464,605 564,474 651,316 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) NORFOLK 412,500 464,605 564,474 651,316 
RICHMOND, VA (MSA) PETERSBURG 347,500 391,395 475,526 548,684 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) POQUOSON 412,500 464,605 564,474 651,316 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) PORTSMOUTH 412,500 464,605 564,474 651,316 
RICHMOND, VA (MSA) POWHATAN 347,500 391,395 475,526 548,684 
RICHMOND, VA (MSA) PRINCE GEORGE 347,500 391,395 475,526 548,684 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO PRINCE WILLIAM 477,355 611,117 738,699 888,158 
RICHMOND, VA (MSA) RICHMOND IND 347,500 391,395 475,526 548,684 
WASHlNGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO SPOTSYLVANIA 477,355 611,117 738,699 888,158 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO STAFFORD 477,355 611,117 738,699 888,158 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) SUFFOLK 412,500 464,605 564,474 651,316 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) SURRY 412,500 464,605 564,474 651,316 
RICHMOND, VA (MSA) SUSSEX 347,500 391,395 475,526 548,684 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) VIRGINIA BEACH 412,500 464,605 564,474 651,316 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO WARREN 477,355 611,117 738,699 888,158 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) WILLIAMSBURG 412,500 464,605 564,474 651,316 
WINCHESTER, VA-WV (MSA) WINCHESTER 475,000 535,000 650,000 750,000 
VIRGINIA BEACH-NORFOLK-
NEWPORT NEWS, VA-NC (MSA) YORK 412,500 464,605 564,474 651,316 

VI NON-METRO ST. CROIX 287,500 337,168 407,558 506,495 
NON-METRO ST. THOMAS 318,750 359,013 436,184 506,495 

YT BURLINGTON-SOUTH 
BURLINGTON, VT (MSA) CHITTENDEN 318,750 359,013 436,184 506,495 
BURLINGTON-SOUTH 
BURLINGTON, VT (MSA) FRANKLIN 318,750 359,013 436,184 506,495 
BURLINGTON-SOUTH 
BURLINGTON, VT (MSA) GRAND ISLE 318,750 359,013 436,184 506,495 

WA KENNEWICK-RICHLAND-
PASCO, WA (MSA) BENTON 274,875 337,168 407,558 506,495 
WENATCHEE, WA (MSA) CHELAN 323,092 363,903 442,]25 5lO,145 
PORT ANGELES, WA (MICRO) CLALLAM 296,250 337,168 407,558 506,495 
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STATE MSA NAME COUNTY NAME MRB limits 

1 Unit 2 Units 3 Units 4 Units 
PORTLAND-VANCOUVER-
BEAVERTON, OR-WA (MSA) CLARK 401,250 451,934 549,079 633,553 

WENATCHEE, WA (MSA) DOUGLAS 323,092 363,903 442,125 510,145 
KENNEWICK-RICHLAND-
PASCO, WA (MSA) FRANKLIN 274,875 337,168 407,558 506,495 

OAK HARBOR, WA (MICRO) ISLAND 381,250 429,408 521,711 601,974 

NON-METRO JEFFERSON 437,500 492,763 598,684 690,789 
SEATTLE-BELLEVUE-EVERETT, 
WA METROPOLITAN DIVISION KING 477,355 573,684 697,039 804,276 
BREMERTON-SILVERDALE, WA 
(MSA) KITSAP 475,000 535,000 650,000 750,000 

ELLENSBURG, WA (MICRO) KITTITAS 328,618 370,132 449,688 518,882 

SHELTON, WA (MICRO) MASON 310,000 349,158 424,211 506,495 
TACOMA, WA METROPOLITAN 

DIVISION PIERCE 477,355 573,684 697,039 804,276 

NON-METRO SAN JUAN 477,355 598,355 726,974 838,816 
MOUNT VERNON-ANACORTES, 
WA (MSA) SKAGIT 373,662 420,862 511,328 589,993 
PORTLAND-VANCOUVER-
BEAVERTON, OR-WA (MSA) SKAMANIA 401,250 451,934 549,079 633,553 
SEATTLE-BELLEVUE-EVERETT, 
WA METROPOLITAN DIVISION SNOHOMISH 477,355 573,684 697,039 804,276 

SPOKANE, WA (MSA) SPOKANE 266,250 337,168 407,558 506,495 

OLYMPIA, WA (MSA) THURSTON 361,250 406,882 494,342 570,395 

BELLINGHAM, WA (MSA) WHATCOM 375,000 422,368 513,158 592,105 

WI MADISON, WI (MSA) COLUMBIA 293,750 337,168 407,558 506,495 

MADISON, WI (MSA) DANE 293,750 337,168 407,558 506,495 

MADISON, WI (MSA) IOWA 293,750 337,168 407,558 506,495 
LAKE COUNTY-KENOSHA 
COUNTY, IL-WI METROPOLITAN 
DIV KENOSHA 362,105 407,845 495,512 571,745 
MILWAUKEE-WAUKESHA-
WEST ALLIS, WI (MSA) MILWAUKEE 288,875 337,168 407.558 506,495 
MILWAUKEE-WAUKESHA-
WEST ALLIS. WI (MSA) OZAUKEE 288,875 337,168 407.558 506,495 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) PIERCE 364,057 410,042 498,183 574,826 
MINNEAPOLIS-ST. 
PAUL-BLOOMINGTON, MN-WI 
(MSA) ST. CROIX 364,057 410,042 498,183 574,826 
MILWAUKEE-WAUKESHA-
WEST ALLIS, WI (MSA) WASHINGTON 288,875 337,168 407,558 506,495 
MILWAUKEE-WAUKESHA-
WEST ALLIS, WI (MSA) WAUKESHA 288,875 337,168 407,558 506,495 

WV HAGERSTOWN-MARTINSBURG. 
MD-WV (MSA) BERKELEY 377,500 425,184 516,579 596,053 

WINCHESTER, VA-WV (MSA) HAMPSHIRE 475,000 535,000 650,000 750,000 
WASHINGTON-ARLINGTON-
ALEXANDRIA, DC-VA-MD-WV 
METRO JEFFERSON 477,355 611,1l7 738,699 888,158 
HAGERSTOWN-MARTINSBURG. 
MD-WV (MSA) MORGAN 377,500 425,184 516,579 596,053 

572 2008-1 C.B. 



STATE 

Wy 

ALL 
OTHER 
AREAS 

MSANAME 

JACKSON, WY -10 (MICRO) 

.02 The nationwide average purchase 
price (for use in the housing cost/income 
ratio for new and existing residences) is 
$266,000. 

SECTION 5. EFFECT ON OTHER 
DOCUMENTS 

Rev. Proc. 2007-26 is obsolete except 
as provided in section 6 of this revenue 
procedure. 

SECTION 6. EFFECTIVE DATES 

.01 Issuers may rely on this revenue 
procedure to determine average area pur
chase price safe harbors for commitments 
to provide financing or issue mortgage 
credit certificates that are made, or (if 
the purchase precedes the commitment) 
for residences that are purchased, in the 
period that begins on February 21, 2008 
and ends on the date as of which the safe 
harbors contained in section 4.01 of this 
revenue procedure are rendered obsolete 
by a new revenue procedure. 

.02 Notwithstanding section 5 of this 
revenue procedure, issuers may continue 
to rely on the average area purchase price 
safe harbors contained in Rev. Proc. 
2007-26, with respect to bonds sold, or for 
mortgage credit certificates issued with re
spect to bond authority exchanged, before 
March 22, 2008, if the commitments to 
provide financing or issue mortgage credit 
certificates are made on or before April 
21, 2008. 

.03 Except as provided in section 6.04, 
issuers must use the nationwide average 
purchase price limitation contained in 
this revenue procedure for commitments 
to provide financing or issue mortgage 
credit certificates that are made, or (if the 
purchase precedes the commitment) for 
residences that are purchased, in the pe
riod that begins on February 21, 2008, and 
ends on the date when the nationwide av
erage purchase price limitation is rendered 
obsolete by a new revenue procedure. 

COUNTY NAME 
1 Unit 

TETON 477,355 

263,368 

.04 Notwithstanding sections 5 and 
6.03 of this revenue procedure, issuers 
may continue to rely on the nationwide av
erage purchase price set forth in Rev. Proc. 
2007-26 with respect to bonds sold, or for 
mortgage credit certificates issued with re
spect to bond authority exchanged, before 
March 22, 2008, if the commitments to 
provide financing or issue mortgage credit 
certificates are made on or before April 
21,2008. 

SECTION 7. PAPERWORK 
REDUCTION ACT 

The collection of information con
tained in this revenue procedure has been 
reviewed and approved by the Office 
of Management and Budget in accor
dance with the Paperwork Reduction Act 
(44 U.S.c. 3507) under control number 
1545-1877. 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless the 
collection of information displays a valid 
OMB control number. 

This revenue procedure contains a col
lection of information requirement in sec
tion 3.03. The purpose of the collection 
of information is to verify the applica
ble FHA loan limit that issuers of quali
fied mortgage bonds and qualified mort
gage certificates have used to calculate the 
average area purchase price for a given 
metropolitan statistical area for purposes 
of section 143(e) and 25(c). The collec
tion of information is required to obtain 
the benefit of using revisions to FHA loan 
limits to determine average area purchase 
prices. The likely respondents are state 
and local governments. 

The estimated total annual reporting 
and/or recordkeeping burden is: 15 hours. 

The estimated annual burden per re
spondent and/or recordkeeper: 15 minutes. 

The estimated number of respondents 
and/or recordkeepers: 60. 

MRB limits 
2 Units 3 Units 4 Units 

611,117 738,699 918,021 

337,168 407,558 506,495 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally tax returns and tax return 
information are confidential, as required 
by 26 U.S.C. 6103. 

SECTION 8. DRAFTING 
INFORMATION 

The principal authors of this rev
enue procedure are David E. White 
and Timothy L. Jones of the Office 
of Associate Chief Counsel (Financial 
Institutions & Products). For further 
information regarding this revenue 
procedure, contact David E. White at (202) 
622-3980 (not a toll-free call). 

26 CFR 1.1361: Special rule for bank required to 
change from the reserve method of accounting on be
coming an S corporation. 
(Also: Sections 166, 446, 481(a), 581, and 585.} 

Rev. Proc. 2008-18 

SECTION 1. PURPOSE 

This revenue procedure explains how a 
bank that changes from the reserve method 
of accounting for bad debts under § 585 
of the Internal Revenue Code for its first 
taxable year for which an election under 
§ 1362(a) is in effect may elect under 
§ 1361 (g) to take into account the result
ing § 481(a) adjustment in determining 
taxable income for the immediately pre
ceding taxable year. 

SECTION 2. BACKGROUND 

.01 Section 1361(a) provides that the 
term "S corporation" means, with re
spect to any taxable year, a small business 
corporation for which an election under 
§ 1362(a) is in effect for such year. Sec
tion 1361 (b) provides that any corporation 
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that is a financial institution which uses 

the reserve method of accounting for bad 

debts described in § 585 is not eligible to 

be an S corporation. 

.02 If a financial institution changes 

from the ~ 585 reserve method of account

ing for bad debts to the § 166 specific 

charge-off method, the amount of the 

§ 481 (a) adjustment for the change gen

erally is the amount of the institution's 

reserve for bad debts as of the close of the 
taxable year immediately before the year 

of change. This positive adjustment is 

generally taken into account over four tax

able years beginning in the year of change. 

.03 Rev. Proc. 2002-9, 2002-1 C.B. 
327, (as modified and amplified by Rev. 
Proc. 2002-19,2002-1 C.B. 696, as am

plified, clarified and modified by Rev. 
Proc. 2002-54, 2002-2 C.B. 432, and as 

modified and clarified by Announcement 
2002-17,2002-1 C.B. 561) provides pro
cedures by which a taxpayer may obtain 

the automatic consent of the Commis
sioner of Internal Revenue under § 446 
for a change in method of accounting de
scribed in the APPENDIX of Rev. Proc. 
2002-9. Section 11.01 of that APPEN
DIX provides rules for a bank changing its 
method of accounting for bad debts from 
the § 585 reserve method of accounting 
to the § 166 specific charge-off method of 
accounting. A taxpayer complying with 
all of the applicable provisions of Rev. 
Proc. 2002-9 has obtained the consent of 
the Commissioner to change its method of 
accounting. 

.04 Section 8233(a) of the Small Busi
ness and Work Opportunity Act of 2007 
(Public Law 110-28) added § 1361(g) to 
the Code. Section 1361 (g) provides that, 
in the case of a bank which changes from 
the reserve method of accounting for bad 
debts described in § 585 for its first taxable 
year for which an election under § 1362(a) 
is in effect, the bank may elect to take into 
account any adjustments under § 481 by 
reason of such change for the taxable year 
immediately preceding such first taxable 
year. Section 1361 (g) applies to taxable 
years beginning after December 31, 2006. 

SECTION 3. SCOPE 

.0 I III general. Section 11.0 I of the AP
PENDIX of Rev. Proc. 2002-9 provides 
rules for a bank (as defined in § 581, in
cluding a bank for which a qualified sub-
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chapter S subsidiary (QSub) election is 

filed) that wants to change its method of 

accounting for bad debts from the § 585 re

serve method to the § 166 specific charge

on method. Section 11.01 specifically ref

erences the requirement that a bank must 
change its method of accounting for bad 

debts from the § 585 reserve method in or

der to be eligible to elect subchapter S sta

tus. 
.02 Election for § 481(a) adjustment. 

Section 4.01 of this revenue procedure de

scribes the process by which a bank may 

elect under § 1361 (g) to take into account 

the § 481 (a) adjustment resulting from a 

change in method of accounting for bad 

debts in determining taxable income for 

the taxable year immediately preceding the 

year of change. 

SECTION 4. APPLICATION 

.01 Requirements for election to include 
§ 48J(a) adjustment in taxable year imme
diately preceding the year of change. For a 
taxable year beginning after December 31, 
2006, a bank that changes its method of ac
counting for bad debts, under section 11.01 
of the APPENDIX to Rev. Proc. 2002-9, 
from the § 585 reserve method to the § 166 
specific charge-off method for the first tax
able year for which the S corporation elec
tion is effective (year of change) may elect 
to take into account the amount of the re
sulting § 481(a) adjustment in determining 
taxable income for the taxable year imme
diately preceding the year of change. To 
make this election, a bank must (1) file 
an original and copy of Form 3115 under 
section 6.02(3) of Rev. Proc. 2002-9 for 
the year of change, (2) file an additional 
copy of the Form 3115 with its original 
(or amended) federal income tax return for 
the taxable year immediately preceding the 
year of change filed no later than the date 
the original Form 3115 is properly filed un
der section 6.02(3) of Rev. Proc. 2002-9, 
and (3) include the amount of the § 481(a) 
adjustment in gross income for the tax
able year immediately preceding the year 
of change. The original (and each copy 
of) Form 3115 must state at the top of the 
document, "Section 1361 (g) Election Filed 
Pursuant to Rev. Proc. 2008-18." 

.02 Example. X. a calendar year taxpayer. is a 
bank as defined in § 581 and is not a large bank as de
fined in § 585(c)(2). For taxable years before 2007, 
X accounted for its bad debts under the § 585 re
serve method. By March 15,2007. X properly filed 

a Form 2553 e\ccting to be an S corporation effec· 
tive January 1. .:?!l07. Pursuant III section 11.01(3) 
of the APPENDIX tll Rev. Prm:. 2002-9. the fil· 
ing of the Form 2553 constituted an agreement b} 
X to change from the * 585 reserve method to the 
* 166 specitic charge-off method in 2007 in accor. 
dance with all of the applicahle provisions of ReI'. 
Proc. 2002-9. Thus. for example. X must file a Form 
3115 for this change in duplicate, in accordance with 
section 6.02(3) of Re\'. Proc. 2002-9. by attaChing 
the original Form 3115 to X's timely tiled (includ. 
ing extensIOns) original federal income tax return for 
2007 and filing a copy of the Form 3115 with the na
tional office. The amount of X's * 481 (a) adjustment 
for the change is the amount ofX's bad debt reserve as 
of the close of December 31. 2006. X wishes to elect 
under § 1361 (g) to include the § 481 (a) adjustment 
in income in the tax year ending December 31. 2006, 
the taxable year immediately preceding the year of 
change. To make this election. X must (I) file an orig· 
inal and copy of Form 3115 under section 6.02(3) of 
Rev. Proc. 2002-9 for 2007. (2) file an additional 
copy of the Form 3115 with its original (or amended I 
federal income tax return for 2006 filed no later than 
the date the original Form 3115 is properly filed un· 
der section 6.02(3) of Rev. Proc. 2002-9, and (3) in· 
elude the amount of its § 481 (a) adjustment in gross 
income in its return for 2006. The original (and each 
copy of) Form 3115 must state at the top of the doc· 
ument, "Section 1361 (g) Election Filed Pursuant to 
Rev. ProC. 2008-18." 

SECTION 5. SPECIAL RULE FOR 
CERTAIN 2006 TAXABLE YEARS 

A special rule is provided for a bank 
that, prior to the issuance of this revenue 
procedure, changed its method of account
ing for bad debts from the § 585 reserve 
method to the § 166 specific charge-off 
method under section 11.01 of the AP
PENDIX of Rev. Proc. 2002-9 for a 
year of change beginning after December 
31, 2005, and ending before December 31, 
2007 ("2006 taxable year"). This special 
rule only applies if the bank elected to be 
an S corporation for its first taxable year 
beginning after December 31, 2006. Un
der this special rule, the bank may elect 
to take the entire § 481 (a) adjustment into 
account in determining taxable income for 
the 2006 taxable year by attaching a copy 
of its original Form 3115 with the follow
ing language written on the top of the doc
ument, "Special Election under Section 5 
of Rev. Proc. 2008-18," to an amended re
turn for the 2006 taxable year that reflects 
the entire § 481 (a) adjustment. A copy of 
the original Form 3115 with the required 
language written at the top should also be 
provided to the National Office (see sec
tion 6.02(6) of Rev. Proc. 2002-9 for the 
address). This special rule only applies to 



an election made under this section 5 on an 
amended return for the 2006 taxable year 
filed on or before September 15, 2008. 

SECTION 6. EFFECTIVE DATE 

This revenue procedure is effective for 
taxable years beginning after December 
31,2006, except as provided in Section 5 
of this revenue procedure. 

SECTION 7. EFFECT ON OTHER 
DOCUMENTS 

This revenue procedure modifies Rev. 
Proc. 2002-9 by adding section 4.01 (1) of 

this revenue procedure to section 11.01 of 
the APPENDIX of Rev. Proc. 2002-9. 
See section 1l.0 I of the APPENDIX of 
Rev. Proc. 2002-9 for the specific rules 
relating to a change in accounting method 
from the § 585 reserve method of account
ing for bad debts to the § 166 specific 
charge-off method of accounting. 

SECTION 8. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is Laura C. Fields of the Office 
of Associate Chief Counsel (Passthroughs 

and Special Industries). For further infor
mation regarding this revenue procedure, 
contact Laura C. Fields at (202) 622-3050 
(not a toll-free call). 
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Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking by 
Cross-Reference to 
Temporary Regulations 

Nuclear Decommissioning 
Funds 

REG-l 47290-05 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary regula
tions. 

SUMMARY: In this issue of the Bulletin, 
the IRS is issuing temporary regulations 
(T.D. 9374) under section 468A of the 
Internal Revenue Code relating to de
ductions for contributions to trusts main
tained for decommissioning nuclear power 
plants. The temporary regulations reflect 
changes to the law made by the Energy 
Policy Act of 2005, and affect most tax
payers that own an interest in a nuclear 
power plant. The text of the temporary 
regulations also serves as the text of these 
proposed regulations. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by March 31, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-l 47290-05), room 
5203, Internal Revenue Service, PO Box 
7604, Ben Franklin Station, Washing
ton, DC 20044. Submissions may be 
hand delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to: CC:PA:LPD:PR (REG-147290-05), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, N.W., 
Washington, DC, or sent electroni
cally, via the Federal eRulemaking 
Portal at http://www.regu[ations.gov/ 
(IRS REG-147290-05). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations, 
Patrick S. Kirwan, (202) 622-3110; con
cerning submissions and to request a 
hearing, Kelly Banks. (202) 622-7180 
(not toll-free numbers). 
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SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information contained 
in this notice of proposed rulemaking has 
been submitted to the Office of Manage
ment and Budget for review in accor
dance with the Paperwork Reduction Act 
of 1995 (44 U.S.c. 3507(d)). OMB has ap
proved, on a temporary basis, the informa
tion collections contained in the cross-ref
erenced temporary rule under control num
ber 1545-2091. Comments on the collec
tion of information should be sent to the 
Office of Management and Budget, Attn: 
Desk Officer for the Department of the 
Treasury, Office of Information and Reg
ulatory Affairs, Washington, DC 20503, 
with copies to the Internal Revenue Ser
vice. Attn: IRS Reports Clearance Officer, 
SE:W:CAR:MP:T:T:SP, Washington, DC 
20224. Comments on the collection of in
formation should be received by February 
29, 2008. Comments are specifically re
quested concerning: 

Whether the proposed collection of in
formation is necessary for the proper per
formance of the functions of the IRS, in
cluding whether the information will have 
practical utility; 

The accuracy of the estimated burden 
associated with the proposed collection of 
information; 

How the quality, utility, and clarity of 
the information to be collected may be en
hanced; 

How the burden of complying with the 
proposed collection of information may be 
minimized. including through the appli
cation of automated collection techniques 
or other forms of information technology; 
and 

Estimates of capital or start-up costs 
and costs of operation, maintenance, and 
purchase of service to provide information. 

The collection of information 
in this proposed regulation is in 
§§ 1.468A-3T(h), 1.468A-4T, 1.468A-7T, 
and 1.468A-8T(d). The information col
lected under § 1.468A-3T(h) is required to 
evaluate whether the taxpayer has prop
erly determined the schedule of ruling 
amounts. The information collected under 
§ 1.468A-7T pertains to the initial election 
to maintain a qualified nuclear decom-

missioning trust fund. The infonnation 
collected under § 1.468A-8T(d) is required 
to evaluate whether the taxpayer has prop
erly determined the schedule of deduction 
amounts. The collection of information is 
mandatory. The likely recordkeepers are 
owners of nuclear power plants. 

Estimated total annual recordkeeping 
burden: 2,500 hours. 

The estimated annual burden per 
recordkeeper varies depending on indi
vidual circumstances, with an estimated 
average of 25 hours. 

Estimated number of recordkeepers: 
100. 

An agency may not conduct or sponsor, 
and a person is not required to respond to, a 
collection of information unless it displays 
a valid control number assigned by the Of
fice of Management and Budget. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S.c. 6103. 

Background 

The temporary regulations in this is
sue of the Bulletin contain amendments to 
26 CFR part 1 providing regulations un
der section 468A of the Internal Revenue 
Code of 1986 (Code). Section 468A was 
amended by section 1310 of the Energy 
Policy Act of 2005, Public Law 109-58 
(119 Stat. 594). 

Explanation of Provisions 

The temporary regulations in this is
sue of the Bulletin amend the Income Tax 
Regulations (26 CFR part 1) under sec
tion 468A of the Internal Revenue Code 
of 1986 (Code). The text of the temporary 
regulations also serves as the text of these 
proposed regulations. The preamble to the 
temporary regulations explains these pro
posed regulations. 

Special Analyses 

It has been determined that this no
tice of proposed rulemaking is not a 
significant regulatory action as defined 
in Executive Order 12866. Therefore, 



a regulatory assessment is not required. 
It also has been determined that sec~ 

tion 553(b) and (d) of the Administra~ 
tive Procedure Act (5 U.S.c. chapter 5) 
does not apply to these regulations. It 
is hereby certified that this regulation 
will not have a significant economic 
impact on a substantial number of small 
entities. The proposed regulations do not 
impose a collection of information on 
small entities. Accordingly, a regulatory 
flexibility analysis is not required. We 
request comment on the accuracy of 
this certification. Pursuant to section 
7805(f) of the Code, this regulation has 
been submitted to the Chief Counsel 
for Advocacy of the Small Business 
Administration for comment on its impact 
on small business. 

Comments and Requests for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written comments (a 
signed original and eight (8) copies) or 
electronically generated comments that are 
submitted timely to the IRS. The IRS and 
Treasury Department generally request 
comments on the clarity of the proposed 
rule and how it may be made easier to 
understand. All comments will be avail
able for public inspection and copying. 
A public hearing may be scheduled if re
quested in writing by a person who timely 
submits comments. If a public hearing is 
scheduled, notice of the date, time, and 
place for the hearing will be published in 
the Federal Register. 

Drafting Information 

The principal author of these regula
tions is Patrick S. Kirwan, Office of As
sociate Chief Counsel (Passthroughs and 
Special Industries). However, other per
sonnel from the IRS and Treasury Depart
ment participated in their development. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part I is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part I continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Section 1.468A-5 also issued under 26 

U.S.c. 468A(e)(5). * * * 
Par. 2. Sections 1.468A-O through 

1.468A-9 are added to read as follows: 

§1.468A-O Table of contents. 

[The text of this proposed section is the 
same as the text of § 1.468A-OT published 
elsewhere in this issue of the Bulletin.] 

§1.468A-l Nuclear decommissioning 
costs; general rules. 

[The text of this proposed section is the 
same as the text of § 1.468A-I T published 
elsewhere in this issue of the Bulletin.] 

§1.468A-2 Treatment of electing taxpayer. 

[The text of this proposed section is the 
same as the text of § 1.468A-2T published 
elsewhere in this issue of the Bulletin.] 

§1.468A-3 Ruling amount. 

[The text of this proposed section is the 
same as the text of § 1.468A-3T published 
elsewhere in this issue of the Bulletin.] 

§1.468A-4 Treatment of nuclear 
decommissioning fund. 

[The text of this proposed section is the 
same as the text of § 1.468A-4T published 
elsewhere in this issue of the Bulletin.] 

§ 1.468A-5 Nuclear decommissioning 
fund~miscellaneous provisions. 

[The text of this proposed section is the 
same as the text of § 1.468A-5T published 
elsewhere in this issue of the Bulletin.] 

§1.468A-6 Disposition of an interest in a 
nuclear power plant. 

[The text of this proposed section is the 
same as the text of § 1.468A-6T published 
elsewhere in this issue of the Bulletin.] 

§ 1.468A-7 Manner of and time for making 
election. 

[The text of this proposed section is the 
same as the text of § 1.468A-7T published 
elsewhere in this issue of the Bulletin.] 

§1.468A-8 Special transfers to qualified 
funds pursuant to section 468A(f). 

[The text of this proposed section is the 
same as the text of § 1.468A-8T published 
elsewhere in this issue of the Bulletin.] 

§ 1.468A-9 Effective/applicability date 
and transitional rules. 

[The text of this proposed section is the 
same as the text of § 1.468A-9T(a) and (b) 
published elsewhere in this issue of the 
Bulletin.] 

Kevin M. Brown, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on December 28, 
2007, 8:45 a.m., and puhlished in the issue of the Federal 
Register for December 31, 2007. 72 P.R. 74213) 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 25.-lnterest on 
Certain Home Mortgages 

A revenue procedure provides guidance with re

spect to the United States and area median gross in

come figures that are to he used by issuers of qualified 

mortgage bonds. as defined in § 143(a) of the Internal 

Revenue Code. and issuers of mortgage credit certifi

cates. as defmed in § 25(c). in computing the housing 

cost/income ratio described in § 143(0(5). See Rev. 

Proc. 2008-19. page 594. 

Section 61.-Gross Income 
Defined 
26 CFR 1.61-21: Taxation offringe benefiTs. 

Fringe benefits aircraft valuation for
mula. The Standard Industry Fare Level 

Period During Which 
the Flight Is Taken 

111/08 - 6130108 

DRAFTING INFORMATION 

The principal author of this revenue 
ruling is Kathleen Edmondson of the 
Office of Division Counsel/Associate 
Chief Counsel (Tax Exempt/Govern
ment Entities). For further information 
regarding this revenue ruling, contact 
Ms. Edmondson at (202) 622-0047 (not a 
toll-free call). 

Section l03.-lnterest on 
State and Local Bonds 

A revenue procedure provides guidance with re

spect to the United States and area median gross in

come figures that are to be used by issuers of qualified 

mongage bonds, as defined in § 143(a) of the Internal 

Revenue Code. and issuers of mortgage credit certifi

cates, as detlned in § 25(c), in computing the housing 

cost/income ratio described in § 143(f)(5). See Rev. 

Proc. 2008-19. page 594. 
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(SIFL) cents-per-mile rates and terminal 
charge in effect for the first half of 2008 
are set forth for purposes of determining 
the value of noncommercial flights on 
employer-provided aircraft under section 
1.61-21 (g) of the regulations. 

Rev. Rul. 2008-14 

For purposes of the taxation of fringe 
benefits under section 61 of the Inter
nal Revenue Code, section 1.61-21(g) of 
the Income Tax Regulations provides a 
rule for valuing noncommercial flights 
on employer-provided aircraft. Section 
1.61-21(g)(5) provides an aircraft valua
tion formula to determine the value of such 
flights. The value of a flight is determined 

Terminal 
Charge 

$39.86 

Section 143.-Mortgage 
Revenue Bonds: Qualified 
Mortgage Bond and 
Qualified Veterans' 
Mortgage Bond 

A revenue procedure provides guidance with re

spect to the United States and area median gross in

come figures that are to be used by issuers of qualified 

mongage bonds, as defined in § 143(a) of the Internal 

Revenue Code, and issuers of mortgage credit certifi

cates. as defined in § 25(c), in computing the housing 

cost/income ratio described in § 143(f)(5). See Rev. 

Proc. 2008-19, page 594. 

under the base aircraft valuation formula 
(also known as the Standard Industry Fare 
Level formula or SIFL) by multiplying 
the SIFL cents-per-mile rates applicable 
for the period during which the flight was 
taken by the appropriate aircraft multiple 
provided in section 1.61-21 (g)(7) and then 
adding the applicable terminal charge. The 
SIFL cents-per-mile rates in the formula 
and the terminal charge are calculated by 
the Department of Transportation and are 
reviewed semi-annually. 

The following chart sets forth the termi
nal charge and SIFL mileage rates: 

SIFL Mileage 

Rates 

Up to 500 miles 
= $_2180 per mile 

501-1500 miles 
= $.1662 per mile 

Over 1500 miles 
= $.1598 per mile 

Section 338.-Certain 
Stock Purchases Treated 
as Asset Acquisitions 
26 CFR 1.338-11: Effect on section 338 election on 
insurance company targets. 

T.D.9377 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 602 

Application of Section 338 to 
Insurance Companies 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations and removal 
of temporary regulations. 

SUMMARY: This document contains fi· 
nal regulations under section 197 of the 



Internal Revenue Code (Code) that apply 
to a section 197 intangible resulting from 
an assumption reinsurance transaction, and 
under section 338 that apply to reserve in
creases after a deemed asset sale. The final 
regulations also provide guidance with re
spect to existing section 846( e) elections to 
use historical loss payment patterns. The 
final regulations apply to insurance com
panies. 

DATES: Effective Date: These regulations 
are effective on January 23, 2008. 

Applicability Date: For date of ap
plicability of these regulations, see 
§ 1.197-2(g)(5)(ii)(E), § 1.338-ll(d)(7) 
and §1.846-4(b). 

FOR FURTHER INFORMATION 
CONTACT: William T. Sullivan (202) 
622-7052 or Donald J. Drees, Jr. (202) 
622-3970 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information in these 
final regulations has been reviewed and 
approved by the Office of Manage
ment and Budget in accordance with 
the Paperwork Reduction Act of 1995 
(44 U.S.c. 3507(d» under control number 
1545-1990. 

The collection of information in these 
final regulations is in § 1.338-11 (e )(2). 
This information is required by the IRS 
to allow an insurance company to choose 
to cease using its historical loss payment 
pattern, and instead use industry-wide fac
tors, to discount unpaid losses. 

An agency may not conduct or sponsor, 
and the person is not required to respond 
to a collection of information unless the 
collection of information displays a valid 
control number. 

Books or records relating to a collection 
of information must be retained as long as 
their contents may become material in the 
administration of any internal revenue law. 
Generally, tax returns and tax information 
are confidential, as required by 26 U.S.c. 
6103. 

Background and Explanation of 
Provisions: 

On March 8, 2002, the IRS and the 
Treasury Department published a notice 

of proposed rulemaking REG-l 18861-00, 
2002-1 C.B. 651, in the Federal Register 
(67 FR 10640) (2002-\ Cumulative Bul
letin (C.B.) 651) (the 2002 proposed regu
lations) that set forth rules applying to tax
able acquisitions and dispositions of insur
ance businesses, including those that are 
deemed to occur when an election under 
section 338 of the Code is made. (See 
§601.601(d)(2)(ii)(b». The C.B. is made 
available by the Superintendent of Docu
ments, U.S. Government Printing Office, 
Washington, DC 20402. Written com
ments were received in response to the 
2002 proposed regulations, and a public 
hearing was held. After consideration of 
all the comments, the IRS and the Trea
sury Department published final regula
tions in the Federal Register on April 
10, 2006, (T.D. 9257, 2006-1 C.B. 821) 
(71 FR 17990), as corrected in the Federal 
Register (T.D. 9257) (71 FR 26826) to 
remove an error that might have proven to 
be misleading. 

T.D. 9257 also contains temporary 
regulations under sections 197, 338, 
and 846, which serve as the basis for a 
cross-reference notice of proposed rule
making published in the Federal Register 
(REG-146384--05, 2006-1 C.B. 843) (71 
FR 18053) with respect to issues that 
were the subject of comments on the 
2002 proposed regulations. Specifically, 
§ 1.197-2T(g)(5)(ii) provides guidance 
with regard to the interplay between sec
tion 197(f)(5) (concerning the treatment 
of certain reinsurance transactions) and 
section 848 (requiring the capitalization 
of certain policy acquisition expenses); 
§ 1.338-11 T( d) addresses reserve increases 
after a deemed asset sale that results from 
a section 338 election; and §1.338-1IT(e) 
provides guidance on the effect of a section 
338 election on an insurance company's 
election under section 846(e) to use its 
historical loss payment pattern to discount 
certain unpaid losses. 

Although the 2002 proposed regula
tions generated a number of comments 
which are discussed in detail in the pream
ble to T.D. 9257, no new comments were 
received with respect to the temporary 
regulations that served as a cross-refer
ence notice of proposed rulemaking in 
2006. Accordingly, this Treasury decision 
adopts the proposed regulations without 
substantive change and removes the cor
responding temporary regulations. This 

Treasury decision also revises cross-ref
erences where appropriate to reflect the 
removal of temporary regulations and 
their replacement with final regulations 
and corrects two obvious errors, one a 
mathematical error in the last sentence 
of §1.381(c)(22)-I(b)(7)(v), Example 3, 
the other an error in the captioning of 
§ 1.338(i)-1 (c)(2 )(ii)(B). 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It is hereby certified that 
the collection of information requirement 
in these regulations will not have a sig
nificant economic impact on a substantial 
number of small entities. This certification 
is based on the fact that these regulations 
do not have a substantial economic im
pact because they merely provide guidance 
about the operation of the tax law in the 
context of acquisitions of insurance com
panies and businesses. Moreover, they are 
expected to apply predominantly to trans
actions involving larger businesses. In ad
dition, the collection of information re
quirement merely requires a taxpayer to 
prepare a written representation that con
tains minimal information relating to the 
making of an election. Therefore, a Regu
latory Flexibility Analysis under the Reg
ulatory Flexibility Act (5 U.S.c. chapter 
6) is not required. Under section 7805(f) 
of the Code, the notice of proposed rule
making preceding this regulation was sub
mitted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on its impact on small business. 

Drafting Information 

The principal author of the final regu
lations is William T. Sullivan, Office of 
Chief Counsel (Financial Institutions and 
Products). However, other personnel from 
the IRS and the Treasury Department par
ticipated in the development of these reg
ulations. 

* * * * * 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR parts 1 and 602 
are amended as follows: 
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PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I is amended by removing the entries 
for §§1.l97-2T, 1.338-lT, and 1.338-1 IT 
to read, in part, as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.197-0 is amended by: 
I. Revising the introductory text and 

the entries for § 1.197-2(g)(5)(ii). 
2. Removing the entries for § 1.197-2T. 
The revisions read as follows: 

§I.I97--O Table of contents. 

This section lists the headings that ap
pear in § 1.197-2. 

§I.I97-2 Amortization of goodwill and 
certain other intangibles. 

* * * * * 
(g) * * * 
(5) * * * 
(ii) Determination of adjusted basis of 

amortizable section 197 intangible result
ing from an assumption reinsurance trans
action. 

(A) In general. 
(B) Amount paid or incurred by ac

quirer (reinsurer) under the assumption 
reinsurance transaction. 

(C) Amount required to be capitalized 
under section 848 in connection with the 
transaction. 

(/) In general. 
(2) Required capitalization amount. 
(3) General deductions allocable to the 

assumption reinsurance transaction. 
(4) Treatment of a capitalization short

fall allocable to the reinsurance agreement. 
(i) In general. 
(ii) Treatment of additional capitalized 

amounts as the result of an election under 
§ 1.848-2(g)(8). 

(5) Cross references and special rules. 
(D) Examples. 
(E) Effective/applicability date. 

* * * * * 
Par. 3. Section 1.197-2(g)(5)(ii) is re

vised to read as follows: 

§J.I97-2 Amortiz.ation of goodwill and 
certain other intangibles. 

* * * * * 
(g) * * * 
(5) * * * 
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(ii) Determination of adjusted basis of 
amortizable section 197 intangible result
ing from an assumption reinsurance trans
action-CAl In general. Section 197(f)(5) 
determines the basis of an amortizable sec
tion 197 intangible for insurance or an
nuity contracts acquired in an assumption 
reinsurance transaction. The basis of such 
intangible is the excess, if any, of-

(1) The amount paid or incurred by the 
acquirer (reinsurer) under the assumption 
reinsurance transaction; over 

(2) The amount, if any, required to be 
capitalized under section 848 in connec
tion with such transaction. 

(B) Amount paid or incurred by ac
quirer (reinsurer) under the assumption 
reinsurance transaction. The amount paid 
or incurred by the acquirer (reinsurer) un
der the assumption reinsurance transaction 
is-

(1) In a deemed asset sale resulting 
from an election under section 338, the 
amount of the adjusted grossed-up basis 
(AGUB) allocable thereto (see §§ 1.338-6 
and 1.338-11(b)(2»; 

(2) In an applicable asset acquisition 
within the meaning of section I 060, the 
amount of the consideration allocable 
thereto (see §§1.338-6, 1.338-11(b)(2), 
and 1.1060-1(c)(5»; and 

(3) In any other transaction, the ex
cess of the increase in the reinsurer's tax 
reserves resulting from the transaction 
(computed in accordance with sections 
807, 832(b)( 4 )(B), and 846) over the value 
of the net assets received from the ceding 
company in the transaction. 

(C) Amount required to be capitalized 
under section 848 in connection with the 
transaction-(l) In general. The amount 
required to be capitalized under section 
848 for specified insurance contracts (as 
defined in section 848(e» acquired in an 
assumption reinsurance transaction is the 
lesser of-

(i) The reinsurer's required capitaliza
tion amount for the assumption reinsur
ance transaction; or 

(ii) The reinsurer's general deductions 
(as defined in section 848(c)(2» allocable 
to the transaction. 

(2) Required capitalization amount. 
The reinsurer determines the required 
capitalization amount for an assumption 
reinsurance transaction by multiplying 
the net positive or net negative considera
tion for the transaction by the applicable 

percentage set forth in section 848(c)(l) 
for the category of specified insurance 
contracts acquired in the transaction. See 
~ 1.848-2(g)(5). If more than one category 
of specified insurance contracts is acquired 
in an assumption reinsurance transaction, 
the required capitalization amount for each 
category is determined as if the transfer of 
the contracts in that category were made 
under a separate assumption reinsurance 
transaction. See § 1.848-2(f)(7). 

(3) General deductions allocable to the 
assumption reinsurance transaction. The 
reinsurer determines the general deduc
tions allocable to the assumption reinsur
ance transaction in accordance with the 
procedure set forth in § 1.848-2(g)(6). Ac
cordingly, the reinsurer must allocate its 
general deductions to the amount required 
under section 848(c)(1) on specified insur
ance contracts that the reinsurer has issued 
directly before determining the general 
deductions allocable to the assumption 
reinsurance transaction. For purposes of 
allocating its general deductions under 
§ 1.848-2(g)(6), the reinsurer includes pre
miums received on the acquired specified 
insurance contracts after the assumption 
reinsurance transaction in determining the 
amount required under section 848(c)(l) 
on specified insurance contracts that the 
reinsurer has issued directly. If the rein
surer has entered into multiple reinsur
ance agreements during the taxable year, 
the reinsurer determines the general de
ductions allocable to each reinsurance 
agreement (including the assumption rein
surance transaction) by allocating the 
general deductions allocable to reinsur
ance agreements under § 1.848-2(g)(6) to 
each reinsurance agreement with a posi
tive required capitalization amount. 

(4) Treatment of a capitalization short· 
fall allocable to the reinsurance agree
ment-O) In general. The reinsurer deter
mines any capitalization shortfall allocable 
to the assumption reinsurance transaction 
in the manner provided in §§ 1. 848-2(g)(4) 
and 1.848-2(g)(7). If the reinsurer has 
a capitalization shortfall allocable to the 
assumption reinsurance transaction, the 
ceding company must reduce the net neg
ative consideration (as determined under 
§1.848-2(f)(2» for the transaction by 
the amount described in § 1.848-2(g)(3) 
unless the parties make the election pro
vided in § 1.848-2(g)(8) to determine the 
amounts capitalized under section 848 in 



connection with the transaction without 
regard to the general deductions limitation 
of section 848(c)(2). 

(ii) Treatment of additional capitalized 
amounts as the result of an election under 
§1.848-2(g)(8). The additional amounts 
capitalized by the reinsurer as the result of 
the election under § 1.848-2(g)(8) reduce 
the adjusted basis of any amortizable sec
tion 197 intangible with respect to speci
fied insurance contracts acquired in the as
sumption reinsurance transaction. If the 
additional capitalized amounts exceed the 
adjusted basis of the amortizable section 
197 intangible, the reinsurer must reduce 
its deductions under section 805 or section 
832 by the amount of such excess. The 
additional capitalized amounts are treated 
as specified policy acquisition expenses at
tributable to the premiums and other con
sideration on the assumption reinsurance 
transaction and are deducted ratably over 
a l20-month period as provided under sec
tion 848(a)(2). 

(5) Cross references and special rules. 
In general, for rules applicable to the de
termination of specified policy acquisition 
expenses, net premiums, and net consid
eration, see section 848(c) and (d), and 
§1.848-2(a) and (f). However, the follow
ing special rules apply for purposes of this 
paragraph (g)(5)(ii)(C)-

(i) The amount required to be capital
ized under section 848 in connection with 
the assumption reinsurance transaction 
cannot be less than zero; 

(ii) For purposes of determining the 
company's general deductions under sec
tion 848(c)(2) for the taxable year of 
the assumption reinsurance transaction, 
the reinsurer takes into account a tenta
tive amortization deduction under section 
197(a) as if the entire amount paid or in
curred by the reinsurer for the specified 
insurance contracts were allocated to an 
amortizable section 197 intangible with 
respect to insurance contracts acquired 
in an assumption reinsurance transaction; 
and 

(iii) Any reduction of specified policy 
acquisition expenses pursuant to an elec
tion under §1.848-2(i)(4) (relating to an 
assumption reinsurance transaction with 
an insolvent insurance company) is disre
garded. 

(D) Examples. The following examples 
illustrate the principles of this paragraph 
(g)(5)(ii): 

Example 1. (i) Facts. On January 15, 2006, P 
acquires all of the stock of T, an insurance com
pany, in a qualified stock purchase and makes a 
section 338 election for T. T issues individual life 
insurance contracts which are specified insurance 
contracts as defined in section 848(e)(I). P and new 
T are calendar year taxpayers. Under §§ 1.338-6 
and I.338-II(b)(2), the amount of AGUB allo
cated to old T's individual life insurance contracts is 
$300,000. On the acquisition date, the tax reserves 
for old T's individual life insurance contracts are 
$2,000,000. After the acquisition date, new T re
ceives $1,000,000 of net premiums with respect to 
new and renewal individual life insurance contracts 
and incurs $ 100,000 of general deductions under 
section 848(c)(2) through December 31, 2006. New 
T engages in no other reinsurance transactions other 
than the assumption reinsurance transaction treated 
as occurring by reason of the section 338 election. 

(ii) Analysis. The transfer of insurance contracts 
and the assumption of related liabilities deemed to 
occur by reason of the election under section 338 
is treated as an assumption reinsurance transaction. 
New T determines the adjusted basis under section 
197(f)(5) for the life insurance contracts acquired in 
the assumption reinsurance transaction as follows. 
The amount paid or incurred for the individual life 
insurance contracts is $300,000. To determine the 
amount required to be capitalized under section 848 
in connection with the assumption reinsurance trans
action, new T compares the required capitalization 
amount for the assumption reinsurance transaction 
with the general deductions allocable to the transac
tion. The required capitalization amount for the as
sumption reinsurance transaction is $130,900, which 
is determined by multiplying the $1,700,000 net pos
itive consideration for the transaction ($2,000,000 
reinsurance premium less $300,000 ceding com
mission) by the applicable percentage under section 
848(c)(I) for the acquired individual life insurance 
contracts (7.7 percent). To determine its general 
deductions, new T takes into account a tentative 
amortization deduction under section 197(a) as if the 
entire amount paid or incurred for old T's individual 
life insurance contracts ($300,000) were allocable to 
an amortizable section 197 intangible with respect 
to insurance contracts acquired in the assumption 
reinsurance transaction. Accordingly, for the year 
of the assumption reinsurance transaction, new T is 

treated as having general deductions under section 
848(c)(2) of $120,000 ($100,000 + $300,000115). 
Under § 1.848-2(g)(6), these general deductions 
are first allocated to the $77,000 capitalization re
quirement for new T's directly written business 
($1,000,000 x .(77). Thus, $43,000 ($120,000 -
$77,000) of the general deductions are allocable to 
the assumption reinsurance transaction. Because 
the general deductions allocable to the assumption 
reinsurance transaction ($43,000) are less than the 
required capitalization amount for the transaction 
($130,900), new T has a capitalization shortfall of 
$87,900 ($130,900 - $43,(00) with regard to the 
transaction. Under § 1.848-2(g), this capitalization 
shortfall would cause old T to reduce the net negative 
consideration taken into account with respect to the 
assumption reinsurance transaction by $1,141,558 
($87,900 .,. .077) unless the parties make the elec
tion under § 1.848-2(g)(8) to capitalize specified 
policy acquisition expenses in connection with the 

assumption reinsurance transaction without regard 
to the general deductions limitation. If the parties 
make the election, the amount capitalized by new T 
under section 848 in connection with the assump
tion reinsurance transaction would be $130,900. 
The $130,900 capitalized by new T under section 
848 would reduce new T's adjusted basis of the 
amortizable section 197 intangible with respect to 
the specified insurance contracts acquired in the 
assumption reinsurance transaction. Accordingly, 
new T would have an adjusted basis under section 
197(f)(5) with respect to the individual life insurance 
contracts acquired from old T of $169,100 ($300,000 
- $130,900). New T's actual amortization deduction 
under section 197(a) with respect to the amortiz
able section 197 intangible for insurance contracts 
acquired in the assumption reinsurance transaction 
would be $11,273 ($169,100 .,.15). 

Example 2. (i) Facts. The facts are the same 
as Example 1, except that T only issues accident 
and health insurance contracts that are qualified 
long-term care contracts under section 7702B. Un
der section 7702B(a)(5), T's qualified long-term 
care insurance contracts are treated as guaranteed 
renewable accident and health insurance contracts, 
and, therefore, are considered specified insurance 
contracts under section 848(e)(l). Under §§ 1.338-6 
and 1.338-11 (b)(2), the amount of AGUB allocable 
to T's qualified long-term care insurance contracts 
is $250,000. The amount of T's tax reserves for the 
qualified long-term care contracts on the acquisition 
date is $7,750,000. Following the acquisition, new 
T receives net premiums of $500,000 with respect to 
qualified long-term care contracts and incurs general 
deductions of $75,000 through December 31, 2006. 

(ii) Analysis. The transfer of insurance contracts 
and the assumption of related liabilities deemed to 
occur by reason of the election under section 338 
is treated as an assumption reinsurance transaction. 
New T determines the adjusted basis under section 
197(f)(5) for the insurance contracts acquired in the 
assumption reinsurance transaction as follows. The 
amount paid or incurred for the insurance contracts 
is $250,000. To determine the amount required 
to be capitalized under section 848 in connection 
with the assumption reinsurance transaction, new T 
compares the required capitalization amount for the 
assumption reinsurance transaction with the general 
deductions allocable to the transaction. The required 
capitalization amount for the assumption reinsur
ance transaction is $577,500, which is determined 
by multiplying the $7,500,000 net positive consid
eration for the transaction ($7,750,000 reinsurance 
premium less $250,000 ceding commission) by the 
applicable percentage under section 848(c)(I) for 
the acquired insurance contracts (7.7 percent). To 
determine its general deductions, new T takes into 
account a tentative amortization deduction under 
section 197(a) as if the entire amount paid or incurred 
for old T's insurance contracts ($250,000) were 
allocable to an amortizable section 197 intangible 
with respect to insurance contracts acquired in the 
assumption reinsurance transactIOn. Accordingly, 
for the year of the assumption reinsurance transac
tion, new T is treated as having general deductions 
under section 848(c)(2) of $91,667 ($75,000 + 
$250,000115). Under § 1.848-2(g)(6), these general 
deductions are first allocated to the $38,500 capi
talization requirement for new T's directly written 
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business ($500.000 x .077). Thus. $53.167 (S91.667 
- S38,5001 of general deductlOns are allocable to 
the assumption reinsurance transaction. Because 
the general deductions allocable 10 the assumption 
reinsurance transaction ($53.1671 are less than the 
required capitalization amount for the transaction 
($577,500). new T has a capitalIzation shortfall of 
$524.333 ($577.500 - $53.167) with regard to the 
transaction. Under * 1.848-2Igl. this capitalization 
shortfall would cause old T to reduce the net negative 
consideration taken into account wIth respect 10 the 
assumption reinsurance transaction by $6.809.519 
1$524333 -;- .077) unless the parties make the elec
tion under ~ 1.848-2(g)( 8) 10 capitalize specified 
policy acquisition expenses in connection with the 
assumption reinsurance transaction without regard 
to the general deductions limitation. If the parties 
make the election. the amount capitalized by new T 
under section 848 in connection with the assumption 
reinsurance transaction would increase from $53.167 
to $577.500. Pursuant to paragraph (g)(5 )(ii)(C)(4) 
of this section. the additional $524.333 ($577.500 
- $53.167) capitalized by new T under section 848 
would reduce new 1'5 adjusted basis of the amor
tIzahle section 197 intangible with respect to the 
insurance contracts acquired in the assumption rein
surance transaction. Accordingly. new T's adjusted 
basis of the section 197 intangible with regard to 
the insurance contracts is reduced from $196,833 
($250.000 - $53.167) to SO. Because the additional 
$524,333 capitalized pursuant to the § 1.848-2(g)(8) 
election exceeds the $196,833 adjusted basis of the 
section 197 intangible before the reduction, new T is 
required to reduce its deductions under section 805 
by the $327.500 ($524.333 - $196.833). 

(E) EffectiVe/applicability date. This 
section applies to acquisitions and dispo
sitions of insurance contracts on or after 
April 10, 2006. 

* * * * * 
§1.197-2T [Removed] 

Par. 4. Section 1.197-2T is removed. 
Par. 5. Section 1.338-0 is amended by 

revising the entries for §I.338-11(d) and 
(e) to read as follows: 

§1.338-0 Outline of topics. 

* * * * * 

§1.338-11 Effect of section 338 election 
on insurance company targets. 

* * * * * 
(d) Reserve increases by new target af-

ter the deemed asset sale. 
( I ) In general. 
(2) Exceptions. 
(3) Amount of additional premium. 
(i) In general. 
(ii) Increases in unpaid loss reserves. 
(iii) Increases in other reserves. 
(4) Limitation on additional premium. 
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(5) Treatment of additional premium 
under section 848. 

(6) Examples. 
(7) Effective/applicability date. 
(i) In general. 
(ii) Application to pre-effective date in

creases to reserves. 
(e) Effect of section 338 election on sec

tion 846(e) election. 
( I) In general. 
(2) Revocation of existing section 

846(e) election. 

* * * * * 
Par. 6. Section 1.338-1 is amended 

by adding paragraph (b)(2)(vii) to read as 
follows: 

§ 1.338-1 General principles; status of old 

target and new target. 

* * * * * 
(b) * * * 
(2) * * * 
(vii) Section 846(e) (relating to an elec

tion to use an insurance company's histor
ical loss payment pattern). 

* * * * * 

§1.338-1T [Removed] 

Par. 7. Section 1.338-lT is removed. 
Par. 8. Section I.338-ll is amended 

by revising paragraphs (d) and (e) to read 
as follows: 

§1.338-11 Effect of section 338 election 
on insurance company targets. 

* * * * * 
(d) Reserve increases by new target 

after the deemed asset sale-(l) In gen
eral. If in new target's first taxable year or 
any subsequent year, new target increases 
its reserves for any acquired contracts, 
new target is treated as receiving an ad
ditional premium, which is computed 
under paragraph (d)(3) of this section, in 
the assumption reinsurance transaction 
described in paragraph (c)(I) of this sec
tion. New target includes the additional 
premium in gross income for the taxable 
year in which new target increases its 
reserves for acquired contracts. New tar
get's increase in reserves for the insurance 
contracts acquired in the deemed asset 
sale is a liability of new target not orig
inally taken into account in determining 

AGUB that is subsequently taken into 
account. Thus. AGUB is increased by 
the amount of the additional premium 
included in new target's gross income. 
See §§ 1.338-5(b)(2)(ii) and 1.338-7. Old 
target has no deduction under this para
graph (d) and makes no adjustments under 
§§1.338-4(b)(2)(ii) and 1.338-7. 

(2) Exceptions. New target is nOI 
treated as receiving additional premium 
under paragraph (d)( I) of this section if

(i) It is under state receiverShip as of 
the close of the taxable year for which the 
increase in reserves occurs; or 

(ii) It is required by section 807(f) to 
spread the reserve increase over the 10 suc
ceeding taxable years. 

(3) Amount of additional premium-(i) 

In general. The additional premium taken 
into account under this paragraph (d) is an 
amount equal to the sum of the positive 
amounts described in paragraphs (d)(3)(ii) 
and (d)(3)(iii) of this section. However. 
the additional premium cannot exceed the 
limitation described in paragraph (d)(4) of 
this section. 

(ii) Increases in unpaid loss reserves. 
The positive amount with respect to un
paid loss reserves is computed using the 
formula AlB x (C - [D + ED where-

(A) A equals old target's discounted 
unpaid losses (determined under section 
846) included in AGUB under paragraph 
11 (b)(1) of this section; 

(B) B equals old target's undiscounted 
unpaid losses (determined under section 
846(b)( 1)) as of the close of the acquisition 
date; 

(C) C equals new target's undiscounted 
unpaid losses (determined under section 
846(b)(1)) at the end of the taxable year 
that are attributable to losses incurred by 
old target on or before the acquisition date; 

(D) D (which may be a negative num
ber) equals old target's undiscounted un
paid losses as of the close of the acquisition 
date, reduced by the cumulative amount 
of losses, loss adjustment expenses, and 
reinsurance premiums paid by new target 
through the end of the taxable year for 
losses incurred by old target on or before 
the acquisition date; and 

(E) E equals the amount obtained by 
dividing the cumulative amount of reserve 
increases taken into account under this 
paragraph (d) in prior taxable years by 
AlB. 



(iii) Increases in other resen'es. The 
positive amount with respect to reserves 
other than discounted unpaid loss reserves 
is the net increase of those reserves due 
to changes in estimate, methodology, or 
other assumptions used to compute the re
serves (including the adoption by new tar
get of a methodology or assumptions dif
ferent from those used by old target). 

(4) Limitation on additional premium. 
The additional premium taken into account 
by new target under paragraph (d)(1) of 
this section is limited to the excess, if any, 
of-

(i) The fair market value of old tar
get's assets acquired by new target in the 
deemed asset sale (other than Class VI and 
Class VII assets); over 

(ii) The AGUB allocated to those as
sets (including increases in AGUB allo
cated to those assets as the result of re
serve increases by new target in prior tax
able years). 

(5) Treatment of additional premium 
under section 848. If a portion of the 
positive amounts described in paragraphs 
(d)(3)(ii) and (iii) of this section are at
tributable to an increase in reserves for 
specified insurance contracts (as defined 
in section 848(e)), new target takes an al
locable portion of the additional premium 
in determining its specified policy acqui
sition expenses under section 848(c) for 
the taxable year of the reserve increase. 

(6) Examples. The following examples 
illustrate this paragraph (d): 

Example 1. (i) Facts. On January I. 2006. P 
purchases all of the stock of T. a non-life insurance 
company. for $120 and makes a section 338 elec
tion for T. On the acquisition date. old T has total 
reserve liabilities under state law of $725, consisting 
of undiscounted unpaid losses of $625 and unearned 
premiums of $ 100. Old T's tax reserves on the ac
quisition date are $580. which consist of discounted 
unpaid losses (as defined in section 846) of $500 
and unearned premiums (as computed under section 
832(b)(4)(B)) of$80. Old T has Class I through Class 
V assets with a fair market value of $800. Old T also 
has a Class VI asset with a fair market value of $75. 
consisting of the future profit stream of certain insur
ance contracts. During 2006. new T makes loss and 
loss adjustment expense payments of $200 with re
spect to the unpaid losses incurred by old T before 
the acquisition date. As of December 31. 2006. new 
T reports undiscounted unpaid losses of $475 attrib
utable to losses incurred before the acquisition date. 
The related amount of discounted unpaid losses (as 
defined in section 846) for those losses is $390. 

(ii) Computation and allocation of AGUB. Under 
§ 1.338-5 and paragraph (b)( I) of this section. as of 
the acquisition date. AGUB is $700. retlecting the 
sum of the amount paid for old T's stock ($120) and 

the tax reserves assumed by new T in the transac
tion ($580). The fair market value of old T's Class 
I through V assets is $800. whereas the AGUB avail
able for such assets under § 1.338-6 is $700. There is 
no AGUB available for old T's Class VI assets. even 
though such assets have a fair market value of $75 on 
the acquisition date. 

(iii) Adjustments for increases in reserves for un
paid losso. Under paragraph (d) of this section, new 
T must determine whcther there are any amounts by 
which it increased its unpaid loss reserves that will 
be treated as an additional premium and an increase 
in AGUB. New T applies the formula of paragraph 
(d)(3) of this section, where A equals $500. B equals 
$625. C equals $475, D equals $425 ($625 - $200). 
and E equals $0, Under this formula. new T is treated 
as having increased its reserves for discounted unpaid 
losses attributable to losses incurred by old T by $40 
($5001$625 x ($475 -[$425+0]). The limitation under 
paragraph (d)(5) of this section based on the differ
ence between the fair market value of old T's Class 
I through Class V assets and the AGUB allocated to 
such assets is $100. Accordingly, new T includes an 
additional premium of $40 in gross income for 2006. 
and increases the AGUB allocated to old T's Class I 
through Class V assets to retlect this additional pre
mium. 

Example 2. (i) Facts. Assume the same facts as in 
Example I. Further assume that during 2007 new T 
deducts total loss and loss expense payments of $375 
with respect to losses incurred by old T before the ac
quisition date. On December 31. 2007, new T reports 
undiscounted unpaid losses of $150 with respect to 
losses incurred before the acquisition date. The re
lated amount of discounted unpaid losses (as defined 
in section 846) for those unpaid losses is $125. 

(ii) Analysis. New T must determine whether any 
amounts by which it increased its unpaid losses dur
ing 2007 will be treated as an additional premium in 
paragraph (d)(3) of this section. New T applies the 
formula under paragraph (d)(3) of this section, where 
A equals $500, B equals $625. C equals $150, D 
equals $50 ($625 - $575), and E equals $50 ($40 di
vided by .8). In paragraph (d)(3) of this section. new 
T is treated as increasing its reserves for discounted 
unpaid losses by $40 during 2007 with respect to 
losses incurred by old T ($500/$625 x ($150 - [$50 + 
$50]). New T determines the limitation of paragraph 
(d)(5) of this section by comparing the $800 fair mar
ket value of the Class I through V assets on the acqui
sition date to the S740 AGUB allocated to such assets 
(which includes the $40 addition to AGUB included 
during 2006). Thus, new T recognizes $40 of addi
tional premium as a result of the increase in reserves 
during 2007. and adjusts the AGUB allocable to the 
Class I through V assets acquired from old T to re
tlect such additional premium. 

Example 3. (i) Facts. The facts are the same 
as Example 2. except that on Jamlary I, 2008. new 
T reinsures the outstanding liability with respect to 
losses incurred by old T before the acquisition date 
through a portfolio reinsurance transaction with R. 
another non-life insurance company. R agrees to as
sume any remaining liahility relating to losses in
curred by old T before the acquisition date in ex
change for a reinsurance premium of $200. Accord
ingly. as of December 31. 2008. new T reports no 
undiscounted unpaid losses with respect to losses in
curred by old T before the acquisition date. 

(ii) Analvsis. New T must determine whether any 
amount by which it increased its unpaid loss reserves 
will be treated as an additional premium under para
graph (d) of this section. New T applies the formula 
of paragraph (d)(3) of this section. where A equals 
$500. B equals $625. C equals $0. and D equals -$150 
($625 - ($575 + $200). and E equals $100 (S80 di
vided by .8). Thus. new T is treated as having in
creased its discounted unpaid losses by $40 in 2008 
with respect to losses incurred by old T before the 
acquisition date ($5001$625 x (0 - [-$150 + S I 00]). 
New T includes this positive amount in gross income, 
subject to the limitation of paragraph (dJ(4) of this 
section. The limitation of paragraph (d)(4) of this sec
tion equals $20. which is computed by comparing the 
$800 fair market value of the Class I through V as
sets acquired from old T with the $780 AGUB allo
cated to such assets (which includes the $40 addition 
to AGUB in 2006 and the $40 addition to AGUB in 
2007). Thus. New T includes $20 in additional pre
mium, and increases the AGUB allocated to the Class 
I through V assets acquired from old T by $20. As a 
result of these adjustments. the limitation under para
graph (d)(4) of this section is reduced to zero. 

(7) Effective/applicability date-(i) In 
general. This section applies to increases 
to reserves made by new target after a 
deemed asset sale occurring on or after 
April 10, 2006. 

(ii) Application 10 pre-effective date 
increases to resen'es. If either new target 
makes an election under §1.338(i)-I(c)(2) 
or old target makes an election under 
§1.338(i)-I(c)(3) to apply the rules of 
this section, in whole, to a qualified stock 
purchase occurring before April 10, 2006, 
then the rules contained in this section 
shall apply in whole to the qualified stock 
purchase. 

(e) Effect of section 338 election on sec
tion 846( e) election-(l) In general. New 
target and old target are treated as the same 
corporation for purposes of an election by 
old target to use its historical loss pay
ment pattern under section 846(e). See 
§ 1.338-1 (b)(2)(vii). Therefore, if old tar
get has a section 846( e) election in effect 
on the acquisition date, new target will 
continue to use the historical loss payment 
pattern of old target to discount unpaid 
losses incurred in accident years covered 
by the election, unless new target elects to 
revoke the section 846(e) election. In addi
tion, new target may consider old target's 
historical loss payment pattern when deter
mining whether to make the section 846(e) 
election for a determination year that in
cludes or is subsequent to the acquisition 
date. 

(2) Revocation of existing section 
846(e) election. New target may revoke 
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old target's section 846(e) election to use 

its historical loss payment pattern to dis

count unpaid losses. If new target elects 

to revoke old target's section 846(e) elec
tion, new target will use the industry-wide 

patterns determined by the Secretary to 
discount unpaid losses incurred in accident 

years beginning on or after the acquisition 
date through the subsequent determination 
year. New target may revoke old tar
get's section 846(e) election by attaching 
a statement to new target's original tax 
return for its first taxable year. 

* * * * * 
§1.338-11T [Removed] 

Par. 9. Section \.338-11 T is removed. 
Par. 10. Section 1.338(i)-1 is amended 

by: 
1. Revising the section heading to read 

as set forth below. 
2. Redesignating paragraph 

(c)(2)(ii)(b) as paragraph (c)(2)(ii)(B). 
The revisions read as follows: 

Section 

§ 1.338(i)-I(c)(2)(i) 

§ 1.338(i)-I(c)(2)(i) 

§ 1.338(i)-1 (c )(2)(ii) 

§ 1.338(i)-1 (c)(2)(ii) 

§ 1.338(i)-1 (c)(2)(ii)(B) 
(First sentence) 

§ 1.338(i)-I(c)(2)(ii)(B) 
(First sentence) 

§ 1.338(i)-I(c)(2)(ii)(B) 
(Second sentence) 

§ 1.338(i)-1 (c )(2)(ii)(B) 
(Second sentence) 

§ 1.338(i )-1 (c)(3 lei) 

§ 1.338(i)-1 (c)(3 lei) 

§ l.338(i)-I(c)(3)(ii) 

§ 1.338(i)-1 (c )(3 )(ii) 

§ 1.338(i)-1 (c )(3 )(ii)(B) 
(First sentence) 

§ 1.338(i)-1 (c)(3 )(ii)(B) 
(First sentence) 

§ 1.338(i)-1 (c )(3 )(ii)(B) 
(Second sentence) 
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§1.381 (i)-l Effective/applicability date. 

* * * * * 
Par. 11. Section 1.381 (c )(22)-

l(b)(7)(v) is amended by revising the last 

sentence of Example 3 to read as follows: 

§1.381(c)(22)-1 Successor life insurance 

company. 

* * * * * 
(b) * * * 
(7) * * * 
(v) * * * 
Example 3. * * * In that case, in the taxable year 

of the indemnity reinsurance transaction. S takes into 

account as ordinary income the portion of the old T's 

accounts ($1) that old T or S has not previously taken 

into account as income. 

* * * * * 

§ 1.846-0 [Amended] 

Par. 12. Section 1.846-0 is amended by 
removing the entries for §§ 1.846-2T and 
1.846-4T. 

Remove 

§§1.338-ll and 1.338-11T(d) 

1. 197-2T(g)(5)(ii), 

§§ 1.338-1 I and l.338-llT(d) 

1.197-2T(g)(5)(ii), 

§§ 1.338-11 and 1.338-11 T(d) 

1. 197-2T(g)(5)(ii), 

§§1.338-11 and l.338-11T(d) 

1. 197-2T(g)(5)(ii), 

§§1.338-11 and l.338-1lT(d) 

1. 1 97-2T(g)(5)(ii), 

§§1.338-11 and1.338-1lT(d) 

1.197-2T(g)(5)(ii), 

§§1.338-11 and 1.338-llT(d) 

1.197-2T(g)(5)(ii), 

§§1.338-11 and 1.338-11T(d) 

Par. 13. Section 1.846-2(d) is revised 

to read as follows: 

§1.846-2 Election by taxpayer to use its 
own historical loss payment pattern. 

* * * * * 
(d) Effect of section 338 election on 

section 846(e) election. For rules re
garding qualified stock purchase oc
curring on or after April 10, 2006, see 
§§ 1.338-1(b)(2)(vii) and l.338-ll(e). 

Par. 14. Section 1.846-4 is amended by 
revising the section heading and paragraph 
(b) to read as follows: 

§ 1.846-4 Effective/applicability date. 

* * * * * 
(b) Section 338 election. Section 

1.846-2( d) applies to section 846( e) elec
tions made with regard to a qualified stock 
purchase made on or after April 10, 2006. 

Par. 15. For each entry in the "Sec
tion" column remove the phrase in the 
"Remove" column and add the phrase in 
the "Add" column in its place. 

Add 

§ 1.338-11 

§1.338-11 

§1.338-11 

§1.338-11 

§1.338-11 

§1.338-11 

§1.338-11 

§1.338-11 



Section 

§ 1.338(i)-1 (c )(3 )(ii )(B) 
(Second sentence) 

§ 1.1 060-1 (a)(2)(i) 

§ 1.1 060-1 (a)(2)(i) 

§ 1.1 060-1 (a)(2)(ii) 

§ 1.1060-1 (a)(2)(ii) 

§ 1.1060-1 (a)(2)(ii)(B) 

§ 1.1060-1(a)(2)(ii)(B) 

§ 1. 1060-1 (a)(2)(iii) 

§ 1.1060-1(a)(2)(iii) 

§ 1.l060-1(a)(2)(iii)(B) 

§ 1.1060-1(a)(2)(iii)(B) 

PART 602 - OMB CONTROL 
NUMBERS UNDER THE PAPERWORK 
REDUCTION ACT 

Par. 16. The authority citation for part 
602 continues to read as follows: 

CFR part or section where 
Identified and described 

* * * * * 
1.338-11 

* * * * * 

Linda Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved January 9, 2008. 

Eric Solomon, 
Assistant Secretary of the 

Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on January 22. 
2008, 8:45 a.m., and published in the issue of the Federal 
Register for January 23, 2008, 73 F.R. 3868) 

Section 1366.-Pass-Thru 
of Items to Shareholders 
26 CFR 1.1366-2: Limitations on deduction of pass
through items of an S corporation to its shareholders. 
(Also § 1367; 1.1367-1.) 

S corporations; charitable contribu
tions. This ruling provides guidance for 
S corporations that made charitable con
tributions of appreciated property during a 
taxable year beginning after December 31, 

Remove 

1.1 97-2T(g)(5)(ii), 

§§ 1.338-11 and 1.338-IIT(d) 

1.197-2T(g)(5)(ii), 

§§1.338-11 and 1.338-1IT(d) 

1.197-2T(g)(5)(ii), 

§§ 1.338-11 and 1.338-IIT(d) 

1.197-2T(g)(5)(ii), 

§§1.338-IIT(d) and 1.338-IIT(d) 

1.197-2T(g)(5)(ii), 

§§ 1.338-11 and 1.338-11 T(d) 

1.l97-2T(g)(5)(ii), 

Authority: 26 U.S.c. 7805. 
Par. 17. In §602.10 I, paragraph (b) 

is amended by removing the entry for 
§1.338-IIT from the table and adding an 
entry to the table in numerical order to 
read as follows: 

2005 and before January 1,2008. The rul
ing provides that the amount of the chari
table deduction the shareholder may claim 
may not exceed the sum of (i) the share
holder's pro rata share of the fair market 
value of the contributed property over the 
shareholder's pro rata share of the con
tributed property's adjusted tax basis, and 
(ii) the amount ofthe Code section 1366(d) 
loss limitation amount that is allocable to 
the contributed property's basis under reg
ulations section 1.1366-2(a)( 4). 

Rev. Rul. 2008-16 

ISSUE 

If an S corporation makes a charitable 
contribution of appreciated property in a 
taxable year beginning after December 31, 
200S, and before January 1, 2008, what is 
the amount of the charitable contribution 
deduction that a shareholder may claim 
in circumstances where § 1366( d) of the 
Internal Revenue Code (Code) limits the 

Add 

§ 1.338-11 

§ 1.338-11 

§ 1.338-11 

§1.338-II(d) 

§1.338-11 

§602.JOJ OMB Control numbers. 

* * * * * 
(b) * * * 

Current OMB 
control No. 

lS4S-1990 

shareholder's pro rata share of the S cor
poration's losses and deductions for the 
taxable year in which the property is con
tributed? 

FACTS 

Individual A is the sole shareholder of 
S Corporation X. At the beginning of X's 
2007 taxable year, A has a basis of $SOx in 
the X stock. During 2007, X makes a char
itable contribution of unencumbered real 
property, with an adjusted basis of $lOOx 
and a fair market value of $190x, in a 
transaction that qualifies under § 170( c). 
The charitable contribution is not subject 
to the limitations of § 170(e)(l). In 2007, 
X has § 1363 taxable income of $30x and a 
long-term capital loss of $2Sx. 

LAW 

Section 170(a) allows as a deduction 
any charitable contribution (as defined in 
§ 170( c» the payment of which is made 
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during the taxable year. The deduction al

lowable by § 170(a) is subject to the limi
tations of § 170(b). 

Section 1.170A-I (c)(I) of the Income 

Tax Regulations provides that if a charita
ble contribution is made in property other 

than money, the amount of the contribution 
is the fair market value of the property at 
the time of the contribution reduced as pro
vided in § 170(e)(\) and § 1.170A-4(a), or 
§ 170(e)(3) and § 1.170A-4A(c). 

Section l363(b)(2) provides that the 
taxable income of an S corporation shall 
be computed in the same manner as in 
the case of an individual, except that the 
deductions referred to in § 703(a)(2), 
including the deduction for charitable con
tributions provided in § 170, shall not be 
allowed to the corporation. 

Section 1 366(a)( 1 )(A) provides that, 
in determining the tax of a shareholder, 
there shall be taken into account the share
holder's pro rata share of the corporation's 
items of income. loss, deduction, or credit 
the separate treatment of which could af
fect the liability for tax of any shareholder. 
Section I 366(a)(1 ) provides further that 
the items referred to in § I 366(a)(1 )(A) 
include amounts described in § 702(a)(4). 
Section 702(a)(4) refers to charitable con
tributions (as defined in § 170(c)). 

Section 1366( a)(1)( B) provides that, 
in determining the tax of a shareholder, 
there shall be taken into account the share
holder's pro rata share of any nonsepa
rately computed income or loss. 

Section 1366(d)( I) provides that the ag
gregate amount of losses and deductions 
taken into account by a shareholder under 
§ 1366(a) for any taxable year shall not 
exceed the sum of (A) the adjusted basis 
of the shareholder's stock in the S corpo
ration, and (B) the shareholder's adjusted 
basis of any indebtedness of the S corpo
ration to the shareholder. 

Section 1366(d)(2)(A) generally pro
vides that any loss or deduction which is 
disallowed for any taxable year by reason 
of § 1366( d)(1) shall be treated as incurred 
by the corporation in the succeeding tax
able year with respect to that shareholder. 

Section 1.1366--1(a)(2)(i) and (iii) pro
vides that each S corporation shareholder 
must take into account separately the 
shareholder's pro rata share of the S cor
poration's gains and losses from sales or 
exchanges of capital assets and the corpo
ration's charitable contributions. 
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Section 1.1366--1 (a)(3) provides that 

each shareholder must take into account 
separately the shareholder's pro rata share 
of the nonseparately computed income or 

loss of the S corporation. 
Section 1.1366--1 (b)( I) provides, in 

part, that the character of any item of in

come, loss, deduction, or credit described 
in § 1 366(a)(1 )(A) or (B) is determined for 
the S corporation and retains that character 

in the hands of the shareholder. 
Section 1.1366--2( a)( 4) generally pro

vides that if a shareholder's pro rata share 
of the aggregate amount of losses and 
deductions exceeds the sum of the ad
justed basis of the shareholder's stock in 
the corporation and the adjusted basis of 
any indebtedness of the corporation to the 
shareholder, then the limitation on losses 
and deductions under § 1366(d)(1) must 
be allocated among the shareholder's pro 

rata share of each loss or deduction. The 
amount of the limitation allocated to any 
loss or deduction is an amount that bears 
the same ratio to the amount of the limi
tation as the loss or deduction bears to the 
total of the losses and deductions. 

Section 1367(a)(1)(B) provides that the 
basis of each shareholder's stock in an 
S corporation is increased for any period 
by any nonseparately computed income 
determined under § 1366(a)(1)(B). 

Section 1367(a)(2)(B) provides that 
the basis of each shareholder's stock 
in an S corporation is decreased for 
any period (but not below zero) by the 
items of loss and deduction described in 
§ 1366(a)(l)(A). 

Section 1.1367-1 (f) provides that in
creases in an S corporation shareholder's 
stock basis that are attributable to income 
items described in § 1367(a)(1)(B) are 
made before decreases in such basis that 
are attributable to items of loss or deduc
tion described in § 1367(a)(2)(B). 

Section 1203(a) of the Pension Pro
tection Act of 2006 (Pension Act), 
P.L. 109-280, 120 Stat. 780 (2006), 
amended Code § 1367(a)(2) to provide that 
the decrease in shareholder basis under 
§ 1367(a)(2)(B) by reason of a charitable 
contribution (as defined in § 170(c» of 
property shall be the amount equal to the 
shareholder's pm rata share of the adjusted 
basis of such property. The Technical 
Explanation of the Pension Act, Technical 
Explanation of H.R. 4, "The Pension 
Protection Act of 2006," JCX-38-06 page 

271, provides the following illustration of 

§ 1203: 
Thus, for example, assume an S corpo_ 

ration with one individual shareholder 
makes a charitable contribution of stock 
with a basis of $200 and a fair market 
value of $500. The shareholder will be 
treated as having made a $500 chari
table contribution (or a lesser amount 
if the special rules of section 170(e) 
apply), and will reduce the basis of the 
S corporation stock by $200. (Footnote 
306: This example assumes that basis 
of the S corporation stock (before 
reduction) is at least $200.) 
Section 3(b) of the Tax Technical Cor

rections Act of 2007 (Technical Correc
tions Act), P.L. 172, 121 Stat. 2473 (2007), 
added § I 366(d)(4), which concerns the 
application of the basis limitation rule of 
§ 1366( d)(1) to charitable contributions 
of appreciated property by S corporations. 
Generally, under § l366(d)( 1), the amount 
of losses and deductions which a share
holder of an S corporation may take into 
account in any taxable year is limited to 
the shareholder's adjusted basis in his 
stock and indebtedness of the corpora
tion. Section 1366( d)( 4) provides that, 
in the case of a charitable contribution of 
property, § 1366( d)( I) shall not apply to 
the extent of the excess (if any) of (A) 
the shareholder's pro rata share of such 
contribution, over (B) the shareholder's 
pro rata share of the adjusted basis of 
such property. Thus, the basis limitation 
rule of § 1366( d)( 1) does not apply to 
the amount of deductible appreciation in 
the contributed property. See Description 
of the Tax Technical Corrections Act of 
2007, JCX-1l9-07, pages 2-3. 

The Pension Act amendment to 
§ 1367(a)(2) and the Technical Correc
tions Act amendment to § 1366(d) apply 
to charitable contributions made by S cor
porations in taxable years beginning after 
December 31, 2005, and before January 
1, 2008. Charitable contributions made 
by S corporations in taxable years begin
ning after December 31, 2007, barring any 
statutory change, are subject to the law in 
existence prior to these amendments. The 
IRS and Treasury Department are consid
ering issuing guidance on the treatment of 
charitable contributions made by S cor
porations in taxable years beginning after 
December 31,2007. 



ANALYSIS 

Under the facts of this revenue ruling, 
X makes a charitable contribution of un
encumbered real property with an adjusted 
basis of $IOOx and a fair market value of 
$190x in a transaction that qualifies un
der § 170(c). The charitable contribution 
is treated as a separately stated item of de
duction that passes through to A and is de
ductible in computing A's individual tax li
ability. Section 1.1366-1 (a)(2)(iii). 

Pursuantto § 1.1367-1 (£), A's $SOx ba
sis in the X stock is first increased by $30x 
under § 1367(a)(1 )(B) to reflect A's share 
of Xs taxable income. A's basis in the 
X stock is then decreased (but not below 
zero) by A's pro rata share of the sum of 
the adjusted basis of the contributed prop
erty ($lOOx) pursuant to the flush language 
of§ 1367(a)(2)and by A'spro rata share of 
XS long-term capital loss ($25x) pursuant 
to § 1367(a)(2)(B). However, A's pro rata 

share of the aggregate amount of losses 
and deductions ($125x) exceeds A's basis 
in the X stock of$80x. Section 1366(d)(1), 
accordingly, will limit the allowable losses 
and deductions to A for XS 2007 tax year. 

Pursuant to § 1366(d)( 4). the basis 
limitation rule in § 1366( d)(l) does not 
apply to a contribution of appreciated 
property to the extent the shareholder'S 
pro rata share of the contribution exceeds 
the shareholder's pro rata share of the 
adjusted basis of the contributed property. 
Accordingly, the basis limitation rule of 
§ 1366( d)( 1) does not apply to A's pro rata 
share of the amount of deductible appreci
ation in the contributed property ($90x). 

Under § 1.1366-2(a)(4), when a share
holder has losses or deductions in excess 
of the sum of the shareholder's basis in 
the stock plus indebtedness of the S cor
poration to the shareholder, the limitation 
on losses must be allocated pro rata to 
each item of loss or deduction. In the 
case of a charitable contribution deduction, 
the limitation amount allocable to such de
duction is determined by reference to the 
shareholder's pro rata share of the con
tributed property's adjusted basis pursuant 
to § 1366(d)(4). 

In applying § 1.1 366-2( a)( 4), the 
amount of the limitation allocable to a 
charitable contribution deduction is an 
amount that bears the same ratio to the 
§ 1366(d) limitation as the shareholder's 

pro rata share of the contributed prop
erty's adjusted basis bears to the total of 
the shareholder's pro rata share of the 
corporation's losses and deductions (ex
cluding the charitable contribution deduc
tion attributable to the shareholder's pro 

rata share of the fair market value of the 
contributed property over the contributed 
property's tax basis). Accordingly. the 
amount of the limitation allocable to A's 
share of X's charitable contribution deduc
tion is determined by multiplying A's basis 
in the X stock ($80x) by a fraction, the nu
merator of which is $100x (the contributed 
property's adjusted basis) and the denom
inator of which is $125x (the total of the 
capital loss and the contributed property's 
adjusted basis). Thus, $64x is allocated to 
the charitable contribution deduction. The 
remaining $16" is allocated to the capital 
loss. 

Accordingly, in 2007, the amount of 
the charitable contribution deduction that 
A may claim is $154x. This amount is 
comprised of A's pro rata share of the 
property's appreciation ($90x) plus the 
amount of the loss limitation allocated 
to A's pro rata share of the contributed 
property's adjusted basis ($64x). Under 
§ 1367(a)(2)(B), A's basis in the X stock is 
reduced to 0 to reflect the $16x reduction 
in basis attributable to the capital loss and 
the $64x reduction in basis attributable 
to the charitable contribution deduction. 
Pursuant to § 1366(d)(2), the disallowed 
portion of the charitable contribution de
duction ($36x) and the capital loss ($9x) 
shall be treated as incurred by X in the 
succeeding taxable year with respect to A. 

HOLDING 

If an S corporation makes a charita
ble contribution of appreciated property 
during a taxable year beginning after 
December 31, 2005. and before January 
1, 2008, the amount of the charitable 
contribution deduction the shareholder 
may claim may not exceed the sum of 
(i) the shareholder's pro rata share of 
the fair market value of the contributed 
property over the contributed property's 
adjusted tax basis, and (ii) the amount of 
the § 1366(d) loss limitation amount that 
is allocable to the contributed property's 
adjusted basis under § 1.1366-2(a)(4). 
Any disallowed portion of the charitable 
contribution retains its character and is 

treated as incurred by the corporation in 
the corporation's first succeeding taxable 
year, and subsequent taxable years, with 
respect to the shareholder. 

DRAFTING INFORMATION 

The principal author of this revenue rul
ing is Cynthia D. Morton of the Office of 
Associate Chief Counsel (Passthroughs & 
Special Industries). For further infonna
tion regarding this revenue ruling, contact 
Cynthia D. Morton at (202) 622-3060 (not 
a toll-free call). 

Section 1502.-Regulations 

26 CFR 1.1502--80: Applicability of other provisions 
aflow. 

T.0.9376 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Guidance Under Section 1502; 
Miscellaneous Operating 
Rules for Successor Persons; 
Succession to Items of the 
Liquidating Corporation 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains fi
nal regulations under section 1502 of the 
Internal Revenue Code that provide guid
ance regarding the manner in which the 
items (including items described in section 
381 (c) but excluding intercompany items 
under § 1.1502-13) of a liquidating cor
poration are succeeded to and taken into 
account in cases in which multiple mem
bers acquire the assets of the liquidating 
corporation in a complete liquidation to 
which section 332 applies. These final reg
ulations affect corporations filing consoli
dated returns. 

DATES: Effective Date: These regulations 
are effective January 15, 2008. 

Applicability Date: For the date of ap
plicability, see § 1. 1502-80(g)(7). 
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FOR FURTHER INFORMATION 
CONTACT: Amber C. Vogel or 
Marie C. Milnes-Vasquez, (202) 622-7530 
(not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

On February 22, 2005. the IRS and 
Treasury Department published in the 
Federal Register (70 FR 8552) a notice of 
proposed rulemaking (REG-131128-04, 
2005-1 C.B. 733) under section 1502 
proposing guidance as to how multiple 
consolidated group members (distributee 
members) that acquire assets in a liquida
tion to which section 332 applies succeed 
to and take into account the items of the 
liquidating corporation. The proposed 
regulations apply single-entity principles 
and allocate the items of the liquidating 
corporation that could be used to offset 
the income or tax liability of the group or 
any member to each distributee member 
to the extent that such items would have 
been reflected in investment adjustments 
to the stock of the liquidating corporation 
owned by such distributee member under 
the principles of §1.l502-32(c) if, imme
diately before the liquidation, any stock 
of the liquidating corporation owned by 
nonmembers had been redeemed, and then 
such items had been taken into account. 

The proposed regulations also provide 
allocation rules for the credits and earn
ings and profits of the liquidating corpo
ration. Under the proposed regulations, 
each distributee member succeeds to the 
credits of the liquidating corporation to 
the extent that the items of income, gain, 
loss, or deduction attributable to the ac
tivities that gave rise to the credit would 
have been reflected in investment adjust
ments to the stock of the liquidating cor
poration owned by such distributee mem
ber under the principles of § 1.1502-32(c) 
if, immediately before the liquidation, any 
stock of the liquidating corporation owned 
by nonmembers had been redeemed, and 
then such items had been taken into ac
count. The proposed regulations provide 
similar rules for allocating the liquidating 
corporation's earnings and profits to the 
distributee members. 

Under the proposed regulations, a dis
tributee member generally succeeds to any 
other items of the liquidating corporation 
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if, immediately before the liquidation. 
such distributee owns stock in the liquidat
ing corporation meeting the requirements 
of section 1504(a)(2) without regard to the 
application of § 1.1502-34. In contrast, 
a distributee member that does not meet 
the ownership requirements of section 
1504(a)(2) without regard to the appli
cation of § 1.1502-34 (a non-80-percent 
distributee) succeeds to any remaining 
items of the liquidating corporation only to 
the extent that it would have succeeded to 
those items if it had purchased, in a taxable 
transaction, the assets or businesses of the 
liquidating corporation that it received in 
the liquidation and had assumed the liabil
ities that it assumed in the liquidation. 

In addition, the proposed regulations 
also provide guidance regarding the 
method for allocating the intercompany 
items of a liquidating subsidiary in cases in 
which multiple members acquire the assets 
of a liquidating subsidiary in a complete 
liquidation to which section 332 applies. 
The IRS and Treasury Department con
tinue to study those rules. Accordingly, 
that portion of the notice of proposed 
rulemaking is withdrawn, and the final 
regulations do not apply to the intercom
pany items of the liquidating corporation. 
For rules applicable to the treatment of 
those items, see § 1.1502-13(j)(2)(ii). 

No public hearing was requested or 
held. Written and electronic comments 
responding to the notice of proposed 
rulemaking were received. After consid
eration of all the comments, the proposed 
regulations are adopted as amended by 
this Treasury decision. The revisions are 
discussed in this preamble. 

Explanation and Summary of 
Comments 

The Complete Liquidation Rules 

Section 332(a) provides that no gain 
or loss shall be recognized on the receipt 
by a corporation of property distributed in 
complete liquidation of another corpora
tion. Section 332(b) provides, in part, that 
a distribution shall be considered to be in 
complete liquidation only if the corpora
tion receiving such property was, on the 
date of the adoption of the plan of liq
uidation and at all times thereafter until 
the receipt of the property, the owner. of 
stock meeting the requirements of sectIon 

1504(a)(2) and the distribution is made in 
complete cancellation or redemption of all 
of the stock of the liquidating corporation. 
Section 1.1502-34 provides that in deter
mining the stock ownership of a member 
in another corporation (the issuing corpo
ration) for purposes of determining the ap
plication of section 332(b)(1) there shall 
be included the stock of the issuing corpo
ration owned by all other members of the 
group. 

Section 337(a) provides that the liqui
dating corporation shall not recognize gain 
or loss on the distribution to the 80-percent 
distributee of any property in a complete 
liquidation to which section 332 applies. 
Section 337(c) provides that, for purposes 
of section 337, the term "80-percent dis
tributee" means only the corporation that 
meets the 80-percent stock ownership reo 
quirements of section 332(b) without reo 
gard to the application of any consolidated 
return regulation. If section 337(a) does 
not apply, under section 336, the liquidat
ing corporation will generally recognize 
gain or loss on the distribution of property 
in complete liquidation as if such property 
were sold to the distributee at its fair mar
ket value. Therefore, a complete liquida
tion to which section 332 applies may be 
taxable in whole or in part to the liquidat
ing corporation but tax-free to the distribu
tee members. 

Deferred Income Items of the Liquidating 
Corporation 

Section 1.451-5 generally allows ac· 
crual method taxpayers to defer the in
clusion in gross income of advance pay
ments for goods until the taxable year in 
which properly accruable under the tax
payer's method of accounting for tax pur
poses if such method results in gross in
come inclusion no later than when such 
items are included in gross income under 
the taxpayer's method of accounting for fi
nancial reporting purposes. However, if in 
a taxable year the taxpayer ceases to ex
ist in a transaction other than one to which 
section 381(a) applies, or the liability un
der the agreement otherwise ends, then de
ferred income amounts are includable in 
the taxpayer's gross income for such tax
able year. 

Rev. Proc. 2004-34,2004-1 C.B. 991, 
(see §601.601(d)(2)(ii)(b) of this chapter) 
allows taxpayers a limited deferral beyond 



the taxable year of receipt for certain ad
vance payments. However, inclusion of 
deferred income is accelerated to the tax
able year of receipt if, in such taxable year, 
the taxpayer ceases to exist in a transaction 
other than a transaction to which section 
381(a) applies or the taxpayer's obligation 
with respect to the advance payment is sat
isfied or otherwise ends other than in cer
tain types of section 351(a) transfers or in 
a transaction to which section 381(a) ap
plies. 

Section 455 provides accrual method 
taxpayers with an election to include pre
paid subscription income in gross income 
in the taxable year in which the liability ex
ists to furnish or deliver a newspaper, mag
azine, or other periodical. However, if the 
liability to furnish or deliver the periodical 
ends or the taxpayer ceases to exist, then 
the amount of prepaid subscription income 
not previously included in the taxpayer's 
gross income is included in the taxpayer's 
gross income for the taxable year in which 
the liability ends. If the taxpayer's liabil
ity to furnish or deliver the periodical ends 
as a result of a transaction to which sec
tion 381(a) applies, the prepaid subscrip
tion income will generally not be included 
in the taxpayer's gross income, and the ac
quiring corporation must continue to defer 
the prepaid subscription income under sec
tion 455. Treas. Reg. § 1.455-4 (citing 
section 38I(c)(4) and the regulations un
der that section). 

Section 38 I (a) applies to a distribution 
to which section 332 applies. As described 
in this preamble, a complete liquidation 
to which section 332 applies is taxable 
to the liquidating corporation to the ex
tent that it distributes property to a non-
80-percent distributee. In particular, the 
liquidating corporation is treated as if it 
had sold the property distributed to the 
non-80-percent distributee at its fair mar
ket value. If the liquidating corporation 
had sold a business with regard to which 
income items had been deferred (for exam
ple, deferred prepaid SUbscription income 
under section 455) and the purchaser had 
assumed the liquidating corporation's obli
gation or liability to perform the services 
or provide the goods relating to the de
ferred income, then the liquidating corpo
ration would have recognized the deferred 
income. However, the liquidating corpora
tion would also have been entitled to a de
duction under section 162 for any amount 

paid (or deemed paid) to the purchaser for 
its assumption of the obligation or liabil
ity related to the deferred income. See 
Rev. Rul. 68-112, 1968-1 C.B. 62 (see 
§601.60 I (d)(2)(ii)(b) of this chapter). The 
amount paid (or deemed paid) by the liqui
dating corporation to the purchaser for its 
liability assumption would have been in
cludible in the purchaser's gross income. 
See Rev. Rul. 71-450, 1971-2 C.B. 78 
(see §601.601(d)(2)(ii)(b) of this chapter). 

The IRS and Treasury Department be
lieve that it is appropriate for any deferred 
income items of a liquidating corpora
tion attributable to assets andior liabilities 
transferred to a non-80-percent distributee 
to be taken into account under applicable 
principles of law as a result of the liqui
dation despite the fact that the transaction 
is described in section 381 ea). Likewise, 
section 332(a) does not apply in determin
ing the recognition or nonrecognition of 
any income realized by the non-80-percent 
distributee attributable to its assumption 
of an obligation or liability related to the 
deferred income because such income is 
not gain or loss recognized with respect 
to the stock of the liquidating corporation. 
These final regulations include such rules. 

Allocation of Items Specific to Property 
or a Business 

The IRS and Treasury Department also 
believe that it is appropriate to allocate 
the full amount of deferred income items 
or deferred deductions of the liquidating 
corporation that are attributable to specific 
property or a specific business to the dis
tributee member that receives such prop
erty or business in the liquidation. These 
final regulations include such a rule. 

Succession to Credits of the Liquidating 
Corporation 

As described in this preamble, the pro
posed regulations allocate credits to dis
tributee members based on the items of in
come, gain, loss, or deduction attributable 
to the activities that gave rise to the cred
its. Comments were received indicating 
that it was unclear how to allocate credits 
that are not clearly associated with items 
of income, gain, loss, or deduction (for ex
ample, the section 53 minimum tax credit). 
The IRS and Treasury Department agn::e 
with those comments. Accordingly, these 

final regulations revise the credit alloca
tion rule and provide that credits will be 
allocated proportionally based on the value 
of the stock of the liquidating corporation 
owned by each distributee member. The 
IRS and Treasury Department believe that 
this rule represents a reasonable and ad
ministrable approach to allocating credits. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. Further, it is hereby cer
tified that these regulations will not have 
a significant economic impact on a sub
stantial number of small entities. This cer
tification is based on the fact that these 
regulations will primarily affect affiliated 
groups of corporations that have elected to 
file a consolidated return, which tend to be 
larger businesses. Accordingly, a regula
tory flexibility analysis under the Regula
tory Flexibility Act (5 U.S.c. chapter 6) is 
not required. Pursuant to section 1805(f) 
of the Internal Revenue Code, the notice of 
proposed rulemaking preceding this regu
lation was submitted to the Chief Counsel 
for Advocacy of the Small Business Ad
ministration for comment on its impact on 
small business. 

Drafting Information 

The principal author of these regula
tions is Amber C. Vogel of the Office 
of Associate Chief Counsel (Corporate). 
However, other personnel from the IRS 
and Treasury Department participated in 
their development. 

Partial Withdrawal of Proposed 
Regulations 

Accordingly, we are not adopting the 
amendments to § 1.1502-13 as proposed 
in the notice of proposed rulemaking 
(REG-131l28-04) that was published in 
the Federal Register on Tuesday, Febru
ary 22, 2005 (70 FR 8552). 

* * * * * 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is amended 
as follows: 
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PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I continues to read in part as follows: 

Authority: 26 U.S.c. 7805. * * * 
Section 1.1502-80 also issued under 

26 U.S.c. 1502. * * * 
Par. 2. Section 1.1502-80 is amended 

by: 
I. Removing the second sentence from 

paragraph (a). 
2. Revising the third sentence of para

graph (a). 
3. Adding paragraph (g). 
The revision and addition read as fol

lows: 

§1.1502-80 Applicability of other 
provisions of law. 

(a) * * * For example, sections 269 and 
482 apply for any consolidated year. * * * 

* * * * * 
(g) Special rules for liquidations to 

which section 332 applies. Notwithstand
ing the general rule of section 381, if 
multiple members (distributee members) 
acquire assets of a corporation in a liq
uidation to which section 332 applies 
(regardless of whether any single member 
owns stock in the liquidating corpora
tion meeting the requirements of section 
1504(a)(2», such members succeed to 
and take into account the items of the 
liquidating corporation (including items 
described in section 381 (c), but excluding 
intercompany items under § 1.1502-13) 
as provided in this paragraph (g) to the 
extent not otherwise prohibited by any ap
plicable provision of law. This paragraph 
(g) does not apply to the intercompany 
items of the liquidating corporation. See 
§ 1.1502-13(j)(2)(ii). 

(I) Income offset items and deferred in
come. Except as otherwise provided in this 
paragraph (g)( I), each distributee mem
ber succeeds to and takes into account the 
items of the liquidating corporation that 
could be used to offset the income of the 
group or any member (including deferred 
deductions, net operating loss carryovers, 
and capital loss carryovers) (income offset 
items) to the extent that such items would 
have been reflected in investment adjust
ments to the stock of the liquidating corpo
ration owned by such distributee member 
under §1.1502-32(c) if, immediately prior 
to the liquidation, any stock of the liqui-
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dating corporation owned by nonmembers 

had been redeemed and then such items 
had been taken into account. However, 
each distributee member succeeds to the 

full amount of any deferred deduction or 
deferred income item attributable to the 

particular property or business operations 
distributed to such distributee in the liqui
dation to the extent that such item is not 
taken into account in the determination of 
the income or loss of the liquidating cor
poration with regard to the liquidation un
der chapter 1 of the Internal Revenue Code 
(Code). If the liquidating corporation is 
not a member of the group at the time of 
the liquidation, the rules of this paragraph 
(g)(1) are applied as if the liquidating cor
poration had been a member of the group. 

(2) Accounting for deferred income 

items. Solely for the purpose of deter
mining whether deferred income items of 
a liquidating corporation are taken into 
account under applicable principles of law 
as a result of a liquidation to which section 
332 applies, the transfer of property to, 
and the assumption of liabilities by, a dis
tributee member that does not own stock in 
the liquidating corporation meeting the re
quirements of section 1504(a)(2) without 
regard to the application of § 1.1502-34 
immediately prior to the liquidation is not 
treated as part of a transaction to which 
section 381 (a) applies. In addition, sec
tion 332(a) does not apply in determining 
the recognition or nonrecognition of any 
income realized by the distributee mem
ber under applicable principles of law 
on account of consideration received (or 
deemed received) on the assumption of the 
liquidating corporation's obligation or lia
bility attributable to any deferred income 
item. 

(3) Credits and earnings and profits. 
Each distributee member succeeds to and 
takes into account a percentage of each 
credit of the liquidating corporation equal 
to the value of the stock of the liquidating 
corporation owned by such distributee at 
the time of the liquidation divided by the 
total value of all the stock of the liquidat
ing corporation owned by members of the 
group at the time of the liquidation. Except 
to the extent that the distributee member's 
earnings and profits already reflect the liq
uidating corporation's earnings and prof
its, each distributee member succeeds to 
and takes into account under the principles 
of § 1.1502-32( c) the earnings and profits, 

or deficit in earnings and profits. of the liq
uidating corporation (determined after tak
ing into account the amount of earnings 
and profits properly applicable to distribu
tions to non-member shareholders under 
§1.381(c)(2)-I(c)(2)). If the liquidating 

corporation is not a member of the group 
at the time of the liquidation, the rules of 
this paragraph (g)(3) are applied as if the 
liquidating corporation had been a mem
ber of the group. 

(4) Other items. With regard to items to 
which neither paragraph (g)( I) nor (g)(3) 
of this section applies, a distributee mem
ber that, immediately prior to the liqui
dation, owns stock in the liquidating cor
poration meeting the requirements of sec
tion 1504(a)(2) without regard to the ap
plication of § 1.1502-34 succeeds to the 
items of the liquidating corporation in ac
cordance with section 381 and other ap
plicable principles. A distributee member 
that, immediately prior to the liquidation, 
does not own stock in the liquidating cor
poration meeting the requirements of sec
tion 1504(a)(2) without regard to the appli
cation of § 1.1502-34 succeeds to the items 
of the liquidating corporation to the extent 
that it would have succeeded to those items 
if it had purchased, in a taxable transaction, 
the assets or businesses of the liquidating 
corporation that it received in the liquida
tion and had assumed the liabilities that it 
assumed in the liquidation. 

(5) Determination of the items of a 
liquidating subsidiary. For purposes of 
this section, the items of a liquidating 
subsidiary include the amount of any 
consolidated tax attribute attributable 
to the liquidating subsidiary that is de
termined pursuant to the principles of 
§1.1502-21(b)(2)(iv). In addition, if the 
liquidating subsidiary is a member of a 
separate return limitation year subgroup, 
the amount of a tax attribute that arose 
in a separate return limitation year that is 
attributable to that member shall also be 
determined pursuant to the principles of 
§ 1.1502-21 (b)(2)(iv). 

(6) Examples. The following examples 
illustrate the application of this paragraph 
(g): 

Example 1. Liquidation-SO percent distributee. 

(il Fact!>. X has only common stock outstanding. On 
January I of year I, X acquired equipment with a 
IO-year recovery period and elected to depreciate the 
equipment using the straight-line method of depreci. 
ation. On January I of year 7, MI and M2 own 80 
percent and 20 percent, respectively, of X's stock. X 



is a domestic corporation but is not a member of the 

group that includes M I and M2. On that date, X dis

tributes all of its assets to M 1 and M2 in complete 

liquidation. The equipment is distributed to M I. Un

der section 334(b). M I's basis in the equipment is the 

same as it would be in X's hands. After computing 

its tax liability for the taxable year that includes the 

liquidation, X has net operating losses of $100, busi

ness credits of $40, and earnings and profits of $80. 

(ii) Succession to items described in section 
381(c). (Al Losses. Under paragraph (g)(l) of this 

section, each distributee member succeeds to X's 

items that could be used to offset the income of the 

group or any member to the extent that such items 

would have been reflected in investment adjustments 

to the stock of X it owncd under §1.l502-32(c) if, 

immediately prior to the liquidation. such items had 

been taken into account. Accordingly, MI and M2 

succeed to $80 and $20. respectively, of X's net 

operating loss. 
(B) Credits and earnings and profits. Under para

graph (g)(3) of this section, because, immediately 

prior to the liquidation, M I and M2 hold 80 percent 

and 20 percent, respectively, of the value of the stock 

of X, MI and M2 succeed to $32 and $8, respec

tively, of X's $40 of business credits. In addition, be

cause MI's and M2's earnings and profits do not re

flect X's earnings and profits, X's earnings and prof

its are allocated to MI and M2 under the principles 

of § 1.1502-32(c). Therefore, M 1 and M2 succeed to 

$64 and $16, respectively, of X's earnings and prof

its. 

(C) Depreciation of equipment's basis. Un

der paragraph (g)( 4) of this section, because M 1 

owns stock in X meeting the requirements of sec

tion 1504(a)(2) without regard to the application of 

§ 1.\502-34, MI is required to continue to depreciate 

the equipment using the straight-line method of de

preciation over the remaining recovery period of 4.5 

years (assuming X used a half-year convention). 

Example 2. Liquidation-no 80 percent distribu
tee. (i) Facts. The facts are the same as in Example 
I except that MI and M2 own 60 percent and 40 per

cent, respectively, of X's stock. In addition, on Jan

uary I of year 6, X entered into a long-term contract 
with Y, an unrelated party. The total contract price 

is $1000, and X estimates the total allocable contract 

costs to be $500. At the time of the liquidation, X had 

received $250 in progress payments under the con

tract and incurred costs of $125. X accounted for the 

contract under the percentage of completion method 

described in section 460(b). In the liquidation, M I 

assumes X's contract obligations and rights. 

(ii) Succession to items described in section 
381(c). (A) Losses. Under paragraph (g)(l) of this 

section, each distributee member succeeds to X's 

items that could be used to offset the income of the 

group or any member to the extent that such items 

would have been reflected in investment adjustments 

to the stock of X it owned under § I. I S02-32(c) if. 

immediately prior to the liquidation, such items had 

been taken into account. Accordingly, M I and M2 

succeed to $60 and $40, respectively, of X's net 

operating loss. 

(B) Credits and earnings (lnd profits. Under para

graph (g)(3) of this section, because, immediately 

prior to the liquidation, MI and M2 hold 60 percent 

and 40 percent, respectively, of the value of the stock 

of X, MI and M2 succeed to $24 and $16, respec

tively, of X's $40 of business credits. In addition, be

cause M I's and M2 's earnings and profits do not re

flect X's earnings and profits, X's earnings and prof

its are allocated to MI and M2 under the principles 

of § 1.1502-32(c). Therefore, MI and M2 succeed to 

$48 and $32, respectively, of X's earnings and prof

its. 

(e) Depreciation of equipment's basis. Under 

section 334(a), M I's basis in the equipment is its fair 

market value at the time of the distribution. Pursuant 
to section 168(i)(7), to the extent that MI 's basis in 

the equipment does not exceed X's adjusted basis in 

the equipment at the time of the transfer, M I is re

quired to continue to depreciate the equipment using 

the straight-line method of depreciation over the re

maining recovery period of 4.5 years (assuming X 

used a half-year convention). Any portion of M I 's 

basis in the equipment that exceeds X's adjusted basis 

in the equipment at the time of the transfer is treated 

as being placed in service by M I in the year of the 

transfer. Thus, M I may choose any applicable de

preciation method, recovery period, and convention 

under section 168 for such excess basis. 
(D) Method of accounting for long-term contract. 

Under paragraph (g)( 4) of this section, M I does not 

succeed to X's method of accounting for the con

tract. Rather, under § 1.460-4(k)(2), M I is treated 

as having entered into a new contract on the date of 
the liquidation. Under § 1.460-4(k)(2)(iii), M I must 

evaluate whether the new contract should be classi

fied as a long-term contract within the meaning of 

§ 1.460-1 (b) and account for the contract under a per

missible method of accounting. 

Example 3. Liquidation-deferred items. (i) 

Facts. X has only common stock outstanding, and 

MI and M2 (who are members of the same group) 

own 80 percent and 20 percent, respectively, of X's 

stock. X operates two divisions, each of which defers 

prepaid subscription income pursuant to an election 

under section 455. X distributes all of its assets in 

complete liquidation. M I receives all of the assets of 

Division I, including prepaid SUbscription income. 

and assumes X's liability to furnish or deliver the 

newspaper, magazine. or other periodical to which 

the prepaid subscription income received by M I 

relates. M2 receives all of the assets of Division 2. 

including prepaid subscription income, and assumes 

X's liability to furnish or deliver the newspaper. 

magazine, or other periodical to which the prepaid 

subscription income received by M2 relates. 

(ii) Acceleration of deferred income item.l (II/{] 

succession to other deferred items. Under paragraph 

(g)( I) of this section, M I succeeds to the full amount 

of the deferred prepaid subscription income of X at

tributable to Division I. Under applicable law, X 

does not recognize the deferred prepaid subscription 

income attributable to Division I because X's liabil

ity to furnish or deliver the newspaper, magazine. or 

other periodical ends as a result of a transaction to 

which section 381 (a) applies. Under paragraph (g)(2) 

of this section, solely for purposes of determining 

whether the deferred income items of X attributable 

to Division 2 are taken into account as a result of the 

liquidation. the distribution of property to M2 is not 

treated as a transaction to which section 381 (a) ap
plies. Therefore, under applicable law, X's deferred 

prepaid subscription income attributable to Division 

2 is taken into account in the determination of X's in

come or loss with regard to the liquidation. Further, 

under paragraph (g)(2) of this section, section 332(a) 

does not apply in determining the recognition or non

recognition of any income that M2 realizes on ac

count of consideration received (or deemed received) 

on its assumption of X's liability to furnish or de

liver the newspaper, magazine, or other periodical to 

which the prepaid subscription income relates. 

(7) Effective/applicability date. This 
paragraph (g) applies to transactions oc
curring after April 14, 2008. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved January 8, 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on January 14. 
2008, 8:45 a.m .. and published in the issue of the Federal 
Register for January 15.2008.73 F.R. 24161 
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Part III. Administrative, Procedural, and Miscellaneous 
Voluntary Closing Agreement 
Program For Tax-Exempt 
Bonds and Tax Credit Bonds 

Notice 2008-31 

SECTION I. PURPOSE 

This notice provides information about 
the voluntary closing agreement program 
for tax-exempt bonds and tax credit bonds 
("TEB YCAP"). In particular, the no
tice updates procedures whereby issuers 
of tax-exempt bonds and tax credit bonds 
can resolve violations of the Internal Rev
enue Code (the "Code") through closing 
agreements with the Internal Revenue Ser
vice (the "Service"). The Tax Exempt 
Bonds Compliance & Program Manage
ment ("TEB CPM") function of Tax Ex
empt and Government Entities (TE/GE) is 
continuing to develop voluntary compli
ance initiatives to insure compliance by is
suers of tax-exempt bonds and tax credit 
bonds with applicable provisions of the 
Code. TEB YCAP is part of the TEB CPM 
voluntary compliance initiatives and pro
vides appropriate remedies when issuers 
voluntarily come forward and express a 
desire to resolve violations of the Code. 
TEB YCAP is intended to encourage is
suers and conduit borrowers to exercise 
due diligence in complying with the Code 
and to provide a vehicle to correct viola
tions of the Code. It is the continuing pol
icy of the Service to attempt to resolve vi
olations of the Code without taxing bond
holders. TEB YCAP reflects this policy. 

The Service is continuing to work on 
more detailed procedures about the pro
gram, and intends to provide those proce
dures in forthcoming guidance. For ex
ample, the Service anticipates specifying 
standardized closing agreement terms and 
amounts for particular violations. 

SECTION 2. CHANGES 

This notice modifies and supersedes 
Notice 2001-60, 2001-2 C.B. 304. In 
general, Notice 2001-60 is amended by: 
(I) changing references to Outreach Plan
ning and Review (OPR) to Compliance 
& Program Management (CPM); (2) in
corporating tax credit bonds into the TEB 
YCAP program; (3) simplifying section 
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5(a) by referring to Internal Revenue Man
ual ("IRM") 7.2.3 for the specific infor

mation required for a YCAP submission; 
(4) clarifying that under section 5(b) CPM 

staff will obtain additional information as 
needed; (5) clarifying that all information 
for a YCAP submission must be provided 
in electronic format; and (6) providing 
email and regular mail addresses for sub

missions. 

SECTION 3. BACKGROUND 

Gross income does not include inter
est on any state or local bond that meets 
the requirements of section 103 and related 
provisions of the Code. A credit against 
tax is provided to a holder of a qualified 
tax credit bond issued under sections 54, 
1397E or 1400N that meets the require
ments of those sections and related pro
visions of the Code. Under certain cir
cumstances, an issuer may take remedial 
action under provisions such as sections 
1.141-12,1.142-2,1.144-2,1.145-2, and 
1.147-2 of the Income Tax Regulations 
and similar provisions that are applicable 
to tax credit bonds in order to cure a viola
tion of the Code. 

The Service has previously provided 
formal tax -exempt bond closing agree
ment programs such as the program de
scribed in Rev. Proc. 97-15, 1997-1 
C.B. 635. Yiolations of section 103 and 
related provisions of the Code that cannot 
be remediated under existing remedial ac
tion provisions or other tax-exempt bond 
closing agreement programs contained in 
regulations or other published guidance 
may be resolved by entering into a closing 
agreement under TEB YCAP. 

Section 7121 of the Code and the regu
lations thereunder authorize the Commis
sioner to enter into written closing agree
ments with any person in connection with 
the tax liability of such person (or of the 
person or estate for which he acts). Section 
30 l. 7121-1 of theIncome Tax Regulations 
provides, in part, that a closing agreement 
may be entered into in any case in which 
there appears to be an advantage in hav
ing the case permanently and conclusively 
closed, or if good and sufficient reasons are 
shown by the taxpayer for desiring a clos
ing agreement and it is determined by the 
Commissioner that the United States will 

sustain no disadvantage through consum

mation of such an agreement. 

SECTION 4. SCOPE OF TEB YCAP 

Under TEB YCAP, an issuer may re
quest a closing agreement with respect to 
its bonds to resolve violations of sections 
103,54, l397E, l400N and related provi
sions of the Code. TEB YCAP is not avail
able when: 

(a) Absent extraordinary circum
stances, the violation can be remediated 
under existing remedial action provisions 
or tax-exempt bond closing agreement 
programs contained in regulations or other 
published guidance. 

(b) The bond issue is under examina
tion. A bond issue is generally treated 
as under examination on the date a letter 
opening an examination on the bond issue 
is sent. 

(c) The tax-exempt status of the bonds 
or qualified status of tax credit bonds is at 
issue in any court proceeding or is being 
considered by the IRS Office of Appeals. 

(d) The Service determines that the vi
olation was due to willful neglect. 

SECTION 5. PROCEDURES 
FOR REQUESTING A CLOSING 
AGREEMENT UNDER TEB YCAP 

(a) Information Required in Requests. 
An issuer or its authorized representative 
requesting a closing agreement must sub
mit the information specified in IRM 7.2.3 
and the information reporting return for 
the applicable bonds on IRS Form 8038 or 
other comparable form that was filed with 
respect to the issue. (For convenience of 
reference, the relevant portions of the In
ternal Revenue Manual (IRM) are avail
able on the IRS website, at www.irs.gov.in 
the section on the Tax-Exempt Bond Com
munity, under the subheading of Published 
Guidance.) All information concerning 
the closing agreement must be submitted 
under penalty of perjury signed by an of
ficial of the issuer with knowledge of the 
issue and authorized to make the submis
sions on behalf of the issuer. The re
quest may also contain a Form 2848 with 
the name, address, phone number, and fax 
number of an authorized contact person. 



(b) Additional Information for Re
quests. CPM staff may require additional 
information depending on the facts and 
circumstances. All additional information 
must be submitted under penalty of per
jury signed by the person who initially 
signed the submission or who would have 
been authorized to make the original sub
mission. 

(c) Electronic Format. All informa
tion submitted in support of a closing 
agreement request must be provided in an 
electronic format that is either emailed in 
PDF format or provided on a compact disc 
("CD") sent via regular mail to the address 
provided by this notice. Hard copies of 
the submissions can be provided but are 
not required. 

(d) Anon_ymous Closing Agreement 
Requests. An issuer or its authorized 
representative may initiate discussions 
regarding the appropriate terms of a clos
ing agreement on an anonymous basis. 
An anonymous request may be made on 
behalf of a group of similarly situated is
suers. However, the execution of a closing 
agreement must be between the Service 
and a disclosed issuer, and all terms of 
a closing agreement must be consistent 
with section 7121 of the Code. Until the 
name of the bond issue is disclosed to the 
Service, a request for a closing agreement 
under TEB YCAP will not prevent the 
Service from beginning an examination 
of the bond issue. An issue for which 
a request has been submitted under this 
paragraph (d) that has been placed under 
examination prior to the date the issue is 
identified to the Service will no longer be 
eligible for TEB YCAP. 

(e) TEE VCAP Mailing Address. TEB 
VCAP submissions should be mailed to: 

Internal Revenue Service 
Attn: TEB YCAP 
1122 Town & Country Commons 
St. Louis, MO 63017 

(f) TEB VCAP E-Mail Address. 
In the alternative, YCAP information 
may be submitted in PDF format to 
TEBVCAP@irs.gov. TEB CPM will 
provide an acknowledgement of receipt of 
an email request. 

SECTION 6. CLOSING AGREEMENT 
TERMS 

Closing agreements under TEB VCAP 
will generally follow the model closing 
agreement in IRM 4.81.1, Exhibit 9, as the 
same may be modified or changed. Spe
cific closing agreement terms will depend 
on the facts and circumstances of the case, 
including the degree of diligence exercised 
by the issuer and any conduit borrower. 
Any standardized closing agreement terms 
that are developed for TEB YCAP will be 
set forth in the Internal Revenue Manual 
and/or other published guidance. 

SECTION 7. EFFECT OF CLOSING 
AGREEMENT EXECUTED UNDER 
TEB VCAP 

A closing agreement properly executed 
by the issuer and the Service will protect 
bondholders from including in their gross 
income any interest on the bonds or from 
recapturing tax credits during the period 
specified in the agreement for any viola
tion described in the agreement. A closing 
agreement executed under section 7121 of 
the Code shall be final and conclusive ex
cept that: (I) the matter it relates to may 
be reopened in the event of fraud, malfea
sance, or misrepresentation of a material 
fact; (2) it is subject to the sections of 
the Code that expressly provide that ef
fect be given to their provisions (including 
any stated exception for section 7122 of 
the Code) notwithstanding any other law 
or rule of law; and (3) it is subject to any 
law, enacted after the date of the agree
ment, that applies to a tax period ending 
after the date of the agreement covered by 
the agreement. 

SECTION 8. REQUESTS FOR 
COMMENTS 

We anticipated that TEB VCAP will 
continue to be expanded and refined over 
time based on experience and public com
ment. The Service welcomes comments 
regarding the format and operation of 
TEB YCAP, and suggestions with re
gard to the general framework of closing 
agreement terms including standardized 
closing agreement terms and amounts 
that may be specified for particular vi
olations. Comments should be submit
ted in writing and should be emailed to 

Steven.A.Chamberlin@irs.goF or mailed 
to the following address: 

Steven A. Chamberlin 
Manager, Tax Exempt Bonds 

Compliance & Program 
Management 

SE:T:GE:TEB :CPM 
1122 Town & Country Commons 
St. Louis, MO 63017 

SECTION 9. EFFECT ON OTHER 
DOCUMENTS 

Notice 2001-60, 2001-2 C.B. 304, is 
modified and superseded. 

SECTION 10. EFFECTIVE DATE 

TEB YCAP is etfective February 27, 
2008. 

SECTION 11. DRAFTING 
INFORMATION 

The principal authors of this notice 
are Steven A. Chamberlin of Tax Exempt 
Bonds Compliance & Program Manage
ment, Tax Exempt & Government Entities, 
and Carla Young of the Office of Associate 
Chief Counsel (Financial Institutions & 
Products). For further information regard
ing this notice, contact Steven Chamberlin 
at (636) 255-1290 or Carla Young at (202) 
622-3980 (not toll-free calls). 

Section 67 Limitations on 
Estates or Trusts for Bundled 
Investment Management and 
Advisory Costs 

Notice 2008-32 

This notice provides interim guidance 
on the treatment under § 67 of the Inter
nal Revenue Code of investment advisory 
costs and other costs subject to the 2-per
cent floor under § 67(a) that are bundled 
as part of one commission or fee paid to 
the trustee or executor ("Bundled Fidu
ciary Fee") and are incurred by a trust other 
than a grantor trust (nongrantor trust) or an 
estate. 

BACKGROUND 

On January 16, 2008, the Supreme 
Court of the United States issued its de
cision in Michael 1. Knight, Trustee of 
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William L. Rudkin Testamentary Trust 

v. Commissioner, 552 U.S. _, 128 

S. Ct. 782 (2008), holding that costs paid 

to an investment advisor by a non grantor 

trust or estate generally are subject to the 

2-percent floor for miscellaneous itemized 
deductions under § 67(a). The IRS and the 

Treasury Department expect to issue final 
regulations under § 1.67-4 of the Income 
Tax Regulations consistent with the 
Supreme Court's holding in Knight. The 

final regulations also will address the issue 
raised when a nongrantor trust or estate 
pays a Bundled Fiduciary Fee for costs 
incurred in-house by the fiduciary, some 
of which are subject to the 2-percent floor 
and some of which are fully deductible 
without regard to the 2-percent floor. The 
final regulations, however, will not be 
issued prior to the due date for filing 2007 
income tax returns (determined without 
regard to extensions), and will apply only 
prospectively. Accordingly, in light of 
the Supreme Court's decision in Knight, 
the IRS and the Treasury Department 
are providing interim guidance that 
specifically addresses the treatment of a 
Bundled Fiduciary Fee. 

INTERIM GUIDANCE 

Taxpayers will not be required to deter
mine the portion of a Bundled Fiduciary 
Fee that is subject to the 2-percent floor 
under § 67 for any taxable year beginning 
before January I, 2008. Instead, for each 
such taxable year, taxpayers may deduct 
the full amount of the Bundled Fiduciary 
Fee without regard to the 2-percent floor. 
Payments by the fiduciary to third par
ties for expenses subject to the 2-percent 
floor are readily identifiable and must be 
treated separately from the otherwise Bun
dled Fiduciary Fec. 

The IRS and the Treasury Department 
anticipate that final regulations under 
§ 1.67-4 will be published without delay 
after the extended comment period granted 
in this notice. The final regulations may 
contain one or more safe harbors for the 
allocation of fees and expenses between 
those costs that are subject to the 2-per
cent floor and those that are not. Any 
safe harbors in the final regulations for 
determining the allocation of a bundled 
fiduciary fee between costs subject to the 
2-percent floor and those not subject to the 
2-percent floor may be available for tax-
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payers to use for taxable years beginning 
on or after January 1, 2008. 

REQUESTS FOR COMMENTS 

Interested parties are invited to submit 
comments on this notice and § 1.67-4 
of the proposed regulations published in 
the Federal Register of July 27, 2007 
(REG-I 28224-06, 2007-36 I.R.B. 551 
[72 FR 41243--01]) by May 27, 2008. 

The IRS and the Treasury Department 
are considering various modifications to 
§ 1.67-4 of the proposed regulations that 
may include safe harbors for determin
ing the allocation of a Bundled Fiduciary 
Fee between costs subject to the 2-per
cent floor and those that are not. The IRS 
and the Treasury Department request com
ments on whether safe harbors would be 
helpful and request suggestions on how the 
safe harbors may be formulated. Com
ments are specifically requested on reason
able estimates of the percentage(s) of the 
total costs of administering a nongrantor 
trust or estate that is attributable to costs 
subject to the 2-percent floor including, 
but not limited to, costs for investment 
management and advice. Comments are 
also requested on whether the safe har
bors should reflect the nature or value of 
the assets in the nongrantor trust or estate, 
and/or the number of beneficiaries of the 
non grantor trust or estate. 

Comments should be submitted to: In
ternal Revenue Service, CC:PA:LPD:PR 
(Notice 2008-32), Room 5203, P.O. 
Box 7604, Ben Franklin Station, Wash
ington, DC 20224. Alternatively, 
comments may be hand delivered 
Monday through Friday between the 
hours of 8:00 a.m. to 4:00 p.m. to: 
CC:PA:LPD:PR (Notice 2008-32), 
Courier's Desk, Internal Revenue 
Service, 1111 Constitution Avenue, 
N.W., Washington, DC. Comments 
may also be submitted electronically 
via the following e-mail address: 
Notice. Comments@irscounsel.treas.gov. 
Please include Notice 2008-32 in the 
subject line of any electronic submissions. 

EFFECTIVE DATE 

This notice is effective February 27, 
2008. 

CONTACT INFORMATION 

The principal author of this notice 

is Jennifer N. Keeney of the Office of 
Associate Chief Counsel (Passthroughs 
& Special Industries). For further in
fonnation regarding this notice, contact 
Jennifer N. Keeney at (202) 622-3060 
(not a toll-free call). 

26 CFR 601.601: Rules and regulations. 
(Also Part 1. §§ 25. 103. 143; 1.25-4T, 1./03-1. 
6a. J03A-2.) 

Rev. Proc. 2008-19 

SECTION 1. PURPOSE 

This revenue procedure provides guid
ance with respect to the United States and 
area median gross income figures that are 
to be used by issuers of qualified mortgage 
bonds, as defined in § 143(a) of the Inter
nal Revenue Code, and issuers of mortgage 
credit certificates, as defined in § 25(c), in 
computing the housing cost/income ratio 
described in § 143(f)(5). 

SECTION 2. BACKGROUND 

.01 Section I03(a) provides that, ex
cept as provided in § I 03(b), gross income 
does not include interest on any state or 
local bond. Section 1 03(b)(I) provides 
that § 103(a) shall not apply to any pri
vate activity bond that is not a qualified 
bond (within the meaning of § 141). Sec
tion 14I(e) provides that the term "qual
ified bond" includes any private activity 
bond that (1) is a qualified mortgage bond, 
(2) meets the applicable volume cap re
quirements under § 146, and (3) meets the 
applicable requirements under § 147. 

.02 Section 143(a)(l) provides that the 
term "qualified mortgage bond" means a 
bond that is issued as part of a "qualified 
mortgage issue". Section 143(a)(2)(A) 
provides that the term "qualified mort
gage issue" means an issue of one or more 
bonds by a state or political subdivision 
thereof, but only if (i) all proceeds of the 
issue (exclusive of issuance costs and a 
reasonably required reserve) are to be used 
to finance owner-occupied residences; (ii) 
the issue meets the requirements of sub
sections (c), (d), (e), (f), (g), (h), (i), and 
(m)(7) of § 143; (iii) the issue does not 



meet the private business tests of para
graphs (1) and (2) of § 141(b); and (iv) 
with respect to amounts received more 
than 10 years after the date of issuance, 
repayments of $250,000 or more of prin
cipal on financing provided by the issue 
are used not later than the close of the first 
semi-annual period beginning after the 
date the prepayment (or complete repay
ment) is received to redeem bonds that are 
part of the issue. 

.03 Section 143(f) imposes eligibility 
requirements concerning the maximum 
income of mortgagors for whom financing 
may be provided by qualified mortgage 
bonds. Section 25(c)(2)(A)(iii)(IV) pro
vides that recipients of mortgage credit 
certificates must meet the income re
quirements of § 143(f). Generally, under 
§§ 143(f)(l) and 25(c )(2)(A)(iii)(IV), 
these income requirements are met only 
if all owner-financing under a qualified 
mortgage bond and all certified indebt
edness amounts under a mortgage credit 
certificate program are provided to mort
gagors whose family income is 115 percent 
or less of the applicable median family 
income. Under § 143(f)(6), the income 
limitation is reduced to 100 percent of the 
applicable median family income if there 
are fewer than three individuals in the 
family of the mortgagor. 

.04 Section 143(f)( 4) provides that the 
term "applicable median family income" 
means the greater of (A) the area median 
gross income for the area in which the res
idence is located, or (B) the statewide me
dian gross income for the state in which the 
residence is located. 

.05 Section 143(f)(5) provides for an 
upward adjustment of the income limita
tions in certain high housing cost areas. 
Under § 143(f)(5)(C), a high housing 
cost area is a statistical area for which 
the housing costiincome ratio is greater 
than 1.2. The housing costiincome ratio 
is determined under § 143(f)(5)(D) by 
dividing (a) the applicable housing price 
ratio by (b) the ratio that the area median 
gross income bears to the median gross 
income for the United States. The appJica-

ble housing price ratio is the new housing 
price ratio (new housing average purchase 
price for the area divided by the new hous
ing average purchase price for the United 
States) or the existing housing price ratio 
(existing housing average area purchase 
price divided by the existing housing aver
age purchase price for the United States), 
whichever results in the housing costiin
come ratio being closer to I. This income 
adjustment applies only to bonds issued, 
and nonissued bond amounts elected, after 
December 31, 1988. See § 4005(h) of the 
Technical and Miscellaneous Revenue Act 
of 1988,1988-3 C.B. 1,311 (1988). 

. 06 The Department of Housing and 
Urban Development (HUD) has com
puted the median gross income for the 
United States, the states, and statisti
cal areas within the states. The income 
information was released to the HUD 
regional offices on February 13, 2008, 
and may be obtained by calling the HUD 
reference service at 1-800-245-2691. 
The income information is also avail
able at HUD's World Wide Web site, 
http:huduser.orgldatasetslil.html, which 
provides a menu from which you may 
select the year and type of data of interest. 
The Internal Revenue Service annually 
publishes the median gross income for the 
United States. 

.07 The most recent nationwide average 
purchase prices and average area purchase 
price safe harbor limitations were pub
lished on March 10, 2008, in Rev. Proc. 
2008-17, 2008-10 I.R B. 549. 

SECTION 3. APPLICATION 

.01 When computing the housing 
costiincome ratio under § 143(f)(5), is
suers of qualified mortgage bonds and 
mortgage credit certificates must use 
$61,500 as the median gross income for 
the United States. See § 2.06 of this rev
enue procedure. 

.02 When computing the housing 
costiincome ratio under § 143(f)(5), is
suers of qualified mortgage bonds and 
mortgage credit certificates must use the 
area median gross income figures released 

by HUD on February 13, 2008. See § 2.06 
of this revenue procedure. 

SECTION 4. EFFECT ON OTHER 
REVENUE PROCEDURES 

.01 Rev. Proc. 2007-31, 2007-19 
I.R.B. 1225, is obsolete except as provided 
in § 5.02 of this revenue procedure. 

.02 This revenue procedure does not af
fect the effective date provisions of Rev. 
Rul. 86-124, 1986-2 c.B. 27. Those ef
fective date provisions will remain opera
tive at least until the Service publishes a 
new revenue ruling that conforms the ap
proach to effective dates set forth in Rev . 
Rul. 86-124 to the general approach taken 
in this revenue procedure. 

SECTION 5. EFFECTIVE DATES 

.01 Issuers must use the United States 
and area median gross income figures 
specified in § 3 of this revenue procedure 
for commitments to provide financing that 
are made, or (if the purchase precedes the 
financing commitment) for residences that 
are purchased, in the period that begins on 
February 13, 2008, and ends on the date 
when these United States and area median 
gross income figures are rendered obsolete 
by a new revenue procedure. 

.02 Notwithstanding § 5.01 of this rev
enue procedure, issuers may continue to 
rely on the United States and area me
dian gross income figures specified in Rev. 
Proc. 2007-31 with respect to bonds orig
inally sold and nonissued bond amounts 
elected not later than March 30, 2008, if 
the commitments or purchases described 
in § 5.01 are made not later than May 29, 
2008. 

DRAFTING INFORMATION 

The principal author of this revenue 
procedure is David White of the Office 
of Associate Chief Counsel (Financial 
Institutions & Products). For further infor
mation regarding this revenue procedure, 
contact Mr. White at (202) 622-3980 (not 
a toll-free call). 
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Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking 

Hybrid Retirement Plans 

REG-I04946-07 
AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains 
proposed regulations providing guid
ance relating to sections 411(a)(13) and 
411 (b )(5) of the Internal Revenue Code 
(Code) concerning certain hybrid defined 
benefit plans. These regulations provide 
guidance on changes made by the Pension 
Protection Act of 2006. These regulations 
affect sponsors, administrators, partici
pants, and beneficiaries of hybrid defined 
benefit plans. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by March 27, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-I 04946-07), 
Room 5203, Internal Revenue Service, PO 
Box 7604, Ben Franklin Station, Wash
ington, DC 20044. Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to: CC:PA:LPD:PR (REG-I04946-07), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, NW, 
Washington, DC, or sent electroni
cally via the Federal eRulemaking Por
tal at http://www.regulations.gov (IRS 
REG-I 04946-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations, 
Lauson C. Green or Linda S. F. Marshall 
at (202) 622-6090; concerning submis
sions of comments or to request a public 
hearing, Funmi Taylor at (202) 622-7180 
(not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains amendments to 
the Income Tax Regulations (26 CFR part 
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1) under sections 411(a)(13) and 411(b)(5) 

of the Code. Generally, a defined benefit 
pension plan must satisfy the minimum 
vesting standards of section 411 (a) and the 

accrual requirements of section 411 (b) in 
order to be qualified under section 40 I (a) 
of the Code. Sections 411(a)(13) and 
411 (b )(5), which were added to the Code 
by section 70 I (b) of the Pension Protec
tion Act of 2006, Public Law 109-280, 
120 Stat. 780 (PPA '06), modify the min
imum vesting standards of section 411(a) 
and the accrual requirements of section 
411(b). 

Section 41 I (a)(13)(A) provides that an 

applicable defined benefit plan (which is 
defined in section 4l1(a)(13)(C» is not 
treated as failing to meet either (i) The 
requirements of section 411 (a)(2) (sub
ject to a special vesting rule in section 
411(a)(13)(B) with respect to benefits 
derived from employer contributions) or 
(ii) The requirements of section 411(c) 
or 417(e) with respect to contributions 
other than employee contributions, merely 
because the present value of the accrued 
benefit (or any portion thereof) of any 
participant is, under the tenns of the plan, 
equal to the amount expressed as the bal
ance in a hypothetical account or as an 
accumulated percentage of the partici
pant's final average compensation. Sec
tion 41l( a)( 13 )(B) requires an applicable 
defined benefit plan to provide that an em
ployee who has completed at least 3 years 
of service has a nonforfeitable right to 100 
percent of the employee's accrued benefit 
derived from employer contributions. 

Under section 41 1 (a)(l3)(C)(i), a plan 
is an applicable defined benefit plan if 
the plan is a defined benefit plan under 
which the accrued benefit (or any portion 
thereof) of a participant is calculated as the 
balance of a hypothetical account main
tained for the participant or as an accu
mulated percentage of the participant's fi
nal average compensation. Under sec
tion 411 (a)(l3)(C)(ii), the Secretary of the 
Treasury is to issue regulations which in
clude in the definition of an applicable de
fined benefit plan any defined benefit plan 
(or portion of such a plan) which has an ef
fect similar to a plan described in section 
411 (a)(l3 )(C)(i). 

Section 411 (b)(l )(H)(i) provides that 

a defined benefit plan fails to comply 
with section 411 (b) if, under the plan, 

an employee's benefit accrual is ceased, 
or the employee's rate of benefit accrual 
is reduced, because of the attainment of 
any age. Section 411 (b )(5), which was 
added to the Code by section 701(b)(l) 
of PPA '06, provides additional rules re
lated to section 411 (b)(1 )(H)(i). Section 
411(b)(5)(A) generally provides that a 
plan is not treated as failing to meet the 
requirements of section 411 (b)(1 )(H)(i) 
if a participant's accrued benefit, as de
tennined as of any date under the terms 
of the plan, would be equal to or greater 
than that of any similarly situated younger 
individual who is or could be a partic
ipant. Section 411(b)(5)(G) provides 
that, for purposes of section 411 (b )(5), 
any reference to the accrued benefit of 
a participant shall be a reference to the 
participant's benefit accrued to date. For 
purposes of section 41 I (b)(5)(A), section 
411 (b)(5)(A)(iv) provides that the accrued 
benefit may, under the tenns of the plan, 
be expressed as an annuity payable at 
nonnal retirement age, the balance of a 
hypothetical account, or the current value 
of the accumulated percentage of the em
ployee's final average compensation. 

Section 411(b)(5)(B) imposes several 
requirements on an applicable defined 
benefit plan as a condition of the plan 
satisfying section 411 (b)(1 )(H). Section 
411 (b )(5)(B)(i) provides that such a plan is 
treated as failing to meet the requirements 
of section 411 (b)( 1 )(H) if the terms of the 
plan provide for an interest credit (or an 
equivalent amount) for any plan year at a 
rate that is greater than a market rate of 
return. Under section 411 (b )(5)(B)(i)(I), a 
plan is not treated as having an above-mar
ket rate merely because the plan provides 
for a reasonable minimum guaranteed rate 
of return or for a rate of return that is 
equal to the greater of a fixed or variable 
rate of return. Section 41l(b )(S)(B)(i)(I1) 
provides that an interest credit (or an 
equivalent amount) of less than zero can 
in no event result in the hypothetical ac
count balance or similar amount being 
less than the aggregate amount of contri
butions credited to the account. Section 
411(b )(5)(B )(i)(III) specifies that the Sec-



retary of the Treasury may provide by 
regulation for rules governing the calcula
tion of a market rate of return for purposes 
of section 411(b)(5)(B)(i)(I) and for per
missible methods of crediting interest to 
the account (including fixed or variable 
interest rates) resulting in effective rates of 
return meeting the requirements of section 
411 (b )(5)(B )(i)(I). 

Section 41l(b)(5)(B)(ii), (iii), and (iv) 
contain minimum benefit rules that ap
ply if, after June 29, 2005, an applicable 
plan amendment is adopted. Section 
411(b)(5)(B)(v)(I) defines an applica
ble plan amendment as an amendment 
to a defined benefit plan which has the 
effect of converting the plan to an ap
plicable defined benefit plan. Under 
section 411 (b )(5)(B )(ii), if, after June 
29, 2005, an applicable plan amendment 
is adopted, the plan is treated as fail
ing to meet the requirements of section 
411(b)(l)(H) unless the requirements of 
section 411 (b)(5)(B)(iii) are met with 
respect to each individual who was a par
ticipant in the plan immediately before 
the adoption of the amendment. Section 
411(b)(5)(B)(iii) specifies that, subject to 
section 411(b)(5)(B)(iv), the requirements 
of section 411(b)(5)(B)(iii) are met with 
respect to any participant if the accrued 
benefit of the participant under the terms 
of the plan as in effect after the amend
ment is not less than the sum of: (I) The 
participant's accrued benefit for years of 
service before the effective date of the 
amendment, determined under the terms 
of the plan as in effect before the amend
ment; plus (II) The participant's accrued 
benefit for years of service after the effec
tive date of the amendment, determined 
under the terms of the plan as in effect after 
the amendment. Section 411(b)(5)(B)(iv) 
provides that, for purposes of section 
411 (b)(5)(B)(iii)(I), the plan must credit 
the participant's account or similar amount 
with the amount of any early retirement 
benefit or retirement-type subsidy for the 
plan year in which the participant retires 
if, as of such time, the participant has met 
the age, years of service, and other re
quirements under the plan for entitlement 
to such benefit or subsidy. 

Section 41l(b)(5)(B)(v) sets forth 
certain provisions related to an ap-

plicable plan amendment. Section 
411 (b )(5)(B)(v )(II) provides that if the 
benefits under two or more defined ben
efit plans of an employer are coordinated 
in such a manner as to have the effect of 
adoption of an applicable plan amend
ment, the plan sponsor is treated as having 
adopted an applicable plan amendment 
as of the date the coordination begins. 
Section 411 (b)( 5 )(B)( v )(III) directs the 
Secretary of the Treasury to issue regu
lations to prevent the avoidance of the 
purposes of section 411 (b )(5)(B) through 
the use of two or more plan amendments 
rather than through a single plan amend
ment. 

Section 411 (b)(5)(B)(vi) provides a 
special rule for converting a variable in
terest crediting rate to a fixed rate for 
purposes of determining plan benefits in 
the case of a terminating applicable de
fined benefit plan. 

Section 411 (b )(5)(C) provides that a 
plan is not treated as failing to meet the 
requirements of section 411(b)(l)(H)(i) 
solely because the plan provides offsets 
against benefits under the plan to the ex
tent the offsets are allowable in applying 
the requirements of section 401(a). Sec
tion 411 (b )(5)(D) provides that a plan 
is not treated as failing to meet the re
quirements of section 411 (b)(1 )(H) solely 
because the plan provides a disparity in 
contributions or benefits with respect to 
which the requirements of section 40 I (I) 
(relating to permitted disparity for Social 
Security. benefits and related matters) are 
met. 

Section 411 (b )(5)(E) provides that a 
plan is not treated as failing to meet the re
quirements of section 411 (b)( I )(H) solely 
because the plan provides for indexing of 
accrued benefits under the plan. Under 
section 41l(b)(5)(E)(iii), indexing means 
the periodic adjustment of the accrued 
benefit by means of the application of a 
recognized investment index or methodol
ogy. Section 411 (b )(5)(E)(ii) requires that, 
except in the case of a variable annuity, 
the indexing not result in a smaller benefit 
than the accrued benefit determined with
out regard to the indexing. 

Section 701(a) ofPPA '06 added provi
sions to the Employee Retirement Income 
Security Act of 1974, Public Law 93-406 

(88 Stat. 829) (ERISA), that are paral
lel to the above-described sections of the 
Code that were added by section 70 I (b) of 
PPA '06. The guidance provided in these 
proposed regulations with respect to the 
Code would also apply for purposes of the 
parallel amendments to ERISA made by 
section 701(a) of PPA '06. 1 

Section 701(c) of PPA '06 added pro
visions to the Age Discrimination in Em
ployment Act of 1967, Public Law 90-202 
(81 Stat. 602) (ADEA), that are parallel 
to section 411 (b )(5) of the Code. Exec
utive Order 12067 requires all Federal 
departments and agencies to advise and 
offer to consult with the Equal Employ
ment Opportunity Commission (EEOC) 
during the development of any proposed 
rules, regulations, policies, procedures 
or orders concerning equal employment 
opportunity. The IRS and the Treasury De
partment have consulted with the EEOC 
prior to the issuance of these proposed 
regulations. 

Section 701(d) of PPA '06 provides 
that nothing in the amendments made by 
section 701 should be construed to create 
an inference concerning the treatment of 
applicable defined benefit plans or conver
sions of plans into applicable defined ben
efit plans under section 411 (b)( 1 )(H), or 
concerning the determination of whether 
an applicable defined benefit plan fails to 
meet the requirements of section 411 (a)(2), 
41l(c), or 417(e) as in effect before such 
amendments solely because the present 
value of the accrued benefit (or any por
tion thereof) of any participant is, under 
the terms of the plan, equal to the amount 
expressed as the balance in a hypothetical 
account or as an accumulated percentage 
of the participant's final average compen
sation. 

Section 701(e) of PPA '06 sets forth 
the effective date provisions with respect 
to amendments made by section 701 of 
PPA '06. Section 701(e)(l) specifies that 
the amendments made by section 701 
generally apply to periods beginning on 
or after June 29, 2005. Thus, the age 
discrimination safe harbors under section 
411 (b )(5)(A) and section 411 (b )(5)(E) are 
effective for periods beginning on or after 
June 29, 2005. Section 701(e)(2) pro
vides that the special present value rules 

I Under section 101 of Reorgani7ation Plan No. 4 of 1978 (43 FR 47713), the Secretary of the Treasury has interpretive jurisdiction over the subject matter addressed by these proposed 
regulations for purposes of ERISA. as well as the Code. 
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of section 411(a)(13)(A) are effective for 
distributions made after August 17. 2006. 

Under section 701(e)(3) ofPPA '06. in 
the case of a plan in existence on June 29. 
2005. the 3-year vesting rule under section 
411 (a)( 13)( B) and the market rate of return 
limitation under section 411(b)(5l(B)(i) 
are generally effective for years beginning 
after December 31. 2007. In the case of 
a plan not in existence on June 21). 2005. 
those sections are effective for periods 
beginning on or after June 29. 2005. Sec
tion 701(e)(4) of PPA '06 contains special 
effective date provisions for collectively 
bargained plans that modify these effec
tive dates. 

Under section 701(e)(5) of PPA '06. 
sections 411(b)(5)(B)(ii). (iii). and (iv) 
apply to a conversion amendment that is 
adopted after. and takes effect after. June 
29.2005. 

Section 702 of PPA '06 provides for 
regulations to be prescribed by August 16. 
2007. addressing the application of rules 
set forth in section 70 I of PPA '06 where 
the conversion of a defined benefit pension 
plan into an applicable defined benefit plan 
is made with respect to a group of employ
ees who become employees by reason of a 
merger. acquisition. or similar transaction. 

Proposed regulations (EE-184-86. 
1988-1 C.B. 881) under sections 
411(b)(\)(H) and 4ll(b)(2) were pub
lished by the Treasury Department and the 
IRS in the Federal Register on April 11. 
1988 (53 FR 11876). as part of a package 
of regulations that also included pro
posed regulations under sections 410(a). 
411(a)(2). 411(a)(8). and 411(c) (relating 
to the maximum age for participation. 
vesting. normal retirement age, and actu
arial adjustments after normal retirement 
age, respectively).~ 

Notice 96-8. 1996-1 C.B. 359, see 
*601.601(d)(2)(ii)(b) of this chapter. de
scribed the application of sections 411 
and 417(e) to a single sum distribution 
under a cash balance plan where inter
est credits under the plan are frontloaded 
(that is, where future interest credits to an 
employee's hypothetical account balance 
are not conditioned upon future service 
and thus accrue at the same time that the 

benefits attributable to a hypothetical al
location to the account accrue). Under 
the analysis set forth in Notice 96-8, in 
order to comply with sections 411(a) and 
'+17(e) in calculating the amount of a sin
gle sum distribution under a cash balance 
plan. the balance of an employee's hy
pothetical account must be projected to 
normal retirement age and converted to an 
annuity under the terms of the plan, and 
then the employee must be paid at least 
the present value of the projected annuity. 
determined in accordance with section 
417(e). Under that analysis. where a cash 
balance plan provides frontloaded interest 
credits using an interest rate that is higher 
than the section 417(e) applicable interest 
rate, payment of a single sum distribution 
equal to the current hypothetical account 
balance as a complete distribution of the 
employee's accrued benefit may result in 
a violation of section 417(e) or a forfeiture 
in violation of section 411 (a). In addi
tion, Notice 96-8 proposed a safe harbor 
which provided that, if frontloaded inter
est credits are provided under a plan at a 
rate no greater than the sum of identified 
standard indices and associated margins, 
no violation of section 411(a) or 417(e) 
would result if the employee's entire ac
crued benefit is distributed in the form 
of a single sum distribution equal to the 
employee's hypothetical account balance, 
provided the plan uses appropriate annuity 
conversion factors. Since the issuance of 
Notice 96-8, four federal appellate courts 
have followed the analysis set out in the 
Notice: Esden v. Bank of Boston, 229 
F.3d 154 (2d Cir. 2000), cert. dismissed, 
531 U.S. 1061 (2001); West v. AK Steel 

Corp. Ret. Accumulation Pension Plan. 
484 F.3d 395 (6th Cir. 2007), reh 'f? and 
reh'X ell bune denied, No. 06-3442, 2007 
U.S. App. LEXIS 20447 (6th Cir. Aug. 8, 
2007); Berger v. Xerox Corp. Ret. Income 
Guarantee Plan, 338 F.3d 755 (7th Cir. 
20(3). reh 'X and reh'g en banc denied, 
No. 02-3674. 2003 U.S. App. LEXIS 
19374 Oth Cir. Sept. 15,2003); Lyons v. 
GeorRia-Pacijic Salaried Employees Ret. 
Plan, 221 F.3d 1235 (11 th Cir. 2000). cert. 
denied. 532 U.S. 967 (2001). 

Notice 2007-6. 2007-3 tRD. 
272 (January 16, 2007), see 
§601.601(d)(2)(ii)(/J) of this chapter. 
provides transitional guidance with re
spect to certain requirements of sections 
411(a)(l3) and 4ll(b)(5) and section 
701 (b) of PPA '06. Notice 2007-6 
includes certain special definitions. in
cluding: acculIlulated bellljit, whieh is 
defined as a participant's benefit accrued 
to date under a plan; IlImp sum-based 

plan, which is defined as a defined 
benefit plan under the terms of which the 
accumulated benefit of a participant is 
expressed as the balance of a hypothetical 
account maintained for the participant or 
as the current value of the accumulated 
percentage of the participant's final aver
age compensation; and statutOl>' hybrid 

plan. which is a lump sum-based plan 
or a plan which has an effect similar to 
a lump sum-based plan. Notice 2007-6 
provides guidance on a number of issues, 
including a rule under which a plan that 
provides for indexed benefits described in 
section 411 (b)(5 )(E) is a statutory hybrid 
plan (because it has an effect similar to 
a lump sum-based plan). unless the plan 
either solely provides for post-retirement 
adjustment of the amounts payable to a 
participant or is a variable annuity plan 
under which the assumed interest rate 
used to determine adjustments is at least 5 
percent. The notice provides a safe harbor 
for applying the rules set forth in section 
701 of PPA '06 where the conversion of 
a defined benefit pension plan into an 
applicable defined benefit plan is made 
with respect to a group of employees who 
become employees by reason of a merger, 
acquisition, or similar transaction. This 
transitional guidance, along with other 
guidance provided in Part III of Notice 
2007-6, applies pending the issuance of 
further guidance and, thus, will cease to 
apply when these regulations are finalized 
and become effective. 

Explanation of Provisions 

Overview 

In general, these proposed regula
tions would incorporate the transitional 

: On De,'l'rneer I I. coo:. Ihe Tr,',I'"" Der,mrnen! ,mJ the IRS ,,,ued prop,,,ed regulation, regarding the age discrimination requirements of section 411 (b)( I )(H) that specifically addressed 
(.I,h hJI,llll'l' rl.Hh J' pJri ,)\ J r.h:~Jt:t' \11 fl'guIJllon .... that ..11...,0 addrt'"t"d ",("cllOn -l.O)(al(-l) nondi'('nmlnJtion lTo~s-testing rules applicable to cash balance plan~ (67 FR 76]23). The 2002 
prnfll)\l'd rL'guLlthlll' \\L'rl' IllfL'Thkd [ll rL'phL'L' the 19XX propo,cd regubtion .... In Ann. 2003-22.2003-1 C.B. H47. :-,cc ~601.601(d)(2)(ii)(b) of thiS chapter, the Treasury Department and 
the IRS JllIlO11lkl'J the" IlhJr.,,\Cd 01 Ihe cOO: propo,ed regulatIOn, under ,ection 4Ul(3)14,. and ,n Ann. 2()()4....57. 20(J4....2 CB. 15. see §601.601(d)(2)(ii)(h) of this chapter, the Treasury 
Dl'f),U11ll~.:nt .Ilhi the [R~ ,lnn\lulh:cd lhl? \\llhJr,l\\.I] ollh~ 2()()2 propo"t'd regulatIOn ... reli.llin~ to age dJ"lTlIfIlnatlOn. 
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guidance provided under Notice 2007~6. 
However, the proposed regulations would 
utilize new terminology (such as statu
tory hybrid benefit formula and lump 
sum-based benefit formula) to take into 
account situations where plans provide 
more than one benefit formula. These 
proposed regulations would also provide 
additional guidance with respect to sec
tions 4ll(a)(13) and 4ll(b)(5), taking into 
account comments received in response to 
Notice 2007~6. 

Section 411( a)( 13): Special vesting rules 
for applicable defined benefit plans and 
applicable definitions 

The proposed regulations would reflect 
new section 411 (a)(13)(A) by providing 
that an applicable defined benefit plan 
does not violate the requirements of sec
tion 411 (a)(2), or the requirements of 
section 411(c) or 4l7(e), with respect to 
a participant's accrued benefit derived 
from employer contributions, merely be
cause the plan determines the present 
value of benefits determined under a lump 
sum-based benefit formula as the amount 
of the hypothetical account maintained for 
the participant or as the current value of 
the accumulated percentage of the partic
ipant's final average compensation under 
that formula. However, section 4l1(a)(13) 
does not alter the definition of an accrued 
benefit under section 411 (a)(7)(A) (which 
generally defines a participant's accrued 
benefit as the annual benefit commencing 
at normal retirement age), nor does it al
ter the definition of a normal retirement 
benefit under section 411 (a)(9) (which 
generally defines a participant's normal 
retirement benefit as the benefit under the 
plan commencing at normal retirement 
age). 

Section 4ll(b)(5)(G) provides that, for 
purposes of section 411(b)(5), any ref
erence to the accrued benefit means the 
benefit accrued to date. The proposed 
regulations refer to this as the accumu
lated benefit, which is distinct from the 
participant's accrued benefit under sec
tion 411(a)(7) (an annuity beginning at 
normal retirement age that is actuarially 
equivalent to the participant's accumu
lated benefit). 

The regulations define a lump 
sum-based benefit formula as a benefit 
formula used to determine all or any part 

of a participant's accumulated benefit un
der which the benefit provided under the 
formula is expressed as the balance of a 
hypothetical account maintained for the 
participant or as the current value of the 
accumulated percentage of the partici
pant's final average compensation. Under 
the proposed regulations, whether a ben
efit formula is a lump sum-based benefit 
formula would be determined based on 
how the accumulated benefit of a partic
ipant is expressed under the terms of the 
plan, and would not depend on whether 
the plan provides an optional form of ben
efit in the form of a single sum payment. 
Similarly, a formula would not fail to be 
a lump sum-based benefit formula merely 
because the plan's terms state that the 
accrued benefit is an annuity at normal 
retirement age that is actuarially equiva
lent to a hypothetical account balance. In 
addition. the regulations would provide 
that a participant is not treated as having 
a lump sum-based benefit formula merely 
because the participant is entitled to a ben
efit under a defined benefit plan that is not 
less than the benefit properly attributable 
to after-tax employee contributions. 

Section 4ll(a)(l3)(A) applies only 
with respect to a benefit provided under a 
lump sum-based benefit formula. Accord
ingly, if the present value rules of section 
417(e) apply to a form of benefit under 
a plan and the plan provides benefits un
der a benefit formula that is not a lump 
sum-based benefit formula (including, for 
example, a plan that provides for indexing 
as described in section 411(b)(5)(E», then 
the plan must set forth a methodology 
to determine the projected benefit under 
that formula at normal retirement age for 
purposes of applying the rules of section 
417(e), as described in the "Analysis" sec
tion of Notice 96~8. 

The proposed regulations use the term 
statutory hybrid benefit formula to de
scribe the portion of a defined benefit plan 
that is an applicable defined benefit plan 
described in section 4ll(a)(13)(C)(i) or 
the portion of the plan that has a similar 
effect. Specifically, the proposed regu
lations would define a statutory hybrid 
benefit formula as a benefit formula that is 
either a lump sum-based benefit formula 
or a formula that has an effect similar to 
a lump sum-based benefit formula. For 
this purpose, under the proposed regula
tions, a benefit formula under a defined 

benefit plan has an effect similar to a 
lump sum-based benefit formula if the for
mula provides that a participant's accrued 
benefit payable at normal retirement age 
(or at benefit commencement, if later) is 
expressed as a benefit that includes peri
odic adjustments (including a formula that 
provides for indexed benefits described 
in section 411(b)(S)(E)) that are reason
ably expected to result in a smaller annual 
benefit at normal retirement age (or at 
commencement of benefits, if later) for 
the participant, when compared to a sim
ilarly situated, younger individual who is 
or could be a participant in the plan. Thus, 
a benefit fommla under a plan has an ef
fect similar to a lump sum-based benefit 
formula if the right to future adjustments 
accrues at the same time as the benefit that 
is subject to the adjustments. 

The proposed regulations would set 
forth certain additional rules that are used 
in determining whether a benefit formula 
has an effect similar to a lump sum-based 
benefit formula. For example, the pro
posed regulations provide that a benefit 
formula that does not include periodic ad
justments is treated as a formula with an 
effect similar to a lump sum-based ben
efit formula if the formula is otherwise 
described in the preceding paragraph and 
the adjustments are provided pursuant to a 
pattern of repeated plan amendments. See 
§1.4ll(d)-4, A~I(c)(1). The proposed 
regulations would provide that, for pur
poses of determining whether a benefit 
formula has an effect similar to a lump 
sum-based benefit formula, indexing that 
applies to adjust benefits after the annuity 
starting date (for example, cost-of-living 
increases) is disregarded. In addition, the 
proposed regulations would provide that 
a benefit formula under a defined benefit 
plan that provides for a benefit properly 
attributable to after-tax employee contri
butions does not have an effect similar to 
a lump sum-based benefit formula. The 
proposed regulations would also provide 
that adjustments under a variable annuity 
do not have an effect similar to a lump 
sum-based benefit formula if the assumed 
interest rate used to determine the ad
justments is at least 5 percent. Such an 
annuity does not have an effect similar to 
a lump sum-based benefit formula even if 
post-annuity starting date adjustments are 
made using a specified assumed interest 
rate that is less than 5 percent. 
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Pursuant to new section 411 (a)( 13 )(B), 
the proposed regulations would provide 
that, in the case of a participant whose ac
crued benefit (or any portion thereof) un
der a defined benefit plan is determined 
under a statutory hybrid benefit fonnula, 
the plan is not treated as meeting the re
quirements of section 411 (a)( 2) unless the 
plan provides that the participant has a 
nonforfeitable right to 100 percent of the 
participant's accrued benefit if the partici
pant has 3 or more years of service. This 
requirement would apply on a participant
by-participant basis and would apply to 

the participant's entire benefit (not just the 
portion of the participant's benefit that is 
determined under a statutory hybrid ben
efit fonnula). Furthennore, if the par
ticipant is entitled to the greater of two 
benefits under a plan, one of which is a 
benefit calculated under a statutory hy
brid benefit fonnula, the proposed regula
tions would provide that the 3-year vest
ing requirement applies to that participant 
even if the participant's benefit under the 
statutory hybrid benefit fonnula is ulti
mately smaller than under the other for
mula. The proposed regulations do not ad
dress how the 3-year vesting requirement 
applies in the case of floor-offset arrange
ments) See the discussion in this pream
ble under the heading "Comments and Re
quests for Public Hearing." 

Section 4 J J (b)( 5): SaJe harbor Jar age 
discrimination, conversion protection, 
and market rate oj return limitation 

A. SaJe harbor Jar age discrimination 

The proposed regulations under new 
section 41 I(b)(S)(A) would provide that a 
plan is not treated as failing to meet the re
quirements of section 411 (b)( I )(H)(i) with 
respect to certain benefit fonnulas if, as 
detennined as of any date, a participant's 
accumulated benefit expressed under one 
of those formulas would not be less than 
any similarly situated, younger partic
ipant's accumulated benefit expressed 
under the same fonnula. A plan that does 
not satisfy this test is required to satisfy the 
general nondiscrimination test of section 
411(b)(l)(H)(i). 

Under the proposed regulations, the 
safe harbor standard for satisfying sec
tion 411(b)(S)(A) would be available only 
where a participant's accumulated benefit 
under the tenns of the plan is expressed as 
an annuity payable at nonnal retirement 
age (or current age, if later), the balance of 
a hypothetical account, or the current value 
of the accumulated percentage of the em
ployee's fmal average compensation. For 
this purpose, if the accumulated benefit 
of a participant is expressed as an annu
ity payable at normal retirement age (or 
current age, if later) under the plan terms, 
then the comparison of benefits is made 
using such an annuity. If the accumulated 
benefit of a participant is expressed under 
the plan tenns as the balance of a hypo
thetical account or the current value of 
an accumulated percentage of the partic
ipant's final average compensation, then 
the comparison of benefits is made using 
the balance of a hypothetical account or 
the current value of the accumulated per
centage of the participant's final average 
compensation, respectively. 

The proposed regulations would require 
a comparison of the accumulated benefit 
of each possible participant in the plan to 
the accumulated benefit of each other simi
larly situated, younger individual who is or 
could be a participant in the plan. For this 
purpose, the proposed regulations would 
provide that an individual is similarly situ
ated to another individual if the individual 
is identical to that other individual in ev
ery respect that is relevant in detennining 
a participant's benefit under the plan (in
cluding but not limited to period of service, 
compensation, position, date of hire, work 
history, and any other respect) except for 
age.4 In detennining whether an individual 
is similarly situated to another individual, 
any characteristic that is relevant for deter
mining benefits under the plan and that is 
based directly or indirectly on age is disre
garded. For example, if a particular benefit 
formula applies to a participant on account 
of the participant'S age, an individual to 
whom the benefit fonnula does not apply 
and who is identical to a participant in all 
respects other than age is similarly situated 
to the participant. By contrast, an individ
ual is not similarly situated to a participant 

if a different benefit fonnula applies to the 
individual and the application of the dif
ferent formula is based neither directly nor 
indirectly on age. 

The comparison of accumulated bene
fits is made without regard to any subsi
dized portion of any early retirement ben
efit that is included in a participant's accu
mulated benefit. For this purpose, the sub
sidized portion of an early retirement bene
fit is the retirement-type subsidy within the 
meaning of §1.411(d)-3(g)(6) that is con
tingent on a participant's severance from 
employment and commencement of bene
fits before nonnal retirement age. 

In addition, the comparison of accumu
lated benefits generally must be made us
ing the same fonn of benefit. Thus, the 
safe harbor is not available for compar
ing the accumulated benefit of a partici
pant expressed as an annuity at normal re
tirement age with the accumulated benefit 
of a similarly situated, younger participant 
expressed as a hypothetical account bal
ance. Nevertheless, the proposed regula
tions would permit a plan that provides the 
sum of benefits that are expressed in two 
or more different fonns of benefit to sat
isfy the safe harbor if the plan would sepa
rately satisfy the safe harbor for each sep
arate fonn of benefit. Similarly, the pro
posed regulations would permit a plan that 
provides the greater of benefits that are ex
pressed in two or more different forms of 
benefit to satisfy the safe harbor if the plan 
would separately satisfy the safe harbor for 
each separate form of benefit. For this pur
pose, a similarly situated, younger partic
ipant is treated as having an accumulated 
benefit of zero with respect to a benefit for
mula that does not apply to the participant. 
Thus, the safe harbor would be available if 
an older participant is entitled to benefits 
under more than one type of benefit for
mula, even if not all of those types of ben
efit formulas are available to every simi
larly situated participant who is younger. 

The proposed regulations would reflect 
new section 411 (b )(S)(C), which provides 
that a plan is not treated as failing to meet 
the requirements of section 411 (b)(I )(H) 
solely because the plan provides offsets 
of benefits under the plan to the extent 
such offsets are allowable in applying 

, See Re\. Rul. 76-"59. 1976-" C.B III. ,eo ~60 1.601 (d)! 2 )!ii)(b', of this chapter. for certain standards applicable to floor·offset arrangements. 

-l For e\3mpk. if a plan pro\ ides for an election extended to all participants that affects a participant's accumulated benefit, then someone who makes such an election is similarly situated to 
a panlClpant \\ho makes such an eJection. and someone who does not make an election is similarly situated to a participant who does not make such an election. 
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the requirements under section 401 and 
the applicable requirements of the Em
ployee Retirement Income Security Act 
of 1974, Public Law 93-406 (88 Stat. 
829) (ERISA) and the Age Discrimina
tion in Employment Act of 1967, Public 
Law 90-202 (81 Stat. 602) (ADEA). The 
proposed regulations incorporate the pro
visions of section 411 (b)(5)(D) (relating to 
permitted disparity under section 40 I (I» 
without providing additional guidance. 

The proposed regulations would reflect 
new section 411(b)(5)(E), which provides 
for the disregard of certain indexing of 
benefits for purposes of the age discrimi
nation rules of section 411 (b)(1 )(H). The 
proposed regulations limit the disregard of 
indexing to formulas under defined benefit 
plans other than lump sum-based formulas. 
In addition, the proposed regulations limit 
the disregard of indexing to situations in 
which the extent of the indexing for a par
ticipant would not be less than the indexing 
applicable to a similarly situated, younger 
participant. Thus, the disregard of index
ing is only available if the indexing is nei
ther terminated nor reduced on account of 
the attainment of any age. 

Section 411 (b )(5)(E) requires that the 
indexing methodology be a recognized 
methodology. The proposed regulations 
would treat only the following index
ing methodologies as recognized for 
this purpose: indexing using an eligi
ble cost-of-living index as described in 
§IAOl(a)(9)-6, A-14(b); indexing using 
the rate of return on the aggregate assets 
of the plan; and indexing using the rate 
of return on the annuity contract for the 
employee issued by an insurance company 
licensed under the laws of a State. 

Under the proposed regulations, the 
section 411(b)(5)(E)(ii) protection against 
loss ("no-loss") requirement for an in
dexed plan (which provides that the index
ing not result in a smaller accrued benefit) 
would be implemented by applying the 
"preservation of capital" rule of section 
41l(b)(5)(B)(i)(I1) to indexed plans. (The 
preservation of capital rule is discussed 
in this preamble paragraph heading "e. 
Market rate of return limitation.") For 
this purpose, the exemption from the ap
plication of the no-loss rule for variable 
annuities would be limited to situations 
in which the variable annuity adjustment 
is based on the rate of return on the ag
gregate assets of the plan or the annuity 

contract. Thus, the exemption from the 
application of the no-loss rule would not 
apply if the variable annuity adjustment 
is based on the rate of return of a portion 
of the assets of the plan. In addition, this 
exemption would also apply for purposes 
of the preservation of capital requirement 
that applies to statutory hybrid plans. 

B. Conversion protection 

The regulations would provide guid
ance on the new conversion protections 
under section 411(b)(5)(B)(ii), (iii), and 
(iv). Under the proposed regulations, a 
participant whose benefits are affected by 
a conversion amendment which occurred 
after June 29, 2005, must generally be 
provided with a benefit after the conver
sion that is at least equal to the sum of 
the benefits accrued through the date of 
the conversion and benefits earned after 
the conversion, with no permitted inter
action between these two portions. This 
would assure participants that there will be 
no "wear-away" as a result of a conver
sion, both with respect to the participant's 
accrued benefits and any early retirement 
subsidy to which the participant is entitled 
based on the pre-conversion benefits. 

The proposed regulations would pro
vide an alternative mechanism under 
which the plan provides for the establish
ment of an opening hypothetical account 
balance as part of the conversion and 
keeps separate track of (I) The opening 
hypothetical account balance and inter
est credits attributable thereto, and (2) 
The post-conversion hypothetical contri
butions and interest credits attributable 
thereto. Under this alternative, the plan 
must provide that, when a participant com
mences benefits, the plan will determine 
whether the benefit attributable to the 
opening hypothetical account payable in 
the particular optional form of benefit se
lected is greater than or equal to the benefit 
accrued under the plan prior to the date of 
conversion and payable in the same gen
eralized optional form of benefit (within 
the meaning of §1.411(d)-3(g)(8» at the 
same annuity starting date. For example, 
if a participant elects a straight life annuity 
payable at age 60, the plan must deter
mine if the straight life annuity payable at 
age 60 that is attributable to the opening 
hypothetical account balance is greater 
than or equal to the straight life annuity 

payable at age 60 based on service prior 
to the conversion and determined under 
the terms of the pre-conversion plan. If 
the benefit attributable to the opening hy
pothetical account balance is greater, then 
the plan must provide that such benefit is 
paid in lieu of the pre-conversion bene
fit together with the benefit attributable 
to post-conversion contribution credits. 
If the benefit attributable to the opening 
hypothetical account balance is less, then 
the plan must provide that such benefit 
will be increased sufficiently to provide 
the pre-conversion benefit. In such a case, 
the participant must also be entitled to 
the benefit attributable to post-conversion 
contribution credits. 

The proposed regulations would pro
vide that, if an optional form of benefit 
is available on the annuity starting date 
with respect to the benefit attributable to 
the opening hypothetical account balance 
or opening accumulated percentage, but no 
optional form within the same generalized 
optional form of benefit was available at 
that annuity starting date under the terms 
of a plan as in effect immediately prior to 
the effecti ve date of the conversion amend
ment, then the comparison must still be 
made by assuming that the pre-conversion 
plan had such an optional form of bene
fit. For example, if the pre-conversion plan 
did not provide for a single sum distribu
tion option, the alternative would require 
that any single sum distribution option that 
is attributable to the opening hypothetical 
account balance be greater than or equal 
to the present value of the pre-conversion 
benefit, where present value is determined 
in accordance with section 417(e). 

The IRS and the Treasury Department 
are seeking comments on another alter
native means of satisfying the conversion 
requirements that would involve estab
lishing an opening hypothetical account 
balance, but in limited situations would 
not require the subsequent comparison. 
Any such alternative would be permitted 
only if it were designed to provide ade
quate protection to participants in plans 
that adopt conversion amendments. For 
example, such an alternative might be 
limited to situations in which the partici
pant elects a single sum distribution, and 
where the pre-conversion plan either did 
not provide a single sum option or had a 
single sum option that was based on the 
benefit payable at normal retirement age 
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(rather than the benefit payable at early 
retirement age). In those situation~. the 
alternative might provide that the compar
ison is not necessary if (I) The opening 
hypothetical account balance is equal to 
the present value of the pre-conversion 
benefit determined in accordance with 
section 4l7(e). (2) The interest credits on 
the opening hypothetical account balance 
are reasonably expected to be no lower 
than the interest rate used to determine the 
opening hypothetical account balance. and 
(3) Either the plan provides a death benefit 
equal to the hypothetical account balance 
or no pre-retirement mortality decrement 
is applied in establishing the opening 
hypothetic.:al ac.:c.:ount balance. Such an 
alternative could result in a single sum 
distribution attributable to the pre-conver
sion benefit that is lower, or higher, than 
the present value of the pre-conversion 
benefit, depending on whether the actual 
interest credits applicable to the opening 
hypothetical account balance during the 
interim are lower, or higher, than the inter
est rate used in determining the opening 
hypothetical account balance and whether 
the applicable interest rate and applicable 
mortality table under section 417(e)(3) 
have changed in the interim. 

The proposed regulations also would 
provide guidance on what constitutes 
a conversion amendment under section 
411(b)(5)(B)(v). Under the proposed 
regulations. whether an amendment is a 
conversion amendment is determined on 
a participant-by-participant basis. The 
proposed regulations would provide that 
an amendment (or amendments) is a con
version amendment with respect to a 
participant if it meets two criteria: ( I ) 
The amendment reduces or eliminates the 
benefits that. but for the amendment. the 
participant would have accrued after the 
effective date of the amendment under a 
benefit formula that is not a statutory hy
brid benefit formula and under which the 
partic.:ipant was accruing benefits prior to 
the amendment, and (2) After the effective 
date of the amendment, all or a portion 
of the participant's benefit accruals under 
the plan are determined under a statutory 
hybrid benefit formula. 

The proposed regulations would pro
vide that only amendments that reduce or 
eliminate accrued benefits described in 
section .f II (a)(7). or retirement-type sub
sidies described in section 41I(d)(6)(B)(i). 
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that would otherwise accrue as a result of 
future service are treated as amendments 
that reduce or eliminate the participant's 
benefits that would have accrued after the 
effective date of the amendment under 
a benefit fonnula that is not a statutory 
hybrid benefit formula. Under the pro
posed regulations, a plan is treated as 
having been amended for this purpose if, 
under the terms of the plan, a change in 
the conditions of a participant's employ
ment results in a reduction or elimination 
of the benefits that the participant would 
have accrued in the future under a benefit 
formula that is not a statutory hybrid ben
efit formula (for example, a job transfer 
from an operating division covered by a 
non-statutory hybrid defined benefit plan 
to an operating division that is covered 
by a cash balance formula). However, 
in the absence of coordination between 
the formulas, the special requirements for 
conversion amendments typically will be 
satisfied automatically. 

The proposed regulations would pro
vide rules prohibiting the avoidance of the 
conversion protections through the use of 
multiple plans or multiple employers. Un
der the proposed regulations, an employer 
is treated as having adopted a conversion 
amendment if the employer adopts an 
amendment under which a participant's 
benefits under a plan that is not a statutory 
hybrid plan are coordinated with a sepa
rate plan that is a statutory hybrid plan, 
such as through a reduction (offset) of the 
benefit under the plan that is not a statutory 
hybrid plan. In addition, if an employee's 
employer changes as a result of a merger, 
acquisition, or other transaction described 
in §1.41O(b)-2(f), then the two employers 
would be treated as a single employer for 
this purpose. Thus, for example, in an 
acquisition, if the buyer adopts an amend
ment to its statutory hybrid plan under 
which a participant's benefits under the 
seller's plan (that is not a statutory hybrid 
plan) are coordinated with benefits under 
the buyer's plan, such as through a reduc
tion (offset) of the buyer's plan benefits, 
the seller and buyer would be treated as a 
single employer and as having adopted a 
conversion amendment. However, if there 
is no coordination between the plans, there 
is no conversion amendment. 

The proposed regulations would pro
vide that a conversion amendment also 
includes multiple amendments that result 

in a conversion amendment, even if the 
amendments would not be conversion 
amendments individually. Under the pro
posed regulations. if an amendment to 
provide a benefit under a statutory hybrid 
benefit fonnula is adopted within 3 years 
after adoption of an amendment to re
duce non-statutory hybrid benefit formula 
benefits, then those amendments would 
be consolidated in detennining whether a 
conversion amendment has been adopted. 
In the case of an amendment to provide 
a benefit under a statutory hybrid benefit 
formula that is adopted more than 3 years 
after adoption of an amendment to reduce 
non-statutory hybrid benefit formula ben
efits, there would be a presumption that 
the amendments are not consolidated un
less the facts and circumstances indicate 
that adoption of an amendment to provide 
a statutory hybrid benefit fonnula was 
intended at the time of the reduction in the 
non-statutory hybrid benefit fonnula. 

The proposed regulations would pro
vide that the effective date of a conver
sion amendment is, with respect to a par
ticipant, the date as of which the reduc
tion occurs of the benefits that the partic
ipant would have accrued after the effec
tive date of the amendment under a benefit 
formula that is not a statutory hybrid ben
efit formula. In accordance with section 
411(d)(6), the proposed regulations would 
provide that the date of a reduction of those 
benefits cannot be earlier than the date of 
adoption of the conversion amendment. 

C. Market rate of return limitation 

The proposed regulations would reflect 
the rule in section 411(b)(5)(B)(i)(I) under 
which a statutory hybrid plan is treated as 
failing to satisfy section 411 (b)( 1 )(H) if it 
provides an interest crediting rate that is 
in excess of a market rate of return. The 
proposed regulations would define an in
terest crediting rate as the rate by which 
a participant's benefit is increased under 
the ongoing terms of a plan to the ex
tent the amount of the increase is not con
ditioned on current service, regardless of 
how the amount of that increase is calcu
lated. Thus, whether the amount is an in
terest credit for this purpose is determined 
without regard to whether the amount is 
calculated by reference to a rate of inter
est, a rate of return, an index, or otherwise. 



The proposed regulations would require 
a plan to specify the timing for determin
ing the plan's interest crediting rate that 
will apply for each plan year (or portion 
of a plan year) using one of two permit
ted methods - either pursuant to a daily 
interest crediting rate based on permis
sible interest crediting rates specified in 
the proposed regulations, or pursuant to a 
specified lookback month and stability pe
riod. For this purpose, the plan's lookback 
month and stability period must satisfy the 
rules for selecting the lookback month and 
stability period under §1.417(e)-I(d)(4). 
However, the stability period and look
back month need not be the same as those 
used under the plan for purposes of section 
417(e)(3). 

In addition, the proposed regulations 
would require a plan to specify the peri
odic (at least annual) frequency at which 
interest credits are made under the plan. 
If, under a plan, interest is credited more 
frequently than annually (for example, 
monthly or quarterly), then the interest 
credit for that period must be a pro rata 
portion of the annual interest credit. Thus, 
for example, in the case of a plan the terms 
of which provide for interest to be credited 
at an interest crediting rate that would be 
permitted under the proposed regulations, 
if the plan provides for monthly interest 
credits and if the interest rate for a plan 
year has a value of 6 percent, then the 
accumulated benefits at the beginning of 
each month would be increased by 0.5 
percent per month during the plan year. 
The proposed regulations would provide 
that interest credits are not treated as cre
ating an effective rate of return in excess 
of a market rate of return merely because 
an otherwise permissible interest crediting 
rate is compounded more frequently than 
annually. 

The proposed regulations would pro
vide that an interest crediting rate for a plan 
year is not in excess of a market rate of re
turn if it is based on specified indices. As 
in Notice 2007-6, these include the safe 
harbor rates described in Notice 96-8, the 
interest rates on 30-Year Treasury securi
ties, and the rate of interest on long-term 
investment grade corporate bonds (as de
scribed in section 412(b)( 5)(B)( ii)(II) prior 

to amendment by PPA '06 for plan years 
beginning before January I, 2008, and the 
third-segment bond rate used under sec
tion 430 for subsequent plan years). For 
this purpose, the third-segment bond rate 
is permitted to be determined with or with
out regard to the transition rules of section 
430(h)(2)(G). 

These rates would be required to change 
on at least an annual basis.s These rates are 
market yields to maturity on outstanding 
bonds and do not reflect the change in the 
market value of an outstanding bond as a 
result of future changes in the interest rate 
environment or in a bond issuer's risk pro
file.6 As noted in the preceding paragraph, 
the proposed rules generally are similar to 
those described in Notice 2007-6 but do 
not provide guidance on a number of issues 
related to market rate of return. It is ex
pected that these issues will be addressed 
in the first part of 2008. 

The proposed regulations would reflect 
the preservation of capital rule in section 
411 (b )(5)(B )(i)(II) that requires a statutory 
hybrid plan to provide that interest cred
its will not result in a hypothetical account 
balance (or similar amount) being less than 
the aggregate amount of the hypothetical 
allocations. Under the proposed regula
tions, this requirement would be applied at 
the participant's annuity starting date. In 
addition, the proposed regulations would 
provide that the combination of this preser
vation of capital protection with a rate of 
return which otherwise satisfies the mar
ket rate of return limitation will not result 
in an effective interest crediting rate that is 
in excess of a market rate of return. 

While the second sentence of section 
411 (b )(5)(B )(i)(I) provides that a statutory 
hybrid plan is not treated as having an 
above-market rate merely because the plan 
provides for a reasonable minimum guar
anteed rate of return or for a rate of return 
that is equal to the greater of a fixed or 
variable rate of return, these proposed reg
ulations do not provide guidance for these 
alternatives. Moreover, the presence of a 
preservation of capital requirement indi
cates that Congress considered that a rate 
of return that could be negative in some 
years (such as a rate of return on an eq
uity portfolio) could be permissible. How-

ever, as discussed in the following para
graphs, the Treasury Department and the 
IRS have concerns that the use of a mini
mum guaranteed rate of return or the use 
of the greater of a fixed and a variable 
rate could result in effective interest cred
iting rates that are above market rates of 
return and are soliciting comments on how 
to avoid that result. 

Some commentators have suggested 
that it should be acceptable for a plan to 
adopt a fixed interest crediting rate that 
would apply without regard to changes 
in the interest rate environment. This is 
particularly important where the plan pro
vides for hypothetical contributions that 
increase with age or service and the plan 
needs a minimum interest crediting rate in 
order to satisfy the accrual rules of section 
411(b). While this issue is reserved under 
these proposed regulations, the approach 
suggested by commentators could be ac
complished in two different ways. Under 
one possibility, the regulations might set 
forth a specific interest crediting rate (such 
as 4 percent or 5 percent) that a plan may 
be permitted to use. Under an alternative 
approach, the regulations might set forth 
a permitted methodology under which a 
plan would be permitted to establish a 
fixed interest crediting rate based on the 
then-applicable level of a permissible rate, 
such as the 3rd segment rate. For example, 
if the 3rd segment rate were 5.5 percent 
at the time the fixed rate is established 
under the plan, then under the alternative 
approach the plan might be permitted to 
fix the interest crediting rate at 5.5 per
cent. Comments are requested on these 
alternatives. In particular, comments are 
requested as to rules that the regulations 
could set forth that would avoid the po
tential for the fixed rate to be established 
at a time when interest rates are unusually 
high, such as occurred in the early 1980s. 

With respect to the option for a plan 
to use an interest crediting rate that is the 
greater of a fixed or variable interest rate, 
the Treasury Department and the IRS be
lieve that the interaction between the two 
interest rates must be taken into account in 
determining whether the effective interest 
crediting rate under a plan which provides 
an interest crediting rate that is equal to the 

5 The requirement that an interest crediting rate change not less frequently than annually is intended to distinguish these rates from fixed rates, which are discussed later in this preamble. See 
also §31.3l21(v)(2}-1 (d)(2)(i)(C)(2) of the Employment Tax Regulations. which permits a rate to be fixed for up to 5 years. 

6 Because this interest rate does not reflect the change in the market value of an outstanding bond when an issuer becomes higher risk or the bond goes into default. the bonds ha\e heen limited 
to investment grade bonds in the top three quality levels where the risk of default is small. 
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greater of a fixed or variable interest rate 
is above a market rate of return. Whether 
a statutory hybrid plan that is providing 
interest credits based on the greater of a 
fixed or variable interest rate effectively 
provides an interest crediting rate that ex
ceeds a market rate of return depends on 
a number of factors, including how high 
the fixed interest rate is, how frequently the 
"greater of' determination is applied, and 
the volatility of the variable interest rate. 

As noted earlier, the proposed regu
lations would provide that including the 
preservation of capital rule does not cause 
the plan's effective interest crediting rate to 
be in excess of a market rate of return. This 
rule reflects the fact that the minimum rate 
under the preservation of capital rule is an 
interest rate of 0 percent which is applied 
on a one-time basis at the annuity start
ing date, and is premised on the expecta
tion that the variable rate would rarely be 
negative for extended periods of time (so 
that the inclusion of the capital preserva
tion rule should not significantly increase 
the effective rate of return under the plan). 
If the variable rate is the rate of interest on 
bonds that would be permitted under the 
proposed regulations, then that expectation 
is easily met. 

By contrast, if the variable interest 
rate is the rate of return on an equity in
vestment, the expectation that the capital 
preservation rule does not significantly in
crease the effective interest crediting rate 
is only applicable if the equity investment 
is a well-diversified portfolio. This is be
cause a well-diversified portfolio should 
have sufficiently limited volatility so that 
the inclusion of the preservation of capi
tal rule should not significantly increase 
the effective rate of return resulting from 
interest credits that are based on that port
folio. Accordingly, if the regulations were 
to permit the use of an interest crediting 
rate based on an asset portfolio as an in
terest credit, the regulations might limit 
the choice of portfolio to the actual plan 
assets (relying on the fiduciary rules to 
ensure that the portfolio is adequately di
versified). Of course, any such regulations 
would only permit the use of an interest 
crediting rate based on an asset portfolio 
if the use of such a rate is prospective and 
is selected before the period during which 
the rate is determined. 

Comments are requested on what other 
asset portfolios have sufficiently con-
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strained volatility that they should be 
permitted to form the basis of a market 
rate of return for interest crediting under 
a statutory hybrid plan and whether it is 
appropriate to base an interest crediting 
rate on the value of an index. For ex
ample, are the assets under a regulated 
investment company (RIC) described in 
section 851 sufficiently diversified such 
that a statutory hybrid plan will not be 
treated as providing an effective interest 
crediting rate in excess of a market rate 
of return where it credits interest based 
on the rate of return on the RIC and also 
provides for the preservation of capital (as 
required for a statutory hybrid plan under 
section 41 1 (b)(5)(B)(i)(IJ))? Similarly, if a 
statutory hybrid plan credits interest based 
on the rate of return on an equity index 
that is not a narrow-based equity index 
(as defined under section 3(a)(55) of the 
Securities Exchange Act of 1934) and 
which also provides for the preservation 
of capital, is the plan providing an interest 
crediting rate that is not in excess of a 
market rate of return? 

If the determination of the greater of 
a fixed interest crediting rate and a vari
able interest crediting rate is made more 
frequently than required to comply with 
the capital preservation rule, the added fre
quency is more likely to result in an effec
tive interest crediting rate that is in excess 
of a market rate of return. For example, if 
a statutory hybrid plan were to credit in
terest each day based on the greater of the 
actual rate of return on the plan assets for 
that day or 0 percent, the effective interest 
crediting rate would be far in excess of a 
market rate of return. 

The Treasury Department and the IRS 
are considering providing that a plan will 
not have an effective interest crediting rate 
in excess of a market rate of return merely 
because it provides annual interest credits 
based on the greater of a reasonable fixed 
rate (such as 3 percent or 4 percent) and 
one of the rates of interest set forth in the 
proposed regulations. However, if a statu
tory hybrid plan were to provide interest 
credits based on the greater of a fixed rate 
(including a fixed rate of 0 percent) and the 
rate of return on plan assets or the value 
of an equity-based index, determined on 
an annual basis, then the effective interest 
crediting rate would typically be in excess 
of a market interest rate. Comments are 
requested on what types of reductions to 

the variable rate would be appropriate in 
order to ensure that the effective interest 
crediting rate under these situations does 
not exceed a market rate of return. In ad
dition, comments are requested on whether 
regulations should establish reductions in 
these situations where the determination 
of whether the fixed or variable interest 
crediting rate is greater is made more fre
quently than annually. 

Pending issuance of guidance address
ing this issue, plan sponsors should be 
cautious in adopting interest crediting 
rates other than those explicitly permitted 
in these proposed regulations. If such a 
rate were adopted, and it did not satisfy 
the requirement not to be in excess of a 
market rate of return under rules provided 
in future guidance, the rate would have to 
be reduced in order to satisfy the require
ment. 

The proposed regulations would pro
vide that, to the extent that interest credits 
(or equivalent amounts) have accrued un
der the terms of a statutory hybrid plan, 
section 411(d)(6) is violated by a plan 
amendment that changes the interest cred
iting rate if the revised rate under any 
circumstances could result in a lower rate 
of return after the applicable amendment 
date of the plan amendment. An excep
tion is provided that would permit certain 
changes in a plan's interest crediting rate 
without violating section 411(d)(6). Under 
this exception, the proposed regulations 
would permit an amendment to change 
the plan's interest crediting rate for future 
periods from the safe harbor market rates 
of interest (for example, rates based on el
igible cost-of-living indices, or rates based 
on Treasury bonds with the margins speci
fied in the proposed regulations) to the rate 
of interest on long-term investment grade 
corporate bonds. Such a change would not 
constitute a reduction in accrued benefits 
in violation of section 411(d)(6) because 
it is expected that the change would result 
in a reduction only in rare and unusual 
circumstances, and the change would be 
permitted only if the amendment is effec
tive not less than 30 days after adoption 
and, on the effective date of the amend
ment, the new interest crediting rate is 
not less than the interest crediting rate 
that would have applied in the absence 
of the amendment. In addition, the IRS 
and the Treasury Department may provide 
additional guidance regarding changes to 



the ongoing interest crediting rate under a 
plan that would or would not constitute a 
reduction of accrued benefits in violation 
of section 411 (d)(6). 

Pension Equity Plans (PEPs) 

These proposed regulations do not in
clude any rules specifically relating to 
plans that are often referred to as pension 
equity plans, or PEPs (other than defining 
a participant's accumulated benefit under a 
PEP as the accumulated percentage of final 
average compensation). Notice 2007-6 
requested comments on the application 
of qualification requirements other than 
sections 411(b)(l)(H) and 417(e) to such 
plans, including the treatment of interest 
credited with respect to terminated vested 
participants. See §601.601(d)(2)(ii)(b) of 
this chapter. The IRS and the Treasury 
Department have received a number of 
comments pursuant to this request. These 
comments indicate that, apart from de
termining the accumulated benefit as a 
percentage of final average compensa
tion, this design often provides explicit 
or implicit interest credits by determining 
the normal retirement benefit to be: (1) 
The accumulated percentage of final av
erage compensation divided by a deferred 
annuity factor (thUS implicitly providing 
interest and mortality credits for deferred 
benefits); or (2) The lesser of (a) the cur
rent single sum benefit projected to normal 
retirement age and using an interest rate set 
forth in the plan or (b) the projected single 
sum benefit based on projected service to 
normal retirement age (taking into account 
the plan's formula for the accumulated 
percentage of final average compensation 
without salary increases), with the lesser 
of these two amounts converted to an an
nuity. The right to future interest credits 
under these designs is earned at the same 
time as the related percentage of final 
average compensation; however, the com
ments indicated that the interest typically 
commences only after active participation 
ceases. 

The IRS and the Treasury Department 
will continue to evaluate comments re
ceived regarding PEPs and are focusing on 
the following questions in situations where 

the interest credit is credited only after ac
tive participation ceases: 

• 

• 

Are these designs properly treated as 
plans under which the accrued benefit 
is expressed "as an accumulated per
centage of the participant's final aver
age compensation" within the meaning 
of section 411(a)(13)(A)? After the 
date on which interest credits com
mence, should these designs be treated 
as plans under which the accrued ben
efit is expressed "as the balance of 
a hypothetical account" within the 
meaning of section 411(a)(l3)(A)? 

Do any of the designs in (1) or (2) of 
the preceding paragraph provide for 
a lower rate of accrual for additional 
years of service (because no interest is 
credited if service is continued)? See 
section 411 (b)(1)(G). Alternatively, 
can this issue be avoided by treating 
the annual rate at which the normal 
retirement benefit accrues as declining 
with each additional year of service? 

• How should the backloading rules 
of section 411(b)(l)(A)-(C) apply to 
these designs and do they raise issues 
on which comments were requested in 
Notice 2007-14, 2007-7 I.R.B. 501? 
See §601.601(d)(2)(ii)(b) of this chap
ter. 

Section 1107 of PPA '06 and Code 
Section 411(d)(6) 

Under section 1107 of PPA '06, a plan 
sponsor is permitted to delay adopting 
a plan amendment pursuant to statutory 
provisions under PPA '06 (or pursuant 
to any regulation issued under PPA '06) 
until the last day of the first plan year 
beginning on or after January 1, 2009 
(January 1, 2011 in the case of govern
mental plans). As described in Rev. Proc. 
2007-44, 2007-28 I.R.B. 54, this amend
ment deadline applies to both interim and 
discretionary amendments that are made 
pursuant to PPA '06 statutory provisions 
or any regulation issued under PPA '06. 
See §601.601(d)(2)(ii)(b) of this chapter. 
If section 1107 of PPA '06 applies to an 

amendment of a plan, section 1107 pro
vides that the plan does not fail to meet 
the requirements of section 411 (d)( 6) by 
reason of such amendment, except as pro
vided by the Secretary of the Treasury.7 

The IRS and the Treasury Department 
are considering whether relief from section 
411 (d)(6) should be provided for particular 
amendments that would be made pursuant 
to section 701 of PPA '06 or these pro
posed regulations. In the following provi
sions of this section of the preamble, the 
IRS and the Treasury Department have set 
forth a description of amendments that are 
and are not entitled to section 411 (d)(6) re
lief. Comments are requested on whether 
section 411(d)(6) relief is or is not appro
priate for any additional amendments re
lated to section 701 of PPA '06 or these 
proposed regulations. 

Until further guidance is provided by 
the IRS and the Treasury Department, sec
tion 411 (d)(6) relief is not available for the 
following amendments that are described 
in section 1107 of PPA '06: 

• A conversion amendment where the 
effective date of the reduction in ben
efits that a participant, but for the 
amendment, would have accrued un
der a benefit formula that is not a 
statutory hybrid benefit formula is ear
lier than the date of adoption of the 
reduction amendment. 

• 

• 

An amendment that reduces a partici
pant's hypothetical account balance or 
accumulated percentage of final aver
age compensation below the amount 
on the date the amendment is adopted. 

An amendment to change the interest 
crediting rate from one of the rates 
specified in Notice 96-8 using a mar
gin that is less than or equal to the 
maximum margin for that rate to the 
same or another rate specified in No
tice 96-8 with an associated margin 
where the excess (if any) of the max
imum margin under the second rate 
over the margin used for that second 
rate exceeds the excess (if any) of the 
maximum margin under the first rate 
over the margin used for that first rate. 

7 Except to the extent permitted under section 411 (d)(6) and §§1.411(d)-3 and 1.411(dH, or under a statutory provision such as section 1107 of PPA '06, section 411(d)(6) prohibits a plan 
amendment that decreases a participant's accrued benefits or that has the effect of eliminating or reducing an early retirement benefit or retirement.type subsidy, or eliminating an optional 
form of benefit, with respect to benefits attributable to service before the amendment. However, an amendment that eliminates or decreases benefits that have not yet accrued does not violate 
section 411(d)(6), provided that the amendment is adopted and effective before the benefits accrue. 
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Until further guidance is provided by 
the IRS and the Treasury Department. sec
tion 41)( dJ(6) relief is available for the fol
lowing amendments that are described in 
section 1107 of PPA '06: 

• As provided in Notice 2007-6. in the 
case of a plan that provides for a single 
sum distribution to a participant that 
exceeds the participant's hypotheti
cal account balance or accumulated 
percentage of final average compen
sation. the plan may be amended to 

eliminate the excess for distributions 
made after August 17. 2006. See 
*601.601 (d)(2 )(ii)(h) of this chapter. 

• An amendment to change the interest 
crediting rate from one of the rates 
specified in Notice 96-8 using a mar
gin that is less than or equal to the max
imum margin for that rate to one of 
the other rates specified in Notice 96-8 
with an associated margin where the 
excess (if any) of the maximum mar
gin under the second rate over the mar
gin used for that second rate does not 
exceed the excess (if any) of the max
imum margin under the first rate over 
the margin used for that first rate. 

These rules under section 1107 of 
PPA '06 will be reflected in future 
guidance on the market rate of return 
rules under section 411(b)(S)(B)(i). The 
IRS and the Treasury Department expect 
that section 411 (d)( 6) relief under section 
1107 of PPA '06 will be available in 
the case of an amendment pursuant to 

that future guidance to change a plan's 
interest crediting rate (including credits 
on pre-August 18. 2006 accruals) from an 
interest rate that is above a market rate of 
return to an interest rate that constitutes 
a market rate of return. provided that any 
retroactive change in the crediting rate 
does not apply for periods before the date 
that section 411(b)(S)(B)(i) first applies 
to the plan. In addition. to the extent 
permitted under future guidance. the IRS 
and the Treasury Department expect that 
section 411 (d)( 6) relief under section 1107 
of PPA '06 will be available in the case of 
an amendment to change the plan's interest 
crediting rate to a rate that is expected 

to be higher than the plan's current rate 
(such as an amendment to change to an 
equity-based rate of return). 

Effective/Applicability Dates 

Pursuant to section 70 I (e)( I ) of 
PPA '06. the amendments made by section 
701 of PPA '06 are generally effective 
for periods beginning on or after June 
29. 2005. However, sections 701(e)(2) 
through 701(e)(5) of PPA '06 set forth a 
number of special effective/applicability 
date rules that are described earlier in the 
Background section of the preamble of 
these proposed regulations. 

These proposed regulations reflect 
the statutory effective dates set forth in 
section 701(e) of PPA '06. Thus, the 
proposed regulations would reflect that 
section 411 (a)(l3 )(A) applies to distri
butions made after August 17. 2006. In 
addition, the proposed regulations would 
reflect that, in the case of a plan that is 
in existence on June 29, 2005, section 
411( a)(l3 )(B) applies to plan years be
ginning on or after January I, 2008. At 
the date of issuance of these proposed 
regulations, bills have been introduced 
in the House of Representatives and the 
Senate which provide that (I) section 
411 (a)( 13 )(B) only applies to a participant 
who performs at least one hour of service 
on or after the effective date of section 
411(a)(l3)(B) with respect to the plan. and 
(2) in the case of a plan other than a plan 
described in section 70 I (e)(3) or 70 I (e)( 4) 
of PPA '06. section 411(a)(l3)(B) applies 
to years ending on or after June 29.2005 8 

Proposed § I A II (a)(\ 3)-1 (e)(l )(iii )(A)(2) 
and §1.411(a)(I3)-I(e)(l)(iii)(B)(2) have 
been reserved in order to accommodate 
these changes. 

These regulations are proposed to be 
effective for plan years beginning on or 
after January I. 2009 (or, if later, the date 
that applies to certain collectively bar
gained plans pursuant to section 70 I (c)( 4) 
of PPA '06). For periods after the statutory 
effective date and before the regulatory 
effective date set forth in the preceding 
sentence. a plan must comply with sec
tions 411(a)(13) and 411(b)(S). During 
these periods, a plan is permitted to rely 
on the provisions set forth in the proposed 
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regulations for purposes of satisfying the 
requirements of sections 411(a)(l3) and 
-l-11(b)(5). 

These regulations should not be Con
strued to create any inference concerning 
the applicable law prior to the effective 
dates of sections 411{a)( 13) and 41 I (bl(5) . 
See also section 701(d) of PPA '06. 

Special Analyses 

It has been determined that these pro
posed regulations are not a significant reg
ulatory action as defined in Executive Or
der 12866. Therefore, a regulatory assess
ment is not required. It also has been deter
mined that section 5S3(b) of the Adminis
trative Procedure Act (5 U.s.C chapter 5) 
does not apply to these regulations, and be
cause the regulation does not impose a col
lection of information on small entities, the 
Regulatory Flexibility Act (S U.S.C. chap
ter 6) does not apply. Pursuant to section 
7805(f) of the Code, these regulations will 
be submitted to the Chief Counsel for Ad
vocacy of the Small Business Administra
tion for comment on its impact on small 
business. 

Comments and Requests for Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written (one signed 
and eight (8) copies) or electronic com
ments that are submitted timely to the IRS. 

The IRS and the Treasury Department 
specifically request comments on the clar
ity of the proposed regulations and how 
they may be made easier to understand. 

In addition to the comments requested 
under the "Conversion protection" and 
"Market rate of return limitation" headings 
of this preamble (and in Part V of Notice 
2007-6), comments are also requested on 
issues not addressed in these proposed 
regulations, including: 

• The application of the 3-year vesting 
requirement in section 411(a)(l3)(B) 
to a plan that is not a statutory hy
brid plan when the plan is part of a 
floor-offset arrangement with a plan 
that includes a lump sum-based benefit 
formula. 



• Whether guidance should be issued un
der section 411(b)(5) as to whether a 
characteristic is indirectly on account 
of age. 

• Whether the age discrimination safe 
harbor in section 411 (b )(5)(A) should 
be available in the case of any plan 
that does not express a participant's ac
cumulated benefit as either an annu
ity payable at normal retirement age 
(or current age, if later), the balance of 
a hypothetical account, or the current 
value of the accumulated percentage of 
a participant's final average compensa
tion. 

All comments will be available for 
public inspection and copying. A public 
hearing will be scheduled if requested in 
writing by any person who timely submits 
written comments. If a public hearing is 
scheduled, notice of the date, time, and 
place of the public hearing will be pub
lished in the Federal Register. 

Drafting Information 

The principal authors of these reg
ulations are Lauson C. Green and 
Linda S. F. Marshall, Office of Division 
Counsell Associate Chief Counsel (Tax 
Exempt and Government Entities). 
However, other personnel from the IRS 
and the Treasury Department participated 
in the development of these regulations. 

* * * * * 
Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part I is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part 1 is amended by adding entries as fol
lows: 

Authority: 26 U.s.c. 7805 * * * 
Section 1.411 (a)( 13 )-1 also issued un

der 26 U.S.C. 411(a)(13). 
Section 1.411 (b )(5)-1 also issued under 

26 V.S.c. 411(b)(5). * * * 
Par. 2. Section 1.411(a)(13)-1 is added 

to read as follows: 

§1.411(a)( 13)-1 Statutory hybrid plans. 

(a) In general. This section sets forth 
certain rules that apply to statutory hybrid 
plans under section 411 (a)(l3). Paragraph 
(b) of this section describes special rules 
for certain statutory hybrid plans that de
termine benefits under a lump sum-based 
benefit formula. Paragraph (c) of this sec
tion describes the vesting requirement for 
statutory hybrid plans. Paragraphs (d) and 
(e) of this section contain definitions and 
effecti ve/applicability dates, respecti vel y. 

(b) Calculation uf benefit by reference 
to hypothetical account balance or accu
mulated percentage. Pursuant to section 
411(a)(l3)(A). a statutory hybrid plan that 
determines any portion of a participant's 
benefits under a lump sum-based benefit 
formula is not treated as failing to meet the 
requirements of section 411 (a)(2), or the 
requirements of section 411(c) or 417(e) 
with respect to the participant's accrued 
benefit derived from employer contribu
tions, solely because, with respect to ben
efits determined under that formula, the 
present value of those benefits is, under 
the terms of the plan, equal to the balance 
of the hypothetical account maintained for 
the participant or to the current value of 
the accumulated percentage of the partic
ipant's final average compensation under 
that formula. 

(c) Three-year vesting require-
ment-(1) In general. Pursuant to section 
411(a)(13)(B), if any portion of the par
ticipant's accrued benefit under a defined 
benefit plan is determined under a statu
tory hybrid benefit formula. the plan is 
not treated as meeting the requirements of 
section 411 (a)(2) unless the plan provides 
that the participant has a nonforfeitable 
right to 100 percent of the participant's 
accrued benefit if the participant has 3 or 
more years of service. Thus, this 3-year 
vesting requirement applies with respect 
to the entire accrued benefit of a partici
pant under a defined benefit plan even if 
only a portion of the participant's accrued 
benefit under the plan is determined under 
a statutory hybrid benefit formula. Sim
ilarly, if the participant's accrued benefit 
under a defined benefit plan is, under the 
plan's terms, the larger of two (or more) 
benefit amounts, where each amount is de
termined under a different benefit formula 
(including a benefit determined pursuant 
to an offset among formulas within the 

plan) and at least one of those formulas is 
a statutory hybrid benefit formula. the par
ticipant's entire accrued benefit under the 
defined benefit plan is subject to the 3-year 
vesting rule of section 411 (a)(13 )(B) and 
this paragraph (c). The rule described 
in the preceding sentence applies even if 
the larger benefit is ultimately the benefit 
determined under a formula that is not a 
statutory hybrid benefit formula. 

(2) Floor-offset arrangements involving 
a statutory hybrid plan. [Reserved] 

(3) Examples. The provisions of this 
paragraph (c) are illustrated by the follow
ing examples: 

Example J. Employer M sponsors Plan X. pur
suant to which each participant's accrued benefit is 
equal to the sum of the benetit provided under two 
benefit formulas. The first henefit formula is a statu
tory hyhrid benefit formula. and the second formula is 
not. Because a portion of each participant's accrued 

benefit provided under Plan X is determined under a 
statutory hybrid benefit formula. the 3-year vesting 
requirement described in paragraph (c)( I) of this sec

tion applies to each participant's entire accrued ben

efit provided under Plan X. 
Ewmple 2. The facts are the same as in Exam

ple 1. except that the henetit formulas described in 

Example J only apply to participants for service per
formed in Division A of Employer M and a differ
ent benefit formula applies to participants for service 
perfonned in Division B of Employer M. Pursuant 
to the tenns of Plan X. the accrued benefit of a par
ticipant attributable to service perfonned in Division 
B is equal to the benefit provided by a benefit for
mula that is not a statutory hybrid benefit fonnula. 
Therefore. the 3-year vesting requirement descrihed 
in paragraph (c)( I) of this section does not apply to 

a participant with an accrued benefit under Plan X if 
the participant's benefit is solely attrihutahle to ser
vice performed in Division B. 

(d) Definitions-(l) In general. The 
definitions in this paragraph (d) apply for 
purposes of this section. 

(2) Lump sum-based benefit formula. 
The tenn lump sum-based benefit formula 
means a lump sum-based benefit formula 
as defined in §1.411(b)(5)-I(e)(3). 

(3) Statutory hyhrid benefit for
mula-(i) In general. A statutory hybrid 
benefit fornmla means a benefit formula 
that is either a lump sum-based benefit 
formula or a formula that is not a lump 
sum-based benefit formula but that has an 
effect similar to a lump sum-based benefit 
fonnula. 

(ii) Effect similar to a lump sum-based 
benefit formula. Except as provided in 
paragraph (d)(3)(iii) of this section. a 
benefit formula under a defined bene
fit plan that is not a lump sum-based 
benefit formula has an effect similar to 
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a lump sum-based benefit formula if 

the formula provides that a participant's 
accumulated benefit (within the mean
ing of §1.4II(b)(S)-I(e)(2» payable at 

normal retirement age (or benefit com
mencement, if later) is expressed as a 

benefit that includes the right to peri
odic adjustments (including a formula 
that provides for indexed benefits under 
§ 1.411 (b )(S )-1 (b )(2)) that are reason

ably expected to result in a smaller an
nual benefit at normal retirement age (or 
benefit commencement, if later) for the 
participant than for a similarly situated, 
younger individual (within the meaning 
of § 1.411 (b )(S)-I (b )(S)) who is or could 

be a participant in the plan. A benefit 
formula that does not include periodic ad
justments is treated as a formula with an 
effect similar to a lump sum-based ben
efit formula if the formula is otherwise 
described in the preceding sentence and 
the adjustments are provided pursuant to a 
pattern of repeated plan amendments. See 
§1.4II(d)-4, A-I(c)(l). 

(iii) Exceptions-(A) Post-retirement 
benefit adjustments. Post-annuity starting 
date adjustments of the amounts payable 
to a participant (such as cost-of-living 
increases) are disregarded in determining 
whether a benefit formula under a defined 
benefit plan has an effect similar to a lump 
sum-based benefit formula. 

(8) Certain variable annuity benefit 
formulas. If the assumed interest rate 
used for purposes of the adjustment of 
amounts payable to a participant under a 
variable annuity benefit formula is at least 
S percent, then the adjustments under the 
variable annuity benefit formula are not 
treated as being reasonably expected to 
result in a smaller annual benefit at normal 
retirement age (or benefit commencement, 
if later) for the participant than for a sim
ilarly situated, younger individual (within 
the meaning of § 1.411(b)(S)-1 (b)(S» who 
is or could be a participant in the plan, 
and thus such a variable annuity benefit 
formula does not have an effect similar to 
a lump sum-based benefit formula. 

(e) Contributory plans. A benefit for
mula under a defined benefit plan that 
provides for a benefit equal to the benefit 
properly attributable to after-tax employee 
contributions does not have an effect sim
ilar to a lump sum-based benefit formula. 
See section 411(c)(2) for rules for deter-
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mining benefits attributable to after-tax 

employee contributions. 
(4) Variable annuity benefit formula. 

A variable annuity benefit formula means 
any benefit formula under a defined ben
efit plan which provides that the amount 

payable is periodically adjusted by refer

ence to the difference between the rate of 
return of plan assets (or specified market 
indices) and a specified assumed interest 

rate. 
(e) Effective/applicability date-( 1) 

Statutory effective/applicability date-Ci) 
In general. Except as provided in para
graphs (e)(l)(ii) and (e)(l)(iii) of this 
section, section 411 (a)(l3) applies for pe
riods beginning on or after June 29, 2005. 

(ii) Calculation of benefits. Section 
411(a)(l3)(A) applies to distributions 
made after August 17, 2006. 

(iii) Vesting-CAl Plans in existence on 
June 29, 2005-(1) General rule. In the 
case of a plan that is in existence on June 
29, 2005 (regardless of whether the plan 
is a statutory hybrid plan on that date), 
section 411 (a)(13)(B) applies to plan years 
beginning on or after January I, 2008. 

(2) Hour of service required. [Re
served] 

(3) Exception for plan sponsor elec
tion. See §1.411(b)(S)-I(0(l)(iii)(A)(2) 
for a special election for early application 
of section 411 (a)( 13)(8). 

(8) Plans not in existence on June 29, 
2005-(1) In general. In the case of a 
plan not in existence on June 29, 2005, 
section 41I(a)(13)(B) applies for periods 
beginning on or after June 29, 200S. 

(2) Hour of service required. [Re
served] 

(C) Collectively bargained plans. 
Notwithstanding paragraphs (e)(1 )(iii)(A) 
and (B) of this section, in the case of a 
collectively bargained plan maintained 
pursuant to one or more collective bar
gaining agreements between employee 
representatives and one or more employers 
ratified on or before August 17, 2006, the 
requirements of section 411(a)(13)(B) do 
not apply for plan years beginning before 
the earlier of-

(1) The later of-
(i) The date on which the last of those 

collective bargaining agreements termi
nates (determined without regard to any 
extension thereof on or after August 17, 
2006), or 

(ii) January 1,2008; or 

(2) January 1. 2010. 
(D) Treatment of plans with both collec

tively bargained and non-collectively bar
gained employees. In the case of a plan 
where a collective bargaining agreement 
applies to some, but not all, of the plan par
ticipants, the plan is considered a collec

tively bargained plan for purposes of para
graph (e)(l )(iii)(C) ofthis section if at least 

2S percent of the participants in the plan 
are members of collective bargaining units 
for which the benefit levels under the plan 
are specified under a collective bargaining 

agreement. 
(2) Effective/applicability date of regu

lations. This section applies for plan years 
beginning on or after January 1, 2009 (or, 
if later, the date applicable under para
graph (e)(\)(iii)(C) of this section). For 
the periods after the statutory effective date 
set forth in paragraph (e)(1) of this section 
and before the regulatory effective date set 
forth in the preceding sentence, a plan must 
comply with section 411(a)(l3). During 
these periods, a plan is permitted to rely 
on the provisions of this section for pur
poses of satisfying the requirements of sec
tion 411 (a)(13). 

Par. 3. Section 1.411(b)(S)-1 is added 
to read as follows: 

§1.41l(b)(5)-1 Reduction in rate of 
benefit accrual under a defined benefit 
plan. 

(a) In general. This section sets forth 
certain rules related to reduction in the 
rate of benefit accrual under a defined 
benefit plan. Paragraph (b) of this section 
describes certain plan design-based safe 
harbors (including statutory hybrid plans) 
that are deemed to satisfy the age discrim
ination rules under section 411 (b)(l)(H). 
Paragraph (c) of this section describes 
rules relating to statutory hybrid plan con
version amendments. Paragraph (d) of this 
section describes rules restricting interest 
credits (or equivalent amounts) under a 
statutory hybrid plan to a market rate of re
turn. Paragraphs (e) and (0 of this section 
contain definitions and effective/applica
bility dates, respectively. 

(b) Safe harbors for certain plan 
designs-( I) Accumulated benefit test
ing-(i) In general. Pursuant to section 
41l(b)(S)(A), and subject to paragraph 
(b)(1 )(ii) of this section, a plan is not 
treated as failing to meet the requirements 



of section 411 (b)( 1 )(H)(i) if, as of any date, 
the accumulated benefit of a participant 
would not be less than the accumulated 
benefit of any similarly situated, younger 
participant. This test requires a compar
ison of the accumulated benefit of each 
individual who is or could be a participant 
in the plan with the accumulated benefit 
of each other similarly situated, younger 
individual who is or could be a participant 
in the plan. See paragraph (b)(5) of this 
section for rules regarding whether each 
younger individual who is or could be a 
participant is similarly situated to a partic
ipant. The comparison described in this 
paragraph (b)(1 lei) is based on-

(A) The annuity payable at normal re
tirement age (or current age, if later) if the 
accumulated benefit of the participant un
der the terms of the plan is expressed as an 
annuity payable at normal retirement age 
(or current age, if later); 

(B) The balance of a hypothetical ac
count if the accumulated benefit of the par
ticipant under the terms of the plan is ex
pressed as a hypothetical account balance; 
or 

(e) The current value of an accumu
lated percentage of the participant's final 
average compensation if the accumulated 
benefit of the participant under the terms 
of the plan is expressed as an accumulated 
percentage of final average compensation. 

(ii) Benefit formulas for compari
son-CAl In general. The safe harbor 
provided by section 411 (b )(5)(A) and 
paragraph (b)( 1)( i) of this section does not 
apply to a plan if the accumulated bene
fit of a participant under the plan is not 
described in paragraph (b)(1)( i)( A), (B) 
or (C) of this section. In addition, except 
as provided in paragraph (b)( 1 )(ii)(B) of 
this section, that safe harbor also does 
not apply to a plan if the comparison re
quired under paragraph (b)(I lei) of this 
section involves comparing accumulated 
benefits that are described in different 
subparagraphs of paragraph (b)(1 lei) of 
this section. Thus, for example, if a plan 
provides an accumulated benefit that is 
expressed under the terms of the plan as 
an annuity payable at normal retirement 
age as described in paragraph (b)( I )(i)(A) 
of this section for participants who are 
age 55 or over, and the plan provides an 
accumulated benefit that is expressed as 
the balance of a hypothetical account as 
described in paragraph (b)(1 )(i)(B) of this 

section for participants who are younger 
than age 55, the safe harbor described 
in section 411(b)(5)(A) and paragraph 
(b)(I )(i) of this section does not apply to 
the plan. 

(B) Greater-of and sum-of benefit for
mulas. If a plan provides that a partici
pant's accumulated benefit is equal to the 
sum of accumulated benefits that are de
scribed in different subparagraphs of para
graph (b)(1)(i) of this section, then the plan 
is deemed to satisfy paragraph (b)(1 lei) of 
this section if the plan satisfies the compar
ison described in paragraph (b)( 1 )(i) of this 
section separately for each of the different 
accumulated benefits. Similarly, if a plan 
provides that a participant's accumulated 
benefit is equal to the greater of accumu
lated benefits that are described in differ
ent subparagraphs of paragraph (b)( 1 )(i) of 
this section, then the plan is deemed to sat
isfy paragraph (b)(1 lei) of this section if 
the plan satisfies the comparison described 
in paragraph (b)( I lei) of this section sepa
rately for each of the different accumulated 
benefits. For purposes of this paragraph 
(b)(1 )(ii)(B), a similarly situated, younger 
participant is treated as having an accumu
lated benefit of zero under a benefit for
mula if the benefit formula does not apply 
to the participant. 

(iii) Disregard of certain subsidized 
benefits. For purposes of paragraph 
(b)(1 lei) of this section, any subsidized 
portion of any early retirement benefit that 
is included in a participant's accumulated 
benefit is disregarded. For this purpose, 
the subsidized portion of an early retire
ment benefit is the retirement-type subsidy 
within the meaning of §IAII(d)-3(g)(6) 
that is contingent on a participant's sev
erance from employment and commence
ment of benefits before normal retirement 
age. 

(2) Indexed benefits-(i) In gen
eral. Except as provided in paragraph 
(b)(2)(iv) of this section, pursuant to 
section 411 (b )(5)(E) and this paragraph 
(b)(2)(i), a defined benefit plan is not 
treated as failing to meet the requirements 
of section 411 (b)(1 )(H) solely because 
a benefit formula under the plan (other 
than a lump sum-based benefit formula) 
provides for the periodic adjustment of 
accrued benefits under the plan, but only 
if the adjustment is by means of the appli
cation of a recognized investment index 
or methodology described in paragraph 

(b)(2)(ii) of this section and the plan satis
fies paragraph (b )(2)(iii) of this section. A 
statutory hybrid plan that is not treated as 
failing to satisfy section 411 (b)( I )(H) pur
suant to the preceding sentence must nev
ertheless satisfy the qualification require
ments otherwise applicable to statutory 
hybrid plans, including the requirements 
of §IAll(a)(13)-I(c) (relating to mini
mum vesting standards), paragraph (c) of 
this section (relating to plan conversion 
amendments), and paragraph (d) of this 
section (relating to market rates of return). 

(ii) Recognized investment index or 
methodology. An adjustment is made pur
suant to a recognized investment index or 
methodology if it is made pursuant to-

(A) An eligible cost-of-living index as 
described in § 1.40 l(a)(9)-6, A-14(b); 

(B) The rate of return on the aggregate 
assets of the plan; or 

(e) The rate of return on the annuity 
contract for the employee issued by an in
surance company licensed under the laws 
of a State. 

(iii) Similarly situated participant test. 
A plan satisfies this paragraph (b)(2)(iii) 
if the aggregate periodic adjustments of 
each participant's accrued benefit under 
the plan (determined as a percentage of 
the unadjusted accrued benefit) would not 
be less than the aggregate periodic adjust
ments of any similarly situated, younger 
participant. This test requires a compari
son of the aggregate periodic adjustments 
of each individual who is or could be a par
ticipant in the plan for any specified period 
with the aggregate periodic adjustments of 
each other similarly situated, younger in
dividual who is or could be a participant 
in the plan for the same period. See para
graph (b)(5) of this section for rules re
garding whether each younger individual 
who is or could be a participant is similarly 
situated to a participant. 

(iv) Protection against loss-CAl In 
general. Paragraph (b )(2)(i) of this section 
does not apply unless the plan satisfies 
section 411 (b )(5)(E)(ii) and paragraph 
(d)(2)(ii) of this section (relating to preser
vation of capital). 

(B) Exception for variable annuity ben
efit formulas. The requirement to satisfy 
section 411 (b )(5)(E)(ii) and paragraph 
(d)(2)(ii) of this section does not apply 
in the case of a benefit provided under 
a variable annuity benefit formula, but 
only if the adjustments under the variable 
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annuity benefit formula are based on the 

rate of return on the aggregate assets of 
the plan or the rate of return on the annuity 
contract for the employee issued by an in
surance company licensed under the laws 
of a State. 

(3) Certain offsets permitted. A plan is 
not treated as failing to meet the require
ments of section 411 (b)( I )(H) solely be
cause the plan provides offsets against ben
efits under the plan to the extent the off
sets are allowable in applying the require
ments of section 40 I (a) and the applicable 
requirements of the Employee Retirement 
Income Security Act of 1974. Public Law 
93-406 (88 Stat. 829), and the Age Dis
crimination in Employment Act of 1967, 
Public Law 90-202 (81 Stat. 602). 

(4) Permitted disparities in plan contri
butions or benefits. A plan is not treated as 
failing to meet the requirements of section 
41 I (b)(1)(H) solely because the plan pro
vides a disparity in contributions or bene
fits with respect to which the requirements 
of section 401(1) are met. 

(5) Definition of similarly situated. For 
purposes of paragraphs (b)( I) and (b )(2) of 
this section, an individual is similarly situ
ated to another individual if the individual 
is identical to that other individual in ev
ery respect that is relevant in determining 
a participant's benefit under the plan (in
cluding period of service, compensation, 
position, date of hire, work history, and 
any other respect) except for age. In deter
mining whether an individual is similarly 
situated to another individual, any char
acteristic that is relevant for determining 
benefits under the plan and that is based 
directly or indirectly on age is disregarded. 
For example, if a particular benefit formula 
applies to a participant on account of the 
participant's age, an individual to whom 
the benefit formula does not apply and who 
is identical to the participant in all other re
spects is similarly situated to the partici
pant. By contrast, an individual is not sim
ilarly situated to a participant if a differ
ent benefit formula applies to the individ
ual and the application of the different for
mula is not based directly or indirectly on 
age. 

(c) Special rules for plan conversion 
amendments-( 1) In general. Pursuant to 
section 411(b)(5)(B)(ii), (iii), and (iv), if 
there is a conversion amendment within 
the meaning of paragraph (c )(4) of this sec
tion with respect to a defined benefit plan, 
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then the plan is treated as failing to meet 
the requirements of section 411 (b)(1 )(H) 
unless the plan, after the amendment, sat
isfies the requirements of paragraph (c)(2) 

of this section. 
(2) Separate calculation of post-conver

sion benefit-(i) In general. A statutory 
hybrid plan satisfies the requirements of 
this paragraph (c)(2) if the plan provides 
that. in the case of an individual who was 
a participant in the plan immediately be
fore the date of adoption of the conversion 
amendment, the participant's benefit at any 
subsequent annuity starting date is not less 
than the sum of: 

(A) The participant's section 411(d)(6) 
protected benefit (as defined in 
§1.411(d)-3(g)(l4» with respect to ser
vice before the effective date of the con
version amendment, determined under the 
terms of the plan as in effect immediately 
before the effective date of the amend
ment; and 

(B) The participant's section 411 (d)(6) 
protected benefit with respect to service 
on and after the effective date of the con
version amendment, determined under the 
terms of the plan as in effect after the ef
fective date of the amendment. 

(ii) Rules of application. For purposes 
of this paragraph (c)(2), except as pro
vided in paragraph (c)(3) of this section, 
the benefits under paragraph (c)(2)(i)(A) 
and (B) of this section must each be deter
mined in the same manner as if they were 
provided under separate plans that are 
independent of each other (for example, 
without any benefit offsets), and, except 
to the extent permitted under § 1.411 (d)-3 
or §1.41l(d)-4 (or other applicable law), 
each optional form of payment provided 
under the terms of the plan with respect to 
a participant's section 411 (d)(6) protected 
benefit as in effect before the amendment 
must be available thereafter to the extent 
of the plan's benefits for service prior to 
the effective date of the amendment. 

(3) Establishment of opening hypothet
ical account balance-(i) In general. Pro
vided that the requirements of paragraph 
(c)(3)(ii) of this section are satisfied, a 
statutory hybrid plan under which an open
ing hypothetical account balance or open
ing accumulated percentage of the partici
pant's final average compensation is estab
lished as of the effective date of the con
version amendment does not fail to satisfy 
the requirements of paragraph (c )(2) of this 

section merely because benefits attribut
able to that opening hypothetical account 
balance or opening accumulated percent
age (that is, benefits that are not described 
in paragraph (c)(2)(i)(8) of this section) 
are substituted for benetits described in 
paragraph (c)(2)(i)(A) of this section. 

(ii) Comparison of benefits-CAl Test. 

ing requirement. For any optional fonn 
of benefit payable at an annuity starting 
date where there was an optional form of 
benefit within the same generalized op
tional form of benefits (within the meaning 
1.411(d)-3(g)(8» that would have been 
available to the participant at that annuity 
starting date under the terms of the plan as 
in effect immediately before the effective 
date of the conversion amendment, the re
quirements of this paragraph (c)(3)(ii) are 
satisfied only if the plan provides that the 
amount of the benefit under that optional 
form of benefit available to the partici
pant under the lump sum-based benefit 
formula that is attributable to the opening 
hypothetical account balance or opening 
accumulated percentage as described in 
paragraph (c)(3)(i) of this section, deter
mined under the terms of the plan as of the 
annuity starting date (including actuarial 
conversion factors), is not less than the 
benefit under that optional form of benefit 
described in paragraph (c )(2)(i)(A) of this 
section. To satisfy this requirement, if the 
benefit under an optional form attribut
able to the opening hypothetical account 
balance or opening accumulated percent
age is less than the benefit described in 
paragraph (c)(2)(i)(A) of this section, then 
the benefit attributable to the opening 
hypothetical account balance or opening 
accumulated percentage must be increased 
to the extent necessary to provide the min
imum benefit described in this paragraph 
(c)(3)(ii)(A). Thus, if a plan is using the 
option under this paragraph (c)(3) to sat
isfy paragraph (c)(2) of this section with 
respect to a participant, the participant 
must receive a benefit equal to not less 
than the sum of: 

(1) The greater of the benefit attribut
able to the opening hypothetical account 
balance as described in this paragraph 
(c)(3)(ii) and the benefit described in para
graph (c)(2)(i)(A) of this section, and 

(2) The benefit described in paragraph 
(c)(2)(i)(8) of this section. 

(B) Special rule for post-conversion 
optional forms of benefit. If an optional 



form of benefit is available on the annuity 
starting date with respect to the benefit 
attributable to the opening hypothetical 
account balance or opening accumulated 
percentage. but no optional form within the 
same generalized optional form of benefit 
(within the meaning of §1.41l(d)-3(g)(8)) 
was available at that annuity starting date 
under the terms of a plan as in effect im
mediately prior to the effective date of the 
conversion amendment. then. for purposes 
of this paragraph (c)(3)(ii), the plan is 
treated as if such an optional form of bene
fit were available immediately prior to the 
effective date of the conversion amend
ment. In that event. paragraph (c)(3 )(ii)(A) 
of this section must be applied by taking 
into account the optional form of benefit 
that is treated as if it were available on 
the annuity starting date under the terms 
of the plan as in effect immediately prior 
to the effective date of the conversion 
amendment. Thus, for example, if a single 
sum optional form of payment is not avail
able under the plan terms applicable to 
the accrued benefit described in paragraph 
(c)(2)(i)(A) of this section. but a single 
sum form of payment is available with 
respect to the benefit attributable to the 
opening hypothetical account balance or 
opening accumulated percentage as of the 
annuity starting date. then, for purposes of 
paragraph (c)(3)(ii)(A) of this section, the 
plan is treated as if a single sum (to which 
section 417(e)(3) applies) were available 
under the terms of the plan as in effect 
immediately prior to the effective date of 
the conversion amendment. 

(4) Conversion amendment-(i) In 
general. An amendment is a conversion 
amendment that is subject to the require
ments of this paragraph (c) with respect to 
a participant if-

(A) The amendment reduces or elimi
nates the benefits that. but for the amend
ment. the participant would have accrued 
after the effective date of the amendment 
under a benefit formula that is not a statu
tory hybrid benefit formula (and under 
which the participant was accruing bene
fits prior to the amendment); and 

(B) After the effective date of the 
amendment. all or a portion of the par
ticipant's benefit accruals under the plan 
are determined under a statutory hybrid 
benefit formula. 

(ii) Rules of application-(A) In gen
eral. Paragraphs (c)(4)(iii). (iv). and (v) 

of this section describe special rules that 
treat certain arrangements as conversion 
amendments. The rules described in those 
paragraphs apply both separately and in 
combination. Thus, for example, in an 
acquisition described in § 1.41 O(b )-2(f). 
if the buyer adopts an amendment under 
which a participant'S benefits under the 
seller's plan that is not a statutory hybrid 
plan are coordinated with a separate plan 
of the buyer that is a statutory hybrid plan, 
such as through an offset of the partici
pant's benefit under the buyer's plan by 
the participant's benefit under the seller's 
plan, the seller and buyer are treated as a 
single employer under paragraph (c)( 4 )(iv) 
of this section and they are treated as 
having adopted a conversion amendment 
under paragraph (c)(4)(iii) of this section. 
However, pursuant to paragraph (c)(4)(iii) 
of this section. if there is no coordination 
between the two plans, there is no conver
sion amendment. 

(B) Covered amendments. Only 
amendments that eliminate or reduce 
accrued benefits described in section 
411 (a)(7), or a retirement-type subsidy 
described in section 41 I (d)(6)(B)(i), that 
would otherwise accrue as a result of fu
ture service are treated as amendments 
described in paragraph (c)(4)(i)(A) of this 
section. 

(C) Operation of plan terms treated as 
covered amendment. If. under the terms 
of a plan. a change in the conditions of a 
participant's employment results in a re
duction of the participant's benefits that 
would have accrued in the future under a 
benefit formula that is not a statutory hy
brid benefit formula, the plan is treated 
for purposes of this paragraph (c)( 4) as if 
such plan terms constitute an amendment 
that reduces the participant's benefits that 
would have accrued after the effective date 
of the change under a benefit formula that 
is not a statutory hybrid benefit formula. 
Thus, for example, if a participant trans
fers from an operating division that is cov
ered by a non-statutory hybrid benefit for
mula to an operating division that is cov
ered by a statutory hybrid benefit formula, 
there has been a conversion amendment as 
of the date of the transfer. 

(iii) Multiple plans. An employer is 
treated as having adopted a conversion 
amendment if the employer adopts an 
amendment under which a participant's 
benefits under a plan that is not a statutory 

hybrid plan are coordinated with a separate 
plan that is a statutory hybrid plan, such as 
through a reduction (offset) of the benefit 
under the plan that is not a statutory hybrid 
plan. 

(iv) Multiple employers. If the em
ployer of an employee changes as a 
result of a transaction described in 
§ 1.41O(b )-2(f), then the two employers 
are treated as a single employer for pur
poses of this paragraph (c)( 4). 

(v) Multiple amendments-(A) In gen
eral-(1) General rule. For purposes of 
this paragraph (c)(4), a conversion amend
ment includes multiple amendments that 
result in a conversion amendment even 
if the amendments are not conversion 
amendments individually. For example, 
an employer is treated as having adopted 
a conversion amendment if the employer 
first adopts an amendment described in 
paragraph (c)( 4 )(i)(A) of this section and, 
at a later date, adopts an amendment that 
adds a benefit under a statutory hybrid 
benefit formula as described in paragraph 
(c)(4)(i)(B) of this section. if they are con
solidated under paragraph (c)(4)(v)(A)(2) 
of this section. 

(2) Delay between plan amendments. In 
the case of an amendment to provide a ben
efit under a statutory hybrid benefit for
mula that is adopted within three years af
ter adoption of an amendment to reduce 
non-statutory hybrid benefit formula bene
fits, those amendments are consolidated in 
determining whether a conversion amend
ment has been adopted. Thus. the later 
adoption of the statutory hybrid benefit 
formula will cause the earlier amendment 
to be treated as a conversion amendment. 
In the case of an amendment to provide a 
benefit under a statutory hybrid benefit for
mula that is adopted more than three years 
after adoption of an amendment to reduce 
benefits under a non-statutory hybrid ben
efit formula. there is a presumption that 
the amendments are not consolidated un
less the facts and circumstances indicate 
that adoption of the amendment to provide 
a benefit under a statutory hybrid benefit 
formula was intended at the time of reduc
tion in the non-statutory hybrid benefit for
mula. 

(B) Multiple conversion amendments. 
If an employer adopts multiple amend
ments reducing benefits described in para
graph (c)(4)(i)(A) of this section. each 
amendment is treated as a separate conver-
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sion amendment, provided that paragraph 
(c)(4)(i)(B) of this section is applicable 
at the time of the amendment (taking into 
account the rules of this paragraph (c)( 4)). 

(vi) Effectil"e date of a conl"ersiol1 
amendment. The effective date of a con
version amendment is, with respect to 
a participant, the date as of which the 
reduction of the participant's benefits de
scribed in paragraph (c)(4)(i)(A) of this 
section occurs. In accordance with section 
411(d)(6), the date of a reduction of those 
benefits cannot be earlier than the date of 
adoption of the conversion amendment. 

(5) Examples. The following examples 
illustrate the application of paragraph (c) 
of this section: 

Example !. (1) FaCTS where plan does not estab

lish opening liypolilelicul account balance for partic
ipants and participant elects life annuity at normal 
retirement age. Employer N sponsors Plan E, a de

fined benefit plan that provides an accumulated ben

efit. payable as a straight life annuity commencing 

at age 65 (which is Plan E's normal retirement age), 

based on a percentage of highest average compen

sation times the participant's years of service. Plan 

E permits any participant who has had a severance 

from employment to elect payment in the following 

optional fonTIS of benefit (with spousal consent if ap

plicable), With any payment not made in a straight life 

annuity converted to an equivalent form based on rea
sonable actuarial assumptions: a straight life annuity; 

and a 50 percent, 75 percent. or 100 percent joint and 

survivor annuity. The payment of benefits may com

mence at any time after attainment of age 55, with 

an actuarial reduction if the commencement is before 

normal retirement age. In addition, the plan offers a 

single sum payment after attainment of age 55 equal 

to the present value of the normal retirement benefit 

using the applicable interest rate and mortality table 
under section 417(e)(3) in effect under the terms of 

the plan on the annuity starting date. 

(ii) Facts relating to the conversion amendment. 
On 1anuary I. 2010, Plan E is amended to eliminate 

future accruals under the highest average compensa
tion benefit fonnula and to base future benefit accru

als on a hypothetical account balance. For service on 
or after January 1,2010, each participant's hypothet

ical account balance is credited monthly with a pay 

credit equal to a specified percentage of the partici
pant's compensation during the month and also with 

interest based on the third segment rate described in 
section 430(h)(2)(C)(iii). With respect to benefits un

der the hypothetical account balance attributable to 

service on and after January 1,2010, a participant is 

permitted to ekct (with spousal consent if applica
ble) payment in the same generalized optional forms 

of benefit (even though different actuarial factors ap

ply) as under the terms of the plan in effect before 
January I. 2010. and also as a single sum distribu

tion. The plan provides for the benefits attributable 
to service before January 1,2010, to be determined 

under the terms of the plan as in effect immediately 
before the effective date of the amendment, and the 

benefits attnbutable to service on and after January 
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I. 10 I 0 to be determined separately, under the terms 

of the plan as in effect after the effective date of the 

amendment. with neither benctit offsetting the other 

in any manner. Thus, each participant's benefits are 

equal to the sum of the benefits attributable to service 

before January 1. 20 I 0 (to be determined under the 

terms of the plan as in effect immediately before the 

effective dale of the amendment), plus the benefits 

attributable to the participant's hypothetical account 

balance. 

(iii) Fans relating 10 all affected participam. Par

ticipant A is age 62 on January I, 2010 and, on De

cember 31, 2009, As benefit for years of service be

fore January 1. 2010, payable as a straight life an

nuity commencing at A's normal retirement age (age 

65) which is January 1,2013, is $1.000 per month. 

Participant A has a severance from employment on 

January I. 2013, and, on 1anuary 1,2013, the hypo

thetical account balance, with pay credits and interest 

from January 1,2010, to January 1,2013, has become 

$11,000. Using the conversion factors under the plan 

as amended on January 1. 2013, that balance is equiv

alent to a straight life annuity of $1 00 per month com

mencing on January I, 2013. This benefit is in addi

tion to the benefit attributable to service before Jan

uary 1,2010. Participant A elects (with spousal con

sent) a straight life annuity of $1,100 per month com

mencing January 1,2013. 

(iv) Conclusion. Participant A's benefit satisfies 

the requirements of paragraph (c)(3)(ii)(A) of this 

section because Participant A's benefit is not less than 

the sum of Participant As section 4 I l(d)(6) protected 

benefit (as defined in §1.411(d)-3(g)(14» with re

spect to service before the effective date of the con

version amendment, determined under the terms of 

the plan as in effect immediately before the effective 

date of the amendment, and Participant As section 

41 I (d)(6) protected benefit with respect to service on 

and after the effective date of the conversion amend

ment, determined under the terms of the plan as in 

effect after the effective date of the amendment. 

Example 2. (i) Facts involving plan's establish
ment of opening hypothetical accoulll balance and 

payment of pre-conversion accumulated benefit in life 
annuity at normal retirement age. The facts in this 

Example 2 are the same as the facts under paragraph 
(i) of Example 1. 

(ii) Facts relating to the conversion amendment. 
On January 1,2010, Plan E is amended to eliminate 

future accruals under the highest average compensa

tion benefit fonnula and to base future benefit accru
als on a hypothetical account balance, An opening 

hypothelical account balance is established for each 
participant, and, under the plan's terms, that balance 

is equal to the present value of the participant's accu

mulated benefit on December 31, 2009 (payable as a 

straight life annuity at normal retirement age or im
mediately, if later), using the applicable interest rate 

and applicable mortality table under section 417(e)(3) 

on January I, 20 I O. Under Plan E, the account based 

on this opening hypothetical account balance is main
tained as a separate account from the account for ac

cruals on or after January 1,2010. The hypotheti
cal account balance maintained for each participant 

for accruals on or after January I, 2010, is credited 
monthly with a pay credit equal to a specified per

centage of the participant's compensation during the 
month. A participant's hypothetical account balance 
(including both of the separate accounts) is credited 

monthly with interest based on the third segment rate 

described in section 430(h)(2)(C)(iii). 

(iii) Filcts relllling 10 optional forms of benefit, 

Following severance from employment and attain

ment of age 55, a participant is permitted to elect 

(with spousal consent if applicable) payment in the 

same generalized optional forms of benefit as under 

the plan in effect prior to January I, 2010, with the 

amount payable calculated based on the hypothetical 

account balance on the annuity starting date and the 

applicable interest rate and applicable mortality table 

on the annuity starting date. The single sum distribu. 

tion is equal to the hypothetical account balance. 

(iv) Facts relating to conl'ersion protection. The 
plan provides that, as of a participant'S annuity start

ing date, the plan will determine whether the ben

efit attributable to the opening hypothetical account 

payable in the particular optional form of benefit se
lected is greater than or equal to the benefit accrued 

under the plan through the date of conversion and 

payable in the same generalized optional form of ben

efit with the samc annuity starting date. If the ben

efit attributable to the opening hypothetical account 

balance is greater, the plan provides that such ben

efit is paid in lieu of the pre-conversion benefit, to

gether with the henefit attributable to post-conver

sion contribution credits. If the benefit attributable 

to the opening hypothetical account balance is less, 

the plan provides that such benefit is increased suffi

ciently to provide the pre-conversion benefit, together 

with the benefit attributable to post-conversion con

tribution credits. 

(v) Facts relating to an affected participant. On 

January I, 2010, the opening hypothetical account 

balance established for Participant A is $80,000, 

which is the present value of Participant A's straight 
life annuity of $1.000 per month commenCing at 

January 1,2013, using the applicable interest rate and 
applicable mortality table under section 417(e)(3) in 

effect on January 1,2010. On January 1,2010, the 

applicable interest rate for Participant A is equivalent 

to a level rate of 5.5 percent. Thereafter, Participant 

As hypothetical account balance for subsequent ac
cruals is credited monthly with a pay credit equal to 

a specified percentage of the participant's compen
sation during the month. [n addition, Participant A's 

hypothetical account balance (including both of the 

separate accounts) is credited monthly with interest 
based on the third segment rate described in section 

430(h)(2)(C)(iii). 
(vi) Faers relating to calculation of the partici

pant's benefit. Participant A has a severance from 
employment on January I, 2013 at age 65, and elects 

(with spousal consent) a straight life annuity com

mencing January 1. 2013. On 1anuary I, 2013, the 
opening hypothetical account balance, with interest 

credits from January I, 2010, to January 1,2013, has 
become $95,000, which, using the conversion factors 
under the plan on January 1,2013, is equivalent to a 
straight life annuity of $1,005 per month commencing 

on January 1,2013 (which is greater than the $1,000 a 
month payable at age 65 under the terms of the plan in 

effect before January I, 20 I 0). This benefit is in addi
tion to the benefit determined using the hypothetical 

account balance for service after January I. 2010. 
(vii) Conclusion. The benefit satisfies the re

quirements of paragraph (c)(3)(ii)(A) of this section 
with respect to Participant A because A's benefit is 

not less than the sum of (A) the greater of Participant 



A's benefits attributable to the opening hypothetical 
account balance and A's section 411(d)(6) protected 
benefit (as defined in §1.411(d)-3(g)(l4» with 
respect to service before the effective date of the 
conversion amendment, determined under the terms 
of the plan as in effect immediately before the ef
fective date of the amendment, and (B) Participant 
A's section 411(d)(6) protected benefit with respect 
to service on and after the effective date of the con
version amendment, determined under the terms of 
the plan as in effect after the effecti ve date of the 

amendment. 
Example 3. (i) Facts involving a subsequenT de

crease in interest rates. The facts are the same as 
in Example 2, except that, because of a decrease in 
bond rates after January I, 2010, and before January 
I, 2013, the rate of interest credited in that period 
averages less than 5.5 percent. and, on January I, 
2013, the effective applicable interest rate under sec
tion 417(e)(3) under the plan's terms is 4.7 percent. 
As a result, Participant A's opening hypothetical ac
count balance plus attributable interest credits has in
creased to only $87,000 on January I, 2013, and, us
ing the conversion factors under the plan on January 
I, 2013, is equivalent to a straight life annuity com
mencing on January 1,2013, of $775 per month. Un
der the terms of Plan E, the benefit attributable to 
A's opening account balance is increased so that A's 
straight life annuity commencing on January 1,2013, 
is $1,000 per month. This benefit is in addition to the 
benefit attributable to the hypothetical account bal
ance for service after January 1,2010. 

(ii) Conclusion. The benefit satisfies the require
ments of paragraph (c)(3)(ii)(A) of this section with 
respect to Participant A because A's benefit is not less 
than the sum of (A) the greater of A's benefits attribut
able to the opening hypothetical account balance and 
A's section 411(d)(6) protected benefit (as defined in 
§IAll(d)-3(g)( 14» with respect to service before the 
effective date of the conversion amendment, deter
mined under the terms of the plan as in effect imme
diately before the effective date of the amendment, 
and (B) A's section 411(d)(6) protected benefit with 
respect to service on and after the effecti ve date of the 
conversion amendment, determined under the terms 
of the plan as in effect after the effective date of the 
amendment. 

Example 4. (i) Facts involving payment of a subsi
dized early retirement benefit. The facts are the same 
as in Example 2, except that under the terms of Plan 
E on December 31, 2009, a participant who retires 
before age 65 and after age 55 with 30 years of ser
vice has only a 3 percent per year actuarial reduction. 
Participant A has a severance from employment on 
January I, 20 II, when A is age 63 and has 30 years 
of service. On January 1,2011, A's opening hypo
thetical account balance, with interest from January 
I, 2010, to January I, 2011, has become $86,000, 
Which, using the conversion factors under the plan 
(as amended) on January I, 20 II, is equivalent to a 
straight life annuity commencing on January 1,2011, 
of $850 per month. 

(ii) Facts relating to calculation of the partici
pant's benefit. Under the terms of Plan E on Decem
ber31, 2009, Participant A is entitled to a straight life 
annuity commencing on January I, 20 II, equal to at 
least $940 per month ($1,000 reduced by 3 percent 
for each of the 2 years that A's benefits commence be
fore normal retirement age). Under the terms of Plan 

E, the benefit attributable to A's opening account bal
ance is increased so that A is entitled to a straight life 
annuity of $940 per month commencing on January 
1,2013. This benefit is in addition to the benefit de
termined using the hypothetical account balance for 
service after January I, 2010. 

(iii) Conclusion. The benefit satisfies the require
ments of paragraph (c)(3)(ii)(A) of this section with 
respect to Participant A because A's benefit is not 
less than the sum of (A) the greater of Participant A's 
benefits attributable to the opening hypothetical ac
count balance (increased by attributable interest cred
its) and A's section 411(d)(6) protected benefit (as de
fined in §1.411(d)-3(g)(l4» with respect to service 
before the effective date of the conversion amend
ment, determined under the terms of the plan as in 
effect immediately before the effecti ve date of the 
amendment, and (B) Participant A's section 411 (d)(6) 
protected benefit with respect to service on and after 
the effective date of the conversion amendment, de
termined under the terms of the plan as in effect after 
the effective date of the amendment. 

Example 5. (i) Facts involving addition of a sin
gle sum payment option. The facts are the same as 
in Example 2, except that, before January I, 2010, 
Plan E did not offer payment in a single sum dis
tribution for amounts in excess of $5,000. Plan E, 
as amended on January I, 2010, offers payment in 
any of the available annuity distribution forms com
mencing at any time following severance frum em
ployment as were provided under Plan E before Jan
uary 1,2010. In addition, Plan E, as amended on Jan
uary I, 20 I 0, offers payment in the form of a single 
sum attributable to service before January I, 2010, 
which is the greater of the opening hypothetical ac
count balance (increased by attributable interest cred
its) or a single sum distribution of the straight life an
nuity payable at age 65 using the same actuarial fac
tors as are used for mandatory cashouts for amounts 
equal to $5,000 or less under the terms of the plan on 
December 3\, 2009. Participant B is age 40 on Jan
uary 1,2010, and B's opening hypothetical account 
balance (increased by attributable interest credits) is 
$33,000 (which is the present value, using the con
version factors under the plan (as amended) on Jan
uary 1,2010, of Participant B's straight life annuity 
of $1,000 per month commencing at January 1,2035, 
which is when B will be age 65). Participant B has 
a severance from employment on January I, 2013, 
and elects (with spousal consent) an immediate sin
gle sum distribution. Participant B's opening hypo
thetical account balance (increased by attributable in
terest) on January I, 20\3, is $45,000. The present 
value, on January 1,2013, of Participant B's benefit 
of $1,000 per month, commencing immediately using 
the actuarial factors for mandatory cashouts under the 
terms of the plan on December 31, 2009, would re
sult in a single sum payment of $44,750. Participant 
B is paid a single sum distribution equal to the sum of 
$45,000 plus an amount equal to B 's January I. 20\ 3, 
hypothetical account balance for benefit accruals for 
service after January 1,2010. 

(ii) Conclusion. Because, under Plan E, Partici
pant B is entitled to the sum of (A) The greater of the 
$45,000 opening hypothetical account balance (in
creased by attributable interest credits) and $44,750 
(present value of the benefit with respect to service 
prior to January 1,2010, using the actuarial factors for 
mandatory cashout distributions under the terms of 

the plan on December 31, 2009), plus (B) An amount 
equal to B's hypothetical account balance for benefit 

accruals for service after January I, 2010, the benefit 
satisfies the requirements of paragraph (c)(3)(ii)(A) 
of this section with respect to Participant B. If Par
ticipant B's hypothetical account balance under Plan 
E was instead less than $44,750 on January I, 2013, 
Participant B would be entitled to a single sum pay
ment equal to the sum of $44,750 and an amount 
equal to B's hypothetical account balance for bene
fit accruals for service after January I, 20 I O. 

Example 6. (il Facts involving addition of new 
annuity optional form of benefit. The facts are the 
same as in Example 2, except that, after December 31, 
2009, and before January 1,2013, Plan E is amended 
to offer payment in a 5-, 10-, or IS-year term cer
tain and life annuity, using the same actuarial assump
tions that apply for other optional forms of distribu
tion. When Participant A has a severance from em
ployment on January 1,2013, A elects (with spousal 
consent) a 5-year term certain and life annuity com
mencing immediately equal to $935 per month. Ap
plication of the same actuarial assumptions to Par
ticipant A's benefit of $1.000 per month (under Plan 
E as in effect on December 31, 2009), commencing 
immediately on January I, 2013, would result in a 
5-year term certain and life annuity commencing im
mediately equal to $955 per month. Under the terms 
of Plan E, the benefit attributable to A's opening ac
count balance is increased so that, using the conver
sion factors under the plan (as amended) on January 
I, 2013, A's opening hypothetical account balance 
(increased by attributable interest credits) produces a 
5-year term certain and life annuity commencing im
mediately equal to $955 per month commencing on 
January I, 2013. This benefit is in addition to the 
benefit determined using the January I, 2013, hypo
thetical account balance for service after January I, 
2010. 

(ii) Conclusion. This benefit satisfies the require
ments of paragraph (c)(3)(ii)(A) of this section with 
respect to Participant A. 

Example 7. (i) Facts involving addition of distri
bution option before age 55. The facts are the same as 
in Example 5, except that Participant B (age 43) elects 
(with spousal consent) a straight life annuity. Under 
Plan E, the straight life annuity attributable to Partici
pant B's opening hypothetical account balance at age 
43 is $221 per month. Application of the same actu
arial assumptions to Participant B's benefit of $1 ,000 
per month (under Plan E as in effect on December 31, 
2009), commencing immediately on January I, 2013, 
would result in a straight life annuity at age 43 equal 
to $219 per month. 

(ii) Conclusion. Because, under its terms, Plan E 
provides that Participant B is entitled to an amount 
not less than the present value (using the same ac
tuarial assumptions as apply on January \, 2013, in 
converting the $45,000 hypothetical account balance 
attributable to the opening hypothetical account bal
ance to the $221 straight life annuity) of Participant 
B's straight life annuity of $1,000 per month com
mencing at January I, 2035, and the $221 straight 
life annuity is in addition to the benefit accruals for 
service after January I, 2010, payment of the $221 
monthly annuity would satisfy the requirements of 
paragraph (c)(3)(ii)(A) of this section with respect to 
Participant B. 
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(d) Market rate of return-( I) /n gen

eral-(i) Basic test. Subject to paragraph 
(d)(3) of this section, a statutory hybrid 
plan satisfies the requirements of section 
411 (b)(I )(H) and this paragraph (d) only if, 
for any plan year, the interest crediting rate 
under the terms of the plan is no greater 
than a market rate of return. 

(ii) Definition of interest crediting rate 

and interest credit. For purposes of this 
paragraph (d), a plan's interest crediting 
rate means the rate by which a partici
pant's benefit is increased under the on
going terms of the plan to the extent the 
amount of the increase is not conditioned 
on current service, regardless of how the 
amount of that increase is calculated. The 
amount of such an increase is an interest 
credit. Thus, whether the amount is an in
terest credit for this purpose is determined 
without regard to whether the amount is 
calculated by reference to a rate of inter
est, a rate of return, an index, or otherwise. 

(iii) Single rates. Except as is otherwise 
provided in this paragraph (d)( I), an inter
est crediting rate is not in excess of a mar
ket rate of return only if the plan provides 
an interest credit for the year at a rate that 
is equal to one of the following rates that 
is specified in the terms of the plan: 

(A) The interest rate on long-term in
vestment grade corporate bonds (as de
scribed in paragraph (d)(4) of this section); 

(B) An interest rate that is deemed to 
be not in excess of a market rate of return 
under paragraph (d)(S) of this section; or 

(e) An interest rate that is described in 
paragraph (d)(6) of this section. 

(iv) Timing rules-CAl In general. A 
plan must specify the timing for determin
ing the plan's interest crediting rate that 
will apply for each plan year (or portion 
of a plan year) using either of the methods 
described in paragraph (d)(l )(iv)(B) of this 
section and must specify the frequency of 
interest crediting under the plan pursuant 
to paragraph (d)( I )(iv)(e) of this section. 

(B) Methods to determine interest cred
iting rate. A plan is permitted to provide 
daily interest credits using a daily inter
est crediting rate based on the permitted 
rates specified in paragraph (d)( I )(iii) of 
this section. Alternatively, a plan is per
mitted to provide an interest credit for a 
stability period that is based on the inter
est crediting rate for a specified lookback 
month with respect to that stability period. 
The stability period and lookback month 
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must satisfy the rules for selecting the sta
bility period and lookback month under 
§ 1.417 (e )-1 (d)( 4). (However, the interest 
rates can be any of the rates in paragraph 
(d)(l )(iii) of this section and the stability 
period and lookback month need not be the 
same as those used under the plan for pur
poses of section 417(e )(3).) 

(e) Frequency of interest crediting. In
terest credits under a plan must be made 
on an annual or more frequent periodic ba
sis. If a plan provides for the crediting of 
interest more frequently than annually (for 
example, monthly or quarterly), then the 
interest credit for that period must be a pro 
rata portion of the annual interest credit. 
Thus, for example, if a plan's terms pro
vide for interest to be credited monthly and 
for the interest crediting rate to be equal 
to the interest rate on long-term invest
ment grade corporate bonds (as described 
in paragraph (d)(4) of this section), and 
that interest rate for a plan year is 6 per
cent, the accumulated benefits at the be
ginning of each month would be increased 
by O.S percent per month during the plan 
year. Interest credits under the terms of a 
plan are not treated as creating an effective 
rate of return that is in excess of a market 
rate of return merely because an otherwise 
permissible interest crediting rate is com
pounded more frequently than annually. 

(v) Lesser rates. An interest crediting 
rate is not in excess of a market rate of re
turn if the plan provides an interest cred
iting rate that, under all circumstances, is 
always less than one of the rates described 
in paragraph (d)(l )(iii) of this section. 

(vi) Greater-of rates. If a statutory hy
brid plan provides for an interest credit that 
is equal to the interest credits determined 
under the greater of 2 or more different in
terest crediting rates, the effective interest 
crediting rate is not in excess of a market 
rate of return only if each of the differ
ent rates satisfies the requirements of para
graph (d)(l )(ii) of this section and the ad
ditional requirements of paragraph (d)(7) 
of this section are satisfied. 

(2) Preservation of capital require
ment-(i) /n general. A statutory hybrid 
plan is treated as failing to meet the re
quirements of section 411(b)(l)(H) if the 
requirements of paragraph (d)(2)(ii) ofthis 
section are not satisfied. 

(ii) Preservation of capital de
fined-CAl In general. The requirements 
of this paragraph (d)(2)(ii) are satisfied 

if the plan provides that, as of the partie. 
ipant's annuity starting date, the partie. 
ipant's benefit under the plan is no less 
than the benefit determined as of that 
date based on the sum of the hypothetiCal 
contributions credited under the plan (or 
the accumulated percentage of the partic
ipant's final average compensation, or the 
participant's accrued benefits determined 
without regard to any indexing under sec
tion 411 (b )(5)(E), as applicable). 

(B) Hypothetical contributions defined. 
For purposes of this paragraph (d)(2)(ii), 
a hypothetical contribution is any amount 
credited under a statutory hybrid plan other 
than an interest credit (as defined in para
graph (d)(l )(ii) of this section). Thus, if 
an opening hypothetical account balance 
or opening accumulated percentage of the 
participant's final average compensation is 
established pursuant to paragraph (c)(3) of 
this section, that opening hypothetical ac
count balance or opening accumulated per
centage as of the date established is treated 
as a hypothetical contribution and, thus, 
is taken into account for purposes of the 
preservation of capital requirement of this 
paragraph (d)(2)(ii). 

(3) Plan termination-(i) In general. 
Except as provided in paragraph (d)(3)(ii) 
of this section, a statutory hybrid plan is 
treated as meeting the requirements of 
paragraph (d)(l) of this section only if 
the terms of the plan provide that, upon 
termination of the plan, a participant's 
benefit as of the termination is determined 
using the interest rate and mortality table 
otherwise applicable for determining that 
benefit under the plan (without regard to 
termination of the plan). 

(ii) Variable interest rates. A statutory 
hybrid plan is treated as meeting the re
quirements of paragraph (d)( I) of this sec
tion only if the terms of the plan provide 
that, upon termination of the plan, any in
terest rate used to determine a participant's 
benefits under the plan (including any in
terest crediting rate and any interest rate 
used to determine annuity benefits) that is 
a variable rate is determined as the average 
of the rates of interest used under the plan 
for that purpose during the S-year period 
ending on the termination date. 

(4) Long-term investment grade corpo
rate bonds. For purposes of this para
graph (d), the rate of interest on long-term 
investment grade corporate bonds means 
the third segment rate described in sec-



tion 430(h)(2)(C)(iii) (determined with or 
without regard to the transition rules of 
section 430(h)(2)(G», provided that such 
rate floats on a periodic basis not less fre
quently than annually. However, for plan 
years beginning prior to January I, 200S, 
the rate of interest on long-term investment 

grade corporate bonds means the rate de
scribed in section 412(b )(5 )(B )(ii)(II) prior 
to amendment by the Pension Protection 
Act of 2006, Public Law 109-2S0 (120 
Stat. 7S0) (PPA '06). 

(5) Safe harbor rates of interest-(i) 
Rates based on Treasury bonds with mar-

Treasury bond interest rates 

The discount rate on 3-month Treasury Bills 
The discount rate on 12-month or shorter Treasury Bills 
The yield on I-year Treasury Constant Maturities 
The yield on 3-year or shorter Treasury bonds 
The yield on 7-year or shorter Treasury bonds 
The yield on 30-year or shorter Treasury bonds 

(ii) Eligible cost-oj-living indices. An 
interest crediting rate is deemed to be 
not in excess of a market rate of re
turn if the rate is adjusted no less fre
quently than annually and is equal to the 
rate of increase with respect to an eli
gible cost-of-living index described in 
§ 1.40 I (a)(9)-6, A-l4(b), except that for 
purposes of this paragraph (d)(5 )(ii), the 
eligible cost-of-living index described in 
§1.401(a)(9)-6, A-14(b)(2), is increased 
by 300 basis points. 

(iii) Additional safe harbors. The Com
missioner may, in guidance of general ap
plicability, specify additional interest cred
iting rates that are deemed to be not in 
excess of a market rate of return. See 
§601.601(d)(2)(ii)(b) of this chapter. 

(6) Other interest rates-(i) Reason
able minimum guaranteed rate of return. 
[Reserved] 

(ii) Equity-based rates. [Reserved] 
(7) Combinations of rates ofreturn-(i) 

In general. If a plan provides an interest 
crediting rate that is equal to the interest 
credits determined under the greater of 2 
or more different interest crediting rates 
where each of the different rates satisfies 
the requirements of paragraph (d)(l)(iii) 
of this section, then the interest credits 
provided by the plan satisfy this paragraph 
(d)(7) only if one or more of the differ
ent interest crediting rates under the plan 
are adjusted as provided in paragraphs 
(d)(7)(iii) or (d)(7)(iv) of this section in 
order to provide that the effective interest 
crediting rate resulting from the use of 
the greater of 2 or more rates does not 
exceed a market rate of return. This para
graph (d)(7) provides the exclusive rules 
that may be used for this purpose and, 

therefore. a plan does not satisfy the re
quirements of this paragraph (d) if the plan 
provides for interest credits determined 
using the greater of 2 or more interest 
crediting rates and that combination of 
interest crediting rates is not specifically 
permitted by this paragraph (d)(7). 

(ii) Coordination with presef<!ation of 
capital rule. No adjustment under this 
paragraph (d)(7) is required merely be
cause the plan satisfies the requirements of 
paragraph (d)(2) of this section. 

(iii) Combination of fixed and variable 
interest rates. [Reserved] 

(iv) Other combinations. [Reserved) 
(S) Section 411(d)(6)-(i) General 

rule. Except as provided in this paragraph 
(d)(S), to the extent that benefits have ac
crued under the terms of a statutory hybrid 
plan that entitle the participant to future 
interest credits, an amendment to the 
plan to change the interest crediting rate 
for such interest credits violates section 
411(d)(6) if the revised rate under any cir
cumstances could result in a lower interest 
crediting rate as of any date after the appli
cable amendment date of the amendment 
(within the meaning of § 1.411 (d)-3(g)( 4)) 
changing the interest crediting rate. For 
additional rules, see § 1.41l( d)-3(a)(1). 

(ii) Adoption of long-term investment 
grade corporate bond rate or safe har
bor rate. An amendment to a statutory 
hybrid plan to change the interest credit
ing rate for future periods from an inter
est crediting rate described in paragraph 
(d)(5) of this section to the interest cred
iting rate described in paragraph (d)( 4) of 
this section does not constitute a decrease 
of an accrued benetit and, therefore. does 
not violate section 411(d)(6). However, 

gins. An interest crediting rate is deemed 
to be not in excess of a market rate of re
turn if the rate is adjusted at least annually 
and is equal to the sum of any of the fol
lowing rates of interest for Treasury bonds 
and the associated margin for that interest 
rate: 

Associated Margin 

l75 basis points 
150 basis points 
100 basis points 
50 basis points 
25 basis points 
o basis points 

an amendment described in this paragraph 
(d)(S)(ii) cannot be effective less than 30 
days after adoption and, on the effective 
date of the amendment, the new interest 
crediting rate cannot be less than the inter
est crediting rate that would have applied 
in the absence of the amendment. 

(iii) Other changes not treated as pro
hibited reduction of accrued benefit. [Re
served] 

(e) Definitions-( I) In general. The 
definitions in this paragraph (e) apply for 
purposes of this section. 

(2) Accumulated benefit. A partici
pant's accumulated benefit at any date 
means the participant's benefit, as ex
pressed under the terms of the plan, ac
crued to that date. For this purpose, the 
accumulated benefit of a participant may 
be expressed under the terms of the plan 
as either the balance of a hypothetical 
account or the current value of an accumu
lated percentage of the participant's final 
average compensation, even if the plan 
defines the participant's accrued benefit as 
an annuity beginning at normal retirement 
age that is actuarially equivalent to that 
balance or value. 

(3) Lump sum-based benefit for
mula-(i) In general. A lump sum-based 
benefit formula means a benefit formula 
used to determine all or any part of a 
participant's accumulated benefit under a 
defined benefit plan under which the bene
fit provided under the formula is expressed 
as the balance of a hypothetical account 
maintained for the participant or as the 
current value of the accumulated per
centage of the participant's final average 
compensation. Whether a benefit formula 
is a lump sum-based benefit formula is 
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determined based on how the accumulated 

benefit of a participant is expressed under 

the terms of the plan, and does not depend 

on whether the plan provides an optional 
form of benefit in the form of a single sum 
payment. 

(ii) Exception for contributory plans. A 
participant is not treated as having a lump 
sum-based benefit formula merely because 
the participant is entitled to a benefit under 
a defined benefit plan that is equal to the 
greater of the otherwise applicable benefit 
formula and the benefit properly attribut
able to after-tax employee contributions. 

(4) Statutory hybrid benefit formula. A 
statutory hybrid benefit formula means a 
statutory hybrid benefit formula as defined 
in §1.411(a)(l3)-I(d)(3). 

(5) Statutory hybrid plan. A statutory 
hybrid plan means a defined benefit plan 
that contains a statutory hybrid benefit for
mula. 

(6) Variable annuity benefitformula. A 
variable annuity benefit formula means a 
variable annuity benefit formula as defined 
in §IAII(a)(l3)-I(d)(4). 

(f) Effective/applicability date-(l) 
Statutory effective/applicability dates-(i) 
In general. Except as provided in para
graph (f)( I )(iii) of this section, section 
411 (b )(5) applies for periods beginning on 
or after June 29, 2005. 

(ii) Conversion amendments. The re
quirements of section 411(b)(5)(B)(ii), 
(iii), and (iv) apply to a conversion amend
ment (as defined in paragraph (c)(4) of 
this section) that is adopted after, and takes 
effect after, June 29, 2005. 

(iii) Market rate of return-(A) Plans 
in existence on June 29,2005-(1) In gen
eral. In the case of a plan that is in ex
istence on June 29, 2005 (regardless of 
whether the plan is a statutory hybrid plan 
on that date), section 411(b)(5)(B)(i) only 
applies to plan years beginning on or after 
January 1,2008. 

(2) Exception for plan sponsor 
election. Notwithstanding paragraph 
(f)(l)(iii)(A)(l) of this section, a plan 
sponsor of a plan that is in existence on 
June 29, 2005 (regardless of whether 
the plan is a statutory hybrid plan on 
that date) may elect to have the require
ments of section 411 (a)( 13 )(B) and section 
411(b)(5)(B)(i) apply for any period after 
June 29, 2005. and before the first plan 
year beginning after December 31, 2007. 
In accordance with section 1107 of the 
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PPA '06, an employer is permitted to adopt 

an amendment to make this election as late 

as the last day of the first plan year that be
gins on or after January I, 2009 (J anuary 
I, 20 II, in the case of a governmental plan 

as defined in section 414(d» if the plan 
operates in accordance with the election. 

(B) Plans not in existence on June 29, 

2005. In the case of a plan not in existence 
on June 29, 2005, section 411(b)(5)(B)(i) 

applies to the plan on and after the later 
of June 29, 2005. and the date the plan 

becomes a statutory hybrid plan. 
(2) Effective/applicability date of regu

lations. This section applies for plan years 
beginning on or after January 1, 2009 (or, 
if later, the date applicable under para
graph (f)(3) of this section). For the pe
riods after the statutory effective date set 
forth in paragraph (f)(l) or (f)(3) of this 
section and before the regulatory effective 
date set forth in the preceding sentence, a 
plan must comply with section 411(b)(5). 
During these periods, a plan is permitted 
to rely on the provisions of this section for 
purposes of satisfying the requirements of 
section 411 (b )(5). 

(3) Collectively bargained plans-(i) 
In general. Notwithstanding paragraph 
(f)( I )(iii) of this section, in the case of 
a collectively bargained plan maintained 
pursuant to one or more collective bar
gaining agreements between employee 
representatives and one or more employers 
ratified on or before August 17, 2006, the 
requirements of section 411 (b )(5)(B lei) do 
not apply to plan years beginning before 
the earlier of-

(A) The later of-
(1) The date on which the last of those 

collective bargaining agreements termi
nates (determined without regard to any 
extension thereof on or after August 17, 
2006), or 

(2) January 1, 2008; or 
(B) January 1,2010. 
(ii) Treatment of plans with both collec

tively bargained and non-collectively bar
gained employees. In the case of a plan 
where a collective bargaining agreement 
applies to some, but not all, of the plan par
ticipants, the plan is considered a collec
tively bargained plan for purposes of para
graph (f)(3 lei) of this section if at least 25 
percent of the participants in the plan are 
members of collective bargaining units for 
which the benefit levels under the plan are 

specified under the collective bargaining 

agreement. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on Decembern. 
2007. 8:45 a.m .. and published in the issue of the Federal 
Register for December 28. 2007. 72 FR. 73680) 
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Diversification Requirements 
for Certain Defined 
Contribution Plans 

REG-136701-07 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of Proposed Rulemak
ing. 

SUMMARY: This document contains pro
posed regulations under section 40 I (a)(35) 
of the Internal Revenue Code (Code) re
lating to diversification requirements for 
certain defined contribution plans and to 
publicly traded employer securities. These 
regulations will affect administrators of, 
employers maintaining, participants in, 
and beneficiaries of defined contribution 
plans that are invested in employer secu
rities. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by April 2, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-l 36701-07), room 
5203, Internal Revenue Service, PO Box 
7604, Ben Franklin Station, Washing
ton, D.C. 20044. Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to: CC:PA:LPD:PR (REG-l 36701-07), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, N.W., 
Washington, D.C., or sent electroni
cally via the Federal eRulemaking Por
tal at http://www.regulations.gov (IRS 
REG-136701-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations, 



R. Lisa Mojiri-Azad or Dana Barry at 
(202) 622-6060; concerning submission 
of comments or to request a public hear
ing, Kelly Banks at (202) 622-7180 (not 
toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains proposed reg
ulations under section 401(a)(35) of the 
Code, which was added by section 90 I of 
the Pension Protection Act of 2006. Public 
Law 109-280, 120 Stat. 780 (PPA '06).1 

Section 401(a)(35)(A) provides that a 
trust which is part of an applicable defined 
contribution plan is not a qualified trust 
under section 401(a) unless the plan sat
isfies the diversification requirements of 
sections 401(a)(35)(B), (C), and (D). Un
der section 401(a)(35)(B), each individual 
must have the right to direct the plan to 
divest employer securities allocated to the 
individual's account that are attributable to 
employee contributions or elective defer
rals and to reinvest an equivalent amount 
in other investment options meeting the re
quirements of section 401 (a)(35)(D). 2 

Under section 401 (a)(35)(C), each indi
vidual who is a participant who has com
pleted at least three years of service, a 
beneficiary of a participant who has com
pleted at least three years of service, or a 
beneficiary of a deceased participant must 
be permitted to elect to direct the plan 
to divest employer securities allocated to 
the individual's account and to reinvest an 
equivalent amount in other investment op
tions meeting the requirements of section 
401 (a)(35)(0). 

Section 40 I (a)(35)(0)(i) requires an 
applicable defined contribution plan to 
offer individuals not less than three in
vestment options, other than employer 
securities, to which the individuals may 
direct the proceeds from the divestment 
of employer securities, each of which is 
diversified and has materially different 
risk and return characteristics. 

Under section 401 (a)(35)(D)(ii)(l), a 
plan does not fail to meet the requirements 
of section 401(a)(35)(0) if it allows in
dividuals to divest employer securities 
and reinvest the proceeds at periodic, rea
sonable opportunities occurring no less 
frequently than quarterly. 

Under section 401 (a)(35)(D)(ii)(II), a 
plan is not permitted to impose restrictions 
or conditions with respect to the invest
ment of employer securities that are not 
imposed on the investment of other assets 
of the plan. However, this rule does not 
apply to restrictions or conditions imposed 
to comply with securities laws. The Secre
tary is authorized to issue regulations pro
viding additional exceptions to the require
ments of section 401 (a)(35)(D)(ii)(II). 

An applicable defined contribution 
plan under section 401(a)(35) is a defined 
contribution plan that holds any publicly 
traded employer securities. A publicly 
traded employer security is defined as an 
employer security under section 407(d)(l) 
of the Employee Retirement Income Se
curity Act of 1974, Public Law 93-406, 
88 Stat. 829 (ERISA) which is readily 
tradable on an established securities mar
ket. Section 40 l(a)(35)(F)(i) provides that 
a plan that does not hold publicly traded 
employer securities is nevertheless treated 
as holding publicly traded employer se
curities if any employer corporation or 
any member of a controlled group of cor
porations which includes the employer 
(determined by applying section 1563(a), 
except substituting 50 percent for 80 per
cent) has issued a class of stock that is a 
publicly traded employer security. How
ever, section 401(a)(35)(F) does not apply 
to a plan if no employer corporation, or 
parent corporation (as defined in section 
424(e» of an employer corporation, has 
issued any publicly traded employer secu
rity and no employer or parent corporation 
has issued any special class of stock which 
grants particular rights to, or bears par
ticular risks for. the holder or issuer with 
respect to any corporation described in 

section 401(a)(35)(F)(i) which has issued 
any publicly traded employer security. 

Section 401(a)(35)(E) provides that 
section 401(a)(35) does not apply to an 
employee stock ownership plan within the 
meaning of section 4975(e)(7) (ESOP) 
that holds no contributions (or earnings 
thereunder) that are subject to section 
40 I (k) or (m) (generally relating to elec
tive deferrals and matching and employee 
after-tax contributions) and the ESOP is 
a separate plan for purposes of section 
414(1) with respect to any other defined 
benefit plan or defined contribution plan 
maintained by the same employer or em
ployers. Section 40 I (a)(35)(E) further 
provides that section 401(a)(35) does not 
apply to one-participant retirement plans. 

Section 401(a)(35) is generally effec
tive for plan years beginning after De
cember 31, 2006. Section 401 (a)(35)(H) 
generally provides a three year phase-in 
rule with respect to an individual's right 
to direct the divestment of employer se
curities attributable to employer contribu
tions, except with respect to certain par
ticipants who have attained age 55. Sec
tion 901(c)(2) of PPA '06 includes a spe
cial rule for a plan maintained pursuant to 
one or more collective bargaining agree
ments between employee representatives 
and one or more employers that was rat
ified on or before August 17, 2006. Un
der this rule, section 401(a)(35) is not ef
fective until plan years beginning after the 
earlier of (1) the later of (a) December 31, 
2007 or (b) the date on which the last of 
such collective bargaining agreements ter
minates (determined without regard to any 
extension thereof after August 17,2006) or 
(2) December 31,2008. 

Notice 2006-107, 2006-2 C.B. 
lll4 (December 18, 2006) (see 
§60 1.60 I (d)(2)(ii)(b) of this chapter), in
cludes guidance and transitional rules with 
respect to the diversification requirements 
of section 401(a)(35).3 Notice 2006-107 
provides that a plan (and an investment op
tion described in section 401(a)(35)(D)(i)) 
is not treated as holding employer secu-

I Section 901 of PPA '06 also added a parallel provision at section 204(j) uf the Employee Retirement Income Security Act of 1974. Public Law 93-406, 88 Stat. 829 (ERISA). Under section 
IOJ of Reorganization Plan No.4 of 1978 (43 FR 47713). the Secretary of Treasury has interpretative jurisdiction over the subject matter addressed in these proposed regulations for purposes 
of section 204Ul of ERISA. Thus. the guidance provided in these proposed regulations wIth respect to section 401 (a)(35) of the Code also applies for purposes of section 204(j) of ERISA. 

2 Section 401 (a)(28) provides certain diversification rights to participants in an employee stock ownership plan within the meaning of section 4975(e)(7) (ESOP). Section 401(a)(28)(8) also 
generally requires that the plan offer at least three alternative investment options. Section 401 (a)(28)(8) pennits a plan to satisfy these diversification requirements by distributing. within 90 
days after the period during which the electIon may be made. the portion of the partiCipant's account that is subject to sectIOn 40 i(a)(28}(8). Section 401(a)(2R)lB) w", amended by section 
901(a)(2)(A) of PPA '06 not to apply to a plan to which section 401(a)(35) applies. 

) Notice 2006-107 also includes guidance regarding the related notice requirements of section 101 (m) of ERISA. mcluding a model notice. 
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rities to which section 401 (a)( 35) applies 

with respect to any securities held through 

either an investment company registered 

under the Investment Company Act of 
1940 or a similar pooled investment vehi

cle that is regulated and subject to periodic 
examination by a State or Federal agency 

and with respect to which investment in 
securities is made both in accordance with 
the stated investment objectives of the 
investment vehicle and independent of 
the employer and any affiliate thereof, 
but only if the holdings of the investment 
company or similar investment vehicle 
are diversified so as to minimize the risk 
of large losses. Notice 2006-107 also 
provides that investment options satisfy 
the requirement that investment options 
be diversified and have materially differ
ent risk and return characteristics under 
section 401(a)(35)(D)(i) if the investment 
options satisfy the requirements of section 
2550A04c-l(b)(3) of the Department of 
Labor regulations. 

Notice 2006-107 further provides that, 
for purposes of section 40 I (a)(35), the 
date on which a participant completes 
three years of service occurs immediately 
after the end of the third vesting compu
tation period provided for under the plan 
that constitutes the completion of a third 
year of service under section 411(a)(5). 
For a plan using the elapsed time method 
of crediting service for vesting purposes 
(or a plan that provides for immediate 
vesting without using a vesting compu
tation period or elapsed time method of 
determining vesting), the date on which 
a participant completes three years of 
service is the third anniversary of the par
ticipant's date of hire. 

Notice 2006-107 includes special rules 
regarding restrictions or conditions with 
respect to employer securities under sec
tion 40 I (a)(35)(D)(ii)(lI). An impermis
sible restriction or condition is either a 
restriction on an individual's right to di
vest an investment in employer securities 
that is not imposed on an investment that 
is not in employer securities or a bene
fit that is conditioned on an investment in 
employer securities. Examples of restric
tions or conditions that are prohibited by 
section 401(a)(35)(D)(ii)(II) under Notice 
2006-107 include: (1) a plan allows an in
dividual the right to divest employer secu
rities on a quarterly basis but permits di
vestiture of another investment on a more 
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frequent basis; (2) a plan provides that 
a participant who divests his or her ac

count of employer securities receives less 
favorable treatment (such as a lower rate 

of matching contributions) than a partic
ipant whose account remains invested in 

employer securities; and (3) a plan that 
provides if a participant divests his or her 
account balance with respect to investment 
in a class of employer securities, the par
ticipant is not permitted for a period of 
time to reinvest in that class of securi
ties where that restriction is not imposed 
on other investments. Notice 2006-107 
also provided examples of restrictions or 
conditions that are not prohibited by sec
tion 401 (a)(35)(D)(ii)(II): (l) a provision 
that limits the extent to which an individ
ual's account balance can be invested in 
employer securities; (2) a provision un
der which an employer securities fund is 
closed; (3) a restriction imposed by rea
son of application of securities laws or a 
restriction that is reasonably designed to 
ensure comp~ance with such laws; (4) an 
imposition of fees on other investment op
tions under the plan but not on investments 
in employer securities; and (5) a plan re
striction on the availability of otherwise 
applicable diversification rights under the 
plan for up to 90 days following an initial 
public offering of the employer's stock. 

Notice 2006-107 provides certain tran
sition rules. For example, for the period 
prior to January I, 2008, a plan does not 
impose a restriction or condition pro
hibited by section 401(a)(35)(D)(ii)(II) 
merely because the plan, as in effect on 
December 18, 2006, (I) does not impose 
an otherwise applicable restriction on a 
stable value fund or (2) allows individuals 
the right to divest employer securities on 
a periodic basis (at least quarterly), but 
permits divestiture of another investment 
on a more frequent basis, provided that 
the other investment is not a generally 
available investment. 

Explanation of Provisions 

Ovellliew 

The proposed regulations would pro
vide guidance with respect to the require
ments of section 401(a)(35) that incor
porates much of the guidance provided 
under Notice 2006-107. The regulations 
would clarify the scope of the rule in sec-

tion 40 I (a)(35)(D)(ii)(II) that generally 

prohibits restrictions and conditions on in
vestment in employer securities, but would 

specifically permit certain restrictions and 
conditions on such investment that are 
consistent with the statute, and would also 

define when employer securities are pub
licly traded on an established securities 
market under section 40 I (a)(35)(D), 

Basic diversification rights 

The proposed regulations incorporate 
the guidance on the basic diversifica
tion rights of section 40 I (a)(35) that is 
contained in Notice 2006-107. Thus, if 
an applicable defined contribution plan 
holds employee contributions (including 
rollover contributions) or elective defer
rals with respect to an individual that are 
invested in employer securities, the plan 
must provide that the individual is given 
the opportunity to divest the employer se
curities and reinvest an equivalent amount 
in another investment. These rights must 
be provided to each participant, to each 
alternate payee who has an account under 
the plan, and to each beneficiary of a de
ceased participant. 

If employer contributions (other than 
elective deferrals) are invested in em
ployer securities under the plan, the di
vestment right must be provided to each 
participant who has completed at least 
three years of service, to each alternate 
payee who has an account under the plan 
with respect to a participant who has at 
least three years of service, and to each 
beneficiary of a deceased participant (re
gardless of whether the participant had 
completed at least three years of service), 
For this purpose, the regulations would 
provide that a participant has completed 
three years of service on the last day of 
the vesting computation period as deter
mined under the plan that constitutes the 
completion of the third year of service (or 
the third anniversary of hire for a plan that 
either uses the elapsed time method or that 
does not define the vesting computation 
period because the plan provides for full 
and immediate vesting). 

The regulations would require a plan 
to provide individuals who have section 
40 I (a)(35) diversification rights the oppor
tunity to divest the employer securities and 
reinvest an equivalent amount in another 
investment at least quarterly. The individ-



uals must be permitted to select among no 
less than three investment options, each 
of which is diversified and has materi
ally different risk and return characteris
tics. For this purpose, investment options 
that constitute a broad range of invest
ment alternatives within the meaning of 
Department of Labor Regulations section 
2550A04c-l(b)(3) are treated as being di
versified and having materially different 
risk and return characteristics. 

Plans subject to section 401(a)(35) 

Under the proposed regulations, a de
fined contribution plan which holds pub
licly-traded employer securities (referred 
to as an applicable defined contribution 
plan) is subject to the diversification re
quirements of section 401 (a)(35), unless it 
is exempted under section 401(a)(35)(E) 
as a stand-alone ESOP or as a one-partici
pant retirement plan. For this purpose, an 
employer security is defined by reference 
to section 407(d)(l) of ERISA. 

Under section 40 I (a)(35)(G)(v), an em
ployer security is a publicly traded em
ployer security if it is readily tradable on 
an established securities market. The reg
ulations would provide separate rules for 
securities traded on domestic securities ex
changes and foreign securities exchanges. 

If a security is traded on a securities ex
change that is registered under section 6 
of the Securities Exchange Act of 1934, 
then the security would be deemed to be 
readily tradable on an established secu
rities market. This definition is consis
tent with the definition of publicly traded 
found in §54A975-7(b)(1)(iv), but deletes 
the reference to a system sponsored by the 
National Association of Securities Deal
ers (NASDAQ) registered under section 
15A(b) of the Act (15 U.S.c. 780) because 
NASDAQ is now registered as a securities 
exchange under section 6 of the Securities 
Exchange Act of 1934. Thus, if a security 
is not traded on a national securities ex
change that is registered under section 6 of 
the Securities Exchange Act of 1934, then 
the security would not be publicly traded 
for purposes of section 401 (a)(35), (unless 
it is traded on a foreign securities exchange 
and has a "ready market" as described in 
the next paragraph). This would apply to 
U.S. securities that are only traded on the 

"Over-The-Counter Bulletin Board" and 
the "pink sheets." 

Under the proposed regulations, if a se
curity is not listed on a securities exchange 
that is registered under section 6 of the 
Securities Exchange Act of 1934, but is 
traded on a foreign national securities ex
change that is officially recognized, sanc
tioned, or supervised by a governmental 
authority, then under the proposed regu
lations, the security would be traded on 
an established securities market. The pro
posed regulations would provide that such 
a security is readily tradable if the secu
rity is deemed by the Securities and Ex
change Commission (SEC) as having a 
"ready market" under SEC Rule 15c3-1 
(17 CFR 240. 15c3-1).4 

The proposed regulations would reflect 
section 401(a)(35)(F), which, subject to 
certain exceptions, treats a plan holding 
employer securities that are not publicly 
traded as nonetheless subject to the rules of 
section 401(a)(35) if any employer spon
soring the plan, or any member of the con
trolled group of corporations (determined 
by applying section 1563(a), except substi
tuting 50 percent for 80 percent) has issued 
a class of stock which is publicly traded (as 
defined above). 

Section 401 (a)(35)(E)(ii) provides that 
an ESOP that is a separate plan holding 
no contributions that are subject to section 
40I(k) or section 401(m) is not an appli
cable defined contribution plan. (As noted 
earlier in this preamble, such a plan is sub
ject to the diversification requirements of 
section 401(a)(28)(B).) The proposed reg
ulations would clarify that a plan does not 
lose this exemption merely because it re
ceives rollover contributions of amounts 
from another plan that are held in a sep
arate account, even if those amounts were 
attributable to contributions that were sub
ject to section 401(k) or 40I(m) in the 
other plan. In addition, the proposed reg
ulations would reflect the exemption for 
one-participant retirement plans under sec
tion 401(a)(35)(E)(iv). 

Notice 2006--107 provides that em
ployer securities held by an investment 
company registered under the Investment 
Company Act of 1940 or similar pooled 
investment vehicle are not treated as be
ing held by the plan. Some comments 
on Notice 2006--107 had recommended 

a broader rule, under which a commin
gled fund that holds employer securities 
and other securities would not be treated 
as holding employer securities that are 
subject to the section 401(a)(35) diver
sification requirement. The proposed 
regulations would not adopt this broad 
exemption from the diversification rules. 

The proposed regulations, however, 
clarify the types of pooled investment 
vehicles that are exempt from the diversi
fication requirements. Under the proposed 
regulations, in order to be exempt from the 
diversification requirements, the pooled 
investment vehicle must be a common 
or collective trust fund or pooled invest
ment fund maintained by a bank or trust 
company supervised by a State or Federal 
agency, a pooled investment fund of an 
insurance company that is qualified to do 
business in a State, or an investment fund 
designated by the Commissioner in rev
enue rulings, notices, or other guidance 
published in the Internal Revenue Bulletin. 
As under Notice 2006--107, the regula
tions would include the requirement that 
in order to be exempt from the diversifica
tion requirements the pooled investment 
fund that holds the employer securities 
must have stated investment objectives 
and the investment must be independent 
of the employer and any affiliate thereof. 
The proposed regulations would add a 
percentage limitation rule to ensure that 
the investment in the employer securities 
through a pooled fund is not an anempt 
to evade the rules of section 401(a)(35). 
Under this rule, if the employer securities 
held by such fund is more than 10 percent 
of the total value of all of the fund's in
vestment, then the fund is not considered 
to be independent of the employer. 

Prohibition on restrictions or conditions 

The proposed regulations would pro
vide that the section 401(a)(35)(D)(ii)(II) 
prohibition on restrictions or conditions 
with respect to the investment of employer 
securities which are not imposed on the in
vestment of other assets of the plan applies 
to a direct or indirect restriction on an in
dividual's rights to divest an investment in 
employer securities that is not imposed on 
an investment that is not employer secu
rities as well as a direct or indirect ben-

.. Under the current SEC rules. a security is deemed to have a ready market if it IS included on the FfSE Group (FfSE) World Index. 
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efit that is conditioned on investment in 
employer securities. However, like Notice 
2006--107, the regulations would not ap
ply this prohibition to restrictions that are 
imposed by reason of the application of se
curities laws and in certain other situations 
described below. 

Like Notice 2006--107, the proposed 
regulations would allow a plan to impose 
a restriction on divestiture that is reason
ably designed to comply with securities 
law, even if the restriction is broader than 
the minimum restriction needed to comply 
with securities laws. The proposed reg
ulations incorporate the example of such 
a restriction from Notice 2006--107. This 
is merely an example and broader restric
tions on divestiture are permitted, provided 
they are reasonably designed to comply 
with securities law. For example, in some 
smaller entities a broad restriction allow
ing divestiture to occur only once a quar
ter might be a restriction that is reasonably 
designed to comply with securities law. 

Notice 2006-107 includes a rule that 
permits a plan to restrict the otherwise ap
plicable diversification rights under sec
tion 40 I (a)(35) for a period of up to 90 
days following an initial public offering of 
the employer's stock. The proposed regu
lations would extend this rule to apply to 
the first 90 days after the plan becomes an 
applicable defined contribution plan. This 
could happen, for example, when some 
other entity in the controlled group first 
issues stock which is publicly traded or 
when a stand-alone ESOP first provides 
for contributions that are subject to section 
401(k) or section 401(m). 

Notice 2006-107 permits a plan to 
impose a restriction on an investment in 
employer securities that is not imposed on 
a stable value fund. The proposed regu
lations extend this rule to a fund that is 
similar to a stable value fund. Specifically, 
the proposed regulations would provide 
that in the case of a plan that has sev
eral investment funds, including a fund 
invested in employer securities, a fund 
which is a stable value or similar fund. 
and other funds which are not invested 
in employer securities, the plan does not 
impose a restriction prohibited under sec
tion 401(a)(35)(D)(ii)(1I) merely because 
the plan permits transfers to be made 

into the stable value or similar fund more 
frequently than into the fund invested in 
employer securities (assuming the plan 
does not impose a restriction on transfers 
to or from the employer securities fund 
that it does not impose with respect to the 
other funds). 

While the proposed regulations would 
generally prohibit indirect restrictions on 
an individual's exercise of diversification 
rights (such as a plan provision that lim
its the right of an individual who diversi
fies out of employer securities by provid
ing that such a participant is not permit
ted to reinvest in employer securities for 
a period of time), the rules would permit 
certain indirect restrictions, as well as cer
tain indirect benefits that are conditioned 
on investment in employer securities. Un
der the proposed regulations, a plan would 
be permitted to limit the extent to which 
an individual's account balance can be in
vested in employer securities. For exam
ple, a plan would not be treated as im
posing a restriction that violates section 
40I(a)(35)(D)(ii)(II) merely because the 
plan prohibits a participant from investing 
additional amounts in employer securities 
if more than 10 percent of that participant's 
account balance is (or would be after the 
change) invested in employer securities. 
In addition, an applicable defined contri
bution plan does not violate a prohibition 
against reinvestment in employer securi
ties if the plan has terminated any further 
investment in employer securities. 

The proposed regulations would pro
vide that a plan is not providing an indirect 
benefit that is conditioned on investment 
in employer securities merely because the 
plan imposes fees on other investment op
tions that are not imposed on the invest
ment in employer securities. In addition, 
a plan is not providing a restriction on the 
right to divest an investment in employer 
securities merely because the plan imposes 
a reasonable fee for the divestment of em
ployer securities. 

The proposed regulations would per
mit a restriction on the frequency of in
vestment elections that was not in Notice 
2006-107. Under this rule, a plan would 
be permitted to impose reasonable restric
tions on the timing and number of invest
ment elections that an individual can make 

to invest in employer securities, provided 
that the restrictions are designed to limit 
short-term trading in the employer secu
rities. For example, a fund could limit 
the purchase of employer securities if there 
has been a sale within a short period of 
time, such as 7 days. The regulations, 
however, would not permit a plan to limit 
an individual's right to divest employer se
curities. 

Proposed Effective Date 

Section 40 I (a)(35) is applicable to plan 
years beginning on or after January 1, 
2007, subject to certain deferred effective 
dates and transition rules. The proposed 
regulations would provide guidance on 
these effective dates and transition rules. 
In particular, the regulations would pro
vide that a plan is eligible for the deferred 
effective date applicable to collectively 
bargained plans only if at least 25 percent 
of the participants in the plan are members 
of collective bargaining units for which the 
contributions under the plan are specified 
under a collective bargaining agreement. 

The regulations under section 
401(a)(35) are proposed to be effective for 
plan years beginning on or after January I, 
2009. Until the regulations go into effect, 
Notice 2006-107 will continue to apply. 
For this purpose, the transitional relief 
provided for the period prior to January I, 
2008, in paragraph 4 of Section III.D. of 
Notice 2006-107 will continue to apply 
after 2007 until the regulations go into ef
fect.S In addition, plans are also permitted 
to apply the proposed regulations for plan 
years before the regulations go into effect. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a signifi
cant regulatory action as defined in Exec
utive Order 12866. Therefore, a regula
tory assessment is not required. It also has 
been determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) does not apply to these regula
tions, and, because § 1.401 (a)(35)-1 would 
not impose a collection of information on 
small entities, the Regulatory Flexibility 
Act (5 U.S.c. chapter 6) does not apply. 
Pursuant to section 7805(f) of the Code, 

'The Tre",u!) and IRS are i>suing J nOlice 10 relleLI Ihi, nlen,ion. The nO\ice i, expected 10 be publi'hed as Notice 200~-7 in the 2008-3 issue of the I.R.B. on January 22, 2008. (see 
~!i()I.60lldll2l1ii)(h) of thl> ch"pl<rl. 
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this notice of proposed rulemaking will be 
submitted to the Chief Counsel for Advo
cacy of the Small Business Administration 
for comment on its impact on small busi
ness. 

Comments and Requests for Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written (one signed 
and eight (8) copies) or electronic com
ments that are submitted timely to the IRS. 
The IRS and the Treasury Department 
specifically request comments on the clar
ity of the proposed regulations and how 
they can be made easier to understand. 

In particular, the IRS and Treasury De
partment request comments on whether 
the determination of when an employer se
curity is readily tradable on an established 
securities market under these proposed 
regulations should also be applied for 
purposes of determining whether an em
ployer security is readily tradable on an 
established securities market in apply
ing other provisions relating to qualified 
plans, given that the same words used 
in interrelated provisions of the Code 
are presumed to have the same meaning. 
These interrelated provisions include sec
tion 401 (a)(28)(C) (requiring the use of 
an independent appraiser for valuation of 
employer securities that are not readily 
tradable on an established securities mar
ket), section 409(h)(1 )(B) (relating to put 
options for employer securities that are not 
readily tradable on an established market), 
the definition of employer securities under 
section 409(1)(1) (including regulations 
under section 4975), and the special rules 
under section 1042 (providing nonrecog
nition treatment for certain sales to an 
ESOP). 

All comments will be available for 
public inspection and copying. A public 
hearing will be scheduled if requested in 
writing by any person who timely submits 
written comments. If a public hearing is 
scheduled, notice of the date, time, and 
place of the public hearing will be pub
lished in the Federal Register. 

Drafting Information 

The principal authors of these 
regulations are Dana A. Barry and 
Lisa Mojiri-Azad, Office of Division 

Counsell Associate Chief Counsel (Tax 
Exempt and Government Entities). 
However, other personnel from the IRS 
and the Treasury partici pated in the 
development of these regulations. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CPR part I is proposed 
to be amended as follows: 

Part I-INCOME TAXES 

Paragraph I. The authority citation for 
part 1 is amended by adding an entry in 
numerical order to read as follows: 

Authority: 26 U.S.C. 7805 * * * 
Section 1.401 (a)(35)-1 is also issued 

under 26 U.S.C. 401 (a)(35). * * * 
Par. 2. Section 1.401(a)(35)-1 is added 

to read as follows: 

§1.401(a)(35)-1 Diversification 
Requirements for Certain Defined 
Contribution Plans. 

(a) General rule-(1) Diversification 
requirements. Section 401(a)(35) imposes 
diversification requirements on applicable 
defined contribution plans. A trust that is 
part of an applicable defined contribution 
plan is not a qualified trust under section 
401(a) unless the plan-

(i) Satisfies the diversification election 
requirements for elective deferrals and em
ployee contributions set forth in paragraph 
(b) of this section; 

(ii) Satisfies the diversification election 
requirements for employer nonelective 
contributions set forth in paragraph (c) of 
this section; 

(iii) Satisfies the investment option re
quirement set forth in paragraph (d) of this 
section; and 

(iv) Does not apply any restrictions or 
conditions on investments in employer se
curities that violate the requirements of 
paragraph (e) of this section. 

(2) Definitions, effective dates, and 
transition rules. The definitions of appli
cable defined contribution plan, employer 
security, parent corporation, and publicly 
traded are set forth in paragraph (f) of this 
section. Effective/applicability dates and 
transition rules are set forth in paragraph 
(g) of this section. 

(b) Diversification requirements for 
elective deferrals and employee contribu
tions invested in employer securities-(l) 
General rule. With respect to any in
dividual described in paragraph (b)(2) 
of this section, if any portion of the in
dividual's account under an applicable 
defined contribution plan attributable to 
elective deferrals (as described in sec
tion 402(g)(3)(A», after-tax employee 
contributions, or rollover contributions 
is invested in employer securities, then 
the plan satisfies the requirements of this 
paragraph (b) if the individual may elect 
to divest those employer securities and 
reinvest an equivalent amount in other 
investment options. The plan may limit 
the time for divestment and reinvestment 
to periodic, reasonable opportunities oc
curring no less frequently than quarterly. 

(2) Applicable individual with respect 
to elective deferrals and employee contri
butions. An individual is described in this 
paragraph (b)(2) if the individual is-

(i) A participant; 
(ii) An alternate payee who has an ac

count under the plan; or 
(iii) A beneficiary of a deceased partic

ipant. 
(c) Diversification requirements for em

ployer nonelective contributions invested 
in employer securities-(l) General rule. 
With respect to any individual described in 
paragraph (c)(2) of this section, if a por
tion of the individual's account under an 
applicable defined contribution plan attrib
utable to employer nonelective contribu
tions, other than elective deferrals, is in
vested in employer securities, then the plan 
satisfies the requirements of this paragraph 
(c) if the individual may elect to divest 
those employer securities and reinvest an 
equivalent amount in other investment op
tions. The plan may limit the time for 
divestment and reinvestment to periodic, 
reasonable opportunities occurring no less 
frequently than quarterly. 

(2) Applicable individual with respect 
to employer nonelective contributions. An 
individual is described in this paragraph 
(c)(2) if the individual is-

(i) A participant who has completed at 
least three years of service; 

(ii) An alternate payee who has an ac
c.o~nt under the plan with respect to a par
tlClpant who has completed at least three 
years of service; or 
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(iii) A beneficiary of a deceased partic
ipant. 

(3) Completion of 3 years of sen'ice. 

For purposes of paragraph (c)(2) of this 
section, a participant completes three years 
of service on the last day of the vesting 
computation period prO\' ided for under 
the plan that constitutes the completion 
of the third year of service under section 
'+11(a)(5). However, for a plan that uses 
the elapsed time method of crediting ser
vice for vesting purposes (or a plan that 
provides for immediate vesting without 
using a vesting computation period or the 
elapsed time method of determining vest
ing), a participant completes three years of 
service on the day immediately preceding 
the third anniversary of the participant's 
date of hire. 

(d) Investment option. An applicable 
defined contribution plan must offer not 
less than three investment options, other 
than employer securities, to which an in
dividual who has the right to divest under 
paragraph (b)( I) or (c)( I) of this section 
may direct the proceeds from the divest
ment of employer securities. Each of the 
three investment options must be diversi
tied and have materially different risk and 
return characteristics. For this purpose, in
vestment options that constitute a broad 
range of investment alternatives within the 
meaning of Department of Labor Regula
tion section 2550.404c-l(b)(3) are treated 
as being diversified and having materially 
different risk and return characteristics. 

(e) Restrictions or conditions on in
\'estmenTS in employer securities-( 1) Im
permissible restrictions or conditiolJS-(i) 
General rule. Except as provided in para
graph (e)(2) of this section, an applicable 
defined contribution plan violates the re
quirements of this paragraph (e) if the 
plan imposes restrictions or conditions 
with respect to the investment of employer 
securities that are not imposed on the in
vestment of other assets of the plan. A 
restriction or condition with respect to 
employer securities means-

(A) A restriction on an individual's 
right to divest an investment in employer 
securities that is not imposed on an invest
ment that is not employer securities: and 

(B) A benetlt that is conditioned on in
vestment in employer securities. 

(ii) Indirect restrictions or conditiol/s. 
Except as provided in paragraph (e)(3) of 
thi, ,ection. a plan violates the require-
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ments of this paragraph (e) if the plan im
poses a restriction or condition in para
graph (e)( I )(i)(A) or (B) of this section ei
ther directly or indirectly. For example, a 
plan imposes an indirect restriction on an 
individual's right to divest an investment 
in employer securities if the plan provides 
that a participant who divests his or her ac
count balance with respect to investment in 
employer securities is not permitted for a 
period of time thereafter to reinvest in em
ployer securities. 

(2) Permitted restrictions or condi

tions-(i) In general. An applicable de
fined contribution plan does not violate 
the requirements of this paragraph (e) 
merely because it imposes a restriction or 
a condition set forth in paragraph (e)(2)(ii) 
or (e)(2)(iii) of this section, 

(ii) Securities laws. A plan is permit
ted to impose a restriction or condition on 
the divestiture of employer securities that 
is either required in order to ensure com
pliance with applicable securities laws or 
is reasonably designed to ensure compli
ance with applicable securities laws. For 
example, it is permissible for a plan to 
limit divestiture rights for participants who 
are subject to section 16(b) of the Secu
rities Exchange Act of 1934 to a reason
able period (such as 3 to 12 days) follow
ing publication of the employer's quarterly 
earnings statements because it is reason
ably de~igned to ensure compliance with 
Rule 10b-S of the Securities and Exchange 
Commission. 

(iii) Deferred application of the diver
sification requirements. An applicable 
defined contribution plan is permitted to 
restrict the application of the diversifica
tion requirements of section 401(a)(35) 
and this section for up to 90 days after 
the plan becomes an applicable detlned 
contribution plan (for example, the date on 
which the employer securities held under 
the plan become publicly traded). 

(3) Permitted indirect restrictions or 
conditions-( i) In general, An applicable 
defined contribution plan does not vio
late the requirements of this paragraph 
(e) merely because it imposes an indirect 
restriction or condition set forth in para
graphs (e)(3)(ii) through (e)(3)(v) of this 
section. 

(ii) Limitation on investment in em
ployer securities. The plan is permitted to 
limit the extent to which an individual's 
account balance can be invested in em-

pi oyer securities, provided the limitation 
applies without regard to a prior exercise 
of rights to divest employer securities. For 
example, a plan does not impose a restric
tion that violates this paragraph (e) merely 
because the plan prohibits a participant 
from investing additional amounts in em
ployer securities if more than 10 percem 
of that participant's account balance is 
invested in employer securities. 

(iii) Trading frequency. A plan is per
mitted to impose reasonable restrictions 
on the timing and number of investment 
elections that an individual can make (0 

invest in employer securities, provided 
that the restrictions are designed to limit 
short-term trading in the employer secu
rities. For example, a plan could provide 
that a participant may not elect to invest 
in employer securities if the employee 
has elected to divest employer securities 
within a short period of time, such as seven 
days. 

(iv) Frozen funds. A plan is permitted 
to prohibit any further investment in em
ployer securities. 

(v) Fees. The plan has not provided an 
indirect benefit that is conditioned on in
vestment in employer securities merely be
cause the plan imposes fees on other in
vestment options that are not imposed on 
the investment in employer securities. In 
addition, the plan has not provided a re
striction on the right to divest an invest
ment in employer securities merely be
cause the plan imposes a reasonable fee for 
the divestment of employer securities. 

(vi) Transfers to stable value fund. In 
the case of a plan that has several invest
ment funds, including one or more funds 
invested in employer securities, a fund 
which is a stable value or similar fund, 
and other funds which are not invested 
in employer securities, the plan does not 
impose a restriction prohibited under this 
paragraph (e) merely because the plan per
mits transfers to be made into the stable 
value or similar fund more frequently than 
other funds (including funds invested in 
employer securities). 

(f) Definitions-( 1) Application of def
initions. This paragraph (f) contains defi
nitions that are applicable for purposes of 
this section. 

(2) Applicable defined contribution 
plan-(i) General rule. Except as pro
vided in this paragraph (fJ(2), an applica
ble defined contribution plan means any 



defined contribution plan which holds em
ployer securities that are publicly traded. 
See paragraph (f)(2)(iv) of this section 
for a special rule that treats certain plans 
that hold employer securities that are not 
publicIy traded as applicable defined con
tribution plans and paragraph (f)(3 )(ii) of 
this section for a special rule that treats 
certain plans as not holding publicly traded 
employer securities for purposes of this 
section. 

(ij) Exception for certain ESOPs. An 
employee stock ownership plan (ESOP). 
as defined in section 497S(e)(7l. is not 
an applicable defined contribution plan if 
the plan is a separate plan for purposes of 
section 414(1) with respect to any other de
fined benefit plan or defined contribution 
plan maintained by the same employer 
or employers and holds no contributions 
(or earnings thereunder) that are (or were 
ever) subject to section 401(k) or 401(m). 
Thus, an employee stock ownership plan 
is an applicable defined contribution plan 
if that ESOP is a portion of a larger plan 
(whether or not that larger plan includes 
contributions that are subject to section 
401(k) or 401(m». For purposes of this 
paragraph (f)(2)(ii). a plan is not con
sidered to hold amounts ever subject to 
section 401(k) or 401(m) merely because 
the plan holds amounts attributable to 
rollover amounts in a separate account that 
were previously subject to scction 40 I (k) 
or 401(m). 

(iii) Exception for one-participant 
plans. A one-participant plan. as defined 
in section 40I(a)(3S)(E)(iv). is not an ap
plicable defined contribution plan. 

(iv) Certain defined contribution plans 
treated as holding publicly traded em
ployer securities-CAl General rule. A de
fined contribution plan holding employer 
securities that are not publicIy traded is 
treated as an applicable defined contri
bution plan if any employer maintaining 
the plan or any member of a controlled 
group of corporations that includes such 
employer has issued a class of stock which 
is publicly traded. For purposes of this 
paragraph (f)(2)(iv), a controlled group of 
corporation has the meaning given such 
term by section IS63(a). except that "50 
percent" is substituted for "SO pcrcent" 
each place it appears. 

(B) Exception for certain plans. Para
graph (f)(2)(iv)(Al of this section does not 
apply to a plan if-

(1) No employer maintaining the plan 
(or a parent corporation with respect to 
such employer) has issued stock that is 
publicly traded; and 

(2) No employer maintaining the plan 
(or parent corporation with respect to such 
employer) has issued any special class of 
stock which grants to the holder or issuer 
particular rights, or bears particular risks 
for the holder or issuer, with respect to 
any employer maintaining the plan (or any 
member of a controlled group of corpora
tions that includes such employer) which 
has issued any stock that is publicly traded. 

(3) Emplover security-til General 
rule. Employer security has the meaning 
given such term by section 407(d)(l) of 
the Employee Retirement Income Security 
Act of 1974. as amended. 

(iil Certain defined contribution plans 
or investment funds not treated as holding 
employer securities-CAl Exception for 
certain flow-through investments. Subject 
to paragraph (f)(3)(ii)(B) and (C) of this 
section. a plan (and an investment option 
described in paragraph (d) of this section) 
is not treated as holding employer secu
rities for purposes of this section to the 
extent the employer securities are held 
indirectly through-

(1) An investment company registered 
under the Investment Company Act of 
1940: 

(2) A common or collective trust fund 
or pooled investment fund maintained by 
a bank or trust company supervised by a 
State or a Federal agency; 

(3) A pooled investment fund of an in
surance company that is qualified to do 
business in a State: or 

(4) Any other investment fund desig
nated by the Commissioner in revenue rul
ings, notices, or other guidance published 
in the Internal Revenue Bulletin. 

(B) Investment must be independent. 
The exception set forth in paragraph 
(f)(3)(ii)(A) of this section applies only if 
the investment in the employer securities 
are held in a fund under which-

(1) There are stated investment objec
tives of the fund; and 

(2) The investment is independent of 
the employer and any affiliate thereof. 

(C) Percentage limitation rule. For pur
poses of paragraph (f)(3)(iil(B)(2) of this 
section, an investment in employer secu
rities in a fund is considered to be inde
pendent of the employer and any affiliate 

thereof only if the aggregate \ alue of the 
employer securities held in the fund is not 
in excess of 10 percent of the total value of 
all of the fund's investments. 

(4) Parent corporation. Parent corpora
tion has the meaning given such term by 
section 424( e). 

(S) Publicly traded-(iJ In Rel/eral. A 

security is publicly traded if it is readily 
tradable on an established securities mar
ket. 

(ii) Established securities market. For 
purposes of this paragraph (f)(S). a secu
rity is traded on an established securities 
market if-

(Al The security is traded on a national 
securities exchange that is registered under 
section 6 of the Securities and Exchange 
Act of 1934 (IS USc. 78f); or 

(B) The security is traded on a for
eign national securities exchange that is of
ficially recognized, sanctioned, or super
vised by a governmental authority. 

(iii) Readily tradable. For purposes of 
this paragraph (f)(S), except as provided by 
the Commissioner in revenue rulings, no
tices, or other guidance published in the In
ternal Revenue Bulletin, a security is read
ily tradable if-

(A) The security is traded on a secu
rities exchange that is described in para
graph (f)(S)(ii)(A) of this section; or 

(B) The security is traded on a secu
rities exchange that is described in para
graph (f)(S )(ii)(B J of this section and the 
security is deemed by the Securities and 
Exchange Commission (SEC) as having a 
"ready market" under SEC Rule ISc3-1 
(17 CFR 240.ISc3-I). 

(g) Effective date and transition 
rules-(l) Statutory effecti"e date-(i) 
General rule. Except as otherwise pro
vided in this paragraph (g), section 
401 (a)(3S) is effective for plan years be
ginning after December 31. 2006. 

(ii) Collectively bargained plans-(A) 
Delayed effective date. In the case of a 
plan maintained pursuant to one or more 
collecti ve bargaining agreements between 
employee representatives and one or more 
employers ratified on or before August 17. 
2006. section 40 I (a)(3S) is effective for 
plan years beginning after the earlier of 

(1) the later of-
(i) December 31.2007: or 
(ii) the date on which the last such col

lective bargaining agreement terminates 
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(determined without regard to any exten
sion thereof); or 

(2) December 31, 2008. 

(B) Definition of collectively bargained 

plans. For purposes of this paragraph 
(g)( 1 )(ii), in the case of a plan for which 

one or more collective bargaining agree
ments apply to some. but not all, of the 
plan participants, the plan is considered a 
collectively bargained plan if at least 25 
percent of the participants in the plan are 
members of collective bargaining units 
for which the contributions under the plan 

are specified under a collective bargaining 

agreement. 
(iii) Special rule for certain employer 

securities held in an ESOP. Section 
901(c)(3)(A) and (B) of the Pension Pro

tection Act of 2006, Public Law 109-280, 
120 Stat. 780 (PPA '06), provides a spe
cial effective date for an employee stock 

ownership plan that holds a class of pre
ferred stock with a guaranteed minimum 
value, as described in that section. 

(2) Statutory transition rules-(i) 

General rule. Pursuant to section 

401(a)(35)(H), in the case of the poItion 
of an account to which paragraph (c) of 

this section applies and that consists of 
employer securities acquired in a plan year 

beginning before January I, 2007, the re
quirements of paragraph (c) of this section 
only apply to the applicable percentage of 
such securities. 

(ii) Applicable pen'entage-(A) 

Phase-in percentage. For purposes of this 
paragraph (g)(2), the applicable percent
age is determined as follows-

Plan year to which paragraph (c) of this section applies: The applicable percentage is: 

1 st ..................................................... 33 
2nd .................................................... 66 
3rd and following ........................................ 100 

(B) Special rule. For a plan described 
in paragraph (g)( 1 )(iii) of this section for 
which the special effective date under 
section 901(c)(3) of PPA '06 applies, the 
applicable percentage under this paragraph 
(g)(2)(ii) is determined without regard 
to the delayed effective date in section 
901(c)(3)(A) and (B) of PPA '06. 

(iii) Nonapplication for participants 
age 55 with three years of service. Para
graph (g)(2)(i) of this section does not 
apply to an individual who is a participant 
who attained age 55 and had completed at 
least three years of service (as defined in 
paragraph (c)(3) of this section) before the 
first day of the first plan year beginning 
after December 31,2005. 

(iv) Separate application by class of se
curities. This paragraph (g)(2) applies sep
arately with respect to each class of secu
rities. 

(3) Regulatory effective date. This sec
tion is etfective for plan years beginning 
on or after January 1, 2009. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Ortiee of the Federal Register on January 2. 
2008. 8:45 a.m .. and published in the issue of the Federal 
Register for January 3. 2008. 73 F.R. 421) 
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Update to Publication 1187, 
Specifications for Filing Form 
1042-S, Foreign Person's 
U.S. Source Income Subject 
to Withholding, Electronically 
or Magnetically, revised 
September 2006 

Announcement 2008-19 

This announcement supersedes An
nouncement 2008-6 and corrects a ty
pographical error. The reference to the 
state code table in the second bullet was 
changed to Sec. 17. Publicly Traded 
Partnership (PTP) was added the 'Q' 
record descriptions below which reference 
NQIIFLW-THR. Continue to use Publica
tion 1187, Specifications for Filing Form 
1042-S, Foreign Person's u.s. Source 
Income Subject to Withholding, Electroni
cally or Magnetically, revised September 
2006 along with the changes listed below 
for your Tax Year 2007 filing. The fol
lowing changes are effective for Tax Year 
2007 filed in calendar year 2008. 

• An explanatory note was added to the 
Recipient 'Q' Record which reads: If 
you are a nominee that is the withhold
ing agent under Code Section 1446, en
ter the Publicly Traded Partnership'S 
(PTP) name and other information in 
the NQIIFLW-THRfPTP fields; posi
tions 401-666. 

• In the Recipient 'Q' Record, a new 
field, NQUFLW-THRlPTP State 
Code, was added to positions 643-644. 
Enter the two-alpha character state 
code (see table Part A, Sec. 17). If a 
state code or APOIFPO is not applica
ble then blank fill. 

• Additional instructions were added 
to the Recipient 'Q' Record, 
NQIIFLW-THRlPTP Country Code, 
positions 647-648. The instructions 
read: Enter the two-character Coun
try Code abbreviation, where the 
NQUFLW-THRlPTP is located. Enter 
blanks if the NQUFLW-THRlPTP has 
a U.S. address. 

• The Field Title was changed and 
additional instructions were added 
to the Recipient 'Q' Record, 
NQIIFLW-THRlPTP Postal Code/ZIP 
Code, positions 649-657. The instruc
tions read: Enter the alpha/numeric 
foreign postal code or U.S. ZIP Code 
for all U.S. addresses including territo
ries, possessions and APO/FPO. Enter 
the code in the left most position and 
blank fill the remaining positions. DO 
NOT use hyphens or blanks between 
numbers or letters (e.g., if the postal 
code is written as A6B 3C5 input as 
A6B3C5). Left-justify. 

• Some of the Canadian Province codes 
changed. Use the chart below to code 
your file. 



Province Code 

AB 
BC 
MB 
NB 
NL 
NS 
NT 
NU 
ON 
PE 
QC 
SK 
YT 

If you have questions concerning the 
filing of Form 1042-S, Foreign Per
son's U.S. Source Income Subject to 
Withholding, please contact the Internal 
Revenue Service ECC-MTB toll-free at 
866-455-7438. 

Deletions From Cumulative 
List of Organizations 
Contributions to Which 
are Deductible Under Section 
170 of the Code 

Announcement 2008-20 

The Internal Revenue Service has re
voked its determination that the organi
zations listed below qualify as organiza
tions described in sections 501(c)(3) and 
170(c)(2) of the Internal Revenue Code of 
1986. 

Generally, the Service will not disallow 
deductions for contributions made to a 
listed organization on or before the date 
of announcement in the Internal Revenue 
Bulletin that an organization no longer 
qualifies. However, the Service is not 
precluded from disallowing a deduction 
for any contributions made after an or
ganization ceases to qualify under section 
170(c)(2) if the organization has not timely 

Province 

Alberta 
British Columbia 
Manitoba 
New Brunswick 
Newfoundland & Labrador 
Nova Scotia 
Northwest Territories 
Nunavut 
Ontario 
Prince Edward Island 
Quebec 
Saskatchewan 
Yukon Territory 

filed a suit for declaratory judgment under 
section 7428 and if the contributor (1) had 
knowledge of the revocation of the ruling 
or determination letter, (2) was aware that 
such revocation was imminent, or (3) was 
in part responsible for or was aware of the 
activities or omissions of the organization 
that brought about this revocation. 

If on the other hand a suit for declara
tory judgment has been timely filed, con
tributions from individuals and organiza
tions described in section 170( c )(2) that 
are otherwise allowable will continue to 
be deductible. Protection under section 
7428(c) would begin on March 17, 200S, 
and would end on the date the court first 
determines that the organization is not de
scribed in section 170(c)(2) as more partic
ularly set forth in section 742S(c)(1). For 
individual contributors, the maximum de
duction protected is $1,000, with a hus
band and wife treated as one contributor. 
This benefit is not extended to any indi
vidual, in whole or in part, for the acts or 
omissions of the organization that were the 
basis for revocation. 

Drive for Youth 2020 
Missouri City, TX 

Rise and Shine, Inc. 
Medical Lake, WA 

Bluegrass Gymnastic Boosters, Inc. 
Lexington, KY 

DebtTech 
Columbia, MD 

Nexum Credit Counseling, Inc. 
Vero Beach, FL 

New Home Gallery, Inc. 
Louisville, KY 

Alban Community Services Foundation 
Lititz, PA 

Union Oaks, Inc. 
Omaha, NE 

Shiloh Ministries of Hagerstown, Inc. 
Hagerstown, MD 

Credicure, Inc. 
Martinsburg, WV 

Newton Family Foundation 
West Jordan, UT 

Alliance to Rebuild LA 
Santa Monica, CA 

The Down Payment Assistance Group 
San Diego, CA 

Phillip J. Kronzer Foundation for 
Religious Research 
Los Gatos, CA 

Credit Success Company 
Jacksonville, FL 

Mario C. and Elva G. Rapanotti Charitable 
Supporting Organization 
San Antonio, TX 

Anthony & Megan Wolfenden Charitable 
Supporting Organization 
Santa Clara, CA 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 872.-Gross 
Income 

A revenue ruling is provided to assist a foreign 
corporation engaged in the international operation of 
ships or aircraft. and its shareholders. in determin

ing whether the foreign corporation is organized in 
a country that grants an "equivalent exemption" from 
tax for purposes of sectIOn gg3(a) and (c) of the In
ternal Revenue Code (Code) This revenue ruling 

is also intended to assist a nonresident alien individ
ual engaged in the international operation of ships or 
aircraft in determining whether a country grants an 
equivalent exemption from tax for purposes of sec
tion 872(b) of the Code. See Rev. Rul. 2008-17, 
page 626. 

Section 883.-Exclusions 
From Gross Income 
26 CFR 1.883: Exclusion a/income/rom the interna
tiona/ operation 0/ ships or alrcra/t. 
(Also Section 872. 894.) 

International operation of ships or 
aircraft; foreign corporation. This rul
ing assists a foreign corporation engaged 
in the international operation of ships or 
aircraft, and its shareholders, in determin
ing whether the foreign corporation is or
ganized in a country that grants an "equiv
alent exemption" from tax for purposes of 
section 883(a) and (c) of the Code. The 
ruling also assists a nonresident alien in
dividual engaged in the international op
eration of ships or aircraft in determining 
whether a country grants an equivalent ex
emption for purposes of section 872(b). 
The ruling does not, however, provide sub
stantive guidance under section 883. Rev. 
RuIs. 89--42,97-31, and 2001--48 modi
fied and superseded. 

Rev. Rul. 2008-17 

Purpose 

The purpose of this revenue ruling is 
to assist a foreign corporation engaged in 
the international operation of ships or air
craft. and its shareholders, in determining 
whether the foreign corporation is orga
nized in a country that grants an "equiv
alent exemption" from tax for purposes of 
~ection 883(a) and (c) of the Internal Rev
enue Code (Code). This revenue ruling is 
also intended to assist a nonresident alien 
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individual engaged in the international op

eration of ships or aircraft in determining 

whether a country grants an equivalent ex

emption from tax for purposes of section 

872(b) of the Code, This revenue ruling 

provides lists of countries that may pro

vide various forms of equivalent exemp
tions. This revenue ruling does not, how

ever, provide substantive guidance under 

section 883 of the Code, For detailed guid

ance, see Treas. Reg, § 1,883-0 through 
§ 1.883-5 (T.O. 9087, 2003-2 CB. 781, 

as amended by T.O. 9218, 2005-2 CB. 
503), and Treas. Reg. § 1.883-OT through 
§ 1.883-5T (T.O. 9332, 2007-32 I.R.B. 

300). 

Background 

Section 883(a) of the Code generally 
provides that gross income derived by 
a foreign corporation from the interna
tional operation of ships or aircraft shall 
not be included in the gross income of 
such foreign corporation, and shall be ex
empt from U.S, taxation, if the country in 
which the corporation is organized grants 
an equivalent exemption to corporations 
organized in the United States (U.S. cor
porations). Section 883(c)(l) provides 
that the exemption provided by section 
883(a) is not available if 50 percent or 
more of the value of the stock of the for
eign corporation is owned by individuals 
who are not residents of a country that 
grants an equivalent exemption to U.S. 
corporations. Thus, a foreign corporation 
seeking to avail itself of the exemption 
from tax under section 883 must determine 
whether it is organized in a country that 
provides an equivalent exemption to U.S, 
corporations and whether its shareholders 
are organized in, or residents of, a country 
that provides an equivalent exemption to 
U ,So corporations. Treasury regulation 
§ 1.883-I(c)(3) also requires a foreign 
corporation claiming an exemption from 
tax to provide the applicable authority for 
an equivalent exemption with its Form 
1120-F (U.S. Income Tax Return of a For
eign Corporation). 

Treasury regulation § 1.883-1(h)(1) 
provides that an equivalent exemption 
may exist if a foreign country generally 

imposes no tax on income or specifically 

provides an exemption under domestic 

law for income derived from the inter

national operation of ships or aircraft 

Alternatively, a foreign country may ex

change a diplomatic note, or enter into 

an agreement, with the United States that 

provides for an equivalent exemption for 

purposes of section 883. Treas. Reg. 
§ 1.883-IT(h)(l) broadens the definition 

of equivalent exemption to include an 

exemption provided by income tax con

vention, provided the foreign corporation 
meets certain additional conditions set 
forth in § 1.883-IT(h)(3). 

Table I 

Part A of Table I of this revenue ruling 
provides a list of countries that grant an 

equivalent exemption as evidenced by a 
diplomatic note exchanged with the United 
States, 

Part B of Table I provides a list of coun
tries that grant an equivalent exemption to 
U.S, corporations by statute or decree, or 

by not imposing tax on income from the 
international operation of ships or aircraft. 
The Internal Revenue Service (IRS) gen
erally has made the determinations based 
upon information submitted by the foreign 
country regarding its domestic law in ef
fect at the time of the submission, The date 
of the IRS's review of the foreign country's 
law is reflected in the first column of Part 
B of Table L The list of countries included 
in Part B of Table I is not an exhaustive list 
of the countries which provide an equiva
lent exemption under domestic law. Other 
countries that have not submitted the infor
mation necessary for the IRS to make a de
termination also may grant an equivalent 

exemption. 
Because Part B of Table I does not re

flect any changes to a country's domestic 
law since the IRS's review, a foreign cor
poration and its shareholders should inde
pendently verify the accuracy of the infor
mation in Part B of Table I as it relates to 
the relevant taxable year. 

Consistent with past practice, the IRS 
will entertain a request from a foreign gov
ernment to determine whether the domes
tic law of the foreign country provides an 



equivalent exemption for one or more cate
gories of income that may be exempt from 
U.S. taxation under section 883. Accord
ingly, taxpayers may ask the relevant for
eign government to contact the IRS for this 
purpose. The letter from the foreign gov
ernment official should be addressed to the 
Associate Chief Counsel (International), 
Internal Revenue Service, 1111 Constitu
tion Avenue, NW, Washington, DC 20224, 
Attn: CC:INTL:Brl. The letter should 
state the name, citation, and effective date 
of the statute or decree, and generally de
scribe the application of the country's do
mestic law to income derived by U.S. per
sons from the international operation of 
ships or aircraft and from calling on ports 
or airports in that country. For example, 
the letter should discuss whether the law 
provides an exemption for each category 
of income described in § 1.883-1 (h)(2)(i) 
through (viii). A copy of the relevant 
statute or decree as published in an offi
cial government publication and a certified 
English translation of the document, if it 
was not published in English, should be at
tached to the letter. 

Table II 

Table II of this revenue ruling provides 
a list of countries that have entered into 
income tax conventions with the United 
States that include a shipping and air trans
port article or a gains article. Prior to 
the issuance of § 1.883-lT(h)(3), a for
eign corporation organized in a country 
that only provided an exemption from tax 
through an income tax convention with 
the United States was not considered orga
nized in a country that granted an equiv
alent exemption for purposes of section 
883. For taxable years of foreign cor
porations beginning on or after June 25, 
2007, § 1.883-1T(h)(3)(i) provides that if 
a foreign corporation is organized in a for
eign country that only provides an exemp
tion from tax for profits from the oper
ation of ships or aircraft in international 
transport or international traffic under the 
shipping and air transport or gains arti
cle of an income tax convention with the 
United States, then such foreign corpora
tion may treat the exemption from tax pro
vided by the income tax convention as an 
equivalent exemption for purposes of sec
tion 883, but only if: (1) the foreign cor
poration meets all the conditions for claim-

ing benefits with respect to such profits un
der the income tax convention, including 
the limitation on benefits article; and (2) 
the profits that are exempt from tax pur
suant to the income tax convention also fall 
within a category of income described in 
§ 1.883-I(h)(2)(i) through (viii). 

A foreign corporation that relies on 
an income tax convention as providing 
an equivalent exemption with respect to 
a particular category of income under 
§ 1.883-1 T(h)(l )(ii) must demonstrate not 
only that it qualifies for benefits under 
the income tax convention but also that it 
meets the requirements of section 883. For 
example, a corporation that is considered a 
resident of a foreign country that grants an 
equivalent exemption because it is man
aged and controlled in that country will not 
qualify for an exemption from tax under 
section 883(a) unless the corporation is 
also organized in that country. Similarly, a 
foreign corporation that does not meet one 
of the stock ownership tests described in 
§ 1.883-l(c)(2) may not claim an exemp
tion from tax under section 883, even if it 
qualifies for benefits under the limitation 
on benefits article of the relevant income 
tax convention. 

Table II summarizes the bases for 
claiming an exemption under each in
come tax convention, including whether 
the exemption under the shipping and air 
transport article is based solely on resi
dence, or, as in the case of certain older 
income tax conventions, the exemption 
has an additional requirement of documen
tation or registration. Table II now also 
includes limitation on benefits articles as 
a condition for claiming benefits. Table II 
does not set forth other benefits relating to 
a shipping or an air transport business that 
may be provided under articles covering 
business profits, rentals and royalties, or 
other income because such benefits arc 
not relevant for purposes of section 883(a) 
or (c). 

Table I and Table II are intended only 
as a summary, and the full text of any rel
evant diplomatic note, foreign law, or in
come tax convention (including any pro
tocol thereto, any agreement, any diplo
matic note accompanying the convention, 
or the technical explanation of the income 
tax convention) should be consuIted. The 
IRS and Treasury Department intend to up
date the tables periodically. 

CHANGES TO REV. RUL. 2001-48 

In Part A of Table I, Angola, the Cape 
Verde Islands, Ghana, and the Bailiwick 
of Jersey have been added to the list of 
countries that have exchanged diplomatic 
notes with the United States. 

In Part B of Table I, the British Vir
gin Islands, Croatia, Gibraltar, Kuwait 
(shipping only), Monaco, Qatar (shipping 
only), and Uruguay have been added to the 
list of countries whose domestic law has 
been determined to provide an equivalent 

exemption. 
In Table II, the following countries have 

been added to the list of countries that pro
vide an exemption under an income tax 
convention: Bangladesh and Sri Lanka. 
The following countries have entered into 
new income tax conventions or protocols 
with the United States that contain new 
shipping and air transport articles that su
persede prior income tax conventions re
ported in Rev. Rul. 2001-48: Australia, 
Belgium, Japan, and the United Kingdom. 

A subheading has been added under the 
heading Basis for Exemption to notify any 
foreign person, whether it is the corpora
tion seeking an exemption from tax un
der section 883, or a shareholder of such 
corporation, that it may not treat an in
come tax convention as granting an equiv
alent exemption unless that person qual
ifies for benefits under the limitation on 
benefits article, if any, in that income tax 
convention. Footnote number 35 has also 
been added to identify those countries that 
provide an equivalent exemption from tax 
only through an income tax convention 
with the United States. 

TO CLAIM AN EXEMPTION 

Nonresident alien individuals claiming 
an exemption from U.S. taxation under 
section 872(b) of the Code must file a re
turn on Form 1040NR (U.S. Nonresident 
Alien Income Tax Return), follow the ac
companying instructions, and claim the ex
emption. Foreign corporations claiming 
an exemption under section 883 must file 
a return on Form 1120F (U.S. Income Tax 
Return of a Foreign Corporation), follow 
the accompanying instructions, and com
ply with the relevant reporting provisions 
of Treas. Reg. § 1.883-I(c)(3). 
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EFFECT ON OTHER REVENUE DRAFTING INFORMATION ruling, contact Patricia A. Bray at (202) 
RULINGS 622-5871 (not a toll-free call). 

The principal author of this revenue rul-
Rev. Rul. 89-42, Rev. Rul. 97-31, ing is Patricia A. Bray of the Office of As-

and Rev. Rul. 2001-48 are modified and sociate Chief Counsel (International). For 
superseded. further information regarding this revenue 

TABLE I 

Countries Granting Equivalent Exemptions For 
Income From The International Operation of 

Ships and Aircraft 

PART A - EXCHANGE OF NOTES] 

TYPES OF SHIPPING AND AIRCRAFT INCOME EXEMPTEd 

Countries And Cumulative Bulletin Operating Full Rental Bareboat Incidental Cap3 Gains 
Territories Or Internal Income (Time or Rental Container 

Revenue Bulletin Voyage Rental 
Citation Charter) 

Angola 2007-42 I.R.B. 801 X X X X X 

Argentina 1988-1 C.B. 456 X X X X X 

Bahamas 1988-1 C.B. 458 X X X X 

Bahrain 2000-2 c.B. 475 X X X X X 

Belgium 1988-1 C.B. 459 X X X 

Bolivia4 1988-1 C.B.460 X X X X 

Cape Verde 2005-2 c.B. 855 X X X X X 

Chiles 1991-1 C.B. 304 X X X3 X 

Colombia 1988-1 C.B. 461 X X X X 

Cyprus 1989-2 C.B. 332 X X X X 

Denmark 1988-1 C.B. 462 X X X X 

EI Salvadors 1988-1 C.B. 463 X X X X X 

Ethiopia 1999-1 C.B. 1134 X X X X X 

Fiji 1996-2 C.B. 202 X X X X X 

Finland 1989-2 C.B. 334 X X X X 

Ghana 2002-1 C.B. 725 X X X X X 

Greece 1988-2 C.B. 366 X X X X 

Hong Kong6n 1995-1 C.B. 228 X X X X X 

India 1990-2 C.B. 316 X X X3 X X 

Isle of Man6 1990-2 C.B. 317 X X X X X 

Japan 1990-2 C.B. 318 X X X X 

Jersey 2007-10 I.R.B. 665 X X X X X 

Jordan 1996-2 C.B. 202 X X X X 

Liberia 1988-1 C.B. 463 X X X X X 

Luxembourg 1996-2 C.B. 203 X X X X 

Malaysia 1990-2 C.B. 319 X X X3 X X 

Malta 1997-1 C.B. 314 X X X X X 
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TABLE I-Continued 

Countries Granting Equivalent Exemptions For 
Income From The International Operation of 

Ships and Aircraft 

PART A - EXCHANGE OF NOTES1 

TYPES OF SHIPPING AND AIRCRAFT INCOME EXEMPTED2 

Countries And Cumulative Bulletin Operating Full Rental Bareboat Incidental Cap3 Gains 

Territories Or Internal Income (Time or Rental Container 
Revenue Bulletin Voyage Rental 
Citation Charter) 

Marshall 1990-2 C.B. 321 X X X X X 
Islands 

Norway 1991-1 C.B. 304 X X X X X 

Pakistan6 1991-1 C.B. 305 X8 

Panama 1988-2 C.B. 366 X X X X 

Peru6 1989-2 C.B. 335 X X X3 X 

Sf. Vincent & 1989-2 C.B. 336 X X X X 
Grenadines 

Saudi Arabia9 2000-1 C.B. 1126 X X X X X 

Singapore 1990-2 C.B. 323 X X X X X 

Sweden 1988-1 C.B. 466 X X X3 X 

Taiwan 1989-2 C.B. 337 X X X X 

United Arab 1998-2 C.B. 528 X X X X X 
Emirates 

Venezuela 1988-1 C.B. 467 X X X3 X X 

PART B - DOMESTIC LAW 

TYPES OF SHIPPING AND AIRCRAFT INCOME EXEMPTEd 

Countries Date Operating Full Rental Bareboat Incidental Cap3 Gains 
And Foreign Law Income (Time or Rental Container 
Territories Reviewed Voyage Rental 

Charter) 

Antigua & Barbuda6 NOV 1991 X X X X X 

Aruba JUNE 1999 X X X X 

Barbados OCT 1989 X X X X X 

Bermuda NOV 1988 X X X X X 

BrazillO DEC 1988 X X X3 X 

British Virgin Islands MAR 2003 X X 

Bulgaria FEB 1989 X X X X X 

Cayman Islandsll JAN 1987 X X X X X 

Chile6 OCT 1988 X X X X X 

Croatia FEB 2007 X X X X X 

Ecuador6/12 DEC 1989 X X X3 X X 

Gibraltar JULY 2006 X X X X X 

Israel FEB 1991 X X X X X 
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TABLE I-Continued 

Countries Granting Equivalent Exemptions For 
Income From The International Operation of 

Ships and Aircraft 

PART B - DOMESTIC LAW-Continued 

TYPES OF SHIPPING AND AIRCRAFT INCOME EXEMPTEIY 

Countries Date Operating Full Rental Bareboat Incidental Cap3 Gains 

And Foreign Law Income (Time or Rental Container 

Territories Reviewed Voyage Rental 

Charter) 

Kuwait6 APRIL 2007 X X X X 

Monaco JAN 2005 X X X X X 

Netherlands OCT 1988 X X X3 X 

Netherlands Antilles MAY 1988 X X X X X 

Peru5 SEPT 1995 X X X X X 

Portugal lO Ships JUNE 1989 X X X 

Aircraft FEB 1989 X X X 

Qatar Ships6 JAN 1993 X8 X 

Aircraft5 AUG 1994 X8 

Spain13 DEC 1988 X X X 

Surinam NOV 1999 X X X X X 

Turkey14 JAN 1987 X X 

Turks & Caicos11 FEB 1990 X X X X X 

Uruguay JAN 2007 X8 

U.S. Virgin Islands OCT 1988 X X X X X 

Vanuatu MAY 1987 X X X X X 

TABLE II 

Countries Granting Exemptions from Tax by Income Tax Convention15 

BASIS FOR EXEMPTION TYPES OF SHIPPING AND AIRCRAFT INCOME 
EXEMPTEIY 

Countries Residence Residence LOB29 Operating Full Bare-Boat Incidental Cap 
And Based No & Flag Article Income Rental Rental Container Gains 
Territories Flag Reciprocal (Time or Rental 

Voyage 
Charter) 

Australia l9/35 X X X X16 X3 X X 

Austria35 X X X X20 X20 X X 

Bangladesh 19/35 X X X X20 X20 X X 

Barbados X X X X20 X20 X X 

Belgium 11J X X X X X20 X X 

Canada35 X X X X X X X 

China22135 (People's X X X X20 X20 X X 
Republic) 
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TABLE II-Continued 

Countries Granting Exemptions from Tax by Income Tax Convention15 

BASIS FOR EXEMPTION TYPES OF SHIPPING AND AIRCRAFT INCOME 
EXEMPTEd 

Countries Residence Residence LOB29 Operating Full Bare-Boat Incidental Cap 
And Based No & Flag Article Income Rental Rental Container Gains 
Territories Flag Reciprocal (Time or Rental 

Voyage 
Charter) 

Cyprus X X X X20 X20 X X 

Czech Republic35 X X X X X3 X X 

Denmark X X X X X20 X X 

Egypt X X X3 X3 X 

Estonia35 X X X X X3 X X 

Finland X X X X3 X3 X X 

France35 X X X X X20 X X 

Germany24/35 X X X X X X 

Greece X X8 

Hungary35 X X X3 X3 X X 

Iceland35 X25 X X3 X3 X X 

India X X X X3 X3 X X 

Indonesia35 X X X X X27 X X 

Ireland35 X X X X X20 X X 

Israel X X X X3 X3 X X 

Italy28129/35 X25 X X X30 X3 X X 

Jamaica35 X X X X20 X20 X X 

Japan28119 X X X X3 X X X 

Kazakhstan35 X X X X X20 X X 

Korea35 X X X32 X 

Latvia35 X X X X Xl7 X X 

Lithuania35 X X X X Xl7 X X 

Luxembourg X X X X X20 X X 

Mexico35 X X X X X23 X X 

Morocco35 X21 X8 X 

Netherlands X X X X3 X3 X 

New Zealand35 X X X X X3 X X 

Norway28 X X X32 X3 X X 

Pakistan5 X X8 

Philippines6/35 X X 

Poland35 X25 X X3 X3 X X 

Portugal35 X X X X X3 X 

Romania35 X X X3 X3 X X 
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TABLE II-Continued 

Countries Granting Exemptions from Tax by Income Tax Convention15 

BASIS FOR EXEMPTION TYPES OF SHIPPING AND AIRCRAFT INCOME 
EXEMPTEd 

Countries Residence Residence LOB29 Operating Full Bare-Boat Incidental Cap 
And Based No & Flag Article Income Rental Rental Container Gains 
Territories Flag Reciprocal (Time or Rental 

Voyage 
Charter) 

Russian Federation35 X X X X X20 X X 

Slovak Republic35 X X X X X3 X X 

Siovenia35 X X X X X20 X X 

South Africa35 X X X X X20 X X 

Spain X X X X X3 X X 
Sri Lanka5/19/31135 X X X X20 X20 

Sweden X X X X X3 X X 

Switzerland35 X X X X33 X3 X 

Thailand35 X5 X X X X3 X X 

X6 X X 

Trinidad & Tobago35 X25 X X3 X3 X 

Tunisia35 X X X X20 X20 X X 

Turkey X X X X X3 X X 

Ukraine35 X X X X X20 X X 
USSRlNIS34/35 X X8 X 
u.K.19/35 X X X X X3 X X 

Venezuela35 X X X X X20 X X 

FOOTNOTES TO TABLES 

Notes signed prior to the Technical and Miscellaneous Revenue Act of 1988 are interpreted in accordance with the technical corrections enacted by that Act. 

Under the heading "Types of Shipping and Aircraft Income Exempted" unless otherwise footnoted, an "X" indicates full exemption whether or not there is a 
permanent establishment. 

The tax exemption is available only if the income is incidental to operating income. 

The note was ratified by the Bolivian Congress and signed by the Bolivian President. The note and exemption officially became effective upon publication in 
the official Gazette on March 31, 1999, for income earned after that date. 

This exemption applies to aircraft only. 

6 This exemption applies to shipping only. 

This diplomatic note applies to Hong Kong before July 1. 1997, and pursuant to Notice 97-40, 1997-2 C.B. 287, to the Hong Kong Special Administrative 
Region of the People', Republic of China on or after July 1. 1997. The note does not apply with respect to the People's Republic of China, which will continue 
to be treated as a separate country for purposes of the Internal Revenue Code. 
Operating income is not defined. 

The note is effective for all taxable years beginning on or after January I. 1999, and for all prior open taxable years. 
10 Only corporations are exempt under the Brazilian and Portuguese statutes. 
II The country generally imposes no income tax. 

12 This exemption is generally effective for all open years beginning on or after January I, 1987. 

13 The Spanish statute exempts only corporations. 

14 See generally Rev. Rul. 87-18, 1987-1 C.B. 178 (explaining the application of Turkey's domestic-law exemption). 

15 Table II is relevant for determining whether a shareholder of a foreign corporation is a resident of a country that grants an equivalent exemption by means of an 
income tax convention with the United States. Table II is also relevant for determining whether a foreign corporation itself is eligible to claim an exemption 
under section 883(a) when it is organized In a country that only provides an exemption by means of an income tax convention. 

16 Lessor must either regularly lease ships or aircraft on a full basis or operate them in international traffic. 
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17 This exemption applies if the ships or aircraft are operated in international traffic by the lessee, and the rental income is incidental to the operation of ships or 
aircraft in international traffic by the lessor. 

18 Except to the extent depreciation has been allowed in the other country. 

19 The following countries have entered into new income tax conventions or protocols with the United States that contain new Shipping and Air Transport articles 
that supersede prior income tax conventions reported in Rev. Rul. 2001-48: 

Australia. . . . . . . . . . . . . . . January I, 2004 

Bangladesh.. . . . . . . . . . . . . . . . . . . . . . . . January 1,2007 

Belgium ................. , " ......... . 

Japan ............................... . 

Sri Lanka ............................ . 

January 1,2008 

January J, 2005 

January J, 2004 

United Kingdom. . . . . . . . . . . . . . . . . . . . . . . January I, 2004 

20 This exemption applies if the ships or aircraft are operated in international traffic by the lessee, or the rental income is incidental to the operation of ships or 
aircraft in international traffic by the lessor. 

21 In the case of aircraft only, the registration may be in the country of residence or in any country with a treaty providing an equivalent exemption between 
such country and the country of residence. 

22 Pursuant to Notice 97-40.1997-2 C.B. 287, the treaty between the United States and the People's Republic of China (China) will continue to apply only to 
China and will not apply to the Hong Kong Special Administrative Region of the People's Republic of China. The Shipping and Aircraft Agreement between 
China and the United States was ratified on September 6, 1983. The Shipping and Aircraft Agreement is separate from the income tax treaty with China. 

23 The exemption applies except where the containers are used solely between places within the other Contracting State. 

24 This treaty is effective for the eastern States of Germany (the former East Germany) from January I, 1991. 

25 Documentation or registration required for ships or aircraft of United States residents only. 

26 This treaty exempts gains derived by an enterprise of a Contracting State if the ships or aircraft or containers are owned and operated by the enterprise 
and the income from them is taxable only in that State. 

27 Income from the bareboat rental of aircraft used in international traffic is exempt. Income from the bareboat rental of ships also is exempt if the ship is operated 
in international traffic and if the lessee is not a resident of, or does not have a permanent establishment in, the other Contracting State. 

28 See also the diplomatic notes or protocol accompanying this treaty. 

29 Each country identified in this column has entered into an income tax convention with the United States that contains a comprehensive limitation on 
benefits article. Accordingly, if a foreign corporation or shareholder of a foreign corporation intends to rely on an equivalent exemption provided through 
such an income tax convention with the United States, that person must be a resident of that country for treaty purposes and satisfy the limitation on 
benefits article in that convention. 

30 This exemption applies if the ship or aircraft is operated in international traffic or if the rental income is incidental to income from such international operation. 

31 In connection with the revised U.S. protocol with Sri Lanka, an exchange of notes signed September 20, 2002, provides, "[ w lith respect to Article 8 (Shipping 
and Air Transport). it is understood that Sri Lanka shall exempt from tax the profits of an enterprise of the United States from sources within Sri Lanka from the 
operation in international traffic of ships for as long as there remains in force Article 8 of the Convention between the Government of the Democratic Socialist 
Republic of Sri Lanka and the Government of the United Kingdom of Great Britain and Northern Ireland for the Avoidance of Double Taxation and the 
Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital Gains, signed at London on June 21, 1979; Article 8 of the Convention Between the 
Government of the Polish People's Republic and the Government of the Democratic Socialist Republic of Sri Lanka for the Avoidance of Double Taxation and 
the Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital. signed at Colombo on April 25, 1980; or any provision granting the same 
treatment as accorded under aforesaid provisions to a resident of a third state." 

32 
As a result of correspondence, it was clarified that income from the international operation of ships or aircraft includes this category of income. 

33 This exemption applies if the ships or aircraft are used by the lessee in international traffic. 

34 The U.S. - U.S.S.R. income tax treaty signed June 20, 1973, continues to apply to the New Independent States (NIS) of Armenia, Azerbaijan. Belarus, Georgia, 
Kyrgyzstan. Moldova, Tajikistan, Turkmenistan, and Uzbekistan. See Treasury News NB-1763. 

35 
This country only provides an exemption from tax through an income tax convention with the United States. A corporation organized in this country and 
claiming an exemption under section 883(a) must satisfy the additional requirements set forth in § \.883-1 T(h)(3). 

Section 894.-lncome 
Affected by Treaty 

A revenue ruling is provided to assist a foreign 

corporation engaged in the international operation of 

ships or aircraft, and its shareholders. in determin

ing whether the foreign corporation is organized in 

a country that grants an "equivalent exemption" from 

tax for purposes of section 883(a) and (c) of the In

ternal Revenue Code (Code). This revenue ruling 

is also intended to assist a nonresident alien individ

ual engaged in the international operation of ships or 

aircraft in detennining whether a country grants an 

equivalent exemption from tax for purposes of sec

tion 872(b) of the Code. See Rev. RuL 2008-17, 

page 626. 

Section 4371.-lmposition 
of Tax 

An announcement describes a voluntary compli

ance initiative by the Internal Revenue Service (IRS) 

regarding the foreign insurance excise tax. See An

nouncement 2008-18, page 667. 

(A/so: 4372,4373. and 4374) 

Insurance premiums; excise tax con
sequences. This ruling describes the insur
ance excise tax consequences (under sec
tion 4371 of the Code) of insurance premi
ums paid by one foreign insurer (foreign 
insurer) to another (foreign reinsurer). In 
particular, the ruling addresses the excise 

tax consequences of such payments where 
the foreign insurer is eligible for a waiver 
of the excise tax by income tax treaty but 
the foreign reinsurer is not. There are two 
types of insurance excise tax waivers pro
vided by treaty. The ruling addresses both 
types of waivers. Rev. Rul. 58-612 clari
fied and amplified. 

Rev. Rul. 2008-15 

ISSUES 

1) Whether the reinsurance excise tax 
imposed by section 4371(3) of the Internal 
Revenue Code (Code) on policies of rein
surance covering contracts taxable under 
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paragraph (1), (2) or (3) of section 4371 ap
plies to reinsurance premiums paid by one 
foreign insurer or reinsurer to another. 

2) Whether the insurance excise taxes 
imposed by section 4371 apply to the ex
tent that a foreign insurer or reinsurer that 
would otherwise be entitled under an in
come tax treaty to an exemption from the 
excise taxes imposed by paragraphs (I)' 

(2) or (3) of section 4371 reinsures the 
risks covered by such contracts with a for
eign reinsurer that is not entitled to an ex
emption from such excise taxes under an 
income tax treaty (a nonqualified foreign 
reinsurer). 

FACTS 

Situation 1 

Foreign Insurer, a foreign corporation 
incorporated in Country X, issues policies 
of casualty insurance to U.S. Corporation, 
a domestic corporation, with respect to 
hazards, risks, losses, or liabilities wholly 
or partly within the United States. For
eign Insurer is not engaged in a trade or 
business in the United States. Country X 
does not have an income tax treaty with the 
United States. 

Foreign Insurer enters into a reinsur
ance agreement with Foreign Reinsurer, a 
foreign corporation incorporated in Coun
try Y, whereby Foreign Reinsurer agrees 
to indemnify Foreign Insurer against all or 
part of the loss that Foreign Insurer may 
sustain under the policies it has issued to 
U.S. Corporation. Foreign Reinsurer is not 
engaged in a trade or business in the United 
States. Country Y has an income tax treaty 
with the United States that docs not exempt 
insurance premiums from the excise taxes 
imposed by section 4371. 

Situation 2 

Foreign Reinsurer A, a foreign corpo
ration incorporated in Country W, issues 
policies of reinsurance to Domestic In
surer. a U.S. corporation, that cover casu
alty insurance contracts issued to or for. or 
in the name of. an insured as defined in 
section 4372(d). Foreign Reinsurer A en
ters into a reinsurance agreement with For
eign Reinsurer B, incorporated in Country 
y, whereby Foreign Reinsurer B agrees to 
indemnify Foreign Reinsurer A against all 
or part of the loss that Foreign Reinsurer 
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A may sustain under the policies it has is
sued to Domestic Insurer. Country Wand 
Country Y have income tax treaties with 
the United States that do not exempt insur
ance premiums from the excise taxes im
posed by section 4371. 

Situation 3 

The facts are the same as in Situation I, 
except that there is an income tax treaty in 
force between the United States and Coun
try X (the "U.S.-X Treaty"). Foreign In
surer is a resident of Country X for pur
poses of the U.S.-X Treaty and satisfies 
the requirements of the limitation on ben
efits article in that treaty. Article 2 of the 
U.S.-X Treaty provides, in pertinent part: 

The existing taxes to which this Con
vention shall apply are: 

In the case of the United States: 

* * * 
the Federal excise taxes imposed on 

insurance premiums paid to foreign in
surers ... 

The Convention shall, however, ap
ply to the Federal excise taxes imposed 
on insurance premiums paid to foreign 
insurers only to the extent that the risks 
covered by such premiums are not rein
sured with a person not entitled to the 
benefits of this or any other convention 
which provides exemption from these 
taxes .... 
* * * 

Situation 4 

The facts are the same as in Situation I, 
except that Foreign Insurer is a resident of 
Country Z and there is an income tax treaty 
in force between the United States and 
Country Z (the "U.S.-Z Treaty") that con
tains a comprehensive limitation on ben
efits article. Foreign Insurer satisfies the 
requirements of the limitation on benefits 
article in that treaty. Article 2 of the U.S .-Z 
Treaty provides, in pertinent part: 

The existing taxes to which this Con
vention shall apply are: 

In the case of the United States: 
* * * 

the Federal excise taxes imposed on 
insurance policies issued by foreign in
surers ... 

The Business Profits article of the 
Country Z treaty provides in pertinent 
part: 

* * * 
The United States excise tax on in

surance policies issued by foreign in
surers shall not be imposed on insur
ance or reinsurance policies, the premi
ums on which are the receipts of a busi
ness of insurance carried on by an en
terprise of Country Z. However, if such 
policies are entered into as part of a 
conduit arrangement, the United States 
may impose excise tax on those poli
cies, unless the premiums in respect of 
those policies are, or are part of, the in
come of a permanent establishment that 
the enterprise of Country Z has in the 
United States. 

The term "conduit arrangement" is 
defined to mean a transaction or series 
of transactions: 

which is structured in such a way 
that a resident of a Contracting State 
entitled to the benefits of this Con
vention receives an item of income 
arising in the other Contracting State 
but that resident pays, directly or in
directly, all or substantially all of 
that income (at any time or in any 
form) to another person who is not a 
resident of either Contracting State 
and who, if it received that item of 
income direct from the other Con
tracting State, would not be entitled 
under a convention for the avoid
ance of double taxation between the 
state in which that other person is 
resident and the Contracting State in 
which the income arises, or other
wise, to benefits with respect to that 
item of income which are equivalent 
to, or more favourable than, those 
available under this Convention to a 
resident of a Contracting State; and 
which has as its main purpose, or 
one of its main purposes, obtaining 
such increased benefits as are avail
able under this Convention. 

It is assumed for purposes of this rev
enue ruling that Foreign Insurer has not en
tered into such policies with U.S. Corpora
tion as part of a conduit arrangement. 

LAW AND ANALYSIS 

Section 4371 of the Code imposes an 
excise tax on each policy of insurance, in
demnity bond, annuity contract, or policy 
of reinsurance issued by any foreign in
surer or reinsurer. 



Section 4371 (1) imposes such excise 
tax at the rate of 4 cents on each dollar, 
or fractional part thereof, of the premium 
paid on the policy of casualty insurance or 
the indemnity bond, if issued to or for, or in 
the name of, an insured as defined in sec
tion 4372(d). 

Section 4371 (2) imposes such excise 
tax at the rate of 1 cent on each dollar, or 
fractional part thereof, of the premium paid 
on the policy of life, sickness, or accident 
insurance, or annuity contract. 

Section 4371(3) imposes such excise 
tax at the rate of I cent on each dollar, or 
fractional part thereof, of the premium paid 
on the policy of reinsurance covering any 
of the contracts taxable under paragraph 
(1) or (2) of section 4371. 

Section 4372(a) of the Code, for pur
poses of Section 4371, defines the tenn 
"foreign insurer or reinsurer" as an insurer 
or reinsurer who is a nonresident alien in
dividual, or a foreign partnership, or a for
eign corporation. 

Section 4372(d)(I) of the Code defines 
the term "insured" to include a domestic 
corporation or partnership, or an individ
ual resident of the United States, that is 
insured against, or with respect to, haz
ards, risks, losses, or liabilities wholly or 
partly within the United States. Section 
4372(d)(2) defines the term "insured" to 
include also a foreign corporation, foreign 
partnership, or nonresident individual, en
gaged in a trade or business within the 
United States, that is insured against, or 
with respect to, hazards, risks, losses, or 
liabilities within the United States. 

Section 4372(f) of the Code defines the 
term "policy of reinsurance", for the pur
poses of section 4371(3), as any policy or 
other instrument by whatever name called 
whereby a contract of reinsurance is made, 
continued, or renewed against, or with re
spect to, any of the hazards, risks, losses, 
or liabilities covered by contracts taxable 
under paragraph (1) or (2) of section 4371. 

Section 4373(1) of the Code provides 
an exemption, whereby the tax imposed by 
section 4371 shall not apply to any amount 
which is effectively connected with the 
conduct of a trade or business within 
the United States unless such amount is 
exempt from the application of section 
882(a) of the Code pursuant to a treaty 
obligation of the United States. 

Section 4374 of the Code provides that 
any tax imposed by section 4371 shall be 
paid, on the basis of a return, by any person 
who makes, signs, issues, or sells any of 
the documents and instruments subject to 
the tax, or for whose use or benefit the 
same are made, signed, issued or sold. 

Revenue Ruling 58-612, 1958-2 C.B. 
850, concluded that a policy of reinsurance 
issued by a foreign insurer covering any 
of the hazards, risks, losses or liabilities 
covered by contracts taxable under section 
4371(1) and (2) of the Code is subject to 
the tax imposed on reinsurance policies by 
section 4371(3) of the Code, regardless of 
whether the primary insurer was a domes
tic or foreign insurer. 

In United States v. Northumberland 
Insurance Co., Ltd., 521 F. Supp. 70 
(D. N.J. 1981), the court held that the 
premiums ceded for a reinsurance policy 
issued by a foreign reinsurer are taxable 
if the underlying policy is issued to an 
"insured" as defined in section 4372(d), 
and there is no requirement that the 
reinsured qualify as an "insured" to be 
subject to the excise tax. 

In American Bankers Insurance Com
pany of Florida v. United States, 265 
F.Supp 67 (S. D. Fla. 1967) (aff'd 388 F.2d 
304, 5th Cir. 1968), the court held that, for 
purposes of determining whether the tax 
imposed by section 4371(3) of the Internal 
Revenue Code of 1954 applied to contracts 
of reinsurance issued by foreign insurers 
to reinsure policies of insurance issued by 
plaintiffs who were domestic insurers, the 
phrase "taxable under paragraph (1) or (2)" 
in section 4371(3) does not require actual 
taxation. The tax may be imposed if the 
policies are of the type "covered" or "de
scribed in" paragraphs (1) and (2), as such 
contracts are of the type capable of being 
taxed. 

Treas. Reg. §46.4371-2(c), issued in 
1970, incorporating the decision in Amer
ican Bankers Insurance Company, states 
that "[s]ection 4371(3) imposes a tax upon 
each policy of reinsurance ... if issued- (1) 
[b]y a nonresident alien individual, a for
eign partnership, or a foreign corporation, 
as reinsurer ... ; and (2) [t]o any person 
against, or with respect to, any of the haz
ards, risks, losses, or liabilities covered by 
contracts described in section 4371(1) or 
(2)." (Emphasis added). 

Situation 1 

In Situation 1, the premiums paid by 
U.S. Corporation on the policies of casu
alty insurance issued by Foreign Insurer 
are subject to the four-percent excise tax 
imposed by section 4371(1), because the 
policies were issued by Foreign Insurer, 
a foreign corporation, to U.S. Corpora
tion, an "insured" for purposes of section 
4372(d). In addition, premiums paid by 
Foreign Insurer on the policies of reinsur
ance issued by Foreign Reinsurer with re
spect to the foregoing insurance policies 
are subject to the one-percent excise tax 
imposed by section 4371 (3) because sec
tion 4371 (3) imposes an excise tax on rein
surance policies issued by a foreign rein
surer with respect to risks covered by con
tracts described in section 4371(1). 

Situation 2 

In Situation 2, the reinsurance premi
ums paid by Domestic Insurer to Foreign 
Reinsurer A covering casualty insurance 
contracts issued by Domestic Insurer are 
subject to the one-percent excise tax im
posed by section 4371(3), because the 
policies of reinsurance cover contracts 
described in section 4371 (1). The pre
miums paid by Foreign Reinsurer A to 
Foreign Reinsurer B are also subject to the 
one-percent excise tax imposed by section 
4371(3) based on the same analysis. 

Situation 3 

In Situation 3, the premiums paid by 
U.S. Corporation on the policies of casu
alty insurance issued by Foreign Insurer 
would generally be exempt from the sec
tion 4371(1) excise tax under the U.S.-X 
Treaty. However, the U.S.-X Treaty also 
provides that such premiums are not ex
empt to the extent that the risks covered 
by such premiums are reinsured with a for
eign reinsurer not entitled to the benefits of 
a treaty that provides an exemption from 
insurance excise taxes. Therefore, because 
the risks are reinsured with Foreign Rein
surer, who is not entitled to the benefits of a 
treaty that provides an exemption from in
surance excise taxes, the insurance premi
ums received by Foreign Insurer from U.S. 
Corporation are subject to the four-percent 
excise tax as of the date the reinsurance 
premiums are paid by Foreign Insurer to 
Foreign Reinsurer. In addition, premiums 
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paid by Foreign Insurer to Foreign Rein

surer on the policies of reinsurance cover
ing contracts described in section 4371 (I) 

are subject to the one-percent excise tax 

imposed by section 4371(3), because For
eign Reinsurer is a resident of Country y, 
which has an income tax treaty with the 

United States that does not exempt insur
ance premiums from the excise taxes im

posed by section 4371. 

Situation 4 

In Situation 4, the insurance premiums 
paid by U.S. Corporation on the policies 
of casualty insurance issued by Foreign In
surer are exempt from the section 4371 (I) 
excise tax after application of the U .S.-Z 
Treaty because Foreign Insurer satisfies 
the requirements of the limitation on ben
efits provision of the U.S.-Z Treaty and 
the policies were not entered into as part 
of a conduit arrangement. However, the 
premiums paid by Foreign Insurer to For
eign Reinsurer on the policies of reinsur
ance issued by Foreign Reinsurer are sub
ject to the one-percent excise tax imposed 
by section 4371(3), because Foreign Rein
surer is a resident of Country Y, which 
has an income tax treaty with the United 
States that does not exempt insurance pre
miums from the excise taxes imposed by 
section 4371. The fact that the original in
surance premiums paid by U.S. Corpora
tion to Foreign Insurer are exempt from tax 
after application of the U.S.-Z Treaty does 
not preclude imposition of the excise tax 
under section 4371(3) on premiums paid 
by Foreign Insurer to Foreign Reinsurer. 
Such reinsurance premiums are paid on 
policies of reinsurance covering contracts 
described in and capable of being taxed un
der section 4371 (I ). 

HOLDINGS 

( I ) The reinsurance excise tax imposed 
by section 4371(3) on policies of rein sur
ance covering contracts described in para
graph (I), (2) or (3) of section 4371 applies 
to reinsurance premiums paid by one for
eign insurer or reinsurer to another foreign 
reinsurer, unless the second foreign rein
surer issuing the policies is itself entitled to 
an exemption from the excise tax under an 
income tax treaty with the United States. 
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(2) Under the terms of the U.S.-X 
Treaty in Situation 3, the exemption from 
the excise taxes imposed by section 4371 
provided by the U.S.-X Treaty does not 
apply where a foreign insurer or rein

surer entitled to the benefits of the U .S.-X 
Treaty reinsures policies covering con
tracts described in paragraph (I), (2) or (3) 

of section 4371 with a foreign reinsurer 
not entitled to an exemption from excise 

tax under the U.S.-X Treaty or another 
income tax treaty (the nonqualified for
eign reinsurer). Thus, the premiums on 
the underlying policies of insurance or 
reinsurance paid to the foreign insurer be
come subject to the relevant excise taxes 
imposed by section 4371 upon the pay
ment of the subsequent premiums to the 
nonqualified foreign reinsurer. In addi
tion, the reinsurance premiums paid by the 
foreign insurer or reinsurer to the nonqual
ified foreign reinsurer are subject to the 
one-percent excise tax imposed by section 
4371(3) when paid. 

(3) In contrast, under the terms of the 
U.S.-Z Treaty in Situation 4, if a foreign 
insurer or reinsurer entitled to the bene
fits of the U.S.-Z Treaty reinsures policies 
covering contracts described in paragraph 
(I), (2) or (3) of section 4371 with another 
foreign reinsurer not entitled to an exemp
tion from excise tax under an income tax 
treaty, the premiums paid on the underly
ing policies will not become subject to the 
excise taxes imposed by section 4371, un
less such policies were entered into as part 
of a conduit arrangement, as defined in the 
U.S.-Z Treaty. Even if there is no conduit 
arrangement, however, the one-percent ex
cise tax under section 4371(3) still applies 
when the foreign insurer or reinsurer pays 
premiums to the nonqualified foreign rein
surer. 

EFFECT ON OTHER REVENUE 
RULING(S) 

Rev. Rul. 58-612 is clarified and am
plified. 

DRAFTING INFORMATION 

Various personnel from the Office of 
the Associate Chief Counsel (Interna
tional) participated in the development of 
this revenue ruling. For further informa-

tion regarding this revenue ruling, contact 
Mr. Willard Yates of the Office of the 
Associate Chief Counsel (International) at 
(202) 622-3880 (not a toll-free call), 

Section 4372.-0efinitions 
A revenue ruling discusses whether the reinsur. 

ance excise tax imposed by section 4371(3) of the 
Internal Revenue Code (Code) on policies of rein sur. 
ance covering contracts taxable under paragraph (I). 
(2) or (3) of section 4371 applies to reinsurance pre. 
miums paid by one foreign insurer or reinsurer to an
other. See Rev. Rul. 2008-15, page 633. 

An announcement describes a voluntary compli. 
ance initiative by the Internal Revenue Service (IRS) 
regarding the foreign insurance excise tax. See An. 
nouncement 2008-18, page 667. 

Section 4373.-Exemptions 
A revenue ruling discusses whether the reinsur

ance excise tax imposed by section 4371(3) of the 
Internal Revenue Code (Code) on policies of reinsur· 
ance covering contracts taxable under paragraph (I). 
(2) or (3) of section 4371 applies to reinsurance pre· 
miums paid by one foreign insurer or reinsurer 10 an· 
other. See Rev. Rul. 2008-15, page 633. 

An announcement describes a voluntary compli· 
ance initiative by the Internal Revenue Service (IRS) 
regarding the foreign insurance excise tax. See An
nouncement 2008-18, page 667. 

Section 4374.-Liability 
for Tax 

A revenue ruling discusses whether the reinsur
ance excise tax imposed by section 4371(3) of the 
Internal Revenue Code (Code) on policies of reinsur· 
ance covering contracts taxable under paragraph (1), 

(2) or (3) of section 4371 applies to reinsurance pre· 
miums paid by one foreign insurer or reinsurer to an· 
other. See Rev. Rul. 2008-15. page 633. 

An announcement describes a voluntary compli
ance initiative by the Internal Revenue Service (IRS) 
regarding the foreign insurance excise tax. See An· 
nouncement 2008-18, page 667. 

Section 7270.-lnsurance 
Policies 

An announcement describes a voluntary compli· 
ance initiative by the Internal Revenue Service (IRS) 
regardIng the foreign insurance excise tax. See An· 
nouncement 2008-18, page 667. 



Part III. Administrative, Procedural, and Miscellaneous 
Alternative Disability Mortality 
Tables - Continued Reliance 
on Revenue Ruling 96-7 

Notice 2008-29 

This notice provides guidance regard
ing the mortality tables that are permit
ted to be used to determine present values 
with respect to individuals who are enti
tled to benefits under a qualified defined 
benefit pension plan on account of disabil
ity. This notice reflects changes to the min
imum funding requirements made by the 
Pension Protection Act of 2006, Pub. L. 
109-280 (PPA '06). 

Background 

Pursuant to changes made by PPA '06, 
§ 412 of the Internal Revenue Code pro
vides minimum funding requirements for 
qualified defined benefit pension plans 
that generally apply for plan years begin
ning on or after January 1, 2008. Section 
430 specifies the minimum required con
tribution that must be made for a single 
employer defined benefit plan under § 412 
as modified by PPA '06. Section 431 
specifies the amount that must be con
tributed under § 412 to a mUltiemployer 
defined benefit plan to avoid an accumu
lated funding deficiency in order to satisfy 
the requirements of § 412 as modified by 
PPA '06. Prior to these changes, the min
imum funding requirements for qualified 
pension plans were set forth in § 412. 

Prior to amendment by PPA '06, 
§ 412(1)(7)(C)(ii) required the use of cer
tain mortality tables to determine a plan's 
current liability, effective for plan years 
beginning after December 31, 1994. Sec
tion 412(1)(7)(C)(iii)(I) provided that, for 
purposes of determining current liability 
for plan years beginning after December 
31, 1995, the Secretary was required to 
establish mortality tables that were per
mitted to be used, in lieu of the tables 
under § 412(1)(7)(C)(ii), to determine cur
rent liability under § 412(1) for individuals 
who were entitled to benefits under the 
plan on account of disability. The Sec
retary was required to establish separate 
tables for individuals whose disabilities 
occurred in plan years beginning before 

January 1, 1995, and for individuals whose 
disabilities occurred in plan years begin
ning after December 31, 1994. Under 
§ 412(l)(7)(C)(iii)(II), the mortality table 
for individuals whose disabilities occurred 
in plan years beginning after December 
31, 1994, applied only with respect to 
individuals who were disabled within the 
meaning of title II of the Social Security 
Act and the regulations thereunder. 

Rev. Rul. 96-7,1996-1 C.B. 59, which 
was effective for plan years beginning after 
December 31, 1995, set forth the mortality 
tables that were permitted to be used pur
suant to § 412(l)(7)(C)(iii)(I) for disabili
ties occurring in plan years beginning be
fore January 1, 1995, and for disabilities 
occurring in plan years beginning after De
cember 31, 1994. 

Section 430(h)(3) provides rules re
garding the mortality tables to be used in 
determining present values and making 
other computations under § 430. Section 
430(h)(3)(D) provides that, for purposes 
of determining any present value or mak
ing any computation under § 430 for plan 
years beginning after December 31, 2007, 
the Secretary is to establish mortality ta
bles that may be used, in lieu of the tables 
under § 430(h)(3)(A), for individuals who 
are entitled to benefits under the plan on 
account of disability. The Secretary is to 
establish separate tables for individuals 
whose disabilities occurred in plan years 
beginning before January 1, 1995, and 
for individuals whose disabilities occur 
in plan years beginning after December 
31, 1994. Under § 430(h)(3)(D)(ii), the 
mortality table for individuals whose dis
abilities occur in plan years beginning 
after December 31, 1994, applies only 
with respect to individuals who are dis
abled within the meaning of title II of 
the Social Security Act and the regula
tions thereunder. Thus, the standard for 
the establishment of mortality tables that 
are permitted to be used with respect to 
individuals who are entitled to benefits 
under the plan on account of disability 
is the same under § 430(h)(3)(D) as the 
standard that previously applied under 
§ 412(1)(7)(C)(iii). 

Section 431 specifies the minimum 
funding requirements that apply to mul
tiemployer plans. Under § 431(c)(6)(B), 

a plan's full funding limitation cannot be 
less than the excess (if any) of 90 per
cent of the current liability of the plan 
(including the expected increase in current 
liability due to benefits accruing during 
the plan year) over the value of the plan's 
assets. Section 431(c)(6)(D)(iv), (v), and 
(vi) provide rules regarding the mortal
ity tables to be used in determining a 
plan's current liability for this purpose. 
Section 431(c)(6)(D)(v)(I) provides that, 
for purposes of determining a plan's cur
rent liability, the Secretary is to establish 
mortality tables that may be used, in lieu 
of the tables that apply generally under 
§ 43 I (c)(6)(D)(iv), for individuals who 
are entitled to benefits under the plan on 
account of disability. The Secretary is to 
establish separate tables for individuals 
whose disabilities occurred in plan years 
beginning before January I, 1995, and 
for individuals whose disabilities occur 
in plan years beginning after December 
31, 1994. Under § 43J(c)(6)(D)(v)(II), 
the mortality table for individuals whose 
disabilities occur in plan years beginning 
after December 31, 1994, applies only 
with respect to individuals who are dis
abled within the meaning of title II of 
the Social Security Act and the regula
tions thereunder. Thus, like the standard 
for the establishment of mortality tables 
with respect to disabled participants un
der § 430(h)(3)(D), the standard for the 
establishment of mortality tables that 
are permitted to be used with respect to 
individuals who are entitled to benefits 
under a plan on account of disability un
der § 431(c)(6)(D)(v) is the same as the 
standard that previously applied under 
§ 412(l)(7)(C)(iii). 

Continued Use of Revenue Ruling 96-7 
Disabled Mortality Tables 

Until further guidance is issued, the 
rules of Rev. Rul. 96-7 (including the 
mortality tables set forth in Rev. Rul. 
96-7 as well as the rules regarding the de
termination of whether a benefit is payable 
on account of disability) apply under 
§§ 430(h)(3)(D) and 431(c)(6)(D)(v). As 
provided in § 1.430(h)(3)-2( c)(I )(iv) of 
the proposed Income Tax Regulations, the 
alternative mortality tables in Rev. Rul. 
96-7 are permitted to be applied where 
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employer-specific substitute mortality ta
bles arc used for nondisabled participants. 
but only if mortality experience with re
spect to di'iabled indi\iduals for which 
those tables are used has been excluded in 
developing mortality rates for the substi
tute mortality tables. 

Comments Requested 

The Service is considering ISSU

Ing updated mortality tables under 
~~ -I-30(h)(3)(0) and -I-31(c)(6)(D)(v) that 
could be used with respect to individuals 
who are entitled to pension plan benefits 
on account of disability. Comments are 
requested regarding the construction of 
these updated mortality tables. including 
suggestions for sources of updated data re
garding mortality experience with respect 
to disabled pension plan participants. In 
addition. comments are requested con
cerning the use of ~elect and ultimate mor
tality tables under which mortality rates 
vary depending on the individual's age 
and the number of years that the individ
ual has been disabled. Written comments 
should be submitted by June 23, 2008. 
Send submissions to CC:PA:LPO:ORU 
(Notice 2008-29), Room 5203, Internal 
Revenue Service, POB 7604, Ben Franklin 
Station, Washington. O.c. 20044. Com
ments may be hand delivered between 
the hours of 8 a.m. and 4 p.m .. Mon
day through Friday. to CC:PA:LPD:DRU 
(Notice 2008-29). Courier's Desk, Inter
nal Revenue Service. 1111 Constitution 
Avenue, NW. Washington, DC. or sent 
electronically via the Federal eRulemak
ing portal at http://\\,\\,\\,.regulat;olls.gOl' 
(Notice 2008-29). All comments will be 
available for public inspection. 

Drafting Information 

Thc principal author of this notice 
IS David Ziegler of the Tax Exempt 
and Government Entities Division. Em
ployee Plans, For further information 
regarding this notice. please contact 
the Employee Plans taxpayer assistance 
telephone service at 1-877-829-5500 
(el toll-free number) between the hours 
of 8:00 a,m. and 4:30 p.m. East
ern Time. Monday through Friday, 
Mr. Ziegler can be contacted via e-mail at 
Rei; rCIII CII I PlaIlQIlI'I/io/lS@ir.l.go\'. 
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Miscellaneous Pension 
Protection Act Changes 

Notice 2008-30 

I. PURPOSE AND BACKGROlJND 

This notice provides guidance in the 
form of questions and answers with re
spect to certain distribution-related pro
visions of the Pension Protection Act of 
2006. P.L 109-2S0 C"PPA '06"). that 
are effective in 2008. This notice also 
provides. in Part V. guidance on amending 
plans to require that distribution of excess 
deferrals includes earnings from the end of 
the taxable year to the date of distribution 
("gap-period" earnings). 

The sections of PPA '06 addressed in 
this notice are ~ 824 (relating to rollovers 
from eligible retirement plans to Roth 
IRAs). ~ 1004 (relating to additional sur
vivor annuity options), and § 302 (relating 
to interest rate assumptions for lump sum 
distributions), Notice 2007-7, 2007-5 
I.R.B. 395. provides guidance with respect 
to certain provisions of PPA '06 that are 
primarily related to distributions and that 
were effective beginning in 2007 or ear
lier. 

II. SECTION 824 OF PPA '06 

Prior to amendment by PPA '06, § 408A 
of the Code provided that a Roth IRA 
could only accept a rollover contribu
tion of amounts distributed from another 
Roth IRA. from a nonRoth IRA (i.e., 

a traditional or SIMPLE IRA) or from 
a designated Roth account described in 
§ 402A. These rollover contributions to 
Roth IRAs are called "'qualified rollover 
contrihutions." A qualified rollover con
tribution from a nonRoth IRA to a Roth 
IRA is called a "'conversion." An indi
vidual who rolls over an amount from a 
nonRoth IRA to a Roth IRA must include 
in gross income any portion of the con
version amount that would be includible 
in gross income if the amount were dis
tributed without being rolled over. For 
distributions before 20 I 0, a conversion 
contribution is permitted only if the IRA 
owner's adjusted gross income does not 
exceed certain limits, 

Section 824 of PPA '06 amended the 
definition of qualified rollover contribu
tion in § 40SA of the Code to include 

additional plans. Under this expansion, 
in addition to the rollovers described in 
the preceding paragraph, a Roth IRA can 
accept rollovers from other eligible retire
ment plans (as defined in § -I-02(c)(8)(B)), 
The amendments made by § 824 of 
PPA '06 are effective for distributions 
made after December 31. 2007. 

Q-I. Can distributions from a qualified 
plan described in § 40 I (a) be rolled over to 
a Roth IRA'? 

A-I. Yes. The rollover can be made 
through a direct rollover from the plan 
to the Roth IRA or an amount can be 
distributed from the plan and contributed 
(rolled over) to the Roth IRA within 60 
days. In either case. the amount rolled over 
must be an eligible rollover distribution 
(as defined in § 402(c)(4» and, pursuant 
to § 408A(d)(3)(A). there is included in 
gross income any amount that would be 
includible if the distribution were not 
rolled over. In addition. for taxable years 
beginning before January I, 20 I 0, an in
dividual can not make a qualified rollover 
contribution from an eligible retirement 
plan other than a Roth IRA if. for the year 
the eligible rollover distribution is made, 
he or she has modified adjusted gross in
come ("'MAGI") exceeding $100,000 or is 
married and files a separate return. 

Q-2. Can distributions from other types 
of retirement plans be rolled over to a Roth 
IRA? 

A-2. Subject to the limitations de
scribed in the final sentence of A-I of 
this notice, the new definition of qualified 
rollover contribution in § 408A(e) includes 
distributions from annuity plans described 
in § 403(a) and (b) and from eligible gov
ernmental plans under § 457(b). 

Q-3. Does the additional tax under 
§ 72(t) apply to a qualified rollover con
tribution from an eligible retirement plan 
other than a Roth IRA? 

A-3. No. Pursuant to § 408A(d)(3) 
(A)(ii), the additional tax under § 72(1) 

does not apply to roll overs from an eligible 
retirement plan other than a Roth IRA. 
However, as with conversions, if a taxable 
amount rolled into a Roth IRA from 
an eligible retirement plan other than a 
Roth IRA is distributed within 5 years, 
§ 72(t) applies to such distribution as if 
it were includible in gross income. See 
§ 408A(d)(3)(F), 

Q-4. Under § 40I(a)(31)(A). musl 
a plan permit a distributee of an eligi· 



bIe rollover distribution to elect a direct 
rollover to a Roth IRA? 

A-4. Yes. Section 401(a)(31) requires 
that a plan follow a distributee's election to 
have an eligible rollover distribution paid 
in a direct rollover to an eligible retirement 
plan specified by the distributee. Section 
1.40l(a)(31)-1 of the Income Tax Regula
tions provides rules for direct rollovers, in
cluding exceptions for small amounts and 
multiple distributions. 

Q-5. Is the plan administrator respon
sible for assuring the distributee is eligible 
to make a rollover to a Roth IRA? 

A-5. No, the plan administrator is not 
responsible for assuring the distributee is 
eligible to make a rollover to a Roth IRA. 
However, a distributee that is ineligible 
to make a rollover to a Roth IRA may 
recharacterize the contribution pursuant to 
§ 408A(d)(6). 

Q-6. What are the withholding require
ments for an eligible rollover distribution 
that is rolled over to a Roth IRA? 

A-6. An eligible rollover distribution 
paid to an employee or the employee's 
spouse is subject to 20% mandatory with
holding under § 3405(c). Pursuant to 
§ 3405(c)(2), an eligible rollover dis
tribution that a distributee elects, under 
§ 401(a)(31)(A), to have paid directly to 
an eligible retirement plan (including a 
Roth IRA) is not subject to mandatory 
withholding, even if the distribution is 
includible in gross income. Also, a distri
bution that is directly rolled over to a Roth 
IRA by a nonspouse beneficiary pursuant 
to § 402(c)(1l) (see Q&A-7 of this notice) 
is not subject to mandatory withholding. 
However, a distributee and a plan admin
istrator or payor are permitted to enter into 
a voluntary withholding agreement with 
respect to an eligible rollover distribution 
that is directly rolled over from an eligible 
retirement plan to a Roth IRA. See section 
3402(p) and the regulations thereunder for 
rules relating to voluntary withholding. 

Q-7. Can beneficiaries make qualified 
rollover contributions to Roth IRAs? 

A-7. Yes. In the case of a distribution 
from an eligible retirement plan other than 
a Roth IRA, the MAGI and filing status 
of the beneficiary are used to determine 
eligibility to make a qualified rollover 
contribution to a Roth IRA. Pursuant to 
§ 402( c)( II), a plan may but is not required 
to permit rollovers by nonspouse bene
ficiaries and a rollover by a nonspouse 

beneficiary must be made by a direct 
trustee-to-trustee transfer. A nonspouse 
beneficiary that is ineligible to make a 
qualified rollover contribution to a Roth 
IRA may recharacterize the contribution 
pursuant to § 40SA(d)(6). A surviving 
spouse who makes a rollover to a Roth 
IRA may elect either to treat the Roth IRA 
as his or her own or to establish the Roth 
IRA in the name of the decedent with the 
surviving spouse as the beneficiary. (See 
Notice 2007-7, Q&A-13, for a rule on 
how to title a beneficiary IRA.) A non
spouse beneficiary cannot elect to treat the 
Roth IRA as his or her own. (See Notice 
2007-7, Part Y.) 

In the case of a rollover where the bene
ficiary does not treat the Roth IRA as his or 
her own, required minimum distributions 
from the Roth IRA are determined in ac
cordance with Notice 2007-7, Q&As -17, 
-18 and -19. 

III. SECTION 1004 OF PPA '06 

Section 401(a)(lI) of the Code applies 
to defined benefit plans and to certain de
fined contribution plans that are subject to 
the funding standards of § 412 or that do 
not satisfy certain other requirements to be 
exempt from § 401 (a)(lI). Plans that are 
subject to § 401(a)(lI) must provide that 
accrued benefits are payable, in the case of 
a vested participant who does not die be
fore the annuity starting date, in the form 
of a qualified joint and survivor annuity 
("QJSA"). Section 417(b) defines a QJSA, 
for a married participant, as an annuity for 
the life of a participant with a survivor an
nuity for the life of the participant's spouse 
which is not less than 50% and not more 
than 100% of the amount of the annuity 
payable during the joint lives of the partic
ipant and the spouse. Section 417(a) gen
erally provides that a plan that is subject 
to § 401 (a)(ll) must permit a participant 
to waive the QJSA, with spousal consent, 
during an applicable election period, and 
must provide a written explanation to the 
participant of the terms and conditions of 
the QJSA. 

Section 1004 of PPA '06 amends 
§ 417 to require a plan that is subject 
to § 401 (a)(ll) to offer to participants a 
specified optional form of benefit as an 
alternative to the QJSA. In particular, a 
plan that is subject to § 40 I (a)(ll) must 
provide to a participant who waives the 

QJSA an opportunity to elect a qualified 
optional survivor annuity ("QOSA") dur
ing the applicable election period, and 
must provide a written explanation to par
ticipants of the terms and conditions of the 
QOSA. Section 1004 of PPA '06 defines 
a QOSA as an annuity for the life of a 
participant with a survivor annuity for the 
life of the participant's spouse that is equal 
to a specified applicable percentage of 
the amount of the annuity that is payable 
during the joint Ii ves of the participant and 
the spouse, and that is the actuarial equiv
alent of a single life annuity for the life 
of the participant. A QOSA also includes 
a distribution option in a form having the 
effect of such an annuity. 

Section 1107 of PPA '06 permits a plan 
sponsor to delay adopting a plan amend
ment pursuant to statutory provisions un
der PPA '06 (or pursuant to any regulation 
issued under PPA '06) until the last day 
of the first plan year beginning on or after 
January 1, 2009 (January 1, 2011, in the 
case of governmental plans). This amend
ment deadline applies to both interim and 
discretionary amendments that are made 
pursuant to PPA '06 statutory provisions 
or any regulation issued under PPA '06. 
If § 1107 of PPA '06 applies to a plan 
amendment, the plan does not fail to sat
isfy the requirements of § 411 (d)(6) by rea
son of the amendment except as provided 
by the Secretary of the Treasury. How
ever, see Q&A-14 of this notice, which 
provides that § 411 (d)( 6) relief does not 
apply to a plan amendment adopted pur
suant to § 1004 of PPA '06. 

Q-8. What level of spouse survivor 
annuity must be provided under a QOSA? 

A-8. The level of spouse survivor an
nuity that must be provided under a QOSA 
depends upon the level of spouse survivor 
annuity provided under a plan's QJSA 
(that is, the QJSA form of benefit that is 
provided to a married participant in the 
absence of a waiver of such form of bene
fit). If the QJSA for a married participant 
provides a survivor annuity for the life of 
the participant's spouse that is less than 
75 percent of the amount of the annuity 
that is payable during the joint lives of the 
participant and the participant's spouse, 
the QOSA must provide a spouse survivor 
annuity percentage of 75 percent. If the 
QJSA for a married participant provides a 
survivor annuity for the life of the partici
pant's spouse that is greater than or equal 
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to 75 percent of the amount of the annuity 
that is payable during the joint lives of the 

participant and the participant's spouse, 

the QOSA must provide a spouse survivor 
annuity percentage of 50 percent. 

Q-9. If, both before and after the effec
tive date of § 1004 of PPA '06, a plan that 
is subject to § 40 I (a)( 11) offers, in addition 

to the QJSA, an optional joint and spouse 
survivor annuity that is at least actuarially 
equivalent to the plan's single life annuity 

form of benefit payable at the same time as 
the optional joint and spouse survivor an
nuity and that provides a spouse survivor 
annuity percentage equal to the spouse sur
vivor annuity percentage required to be 
provided under a QOSA, must the plan be 
amended or the plan's administration be 
changed in order to implement § 1004 of 
PPA '06? 

A-9. No. A plan that is subject to 
§ 40 I (a)( 11) must provide an optional joint 
and spouse survivor annuity that (i) is at 
least actuarially equivalent to the plan's 
single life annuity form of benefit payable 
at the same time as the optional joint and 
spouse survivor annuity, and (ii) provides a 
spouse survivor annuity percentage that is 
equal to the spouse survivor annuity per
centage required to be provided under a 
QOSA. The plan need not be amended 
so that the optional joint and spouse sur
vivor annuity is designated as a QOSA, 
and its administrative procedures need not 
be revised to designate the optional form 
of benefit as a QOSA. For example, a 
plan that, both before and after the effec
tive date of § 1004 of PPA '06, provides 
a QJSA for a married participant that in
cludes a spouse survivor annuity percent
age of 50 percent, and also provides an 
optional joint and spouse survivor annu
ity that includes a spouse survivor annu
ity percentage of 75 percent and is at least 
actuarially equivalent to the plan's single 
life annuity form of benefit payable at the 
same time as the optional joint and spouse 
survivor annuity, complies with § 1004 of 
PPA '06 without the need for any amend
ment or other administrative change. 

Q-IO. If a plan that is subject to 
§ 40 I (a)( II) provides a QJSA that is more 
valuable than the plan's single life annuity 
form of benefit, must the plan's QOSA be 
at least actuarially equivalent to the QJSA 
or need the plan's QOSA only be at least 
actuarially equivalent to the plan's single 
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life annuity form of benefit payable at the 
same time as the QOSA? 

A-IO. A plan subject to § 401(a)(11) 

must provide a QOSA that is at least ac

tuarially equivalent to the plan's form of 
benefit that is a single life annuity for the 

life of the participant payable at the same 
time as the QOSA. The QOSA need not be 
actuarially equivalent to the plan's QJSA. 

Q-Il. If a participant elects to receive 

a distribution in the form of a QOSA, must 
the participant's spouse consent to the par

ticipant's election? 
A-II. In general. spousal consent is re

quired for a participant to waive a plan's 
QJSA form of distribution and elect an 
alternative distribution form. However, 
§ Io40I(a)-20, Q&A-16, provides that a 

participant may elect out of the QJSA, in 
favor of an actuarially equivalent alterna
tive joint and survivor annuity that satis
fies the conditions to be a QJSA, with
out spousal consent. Because a QOSA, by 
definition, satisfies the conditions to be a 
QJSA, no spousal consent is required if a 
plan participant elects a QOSA that is ac
tuarially equivalent to the plan's QJSA. If 
the QOSA is not actuarially equivalent to 
the QJSA, spousal consent is required for 
the participant to waive the QJSA and elect 
the QOSA. 

Q-12. How does a plan that is sub
ject to § 401 (a)(11) satisfy the requirement 
in § 417(a)(3)(i), as amended by § 1004 of 
PPA '06, that the plan provide to a partici
pant a written explanation of the terms and 
conditions of the QOSA available to the 
participant? 

A-12. A plan that is subject to 
§ 401(a)(1I) can satisfy the requirement 
that it provide to a participant a written 
explanation of the terms and conditions of 
the QOSA available to the participant by 
satisfying the written explanation require
ments of § 1.417(a)(3)-1. In satisfying 
these written explanation requirements, 
the plan must treat the QOSA as an op
tional form of benefit presently available 
to participants under the plan. The written 
explanation need not designate the op
tional form of benefit as the plan's QOSA. 

Q-13. Must a plan that is subject to 
§ 401(a)(ll) offer to participants, as an al
ternative to a qualified preretirement sur
vivor annuity described in § 4I7(c), a pre
retirement survivor annuity that is based 
on a QOSA? 

A-I3. No. A plan that is subject to 
§ 401(a)(11) must offer participants a 
QOSA that is an alternative form of distri

bution to the QJSA. There is no require
ment that the plan offer to participants, as 
an alternative to a qualified preretirement 
survivor annuity described in § 417(c), 
a preretirement survivor annuity that is 
based on a QOSA. 

Q-14. How does § 1107 of PPA '06, 
which provides certain rules regarding 
amendments made pursuant to PPA '06, 
apply to plan amendments adopted pur
suant to § 1004 of PPA? 

A-14. If a plan that is subject to 
§ 401(a)(11) is amended to implement a 

QOSA within the period established in 
§ 1107(b)(2)(A) of PPA '06, and the plan 

is operated as if the amendment were in 
effect during the period from the effec
tive date of the changes made to § 417 by 
§ 1004 of PPA '06 until the date of the 
amendment, the plan is treated, pursuant 
to § 1107 of PPA '06, as being operated 
in accordance with its terms during such 
period, and the amendment is treated as 
being adopted on the effective date of 
such changes made to § 417. However, 
an amendment that implements a QOSA 
is not eligible for any relief, pursuant to 
§ 1107 of PPA '06, from the requirements 
of § 411(d)(6). Thus, for example, a plan 
amendment that implements a QOSA may 
eliminate a distribution form or reduce 
or eliminate a subsidy with respect to a 
distribution form only to the extent such 
reduction or elimination is permitted un
der § lo4ll(d)-3. 

Q-15. What is the effective date of 
the changes made to § 417 by § 1004 of 
PPA '06? 

A-I5. In general, the changes to § 417 
made by § 1004 of PPA '06 apply to dis
tributions from a plan that is subject to 
§ 401(a)(11) with annuity starting dates in 
plan years beginning after December 31, 
2007. However, in the case of a plan that 
is subject to § 40 1(a)(11) and that is main
tained pursuant to one or more collective 
bargaining agreements between employee 
representatives and one or more employers 
ratified on or before August 17, 2006 (the 
date of enactment of PPA '06), the changes 
to § 417 made by § 1004 of PPA '06 ap
ply to distributions with annuity starting 
dates during plan years beginning on Of 

after the earlier of (i) January 1, 2008 Of, 

if later, the date on which the last collee-



tive bargaining agreement related to the 
plan terminates (determined without re
gard to any extensions to a collective bar
gaining agreement made after August 17, 
2006), or (ii) January 1,2009. In the event 
a participant elects a distribution with a 
retroactive annuity starting date (pursuant 
to § lA17(e)-1(b)(3)(iv» that is before the 
effective date of § 1004 of PPA '06, the 
date of the first actual payment of bene
fits based on the retroactive annuity start
ing date is substituted for the annuity start
ing date for purposes of applying the rules 
of this paragraph. 

IV. SECTION 302 OF PPA '06 

Section 417(e)(3) of the Code provides 
rules for the determination of the present 
value of plan benefits for purposes of 
§ 417(e). Section 417(e)(3)(A) generally 
provides that, for purposes of § 417 (e)( I ) 
and (e)(2), the present value is not per
mitted to be less than the present value 
calculated by using the applicable mortal
ity table and the applicable interest rate as 
defined in § 417(e)(3)(B) and (e). 

For plan years beginning prior to Jan
uary 1,2008, § 417(e)(3)(A)(ii)(II) defines 
the term "applicable interest rate" as the 
annual rate of interest on 30-year Treasury 
securities for the month before the date 
of distribution or such other time as the 
Secretary may by regulations prescribe 
(the "pre-PPA '06 applicable interest 
rate"). In addition, for the same plan 
years, § 417(e)(3)(A)(ii)(I) defines the 
term "applicable mortality table" as the 
mortality table prescribed by the Secretary 
and provides for such table to be based on 
the prevailing commissioners' standard 
table (described in § 807(d)(5)(A» used 
to determine group reserves for group an
nuity contracts issued on the date as of 
which the present value is determined (the 
"pre-PPA '06 applicable mortality table"). 

For plan years beginning on or after 
January I, 2008, § 302 of PPA '06 changes 
the present value determination under 
§ 417(e)(3). For such years, § 417(e)(3 )(e) 
defines the term "applicable interest rate" 
as the adjusted first, second, and third 
segment rates applied under rules simi
lar to the rules of § 430(h)(2)(e) for the 
month before the date of the distribution 
or such other time as the Secretary may by 
regulations prescribe (the "post-PPA '06 
applicable interest rate"). For this purpose, 

the adjusted first, second, and third seg
ment rates are determined without regard 
to the 24-month averaging provided under 
§ 430(h)(2)(D)(i), and § 417(e)(3)(D)(ii) 
provides a transition rule that phases in 
the use of the segment rates over 5 years. 
Also, for such years, § 417(e)(3)(B) de
fines the term "applicable mortality table" 
as a mortality table, modified as appropri
ate by the Secretary, based on the mortality 
table specified for the plan year under 
subparagraph (A) of § 430(h)(3) (without 
regard to subparagraph (e) or (D) of such 
section) (the "post-PPA '06 applicable 
mortality table"). 

Section 1 AOI(a)-20, Q&A-16, pro
vides that, in the case of a married partici
pant, the QJSA provided under a plan that 
is subject to § 401 (a)( 11) must be at least 
as valuable as any other optional form of 
benefit payable under the plan at the same 
time, and further provides that a plan does 
not fail to satisfy this requirement merely 
because the amount payable under an op
tional form of benefit that is subject to the 
minimum present value requirement of 
§ 417 (e )(3) is calculated using the appli
cable interest rate and applicable mortality 
table under § 417(e)(3). 

As noted in Part III above, § 1107 of 
PPA '06 provides certain rules with respect 
to plan amendments adopted pursuant to 
statutory provisions under PPA '06. 

Rev. Rul. 2007-67, 2007--48 I.R.B. 
1047, provides guidance regarding the im
plementation of § 302 of PPA ' 06, includ
ing guidance regarding the application of 
§ 1107 of PPA '06 to amendments adopted 
pursuant to § 302 of PPA '06. 

Q-16. If, after § 302 of PPA '06 is 
effective, a plan is amended, during the 
period established in § II 07(b )(2)(A) 
of PPA '06, to provide that the amount 
payable under an optional form of benefit 
that is subject to the minimum present 
value requirement of § 417(e)(3) is 
calculated as the more favorable to 
participants of (i) the amount calculated by 
using the pre-PPA '06 applicable mortality 
table and pre-PPA '06 applicable interest 
rate, or (ii) the amount calculated by using 
the post-PPA '06 applicable mortality table 
and post-PPA '06 applicable interest rate, 
will the plan fail to satisfy the requirement 
that the QJSA for a married participant be 
at least as valuable as any other form of 
benefit payable under the plan at the same 
time? 

A-16. A plan does not fail to sat
isfy the requirement that the QJSA for 
a married participant be at least as valu
able as any other form of benefit payable 
under the plan at the same time merely 
because the amount payable under an op
tional form of benefit that is subject to 
the minimum present value requirement 
of § 417(e)(3) is calculated as the more 
favorable to participants of (i) the amount 
calculated by using the pre-PPA '06 ap
plicable mortality table and pre-PPA '06 
applicable interest rate, or (ii) the amount 
calculated by using the post-PPA '06 ap
plicable mortality table and post-PPA '06 
applicable interest rate. This special treat
ment for amounts calculated by using the 
pre-PPA '06 applicable mortality table 
and pre-PPA '06 applicable interest rate 
applies only through the end of the period 
described in § 1107(b)(2)(A) of PPA '06. 
It is anticipated that § 1.401 (a)-20, 
Q&A-16, will be amended to reflect this 
special treatment. 

Q-17. If a plan is amended as described 
in Q&A-16 of this notice, but provides 
that benefits cease to be calculated by us
ing the pre-PPA '06 applicable mortality 
table and pre-PPA '06 applicable interest 
rate after a specified period, does relief un
der § 1107 of PPA '06, as described in Rev. 
Rul. 2007-67, apply to the amendment? 

A-17. In general, relief under § 1107 
of PPA '06 applies to an amendment that 
provides the more favorable to partici
pants of an amount calculated by using 
the pre-PPA '06 applicable mortality ta
ble and pre-PPA '06 applicable interest 
rate or an amount calculated by using the 
post-PPA '06 applicable mortality table 
and post-PPA '06 applicable interest rate, 
even if the pre-PPA '06 applicable in
terest rate and/or pre-PPA '06 applicable 
mortality table apply only for a specified 
period of time (as long as the amendment 
is adopted during the period established in 
§ 1107(b)(2)(A) ofPPA '06). For example, 
if a plan is amended to provide that the 
amount payable under an optional fom1 
of benefit that is subject to the minimum 
present value requirements of § 417(e)(3) 
is calculated in the manner described in 
Q&A-16 of this notice (i.e., pursuant to 
a better-of calculation) for a specified 
period of time, and thereafter is calculated 
without reference to the pre-PPA '06 
applicable mortality table and pre-PPA '06 
applicable interest rate, the plan will 
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not fail to satisfy the requirements of 

§ 411(d)(6) by reason of the amendment. 

However, with respect to a particu
lar plan provision, relicf under § 1107 

of PPA '06 applies only to the first 
plan amendment that implements the 

post-PPA '06 applicable interest rate 
andlor post-PPA '06 applicable mortality 

table with respect to the provision. and any 
subsequent amendment with respect to the 
provision will not be treated as adopted 
"pursuant to" statutory provisions under 
PPA '06, as required for relief under § 1107 
of PPA '06. For purposes of determining 
whether an amendment that implements 
the post-PPA '06 applicable interest rate 
and/or post-PPA '06 applicable mortality 
table with respect to a particular plan 
provision is the first such amendment, 
amendments adopted on or before June 
30, 2008. are disregarded. Thus, if a plan 
amendment is adopted that provides that 
the amount payable under an optional form 
of benefit that is subject to the minimum 
present value requirements of § 417(e)(3) 
is calculated in the manner described in 
Q&A-16 of this notice, and the plan is 
subsequently amended (during the period 
established in § 1107 of PPA '06) so that 
the amount payable is calculated without 
reference to the pre-PPA '06 applicable 
mortality table and pre-PPA '06 applicable 
interest rate, the relief under § 1107 of 
PPA '06 will apply with respect to the 
subsequent amendment only if the initial 
amendment was adopted on or before June 
30,2008. 

Q-18. Does the relief under § 1107 
of PPA '06, as described in Rev. Rul. 
2007-67 and this notice, apply to a plan 
amendment that replaces a plan reference 
to the pre-PPA '06 applicable mortal
ity table and/or pre-PPA '06 applica
ble interest rate with a reference to the 
post-PPA '06 applicable mortality table 
and/or post-PPA '06 applicable interest 
rate, without regard to whether § 302 of 
PPA '06 requires such amendment? 

A-18. The relief under § 1107 of 
PPA '06. as described in Rev. Rul. 
2007-67 and this notice, applies to an 
amendment to a plan that is subject to 
§ 401 (a )(11) and that replaces a plan 
reference to the pre-PPA '06 applicable 
mortality table and/or pre-PPA '06 
applicable interest rate with a reference to 
the post-PPA '06 applicable mortality table 
and/or post-PPA '06 applicable interest 
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rate, without regard to whether § 302 of 
PPA '06 requires such amendment. For 
example, if a plan calculates the amount 

of an optional form of benefit that is not 
subject to the minimum present value 
requirements of § 417(e)(3) by reference to 

the pre-PPA '06 applicable mortality table 
and/or pre-PPA '06 applicable interest 
rate and the plan is amended, pursuant to 

an amendment adopted during the period 
established in § 1107(b)(2)(A) ofPPA '06, 

so that it calculates the amount of the 
optional form of benefit by reference to the 
post-PPA '06 applicable mortality table 
and/or post-PPA '06 applicable interest 
rate, the plan will not fail to satisfy the 
requirements of § 411(d)(6) by reason of 

the amendment. 

V. GAP-PERIOD EARNINGS 

The final regulations (T.D. 9324, 
2007-22 I.R.B. 1302) under § 402(g), 
published in the Federal Register (72 FR 
21103) on April 30, 2007, provide that 
the gap-period earnings must be included 
with the distribution of excess deferrals 
to the extent the employee is or would be 
credited with an allocable gain or loss on 
those excess deferrals for the gap period, 
if the total amount were to be distributed. 
This gap-period earnings rule applies to 
both pre-tax excess deferrals and excess 
deferrals that are designated Roth contri
butions. The effective date for the rule 
on gap-period earnings is taxable years 
beginning on or after January 1,2007. 

Section 5.04 of Rev. Proc. 2007-44, 
2007-28 I.R.B. 54, generally requires an 
interim plan amendment to be adopted by 
the time described in section 5.05 of the 
revenue procedure when there is a statu
tory or regulatory change with respect to 
plan qualification requirements that will 
impact provisions of the written plan doc
ument. 

Q-19. Is a plan restatement submit
ted to the Service in Cycle B (February I, 
2007, through January 31, 2008) or Cycle 
C (February 1,2008, through January 31, 
2009) required to provide for the inclusion 
of gap-period earnings in the distribution 
of excess deferrals? 

A-19. Yes. As described in section 
12.03 of Rev. Proc. 2007-44, a restated 
plan submitted to the Service in Cycle B or 
Cycle C is required to provide for the dis
tribution of gap-period earnings. A plan 

sponsor of a plan submitted before Marcb 
24. 2008 that does not provide for the dis
tribution of gap-period earnings will be 
asked to amend the plan to include the dis
tribution of gap-period earnings in orderto 
receive a determination letter. 

Q-20. Is an interim plan amendment 
to provide for the inclusion of gap-period 
earnings in the distribution of excess de. 
ferrals required to be adopted by the time 
described in section 5.05 of Rev. Proc. 
2007-44? 

A-20. No. An interim plan amendment 
to provide for the inclusion of gap-period 
earnings in the distribution of excess defer. 
rals will not be required to be adopted until 
the last day of the first plan year beginning 
on or after January 1,2009. 

Q-21. Are plans required to include 
gap-period earnings in the distribution of 
excess deferrals in accordance with the fi
nal regulations under § 402(g)? 

A-21. Yes. Although the interim plan 
amendment requirement has been delayed 
until 2009, plans must include gap-period 
earnings in the distribution of excess defer
rals, effective for excess deferrals attribut
able to taxable years beginning on or after 
January 1,2007. 

DRAFTING INFORMATION 

The principal author of this notice is 
Angelique Carrington of the Employee 
Plans, Tax Exempt and Government En
tities Division. For further information 
regarding this notice, please contact the 
Employee Plans taxpayer assistance an
swering service at 1-877-829-5500 (a toll 
free number) or e-mail Ms. Carrington at 
RetirementPlanQuestions@irs.gov. 

Credit for New Qualified 
Alternative Motor Vehicles 
(Qualified Fuel Cell Motor 
Vehicles) 

Notice 2008-33 

SECTION 1. PURPOSE 

This notice sets forth interim guidance, 
pending the issuance of regulations, relat
ing to the new fuel cell motor vehicle credit 
under § 30B(a)(1) and (b) of the Internal 
Revenue Code. Specifically, this notice 



provides procedures for a vehicle manu
facturer (or, in the case of a foreign vehi
cle manufacturer, its domestic distributor) 
to certify to the Internal Revenue Service 
(Service) both: 

(1) that a vehicle of a particular make, 
model, and model year meets certain re
quirements that must be satisfied to claim 
the new qualified fuel cell motor vehicle 
credit under § 30B(a)(l) and (b); and 

(2) the amount of the credit allowable 
with respect to that vehicle. 

This notice also provides guidance to 
taxpayers who purchase vehicles regard
ing the conditions under which they may 
rely on the vehicle manufacturer's (or, in 
the case of a foreign vehicle manufacturer, 
its domestic distributor'S) certification in 
determining whether a credit is allowable 
with respect to the vehicle and the amount 
of the credit. The Service and the Trea
sury Department expect that the regula
tions will incorporate the rules set forth in 
this notice. 

SECTION 2. BACKGROUND 

Section 30B( a)( I ) provides for a credit 
determined under § 30B(b) for certain new 
qualified fuel cell motor vehicles. The 
base amount of the new qualified fuel cell 
motor vehicle credit varies with the gross 
vehicle weight rating of the vehicle. The 
base amount of the credit applicable to ve
hicles having a gross vehicle weight of not 
more than 8,500 pounds is $8,000 for ve
hicles placed in service on or before De
cember 31, 2009, and $4,000 for vehicles 
placed in service after that date. The base 
amount of the credit applicable to heavier 
vehicles varies from $10,000 to $40,000 
and is not reduced for vehicles placed in 
service after December 31, 2009. Passen
ger automobiles and light trucks, as de
fined in section 4 of this notice are eligi
ble for an additional fuel economy amount 
that varies with the rated fuel economy of 
a qualifying vehicle compared to the 2002 

Mailing Address 
USEPA Headquarters 
Ariel Rios Building 

model year city fuel economy for a vehicle 
in its weight class. 

SECTION 3. SCOPE OF NOTICE 

.0 I Vehicles Covered. This notice ap
plies only to fuel cell motor vehicles. This 
notice applies with respect to a fuel cell 
motor vehicle whether such vehicle is a 
passenger automObile, a light truck, or a 
motor vehicle other than a passenger au
tomobile or light truck. 

.02 Rules Common to All Qualifying 
Vehicles. This notice does not address a 
number of rules that are common to all 
motor vehicles that qualify for credits un
der § 30B. These rules include: (l) rules 
under which lessors may claim the cred
its allowable under § 30B; (2) the rule 
preventing the credits from being used to 
reduce alternative minimum tax liability; 
and (3) rules relating to recapture of the 
credit. Certain rules applicable to all mo
tor vehicles that qualify for credits under 
§ 30B are described in Fact Sheet 2007-9 
(http://www.irs.ustreas.gov/newsrooml 
articlelO" id= 165649. 00. html). 

SECTION 4. MEANING OF TERMS 

The following definitions apply for pur
poses of this notice: 

(1) Passenger Automobile and Light 
Truck. Section 30B provides that the 
terms "passenger automobile" and "light 
truck" have the meaning given in regula
tions prescribed by the Administrator of 
the Environmental Protection Agency for 
purposes of the administration of Title II 
of the Clean Air Act (42 U.S.c. 7521 et 
seq.). Those regulations currently do not 
include a definition of these terms, but 
§ 30B(b)(2)(B) provides the 2002 model 
year city fuel economy tables that must 
be used to determine the amount of the 
credit for passenger automobiles and light 
trucks. Those tables do not prescribe the 
fuel economy for vehicles having a gross 
vehicle weight of more than 8,500 pounds. 

Accordingly, until either the Environmen
tal Protection Agency issues regulations or 
future guidance issued by the Service pro
vides otherwise (whichever occurs first), 
any vehicle having a gross vehicle weight 
of more than 8,500 pounds will not be 
treated as a passenger automobile or light 
truck for purposes of this notice. 

(2) City Fuel Economy. The term "city 
fuel economy" has the meaning prescribed 
in 40 CFR § 600.002-85(11). If fuel is 
stored on board a fuel cell motor vehicle 
as hydrogen and not in a form that requires 
reformation prior to use, city fuel economy 
is determined by reference to the consump
tion of hydrogen. If fuel is stored on board 
a fuel cell motor vehicle in a form that re
quires reformation prior to use, city fuel 
economy is determined by reference to the 
consumption of such fuel. 

(3) Gasoline Gallon Equivalent. In the 
case of a motor vehicle that does not use 
gasoline, the 2002 model year city fuel 
economy is determined on a gasoline-gal
Ion-equivalent basis. If fuel is stored on 
board a fuel cell motor vehicle as hydrogen 
and not in a form that requires reformation 
prior to use, the gasoline gallon equivalent 
for the 2002 model year city fuel economy 
is determined by converting miles per gal
lon of gasoline into miles per kilogram of 
hydrogen at a conversion ratio of 0.98 mile 
per kilogram of hydrogen for each mile per 
gallon of gasoline. Thus, for example, the 
2002 model year city fuel economy for a 
hydrogen-fueled passenger automobile in 
the 7,000 to 8,500 pounds vehicle iner
tia weight class is 11.1 miles per kilogram 
of hydrogen (0.98 x 11.3 (the 2002 model 
year city fuel economy in miles per gallon 
of gasoline)). If fuel (other than gasoline) 
is stored on board a fuel cell motor vehicle 
in a form that requires reformation prior to 
use, the gasoline gallon equivalent for the 
2002 model year city fuel economy may be 
obtained from the Environmental Protec
tion Agency, Office of Transportation and 
Air Quality at the following address: 

Courier Address 
USEPA Headquarters 
Ariel Rios Building 

1200 Pennsylvania Avenue, N.W. 
Mail Code: 6401A 

1200 Pennsylvania Avenue, N.W. 
Room 6502A 

Washington, DC 20460 Washington, DC 20004 
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(4) Vehicle Inertia Weight Class. The 

term "vehicle inertia weight class" means, 

with respect to a motor vehicle. its inertia 

weight class determined under 40 CFR 

§ 86.129-94. Under 40 CFR § 86.082-2, 

the inertia weight class is the class (a 

group of test weights) into which a vehicle 

is grouped based on its loaded vehicle 

weight in accordance with the provisions 

of 40 CFR part 86. 

SECTION 5. MANUFACTURER'S 

CERTIFICATION 

.01 When Certification Permitted. A 
vehicle manufacturer (or, in the case of a 
foreign vehicle manufacturer, its domestic 

distributor) may certify to purchasers that 
a vehicle of a particular make, model, and 

model year meets all requirements (other 
than those listed in section 5.02 of this no
tice) that must be satisfied to claim the new 

qualified fuel cell motor vehicle credit, and 
the amount of the credit allowable under 
§ 30B(a)(l) and (b) with respect to the 

vehicle. if the following requirements are 
met: 

(I) The manufacturer (or. in the case of 
a foreign vehicle manufacturer, its domes
tic distributor) has submitted to the Ser
vice, in accordance with section 6 of this 
notice, a certification with respect to the 
vehicle and the certification satisfies the 
requirements of section 5.03 of this notice; 
and 

(2) The manufacturer (or, in the case of 
a foreign vehicle manufacturer, its domes
tic distributor) has received an acknowl
edgment of the certification from the Ser
vIce. 

.02 Purchaser's Reliance. Except as 
provided in section 5.05 of this notice, a 
purchaser of a vehicle may rely on the 
manufacturer's (or, in the case of a foreign 
vehicle manufacturer. its domestic distrib
utor's) certification concerning the vehicle 
and the amount of the credit allowable with 
respect to the vehicle (including cases in 
which the certification is received after the 
purchase of the vehicle). The purchaser 
may claim a credit in the certified amount 
with respect to the vehicle if the following 
requirements are satisfied: 

( I) The vehicle is placed in service by 
the taxpayer after December 31,2005, and 
is purchased on or before December 31. 
2014; 
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(2) The original use of the vehicle com
mences with the taxpayer; 

(3) The vehicle is acquired for use or 
lease by the taxpayer. and not for resale; 

and 

(4) The vehicle is used predominantly 

in the United States. 

.03 Content of Certification. 

(1) All Vehicles. For all vehicles. the 

certification must contain the following in

formation: 

(a) The name, address. and taxpayer 

identification number of the certifying en

tity; 

(b) The make, model, model year, and 

any other appropriate identifiers of the mo
tor vehicle; 

(c) A statement that the vehicle is made 
by a manufacturer; 

(d) The amount of the credit for the ve
hicle (showing computations); 

(e) The gross vehicle weight rating of 
the vehicle; 

(f) A statement that the vehicle is pro
pelled by power derived from one or more 
cells that convert chemical energy directly 
into electricity by combining oxygen with 
hydrogen fuel which is stored on board the 
vehicle in any form and mayor may not 
require reformation prior to use; 

(g) A statement that the vehicle com
plies with the applicable provisions of the 
Clean Air Act; 

(h) A statement that the vehicle com
plies with the applicable air quality pro
visions of state law of each state that has 
adopted the provisions under a waiver un
der § 209(b) of the Clean Air Act or a list 
identifying each state that has adopted ap
plicable air quality provisions with which 
the vehicle does not comply; 

(i) A statement that the vehicle com
plies with the motor vehicle safety pro
visions of 49 U.S.c. §§ 30101 through 
30169; and 

(j) A declaration, applicable to the 
certification and any accompanying doc
uments, signed by a person currently 
authorized to bind the manufacturer (or, in 
the case of a foreign vehicle manufacturer, 
its domestic distributor) in these matters, 
in the following form: 

"Under penalties of perjury, I declare 
that I have examined this certification, in
cluding accompanying documents, and to 
the best of my knowledge and belief. the 
facts presented in support of this certifica
tion are true, correct. and complete." 

(2) Passenger Automobiles and Light 
Trucks. If the vehicle is a passenger auto

mobile or light truck, the certification must 

include a copy of the certificate (receiVed 

on or after August 8, 2005) that the vehicle 

meets or exceeds the applicable Bin 5 Tier 

II emission standard established in regu. 

lations prescribed by the Administrator of 

the Environmental Protection Agency un. 
der § 202(i) of the Clean Air Act for that 
make and model year vehicle. 

(3) Additional Fuel Economy Credit. If 
the manufacturer (or, in the case of a for. 

eign manufacturer, its domestic distribu· 

tor) is certifying that a passenger automo· 
bile or light truck is eligible for the addi· 

tional fuel economy credit allowable un· 
der § 30B(b )(2), the certification must also 
contain the following information: 

(a) The vehicle inertia weight class of 
the vehicle; and 

(b) The city fuel economy of the vehi· 

cleo 
.04 Acknowledgment of Certification. 

The Service will review the original signed 
certification and issue an acknowledgment 
letter to the vehicle manufacturer (or, in the 

case of a foreign vehicle manufacturer. its 
domestic distributor) within 30 days of re
ceipt of the request for certification. This 
acknowledgment letter will state whether 
purchasers may rely on the certification. 

.05 Effect of Erroneous Certification. 
The acknowledgment that the Service pro· 
vides for a certification is not a determina· 
tion that a vehicle qualifies for the credit, 
or that the amount of the credit is correct. 
The Service may, upon examination (and 
after any appropriate consultation with the 
Department of Transportation or the Envi· 
ronmental Protection Agency), determine 
that the vehicle is not a new qualified fuel 
cell motor vehicle or that the amount of the 
credit determined by the manufacturer (or. 
in the case of a foreign vehicle manufac
turer, its domestic distributor) to be allow
able with respect to the vehicle is incorrect. 
In either event, the manufacturer's (or. in 
the case of a foreign vehicle manufacturer, 
its domestic distributor's) right to provide 
a certification to future purchasers of new 
fuel cell motor vehicles will be withdrawn. 
and purchasers who acquire a vehicle after 
the date on which the Service publishes an 
announcement of the withdrawal may not 
rely on the certification. Purchasers may 
continue to rely on the certification for ve
hicles they acquired on or before the date 



on which the announcement of the with
drawal is published (including in cases in 
which the vehicle is not placed in service 
and the credit is not claimed until after that 
date), and the Service will not attempt to 
collect any understatement of tax liability 
attributable to such reliance. Manufactur
ers (or, in the case of foreign vehicle man
ufacturers, their domestic distributors) are 
reminded that an erroneous certification or 
an erroneous quarterly report may result in 
the imposition of penalties-

(1) under § 7206 for fraud and making 
false statements; and 

(2) under § 6701 for aiding and abetting 
an understatement of tax liability in the 
amount of $1,000 ($10,000 in the case of 
understatements by corporations) per re
turn on which a credit is claimed in re
liance on the certification). 

SECTION 6. TIME AND ADDRESS 
FOR FILING CERTIFICATION 

.01 Timejor Filing Certification. In or
der for a certification under section 5 of 
this notice to be effective for new quali
fied fuel cell motor vehicles placed in ser
vice during a calendar year beginning af
ter December 31, 2007, the certification 
must be received by the Service not later 
than December 31 st of that calendar year. 
In order for a certification under section 5 
of this notice to be effective for new fuel 
cell motor vehicles placed in service dur
ing 2006 and 2007, the certification must 
be received by the Service not later than 
December 31,2008. 

. 02 Address for Filing. Certifications 
under section 5 of this notice must be sent 
to: 

Internal Revenue Service 
Industry Director, Large and 
Mid-Size Business, 

Heavy Manufacturing and 
Transportation 

Metro Park Office Complex -
LMSB 

III Wood Avenue, South 
Iselin, New Jersey 08830 

SECTION 7. PAPERWORK 
REDUCTION ACT 

The collection of information contained 
in this notice has been reviewed and ap
proved by the OffIce of Management and 
Budget in accordance with the Paperwork 

Reduction Act (44 U.S.c. 3507) under 
control number 1545-2028. 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to a collection of information unless the 
collection of information displays a valid 
OMB control number. 

The collections of information in this 
notice are in section 5. This infonnation 
is required to be collected and retained in 
order to ensure that vehicles meet the re
quirements for the new qualified fuel cell 
motor vehicle credit under § 30B( a)( 1) and 
(b). This information will be used to de
termine whether the vehicle for which the 
credit is claimed by a taxpayer is property 
that qualifies for the credit. The collection 
of information is required to obtain a ben
efit. The likely respondents are corpora
tions and partnerships. 

The estimated total annual reporting 
burden is 200 hours. 

The estimated annual burden per re
spondent varies from 35 hours to 45 hours, 
depending on individual circumstances, 
with an estimated average burden of 40 
hours to complete the certification re
quired under this notice. The estimated 
number of respondents is 5. 

The estimated annual frequency of re
sponses is on occasion. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S.c. 6103 . 

SECTION 8. DRAFTING 
INFORMATION 

The principal author of this notice is 
Jaime C. Park of the Office of Associate 
Chief Counsel (Passthroughs & Special In
dustries). For further infonnation regard
ing this notice, contact Jaime C. Park at 
(202) 622-3110 (not a toll-free call). 

Distressed Asset Trust (OAT) 
Transaction 

Notice 2008-34 

The [nternal Revenue Service (Service) 
and the Treasury Department are aware of 
a type of transaction, described below, in 

which a tax indifferent party, directly or in
directly, contributes one or more distressed 
assets (for example, a creditor's interest in 
debt) with a high basis and low fair mar
ket value to a trust or series of trusts and 
sub-trusts, and a U.S. taxpayer acquires 
an interest in the trust (and/or series of 
trusts and/or sub-trusts) for the purpose of 
shifting a built-in loss from the tax indif
ferent party to the U.S. taxpayer that has 
not incurred the economic loss. This no
tice alerts taxpayers and their representa
tives that this transaction (referred to as a 
distressed asset trust or DAT transaction) 
is a tax avoidance transaction and identi
fies this transaction, and substantially sim
ilar transactions, as listed transactions for 
purposes of § 1.6011--4(b)(2) of the In
come Tax Regulations and §§ 6111 and 
6112 of the Internal Revenue Code. This 
notice also alerts persons involved with 
these transactions to certain responSIbili
ties that may arise from their involvement 
with these transactions. 

BACKGROUND 

The Service and Treasury Department 
are aware that, prior to October 23, 2004, 
taxpayers used partnerships improperly 
to engage in variations of the distressed 
asset transaction described in this notice. 
The Coordinated Issue Paper, "Distressed 
AssetlDebt Coordinated Issue Paper," 
LMSB-04-0407-031 (Apr. 18, 2007) 
describes the variation of the distressed 
asset transaction involving partnerships 
(DAD). The American Jobs Creation Act 
of 2004, Public Law 108-357 (118 Stat. 
1418) (AJCA), amended §§ 704, 734 and 
743 effective after October 22, 2004, for 
contributions of built-in loss property to a 
partnership, for basis adjustment rules in 
the case of a distribution for which there is 
a substantial basis reduction, and for basis 
adjustment rules in the case of a transfer 
of a partnership interest for which there is 
a substantial built-in loss. The revisions 
to §§ 704, 734 and 743 generally (1) re
quire that a built-in loss may be taken into 
account only by the contributing partner 
and not other partners, and (2) make the 
basis adjustment rules mandatory in cases 
with a substantial basis reduction or sub
stantial built-in loss. Thus, the statutory 
changes to §§ 704, 734 and 743 under 
AJCA prevent taxpayers from shifting a 
built-in loss from a tax indifferent party 
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to a U.S. taxpayer through the use of a 
partnership. The Service and Treasury 
Department have learned that a variation 
of the distressed asset transaction using 
a trust is being promoted in an attempt 
to avoid these revisions made by AJCA. 
Consequently. this notices identifies the 
OAT variation of the transaction as a listed 
transaction under § 1.6011-4(b)(2) for 
transactions that arc entered into after Oc
tober 22. 2004. 

FACTS 

In a OAT transaction, a tax indiffer
ent party creates a trust (Main-Trust) with 
X as trustee. The tax indifferent party 
contributes distressed assets directly or in
directly (through a partnership or other
wise) to Main-Trust, and is described as 
the grantor and beneficiary of Main-Trust. 

A U.S. taxpayer (Taxpayer) transfers 
cash or a note to Main-Trust in exchange 
for certificates evidencing units of bene
ficial interest in Main-Trust. The cash or 
note approximately equals the fair market 
value of the distressed assets. Under the 
terms of the Main-Trust agreement, Tax
payer thereby becomes a beneficiary of 
Main-Trust. 

The parties contend that Main-Trust is 
a trust for tax purposes with the stated 
purpose of preserving and protecting as
sets. Thus, the parties contend that Main
Trust is to be taxed as a trust under the In
ternal Revenue Code, and not as a busi
ness entity described in § 301.7701-2 of 
the Procedure and Administration Regu
lations. As a result, the parties contend 
that under § IOIS(b). Main-Trust's basis 
in the distressed assets is the same as the 
grantor's basis in the distressed assets (in 
this case, the tax indifferent party's basis). 

Under the Main-Trust agreement, X, 
the trustee, is permitted to establish one 
or more sub-trusts of Main-Trust. each for 
a separate beneficiary of Main-Trust who 
will then be the sole beneficiary of that 
sub-trust. The Main-Trust agreement fur
ther provides that each sub-trust for a ben
eficiary constitutes a separate and distinct 
sub-trust of Main-Trust with beneficial 
interest certificates issued and separate 
records maintained for each sub-trust. 

As permitted under the Main-Trust 
agreement. the trustee creates a separate 
sub-trust (Sub-Trust). transfers certificates 
evidencing units of beneficial interest in 
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Sub-Trust (Sub-Trust Certificates) to Tax
payer. and allocates the distressed assets to 
Sub-Trust for the sole benefit of the bene
ficiary of the Sub-Trust. The Main-Trust 
agreement entitles the holder of Sub-Trust 
Certificates to various rights including 
the right to direct the trustee to vest the 
holder's ratable share of the corpus or the 
income of Sub-Trust in the holder. The 
Taxpayer contends that the existence of 
these rights causes the Taxpayer to be 
considered the owner of Sub-Trust under 
§ 678, and that Sub-Trust is a grantor trust. 
As a result of being treated as the owner of 
Sub-Trust, the Taxpayer takes into account 
those items of income, deductions, and 
credits against tax. which are attributable 
to Sub-Trust, to the extent that such items 
would be taken into account in comput
ing taxable income or credits against the 
tax of an individual. Section 67 I. The 
Taxpayer contends that Sub-Trust's ba
sis in the distressed assets is the same as 
the grantor's basis in the distressed assets 
(in this case Main-Trust's basis). Section 
IOIS(b). Within a short period of time, 
the distressed assets held by the Sub-Trust 
are written off as wholly worthless under 
§ 166. Alternatively, the distressed assets 
are sold, and Taxpayer claims a deduction 
under § 165. 

DISCUSSION 

The transaction described in this notice 
attempts to shift built-in losses from a tax 
indifferent party to a U.S. taxpayer who 
has not incurred an economic loss so that 
the U.S. taxpayer may claim a deduction of 
the built-in losses from the distressed as
sets. The built-in loss purportedly trans
ferred to Main-Trust and Sub-Trust and 
improperly shifted to the Taxpayer is not 
an allowable loss for the Taxpayer. The 
Service may assert one or more arguments 
that may include, but are not limited to, as
serting that the Taxpayer's transfer of cash 
or a note to Main-Trust in exchange for 
certificates of beneficial interest is a trans
fer of the distressed assets under § 100 I; 
asserting that Main-Trust does not meet 
the trust requirements of § 301.7701-4; 
asserting that Main-Trust is not a taxable 
trust; asserting that one or more of the 
entities is properly classified for Federal 
tax purposes as a partnership subject to 
§§ 704(c)(l)(C), 734(b) and 743; asserting 
that the claimed loss deduction under § 16S 

was not incurred in a transaction under
taken for profit; asserting the judicial doc
trines. including substance over form, lack 
of economic substance, and step transac
tion; and asserting that. in the case of dis
tressed debt. the distressed debt was worth
less under § 166 at the time of contribution 
to Main-Trust and Sub-Trust. 

Transactions that are the same as. or 
substantially similar to, the transaction 
described in this notice that are entered 
into after October 22, 2004, are identi
fied as "listed transactions" for purposes 
of § 1.60ll-4(b)(2) and §§ 6111 and 
6112 effective February 27, 2008, the 
date this notice was released to the pub
lic, Independent of their classification 
as listed transactions, transactions that 
are the same as, or substantially simi
lar to, the transaction described in this 
notice may already be subject to the re
quirements of § 6011, § 6111, § 6112, or 
the regulations thereunder. However. the 
variations of this transaction described in 
the Coordinated Issue Paper, "Distressed 
AssetlDebt Coordinated Issue Paper," 
LMSB-04-0407-031 (Apr. 18, 2007), 
that are subject to the AJCA changes to 
§§ 704, 734 and 743 are not being identi
fied as "listed transactions" for purposes 
of this notice, § 1.6011-4(b)(2), § 6111 
and § 6112. 

Persons required to disclose these trans
actions under § 1.6011-4 who fail to do 
so may be subject to the penalty under 
§ 6707 A, which applies to returns and 
statements due after October 22, 2004. 
Persons required to disclose these transac
tions under § 1.6011-4 who fail to do so 
may be subject to an extended period of 
limitations under § 6501(c)(l0). Persons 
required to disclose these transactions un
der § 6111 who fail to do so may be subject 
to the penalty under § 6707(a). Persons 
required to maintain lists of investors un
der § 6112 who fail to do so (or who fail 
to provide such lists when requested by 
the Service) may be subject to the penalty 
under § 6708(a). In addition, the Service 
may impose other penalties on persons 
involved in these transactions or substan
tially similar transactions, including the 
accuracy-related penalty under § 6662 or 
§ 6662A. 

A person that is a tax-exempt en
tity within the meaning of § 4965(c), or 
an entity manager within the meaning 
of § 4965(d). may be subject to excise 



tax, disclosure, filing or payment obliga
tions under § 496S, § 6033(a)(2), § 60 II, 
and § 6071. Some taxable entities may 
be subject to disclosure obligations un
der § 6011 (g), that apply to "prohibited 
tax shelter transactions" as defined by 
§ 496S(e) (including listed transactions). 

The Service and Treasury recognize 
that some taxpayers may have filed tax 
returns taking the position that they were 
entitled to the purported tax benefits of 
the type of transaction described in this 
notice. These taxpayers should take ap
propriate corrective action and ensure that 
their transactions are disclosed properly. 

DRAFTING INFORMATION 

The principal author of this notice is 
Eric Ingala of the Office of Associate Chief 
Counsel (Passthroughs and Special Indus
tries). For further information regarding 
this notice, contact Mr. Ingala at (202) 
622-3070 (not a toll-free call). 

Amplification of Notice 
2006-27 Certification of 
Energy Efficient Home Credit 

Notice 2008-35 

SECTION 1. PURPOSE 

This notice clarifies and supersedes No
tice 2006-27,2006-1 C.B. 626, as updated 
by Announcement 2006-88,2006-2 C.B. 
910. Notice 2006-27, as updated, pro
vided guidance regarding the calculation 
of heating and cooling energy consump
tion for purposes of determining the eligi
bility of a dwelling unit (other than a man
ufactured home) for the New Energy Effi
cient Home Credit under Internal Revenue 
Code § 45L. Notice 2006-27 also provided 
guidance relating to the public list of soft
ware programs that may be used to calcu
late energy consumption. Guidance relat
ing to manufactured homes is provided in 
Notice 2008-36. 

This notice supersedes Notice 2006-27 
by substantially republishing the guidance 
contained in that publication. This notice 
clarifies the meaning of the terms equiva
lent rating network and eligible contractor, 
and permits calculation procedures other 
than those identified in Notice 2006-27 to 
be used to calculate energy consumption. 

Finally, this notice clarifies the process 
for removing software from the list of ap
proved software and reflects the extension 
of the tax credit through December 31, 
2008. 

SECTION 2. BACKGROUND 

.01 In General. Section 4SL provides 
a credit to an eligible contractor who con
structs a qualified energy efficient home. 
For qualified energy efficient homes (other 
than manufactured homes), the amount of 
the credit is $2,000. A dwelling unit qual
ifies for the credit if-

(l) It is located in the United States; 
(2) Its construction is substantially 

completed after August 8, 2005; 
(3) It meets the energy saving require

ments of § 45L(c)(l); and 
(4) It is acquired from the eligible con

tractor after December 31, 2005, and be
fore January 1, 2009, for use as a resi
dence. 

.02 Energy Saving Requirements. To 
meet the energy saving requirements of 
§ 4SL(c)(I), a dwelling unit must be certi
fied to provide a level of heating and cool
ing energy consumption that is at least SO 
percent below that of a reference dwelling 
unit constructed in accordance with the 
standards of § 404 of the 2004 Supplement 
to the 2003 International Energy Conser
vation Code (2004 IECC Supplement), 
and to have building envelope component 
improvements that provide for a level of 
heating and cooling energy consumption 
that is at least 10 percent below that of a 
reference dwelling unit. 

.03 Calculation Procedures. For pur
poses of section 2.02 of this notice, heat
ing and cooling energy consumption must 
be calculated in accordance with the pro
cedures prescribed in Residential Energy 
Services Network (RESNET) Publication 
No. 05-001 (Nov. 17, 2005) or No. 
06-001 (June 1, 2006) or in accordance 
with an equivalent calculation procedure. 

.04 Acquired from Eligible Contractor. 
A qualified energy efficient home is ac
quired from an eligible contractor for use 
as a residence if the person that constructed 
the home sells or leases the home to an
other person for use as a residence. A qual
ified energy efficient home is not acquired 
from an eligible contractor if the person 
that constructed the home retains the home 
for use as a residence. For example, a 

qualified energy efficient home is acquired 
from an eligible contractor in the following 
situations: 

(l) A person constructs a qualified en
ergy efficient home and then sells the home 
to the homeowner. 

(2) A person constructs a qualified en
ergy efficient home and then leases the 
home to the lessee or tenant. 

(3) A person hires a third party contrac
tor to construct a qualified energy efficient 
home and then sells the home to the home
owner. (See section 4.01(S) of this notice 
for guidance regarding the person treated 
as the eligible contractor in this case.) 

SECTION 3. CERTIFICATION 

An eligible contractor must obtain the 
certification required under § 45L( c)(1) 
with respect to a dwelling unit (other than 
a manufactured home) from an eligible 
certifier before claiming the energy ef
ficient home credit with respect to the 
dwelling unit. An eligible contractor is 
not required to file the certification with 
the return on which the credit is claimed. 
However, § 1.6001-1(a) of the Income 
Tax Regulations requires that taxpayers 
maintain such books and records as are 
sufficient to establish the entitlement to, 
and amount of, any credit claimed by the 
taxpayer. Accordingly, an eligible con
tractor claiming a $2,000 credit under 
§ 4SL should retain the certification as 
part of the eligible contractor's records to 
satisfy this requirement. The certification 
will be treated as satisfying the require
ments of § 45L( c)(1) if all construction 
has been performed in a manner consistent 
with the design specifications provided to 
the eligible certifier and the certification 
contains all of the following: 

.01 The name, address, and telephone 
number of the eligible certifier. 

.02 The address of the dwelling unit. 

.03 A statement by the eligible certifier 
that-

(1) The dwelling unit has a projected 
level of annual heating and cooling en
ergy consumption that is at least 50 per
cent below the annual level of heating and 
cooling energy consumption of a reference 
dwelling unit in the same climate zone; 

(2) Building envelope component im
provements alone account for a level of an
nual heating and cooling energy consump
tion that is at least 10 percent below the 
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annual level of heating and cooling energy 

consumption of a reference dwelling unit 

in the same climate zone; and 

(3) Heating and cooling energy con
sumption have been calculated in the man

ner prescribed in section 2.03 of this no
tice. 

.04 A statement by the eligible certi
fier that field inspections of the dwelling 
unit (or of other dwelling units under the 
sampling protocol described below) per
formed by the eligible certifier during 
and after the completion of construction 
have confirmed that all features of the 
home affecting such heating and cool
ing energy consumption comply with the 
design specifications provided to the el
igible certifier. With respect to builders 
who build at least 85 homes during a 
twelve-month period or build subdivi
sions with the same floor plan using the 
same subcontractors, the eligible certifier 
may use the sampling protocol found in 
the current ENERGY STAR® for Homes 
Sampling Protocol Guidelines instead of 
inspecting all of the homes. The sampling 
protocols can be found at the following 
web address: http://www.energystar.govl 
index.cfm?c=bldrs_lendersJaters.nh_ 
sampling. 

.05 A list identifying-
(l) The dwelling unit's energy efficient 

building envelope components and their 
respective energy performance ratings as 
required by § 401.3 of the 2004 IECC Sup
plement; and 

(2) The energy efficient heating 
and cooling equipment installed in the 
dwelling unit and the energy efficiency 
performance of such equipment as rated 
under applicable Department of Energy 
Appliance Standards test procedures. 

.06 Identification of the listed software 
program used to calculate energy con
sumption (see section 5 of this notice). 

.07 A declaration, applicable to the 
certification and any accompanying doc
uments, signed by a person currently 
authorized to bind the eligible certifier in 
these matters, in the following form: 

"Under penalties of perjury, I declare 
that I have examined this certification, 
including accompanying documents, 
and to the best of my knowledge and 
belief, the facts presented in support of 
this certification are true, correct, and 
complete." 
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SECTION 4. DEFINITIONS 

.01 The following definitions apply for 
purposes of this notice: 

(1) Building envelope components are 
basement walls, exterior walls, floor, roof, 

and any other building element that en
closes conditioned space, including any 

boundary between conditioned space and 
unconditioned space. 

(2) A climate zone is a geographical 
area within which all locations have simi

lar long-term climate conditions as defined 
in Chapter 3 of the 2004 IECC Supple
ment. 

(3) A dwelling unit is a single unit pro
viding complete independent living facil
ities for one or more persons, including 
permanent provisions for living, sleeping, 
eating, cooking, and sanitation, within a 
building that is not more than three stories 
above grade in height. 

(4) An eligible certifier is a person 
that is not related (within the meaning of 
§ 45(e)(4» to the eligible contractor and 
has been accredited or otherwise autho
rized by RES NET (or an equivalent rating 
network) to use energy performance mea
surement methods approved by RESNET 
(or the equivalent rating network). An em
ployee or other representative of a utility 
or local building regulatory authority qual
ifies as an eligible certifier if the employee 
or representative has been accredited or 
otherwise authorized by RESNET (or an 
equivalent rating network) to use the ap
proved energy performance measurement 
methods. 

(5) An eligible contractor is the person 
that constructed a qualified energy effi
cient home. A person must own and have a 
basis in the qualified energy efficient home 
during its construction to qualify as an el
igible contractor with respect to the home. 
For example, in the situation described in 
section 2.04(3) of this notice, if the person 
that hires the third party contractor to con
struct the home owns and has the basis in 
the home during its construction, the per
son that hires the third party contractor is 
the eligible contractor and the third party 
contractor is not an eligible contractor. 

(6) An equivalent calculation procedure 
is a procedure that produces results com
parable to the results obtained under the 
procedures prescribed in Residential En
ergy Services Network (RES NET) Publi-

cation No. 05-00 I (Nov. 17, 2(05) or 
No. 06-001 (June 1,2006). 

(7) An equivalent rating network in
cludes, in a state that has established en
ergy efficiency standards under which a 
dwelling unit is required to achieve a spec

ified aggregate level of heating and cool
ing energy consumption for any purpose 
(including compliance with building codes 
or eligibility for a state grant or tax credit), 
the state agency administering those stan
dards. Thus, if the agency has accredited 
or otherwise authorized a person to use 
energy performance measurement meth
ods approved by the agency for use in de
termining whether the state's energy effi· 
ciency standards are satisfied, the person 
so accredited or authorized qualifies as an 
eligible certifier. 

(8) A manufactured home is a dwelling 
unit constructed in accordance with the 
Federal Manufactured Home Construction 
and Safety Standards (24 C.ER. 3280). 

(9) A qualified energy efficient home is 
a dwelling unit that qualifies for the credit 
under § 45L. See section 2.01 of this notice 
for the requirements that a dwelling unit 
must satisfy to qualify for the credit. 

(10) A reference dwelling unit is a 
dwelling unit that is similar in technical 
specifications and design to the dwelling 
unit constructed by the eligible contractor 
except that-

(a) The reference dwelling unit is con
structed in accordance with the minimum 
standards of Chapter 4 of the 2004 IEee 
Supplement; 

(b) The reference dwelling unit's air 
conditioners have a Seasonal Energy Ef
ficiency Ratio (SEER) of 13, measured in 
accordance with 10 C.ER. 430.23(m); and 

(c) The reference dwelling unit's heat 
pumps have a SEER of 13 and a Heat· 
ing Seasonal Performance Factor (HSPF) 
of 7.7, measured in accordance with 
10 C.ER. 430.23(m). 

SECTION s. SOFTWARE 
PROGRAMS 

.01 In General. The Internal Revenue 
Service will create and maintain a pub
lic list of software programs that may 
be used to calculate energy consumption 
for purposes of providing a certifica
tion under section 3 of this notice. This 
list of approved software may be found 



at: http://www.irs.gov/businesses/smalll 
industries/article/O"id=I55445,OO.html. 

.02 Requirements for Software Pro
grams To Be Included on the Internal 
Revenue Service List. A software program 
will be included on the list created by the 
Internal Revenue Service if the software 
developer submits the following informa
tion to the Service and RES NET: 

(1) The name, address, and telephone 
number of the software developer, 

(2) The name or other identifier of the 
program as it will appear on the list, 

(3) The test results, test runs, and the 
software program with which the test was 
conducted, and 

(4) A declaration by the developer of 
the software program, made under penal
ties of perjury, that the software program-

(i) Has satisfied all tests required to 
conform to the software accreditation 
process prescribed in Residential Energy 
Services Network (RESNET) Publica
tion No. 05-001 (Nov. 17, 2005) or 
No. 06-001 (June 1,2006); or 

(ii) Has satisfied all tests necessary to 
permit a determination that the software 
program is sufficiently accurate to justify 
its use in calculating energy consumption 
for purposes of providing a certification 
under section 3 of this notice. 

.03 Addresses. Submissions under this 
section must be addressed as follows: 

Submissions to the Service submitted 
by U.S. mail: 

Internal Revenue Service 
Attn: Program Administrator 
CC:PSI:6, Room 5114 

P.O. Box 7604 
Ben Franklin Station 
Washington, DC 20044 

Submissions to the Service submitted 
by a private delivery service: 

Internal Revenue Service 
Attn: Program Administrator 
CC:PSI:6, Room 5114 
1111 Constitution Ave., N.W. 
Washington, DC 20224 

Submissions to RES NET: 

Residential Energy Services Network 
PO. Box 4561 
Oceanside, CA 92052-4561 

.04 Original and Updated Lists. A soft
ware program was included on the origi
nallist ifthe software developer's submis
sion was received before March 1, 2006. 
The list will be updated as necessary to re
flect additions resulting from submissions 
recei ved after February 28, 2006, and dele
tions resulting from removal of software 
from the list under section 5.05 of this no
tice. 

.05 Removal from Published List. The 
Service may, upon examination (and after 
appropriate consultation with the Depart
ment of Energy), determine that a software 
program is not sufficiently accurate to jus
tify its use in calculating energy consump
tion for purposes of providing a certifica
tion under section 3 of this notice and re
move the software program from the pub
lished list. The Service may undertake an 
examination on its own initiative or in re
sponse to a public request supported by 
appropriate analysis of the software pro
gram's deficiencies. 

. 06 Effect of Removal from Published 
List. A software program may not be used 
to calculate energy consumption for pur
poses of providing a certification that sat
isfies the requirements of § 45L after the 
effective date of removal of the software 
from the published list. The removal will 
not affect the validity of any certification 
provided with respect to a dwelling unit 
on or before the effective date of removal 
from the published list. Generally, notice 
that software is being removed from the 
published list will be provided at the site 
specified in section 5.0 I of this notice at 
least sixty (60) days before the effective 
date of the removal. 

.07 Public Availability of Information. 
RES NET may make available for public 
review any information provided to it un
der section 5.02 of this notice. 

SECTION 6. PAPERWORK 
REDUCTION ACT 

The collections of information con
tained in this notice have been reviewed 
and approved by the Office of Manage
ment and Budget in accordance with the 
Paperwork Reduction Act (44 U.S.c. 
3507) under control number 1545-1995. 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless the 

collection of information displays a valid 
OMB control number. 

The collections of information in this 
notice are in sections 3 and 5. This in
formation is required to be collected and 
retained in order to ensure that a dwelling 
unit (other than a manufactured home) 
meets the requirements for the energy 
efficient home credit under § 45L. This 
information will be used to determine 
whether property for which certifications 
are provided is property that qualifies for 
the credit. The collection of information is 
required to obtain a benefit. The likely re
spondents are corporations, partnerships, 
and individuals. 

The estimated total annual reporting 
burden is 180 hours. 

The estimated annual burden per re
spondent varies from 2.5 hours to 4 hours, 
depending on individual circumstances, 
with an estimated average burden of 3 
hours to complete the certification re
quired under this notice. The estimated 
number of respondents is 45 . 

The estimated annual frequency of re
sponses is on occasion. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any Internal Revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S.c. 6103. 

SECTION 7. EFFECT ON OTHER 
DOCUMENTS 

Notice 2006-27, as updated by An
nouncement 2006-88, is clarified and 
superseded. Announcement 2006-88 is 
also clarified and superseded. 

SECTION 8. EFFECTIVE DATE 

This notice applies with respect to certi
fications provided after February 29,2008. 
Taxpayers may apply the provisions of this 
notice with respect to certifications pro
vided on or before February 29, 2008. 

SECTION 9. DRAFTING 
INFORMATION 

The principal author of this notice 
IS Jennifer Bernardini of the Office of 
Associate Chief Counsel (Passthroughs 
& Special Industries). For further in
formation regarding this notice, contact 
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Jennifer Bernardini at (202) 622-3110 
(not a toll-free call). 

Amplification of Notice 
2006-28 Energy Efficient 
Home Credit; Manufactured 
Homes 

Notice 2008-36 

SECTION 1. PURPOSE 

This notice clarifies and supersedes No
tice 2006-28,2006-1 CoB. 628, as updated 

by Announcement 2006-88, 2006-2 CoB. 
910. Notice 2006-28, as updated, pro
vided guidance regarding the calculation 
of heating and cooling energy consump

tion for purposes of determining the eli
gibility of a manufactured home for the 
New Energy Efficient Home Credit un
der Internal Revenue Code § 4SL No
tice 2006-28 also provided guidance relat
ing to the public list of software programs 
that may be used to calculate energy con
sumption. Guidance relating to dwelling 
units other than manufactured homes is 
provided in Notice 2008-3S. 

This notice supersedes Notice 2006-28 
by substantially republishing the guidance 
contained in that publication. This notice 
clarifies the meaning of the terms equiva
lent rating network and eligible contractor, 
and permits calculation procedures other 
than those identified in Notice 2006-28 to 
be used to calculate energy consumption. 
Finally, this notice clarifies the process 
for removing software from the list of ap
proved software and reflects the extension 
of the tax credit through December 31. 
2008. 

SECTION 2. BACKGROUND 

.01 In General. Section 4SL provides 
a credit to an eligible contractor who con
structs a qualified energy efficient home. 
For qualified energy efficient homes that 
are manufactured homes, the amount of the 
credit is $1,000 or $2,000, depending on 
the energy savings that are achieved. A 
manufactured home qualifies for the credit 
if: 

(I) It is located in the United States; 
(2) Its construction is substantially 

completed after August 8, 200S: 
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(3) It meets the energy saving require
ments of § 4SL(c)(2) or (3); and 

(4) It is acquired. directly or indirectly. 

from the eligible contractor after Decem

ber 31. 200S, and before January I. 2009. 

for use as a residence. 
.02 Energy Sal'ing Requirements. To 

meet the energy saving requirements of 

§ 4SL(c)(2) or (3), a manufactured home 

must meet one of the following standards: 

( I ) To meet the energy saving require
ments of § 4SL(c)(2) and qualify for the 

$2,000 credit, a manufactured home must 
be certified to provide a level of heating 

and cooling energy consumption that is at 
least SO percent below that of a reference 

dwelling unit constructed in accordance 

with the standards of § 404 of the 2004 
Supplement to the 2003 International En
ergy Conservation Code (2004 IECC Sup
plement), and to have building envelope 
component improvements that provide for 
a level of heating and cooling energy con
sumption that is at least 10 percent below 
that of a reference dwelling unit (see sec
tion 3 of this notice). 

(2) To meet the energy saving require
ments of § 45L(c)(3) and qualify for the 
$1.000 credit. a manufactured home must 
either-

(a) be certified to provide a level of 
heating and cooling energy consumption 
that is at least 30 percent below that of 
a reference dwelling unit constructed in 
accordance with the standards of § 404 of 
the 2004 IECC Supplement, and to have 
building envelope component improve
ments that provide for a level of heating 
and cooling energy consumption that is at 
least 10 percent below that of a reference 
dwelling unit; or 

(b) meet the current requirements estab
lished by the Administrator of the En viron
mental Protection Agency under the EN
ERGy STAR® Labeled Homes Program 

in effect on the date construction is sub
stantially completed (see section 4 of this 
notice). 

.03 Calculation Procedures. For pur
poses of section 2.02 of this notice, heat
ing and cooling energy consumption must 
be calculated in accordance with the pro
cedures prescribed in Residential Energy 
Services Network (RESNET) Publication 
No. OS-001 (Nov. 17, 200S) or No. 
06-00 I (1 une I, 2006) or in accordance 
with an equivalent calculation procedure. 

.04 Acquired from Eligible Contractor. 
A qualified energy efficient manufactured 

home is acquired directly from an eligible 

contractor for use as a residence if the per
son that produced the manufactured home 

sells or leases the manufactured home to 

another person for use as a residence. A 
qualified energy efficient manufactured 

home is acquired indirectly from an eli

gible contractor for use as a residence if 

the person that produced the manufactured 

home sells the manufactured home to an 

intermediary and the intermediary (or the 

last of multiple intermediaries) sells or 
leases the manufactured home to another 

person for use as a residence. A qualified 

energy efficient manufactured home is not 
acquired from an eligible contractor if the 

person that produced the manufactured 
home retains the manufactured home for 

use as a residence. For example. a quali. 
fied energy efficient manufactured home 

is acquired from an eligible contractor in 
the following situations: 

( I) A person produces a qualified en· 
ergy efficient manufactured home and then 
sells the manufactured home to the home
owner. 

(2) A person produces a qualified en
ergy efficient manufactured home and then 
leases the manufactured home to the lessee 
or tenant. 

(3) A person hires a third party con· 
tractor to produce a qualified energy ef· 
ficient manufactured home and then sells 
the manufactured home to the homeowner. 
(See section 5.01 (S) of this noticefor guid
ance regarding the person treated as the el
igible contractor in this case.) 

(4) A person that produces a manufac· 
tured home sells the home to a dealer of 
manufactured homes and the dealer sells 
the manufactured home to another person 
for use as a residence. (See section 7.01 of 
this notice for a rule permitting an eligible 
contractor to rely on a dealer's statement 
concerning a sale by the dealer.) 

SECTION 3. REQUIREMENTS TO 
CLAIM THE $2,000 CREDIT 

An eligible contractor must obtain the 
certification required under § 45L(c)(2) 
with respect to a manufactured home from 
an eligible certifier before claiming the 
$2,000 energy efficient home credit with 
respect to the manufactured home. An el· 
igible contractor is not required to file the 



certification with the return on which the 
credit is claimed. However, § 1.6001-I(a) 
of the Income Tax Regulations requires 
that taxpayers maintain such books and 
records as are sufficient to establish the 
entitlement to, and amount of, any credit 
claimed by the taxpayer. Accordingly, 
an eligible contractor claiming a $2,000 
credit under § 45L should retain the certi
fication as part of the eligible contractor's 
records to satisfy this requirement. The 
certification will be treated as satisfying 
the requirements of § 45L(c)(2) if all con
struction has been performed in a manner 
consistent with the design specifications 
provided to the eligible certifier and the 
certification contains all of the following: 

.0 I The name, address, and telephone 
number of the eligible certifier. 

.02 The manufactured home's serial or 
other identification number. 

.03 A statement by the eligible certifier 
that-

(I) The manufactured home has a pro
jected level of annual heating and cooling 
energy consumption that is at least 50 per
cent below the annual level of heating and 
cooling energy consumption of a reference 
dwelling unit in the same climate zone; 

(2) Building envelope component im
provements alone account for a level of an
nual heating and cooling energy consump
tion that is at least 10 percent below the 
annual level of heating and cooling energy 
consumption of a reference dwelling unit 
in the same climate zone; and 

(3) Heating and cooling energy con
sumption have been calculated in the man
ner prescribed in section 2.03 of this no
tice. 

.04 A statement by the eligible certifier 
that inspections of the manufactured home 
(or of other manufactured homes under 
the sampling protocol described below) 
performed by the eligible certifier after 
installation on the permanent site have 
confirmed that such heating and cooling 
energy consumption complies with the de
sign specifications provided to the eligible 
certifier. With respect to manufacturers 
that produce at least 85 homes during a 
twelve-month period, the eligible certifier 
may use the sampling protocol found in 
the current standards of the ENERGY 
STAR@ Qualified Manufactured Homes 
- Design, Manufacturing, Installation, 
and Certification Procedures, located at 
the following web address: http://www. 

energy star. gov/index. cfm ?c=bldrs_ 
lendersJaters.pcbuUder _manufactured. 

.05 A list identifying-
(1) The manufactured home's energy 

efficient building envelope components 
and their respective energy performance 
rating as required by § 401.3 of the 2004 
IECe Supplement; and 

(2) The energy efficient heating and 
cooling equipment installed in the manu
factured home and the energy efficiency 
performance of such equipment as rated 
under applicable Department of Energy 
Appliance Standards test procedures. 

.06 Identification of the listed software 
program used to calculate energy con
sumption (see section 6 of this notice). 

.07 A declaration, applicable to the 
certification and any accompanying doc
uments, signed by a person currently 
authorized to bind the eligible certifier in 
these matters, in the following form: 

"Under penalties of perjury, I declare 
that I have examined this certification, 
including accompanying documents, 
and to the best of my knowledge and 
belief, the facts presented in support of 
this certification are true, correct, and 
complete." 

SECTION 4. REQUIREMENTS TO 
CLAIM THE $1,000 CREDIT 

.01 Certified Homes. Except as pro
vided in section 4.02 of this notice, an el
igible contractor must obtain the certifica
tion required under § 45L( c )(3 )(A) with re
spect to a manufactured home from an el
igible certifier before claiming the $1,000 
energy efficient home credit with respect 
to the manufactured home. An eligible 
contractor is not required to attach the cer
tification to the return on which the credit 
is claimed. However, § 1.600l-l(a) re
quires that taxpayers maintain such books 
and records as are sufficient to establish the 
entitlement to, and amount of, any credit 
claimed by the taxpayer. Accordingly, an 
eligible contractor claiming a $1,000 credit 
under § 45L should retain the certification 
as part of the eligible contractor's records 
to satisfy this requirement. The certifica
tion will be treated as satisfying the re
quirements of § 4SL(c)(3)(A) if all con
struction has been performed in a manner 
consistent with the design specifications 
provided to the eligible certifier and the 
certification contains all of the following: 

( 1) The name, address, and telephone 
number of the eligible certifier. 

(2) The manufactured home's serial or 
other identification number. 

(3) A statement by the eligible certifier 
that-

(a) The manufactured home has a pro
jected level of annual heating and cooling 
energy consumption that is at least 30 per
cent below the annual level of heating and 
cooling energy consumption of a reference 
dwelling unit in the same climate zone; 

(b) Building envelope component im
provements alone account for a level of an
nual heating and cooling energy consump
tion that is at least 10 percent below the 
annual level of heating and cooling energy 
consumption of a reference dwelling unit 
in the same climate zone; and 

(c) Heating and cooling energy con
sumption have been calculated in the man
ner prescribed in section 2.03 of this no
tice. 

(4) A statement by the eligible certifier 
that field inspections of the manufactured 
home (or of other manufactured homes 
under the sampling protocol described 
below) performed by the eligible certi
fier after installation on the permanent 
site have confirmed that such heating and 
cooling energy consumption complies 
with the design specifications provided to 
the eligible certifier. With respect to man
ufacturers that produce at least 85 homes 
during a twelve-month period, the certifier 
may use the sampling protocol found in 
the current standards of the current EN
ERGY STAR@ Qualified Manufactured 
Homes: Guide for Retailers, located at 
the following web address: http://www. 
energystar.gov/index.cfm?c=bldrs_ 
lenders_raters.PCbuilder _manufactured. 

(5) A list identifying-
(a) The manufactured home's energy 

efficient building envelope components 
and their respective energy performance 
rating as required by § 401.3 of the 2004 
IECC Supplement; and 

(b) The energy efficient heating and 
cooling equipment installed in the manu
factured home and the energy efficiency 
performance of such equipment as rated 
under applicable Department of Energy 
Appliance Standards test procedures. 

(6) Identification of the listed software 
program used to calculate energy con
sumption (see section 6 of this notice). 
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(7) A declaration, applicable to the 
certification and any accompanying doc
uments, signed by a person currently 
authorized to bind the eligible certifier in 
these matters, in the following form: 

"Under penalties of perjury, I declare 
that I have examined this certification, 
including accompanying documents, 
and to the best of my knowledge and 
belief. the facts presented in support of 
this certification are true, correct, and 
complete." 
.02 Energy Star Homes. An eligible 

contractor may claim the $1,000 energy ef
ficient home credit with respect to a man
ufactured home by meeting the applica
ble certification requirements established 
by the Administrator of the Environmen
tal Protection Agency under the ENERGY 
STAR® Labeled Homes Program in effect 
on the date construction is substantially 
completed. 

SECTION 5. DEFINITIONS 

.01 The following definitions apply for 
purposes of this notice: 

(I) Building envelope components are 
basement walls, exterior walls, floor, roof, 
and any other building element that en
closes conditioned space, including any 
boundary between conditioned space and 
unconditioned space. 

(2) A climate zone is a geographical 
area within which all locations have simi
lar long-term climate conditions as defined 
in Chapter 3 of the 2004 IECC Supple
ment. 

(3) A dwelling unit is a single unit pro
viding complete independent living facil
ities for one or more persons, including 
permanent provisions for living, sleeping, 
eating. cooking, and sanitation, within a 
building that is not more than three stories 
above grade in height. 

(4) An eligible certifier is a person 
that is not related (within the meaning of 
§ 45(e)(4» to the eligible contractor and 
has been accredited or otherwise autho
rized by RESNET (or an equivalent rating 
network) to use energy performance mea
surement methods approved by RES NET 
(or the equivalent rating network). An em
ployee or other representative of a utility 
or local building regulatory authority qual
ifies as an eligible certifier if the employee 
or representative has been accredited or 
otherwise authorized by RES NET (or an 
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equivalent rating network) to use the ap
proved energy performance measurement 
methods. 

(5) An eligible contractor, in the case 
of a qualified energy efficient home that 
is a manufactured home. is the person that 
produced the manufactured home. A per
son must own and have a basis in the qual
ified energy efficient manufactured home 
during its production to qualify as an eligi
ble contractor with respect to the manufac
tured home. For example, in the situation 
described in section 2.04(3) of this notice, 
if the person that hires the third party con
tractor to produce the manufactured home 
owns and has the basis in the home during 
its construction, the person that hires the 
third party contractor is the eligible con
tractor and the third party contractor is not 
an eligible contractor. 

(6) An equivalent calculation procedure 
is a procedure that produces results com
parable to the results obtained under the 
procedures prescribed in Residential En
ergy Services Network (RES NET) Publi
cation No. 05-001 (Nov. 17, 2005) or 
No. 06--001 (June 1,2006). 

(7) An equivalent rating network in
cludes, in a state that has established en
ergy efficiency standards under which a 
dwelling unit is required to achieve a spec
ified aggregate level of heating and cool
ing energy consumption for any purpose 
(including compliance with building codes 
or eligibility for a state grant or tax credit), 
the state agency administering those stan
dards. Thus, if the agency has accredited 
or otherwise authorized a person to use 
energy performance measurement meth
ods approved by the agency for use in de
termining whether the state's energy effi
ciency standards are satisfied, the person 
so accredited or authorized qualifies as an 
eligible certifier. 

(8) A manufactured home is a dwelling 
unit constructed in accordance with the 
Federal Manufactured Home Construction 
and Safety Standards (24 C.ER. 3280). 

(9) A qualified energy efficient manu
factured home is a dwelling unit that qual
ifies for the credit under section 45L. See 
section 2.0 I of this notice for the require
ments that a dwelling unit must satisfy to 
qualify for the credit. 

(10) A reference dwelling unit is a 
dwelling unit that is similar in technical 
specifications and design to the manu-

factured home produced by the eligible 
contractor except that-

(a) The reference dwelling unit is con. 
structed in accordance with the minimum 
standards of Chapter 4 of the 2004 IEee 
Supplement; 

(b) The reference dwelling unit's air 
conditioners have a Seasonal Energy Ef. 
ficiency Ratio (SEER) of 13, measured in 
accordance with 10 C.ER. 430.23(m); and 

(c) The reference dwelling unit's heat 
pumps have a SEER of 13 and a Heat. 
ing Seasonal Performance Factor (HSPF) 
of 7.7, measured in accordance with 
10 c.F.R. 430.23(m). 

SECTION 6. SOFTWARE 
PROGRAMS 

.0 I In General. The Internal Revenue 
Service will create and maintain a pub· 
lic list of software programs that may be 
used to calculate energy consumption for 
purposes of providing certifications un
der sections 3 and 4 of this notice. This 
list of approved software may be found 
at: http://www.irs.govlbusinesses/smalll 
industries/article/a" id= 155445,OO.html. 

.02 Requirements for Software Pm· 
grams To Be Included on the Internal 
Revenue Service List. A software program 
will be included on the list created by the 
Internal Revenue Service if the software 
developer submits the following infonna
tion to the Service and RES NET: 

( I) The name, address, and telephone 
number of the software developer; 

(2) The name or other identifier of the 
program as it will appear on the list; 

(3) The test results, test runs, and the 
software program with which the test was 
conducted; and 

(4) A declaration by the developer of 
the software program, made under penal· 
ties of perjury, that the software program-

(i) Has satisfied all tests required to 
conform to the software accreditation 
process prescribed in Residential Energy 
Services Network (RES NET) Publica
tion No. 05-001 (Nov. 17, 2005) or 
No. 06--001 (June 1,2006); or 

(ii) Has satisfied all tests necessary to 
permit a determination that the software 
program is sufficiently accurate to justify 
its use in calculating energy consumption 
for purposes of providing certifications un
der sections 3 and 4 of this notice. 



.03 Addresses. Submissions under this 
section must be addressed as follows: 

Submissions to the Service submitted 
by U.S. mail: 

Internal Revenue Service 
Attn: Program Administrator 
CC:PSI:6, Room 5114 
P.O. Box 7604 
Ben Franklin Station 
Washington, DC 20044 

Submissions to the Service submitted 
by a private delivery service: 

Internal Revenue Service 
Attn: Program Administrator 
CC:PSI:6, Room 5114 
1111 Constitution Ave., N.W. 
Washington, DC 20224 

Submissions to RES NET: 

Residential Energy Services Network 
P.O. Box 4561 
Oceanside, CA 92052-4561 

.04 Original and Updated Lists. A soft
ware program was included on the origi
nallist if the software developer's submis
sion was received before March 1, 2006. 
The list will be updated as necessary to re
flect additions resulting from submissions 
received after February 28, 2006, and dele
tions resulting from removal of software 
from the list under section 6.05 of this no
tice. 

. 05 Removal from Published List. The 
Service may, upon examination (and after 
appropriate consultation with the Depart
ment of Energy), determine that a software 
program is not sufficiently accurate to jus
tify its use in calculating energy consump
tion for purposes of providing a certifica
tion under sections 3 and 4 of this notice 
and remove the software program from the 
published list. The Service may undertake 
an examination on its own initiative or in 
response to a public request supported by 
appropriate analysis of the software pro
gram's deficiencies. 

. 06 Effect of Removal from Published 
List. A software program may not be used 
to calculate energy consumption for pur
poses of providing a certification that sat
isfies the requirements of § 45L after the 
effective date of removal of the software 
from the published list. The removal will 

not affect the validity of any certification 
provided with respect to a manufactured 
home on or before the effective date of re
moval from the published list. Generally, 
notice that software is being removed from 
the published list will be provided at the 
site specified in section 6.01 of this notice 
at least sixty (60) days before the effective 
date of the removal. 

.07 Public Availability of Information. 
RES NET may make available for public 
review any information provided to it un
der section 6.02 of this notice. 

SECTION 7. SALES TO DEALERS 

.01 In General. In the case of a manu
factured home sold by an eligible contrac
tor to a dealer of manufactured homes, the 
eligible contractor may rely on a statement 
by the dealer to establish the date on which 
a manufactured home is acquired, that it is 
located in the United States, and that it is 
acquired for use as a residence. An eligible 
contractor is not required to file the state
ment with the return on which the credit 
is claimed. However, § 1.6001-1 (a) of the 
Income Tax Regulations requires that tax
payers maintain such books and records 
as are sufficient to establish the entitle
ment to, and amount of, any credit claimed 
by the taxpayer. Accordingly, an eligible 
contractor claiming a credit under § 45L 
should retain the statement as part of its 
records to satisfy this requirement, and is 
not entitled to rely on the statement unless 
the statement is so retained . 

.02 Content of Statement. The eligible 
contractor may not rely on the statement 
by the dealer unless the statement specifies 
the date of the retail sale of the manufac
tured home, that the dealer delivered the 
manufactured home to the purchaser at an 
address in the United States, and that the 
dealer has no knowledge of any informa
tion suggesting that the purchaser will use 
the manufactured home other than as a res
idence. The statement must also contain 
the following information: 

(1) The name, address, and telephone 
number of the dealer . 

(2) A declaration, applicable to the 
statement made by the dealer and any 
accompanying documents, signed by a 
person currently authorized to bind the 
dealer in such matters, in the following 
form: 

"Under penalties of perjury, I declare 
that, to the best of my knowledge and 
belief, the facts presented with respect 
to this sale transaction are true, correct, 
and complete." 

SECTION 8. PAPERWORK 
REDUCTION ACT 

The collections of information con
tained in this notice have been reviewed 
and approved by the Office of Manage
ment and Budget in accordance with the 
Paperwork Reduction Act (44 U.S.c. 
3507) under control number 1545-1994. 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless the 
collection of information displays a valid 
OMB control number. 

The collections of information in this 
notice are in sections 3, 4, 6, and 7. This 
information is required to be collected and 
retained in order to ensure that a manufac
tured home meets the requirements for the 
energy efficient home credit under § 45L. 
This information will be used to determine 
whether property for which certifications 
are provided is property that qualifies for 
the credit. The collection of information is 
required to obtain a benefit. The likely re
spondents are corporations, partnerships, 
and individuals. 

The estimated total annual reporting 
burden is 75 hours. 

The estimated annual burden per re
spondent varies from 3.5 hours to 5 hours, 
depending on individual circumstances, 
with an estimated average burden of 
4 hours to complete the certification 
required under this notice. The estimated 
number of respondents is 15. 

The estimated annual frequency of re
sponses is on occasion. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any Internal Revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S.c. 6103. 

SECTION 9. EFFECT ON OTHER 
DOCUMENTS 

Notice 2006-28, as updated by An
nouncement 2006-88, is clarified and 
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superseded. Announcement 2006-88 IS 

also clarified and superseded. 

SECTION 10. EFFECTIVE DATE 

This notice applies with respect to certi
fications provided after February 29. 2008. 
Taxpayers may apply the provisions of this 
notice with respect to certifications pro
vided on or before February 29. 2008. 

SECTION 11. DRAFTING 
INFORMATION 

The principal author of this notice 
IS Jennifer Bernardini of the Office of 
Associate Chief Counsel (Passthroughs 
& Special Industries). For further in
formation regarding this notice. contact 
Jennifer Bernardini at (202) 622-31 \0 
(not a toll-free call). 

Update for Weighted Average 
Interest Rates, Yield Curves, 
and Segment Rates 

Notice 2008-37 

This notice provides guidance as to the 
corporate bond weighted average interest 

For Plan Years 
Beginning in 

Month Year 

March 2008 

YIELD CURVE AND SEGMENT 
RATES 

Generally for plan years beginning 
after 2007 (except for delayed effective 
dates for certain plans under sections 104, 
105. and 106 of PPA). § 430 of the Code 
specifies the minimum funding require
ments that apply to single employer plans 
pursuant to § 412. Section 430(h)(2) spec
ifies the interest rates that must be used 
to determine a plan's target normal cost 
and funding target. Under this provision, 
present valuc is generally determined us
ing three 24-month average interest rates 

First 
Segment 

5.24 
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rate and the permissible range of interest 
rates specified under § 412(b)(5)(B)(ii)(Il) 
of the Internal Revenue Code as in ef
fect for plan years beginning before 2008. 
It also provides guidance on the corpo
rate bond monthly yield curve (and the 
corresponding spot segment rates). the 
24-month average segment rates. and 
the funding transitional segment rates 
under § 430(h)(2). In addition, this no
tice provides guidance as to the interest 
rate on 30-year Treasury securities under 
§ 417(e)(3)(A)(ii)(II) as in effect for plan 
years beginning before 2008. and the min
imum present value segment rates under 
§ 417(e)(3)(D) as in effect for plan years 
beginning after 2007. 

CORPORATE BOND WEIGHTED 
AVERAGE INTEREST RATE 

Sections 412(b)(5)(B)(ii) and 412(1)(7) 
(C)(i), as amended by the Pension Funding 
Equity Act of 2004 and by the Pension 
Protection Act of 2006 (PPA). provide 
that the interest rates used to calculate 
current liability and to determine the 
required contribution under § 412(1) for 
plan years beginning 2007 must be within 
a permissible range based on the weighted 

Corporate 
Bond Weighted 

Average 

5.96 

("segment rates"), each of which applies 
to cash flows during specified periods. 
However, an election may be made under 
§ 430(h)(2)(D)(ii) to use the monthly yield 
curve in place of the segment rates. For 
plan years beginning in 2008 and 2009, a 
transitional rule under § 430(h)(2)(G) pro
vides that the segment rates are blended 
with the corporate bond weighted average 
as specified above. An election may be 
made under § 430(h)(2)(G)(iv) to use the 
segment rates without applying the transi
tional rule. 

Notice 2007-81, 2007-44 LR.B. 899, 
provides guidelines for determining the 

Second 
Segment 

5.97 

average of the rates of interest on amounts 
invested conservatively in long tenn 
investment grade corporate bonds during 
the 4-year period ending on the last day 
before the beginning of the plan year. 

Notice 2004-34. 2004-1 C.B. 848. pro
vides guidelines for determining the COf
porate bond weighted average interest rate 
and the resulting permissible range of in
terest rates used to calculate current liabil
ity. That notice establishes that the corpo
rate bond weighted average is based on the 
monthly composite corporate bond rate de
rived from designated corporate bond in
dices. The methodology for determining 
the monthly composite corporate bond rate 
as set forth in Notice 2004-34 continues to 
apply in determining that rate. See Notice 
2006-75,2006-2 C.B. 366. 

The composite corporate bond rate fOf 
February 2008 is 6.36 percent. Pursuant 
to Notice 2004-34, the Service has de
termined this rate as the average of the 
monthly yields for the included corporate 
bond indices for that month. 

The following corporate bond weighted 
average interest rate was determined fOf 
plan years beginning in the month shown 
below. 

Permissible Range 

90% to 100% 

5.36 5.96 

monthly corporate bond yield curve, the 
24-month average corporate bond seg
ment rates, and the funding transitional 
segment rates used to compute the tar
get normal cost and the funding target. 
Pursuant to Notice 2007-81, the monthly 
corporate bond yield curve derived from 
February 2008 data is in Table I at the end 
of this notice. The spot first, second, and 
third segment rates for the month of Feb
ruary 2008 are, respectively. 4.11, 6.18, 
and 7.05. The three 24-month average 
corporate bond segment rates applica
ble for March 2008 under the election of 
§ 430(h)(2)(G)(iv) are as follows: 

Third 
Segment 

6.49 



The transitional segment rates under 
§ 430(h)(2)(G) applicable for March 2008, 
taking into account the corporate bond 

For Plan Years 
Beginning in 

2008 

30-YEAR TREASURY SECURITIES 
INTEREST RATES 

Section 417(e)(3)(A)(ii)(II) (prior to 
amendment by PPA) defines the appli
cable interest rate, which must be used 
for purposes of determining the minimum 
present value of a participant's benefit 
under § 4l7(e)(l) and (2), as the annual 
rate of interest on 30-year Treasury se
curities for the month before the date 
of distribution or such other time as the 
Secretary may by regulations prescribe. 
Section 1.417(e)-I(d)(3) of the Income 
Tax Regulations provides that the applica
ble interest rate for a month is the annual 
rate of interest on 30-year Treasury secu
rities as specified by the Commissioner 

For Plan Years 
Beginning in 

Month Year 

January 2008 
February 2008 

March 2008 

MINIMUM PRESENT VALUE 
SEGMENT RATES 

Generally for plan years beginning af
ter December 31, 2007, the applicable in
terest rates under § 417(e)(3)(D) are seg
ment rates computed without regard to a 

For Plan Years 
Beginning in 

2008 

DRAFTING INFORMATION 

The principal author of this notice is 
Tony Montanaro of the Employee Plans, 

weighted average of 5.96 stated above, are 
as follows: 

First 
Segment 

5.72 

Second 
Segment 

5.96 

for that month in revenue rulings, notices 
or other guidance published in the Internal 
Revenue Bulletin. 

The rate of interest on 30-year Trea
sury securities for February 200S is 4.52 
percent. The Service has determined this 
rate as the average of the yield on the 
30-year Treasury bond maturing in May 
2037 determined each day through Febru
ary 6, 2007, and the yield on the 30-year 
Treasury bond maturing in February 2038 
determined each day for the balance of the 
month. 

Generally for plan years beginning after 
2007, § 431 specifies the minimum fund
ing requirements that apply to muitiem
ployer plans pursuant to § 412. Section 
431 (c)( 6)(B) specifies a minimum amount 

30-Year 
Treasury 
Weighted 
Average 

4.S1 
4.80 
4.79 

24-month average. For plan years begin
ning in 2008 through 20 II, the applica
ble interest rate is the monthly spot seg
ment rate blended with the applicable rate 
under § 417(e)(3)(A)(ii)(II) as in effect 
for plan years beginning in 2007. Notice 
2007-81 provides guidelines for determin-

First 
Segment 

4.44 

Second 
Segment 

4.85 

Tax Exempt and Government Entities Di
vision. Mr. Montanaro may be e-mailed at 
RetirementPlanQue stions@irs.gov. 

Third 
Segment 

6.14 

for the full-funding limitation described in 
§ 431 (c)(6)(A), based on the plan's current 
liability. Section 431(c)(6)(E)(ii)(I) pro
vides that the interest rate used to calculate 
current liability for this purpose must be 
no more than 5 percent above and no more 
than 10 percent below the weighted aver
age of thc rates of interest on 30-year Trea
sury securities during the four-year period 
ending on the last day before the beginning 
of the plan year. Notice 8S-73, 1985-2 
C.B. 383, provides guidelines for deter
mining the weighted average interest rate. 
The following rates were determined for 
plan years beginning in the months shown 
below. 

Permissible Range 

90% to 105% 

4.33 5.06 
4.32 5.04 
4.31 5.03 

ing the minimum present value segment 
rates. Pursuant to that notice, the min
imum present value transitional segment 
rates determined for February 2008, tak
ing into account the February 2008 30-year 
Treasury rate of 4.52 stated above, are as 
follows: 

Third 
Segment 

5.03 
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Table I 

Monthly Yield Curve for February 2008 

Maturitv Yield Maturitv Yield Maturity Yield Maturity Yield Maturity Yield 

0.5 3.37 20.5 6.76 40.5 7.09 60.5 7.20 80.5 7.26 

1.0 3.51 21.0 6.78 41.0 7.09 61.0 7.20 81.0 7.26 

1.5 3.66 21.5 6.79 41.5 7.10 61.5 7.20 81.5 7.26 

2.0 3.82 22.0 6.81 42.0 7.10 62.0 7.21 82.0 7.26 

2.5 4.00 22.5 6.82 42.5 7.11 62.5 7.21 82.5 7.26 

3.0 4.18 23.0 6.83 43.0 7.11 63.0 7.21 83.0 7.26 

3.5 4.37 23.5 6.85 43.5 7.11 63.5 7.21 83.5 7.26 

4.0 4.55 24.0 6.86 44.0 7.12 64.0 7.21 84.0 7.26 

4.5 4.73 24.5 6.87 44.5 7.12 64.5 7.22 84.5 7.27 

5.0 4.89 25.0 6.88 45.0 7.12 65.0 7.22 85.0 7.27 

5.5 5.04 25.5 6.89 45.5 7.13 65.5 7.22 85.5 7.27 

6.0 5.19 26.0 6.90 46.0 7.13 66.0 7.22 86.0 7.27 

6.5 5.32 26.5 6.91 46.5 7.13 66.5 7.22 86.5 7.27 

7.0 5.44 27.0 6.92 47.0 7.14 67.0 7.22 87.0 7.27 

7.5 5.55 27.5 6.93 47.5 7.14 67.5 7.22 87.5 7.27 

8.0 5.66 28.0 6.94 48.0 7.14 68.0 7.23 88.0 7.27 

8.5 5.76 28.5 6.95 48.5 7.15 68.5 7.23 88.5 7.27 

9.0 5.85 29.0 6.96 49.0 7.15 69.0 7.23 89.0 7.27 

9.5 5.93 29.5 6.96 49.5 7.15 69.5 7.23 89.5 7.27 

10.0 6.01 30.0 6.97 50.0 7.15 70.0 7.23 90.0 7.28 

10.5 6.08 30.5 6.98 50.5 7.16 70.5 7.23 90.5 7.28 

11.0 6.15 31.0 6.99 51.0 7.16 71.0 7.23 91.0 7.28 

11.5 6.21 31.5 6.99 51.5 7.16 71.5 7.24 91.5 7.28 

12.0 6.26 32.0 7.00 52.0 7.16 71.0 7.24 92.0 7.28 

12.5 6.31 32.5 7.01 52.5 7.17 71.5 7.24 92.5 7.28 

13.0 6.36 33.0 7.01 53.0 7.17 73.0 7.24 93.0 7.28 

13.5 6.40 33.5 7.02 53.5 7.17 73.5 7.24 93.5 7.28 

14.0 6.44 34.0 7.02 54.0 7.17 74.0 7.24 94.0 7.28 

14.5 6.48 34.5 7.03 54.5 7.18 74.5 7.24 94.5 7.28 

15.0 6.52 35.0 7.04 55.0 7.18 75.0 7.25 95.0 7.28 

15.5 6.55 35.5 7.04 55.5 7.18 75.5 7.25 95.5 7.28 

16.0 6.58 36.0 7.05 56.0 7.18 76.0 7.25 96.0 7.29 

16.5 6.60 36.5 7.05 56.5 7.19 76.5 7.25 96.5 7.29 

17.0 6.63 37.0 7.06 57.0 7.19 77.0 7.25 97.0 7.29 

17.5 6.65 37.5 7.06 57.5 7.19 77.5 7.25 97.5 7.29 

18.0 6.67 38.0 7.07 58.0 7.19 78.0 7.25 98.0 7.29 

18.5 6.69 38.5 7.07 58.5 7.19 78.5 7.25 98.5 7.29 

19.0 6.71 39.0 7.08 59.0 7.20 79.0 7.25 99.0 7.29 

19.5 6.73 39.5 7.08 59.5 7.20 79.5 7.26 99.5 7.29 

20.0 6.75 40.0 7.09 60.0 7.20 80.0 7.26 100.0 7.29 
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26 CFR 1.6012-1: Individuals required to make re

turns of income. 
(Also: Part 1. § 1.6017-1.) 

Rev. Proc. 2008-21 

SECTION I. PURPOSE 

This revenue procedure provides that 
the Internal Revenue Service will not chal
lenge the accuracy of income tax returns 
filed in compliance with Notice 2008-28, 
2008-10 I.R.B. 546. by eligible individu
als who enter $1.00 in adjusted gross in
come solely for purposes of effectuating 
the electronic filing of the return. 

SECTION 2. BACKGROUND 

.01 The Economic Stimulus Act of 
2008 amended section 6428 of the Internal 
Revenue Code to provide economic stim
ulus payments to eligible individuals. For 
this purpose, an eligible individual is any 
individual other than a nonresident alien, 
an estate or trust, or an individual who 
can be claimed as dependent under sec
tion 151 for the taxable year. See section 
6428(e)(3). In general, the amount of the 
economic stimulus payment is the lesser 
of (1) the individual's net income tax lia
bility, or (2) $600 ($1,200 in the case of a 
joint return). See section 6428(a). 

.02 As provided in section 6428(b), 
individuals with at least $3,000 of "qual
ifying income" may receive a minimum 
payment of $300 ($600 in the case of a 
joint return), even though the individual 
has no net income tax liability. Qualifying 
income as defined in section 6428(e)(l) 
means: earned income as defined in sec
tion 32(c)(2) that is includible in gross 
income for federal income tax purposes 
(including, if elected, certain combat zone 
compensation of members of the Armed 
Forces); social security benefits (including 
monthly retirement, survivor and disabil
ity benefits, but not including supple
mental security income (SSI) payments) 
and Tier I railroad retirement benefits de
scribed in section 86(d); and disability 
compensation, disability pension and sur
vivors' benefits from the Department of 
Veterans' Affairs (VA) pursuant to Chap
ters II, 13, or 15 of Title 38 of the United 
States Code. 

.03 Section 6012(a) requires every in
dividual who (I) has gross income for the 

taxable year which equals or exceeds the 
sum of the exemption amount plus the ap
plicable standard deduction, or (2) has re
ceived advance payment of earned income 
credit under section 3507 to file an income 
tax return for that taxable year. In addi
tion, section 6017 requires an individual 
to file an income tax return with respect to 
self-employment tax on net earnings from 
self-employment of $400 or more. 

In order to receive an economic stim
ulus payment to be advanced in 2008, a 
taxpayer must file an income tax return for 
2007. See section 6428(g)(2). No advance 
payments of economic stimulus amounts 
shall be made or allowed after December 
31, 2008. See section 6428(g)(3). Most 
taxpayers who are eligible for the eco
nomic stimulus payment are already re
quired by sections 6012 or 6017 to file a 
return. Additionally, some taxpayers who 
are not required to file a return neverthe
less file to obtain refunds of withholding 
or estimated tax payments. 

.04 In the case of a taxpayer required by 
sections 6012 or 6017 to file an income tax 
return, eligibility for a stimulus payment in 
2008, and the amount of that payment, is 
based on information reported on the tax
payer's filed income tax return for 2007. 
See section 6428(g)(2). These taxpayers 
will not need to file any extra forms or 
call the IRS to request the payment. How
ever, eligible individuals with qualifying 
income not already reported on the 2007 
income tax return (e.g., certain disability or 
survivor benefits from the VA) may need to 
file an amended return in some situations 
to receive a larger stimulus payment. 

.05 Similarly, for a taxpayer who does 
not have a filing requirement under sec
tions 6012 or 6017, but who files an in
come tax return to receive a refund of with
held tax (for example, tax withheld on 
wages under section 31), the IRS will de
termine eligibility and the amount of the 
2008 stimulus payment based on the infor
mation reported on the taxpayer's filed in
come tax return for 2007. 

.06 Many individuals who have low 
earned income, or only social security ben
efits, railroad retirement benefits, or cer
tain disability or survivors' benefits from 
the VA would not be required by sections 
6012 or 6017 to file an income tax return 
and would be due no refund of tax other 
than the economic stimulus amount. No
tice 2008-28 informs these individuals of 

the minimum filing necessary to obtain the 
stimulus payment. Notice 2008-28 ad
vises these individuals to complete only 
certain lines on the income tax return that 
are necessary to identify the individual and 
report the amount of qualifying income. 
Thus, in many cases, such as where an in
dividual's qualifying income consists only 
of social security benefits, the income tax 
return will show no adjusted gross income, 
even though the individual has minimal 
amounts of nonqualifying income, such as 
interest or dividend income. 

.07 To effectuate electronic filing, a re
turn must include at least $1.00 of adjusted 
gross income. 

SECTION 3. SCOPE 

This revenue procedure applies to eli
gible individuals who are not required by 
sections 6012 or 6017 to file an income tax 
return, but who file a return as provided in 
Notice 2008-28 solely for the purpose of 
obtaining a stimulus payment. 

SECTION 4. PROCEDURE 

.01 An individual, within the scope of 
this revenue procedure, who wishes to 
electronically file an income tax return 
may enter $1.00 of income in the Income 
section of the return and at least $1.00 of 
adjusted gross income even though the 
return prepared as instructed in Notice 
2008-28 would otherwise show no ad
justed gross income. 

.02 The IRS will not challenge the accu
racy of the entry of $1.00 of adjusted gross 
income on the return for any eligible indi
vidual who follows the procedures in No
tice 2008-28 and in this revenue procedure 
and who has no filing requirement under 
sections 6012 or 6017. 

.03 However, the IRS may challenge 
and assert any applicable penalties if the 
return contains inaccuracies not related to 
this procedure for electronically filing a re
turn solely to claim an economic stimulus 
payment. For example, failure to report 
actual adjusted gross income (in excess of 
the $1.00) as required would continue to be 
subject to applicable penalties. 

SECTION S. EXAMPLE 

A. an unmanied individual, receives $200 of in
terest income, $100 of dividend income and $7.000 
of social security retirement benefits during the year 
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2007, Under section 86, no ponion of A's social se
curity benefits IS includible in A's gross income for 
2007, Because A's gross Income does not exceed the 
sum of the exemption amount plus the basic standard 
deduction applicable to an unmarried individual. A 
is not required by sections 6012 or 6017 to file an 
income tax return for 2007. In accordance with the 
procedures provided in Notice 2008-28, A enters the 
amount of his social security benefits on line I 4a of 
Form I 040A. but doe;; not enter the amount of his in
terest income or dividend income on Form I040A. A 
~eeks to file his rerum electronically. In order to ef
fectuate the electrOnic filing of A's return, A may in
clude S 1,00 in the adjusted gross income reponed on 
his eiel:lrunically filed rerum. 

26 eFR 601.105: Examination of returns and claims 
for refund. credit. or abatement; detennination of 
correct tax liahilitv. 

(Also: Part I. §§ 280F. 1.2S0F-7.J 

Rev. Proc. 2008-22 

SECTION I. PURPOSE 

.01 This revenue procedure provides: 
( I) limitations on depreciation deductions 
for owners of passenger automobiles first 
placed in service by the taxpayer during 
calendar year 2008, including a sepa
rate table of limitations on depreciation 
deductions for trucks and vans; and (2) 
the amounts to be included in income 
by lessees of passenger automobiles first 
leased by the taxpayer during calendar 
year 2008, including a separate table of 
inclusion amounts for lessees of trucks 
and vans. 

.02 The tables detailing these depre
ciation limitations and lessee inclusion 
amounts reflect the automobile price infla
tion adjustments required by § 280F(d)(7) 
of the Internal Revenue Code. 

SECTION 2. BACKGROUND 

.01 For owners of passenger automo
biles, § 280F(a) imposes dollar limitations 
on the depreciation deduction for the year 
that the passenger automobile is placed in 
service by the taxpayer and each succeed
ing year. Section 280F(d)(7) requires the 
amounts allowable as depreciation deduc
tions to be increased by a price inflation 
adjustment amount for passenger automo
biles placed in service after 1988. The 
method of calculating this price inflation 
amount for trucks and vans placed in ser
,ice in or after calendar year 2003 uses 
a different CPl "automobile component" 
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(the "new trucks" component) than that 

used in the price inflation amount calcu
lation for other passenger automobiles (the 
"new cars" component), resulting in some

what higher depreciation deductions for 
trucks and vans. This change reflects the 

higher rate of price inflation that trucks and 
vans have been subject to since 1988. 

.02 Section 103 of the Economic Stim
ulus Act of 2008, Pub. L. No. 110-185, 
122 Stat. 613 (Feb. 13, 2008), amended 
§ 168(k). As amended, § 168(k)(l)(A) 

provides a 50-percent additional first year 
depreciation deduction for certain new 
property acquired by the taxpayer after 
December 31, 2007, and before January 
1, 2009, so long as no written binding 
contract for the acquisition of the property 
existed prior to January 1, 2008. The Act 
also amended § 168(k)(2)(F)(i) to increase 
the first year depreciation allowed under 
§ 280F(a)(l)(A) by $8,000 for passenger 
automobiles to which the 50-percent ad
ditional first year depreciation deduction 
applies. 

.03 Section 168(k)(2)(D)(i) provides 
that the 50-percent additional first year de
preciation deduction does not apply to any 
property required to be depreciated under 
the alternative depreciation system of sec
tion 168(g), including property described 
in section 280F(b)(1). Further, section 
168(k)(2)(D)(iii) pennits a taxpayer to 
elect not to claim the 50-percent additional 
first year depreciation deduction for any 
class of property. Accordingly, this rev
enue procedure provides tables for passen
ger automobiles for which the 50-percent 
additional depreciation deduction applies 
and tables for passenger automobiles for 
which the 50-percent additional first year 
depreciation deduction does not apply, 
including passenger automobiles in a class 
of property for which the taxpayer "elects 
out" of the 50-percent additional first year 
depreciation deduction. 

.04 For leased passenger automobiles, 
§ 280F(c) requires a reduction in the de
duction allowed to the lessee of the pas
senger automobile. The reduction must be 
substantially equivalent to the limitations 
on the depreciation deductions imposed on 
owners of passenger automobiles. Under 
§ 1.280F-7(a) of the Income Tax Regu
lations, this reduction requires the lessees 
to include in gross income an inclusion 
amount detennined by applying a fonnula 
to the amount obtained from a table. There 

is a table for lessees of trucks and vans and 
a table for all other passenger automobiles. 
Each table shows inclusion amounts for a 
range of fair market values for each taxable 
year after the passenger automobile is first 

leased. 

SECTION 3. SCOPE 

.0 I The limitations on depreciation de
ductions in section 4.02(2) of this revenue 
procedure apply to passenger automobiles 
(other than leased passenger automobiles) 
that are placed in service by the taxpayer 
in calendar year 2008, and continue to ap
ply for each taxable year that the passenger 
automobile remains in service. 

.02 The tables in section 4.03 of this 
revenue procedure apply to leased passen
ger automobiles for which the lease tenn 
begins during calendar year 2008. Lessees 
of such passenger automobiles must use 
these tables to detennine the inclusion 
amount for each taxable year during which 
the passenger automobile is leased. See 
Rev. Proc. 2002-14,2002-1 CB. 450, for 
passenger automobiles first leased before 
January 1, 2003, Rev. Proc. 2003-75, 
2003-2 CB. 1018, for passenger auto
mobiles first leased during calendar year 
2003, Rev. Proc. 2004-20, 2004-1 C.B. 
642, for passenger automobiles first leased 
during calendar year 2004, Rev, Proc. 
2005-13,2005-1 C.B. 759, for passenger 
automobiles first leased during calendar 
year 2005, Rev. Proc. 2006-18,2006-1 
CB. 645, for passenger automobiles first 
leased during calendar year 2006, and Rev. 
Proc. 2007-30,2007-18 I.R.B. 1l04, for 
passenger automobiles first leased during 
calendar year 2007. 

SECTION 4. APPLICATION 

.01 In General. 
(I) Limitations on Depreciation Deduc

tions for Certain Automobiles. The limita
tions on depreciation deductions for pas
senger automobiles placed in service by 
the taxpayer for the first time during calen
dar year 2008 are found in Tables I through 
4 in section 4.02(2) of this revenue proce
dure. Table I of this revenue procedure 
provides limitations on depreciation de
ductions for a passenger automobile (other 
than a truck or van) for which the 50-per
cent additional first year depreciation de
duction does not apply, including a pas-



senger automobile (other than a truck or 
van) in a class of property for which the 
taxpayer elects out of the 50-percent ad
ditional first year depreciation deduction. 
Table 2 of this revenue procedure provides 
limitations on depreciation deductions for 
a passenger automobile (other than a truck 
or van) for which the 50-percent additional 
first year depreciation deduction applies. 
Table 3 of this revenue procedure provides 
limitations on depreciation deductions for 
a truck or van for which the 50-percent 
additional first year depreciation deduc
tion does not apply, including a truck or 
van in a class of property for which the 
taxpayer elects out of the 50-percent ad
ditional first year depreciation deduction. 
Table 4 of this revenue procedure provides 
limitations on depreciation deductions for 
a truck or van for which the 50-percent ad
ditional first year depreciation deduction 
applies. 

(2) Inclusions in Income of Lessees of 
Passenger Automobiles. A taxpayer first 
leasing a passenger automobile during cal
endar year 2008 must determine the in
clusion amount that is added to gross in
come using the tables in section 4.03 of this 
revenue procedure. The inclusion amount 
is determined using Table 5 in the case 
of a passenger automobile (other than a 
truck or van), and Table 6 in the case of 
a truck or van. In addition, the procedures 
of § 1.280F-7(a) must be followed. 

.02 Limitations on Depreciation Deduc
tions for Certain Automobiles. 

(1) Amount of the Inflation Adjustment. 
Under § 280F(d)(7)(B)(i), the automobile 
price inflation adjustment for any calendar 
year is the percentage (if any) by which the 
CPI automobile component for October of 

the preceding calendar year exceeds the 
CPI automobile component for October 
1987. The term "CPI automobile com
ponent" is defined in § 280F(d)(7)(B)(ii) 
as the "automobile component" of the 
Consumer Price Index for all Urban Con
sumers published by the Department of 
Labor (the CPI). The new car component 
of the CPI was 115.2 for October 1987 and 
135.169 for October 2007. The October 
2007 index exceeded the October 1987 
index by 19.969. The Internal Revenue 
Service has, therefore, determined that 
the automobile price inflation adjustment 
for 2008 for passenger automobiles (other 
than trucks and vans) is 17.33 percent 
(19.969/115.2 x 100%). This adjustment 
is applicable to all passenger automobiles 
(other than trucks and vans) that are first 
placed in service in calendar year 2008. 
The dollar limitations in § 280F(a) must 
therefore be multiplied by a factor of 
0.1733, and the resulting increases, after 
rounding to the nearest $100, are added to 
the 1988 limitations to give the depreci
ation limitations applicable to passenger 
automobiles (other than trucks and vans) 
for calendar year 2008. To determine the 
dollar limitations applicable to trucks and 
vans first placed in service during calen
dar year 2008, the new truck component 
of the CPI is used instead of the new car 
component. The new truck component of 
the CPI was 112.4 for October 1987 and 
139.513 for October 2007. The October 
2007 index exceeded the October 1987 
index by 27 .113. The Service has, there
fore, determined that the automobile price 
inflation adjustment for 2008 for trucks 
and vans is 24.12 percent (27.113/112.4 x 
100%). This adjustment is applicable to 

REV. PROC. 2008-22 TABLE I 

all trucks and vans that are first placed in 
service in calendar year 2008. The dollar 
limitations in § 280F(a) must therefore be 
multiplied by a factor of 0.2412, and the 
resulting increases, after rounding to the 
nearest $100, are added to the 1988 limi
tations to give the depreciation limitations 
applicable to trucks and vans. 

(2) Amount of the Limitation. For pas
senger automobiles placed in service by 
the taxpayer in calendar year 2008, Tables 
1 through 4 contain the dollar amount of 
the depreciation limitation for each taxable 
year. Use Table 1 for a passenger auto
mobile (other than a truck or van) placed 
in service by the taxpayer in calendar year 
2008, for which the 50-percent additional 
first year depreciation deduction does not 
apply, including a passenger automobile 
(other than a truck or van) in a class of 
property for which the taxpayer elects out 
of the 50-percent additional first year de
preciation deduction. Use Table 2 for a 
passenger automobile (other than a truck 
or van) placed in service by the taxpayer in 
calendar year 2008, for which the 50-per
cent additional first year depreciation de
duction applies. Use Table 3 for a truck 
or van placed in service by the taxpayer in 
calendar year 2008, for which the 50-per
cent additional first year depreciation de
duction does not apply, including a truck 
or van in a class of property for which the 
taxpayer elects out of the 50-percent ad
ditional first year depreciation deduction. 
Use Table 4 for a truck or van placed in 
service by the taxpayer in calendar year 
2008, for which the 50-percent additional 
first year depreciation deduction applies. 

DEPRECIATION LIMITATIONS FOR PASSENGER AUTOMOBILES 
(THAT ARE NOT TRUCKS OR VANS) PLACED IN SERVICE BY THE TAXPAYER IN 

CALENDAR YEAR 2008, FOR WHICH THE 50-PERCENT ADDITIONAL FIRST YEAR 
DEPRECIATION DEDUCTION DOES NOT APPLY 

Tax Year 

1st Tax Year 
2nd Tax Year 
3rd Tax Year 
Each Succeeding Year 

Amount 

$2,960 
$4,800 
$2,850 
$1,775 
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REV. PROe. 200S-22 TABLE 2 

DEPRECIATION LIMITATIONS FOR PASSENGER AUTOMOBILES 
(THAT ARE NOT TRUCKS OR VANS) PLACED IN SERVICE BY THE TAXPAYER IN 

CALENDAR YEAR 200S, FOR WHICH THE 50-PERCENT ADDITIONAL FIRST YEAR 
DEPRECIATION DEDUCTION APPLIES 

Tax Year 

1st Tax Year 
2nd Tax Year 
3rd Tax Year 
Each Succeeding Year 

REV. PROe. 200S-22 TABLE 3 

Amount 

$10,960 
$4,SOO 
$2,S50 
$1,775 

DEPRECIATION LIMITATIONS FOR TRUCKS AND VANS PLACED IN SERVICE BY 
THE TAXPAYER IN CALENDAR YEAR 2008, FOR WHICH THE 50-PERCENT 
ADDITIONAL FIRST YEAR DEPRECIATION DEDUCTION DOES NOT APPLY 

Tax Year 

1st Tax Year 
2nd Tax Year 
3rd Tax Year 
Each Succeeding Year 

REV. PROe. 200S-22 TABLE 4 

Amount 

$3,160 
$5,100 
$3,050 
$I,S75 

DEPRECIATION LIMITATIONS FOR TRUCKS AND VANS PLACED IN SERVICE BY 
THE TAXPAYER IN CALENDAR YEAR 200S, FOR WHICH THE 50-PERCENT 

ADDITIONAL FIRST YEAR DEPRECIATION DEDUCTION APPLIES 

Tax Year 

1st Tax Year 
2nd Tax Year 
3rd Tax Year 
Each Succeeding Year 

Amount 

$11,160 
$5,100 
$3,050 
$l,S75 

.03 Inclusions in Income of Lessees of 
Passenger Automobiles. 

The inclusion amounts for passenger 
automobiles first leased in calendar year 

200S are calculated under the procedures 
described in § l.2S0F-7(a). Lessees of 
passenger automobiles other than trucks 
and vans should use Table 5 of this revenue 

procedure in applying these procedures, 
while lessees of trucks and vans should use 
Table 6 of this revenue procedure. 

REV. PROe. 200S-22 TABLE 5 

DOLLAR AMOUNTS FOR PASSENGER AUTOMOBILES 
(THAT ARE NOT TRUCKS OR VANS) 

WITH A LEASE TERM BEGINNING IN CALENDAR YEAR 200S 

Fair Market Value of Passenger Tax Year During Lease 

Automobile 

Over Not Over 1st I 2nd I 3rd I 4th I 5th & Later 

$18,500 $19,000 20 42 62 73 84 
19,000 19,500 22 47 71 83 94 
19,500 20,000 25 53 78 93 106 
20,000 20,500 27 58 87 102 117 
20,500 21,000 30 63 95 Il2 128 
21,000 21,500 32 69 103 122 139 
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DOLLAR AMOUNTS FOR PASSENGER AUTOMOBILES 
(THAT ARE NOT TRUCKS OR VANS) 

WITH A LEASE TERM BEGINNING IN CALENDAR YEAR 2008 

Fair Market Value of Passenger Tax Year During Lease 
Automobile 

Over Not Over 1 st I 2nd 1 3rd I 4th I 5th & Later 

21,500 22,000 34 75 111 131 151 
22,000 23,000 38 83 123 146 167 
23,000 24,000 43 94 139 165 190 
24,000 25,000 48 105 155 185 212 
25,000 26,000 53 115 172 204 235 
26,000 27,000 58 126 188 223 257 
27,000 28,000 63 137 204 243 279 
28,000 29,000 68 148 220 262 302 
29,000 30,000 73 159 236 282 324 
30,000 31,000 78 170 252 301 347 
31,000 32,000 83 181 268 321 368 
32,000 33,000 88 192 284 340 391 
33,000 34,000 93 202 301 359 414 
34,000 35,000 98 213 317 379 436 
35,000 36,000 103 224 333 398 459 
36,000 37,000 108 235 349 418 481 
37,000 38,000 113 246 365 437 503 
38,000 39,000 118 257 381 457 525 
39,000 40,000 123 268 397 476 548 
40,000 41,000 128 279 413 495 571 
41,000 42,000 133 289 430 515 593 
42,000 43,000 137 301 446 534 615 
43,000 44,000 142 312 462 553 638 
44,000 45,000 147 323 478 573 659 
45,000 46,000 152 333 495 592 682 
46,000 47,000 157 344 511 611 705 
47,000 48,000 162 355 527 631 727 
48,000 49,000 167 366 543 650 750 
49,000 50,000 172 377 559 670 772 
50,000 51,000 177 388 575 689 794 
51,000 52,000 182 399 591 709 816 
52,000 53,000 187 410 607 728 839 
53,000 54,000 192 420 624 747 862 
54,000 55,000 197 431 640 767 884 
55,000 56,000 202 442 657 785 906 
56,000 57,000 207 453 673 805 928 
57,000 58,000 212 464 689 824 951 
58,000 59,000 217 475 705 844 973 
59,000 60,000 222 486 721 863 996 
60,000 62.000 229 502 746 892 1,029 
62,000 64,000 239 524 778 931 1,074 
64,000 66,000 249 546 810 970 1,118 
66,000 68,000 259 567 843 1,008 1,164 
68,000 70,000 269 589 875 1,047 1,209 
70,000 72,000 279 611 907 1,086 1,253 
72,000 74,000 289 633 939 1,125 1,298 
74,000 76,000 299 654 972 1,164 1,342 
76,000 78,000 309 676 1,004 1,203 1,387 
78,000 80,000 319 698 1,036 1,242 1,432 
80,000 85,000 336 736 1,093 1,309 1,511 
85,000 90,000 361 791 1,173 1,406 1,623 
90,000 95,000 386 845 1,255 1,503 1,734 
95,000 100,000 410 900 1,335 1,600 1,846 
100,000 110,000 448 981 1,457 1,745 2,014 
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DOLLAR AMOUNTS FOR PASSENGER AUTOMOBILES 
(THAT ARE NOT TRUCKS OR VANS) 

WITH A LEASE TERM BEGINNING IN CALENDAR YEAR 2008 

Fair Market Value of Passenger Tax Year During Lease 

Automobile 

Over Not Over 1 st I 2nd J 3rd I 4th I 5th & Later 

110,000 120,000 497 1,090 1,619 1,939 2,238 
120,000 130,000 547 1,199 1.780 2.133 2,462 
130,000 140,000 597 1,308 1.942 2,327 2,685 
140,000 150,000 646 1,417 2,103 2,521 2,910 
150,000 160,000 696 1.526 2,265 2,715 3,133 
160.000 170,000 745 1,635 2,427 2,908 3,357 
170,000 180.000 795 1,744 2,588 3,103 3,581 
190,000 190.000 845 1,853 2,750 3,296 3,805 
190,000 200,000 894 1,962 2,912 3,490 4,028 
200,000 210,000 944 2,071 3,073 3,684 4,252 
210,000 220,000 994 2,179 3,235 3,8?g 4,476 
220,000 230,000 1,043 2,289 3,396 4,072 4,700 
230,000 240,000 1,093 2.397 3,559 4,265 4,924 
240,000 and up 1,142 2.507 3,720 4,459 5,148 

REV. PROC. 2008-22 TABLE 6 

DOLLAR AMOUNTS FOR TRUCKS AND VANS 
WITH A LEASE TERM BEGINNING IN CALENDAR YEAR 2008 

Fair Market Value of Truck or Van Tax Year During Lease 

Over Not Over 1 st I 2nd I 3rd I 4th I 5th & later 

$19,000 $19,500 17 37 54 65 73 
19,500 20,000 20 42 63 73 85 
20.000 20,500 22 48 70 84 96 
20,500 21,000 25 53 79 93 107 
21.000 21.500 27 59 86 103 118 
21,500 22,000 30 64 95 112 130 
22,000 23,000 33 72 107 128 146 
23,000 24,000 38 83 123 147 168 
24,000 25,000 43 94 139 166 191 
25,000 26,000 48 105 155 186 213 
26,000 27,000 53 116 171 205 236 
27,000 28.000 58 127 187 225 258 
28.000 29,000 63 138 204 243 280 
29,000 30,000 68 148 221 263 302 
30,000 31,000 73 159 237 282 325 
31.000 32,000 78 170 253 301 348 
32,000 33,000 83 181 269 321 370 
33,000 34.000 88 192 285 340 393 
34,000 35,000 93 203 301 360 414 
35,000 36,000 98 214 317 379 437 
36.000 37.000 103 225 333 399 459 
37.000 38.000 108 235 350 418 482 
38,000 39.000 ll3 246 366 437 505 
39,000 40,000 ll8 257 382 457 526 
40,000 41.000 123 26g 398 476 549 
41.000 42.000 128 279 414 496 571 
42.000 43,000 133 290 430 515 594 
43,000 44,000 137 301 447 534 616 
44.000 45,000 142 312 463 553 639 
45.000 46.000 147 323 479 573 661 
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DOLLAR AMOUNTS FOR TRUCKS AND VANS 
WITH A LEASE TERM BEGINNING IN CALENDAR YEAR 2008 

Fair Market Value of Truck or Van 

Over Not Over 

46,000 47,000 
47,000 48,000 
48,000 49,000 
49,000 50,000 
50,000 51,000 
51,000 52,000 
52,000 53,000 
53,000 54,000 
54,000 55,000 
55,000 56,000 
56,000 57,000 
57,000 58,000 
58,000 59,000 
59,000 60,000 
60,000 62,000 
62,000 64,000 
64,000 66,000 
66,000 68,000 
68,000 70,000 
70,000 72,000 
72,000 74,000 
74,000 76,000 
76,000 78,000 
78,000 80,000 
80,000 85,000 
85,000 90,000 
90,000 95,000 
95,000 100,000 
100,000 110,000 
110,000 120,000 
120,000 130,000 
130,000 140,000 
140,000 150,000 
150,000 160,000 
160,000 170,000 
170,000 180,000 
180,000 190,000 
190,000 200,000 
200,000 210,000 
210,000 220,000 
220,000 230,000 
230,000 240,000 
240,000 and up 

SECTION 5. EFFECTIVE DATE 

This revenue procedure applies to pas
senger automobiles (other than leased pas
senger automobiles) that are first placed 
in service by the taxpayer during calendar 
year 2008, and to leased passenger auto
mobiles that are first leased by the taxpayer 
during calendar year 2008. 

Tax Year During Lease 

1 st I 2nd 

152 334 
157 345 
162 356 
167 366 
172 377 
177 388 
182 399 
187 410 
192 421 
197 432 
202 443 
207 453 
212 464 
217 475 
224 492 
234 513 
244 535 
254 557 
264 579 
274 600 
284 622 
294 644 
304 666 
314 687 
331 726 
356 780 
381 835 
405 889 
443 971 
492 1,080 
542 1,189 
592 1,297 
641 1,407 
691 1,515 
740 1,625 
790 1,733 
840 1,842 
889 1,951 
939 2,060 
989 2,169 

1,038 2,278 
1,088 2,387 
1,137 2,496 

SECTION 6. DRAFTING 
INFORMATION 

I 3rd 

495 
511 
527 
544 
560 
576 
592 
608 
624 
640 
656 
673 
689 
705 
729 
762 
794 
826 
858 
892 
924 
956 
988 

1,021 
1,077 
1,158 
1,238 
1,320 
1,440 
1,602 
1,764 
1,926 
2,087 
2,249 
2,410 
2,573 
2,734 
2,896 
3,058 
3,219 
3.381 
3,542 
3,704 

The principal author of this revenue 
procedure is Bernard P. Harvey of the Of
fice of Associate Chief Counsel (Income 
Tax & Accounting). For further informa
tion regarding the depreciation limitations 
and lessee inclusion amounts in this rev-

I 4th I 5th & later 

592 684 
612 705 
631 728 
651 750 
670 773 
689 796 
709 817 
728 840 
748 862 
767 885 
787 907 
806 929 
825 952 
845 974 
874 1,008 
913 1,052 
951 1,098 
990 1,142 

1,029 1,187 
1,067 1,232 
1,106 1,276 
1,145 1,321 
1,184 1,366 
1,222 1,411 
1,290 1,489 
1,387 1,601 
1,484 1,713 
1,581 1,825 
1,727 1,993 
1,921 2,216 
2,114 2,440 
2,308 2,665 
2,502 2,888 
2,696 3,112 
2,890 3,336 
3,083 3,560 
3,278 3,783 
3,472 4,007 
3,665 4,231 
3,859 4,455 
4,053 4,678 
4,247 4,903 
4,441 5,126 

enue procedure, contact Bernard P. Harvey 
at (202) 622-4930 (not a toll-free call). 
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26 CFR 601.204: Changes in uc('(mnting periods 
and in meThods of accollllflllg. 

(Also Part I . . ~~ 446. 47'2. 1.446-/. /.47'2-/: 
1.472-8.; 

Rev. Proc. 2008-23 

SECTION I. PURPOSE 

This revenue procedure provides an 
alternative dollar-value last-in, first-out 
(LIFO) pooling method, the Vehicle-Pool 
Method, for retail dealers and wholesale 
distributors (collectively, "resellers") of 
cars and light-duty trucks. This revenue 
procedure also provides the exclusive pro
cedures for obtaining automatic consent 
to change to the Vehicle-Pool Method. In 
addition, this revenue procedure modifies 
Rev. Proc. 97-36, 1997-2 C.B. 450, and 
Rev. Proc. 2001-23, 2001-1 C.B. 784, 
as modified by Announcement 2004-16, 
2004-1 C.B. 668, to provide the permis
sible method of pooling for crossover 
vehicles for resellers of cars and light-duty 
trucks that do not use the Vehicle-Pool 
Method. 

SECTION 2. BACKGROUND 

.0 I Section 4 n( a) of the Internal 
Revenue Code provides generally that a 
taxpayer may use the LIFO method of 
inventorying goods if, among other re
quirements. the change to, and use of, the 
method is in accordance with such reg
ulations as the Secretary may prescribe 
as necessary in order that the use of the 
method may clearly reflect income. 

.02 Section 1.4n-8(a) of the Income 
Tax Regulations provides that any tax
payer may elect to determine the cost of its 
LIFO inventories under the dollar-value 
LIFO method of accounting, provided 
such method is used consistently and 
clearly reflects income in accordance with 
the rules of § 1.471-8. 

.03 Section IAn-8(b)(}) requires 
manufacturers and processors to estab
lish one pool for each natural business 
unit unless the taxpayer elects under 
§ IA72-8(b)(3) to establish multiple 
pools. In addition. § 1.472-8(b)(1) re
quires that where the manufacturer or 
processor is also engaged in the whole
saling or retailing of goods purchased 
from others. any pooling of the LIFO in
ventory of such purchased goods for the 
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wholesaling or retailing operations shall 

be determined in accordance with the rules 
of § 1.472-8(c) (concerning pools of re

sellers ). 
.04 Section IA 72-8( c)(1) requires. in 

relevant part, a reseller to establish dollar

value pools based on major lines, types, or 

classes of goods. 
.05 Section 1.472-8(g)(I) provides that 

any change in method of pooling autho
rized by § 1.472-8 and used in computing 
the taxpayer's LIFO inventories under the 
dollar-value LIFO method shall be treated 
as a change in method of accounting. Any 
method of pooling that is authorized by 
§ 1.472-8 shall be used for the year of 
adoption and for all subsequent taxable 
years unless a change is required by the 
Commissioner in order to clearly reflect 
income, or unless permission to change is 
granted by the Commissioner as provided 
in § 1.446-1 (e). If the taxpayer changes 
from one method of pooling to another 
method of pooling, the ending LIFO inven
tory for the taxable year preceding the year 
of change shall be restated under the new 
method of pooling. 

.06 Section 1.472-8(g)(2)(i) provides, 
in relevant part, that a taxpayer who has 
been using the dollar-value LIFO method 
and who is permitted or required to change 
its method of pooling shall combine or 
separate the LIFO value of its inventory 
for the base year and each yearly layer 
of increment in order to conform to the 
new pool or pools. The combination or 
separation of the LIFO value of the tax
payer's inventory for the base year and 
each yearly layer of increment shall be 
made in accordance with the appropriate 
method in § 1.472-8(g)(2), unless the use 
of a different method is approved by the 
Commissioner. Section 1.472-8(g)(2)(ii) 
provides rules that a taxpayer must ap
ply when separating a pool. Sections 
1.472-8(g)(2)(iii) and (iv) provide alter
native rules that a taxpayer must apply 
when combining pools. These sections 
also contain examples showing the appli
cation of the rules for taxpayers that use 
double-extension LIFO. 

.07 A taxpayer generally may obtain 
automatic consent under § 446( e) and 
§ 1.446-I(e)(2)(i) to change to a method 
of accounting listed in the APPENDIX of 
Rev. Proc. 2002-9, 2002-1 C.B. 327, as 
modified and clarified by Announcement 
2002-17, 2002-1 C.B. 561, as modified 

and amplified by Rev. Proc. 2002-19. 
2002~1 C.B. 696, and as amplified, clari. 
fied and modified by Rev. Proc. 2002-54. 

2002-2 C.B. 432. 
.08 Under the "Alternative LIFO 

Method" provided in Rev. Proc. 97-36 

and listed in section 10.03 of the APPEN
DIX of Rev. Proc. 2002-9, a retail dealer 
of new cars or new trucks ("automobile 
dealer") must establish one pool for all 
new cars and a separate pool for all new 
light-duty trucks (two-pools rule). Forthis 
purpose, "light-duty truck" means a truck 

with a gross vehicle weight that does not 
exceed 14,000 pounds. These light-duty 
trucks sometimes are referred to as "class 
I," "class 2," and "class 3" trucks. 

.09 Under the "Used Vehicle Alterna
tive LIFO Method" provided in Rev. Proc. 
2001-23, 2001-1 c.B. 784, as modified 
by Announcement 2004-16, 2004-1 c.B. 
668, and listed in section 10.04 of the 
APPENDIX of Rev. Proc. 2002-9, a 
reseHer of used cars or used light-duty 
trucks ("used vehicle dealer") must estab
lish one pool for all used cars and a sep
arate pool for all used light-duty trucks 
(two-pools rule). Again, "light-duty truck" 
means a truck with a gross vehicle weight 
that does not exceed 14,000 pounds (i.e., 
class 1, class 2, or class 3 truck). Fur
thermore, "used car" and "used light-duty 
truck" mean previously titled vehicles, ex
cluding demonstrator vehicles. A taxpayer 
may choose to assign a used sport-utility 
vehicle ("SUV") or a used "hybrid" vehi
cle (e.g., van and minivan) to either its used 
car pool or its used light-duty truck pool. 
Once the taxpayer has assigned one used 
SUV or one used hybrid vehicle to a pool, 
the taxpayer must assign all used SUVs 
and all used hybrid vehicles to that same 
pool in subsequent years . 

. 10 The two-pools rule found in both 
Rev. Proc. 97-36 and Rev. Proc. 2001-23 
is based on the opinions in Fox Chevrolet. 
Inc. Maryland v. Commissioner, 76 T.e. 
708 (1981), acq., 1984-2 c.B. 1, in which 
tax years from 1972 through 1974 were 
at issue, and Richardson Investments, Inc .. 
and Subsidiaries v. Commissioner, 76 r.e. 
736 (1981), in which tax years 1971, 1972. 
and 1974 were at issue. After acknowledg' 
ing the similarities of cars and trucks, the 
court in Fox Chevrolet focused on their dif
ferences in deciding that cars and trucks do 
not constitute a single class of goods under 
§ 1.472-8(c)(1). First, the court noted that 



cars and trucks appeal to different types 
of purchasers. "The market for [cars) is 
comprised in the main of persons among 
the general public who desire to acquire 
a means of transporting themselves be
tween locations, usually within their com
munity and occasionally on extended out
ings to more distant locales. Trucks, on 
the other hand, are more often bought for 
business use. They are used principally 
for transporting property." 76 T.C. at 725. 
Second, the court observed that the na
ture of the operation of trucks is quite dif
ferent from that of cars. "Due to their 
size, weight, and in some instances me
chanical complexity, greater experience or 
training is occasionally required to oper
ate trucks designed to haul property. Fur
thennore, the evidence in this case reveals 
that trucks are a more expensive invest
ment than is the average [car]. The regis
tration and other legal requirements for the 
operation of trucks also tend to be much 
more stringent than those for [cars)." 76 
T.e. at 725. Finally, the court rejected 
the argument that light-duty trucks are ac
quired by the same class of consumers and 
are used interchangeably for the same pur
poses as cars. "While economy and light
duty trucks are certainly closer to automo
biles than are heavy-duty trucks, and it is 
always difficult to draw a fine line, we be
lieve that smaller trucks have more in com
mon with other types of trucks than they 
do with [carsJ. In any event, if light-duty 
trucks are a hybrid, they are far from fully 
interchangeable with [cars J. The line is 
difficult to draw, but is more appropriately 
drawn between trucks and cars than be
tween different classes of trucks." 76 T.c. 
at 726. In Richardson Investments, the 
Tax Court, citing Fox Chevrolet as control
ling authority, rejected a Ford dealer's ar
gument that it may assign cars and trucks 
to a single "transportation" pooL Noting 
that this taxpayer did not include used ve
hicles and recreational vehicles in the same 
pool, the court also noted that Ford Mo
tor Company's advertising campaign dis
tinguished between the commercial nature 
of Ford trucks ("built tough") and the per
sonal nature of Ford Granadas ("look and 
ride like a Mercedes"). 

.11 The Treasury Department and 
the Internal Revenue Service recognize 
that the distinctions between cars and 
light-duty trucks have diminished signifi
cantly since Fox Chevrolet and Richardson 

Investments were decided. For example, 
during the 1970s, most cars were pur
chased to transport people for personal 
purposes, and most trucks were purchased 
to transport property for business pur
poses. Today, however, manufacturers 
advertise that their light-duty trucks of
fer the ride, handling, and amenities of 
cars plus the additional seating and cargo 
capacity that larger families need to trans
port themse1ves and their personal-use 
property. Furthermore, people do not 
need a special operator's license to drive 
light-duty trucks on highways. More
over, the distinctions between cars and 
light-duty trucks that existed during the 
1970s have been reduced significantly 
by the creation of "crossover" vehicles, 
which share some characteristics of both 
cars and light-duty trucks (e.g., SUVs, 
minivans, and similar vehicles, formerly 
denoted as "hybrid"). Because of these 
changes, sales of light-duty trucks have 
greatly increased relative to sales of cars. 
Also, today federal regulators treat cars 
and light-duty trucks with greater similar
ity in regulations promulgated under both 
the Energy Policy and Conservation Act 
of 1975 (49 U.S.C. 32902), which sets fuel 
economy standards, and the Clean Air Act 
(42 U.S.c. 7521), which sets emissions 
standards. 

SECTION 3. SCOPE 

Any reseUer of cars or light-duty trucks 
that is subject to the dollar-value LIFO 
pooling rules of § I.472-8(c)(l), Rev. 
Proc. 97-36, or Rev. Proc. 2001-23 may 
use the Vehicle-Pool Method, as described 
section 4.01(1) of this revenue procedure. 
Also, any reseUer of cars or light duty 
trucks that has crossover vehicles and that 
uses the Alternative LIFO Method under 
Rev. Proc. 97-36 or the Used Vehicle Al
ternative LIFO Method under Rev. Proc. 
2001-23 must use the method of pooling 
for crossover vehicles under Rev. Proc. 
97-36 or Rev. Proc. 2001-23, as de
scribed in section 4.02( 1) of this revenue 
procedure if the reseUer does not choose to 
use the Vehicle-Pool Method described in 
section 4.0 I (1) of this revenue procedure. 

SECTION 4. APPLICATION 

.01 Vehicle-Pool Method. 

(1) Description. Under the VehicIe
Pool Method, a reseller with new vehicles 
(i.e., new cars, new light-duty trucks, and 
new crossover vehicles, including SUVs, 
vans, minivans, and other similar vehi
cles) may establish a New Vehicle pool for 
all new vehicles. In addition, under this 
method, a reseller with used vehicles (i.e., 
used cars, used light-duty trucks, and used 
crossover vehicles, including SUVs, vans, 
minivans, and other similar vehicles) may 
establish a Used Vehicle pool for all used 
vehicles. No pool established under this 
revenue procedure may include a vehicle 
with a gross vehicle weight that exceeds 
14,000 pounds. 

(2) Change to the Vehicle-Pool Method. 
(a) Pursuant to section 6.01 of Rev. 

Proe. 2002-9 (or successor), a reseller 
within the scope of this revenue proce
dure and Rev. Proc. 2002-9, as modified 
by this revenue procedure, is granted the 
Commissioner's consent to change to the 
Vehicle-Pool Method described in section 
4.0 I (I) of this revenue procedure, pro
vided the reseller follows the provisions 
of Rev. Proc. 2002-9, with the following 
modifications: 

(i) The scope limitation in section 
4.02(6) of Rev. Proc. 2002-9 does not 
apply for the reseUer's first taxable year 
ending on or after December 31, 2007; and 

(ii) The designated automatic account
ing method change number for a change in 
method of accounting to the Vehicle-Pool 
Method made pursuant to this revenue 
procedure is" 112." A reseUer also concur
rently changing to the Alternative LIFO 
Method under Rev. Proc. 97-36 or the 
Used Vehicle Alternative LIFO Method 
under Rev. Proc. 2001-23 should file a 
single Form 3115, Application for Change 
in Accounting Method, for both changes 
and enter both designated numbers on 
its Form 3115. For example, a rescUer 
concurrently changing to the Alterna
rive LIFO Method and the Vehicle-Pool 
Method should enter both "58 and 112" on 
its Form 3115. 

(b) A reseUer that changes its pooling 
method under this revenue procedure must 
make the change on a cut-off basis (see 
section 2.06 of Rev. Proc. 2002-9) and 
must comply with § 1.4 72-8(g). Instead 
of using the earliest taxable year for which 
the reseller adopted the LIFO method for 
any items in a pool, the reseller must use 
the year of change as the base year when 
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detennining the LIFO value of that pool 

for the year of change and subsequent tax

able years (i.e., the cumulative index at 
the beginning of the year of change will 

be 1.00). The reseller must restate the 

base-year cost of all layers of increment 
in a pool at the beginning of the year of 
change in terms of new base-year cost. 

For an example of establishing a new base 
year, see § 1.472-8(e)(3)(iv)(B)U)(ii) . 

. 02 Method of Pooling for CrossOl'er 

Vehicles under Rev. Proc. 97-36 and Rev. 
Pmc. 2001-23. 

(1) Description. A reseller of cars and 
light duty trucks that uses the Alternative 
LIFO Method under Rcv. Proc. 97-36 
or the Used Vehicle Alternative LIFO 
Method under Rev. Proc. 2001-23 and 
that maintains separate new car and new 
truck pools or separate used car and used 
truck pools, or both, (in lieu of the Ve
hicle Pool Method described in section 
4.01(1) of this revenue procedure) must 
assign new crossover vehicles to either 
the new car pool or the new truck pool, 
whichever is more reasonable under all the 
facts and circumstances, and must assign 
used crossover vehicles to either the used 
car pool or the used truck pool, whichever 
is more reasonable under all the facts and 
circumstances. 

(2) Change to the method of pooling for 
crossover vehicles under Rev. Proc. 97-36 
and Rev. Proc. 2001-23. A resellerwithin 
the scope of this revenue procedure that 
wants to change to the method of pooling 
for crossover vehicles under Rev. Proc. 
97-36 and Rev. Proc. 2001-23, as pro
vided in section 4.02( I) of this revenue 
procedure, must use the provisions of Rev. 
Proc. 97-27, 1997-1 C.B. 680, as modi-

2002-1 C.B. 696, as amplified and clar
ified by Rev. Proc. 2002-54, 2002-2 

C.B. 432, and as modified by Rev. Proc. 

2007-67,2007-48I.R.B 1072. 

SECTION 5. AUDIT PROTECTION 

A reseller's use of the Vehicle-Pool 

Method in accordance with section 4.0 I (1) 

of this revenue procedure on a federal 
income tax return filed before March 7, 
2008, will not be raised as an issue by the 
Service. In addition, if a reseller's use of 
the Vehicle-Pool Method in accordance 
with section 4.0 I (I) of this revenue pro
cedure on a federal income tax return filed 
before March 7, 2008, is an issue under 
consideration in an examination, in an 
appeals office, or before the Tax Court, 
the issue will not be further pursued by 
the Service. However, the audit protection 
granted by this section 5 extends only to 
the question of whether the reseller has es
tablished the appropriate number of pools 
under § 1.4 n-8( c)( 1). Thus, this section 5 
does not prohibit the Service from raising 
or pursuing other inventory-related issues 
in an examination, in an appeals office, 
and before the Tax Court. 

SECTION 6. EFFECT ON OTHER 
DOCUMENTS 

.01. Changes to Rev. Proc. 97-36. 
(I) Rev. Proc. 97-36 is modified to 

permit an automobile dealer to establish a 
New Vehicle pool for inventories of new 
cars, new crossover vehicles, and new 
light-duty trucks. 

(2) Rev. Proc. 97-36 is modified to re
quire an automobile dealer that maintains 

fied and amplified by Rev. Proc. 2002-19, separate new car and new truck pools un-
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der section 4.02( I) of Rev. Proe. 97-36 
to assign new crossover vehicles to either 

the new car pool or the new truck POOl, 
whichever is more reasonable under all the 
facts and circumstances. 

.02. Changes to Rev. Pmc. 2001-23. 
(1) Rev. Proc. 2001-23 is modified 

to permit a used vehicle dealer to estab
lish a Used Vehicle pool for inventOries 
of used cars, used crossover vehicles, and 
used light-duty trucks. 

(2) Section 4.02(3) of Rev. Proc. 
2001-23 is modified to require a used ve
hicle dealer that maintains separate used 
car and used truck pools to assign used 
crossover vehicles to either the used car 
pool or the used truck pool, whichever is 
more reasonable under all the facts and 
circumstances. 

SECTION 7. EFFECTIVE DATE 

In general, this revenue procedure is ef· 
fective for taxable years ending on or af· 
ter December 31, 2007. However, sections 
4.02, 6.01(2) and 6.02(2) of this revenue 
procedure are effective for taxable years 
ending on or after March 7, 2008. 

SECTION 8. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is Leo F. Nolan II of the Office 
of Associate Chief Counsel (Income Tax 
& Accounting). For further information 
regarding this revenue procedure, contact 
Leo F. Nolan II at (202) 622-4970 (not a 
toll-free call). 



Part IV. Items of General Interest 
Voluntary Compliance 
Initiative Covering Policies of 
Insurance and Reinsurance 
Issued by Foreign Insurers 
and Foreign Reinsurers 

Announcement 2008-18 

Section 1. Overview and Purpose of the 
Voluntary Compliance Initiative. 

This announcement describes a volun
tary compliance initiative by the Internal 
Revenue Service (IRS) regarding the for
eign insurance excise tax. The purpose 
of this voluntary compliance initiative is 
to encourage foreign insurers, reinsurers, 
and other agents, solicitors and brokers to 
comply with their obligations under sec
tion 4371 through 4374 of the Internal 
Revenue Code (the Code), and in partic
ular, with their obligations described in 
Revenue Ruling 2008-15, 2008-12 LR.B. 
633. 

Revenue Ruling 2008-15 generally 
clarifies the foreign insurance excise tax 
consequences under section 4371 et seq. 
of the Code with respect to premiums paid 
by one foreign insurer or reinsurer to an
other, including the consequences where 
the first-mentioned foreign insurer or rein
surer qualifies for an exemption from the 
foreign insurance excise tax under an in
come tax treaty with the United States 
and the second foreign insurer or reinsurer 
does not qualify for such an exemption. 

In order to ensure that all participants 
in the industry are aware of these tax con
sequences and their associated reporting 
and record-keeping obligations, and have 
a reasonable period of time to come into 
compliance with them, the IRS is announc
ing herein that, unless otherwise noted, it 
will not examine issues arising under the 
situations set forth in Rev. Rul. 2008-15 
in respect of reinsurance premiums paid 
by one foreign insurer or reinsurer to an
other prior to October 1, 2008, the first day 
of the quarterly excise tax period begin
ning six months after this announcement 
is published in the Internal Revenue Bul
letin. The specific terms of this voluntary 
compliance initiative are as follows. 

Section 2. Eligibility for the Voluntary 
Compliance Initiative. 

.01 Eligible Foreign Person. Any for
eign insurer or reinsurer, as defined in sec
tion 4372(a), or any other foreign person 
liable for the tax imposed by section 4371 
of the Code ("eligible foreign person"), is 
eligible to participate if such person has 
failed to file timely one or more Form 720 
returns (Quarterly Federal Excise Tax Re
turn) and payor remit any foreign insur
ance excise taxes due with respect to pre
miums paid or received during any quar
terly tax period ending prior to October 1, 
2008. An eligible foreign person also in
cludes any foreign insurer or reinsurer that 
has failed to satisfy the treaty-based return 
disclosure requirements of Treas. Reg. 
§ 301.6114-1(c)(viii), if applicable, with 
respect to claiming an exemption from for
eign insurance excise tax under a U.S. in
come tax treaty during any such period. 

.02 Ineligible Failures to File. Notwith
standing that a foreign insurer or reinsurer 
is an eligible foreign person, certain fail
ures by that person to file a Form 720 re
turn and pay excise tax will not fall within 
the scope of the initiative. Accordingly, 
such failures to file and pay occurring dur
ing any quarterly tax period ending prior 
to October 1, 2008, will not be protected 
from examination as described in Section 
5 below, regardless of whether the foreign 
insurer or reinsurer is a participating tax
payer, as described in Section 3 below, in 
this voluntary compliance initiative. The 
failures to file that are not covered by this 
initiative include: 

a. In the case of a foreign insurer or 
reinsurer that has entered into a closing 
agreement with the IRS based on Appen
dix A of Rev. Proc. 2003-78,2003-2 CB. 
1029, or any predecessor revenue proce
dure, any failure to pay foreign insurance 
excise tax with respect to premiums re
ceived on policies issued by that foreign 
insurer or reinsurer that do not qualify for 
an exemption from tax under the income 
tax treaty with the country in which it 
is resident because that foreign insurer or 
reinsurer has reinsured, in whole or in part, 
a policy of reinsurance with a foreign rein
surer not entitled to an exemption from tax 
under that treaty or any other treaty; and 

b. In the case of a foreign insurer or 
reinsurer that has entered into a closing 
agreement with the IRS based on Appen
dix B of Rev. Proc. 2003-78, 2003-2 
C.B. 1029, any failure to pay foreign in
surance excise tax with respect to premi
ums received on policies issued by that for
eign insurer or reinsurer where, as part of 
a conduit arrangement, the foreign insurer 
or reinsurer reinsures, in whole or in part, a 
policy of insurance or reinsurance with any 
person not entitled to an exemption from 
tax under that treaty or any other treaty. 

Section 3. Participation Requirements. 

.01 Participating Taxpayers. A par
ticipating taxpayer under this voluntary 
compliance initiative is any eligible for
eign person that timely files the applicable 
Form 720 return or returns and pays any 
foreign insurance excise taxes due with 
respect to premiums paid or received on 
or after October 1, 2008, or, if applicable, 
who timely discloses in accordance with 
section 6114 of the Code its treaty-based 
return position that it is entitled to an ex
emption under an income tax treaty with 
the United States with respect to such 
premiums. If a participating taxpayer 
does not make any premium payment for 
policies of reinsurance covering contracts 
described in section 4371 of the Code dur
ing the quarterly tax period beginning on 
October I, 2008, and is not otherwise obli
gated to file a Form 720 return to disclose 
a treaty-based return position, it may still 
participate in this compliance initiative 
if it timely files a blank Form 720 return 
with the notation described in Section 4 
below. 

.02 Recordkeeping Requirements. A 
~ax~ayer will not be considered a partic
Ipatmg taxpayer, however, if it does not 
also comply with the record-keeping re
qUlfements in Treas. Reg. § 46.4371-4 
with respect to premiums paid or received 
on or after October 1,2008, which includes 
maintaining the appropriate records "for at 
least 3 years from the date any part of the 
tax ~ecame due or the date any part of the 
tax IS paId, whichever is later, in such man
~er as to be readily accessible to authorized 
mternal revenue officers or employees". 

.03 Determination of Date of R . ecelpt. 
For purposes of determining whether for-
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eign insurance excise taxes are due with 
respect to premiums received by a for
eign insurer or reinsurer, a premium will 
be treated as received on or after October 
I, 2008, if the date on which the liabil
ity for the foreign insurance excise tax at
taches, within the meaning of Treas. Reg. 
§46.43 74-1 (b), occurs on or after October 
1,2008. For example, if an insured pays to 
a participating taxpayer, prior to October I, 
2008, a premium on a covered policy that 
is exempt from foreign insurance excise 
tax under section 4371 of the Code by rea
son of an income tax treaty, and the partici
pating taxpayer makes a premium payment 
reinsuring the risk covered by such policy 
with a person not entitled to the benefits of 
an income tax treaty on or after October I, 
2008, liability for the foreign insurance ex
cise tax with respect to the premium paid 
to the participating taxpayer will generally 
attach as of the date that the second pre
mium is paid by the participating taxpayer, 
and will, therefore, be treated as received 
by the participating taxpayer on or after 
October I, 2008. 

Section 4. Notification Procedures for 
Participating Taxpayers. 

A participating taxpayer under this vol
untary compliance initiative must file its 
Form 720 return described in Section 3 
above with the Cincinnati Service Center 
at the following address: 

668 2008-1 C.B. 

Department of Treasury 
Internal Revenue Service Center 
Cincinnati, OH 45999-0009 

In addition to filing its Form 720 re
turn with the Cincinnati Service Center, a 
participating taxpayer must also notify the 
IRS of its election to participate by includ
ing a notation, as described below, on the 
Form 720 return. 

A participating taxpayer must notate in 
red print at the top of the Form 720 return 
the following statement: 

Election to participate in FET Volun
tary Compliance Initiative pursuant to An
nouncement 2008-18. 

Section 5. Terms for Participating 
Taxpayers. 

Except as provided in Section 2.02, the 
IRS agrees not to examine any participat
ing taxpayer (whether a foreign insurer, 
reinsurer, agent, solicitor or broker) with 
respect to tax liabilities arising under 
the four situations set forth in Rev. Rul. 
2008-15, or any similar fact pattern, to the 
extent that premiums are paid or received 
by the participating taxpayer during any 
quarterly tax period prior to October 1, 
2008. 

Section 6. Non-participating Taxpayers. 

A non-participating taxpayer under this 
voluntary compliance initiative is defined 

as an eligible foreign person who is not a 
participating taxpayer. 

The IRS may: (a) conduct examina
tions of a non-participating taxpayer cov
ering any and all excise taxes due under 
section 4371 of the Code for any open tax 
periods, including tax periods beginning 
prior to October I, 2008; and, (b) deter
mine and assess the correct excise taxes 
due under section 4371 of the Code, in
cluding interest, additions to tax, and, if 
applicable, penalties under section 6712 of 
the Code for failure to disclose a treaty
based return position under section 6114 
of the Code and the regulations thereun
der, and penalties under section 7270 of 
the Code for failure to comply with section 
4374 of the Code. 

Section 7. Contact Information. 

Various personnel from the Office 
of Large and Mid-Sized Business Unit, 
the Office of Small Business/Self Em
ployed Business Unit, and the Office 
of the Associate Chief Counsel (Inter
national), participated in drafting this 
announcement. For further infonnation 
regarding this announcement, contact 
Charles E. Jenkins with the Office of Large 
and Mid-Sized Business Unit (Pre-Filing 
and Technical Guidance) via e-mail at 
charles.e.jenkins@irs.gov, or Jody Angelo 
with the Office of Small Business/Self 
Employed Business Unit (Excise Policy) 
via e-mail atjody.j.angeio@irs.gov. 



Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 41.-Credit for 
Increasing Research 
Activities 

A notice describes filing rules for certain claims 

arising under section 41 of the Code. See Notice 

2008-39, page 684. 

Section 72.-Annuities; 
Certain Proceeds of 
Endowment and Life 
Insurance Contracts 

A revenue procedure supersedes the interim guid

ance provided in Notice 2003-51, 2003-2 C.B. 361. 

concerning the treatment under sections 1035 and 

72 of the partial exchange of an annuity contract. 

Specifically, the revenue procedure makes those 

interim rules final, with clarifications concerning 

(i) the length of time a taxpayer must wait before 

withdrawing or annuitizing amounts from either of 

the contracts that were subject to the exchange, (ii) 

the status of the transactions in which the same insur

ance company issued both contracts involved in the 

exchange, and (iii) the treatment of transactions that 

fall outside of these rules. See Rev. Proc. 2008-24, 

page 684. 

Section 368.-Definitions 
Relating to Corporate 
Reorganizations 

A revenue ruling describes a reorganization that 
qualifies under § 368(a)(I )(F) that involves S corpo

rations and QSubs. See Rev. Rul. 2008-18. page 674. 

Section 446.-General Rule 
for Methods of Accounting 

A revenue procedure provides a safe harbor 

method of accounting for accrual method taxpayers 

that incur payroll tax liabilities on compensation (in

cluding bonuses and vacation pay). It also provides 

procedures for taxpayers to obtain the automatic 

consent of the Commissioner of Internal Revenue to 

change to the safe harbor method of accounting. See 

Rev. Proe. 2008-25, page 686. 

Section 461.-General 
Rule for Taxable Year 
of Deduction 

A revenue procedure provides a safe harbor 

method of accounting for accrual method taxpayers 

that incur payroll tax liabilities on compensation (in

cluding bonuses and vacation pay). It also provides 

procedures for taxpayers to obtain the automatic 

consent of the Commissioner of Internal Revenue to 

change to the safe harbor method of accounting. See 

Rev. Proc. 2008-25, page 686. 

Section 481.-Adjustments 
Required by Changes in 
Method of Accounting 

A revenue procedure provides a safe harbor 

method of accounting for accrual method taxpayers 

that incur payroll tax liabilities on compensation (in

cluding bonuses and vacation pay). It also provides 

procedures for taxpayers to obtain the automatic 

consent of the Commissioner of Internal Revenue to 

change to the safe harbor method of accounting. See 

Rev. Proc. 2008-25, page 686. 

Section 807.-Rules for 
Certain Reserves 

Insurance companies; interest rate 
tables. Prevailing state assumed interest 
rates are provided for the determination of 
reserves under section 807 of the Code for 
contracts issued in 2007 and 2008. Rev. 
Rul. 92-19 supplemented in part. 

Rev. Rul. 2008-19 

For purposes of § 807(d)(4) of the In
ternal Revenue Code, for taxable years be
ginning after December 31, 2006, this rul
ing supplements the schedules of prevail
ing state assumed interest rates set forth 
in Rev. Rul. 92-19, 1992-1 CB. 227. 
This information is to be used by insurance 
companies in computing their reserves for 
(1) life insurance and supplementary total 

and permanent disability benefits, (2) in
dividual annuities and pure endowments, 
and (3) group annuities and pure endow
ments. As § 807(d)(2)(B) requires that the 
interest rate used to compute these reserves 
be the greater of (I) the applicable federal 
interest rate, or (2) the prevailing state as
sumed interest rate, the table of applicable 
federal interest rates in Rev. Rul. 92-19 is 
also supplemented. 

Following are supplements to schedules 
A, B, C, and D to Part III of Rev. Rul. 
92-19, providing prevailing state assumed 
interest rates for insurance products with 
different features issued in 2007 and 2008, 
and a supplement to the table in Part IV of 
Rev. Rul. 92-19, providing the applica
ble federal interest rates under § 807(d) for 
2007 and 2008. This ruling does not sup
plement Parts I and II of Rev. Rul. 92-19. 

This is the sixteenth supplement to the 
interest rates provided in Rev. Rul. 92-19. 
Earlier supplements were published in 
Rev. Rul. 93-58, 1993-2 C.B. 241 (inter
est rates for insurance products issued in 
1992 and 1993); Rev. Rul. 94-11, 1994-1 
CB. 196 (1993 and 1994); Rev. Rul. 
95-4, 1995-1 CB. 141 (1994 and 1995); 
Rev. Rul. 96-2, 1996-1 CB. 141 (1995 
and 1996); Rev. Rul. 97-2, 1997-1 CB. 
134 (1996 and 1997); Rev. Rul. 98-2, 
1998-1 CB. 259 (1997 and 1998); Rev. 
Rul. 99-10, 1999-1 CB. 671 (1998 and 
1999); Rev. Rul. 2000-17, 2000-1 C.B. 
842 (1999 and 2000); Rev. Rul. 2001-11, 
2001-1 CB. 780 (2000 and 2001); Rev. 
Rul. 2002-12,2002-1 C.B. 624 (2001 and 
2002); Rev. Rul. 2003-24, 2003-1 C.B. 
557 (2002 and 2003); Rev. Rul. 2004-14, 
2004-1 C.B. 511 (2003 and 2004); Rev. 
Rul. 2005-29, 2005-1 CB. 1080 (2004 
and 2005); Rev. Rul. 2006-25, 2006-1 
CB. 882 (May 15,2006) (2005 and 2006); 
and Rev. Rul. 2007-10, 2007-10 I.R.B. 
660 (Mar. 5, 2007) (2006 and 2007). 
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Part III. Prevailing State Assumed Interest Rates - Products Issued in Years After 1982. * 
Schedule A 

A. Life insurance valuation: 

STATUTORY VALUATION INTEREST RATES 
BASED ON THE 1980 AMENDMENTS TO THE 

NAIC STANDARD VALUATION LAW 

Guarantee Duration 
(years) 

10 or fewer 

More than 10 
but not more than 20 

More than 20 

Calendar Year of Issue 
2008 

5.75** 

5.25** 

5.00** 

Source: Rates calculated from the monthly averages, ending June 30. 2007. of Moody's Composite Yield on Seasoned Corporate 
Bonds. 

* The terms used in the schedules in this ruling and in Part III of Rev. Rul. 92-19 are those used in the Standard Valuation 
Law; the terms are defined in Rev. Rul. 92-19. 

** As these rates exceed the applicable federal interest rate for 2008 of 4.06 percent, the valuation interest rate to be used for this 
product under ~ 807 is the applicable rate specified in this table. 
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Part III, Schedule B 

STATUTORY VALUATION INTEREST RATES 
BASED ON THE 1980 AMENDMENTS TO THE 

NAIC STANDARD VALUATION LAW 

B. Single premium immediate annuities and annuity benefits involving life contingencies arising from other annuities with cash 
settlement options and from guaranteed interest contracts with cash settlement options: 

Calendar Year of Issue Valuation Interest Rate 

2007 5.50* 

Source: Rates calculated from the monthly averages, ending June 30, 2007, of Moody's Composite Yield on Seasoned Corporate 
Bonds (formerly known as Moody's Corporate Bond Yield Average - Monthly Average Corporates). The terms used in this 
schedule are those used in the Standard Valuation Law as defined in Rev. Rul. 92-19. 

*As this prevailing state assumed interest exceeds the applicable federal interest rate for 2007 of 3.97 percent, the valuation 
interest rate of 5.50 percent is to be used for this product under § 807. 
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Part III, Schedule C24 - 2007 

STATUTORY VALUATION INTEREST RATES 
BASED ON NAIC STANDARD VALUATION LAW 

FOR 2007 CALENDAR YEAR BUSINESS 
GOVERNED BY THE 1980 AMENDMENTS 

C. Valuation interest rates for other annuities and guaranteed interest contracts that are valued on an issue year basis: 

Cash 
Settlement 
Options? 

Yes 

Yes 

No 

Future 
Interest 

Guarantee? 

Yes 

No 

Yes or No 

Guarantee Duration 
(years) 

5 or fewer 

More than 5, but not 
more than 10 

More than 10, but not 
more than 20 

More than 20 

5 or fewer 

More than 5, but not 
more than 10 

More than 10, but not 
more than 20 

More than 20 

5 or fewer 

More than 5, but not 
more than 10 

More than 10, but not 
more than 20 

More than 20 

Valuation Interest Rate (%) 

For Plan Type 

A B C 

5.50 4.75 4.50 

5.25 4.75 4.50 

4.75 4.50 4.25* 

4.25* 4.00* 4.00* 

5.50 5.00 4.75 

5.50 5.00 4.75 

5.00 4.50 4.50 

4.50* 4.25* 4.25* 

5.50 

5.25 NOT 
APPLlCABLE 

5.00 

4.25* 

Source: Rates calculated from the monthly averages, ending June 30, 2007, of Moody's Composite Yield on Seasoned Corporate 
Bonds. 

* As these rates exceed the applicable federal interest rate for 2007 of 3.97 percent, the valuation interest rate to be used for this 
product under § 807 is the applicable rate specified in the above table. 
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Part III, Schedule D24 - 2007 

STATUTORY VALUATION INTEREST RATES 
BASED ON NAIC STANDARD VALUATION LAW 

FOR 2007 CALENDAR YEAR BUSINESS 
GOVERNED BY THE 1980 AMENDMENTS 

D. Valuation interest rates for other annuities and guaranteed interest contracts that are contracts with cash settlement options 
and that are valued on a change in fund basis: 

Cash 
Settlement 
Options? 

Yes 

Yes 

Future 
Interest 

Guarantee? 

Yes 

No 

Guarantee Duration 
(years) 

5 or fewer 

More than 5, but not 
more than 10 

More than 10, but not 
more than 20 

More than 20 

5 or fewer 

More than 5, but not 
more than 10 

More than 10, but not 
more than 20 

More than 20 

Valuation Interest Rate 
For Plan Type 

A B C 

5.75 5.50 4.75 

5.75 5.50 4.75 

5.50 5.25 4.50 

4.75 4.75 4.25* 

6.00 5.75 4.75 

5.75 5.75 4.75 

5.50 5.50 4.75 

5.00 5.00 4.25* 

Source: Rates calculated from the monthly averages, ending June 30, 2007, of Moody's Composite Yield on Seasoned Corporate 
Bonds. 

* As the applicable federal interest rate for 2007 of 3.97 percent is less than the prevailing state assumed interest rate, the valuation 
interest rate to be used for this product under § 807 is the applicable rate specified in the above table. 
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Part IV. Applicable Federal Interest Rates 

TABLE OF 

APPLICABLE FEDERAL INTEREST RATES 
FOR PURPOSES OF § 807 

Year 

2007 

2008 

Interest Rate 

3.97 

4.06 

Sources: Rev. Rul. 2004-106, 2004-2 C.B. 893, for the 2005 rate; Rev. Rut. 2005-77, 2005-2 C.B. 107l, for the 2006 rate; 
Rev. Rul. 2006-61, 2006--2 C.B. 1028 (Dec. 11,2006) for the 2007 rate; and Rev. Rut. 2007-70,2007-50 I.R.B. 1158 (Nov. 

20, 2007) for the 2008 rate. 

EFFECT ON OTHER REVENUE 
RULINGS 

Rev. Rut. 92-19 is supplemented by 
the addition to Part III of that ruling of pre
vailing state assumed interest rates under 
§ 807 for certain insurance products issued 
in 2007 and 2008 and is further supple
mented by an addition to the table in Part 
IV of Rev. Rul. 92-19 listing applicable 
federal interest rates. Parts I and II of Rev. 
Rul. 92-19 are not affected by this ruling. 

DRAFTING INFORMATION 

The principal author of this revenue rul
ing is Josephine H. Firehock of the Office 
of Associate Chief Counsel (Financial In
stitutions and Products). For further infor
mation regarding this revenue ruling, con
tact her at (202) 622-3970 (not a toll-free 
call ). 

Section 1361.-S Corpor
ation Defined 

A revenue ruling descrihe, a reorganization that 

qualifie~ under § 368(a)( I )(F) that involves S corpo

rations and QSubs. See Rev. RuL 2008-18. page 674. 

Section 1362.-Election; 
Revocation; Termination 

A revenue ruling describes a reorganization that 

qualifies under ~ 368(a)( I )(F) that involves S corpo

rations and QSubs. See Rev. RuL 2008-18. page 674. 
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Section 6109.-ldentifying 
Numbers 
26 CFR 30/.6109-1: Identifying numbers. 
(Also: Sections 368. 136/. 1362; 1.1361-4. 
1.1361-5.) 

S corporation; qualified subchapter 
S subsidiary (QSub). This ruling de
scribes situations where an S corporation 
undergoes a reorganization pursuant to 
section 368(a)( I )(F) of the Code where the 
operating S corporation becomes a QSub 
of a newly formed holding company. The 
ruling holds that the newly formed parent 
does not have to make a new Selection 
pursuant to Rev. Rut. 64-250. The ruling 
further holds that, effective 1/1109, the new 
parent will have to get its own EIN rather 
than take over the QSub's ErN. However, 
for S corporations that have previously 
reorganized under section 368(a)( I )(F) in 
a manner described in this ruling, where 
the parent took the QSub's EIN, the parent 
should continue to use that EIN and the 
QSub will have to get a new EIN when it 
is treated as a separate corporation. Rev. 
Rul. 64-250 amplified. 

Rev. Rul. 2008-18 

ISSUE 

In the transactions described in Situa
tions 1 and 2 below, does an S corpora
tion election under § 1362(a) of the In
ternal Revenue Code (the Code) terminate 
and what are the proper employer identifi
cation numbers (EINs) for the entities par
ticipating in the transactions? 

FACTS 

Situation 1. B, an individual, owns all 
of the stock in Y, an S corporation. Y's EIN 
is 22-2222222. In Year 1, B forms Newco 
and contributes all of the Y stock to Newco, 
Newco meets the requirements for qualifi
cation as a small business corporation and 
timely elects to treat Y as a qualified sub
chapter S subsidiary (QSub), effective im
mediately following the transaction. The 
transaction meets the requirements of a re
organization under § 368(a)(I )(F). In Year 
2, Newco sells a 1 % interest in Yto D. 

Situation 2. C, an individual owns all 
of the stock of Z. an S corporation. Z's 
EIN is 33-3333333. In Year 1, Z forms 
Newco, which in tum forms Mergeco. Pur
suant to a plan of reorganization, Mergeco 
merges with and into Z, with Z surviv
ing and C receiving solely Newco stock in 
exchange for Z stock. Newco meets the 
requirements for qualification as a small 
business corporation and timely elects to 
treat Z as a QSUB, effective immediately 
following the transaction. The transaction 
meets the requirements of a reorganization 
under § 368(a)(I )(F). 

LAW AND ANALYSIS 

S Corporation Election 

Section 368( a)( 1 )(F) provides that a re
organization includes a mere change in 
identity, form, or place of organization of 
one corporation, however effected. 

Section l.381(b)-1(a)(2) provides that, 
in the case of a reorganization qualify
ing under § 368(a)(I )(F) (whether or not 



such reorganization also qualifies under 
any other provision of § 368(a)(1», the 
acquiring corporation shall be treated (for 
purposes of § 381) just as the transferor 
corporation would have been treated if 
there had been no reorganization. 

Section 1361 (a)(l) provides that the 
term "$ corporation" means, with re
spect to any taxable year, a small business 
corporation for which an election under 
§ 1362(a) (S election) is in effect for such 
year. 

Section 1361 (b)(1) defines a "small 
business corporation" as a domestic cor
poration which is not an ineligible cor
poration and which does not - (A) have 
more than 100 shareholders, (B) have as a 
shareholder a person (other than an estate, 
a trust described in § 1361(c)(2), or an or
ganization described in § 1361 (c)( 6» who 
is not an individual, (C) have a nonresident 
alien as a shareholder, and (D) have more 
than 1 class of stock. 

Section 1361(b)(3)(A) provides that, 
except as provided in regulations, a QSub 
shall not be treated as a separate corpora
tion and all assets, liabilities, and items of 
income, deduction, and credit of the QSub 
shall be treated as assets, liabilities and 
such items of the S corporation. Section 
1361(b)(3)(B) provides that a QSub means 
any domestic corporation which is not 
an ineligible corporation, if 100 percent 
of the stock of the QSub is held by the 
S corporation and the S corporation elects 
to treat the corporation as a QSub. 

Section 1.1361-4(a)(2) provides that, if 
an S corporation makes a valid QSub elec
tion with respect to a subsidiary, the sub
sidiary is deemed to have liquidated into 
the S corporation and that, except as pro
vided in § 1.1361-4(a)(5), the tax treat
ment of the liquidation of a larger transac
tion that includes the liquidation is deter
mined under the Code and general princi
ples of tax law, including the step transac
tion doctrine. 

The rules applicable to corporate re
organizations, as well as other provi
sions, recognize the unique characteris
tics of reorganizations qualifying under 
§ 368(a)(I)(F). In contrast to other types of 
reorganizations, which can involve two or 
more operating corporations, a reorganiza
tion of a corporation under § 368(a)( 1)(F) 
involves a single operating entity. 

Rev. Rul. 64-250, 1964-2 C.B. 333, 
provides that when an S corporation 

merges into a newly formed corporation 
in a transaction qualifying as a reorganiza
tion under § 368(a)(1)(F), and the newly 
formed surviving corporation also meets 
the requirements of an S corporation, the 
reorganization does not terminate the S 
election. Thus, the S election remains in 
effect for the new corporation. See also 
Rev. Rul. 2004-85, 2004--2 c.B. 189. 

Identifying Numbers 

Section 6011 (b) authorizes the Secre
tary to require such information with re
spect to persons subject to taxes as is nec
essary or helpful in securing proper identi
fication of such persons. 

Section 6109( a)(1) provides generally 
that when required by regulations, any per
son required to make a return, statement, 
or other document shall include such iden
tifying number as may be prescribed for 
securing proper identification of such per
son. 

Section 6109(c) provides that the Sec
retary is authorized to require such infor
mation as may be necessary to assign an 
identifying number to any person. 

Section 301.6109-1 (a)(1)(ii)(C) pro
vides that any person other than an indi
vidual (such as corporations, partnerships, 
nonprofit associations, trusts, estates, and 
similar nonindividual persons) that is re
quired to furnish a taxpayer identifying 
number must use an EIN. Situation 3 of 
Rev. Rul. 73-526, 1973-2 C.B. 404, 
issued prior to the amendment to the 
Code providing for QSubs, describes a 
transaction that qualifies as a reorgani
zation under § 368(a)(1)(F). The ruling 
states that the broad language contained 
in §§ 6011(b) and 6109(a) indicates that 
Congress has vested in the Secretary or his 
delegate discretionary authority to require 
the use of whatever identifying number is 
deemed necessary or helpful for the proper 
identification of a taxpayer, employer, 
employee, or other person. Based on this 
authority, Rev. Rul. 73-526 in Situation 3 
concludes that, in a transaction qualifying 
as a reorganization under § 368(a)(1)(F), 
the acquiring corporation should use the 
EIN of the transferor corporation. 

However, since the publication of Rev. 
Rul. 73-526, the Code was amended 
to provide the classification of certain 
wholly-owned subsidiaries of S corpora
tions as QSubs and the regulations under 

§ 6109 have been amended to address the 
effect of QSub elections under § 1361. 

Section 301.6109-1 (i)(l) provides that 
any entity that has an EIN will retain 
that EIN if a QSub election is made for 
the entity under § 1.1361-3 or if a QSub 
election that was in effect for the entity 
terminates under § 1.1361-5. Section 
301.6109-1 (i)(2) provides that, except 
as otherwise provided in regulations or 
other published guidance, a QSub must 
use the parent S corporation's EIN. Sec
tion 301.6109-l(i)(3) provides that if an 
entity's QSub election terminates, it may 
not use the EIN of the parent S corporation 
after the termination. If the entity had an 
EIN prior to becoming a QSub or obtained 
an EIN while it was a QSub in accordance 
with regulations or other published guid
ance, the entity must use that EIN. If the 
entity had no EIN, it must obtain an EIN 
upon termination of the QSub election. 

For tax years beginning after De
cember 31, 2004, Congress amended 
§ 1361 (b )(3 )(E) to provide that, except 
to the extent provided by the Secretary, 
QSubs are not disregarded for purposes of 
information returns under part III of sub
chapter A of chapter 61. Further, QSubs 
are not disregarded for certain other pur
poses as provided in regulations. For 
example, § 1.1361-4(a)(7) provides that a 
QSub is treated as a separate corporation 
for purposes of employment tax and re
lated reporting requirements (effective for 
wages paid on or after January I, 2009), 
and § 1.1361-4(a)(8) provides that a QSub 
is treated as a separate corporation for 
purposes of certain excise taxes (effective 
for liabilities imposed and actions first 
required or permitted in periods beginning 
on or after January 1, 2008). 

Because the QSub is treated as a sepa
rate corporation for certain federal tax pur
poses, the QSub must retain and use its 
BIN when it is treated as a separate cor
poration for federal tax purposes. Thus, 
it would not be appropriate for the ac
quiring corporation in a reorganization un
der § 368(a)(1)(F) to retain the EIN of 
the transferor corporation that becomes a 
QSub. 

HOLDING 

Situation I. In Situation 1, consistent 
with Rev. Rul. 64--250, Y's original S elec
tion does not terminate but continues for 
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Newco. Newco must obtain a new EIN. 
Y must retain its EIN (EIN 22-2222222) 
even though a QSub election is made for 
it and must use its original EIN any time 
the QSub is otherwise treated as a separate 
entity for federal tax purposes (including 
for employment and certain excise taxes) 
or if the QSub election terminates. In Year 
2, when Newco sells a I % interest of Y to 
D, Y's QSub election terminates pursuant 
to § 1361(b )(3 )(C). Y must use its original 
EIN of 22-2222222 following the termina
tion of Y's QSub election. 

Situation 2. In Situation 2, consistent 
with Rev. Rul. 64-250, Z's original S 
election does not terminate but continues 
for N ewco. N ewco must obtain a new EIN. 
Z must retain its EIN (EIN 33-3333333) 
even though a QSub election is made for 
Z and must use its original EIN any time 
the QSub is otherwise treated as a separate 
entity for federal tax purposes (including 
for employment and certain excise taxes) 
or if the QSub election terminates. 

EFFECT ON OTHER RULINGS 

Rev. Rul. 64-250 is amplified for 
transactions qualifying as a reorganization 
under § 368(a)(I )(F) where the transferor 
S corporation becomes a QSub of the ac
quiring corporation. The holding of Situ
ation 3 in Rev. Rul. 73-526 continues to 
apply to its facts. 

EFFECTIVE DATE 

This revenue ruling applies to 
§ 368(a)(I )(F) reorganizations occur
ring on or after January I, 2009. For 
* 368(a)(I )(F) reorganizations occurring 
on or after March 7, 2008 and before the 
effective date of this ruling, taxpayers 
may rely on this revenue ruling. The Ser
vice is aware that, prior to the effective 
date of this revenue ruling, some S cor
porations have undergone reorganizations 
under § 368(a)( 1 )(F) in a manner similar 
to those described in Situations I and 2 
above in which the acquiring corporation 
continued to use the transferor corpora
tion's EIN in an effort to comply with Rev. 
Rul. 73-526. In the cases described in 
the immediately preceding sentence, the 
acquiring corporation should continue to 
follow Rev. Rul. 73-526 and use the trans
feror corporation's EIN, and furthermore, 
after the § 368(a)( I )(F) reorganization, the 
transferor (QSub) should use the parent's 
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EIN until such time the transferor (QSub) 
is otherwise treated as a separate corpora
tion for federal tax purposes (including for 
employment and certain excise taxes) or 
until such time that the QSub terminates. 
At such time, the QSub must obtain a new 
EIN. 

The IRS will need to make administra
tive adjustments to ensure that its Cam
puses recognize the continuation of the 
S election in the fact situations presented 
in this revenue ruling. Consequently, for 
a § 368(a)( 1 )(F) reorganization occurring 
prior to January 1, 2009, it may be pru
dent for the acquiring corporation to make 
a protective Selection. 

DRAFTING INFORMATION 

The principal authors of this rev
enue ruling are Charles 1. Langley, Jr., 
of the Office of Associate Chief Coun
sel (Passthroughs and Special Industries) 
and Rebecca O. Burch of the Office of 
Associate Chief Counsel (Corporate). 
For further information regarding this 
revenue ruling, contact Mr. Langley at 
(202) 622-3060 (not a toll-free call) or 
Ms. Burch at (202) 622-7750 (not a 
toll-free call). 

Section 6402.-Authority to 
Make Credits or Refunds 

A notice describes filing rules for certain claims 

arising under section 4 t of the Code. See Notice 

2008·39, page 684. 

Section 6621.-Determina
tion of Rate of Interest 
26 CFR 30/.6621-1: Interest rate. 

Interest rates; underpayments and 
overpayments. The rates of interest de
termined under section 6621 of the Code 
for the calender quarter beginning April 1, 
2008, will be 6 percent for overpayments 
(5 percent in the case of a corporation), 6 
percent for underpayments, and 8 percent 
for large corporate underpayments. The 
rate of interest paid on the portion of a 
corporate overpayment exceeding $10,000 
will be 3.5 percent. 

Rev. Rul. 2008-10 

Section 6621 of the Internal Revenue 
Code establishes the rates for interest 
on tax overpayments and tax underpay
ments. Under section 6621(a)(1), the 
overpayment rate is the sum of the federal 
short-term rate plus 3 percentage points 
(2 percentage points in the case of a Cor
poration), except the rate for the portion 
of a corporate overpayment of tax exceed. 
ing $10,000 for a taxable period is the 
sum of the federal short-term rate plus 
0.5 of a percentage point. Under section 
6621 (a)(2), the underpayment rate is the 
sum of the federal short-term rate plus 3 
percentage points. 

Section 6621(c) provides that for pur
poses of interest payable under section 
660 I on any large corporate underpay
ment, the underpayment rate under section 
6621 (a)(2) is determined by substituting 
"5 percentage points" for "3 percentage 
points." See section 6621 (c) and section 
301.6621-3 of the Regulations on Proce
dure and Administration for the definition 
of a large corporate underpayment and 
for the rules for determining the appli
cable date. Section 6621(c) and section 
301.6621-3 are generally effective for 
periods after December 31, 1990. 

Section 6621 (b)( 1) provides that the 
Secretary will determine the federal 
short-term rate for the first month in each 
calendar quarter. 

Section 6621 (b )(2)(A) provides that the 
federal short-term rate determined under 
section 6621 (b)( 1) for any month applies 
during the first calendar quarter beginning 
after that month. Section 6621(b)(2)(B) 
provides that in determining the addition to 
tax under section 6654 for failure to pay es
timated tax for any taxable year, the federal 
short-term rate that applies during the third 
month following the taxable year also ap
plies during the first 15 days of the fourth 
month following the taxable year. Sec
tion 6621(b)(3) provides that the federal 
short-term rate for any month is the fed
eral short-term rate determined during that 
month by the Secretary in accordance with 
section 1274(d), rounded to the nearest full 
percent (or, if a multiple of liz of 1 percent, 
the rate is increased to the next highest full 
percent). 

Notice 88-59, 1988-1 C.B. 546, an
nounced that, in determining the quarterly 
interest rates to be used for overpayments 



and underpayments of tax under section 
6621, the Internal Revenue Service will 
use the federal short-term rate based on 
daily compounding because that rate is 
most consistent with section 6621 which, 
pursuant to section 6622, is subject to daily 
compounding. 

Rounded to the nearest full percent, the 
federal short-term rate based on daily com
pounding determined during the month of 
January 2008 is 3 percent. Accordingly, an 
overpayment rate of 6 percent (5 percent 
in the case of a corporation) and an under
payment rate of 6 percent are established 
for the calendar quarter beginning April 1, 
2008. The overpayment rate for the por
tion of a corporate overpayment exceeding 

$10,000 for the calendar quarter beginning 
April 1, 2008, is 3.5 percent. The under
payment rate for large corporate underpay
ments for the calendar quarter beginning 
April 1, 2008, is 8 percent. These rates ap
ply to amounts bearing interest during that 
calendar quarter. 

Under section 6621(b)(2)(B), the 7 per
cent rate that applies to estimated tax un
derpayments for the first calendar quar
ter in 2008, as provided in Rev. Rul. 
2007-68, 2007-52 I.R.B. 1236, also ap
plies to estimated tax underpayments for 
the first 15 days in April 2008. 

Interest factors for daily compound in
terest for annual rates of 3.5 percent, 5 per
cent, 6 percent, and 8 percent are published 

TABLE OF INTEREST RATES 

in Tables 60, 63, 65, and 69 of Rev. Proc. 
95-17, 1995-1 C.B. 556, 614, 617, 619, 
and 623. 

Annual interest rates to be compounded 
daily pursuant to section 6622 that apply 
for prior periods are set forth in the tables 
accompanying this revenue ruling. 

DRAFfING INFORMATION 

The principal author of this revenue 
ruling is Wendy Kribell of the Office of 
Associate Chief Counsel (Procedure & 
Administration). For further informa
tion regarding this revenue ruling, contact 
Ms. Kribell at (202) 622-4570 (not a 
toll-free caIl). 

PERIODS BEFORE JUL. 1, 1975 - PERIODS ENDING DEC. 31, 1986 

OVERPAYMENTS AND UNDERPAYMENTS 

In 1995-1 c.B. 
PERIOD RATE DAILY RATE TABLE 

Before Jul. 1, 1975 6% Table 2, pg. 557 
Jul. 1, 1975-Jan. 31, 1976 9% Table 4, pg. 559 
Feb. 1, 1976-Jan. 31, 1978 7% Table 3, pg. 558 
Feb. 1, 1978-Jan. 31, 1980 6% Table 2, pg. 557 
Feb. 1, 1980-Jan. 31, 1982 12% Table 5, pg. 560 
Feb. 1, 1982-Dec. 31, 1982 20% Table 6, pg. 560 
Jan. 1, 1983-Jun. 30, 1983 16% Table 37, pg. 591 
Jul. 1, 1983-Dec. 31, 1983 11% Table 27, pg. 581 
Jan. 1, 1984-Jun. 30,1984 11% Table 75, pg. 629 
Jul. 1, 1984-Dec. 31, 1984 11% Table 75, pg. 629 
Jan. 1, 1985-Jun. 30, 1985 13% Table 31, pg. 585 
Jul. 1, 1985-Dec. 31, 1985 11% Table 27, pg. 581 
Jan. 1, 1986-Jun. 30, 1986 10% Table 25, pg. 579 
Jul. 1, 1986-Dec. 31, 1986 9% Table 23, pg. 577 

TABLE OF INTEREST RATES 

FROM JAN. 1, 1987 - DEC. 31, 1998 

OVERPAYMENTS UNDERPAYMENTS 

1995-1 C.B. 1995-1 C.B. 
RATE TABLE PG RATE TABLE PG 

Jan. 1, 1987-Mar. 31, 1987 8% 21 575 9% 23 577 
Apr. 1, I 987-Jun. 30, 1987 8% 21 575 9% 23 577 
Jul. 1, 1987-Sep. 30, 1987 8% 21 575 9% 23 577 
Oct. 1, 1987-Dec. 31, 1987 9% 23 577 10% 25 579 
Jan. 1, 1 988-Mar. 31, 1988 10% 73 627 11% 75 629 
Apr. 1, 1 988-Jun. 30, 1988 9% 71 625 10% 73 627 
Jul. 1, 1988-Sep. 30, 1988 9% 71 625 10% 73 627 
Oct. 1, 1988-Dec. 31, 1988 10% 73 627 11% 75 629 
Jan. 1, 1989-Mar. 31,1989 10% 25 579 11% 27 581 
Apr. 1, 1989-Jun. 30, 1989 11% 27 581 12% 29 583 
Jul. 1, 1989-Sep. 30, 1989 11% 27 581 12% 29 583 
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Oct. I, 1989-Dec. 31, 1989 
Jan. I. 1990-Mar. 31, 1990 
Apr. 1. I 990-1un. 30, 1990 
luI. I, 1990-Sep. 30, 1990 
Oct. L I 990-Dec. 31,1990 
Jan. I, 1991-Mar. 31,1991 
Apr. I, 1991-Jun. 30, 1991 
Jul. I, 1991-Sep. 30, 1991 
Oct. I, 1991-Dec. 31,1991 
Jan. I, 1992-Mar. 31, 1992 
Apr. I, 1992-Jun. 30,1992 
Jul. I, 1992-Sep. 30, 1992 
Oct. I, I 992-Dec. 31,1992 
Jan. I, 1 993-Mar. 31, 1993 
Apr. I, 1 993-Jun. 30,1993 
Jul. I, 1993-Sep. 30, 1993 
Oct. I, 1993-Dec. 31, 1993 
Jan. I, 1 994-Mar. 31,1994 
Apr. I, 1994-Jun. 30, 1994 
Jul. I, 1 994-Sep. 30, 1994 
Oct. 1, 1 994-Dec. 31, 1994 
Jan. I, 1995-Mar. 31, 1995 
Apr. I, 1995-Jun. 30, 1995 
Jul. 1, 1 995-Sep. 30,1995 
Oct. I, 1 995-Dec. 31, 1995 
Jan. I, 1996-Mar. 31, 1996 
Apr. I, 1 996-Jun. 30, 1996 
Jul. I, 1 996-Sep. 30, 1996 
Oct. I, 1996--Dec. 31, 1996 
lan. I, 1 997-Mar. 31, 1997 
Apr. I, 1 997-Jun. 30, 1997 
Jul. I, 1997-Sep. 30,1997 
Oct. I, 1997-Dec. 31, 1997 
Jan. I, 1998-Mar. 31, 1998 
Apr. I, 1 998-Jun. 30, 1998 
Jul. I, 1998-Sep. 30, 1998 
Oct. I, 1 998-Dec. 31, 1998 

Jan. I, 1 999-Mar. 31,1999 
Apr. I, 1999-Jun. 30, 1999 
Jul. I, 1 999-Sep. 30, 1999 
Oct. I, 1 999-Dec. 31, 1999 
Jan. I, 2000-Mar. 31, 2000 
Apr. 1, 2000-Jun. 30, 2000 
Jul. I, 2000-Sep. 30, 2000 
Oct. I, 2000-Dec. 31, 2000 
Jan. 1, 200l-Mar. 31,2001 
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TABLE OF INTEREST RATES 

FROM JAN. 1, 1987 - DEC. 31, 1998 - Continued 

OVERPAYMENTS UNDERPAYMENTS 

1995-1 C.B. 
RATE TABLE PG RATE 

10% 25 579 11% 
10% 25 579 11% 
10% 25 579 11% 
10% 25 579 11% 
10% 25 579 11 % 
10% 25 579 11 % 
9% 23 577 10% 
9% 23 577 10% 
9% 23 577 10% 
8% 69 623 9% 
7% 67 621 8% 
7% 67 621 8% 
6% 65 619 7% 
6% 17 571 7% 
6% 17 571 7% 
6% 17 571 7% 
6% 17 571 7% 
6% 17 571 7% 
6% 17 571 7% 
7% 19 573 8% 
8% 21 575 9% 
8% 21 575 9% 
9% 23 577 10% 
8% 21 575 9% 
8% 21 575 9% 
8% 69 623 9% 
7% 67 621 8% 
8% 69 623 9% 
8% 69 623 9% 
8% 21 575 9% 
8% 21 575 9% 
8% 21 575 9% 
8% 21 575 9% 
8% 21 575 9% 
7% 19 573 8% 
7% 19 573 8% 
7% 19 573 8% 

TABLE OF INTEREST RATES 

FROM JANUARY I, 1999 - PRESENT 

NONCORPORATE OVERPAYMENTS AND UNDERPAYMENTS 

1995-1 C.B. 
RATE TABLE 

7% 19 
8% 21 
8% 21 
8% 21 
8% 69 
9% 71 
9% 71 
9% 71 
9% 23 

1995-1 C.B. 
TABLE PG 

27 581 
27 581 
27 581 
27 581 
27 581 
27 581 
25 579 
25 579 
25 579 
71 625 
69 623 
69 623 
67 621 
19 573 
19 573 
19 573 
19 573 
19 573 
19 573 
21 575 
23 577 
23 577 
25 579 
23 577 
23 577 
71 625 
69 623 
71 625 
71 625 
23 577 
23 577 
23 577 
23 577 
23 577 
21 575 
21 575 
21 575 

PG 

573 
575 
575 
575 
623 
625 
625 
625 
577 



Apr. 1, 2001-Jun. 30, 2001 
Jul. 1, 2001-Sep. 30.2001 
Oct. 1,2001-Dec. 31, 2001 
Jan. 1, 2002-Mar. 31, 2002 
Apr. 1, 2002-Jun. 30, 2002 
Jul. 1, 2002-Sep. 30, 2002 
Oct. 1,2002-Dec. 31,2002 
Jan. 1.2003-Mar. 31,2003 
Apr. 1, 2003-Jun. 30, 2003 
Jul. 1, 2003-Sep. 30, 2003 
Oct. 1,2003-Dec. 31,2003 
Jan. 1. 2004-Mar. 31, 2004 
Apr. 1, 2004-Jun. 30, 2004 
Jul. 1, 2004-Sep. 30, 2004 
Oct. 1, 2004-Dec. 31, 2004 
Jan. 1, 2005-Mar. 31, 2005 
Apr. 1, 2005-Jun. 30, 2005 
Jul. 1, 2005-Sep. 30, 2005 
Oct. 1,2005-Dec. 31,2005 
Jan. 1, 2006-Mar. 31, 2006 
Apr. 1, 2006-Jun. 30, 2006 
Jul. 1,2006-Sep. 30,2006 
Oct. 1,2006-Dec. 31,2006 
Jan. 1,2007-Mar. 31,2007 
Apr. 1, 2007-Jun. 30, 2007 
Ju\. 1,2007-Sep. 30,2007 
Oct. 1, 2007-Dec. 31,2007 
Jan. 1, 2008-Mar. 31, 2008 
Apr. 1, 2008-Jun. 30, 2008 

Jan. 1, 1999-Mar. 31, 1999 
Apr. I, 1999-Jun. 30, 1999 
Ju\. 1, 1999-Sep. 30, 1999 
Oct. 1, 1999-Dec. 31,1999 
Jan. 1,2000-Mar. 31,2000 
Apr. 1, 2000-Jun. 30, 2000 
Jul. 1,2000-Sep. 30,2000 
Oct. 1, 2000-Dec. 31, 2000 
Jan. 1, 200l-Mar. 31,2001 
Apr. 1, 2001-Jun. 30,2001 
Jul. 1, 2001-Sep. 30,2001 
Oct. 1,2001-Dec. 31,2001 
Jan. 1,2002-Mar. 31, 2002 
Apr. 1,2002-Jun. 30,2002 
Jul. 1, 2002-Sep. 30, 2002 

TABLE OF INTEREST RATES 

FROM JANUARY 1, 1999 - PRESENT - Continued 

NONCORPORATE OVERPAYMENTS AND UNDERPAYMENTS 

1995-1 C.B. 
RATE TABLE PG 

8% 21 575 
7% 19 573 
7% 19 573 
6% 17 571 
6% 17 571 
6% 17 571 
6% 17 571 
5% 15 569 
5% 15 569 
5% 15 569 
4% 13 567 
4% 61 615 
5% 63 617 
4% 61 615 
5% 63 617 
5% 15 569 
6% 17 571 
6% 17 571 
7% 19 573 
7% 19 573 
7% 19 573 
8% 21 575 
8% 21 575 
8% 21 575 
8% 21 575 
8% 21 575 
8% 21 575 
7% 67 621 
6% 65 619 

TABLE OF INTEREST RATES 

FROM JANUARY 1, 1999 - PRESENT 

CORPORATE OVERPAYMENTS AND UNDERPAYMENTS 

OVERPAYMENTS UNDERPAYMENTS 

1995-1 c.B. 1995-1 C.B. 
RATE TABLE PG RATE TABLE PG 

6% 17 571 7% 19 573 
7% 19 573 8% 21 575 
7% 19 573 8% 21 575 
7% 19 573 8% 21 575 
7% 67 621 8% 69 623 
8% 69 623 9% 71 625 
8% 69 623 9% 71 625 
8% 69 623 9% 71 625 
8% 21 575 9% 23 577 
7% 19 573 8% 21 575 
6% 17 571 7% 19 573 
6% 17 571 7% 19 573 
5% 15 569 6% 17 571 
5% 15 569 6% 17 571 
5% 15 569 6% 17 571 
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TABLE OF INTEREST RATES 

FROM JANUARY l. 1999 - PRESENT - Continued 

CORPORATE OVERPAYMENTS AND UNDERPAYMENTS 

OVERPAYMENTS UNDERPAYMENTS 

1995-1 c.B. 1995-1 C.B. 
RATE TABLE PG RATE TABLE PG 

Oct. I, 2002-Dec. 31,2002 5% 15 569 6% 17 571 
Jan. I, 20m-Mar. 31, 2003 4% 13 567 5% IS 569 
Apr. I, 20m-Jun. 30, 2003 4% 13 567 5% 15 569 
Jul. I, 2003-Sep. 30, 2003 4% 13 567 5% 15 569 
Oct. I,2003-Dec. 31,2003 3% II 565 4% 13 567 
Jan. 1,2004-Mar. 31,2004 3% 59 613 4% 61 615 
Apr. I, 2004-Jun. 30, 2004 4% 61 615 5% 63 617 
Jul. I, 2004-Sep. 3D, 2004 3% 59 613 4% 61 615 
Oct. I, 2004-Dec. 31, 2004 4% 61 615 5% 63 617 
Jan. 1,2005-Mar. 31,2005 4% 13 567 5% 15 569 
Apr. 1,2005-Jun. 30,2005 5% 15 569 6% 17 571 
Jul. I, 2005-Sep. 30, 2005 5% IS 569 6% 17 571 
Oct. I, 2005-Dec. 31, 2005 6% 17 571 7% 19 573 
Jan. I, 2006-Mar. 31, 2006 6% 17 571 7% 19 573 
Apr. I, 2006-Jun. 30, 2006 6% 17 571 7% 19 573 
Jul. I, 2006-Sep. 30, 2006 7% 19 573 8% 21 575 
Oct. I, 2006-Dec. 31, 2006 7% 19 573 8% 21 575 
Jan. 1,2007-Mar. 31,2007 7% 19 573 8% 21 575 
Apr. I, 2007-Jun. 30, 2007 7% 19 573 8% 21 575 
Jul. I, 2007-Sep. 30, 2007 7% 19 573 8% 21 575 
Oct. I, 2007-Dec. 31, 2007 7% 19 573 8% 21 575 
Jan. 1,2008-Mar. 31,2008 6% 65 619 7% 67 621 
Apr. I, 200S-Jun. 30, 2008 5% 63 617 6% 65 619 

TABLE OF INTEREST RATES FOR 
LARGE CORPORATE UNDERPAYMENTS 

FROM JANUARY 1, 1991 - PRESENT 

1995-1 C.B. 
RATE TABLE PG 

Jan. I, 1991-Mar. 31,1991 13% 31 585 
Apr. 1, 199I-Jun. 30,1991 12% 29 583 
Jul. 1, 1991-Sep. 30, 1991 12% 29 583 
Oct. 1, 1991-Dec. 31,1991 12% 29 583 
Jan. I, 1 992-Mar. 31, 1992 11 % 75 629 
Apr. I, 1992-Jun. 30, 1992 10% 73 627 
Jul. I, 1992-Sep. 30, 1992 10% 73 627 
Oct. I, 1992-Dec. 31,1992 9% 71 625 
Jan. I, 1993-Mar. 31, 1993 9% 23 577 
Apr. I, 1993-Jun. 30, 1993 9% 23 577 
Jul. I, 1 993-Sep. 30, 1993 9% 23 577 
Oct. I, 1993-Dec. 31, 1993 9% 23 577 
Jan. I, 1994-Mar. 31, 1994 9% 23 577 
Apr. I, 1 994-Jun. 30,1994 9% 23 577 
Jul. I, 1 994-Sep. 30, 1994 10% 25 579 
Oct. I, 1994-Dec. 31, 1994 11% 27 581 
Jan. I, 1995-Mar. 31, 1995 11% 27 581 
Apr. I, 1995-Jun. 30, 1995 12% 29 583 
Jul. I, 1 995-Sep. 30, 1995 II% 27 581 
Oct. I, 1 995-Dec. 31,1995 11 % 27 581 
Jan. I, 1 996-Mar. 31, 1996 11% 75 629 
Apr. I, 1 996-Jun. 30, 1996 10% 73 627 
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TABLE OF INTEREST RATES FOR 
LARGE CORPORATE UNDERPAYMENTS 

FROM JANUARY 1, 1991 - PRESENT - Continued 

1995-1 C.B. 
RATE TABLE PG 

Jul. 1, 1996-Sep. 30, 1996 11 % 75 629 
Oct. 1, 1996-Dec. 31, 1996 11 % 75 629 
Jan. 1, 1997-Mar. 31, 1997 11 % 27 581 
Apr. 1, 1997-Jun. 30, 1997 11 % 27 581 
Jul. 1, 1997-Sep. 30, 1997 11 % 27 581 
Oct. 1, 1997-Dec. 31, 1997 11 % 27 581 
Jan. 1, 1998-Mar. 31, 1998 11% 27 581 
Apr. 1, 1998-Jun. 30, 1998 10% 25 579 
Ju\. 1, 1998-Sep. 30, 1998 10% 25 579 
Oct. I, 1998-Dec. 31, 1998 10% 25 579 
Jan. 1, 1999-Mar. 31, 1999 9% 23 577 
Apr. 1, 1999-Jun. 30, 1999 10% 25 579 
Jul. 1, 1999-Sep. 30, 1999 10% 25 579 
Oct. 1, 1999-Dec. 31, 1999 10% 25 579 
Jan. 1, 2000-Mar. 31,2000 10% 73 627 
Apr. 1,20GO-Jun. 30,2000 11% 75 629 
Jul. 1, 2000-Sep. 30, 2000 11% 75 629 
Oct. 1, 2000-Dec. 31, 2000 ll% 75 629 
Jan. 1, 200 I-Mar. 31,2001 11% 27 58] 
Apr. 1,2001-Jun. 30,2001 10% 25 579 
Jui. 1, 200 l-Sep. 30, 200 I 9% 23 577 
Oct. 1, 2001-Dec. 31, 2001 9% 23 577 
Jan. 1,2002-Mar. 31,2002 8% 21 575 
Apr. ],2002-1un. 30,2002 8% 21 575 
JuI. 1, 2002-Sep. 30, 2002 8% 21 575 
Oct. 1, 2002-Dec. 30, 2002 8% 21 575 
Jan. 1,2003-Mar. 31,2003 7% 19 573 
Apr. 1, 2003-Jun. 30, 2003 7% 19 573 
luI. 1, 2003-Sep. 30, 2003 7% 19 573 
Oct. 1,2003-Dec. 31,2003 6% 17 571 
Jan. 1, 2004-Mar. 31, 2004 6% 65 619 
Apr. 1,2004-1un. 30, 2004 7% 67 621 
Jul. 1, 2004-Sep. 30, 2004 6% 65 619 
Oct. 1,2004-Dec. 31, 2004 7% 67 621 
Jan. I, 2005-Mar. 31, 2005 7% 19 573 
Apr. 1,2005-Jun. 30,2005 8% 21 575 
Jul. 1, 2005-Sep. 30, 2005 8% 21 575 
Oct. 1,2005-Dec. 31,2005 9% 23 577 
Jan. 1, 2006-Mar. 31, 2006 9% 23 577 
Apr. 1,2006-Jun. 30,2006 9% 23 577 
Jul. 1, 2006-Sep. 30, 2006 10% 25 579 
Oct. 1,2006-Dec. 31,2006 10% 25 579 
Jan. 1, 2007 -Mar. 31, 2007 10% 25 579 
Apr. 1,2007-Jun. 30,2007 10% 25 579 
Jul. 1, 2007-Sep. 30,2007 10% 25 579 
Oct. 1,2007-Dec. 31,2007 10% 25 579 
Jan. 1, 2008-Mar. 31,2008 9% 71 625 
Apr. 1,2008-Jun. 30,2008 8% 69 623 
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TABLE OF INTEREST RATES FOR CORPORATE 
OVERPAYMENTS EXCEEDING $10.000 

FROM JANUARY I, 1995 - PRESENT 

1995-1 C.B. 
RATE TABLE PG 

Jan. 1, 1995-Mar. 31. 1995 6.590 18 572 

Apr. I. 1995-Jun. 30. 1995 7.5% 20 574 

Jul. I. 1995-Sep. 30, 1995 6.5% 18 572 

Oct. 1, 1995-Dec. 31. 1995 6.5% 18 572 

Jan. 1, 1996-Mar. 31, 1996 6.5% 66 620 

Apr. 1, 1996-Jun. 30, 1996 5.5% 64 618 

Jui. I. 1996-Sep. 30. 1996 6.5% 66 620 

Oct. I. I 996-Dec. 31.1996 6.5% 66 620 

Jan. I, 1997-Mar. 31. 1997 6.5% 18 572 

Apr. I, 1997-Jun. 30.1997 6.S% 18 572 

Jul. I, 1997-Sep. 30,1997 6.5% 18 572 

Oct. 1. 1997-Dec. 31. 1997 6.5% 18 572 

Jan. 1, 1998-Mar. 31,1998 6.5% 18 572 

Apr. 1, 1998-Jun. 30, 1998 5.5% 16 570 

Jul. 1, 1998-Sep. 30, 1998 5.5% 16 570 

Oct. I, 1998-Dec. 31. 1998 5.5% 16 570 

Jan. I, 1999-Mar. 31, 1999 4.5% 14 568 

Apr. 1, I 999-Jun. 30,1999 5.5% 16 570 

Jul. I, 1999-Sep. 30, 1999 5.5% 16 570 

Oct. 1, 1999-Dec. 31, 1999 5.5% 16 570 

Jan. 1, 2000-Mar. 31, 2000 5.5% 64 618 

Apr. 1, 2000-Jun. 30, 2000 6.5% 66 620 

lui. 1, 2000-Sep. 30. 2000 6.5% 66 620 

Oct. 1.2000-Dec. 31,2000 6.5% 66 620 

Jan. I, 2001-Mar. 31,200] 6.5% 18 572 

Apr. I, 200l-Jun. 30.2001 5.5% 16 570 

Jui. I. 2001-Sep. 30,2001 4.5% 14 568 

Oct. 1. 2001-Dec. 31. 2001 4.S% 14 568 

Jan. 1, 2002-Mar. 31,2002 3.5% 12 566 

Apr. I, 2002-Jun. 30. 2002 3.S% 12 566 

Jui. I, 2002-Sep. 30, 2002 3.S% 12 566 

Oct. I. 2002-Dec. 31, 2002 3.S% 12 566 

Jan. 1, 2003-Mar. 31, 2003 2.5% 10 564 

Apr. I, 2003-Jun. 30,2003 2.5% 10 564 

Jul. I, 2003-Sep. 30, 2003 2.5% 10 564 

Oct. I, 2003-Dec. 31, 2003 1.5% 8 562 

Jan. I. 2004-Mar. 31, 2004 1.5% S6 610 

Apr. I, 2004-Jun. 30, 2004 2.5% 58 612 

Jul. I. 2004-Sep. 30, 2004 1.5% 56 610 

Oct. I. 2004-Dec. 31. 2004 2.5% 58 612 

Jan. I. 200S-Mar. 31, 2005 2.5% 10 S64 

Apr. 1, 2005-Jun. 30, 2005 3.5% 12 566 
Jul. 1, 200S-Sep. 30, 2005 3.5% 12 566 
Oct. I. 200S-Dec. 3 I. 200S 4.5% 14 568 
Jan. I. 2006-Mar. 31. 2006 4.5% 14 568 
Apr. I. 2006-Jun. 30. 2006 4.5% 14 568 
Jui. I. 2006-Sep. 30. 2006 5.5% 16 570 
Oct. I. 2006-Dec. 31. 2006 5.5% 16 570 
Jan. I. 2007-Mar. 31. 2007 5.5% 16 570 
Apr. I. 2007-Jun. 30. 2007 5.5% 16 570 
Jui. I. 2007-Sep. 30. 2007 5.5% 16 570 
Oct. 1. 2007-Dec. 31,2007 5.5% 16 570 
Jan. I. 2008-Mar. 3 I. 2008 4.5% 62 616 
Apr. I. 2008-Jun. 30. 2008 3.5% 60 614 
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Part III. Administrative, Procedural, and Miscellaneous 
Government Entities Required 
to Withhold 3% on Payments 
for Services and Property 

Notice 2008-38 

PURPOSE 

This notice invites public comments re
garding guidance to be provided to Gov
ernment entities, Federal, State and local, 
required to withhold on payments made 
by the Government entities or their pay
ing agents for services and property. See 
sections 3401 (d) and 3402(t)(3). The new 
withholding is required by section 3402(t) 
of the Internal Revenue Code (the Code), 
which was added by section 511 of the 
Tax Increase Prevention and Reconcilia
tion Act of 2005, Pub. L. No. 109-222 
(TIPRA). Section 511 of TIPRA is effec
tive for payments made after December 31, 
2010. 

The Department of the Treasury and 
Internal Revenue Service propose to is
sue guidance on compliance with the with
holding requirements of section 3402(t). 
The Treasury and Service are requesting 
comments from all affected entities. The 
information collected will assist the Trea
sury and Service in drafting guidance un
der section 3402(t). 

BACKGROUND 

Under section 3402(t), all Government 
entities (except for certain small State enti
ties) will be required to withhold 3 percent 
of all payments for services or property 
made after December 31, 2010. Section 
3402(t) identifies certain payments, such 
as payments that were already subject to 
withholding or payments that would not 
be subject to tax, as being excluded from 
the 3 percent withholding requirements. 
Except for those payments, all payments 
by affected Government entities, however 
made, will be subject to the mandatory 3 
percent withholding requirements. 

LEGISLATION 

Section 3402(t)(1) of the Code pro
vides that the Government of the United 
States, every State, every political subdi
vision thereof and every instrumentality 

of the foregoing making any payment 
to any person providing any property or 
services (including any payment made in 
connection with a Government voucher 
or certificate program which functions as 
a payment for property or services) shall 
deduct and withhold from such payment 
a tax in an amount equal to 3 percent of 
such payment. 

Political subdivisions of a State (or any 
instrumentality thereof) making less than 
$100,000,000 of payments for property 
or services are exempt from this require
ment. See section 3402(t)(2)(G). There 
is no statutory exception for de minimis 
payments for property or services made by 
a Government entity (or any instrumen
tality thereof) that is not exempt from this 
withholding requirement. 

Section 3402(t)(1) of the Code does not 
apply to any payments made through a 
Federal, State, or local Government public 
assistance or public welfare program for 
which eligibility is determined by a needs 
or income test. See section 3402(t)(2)(H). 
For example, payments under Government 
programs providing food vouchers or med
ical assistance to low-income individuals 
are not subject to withholding under sec
tion 3402(t). However, payments under 
Government programs to provide health 
care or other services that are not based 
on the needs or income of the recipients 
are subject to withholding, including pro
grams where eligibility is based on the 
age of the beneficiary. H.R. Conf. Rept. 
109-455, 109th Cong., 2nd Sess., at 301 
(2006). 

Section 3402(t)(1) of the Code does not 
apply to payments of wages or to any other 
payment with respect to which manda
tory (e.g., U.S. source income of foreign 
taxpayers) or voluntary (e.g., unemploy
ment benefits) withholding applies under 
present law. See section 3402(t)(2)(A). 
Section 3402(t) does not exclude payments 
that are potentially subject to backup with
holding under section 3406. If, however, 
payments are actually being withheld 
under backup withholding, withholding 
under section 3402(t) does not apply. See 
section 3402(t)(2)(B); H.R. Conf. Rept. 
109-455 at 30 I. 

In addition, section 3402(t)( 1) of the 
Code does not apply to the following: pay-

ments of interest; payments for real prop
erty; payments to tax-exempt entities or 
foreign Governments; intra-Governmental 
payments; payments made pursuant to a 
classified or confidential contract (as de
fined in section 6050M(e)(3»; and pay
ments to Government employees that are 
not otherwise excludable from the new 
withholding provision with respect to the 
employees' services as employees. See 
section 3402(t)(2)(C) - (F), (I). Section 
3402(t) is effective for payments made af
ter December 31, 2010. See section 511 (b) 
ofTIPRA. 

The withholding requirement will apply 
regardless of whether the Government en
tity making the payment is the recipient of 
the property or services. For example, pay
ments to a commodity producer under a 
Government commodity support program 
will be subject to the withholding require
ment. See H.R. Conf. Rept. 109-455 at 
301. 

REQUESTS FOR PUBLIC COMMENT 

The Treasury and Service request com
ments on issues as to which Government 
entities and their paying agents will need 
guidance in order to implement the re
quirements of section 3402(t). The Trea
sury and Service are particularly interested 
in any comments regarding: 

• How to apply the withholding require
ments to purchases made with credit 
cards or other forms of payment cards; 

• How to apply the withholding require
ments jfthe payee is not subject to U.S. 
tax; 

• How to apply the withholding require
ments to partnerships and other pass
through entities in which a Govern
ment entity is a partner or owner; 

• How to apply the withholding require
ments to Government contractors and 
Subcontractors; 

• The application of the withholding re
quirements to so-called Government 
- Sponsored Entities; 

• The application of the withholding re
quirements to de minimis payments for 
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property or services made by affected 
Government entities; and 

• When and how the withheld amounts 
should be transmitted to the IRS. 

Written comments should be sent to: 
CC:PA:LPD:PR (Notice 2008-38), Room 

5203, Internal Revenue Service, P.O. Box 
7604, Ben Franklin Station, Washington. 
D.C. 20044. Alternatively, comments may 
be hand delivered between the hours of 
8:00 a.m. and 4:00 p.m. Monday to Friday 
to CC:PA:LPD:PR (Notice 2008-38), 
Courier's Desk, Internal Revenue 
Service, 1111 Constitution Avenue, 
NW, Washington, D.C. Comments 
may also be transmitted electronically 
via the following e-mail address: 
Notice. Comments@irscounsel.treas.gov. 
Please include "Notice 2008-38" in 
the subject line of any electronic 
communications. 

All comments will be available for 
public inspection and copying. Because 
Government entities will need guidance 
on compliance with section 3402(t) as 
soon as possible, comments, if any, must 
be received by April 28, 2008. 

DRAFfING INFORMATION 

The principal author of this notice is 
Stephen]. Coleman of the Office of Asso
ciate Chief Counsel (Procedure & Admin
istration). For further information regard
ing this notice, contact Stephen 1. Coleman 
at (202) 622-4910 (not a toll-free call). 

Credit for Increasing Research 
Activities: Filing Address and 
Requirements for Certain 
Claims for Credit or Refund 

Notice 2008-39 

SECTION I. PURPOSE 

This notice prescribes filing rules for 
certain claims arising under section 41 of 
the Code. 

An overpayment of tax for a taxable 
year generated, in whole or in part, by 
the research credit and not taken into ac
count on a taxpayer's original return may 
be taken into account by the timely filing 
of a claim for credit or refund. 
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Under § 6402(a), the Secretary is au

thorized to credit, within the applicable 
period of limitations, an overpayment 

against any liability in respect of an inter
nal revenue tax of the person who made 
the overpayment, and must generally re

fund any balance to that person. Section 
6511 (b)( I) provides that no credit or re
fund shall be allowed or made after the 
expiration of the period of limitation pre
scribed in § 6511 (a), unless a claim for 

credit or refund is filed by the taxpayer 
within such period. 

SECTION 2. CLAIMS FOR CREDIT OR 
REFUND SUBJECT TO THIS NOTICE 

This notice applies to taxpayers re
quired to file Form 1120, U.S. Corporation 
Income Tax Return, with claims for credit 
or refund attributable, in whole or in part, 
to the research credit that (1) were not re
ported on an original return or an amended 
Income Tax Return, filed on or before the 
due date of the original Form 1120, in
cluding extensions, and (2) were not filed 
with the Internal Revenue Service on or 
before March 31, 2008. 

This notice does not apply to those 
claims for credit or refund subject to 
the electronic filing requirements for 
amended returns stated in Treas. Reg. 
§ 301.6011-5. 

SECTION 3. REQUIREMENTS FOR 
CLAIMS FOR CREDIT OR REFUND 
SUBJECT TO THIS NOTICE 

All claims for credit or refund subject 
to this notice shall be filed with the Ogden 
Service Center at the following address: 

Internal Revenue Service Center 
1973 North Rulon White Road 
Ogden, UT 84201 

The claim for credit or refund shall in
dicate at the top "Refund-Research Credit" 
and include a copy of the Form 6765, 
Credit for In('reasing Research Activities 
(if any), filed with the original return and 
an amended Form 6765. 

SECTION 4. EFFECT ON OTHER 
DOCUMENTS 

Notice 2002-44,2002-2 c.B. 39, is su
perseded. 

SECTION 5. CONTACT 
INFORMATION 

For questions regarding this notice. 
contact Paul V. Colleran of the Office of 
Division Counsel (Large and Mid-Size 
Business) at (617) 565-7838 (not a 
toll-free call). 

26 CFR 1.1035-1: Certam exchanges of insuraflfr 
policies. 
(Also Sections 1035 and 72.) 

Rev. Proc. 2008-24 

SECTION 1. PURPOSE 

This revenue procedure addresses the 
tax treatment of certain tax-free exchanges 
of annuity contracts under § 72 and § 1035 
of the Internal Revenue Code. The interim 
guidance provided by Notice 2003-51, 
2003-2 C.B. 361, is superseded. 

SECTION 2. BACKGROUND 

.01 Section 1035(a)(3) provides that no 
gain or loss shall be recognized on the ex
change of an annuity contract for another 
annuity contract. The legislative history 
of § 1035 states that exchange treatment 
is appropriate for "individuals who have 
merely exchanged one insurance policy for 
another better suited to their needs." H.R. 
Rep. No. 1337, 83d Cong., 2d Sess. 
81 (1954). Section 1.1035-1 of the In
come Tax Regulations provides that "the 
exchange, without recognition of gain or 
loss, of an annuity contract for another an
nuity contract under § 1 035(a)(3) is limited 
to cases where the same person or persons 
are the obligee or obligees under the con
tract recei ved in the exchange as under the 
original contract." 

.02 Section 72(e) governs the federal 
tax treatment of distributions from an an
nuity contract that are not received as an 
annuity. Under § 72(e)(2), such amounts 
generally are taxed on an income-first ba
sis. Section 72(e)(l2) provides that all an
nuity contracts issued by the same com
pany to the same policyholder during any 
calendar year are treated as a single annu
ity contract for purposes of § nee). 

.03 Section n(q)(l) imposes a 10 per
cent penalty on withdrawals or surrenders 



of annuity contracts, unless one of the ex
ceptions enumerated in § 72(q)(2) applies. 

.04 In Conway v. Commissioner, III 
T.C. 350 (1998), acq., 1999-2 C.B. xvi, 
the Tax Court held that the direct exchange 
by an insurance company of a portion of 
an existing annuity contract to an unre
lated insurance company for a new annuity 
contract was a tax-free exchange under 
§ 1035. Such a transaction is sometimes 
referred to as a "partial exchange." The 
Internal Revenue Service (Service) ac
quiesced in Conway v. Commissioner. 
1999-2 C.B. xvi. See also Rev. Rul. 
2007-24, 2007-21 LR.B. 1282 (receipt 
of a check under a nonqualified annuity 
contract and endorsement of the check 
to a second company as consideration 
for a second annuity contract treated as 
a distribution under § 72(e), rather than 
as a tax-free exchange under § 1035); 
Rev. Rul. 2003-76, 2003-2 C.B. 355 
(direct transfer of a portion of an annuity 
contract for a new annuity contract treated 
as a tax-free exchange under § 1035); 
Rev. Rul. 2002-75, 2002-2 C.B. 812 
(assignment of an entire annuity contract 
for deposit into a preexisting annuity 
contract treated as a tax-free exchange 
under § 1035). 

.05 Notice 2003-51 provided interim 
guidance on partial exchanges. Specifi
cally, section 4 of the notice stated that 
"the Service, using general principles of 
tax law, will consider all the facts and cir
cumstances to determine whether a par
tial exchange and a subsequent withdrawal 
from, or surrender of, either the surviving 
annuity contract or the new annuity con
tract within 24 months of the date on which 
the partial exchange was completed should 
be treated as an integrated transaction, and 
thus whether the two contracts should be 
viewed as a single contract to determine 
the tax treatment of a surrender or with
drawal under § 72(e)." If however, a tax
payer could demonstrate that one of the 
conditions of § 72(q)(2), or any other sim
ilar life event, such as a divorce or the loss 
of employment, occurred between the par
tial exchange and the surrender or distri
bution, and that the surrender or distribu
tion was not contemplated at the time of 
the partial exchange, the taxpayer would 
not be treated as having entered into the 
surrender or distribution for tax avoidance 
purposes. 

.06 Treasury and the Service have de
termined that it is in the interest of sound 
tax administration to adopt the provi
sions of Notice 2003-51, with changes, 
in the form of a revenue procedure. See 
§601.601(d)(2)(vi) of the Procedure and 
Administration Regulations. In doing so, 
Treasury and the Service have determined 
that the 24-month period referred to in 
section 4 of Notice 2003-51 should be 
shortened to 12 months, and the subjec
tive requirement that certain surrenders 
or distributions not have been "contem
plated" at the time of the exchange should 
be removed. In addition, Treasury and the 
Service have determined it is appropriate 
to make the following clarifications to 
the rules of Notice 2003-51: First, if the 
direct transfer of a portion of an annu
ity contract for a second annuity contract 
does not qualify as a tax-free exchange 
under § 1035 and the rules of this revenue 
procedure, it will be treated as a taxable 
distribution followed by a payment for the 
second contract. Second, the rule treat
ing a transfer as a tax-free exchange if 
one of the § 72(q)(2) conditions is met 
cannot be satisfied based on a payment 
described in §§ 72(q)(2)(D) (distribution 
that is part of a series of substantially 
equal periodic payments) or (I) (distribu
tion under an immediate annuity). See 
Rev. Proc. 2008-3, 2008-1 LR.B. 110, 
section 5.02 (identifying "partial annuiti
zation" as an area under study in which 
rulings or determination letters will not be 
issued until the Service resolves the issue 
through publication). Third, the Service 
will not require aggregation pursuant to 
the authority of § 72(e)(12) or otherwise 
of two contracts that are the subject of a 
tax-free exchange under § 1035 and sec
tion 4.01 of this revenue procedure, even 
if both contracts were issued by the same 
insurance company. 

SECTION 3. SCOPE 

.01 This revenue procedure applies to 
the direct transfer of a portion of the cash 
surrender value of an existing annuity con
tract for a second annuity contract, regard
less of whether the two annuity contracts 
are issued by the same or different compa
nies. 

. 02 This revenue procedure does not ap
ply to transactions (sometimes referred to 

as "partial annuitizations") in which the 
holder of an annuity contract irrevocably 
elects to apply only a portion of the con
tract to purchase a stream of annuity pay
ments under the contract, leaving the re
mainder of the contract to accumulate in
come on a tax-deferred basis. 

SECTION 4. PROCEDURE 

.01 A transfer that is within the scope of 
this revenue procedure will be treated as a 
tax-free exchange under § 1035 if either-

(a) no amounts are withdrawn from, or 
received in surrender of, either of the con
tracts involved in the exchange during the 
12 months beginning on the date on which 
amounts are treated as received as premi
ums or other consideration paid for the 
contract received in the exchange (the date 
of the transfer); or 

(b) the taxpayer demonstrates that 
one of the conditions described by 
§ 72(q)(2)(A), (B), (C), (E), (F), (G), (H) 
or (1), or any similar life event (such as 
divorce or loss of employment), occurred 
between (i) the date ofthe transfer, and (ii) 
the date of the withdrawal or surrender. 

.02 A transfer that is within the scope 
of this revenue procedure but not treated 
under § 4.01 as a tax-free exchange under 
§ 1035 will be treated as a distribution, tax
able under § 72(e), followed by a payment 
for the second contract. 

.03 The Service will not require ag
gregation pursuant to the authority of 
§ 72( e )(12), or otherwise, of two annuity 
contracts that are the subject of a tax-free 
exchange under § 1035 and section 4.01 
of this revenue procedure, even if both 
contracts are issued by the same insurance 
company, but will instead treat the con
tracts as separate annuity contracts. See 
Rev. RuL 2003-76. 

SECTION 5. EFFECTIVE DATE 

This revenue procedure is effective for 
transfers described in section 3 of this rev
enue procedure that are completed on or 
after June 30, 2008. 

SECTION 6. EFFECT ON OTHER 
DOCUMENTS 

Notice 2003-51 is superseded . 
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DRAFTING INFORMATION 

The principal author of this revenue 

procedure is John E. Glover of the Office 

of the Associate Chief Counsel (Financial 
Institutions & Products). For further infor

mation regarding this revenue procedure. 
contact Mr. Glover at (202) 622-3970 
(not a toll-free call). 

26 CFR 6IJ1.2U4: ChlInges III accounting periods lInd 

lIIlIler/wti.\" ofaccollllfing. 

IAI.w Parr I, .~~ 446,461, 481: f..I46-1, 1461-1. 
1.461-4,1.461-5,1.41i/-1.) 

Rev. Proc. 2008-25 

SECTION l. PURPOSE 

This revenue procedure provides a safe 
harbor method of accounting for taxpay
ers using an accrual method of account
ing that incur Federal Insurance Contribu
tions Act (FICA) tax and Federal Unem
ployment Tax Act (FUTA) tax ("payroll 
tax") liabilities for compensation (includ
ing bonuses and vacation pay), and also 
provides procedures for taxpayers to ob
tain the automatic consent of the Commis
sioner of Internal Revenue to change to the 
safe harbor method of accounting. 

SECTION 2. BACKGROUND 

.01 Section 461(a) of the Internal Rev
enue Code provides that the amount of any 
deduction or credit must be taken for the 
taxable year that is the proper taxable year 
under the method of accounting used in 
computing taxable income . 

. 02 Section 1,461-I(a)(2)(i) of the In
come Tax Regulations provides that, un
der an accrual method of accounting, a li
ability is incurred, and generally is taken 
into account for federal income tax pur
poses, in the taxable year in which (I) 
all the events have occurred that establish 
the fact of the liability, (2) the amount of 
the liability can be determined with rea
sonable accuracy. and (3) economic per
formance has occurred with respect to the 
liability (the "all events test"). See also 
* 1.446-1 (c)(l )(ii)(A). 

,03 Section 1.461--4(g)(6) provides 
generally that. if a taxpayer is liable to pay 
a tax. economic performance occurs as the 
tax is paid to the governmental authority 
that imposed it. 
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.04 Section 1,461-5(b)( I) provides a re

curring item exception to the general rule 

of economic performance. Under the re
curring item exception, a liability is treated 
as incurred for a taxable year if: (i) at the 

end of the taxable year, all events have oc
curred that establish the fact of the liabil

ity and the amount can be determined with 
reasonable accuracy; (ii) economic perfor

mance occurs on or before the earlier of 
(a) the date that the taxpayer files a re

turn (including extensions) for the taxable 
year, or (b) the 15th day of the 9th calendar 
month after the close of the taxable year; 
(iii) the liability is recurring in nature; and 
(iv) either the amount of the liability is 
not material or accrual of the liability in 
the taxable year results in better match
ing of the liability against the income to 
which it relates than would result from ac
crual of the liability in the taxable year in 
which economic performance occurs. Sec
tion 1.461-5(b)(5)(ii) provides that, in the 
case of a liability for taxes, the matching 
requirement of the recurring item excep
tion is deemed satisfied. 

.05 Section 3111 imposes a liability on 
employers for their share of FICA taxes 
and § 3301 imposes a liability on employ
ers for FUTA taxes. The employer's por
tion of FICA taxes consists of a compo
nent for old-age, survivors, and disability 
insurance (social security tax) and a com
ponent for hospital insurance tax (Medi
care tax). The social security tax applies 
only to wages paid by an employer to an 
employee during a calendar year not ex
ceeding the contribution and benefit base 
(as determined under section 230 of the 
Social Security Act), which is $ 102,000 
in 2008. Thus, there is a ceiling on the 
wages subject to social security tax. In 
contrast, there is no ceiling on wages sub
ject to the Medicare tax. See §§ 3301, 
3111, and 3121(a). FUTA taxes are im
posed on the first $7,000 of wages paid to a 
covered employee by an employer during 
the calendar year. See § 3301(2). Employ
ers are allowed credits against the FUTA 
tax through participation in state unem
ployment compensation laws. See § 3301 
et seq. 

.06 For many years, Service position 
was that FICA and FUTA taxes for accrual 
method taxpayers were treated as incurred 
only in the taxable year the compensation 
giving rise to the payroll tax liability was 
paid. For example, Rev. Rul. 69-587, 

1969-2 CB. 108, concludes that, under the 

all events test of § 461. an accrual method 

employer generally Illay not deduct pay
roll taxes payable with respect to bonuses 

and vacation pay accrued but unpaid at 
year-end until the taxable year in which the 

bonuses and vacation pay are paid. Simi
larly, Rev. Rul. 74-70, 1974-1 c.a. 116. 
concludes that, under the all events test of 
§ 461, an accrual method employer gener

ally may not deduct its share of FICA taxes 
payable with respect to wages accrued but 
unpaid at year-end until the taxable year 
in which those wages are actually or Con
structively paid. 

The Service's position on the accrual of 
payroll taxes was challenged in litigation, 
The Court of Claims in Eastman Kodak 
Co. v. United States, 534 F.2d 252 (Ct. Cl. 
1976), acq., 1996-2 CB. I, addressed the 
deductibility of FICA and FUTA taxes on 
wages, bonuses, and vacation pay accrued 
in Year I but paid in Year 2. The court 
held, contrary to Rev. Rul. 74-70, that 
the fact of the liability for payroll taxes on 
the wages was established in Year I as an 
automatic consequence of the definite and 
legal obligation to pay the year-end wages. 
However, the court also held that the fact 
of the liability for payroll taxes on bonuses 
and vacation pay was not established in 
Year I because of the uncertainty as of the 
end of Year I that the employee may have 
reached the payroll tax ceiling at the time 
of payment in Year 2. 

.07 Consistent with the court's holding 
in Eastman Kodak, the Service conceded 
the issue of deductibility of payroll taxes 
for year-end wages in Rev. Rul. 96-51, 
1996-2 CB. 36. Rev. Rul. 96-51, which 
revoked Rev. Rul. 74-70, concludes that, 
under the all events test of § 461, an ac
crual method employer may deduct in Year 
I its otherwise deductible payroll taxes im
posed on year-end wages properly accrued 
in Year 1 but paid in Year 2, provided the 
employer satisfies the requirements of the 
recurring item exception in § 1.461-5 with 
respect to those taxes. In Rev. Rul. 96-51, 
the year-end wages were paid before the 
15th day of the 3rd calendar month after 
the end of Year 1 and, thus, were not de
ferred compensation under § 404. Because 
the year-end wages were not deferred com
pensation, Rev Rul. 96-51 does not ad
dress the application of § 404 to payroll 
taxes on deferred compensation. 



·08 Rev. Rul. 2007-12,2007-11 I.R.B. 
685, revoked Rev. Rul. 69-587 and ampli
fiedRev. Rul. 96-51. Rev. Rul. 2007-12 
concludes that if the all events test and re
curring item exception of § 461 are other
wise met, an accrual method taxpayer may 
treat its payroll tax liability as incurred in 
Year 1, regardless of whether the compen
sation to which the liability relates is de
ferred compensation that is deductible un
der § 404 in Year 2. 

.09 The Service and the Department 
of the Treasury recognize that the proper 
accrual of FICA and FUTA tax liabili
ties continues to be an area of uncertainty 
for taxpayers. As noted by the Court of 
Claims in Eastman Kodak. a taxpayer that 
has a fixed liability to pay the compensa
tion to which the payroll taxes relate may 
not know, as of the end of the taxable year, 
whether a particular employee will have 
reached any applicable payroll tax ceiling 
by the time the tax ultimately is paid, rais
ing a question as to when the payroll tax 
liability is fixed. In addition, the ceiling 
limitations no longer exist on the Medicare 
portion of an employer's payroll tax lia
bility, and the ceiling limitations that still 
exist on other portions of an employer's 
payroll tax liability are significantly higher 
than those addressed in Eastman Kodak. 
Therefore, for reasons of administrative 
convenience and to reduce further contro
versy, the Service will not challenge a tax
payer's use of the safe harbor method of 
accounting described in section 4.01 of 
this revenue procedure for payroll taxes on 
compensation. 

.10 Under § 446(b), the Commissioner 
has broad authority to determine whether 
a method of accounting clearly reflects in
come. Section 1.446-1 (c)(2)(ii) provides 
that the Commissioner may authorize a 
taxpayer to adopt or change to a permis
sible method of accounting although the 
method is not specifically described in the 
regulations as permissible if, in the opinion 
of the Commissioner, that method clearly 
reflects income. 

.11 Section 446( e) and § 1.446-
l(e)(2)(i) state that, except as otherwise 
provided, a taxpayer must secure the 
consent of the Commissioner before 
changing a method of accounting 
for federal income tax purposes. 
Section 1.446-1 (e )(3)( ii) authorizes the 
Commissioner to prescribe administrative 
procedures setting forth the limitations. 

terms, and conditions necessary to obtain 
the Commissioner's consent to effect the 
change in method of accounting and to 
prevent amounts from being duplicated or 
omitted. 

.12 Section 481 (a) requires adjustments 
necessary to prevent amounts from be
ing duplicated or omitted by reason of a 
change in method of accounting. 

.13 Rev. Proc. 2002-9,2002-1 C.B. 
327 (as modified and amplified by Rev. 
Proc. 2002-19, 2002-1 C.B. 696, mod
ified and clarified by Announcement 
2002-17, 2002-1 C.B. 561, and ampli
fied, clarified, and modified by Rev. Proc. 
2002-54,2002-2 C.B. 432), provides pro
cedures by which a taxpayer may obtain 
automatic consent to change to a method 
of accounting described in the Appendix 
of Rev. Proc. 2002-9. 

SECTION 3. SCOPE 

This revenue procedure applies to an 
accrual method taxpayer that uses the re
curring item exception under § 1.461-5 for 
its payroll tax liabilities and chooses to ac
count for its payroll tax liabilities using 
the safe harbor method of accounting de
scribed in section 4.01 of this revenue pro
cedure. This revenue procedure does not 
apply to an employee's portion of FICA 
tax imposed under § 310 I and deducted by 
the employer from wages paid to the em
ployee. 

SECTION 4. SAFE HARBOR METHOD 

.01 In General. Under the safe har
bor method of accounting, and solely for 
purposes of the recurring item exception 
provided in § 1.461-5, a taxpayer will 
be treated as satisfying the requirement in 
§ 1.461-5(b)(l)(i) for its payroll tax liabil
ity in the same taxable year in which all 
events have occurred that establish the fact 
of the related compensation liability and 
the amount of the related compensation li
ability can be determined with reasonable 
accuracy. 

.02 Examples. 
(I) Example J. X uses an accrual method of ac

counting. including the use of the recurring item ex
ception, and files its returns on a calendar year ba

sis. X properly changes to the safe harbor method 

of accounting described In section 4.0 I of this rev

enue procedure for its payroll tax liabilities. During 

Year I, A, an employee of X. earns $10.000 of vested 

vacation compensation for services performed dur

ing Year I. X pays the vacation compensation to A 

in February and May of Year 2. X incurs a payroll 

tax liability for the $10.000 vested vacation compen

sation payment. Assume that. as of December 31 of 

Year I, all events have occurred to establish the fact 

of X"S vested vacation compensation liabilitv and the 

amount of the liability is determinable with reason

able accuracy. Under the provisions of this revenue 

procedure, and solely for purposes of applying the reo 

curring item exception. all events neccssary to estab

lish the fact of X's payroll tax liability for the $10.000 

vested vacation compensation will be treated as ha\'

ing occurred in Year I and the amount of the payroll 

tax liability will be treated as being determined with 
reasonable accuracy in Year I. 

(2) Example 2. Y uses an accrual method of ac

counting, including the use of the recurring item ex· 

ception, and files its returns on a calendar year ba

sis. X properly changes to the safe harbor method of 

accounting described in section 4.01 of this revenue 

procedure for ib payroll tax liabilities. On Decem

ber 28 of Year I, Y's board of directors apprO\es a 

bonus pool of $1.000,000 to be paid to Y's employees 

for services provided during Year I. The $1.000.000 

in bonuses is paid to Y's employees on January 5 of 
Year 2. Y incurs a payroll tax liability as a result of 

the $1,000.000 in bonuses paid to its employees. As

sume that. as of December 31 of Year I. all events 
havc occurred to establish the fact of the bonus com

. pensation liability and the amount of the liability is 

determinable with reasonable accuracy. Under the 

proyisions of this revenue procedure, and solely for 

purposes of applying the recurring item exception. 

all events necessary to establish the fact of Y's pay

roll tax liability for the $1,000,000 in bonuses will be 

treated as having occurred in Year I. and the amount 

of the payroll tax liability will be treated as being de

termined with reasonable accuracy in Year I. 

SECTION 5. CHANGE IN METHOD 
OF ACCOUNTING 

.01 In General. A change in the treat
ment of payroll tax liabilities to conform 
to the safe harbor method provided by this 
revenue procedure is a change in method 
of accounting to which the provisions of 
§§ 446 and 481 and the regulations there
under apply. 

.02 Automatic change fa the safe har
bor method. A taxpayer within the scope 
of this revenue procedure that wants to 
change its treatment of payroll tax liabil
ities to conform to the safe harbor method 
of accounting provided in this revenue pro
cedure (including a change to use the re
curring item exception for such payroll 
tax liabilities) must follow the automatic 
change in accounting method provisions of 
Rev. Proc. 2002-9, with the following 
modifications: 

(i) The scope limitations in section 4.02 
of Rev. Proc. 2002-9 do not apply to 
a taxpayer that wants to make the change 
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for its first taxable year ending on or after 
December 31, 2007. 

(ii) For purposes of completing line la 
of Form 3115, Application for Change in 
Accounting Method, the designated auto
matic accounting method change number 
for the change in method of accounting 
provided in this revenue procedure is 
No. 113. 

SECTION 6. EFFECT ON OTHER 
DOCUMENTS 

Rev. Proc. 2002-9 is modified and 
amplified to include this automatic change 
in section 10.02 of the APPENDIX. 
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SECTION 7. EFFECTIVE DATE 

This revenue procedure is effective for 
taxable years ending on or after December 
31, 2007. The Service will not challenge a 
taxpayer's use of the safe harbor method 
of accounting described in this revenue 
procedure on a federal income tax return 
filed before March II, 2008, if the tax
payer meets the requirements of this rev
enue procedure in that taxable year. More
over, if the taxpayer's use of the safe har
bor method on a federal income tax return 
filed before March 11,2008, is an issue un
der consideration in examination, appeals, 

or before a federal court, the issue will not 
be further pursued by the Service. 

DRAFTING INFORMATION 

The principal author of this revenue 
procedure is Martin L. Osborne of the 
Office of Associate Chief Counsel (In. 
come Tax & Accounting). For further 
information regarding this revenue proce. 
dure, contact Martin L. Osborne at (202) 
622-7900 (not a toll-free call). 



Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking and Notice of 
Hearing 

Guidance Under Section 
664 Regarding the Effect 
of Unrelated Business 
Taxable Income on Charitable 
Remainder Trusts 

REG-127391-07 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
and notice of hearing. 

SUMMARY: This document contains pro
posed regulations that provide guidance 
under Internal Revenue Code (Code) sec
tion 664 on the tax effect of unrelated busi
ness taxable income (UBTI) on charita
ble remainder trusts. The proposed regu
lations reflect the changes made to section 
664(c) by section 424(a) and (b) of the Tax 
Relief and Health Care Act of 2006. The 
proposed regulations affect charitable re
mainder trusts that have UBTI in taxable 
years beginning after December 31, 2006. 
This document also provides notice of a 
public hearing on these proposed regula
tions. 

DATES: Written or electronic comments 
must be received by May 6, 2008. Out
lines of topics to be discussed at the public 
hearing scheduled for April II, 2008, must 
be received by March 28, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-l 2739 1-07), 
Room 5203, Internal Revenue Service, PO 
Box 7604, Ben Franklin Station, Wash
ington, DC 20044. Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-I 27391-07), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, NW, 
Washington, DC; or sent electroni
cally via the Federal eRulemaking Por
tal at http://www.regulations.gov (IRS 
REG-l 2739 1-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed 
regulations, Cynthia Morton at (202) 
622-3060; concerning submissions 
of comments, the hearing, and/or ac
cess list to attend the hearing, con
tact Richard Hurst at (202) 622-7180 
(not toll-free numbers) or e-mail at 
Richard.A.Hurst@irscounsel.treas.gov. 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collections of information in this 
notice of proposed rulemaking have been 
submitted to the Office of Management 
and Budget for review in accordance 
with the Paperwork Reduction Act of 
1995 (44 U.S.c. 3507(d». Comments 
on the collection of information should 
be sent to the Office of Management 
and Budget, Attn: Desk Officer 
for the Department of the Treasury, 
Office of Information and Regulatory 
Affairs, Washington, DC 20503, with 
copies to the Internal Revenue Service, 
Attn: IRS Reports Clearance Officer, 
SE:W:CAR:MP:T:T:SP; Washington, DC 
20224. Comments on the collection of 
information should be received by May 6, 
2008. 

Comments are specifically requested 
concerning: 

Whether the proposed collection of in
formation is necessary for the proper per
formance of the functions of the Internal 
Revenue Service, including whether the 
information will have practical utility; 

The accuracy of the estimated burden 
associated with the proposed collection of 
information; 

How the quality, utility, and clarity of 
the information to be collected may be en
hanced; 

How the burden of complying with the 
proposed collection of information may be 
minimized, including through the appli
cation of automated collection techniques 
or other forms of information technology; 
and 

Estimates of capital or start-up costs 
and costs of operation, maintenance, and 
purchase of service to provide information. 

The collection of information in the 
proposed regulation is in §1.664-l(c). 

This information is required to report the 
excise tax imposed by section 664(c) of the 
Code. The likely respondents are trustees 
of charitable remainder trusts. 

Estimated total annual reporting and/or 
recordkeeping burden: 50 hours. 

Estimated average annual burden per 
respondent and/or record keeper: .5 hour. 

Estimated number of respondents 
and/or recordkeepers: 100. 

Estimated annual frequency of re
sponses: Once. 

An agency may not conduct or sponsor, 
and a person is not required to respond to, a 
collection of information unless it displays 
a valid control number assigned by the Of
fice of Management and Budget. 

Books and records relating to a collec
tion of information must be retained as 
long as their contents may become mate
rial in the administration of any internal 
revenue law. Generally, tax returns and tax 
return information are confidential, as re
quired by 26 u.s.c. 6103. 

Background 

For taxable years beginning before 
January I, 2007, section 664( c) provided 
that a charitable remainder trust (whether 
a charitable remainder annuity trust or a 
charitable remainder unitrust) would not 
be exempt from income tax for any year 
in which the trust had any UBTI (within 
the meaning of section 512). Instead, 
such trust was taxed for each such year 
under subchapter J as though it were a 
nonexempt, complex trust. The proposed 
regulations reflect the changes to section 
664(c) made by section 424 of the Tax 
Relief and Health Care Act of 2006 (Act) 
Public Law 109-432, 120 Stat. 2922. 
Section 424(a) of the Act, which applies 
to taxable years beginning after Decem
ber 31, 2006, provides that charitable 
remainder trusts that have UBTI remain 
exempt from Federal income tax. but im
poses a IOO-percent excise tax on their 
UBT!. Pursuant to section 664(c)(2)(A), 
the amount of UBTI is determined pur
suant to section 512. Under section 512, 
UBTI is computed with the modifications 
in section 512(b) including the $1,000 de
duction in section 5l2(b )(12). The excise 
tax imposed under section 664(c)(2)(A) 
is treated as imposed under the excise 
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tax rules that apply to private foundations 

and other tax-exempt organizations, other 

than the rules for abatement of first and 

second-tier taxes (chapter 42, other than 

subchapter E of chapter 42). 

Pursuant to section 664(b), distribu

tions from a charitable remainder trust for 

the year that the annuity or unitrust amount 

is required to be distributed are treated 

in the following order as: (I) Ordinary 

income to the extent of the trust's ordinary 

income for that year and undistributed 

ordinary income for all prior years; (2) 

Capital gains to the extent of the trust's 

capital gain for that year and undistributed 

capital gain for all prior years; (3) Other 

income (for example, tax-exempt income) 

to the extent of the trust's other income for 

that year and undistributed other income 
for all prior years; and (4) Corpus. 

For purposes of determining the char
acter of the distribution made to the ben

eficiary, the charitable remainder trust in

come that is UBn is considered income of 
the trust. Specifically, income of the char

itable remainder trust is allocated among 

the trust income categories in Treasury 
Regulation § 1.664-\ (d)(1) without regard 
to whether any part of that income con

stitutes UBn under section 512. Section 
1.664-1 (d)(1) assigns charitable remain

der trust income to one of three categories 
(ordinary income, capital gains, or other 

income) in the year in which it is required 
to be taken into account by the trust. 

Explanation of Provisions 

The proposed regulations amend the 
regulations under section 664( c) to provide 
that charitable remainder trusts with UBn 
in taxable years beginning after December 
31, 2006, are exempt from Federal in
come tax, but are subject to a 100-percent 
excise tax on the UBn of the charitable 
remainder trust. The proposed regulations 
provide that the excise tax is reported and 
payable in accordance with the appropri
ate forms and instructions. Currently, the 
appropriate form to report and pay the 
excise tax on charitable remainder trusts 
with UBTI is Form 4720, "Return of Cer
tain Excise Tuxes Under Chapters 41 and 
42 of the Internal Rel'enlle Code." The 
rules that apply with respect to charitable 
remainder trusts that have UBTI in taxable 
years beginning before January I, 2007, 

are contained in * 1.664-\ (c) as in effect 
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for taxable years beginning before January 

I, 2007. (See 26 CFR part I §1.664-I(c) 

revised as of April 2, 2007). 

The proposed regulations clarify that, 

consistent with §1.664-I(d)(2), the excise 

tax imposed upon a charitable remainder 

trust with UBn is treated as paid from cor

pus and the trust income that is UBn is in

come of the trust for purposes of determin

ing the character of the distribution made 

to the beneficiary. The proposed regula

tions provide examples illustrating the tax 

effects of UBn on a charitable remainder 

trust for taxable years beginning after De

cember 31, 2006. Finally, the proposed 

regulations amend § 1.664-1 (d)(2) to con

form with section 424 of the Act. 

Proposed Effective Date 

The proposed regulations are proposed 
to be effective for taxable years beginning 

after December 31, 2006. 

Special Analyses 

It has been determined that this notice 

of proposed rulemaking is not a significant 
regulatory action as defined in Executive 

Order 12866. Therefore, a regulatory as
sessment is not required. It has also been 

determined that section 553(b) of the Ad
ministrative Procedure Act (5 U .S.c. chap

ter 5) does not apply to the regulations. It is 
hereby certified that the collection of infor
mation in these regulations will not have a 

significant economic impact on a substan
tial number of small entities. This certifi
cation is based upon the fact that any bur
den on taxpayers is minimal. Accordingly, 
a regulatory flexibility analysis under the 
Regulatory Flexibility Act (5 U.S.C. 601) 
(RFA) is not required. Pursuant to sec
tion 7805(f) of the Code, this notice of pro
posed rulemaking will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
its impact on small business. 

Comments and Public Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written (a signed origi
nal and eight (8) copies) or electronic com

ments that are submitted timely to the IRS. 
The IRS and the Treasury Department re
quest comments on the clarity of the pro
posed rules and how they can be made eas-

ier to understand. All comments will be 
available for public inspection and copy

ing. 

A public hearing has been scheduled for 

April II, 2008, at 10 a.m., in the IRS Au

ditorium, Internal Revenue Service, 1111 

Constitution Avenue, N.W., Washington. 

D.C. Due to building security procedures 

visitors must enter at the Constitution Av. 

enue entrance. In addition, all visitors 

must present photo identification to en. 

ter the building. Because of access reo 

strictions, visitors will not be admitted be. 
yond the immediate entrance area more 

than 30 minutes before the hearing starts. 

For information about having your name 

placed on the building access list to attend 

the hearing, see the FOR FURTHER iN. 
FORMATION CONTACT section of this 
preamble. 

The rules of 26 CFR 601.601 (a)(3) ap

ply to the hearing. Persons who wish to 

present oral comments at the hearing must 

submit electronic or written comments and 

an outline of the topics to be discussed and 

the time to be devoted to each topic (signed 

original and eight (8) copies) by March 

28. 2008. A period of 10 minutes will be 
allotted to each person for making com· 
ments. An agenda showing the scheduling 

of the speakers will be prepared after the 
deadline for receiving outlines has passed. 
Copies of the agenda will be available free 

of charge at the hearing. 

Drafting Information 

The principal author of the pro· 
posed regulations is Cynthia Morton, 

Office of the Associate Chief Counsel 
(Passthroughs and Special Industries). 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part 1 continues to read in part as follows: 

Authority: 26 U.S.C. 7805. * * * 
Par. 2. Section 1.664-1 is amended as 

follows: 
1. In paragraph (a)(I )(i), the last sen

tence is revised and a sentence is added to 
the end of the paragraph. 



2. Paragraph (c) is revised. 
3. In paragraph (d)(2), the fourth sen

tence is revised. 
The revisions and addition read as fol

lows: 

§1.664-1 Charitable remainder trusts. 

(a)* * * (1)* * * (i) * * * A trust cre
ated after July 31, 1969, which is a char
itable remainder trust, is exempt from all 
of the taxes imposed by subtitle A of the 
Code for any taxable year of the trust, ex
cept a taxable year beginning before Jan
uary 1, 2007, in which it has unrelated 
business taxable income. For taxable years 
beginning after December 31,2006, an ex
cise tax, treated as imposed by chapter 42, 
is imposed on charitable remainder trusts 
that have unrelated business taxable in
come. See paragraph (c) of this section. 

* * * * * 
(c) Excise Tax on Charitable Remain

der Trusts-(1) In general. For each tax
able year beginning after December 31, 
2006, in which a charitable remainder an
nuity trust or a charitable remainder uni
trust has any unrelated business taxable in
come, an excise tax is imposed on that trust 
in an amount equal to the amount of such 
unrelated business taxable income. For 
this purpose, unrelated business taxable in
come is as defined in section 512, deter
mined as if part III, subchapter F, chap
ter 1 subtitle A of the Internal Revenue 
Code applied to such trust. Such excise 
tax is treated as imposed by chapter 42 
(other than subchapter E) and is reported 
and payable in accordance with the appro
priate forms and instructions. Such excise 
tax shall be allocated to corpus and, there
fore, is not deductible in determining tax
able income distributed to a beneficiary. 
(See paragraph (d)(2) of this section.) The 
charitable remainder trust income that is 
unrelated business taxable income consti
tutes income of the trust for purposes of 
determining the character of the distribu
tion made to the beneficiary. Income of 
the charitable remainder trust is allocated 
among the charitable remainder trust in
come categories in paragraph (d)( I) of this 
section without regard to whether any part 
of that income constitutes unrelated busi
ness taxable income under section 512. 

(2) Examples. The application of the 
rules in this paragraph (c) may be illus
trated by the following examples: 

Example 1. For 2007, a charitable remainder an
nuity trust with a taxable year beginning on 1 anuary 
I, 2007, has $60,000 of ordinary income, includ
ing $10,000 of gross income from a partnership that 
constitutes unrelated business taxable income to the 
trust. The trust has no deductions that are directly 
connected with that income. For that same year, the 
trust has administration expenses (deductible in com
puting taxable income) of $16,000, resulting in net 
ordinary income of $44,000. The amount of unre
lated business taxable income is computed by taking 
gross income from an unrelated trade or business and 
deducting expenses directly connected with carrying 
on the trade or business, both computed with mod
ifications under section 512(b). Section 512(b)(l2) 
provides a specific deduction of $1,000 in comput
ing the amount of unrelated business taxable income. 
Under the facts presented in this example, there are no 
other modifications under section 512(b). The trust, 
therefore, has unrelated business taxable income of 
$9,000 ($10,000 minus the $1,000 deduction under 
section 512(b)(l2»). Undistributed ordinary income 
from prior years is $12,000 and undistributed capital 
gains from prior years are $50,000. Under the terms 
of the trust agreement, the trust is required to pay an 
annuity of $100,000 for year 2007 to the noncharita
ble beneficiary. Because the trust has unrelated busi
ness taxable income of$9,000, the excise tax imposed 
under section 664(c) is equal to the amount of such 
unrelated business taxable income, $9,000. The char
acter of the $100,000 distribution to the noncharitable 
beneficiary is as follows: $56,000 of ordinary income 
($44,000 from current year plus $12,000 from prior 
years), and $44,000 of capital gains. The $9,000 ex
cise tax is allocated to corpus, and does not reduce 
the amount in any of the categories of income under 
paragraph (d)( I) of this section. At the beginning of 
year 2008, the amount of undistributed capital gains 
is $6,000, and there is no undistributed ordinary in
come. 

Example 2. During 2007, a charitable remainder 
annuity trust with a taxable year beginning on January 
I, 2007, sells real estate generating gain of $40,000. 
Because the trust had obtained a loan to finance part 
of the purchase price of the asset, some of the income 
from the sale is treated as debt-financed income un
der section 514 and thu> constitutes unrelated busi
ness taxable income under section 512. The unre
lated debt-financed income computed under section 
514 is $30,000. Assuming the trust receives no other 
income in 2007, the trust will have unrelated busi
ness taxable income under section 512 of $29,000 
($30,000 minus the $1,000 deduction under section 
512(b)(l2)). Except for section 512(b)(\2), no other 
exceptions or modifications under sections 512-514 
apply when calculating unrelated business taxable in
come based on the facts presented in this example. 
Because the trust has unrelated business taxable in
come of $29,000, the excise tax imposed under sec
tion 664(c) is equal to the amount of such unrelated 
business taxable income, $29,000. The $29,000 ex~ 
cise tax is allocated to corpus, and does not reduce 
the amount in any of the categories of income un
der paragraph (d)(l) of this section. Regardless of 
how the trust's income might be treated under sec
tions 511-514, the entire $40,000 is capital gain for 
purposes of section 664 and is allocated accordingly 
to and within the second of the categories of income 
under paragraph (d)( I) of this section. 

(3) Effective/Applicability date. Para
graph (c) is effective for taxable years be
ginning after December 31, 2006. The 
rules that apply with respect to taxable 
years beginning before January I, 2007, 
are contained in 1.664-1 (c) in effect prior 
to the date these regulations are published 
as final regulations in the Federal Regis
ter. (See 26 CFR part I, §1.664-1(c)(l) 
revised as of April 2, 2007). 

(d) * * * 
(2) * * * All taxes imposed by chapter 

42 of the Code (including without limita
tion taxes treated under section 664( c )(2) 
as imposed by chapter 42) and, for taxable 
years beginning prior to January I, 2007, 
all taxes imposed by subtitle A of the Code 
for which the trust is liable because it has 
unrelated business taxable income, shall be 
allocated to corpus. * * * 
* * * * * 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on March 6, 2008, 
8:45 ".m" and published in the issue of the Federal Register 
for March 7, 2008, 73 F.R. 12313) 

Procedures to Request for 
Public Inspection or Copy a 
501(c)(3) Organization's Form 
990-T, Exempt Organization 
Business Income Tax Return 

Announcement 2008-21 

This document explains the procedures 
the public may use to request the inspec
tion and copying of a section 50l(c)(3) or
ganization'S annual return reporting sec
tion 511 unrelated business income (Form 
990-T). 

The Tax Technical Corrections Act of 
2007, Pub. L. 1l0-ln, H.R. 4839, pro
vides that the Internal Revenue Service is 
required to make Forms 990-T that are 
filed by a section 501 (c )(3) organization 
publicly available for inspection and copy
ing pursuant to section 61 04(b). This pro
vision is effective for returns filed after 
August 17, 2006, the date of enactment 
of the Pension Protection Act of 2006, 
Pub. L. 109-280 (PPA). 

Form 4506-A, Request for Public In
spection or Copy of Exempt or Political 
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Organization IRS Form, is used to request 
from the Internal Revenue Service a copy 
of an exempt or political organization' S 

return, report, or notice pursuant to sec
tion 6104(b). The Form 4506-A does not 
currently contain a check box for a Form 
990-T, although the Internal Revenue Ser
vice is in the process of revising the Form 
4506-A to include this provision. If you 
want to inspect or copy a Form 990-T that 
was filed after August 17. 2006, please 
mail or fax a copy of the Form 4506-A 
to the Internal Revenue Service following 
the instructions for that form. In line 7 of 
the Form 4506-A, however, please write 
in "Form 990-T". Please be advised that 
a CD-ROM will not be available for Form 
990-T returns. The charges listed on Form 
4506-A for copies will apply. 

For further information, contact 
Melinda Williams at 202-283-9467 (not a 
toll-free number). 

Deletions From Cumulative 
List of Organizations 
Contributions to Which 
are Deductible Under Section 
170 of the Code 

Announcement 2008-22 

The Internal Revenue Service has re
voked its determination that the organi
zations listed below qualify as organiza
tions described in sections 501(c)(3) and 
170(c)(2) of the Internal Revenue Code of 
1986. 

Generally, the Service will not disallow 
deductions for contributions made to a 
listed organization on or before the date 
of announcement in the Internal Revenue 
Bulletin that an organization no longer 
qualifies. However, the Service is not 
precluded from disallowing a deduction 
for any contributions made after an or
ganization ceases to qualify under section 
170(c )(2) if the organization has not timely 
filed a suit for declaratory judgment under 
section 7428 and if the contributor (I) had 
knowledge of the revocation of the ruling 
or determination letter, (2) was aware that 
such revocation was imminent, or (3) was 
in part responsible for or was aware of the 
activities or omissions of the organization 
that brought about this revocation. 
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If on the other hand a suit for declara
tory judgment has been timely filed, con
tributions from individuals and organiza
tions described in section 170(c )(2) that 
are otherwise allowable will continue to 
be deductible. Protection under section 
7428(c) would begin on March 31,2008, 
and would end on the date the court first 
determines that the organization is not de
scribed in section 170(c)(2) as more partic
ularly set forth in section 7428(c)(l). For 
individual contributors, the maximum de
duction protected is $1,000, with a hus
band and wife treated as one contributor. 
This benefit is not extended to any indi
vidual, in whole or in part, for the acts or 
omissions of the organization that were the 
basis for revocation. 

Young Lions Foundation 
Sausalito, CA 

Med-School, Inc. 
Warner Robbins, GA 

National Housing Foundation, Inc. 
Schaumburg, IL 

Vernon Parish School Board 
Leesville, VA 

Credit Success Company 
St. Augustine, FL 

Computer Programming Institute 
N. Royalton, OH 

Modifications of Commercial 
Mortgage Loans Held by 
a Real Estate Mortgage 
Investment Conduit (REMIC); 
Hearing 

Announcement 2008-24 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of public hearing on pro
posed rulemaking. 

SUMMARY: This document provides no
tice of public hearing on proposed regu
lations (REG-I 27770-07, 2007-50 I.R.B. 
1171) that would expand the list of permit
ted loan modifications to include certain 
modifications of commercial mortgages. 

DATES: The public hearing is being held 
on Friday, April 4, 2008, at 10:30 a.m. 
The IRS must receive outlines of the topics 

to be discussed at the public hearing by 
Friday. March 14, 2008. 

ADDRESSES: The public hearing is being 
held in the IRS Auditorium, Internal Rev
enue Service Building, 1111 Constitution 
Avenue, NW, Washington, DC 20224. 

Send Submissions to CC:PA:LPD:PR 
(REG-I 27770-07), room 5205, Internal 
Revenue Service, P.O. Box 7604, Ben 
Franklin Station, Washington, DC 20044 
Submissions may be hand-delivered Mon~ 
day through Friday to CC:PA:LPD:PR 
(REG-I 27770-07), Courier's Desk, In
ternal Revenue Service, 1111 Constitu
tion Avenue, NW, Washington, DC, or 
sent electronically via the Federal ernIe
making Portal at www. regulations.gov 
(IRS-REG-127770-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations, 
Diana Imholtz or Susan Thompson Baker 
(202) 622-3930; concerning submissions 
of comments, the hearing and/or to be 
placed on the building access list to at
tend the hearing Funmi Taylor at (202) 
622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

The subject of the public hearing 
is the notice of proposed rulemaking 
(REG-I27770-07) that was published in 
the Federal Register on Friday, Novem
ber 9,2007 (72 FR 63523). 

The rules of 26 CFR 601.601(a)(3) ap
ply to the hearing. Persons who wish to 
present oral comments at the hearing that 
submitted written comments by February 
7, 2008 must submit an outline of the top
ics to be addressed and the amount of time 
to be allotted to each topic (signed original 
and eight (8) copies). 

A period of 10 minutes is allotted to 
each person for presenting oral comments. 
After the deadline for receiving out
lines has passed, the IRS will prepare an 
agenda containing the schedule of speak
ers. Copies of the agenda will be made 
available, free of charge, at the hearing or 
in the Freedom of Information Reading 
Room (FOIA RR) (Room 1621) which 
is located at the 11 th and Pennsylvania 
Avenue, NW, entrance, 111/ Constitution 
Avenue, NW, Washington, DC. 

Because of access restrictions, the IRS 
will not admit visitors beyond the imme
diate entrance area more than 30 minutes 



before the hearing starts. For informa
tion about having your name placed on 
the building access list to attend the hear
ing, see the "FOR FURTHER INFORMA
TION CONTACT" section of this docu
ment. 

LaN ita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration.) 

(Filed by the Office of the Federal Register on March 5, 2008. 
8:45 a.m., and published in the issue of the Federal Register 
for March 6, 2008. 73 F.R. 12041) 

Dependent Child of Divorced 
or Separated Parents or 
Parents Who Live Apart; 
Hearing 

Announcement 2008-26 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of public hearing on pro
posed rulemaking. 

SUMMARY: This document contains a 
notice of public hearing on proposed regu
lations (REG-149856-03, 2007-241.R.B. 
1394) relating to a claim that a child is a 
dependent by parents who are divorced, 
legally separated under a decree of sepa
rate maintenance, agreement, or who live 

apart at all times during the last 6 months 
of the calendar year. 

DATES: The public hearing is being held 
on April 3, 2008, at 10 a.m. The IRS must 
receive outlines of the topics to be dis
cussed at the hearing by March 26, 2008. 

ADDRESSES: The public hearing is be
ing held in Room 2615, Internal Revenue 
Building, 1111 Constitution Avenue, NW, 
Washington, DC. 

Send submissions to: CC:PA:LPD:PR 
(REG-149856-03), room 5203, Internal 
Revenue Service, POB 7604, Ben 
Franklin Station, Washington, DC 20044. 
Submissions may be hand delivered 
Monday through Friday between the hours 
of 8 a.m. and 4 p.m. to CC:PA:LPD:PR 
(REG-l 49856-03), Courier's Desk, 
Internal Revenue Service, 1111 
Constitution Avenue, NW, Washington, 
DC, or sent electronically, via the IRS 
internet site via the Federal eRulemaking 
Portal at http://www.reguLations.gov 
(IRS-REG-149856-03). 

FOR FURTHER INFORMATION: Con
cerning the regulations, Victoria Driscoll 
(202) 622-4920; concerning submissions 
of comments, the hearing, and/or to be 
placed on the building access list to at
tend the hearing Regina Johnson (202) 
622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

The subject of the public hearing 
is the notice of proposed regulations 

(REG-149856-03) that was published in 
the Federal Register on Wednesday, May 
2, 2007 (72 FR 24192). 

The rules of 26 CFR 601.601(a)(3) ap
ply to the hearing. Persons who wish to 
present oral comments at the hearing that 
submitted written comments by July 31, 
2007, must submit an outline of the top
ics to be discussed and the amount of time 
to be devoted to each topic (signed original 
and eight (8) copies). 

A period of 10 minutes is allotted to 
each person for presenting oral comments. 

After the deadline for receiving out
lines has passed, the IRS will prepare an 
agenda containing the schedule of speak
ers. Copies of the agenda will be made 
available, free of charge, at the hearing. 

Because of access restrictions, the IRS 
will not admit visitors beyond the imme
diate entrance area more than 30 minutes 
before the hearing starts. For informa
tion about having your name placed on 
the building access list to attend the hear
ing, see the "FOR FURTHER INFORMA
TION CONTACT" section of this docu
ment. 

LaN ita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration.) 

(Filed by the Office of the Federal Register on March 17. 
2008. 8:45 a.m., and published in the issue of the Federal 
Register for March 18, 2008. 73 F.R J 4417) 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 42.-Low-lncome 
Housing Credit 

rhe adjll-ted applicanle federal ,hort-term. mid

term. and long-rerm rarc, arc ,ct forth i'llr rile 1I111J1th 

01 April2(10X. S,e Rey. Rlii. ~OOX-~(). page 71h. 

Section 199.-lncome 
Attributable to Domestic 
Production Activities 

~o Cf R 1./';<1-3: DomesTiC proiluclioll gms.1 re

ail'!1 

1D. 9381 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

TIPRA Amendments to Section 
199 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains final 
regulations concerning the amendments 
made by the Tax Increase Prevention and 
Reconciliation Act of 2005 to section 199 
of the Internal Revenue Code. The final 
regulations also contain a rule concerning 
the use of losses incurred by members of 
an expanded affiliated group. Section 199 
provides a deduction for income attribut
able to domestic production activities. The 
final regulations affect taxpayers engaged 
in certain domestic production activities. 

DATES: Efjl'ctil'e Date: These regulations 
arc effective on February 15, 200R. 

:\JlJllica/Jility Datc: For dates of appli
cability. see * I.l99-S(i)(5) and (6). 

FOR FURTHER INFORMATION 
CONTACT: Concerning ** I.l99-2(e)(2) 
and 1.199-R( i)( 5 L Paul Handleman or 
David McDonnell. C~02) 622-3040; 
concerning ~*1.199-3(i)(7) and 
I K Land 1.199-5. William Kostak, 
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(202) 622-3060; and concerning 
**1.l99-7(b)(4) and 1.199-S(i)(6), 
Ken Cohen. (202) 622-7790 (not toll-free 
numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

This document provides rules relating 
to the deduction for income attributable 
to domestic production activities under 
section 199 of the Internal Revenue Code 
(Code). Section 199 was added to the 
Code by section 102 of the American 
Jobs Creation Act of 2004 (Public Law 
IOS-357, lIS Stat. 14IS), and amended 
by section 403(a) of the Gulf Opportunity 
Zone Act of 2005 (Public Law 109-\35, 
119 Stat. 25), section 514 of the Tax 
Increase Prevention and Reconciliation 
Act of 2005 (Public Law 109-222, 120 
Stat. 345) (TIPRA). and section 40 I of 
the Tax Relief and Health Care Act of 
2006 (Public Law 109--432, 120 Stat. 
2922). On June 1, 2006, the IRS and 
Treasury Department published final reg
ulations under section 199 (T.D. 9263, 
2006-1 C.B. 1063 [71 FR 3126S]). On 
October 19, 2006, the IRS and Treasury 
Department published final and temporary 
regulations on the TIPRA amendments 
to section 199 (T.D. 9293, 2006-2 C.B. 
957 [71 FR 61662]) and cross-referencing 
proposed regulations (REG-I 27S I 9-06, 
2006-2 C.B. IOn [71 FR 61692]). No 
public hearing was requested or held on 
the proposed regulations. One comment 
responding to the proposed regulations 
was received. After consideration of the 
comment, the proposed regulations are 
adopted as amended by this Treasury de
cision and the corresponding temporary 
regulations are removed. 

General Overview 

Section 199(a)( I) allows a deduction 
equal to 9 percent (3 percent in the case of 
taxable years beginning in 2005 or 2006, 
and 6 percent in the case of taxable years 
beginning in 2007, 200S, or 2009) of the 
lesser of (Al the qualified production ac
tivities income (QPAI) of the taxpayer for 

the taxable year, or (B) taxable income (de
termined without regard to section 199) for 
the taxable year (or, in the case of an indi
vidual, adjusted gross income (AGI). 

Section 199( b)(I) limits the deduction 
for a taxable year to 50 percent of the W-2 
wages paid by the taxpayer during the cal
endar year that ends in such taxable year. 
For this purpose, section 199(b )(2)(A) de
fines the term W-2 wages to mean. with 
respect to any person for any taxable year 
of such person, the sum of the amounts de
scribed in section 6051(a)(3) and (8) paid 
by such person with respect to employ
ment of employees by such person during 
the calendar year ending during such tax
able year. Section 514(a) of TIPRA added 
new section 199(b)(2)(B), which provides 
that the term W-2 wages does not in
clude any amount which is not properly 
allocable to domestic production gross 
receipts (DPGR) for purposes of section 
199( c)( I). Section 199(b )(2)(C) provides 
that the term W-2 wages does not include 
any amount that is not properly included 
in a return filed with the Social Security 
Administration on or before the 60th day 
after the due date (including extensions) 
for the return. 

Pass-thru Entities 

Section 199(d)(l)(A) provides that, in 
the case of a partnership or S corpora
tion, (i) section 199 shall be applied at the 
partner or shareholder level, (ii) each part
ner or shareholder shall take into account 
such person's allocable share of each item 
described in section 199(c)(l)(A) or (B) 

(determined without regard to whether the 
items described in section 199(c)(l)(A) 
exceed the items described in section 
199(c)(l)(B)), and (iii) each partner or 
shareholder shall be treated for purposes 
of section 199(b) as having W-2 wages 
for the taxable year in an amount equal to 
such person's allocable share of the W-2 
wages of the partnership or S corporation 
for the taxable year (as determined under 
regulations prescribed by the Secretary). 

Section 199(d)(l)(B) provides that, in 
the case of a trust or estate, (i) the items 
referred to in section 199(d)(I)(A)(ii) (as 
determined therein) and the W-2 wages 



of the trust or estate for the taxable year 
shall be apportioned between the benefi
ciaries and the fiduciary (and among the 
beneficiaries) under regulations prescribed 
by the Secretary, and (ii) for purposes of 
section 199(d)(2), AGI of the trust or es
tate shall be determined as provided in sec
tion 67(e) with the adjustments described 
in such section. 

Section I 99(d)(1 )(C) provides that the 
Secretary may prescribe rules requiring 
or restricting the allocation of items and 
wages under section 199( d)(l) and may 
prescribe such reporting requirements as 
the Secretary determines appropriate. 

Expanded Affiliated Groups 

Section 199(d)(4)(A) provides that all 
members of an expanded affiliated group 
(EAG) are treated as a single corpora
tion for purposes of section 199. Section 
199(d)(4)(B) provides that an EAG is 
an affiliated group as defined in section 
1504(a), determined by substituting "more 
than 50 percent" for "at least 80 percent" 
each place it appears and without regard 
to section 1504(b)(2) and (4). 

Authority to Prescribe Regulations 

Section 199(d)(9) authorizes the Secre
tary to prescribe such regulations as are 
necessary to carry out the purposes of sec
tion 199, including regulations that pre
vent more than one taxpayer from being al
lowed a deduction under section 199 with 
respect to any activity described in section 
199( c)( 4 )(A)(i). 

Summary of Comments 

For taxable years beginning after May 
17,2006, § 1.199-2T(e)(2)(i) provides that 
the term W-2 wages includes only amounts 
described in § 1.199-2( e)( I) (paragraph 
(e)(l) wages) that are properly allocable 
to DPGR (as defined in §1.199-3) for 
purposes of section 199( c)(1). A taxpayer 
may determine the amount of paragraph 
(e)(l) wages that is properly allocable to 
DPGR using any reasonable method that 
is satisfactory to the Secretary based on all 
of the facts and circumstances. 

Section 1.l99-2T(e)(2)(ii) and (iii) 
provide safe harbors for determining 
the amount of paragraph (e)(1) wages 
that is properly allocable to DPGR. Un
der the wage expense safe harbor in 

§ 1. I 99-2T(e)(2)(ii)(A) for taxpayers us
ing either the section 86l method of cost 
allocation under § 1.199-4(d) or the simpli
fied deduction method under § l.199-4( e), 
a taxpayer may determine the amount of 
paragraph (e)( 1) wages that is properly 
allocable to DPGR by multiplying the 
amount of paragraph (e)(l) wages by the 
ratio of the taxpayer's wage expense in
cluded in calculating QPAI for the taxable 
year to the taxpayer's total wage expense 
used in calculating the taxpayer's taxable 
income (or AGI, if applicable) for the 
taxable year. For purposes of determining 
the amount of wage expense included in 
cost of goods sold (CGS) for this safe 
harbor, § 1.199-2T(e)(2)(ii)(B) provides 
that a taxpayer may determine its wage 
expense included in CGS using any rea
sonable method that is satisfactory to the 
Secretary based on all of the facts and 
circumstances. 

Under the wage expense safe harbor in 
§1.l99-2T(e)(2)(ii)(A), a taxpayer uses 
its wage expense, not W-2 wages, to de
termine the amount of W-2 wages that 
are properly allocable to DPGR. Section 
1.199-2T(e)(2)(ii)(A) defines the term 
wage expense as wages (that is, com
pensation paid by the employer in the 
active conduct of a trade or business to 
its employees) that are properly taken into 
account under the taxpayer's method of 
accounting. 

The commentator suggested that, in 
certain circumstances, it should not be 
necessary for W-2 wages to be paid by 
a taxpayer in order for those wages to 
be properly allocable to DPGR. Specif
ically, the commentator suggested that 
W -2 wages should be treated as properly 
allocable to DPGR if the wages are paid 
to employees that are performing services 
in connection with an activity attributable 
to DPGR. Thus, in the case of partner
ship-shared services, if the employees of 
one partnership perform services that give 
rise to DPGR for another partnership and 
both partnerships have common owner
ship, then some or all of the W-2 wages 
should be treated as properly allocable 
to DPGR. The commentator further sug
gested that W-2 wages should be properly 
allocable to DPGR as long as the owner 
of the pass-thru entity includes in its tax
able income DPGR (as a distributive share 
of another pass-thru entity's DPGR) and 
deducts from its taxable income wages 

paid to employees (those employed by the 
pass-thru entity) whose services created 
that DPGR. 

As an alternative, the commentator 
suggested that owners of certain pass-thru 
entities be permitted to treat non-DPGR 
as DPGR for purposes of determining 
whether W-2 wages are properly allocable 
to DPGR. The commentator suggested that 
the activity attribution rules for qualifying 
in-kind partnerships in § 1.199-3T( i)(7)( i), 
EAG partnerships in § 1.199-3T(i)(8)(ii), 
and EAGs in §1.l99-7(a)(3) be extended 
to pass-thru entities with respect to gross 
receipts attributable to services performed 
by employees of a pass-thru entity if such 
gross receipts are taken into account as an 
item of income on a tax return in which 
the DPGR attributable to those services 
also is reported. The commentator be
lieves the result of such a rule would be 
to recharacterize non-DPGR as DPGR if 
the activities giving rise to the employee 
wages contribute to generating DPGR that 
is reported on the same tax return as the 
wage deduction. Therefore, the pass-thru 
entity with the employees would be treated 
as engaged in a qualifying production 
activity to the extent of the W-2 wages 
and the W -2 wages would be treated as 
properly allocable to DPGR. 

The interplay between the TIPRA 
amendment to section 199(b )(2) and the 
rules for qualifying in-kind partnerships 
under ~ 1.199-3T(i)(7), EAG partnerships 
under § 1.199-3T(i)(8), and EAGs under 
§ 1.199-7 may reduce or eliminate the sec
tion 199 deduction for EAGs and partners 
in qualifying in-kind partnerships if one 
entity uses employees of another entity to 
perform activities giving rise to DPGR. 
In addition, even though § 1.199-3(f) pro
vides rules for contract manufacturing 
and certain government contracts, the 
TIPRA amendment to section 199(b)(2) 
may reduce or eliminate the section 199 
deduction for taxpayers entering into such 
contracts because the contract manufac
turer's W-2 wages are not attributed to the 
taxpayer. 

The commentator's suggestions would 
treat pass-thru entities more favorably 
than non-consolidated EAGs. In general, 
§1.199-7(a) and (b) provides that each 
member of an EAG calculates its own 
taxable income or loss, QPAI, and W-2 
wages, which are then aggregated in deter
mining the EAG's section 199 deduction. 
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After the TJPRA amendment to section 
199(b )(2), to qualify as W -2 wages within 

the meaning of §l.I99-2T(e)(2), para

graph (e)( I) wages must be properly allo

cable to DPGR. Because each member of 
an EAG separately calculates its own items 

before they are aggregated by the EAG, 
the member having the paragraph (e)( I) 

wages must itself have DPGR to which the 
wages are properly allocable in order to 
qualify those wages as W -2 wages. Para
graph (e)(l) wages that are not properly 
allocable to DPGR of the member having 
the paragraph (e)( I) wages do not qual
ify as W-2 wages, even if the paragraph 
(e)( I) wages were paid in connection with 
another member's DPGR activities. Ex
ample 5 in § I. I 99-2T(e)(2)(iv) illustrates 
this point. 

Section 514(b) of TIPRA amended sec
tion 199(d)( I )(A)(iii) regarding a partner's 
or shareholder's share of W-2 wages from 
a partnership or S corporation for taxable 
years beginning after May 17, 2006. Af
ter TIPRA, the section 199(d)(1)(A)(iii) 
rule for determining a partner's or share
holder's share of W-2 wages from a 
pass-thru entity no longer includes the 
second prong of the former two-prong 
standard, by which a partner's or share
holder's share of W-2 wages from the 
partnership or S corporation was limited 
to the lesser of that person's allocable 
share of W-2 wages from the entity or a 
specified percentage of the person's QPAI, 
computed by taking into account only the 
items of the entity allocated to that person 
for the taxable year of the entity. Before 
TIPRA. if the employees of a partner
ship performed services that gave rise to 
DPGR for another entity, but the partner
ship had no DPGR, then under the section 
199(dH 1 )(A)(iii) wage limitation, a part
ner could not take into account any W-2 
wages from the partnership. After TIPRA, 
if the partner uses the section 861 method 
of cost allocation under § 1.199~( d), the 
partner cannot take into account any W-2 
wages from the partnership because the 
W-2 wages do not generate DPGR in the 
partnership. Thus, in the case of part
nership-shared services where the partner 
uses the section 861 method, the TIPRA 
amendment to section 199(b )(2) retains 
the result that the partner cannot take into 
account any W-2 wages from the partner
ship in applying the wage limitation under 
section 199(b)(I). 
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Moreover, the TIPRA amendment 
modified the W-2 wage limitation to nar

row the availability of the section 199 

deduction. The commentator's sugges

tions would allow more taxpayers to claim 
the section 199 deduction and increase 
the amount of the deduction for some tax

payers, which conflicts with the changes 
made by TIPRA. Accordingly, the final 

regulations do not adopt the commenta

tor's suggestions. 
In finalizing § I .199-5, certain clari

fying changes have been made and con
forming clarifications have been made to 

§1.l99-9. 
As described in the preamble to the 

final and temporary regulations on the 
TIPRA amendments to section 199, pub
lished on October 19, 2006 (T.D. 9293, 71 
FR 61662), the combination of the aggre
gation rules for determining the taxable 
income of an EAG in §1.199-7(b)(1) of 
the June 1, 2006 final regulations (T.D. 
9263, 71 FR 31268) and the rules of sec
tion 172 for net operating loss deductions 
could cause the unintended result of the 
same loss being used twice in determin
ing the taxable income limitation under 
section 199(a)(1 )(B). To eliminate this 
unintended result, § 1.199-7T(b)( 4) was 
promulgated to prevent a loss that was 
used in the year it was sustained in de
termining any EAG's taxable income for 
purposes of the taxable income limitation 
under section 199(a)(l)(B) from being 
used again as either a carryover or carry
back to any taxable year in determining the 
taxable income limitation under section 
199(a)(1)(8). No comments were received 
on the provisions of § 1.1 99-7T(b)( 4) and 
those provisions are finalized without 
change. 

Effective/Applicability Dates 

Section 199 applies to taxable years 
beginning after December 31, 2004. Sec
tions I. I 99-2(e)(2), 1.199-3(i)(7) and 
(8), and 1.199-5 are applicable for tax
able years beginning on or after October 
19, 2006 (the effective date of the tem
porary regulations). A taxpayer may 
apply §§1.I99-2(e)(2), 1.199-3(i)(7) and 
(8). and 1.199-5 to taxable years be
ginning after May 17, 2006, and before 
October 19, 2006, regardless of whether 
the taxpayer otherwise relied upon No
tice 2005-14, 2005-1 C.8. 498 (see 

§60 1.60 1 (d)(2)(ii)(b», the provIsions of 

REG-I 05847-05. 2005-2 C.B. 987, or 
§ § 1.199-1 through 1.199-8. Section 
1.1 99-7(b)( 4) is applicable for taxable 
years beginning on or after February IS, 
2008. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula. 

tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 

is not required. It also has been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.c. chapter 5) does 
not apply to this regulation, and because 
the regulation does not impose a collection 
of information on small entities, the Regu
latory Flexibility Act (5 U.S.C. chapter 6) 
does not apply. Pursuant to section 7805(f) 
of the Code, the notice of proposed rule
making preceding this regulation has been 
submitted to the Chief Counsel for Advo
cacy of the Small Business Administration 
for comment on its impact on small busi
ness. 

Drafting Information 

The principal authors of these reg
ulations are Paul Handleman and 
Lauren Ross Taylor, Office of the 
Associate Chief Counsel (Passthroughs 
and Special Industries), IRS. However, 
other personnel from the IRS and 
Treasury Department participated in their 
development. 

* * * * * 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CPR part I is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.199-0 is amended 

by adding new entries for §§ 1.199-2(e)(2), 
1.199-3(i)(7), 1.199-3(i)(8), 1.199-5, and 
1.199-7(b)(4) to read as follows: 

§ 1.199-0 Table of contents. 

* * * * * 



§1.199-2 Wage limitation. 

* * * * * 
(e) * * * 
(2) Limitation on W-2 wages for tax

able years beginning after May 17, 2006, 
the enactment date of the Tax Increase Pre
vention and Reconciliation Act of 2005. 

(i) In general. 
(ii) Wage expense safe harbor. 
(A) In general. 
(B) Wage expense included in cost of 

goods sold. 
(iii) Small business simplified overall 

method safe harbor. 
(iv) Examples. 

* * * * * 

§1.199-3 Domestic production gross 
receipts. 

* * * * * 
(i) * * * 
(7) Qualifying in-kind partnership for 

taxable years beginning after May 17, 
2006, the enactment date of the Tax In
crease Prevention and Reconciliation Act 
of 2005. 

(i) In general. 
(ii) Definition of qualifying in-kind 

partnership. 
(iii) Other rules. 
(iv) Example. 
(8) Partnerships owned by members of 

a single expanded affiliated group for tax
able years beginning after May 17, 2006, 
the enactment date of the Tax Increase Pre
vention and Reconciliation Act of 2005. 

(i) In general. 
(ii) Attribution of activities. 
(A) In general. 
(B) Attribution between EAG partner-

ships. 
(C) Exceptions to attribution. 
(iii) Other rules. 
(iv) Examples. 

* * * * * 

§1.199-5 Application of section 199 
to pass-thru entities for taxable years 
beginning after May 17, 2006, the 
enactment date of the Tax Increase 
Prevention and Reconciliation Act of 
2005. 

(a) In general. 
(b) Partnerships. 

( I) In general. 
(i) Determination at partner level. 
(ii) Determination at entity level. 
(2) Disallowed losses or deductions. 
(3) Partner's share of paragraph (e)(1) 

wages. 
(4) Transition rule for definition of W-2 

wages and for W-2 wage limitation. 
(5) Partnerships electing out of sub-

chapter K. 
(6) Examples. 
(c) S corporations. 
(I) In general. 
(i) Determination at shareholder level. 
(ii) Determination at entity level. 
(2) Disallowed losses and deductions. 
(3) Shareholder's share of paragraph 

(e)(1) wages. 
(4) Transition rule for definition ofW-2 

wages and for W-2 wage limitation. 
(d) Grantor trusts. 
(e) Non-grantor trusts and estates. 
(I) Allocation of costs. 
(2) Allocation among trust or estate and 

beneficiaries. 
(i) In general. 
(ii) Treatment of items from a trust or 

estate reporting qualified production activ
ities income. 

(3) Transition rule for definition ofW-2 
wages and for W-2 wage limitation. 

(4) Example. 
(f) Gain or loss from the disposition of 

an interest in a pass-thru entity. 
(g) No attribution of qualified activities. 

* * * * * 

§1.199-7 Expanded affiliated groups. 

* * * * * 
(b) * * * 
(4) Losses used to reduce taxable in

come of expanded affiliated group. 
(i) In general. 
(ii) Examples. 

* * * * * 

§1.199-8 Other rules. 

* * * * * 
(i) * * * 
(5) Tax Increase Prevention and Recon

ciliation Act of 2005. 
(6) Losses used to reduce taxable in

come of expanded affiliated group. 

* * * * * 

§1.199-1 [Amended] 

Par. 3. Section 1.199-1 is amended by 
removing the language "§ 1.199-9( d)" in 
paragraphs (d)(3)(i) and (ii) and adding the 
language "§ 1.199-5(d) or § 1.199-9(d)" in 
its place. 

Par. 4. Section 1.199-2 is amended 
by revising paragraph (e)(2) to read as fol
lows: 

§ 1.199-2 Wage limitation. 

* * * * * 
(e) * * * 
(2) Limitation on W-2 wages for tax

able years beginning after May 17, 2006, 
the enactment date of the Tax Increase 
Prevention and Reconciliation Act of 
2005-(i) In general. The term W-2 
wages includes only amounts described in 
paragraph (e)(1) of this section (paragraph 
(e)(1) wages) that are properly alloca
ble to domestic production gross receipts 
(DPGR) (as defined in §1.l99-3) for pur
poses of section 199( c)(1). A taxpayer 
may determine the amount of paragraph 
(e) (1 ) wages that is properly allocable to 
DPGR using any reasonable method that 
is satisfactory to the Secretary based on all 
of the facts and circumstances. 

(ii) Wage expense safe harbor-(A) In 
general. A taxpayer using either the sec
tion 861 method of cost allocation under 
§ 1.199-4(d) or the simplified deduction 
method under § 1.199-4( e) may determine 
the amount of paragraph (e)(1) wages that 
is properly allocable to DPGR for a taxable 
year by multiplying the amount of para
graph (e)(l) wages for the taxable year by 
the ratio of the taxpayer's wage expense 
included in calculating qualified produc
tion activities income (QPAI) (as defined 
in § 1.199-1 (c)) for the taxable year to the 
taxpayer's total wage expense used in cal
culating the taxpayer's taxable income (or 
adjusted gross income, if applicable) for 
the taxable year, without regard to any 
wage expense disallowed by section 465, 
469, 704(d), or 1366(d). A taxpayer that 
uses the section 861 method of cost al
location under § 1.199-4(d) or the simpli
fied deduction method under § 1.199-4( e) 
to determine QPAI must use the same ex
pense allocation and apportionment meth
ods that it uses to determine QPAI to allo
cate and apportion wage expense for pur
poses of this safe harbor. For purposes of 
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this paragraph (e)(2)(ii), the term I\'age ex

pense means wages (that is, compensation 
paid by the employer in the active conduct 
of a trade or business to its employees) that 
are properly taken into account under the 
taxpayer's method of accounting. 

(B) Wage expense i/lclllded i/l cos! oj 
goods sold. For purposes of paragraph 
(e)(2)(ii)( A) of this section, a taxpayer may 
determine its wage expense included in 
cost of goods sold (CGS) using any rea
sonable method that is satisfactory to the 
Secretary based on all of the facts and 
circumstances, such as using the amount 
of direct labor included in CGS or using 
section 263A labor costs (as defined in 
§ l.263A-l (h)(4 )(ii)) included in CGS. 

(iii) 5nw{( business simplified over
all method safe harbor. A taxpayer that 
uses the small business simplified overall 
method under § I. 1 99-4(f) may use the 
small business simplified overall method 
safe harbor for determining the amount 

of paragraph (e)( I) wages that is properly 
allocable to DPGR. Under this safe harbor, 
the amount of paragraph (e)(I ) wages that 
is properly allocable to DPGR is equal to 
the same proportion of paragraph (e)( I) 
wages that the amount of DPGR bears to 
the taxpayer's total gross receipts. 

(iv) Examples. The following examples 
illustrate the application of this paragraph 
(e)(2). See ~ 1.199-5(e)( 4) for an example 
of the application of paragraph (e)(2)(ii) 
of this section to a trust or estate. The 
examples read as follows: 

Example 1. Seerioll 861 merhod and 110 EAG. (i) 

fl,el.L X. a Cnited States corporation that is not a 

memher of an expanded affiliated group (EAG) (as 

defined in § 1.199-7) or an affiliated group as de

fined in the regulations under section 861, engages in 

activities that generate both DPGR and non-DPGR. 

X's taxable year ends on April 30. 2011. For X's 

taxahle year ending April 30, 201 L X has $3,000 

of paragraph (e)( I) wages reported on 2010 Forms 

W-2. All of X's production activities that gener

ate DPGR are within Standard Industrial Classifica

tion (SIC) Industry Group AAA (SIC AAA). All of 

DPGR (all from sales of products within SIC AAA) .......... . 

Non-DPGR (all from sales of products within SIC BBB) ....... . 

CGS allocable to DPGR (includes $200 of wage expense) .. . 

CGS allocable to non-DPGR (includes $600 of wage expense) ... 

Section 162 selling expenses (includes $600 of wage expense) .. 

Section 174 R&E-S[C AAA (includes $100 of wage expense) ......... . 

Section 174 R&E-SIC BBB (includes $200 of wage expense) .......... . 

Interest expense (not included in CGS). 

Headquarters overhead expense (includes $100 of wage expense) ... 

X\ taxable income ..... . 

(ii) X\ QPAI. X allocates and apportions its de

ductions to gross income attrihutable to DPGR un

d~r the section 861 method in § 1.199-4(d). [n this 

case. the section 162 selling expenses and overhead 

expense arc definitely related to JIl of X"s gros> in

(orne BJsed on the facts anu circumstances of this 

specific CJ":. Jpportionmcnt of the section 162 sell

ing expenses hetween DPGR and non-DPGR on the 

basis of X"s gross receipts is appropriate. In addition. 

based on the facts and circumstances of this specific 

case. apportionment of the headquarters overhead ex

pense between DPGR and non-DPGR on the basis of 

the sljuare footage of X"s headquarters is appropriate. 

For purposes llfapportioning R&E, X elects to use the 

sales method as described in § 1.861-I7(c). X elects 

to apportion interest expense under the tax book value 

DPGR (JII from sale, of products within SIC AAA) 

CGS allocable to DPGR 

Section 162 seiling expenses ($S'+O x ($J.OOO DPGRJ$6,000 total gross receipts». 

Section 174 R&E-S[C AAA 

Interest expense (not included in CGS) 

(S300 x ($40.000 (X's DPGR assets )/$50,000 (X"s total assets II) 

Headquarters overhead expense ($1 SO x (2.000 square feet attributable to 

DPGR acti,ity/totaI8.000 square fee!) 

X"s QPAI .. . ........... . 

tiiil W-2 Hages X chooses to use the "age ex

pt'nsc sate harhnr under para1!raph (e1l211ill of thiS 

.... ('L'tion Il) d~tL'rminc it:-. \\'-2 \\ <1g('~. J~ ~hn\\ n in the 

foil 0 \1, ing "tcp~ 

(A) Slep one. X determines that $625 of wage 

expense were taken into account in determining its 

QPA[ in paragraph (ii) of this Example 1, as shown in 
the following table: 
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X's production activities that generJte non-DPGR lit 

within SIC Industry Group BBB (SIC BBB). X is able 

to specifically Identify CGS allocable to DPGR and 
to non-DPGR. X incurs $900 of research and experi. 
mentation expenses (R&E) that are deductible under 

section 174. $300 of which are performed With re
spect to SIC AAA and $600 of which are performed 

with respect to SIC BBB. None of the R&E is legally 

mandated R&E as described in § 1.861-17(a)(4) and 
none of the R&E is included in CGS. X incurs sec. 

tion 162 seiling expen~es that are not includible in 

CGS and are definitely related to all of X's gross in

come. For X's taxable year ending April 30. 2011, 

the adjusted basis of X's assets is $50,000, $40.000 

of which generate gross income attributable to DPGR 
and $10,000 of which generate gross income attn but
able to non-DPGR. For X's taxable year ending April 

30. 20 II, the total square footage of X's headquaners 

is 8.000 square feet. of which 2,000 square feet is set 

aside for domestic production activities. For its tax. 

able year ending April 30, 201 LX's taxable income 

is $1,380 based on the following Federal income tax 

items: 

$3,000 

3.000 

(600) 

(1,800) 

(840) 

(300) 

(600) 

(300) 

(180) 

1,380 

method of § 1.861-9T(g). X has $2,400 of gross in

come attributable to DPGR (DPGR of $3,000 - COS 
of $600 allocated based on X's books and records) 

X'S QPA[ for its taxable year ending April 30, 2011, 

is $ I,395, as shown in the following table: 

$3,000 

(600) 

(420) 

(300) 

(240) 

IDl 
1,395 



cos wage expense .... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ............... . $200 

300 

100 

Section 162 seiling expenses wage expense ($600 x ($3.000 DPORJ$6,000 total gross receipts») .. 
Section 174 R&E-SIC AAA wage expense .......................................... . 

Headquarters overhead wage expense ($100 x (2,000 square fcct attributable to DPOR 

activity/8,000 total square feet») ............................................................ . 25 

625 Total wage expense taken into accoLlnt .......................................................... . 

(B) Step /WO. X determines that $1,042 of the 
$3,000 in paragraph (e)(l) wages are properly al\oca-

Step one wage expense 

X's total wage expense for taxable 
year ending April 30. 20 II 

$625 

$1,800 

x 

(iv) Section 199 deduction determination. X's 
tentative deduction under § 1.199-I(a) (section 199 
deduction) is $124 (.09 x (lesser ofQPAI of $1,395 or 
taxable income of $1 ,380)) subject to the wage limi
tation under section 199(b)(I) (W-2 wage limitation) 
of $521 (50% x $1,042). Accordingly. X's section 
199 deduction for its taxable year ending April 30. 
2011, is $124. 

Example 2. Section 861 method and EAG. (i) 

Facts. The facts are the same as in Example J ex
cept that X owns stock in y, a United States corpo
ration, equal to 75% of the total voting power of the 
stock of Y and 80% of the total value of the stock of 
y. X and Y are not members of an affiliated group 
as defined in section 1504(a). Accordingly, the rules 
of §1.861-14T do not apply to X's and V's selling 

ble tu DPOR, and are therefore W-2 wages, as shown 
in the following calculation: 

x X's paragraph (e)(l) wages 

$3,000 $1,042 

expenses, R&E, and charitable contributions. X and 
Yare, however, members of an affiliated group for 
purposes of allocating and apportioning interest ex
pense (see §1.861-IITCd)(6)) and are also members 
of an EAO. Y's taxable year ends April 30, 2011. 
For y's taxable year ending April 30, 2011, Y has 
$2,000 of paragraph (e)(l) wages reported on 2010 
Forms W-2. For V's taxable year ending April 30. 
2011, the adjLlsted basis of Y's assets is $50,000. 
$20,000 of which generate gross income attributable 
to DPOR and $30,000 of which generate gross in
come attributable to non-DPOR. All of Y's activities 
that generate DPOR are within SIC Industry Oroup 
AAA (SIC AAA). All of y's activities that gener
ate non-DPOR are within SIC Industry Group BBB 
(SIC BBB). None of X's and y's sales are to each 

DPOR (all from sales of products within SIC AAA) ... 

Non-DPOR (all from sales of products within SIC BBB). . ............ . 

COS allocated to DPOR (includes $300 of wage expense) ......................... . 

COS allocated to non-DPOR (includes $300 of wage expense) . . . . ............ . 

Section 162 selling expenses (includes $300 of wage expense) ..................... . 

Section 174 R&E-SIC AAA (includes $20 of wage expense) . . . . . ................ . 

other. Y is not able to specifically identify COS allo
cable to DPOR and non-DPGR. In this case, because 
COS is definitely related under the facts and circum
stances to all of Y's gross receipts, apportionment of 
COS between DPOR and non-DPGR based on gross 
receipts is appropriate. For y's taxable year ending 
April 30, 2011, the total square footage of y's head
quarters is 8,000 square feet, of which 2,000 square 
feet is set aside for domestic production activities. Y 

incurs section 162 selling expenses that are not in
cludible in COS and are definitely related to all of 
Y's gross income. For V's taxable year ending April 
30. 2011. Y' s taxable income is $1.710 based on the 
following Federal income tax items: 

Section 174 R&E-SIC BBB (includes $60 of wage expense). . . . . . . ............................... . 

$3,000 
3,000 

0,200) 
(1,200) 

(840) 

(100) 

(200) 

(500) Interest expense (not included in COS and not subject to § 1.861-IOT) ................ . 

Charitable contributions ................................................ . 

Headquarters overhead expense (includes $40 of wage expense) ................. . 
y's taxable income .................................................... . 

(ii) QPAI. (A) X's QPAI. Determination of X'S 

QPAI is the same as in Example 1 except that interest 
is apportioned to gross income attributable to DPOR 

based on the combined adjusted bases of X's and Y's 
assets. See §J.861-1IT(c). Accordingly, X's QPAI 

DPGR (all from sales of products within SIC AAA) .. , . . . . . . . . ............... . 

COS allocated to DPGR ....................................................... . 

Section 162 selling expenses ($840 x ($3.000 DPGRI$6,OOO total gross receipts)) ....... . 

(50) 

(200) 

1,710 

for its taxable year ending April 30, 2011, is $1,455, 
as shown in the following table: 

Section 174 R&E-SIC AAA . . . . . . .. ................. . .................. . 

$3,000 
(600) 

(420) 

(300) 

Interest expense (not included in COS and not subject to § 1.861-IOT) ($300 x ($60,000 (tax book 

value of X's and Y's DPOR assets)/$100,000 (tax book value of X's and Y's total assets») .............. . 

Headquarters overhead expense ($180 x (2,000 square feet attributable to DPOR activityltotal 

8,000 square feet)) ....................................................................... . 

X'S QPAI .................................................................. . 

(180) 

@ 
I,4SS 

(B) Y's QPAl. Y makes the same elections under 
the section 861 method as does X. Y has $1,800 of 

gross income attributable to DPGR (OPGR of $3,000 
- COS of $1,200 allocated based on Y's gross re-

ceipts). Y's QPAI for its taxable year ending April 
30,2011, is $905, as shown in the following table: 
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DPGR lall from sab Df product> II ithin SIC AAA) 

CGS allocated III DPGR ........... . 

Section 162 selling expcn,cs (S840 \ ($3.000 DPGRJ$6.000 total gross receipts)) .. . 

Section IN R&E-SIC AAA . . ................. . 

$3.000 

(1.200) 

(420) 

(100) 

Intere\l apense (not Included in CGS and not subject to ~1.861-IOT) ($500 x ($60.000 (tax book 

lalue of X\ and Y\ DPGR a",eh)!SJl)O.OOO (tax book value of X's and Y's total assets))). (300) 

Charitahk cnntrihutiom Inot included in CGS) ($50 x 1$1.800 gross income attributable to 

DPGR!S3.600 lOtal gro" income)) . . . . . . . . . . . . . . . . . . . . . ........... . (25) 

Head4uarters OIerhead expense I S20() \ 12.000 '4uare feet attributable to DPGR activity/total 
H,OOO ~411arc f~etl) . . . . . . . . . . . . . . . , .... , ... . iiQl 

905 Y's QPAI . .. ...... .. ....... .......... ................. . 

lillllV-2 \I·ugn. (AI X'., W-2Imges. X's W-2 
wages are S 1.042. the same as in £.wmple 1. 

(B) Y'" 1V-2 Imge.l. Y chomes to use the wage 
expense safe harbor under paragraph (c)(21Iii) of this 

,ection to determine its W -2 wages, as shown in the 

following steps: 
I!) Step 0111'. Y detemlines that $480 of wage 

expense were taken into account in determining its 

QPAI in paragraph (ii)(B) of this Example 2. as shown 
in the following table: 

CGS ... age expense .......................................... . $300 

150 

20 
Section 162 selling expenses wage expense ($300 x ($3,000 DPGRJ$6,OOO total gross receipts» .. . 

Section 174 R&E-SIC AAA wage expense. . . . . .................................... . 

Headquarters overhead wage expense 1$40 x (2,000 square feet attributable to DPGR activity! 

H.OOO total square fee!). 

Total wage expense taken into account 

(2) St~p t\l·O. Y determines that $941 of the to DPGR, and are therefore W-2 wages, as shown in 
$2.000 paragraph (e)( I) wages are properly allocable the following calculation: 

Step one wage expense 

Y's total wage expense for taxable 
year ending April 30. 2011 

$-tHO 

$1.020 

x 

(iv I S~cti()n 199 deduction determination. The 
section 199 deduction of the X and Y EAG is deter
mined by aggregatmg the separately determined tax
able income. QPAl, and W-2 wages of X and Y. See 
~ 1.199-7(b) Accordingly. the X and Y EAG's tenta
tive section 199 deduction is $212 <.09 x (lesser of 
combined QPAI of X and Y of $2.360 IX's QPAI 
of $1..+55 plus Y's QPAI of $90S) or combined tax
able incomes of X and Y of $3.090 IX's taxable in-

DPGR ... 

Non-DPGR 

x y's paragraph (e){ I) wages 

$2,000 $941 

come of $1.380 plus y's taxable income of $1,710)) 
subject to the combined W-2 wage limitation of X 
and Y of $992 (50'/( x ($1,042 (X's W-2 wages) + 
$941 IY's W-l wages))). Accordingly, the X and Y 
EAG's section 199 deduction is $212. The $212 is al
located to X and Y in proportion to their QPAI. See 
§I 199-7Ic). 

Example 3. Simplified deduction method. (i) 

FaCls. Z. a corporation that is not a member of an 

CGS allocable to DPGR (Includes S200 of wage expense) ... 

CGS allocable III non-DPGR (includes $600 of wage expense) ...... . 

Expenses, I(",,~,. or deductions (deductionsl (includes $1,000 of wage expense) . 
7.\ taxable income. . . . . . . . . . . .......... . 

10 

480 

EAG, engages in activities that generate both DPGR 
and non-DPGR. Z is able to specifically identify CGS 
allocable to DPGR and to non-DPGR. Z's taxable 
year ends on April 30. 20 II. For Z's taxable year 
ending April 30, 2011, Z has $3,000 of paragraph 
(e)(]) wages reported on 2010 Forms W-2, and Z's 
taxable income is $1,380 based on the following 
Federal income tax items: 

$3,000 

3,000 

(600) 

(1,800) 

(2,220) 

1,380 

(ii) r, QP!!/. Z uses the simplified deduction between DPGR and non-DPGR. Z'S QPAI for its taxable year ending April 30, 2011, is $1,290, as 
method under ~ I. I 9tJ---+(e ) to apportion deductions shown in the following table: 

DPGR 

CGS allocable III DPGR 

Deduction, apportioned to DPGR (52.220 x 1$3.000 DPGRI$6,OOO total gross receipts» 
Z's QPAI 

Illi I II'-..? l\'uge.l. Z cho("es to use the I\age ex
pen,,: sak harhm under PJlagraph le)(21liil of this 

700 2008-1 C.B. 

'iection to determme its W-2 wages, as shown in the 
following steps: 

$3,000 
(600) 

(1,110) 

1,290 

(A) Step one. Z determines that $700 of wage 
expense were taken into account in detennining its 



QPAI in paragraph (ii) of this Example 3, as shown in 
the following table: 

Wage expense included in CGS allocable to DPGR ................................................ . $200 
500 
700 

Wage expense included in deductions ($1,000 in wage expense x ($3,000 DPGRJ$6,OOO total gross receipts» .. 
Wage expense allocable to DPGR ................. _ . ____ ..... ______ . _____________ ... __________ _ 

(B) Step two. Z detennines that $1,167 of the 
$3,000 paragraph (e)(1) wages are properly allocable 

Step one wage expense 

Z's total wage expense for taxable 
year ending April 30, 2011 

$700 

$1,800 

x 

(iv) Section 199 deduction determination. Z's 
tentative section 199 deduction is $116 (.09 x (lesser 
of QPAI of $1,290 or taxable income of $1,380» 
subject to the W-2 wage limitation of $584 (50% x 
$1,167). Accordingly, Z's section 199 deduction for 
its taxable year ending April 30, 20 II, is $116. 

to DPGR, and are therefore W-2 wages, as shown in 
the following calculation: 

x Z's paragraph (e)(l) wages 

$3,000 $1,167 

Example 4. Small business simplified overall 
method. (i) Facts. Z, a corporation that is not a mem
ber of an EAG, engages in activities that generate 
both DPGR and non-DPGR. Z's taxable year ends 
on April 30, 20 II. For Z's taxable year ending April 
30,2011, Z has $3,000 of paragraph (e)(l) wages re-

ported on 2010 Fonns W-2, and Z's taxable income 
is $1,380 based on the following Federal income tax 
items: 

DPGR ................................................................................... . $3,000 
3,000 

(4,620) 

1.380 

Non-DPGR ......................................................... _ ..................... . 

CGS and deductions ................................................ _ ........................ . 

Z's taxable income .......................................................................... . 

(ii) Z's QPA1. Z uses the small business simplified and deductions between DPGR and non-DPGR. Z's 
overall method under § 1.199-4(f) to apportion CGS 

QPAI for its taxable year ending April 30, 2011, is 
$690, as shown in the following table: 

DPGR ................................................................................... . $3,000 
(2,310) 

690 
CGS and deductions apportioned to DPGR ($4,620 x ($3,000 DPGRJ$6,000 total gross receipts» ..... _ .. _ .. . 
Z'sQPAI ........................................................................... _ ..... . 

(iii) W-2 wages. Z's W-2 wages under paragraph 
(e)(2)(iii) of this section are $1,500, as shown in the 
following calculation: 

$3,000 in paragraph (e)(l) wages x ($3,000 DPGRJ$6,000 total gross receipts) .......................... . $1,500 

(iv) Section 199 deduction determination. Z's 
tentative section 199 deduction is $62 (.09 x (lesser of 
QPAI of $690 or taxable income of $1,380)) subject 
to the W-2 wage limitation of $750 (50% x $1,500). 
Accordingly, Z's section 199 deduction for its taxable 
year ending April 30, 2011, is $62. 

Example 5. Corporation uses employees of non
consolidated EAG member. (i) Facts. Corporations S 
and B are the only members of a single BAG but are 
not members of a consolidated group. Sand B are 
both calendar year taxpayers. All the activities de
scribed in this Example 5 take place during the same 
taxable year and they are the only activities of Sand 
B. Sand B each use the section 861 method described 
in § 1.199-4( d) for allocating and apportioning their 
deductions. B is a manufacturer but has only three 
employees of its own. S employs the remainder of the 
personnel who perform the manufacturing activities 
for B. S's only receipts are from supplying employees 
to B. In 2010, B manufactures qualifying production 

property (QPP) (as defined in § 1.199-3Ul( I), using 
its three employees and S's employees, and sells the 
QPP for $10,000,000. B's total CGS and other de
ductions are $6,000,000, including $1,000,000 paid 
to S for the use of S's employees and $100,000 paid 
to its own employees. B reports the $100,000 paid 
to its employees on the 2010 Forms W-2 issued to 
its employees. S pays its employees $800,000 that is 
reported on the 2010 Fonns W-2 issued to the em
ployees. 

(ii) B's W-2 wages. In determining its W-2 
wages, B utilizes the wage expense safe harbor de
scribed in paragraph (e)(2)(ii) of this section. The 
entire $100,000 paid by B to its employees is included 
in B's wage expense included in calculating its QPAI 
and is the only wage expense used in calculating 
B's taxable income. Thus, under the wage expense 
safe harbor described in paragraph (e)(2)(ii) of this 
section, B's W-2 wages are $100,000 ($100,000 
(paragraph (e)(l) wages) x ($100,000 (wage expense 

used in calculating B's QPAI)/$100,000 (wage ex
pense used in calculating B's taxable income))). 

(iii) S's W-2 wages. In detennining its W-2 
wages, S utilizes the wage expense safe harbOi 
described in paragraph (e)(2)(ii) of this section. 
Because S's $1,000,000 in receipts from B do nol 
qualify as DPGR and are S's only gross receipts, 
none of the $800,000 paid by S to its employees is 
included in S's wage expense included in calculating 
its QPAI. However, the entire $800,000 is included 
in calculating S's taxable income. Thus, under the 
wage expense safe harbor described in paragraph 
(e)(2)(ii)(A) of this section, S's W-2 wages are $0 
($800,000 (paragraph (e)(l) wages) x ($0 (wage ex
pense used in calculating S's QPAI)/$800,000 (wage 
expense used in calculating S's taxable income))). 

(iv) Determination of EAG 's section 199 deduc
tion. The section 199 deduction of the S and BEAG 
is determined by aggregating the separately deter
mined taxable income or loss, QPAI, and W-2 wages 
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of Sand 8. See ~Ll99-7(bl 8', taxaole Indlnlt' 

and QPAI arc ~ach S4,O()O.O()O IS llUIOO.lIOO DPGR 

- '.6.1HIIJ.IJOO CGS and oth~r dcduction,1. 5\ ta\

aok Illcome " S200.00ll (Sl.OOll,lIOO gnh' receipb 
- ,,1->00.000 total deduction, I. S', QPAI i, SO ISO 

DPGR - )IJ CGS and other (kdu(tion,l. 8', W-2 

\\ J!,!C' I a' calculated in paragrdph I ii 101' this EWIII' 

1'/1' 51 are) 100.(I()() and S" W -2 wage, (as calcu

lated in para~raph 1111101' thiS E 1/l1II{'/,. 51 arc SO. The 
b\G's tell tam C section I'lL) deduL'tion is S'60.000 

109 \ I k"cr llf L'llillhilled OP:\1 of q.OOO,OOO (8\ 
OPAl of )4.()()O,O()1J + 5', OPAl of 'SOl or cl\lllhlned 

laxaok Income of q.200.000 lB', taxahle income or 
54.000.()01) + S's ta\~lhk inl'llille I,f S200,OOOII) suh

Ject to the W-2 I\age Iill1ltJtion or S:;O.OOO ()O'ir x 

IS IOO.O()(1IB's W-2 \\Jgcsl+ S(1(S\ W-2 \\agesili. 

Accordingl). the S alld B EAG's section 199 deduc
tion fOI 20 lOIS SSO,OOO. The SSO.OOO IS allocated to 

S ,md B in pmportion to their QPAL Sec ~ 1.199-7Icl. 
ReLaIN' S ha' Ill> QPAI. the enlire S5(),()()O i, allo

cated 10 B. 

E\{/IIlp/1' (L Corl'omlion /Ising elllp/orees of 

C(III.I(I//I/(lin/ fAe; 1111'111/>,.1' The fact, are the same 

as III EIIIIII{'/1' .' except that B amI S arc memhers of 
the ,amc consolidated grllup. Ordinarily, as delllon

s!rat~d III F.\(llIlp/1' 5. S\ S l.OOO,OOO of receipt, 
Ilouid not hL' DPGR and its $X()O.OOO paid to its 
employee, would not he W-2 wages (because the 
I;~O(),()OIl l\Ould nut he properly allocahle to DPGR). 

Ho\\ e\ er. hecause Sand B are members of the same 
cOlhollJateJ group, § 1.1502-13Ic II llli) provides 
that the ,eparate entity attrihutes of S\ intercompany 
Itelm or B\ corresponding items, or both. may be 
rcdetermined in order to produce the same effect as 
if Sand B "er~ divisions of a single corporation. If S 
~\Ild B \\ ere di\'isions of a single corporatIOn, Sand B 
\\ ould have QPAI and taxable income of M.200.000 
($IIl.OOO.OOO DPGR received from the sale of the 
QPP - S:;,HOO.OOO CGS and other deductions) and. 
under the wage expeme safe harbor descrihed in 
paragraph (e){2)(ii) of this section, would have 
$900.()()O of W-2 wages ($900.000 (combined para
graph le)l II wage, of S and B) x 1$900,O(}O {wage 
expense used in calculating QPAl)i$900.000 (wage 
expellse 1I,~d in calculating taxahle income))). The 
,ingk c'nrporation \\ ould have a tentative ,cction 199 
deduction cqual to 97< of $4.200.000, or $37H,OOD, 
subjel't to the W-2 wag~ limitation of SOCk of 
),JOO.OOII, or j,4:'10,()()O. Thus, the smgle corporation 
\\ oliid have a section 19<j deduction of $37H.OOO To 
ohtain this same result for the consolidated group. 
S', S 1.00(),OOO of receipts from the intercompany 
tran"lCtion arc redetermined as DPGR. Thus. S's 
S,~()O.()()O paid to its employees are cost, properly 
alloclolc to DPGR and S's W-2 wages are $XOO,OOO. 
.\ccordingly. the c'onsolidated group has QPAI and 
lauhle income of $4.2()O,nOO ($II.O()(),()()O DPGR 

t from the "til' of the QPP and the redetermined in
t,'rc'ol1lpany tran,actionl- $6.X()O.OOO CGS and other 
deduL'lionsl anu W-2 \\agc' of $l)(]O.OOO. The con
,01Ilbl~J ;2fl\UP" scL'lion 199 deduc'tilln is 537R.OOO. 
Ihe sam~ as the single c'llrporation. Howe\·er. for 
purposes of all\lL'ating the ,el·tion 199 deduction 
hcm cen Sand B, the red~termination of S's income 
a' DPGR under ~L1502-131c')( I )Iii is not taken 
Int\' ;!«(lun!. Sec ~ I 19l)-7IdlI5 I. Accordingly. the 
,'\lnsolidated t!roup', entire ,ection 199 deduction of 
';'17X.()()O is allocated to B. 
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§ 1.1 99-2T [Removed] 

Par. 5. Section 1.199-2T is removed. 
Par. 6. Section 1.199-3 is amended by: 
I, Revising the first sentence of para

graph (O( I). 

1 Adding the language 
(i)(S) of this section and" 
language "§ 1. 1 99-9U )" in 
(g)(4)(ii)(B). 

3, Adding the language 
(i)( 7) of this section and" 

"paragraph 
before the 
paragraph 

"paragraph 
before the 

language "§ 1.199-9(i)" in paragraph 
(g)( 4 )(ii)(O). 

4. Revising paragraphs (i)(7) and (8). 

5. Removing the language 
"§ 1.1 99-9(e)" in the last sentence of 
paragraph (m)(6)(iv)(B) and adding the 
language ,.§§ U99-5(e) and 1.199-9(e)" 
in its place. 

6. Revising the second and third sen
tences in paragraph (p). 

The revisions read as follows: 

.§1,199-3 Domestic production gross 

receipts. 

* * * * * 
(f) * * * (I) In general. With the 

exception of the rules applicable to an 
expanded affiliated group (EAG) under 
§ 1.199-7, qualifying in-kind partnerships 
under paragraph (i)(7) of this section 
and §1.199-9(i). EAG partnerships un
der paragraph (i)(8) of this section and 
§ 1.199-9U), and government contracts 
under paragraph (f)(2) of this section. 
only one taxpayer may claim the deduc
tion under § 1.199-1 (a) with respect to 
any qualifying activity under paragraphs 
(e)( 1). (k)( I), and (1)(1) of this section 
performed in connection with the same 
QPP, or the production of a qualified film 
or utilities. * * * 

* * * * * 
(i) * * * 
(7) Qualifving in-kind partnership for 

taxable years beginning after May 17. 
2006. the enactment date of the Tax In
crease Prerention and Reconciliation Act 
of 2005-(i) In general, If a partnership is 
a qualifying in-kind partnership described 
in paragraph (i)(7)(ii) of this section, then 
each partner is treated as having MPGE or 
produced the property MPGE or produced 
by the partnership that is distributed to that 

partner. If a partner of a qualifying in-kind 
partners hi p deri \t~S gross receipts from 
the lease. rental. license. sale. exchange. 
or other disposition of the property that 
was MPGE or produced by the qualifying 
in-kind partnership and distributed to thai 
partner. then. provided such partner is a 
partner of the qualifying in-kind partner. 
ship at the time the partner disposes of 
the property, the partner is treated as Con. 
ducting the MPGE or production activities 
previously conducted by the qualifying 
in-kind partnership with respect to that 
property, With respect to a lease, rental. or 
license, the partner is treated as having dis. 
posed of the property on the date or dates 
on which it takes into account its gross 
receipts derived from the lease, rental, or 
license under its method of accounting. 
With respect to a sale, exchange. or other 
disposition, the partner is treated as hav· 
ing disposed of the property on the date 
it ceases to own the property for Federal 
income tax purposes, even if no gain or 
loss is taken into account. 

(ii) Definition of qualifying in·kind 

partnership. For purposes of this para· 
graph (i)(7), a qualifying in-kind partner

ship is a partnership engaged solely in-
(A) The extraction, refining, or process

ing of oil. natural gas (as described in para
graph (1)(2) of this section), petrochemi· 
cals, or products derived from oil, natural 
gas, or petrochemicals in whole or in sig· 
nificant part within the United States; 

(B) The production or generation of 
electricity in the United States; or 

(e) An activity or industry desig· 
nated by the Secretary by publication 
in the Internal Revenue Bulletin (see 
*601.60 I (d)(2)(ii)(b) of this chapter), 

(iii) Other rules. Except as provided in 
this paragraph (i)(7), a qualifying in-kind 
partnership is treated the same as other 
partnerships for purposes of section 199, 
Accordingly, a qualifying in-kind partner· 
ship is subject to the rules of this section 
regarding the application of section 199 to 

pass-thru entities, including application of 
the section 199(d)(\)(A)(iii) rule for de
termining a partner's share of the amounts 
described in §U99-2(e)(l) (paragraph 
(e)(\) wages) from the partnership under 
§ 1.1 99-5(b )(3). In determining whether a 
qualifying in-kind partnership or its part
ners MPGE QPP in whole or in significant 
part within the United States, see para
graphs (g)(2) and (3) of this section. 



(iv) Example. The following example 
illustrates the application of this paragraph 
(i)(7). Assume that PRS and X are calen
dar year taxpayers. The example reads as 
follows: 

Example. X, Y, and Z are partners in PRS, a 
qualifying in-kind partnership described in paragraph 
(i)(7)(ii) ofthis section. X, Y, and Z are corporations. 
[n 2007, PRS distributes oil to X that PRS delived 

from its oil extraction. PRS incurred $600 of CGS 
extracting the oil distributed to X, and X's adjusted 

basis in the distributed oil is $600. X incurs $200 of 
CGS in refining the oil within the United States. In 
2007, X, while it is a partner in PRS, sells the oil to 

a customer for $1,500. X is treated as having dis
posed of the property on the date it ceases to own 
the property for Federal income tax purposes. Under 
paragraph (i)(7)(i) of this section, X is treated as hav

ing extracted the oil. The extraction and refining of 
the oil each qualify as an MPGE activity under para
graph (e)(l) of this section. Therefore, X's $1,500 of 
gross receipts qualify as DPGR. X subtracts from the 
$1,500 of DPGR the $600 of CGS incurred by PRS 

and the $200 of refining costs it incurred. Thus, X'S 
QPAI is $700 for 2007. 

(8) Partnerships owned by members 
of a single expanded affiliated group for 
taxable years beginning after May 17, 
2006, the enactment date of the Tax In
crease Prevention and Reconciliation Act 
of 2005-(i) In general. For purposes of 
this section, if all of the interests in the 
capital and profits of a partnership are 
owned by members of a single EAG at 
all times during the taxable year of the 
partnership (EAG partnership), then the 
EAG partnership and all members of that 
EAG are treatcd as a single taxpayer for 
purposes of section I 99( c)( 4) during that 
taxable year. 

(ii) Attribution of activities-(A) In 
general. If a member of an EAG (dispos
ing member) derives gross receipts from 
the lease, rental, license, sale, exchange, 
or other disposition of property that was 
MPGE or produced by an EAG partner
ship, all the partners of which are members 
of the same EAG to which the disposing 
member belongs at the time that the dis
posing member disposes of such property, 
then the disposing member is treated as 
conducting the MPGE or production ac
tivities previously conducted by the EAG 
partnership with respect to that property. 
The previous sentence applies only for 
those taxable years in which the disposing 
member is a member of the EAG of which 
all the partners of the EAG partnership are 
members for the entire taxable year of the 
EAG partnership. With respect to a lease, 
rental, or license, the disposing member 

is treated as having disposed of the prop
erty on the date or dates on which it takes 
into account its gross receipts from the 
lease, rental. or license under its method 
of accounting. With respect to a sale, ex
change, or other disposition, the disposing 
member is treated as having disposed of 
the property on the date it ceases to own 
the property for Federal income tax pur
poses, even if no gain or loss is taken into 
account. Likewise, if an EAG partner
ship derives gross receipts from the lease, 
rental, license, sale, exchange, or other 
disposition of property that was MPGE or 
produced by a member (or members) of 
the same EAG (the producing member) 
to which all the partners of the EAG part
nership belong at the time that the EAG 
partnership disposes of such property, then 
the EAG partnership is treated as con
ducting the MPGE or production activities 
previously conducted by the producing 
member with respect to that property. 
The previous sentence applies only for 
those taxable years in which the producing 
member is a member of the EAG of which 
all the partners of the EAG partnership are 
members for the entire taxable year of the 
EAG partnership. With respect to a lease, 
rental, or license, the EAG partnership is 
treated as having disposed of the property 
on the date or dates on which it takes into 
account its gross receipts derived from the 
lease, rental, or license under its method 
of accounting. With respect to a sale, 
exchange, or other disposition, the EAG 
partnership is treated as having disposed 
of the property on the date it ceases to own 
the property for Federal income tax pur
poses, even if no gain or loss is taken into 
account. See paragraph (i)(8)(iv) Example 
3 of this section. 

(B) Attribution between EAG partner
ships. If an EAG partnership (disposing 
partnership) derives gross receipts from 
the lease, rental, license, sale, exchange, 
or other disposition of property that was 
MPGE or produced by another EAG part
nership (producing partnership), then the 
disposing partnership is treated as con
ducting the MPGE or production activi
ties previously conducted by the produc
ing partnership with respect to that prop
erty, provided that each of these partner
ships (the producing partnership and the 
disposing partnership) is owned for its en
tire taxable year in which the disposing 
partnership disposes of such property by 

members of the same EAG. With respect 
to a lease, rental, or license, the dispos
ing partnership is treated as having dis
posed of the property on the date or dates 
on which it takes into account its gross re
ceipts from the lease, rental, or license un
der its method of accounting. With respect 
to a sale, exchange, or other disposition, 
the disposing partnership is treated as hav
ing disposed of the property on the date it 
ceases to own the property for Federal in
come tax purposes, even if no gain or loss 
is taken into account. 

(C) Exceptions to attribution. Attribu
tion of activities does not apply for pur
poses of the construction of real property 
under paragraph (m)( I) of this section and 
the performance of engineering and archi
tectural services under paragraphs (n)(2) 
and (3) of this section, respectively. 

(iii) Other rules. Except as provided in 
this paragraph (i)(8), an EAG partnership 
is treated the same as other partnerships 
for purposes of section 199. Accordingly, 
an EAG partnerShip is subject to the rules 
of this section regarding the application of 
section 199 to pass-thru entities, includ
ing the section 199(d)(1 )(A)(iii) rule under 
§1.l99-5(b)(3). In detennining whether a 
member of an EAG or an EAG partner
ship MPGE QPP in whole or in signifi
cant part within the United States or pro
duced a qualified film or produced utilities 
within the United States, see paragraphs 
(g)(2) and (3) of this section and Example 
5 of paragraph (i)(8)(iv) of this section. 

(iv) Examples. The following examples 
illustrate the rules of this paragraph (i)(8). 
Assume that PRS, X, Y, and Z all are cal
endar year taxpayers. The examples read 
as follows: 

Example 1. Contribution. X and Yare the only 
partners in PRS. a partnership, for PRS' s entire 2007 
taxable year. X and Yare both members of a single 
EAG for the entire 2007 year. In 2007, X MPGE 
QPP within the United States and contributes the 
QPP to PRS. In 2007, PRS sells the QPP for $1 ,000. 
Under this paragraph (i)(8), PRS is treated as having 
MPGE the QPP within the United States, and PRS's 
$1,000 gross receipts constitute DPGR. PRS, X, and 
Y must apply the rules of this section regarding the 
application of section 199 to pass-thru entities with 
respect to the activity of PRS, including the section 
199(d)(\ )(A)(iii) rule for determining a partner's 

share of the paragraph (e)(l) wages from the partner
ship under § 1.l99-5(b)(3). 

Example 2. Sale. X, Y, and Z are the only mem
bers of a single EAG for the entire 2007 year. X and 

Y each own 50% of the capital and profits interests 
in PRS, a partnership, for PRS's entIre 2007 taxable 
year. In 2007, PRS MPGE QPP within the United 
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States and then sells the QPP to X for 56,000, its fair 

market value at the time of the sale. PRS's gross re

ceipts of $6,000 qualify as DPGR. In 2007, X sells 

the QPP to customers for $10,000, incumng selling 

expenses of $2,000. Under paragraph (i)(8)(ii)(A) of 

this section, X is treated as having MPGE the QPP 

within the United States, and X's $10,000 of gross 

receipts qualify as DPGR. PRS, X and Y must ap

ply the rules of this section regardIng the application 

of section 199 to pass-thru entities with respect to 
the activity of PRS, inc luding application of the sec
tion 199(d)( I )(A)(iii) rule for determining a partner's 

share of the paragraph (el( I) wages from the partner
ship under §1.199-5(b)(3). The results would be the 

same if PRS sold the QPP to Z rather than to X. How

ever, if PRS did sell the QPP to Z, and Z was not a 
member of the EAG for PRS's entire taxable year, the 

activities previously conducted by PRS with respect 
to the QPP would not be attributed to Z. and none of 
Z's $10,000 of gross receipts would qualify as DPGR. 

Example 3. Lease. X, Y. and Z are the only mem
bers of a single EAG for the entire 2007 year. X 

and Y each own 50% of the capital and profits in
terests in PRS, a partnership, for PRS's entire 2007 
taxable year. In 2007. PRS MPGE QPP within the 
United States and then sells the QPP to X for $6,000, 
its fair market value at the time of the sale. PRS's 
gross receipts of $6,000 qualify as DPGR. In 2007, X 
rents the QPP it acquired from PRS to customers un

related to X. X takes the gross receipts attributable to 
the rental of the QPP into account under its method 
of accuunting in 2007 and 2008. On July 1.2008, 
X ceases to be a member of the same EAG to which 
Y. the other partner in PRS. belongs. For 2007, X is 
treated as having MPGE the QPP within the United 
States under paragraph (i)(8)(ii)(A) of this section, 
and its gross receipts derived from the rental of the 
QPP qualify as DPGR. For 2008, however, because 
X and y, partners in PRS, are no longer members of 
the same EAG for the entire year, the gross rental re
ceipts X takes intu account in 2008 do not qualify as 
DPGR. 

Example 4. Disrribulion. X and Yare the only 
partners in PRS. a partnership, for PRS's entire 2007 
taxable year. X and Yare both members of a single 
EAG for the entire 2007 year. In 2007, PRS MPGE 
QPP within the United States. incurring $600 ofCGS, 
and then distributes the QPP to X. X's adjusted basis 
in the QPP is $600. X incurs $200 of CGS to further 
MPGE the QPP within the United States. In 2007, 
X sells the QPP for $1,500 to an unrelated customer. 
X is treated as having disposed of the QPP on the 
date it ceases to own the QPP for Federal income 
tax purposes. Under paragraph (i)(8)(ii)(A) of this 
section, X is treated as having MPGE the QPP within 
the United States, and X's $1.500 of gross receipts 
qualify as DPGR. 

Example 5. Mulliple sales. (il Facls. X and Y are 
the only partners in PRS, a partnership, for PRS's en
tire 2007 taxable year. X and Y are both non-consol
idated members of a single EAG for the entire 2007 
year. PRS produces in bulk form in the United States 
the active ingredient for a drug. Assume that PRS's 
own MPGE activity with respect to the active ingre
dient is not substantial in nature, taking into account 
all of the facts and circumstances, and PRS's direct 
labor and overhead to MPGE the active ingredient 
within the United States are $15 and account for 15% 
ofPRS's $100 CGS of the active ingredient. In 2007, 
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PRS sells the active ingredient in bulk form to X. 

X uses the active ingredient to produce the finished 

dosage form drug. Assume that X's own MPGE ac

tivity with respect to the finished dosage form drug 

is not substantial in nature, taking into account all 

of the facts and circumstances, and X's direct labor 

and overhead to MPGE the finished dosage form drug 

within the United States are $12 and account for 10% 

of X's $120 CGS of the drug. In 2007, X sells the 

finished dosage form drug to Y and Y sells the fin

ished dosage form drug to customers. Assume that 
Y's own MPGE activity with respect to the finished 

dosage form drug is not substantial in nature, taking 

into account all of the facts and circumstances, and Y 
incurs $2 of direct labor and overhead and y's CGS 

in selling the finished dosage form drug to customers 

is $130. 
(ii) Analysis. PRS's gross receipts from the sale 

of the active ingredient to X are non-DPGR because 
PRS's MPGE activity is not substantial in nature and 

PRS does not satisfy the safe harbor described in 
paragraph (g)(3) of this section because PRS's di

rect labor and overhead account for less than 20% 
of PRS's CGS of the active ingredient. X's gross 
receipts from the sale of the finished dosage form 
drug to Y are DPGR because X is considered to have 
MPGE the finished dosage form drug in significant 
part in the United States pursuant to the safe harbor 
described in paragraph (g)(3) of this section because 
the $27 ($15 + $12) of direct labor and overhead in
curred by PRS and X equals or exceeds 20% of X's 
total CGS ($120) of the finished dosage form drug 
at the time X disposes of the finished dosage form 
drug to Y. Similarly, y's gross receipts from the sale 
of the finished dosage form drug to customers are 
DPGR because Y is considered to have MPGE the 
finished dosage form drug in significant part in the 
United States pursuant to the safe harbor described in 
paragraph (g)(3) of this section because the $29 ($15 
+ $12 + $2) of direct labor and overhead incurred by 
PRS. X, and Y equals or exceeds 20% of Y's total 
CGS ($130) of the finished dosage form drug at the 
time Y disposes of the finished dosage form drug to 
Y's customers. 

* * * * * 
(p) * * * Thus, partners, including 

partners in partnerships described in 
paragraphs (i)(7) and (8) of this sec
tion and § 1, 199-9(i) and U), may not 
treat guaranteed payments as DPGR. 
See §§1.199-5(b)(6) Example 5 and 
1.199-9(b)(6) Example 5. 

§1.199-3T [Removed] 

Par, 7, Section 1.l99-3T is removed. 
Par, 8, Section 1.199-4 is amended by: 
1. Revising paragraph (d)(5). 
2, Removing the language 

"§1.l99-9(d)" in paragraph (e)(l) and 
adding the language "§ 1.199-5(d) or 
§1.l99-9(d)" in its place. 

3, Revising paragraph (f)(5). 
The revisions read as follows: 

§l.i99-4 Costs allocable to domestic 

production gross receipts. 

* * * * * 
(d) * * * 
(5) Treatment of items from a pass-thru 

entity reporting qualified production 
activities income, If, pursuant to 
§ 1.199-5(e)(2) or § 1.199-9(e)(2), or to 
the authority granted in § 1.199-5(b)(l)(ii) 
or (c)(l)(ii), or §1.199-9(b)(l)(ii) or 
(c)(l)(ii), a taxpayer must combine QPAI 
and W -2 wages from a partnership, 
S corporation, trust (to the extent not 
described in § 1.1 99-5(d) or § 1.1 99-9(d» 
or estate with the taxpayer's total QPAI 
and W-2 wages from other sources, 
then for purposes of apportioning the 
taxpayer's interest expense under this 
paragraph (d), the taxpayer's interest in 
such partnership (and, where relevant 
in apportioning the taxpayer's interest 
expense, the partnership'S assets), the 
taxpayer's shares in such S corporation, or 
the taxpayer's interest in such trust shall 
be disregarded. 

* * * * * 
(f) * * * 
(5) Trusts and estates. Trusts and es

tates under §§1.l99-5(e) and 1.199-9(e) 
may not use the small business simplified 
overall method, 

* * * * * 
Par, 9, Section 1.199-5 is added to read 

as follows: 

§1.199-5 Application of section i99 
to pass-thru entities for taxable years 
beginning after May 17, 2006, the 
enactment date of the Tax increase 
Prevention and Reconciliation Act of 
2005. 

(a) In general, The provisions of this 
section apply solely for purposes of section 
199 of the Internal Revenue Code (Code). 

(b) Partnerships-(1) in general--(j) 
Determination at partner level. The de
duction with respect to the qualified pro
duction activities of the partnership alloW
able under §1.199-1(a) (section 199 de
duction) is detennined at the partner level. 
As a result, each partner must compute its 
deduction separately. The section 199 de
duction has no effect on the adjusted ba
sis of the partner's interest in the part
nership. Except as provided by publi
cation pursuant to paragraph (b)(1 )(U) of 



thIS sectIOn, tor purposes of this section, 
each partner is allocated, in accordance 
with sections 702 and 704, its share of 
partnership items (including items of in
come, gain, loss, and deduction), cost of 
goods sold (CGS) allocated to such items 
of income, and gross receipts that are in
cluded in such items of income, even if 
the partner's share of CGS and other de
ductions and losses exceeds domestic pro
duction gross receipts (DPGR) (as defined 
in § 1.199-3(a». A partnership may spe
cially allocate items of income, gain, loss, 
or deduction to its partners, subject to the 
rules of section 704(b) and the support
ing regulations. Guaranteed payments un
der section 707(c) are not considered al
locations of partnership income for pur
poses of this section. Guaranteed pay
ments under section 707(c) are deductions 
by the partnership that must be taken into 
account under the rules of § l. 199-4. See 
§ 1. 1 99-3(p) and paragraph (b)(6) Example 
5 of this section. Except as provided in 
paragraph (b)(l)(ii) of this section, to de
termine its section 199 deduction for the 
taxable year, a partner aggregates its dis
tributive share of such items, to the extent 
they are not otherwise disallowed by lhe 
Code, with those items it incurs outside the 
partnership (whether directly or indirectly) 
for purposes of allocating and apportion
ing deductions to DPGR and computing 
its qualified production activities income 
(QPAI) (as defined in §1.l99-I(c». 

(ii) Determination at entity level. 
The Secretary may, by publication 
in the Internal Revenue Bulletin (see 
§601.601 (d)(2)(ii)(b) of this chapter), per
mit a partnership to calculate a partner's 
share of QPAI and W -2 wages as defined 
in §l.l99-2(e)(2) (W-2 wages) at the 
entity level, instead of allocating to the 
partner, in accordance with sections 702 
and 704, the partner's share of partner
ship items (including items of income, 
gain, loss, and deduction) and amounts 
described in § 1.199-2( e)(1) (paragraph 
(e)(l) wages). If a partnership does calcu
late QPAI at the entity level-

(A) Each partner is allocated its share 
of QPAI (subject to the limitations of 
paragraph (b)(2) of this section) and W-2 
wages from the partnership, which are 
combined with the partner's QPAI and 
W-2 wages from other sources, if any; 

(B) For purposes of computing the 
partner's QPAI under §§1.l99-1 through 

1.199-8, a partner does not take into ac
count the items from the partnership (for 
example, a partner does not take into 
account items from the partnership in 
determining whether a threshold or de 
minimis rule applies or in allocating and 
apportioning deductions) in calculating its 
QPAI from other sources; 

(C) A partner generally does not recom
pute its share of QPAI from the partnership 
using another method; however, the part
ner might have to adjust its share of QPAI 
from the partnership to take into account 
certain disallowed losses or deductions, or 

the allowance of suspended losses or de
ductions; and 

(D) A partner's distributive share of 
QPAI from a partnership may be less than 
zero. 

(2) Disallowed losses or deduc
tions. Except as provided by publication 
in the Internal Revenue Bulletin (see 
§601.601(d)(2)(ii)(b) of this chapter), 
losses or deductions of a partnership are 
taken into account in computing the part
ner's QPAI for a taxable year only if, and 
to the extent that, the partner's distributive 
share of those losses or deductions from 
all of the partnership's activities is not 
disallowed by section 465, 469, or 704(d), 
or any other provision of the Code. If 
only a portion of the partner's distributive 
share of the losses or deductions from a 
partnership is allowed for a taxable year, 
a proportionate share of those allowed 
losses or deductions that are allocated 
to the partnership's qualified production 
activities, determined in a manner consis
tent with sections 465, 469, and 704(d), 
and any other applicable provision of the 
Code, is taken into account in computing 
QPAI for that taxable year. To the extent 
that any of the disallowed losses or deduc
tions are allowed in a later taxable year 
under section 465, 469, or 704(d), or any 
other provision of the Code, the partner 
takes into account a proportionate share 
of those allowed losses or deductions that 
are allocated to the partnership's qualified 
production activities in computing the 
partner's QPAI for that later taxable year. 
Losses or deductions of the partnership 
that are disallowed for taxable years be
ginning on or before December 31, 2004, 
however, are not taken into account in a 
later taxable year for purposes of com
puting the partner's QPAI for that later 

taxable year, whether or not the losses or 
deductions are allowed for other purposes. 

(3) Partner's share of paragraph (e)( 1) 
wages. Under section 199(d)(I)(A)(iii), a 
partner's share of paragraph (e)(l) wages 
of a partnership for purposes of determin
ing the partner's wage limitation under 
section 199(b)(l) (W-2 wage limitation) 
equals the partner's allocable share of 
those wages. Except as provided by pub
lication in the Internal Revenue Bulletin 
(see §601.60 I (d)(2)(ii)(b) of this chapter), 
the partnership must allocate the amount 
of paragraph (e)(l) wages among the part
ners in the same manner it allocates wage 
expense among those partners. The part
ner must add its share of the paragraph 
(e)(1) wages from the partnership to the 
partner's paragraph (e)(l) wages from 
other sources, if any. The partner (other 
than a partner that itself is a partnership 
or S corporation) then must calculate its 
W-2 wages by determining the amount 
of the partner's total paragraph (e)(l) 
wages properly allocable to DPGR. If the 
partner is a partnership or S corporation, 
the partner must allocate its paragraph 
(e)(1) wages (including the paragraph 
(e)(l) wages from a lower-tier partnership) 
among its partners or shareholders in the 
same manner it allocates wage expense 
among those partners or shareholders. See 
§ 1.199-2(e)(2) for the computation of 
W-2 wages and for the proper allocation 
of any such wages to DPGR. 

(4) Transition rule for definition of W-2 
wages and for W-2 wage limitation. If a 
partnership and any partner in that part
nership have different taxable years, only 
one of which begins after May 17, 2006, 
the definition ofW-2 wages of the partner
ship and the section 199(d)(l)(A)(iii) rule 
for determining a partner's share of wages 
from that partnership is determined under 
the law applicable to partnerships based on 
the beginning date of the partnership's tax
able year. Thus, for example, for the tax
able year of a partnership beginning on or 
before May 17, 2006, a partner's share of 
W-2 wages from the partnership is deter
mined under section 199( d)( I )(A)(iii) as in 
effect for taxable years beginning on or be
fore May 17, 2006, even if the taxable year 
of that partner in which those wages are 
taken into account begins after May 17, 
2006. 

(5) Partnerships electing out of sub
chapter K. For purposes of §§1.l99-1 
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through 1.199-8, the rules of this para
graph (b) apply to all partnerships, in
cluding those partnerships electing under 
section 761 (a) to be excluded, in whole or 
in part, from the application of subchapter 
K of chapter 1 of the Code. 

(6) Examples. The following examples 
illustrate the application of this paragraph 
(b). Assume that each partner has suffi
cient adjusted gross income or taxable in
come so that the section 199 deduction is 

DPGR. 

Non-DPGR. 

CGS .. 

Section 162 selling expenses 

not limited under section 199(a)( 1)(8). As
sume also that the partnership and each of 
its partners (whether individual or corpo
rate) are calendar year taxpayers. The ex
amples read as follows: 

Example 1. SectiOlI 861 method wilh interest ex
pense. (i) Partnership Federal income tax items. X 
and Y. unrelated United States corporations, are each 

50'lr partners in PRS, a partnership that engages in 

production activities that generate both DPGR and 

nlln-DPGR. X and Y share all items of income, gain, 

loss, deduction, and credit equally. Both X and Y 

Interest expense (not included in CGS) ...... . 

(ii) Allocation of PRS's Federal income tax ilems. 
X and Y each receive the following distributive share 

ofPRS's Federal income tax items, as determined un
der the principles of § 1.704-I(b)(1 )(vii): 

are engaged in a trade or business. PRS is not able 

to identify from its books and records cas alloca

ble to DPGR and non-DPGR. In this case, because 

CGS is definitely related under the facts and circum

stances to all of PRS's gross receipts, apponionmem 

of CGS between DPGR and non-DPGR based on 

gross receipts is appropriate. For 2010, the adjusted 

basis of PRS's business assets is $5,000, $4,000 of 

which generate gross income attributable to DPGR 
and $1,000 of which generate gross income attribut

able to non-DPGR. For 2010. PRS has the following 
Federal income tax items: 

$3,000 

3,000 

3,240 

1,200 

300 

Gross income attributable to DPGR ($1,500 (DPGR) - $810 (allocable CGS)) ........................... . $690 

690 

600 

150 

Oross income attributable to non-DPOR ($1,500 (non-DPGR) - $810 (allocable CGS)) 

Section 162 selling expenses .............. . 

Interest expense (not included in CGS) .............. . 

(iii) Determination of QPAI. (A) X's QPAl. Be

cause the section 199 deduction is determined at the 

panner level. X determines its QPAI by aggregat

ing its distributive share of PRS's Federal income 
tax items with all other such items from all other, 

non-PRS-related activities. For 2010, X does not 
have any other such items. For 2010, the adjusted ba
sis of X's non-PRS assets, all of which are investment 

assets, is $10,000. X's only gross receipts for 2010 

are those attributable to the allocation of gross income 
from PRS. X allocates and apportions its deductible 

items to gross income attributable to DPGR under the 
section 861 method of § 1.199-4(d). In this case, the 

section 162 selling expenses are not included in CGS 

and are definitely related to all of PRS's gross in
come. Based on the facts and circumstances of this 

DPGR ................................................................... . 

COS allocable to DPGR .................... . 

specific case, apportionment of those expenses be
tween DPGR and non-DPGR on the basis of PRS's 

gross receipts is appropriate. X elects to apportion 

its distributive share of interest expense under the lax 
book value method of §1.861-9T(g). X'S QPAI for 

2010 is $366, as shown in the following table: 

Section 162 selling expenses ($600 x ($1,500 DPGRI$3,OOO Iota I gross receipts» ........................ . 

$1,500 

(810) 

(300) 

Interest expense (not included in CGS) ($ 150 x ($2,000 (X's share of PRS's DPGR assets)1 

$12,500 (X's non-PRS assets ($10,000) + X's share of PRS assets ($2,500»))) ........................ . @ 
366 X'S QPAI ............ ........... ................................... . 

(B) y's QPAI. (1) For 2010, in addition to the ac
tivities of PRS, Y engages in production activities 
that generate both DPGR and non-DPGR. Y is able 
to identify from its books and records COS allocable 

to DPGR and to non-DPGR. For 2010, the adjusted 
basis of Y's non-PRS assets attributable to its produc
tion activities that generate DPGR is $8,000 and to 
other production activities that generate non-DPGR 

is $2,000. Y has no other assets. Y has the following 

Federal income tax items relating to its non-PRS ac
tivities: 

Gross income attributable to DPGR ($1.500 (DPGR) - $900 (allocable CGS» . . . . . . . . . . . . . . . . . . . . . . . . . . . . $600 

Gross income attributable to non-DPGR ($3,000 (other gross receipts) - $1,620 (allocable CGS» . . 1,380 

Section 162 selling expenses .. . . . . . . . . . . . 540 

Interest expense (not included in CGS) .. 

(2) Y determines its QPAI in the same general 
manner as X. However. because Y has other trade 
or business activities outside of PRS, Y must aggre
gale its distributive share of PRS's Federal income 

tax items with its own such items. Y allocales and 
apportions its deductible ilems to gross income at
tributable to DPGR under the section 861 method 
of § 1.1 99-4(d). In this case. Y's distributi\e share 
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of PRS's section 162 selling expenses, as well as 

those selling expenses from Y's non-PRS activities, 
are definitely related 10 all of its gross income. Based 
on the facts and circumstances of this specific case, 

apportionment of those expenses between DPGR and 

non-DPGR on the basis of Y's gross receipts (includ
ing Y's share of PRS's gross receipts) is appropri

ate. Y elects to apportion its distributive share of in-

90 

terest expense under the tax book value method of 
§ 1.861-9T(g). Y has $1,290 of gross income attribut

able to DPGR ($3,000 DPGR ($1,500 from PRS and 
$1,500 from non-PRS activities) - $I,7IOCGS ($810 
from PRS and $900 from non-PRS activities»). V's 
QPAI for 2010 is $642, as shown in the following ta

ble: 



DPOR ($1.500 from PRS and $1,500 from non-PRS activities). " ................. . 

COS allocable to DPGR ($8 IO from PRS and $900 from non-PRS activities) .......... . 

Section 162 selling expenses ($1,140 ($600 from PRS and $540 from non-PRS 

activities) x $3,000 (S1,500 PRS DPGR + $1,500 non-PRS DPOR)I$7,500 ($3,000 PRS 

$3,000 
(1,710) 

total gross receipts + $4,500 non-PRS total gross receipts)) ....................................... . (456) 

Interest expense (not included in COS) ($240 ($150 from PRS and $90 from non-PRS activities) x $1 O,()()O 

(Y's non-PRS DPOR assets ($8,000) + Y's share of PRS DPOR assets ($2,000)/$12,500 

(Y's non-PRS assets ($10,000) + Y's share of PRS assets ($2,500)) ................................ . !lm 
642 Y's QPAI ................................................................................ . 

(iv) Determination of section 199 deduction. X's 
tentative section 199 deduction is $33 (.09 x $366, 
that is, QPAI determined at the partner level) subject 
to the W-2 wage limitation (50% ofW-2 wages). Y's 
tentative section 199 deduction is $58 (.09 x $642) 
subject to the W-2 wage limitation. 

Example 2. Section 861 method with R&E ex

pense. (i) Pannership Federal income tax items. X 
and Y, unrelated United States corporations each of 
which is engaged in a trade or business, are partners in 
PRS, a partnership that engages in production activ-

ities that generate both DPGR and non-DPGR. Nei
ther X nor Y is a member of an affiliated group. X 
and Y share all items of income, gain, loss, deduction, 
and credit equally. All of PRS's domestic production 
activities that generate DPGR are within Standard 
Industrial Classification (SIC) Industry Oroup AAA 
(SIC AAA). All of PRS's production activities that 
generate non-DPOR are within SIC Industry Oroup 
BBB (SIC BBB). PRS is not able to identify from 
its books and records COS allocable to DPGR and to 
non-DPOR. In this case, because COS is definitely 

related under the facts and circumstances to all of 
PRS's gross receipts, apportionment of COS between 
DPOR and non-DPGR based on gross receipts is ap
propriate. PRS incurs $900 of research and experi
mentation expenses (R&E) that are deductible under 
section 174, $300 of which are performed with re
spect to SIC AAA and $600 of which are performed 
with respect to SIC BBB. None of the R&E is legally 
mandated R&E as described in § 1.861-17(a)(4) and 
none is included in COS. For 2010, PRS has the fol
lowing Federal income tax items: 

DPGR (all from sales of products within SIC AAA) " ............................................. . $3,000 

3,000 

2,400 

840 

300 

600 

Non-DPOR (all from sales of products within SIC BBB) ........................... , ................ . 

COS...................... . ..................................... . 

Section 162 selling expenses .......... , 

Section 174 R&E-SIC AAA .......... . 

Section 174 R&E-SIC BBB ................................................................... . 

(ii) Allocation ofPRS's Federal income tax items. 

X and Y each receive the following distributive share 
ofPRS's Federal income tax items, as determined un
der the principles of § 1.704-l(b)(l)(vii): 

Oross income attributable to DPOR ($1,500 (DPOR) - $600 (CGS» .................... . 

Gross income attributable to non-DPOR ($1,500 (other gross receipts) - $600 (COS» 
Section 162 selling expenses ............. . 

Section 174 R&E-SIC AAA ........... . 

Section 174 R&E-SIC BBB ................................... _ ............... . 

(iii) Detenninarion of QPAl. CAl X's QPAl. Be
cause the section 199 deduction is determined at the 
partner level, X determmes its QPAI by aggregat
ing its distributive share of PRS's Federal income tax 
items with all other such items from all other, non
PRS-related activities. For 2010, X does not have 
any other such tax items. X's only gross receipts for 
2010 are those attributable to the allocation of gross 
income from PRS. As stated, all of PRS's domestic 

production activities that generate DPGR are within 
SIC AAA. X allocates and apportions its deductible 
items to gross income attributable to DPOR under the 
section 861 method of §1.199-4(d). In this case, the 
section 162 selling expenses are definitely related to 
all of PRS's gross income. Based on the facts and 
circumstances of this specific case, apportionment of 
those expenses between DPOR and non-DPOR on 
the basis of PRS's gross receipts is appropriate. For 

DPGR (all from sales of products within SIC AAAl ........... . ................. . 

COS ..................................................................... . 

Section 162 selling expenses ($420 x ($1,500 DPORl$3,OOO total gross receipts) ........ . 

Section 174 R&E-SIC AAA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .......... . 

$900 

900 

420 

150 
300 

purposes of apportioning R&E, X elects to use the 
sales method as described in § 1.861-17(c). Because 
X has no dire!;t sales of products, and because all 
of PRS's SIC AAA sales attributable to X's share 
of PRS's gross income generate DPOR, all of X's 
share of PRS's section 174 R&E attributable to SIC 
AAA is taken into account for purpuses of determin
ing X'S QPAI. Thus, X's total QPAI for 2010 is $540, 
as shown in the following table: 

$1.500 
(600) 

(210) 

~ 
X'sQPAI ................................................................................. . 540 

(B) Y's QPAI. (1) For 2010, in addition to the ac
tivities of PRS, Y engages in domestic production 
activities that generate both DPGR and non-DPOR. 
With respect to those non-PRS activities, Y is not able 

to identify from its books and records COS alloca
ble to DPOR and to non-DPOR. In this case, hecause 
non-PRS COS is definitely related under the facts and 
circumstances to all of Y's non-PRS gross receipts, 

apportionment of non-PRS CGS between DPGR and 
non-DPOR based on Y's non-PRS gross receipts is 
appropriate. For 2010, Y has the following non-PRS 
Federal income tax items: 



DPGR (from sale, of products within SIC AAA). 

DPGR (from sales of products within SIC BBB) ... 

Non-DPGR (from sales of products within SIC BBB) ... . 

CGS (allocated to DPGR within SIC AAA) . . .. . ................ . 

CGS (allocated to DPGR within SIC BBB) .. 

CGS (allocated to non-DPGR within SIC BBB). 

Section 162 selling expenses .............. . 

Section 174 R&E-SIC AAA . 

Section 174 R&E-SIC BBB 

(2) Because Y has DPGR as a result of activities 
outside PRS. Y must aggregate its distnbutive share 
of PRS's Federal income tax items with such items 
from all its other, non-PRS-rclated activities. Y al
locates and apportions its deductible items to gross 
income attributable to DPGR under the section 861 
method of §1.l99-4(d). In this case, the section 162 
selling expenses are definitely related to all of y's 
gross income. Based on the facts and circumstances 
of the specific case, apportionment of such expenses 

between DPGR and non-DPGR on the basis of y's 
gross receipts (including y's share of PRS's gross re
ceipts) is appropriate. For purposes of apportioning 
R&E, Y elects to use the sales method as described in 
§ 1.861-17(c). 

(3) With respect to sales that generate DPGR, Y 

has gross income of $2,400 ($4,500 DPGR ($1,500 
from PRS and $3,000 from non-PRS activities) -
S2,IOO CGS ($600 from sales of products by PRS 
and $1,500 from non-PRS activities». Because all 

DPGR ($4,500 DPGR ($1,500 from PRS and $3,000 from non-PRS activities» .. . 

CGS ($600 from sales of products by PRS and $1 ,SOO from non-PRS activities) .. . 

Section 162 selling expenses ($960 ($420 from PRS + $540 from non-PRS activities) x 

$1.500 
1.500 
3,000 

750 

750 

1,500 

540 
300 

450 

of the sales in SIC AAA generate DPGR. all of Y's 
share of PRS 's section 174 R&E attributable to SIC 
AAA and the section 174 R&E attributable to SIC 
AAA that Y incurs in its non-PRS activities are taken 
into account for purposes of determining Y's QPAI. 
Because only a portion of the sales within SIC BBB 
generate DPGR, only a portion of the section 174 
R&E attributable to SIC BBB is taken into account 
in determining Y's QPAI. Thus, Y's QPAI for 2010 
is $1,282, as shown in the following table: 

$4,500 
(2,100) 

($4,500 DPGRI$9,OOO total gross receipts» ................................................... . (480) 
(450) Section 174 R&E-SIC AAA ($150 from PRS and $300 from non-PRS activities) . . .................. . 

Section 174 R&E-SIC BBB ($750 ($300 from PRS + S4S0 from non-PRS activities) x ($I,SOO DPGRI$6,000 

total gross receipts allocated to SIC BBB ($I,SOO from PRS + $4,500 from non-PRS activities» .... iilll 
1.282 y's QPAI ................ . .... , ............................................... ,. 

(iv) Determination of section 199 deduction. X's 
tentative section 199 deduction is $49 (.09 x 5540, 
that is, QPAI determined at the partner level) subject 
to the W-2 wage limitation (50% ofW-2 wages). y's 
tentative section 199 deduction is $115 (.09 x $1.282) 
subject to the W-2 wage limitation. 

Example 3. Partnership with special allocations. 

(i) In general. X and Yare unrelated corporate part
ners in PRS and each is engaged in a trade or busi
ness. PRS is a partnership that engages in a domes
tic production activity and other activities. In gen
eral, X and Y share all partnership items of income, 
gain, loss, deduction, and credit equally, except that 
80% of the wage expense of PRS and 20% of PRS's 
other expenses are specially allocated to X. Under 
all the facts and circumstances, these special alloca
tions have substantial economic effect under section 
704(b). In the 2010 taxable year, PRS's only wage ex
pense is $2,000 for marketing, which is not included 
in CGS. PRS has $8,000 of gross receipts ($6,000 of 

which is DPGR), $4,000 of CGS ($3.500 of which is 
allocable to DPGR), and $3,000 of deductions (com
prised of S2,000 of wage expense for marketing and 
$1,000 of other expenses). X qualifies for and uses 
the simplified deduction method under *1.199-4(e). 
Y does not qualify to use that method and, therefore, 
must use the section 861 method under * I. I 99-4(d). 
In the 20 I 0 taxable year, X has gross receipts attrib
utable to non-partnership trade or business activities 
of SI,OOO and wage expense of $200. ;-.Jone of X's 
non-PRS gross receipts is DPGR. For purposes of this 
Example 3. with regard to both X and PRS, paragraph 
(el( 1) wages equal wage expense for the 2010 taxable 
year. 
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(Ii) Allocation and apportionment of costs. Under 
the partnership agreement, X's distributive share of 
the Federal income tax items of PRS is $1,250 of 
gross income attributable to DPGR ($3,000 DPGR 
- $1,750 allocable CGS), $750 of gross income at
Iributable to non-DPGR ($1,000 non-DPGR - $2S0 

allocable CGS), and 51,800 of deductions (com
prised of X's special allocations of $1,600 of wage 
expense ($2,000 x 80%) for marketing and $200 of 
other expenses ($1,000 x 20%». Under the simpli· 
fied deduction method, X apportions $ 1 ,200 of other 
deductions to DPGR ($2,000 (51,800 from the part
nership and $200 from non-partnership activities) 
x ($3,000 DPGRI$5,OOO total gross receipts». Ac
cordingly, X'S QPAI is $50 ($3,000 DPGR - $1,750 
CGS - $1,200 of deductions). X has $1,800 of para
graph (e)( 1) wages ($1.600 (X's 80% share) from 
PRS + $200 (X's own non-PRS paragraph (e)O) 
wages». To calculate its W-2 wages, X must deter
mine how much of this $1,800 is properly allocable 
under §1.199-2(e)(2) to X's total DPGR (including 
X's share of DPGR from PRS). Thus. X's tentative 
section 199 deduction for the 2010 taxable year is 
$5 (.09 x $50), subject to the W-2 wage limitation 
(50'7< of X's W-2 wages). 

Example 4. Partnership with no paragraph (e)( 1) 

wages. (i) Facts. A and B, both individuals, are 
partners in PRS. PRS is a partnership that engages 
in manufacturing activIties that generate both DPGR 
and non-DPGR. A and B share all items of income, 
gain. loss, deduction, and credit equally. For the 
20 I 0 taxable year. PRS has total gross receipts of 
$2,000 ($\.000 of which is DPGR), CGS of $400 
and deductions of $800. PRS has no paragraph 
(e)( I) wages. Each partner's distributive share of 

PRS's Federal income tax items is $500 DPGR, $500 
non-DPGR, $200 CGS, and $400 of deductions. 
A has trade or business activities outside of PRS 
(non-PRS activities). With respect to those activities, 
A has total gross receipts of $1.000 ($500 of which 
is DPGR), CGS of $400 (including $50 of paragraph 
(e)(1) wages), and deductions of $200 for the 2010 
taxable year. B has no trade or business activities 
outside of PRS. A and B each use the small business 
simplified overall method under § 1.199-4(1). 

(ii) A's QPAl. A's total CGS and deductions 
apportioned to DPGR equal $600 (($1,200 ($200 
PRS CGS + $400 non-PRS CGS + $400 PRS deduc
tions + $200 non-PRS trade or business deductions» 
x ($1,000 total DPGR ($SOO from PRS + $500 
from non-PRS activities)/$2,OOO total gross receipts 
($1,000 from PRS + $ 1 ,000 from non-PRS activ
ities»), Accordingly, A's QPAI is $400 ($\'OOO 
DPGR ($SOO from PRS + $500 from non-PRS activ
ities) - $600 CGS and deductions). 

(iii) A's W-2 wages and section 199 deduction. 

A has $50 of paragraph (e)(l) wages ($0 from PRS 
+ $50 from A's non-PRS activities). To calculate 
A's W-2 wages, A determines, under a reasonable 
method satisfactory to the Secretary, that $40 of this 
$50 is properly allocable under § 1.199-2(e)(2) to A's 
DPGR from PRS and non-PRS activities. A's tenta
tive section 199 deduction is $36 (.09 x $400), sub
ject to the W-2 wage limitation of $20 (50% of W-2 
wages of $40). Thus, A's section 199 deduction is 
$20. 

(iv) B '5 QPAI and section 199 deduction. B's 
CGS and deductions apportioned to DPGR equal 
$300 (($200 PRS CGS + $400 PRS deductions) x 
($SOO DPGR from PRS 1$1,000 total gross receipts 



from PRS)). Accordingly, B's QPAI is $200 ($500 
DPGR - $300 CGS and deductions). B's tentative 
section 199 deduction is $18 (.09 x $200). subject to 
the W-2 wage limitation. In this case, however, the 
limitation is $0, because B has no paragraph (e)(I) 
wages. Thus, B's section 199 deduction is $0, 

Example 5. Guaranteed paymenl. (iJ Facts. The 
facts are the same as in Example 4, except that in 
2010 PRS also makes a guaranteed payment of $200 
to A for services rendered by A (see section 707(c)), 
and PRS incurs $200 of wage expense for employ
ees' salary, which is included WIthin the $400 of CGS 
(in this case the wage expense of $200 equals PRS's 
paragraph (el(l) wages), The guaranteed payment 
is taxable to A as ordinary income and is properly 
deducted by PRS under section 162. Pursuant to 
§1.I99-3(p), A may not treat allY part of this pay
ment as DPGR. Accordingly, PRS has total gross re
ceipts of$2,000 ($1,000 of which is DPGR), CGS of 
$400 (including $200 of wage expense) and deduc
tions of $1,000 (including the $200 guaranteed pay
ment) for the 2010 taxable year. Each partner's dis
tributive share of the items of the partnership is $500 
DPGR, $500 non-DPGR, $200 CGS (including $100 
of wage expense), and $500 of deductions, 

(ii) A's QPAI and W-2 wages. A's total CGS and 
deductions apportioned to DPGR equal $591 ($1,300 
($200 PRS CGS + $400 non-PRS CGS + $500 PRS 
deductions + $200 non-PRS trade or business de
ductions) x ($1,000 total DPGR ($500 from PRS + 
$500 from non-PRS activities)/$2,200 total gross re
ceipts ($1.000 from PRS + $200 guaranteed payment 
+ $1,000 from non-PRS activities»)). Accordingly, 
A's QPAI is $409 ($1,000 DPGR - $591 CGS and 
other deductions), A's total paragraph (el( 1) wages 
are $150 ($100 from PRS + $50 from non-PRS ac
tivities). To calculate its W-2 wages, A must deter
mine how much of this $150 is properly allocable un
der §1.l99-2(e)(2) to A's total DPGR from PRS and 
non-PRS activities. A's tentative section 199 deduc
tion is $37 (.09 x $409), suhject to the W-2 wage lim
itation (50% of W-2 wages). 

(iii) B's QPAl and W-2 wages, B's QPAI is $150 
($500 DPGR - $350 CGS and other deductions). 
B has $100 of paragraph (e)O) wages (all from 
PRS). To calculate its W-2 wages, B must determine 
how much of this $100 is properly allocable under 
§1.I99-2(e)(2) to B's total DPGR. B's tentative 
section 199 deduction is $14 (,09 x $150), subject to 
the W-2 wage limitation (50% of B's W-2 wages), 

(c) S corporations-(l) In general-(i) 
Determination at shareholder level, The 
section 199 deduction with respect to the 
qualified production activities of an S cor
poration is detennined at the shareholder 
level. As a result, each shareholder must 
compute its deduction separately, The sec
tion 199 deduction has no effect on the ad
justed basis of a shareholder's stock in an 
S corporation, Except as provided by pub
lication pursuant to paragraph (c)(l)(ii) of 
this section, for purposes of this section, 
each shareholder is allocated, in accor
dance with section 1366, its pro rata share 
of S corporation items (including items of 
income, gain, loss, and deduction), CGS 

allocated to such items of income, and 
gross receipts included in such items of in
come, even if the shareholder's share of 
CGS and other deductions and losses ex
ceeds DPGR. Except as provided by pub
lication under paragraph (c)(1 )(ii) of this 
section, to detennine its section 199 deduc
tion for the taxable year, the shareholder 
aggregates its pro rata share of such items, 
to the extent they are not otherwise disal
lowed by the Code, with those items it in
curs outside the S corporation (whetherdi
rectly or indirectly) for purposes of allocat
ing and apportioning deductions to DPGR 
and computing its QPAI. 

(ii) Determination at entity level, 
The Secretary may, by publication 
in the Internal Revenue Bulletin (see 
§601.601(d)(2)(ii)(b) of this chapter), per
mit an S corporation to calculate a share
holder's share of QPAI and W-2 wages at 
the entity level, instead of allocating to the 
shareholder, in accordance with section 
1366, the shareholder's pro rata share of 
S corporation items (including items of 
income, gain, loss, and deduction) and 
paragraph (e)(1) wages, If an S corpo
ration does calculate QPAI at the entity 
level-

(A) Each shareholder is allocated its 
share of QPAI (subject to the limitations of 
paragraph (c)(2) of this section) and W-2 
wages from the S corporation, which are 
combined with the shareholder's QPAI and 
W-2 wages from other sources, if any; 

(8) For purposes of computing the 
shareholder's QPAI under §§1.l99-1 
through 1,199-8, a shareholder does not 
take into account the items from the 
S corporation (for example, a shareholder 
does not take into account items from the 
S corporation in determining whether a 
threshold or de minimis rule applies or in 
allocating and apportioning deductions) in 
calculating its QPAI from other sources; 

(C) A shareholder generally does not 
recompute its share of QPAI from the 
S corporation using another method; 
however, the shareholder might have 
to adjust its share of QPAI from the 
S corporation to take into account certain 
disallowed losses or deductions, or 
the allowance of suspended losses or 
deductions; and 

(D) A shareholder's share of QPAI from 
an S corporation may be less than zero, 

(2) Disallowed losses or deduc
tions, Except as provided by publication 

in the Internal Revenue Bulletin (see 
§601.60I(d)(2)(ii)(b) of this chapter), 
losses or deductions of the S corporation 
are taken into account in computing the 
shareholder's QPAI for a taxable year 
only if. and to the extent that, the share
holder's pro rata share of the losses or 
deductions from all of the S corporation's 
activities is not disallowed by section 465, 
469, or 1366(d), or any other provision 
of the Code, If only a portion of the 
shareholder's share of the losses or de
ductions from an S corporation is allowed 
for a taxable year, a proportionate share 
of those allowed losses or deductions that 
are allocated to the S corporation's quali
fied production activities, determined in a 
manner consistent with sections 465, 469, 
and 1366( d), and any other applicable pro
vision of the Code, is taken into account 
in computing QPAI for that taxable year. 
To the extent that any of the disallowed 
losses or deductions are allowed in a later 
taxable year under section 465, 469, or 
1366(d), or any other provision of the 
Code, the shareholder takes into account 
a proportionate share of those allowed 
losses or deductions that are allocated to 
the S corporation's qualified production 
activities in computing the shareholder's 
QPAI for that later taxable year. Losses 
or deductions of the S corporation that are 
disallowed for taxable years beginning on 
or before December 31, 2004, however, 
are not taken into account in a later taxable 
year for purposes of computing the share
holder's QPAI for that later taxable year, 
whether or not the losses or deductions are 
allowed for other purposes. 

(3) Shareholder's share of para
graph (e)(l) wages, Under section 
199(d)(l)(A)(iii), an S corporation share
holder's share of the paragraph (e)(l) 
wages of the S corporation for purposes of 
detennining the shareholder's W-2 wage 
limitation equals the shareholder's alloca
ble share of those wages. Except as pro
vided by publication in the Internal Rev
enue Bulletin (see §601.60 I (d)(2)(ii)(b) 
of this chapter), the S corporation must 
allocate the paragraph (e)( 1) wages among 
the shareholders in the same manner it al
locates wage expense among those share
holders. The shareholder then must add its 
share of the paragraph (e)( 1) wages from 
the S corporation to the shareholder'S para
graph (e)(l) wages from other sources, 
if any, and then must determine the por-
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tion of those total paragraph (e)( I) wages 
allocable to DPGR to compute the share
holder's W-2 wages. See ~1.199-2(e)(2) 
for the computation of W -2 wages and 
for the proper allocation of such wages to 
DPGR. 

(4) Trallsition rule for de{illitioll oj' W-2 
\\,aRes (/nd Fir W-2 \\'lJge limiwtioll. If 
an S corporation and any of its sharehold
ers have different taxable years, only one 
of which begins after May 17. 2006. the 
definition of W-2 wages of the S corpo
ration and the section 199(d)( I )(A)(iii) 
rule for determining a shareholder's share 
of wages from that S corporation is de
termined under the law applicable to 
S corporations based on the beginning 
date of the S corporation's taxable year. 
Thus. for example. for the short taxable 
year of an S corporation beginning after 
May 17. 2006, and ending in 2006, a 
shareholder's share of W-2 wages from 
the S corporation is determined under 
section 199(d)( I )(A)(iii) for taxable years 
beginning after May 17,2006, even if that 
shareholder's taxable year began on or 
before May 17, 2006. 

(d) Gralltvr trusts. To the extent that 
the grantor or another person is treated as 
owning all or part (the owned portion) of a 
trust under sections 671 through 679, such 
person (owner) computes its QPAI with re
spect to the owned portion of the trust as 
if that QPAI had been generated by activi
ties performed directly by the owner. Sim
ilarly, for purposes of the W-2 wage limi
tation. the owner of the trust takes into ac
count the owner's share of the paragraph 
(e)( I) wages of the trust that are attribut
able to the owned portion of the trust. The 
provisions of paragraph (e) of this section 
do not apply to the owned portion of a trust. 

(e) NOll-grantor trusts and estates-( I) 

Allocatioll of costs. The trust or estate cal
culates each beneficiary'S share (as well 
as the trust's or estate's own share, if any) 
of QPAI and W-2 wages from the trust 
or estate at the trust or estate level. The 
beneficiary of a trust or estate may not re
compute its share of QPAI or W-2 wages 
from the trust or estate by using another 
method to reallocate the trust's or estate's 
qualified production costs or paragraph 
(e)( I) wages, or otherwise. Except as 
provided in paragraph (d) of this section, 
the QPAI of a trust or estate must be com
puted by allocating expenses described 
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in section 199(d)(5) in one of two ways, 
depending on the classification of those 
expenses under ~1.652(b)-3. Specifically, 
directly attributable expenses within the 
meaning of ~ 1.652(b)-3 are allocated pur
suant to * 1.652(b)-3. and expenses not 
directly attributable within the meaning of 
~ 1.652(b )-3 (other expenses) are allocated 
under the simplified deduction method 
of § 1.1 99-4( e) (unless the trust or estate 
does not qualify to use the simplified de
duction method, in which case it must use 
the section 861 method of §1.199-4(d) 
with respect to such other expenses). For 
this purpose, depletion and depreciation 
deductions described in section 642(e) and 
amortization deductions described in sec
tion 642(f) are treated as other expenses 
described in section 199(d)(5). Also for 
this purpose, the trust's or estate's share of 
other expenses from a lower-tier pass-thru 
entity is not directly attributable to any 
class of income (whether or not those 
other expenses are directly attributable to 
the aggregate pass-thru gross income as a 
class for purposes other than section 199). 
A trust or estate may not use the small 
business simplified overall method for 
computing its QPAI. See § I. I 99-4(f)(5). 

(2) Allocation among trust or estate and 

beneficiaries-(i) /n general. The QPAI 
of a trust or estate (which will be less 
than zero if the CGS and deductions allo
cated and apportioned to DPGR exceed the 
trust's or estate's DPGR) and W-2 wages 
of a trust or estate are allocated to each 
beneficiary and to the trust or estate based 
on the relative proportion of the trust's or 
estate's distributable net income (DNI), as 
defined by section 643(a), for the taxable 
year that is distributed or required to be 
distributed to the beneficiary or is retained 
by the trust or estate. For this purpose, the 
trust or estate's DNI is determined with re
gard to the separate share rule of section 
663(c), but without regard to section 199. 
To the extent that the trust or estate has no 
ONI for the taxable year, any QPAI and 
W-2 wages are allocated entirely to the 
trust or estate. A trust or estate is allowed 
the section 199 deduction in computing its 
taxable income to the extent that QPAI and 
W -2 wages are allocated to the trust or es
tate. A beneficiary of a trust or estate is 
allowed the section 199 deduction in com
puting its taxable income based on its share 
of QPAI and W-2 wages from the trust or 

estate, which are aggregated with the bene
ficiary's QPAI and W-2 wages from other 
sources, if any. 

(ii) Treatl1lellf of items from a tr!lSI or 

estate reportillX qualified pmdt/ctiOlI ac. 

tivities income. When, pursuant to this 
paragraph (e), a taxpayer must combine 
QPAI and W-2 wages from a trust or es
tate with the taxpayer's total QPAI and 
W-2 wages from other sources, the tax
payer, when applying §§ 1.199-1 through 
1.199-8 to determine the taxpayer's to
tal QPAI and W -2 wages from such other 
sources, does not take into account the 
items from such trust or estate. Thus, for 
example, a beneficiary of an estate that re
ceives QPAI from the estate does not take 
into account the beneficiary's distributive 
share of the estate's gross receipts, gross 
income, or deductions when the benefi
ciary determines whether a threshold or de 
minimis rule applies or when the benefi
ciary allocates and apportions deductions 
in calculating its QPAI from other sources. 
Similarly, in determining the portion of the 
beneficiary's paragraph (e)(1) wages from 
other sources that is attributable to DPGR 
(thus, the W-2 wages from other sources), 
the beneficiary does not take into account 
DPGR and non-DPGR from the trust or es
tate. 

(3) Transition rule for definition ofW-2 
wages and for W-2 wage limitation. The 
definition of W-2 wages of a trust or estate 
and the section 1 99(d)( I)(A)(iii) rule for 
determining the respective shares of wages 
from that trust or estate, and thus the ben
eficiary's share of W-2 wages from that 
trust or estate, is determined under the law 
applicable to pass-thru entities based on 
the beginning date of the taxable year of 
the trust or estate, regardless of the begin
ning date of the taxable year of the benefi
ciary. 

(4) Example. The following example 
illustrates the application of this paragraph 
(e). Assume that the partnership, trust, 
and trust beneficiary all are calendar year 
taxpayers. The example reads as follows: 

Example. (i) Computation of DNI and inclusion 

and deduction amounts. (Al Trust's distributive share 

of partnership items. Trust, a complex trust, is a part· 

ner in PRS, a partnership that engages in activities 

that generate OPGR and non-OPGR. In 2010. PRS 

distrihutes $10,000 cash to Trust. PRS properly al· 

locates (in the same manner as wage expense) para

graph (e)(l) wages of $3.000 to Trust. Trust's dis· 

tributive share of PRS items, which are properly in· 

cluded in Trust's ONI, is as follows: 



Gross income attributable to DPGR ($15,000 DPGR - $5,000 CGS (including wage expense of $1 ,000)), ' $10.000 

5.000 

3.000 

2.000 

Gross income attributable to non-DPGR ($5,000 other gross receipts - $0 CGS) , ........... . 

Selling expenses attributable to DPGR (includes wage expense of $2,()O(). 

Other expenses (includes wage expense of $LOOO) 

(B) Trust's direct activities. In addition to its 

cash distribution in 201 0 from PRS. Tmst directly has 

Dividends .... , , 

the following items which are properly included in 

Trust's DNI: 

Tax-exempt interest .................... , 

Rents from commercial real property operated by Trust as a business ..... 

Real estate taxes .. , , .................... , 

Trustee commissions ................... , . , ............... ' 

State income and personal property taxes ................................................. . 

$10,000 

10,000 

10,000 

1,000 

3,000 

5,000 

2,000 

1,000 

Wage expense for rental business (dIrect paragraph (e)( I) wages) .. , .................... . 

Other business expenses .................. , .................... . 

(e) Allocation of deductions under § 1.652( b )-3. 

(I) Directly attributable expenses. In computing 
Trust's DNI for the taxable year, the distributi ve 

share of expenses of PRS are directly attributable 

under § 1.652(b )-3( a) to the distributive share of 
income of PRS. Accordingly, the $5,000 of CGS, 

$3,000 of selling expenses, and S2,000 of other ex
penses are subtracted from the gross receipts from 

PRS ($20,000), resulting in net income from PRS of 

$10,000. With respect to the Trust's direct expenses, 
$1,000 of the trustee commissions, the $1,000 of 

real estate taxes, and the $2,000 of wage expense 
are directly attributable under § 1.652(b)-3(a) to the 

relllal income. 
(2) Non-direcrly arrriburable expenses. Under 

~ 1.652(b )-3(b), the trustee must allocate a portiun 

of the sum of the balance of the trustee commissions 
($2,000), state incume and personal property taxes 

($5,000), and the other business expenses ($1,000) to 
the $10,000 of tax-exempt interest. The portion to be 

atuibuted to tax -exempt interest is $2,222 ($8,000 x 
($10,000 tax exempt interest/$36,000 gross receipts 

net of direct expenses»), resulting in $7,778 ($10,000 
- $2,222) of net tax-exempt interest. Pursuant to 

its authority recognized under § 1.652(b)-3(b), the 

trustee allocates the entire amount of the remaining 
$5,778 of trustee commissions, state income and 

personal property taxes, and other business expenses 
to [he $6,000 of net rental income, resulting in $222 

($6,000 - $5,778) of net rental income. 
(D) Amounts included in taxable income. For 

2010, Trust has DNI of $28,000 (net dividend in

come of $10,000 + net PRS income of $10.000 + net 

rental income of $222 + net tax-exempt income of 

$7,778). Pursuant to Trust's governing instrument, 
Trustee distributes 50%, or $14,000, of that DNI to 

B, an individual who is a discretionary beneficiary of 

Trust. Assume that there are no separate shares under 
Trust, and no distributions are made to any other ben-

eficiary that year. Consequently, with respect to the 

$14.000 distribution B receives from Trust, B prop
erly includes in B's gross income $5,000 of income 

from PRS, $111 of rents, and $5,000 of dividends, 

and properly excludes from B's gross income $3,889 
of tax-exempt interest. Trust includes $20,222 in its 

adjusted total income and deducts $10, III under sec
tion 661(a) in computing its taxable income. 

(ii) Section 199 dedUCTion. (A) Simplified deduc

tion method. For purposes of computing the section 

199 deduction for the taxable year, assume Trust 

qualifies for the simplified deduction method under 
§ 1.199-4(e). The determination of Trust's QPAI un

der the simplified deduction method requires multiple 
steps to allocate costs. First, the Trust's expenses 

directly attributable to DPGR under § 1.652(b)-3(a) 
are subtracted from the Trust's DPGR. In this step, 

the directly attributable $5,000 of CGS and sell

ing expenses of $3,000 are subtracted from the 
$15,000 of DPGR from PRS. Second, the Trust's 

expenses directly attributable under §1.652(b)-3(a) 
to non-DPGR from a trade or business are subtracted 

from the Tmst's trade or business non-DPGR. In this 
step, $4,000 of Trust expenses directly allocable to 

the real property rental activity ($1,000 of real estate 

taxes, $1,000 of Trustee commissions, and $2,000 
of wages) are subtracted from the $10,000 of rental 

income. Third, Trust must identify the portion of 

its other expenses that is attributable to Trust's trade 

or business activities. if any, because expenses not 
attributable to trade or business activities are not 

taken into account in computing QPAl. In this step, 
in this example, the portion of the trustee commis

sions not directly attributable to the rental operation 

($2,000) is directly attributable to non-trade or busi
ness acti vities. In addition, the state income and 

personal property taxes are not directly attributable 
under § 1.652(b)-3(a) to either trade or business or 

non-trade or business activities, so the portion of 

those taxes not attributable to either the PRS interest 

or the rental operation is not a trade or busines 
expense and, thUS, is not taken into account in com 

puting QPAI. The portion of the state income ani 
personal property taxes that is treated as an other trad, 

or business expense is S3,000 ($5,000 x $30,000 tota 

trade or business gross receipts/$50,000 total gros 
receipts). Fourth, Trust then allocates its other trad, 

or business expenses (not directly attributable unde 
§ 1.652(b)-3(a» between DPGR and non-DPGR OJ 

the basis of its total gross receipts from the conduc 
of a trade or business ($20,000 from PRS + $10,001 

rental incume). Thus, Trust combines ils non-directl: 

attributable (other) business eKpenses ($2,000 fron 
PRS + $4,000 ($1,000 of other business expenses -

$3,000 of income and property taxes allocated to ' 
trade or business) from its own activities) and thel 
apportions this total ($6,000) between DPGR ani 

other receipts on the basis of Trust's total trade 0 

business gross receipts ($6.000 of such expenses. 

$15,000 DPGRJ$30,000 total trade or business gros 
receipts = $3,000). Thus, for purposes of computin; 

Tmst's and B's section 199 deduction, Trust's QPA 
is $4,000 ($7,000 ($15,000 DPGR - $5,000 CG: 

- $3,000 selling expenses) - $3,000). Because tho 
distribution of Trust's DNI to B equals one-half 0 

Trust's DNI, Trust and B each has QPAI from PR: 
for purposes of the section 199 deduction of $2,00e 

B has 51,000 of QPAI from non-Trust activities lha 

is added to the $2,000 QPAI from Trust for a total 0 

$3,000 of QPAI. 

(B) W-2 waRes. For the 2010 taxable year. Tru, 
chooses to use the wage expense safe harbor unde 

§ 1.199-2(e)(2)(ii) to determine its W-2 wages. Fo 
its taxable year ending December 31, 20 I 0, Trust ha 

$5,000 ($3,000 from PRS + $2,000 of Trust) of para 

graph (e)(I) wages reported on 2010 Forms W-7: 

Trust's W-2 wages are $2,917, as shown in the fol 

lowing table: 
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-Wage expense included in CGS directly attributable to DPGR .. , .... , ............. , ... . $1,000 

Wage expense included in selling npense directly attributable to DPGR .. , ............. , ....... . 2,000 

Wage expense included in non-directly attributable deductions ($1.000 In wage expense x 

($15.000 DPGRJSJO,OOO total trade or business gross receIpts)) .. , , ............ . 500 

Wage expense allocable to DPGR ., ... 3,500 

W-2 wages II S3500 of .... age c\pcnse allocable to DPGRI$6.000 of toral wage expense) x $5.000 

in paragraph (cH I) \1 ages>. 

(C) Section 199 dedllctioll complltatioll. (/) B's 

computation. B is eligible to use the small business 
simplified overall method. Assume that B has suf
ficient adjusted gross income '<, that the section 199 
deduction is not limited under section 1991a}( I )(B). 
Because the $14,000 Trust distribution to B equals 
one-half of Trust's DNI. B has W -2 wages from Trust 
01'$1.459 (50'7< x $2.917). B has W-2 wages of$IOO 
from trade or business acttvities outside of Trust and 
attributable to DPGR (computed without regard to 
B's interest in Trust pursuant to ~1.199-2(e» for a 
total of $1.559 of W -2 wages. B has $1,000 of QPAI 
from non-Trust activities that is added to the $2.000 
QPAI from Trust for a total of $3,000 of QPAI. B's 
tentative deduction is $270 (.09 x $3.(00). limited un
der the W-2 .... age limitation to $780 (50% x $1.559 
W -2 wages). Accordingly, B's section 199 deduction 
for 20 lOis $270. 

(2) TruH 's computation. Trust has sufficient ad
justed gross income so that the section 199 deduction 
is not limited under section 199(a)( I )(B). Because 
the $14,000 Trust distributiun to B equals one-half 
ofTrust's DNI, Trust has W-2 wages of$I,459 (50% 
x $2.917). Trust's tentative deduction is $180 (.09 x 
$2.000 QPAI).limited under the W-2 wage limitation 
to $730 (50% x $1,459 W -2 wages). Accordingly, 
Trust's section 199 deduction for 20 lOis $180. 

(f) Gain or loss from the disposition of 
an interest in a pass-thru entity. DPGR 
generally does not include gain or loss rec
ognized on the sale, exchange, or other dis
position of an interest in a pass-thru entity. 
However, with respect to a partnership, if 
section 751(a) or (b) applies, then gain or 
loss attributable to assets of the partnership 
giving rise to ordinary income under sec
tion 751 (a) or (b), the sale, exchange, or 
other disposition of which would give rise 
to DPGR, is taken into account in com
puting the partner's section 199 deduc
tion. Accordingly, to the extent that cash 
or property received by a partner in a sale 
or exchange of all or part of its partner
ship interest is attributable to unrealized 
receivables or inventory items within the 
meaning of section 751(c) or (d). respec
tively. and the sale or exchange of the unre
alized receivable or inventory items would 
(Jive rise to DPGR if sold, exchanged, or 
b • . 

otherwise disposed ot by the partnership, 
the cash or property received by the part
ner is taken into account by the partner 
in determining its DPGR for the taxable 
year. Likewise. to the extent that a dis-
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tribution of property to a partner is treated 
under section 751 (b) as a sale or exchange 
of property between the partnership and 
the distributee partner, and any property 
deemed sold or exchanged would give rise 
to DPGR if sold, exchanged, or otherwise 
disposed of by the partnership, the deemed 
sale or exchange of the property must be 
taken into account in determining the part
nership's and distributee partner's DPGR 
to the extent not taken into account under 
the qualifying in-kind partnership rules. 
See §§1.751-I(b) and 1.199-3(i)(7). 

(g) No attribution of qualified activi
ties. Except as provided in § 1.199-3(i)(7) 
regarding qualifying in-kind partnerships 
and § 1.199-3(i)(8) regarding EAG part
nerships, an owner of a pass-thru entity 
is not treated as conducting the qualified 
production activities of the pass-thru en
tity, and vice versa. This rule applies to all 
partnerships. including partnerships that 
have elected out of subchapter K under 
section 761 (a). Accordingly, if a partner
ship manufactures QPP within the United 
States, or produces a qualified film or 
produces utilities in the United States, and 
distributes or leases, rents, licenses, sells. 
exchanges. or otherwise disposes of such 
property to a partner who then, without 
performing its own qualifying activity, 
leases, rents. licenses, sells, exchanges, 
or otherwise disposes of such property, 
then the partner's gross receipts from 
this latter lease, rental, license, sale, ex
change. or other disposition are treated as 
non-DPGR. In addition, if a partner man
ufactures QPP within the United States. or 
produces a qualified film or produces util
ities in the United States, and contributes 
or leases, rents, licenses, sells, exchanges, 
or otherwise disposes of such property 
to a partnership which then, without per
forming its own qualifying activity, leases, 
rents. licenses. sells. exchanges, or other
wise disposes of such property, then the 
partnership's gross receipts from this latter 
disposition are treated as non-DPGR. 

$2,917 

§1.l99-5T [Removed] 

Par. 10. Section 1.199-ST is removed. 
Par. II. Section 1.199-7 is amended 

by revising paragraph (b)( 4) to read as fol. 
lows: 

§1.I99-7 Expanded affiliated groups. 

* * * * * 
(b) * * * 
(4) Losses used to reduce taxable in. 

come of expanded affiliated group-{i) 
In general. The amount of an NOL sus
tained by any member of an EAG that is 
used in the year sustained in detennin
ing an EAG's taxable income limitation 
under section I 99(a)(1 )(B) is not treated 
as an NOL carryover or NOL carryback 
to any taxable year in detennining the 
taxable income limitation under section 
199(a)(1)(B). For purposes of this para
graph (b)( 4), an NOL is considered to be 
used if it reduces an EAG's aggregate tax
able income, regardless of whether the use 
of the NOL actually reduces the amount 
of the section 199 deduction that the EAG 
would otherwise derive. An NOL is not 
considered to be used to the extent that it 
reduces an EAG's aggregate taxable in
come to an amount less than zero, If more 
than one member of an EAG has an NOL 
used in the same taxable year to reduce 
the EAG's taxable income, the members' 
respective NOLs are deemed used in pro
portion to the amount of their NOLs. 

(ii) Examples. The following exam
ples illustrate the application of this para
graph (b)( 4). For purposes of these exam
ples, assume that all relevant parties h~ve 
sufficient W-2 wages so that the sectIOn 
199 deduction is not limited under section 
199(b)(1). The examples read as follows: 

Example I. (i) Facts. Corporations A and B are 
the only two members of an EAG. A and B are both 

. . . th fil calendar year taxpayers, and they do nOlJOIn m e .-
ing of a consolidated Federal income tax return. NeI
ther A nor B had taxable income or loss prior to 2010. 
In 2010, A has QPAI and taxable income of $1,000, 
and B has QPAI of $1,000 and an NOL of $1,500. In 
2011, A has QPAI of $2,000 and taxable income of 
$1,000 and B has QPAI of $2,000 and taxable income 



prior to the NOL deduction allowed under section 172 

of $2,000. 
(ii) Section 199 deduction for 2010. In determin

ing the EAG's section 199 deduction for 2010, A's 
$1,000 of QPAI and 8's $1,000 of QPAI are aggre
gated, as are A's $1,000 of taxable income and 8 's 
$1,500 NOL. Thus, for 20ID, the EAG has QPAI of 
$2,000 and taxable income of ($500). Tht: EAG's 

section 199 deduction for 20 lOis 9% of the lesser of 
its QPAI or its taxable income. Because the EAG has 
a taxable loss in 20ID, the EAG's section 199 deduc

tion is $0. 
(iii) Section 199 deduction for 2011. In determin

ing the EAG's section 199 deduction for 2011, A's 
$2.000 of QPAI and 8's $2,000 of QPAi are aggre

gated, giving the EAG QPAI of $4,000. Also, $1,000 
ofB's NOL from 2010 was used in 2010 to reduce the 
EAG's taxable income to $0. The remaining $500 of 
B's 2010 NOL is not considered to have been used in 
2010 because it reduced the EAG's taxable income 
below $0. Accordingly, for purposes of determin
ing the EAG's taxable income limitation under sec
tion 199(a)( I )(B) in 2011, B is deemed to have only a 
$500 NOL carryover from 20 I 0 to offset a ponion of 
its 2011 taxable income. Thus, B's taxable income in 
2011 is $1,500 which is aggregated with A's $1.000 
of taxable income. The EAG's taxable income limi
tation in 20 II is $2,500. The EAG's section 199 de
duction is 9% of the lesser of its QPAI of $4,000 or 
its taxable income of $2,500. Thus, the EAG's sec
tion 199 deduction in 2011 is 9% of$2,500, or $225. 
The results would be the same if neither A nor B had 
QPAI in 2010. 

Example 2. The facts are the same as in Example 
1 except that in 20 I 08 was not a member of the same 
EAG as A, but instead was a member of arl EAG with 
Corporation X, which had QPAI and taxable irlcome 
of $1,000 in 20 10, and had neither taxable income nor 
loss in any other year. There were no other members 
of the EAG in 2010 besides B and X, and B and X did 
not file a consolidated Federal income tax return, As 
$1,000 of B's NOL was used in 2010 to reduce the B 
and X EAG's taxable income to $0, B is considered to 
have only a $500 NOL carryover from 20 I 0 to offset a 
portion of its 20 II taxable income for purposes of the 
taxable income limitation under section 199(a)( I )(B), 
just as in Example 1. Accordingly, the results for the 
A and 8 EAG in 20 II are the same as in Example 1. 

Example 3. The facts are the same as in Example 
1 except that B is not a member of any EAG in 20 II. 
Because $1,000 of B's NOL was used in 2010 to re
duce the EAG's taxable income to $0, B is consid

ered to have only a $500 NOL carryover from 2010 
to offset a portion of its 20 II taxable income for pur
poses of the taxable income limitation under section 
I 99(a)(I)(B), just as in Example 1. Thus, for pur

poses of determining 8's taxable income limitation 
in 2011, B is considered to have taxable income of 
$1.500, and B has a section 199 deduction of 9% of 
$1,500, or $135. 

Example 4. Corporations A, B, and C are the 
only members of an EAG. A, 8, and C are all calen
dar year taxpayers, and they do not join in the filing 
of a consolidated Federal income tax return. None 
of the EAG members (A, B, or C) had taxable in
come or loss prior to 2010. In 2010, A has QPAI of 
$2,000 and taxable income of $1 ,000, B has QPAI of 
$1,000 and an NOL uf $1,000, and C has QPAI of 
$1,000 and an NOL of $3,000. In 20 I I. prior to the 

NOL deduction allowed under sec lion 172, A and B 

each has taxable income of $200 and C has taxable 
income of $5,000. In determining the EAG's sec
tion 199 deduction for 2010, A's QPAI of $2,000, 8's 

QPAI of $1,000, and C's QPAI of $1 ,000 are aggre
gated, as are A's taxable income of $1.000, B's NOL 
of $1,000, and C's NOL of $3,000. Thus, for 2010, 
the EAG has QPAI of $4,000 and taxable income of 
($3,000). In determining the EAG's taxable income 
limitatiun under section 199(a)( I )(8) in 2011, $1,000 

of B's and C's aggregate NOLs in 20 I 0 of $4,000 are 
considered 10 have been used in 2010 to reduce the 
EAG's taxable income to $0, in proportion to their 

NOLs. Thus, $250 of B's NOL from 2010 ($1,000 
x $1,000/$4,000) and $750 of C's NOL from 2010 
($1,000 x $3,0001$4.000) are deemed to have been 
used in 2010. The remaining $750 of B's NOL and 
the remaining $2,250 of C's NOL are not deemed to 
have been used because so doing would have reduced 
the EAG's taxable income in 2010 below $0. Accord
ingly, for purposes of determining the EAG's taxable 
income limitation in2011, B is deemed tohavea$750 
NOL carryover from 2010 and C is deemed to have 
a $2,250 NOL carryover from 2010. Thus, for pur
poses of determining the EAG's taxable income lim
itation. B's taxable income in 2011 is $0 and C's tax
able income in 2011 is $2,750, which are aggregated 
with A's $200 taxable income. B's unused NOL car
ryover from 2010 can nul be used to reduce erther A's 
or C's 20 II taxable income. Thus, the EAG's taxable 
income limitation in 2011 is $2,950, A's taxable in
come of $200 plus B's taxable income of $0 plus C's 
taxable income of $2,750. 

* * * * * 

§1.199-7T [Removed] 

Par. 12. Section 1.199-7T is removed. 
Par. 13. Section 1.199-8 is amended 

by: 
I. Removing the language 

"§ 1.199-9(j)" in paragraph (e)(l )(i) and 
adding the language "§§ 1.199-3(i)(8) and 
1. 1 99-9(j)" in its place. 

2. Removing the language 
"§1.l99-9(i)" in paragraph (e)(l)(i) and 
adding the language "§§ 1.199-3(i)(7) and 
1.199-9(i)" in its place. 

3. Removing the language 
"§ 1.1 99-9(i)" in paragraph (e)(1 )(ii)(B) 

and adding the language "§ 1.199-3(i)(7) 
or § I. 1 99-9(i)" in its place, 

4. Revising the last two sentences in 
paragraph (h). 

5. Revising paragraphs (i)(5) and (i)(6). 
The revisions read as follows: 

§1./99-B Other rules. 

* * * * * 
(h) Disallowed losses or deductions, 

* * * For taxpayers that are partners 
III partnerships, see §§ 1.199-5(b)(2) 

and 1.199-9(b)(2l. For taxpayers th. 
are shareholders in S corporations, Sf 

§§1.199-5(c)(2) and 1.199(c)(2). 

(i) * * * 
(5) Tax Increase Prevention an 

Reconciliation Act of 2005. Sectior 
1.1 99-2(e)(2), 1.l99-3(i)(7) and (8), an 
1.199-5 are applicable for taxable yeal 
beginning on or after October 19, 200( 
A taxpayer may apply §§ 1.1 99-2(e)(2 
1.199-3(i)(7) and (8), and 1.199-5 to ta} 
able years beginning after May 17, 200( 
and before October 19, 2006, regardles 
of whether the taxpayer otherwise relie 
upon Notice 2005-14, 2005-1 C.B. 49 
(see §60I.601(d)(2)(ii)(b) of this cha~ 

ter), the provisions of REG-I05847-D: 
2005-2 C.B. 987, or §§1.l99-l throug 
1./99-8. 

(6) Losses used to reduce taxable ill 

come of expanded affiliated group. Sec 
tion 1.199-7(b)(4) is applicable fortaxabl 
years beginning on or after February 1: 
2008. For taxable years beginning on c 
after October 19, 2006, and before Febru 
ary 15,2008, see §1.l99-7T(b)(4) (see 2 
CFR part 1 revised as of April 1, 2007). 

* * * * * 

§1.199-8T [Removed] 

Par. 14. Section I . I 99-ST is removed 
Par. 15. Section 1.199-9 is amende 

by: 
l. Revising paragraph (b)(l)(ii)(8), 
2. Removing the language "paragrap 

(b) of this section shall" from paragrap 
(b)(5) and adding the language "this par, 
graph (b)" in its place. 

3. Revising paragraph (c)(l)(ii)(8). 
4. Revising paragraph (e)(2)(i). 
5. Removing the language "directly a: 

locable costs" in the sixth sentence of EJ 
ample 4 in paragraph (j)(5) and adding th 
language "CGS" in its place. 

6. Adding the language "finishe 
dosage form" before the word "drug" eac 
time it appears in the seventh, eighth, an 
ninth sentences in paragraph U)(5) E) 
ample 5 (i) and in the second and third 
sentences in paragraph (j)(5) Example 5 
(ii). 

The revisions read as follows: 

§1.199-9 Application of section 199 
to pass-thru entities for taxable years 
beginning on or before May 17, 2006, 
the enactment date of the Tax Increase 
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Prevention and Reconciliation Act of 
2006. 

* * * * * 
(b) * * * 
(I) * * * 
(ii) * * * 
(B) For purposes of computing the 

partner's QPAI under ~~1.199-1 through 
1.199-9, a partner does not take into ac
count the items from the partnership (for 
example, a partner does not take into 
account items from the partnership in 
determining whether a threshold or de 

minimis rule applies or in allocating and 
apportioning deductions) in calculating its 
QPAI from other sources; 

* * * * * 
(c) * * * 
(1)*** 

(ii) * * * 
(B) For purposes of computing the 

shareholder's QPAI under §§ 1.199-1 
through 1.199-9, a shareholder does not 
take into account the items from the 
S corporation (for example, a shareholder 
does not take into account items from the 
S corporation in determining whether a 
threshold or de minimis rule applies or in 
allocating and apportioning deductions) in 
calculating its QPAI from other sources; 

* * * * * 
(e) * * * 
(2) * * * (i) In general. The QPAI of a 

trust or estate (which will be less than zero 
if the CGS and deductions allocated and 
apportioned to DPGR exceed the trust's or 
estate's DPGR) and W-2 wages of a trust 
or estate are allocated to each beneficiary 
and to the trust or estate based on the rela
tive proportion of the trust's or estate's dis
tributable net income (DNI), as defined by 
section 643(a), for the taxable year that is 
distributed or required to be distributed to 
the beneficiary or is retained by the trust 
or estate. For this purpose, the trust or es
tate's DNI is determined with regard to the 
separate share rule of section 663(c), but 
without regard to section 199. To the ex
tent that the trust or estate has no ONI for 
the taxable year, any QPAI and W-2 wages 
are allocated entirely to the trust or estate. 
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A trust or estate is allowed the section 199 
deduction in computing its taxable income 
to the extent that QPAI and W-2 wages 
are allocated to the trust or estate. A ben
efIciary of a trust or estate is allowed the 
section 199 deduction in computing its tax
able income based on its share of QPAI and 
W-2 wages from the trust or estate, which 
(subject to the wage limitation as described 
in paragraph (e)(3) of this section) are ag
gregated with the beneficiary's QPAI and 
W-2 wages from other sources, if any. 

* * * * * 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved February I, 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on February 14, 
2008, 8:45 a.m., and published in the issue of the Federal 
Register for February 15, 2008, 73 FR. 8798) 

Section 280G.-Golden 
Parachute Payments 

Federal short-term, mid-term, and long-term rates 

are set forth for the month of April 2008. See Rev. 

Rul. 2008-20, page 716. 

Section 382.-Limitation 
on Net Operating Loss 
Carryforwards and Certain 
Built-In Losses Following 
Ownership Change 

The adjusted applicable federal long-term rate is 

set forth for the month of April 2008. See Rev. Rul. 

2008-20, page 716. 

Section 412.-Minimum 
Funding Standards 

The adjusted applicable federal short-term, mid

term. and long-term rates are set forth for the month 

of April 2008. See Rev. Rul. 2008-20, page 716. 

Section 467.-Certain 
Payments for the Use of 
Property or Services 

The adjusted applicable federal short-term, mid

term, and long-term rates are set forth for the month 

of April 2008. See Rev. Rul. 2008-20, page 716. 

Section 468.-Special 
Rules for Mining and Solid 
Waste Reclamation and 
Closing Costs 

The adjusted applicable federal short-term, mid

term, and long-term rates are set forth for the month 

of April 2008. See Rev, Rul. 2008-20, page 716. 

Section 482.-Allocation 
of Income and Deductions 
Among Taxpayers 

Federal short-term, mid-term, and long-term rates 

are set forth for the month of April 2008. See Rev, 

Rul. 2008-20, page 716, 

Section 483.-lnterest on 
Certain Deferred Payments 

The adjusted applicable federal short-term, mid

term, and long-term rates are set forth for the month 

of April 2008. See Rev. Rul. 2008-20, page 716. 

Section 642.-Special 
Rules for Credits and 
Deductions 

Federal short-term, mid-term, and long-term rates 

are set forth for the month of April 2008. See Rev. 

RuL 2008-20, page 716. 

Section 807.-Rules for 
Certain Reserves 

The adjusted applicable federal short-term, mid· 

term, and long-term rates are set forth for the month 

of April 2008. See Rev. Rul. 2008-20, page 716, 

Section 846.-Discounted 
Unpaid Losses Defined 

The adjusted applicable federal short-term, mid

term, and long-term rates are set forth for the month 

of Apri1200S. See Rev. Rul. 2008-20, page 716. 



Section 1221.-Capital 
Asset Defined 
26 eFR 1.1221-3T: Time and manner for electillg 
capital asset treatment for certain self-created musi· 
cal works (temporary). 

T.0.9379 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Time and Manner for Electing 
Capital Asset Treatment for 
Certain Self-Created Musical 
Works 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Temporary regulation. 

SUMMARY: This document contains a 
temporary regulation that provides the 
time and manner for making an election to 
treat the sale or exchange of musical com
positions or copyrights in musical works 
created by the taxpayer (or received by 
the taxpayer from the works' creator in a 
transferred basis transaction) as the sale 
or exchange of a capital asset. The reg
ulation reflects changes to the law made 
by the Tax Increase Prevention and Rec
onciliation Act of 2005 and the Tax Relief 
and Health Care Act of 2006. The regula
tion affects taxpayers making the election 
under section 1221 (b )(3) of the Internal 
Revenue Code (Code) to treat gain or loss 
from such a sale or exchange as capital 
gain or loss. The text of this temporary 
regulation also serves as the text of the 
proposed regulation (REG-l 53589-06) 
set forth in this issue of the Bulletin. 

DATES: Effective Date: This regulation is 
effective on February 8,2008. 

Applicability Dates: For dates of appli
cability, see §1.l221-3T(d). 

FOR FURTHER INFORMATION 
CONTACT: Jamie Kim, (202) 622-4950 
(not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

Section 1221 (a) of the Internal Revenue 
Code (Code) generally provides that cap
ital assets include all property held by a 
taxpayer with certain specified exclusions. 
Section 1221 (a)(1) excludes from the defi
nition of a capital asset inventory property 
or property held by a taxpayer primarily 
for sale to customers in the ordinary course 
of the taxpayer's trade or business. Section 
1221(a)(3) excludes from the definition of 
a capital asset copyrights, literary, musical, 
or artistic compositions, letters or memo
randa, or similar property held by a tax
payer whose personal efforts created the 
property (or held by a taxpayer whose ba
sis in the property is determined by refer
ence to the basis of such property in the 
hands of the taxpayer whose personal ef
forts created the property). 

Section 1221(b)(3) of the Code, added 
by section 204 of the Tax Increase Pre
vention and Reconciliation Act of 2005 
(Public Law 109-222, 120 Stat. 345) and 
amended by section 412 of the Tax Re
lief and Health Care Act of 2006 (Public 
Law 109-432, 120 Stat. 2922), provides 
that, at the election of a taxpayer, the sec
tion 1221 (a)(1) and (a)(3) exclusions from 
capital asset status do not apply to mu
sical compositions or copyrights in musi
cal works sold or exchanged by a taxpayer 
described in section 1221 (a)(3). Thus, if 
a taxpayer who owns a musical composi
tion or copyright in a musical work cre
ated by the taxpayer (or transferred to the 
taxpayer by the work's creator in a sec
tion 1221(a)(3)(C) transferred basis trans
action) elects the application of this provi
sion, gain or loss from the sale or exchange 
of the musical composition or copyright is 
treated as capital gain or loss. 

Explanation of Provisions 

This temporary regulation provides 
rules regarding the time and manner 
for making an election under section 
1221(b)(3) to treat gain or loss from the 
sale or exchange of certain musical com
positions or copyrights in musical works 
as gain or loss from the sale or exchange 
of a capital asset. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been determined 
that section 553(b) of the Administra
tive Procedure Act (5 U.S.c. chapter 5) 

does not apply to this regulation. For 
application of the Regulatory Flexibility 
Act (5 U.S.c. Chapter 6) please refer to 
the cross reference notice of proposed 
rulemaking published elsewhere in this 
issue of the Bulletin. Pursuant to section 
7805(0 of the Internal Revenue Code, 
this regulation has been submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
its impact on small business. 

Drafting Information 

The principal author of these regula
tions is Jamie Kim of the Office of As
sociate Chief Counsel (Income Tax & Ac
counting). However, other personnel from 
the IRS and Treasury Department partici
pated in their development. 

* * * * * 

Amendments to the Regulations 

Accordingly, 26 CFR part 1 is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I continues to read in part as follows: 

Authority: 26 U.S.C. 7805 * * * 
Par. 2. Section 1.1221-3T is added to 

read as follows: 

§1.1221-3T Time and manner for electing 
capital asset treatment for certain 
self-created musical works (temporary). 

(a) Description. Section 1221(b)(3) al· 
lows an electing taxpayer to treat the sale 
or exchange of a musical composition OJ 

copyright in a musical work created by the 
taxpayer's personal efforts (or having a ba
sis determined by reference to the basis of 
such property in the hands of a taxpayer 
whose personal efforts created such prop
erty) as the sale or exchange of a capital 
asset. As a consequence, gain or loss from 
the sale or exchange is treated as capital 
gain or loss. An election may be made for 
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sales and exchanges in taxable years be
ginning after May 17, 2006. 

(b) Time and manner for making the 
election. An election described in this 
section is made separately for each mu
sical composition (or copyright in a mu
sical work) sold or exchanged during the 
taxable year. An election must be made 
on or before the due date (including ex
tensions) of the income tax return for the 
taxable year of the sale or exchange. An 
election is to be made on Schedule D, 
"Capital GaillS and Losses," of the ap
propriate income tax form (for example, 
Form 1040, "U.S. Individual Income Tax 
Return;" Form 1065, "u.s. Return of Part
nership Income;" Form 1120, "U.S. Cor
poration Income Tax Return") by treating 
the sale or exchange as the sale or ex
change of a capital asset, in accordance 
with the form and its instructions. 

(c) Revocability of ela·tion. An election 
described in this section is revocable with 
the consent of the Commissioner. To seek 
consent to revoke an election, a taxpayer 
must submit a request for a letter ruling 
under the appropriate revenue procedure. 
See, for example, Rev. Proc. 2007-1, 
2007-1 C.B. 1 (updated annually). Al
ternatively, an automatic extension of 6 
months from the due date of the taxpayer's 
income tax return (excluding extensions) 
is granted to revoke an election, provided 
the taxpayer timely filed the taxpayer's 
income tax return and, within this 6-month 
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extension period, the taxpayer files an 
amended income tax return that treats the 
sale or exchange as the sale or exchange 
of property that is not a capital asset. See 
§601.601(d)(2)(ii)(b) of this Chapter. 

(d) Effectil'e/applicability date. (I) The 
rules of this section apply to sales and ex
changes in taxable years beginning after 
May 17, 2006. 

(2) Expiration date. This section ex
pires on February 8, 20 II. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved January 28, 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on February 7. 
2008. X:45 a.m .. and published in the Issue of the Federal 
RegISter for February K. 200g, 73 F.R. 7464) 

Section 1274.-Determi
nation of Issue Price in the 
Case of Certain Debt Instru
ments Issued for Property 
(Also Sections 42. 280e. 382. 412. 467. 468. 482. 
483,642.807.846, 1288, 7520, 7872.) 

Federal rates; adjusted federal rates; 
adjusted federal long-term rate and the 
long-term exempt rate. For purposes of 

sections 382, 642, 1274, 1288, and other 
sections of the Code, tables set fonh the 
rates for April 2008. 

Rev. Rul. 2008-20 

This revenue ruling provides vari. 
ous prescribed rates for federal income 
tax purposes for April 2008 (the current 
month). Table I contains the short·term 
mid-term, and long-term applicable fed: 
eral rates (AFR) for the current month 
for purposes of section 1274(d) of the 
Internal Revenue Code. Table 2 contains 
the short-term, mid-term, and long-term 
adjusted applicable federal rates (adjusted 
AFR) for the current month for purposes 
of section 1288(b). Table 3 sets forth the 
adjusted federal long-term rate and the 
long-term tax-exempt rate described in 
section 382(f). Table 4 contains the ap· 
propriate percentages for determining the 
low-income housing credit described in 
section 42(b )(2) for buildings placed in 
service during the current month. Finally, 
Table 5 contains the federal rate for deter· 
mining the present value of an annuity, an 
interest for life or for a term of years, or 
a remainder or a reversionary interest for 
purposes of section 7520. 



REV. RUL. 2008-20 TABLE 1 

Applicable Federal Rates (AFR) for April 2008 

Period for Compounding 

Annual Semiannual Quarterly 

Short-term 

AFR 1.85% 1.84% 1.84% 
110% AFR 2.03% 2.02% 2.01% 
120% AFR 2.22% 2.21% 2.20% 
130% AFR 2.40% 2.39% 2.38% 

Mid-term 

APR 2.87% 2.85% 2.84% 
110% AFR 3.16% 3.14% 3.13% 
120%AFR 3.45% 3.42% 3.41% 
130%AFR 3.74% 3.71% 3.69% 
150% AFR 4.33% 4.28% 4.26% 
175% APR 5.05% 4.99% 4.96% 

Long-term 

APR 4.40% 4.35% 4.33% 
110% APR 4.85% 4.79% 4.76% 
120% AFR 5.29% 5.22% 5.19% 
130% AFR 5.74% 5.66% 5.62% 

REV. RUL. 2008-20 TABLE 2 

Adjusted AFR for April 2008 

Period for Compounding 

Annual Semiannual Quarterly 

Short-tenn adjusted 1.99% 1.98% 1.98% 
AFR 

Mid-tenn adjusted AFR 3.28% 3.25% 3.24% 

Long-term adjusted 4.55% 4.50% 4.47% 
AFR 

REV. RUL. 2008-20 TABLE 3 

Rates Under Section 382 for April 2008 

Adjusted federal long-tenn rate for the current month 

Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted 
federal long-term rates for the currem month and the prior two monthS.) 

REV. RUL. 2008-20 TABLE 4 

Appropriate Percentages Under Section 42(b)(2) for April 2008 

Appropriate percentage for the 70% present value low-income housing credit 

Appropriate percentage for the 30% present value low-income housing credit 

Monthly 

1.83% 
2.01% 
2.20% 
2.38% 

2.83% 
3.12% 
3.40% 
3.68% 
4.24% 
4.94% 

4.31% 
4.74% 
5.16% 
5.59% 

Monthly 

1.97% 

3.23% 

4.46% 

4.55% 

4.55% 

7.84% 

3.36% 

2008-1 C.B. 71'1 



REV. RUL. 2008-20 TABLE 5 

Rate Under Section 7520 for April 2008 

Applicable federal rate for detennining the present value of an annuity, an interest for life or a tenn of years, 
or a remainder or reversionary interest 3.49(' 

Section 1288.-Treatment 
of Original Issue Discount 
on Tax-Exempt Obligations 

The adju,ted applicable federal ,hort-term. mid

term. and long-term rates are set forth for the month 

(It April 20()~. See Rev. Rul. 20()~-2(). page 716. 

Section 6020.-Returns 
Prepared for or Executed 
by Secretary 
!() CFR 3IJ/JiIJ2()-/: R,'lums prepared or execuled 
hr Ill<' COlllm;s.\;OIlCr or olil..,. /Ilfemal Rl'I'ellue OfJi-
u!n. 

T.D.9380 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 301 

Substitute for Return 

AGENCY: Internal Revenue Service 
(IRS). Treasury. 

ACTION: Final regulations and removal 
of temporary regulations. 

SUMMARY: This document contains final 
regulations relating to returns prepared or 
signed by the Commissioner or other Inter
nal Revenue Officers or employees under 
section 6020 of the Internal Revenue Code. 
These final regulations provide guidance 
for preparing a substitute for return under 
section 6020( b). Absent the existence of 
a return under section 6020( b), the addi
tion to tax under section 6651(a)(2) does 
not apply to a nonfiler. These final regu
lations affect any person who fails to file a 
required return. 

DATES: E,/j£'ctit'e Dare: These regulations 
are effective on February 20. 2008. 

Applicahility Dafe: For dates of appli
cability. see *301.6020- \(d). 
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FOR FURTHER INFORMATION 
CONTACT: Alicia E. Goldstein at (202) 
622-3630 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains final regula
tions relating to substitutes for returns. 
These final regulations reflect amend
ments to 26 CFR part 30 I under section 
6020 of the Internal Revenue Code. Sec
tion 301.6020-1 of the Procedure and 
Administration Regulations provides for 
the preparation or execution of returns by 
authorized Internal Revenue Officers or 
employees. Section 1301(a) of the Tax
payer Bill of Rights Act of 1996, Public 
Law 104-168 (110 Stat. 1452), amended 
section 6651 to add subsection (g)(2), 
which provides that, for returns due after 
July 30, 1996 (detennined without regard 
to extensions), a return made under sec
tion 6020(b) shall be treated as a return 
filed by the taxpayer for purposes of deter
mining the amount of the additions to tax 
under section 665I(a)(2) and (a)(3). Ab
sent the existence of a return under section 
6020(b), the addition to tax under section 
6651 (a)(2) does not apply to a nonfiler. 

In Cahimc I'. Commissioner, 120 T.e. 
163 (2003), ajj"d in an unpuhlished opin
iOIl, No. 03-3157 (3rd Cir. Feb. 10,2004), 
and SpurlOCk v. Commissioner, T.e. 
Memo. 2003-124, the Tax Court found 
that the Service did not establish that it had 
prepared and signed a return in accordance 
with section 6020(b). In Spurlock. the Tax 
Court held that a return for section 6020(b) 
purposes must be subscribed, contain suf~ 
ficient information from which to compute 
the taxpayer's tax liability, and the return 
and any attachments must "purport to be a 
return." Spurlock, T.e.Memo. 2003-124 
at 27. These decisions prompted the Ser
vice and the Treasury Department to revise 
its rules for the preparation or execution 
of returns by authorized Internal Revenue 
Officer or employees. Temporary regula
tions and a notice of proposed rulemaking 

(REG-13 1739-03. 2005-2 C.B. 494) 
were published in the Federal Register 
on July 18, 2005 [70 FR 41165). 

The Service and the Treasury Depart
ment received written public comments 
responding to the proposed regulations. 
After consideration of the comments 
received, the proposed regulations are 
adopted as revised by this Treasury de
cision. These final regulations generally 
retain the provisions of the proposed regu
lations with one minor change as explained 
in more detail in the preamble. 

Explanation of Provisions and 
Summary of Comments 

The regulations provide that a docu
ment (or set of documents) signed by an 
authorized Internal Revenue Officer or 
employee is a return under section 6020(b) 
if the document (or set of documents) iden
tifies the taxpayer by name and taxpayer 
identification number, contains sufficient 
information from which to compute the 
taxpayer's tax liability, and the document 
(or set of documents) purports to be a 
return under section 6020(b). A Form 
13496, "IRe Sectioll 6020( b) Certifica
tion," or any other form that an authorized 
Internal Revenue Officer or employee 
signs and uses to identify a document (or 
set of documents) containing the informa
tion set forth in this preamble as a section 
6020(b) return, and the documents iden
tified, constitute a valid section 6020(b) 
return. 

Further, because the Service prepares 
and signs section 6020(b) returns both by 
hand and through automated means, these 
regulations provide that a name or title of 
an Internal Revenue Officer or employee 
appearing upon a return made in accor
dance with section 6020(b) is sufficient 
as a subscription by that officer or em
ployee to adopt the document as a return 
for the taxpayer without regard to whether 
the name or title is handwritten, stamped, 
typed, printed or otherwise mechanically 
affixed to the document. The document or 



set of documents and subscription may be 
in written or electronic form. 

These final regulations do not alter the 

method for the preparation of returns un
der section 6020(a) as provided in T.D. 

6498. Under section 6020(a), if the tax.
payer consents to disclose necessary infor

mation, the Service may prepare a return 
on behalf of a taxpayer, and if the taxpayer 

signs the return, the Service will receive it 
as the taxpayer's return. 

The proposed regulations generated nu
merous comments. For the most part, the 
comments were variations of ten different 

form letters. The commentators took is
sue with the regulation because the signa

ture on the certification was not signed un
der oath, and therefore not signed under a 

penalty of perjury; because a "set of docu
ments" could substitute for a return instead 

of the form that would have been used by 
the taxpayer, and because the Service was 
making the decision of who should file a 

tax. return. 
After considering these comments, the 

Service and the Treasury Department have 
concluded that they provide no basis for 
adopting changes in the final regulations. 
In particular, the argument that the Service 

should not be able to decide who should 
file a tax return is without merit. The re
quirement to file a tax return is not vol
untary and is clearly set forth in sections 
6011(a) and 6012(a). 

There has been one minor change to 
the text of the temporary regulations. The 

temporary regulation provided that any 
return made in accordance with paragraph 

(b)(1) of this section and signed by the 
Commissioner or other authorized Inter
nal Revenue Officer or employee shall be 

prima facie good and sufficient for all le
gal purposes. In 2005, new language was 

added to the Bankruptcy Code at II U.S.c. 
§523(a) that specifically provided that a 

section 6020(b) return is not a return for 
dischargcability purposes. Therefore, the 

portion of the temporary regulation that 
stated that the return was sufficient for 

all legal purposes is no longer correct. 
The language in the regulation has been 

changed to state that a section 6020(b) 
return is sufficient for all legal purposes 
"except insofar as any Federal statute 
expressly provides otherwise." 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 

12866. Therefore, a regulatory assessment 
is not required. It also has been deter

mined that section 553(b) of the Admin
istrative Procedure Act (5 U.s.c. chapter 

5) does not apply to these regulations, and 
because the regulations do not impose a 
collection of information, the Regulatory 
Flexibility Act (5 U.s.c. chapter 6) does 

not apply. Pursuant to section 7805({) of 
the Internal Revenue Code, the notice of 
proposed rule making preceding these reg
ulations was submitted to the Chief Coun
sel for Advocacy of the Small Business 

Administration for comment on its impact 
on small business. 

Drafting Information 

The principal author of these regula

tions is Alicia Goldstein, Office of the As
sociate Chief Counsel (Procedure and Ad
ministration). 

* * * * * 

Adoption of Amendment .. to the 
Regulations 

Accordingly, 26 CFR part 301 is 
amended as follows: 

PART 30l-PROCEDURE AND 
ADMINISTRATION 

Paragraph I. The authority citation for 
part 30 I continues to read in part as fol
lows: 

Authority: 26 U.S.c. 7805* * * 

§ 30 I. 6020-1 T [Removed] 

Par. 2. Section 301.6020-1T is re
moved. 

Par. 3. Section 301.6020-1 is added to 
read as follows: 

§301.6020-1 Returns prepared or 
executed by the Commissioner or other 
Internal Revenue Officers. 

(a) Preparation of returns-(l) In gen
eral. If any person required by the Inter
nal Revenue Code or by the regulations to 
make a return fails to make such return, 

it may be prepared by the Commissioner 
or other authorized Internal Revenue Offi
cer or employee provided such person con

sents to disclose all information necessary 
for the preparation of such return. The re
turn upon being signed by the person re
quired to make it shaH be received by the 
Commissioner as the return of such person. 

(2) Responsibility of person for whom 
return is prepared. A person for whom a 
return is prepared in accordance with para
graph (a)( I) of this section shall for all 

legal purposes remain responsible for the 
correctness of the return to the same extent 
as if the return had been prepared by him. 

(b) Execution of returns-( I) In gen
eral. If any person required by the Inter
nal Revenue Code or by the regulations 

to make a return (other than a declaration 
of estimated tax required under section 

6654 or 6655) fails to make such return 
at the lime pre:'lcribeLi therefore, or makes, 

willfully or otherwise, a false, fraudulent 
or frivolous return, the Commissioner or 
other authorized Internal Revenue Offi
cer or employee shall make such return 

from his own knowledge and from such 
information as he can obtain through tes
timony or otherwise. The Commissioner 
or other authorized Internal Revenue Offi
cer or employee may make the return by 
gathering information and making compu
tations through electronic, automated or 
other means to make a determination ofthe 
taxpayer's tax liability. 

(2) Form of the return. A document (or 

set of documents) signed by the Commis
sioner or other authorized Internal Rev

enue Officer or employee shall be a re
turn for a person described in paragraph 
(b)(l) of this section if the document (or 
set of documents) identifies the taxpayer 
by name and taxpayer identification num
ber, contains sufficient information from 
which to compute the taxpayer's tax li
ability, and purports to be a return. A 
Form 13496, "IRC Section 6020( b) Cer· 
tification," or any other form that an au· 
thorized Internal Revenue Officer or em· 

ployee signs and uses to identify a set ot 
documents containing the information set 

forth in this paragraph as a section 6020(b) 
return, and the documents identified, con

stitute a return under section 6020(b). A 
return may be signed by the name or ti
tle of an Internal Revenue Officer or em
ployee being handwritten, stamped, typed, 
printed or otherwise mechanically affixed 
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to the return, so long as that name or ti

tle was placed on the document to signify 

that the Internal Revenue Officer or em
ployee adopted the document as a return 

for the taxpayer. The document and signa
ture may be in written or electronic form. 

(3) Status (~f retllms. Any return made 
in accordance with paragraph (b)( I) of this 
section and signed by the Commissioner 
or other authorized Internal Revenue Of
ticer or employee shall be good and suf
ficient for all legal purposes except inso
far as any Federal statute expressly pro
vides otherwise. Furthermore, the return 
shall be treated as the return filed by the 
taxpayer for purposes of determining the 
amount of the addition to tax under sec
tions 665 l(a)(2) and (3). 

(4) Deficiency procedures. For defi
ciency procedures in the case of income, 
estate, and gift taxes, see §§6211 through 
6216, inclusive, and §§301.6211-1 
through 301.6215-1, inclusive. 

(5) Emplovment status procedures. For 
pre-assessment procedures in employment 
taxes cases involving worker classifica
tion, see section 7436 (proceedings for de
termination of employment status). 

(6) Examples. The application of this 
paragraph (b) is illustrated by the follow
ing examples: 

Example I. Individual A, a calendar-year tax
payer, fails to file his 2003 return. Employee X, an In

ternal Revenue Service employee, opens an examina
tion related to A's 2003 taxable year. At the end of the 

examination, X completes a Fonn 13496, "IRC Sec
tion 6020(b) Certification," and attached to it the doc

uments listed on the form. Those documents explain 

examination changes and provide sufficient infonna

tion to compUle A's tax liability. The Form 13496 

provides that the Service employee identified on the 

fonn certifies that the attached pages constitute a re
turn under section 6020(b). When X signs the certi

fication package. the package constitutes a return un

der paragraph (b) of this section because the package 

identifies A by name. contains As taxpayer identify

ing number (TIN), has sufficient information to com

pute A's tax liability. and contains a statement stat

ing that it constitutes a return under section 6020(b). 
[n addition, the Service will detennine the amount 

of the additions to lax under section 6651(a)(2) by 
treating the section 6020( b) return as the return filed 

by the taxpayer. Likewi,e, the Service will deter

mine the amount of any addition to tax under section 

6651 (al( 3)' which arises only after notice and demand 

for payment. by treating the section 6020(b) return as 

the return filed by the taxpayer. 
Example 2. Same fact, a, in Example I. e\cept 

that. after perfomling the examination. X does not 

compile any examination documents together as a re

lated set of documents. X also does not sign and 

complete the Fonn 13496 nor associate the fonns ex
plaIning examination changes with any other docu-
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men!. Because X did not sign any document stating 

that it constitutes a return under section 6020(b) and 

the documents otherwise do not purport to be a sec

tion 6020(b) return, the documents do not constitute a 

return under section 6020(b). Therefore, the Service 

cannot detennine the section 6651 (a)(2) addition to 

tax against nonfiler A for A's 2003 taxable year on 

the basis of those documents. 

Example 3. Individual C. a calendar-year tax

payer, fails to file his 2003 return. The Service deter

mines through its automated internal matching pro

grams that C received reportable income and failed to 

file a return. The Service, again through its automated 

systems, generates a Letter 2566, "30 Day Proposed 

Assessment (SFR-DI) 910 SClCG." This letter con

tains C's name, TIN, and has sufficient infonnation to 

compute C's tax liability. Contemporaneous with the 

creation of the Letter 2566, the Service, through its 

automated system, electronically creates and stores a 

certification stating that the electronic data contained 

as part of C's account constitutes a valid return under 

section 6020(b) as of that date. Further, the electronic 

data includes the signature of the Service employee 

authorized to sign the section 6020(b) return upon its 

creation. Although the signature is stored electroni

cally, it can appear as a printed name when the Service 

requests a paper copy of the certification. The elec

tronically created information, signature, and certifi

cation is a return under section 6020(b). The Service 

will treat that return as the return filed by the taxpayer 

in detennining the amount of the section 6651 (a)(2) 

addition to tax with respect to C's 2003 taxable year. 

Likewise, the Service will determine the amount of 

any addition to tax under section 6651(a)(3), which 

arises only after notice and demand for payment, by 

treating the section 6020(b) return as the return filed 
by the taxpayer. 

Example 4. Corporation M, a quarterly taxpayer, 

fails to file a Fonn 941. "Emp/oyer's QUARTERLY 
Federal Tax Return," for the second quarter of 2004. 

Q, a Service employee authorized to sign returns 
under section 6020(b), prepares a Form 941 by hand, 

stating Corporation M's name, address, and TIN. 

Q completes the Fonn 941 by entering line item 

amounts, including the tax due, and then signs the 

document. The Fonn 941 that Q prepared and signed 

constitutes a section 6020(b) return because the Fonn 

941 purports to be a return under section 6020(b), 

the fonn contains M's name and TIN, and it includes 
sufficient infonnation to compute M's tax liability 
for the second quarter of 2004. 

(c) Cross references-(l) For provi
sions that a return executed by the Com
missioner or other authorized Internal 
Revenue Officer or employee will not start 
the running of the period of limitations 
on assessment and collection, see section 
6501 (b)(3) and §301.6501(b)-I(e). 

(2) For determining the period of lim
itations on collection after assessment of 
a liability on a return executed by the 
Commissioner or other authorized Internal 
Revenue Officer or employee, see section 
6502 and §30 1.6502-1. 

(3) For additions to the tax and addi
tional amounts for failure to file returns, 

see section 6651 and §301.6651-1, and 
section 6652 and §301.6652-1, respec_ 
tively. 

(4) For additions to the tax for fail
ure to pay tax, see section 6651 and 
§301.665 1-1. 

(5) For criminal penalties for willful 
failure to make returns, see sections 7201, 
7202 and 7203. 

(6) For criminal penalties for willfully 
making false or fraudulent returns, see sec
tions 7206 and 7207. 

(7) For civil penalties for filing 
frivolous income tax. returns, see section 
6702. 

(8) For authority to examine books 
and witnesses, see section 7602 and 
§301.7602-1. 

(d) Effective/Applicability date, This 
section is applicable on February 20, 2008, 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved February 5, 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy), 

(Filed by the Office of the Federal Register on February 19, 
2008, 8:45 a.m., and published in the issue of the Federal 
Register for February 20, 2008, 73 F.R. 9188) 
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SUMMARY: This document contains fi
nal regulations related to release of lien 
and discharge of property under sections 
6325.6503, and 7426 of the Internal Rev
enue Code (Code). These regulations 
update existing regulations and contain 
procedures for processing a request made 
by a property owner for discharge of a 
Federal tax lien from his property under 
section 6325(b)(4). The regulations also 
clarify the impact of these procedures on 
sections 6503(f)(2) and 7426(a)(4) and 
(b)(5). These regulations reflect the enact
ment of sections 6325(b)(4), 6503(f)(2), 
and 7426(a)(4) by the IRS Restructuring 
and Reform Act of 1998. 

DATES: Effeclive Date: These regulations 
are effective January 31, 2008. 

Applicability Date: These regulations 
apply to any release of lien or discharge of 
property that is requested after January 31. 
2008. 

FOR FURTHER INFORMATION 
CONTACT: Debra A. Kohn, (202) 
622-7985 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains final regu
lations that amend the Procedure and 
Administration Regulations (26 CFR part 
301) under sections 6325,6503, and 7426 
of the Code. The IRS Restructuring and 
Reform Act of 1998, Public Law 105-206 
(112 Stat. 685) (RRA 1998), enacted sec
tions 6325(b)(4), 6503(f)(2), 7426(a)(4), 
and 7426(a)(5) to provide a statutory 
mechanism for a person other than the 
person against whom the underlying tax 
was assessed, upon furnishing a deposit or 
bond, to obtain a discharge of the Federal 
tax lien from property owned by him, and 
for the IRS or the courts to determine the 
disposition of the deposit or bond amount. 
RRA 1998 thereby necessitated changes 
to the rules under sections 6325. 6503, and 
7426. 

On January II, 2007, a notice of pro
posed rulemaking (REG-l 59444-04, 
2007-9 I.R.B. 618) relating to release of 
lien or discharge of property was published 
in the Federal Register (72 FR 1301-03). 
No comments were received and no public 
hearing was requested or held. Accord
ingly. the proposed regulations are adopted 

as amended by this Treasury decision. 
These final regulations generally retain 
the provisions of the proposed regulations 
but include one modification as explained 
in more detail below. 

Explanation of Modification 

The final regulations differ substan
tively in one respect from the version of 
the regulations set forth in the notice of 
proposed rulemaking. The proposed reg
ulations interpret section 632S(b)( 4 )(D), 
which states that section 6325(b)(4)(A) is 
inapplicable "if the owner of the property 
is the person whose unsatisfied liability 
gave rise to the lien," as indicating that the 
procedures for obtaining a discharge of a 
Federal tax lien under section 6325(b)(4) 
are not available to a person who owns the 
subject property with the person whose tax 
liability gave rise to the lien (the taxpayer). 
Upon further consideration of this issue, 
it was decided that section 6235(b)(4)(D) 
should not be so interpreted, as that in
terpretation would unfairly leave some 
third-party property owners without a 
means to discharge Federal tax liens from 
their properties. Accordingly, the final 
regulations reflect an interpretation of 
section 6325(b)(4)(D) that makes the sec
tion 6325(b)(4) procedures available to 
a person who co-owns property with the 
taxpayer. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.c. chapter 5) does 
not apply to these regulations, and because 
these regulations do not impose a collec
tion of information on small entities. the 
Regulatory Flexibility Act (5 V.S.c. chap
ter 6) does not apply. Pursuant to sec
tion 7805(f) of the Code, the notice of pro
posed rulemaking preceding these regula
tions was submitted to the Chief Counsel 
for Advocacy of the Small Business Ad
ministration for comment on its impact on 
small business. 

Drafting Information 

The principal author of these regula
tions is Debra A. Kohn of the Office of the 
Associate Chief Counsel (Procedure and 
Administration). 

* * * * * 

Adoption of Amendments to the 
Regulations 

Accordingly, under the authority of 
26 U.S.c. 7805, 26 CFR parts 301 and 401 
are amended as follows: 

PART 30l-PROCEDURE AND 
ADMINISTRATION 

Paragraph I. The authority citation for 
part 301 <.:Ontinues to read, in part. as fol
lows: 

Authority: 26 U.S.C. 7805 * * * 
Par. 2. Section 301.6325-\ is amended 

as follows: 
1. Paragraphs (a) and (b)(l lei), 

(b)(2)(i), (b)(2)(ii), and (b)(3) are revised. 
2. Paragraph (b)(2)(iii) is redesignated 

as paragraph (b )(6) and revised. 
3. Paragraph (b)(4) is redesignated as 

paragraph (b)(5) and revised. 
4. A new paragraph (b)(4) is added. 
5. Paragraphs (c)( l) and (c )(2) are 

amended by removing the language "dis· 
trict director" and adding the languagE 
"appropriate official" in its place, wher· 
ever it appears. 

6. The first sentence of paragraph (d)( 1· 
is amended by removing the language "j. 

district director" and adding the languagf 
"The appropriate official" in its place, b~ 
removing the word "Code" and adding thl 
language "Internal Revenue Code" in it 
place, and by removing the language "thl 
district director" and adding the languagl 
"the appropriate official" in its place. Th 
third sentence is amended by removing tho 
language "a district director" and addin. 
the language "the appropriate official" i 
its place, and removing the language "th 
district director" and adding "the appropri 
ate official" in its place. 

7. Paragraph (d)(2)(i) is amended by re
moving the language "A district director" 
and adding the language 'The appropriate 
official" in its place, by removing the word 
"Code" and adding the language "Internal 
Revenue Code" in its place. and by remov
ing the language "the district director" and 
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adding the language "the appropriate offi
cial" in its place. 

8. Paragraph (d)(2)(ii). Examples 1 

through 4, are amended by removing the 

language "district director" and adding the 
language "appropriate official" in its place, 
wherever it appears. 

9. Paragraphs (d)(3) and (d)(4) are 
amended by removing the language "dis
trict director" and adding the language 
"appropriate official" in its place, wher
ever it appears. 

10. The first sentence of paragraph (e) 
is amended by removing the language "a 
district director" and adding the language 
"the appropriate official" in its place, and 
by removing the language "the district 
director" and adding the language "the 
appropriate official" in its place. The third 
and fourth sentences are amended by re
moving the language "district director" 
and adding the language "appropriate of
ficial" in its place. 

II. Paragraphs (f)( I) and (f)(2)(i) are 
amended by removing the language "a dis
trict director" and adding the language "the 
appropriate official" in its place, paragraph 
(f)(2)(i)(b) is amended by removing the 
language "the district director" and adding 
the language "the appropriate official" in 
its place, and paragraph (f)(3) is amended 
by removing the word "Code" and adding 
the language "Internal Revenue Code" in 
its place. 

12. Paragraphs (h) and (i) are added. 
The revisions and additions read as fol

lows: 

§301.6325-1 Release of lien or discharge 
of property. 

(a) Release of lien-(l) Liability sat
isfied or unenforceable. The appropriate 
official shall issue a certificate of release 
for a filed notice of Federal tax lien, no 
later than 30 days after the date on which 
he finds that the entire tax liability listed 
in such notice of Federal tax lien either 
has been fully satisfied (as defined in para
graph (a)( 4) of this section) or has become 
legally unenforceable. In all cases, the lia
bility for the payment of the tax continues 
until satisfaction of the tax in full or un
til the expiration of the statutory period for 
collection, including such extension of the 
period for collection as is agreed to. 

(2) Bond accepted. The appropriate of
ficial shall issue a certificate of release of 
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any tax lien if he is furnished and accepts a 

bond that is conditioned upon the payment 
of the amount assessed (together with all 

interest in respect thereof), within the time 
agreed upon in the bond, but not later than 
6 months before the expiration of the statu

tory period for collection. including any 
agreed upon extensions. For provisions re
lating to bonds, see sections 710 I and 7102 
and §§301.7101-1 and 301.7102-1. 

(3) Certificate of release for a lien 

which has become legally unenforceable. 
The appropriate official shall have the au
thority to file a notice of Federal tax lien 
which also contains a certificate of release 
pertaining to those liens which become 
legally unenforceable. Such release will 
become effective as a release as of a date 
prescribed in the document containing the 
notice of Federal tax lien and certificate of 

release. 
(4) Satisfaction of tax liability. For 

purposes of paragraph (a)(1) of this sec
tion, satisfaction of the tax liability occurs 
when-

(i) The appropriate official determines 
that the entire tax liability listed in a notice 
of Federal tax lien has been fully satisfied. 
Such determination will be made as soon 
as practicable after tender of payment; or 

(ii) The taxpayer provides the appropri
ate official with proof of full payment (as 
defined in paragraph (a)(5) of this section) 
with respect to the entire tax liability listed 
in a notice of Federal tax lien together with 
the information and documents set forth in 
paragraph (a)(7) of this section. See para
graph (a)(6) ofthis section if more than one 
tax liability is listed in a notice of Federal 
tax lien. 

(5) Proof of full payment. As used 
in paragraph (a)(4)(ii) of this section, the 
term proof of full payment means-

(i) An internal revenue cashier's receipt 
reflecting full payment of the tax liability 
in question; 

(ii) A canceled check in an amount suf
ficient to satisfy the tax liability for which 
the release is being sought; 

(iii) A record, made in accordance 
with procedures prescribed by the Com
missioner, of proper payment of the tax 
liability by credit or debit card or by elec
tronic funds transfer; or 

(iv) Any other manner of proof accept
able to the appropriate official. 

(6) Notice of a Federal tax lien which 
lists multiple liabilities. When a notice of 

Federal tax lien lists multiple tax liabilities, 
the appropriate official shall issue a cenifi

cate of release when all of the tax liabilities 
listed in the notice of Federal tax lien have 
been fully satisfied or have become legally 
unenforceable. In addition, if the taxpayer 
requests that a certificate of release be is
sued with respect to one or more tax lia
bilities listed in the notice of Federal tax 
lien and such liability has been fully satis
fied or has become legally unenforceable, 
the appropriate official shall issue a certifi
cate of release. For example, if a notice of 
Federal tax lien lists two separate liabili
ties and one of the liabilities is satisfied, 
the taxpayer may request the issuance of a 
certificate of release with respect to the sat
isfied tax liability and the appropriate offi
cial shall issue a release. 

(7) Taxpayer requests. A request for a 
certificate of release with respect to a no
tice of Federal tax lien shall be submitted 
in writing to the appropriate official. The 
request shall contain the information reo 
quired in the appropriate IRS Publication. 

(b) Discharge of specific property from 
the lien-( 1) Property double the amount 
of the liability. (i) The appropriate official 
may, in his discretion, issue a certificate of 
discharge of any part of the property sub
ject to a Federal tax lien imposed under 
chapter 64 of the Internal Revenue Code 
if he determines that the fair market value 
of that part of the property remaining sub
ject to the Federal tax lien is at least double 
the sum of the amount of the unsatisfied li
ability secured by the Federal tax lien and 
of the amount of all other liens upon the 
property which have priority over the Fed· 
eral tax lien. In general, fair market value 
is that amount which one ready and willing 
but not compelled to buy would pay to an
other ready and willing but not compelled 
to sell the property. 

* * * * * 
(2) Part payment; interest of United 

States valueless-(i) Part payment. The 
appropriate official may, in his discretion, 
issue a certificate of discharge of any part 
of the property subject to a Federal taX 

lien imposed under chapter 64 of the In
ternal Revenue Code if there is paid over 
to him in partial satisfaction of the liability 
secured by the Federal tax lien an amount 
determined by him to be not less than the 
value of the interest of the United States in 
the property to be so discharged. In deter-



mining the amount to be paid, the appropri
ate official will take into consideration all 
the facts and circumstances of the case, in
cluding the expenses to which the govern
ment has been put in the matter. In no case 
shall the amount to be paid be less than the 
value of the interest of the United States in 
the property with respect to which the cer
tificate of discharge is to be issued. 

Oi) Interest of the United States value
less. The appropriate official may, in his 
discretion, issue a certificate of discharge 
of any part of the property subject to the 
Federal tax lien if he detennines that the 
interest of the United States in the property 
to be so discharged has no value. 

(3) Discharge of property by substitu
tion of proceeds of sale. The appropri
ate official may, in his discretion, issue 
a certificate of discharge of any part of 
the property subject to a Federal tax lien 
imposed under chapter 64 of the Internal 
Revenue Code if such part of the property 
is sold and, pursuant to a written agree
ment with the appropriate official, the pro
ceeds of the sale are held, as a fund sub
ject to the Federal tax liens and claims of 
the United States, in the same manner and 
with the same priority as the Federal tax 
liens or claims had with respect to the dis
charged property. This paragraph does not 
apply unless the sale divests the taxpayer 
of all right, title, and interest in the prop
erty sought to be discharged. Any rea
sonable and necessary expenses incurred 
in connection with the sale of the prop
erty and the administration of the sale pro
ceeds shall be paid by the applicant or from 
the proceeds of the sale before satisfaction 
of any Federal tax liens or claims of the 
United States. 

(4) Right of substitution of value-(i) 
Issuance of certificate of discharge to 
property owner who is not the taxpayer. 
If an owner of property subject to a Fed
eral tax lien imposed under chapter 64 
of the Internal Revenue Code submits an 
application for a certificate of discharge 
pursuant to paragraph (b )(5) of this sec
tion, the appropriate official shall issue a 
certificate of discharge of such property 
after the owner either deposits with the 
appropriate official an amount equal to the 
value of the interest of the United States in 
the property, as determined by the appro
priate official pursuant to paragraph (b )(6) 
of this section, or furnishes an acceptable 
bond in a like amount. This paragraph 

does not apply if the person seeking the 
discharge is the person whose unsatisfied 
liability gave rise to the Federal tax lien. 
Thus, if the property is owned by both the 
taxpayer and another person, the other per
son may obtain a certificate of discharge 
of the property under this paragraph, but 
the taxpayer may not. 

Oi) Refund of deposit and release of 
bond. The appropriate official may, in his 
discretion, determine that either the entire 
unsatisfied tax liability listed on the notice 
of Federal tax lien can be satisfied from a 
source other than the property sought to be 
discharged, or the value of the interest of 
the United States is less than the prior de
termination of such value. The appropriate 
official shall refund the amount deposited 
with interest at the overpayment rate de
termined under section 6621 or release the 
bond furnished to the extent that he makes 
this determination. 

(iii) Refund request. If a property owner 
desires an administrative refund of his de
posit or release of the bond, the owner shall 
file a request in writing with the appropri
ate official. The request shall contain such 
information as the appropriate IRS Publi
cation may require. The request must be 
filed within 120 days after the date the cer
tificate of discharge is issued. A refund re
quest made under this paragraph neither is 
required nor is effective to extend the pe
riod for filing an action in court under sec
tion 7426(a)(4). 

(iv) Internal Revenue Service's use of 
deposit if court action not filed. If no 
action is filed under section 7426(a)(4) 
for refund of the deposit or release of the 
bond within the l20-day period speci
fied therein, the appropriate official shall, 
within 60 days after the expiration of the 
120-day period, apply the amount de
posited or collect on such bond to the 
extent necessary to satisfy the liability 
listed on the notice of Federal tax lien, and 
shall refund, with interest at the overpay
ment rate determined under section 6621, 
any portion of the amount deposited that 
is not used to satisfy the liability. If the 
appropriate official has not completed the 
application of the deposit to the unsatis
fied liability before the end of the 60-day 
period, the deposit will be deemed to have 
been applied to the unsatisfied liability as 
of the 60th day. 

(5) Application for certificate of dis
charge. Any person desiring a certificate 

of discharge under this paragraph (b) shall 
submit an application in writing to the ap
propriate official. The application shall 
contain the information required by the ap
propriate IRS Publication. For purposes 
of this paragraph (b), any application for 
certificate of discharge made by a prop
erty owner who is not the taxpayer, and 
any amount submitted pursuant to the ap
plication, will be treated as an application 
for discharge and a deposit under section 
6325(b)( 4) unless the owner of the prop
erty submits a statement, in writing, that 
the application is being submitted under 
another paragraph of section 6325 and not 
under section 6325(b)(4), and the owner 
in writing waives the rights afforded un
der paragraph (b)(4), including the right to 
seek judicial review. 

(6) Valuation of interest of United 
States. For purposes of paragraphs (b)(2) 
and (b)( 4) of this section, in determining 
the value of the interest of the United 
States in the property, or any part thereof, 
with respect to which the certificate of 
discharge is to be issued, the appropriate 
official shall give consideration to the 
value of the property and the amount of 
all liens and encumbrances thereon hav
ing priority over the Federal tax lien. In 
determining the value of the property, the 
appropriate official may, in his discretion, 
give consideration to the forced sale value 
of the property in appropriate cases. 

* * * * * 
(h) As used in this section, the term ap

propriale offiCial means either the official 
or office identified in the relevant IRS Pub
lication or, if such official or office is not 
so identified, the Secretary or his delegate. 

(i) EffectiVe/applicability date. This 
section applies to any release of lien or 
discharge of property that is requested 
after January 31, 2008. 

Par. 3. Section 301.6503(f)-1 is 
amended as follows: 

1. The section heading is revised. 
2. The undesignated paragraph is des 

ignated as paragraph (a), a paragraph head· 
ing is added, and a new sentence is added 
immediately prior to the Example. 

3. In newly designated paragraph (a), 
the language "a district director" is re
moved and the language "the appropri
ate official" is added in its place, the lan
guage "the district director" is removed 
and the language "the appropriate official" 
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is added in its place, and in the Example 
the language "district director" is removed 

and the language "appropriate official" is 
added in its place, wherever it appears. 

4. Paragraphs (b), (c), and (d) are 
added. 

The revisions and additions read as fol
lows: 

§301.6503(j)-1 Suspension of running 
of period of limitation; wrongful seizure 
of property of third-party owner and 
discharge of lien for substitution of value. 

(a) Wrongful seizure. * * * The fol
lowing example illustrates the principles 
of this section: 

* * * * * 
(b) Discharge of wrongful lien for sub

stitution of value. If a person other than 
the taxpayer submits a request in writing 
for a certificate of discharge for a filed 
Federal tax lien under section 6325(b)( 4), 
the running of the period of limitations on 
collection after assessment under section 
6502 for any liability listed in such notice 
of Federal tax lien shaH be suspended for 
a period equal to the period beginning on 
the date the appropriate official recei ves 
a deposit or bond in the amount specified 
in §301.6325-1(b)(4)(i) and ending on the 
date that is 30 days after the earlier of~ 

( 1) The date the appropriate official no 
longer holds, or is deemed to no longer 
hold, within the meaning of paragraph 
(b)(4)(iv) of this section, any amount as 
a deposit or bond by reason of taking 
such actions as prescribed in sections 
6325(b)(4)(B) and (C); or 
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(2) The date the judgment secured un
der section 7426(b )(5) becomes final. 

(c) As used in this section, the term ap
propriate official means either the official 
or office identified in the relevant IRS Pub
lication or, if such official or office is not 

so identified, the Secretary or his delegate. 
(d) Effective/applicability date. This 

section applies to any request for a certifi
cate of discharge made after January 31, 

2008. 
Par. 4. In §30I.7426-1, paragraphs 

(a)(4), (b)(5), and (d) are added. 

§301.7426-1 Civil actions by persons 
other than taxpayers. 

(a) * * * 
(4) Substitution of value. A person who 

obtains a certificate of discharge under sec
tion 6325(b)(4) with respect to any prop
erty may, within 120 days after the day on 
which the certificate is issued, bring a civil 
action against the United States in a district 
court of the United States for a detenni
nation of whether the value of the interest 
of the United States (if any) in such prop
erty is less than the value determined by 
the appropriate official. A civil action un
der this provision shall be the exclusive ju
dicial remedy for a person other than the 
taxpayer who obtains a certificate of dis
charge for a filed notice of Federal tax lien. 

(b) * * * 
(5) Substitution of value. If the court de

termines that the determination by the ap
propriate official of the value of the inter
est of the United States in the property ex
ceeds the actual value of such interest, the 
court may grant a judgment ordering a re-

fund of the amount deposited, or a release 
of the bond. to the extent that the aggregate 
of those amounts exceeds the value as de
termined by the court. 

* * * * * 
(d) Paragraphs (a)(4) and (b)(5) of this 

section apply to any request for a certifi
cate of discharge made after January 31. 
2008. 

PART 401-[REMOVED] 

Par. 5. Part 401 is removed. 

Linda E. Stiff. 
Deputy Commissioner for 
Services and Enforcement. 

Approved January 9, 2008, 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on January 30. 
2008. 8:45 a.m., and published in the issue of the FedernI 
Register for January 31, 2008, 73 F.R. 5741) 

Section 7520.-Valuation 
Tables 

The adjusted applicable federal short-term, mid· 
tenn, and long-tenn rates are set forth for the month 
of April 2008. See Rev. Rul. 2008-20, page 716. 

Section 7872.-Treatment 
of Loans With Below-Market 
Interest Rates 

The adjusted applicable federal short-term. mid
tenn, and long-tenn rates are set forth for the month 
of April 2008. See Rev. RuL 2008-20, page 716. 



Part III. Administrative, Procedural, and Miscellaneous 
Amplification of Notice 
2006-52; Deduction for 
Energy Efficient Commercial 
Buildings 

Notice 2008-40 

SECTION 1. PURPOSE 

This notice clarifies and amplifies No
tice 2006-52, 2006-1 C.B. 1175. No
tice 2006-52 provides a process that al
lows a taxpayer who owns a commercial 
building and installs property as part of 
the commercial building's interior light
ing systems, heating, cooling, ventilation, 
and hot water systems, or building enve
lope to obtain a certification that the prop
erty satisfies the energy efficiency require
ments of § 1790( c)(1) and (d) of the Inter
nal Revenue Code. Notice 2006-52 also 
provides for a public list of software pro
grams that may be used in calculating en
ergy and power consumption for purposes 
of § I79D. 

This notice sets forth additional guid
ance relating to the deduction for energy 
efficient commercial buildings under 
§ 179D and is intended to be used with No
tice 2006-52. Any reference in this notice 
to Standard 90.1-2001 should be treated 
as a reference to ANSIIASHRAEIIESNA 
Standard 90.1-2001, Energy Standard for 
Buildings Except Low-Rise Residential 
Buildings, developed for the American 
National Standards Institute by the Amer
ican Society of Heating, Refrigerating, 
and Air Conditioning Engineers and the 
Illuminating Engineering Society of North 
America (as in effect on April 2, 2003, in
cluding addenda 90.1a-2003, 90.1 b-2002, 
90. Ic-2002, 90.ld-2002, and 90. Ik-2002 
as in effect on that date). 

SECTION 2. BACKGROUND 

Section 1331 of the Energy Policy Act 
of 2005, Pub. L. No. 109-58, 119 Stat. 
594 (2005), enacted § 1790 of the Code, 
which provides a deduction with respect 
to energy efficient commercial buildings. 
Section 204 of the Tax Relief and Health 
Care Act of 2006, Pub. L. No. 109-432, 
120 Stat. 2922 (2006), extends the § 179D 
deduction through December 31, 2008. 

Section 179D(a) allows a deduction to 
a taxpayer for part or all of the cost of en
ergy efficient commercial building prop
erty that the taxpayer places in service af
ter December 31,2005, and before January 
1,2009. Sections 179D(d)(l) and l79D(f) 
allow a deduction to a taxpayer for part 
or all of the cost of certain partially qual
ifying commercial building property that 
the taxpayer places in service after Decem
ber 31, 2005, and before January L 2009. 
Partially qualifying commercial building 
property is property that would be energy 
efficient commercial building property but 
for the failure to achieve the 50-percent re
duction in energy and power costs required 
under § 179D(c)(l)(D). 

SECTION 3. SPECIAL RULE 
FOR GOVERNMENT-OWNED 
BUILDINGS 

.01 In General. In the case of energy 
efficient commercial building property (or 

partially qualifying commercial building 
property for which a deduction is allowed 
under § 179D) that is installed on or in 
property owned by a Federal, State, or lo
cal government or a political subdivision 
thereof, the owner of the property may al
locate the § 179D deduction to the per
son primarily responsible for designing the 
property (the designer). If the allocation of 
a § 1790 deduction to a designer satisfies 
the requirements of this section, the deduc
tion will be allowed only to that designer. 
The deduction will be allowed to the de
signer for the taxable year that includes the 
date on which the property is placed in ser
vice. 

.02 Designer of Government-Owned 
Buildings. A designer is a person that 
creates the technical specifications for in
stallation of energy efficient commercial 
building property (or partially qualifying 
commercial building property for which 
a deduction is allowed under § 179D). A 
designer may include, for example, an ar
chitect, engineer, contractor, environmen
tal consultant or energy services provider 
who creates the technical specifications 
for a new building or an addition to an 
existing building that incorporates energy 
efficient commercial building property (or 
partially qualifying commercial building 
property for which a deduction is allowed 

under § [79D). A person that merely in
stalls, repairs, or maintains the property is 
not a designer. 

.03 Allocation of the Deduction. If 
more than one designer is responsible for 
creating the technical specifications for 
installation of energy efficient commercial 
building property (or partially qualifying 
commercial building property for which 
a deduction is allowed under § 179D) on 
or in a government-owned building, the 
owner of the building shall-

(1) determine which designer is primar
ily responsible and allocate the full deduc
tion to that designer, or 

(2) at the owner's discretion, allocate 
the deduction among several designers. 

.04 Form of Allocation. An allocation 
of the § 179D deduction to the designer 
of a government-owned building must be 
in writing and will be treated as satisfying 
the requirements of this section with rc
spect to energy efficient commercial build
ing property (or partially qualifying com
mercial building property for which a de
duction is allowed undeT § 179D) if the al
location contains all of the following: 

(1) The name, addTess, and telephone 
number of an authorized representative of 
the owneT of the government-owned build
ing; 

(2) The name, address, and telephone 
number of an authorized Tepresentative of 
the designer receiving the allocation of the 
§ 1790 deduction; 

(3) The address of the govern
ment-owned building on or in which the 
property is installed; 

(4) The cost of the property; 
(5) The date the pToperty is placed in 

service; 

(6) The amount of the § l79D dcduction 
allocated to the designer; 

(7) The signatuTes of the authorized 
representatives of both the owner of the 
government-owned building and the de
signer or the designer's authorized repre
sentative; and 

(8) A declaration, applicable to the allo
cation and any accompanying documents, 
signed by the authorized Tepresentative of 
the owner of the government-owned build
ing, in the following form: 

"Under penalties of perjury, I declare 
that I have examined this allocation, in-
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eluding accompanying documents, and 
to the best of my knowledge and belief, 
the facts presented in support of this 
allocation arc true, correct, and com
plete." 
.05 Obligations of Dnigller. Before 

a designer may claim the § 1790 deduc
tion with respect to property installed on 
or in a government-owned building, the 
designer must obtain the written alloca
tion described in section 3.04. A designer 
is not required to attach the allocation to 
the return on which the deduction is taken. 
However, § 1.6001-1 (a) of the Income Tax 
Regulations requires that taxpayers main
tain such books and records as are suffi
cient to establish the entitlement to, and 
amount of. any deduction claimed by the 
taxpayer. Accordingly. a designer claim
ing a deduction under § 1790 should re
tain the allocation as part of the taxpayer's 
records for purposes of § 1.6001-1 (a) of 
the Income Tax Regulations. 

.06 Tax Consequences to Designer of 
GOl'emlllent-O\\'ned Buildings. The maxi
mum amount of the § 1790 deduction to be 
allocated to the designer is the amount of 
the costs incurred by the owner of the gov
ernment-owned building to place the en
ergy .efficie~1t commercial building prop
erty III service. A partial deduction may 
be allocated and computed in accordance 
with the procedures set forth in sections 2 
and 3 Of. Notice 2006-52. The designer 
does not IIlclude any amount in income on 
account of the § 1790 deduction allocated 
to the designer. In addition, the designer is 
not reqUIred to reducc future deductions by 
an amount equal to the § 1790 deduction 
allo~ated to the designer. Although reduc
IIlg tuture deductions in this manner would 
provide equivalent treatment for designers 
that are allocated a § 1790 deduction and 
building owners that are required to reduce 
the basis of their energy efficient commer
~1U1 buildi ng property by the amount of the 
§ 1790 deduction they claim, § 1790 does 
not provide for any reductions other than 
reductions to the basis of the energy effi
Cient commercial building property. 

.07 Tllx ~()nse(JlIences to Owner of 
Pl,//JI/c BlIlldrng. The owner of the pub
til buddmg IS not required to include 
any amount in income on account of th 
s. e 
~ 1790 deduction allocated to the de-
,igner. The owner of the public building 
I~. hll\\e\'er, required to reduce the basis of 
the energy efficient commercial buildino e 
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p~opert~ ~or partially qualifying commer
cial bLllldlllg property) by the ' amount 01 
the § 1790 deduction allocated. 

SECTION 4. LIST OF APPROVED 
SOFTWARE PROGRAMS 

.01 111 General. The Department of En
ergy creates and maintains a public list of 
software that may be used to calculate en
ergy and power consumption and costs for 
purposes of providing a certification under 
s~ction 4 of Notice 2006-52. This public 
list appears at http://wwweere.energy.govl 
buildingslinfoltax_incentives.html. Soft
ware will be included on the list if the 
~oftware developer submits the following 
lIlformation to the Department of Energy: 

(I) The name, address, and (if applica
ble) web site of the software developer; 

(2) The name, email address, and tele
phone number of the person to contact 
for further information regarding the soft
ware; 

(3) The name, version, or other identi
~er of the software as it will appear on the 
list; 

(4) All test results, input files, output 
files, weather data, modeler reports, and 
the executable version of the software with 
which the tests were conducted; and 

(5) A declaration by the developer of 
~he software made under penalties of per
Jury and containing all of the following in
formation: 

(a) A statement that the software has 
been tested according to the American Na
tional Standards Institute/American Soci
ety of Heating, Refrigerating and Air-Con
ditioning Engineers (ANSI! ASHRAE) 
Standard 140-2007 Standard Method of 
Test for the Evaluation of Building Energy 
Analysis Computer Programs. 

(b) A statement that the software can 
model explicitly-

(i) R,760 hours per year; 
(ii) Calculation methodologies for the 

building components being modeled' 
. (i~i) Hourly variations in occu~ancy, 

IIghtlllg power, miscellaneous equipment 
power, thermostat setpoints, and HVAC 
system operation, defined separately for 
eac~ day of the week and holidays; 

(Iv) Thermal mass effects' 
(v) Ten or more thermal z~nes' 
(vi) Part-load performance c~rves for 

mechanical equipment; 

(vii) Capacity and efficiency correction 
cur:es for mechanical heating and Cooling 
eqLllpment; and 

(viii) Air-side and water-side eeon\} 
mizers with integrated control. 

(c) A statement that the software can ex. 
plicitly mode I each of the following HVAC 
systems listed in Appendix G of Standard 
90.1-2004: 

(i) Packaged Terminal Air Conditioner 
(PTAC) (air source), single-zone package 
(through the wall), multi-zone hydronic 
lo~p, air-to-air OX coil cooling, central 
boiler, hot water coil. 

(ii) Packaged Terminal Heat Pum 
(PTHP) (air source), single-zone pac:' 
age (through the wall), air-to-air DX coil 
heat/cool. 
. (iii) Packaged Single Zone Air Condi· 

tloner (PSZ-AC), single-zone air, air-to·air 
DX .coil cool, gas coil, constant-speed fan. 

(IV) Pack~ged Single Zone Heat Pump 
(PSZ-HP), slllgle-zone air, air-to-air OX 
coil coollheat, constant-speed fan. 

(v) Packaged Variable-Air-Volume 
(PVAV) with reheat, multi-zone air 
multi-zone hydronic loop, air-to-air OX 
coil, VAV fan, boiler, hot water VAV ter· 
minal boxes. 

(vi) Packaged Variable-Air-Volume 
with parallel fan powered boxes (PVAV 
with PFP boxes), multi-zone air, OX coil, 
VAV fan, fan-powered induction boxes 
electric reheat. ' 

(vii) Variable-Air-Volume (VAV) with 
reheat, multi -zone air, multi-zone hy· 
dronic loop, air-handling unit, chilled 
water coil, hot water coil, VA V fan, chiller, 
boiler, hot water VAV boxes. 

(viii) Variable-Air-Volume with par· 
allel fan powered boxes (VAV with PFP 
boxes), multi-zone air, air-handling unit, 
chilled water coil, hot water coil, VAV 
fan, chiller, fan-powered induction boxes, 
electric reheat. 

(d) A statement that the software can
(i) Either directly determine energy and 

power costs or produce hourly reports of 
energy use by energy source suitable for 
determining energy and power costs sepa
rately; and 

(ii) Design load calculations to deter
mine required HVAC equipment capacities 
and air and water flow rates. 

(e) A statement describing which, if 
any, of the following the software can ex
plicitly model: 

(i) Natural ventilation. 



(ii) Mixed mode (natural and mechani-
cal) ventilation. 

(iii) Earth tempering of outdoor air. 
(iv) Displacement ventilation. 
(v) Evaporative cooling. 
(vi) Water use by occupants for cook

ing, cleaning or other domestic uses. 
(vii) Water use by heating, cooling, or 

other equipment, or for on-site landscap
ing. 

(viii) Automatic interior or exterior 
lighting controls (such as occupancy, pho
tocells, or time clocks). 

(viii) DayIighting (sidelighting, sky
lights, or tubular daylight devices). 

(ix) Improved fan system effiCiency 
through static pressure reset. 

(x) Radiant heating or cooling (low or 
high temperature). 

(xi) Multiple or variable speed control 
for fans, cooling equipment, or cooling 
towers. 

(xii) On-site energy systems (such as 
combined heat and power systems, fuel 
cells, solar photovoltaic, solar thermal, or 
wind). 

.02 Addresses. Submissions under this 
section must be addressed as fol lows: 

Commercial Software List 
Department of Energy 
Office of Building Technologies, 
EE~2J 

1000 Independence Ave., SW 
Washington, DC 20585-0121 

.03 Updated Lists. The software 
list at http://www.eere.energy.gov/ 
buildingslinfoltax_incentives.html will 
be updated as necessary to reflect 
submissions received under this section. 

. 04 Removal from Published List. The 
Department of Energy may, upon exami
nation, determine that software is not suf
ficiently accurate to justify its use in calcu
lating energy and power consumption and 
costs for purposes of providing a certifica
tion under section 4 of Notice 2006-52 and 
remove the software from the published 
list. The Department of Energy may un
dertake such an examination on its own 
initiative or in response to a public request 
suppOlted by appropriate analysis of the 
software's deficiencies. 

.05 Effect of Removal from Published 
List. Software may not be used to calcu
late energy and power consumption and 
costs for purposes of providing a certifi-

cation with respect to property placed in 
service after the date on which the soft
ware is removed from the published list. 
The removal will not affect the validity of 
any certification with respect to property 
placed in service on or before the date on 
which the software is removed from the 
published list. 

.06 Public Availabilitv of Information. 
The Department of Energy may make all 
information provided under paragraph .01 
of this section available for public review. 

.07 Applicability. The procedures in 
this section supersede the procedures :set 
forth in section 6 of Notice 2006-52 for 
periods after March 31, 2008. Any soft
ware that is included on the public list on 
March 31, 2008, will remain on the pub
lic list unless and until removed under the 
procedures set forth in this section. 

SECTION 5. CERTIFICATION 
REQUIREMENTS FOR INTERIM 
LIGHTING RULE 

.01 In General. Section 2.03(l)(b) of 
Notice 2006-52 provides an interim nile 
under which partially qualifying prop
erty is treated as energy efficient lighting 
property (the Interim Lighting Rule). Be
fore a taxpayer may claim the § 179D 
deduction under the Interim Lighting Rule 
with respect to energy efficient lighting 
property installed on or in a commercial 
building, the taxpayer must obtain a cer
tification with respect to the property. 
The certification must be provided by a 
qualified individual. Section 4 of Notice 
2006-52 provides that the certification 
must include a statement that qualified 
computer software was used to calculate 
energy and power consumption and costs . 
That section also provides that the cer
tification must include a statement that 
the building owner has received an expla
nation of projected annual energy costs. 
These requirements are appropriate only 
in the case of certifications that involve 
calculations of energy and power con
sumption and cost. The Interim Lighting 
Rule is satisfied by a reduction in lighting 
power density and such a reduction may 
be computed using a spreadsheet or other 
similar software. This computation does 
not require qualified computer software 
to model the entire building system or a 
determination of projected annual energy 
costs. Accordingly, the requirements of 

section 4 of 'Jotice 2006-52 do not apply 
to certifications under the Interim Lighting 
Rule. 

.02 Applicahle Requiremenfs. A tax
payer is not required to attach the certifi
cation to the return on which the deduction 
is taken. However, § 1.6001-1 (a) of the 
Income Tax Regulations requires that tax
payers maintain such books and records 
as are sufficient to establish the entitle
ment to. and amount of, any deduction 
claimed by the taxpayer. Accordingly. 
a taxpayer claiming a deduction under 
§ 179D should retain the certification as 
part of the taxpayer's records for pur
poses of § 1.600 I-I (a) of the Income Tax 
Regulations. The qualified individual pro
viding a certification under the interim 
rule must document a reduction in lighting 
power density in a thorough and consistent 
manner. A certification under the Interim 
Lighting Rule will be treated as satisfying 
the requirements of § l79D( c)( I) if the 
certification contains all of the following: 

( I) The name, address, and telephone 
number of the qualified individual; 

(2) The address of the building to which 
the certification applies; 

(3) A statement by the qualified individ
ual that the interior lighting systems that 
have been, or are planned to be, incorpo
rated into the building-

(a) Achieve a reduction in lighting 
power density of at least 25 percent (50 
percent in the case of a warehouse) of the 
minimum requirements in Table 9.3.1.1 
or Table 9.3.1.2 (not including additional 
interior lighting power allowances) of 
Standard 90.1-200 I; 

(b) Have controls and circuiting that 
comply fully with the mandatory and 
prescriptive requirements of Standard 
90.1-200l; 

(c) Include provision for bi-Ievel 
switching in all uccupancies except hotel 
and motel guest rooms. store rooms, re
strooms, public lobbies, and garages; and 

(d) Meet the minimum requirements for 
calculated lighting levels as set forth in the 
IESNA Lighting Handbook, Perfonnance 
and Application, Ninth Edition, 2000; 

(4) A statement by the qualified individ
ual that-

(a) Field inspections of the building 
were performed by a qualified individual 
after the energy efficient lighting property 
has been placed in service; 
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(b) The field inspections con finned that 
the building has met. or will meet. the re
duction in lighting power density required 
by the design plans and specifications: and 

(c) The fIeld inspections were per
formed in accordance with in~pection and 
testing procedures that-

(i) Have been prescribed by the Na
tional Renewable Energy Laboratory 
(NREL) as Energy Savings Modeling and 
Inspection Guidelines for Commercial 
Building Federal Tax Deduction: and 

(ii) Are in effect at the time the certifi
cation is given: 

(5) A list identifying the components of 
the energy efficient lighting property in
stalled on or in the building. the energy 
efficiency features of the building. and its 
projected lighting power density; 

(6) A statement that the building owner 
has received an explanation of the energy 
efficiency features of the building and its 
projected lighting power density; 

(7) A declaration. applicable to the 
certification and any accompanying docu
ments. signed by the qualified individual, 
in the following form: 

"Under penalties of perjury, I declare 
that I have examined this certification. 
including accompanying documents. 
and to the best of my knowledge and 
belief. the facts presented in support of 
this certification are true, correct, and 
complete." 

SECTION 6. APPLICATION OF THE 
INTERIM LIGHTING RULE TO 
UNCONDITIONED GARAGE SPACE 

For purposes of the Interim Lighting 
Rule, the definition of a Building within 
the Scope of Standard 90.1-2001 (found 
in Section 5.01 of Notice 2006-52) is ex
panded to include a structure that-

(\) Encloses space affording shelter to 
persons, animals. or property within ex
terior walls (or within exterior and party 
walls) and a roof; 

(2) Is not a single-family house, a multi
family structure of three stories or fewer 
above grade, a manufactured house (mo
bile home), or a manufactured house (mod
ular): and 

(3) Is unconditioned attached or de
tached garage space as referenced by 
Tables 9.3.1.1 and 9.3.1.2 of Standard 
90.1-2001. 
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SECTION 7. CHANGES RELATING 
TO PARTIALLY QUALIFYING 

PROPERTY 

.0 I Energy Savi1lgs Perce1ltages. A 
taxpayer may apply section 2.05 of Notice 
2006-52 by substituting "10" for "16213" 
in section 2.05( I) of such notice. If a 
taxpayer makes this substitution, the tax
payer must apply sections 2.03 and 2.04 of 
Notice 2006-52 by substituting "20" for 
"16213" in sections 2.03(1 lea) and 2.04(1) 
of such notice. If § 179D is extended 
beyond December 31, 2008, the Internal 
Revenue Service and the Treasury De
partment expect, in the absence of other 
changes to § 1790, that the substitute per
centages set forth in this section will be 
the only percentages used in detennining 
whether property placed in service after 
December 31, 2008, is partially qualifying 
property. 

.02 Limitation on Deduction for Par
tially Qualifying Property. 

(I) In General. If property installed on 
or in a building is treated as partially qual
ifying property under sections 2.03, 2.04, 
and 2.05 of Notice 2006-52, the deduction 
for the cost of such property shall not ex
ceed the greatest of the following amounts: 

(a) The sum ofthe deductions allowable 
under sections 2.03 and 2.04 of such no
tice; 

(b) The sum of the deductions allowable 
under sections 2.04 and 2.05 of such no
tice; or 

(c) The sum of the deductions allowable 
under sections 2.03 and 2.05 of such no
tice. 

(2) Applicatio1l to Multiple Taxpayers. 

If two or more taxpayers install property 
on or in the same building and the deduc
tion for the cost of the property is subject to 
the limitation in section 7.02(1) of this no
tice, the aggregate amount of the § 179D 
deductions allowed to all such taxpayers 
with respect to the building shall not ex
ceed the amount determined under section 
7 .02( I) of this notice. 

SECTION 8. PAPERWORK 
REDUCTION ACT 

The collections of infonnation con
tained in this notice have been reviewed 
and approved by the Office of Manage
ment and Budget in accordance with the 

Paperwork Reduction Act (44 U.S.C, 
3507) under control number 1545-2004, 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless the 
collection of infonnation displays a valid 
OMB control number. 

The collections of information are in 
sections 4 and 6 of Notice 2006-52 and 
sections 4 and 5 of this notice. This in
fonnation is required to be collected and 
retained in order to ensure that energy 
efficient commercial building property 
meets the requirements for the deduction 
under § 1790. This infonnation will be 
used to detennine whether commercial 
building property for which certifications 
are provided is property that qualifies for 
the deduction. 

The collection of infonnation is re
quired to obtain a benefit. 

The likely respondents are two groups: 
qualified individuals providing a certifica· 
tion under § 1790 (section 4 of Notice 
2006-52 and section 5 of this notice) and 
software developers seeking to have soft· 
ware included on the public list created by 
the Department of Energy (section 6 of No
tice 2006-52 and section 4 of this notice). 

For qualified individuals providing a 
certification under § 179D, the likely re
spondents are individuals. The likely num
ber of certifications is 20,000. The esti
mated burden per certification ranges from 
15 to 30 minutes wi th an estimated average 
burden of 22.5 minutes. The estimated to· 
tal annual reporting burden is 7,500 hours. 

For software developers seeldng to 
have software included on the public list 
created by the Department of Energy, the 
likely respondents are individuals, corpo
rations and partnerships. The estimated 
total annual reporting burden is 75 hours. 
The estimated annual burden per respon
dent varies from 1 to 2 hours, depending 
on individual circumstances, with an es
timated average burden of 11/2 hours to 
complete the submission required to have 
the software added to the public list. The 
estimated number of respondents is 50. 
The estimated frequency of responses is 
once. 

Books or records relating to a collection 
of infonnation must be retained as long 
as their contents may become material in 
the administration of any Internal Revenue 
law. Generally, tax returns and tax return 



information are confidential, as required 
by 26 U.S.C. 6103. 

SECTION 9. DRAFTING 
INFORMATION 

The principal author of this notice is 
Jennifer C. Bernardini of the Office of 

Associate Chief Counsel (Passthroughs 
& Special Industries). For further in
formation regarding this notice, contact 
Jennifer C. Bernardini at (202) 622-3110 
(not a toll-free call). 
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Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking by 
Cross-Reference to 
Temporary Regulation 

Time and Manner for Electing 
Capital Asset Treatment for 
Certain Self-Created Musical 
Works 

REG-153589-06 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary regula
tion. 

SUMMARY: In this issue of the Bulletin, 
the IRS is issuing a temporary regulation 
(T.D. 9379) that provides the time and 
manner for making an election to treat the 
sale or exchange of musical compositions 
or copyrights in musical works created by 
the taxpayer (or received by the taxpayer 
from the works' creator in a transferred 
basis transaction) as the sale or exchange 
of a capital asset. The temporary regula
tion reflects changes to the law made by 
the Tax Increase Prevention and Recon
ciliation Act of 2005 and the Tax Relief 
and Health Care Act of 2006. The tem
porary regulation affects taxpayers making 
the election under section 1221 (b)( 3) of the 
Internal Revenue Code (Code) to treat gain 
or loss from such a sale or exchange as 
capital gain or loss. Thc text of the tem
porary regulation also serves as the text of 
this proposcd regulation. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by May 8. 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-153589-06), 
room 5203, Internal Revenue Service. PO 
Box 7604, Ben Franklin Station. Wash
ington. D.C. 20044. Submissions may be 
hand delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to: CC:PA:LPD:PR (REG-153589-06). 
Courier's Desk, I I1ternal Revenue 
Service. IIII Constitution Avenue, N.W., 
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Washington, D.C .. or sent electronically 
vIa the Federal eRulemaking 
Portal at 1I'1I'H'. regulations.got' (IRS 
REG-153589-06). 

FOR FURTHER INFORMATION 
CONTACT: Conceming the pro
posed regulation. Jamie Kim, (202) 
622-4950; concerning submission of 
comments or requesting a hearing, 
Riclwrd.A.Hurst@irscounsel.treas.gov, 
(202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background and Explanation of 
Provisions 

Temporary regulation in this issue of 
the Bulletin amends the Income Tax Reg
ulations (26 CFR Part I) relating to sec
tion 122I(b)(3) of the Internal Revenue 
Code (Code). The temporary regulation 
provides rules regarding the time and man
ner for making an election under section 
122 I (b)(3) to treat the sale or exchange 
of certain musical compositions or copy
rights in musical works as the sale or ex
change of a capital asset. The text of the 
temporary regulation also serves as the text 
of this proposed regulation. The preamble 
to the temporary regulation explains the 
amendments. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory as
sessment is not required. It also has been 
determined that section 553(b) of the Ad
ministrative Procedure Act (5 U.s.c. chap-' 
ter 5) does not apply to this regulation, and 
because the regulation does not impose a 
collection of information on small entities, 
the Regulatory Flexibility Act (5 U.s.c. 
chapter 6) does not apply. Pursuant to sec
tion 7805(f) of the Internal Revenue Code, 
this regulation has been submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
its impact on small business. 

Comments and Requests for a Public 
Hearing 

Before this proposed regulation is 
adopted as a final regulation, considera
tion will be given to any written comments 
(a signed original and eight (8) copies) or 
electronic comments that are submitted 
timely to the IRS. The IRS and Treasury 
Department request comments on the clar
ity of the proposed rules and how they 
can be made easier to understand. All 
comments will be available for public in
spection and copying. A public hearing 
will be scheduled if requested in writing 
by any person that timely submits written 
comments. If a public hearing is sched
uled, notice of the date, time, and place for 
the public hearing will be published in the 
Federal Register. 

Drafting Information 

The principal author of these regula
tions is Jamie Kim of the Office of As
sociate Chief Counsel (Income Tax & Ac
counting). However, other personnel from 
the IRS and Treasury Department partici
pated in their development. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.1221-3 is added to 

read as follows: 

§1.1221-3 Time and manner for electing 
capital asset treatment for certain 
self-created musical works. 

[The text of proposed § 1.1221-3 is the 
same as the text of § 1.l221-3T(a) through 
(d)( I) published elsewhere in this issue of 
the Bulletin.] 

Linda E. Stiff. 
Deputy Commissioner for 
Services and Enforcemen1. 



(Filed by the Office of the Federal Register on February 7. 
2008, 8:45 a.m., and published in the issue of the Federal 
Register for February 8, 2008. 73 FR, 7503) 

Issuance of Opinion and 
Advisory Letters and 
Opening of the EGTRRA 
Determination Letter Program 
for Pre-Approved Defined 
Contribution Plans 

Announcement 2008-23 

The Service will soon issue opinion 
and advisory letters for pre-approved (i.e., 
master and prototype (M&P) and volume 
submitter (VS» defined contribution plans 
that were timely filed with the Service to 
comply with the Economic Growth and 
Tax Relief Reconciliation Act of 2001, 
Pub. L. 107-16, ("EGTRRA") and other 
changes in plan qualification requirements 
listed in Notice 2004-84, 2004-2 c,B. 
1030 ("the 2004 Cumulative List"). The 
Service expects to issue the letters on 
March 31, 2008, or, in some cases, as 
soon as possible thereafter. Employers 
using these pre-approved plan documents 
to restate a plan for EGTRRA will be re
quired to adopt the EGTRRA-approved 
plan document by April 30, 2010. The 
Service will accept applications for indi
vidual determination letters submitted by 
adopters of these pre-approved plans start
ing on May 1,2008. This announcement 
describes certain changes to the determi
nation letter application procedures for 
pre-approved plans that will simplify the 
application process for many applicants, 
and it informs plan sponsors that revised 
application forms for these plans will be 
available in the near future. 

Background 

Rev. Proc. 2007-44, 2007-28, I.R.B. 
54, and Rev. Proc. 2005-16. 2005-1 c,B. 
674, describe a staggered remedial amend
ment system for plans that are qualified 
under § 401(a) of the Internal Revenue 
Code, with five-year amendment/approval 
cycles for individually designed plans and 
six-year cycles for pre-approved plans. 
The submission period for the initial cy
cle for pre-approved defined contribution 

plans was February 17,2005, through Jan
uary 31, 2006. Sponsors and practitioners 
were required to restate their pre-approved 
defined contribution plans for EGTRRA 
and the 2004 Cumulative List and apply 
for new opinion or advisory letters during 
this submission period. 

Section 16.03 of Rev. Proc. 2007-44 
provides that when the review of a cycle 
for pre-approved plans has neared comple
tion, the Service will publish an announce
ment providing the date by whieh adopting 
employers must adopt the newly approved 
plans. This date is intended to give adopt
ing employers a window of approximately 
two year~ in which to adopt the plans, 

Procedures for filing determination let
ter applications are contained in Rev. Proc. 
2008-6, 2008-1 I.R.B. 192. Section 6,05 
of Rev, Proe, 2008-6 requires a determi
nation letter application to include a copy 
of the plan's signed and dated timely good 
faith EGTRRA amendments, interim and 
other plan amendments. These documents 
are in addition to the restated plan or, in 
the case ofM&P and certain VS plans, the 
completed adoption agreement. 

In general, an application for an indi
vidual determination letter on a pre-ap
proved plan is to be filed on Form 
5307, Application for Determination for 
Adopters of Master or Prototype or Volume 
Submitter Plans. These applications will 
be reviewed on the basis of the Cumula
tive List of Changes in Plan Qualification 
Requirements that was used to review the 
underlying pre-approved plan, that is, the 
2004 Cumulative List in the case of an 
application filed for the cycle that includes 
the pre-approved plan submission period 
that ended on January 31,2006. 

In certain circumstances, however, an 
application for an individual determination 
letter on a pre-approved plan is to be filed 
on Form 5300, Application for Determina
tion for Employee Benefit Plan, rather than 
Fonn 5307, These circumstances include 
the following: (1) where the adopter of 
an M&P plan amends the basic plan docu
ment or adoption agreement, other than by 
choosing among options permitted under 
the plan or amending the plan in the man
ner described in sections 5.02 and 19,03 of 
Rev, Proc. 2005-16; (2) where the adopter 
of a VS plan makes changes to the pre-ap-

proved plan that are too extensive or com
plex or otherwise determined by the Ser
vice to be incompatible with the purposes 
of the volLlme submitter program; and (3) 
where the adopter of a pre-approved plan is 
reqLlesting a determination regarding par
tial termination, affiliated service group 
status or leased employees, or where the 
pre-approved plan is a multiple employer 
VS plan, 

Except as otherwise provided in this an
nouncement, an application for an individ
ual determination letter on a pre-approved 
plan that is filed on Form 5300 will be re
viewed on the basis of the Cumulative List 
in effect when the application is filed, For 
example, a determination letter application 
filed on Form 5300 on May 1, 2008, will be 
reviewed on the basis of the 2007 Cumula
tive List (Notice 2007-94,2007-51 LRB. 
1179). 

Deadline for Employer Adoption of 
EGTRRA-approved Defined Contribution 
M &P and VS Plans 

An adopting employer whose plan is 
eligible for the six-year remedial amend
ment cycle under section 17 of Rev. Proc. 
2007-44 and that adopts an EGTRRA-ap
proved M&P or VS defined contribution 
plan by April 30, 2010, will have adopted 
the plan within the employer'S six-year re
medial amendment cycle.' The end of the 
plan's remedial amendment cycle with re
spect to EGTRRA and the changes in plan 
qualification requirements on the 2004 Cu
mulative List is April 30, 2010. 

Individual Determination Letter Filing 
Procedures for Pre-approved Plans 

The Service will accept applications 
for individual determination letters for 
EGTRRA-approved M&P and VS defined 
contribution plans starting May I, 2008, 
The procedures for filing such applications 
are clarified and revised as follows: 

• An application for a determination 
letter that is filed on Form 5307 gen
erally need not include the plan's 
EGTRRA good faith amendments that 
were adopted prior to the adoption of 
the EGTRRA-restated plan or any in
terim plan amendments, regardless of 
when adopted, unless the plan is a VS 

1 Section 20 of Rev. Proe. 2007--44 provides that an opinion or advisory letter for a new pre-approved plan submitted for approval after the end of the submission period may not be relied on 
for the period prior to the date of submission, 
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plan that does not authorize the prac
titioner to amend the plan on behalf 
of the adopting employer. The Ser
vice may, however, request evidence 
of adoption of good faith and interim 
amendments during the course of its 
review of a particular plan. Applica
tions filed on Form 5307 for VS plans 
that do not authorize the practitioner to 
amend the plan on behalf of the adopt
ing employer must include the plan's 
EGTRRA good faith amendments and 
any interim amendments that were 
adopted for qualification changes on 
the 2004 Cumulative List. 

An application for a determination 
letter on a pre-approved plan that is 
required to file Form 5300 only be
cause the plan is a multiple employer 
VS plan or because the employer is 
requesting a determination regarding 
partial termination, atliliated service 
group status or leased employees will 
be reviewed on the basis of the Cu
mulative List that was used to review 
the underlying pre-approved plan, that 
is, the 2004 Cumulative List, as if the 
application had been filed on Form 
5307. The Service's review of the 
application will not consider changes 
in the qualification requirements sub
sequent to the 2004 Cumulative List. 
Except in the case of VS plans that do 
not authorize the practitioner to amend 
the plan on behalf of the adopting em
ployer, an application described in this 
paragraph need not include the plan's 
EGTRRA good faith amendments that 
were adopted prior to the adoption 
of the EGTRRA-restated plan or any 
interim plan amendments, regardless 
of when adopted. The Service may, 
however, request evidence of adoption 
of good faith and interim amendments 
during the course of its review of a 
particular plan. An application for a 
VS plan that is described in this para
graph but which does not authorize the 
practitioner to amend on behalf of the 
adopting employer must include the 
plan's EGTRRA good faith amend
ments and any interim amendments 
that were adopted for qualification 
changes on the 2004 Cumulative List. 

• An application for a determination let
ter on any other pre-approved plan that 
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is required to file Form 5300 will be re
viewed on the basis of the Cumulative 
List in effect on the date the appli
cation is filed. The application must 
include a copy of the plan's signed 
and dated timely good faith EGTRRA 
amendments, and interim and other 
plan amendments for all the changes 
in qualification requirements on the 
Cumulative List that is in effect when 
the application is filed. Applications 
described in this paragraph include 
(I) applications for determination let
ters on M&P plans that have been 
amended by the adopting employer in 
a manner other than to choose among 
options permitted under the plan or as 
described in sections 5.02 and 19.03 
of Rev. Proc. 2005-16, and (2) appli
cations for determination letters on VS 
plans that have been modified by the 
adopting employer in a manner that 
is too extensive or complex or other
wise determined by the Service to be 
incompatible with the purposes of the 
volume submitter program. 

These changes will be published as modi
fications to Rev. Proc. 2008-6 when that 
revenue procedure is next revised. Un
til the modifications to the revenue pro
cedures are published, plan sponsors may 
rely on this announcement regarding the 
changes. 

Plan sponsors and their advisors are 
encouraged to review the frequently 
asked questions on the following web 
site: http://www.irs.gov/retirement/ 
articlelO"id=179990,00.html for 
additional information regarding the 
issuance of opinion, advisory and 
determination letters for pre-approved 
plans and the documents that must be 
submitted with a determination letter 
application. 

Revision of Fonn 5307 

Form 5307 is being revised to allow the 
form to be optically scanned and thereby 
improve the Service's processing of deter
mination letter applications filed with the 
form. It is expected that the revised form 
will be available soon. However, applica
tions filed with the current form (revised 
2001) will continue to be accepted through 
September 30, 2008. 

Consolidated Returns; 
Intercompany Obligations 

Announcement 2008-25 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Partial withdrawal of notice of 
proposed rulemaking. 

SUMMARY: This document withdraws a 
portion of a notice of proposed rulemak
ing (REG-107592-00, 2007-44 I.R.B. 
908) published in the Federal Register on 
September 28, 2007 (72 FR 55139). The 
withdrawn portion relates to the treatment 
of transactions involving the provision of 
insurance between members of a consolo 
idated group. 

FOR FURTHER INFORMATION 
CONTACT: Frances L. Kelly, (202) 
622-7770 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

On September 28, 2007, the IRS and the 
Treasury Department published a notice of 
proposed rulemaking (REG-107592-00) 
in the Federal Register (72 FR 55139) 
which proposed to amend § 1.I502-13(g) 
(regarding the treatment of transactions 
involving obligations between mem
bers of a consolidated group) and to add 
§I.1502-13(e)(2)(ii)(C) (regarding the 
treatment of certain transactions involving 
the provision of insurance between mem
bers of a consolidated group). 

Under proposed §1.l502-13(e)(2) 
(ii)(C), certain intercompany insurance 
transactions would be taken into account 
on a single entity basis. Written 
comments were received with respect 
to proposed § l.l 502-13( e)(2)(ii)(C). 
After consideration of these comments, 
the IRS and the Treasury Department 
have decided to withdraw proposed 
§1.l502-13(e)(2)(ii)(C). However, the 
IRS and the Treasury Department continue 
to study whether revisions to the rules for 
intercompany transactions are necessary 
to clearly reflect the taxable income of 
consolidated groups. 

* * * * * 



Partial Withdrawal of a Notice of 
Proposed Rulemaking 

Accordingly, under the authority of 
26 U.S.C. 7805 and 26 U.s.c. 1502, 
§1.l502-13(e)(2)(ii)(C) of the notice of 
proposed rulemaking (REG-107592-00) 
that was published in the Federal Regis
ter on September 28, 2007 (72 FR 55139) 
is withdrawn. 

Linda E. Stiff, 
Deputy Commissioner 

for Services and Enforcement. 

(Filed by the Office of the Federal Register on February 20, 
2008. 8:48 a.m., and published in the issue of the Federal 
Register for February 25. 2008, 73 F.R. 9972) 

Foundations Status of Certain 
Organizations 

Announcement 2008-28 

The following organizations have failed 
to establish or have been unable to main
tain their status as public charities or as op
erating foundations. Accordingly, grantors 
and contributors may not, after this date, 
rely on previous rulings or designations 
in the Cumulative List Df Organizations 
(Publication 78), or on the presumption 
arising from the filing of notices under sec
tion 508(b) of the Code. This listing does 
not indicate that the organizations have lost 
their status as organizations described in 
section 501(c)(3), eligible to receive de
ductible contributions. 

Fonner Public Charities. The follow
ing organizations (which have been treated 
as organizations that are not private foun
dations described in section 509(a) of the 
Code) are now classified as private foun
dations: 

Absolute Positive Influences, 
Fort Worth, TX 

Academy Community Development 
Corporation, Greensboro, NC 

Adams Clubhouse, Prescott Valley, AZ 
Alternative Decisions Incorporation, 

Wynocote, PA 
Bridges Ministry, Renton, WA 
Carolina Assistance Programs, Inc., 

Greer, SC 

Christopher House, Inc., Fancy Farm, KY 
Coalition for Safe Community Needle 

Disposal, Inc., Houston, TX 
Colonial Chapel Foundation at the 

American Village, Montevallo, AL 
Dominion College, Cape Girardeau, MO 
Door of Hope Recovery House for 

Women, Inc., Indianapolis, IN 
Dorothy Below Lesher Scholarship Trust, 

Lansing, MI 
Eco Mentors Alliance, Mahtomedi, MN 
Eisner Research Associates, Inc., 

Encino, CA 
Florence Indian Education Parent 

Committee, Florence, OR 
Friends of Western Missouri Medical 

Foundation, Warrensburg, MS 
Global Community Development, Inc., 

Birmingham, AL 
Gratiot Residents East Area Together, 

Detroit, MI 
Greater Zion Community Outreach 

Center, Inc., Baltimore, MD 
Habitat for Education, Danville, CA 
Here Too Help, Los Angeles, CA 
Hosannas Horse Granger, Duluth, GA 
Housing Counselors of Texas, Inc., 

Dallas, TX 
Impact Housing Corporation, Mequon, WI 
Ivory & Billie Crittendon Foundation, 

Tacoma, WA 
James 2 Association, Arlington, VA 
Knowledge Management Associates, 

Columbia, MO 
Lambs Vision Christian Fellowship, 

Garden Grove, CA 
Lindsay Educational Foundation, 

Lindsay, OK 
Maandeeq Womans Organization, Inc., 

Oxford, GA 
Manna Ministry, Inc., Centreville, MD 
Metro Community Assistance, Inc., 

Dallas, GA 
Mississippi Housing Opportunity 

Coalition, Inc., Collins, MS 
Morning Glory Temple Shelter of Hope, 

Chicago,IL 
Museum of Black-African American 

History and Learning Center, 
Lincoln, NE 

Museum of Life or Death Incorporation, 
Irvington, NJ 

Myers Community Tutoring Service, Inc., 
Cordova, TN 

National Cave Museum, Park City, KY 

New Horizons Educational Center, Inc., 

Philadelphia, PA 
North Carolina Community Solutions 

Network, Durham, NC 
Paws From the Ghetto, Inc., 

New York, NY 
Phoenix Project, Inc., Nashville, TN 
Prostate Cancer Project, North Miami, FL 
Providence Childrens Home, 

Victorville, CA 
Quest Depot, Inc., Goshen, AR 
Rhodius Booster Club, Plainfield, IN 
Scent-cerely Yours, 

Desert Hot Springs, CA 
Seledorwon USA, Inc., Dorchester, MA 
Share Care Prayer Mission, Gonzales, LA 
Sherman Chamber Foundation, Inc., 

Sherman, TX 
Silver Threads & Golden Needles, Inc., 

Lawrenceville, GA 
Snell Development Group, 

San Leandro, CA 
Society for the Prevention of Domestic 

Violence, Inc., New York, NY 
Sonoma Mountain Institute, Petaluma, CA 
Sonshine Financial Ministries, Inc., 

Odenton, MD 
Spirit of a Child Foundation, Hayward, WI 
State Committee on the Life and History 

of Black Georgians, Atlanta, GA 
Turnage Transitional Home for Clean 

Living, Los Angeles, CA 
Tyler Court Interfaith Housing 

Corporation, Lemon Grove, CA 
Victoria House Corporation, 

San Diego, CA 
VIP Care Services, Pomona, CA 
Wheel Productions. Phoenix, AZ 
Your New Beginnings, Inc., 

Aberdeen, MS 

If an organization listed above submits 
infonnation that warrants the renewal of 
its classification as a public charity or as 
a private operating foundation, the [nter
nal Revenue Service will issue a ruling or 
detennination letter with the revised clas
sification as to foundation status. Grantors 
and contributors may thereafter rely upon 
such ruling or determination letter as pro
vided in section 1.509(a)-7 of the Income 
Tax Regulations. It is not the practice of 
the Service to announce such revised clas
sification of foundation status in the Inter
nal Revenue Bulletin. 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 42.-Low-lncome 
Housing Credit 

Low-income housing credit; satisfac
tory bond; "bond factor" amounts for 
the period January through June 2008. 
This ruling provides the monthly bond fac
tor amounts to be used by taxpayers who 
dispose of qualified low-income buildings 
or interests therein during the period Jan
uary through June 2008. 

Rev. Rul. 2008-21 

In Rev. Rul. 90-60, 1990-2 C.B. 
3, the Internal Revenue Service provided 

guidance to taxpayers concerning the gen
eral methodology used by the Treasury 
Department in computing the bond factor 
amounts used in calculating the amount of 
bond considered satisfactory by the Secre
tary under ~ -l2(j)(6) of the Internal Rev
enue Code. It further announced that the 
Secretary would publish in the Internal 
Revenue Bulletin a table of bond factor 
amounts for dispositions occurring during 
each calendar month. 

Rev. Proc. 99-11, 1999-1 C.B. 275, 
established a collateral program as an al
ternative to providing a surety bond for 
taxpayers to avoid or defer recapture of 

Table 1 
Rev. Rul. 2008-21 

the low-income housing tax credits under 
~ 42(j)(6). Under this program, taxpayers 
may establish a Treasury Direct Account 
and pledge certain United States Treasury 
securities to the Internal Revenue Service 
as security. 

This revenue ruling provides in Table 
1 the bond factor amounts for calculating 
the amount of bond considered satisfactory 
under § 42(j)(6) or the amount of United 
States Treasury securities to pledge in a 
Treasury Direct Account under Rev. Proc. 
99-11 for dispositions of qualified low-in. 
come buildings or interests therein during 
the period January through June 2008. 

Monthly Bond Factor Amounts for Dispositions Expressed 
As a Percentage of Total Credits 

Calendar Year Building Placed in Service 
or, if Section 42(f)( I) Election Was Made, 

the Succeeding Calendar Year 

Month of 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 
Disposition 

Jan '08 16.41 30.70 43.23 54.19 63.81 65.42 67.35 69.63 72.14 74.79 77.33 
Feb 'Oll 16.41 30.70 43.23 54.19 63.81 65.27 67.19 69.46 71.96 74.59 77.11 
Mar '08 16.41 30.70 43.23 54.19 63.81 65.12 67.04 69.29 71.78 74.39 76.89 
Apr '08 15.52 29.04 40.88 51.24 60.35 60.86 62.02 63.47 65.09 66.79 68.34 
May '08 IS.S2 29.04 40.88 SI.24 60.35 60.73 61.89 63.33 64.95 66.63 68.17 
lun '08 IS.S2 29.04 40.88 SI.24 60.35 60.60 61.76 63.19 64.80 66.47 68.01 

Table I (cant' d) 
Rev. Rul. 2008-21 

Monthly Bond Factor Amounts for Dispositions Expressed 
As a Percentage of Total Credits 

Calendar Year Building Placed in Service 
or, if Section 42(f)( I) Election Was Made, 

the Succeeding Calendar Year 

Month of 200S 2006 2007 2008 
Disposition 

Jan '08 79.S6 81.57 83.59 83.9ll 
Feb '08 79.31 81.30 83.27 83.98 
Mar '08 79.07 81.05 82.99 83.98 
Apr '08 69.S9 70.64 71.69 72.55 
May'08 69.-+ I 70.47 71.S3 72.S5 
Jun '08 69.25 70.31 71.39 72.55 
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For a list of bond factor amounts ap
plicable to dispositions occurring during 
other calendar years, see: Rev. RuL 98-3, 
1998-1 C.B. 248; Rev. Rul. 2001-2. 
2001-1 C.B. 255; Rev. Rul. 2001-53, 
2001-2 C.B. 488; Rev. Rul. 2002-72, 
2002-2 C.B. 759; Rev. Rul. 2003-117, 
2003-2 c.B. 1051; Rev. Rul. 2004-100, 
2004-2 C.B. 718; Rev. Rul. 2005-67, 
2005-2 C.B. 771; Rev. Rul. 2006-51, 
2006-2 C.B. 632; and Rev. Rul. 2007-62, 
2007-41 IRB. 767. 

DRAFTING INFORMATION 

The principal author of this revenue 
ruling is David McDonnell of the Office 
of Associate Chief Counsel (Passthroughs 
and Special Industries). For further in
fonnation regarding this revenue ruling, 
contact Mr. McDonnell at (202) 622-3040 
(not a toll-free call). 

Section lOl.-Certain 
Death Benefits 

A notice provides guidance regarding the applica

tion of §§ 101G) and 264(f) of the [nternal Revenue 
Code (Code) to life insurance contracts that are sub

ject to split -dollar life insurance arrangements. See 
Notice 2008-42, page 747. 

Section 264 .-Certain 
Amounts Paid in Connection 
With Insurance Contracts 

A notice provides guidance regarding the applica
tion of §§ 10 1 G) and 264(f) of the Internal Revenue 

Code (Code) to life insurance contracts that are sub
ject to ~plit-dollar life insurance arrangements. See 

Notice 2008-42, page 747. 

Section 817.-Treatment 
of Variable Contracts 
26 CFR 1.817-5: Diversification requirements for 
variahle annuity. endowment. and life insurance con
tracts. 

T.0.9385 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Diversification Requirements 
for Variable Annuity, 

Endowment, and Life 
Insurance Contracts 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains fi
nal regulations concerning the diversifica
tion requirements of section 8l7(h) of the 
Internal Revenue Code (Code). The reg
ulations expand the list of holders whose 
beneficial interests in an investment com
pany, partnership, or trust do not prevent 
a segregated asset account from looking 
through to the assets of the investment 
company, partnership, or trust, to satisfy 
the requirements of section 817(h). The 
regulations also remove the sentence in 
§ 1.8 I 7-5(a)(2) that provides that the pay
ment required to remedy an inadvertent di
versification failure must be based on the 
tax that would have been owed by the pol
icyholders if they were treated as receiving 
the income on the contract. The regula
tions affect insurance companies that issue 
variable contracts and affect policyholders 
who purchase such contracts. 

DATES: Effective/applicability date: 
These regulations are effective as of March 
7,2008. 

FOR FURTHER INFORMATION 
CONTACT: James Polfer, (202) 622-3970 
(not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

Section S17(d) defines a variable con
tract for purposes of part I of subchapter L 
of the Code (sections 801-818). Fora con
tract to be a variable contract, it must pro
vide for the allocation of all or a part of the 
amounts received under the contract to an 
account that, pursuant to state law or reg
ulation, is segregated from the general as
set accounts of the issuing insurance com
pany. In addition, for a life insurance con
tract to be a variable contract, it must qual
ify as a life insurance contract for Federal 
income tax purposes, and the amount of the 
death benefits (or the period of coverage) 
must be adjusted on the basis of the invest
ment return and the market value of the 

segregated asset account; for an annuity 
contract to be a variable contract, it must 
provide for the payment of annuities, and 
the amounts paid in, or the amount paid 
out, must reflect the investment return and 
the market val ue of the segregated asset ac
count; for a contract that provides funding 
of insurance on retired lives to be a vari
able contract, the amounts paid in, or the 
amounts paid out, must reflect the invest
ment return and the market value of the 
segregated asset account. 

Section 817(h)(l) provides that a vari
able contract that is based on a segregated 
asset account is not treated as an annu
ity, endowment, or life insurance contract 
unless the segregated asset account is ade
quately diversified in accordance with reg
ulations prescribed by the Secretary. If a 
segregated asset account is not adequately 
diversified for a calendar quarter, then 
the contracts supported by that segregated 
asset account are not treated as annuity, 
endowment, or life insurance contracts for 
that period and subsequent periods, even if 
the segregated asset account is adequately 
diversified in those subsequent periods. 
Under §1.817-5(a), if a segregated as
set account is not adequately diversified, 
income earned by that segregated asset 
account is treated as ordinary income re
ceived or accrued by the policyholders. 
Section 1.817-5(a)(2) provides conditions 
an issuer of a variable contract must satisfy 
in order to correct an inadvertent failure to 
diversify. Rev. Proe. 92-25, 1992-1 C.B. 
74 J, see §601.601 (d)(2) of this chapter, 
sets forth in more detail the procedure 
by which an issuer may request the relief 
described in § 1.817-5(a)(2). 

Congress enacted the diversification 
requirements of section 817(h) to "discour
age the use of tax-preferred variable an
nuity and variable life insurance primarily 
as investment vehicles." H.R. Conf. Rep. 
No. 98-861, at 1055 (1984). In section 
817 (h)(1), Congress granted the Secretary 
broad regulatory authority to develop rules 
to carry out this intent. Congress directed 
that these standards be imposed because 
"by limiting a customer's ability to select 
specific investments underlying a vari
able contract, [adequate diversification] 
will help ensure that a customer's primary 
motivation in purchasing the contract is 
more likely to be the traditional economic 
protections provided by annuities and life 
insurance." S. Prt. 98-169, Vol. I at 546 
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(1984). A primary directive from Con

gress to Treasury in enacting the standards 
was to "deny annuity or life insurance 

treatment for investments that are publicly 
available to investors." H.R. Conf. Rep. 
No. 98-861, at 1055 (1984). 

Section 817(h)(4) provides a 

look-through rule under which taxpayers 
do not treat the interest in a regulated 
investment company (RIC) or trust as a 
single asset of the segregated asset account 
but rather apply the diversification tests by 
taking into account the assets of the RIC or 
trust. Section 817(h) further provides that 
the look-through rule applies only if all of 
the beneficial interests in a RIC or trust are 
held by one or more insurance companies 
(or affiliated companies) in their general 
account or segregated asset accounts, or 
by fund managers (or affiliated compa
nies) in connection with the creation or 
management of the RIC or trust. 

Under § J817-5(f)(l), if look-through 
treatment is available, a beneficial inter
est in a RIC, real estate investment trust, 
partnership, or trust that is treated under 
sections 671 through 679 as owned by 
the grantor or another person ("invest
ment company, partnership or trust") is 
not treated as a single investment of a 
segregated asset account for purposes of 
testing diversification. Instead, a pro rata 
portion of each asset of the investment 
company, partnership, or trust is treated 
as an asset of the segregated asset ac
count. Section I.BI7-5(f)(2)(i) provides 
that the look-through rule applies to any 
investment company, partnership, or trust 
if (I) all the beneficial interests in the 
investment company, partnership, or trust 
are held by one or more segregated as
set accounts of one or more insurance 
companies; and (2) public access to the in
vestment company, partnership, or trust is 
available exclusively through the purchase 
of a variable contract (except as otherwise 
permitted in §I.BI7-5(f)(3». 

Under § I.BI7-5(f)(3), look-through 
treatment is not prevented by reason of 
beneficial interests in an investment com
pany, partnership, or trust that are 

(I) Held by the general account of a 
life insurance company or a corporation re
lated to a life insurance company, but only 
if the return on such interests is computed 
in the same manner as the return on an in
terest held by a segregated asset account 
is computed, there is no intent to sell such 
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interests to the public, and a segregated as

set account of such life insurance company 
also holds or will hold a beneficial interest 

in the investment company, partnership, or 

trust: 
(2) Held by the manager, or a corpora

tion related to the manager, of the invest
ment company, partnership or trust, but 
only if the holding of the interests is in con
nection with the creation or management 
of the investment company, partnership or 
trust, the return on such interest is com
puted in the same manner as the return on 
an interest held by a segregated asset ac
count is computed, and there is no intent 
to sell such interests to the public; 

(3) Held by the trustee of a qualified 
pension or retirement plan; or 

(4) Held by the public, or treated as 
owned by the policyholders pursuant to 
Rev. Rul. 81-225, see §601.601(d)(2) 
of this chapter, but only if (A) the invest
ment company, partnership or trust was 
closed to the public in accordance with 
Rev. Rul. 82-55, 1982-1 C.B. 12, see 
§601.601(d)(2) of this chapter, or (B) all 
the assets of the segregated asset account 
are attributable to premium payments 
made by policyholders before September 
26, 19BI, to premium payments made in 
connection with a qualified pension or 
retirement plan, or to any combination of 
such premium payments. 

On July 31, 2007, the Treasury Depart
ment and the IRS published a notice of 
proposed rulemaking (REG-I 18719-07 , 
2007-37 I.R.B. 593) under section 817 in 
the Federal Register (72 FR 41651). The 
proposed regulations would expand the 
list of holders whose beneficial interests 
in an investment company, partnership, 
or trust do not prevent a segregated as
set account from looking through to the 
assets of the investment company, partner
ship, or trust, to satisfy the requirements 
of section 817(h). The proposed regu
lations also would remove the sentence 
in § \.817-5(a)(2) that provides that the 
payment required to remedy an inadver
tent diversification failure must be based 
on the tax that would have been owed by 
the policyholders if they were treated as 
receiving the income on the contract. One 
written comment was received in response 
to the notice of proposed rulemaking, and 
no public hearing was requested or held. 
After consideration of the comment, the 
proposed regulations are adopted as final 

regulations with the change discussed be. 
low. 

Summary of Comment and Explanation 
of Revisions 

Comment on the Proposed Regulation 

A. Amendment to §1.B17-5(a)(2} (remedy 
for inadvertent nondiversification). 

The regulations remove the sentence in 
§ 1.817-5(a)(2) that provides that the pay
ment required to remedy an inadvertent di
versification failure must be based on the 
tax that would have been owed by the pol· 
icyholders if they were treated as receiving 
the income on the contract. 

The commentator supports the removal 
of the sentence. The commentator also 
suggested that the correction procedures 
under section BI7(h) should be modified 
to (1) provide flexibility to more appro
priately address various fact patterns, (2) 
encourage taxpayers to establish compli
ance practices and procedures, (3) promote 
compliance by providing limited fees for 
voluntary corrections, (4) provide for fees 
and sanctions in graduated steps to ensure 
that there is always an incentive for prompt 
correction, and (5) provide for sanctions 
that are reasonable in light of the nature, 
extent, and severity of the violation. The 
Treasury Department and the IRS will con· 
sider these comments in the course of eval· 
uating what steps, if any, to take in re
sponse to submissions received concern
ing correction procedures more generally 
under Notice 2007-15, 2007-71.R.B. 503 
(February 12, 2007). 

B. Expansion of list of permitted investors 
under §1.817-5(j)(3) 

The regulations expand the list of per
mitted investors in §1.8l7-5(f)(3) to in
clude (i) qualified tuition programs as de
fined in section 529, (ii) trustees of pension 
or retirement plans established and main
tained outside of the United States primar
ily for the benefit of individuals substan
tially all of whom are nonresident aliens, 
and (iii) an account which, pursuant to 
Puerto Rican law or regulation, is segre
gated from the general asset accounts of 
the life insurance company that owns the 
account, provided the requirements of sec
tion 817(d) and (h) are satisfied. 



The commentator supports such an ex
pansion of the list of pennitted investors 
and urged that the list be further expanded 
to include segregated asset accounts of anv 
foreign insurer that makes an election u~
der section 953(d) to be treated as a do
mestic corporation for 'C.S. tax purposes. 
A general rule to this effect would be be
yond the scope of the proposed regulations 
and may require a more specific examina
tion of the manner in which such accounts 
are ~egregated under the applicable foreign 
Jaw. Accordingly, such an expansion is not 
provided in these regulations. but the Trea

sury Department and IRS will consider the 
issue for possible future published guid

ance. 
The commentator also urged that guid

ance is needed concerning (l) what steps 
must be taken to verify that an entity is a 
permitted investor. and (2) what happens 
if, despite verification effom. the entity in 
question was never a permitted investor or 
subsequently loses its status as such. The 
Treasury Department and IRS are aware 
of this issue, but have concluded it is be
yond the scope of the proposed regulations 
and at this time might better be addressed 
by Internal Revenue Bulletin guidance or 
by letter ruling. Accordingly, the issue 
is not addressed in these final regulations. 
but the Treasury Department and IRS will 
consider the issue for possible future pub· 
lished guidance. 

Finally, the commentator suggested 
that the language of the amendment that 
expands the list of pennitted investors 
to include certain Puerto Rican accounts 
should be clarified to eliminate confusion. 
Specifically, in the notice of proposed 
rulemaking, the proviso clause of the 
amendment stated that such an account 
will be a permitted investor "provided the 
requirements of section 817(d) and (h) are 
satisfied." The commentator expressed 
concern that the language of the amend
ment as written in the notice of proposed 
rulemaking could be read to present an is
sue of circularity (that is, to be a permitted 

investor, the account must satisfy section 
817(h), but to satisfy section 817(h), the 
account must be a permitted investor.) 
To eliminate this potential confusion, 
the final regulations state that, solely for 
purposes of §1.817-5(f)(3)(vi), the re
quirement under section 817 (d)( I ) that the 
account be segregated pursuant to State 

law or regulation shall be disregarded and 
§1.817-5(f)(l) shall be applied without 
regard to the Puerto Rican segregated asset 
account. 

Special Analyses 

It has been detennined that this Trea
sury decision is not a significant regula

tory action as defined in Executive Order 
12866. Therefore. a regulatory assessment 

is not required. It also has been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.c. chapter 5) does 
not apply to these regulations, and because 
the regulations do not impose a collection 
of information on small entities, the Regu
latory Flexibility Act (5 V.S.C chapter 6) 

does not apply. Pursuant to section 7805(f) 
of the Internal Revenue Code, the notice of 

proposed ru\emaking preceding this regu
lation was submitted to the Chief Counsel 
for Advocacy of the Small Business Ad
ministration for comment on its impact on 
small business. 

Drafting Information 

The principal author of these final regu
lations is James Polfer, Office of the Asso
ciate Chief Counsel (Financial Institutions 
and Products), Internal Revenue Service. 
However, personnel from other offlces of 
the Treasury Department and the IRS par
ticipated in their development. 

* * * * * 
Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is amended 
as follows: 

PART I-INCOME TAX 

Paragraph 1. The authority citation for 
part 1 is amended by adding an entry in 
numerical order to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Section 1.817-5 also issued under 

26 U.s.c. 811(h). 
Par. 2. Section 1.817-5 is amended as 

follows: 
1. The last sentence of paragraph 

(a)(2)(iii) is removed. 
2. Paragraph (f)(3)(iii) is revised. 
3. Paragraph (f)(3 )(iv) is redesignated 

as paragraph (f)(3)(vii). 

4. New paragraphs (f)(3)(iv) through 
(vi) are added. 

The revisions and additions read as fol
lows: 

§J.817-5 Diversification requirements 
for variable annuity. endowment, and life 
insurance contracts. 

* * * :;: * 
(f) * * * 
(3) * * * 
(iii) Held by the trustee of a qualified 

pension or retirement plan; 
(iv) Held by a qualified tuition program 

as defined in section 529; 
(v) Held by the trustee of a pension 

plan established and maintained outside 
of the United States. as defined in sec
tion 770 I (a)(9), primarily for the benefit of 
individuals substantially all of whom are 
nonresident aliens, as defined in section 
7701 (b)(l)(B); 

(vi) Held by an account which, pursuant 
to Puerto Rican law or regulation, is seg
regated from the general asset accounts of 
the life insurance company that owns the 
account, provided the requirements of sec
tion 817(d) and (h) are satisfied. SoleJy for 
purposes of this paragraph (f)(3)(vi), the 
requirement under section S17(d)(l) that 
the accuunt be segregated pursuant to State 
law or regulation shall be disregarded and 
§ 1.S11-5(f)(l) shall be applied without re
gard to the Puerto Rican segregated asset 
account; or 

* .. * * * 

Linda E. Stiff, 
Deputy Commissioner Jor 
Services and Enforcement. 

Approved February 29, 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on Much6, 2008, 
8:45 a.m .• and published in the issue of the federal Regisler 
for March 7, 2008,73 F.R. t 2263) 
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Section 1502.-Regulations 
26 CFR 1.1502-13: Illtercompam tramacriom. 

T.D.9383 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Guidance Under Section 1502; 
Amendment of Matching Rule 
for Certain Gains on Member 
Stock 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final and temporary regula
tions. 

SUMMARY: This document contains fi
nal and temporary regulations concerning 
the treatment of certain intercompany 
gain with respect to consolidated group 
member stock. These regulations revise 
§1.l502-13(c)(6)(ii)(C) to provide for the 
redetennination of an intercompany gain 
as excluded from gross income in certain 
member stock transactions. These regu
lations affect corporations filing consoli
dated returns. The text of these temporary 
regulations also serves as the text of the 
proposed regulations (REG-137573-07) 
set forth in the notice of proposed rule
making on this subject in this issue of the 
Bulletin. 

DATES: Effective Date: These regulations 
are effective on March 7, 2008. 

Applicability Date: For dates of appli
cability, see § J.1502-13T(c)( 6)(ii)(C)(2) 
and (f)(7)(ii). 

FOR FURTHER INFORMATION 
CONTACT: John F. Tarrant or 
Ross E. Poulsen, (202) 622-7790 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

Section 1.1502-13 provides rules gov
erning the timing and characterization of 
items resulting from transactions between 
consolidated group members. Section 
1.l502-13( c) provides general rules under 
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which the timing and character of such 
items can be deferred or recharacterized to 

clearly reflect the taxable income (and tax 

liability) of the group as a whole. These 
rules generally apply a "matching" princi
ple under which, in a property transaction, 
the seller's (S) timing is linked to the 

buyer's (B) use of its basis in the property 
and Sand B's characterizations are subject 
to redetennination in order to effectuate 

single entity principles. 
Section 1.l502-13(c)(6)(i) provides 

a general rule that S's intercompany 
item might be redetennined under 
§1.l502-13(c)(1)(i) to be excluded from 
gross income or treated as a noncap
ital, nondeductible amount where B's 
corresponding item is excluded or nonde
ductible. However, § 1.1502-13( c )(6)(ii) 
provides that, notwithstanding the general 
rule in paragraph (c)(l)(i), S's intercom
pany income or gain is redetermined to 
be excluded from gross income only to 
the extent it involves one of three specific 
situations. S's intercompany income or 
gain is redetennined to be excluded from 
gross income to the extent B's correspond
ing item is a deduction or loss and, in 
the taxable year the item is taken into ac
count under § 1.1502-13, it is pennanently 
and explicitly disallowed under another 
provision of the Internal Revenue Code 
or regulations. §1.1502-13(c)(6)(ii)(A). 
For this purpose, an amount is not per
manently and explicitly disallowed to the 
extent that, among other things, the Inter
nal Revenue Code or regulations provide 
that the amount is not recognized (for 
example, a loss that is realized but not 
recognized under section 332 or section 
355(c». §1.1502-13(c)(6)(ii)(A)(l). S's 
intercompany income or gain is redeter
mined to be excluded from gross income 
to the extent B's corresponding item is 
a loss that is realized but not recognized 
under section 311(a) on a distribution to 
a nonmember. §1.l502-13(c)(6)(ii)(B). 
Finally, S's intercompany item of income 
or gain is redetennined to be excluded 
from gross income to the extent "[t]he 
Commissioner detennines that treating S's 
intercompany item as excluded from gross 
income is consistent with the purposes of 
[§1.l502-13] and other provisions of the 
Internal Revenue Code and regulations." 
§ 1.1502-13(c )(6 )(ii)(C). 

The IRS has received ruling requests 
asking the Commissioner to determine 

that S's gain with respect to mem
ber stock should be redetermined as 

excluded from gross income, as de
scribed in §1.l502-13(c)(6)(ii)(C). In 
considering these requests, the IRS has 

concluded that the principles set out in 
§ 1.l502-13(c)(6)(ii)(C) guiding the Com

missioner's exercise of discretion are not 
clear enough to justify the redetermination 
of such gain as excludible. In the context 
of gain with respect to member stock, 
the intercompany transaction regUlations, 
and the consolidated return regulations 
in general, reflect a balancing of single 
and separate entity concerns. Gain with 
respect to member stock is often deriva
tive and duplicative of potential gain with 
respect to the member's underlying as
sets. The consolidated return regulations 
permit but do not require the mitigation 
of this duplication. In many instances, 
the allowed mitigation is tailored very 
narrowly to protect against any possible 
implication of other consolidated return 
policies. See §§1.l502-13(c)(6)(ii)(A), 
1.1502-13(f)(5), and 1.1502-13({)(6). 
Thus, for example, although 
§1.l502-13(a) provides that the purpose 
of the intercompany transaction rules is 
to clearly reflect the taxable income of 
the group as a whole (which includes 
the elimination of duplicated gain), 
§ 1.1502-13(c)(6)(ii)(A)(l) explicitly 
contemplates possible gain duplication 
where S's intercompany item is taken into 
account due to a section 332 or section 
355(c) transaction. Accordingly, the IRS 
generally does not foresee situations in 
which it would exercise its discretion 
to redetermine intercompany gain on 
member stock to be excludible under 
§ 1.1502-13(c )(6)(ii)(C). 

The IRS and Treasury Depart
ment also do not foresee situations in 
which it should be necessary to invoke 
§1.l502-13(c)(6)(ii)(C) (the "Commis
sioner's Discretionary Rule") with respect 
to intercompany gain on property other 
than stock. Nevertheless, in this issue of 
the Bulletin (REG-137573-07), the IRS 
and Treasury Department request com
ments on whether any such situations 
are not appropriately addressed by other 
provisions of §1.1502-13. The Commis
sioner's Discretionary Rule will be re
tained while the IRS and Treasury Depart
ment consider such comments. However, 
absent compelling comments, the IRS and 



Treasury Department anticipate ultimately 
eliminating the Commissioner's Discre
tionary Rule. 

The IRS and Treasury Department, 
however, have identified one additional 
situation in which it would be appropriate 
to allow the exclusion of intercompany 
gain with respect to member stock. Ac
cordingly, these temporary regulations re
designate current §l.lS02-13(c)(6)(ii)(C) 
as §1.1502-13(c)(6)(ii)(D) and add a new 
specific exception to the rule limiting re
determination of intercompany income or 
gain in §l.1502-13(c)(6)(ii). This new 
rule has the advantage of clarity, and 
avoids requiring the IRS to exercise its 
discretion on an ad hoc basis. 

Explanation of Provisions 

These temporary regulations provide 
a rule under which, notwithstanding 
§lJS02-13(c)(6)(ii)(A)(l), an intercom
pany gain with respect to member stock 
is redetermined to be excluded from gross 
income to the extent that (I) such gain is 
the common parent's (P) intercompany 
item, (2) immediately before the inter
company gain is taken into account, P 
holds the member stock with respect to 
which the intercompany gain was real
ized, (3) P's basis in such member stock 
that reflects the intercompany gain that is 
taken into account is eliminated without 
the recognition of gain or loss (and that 
basis is not further reflected in the basis of 
any successor asset), (4) the group has not 
and will not derive any Federal income tax 
benefit from the intercompany transaction 
that gave rise to such intercompany gain or 
the redetermination of the intercompany 
gain (including any adjustment to basis 
in member stock under § 1.1502-32), and 
(5) the effects of the intercompany trans
action have not previously been reflected, 
directly or indirectly, on the group's con
solidated return. For this purpose, the 
redetermination of P's intercompany gain 
is not in and of itself a Federal income tax 
benefit that would preclude redetermina
tion under this rule. 

The purpose of the provision is to 
prevent the effective duplication of gain 
within a consolidated group that would re
sult from taking an intercompany gain into 
account without any corresponding tax 
basis (or other resulting tax benefit). The 
provision's five requirements are intended 

to ensure that any intercompany gain with 
respect to member stock may only be 
redetermined to be excluded from gross 
income to the extent that it is not reflected 
in basis after the transaction (or does not 
result in some other tax benefit). Accord
ingly, where some tax benefit has been de
rived from the intercompany transaction, a 
portion of the intercompany gain may still 
be redetermined to be excluded from gross 
income to the extent that no additional tax 
benefits were or would be derived and the 
provision's other requirements are satis
fied. See § 1.l502-13T(f)(7)(i) Example 
8. 

For this purpose, the term "Federal in
come tax benefit" is intended to be con
strued broadly. For example, the term in
cludes, but is not limited to, the reduction 
of an excess loss account that would oth
erwise be taken into accoum in the trans
action. The effects of the intercompany 
transaction may be reflected on the group's 
consolidated return, for example, to the ex
tent that any increase in the basis of the 
member's stock as a result ofthe intercom
pany transaction is taken into account and 
alters the reduction of any member's at
tributes under sections 108 and 1017 and 
§ 1.1502~28. 

In this issue of the Bulletin 
(REG-l37573-07), the IRS and Treasury 
Department are requesting comments as 
to whether the rule should be broadened to 
apply to additional situations that would 
result in the effective duplication of gain. 
For example, should the rule be broadened 
to apply to other transactions involving 
member stock, or similar transactions 
involving nonmember stock? 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It has been detennined, 
pursuant to 5 U.S.c. 553(b)(B), that good 
cause exists for dispensing with the notice 
and public comment procedures and that, 
pursuant to 5 U.S.c. 553(d)(3), good cause 
exists to dispense with a delayed effec
tive date. The regulations are necessary to 
provide immediate guidance and relief to 
taxpayers regarding certain intercompany 
gains with respect to member stock. For 
the applicability of the Regulatory Flexi-

bility Act refer to the Special Analyses sec
tion of the preamble to the cross-reference 
notice of proposed rulemaking published 
in this issue of the Bulletin. Pursuant to 
section 7805(f) of the Internal Revenue 
Code, these regulations have been submit
ted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on their impact on small busi
ness. 

Drafting Information 

The principal author of these regula
tions is John F. Tarrant, Office of Asso
ciate Chief Counsel (Corporate). How
ever, other personnel from the IRS and 
Treasury Department participated in their 
development. 

* * * * * 
Amendments to the Regulations 

Accordingly, 26 CFR part 1 is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part 1 is amended by adding an entry in 
numerical order to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Section 1.l502-13T also issued under 

26 U.S.c. 1502. * * * 
Par. 2. Section 1.1502-13 is amended 

as follows: 
I. Paragraph (c)(6)(ii)(C) is redesig

nated as (c)(6)(ii)(D). 
2. Paragraph (c)(6)(ii)(C) is added. 
3. Paragraph (f)(7) is redesignated as 

paragraph (f)(7)(i) and a new paragraph 
heading is added. 

4. Newly-deSignated paragraph 
(f)(7)(i) Examples 7 and 8, and paragraph 
(f)(7)(ii) are added. 

The revisions and additions read as fol
lows: 

§J.lS02-J3 Intercompany transactions. 

* * * * * 
(c) * * * 
(6) * * * 
(ii) * * * 
(C) [Reserved]. For further guidance, 

see §1.1502-13T(c)(6)(ii)(C). 

* * * * * 
(f) * * * 
(7) Examples-(i) In general. * * * 
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* * * * * 
Example 7 [Reserved]. For further 

guidance, see §1.l502-13T(f)(7)(i) Exam-

ple 7. 
Example 8 [Reserved). For further 

guidance, see § 1.1502-13T(f)(7)(i) Exam

ple 8. 
(ii) [Reserved]. For further guidance, 

see § 1.1 502-1 3T(f)(7)(ii). 
Par. 3. Section 1.1502-131 is added to 

read as follows: 

§ 1.1502-J 3T Intercompany transactions 
(temporary). 

(a) through (c)(6)(ii)(B) [Reserved]. 
For further guidance, see §1.l502-13(a) 
through (c)(6)(ii)(B). 

(e) Certain intercompany gains on 
member stock-(l) In general. Notwith
standing paragraph (c)(6)(ii)(A)(1), in
tercompany gain with respect to member 
stock is redetermined to be excluded from 
gross income to the extent that-

(i) The gain is the common parent's (P) 
intercompany item; 

(ii) Immediately before the intercom
pany gain is taken into account, P holds the 
member stock with respect to which the in
tercompany gain was realized; 

(iii) P's basis in such member stock 
that reflects the intercompany gain that is 
taken into account is eliminated without 
the recognition of gain or loss (and such 
eliminated basis is not further reflected in 
the basis of any successor asset); 

(iv) The group has not and will not de
rive any Federal income tax benefit from 
the intercompany transaction that gave rise 
to such intercompany gain or the rede
termination of the intercompany gain (in
cluding any adjustment to basis in member 
stock under §1.1502-32); and 

(v) The effects of the intercompany 
transaction have not previously been 
reflected, directly or indirectly, on the 
group's consolidated return. For this pur
pose, the redetermination of the intercom
pany gain is not in and of itself considered 
a Federal income tax benefit. 

(2) EffectiVe/applicability date-(i) In 
general. This paragraph (c)(6)(ii)(C) ap
plies with respect to items taken into ac
count on or after March 7, 2008. 

(ii) Expiration date. The applicability 
of this paragraph (c)(6)(ii)(C) will expire 
on March 4, 2011. 
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(c)(6)(ii)(D) through (f)(7)(i) Example 
6 [Reserved]. For further guidance, see 
§ 1.I 502-1 3(c)(6)(ii)(D) through (f)(7)(i) 
Example 6. 

Example 7. Intercompany stock sale followed 
by section 332 liquidation into common parent. (i) 

Facts. P owns all of the stock of S, S owns all the 
stock of T, and T owns all of the stock of TI. On 
January I of Year I, S distributes all of the T stock to 
P in a distribution to which section 301 applies. At 
the time of this distribution, the value of the T stock 
is $100 and S has a $40 basis in rhe T stock. Under 
section 311(b), S recognizes a $60 gain. Under sec
tion 301(d), p's basis in the T stock is $100. Swill 
take its S60 gain into account under the matching 
rule in paragraph (c) of this section. On January I of 
Year 4, in an independent transaction, S distributes 
all of its assets to P in a complete liquidation to which 
section 332 applies, and, under paragraph (j)(2) of 
this section, P succeeds to S's $60 gain. On January 
I of Year 7, T distributes all of its TI stock to P in a 
transaction to which section 355 applies. At the time 
of this distribution, P has a basis in the T stock of 
$100, the value of the T stock (without regard to TI) 
is $75, and the value of the TI stock is $25. Under 
section 358, P allocates $25 of its $100 basis in the 
T stock to the TI stock, and, under paragraph (j)(I) 
of this section, the TI stock becomes a successor 
asset to the T stock. On January I of Year 9, in 
an independent transaction, when T's assets have a 
value of $75, T distributes all of its assets to P in a 
complete liquidation to which section 332 applies. 

(ii) Analysis. Under paragraphs (b)(I) and (0(2) 
of this section, S's distribution of the T stock to P is 
an intercompany transaction, S is the selling member, 
and P is the buying member. In Year 9 when T liq
uidates, P has $0 of unrecognized gain or loss under 
section 332 because P has a $75 basis in the stock of 
T and receives a $75 distribution with respect to its T 
stock. Under paragraph (b)(3)(ii) of this section, p's 
$0 of unrecognized gain or loss with respect to the 
T stock under section 332 is a corresponding item. P 
takes $45 of its intercompany gain into account under 
the matching rule in Year 9 to renecr the difference 
between P's $0 of unrecognized gain and p's $45 of 
recomputed unrecognized gain. (If P and S were divi
sions of a single corporation, P would have had a $40 
basis in the T stock, and, after the Year 7 distribution 
of the TI stock, would have held the T stock with a 
$30 basis.) Paragraph (c)(6) of this section does not 
prevent the redetermination of p's intercompany gam 
as excluded from gross income to the extent that the 
gain is p's intercompany item, P holds the T stock 
with respect to which this portion of the intercom
pany gain was realized. p's basis in the T stock that 
relleets the $45 intercompany gain taken into account 
is eliminated without the recognition of gain or loss 
(and this eliminated basis is not further reflected in 
the basis of any successor asset), the group has not 
derived any Federal income tax benefit from the basis 
in the T stock and will not derive any Federal income 
tax benefit from a redetermination of this portion of 
the gain, and the effects of the intercompany trans
action have not previously been reflected, dIrectly or 
indirectly, on the P group's consolidated return .. (See 
paragraph (c)(6)(ii)(C) of this section). Accordmgly, 
under paragraph (c)(6)(ii)(C) of thIS sectIOn, the $45 

intercompany gain that P lakes into account is ~ 
termined to he excluded from gross Income. 

EXlllllp/'> 8. IIlTOl'/mllWIlY STOck sale followtdb.t 
sectioll 355 di.l'trihlllioll ".1' the commOIl parent, (i) 

Facts. The facts are the same .\S Example 7, except 
that T does not distrihute the stock of TI. instead, ill 
Year 7. T makes a distribution of $50 to P in a tnnSll:. 
tion to which section 30 I applies. Under § 1.1502-3t 
p's basis in its T stock is reduced by $50 and, till· 

der paragraph (f)(~)(ii) of this section, the inteocom. 
pany dis"tribution is excluded from p's ~ross income. 
Further, in Year 9. instead of IIqUIdatmg T. P dis· 
tributes the T stock to its shareholders in a transaction 
to which section 355 applies. 

(ii) Anulysis. On the distribution of the T stocl 
P has $0 of unrecognized gain under section 355(cl 
because P has a $50 basis in the stock of T which has 
a value of $50. Under paragraph (b)(3)(ii) of this sec· 
tion, p's $0 of unrecognized gain or loss with respeci 
to the T stock under section 355(c) is a corresponding 
item, P takes its $60 intercompany gain into account 
under the matching rule in Year 9 to reflect the dif. 
ference between P's $0 of unrecognized gain and P'g 
$60 of recomputed gain ($50 unrecognized gain and 
$10 recognized gain). (lfP and S were divisionsofa 
single corporation, P would have had a $40 basis in 
the T stock, and, after the Year 7 distribution, would 
have held the T stock with a $10 excess loss account.) 
Paragraph (c)(6) of this section does not prevent the 
redetermination of p's intercompany gain as excluded 
from gross income to the extent that the gain is P's in· 
tercompany gain, P holds the T stock with respeci to 
which this portion of the intercompany gain was reo 
alized, p's basis in the T stock that reflects the $60 
intercompany gain taken into account is eliminated 
without the recognition of gain or loss (and this elim· 
inated basis is not further reflected in any successor 
asset), the group has not derived any Federal income 
tax benefit from the basis in the T stock and will nOI 
derive any Federal income tax benefit from a redeter· 
mination of this portion of the gain, and the effects 
of the intercompany transaction have not previously 
been reflected, directly or indirectly, on the P group's 
consolidated return. (See paragraph (c)(6)(ii)(C) of 
this section). The intercompany transaction with reo 
spect to the T stock resulted in an increase in the ba· 
sis of the T stock, and this increase in the basis of the 
T stock prevented P from holding the T stock with a 
$10 excess loss account (as a result of the Year 7 diS' 

tribution) at the time of the section 355 distribution. 
Accordingly, the group derived a Federal income tax 
benefit from the intercompany transaction to the ex· 
tent of $10. As such, under paragraph (c)(6)(ii)(C)of 
this section, only $50 of the $60 intercompany gain 
that P takes into account is redetermined to be ex· 
cluded from gross income. 

(iii) Application of section 355( e). If it was deter· 
mined that section 355(e) applied to P's distribuuon 
of the T stock, P would recognize $0 of gain and de· 
rive a Federal income tax benefit to the extent of the 
full $60 increase in the basis of the T stock. There· 
fore, no portion of P's intercompany gain would be 
redetermined to be excluded from gross income un· 
der paragraph (c)(6)(ii)(C) of this section. 

(ii) Effective/applicability date-{A)in 
general. Paragraph (f)(7)(i) Examples 7 
and 8 of this section apply with respect to 



ems taken into account on or after March 

,2008. 
(B) Expiration date. The applicability 

f paragraph (f)(7)(i) Examples 7 and 8 of 
lis section will expire on March 4, 20 II. 

(g) through (m) [Reserved]. For further 
;uidance, see §l.lS02-13(g) through (m). 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved March 3, 2008. 

Eric Solomon, 
Assistant Secretary oj 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on March 6. 2008, 
8:45 a,m" and published in the issue of the Federal Register 
fur March 7, 2008, 73 F,R, 12265) 
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Part III. Administrative, Procedural, and Miscellaneous 
Reissuance Standards for 
State and Local Bonds 

Notice 2008-41 

SECTION 1. Purpose 

This notice clarifies. amends. supple
ments. and supersedes Notice 2008-27. 
2008-10 I.R.B. 5.+3 (March 10.2008). re
garding reissuance standards for tax-ex
empt bonds. The Internal Revenue Ser
vice ("IRS") and the Treasury Department 
expect to issue regulations under ~ 150 
of the Internal Revenue Code of 1986. 
as amended ("Code"') to modify and clar
ify the determination of when tax-exempt 
bonds are treated as reissued or retired 
solely for purposes of ~ 103 and ~§ 141 
through 150. (Except as noted. section ref
erences in this notice are to the Code and 
the Income Tax Regulations). This notice 
provides interim guidance until the pro
mulgation of such regulations. In part, this 
notice is intended to provide greater cer
tainty and t1exibility to address certain po
tential Federal tax issues that have arisen 
in the tax-exempt bond market as a result 
of recent rating agency downgrades of ma
jor municipal bond insurers and failures of 
auctions in the auction rate bond sector of 
the tax-exempt hond market. 

In general. this notice clarifies. amends. 
supplements. ami supersedes Notice 
200S-27. which modified certain special 
reissuance standards for "qualified tender 
bonds" under IRS Notice 88-130. 1988-2 
C.B. 543. for purposes of ~ 103 and ~§ 141 
through 150. and modified certain aspects 
of the application of § 1.1001-3 of the 
Income Tax Regulations as they apply to 
tax-exempt bonds. 

The following discussion summarizes 
the changes and clarifications to Notice 
2008-27 made in this notice: 

Qualified Tender Bond Rules. With re
spect to the qualified tender bond provi
sions. this notice does the following: ( I) it 
clarifies that the determination of whether 
a bond is a "qualified tender bond" is gen
erall; applied on a bond-by-bond basis. ex
cept to the extent that such test requires 
a determination of the weighted average 
maturity of the entire issue: (2) it adds 
qualified inflation rates and qualified in
verse floating rates under § 1.1275-5( c) as 
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eligible interest rates for qualified tender 
bonds: and 0) it clarifies how the 90-day 
remarketing requirement in the definition 
of a qualified tender right operates but also 
provides a temporary 180-day remarketing 
requirement. 

NeB Temporary Rule Allowing Go\'
ernmentallssu£'rs to Purchase Their 001'11 

Auction Rate Bonds. In order to facilitate 
liquidity in the tax-exempt market in light 
of current market conditions. this notice 
introduces a temporary rule which allows 
a governmental issuer to purchase its own 
tax-exempt auction rate bonds on a tem
porary basis without causing a retirement 
or extinguishment of the debt represented 
by the purchased tax-exempt bonds. 

Certain Arbitrage Rules. This notice 
also adds several rules which address the 
consequences of certain actions for pur
poses of the arbitrage investment restric
tions under § 148, including actions taken 
pursuant to this notice relating to qualified 
hedges. purchases of tax-exempt bonds by 
conduit borrowers. and sales of bonds at 
a market premium pursuant to a qualified 
interest rate mode change under this no
tice. This notice supplements the arbi
trage rule on the treatment of minor mod
ifications of qualified hedges from No
tice 200S-27 with a rule which provides 
that a deemed termination of an otherwise 
qualified hedge under § 1.148-4(h) will 
not result from bonds being held by or 
on behalf of a governmental issuer during 
the 90-day permitted holding period or the 
temporary ISO-day permitted holding pe
riod for remarketing pursuant to a quali
fied tender right or during the l80-day per
mitted holding period for temporary pur
chases of auction rate bonds. With re
spect to a conduit borrower's purchase of 
tax-exempt bonds. the notice adds a spe
cial rule which provides that such a pur
chase will not cause a violation of a techni
cal arbitrage restriction against purchases 
of tax-exempt bonds by conduit borrow
ers under the "program investment" defi
nition in § 1.148-1 (b) in certain circum
stances. Further, with respect to certain 
permitted resales of bonds at a market pre
mium upon a conversion of the interest rate 
to a fixed interest rate to maturity, this no
tice provides that, solely for arbitrage pur
poses. any premium properly received by 

an issuer pursuant to a qualified interest 
rate mode change is treated as additional 
sale proceeds (as defined in § I. I 48-1(b)). 

Certain Special Rules. Finally, with 
respect to two special rules from Notice 
2008-27 which address certain temporary 
waivers of interest rate caps and certain 
nonrecourse debt. this notice continues 
those rules and extends the period during 
which interest rate caps may be waived 
without resulting in a significant modifi
cation under § I. I 00 I -3 until October I. 
2008. 

Changes to Examples 
This notice removes certain language 

from Example 2 of Notice 2008-27, be
cause that language has proven confusing. 
No other inference should be drawn with 
respect to the transaction. In addition, this 
notice contains an additional example il
lustrating the temporary ISO-day qualified 
tender bond remarketing requirement. 

Scope and Effective Date. This notice 
applies solely for purposes of § 103 and 
§§ 141 through 150. No inference should 
be drawn regarding whether a debt mod
ification described in this notice would 
constitute an exchange for purposes of 
§ 1001. In addition, no inference should 
be drawn about whether similar conse
quences would obtain if a transaction falls 
outside the scope of this notice. 

This notice is effective as of March 25, 
2008. For the scope of application of this 
notice, see section 8 of this notice. 

This notice invites public comment on 
the guidance provided herein. 

SECTION 2. Background 

Reissuance 

Reissuance of a tax-exempt bond for 
purposes of the tax-exempt bond provi
sions triggers retesting of all the various 
program requirements for new issues of 
tax-exempt bonds. A reissuance of an 
issue of tax-exempt bonds may result in 
various negative consequences to a bond 
issuer, including, among other things, 
changes in yield for purposes of the arbi
trage investment restrictions, acceleration 
of arbitrage rebate payment obligations, 
deemed terminations of integrated interest 
rate swaps under the qualified hedge rules 
for arbitrage purposes, new public ap-



proval requirements for qualified private 
activity bonds, and change in law risk. 

In general, the standard for determin
ing whether tax-exempt bonds are reis
sued, retired, or otherwise modified sig
nificantly enough to trigger a retesting of 
the program requirements for new issues 
of tax-exempt bonds under the tax-exempt 
bond provisions of the Code is based on 
the general Federal tax standards for debt 
exchanges under § 1001 and regulations 
thereunder. 

In general, § 1.1001-3 employs a 
significant modification standard to de
termine whether modifications to a debt 
instrument in any form are sufficiently 
significant to cause the debt instrument 
to be treated as reissued or exchanged for 
purposes of § 1001. Section 1.l001-3 
applies to modifications in the form of 
amendments to the terms of an existing 
debt instrument and to modifications in the 
form of actual exchanges of existing debt 
instruments for different debt instruments. 
The determination of whether a resulting 
debt instrument is treated as a reissued 
new debt instrument or a continuation of 
the original debt instrument depends on 
whether the result represents a "significant 
modification" of the original debt instru
ment, as defined in § 1.1001-3. 

Notice 88-130 provides certain special 
reissuance rules for certain eligible tax
exempt bonds that are "qualified tender 
bonds," as defined therein. Notice 88-130 
provides that qualified tender bonds will 
not be treated as reissued for purposes of 
§ 103 and §§ 141 through 150 as a result 
of certain tender rights and certain changes 
in interest rate modes and other terms of 
bonds that are covered specifically by the 
detailed rules and limitations set forth in 
Notice 88-130. 

Debt Extinguishment 

Subject to limited exceptions, a debt in
strument generally is treated as retired or 
extinguished when, among other circum
stances, an issuer acquires its own debt be
cause a merger of the interests of the issuer 
and the holder occurs. Notice 88-130 re
flects this debt extinguishment principle in 
§ 2.2(d) thereof, which generally treats a 
tax-exempt qualified tender bond as retired 
if it is purchased or otherwise acquired by 
or on behalf of an issuer which is a govern
mental unit or an agency or instrumentality 

thereof. If tax-exempt bonds treated as re
tired as a result of a debt extinguishment 
upon a governmental issuer's purchase of 
the tax-exempt bonds, that treatment may 
have different consequences depending on 
whether it is retired with the proceeds of 
another debt instrument or whether it is re
tired from equity or other non-borrowed 
funds. 

A borrowing, whether taxable or tax
exempt, that is treated as retiring or reis
suing a separate borrowing, generally con
stitutes an issue of refunding bonds which 
are viewed as financing the same govern
mental purpose or project as the original 
bonds (or "stepping into the shoes" of the 
original bonds) and trigger consequences 
involving the need to retest certain tax-ex
empt bond program requirements. 

Tax-exempt bonds that are treated as 
retired through a debt extinguishment 
without a link to another borrowing, such 
as potentially an issuer's purchase of its 
own tax-exempt bonds using equity or 
other non-borrowed funds, may trigger 
additional consequences, including the 
potential adverse consequence of gener
ally limiting the ability to refinance those 
extinguished bonds later with tax-exempt 
refunding bonds for the same governmen
tal purpose as the original bonds. 

Interest Rate Modes-Tender Option 
Modes and Auction Rate Modes 

Issuers may issue fixed rate tax-exempt 
bonds that bear interest at fixed rates to 
maturity or variable rate bonds that bear in
terest at variable rates which float period
ically in accordance with various market
based interest-rate setting mechanisms. Is
suers often include multi-modal interest 
rate features in the preauthorized terms of 
the bond documents which provide issuers 
with the flexibility to change interest rate 
modes under parameters set forth in the 
bond documents. 

One common interest rate mode em
ployed with tax-exempt bonds is a ten
der option mode. 'Tender option bonds" 
are also referred to commonly as "variable 
rate demand bonds." Tender option bonds 
have short-term interest features tied to 
current market rates necessary to remar
ket the bonds at par. Tender option bonds 
have ongoing tender options or put op
tions associated with the interest rate-set
ting mechanism which allow bondholders 

to tender their bonds for purchase at par at 
specified intervals, typically every seven 
days. Tender option bonds generally have 
creditworthy third-party liquidity facilities 
from banks or other liquidity providers to 
support the tender options and may have 
credit enhancement from bond insurers or 
other providers. Tender option bonds also 
may have interest mode conversion op
tions which grant to the issuer or a con
duit borrower an option to change the in
terest rate mode on the bonds from a ten
der option mode to another short-term in
terest rate mode or to a fixed interest rate 
to maturity. At the time of a conversion 
to another interest rate mode, tender option 
bonds typically are subject to a mandatory 
tender for purchase but a bondholder may 
be allowed to elect to retain the bonds. 
Upon the exercise of ongoing tender op
tions associated with the short-term inter
est rate-setting mechanism for tender op
tion bonds and upon any mandatory or op
tional tender upon conversion of the inter
est rate on the bonds to another interest rate 
mode, a remarketing agent or a liquidity 
provider typically will acquire the bonds 
subject to the tender at par and resell the 
bonds either to the same bondholders or to 
others willing to purchase such bonds. In 
generaL Notice 88-130 provides guidance 
for when the tenders associated with ten
der option bonds will not constitute reis
suances if they meet the specific detailed 
eligibility requirements for "qualified ten
der bonds," as defined in Notice 88-130. 

Another interest rate mode used with 
tax-exempt bonds is an auction rate mode. 
The interest rate on auction rate bonds is 
reset at predetermined intervals (generally 
under one year) using a modified Dutch 
auction process. Auction rate bonds gen
erally trade at par and are callable at paron 
any interest payment date at the option of 
the issuer. Unlike bonds in a tender option 
mode, however, bonds in an auction rate 
mode have no ongoing tender options or 
put options to support the interest rate-set
ting process. Thus, auction rate bonds 
are viewed as long-term investments with 
a short-term interest rate-setting process. 
Auction rate bonds generally have maxi
mum rates based on state law restrictions 
or certain formulas, such as a multiple of a 
tax-exempt or taxable index. Auction rate 
bonds may have credit enhancement from 
bond insurers or other providers. Auction 
rate bonds also may have interest mode 
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conversion options similar to tender option 
bonds which grant to the issuer or a con
duit borrower an option to change the in
terest rate mode on the bonds from an auc
tion rate mode to another short-term inter
est rate mode or to a fixed interest rate to 
maturity. At the time of a conversion to an
other interest rate mode, auction rate bonds 
typically are subject to a mandatory tender 
for purchase in a process similar to manda
tory tenders on conversions of interest rate 
modes used with tender option bonds. 

Questions have arisen regarding 
whether or to what extent auction rate 
bonds can be treated as qualified tender 
bonds for purposes of Notice 88-130. In 
addition, in light of recent guidance by 
the Securities and Exchanges Commission 
which authorizes issuers of tax -exempt 
bonds to bid on and acquire their own 
auction rate bonds in an auction in certain 
circumstances, additional questions have 
arisen regarding the tax consequences of 
such acquisitions in various circumstances 
and whether such acquisitions would re
sult in a retirement or extinguishment of 
such bonds. 

SECTION 3. Reissuance Standards for 
State and Local Bonds 

3.1. Scope and General Rules. The 
IRS and the Treasury Department expect 
to promulgate regulations under § 150 to 
provide guidance on whether tax-exempt 
bonds are treated as reissued or retired 
solely for purposes of § 103 and §§ 141 
through 150. Specifically, for purposes 
of § 103 and §§ 141 through 150 only, 
in the case of a qualified tender bond (as 
defined herein), any qualified interest rate 
mode change (as defined herein) and any 
qualified tender right (as defined herein) 
will not be treated as a modification un
der § 1.1001-3. Therefore, for these pur
poses, a qualified tender bond will not 
be treated as reissued or retired solely as 
a result of a qualified interest rate mode 
change or the existence or exercise of any 
qualified tender right. Further, in apply
ing § 1.1001-3 to modifications of tax-ex
empt bonds, any interest rate variance di
rectly resulting from a qualified interest 
rate mode change will not be treated as a 
modification under § 1.1001-3, and thus 
such interest rate variances need not be 
tested under the change in yield rule for 
determining significant modifications un-

744 2008-1 C.B. 

def § l.l001-3(e)(2). Except as otherwise 

specifically provided in this notice, the de
termination of whether any modification 
to an issue of tax-exempt bonds causes a 
reissuance or retirement of the tax -exempt 
bonds for purposes of § 103 and § § 141 
through 150 is based on whether the mod
ifications are significant modifications un

der § 1.100 1-3. 
Except as expressly provided herein 

in the special rules for the treatment of 
"qualified interest rate mode changes" 
and "qualified tender rights" on "qualified 
tender bonds" (all as redefined herein) 
under § 3 of this notice, the special tem
porary rule allowing governmental issuers 
to purchase their own tax-exempt auction 
rate bonds for a limited holding period 
under § 4 of this notice, the special arbi
trage rules under § 5 of this notice, and 
the other special rules under § 6 of this 
notice, a tax-exempt bond generally is 
treated as reissued or retired on the first 
date on which: (1) a significant modifica
tion to the terms of the bond occurs under 
§ 1.1001-3 or a disposition of the bond 
otherwise occurs under section 1001; (2) 
the bond is purchased or otherwise ac
quired by or on behalf of a governmental 
issuer (as defined herein); or (3) the bond 
is otherwise retired or redeemed. 

For purposes of determining whether a 
bond is purchased or otherwise acquired 
by or on behalf of a governmental issuer, 
except as otherwise expressly provided in 
§ 3.2(3) and § 4 of this notice, a bond 
is treated as purchased or otherwise ac
quired by or on behalf of a person if the 
bond is purchased or otherwise acquired 
by that person in a manner that liquidates 
the bondholder's investment. 

A purchase of a tax-exempt bond by a 
third-party guarantor or third-party liquid
ity facility provider pursuant to the terms 
of a third-party guarantee or third-party 
liquidity facility is not treated as a pur
chase or other acquisition by or on behalf 
of a governmental issuer. Similarly, a pur
chase of a tax-exempt bond by a conduit 
borrower that is not a governmental issuer 
is not treated as a purchase or other acqui
sition by or on behalf of the governmental 
Issuer. 

3.2. Definitions and Operating Rules. 
The following definitions and special op
erating rules apply for purposes of this no
tice only: 

(1). Qualified Tender Bond. The term 
"qualified tender bond" means a tax-ex. 
empt bond that has all of the follOwing 
features: (a) for each interest rate mode 
that is preauthorized under the tenns oflbe 
bond considered separately. the bond bears 
interest during the allowable term of that 
interest rate mode at either a fixed inter. 
est rate, a variable interest rate that can. 
stitutes a qualified tloating rate on a vari
able rate debt instrument for a tax·exempt 
bond under § 1.1275-5(b)(e.g., various in. 
terest rate indexes and rate-setting mech. 
anisms that reasonably can be expected 
to measure contemporaneous variations in 
the cost of newly-borrowed funds, includ. 
ing, without limitation, interest rates de· 
termined by reference to eligible interest 
rate indexes (e.g., the SIFMA index), ten· 
der option-based interest rate measures, or 
a Dutch auction process), or a variable in
terest rate that constitutes an eligible ob
jective rate for a variable rate debt in· 
strument that is a tax-exempt bond under 
§ 1.l275-5(c)(5) (i.e., a qualified inflation 
rate or a qualified inverse tloating rate); 
(b) interest on the bond is unconditionally 
payable at periodic intervals at least annu· 
ally; (c) the final maturity date of the bond 
is no longer than the lesser of 40 years af· 
ter the issue date of the bond or the lat· 
est date that is reasonably expected as of 
the issue date of the issue of which the 
bond is a part to be necessary to carry oul 
the governmental purpose of the issue of 
which the bond is a part (with the 120 per· 
cent weighted average economic life of fi· 
nanced facilities test under Section 147(b) 
with respect to the issue of which the bond 
is a part being treated as a safe harbor for 
this purpose); and (d) the bond is subject 
to an optional tender right or a manda
tory tender requirement which allows or 
requires a bondholder to tender the bond 
for purchase in one or more prescribed cir· 
cumstances under the terms of the bond. 

(2). Qualified Interest Rate Mode 
Change. In general, a "qualified inter
est rate mode change" is a change in the 
interest rate mode on a bond that is au
thorized under the terms of the bond upon 
its original issuance. Further, in order to 
be a qualified interest rate mode change, 
the terms of the bond must require that the 
bond be purchased and resold at a price 
equal to par upon conversion to a new 
interest rate mode, except only that, upon 
a conversion to an interest rate mode that 



is a fixed interest rate for the remaining 
term of the bond to maturity, the bond may 
be resold at a market premium or a market 
discount from the stated principal amount 
of that bond. 

(3). Qualified Tender Right. 
(a) In General. A "qualified tender 

right" is a tender right for the purchase of 
a bond (regardless of whether the purchase 
is by or on behalf of a governmental issuer) 
that is authorized under the terms of a bond 
upon its original issuance and that meets 
all of the requirements of this § 3.2(3)(a). 
The tender right mu:;t involve either an op
tional tender right or a mandatory tender 
requirement which allows or requires the 
bondholder to tender the bond for purchase 
on at least one tender date before the final 
stated maturity date. The tender right must 
entitle a tendering bondholder to receive a 
purchase price equal to par (which may in
clude any accrued interest). The terms of 
the tender right must require the issuer or 
its remarketing agent to use at least best ef
forts to remarket a bond upon a purchase 
pursuant to the tender right. 

(b) Operating Rules for Purchases Pur
suant to a Qualified Tender Right. A bond 
purchased by or on behalf of a govern
mental issuer pursuant to a qualified ten
der right is treated as not retired pursuant to 
and as a result of the qualified tender right 
until not later than the end of the 90-day 
period from and after the date of such pur
chase, and subsequent to the end of this 
90-day period, a governmental issuer gen
erally may not hold its own bond with
out causing a retirement of such bond un
der the general rules in § 3.1 of this no
tice. This 90-day period is extended to 
ISO-days, however, with respect to any 
purchase by or on behalf of a governmental 
issuer pursuant to a qualified tender right 
as long as such purchase occurs before Oc
tober 1, 2008. 

Thus, with respect to such bonds pur
chased before October L 2008, during this 
180-day period, a governmental issuer or 
its agent may hold the bond under the 
terms of the bond without causing a retire
ment of the bond. In addi tion, recognizing 
that the bond is treated as outstanding dur
ing this 180-day period, the governmental 
issuer may refund the bond with a refund
ing bond during this period upon a failed 
remarketing. 

By contrast, third-party guarantors, 
third-party liquidity facility providers, and 

conduit borrowers (other than a conduit 
borrower that is a governmental issuer) 
are not treated as purchasers by or on be
half of a governmental issuer under the 
general rules in § 3.1 of this notice, and, 
accordingly, any such person may hold a 
bond purchased pursuant to the exercise 
of a qualified tender right for an unlimited 
holding period without causing a retire
ment of such bond. Further, for example, a 
governmental issuer may hold a bond pur
chased before October 1,2008, pursuant to 
the exercise of a qualified tender right for 
a holding period of 179 days while using 
best efforts under the terms of the bonds 
to remarket the bond and then resell the 
bond to a third-party guarantor, third-party 
liquidity facility provider, or other inde
pendent third party before the expiration 
of the 180-day period in compliance with 
the operating rules in this § 3.2(3)(b). 

(4). Governmental issuer. A "govern
mental issuer" is an issuer of a tax-ex
empt bond that is a governmental unit or 
an agency or instrumentality thereof. 

SECTION 4. Temporary Rule Allowing 
Governmental Issuers to Purchase 
Their Own Auction Rate Bonds 

Solely for pllrpo~es of § 103 and §§ 141 
through 150, a governmental issuer may 
purchase its own tax-exempt auction rate 
bond on a temporary basis without result
ing in a reissuance or retirement of the 
purchased tax-exempt bond if it meets the 
following requirements: (1) the govern
mental issuer holds the bond for not more 
than a 180-day period from and after the 
date of purchase; and (2) the governmen
tal issuer purchases the bond before Oc
tober I, 2008. Similar to the treatment 
of a bond purchased pursuant to a quali
fied tender right under the operating rule 
in § 3.2(3)(b) of this notice, an auction rate 
bond purchased by a governmental issuer 
pursuant to this § 4 is treated as not re
tired pursuant to and as a result of this spe
cial rule until not later than the end of this 
ISO-day period, and, subsequent to the end 
of this 180-day period, a governmental is
suer generally may not hold its own bond 
without causing a retirement of such bond 
under the general rules in § 3.1 of this no
tice. 

Thus, recognizing that the bond is 
treated as not retired during this 180-day 
period, the governmental issuer may re-

fund the bond with a refunding bond, 
tender the bond for purchase in a qualified 
tender right in its capacity as a bondholder, 
or otherwise resell the bond during this 
180-day period. After the end of this 
180-day period, however, a governmen
tal issuer generally may not hold its own 
bond without causing a retirement of such 
bond under the general rules in § 3.1 of 
this notice. 

SECTION 5. Arbitrage Provisions 

5.1. Certain Special Rules on Qualified 
Hedges for Arbitrage Purposes. Solely 
for purposes of the arbitrage investment 
restrictions (including, without limitation, 
both yield restriction and rebate) under 
§ 148, in determining whether a modifica
tion of a qualified hedge results in a ter
mination of the hedge under § 1.148--4(h), 
such a modification is not treated as a ter
mination of the hedge ifboth: (1) the mod
ification is not reasonably expected as of 
the date of the modification to change the 
yield on the affected hedged bonds over 
the remaining term of the hedged bonds 
by more than one quaner of one percent 
(.25 percent or twenty-five basis points) 
per annum; and (2) the payments and re
ceipts on the qualified hedge, as modified, 
are fully taken into account as adjustments 
to the yield on those hedged bonds for ar
bitrage purposes under § 148. Further, for 
arbitrage purposes under § 148, a qualified 
hedge with respect to bonds is not deemed 
terminated under § 1.148-4(h) as a result 
of the governmental issuer's holding of 
the hedged bonds during either the 90-day 
permitted holding period or the 180-day 
temporary permitted holding period under 
§ 3.2(3), or the 180-day permitted hold
ing period under § 4 of this notice during 
which the governmental issuer is permit
ted to hold such bonds without resulting in 
a reissuance or retirement of such bonds. 

5.2, Special Rule/or Certain Purchases 
by Conduit Borrowers. In applying the 
special arbitrage rule for "program invest
ments" under § 1.148-1 (b) which restricts 
a conduit borrower's purchase of tax-ex
empt bonds for a governmental program in 
an amount "related" to the amount of its 
purpose investment financed by the pro
gram, a conduit borrower's purchase of a 
tax-exempt auction rate bond that financed 
its loan to facilitate liquidity under adverse 
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market conditions is treated as not being so 
"related" for this purpose. 

5.3. Treatment of Certain Premiums as 

Proceeds for Arbitrage Purposes. Solely 
for purposes of the arbitrage investment 
restrictions under § 148. any premium 
received by an issuer pursuant to a con
version of the interest rate on a qualified 
tender bond to a fixed interest rate for the 
remaining term of the bond to maturity 
in a qualified interest rate mode change 
under § 3.2(2) of this notice is treated as 
additional sale proceeds (as defined in 
§ 1.148-l(b)) of such bonds. 

SECTION 6. Special Rules 

6.1. Special Rule for Nonrecourse 
Debt. Solely for purposes of § 103 
and §§ 141 through ISO, in applying 
§ l.lOOI-3(e)(4)(iv)(B) to determine 
whether a modification of the security 
or credit enhancement on a tax-exempt 
bond that is a nonrecourse debt instru
ment is a significant modification, such 
a modification is treated as a significant 
modification only if the modification re
sults in a change in payment expectations 
under § 1.1001-3(e)(4)(vi). 

6.2. Special Temporary Relieffor Cer
tain Waivers of Interest Rate Caps on Auc
tion Rate Bonds. Solely for purposes of 
§ 103 and § § 141 through ISO, in apply
ing § 1.100 1-3(e)(2) to determine whether 
a modification to the yield on tax-exempt 
bonds that bear interest based on an auc
tion rate constitutes a significant modifi
cation, a temporary waiver, in whole or in 
part, of the terms of a cap on the maximum 
interest rate on such auction rate bonds is 
disregarded to the extent that any agree
ment to waive such a cap and the period 
during which such a waiver is in effect both 
are within the period between November 
1, 2007 and October 1, 2008. Except for 
the special relief provided in this section, 
a waiver of a cap on an interest rate on a 
tax-exempt bond generally is required to 
be tested for whether it causes a significant 
modification under § 1.1001-3. 

SECTION 7. Examples 

The following examples illustrate the 
application of certain principles in this no
tice and § 1.1001-3 as they apply to tax-ex
empt bonds for purposes of this notice. 

Example I. /!lSIgniftcallT Change in Credir En
!wl/cemellT and Impacl 01/ Flol/ling II/Ieresl Rale. On 
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July I. 2007. a municipality (the "Issuer") issued 

S I million in tax-exempt bonds thal bear interest at 

an auction interest rate and that mature in 40 years 
(the "Bonds'"). The Bonds are recourse obligations 

that are secured by the issuer's underlying primary 

A-rated investment grade credit. The Bonds are 
secured further by credit enhancement under a bond 
Insurance policy provided by a AAA-rated bond in

surer. Pur,uant to the terms of the Bonds. the auction 
interest rate on the Bonds resets every 7 days. The 
terms of the Bonds grant the issuer the option to 

convert the interest rate mode on the Bonds from an 
auction rate mode to either a 7 -day tender option rate 
mode or to a long-term fixed interest rate to maturity. 
subject to a mandatory tender of the Bonds upon 
such a conversion. The Bonds are qualified tender 

bonds under § 3.2 of this notice. 
On January 3. 200S. the auction interest rate 

on the Bonds is set at 10% as a consequence of a 
downgrade in the bond insurer's credit rating from 
a AAA rating to a AA rating and associated market 
disruption. On January 10. 2008, the issuer amended 
the terms of the Bonds to replace the now AA-rated 
bond insurance with a AAA-rated bank letter of 
credit as credit enhancement, but otherwise made no 
other changes to the terms of the Bonds. On January 
10. 2008. the auction rate on the Bonds floated down 
to 30/< primarily as a result of the change in credit 
enhancement on the Bonds. 

The amendment to the terms of the Bonds to 
change the credit enhancement is a modification to 
a recourse debt instrument that must be tested for 
significance under the change in security or credit 
enhancement rule in § 1.l001-3(e)(4)(iv). Because 
the change in security or credit enhancement did not 
cause a change in payment expectations on the Bonds 
(i.e., the Bonds had an investment grade payment 
expectation before and after the change in credit 
enhancement), this change in credit enhancement is 
not a significant modificatinn of the Bonds under 
§ l.l 00 1-3 and thus does not cause a reissuance 
of the Bonds under § 103 and §§ 141 through 150. 
Further, the fact that the market impact of the change 
in credit enhancement caused the floating interest 
rate on the Bonds to float down from 10% to 3% 
is not required to be tested under the 25-basis point 
change in yield rule for significant modifications 
under § 1.I001-3(e)(2) because the Issuer has made 
no change to the interest rate-setting mechanism 
under the terms of the Bonds. 

Example 2. Exchange of Bonds 10 Remove BOlld 
IIlSIIr<lllce. 

Assume the same facts a~ in Fxample I ahove, 
except that, instead of amending the terms of the 
existing Bonds (the "Old Bonds") to change the 
credit enhancement, on January 10, 200S, the Issuer 
issued new bonds with new Cusip numbers (the 
"New Bonds") and did an actual exchange of the 
New Bonds for the Old Bonds. The New Bonds are 
not backed by any bond insurance or other credit 
enhancement. The New Bonds without the bond 
insurance have an A credit rating. There are no other 
differences between the New Bonds and the Old 
Bonds. The result would be the same as in Example I 
and no reissuance of the Bonds would occur. Section 
1.100 1-3 applies the same significant modification 
standard to amendments to the terms of an existing 
debt instrument and to actual exchanges of an exist
ing debt instruments for a different debt instrument. 

Erample 3. Impact of Authorized Changts in lit
terest Rate Modes and Associated Mandatory Tendm 
allli Eilecl of Seriali:arion. 

(il Assume the same facts as in Example I above, 
except that. on January 10, 200S. the Issuer a1soexer. 

cised its option under the terms of the Bonds to con. 
vert the interest rate mode on the Bonds from an auc. 
tion rate mode to a fixed interest rate of 5% for the 
remaining term of the Bonds. The terms of the Bonds 
also required a mandatory tender and remarketing of 
the Bonds in connection with this interest rate mode 
change. The mandatory tender is a qualified tender 
right and the change in the interest rate mode is aqua!. 
ified interest rate mode change. Thus. the Bonds are 
qualified tender bonds. as defined in § 3.2 of the no
tice, the conversion of the interest rate on the Bonds 

from an auction rate mode to a fixed interest rate is 
pursuant to a qualified interest rate mode change" and 
the associated tender is a qualified tender right, all as 
defined in § 3.2 of the notice. Thus, under § 3.1 of 
the notice, in determining whether the Bonds are reis· 
sued for purposes of the tax-exempt bond provisions 
of the Code, the qualified interest rate mode change 
and the qualified tender right are not treated as modi. 
fications under § 1.1001-3. Furthermore, the interest 
rate change on the Bonds from a noating auction rate 
of 10% to a fixed interest rate of 5% directly resulted 
from the qualified interest rate mode change and, un· 
der § 3.1 of the notice. also is not treated as a modi· 
fication under § 1.1 00 1-3. Finally, as in Examplf J, 
no reissuance of the Bonds occurred for purposes of 
§ 103 and §§ 141 through 150 as a result of the change 
in credit enhancement. 

(ii) Assume the same facts as paragraph (il above 
except that the Issuer also amended the terms of the 
Bonds to modify a term Bond which had a prescribed 
mandatory sinking fund redemption schedule with al
ternative Bonds with "serial" maturities instead of the 
sinking fund redemption schedule. This "serializa· 
tion" of the term Bond does not directly result from 
the qualified interest rate mode change. Subject to 
the particular terms of the Bonds, the serialization of 
the term Bond generally would be a modification un· 
der § 1.1001-3 which would be required to be ana· 
Iyzed for significance under the change in yield rule 
in § 1.1001-3(e)(2) and the change in the timing of 
payments rule in § 1.I001-3(e)(3). 

Example 4. Impact of Unauthorized Changes. 
Assume the same facts as in Example I, except that 
the terms of the Bonds do not provide for any conver· 
sions of the interest rate modes. On January 7, 2008, 
Issuer amends the Bond documents to allow the Is· 
suer to convert the interest rate mode on the Bonds 
from an auction rate mode to either a 7-day tenderop
tion rate mode or to a long-term fixed interest rate to 
maturity, subject to a mandatory tender of the Bonds 
upon such a conversion. On January 10,2008, Issuer 
exercised its option under the amended terms of the 
Bonds to convert the interest rate mode on the Bonds 
from an auction rate mode to a fixed interest rate of 
5% for the remaining term of the Bonds. The Issuer 
also required a mandatory tender and remarketing of 
the Bonds in connection with this interest rate mode 
change. Because the change in interest rate mode is 
not pursuant to the terms of the Bonds when origi· 
nally issued, it is not a qualified interest rate mode 
change within the meaning of this notice. Similarly, 
the tender of the Bonds on January 10,2008 was not 
pursuant to the terms of the Bond as originally issued 



and therefore was not a qualified tender right within 
the meaning of this notice. Accordingly, the provi
sions of this notice are not applicable either to the in
terest rate mode change on the Bonds or to the ten
der of the Bonds. Thus, to determine whether the~e 
modifications cause a reissuance or retirement of the 
Bonds for purposes of § 103 and §§ 141 through 150, 
the impact of these modifications must be analyzed 
under § 1.1001-3 to determine whether a significant 
modification of the terms of the Bonds occurred. 

Example 5. Operation of/he J80-Day Temporary 
Rule for Qualified Tender Rights. 

Ii) On July 1,2007, a municipality (the "Issuer") 
issued $1 million in tax-exempt bonds that bear in
terest initially at a variable rate demand rate and that 
mature in 40 years (the "Bonds"). The interest rate on 
the Bonds resets every 7 days at the minimum inter

est rate necessary to remarket the Bonds at par. The 
Bonds have seven-day tender options exercisable by 
the holders while the Bonds are in the variable rate de
mand interest rate mode. The Bonds give the Issuer 
an option to convert the interest rate on the Bonds to 
other interest rate modes. The Bonds have a manda
tory tender requirement upon an interest rate mode 
conversion. The Bonds are secured by a third-party 
liquidity facility in the form of a letter of credit (the 
"Liquidity Facility") from a bank (the "Sank"). The 
Bonds are further secured by a third-party guarantee 

in the form of a bond insurance policy from a bond 
insurer (the "Bond Insurer"). An investment bank 
serves as a remarketing agent CRemarketing Agent") 
for the Issuer with respect to the Bonds. The terms of 
the remarketing arrangement require the Remarket
iug Agent to use at least its best efforts to remarket 
tendered Bonds. On May 1, 200S, the Issuer exercises 
its option to convert the interest rate on the Bonds 
to a fixed interest rate to maturity and the Bonds are 
subject to mandatory tender by the Bondholders. The 
Bonds are qualified tender bonds which have a qual
ified tender right and a qualified interest rate mode 
change within the meaning of § 3.2 of this notice. 
During the ISO-day period after the date of purchase 
of the bonds pursuant to the qualified tender right, as a 
result of difficult market conditions and despite best 
efforts required pursuant to the terms of the Bonds, 
the Issuer and the Remarketing Agent are unsuccess
ful in remarkeling the Bonds. The particular terms of 
the Liquidity Facility require that the qualified ten
der right be funded by the Bank under the Liquidity 
Facility, but that the Bank not hold the Bonds upon 
a draw on the Liquidity Facility. Tnstead. the Bank 
merely receives a pledge of the Bonds as collateral 
for the draw on the Liquidity Facility and the Issuer 
holds the Bonds upon a draw on the Liquidity Facil
ity. During this ISO-day period, the Bonds are treated 
a5 outstanding under the operating rules for qualified 
tender rights in § 3.2(3)(b) even if the Bonds are 
held hy or on behalf of the Issuer. Thus, during this 
ISO-day period, the Issuer may hold the Bonds under 
the terms of the Bonds without causing a retirement 
of the Bonds. In addition, recognizing that the Bonds 
are treated as outstanding during this ISO-day period, 
the Issuer may refund the Bonds with proceeds from 
refunding bonds during this period or resell the bonds 
to a third party. 

(ii) Assume the same facts as in paragraph (i), 

but further assume that the Issuer retains the Bonds 
beyond the ISO-day permitted holding period for a 
governmental issuer under § 3.2(3)(b) of this notice. 

The Bonds are treated as retired as of the end of the 
180m day from and after the date of the purchase of 
the Bonds pursuant to the exercise of the qualified 
tender right. Thus, the count of the 180-day permitted 
holding period for the Issuer starts on the date of the 
purchase pursuant to the qualified tender right (here, 
starting May I, 2008) and ends at the end of the I80th 

day from and after the date of purchase (here, ending 
at the end of the day on October 27, 2008). 

(iii) Assume the same facts as in paragraph (i). but 
further assume that the terms of the Liquidity Facil
ity provide that the Bank will hold the Bonds upon a 
draw on the Liquidity Facility, rather than merely re
ceive a pledge of the Bonds as collateral while the 
Issuer or its agent holds the Bonds. Here, since a 
third-party liquidity facility provider is not treated a5 
a purchaser by or on behalf of a governmental issuer 
under the general rules in § 3.1 of this notice, the Bank 
may hold the Bonds during and beyond the ISO-day 
period after the date of the purchase pursuant to the 
qualified tender right without causing a retirement of 
the Bonds. 

(iv) Assume the same facts as in paragraph (i), 

but further assume that the Issuer holds the Bonds for 
179 days after purchase of the Bonds pursuant to the 
exercise of a qualified tender right while using best 
efforts under the terms of the Bonds to remarket the 
Bonds, and then sells the Bonds to the Bank pursuant 
to the Liquidity Facility. This transaction complies 
with the operating rules for qualified tender rights in 
§ 3_2(3)(b) of this notice and does not result in a re
tirement of the Bonds. 

SECTION 8. Interim Guidance and 
Reliance 

The effective date of this notice is 
March 25, 2008. This notice provides 
interim guidance. Issuers of tax-exempt 
bonds may apply and rely on this notice for 
any actions taken with respect to tax-ex
empt bonds on or after November 1, 2007 
and before the effective date of any future 
regulation under § 150 that implement the 
guidance with respect to any particular 
applicable provision in this notice or other 
public guidance that withdraws or super
sedes any particular applicable provision 
in this notice. Issuers also may continue to 
rely on Notice 88-130 ul1til the effective 
date of such future regulations. Notice 
2008-27 is superseded and may not be 
relied upon after the effective date of this 
notice. The IRS and the Treasury De
partment may amend or supplement the 
guidance in this notice as circumstances 
warrant. 

SECTION 9. Request for Comments 

Before any notice of proposed rulemak
ing is issued with respect to the guidance 
provided in this notice, consideration will 

be given to any written public comments 
on this notice that are submitted timely by 
May 19, 2008, and a signed original and 
eight (8) copies of such comments should 
be sent to the IRS. Send submissions to: 
CC:PA:LPD:PR (NOT-2008-41), room 
5203, IRS, P.O. Box 7604, Ben Franklin 
Station, Washington, DC 20044. Sub
missions may be sent electronically, via 
the IRS Internet site at www.irs.govlregs 
or via the Federal eRulemaking Portal at 
www.regulations.gov (indicate IRS and 
REG-1l8788-06). All comments will be 
available for public inspection and copy
ing. 

SECTION 10. Drafting Information 

The principal author of this notice 
is Aviva M. Roth, Office of the Chief 
Counsel (Financial Institutions and Prod
ucts). However, other personnel from the 
IRS and the Treasury Department par
ticipated in its development. For further 
infonnation regarding this notice, contact 
Aviva M. Roth at (202) 622-3980 (not a 
toll-free call). 

Modifications of Split-Dollar 
Life Insurance Arrangements 

Notice 2008-42 

SECTION 1. PURPOSE 

This notice provides guidance regard
ing the application of §§ 10 1 G) and 264(f) 
of the Internal Revenue Code (Code) to life 
insurance contracts that are subject to split
dollar life insurance arrangements_ Specif
ically, this notice provides that a modifica
tion of a split-dollar life insurance arrange
ment that does not entail any change to the 
life insurance contract underlying the ar
rangement wiIJ not be treated as a mate
rial change in the life insurance contract 
for purposes of §§ 10\(j) and 264(t). 

SECTION 2. BACKGROUND 

Split dollar life insurance arrangements 

In general, a split-dollar life insurance 
arrangement is an arrangement between 
two or more parties to allocate the policy 
benefits and, in some cases, the costs of a 
life insurance contract. Sections 1.61-22, 
l.301-1(q), and 1.7872-15 of the Income 

2008-1 C.B. 747 



Tax Regulations provide rules for the tax

ation of participants in a split-dollar life 

insurance arrangement. Those regulations 

generally apply to any split-dollar life 

insurance arrangement entered into after 
September 17, 2003. For this purpose, 

if an arrangement entered into on or be

fore September 17, 2003, is materially 

modified after September 17. 20m. the ar
rangement is treated as a new arrangement 

entered into on the date of the modifica
tion. Section \.61-22(j)(2)(ii) sets forth a 

non-exclusive list of changes that are not 

treated as material modifications for this 
purpose. 

Section J 0 I (j) 

Section \0 I (j) was added to the Code 
by § 863(a) of the Pension Protection Act 
of 2006, Public Law 109-280. Section 
101 (j)( I) generally provides that in the 
case of an employer-owned life insurance 
contract, the amount of death benefits ex
cluded from gross income of an applicable 
policyholder under § 10 I (a)( I) shall not 
exceed an amount equal to the sum of the 
premiums and other amounts paid by the 
policyholder for the contract. For this pur
pose, an employer-owned life insurance 
contract is a life insurance contract that (i) 
is owned by a person engaged in a trade or 
business and under which such person is 
directly or indirectly a beneficiary under 
the contract, and (ii) covers the life of an 
insurcd who is an employee with respect 
to the trade or business on the date the con
tract is issued. An applicable policyholder 
is generally a person who owns an em
ployer-owned life insurance contract. or a 
related person as described in § 101(j)(3). 

Section 101 (j)(2) provides exceptions 
to the general rule of § 101(j)(I) in the 
case of certain employer-owned life insur
ance contracts with respect to which cer
tain notice and consent requirements are 
met. Those exceptions are based either 
on (i) the insured's status as an employee 
within 12 months of death or as a (lirec
tor. a highly compensated employee or a 
highly compensated individual; or (ii) the 
extent to which death benefits are paid to a 
family member, trust. or estate of the in
sured employee. or are used to purchase 
an equity interest in the applicable policy
holder from a family member, trust or es
tate. 
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Section 101 (j) applies to life insurance 

contracts issued after August 17. 2006. ex

cept for a contract issued after that date 

pursuant to a § 1035 exchange for a con

tract issued on or before that date. For this 

purpose, a material increase in the death 

benefit or other material change generally 

causes the contract to be treated as a new 

contract. Other than as described above, 

contracts issued on or before August 17, 
2006, are grandfathered and not subject to 

the requirements of § 101(j). See Pub. L. 
No. 109-280, ~ 863(d). 

Section 264(j! 

Section 264(f) was added to the Code 
by § I 084( c) of the Taxpayer Relief Act 
of 1997, Pub. L. No. 105-34. Sec
tion 264(f)( I) provides that "[n]o deduc

tion shall be allowed for that portion of 
the taxpayer's interest expense which is al
locable to unborrowed policy cash value" 
with respect to a life insurance policy or 
an annuity or endowment contract. Sec
tion 264(f)(4) identifies those policies and 
contracts that are excepted from the rule of 
§ 264(f)(l). 

Section 264(f) applies to contracts is
sued after June 8, 1997, in taxable years 
ending after such date; any material in
crease in the death benefit or other ma
terial change in the contract is treated as 
a new contract for this purpose. Other 
than as described above, contracts issued 
on or before June 8, 1997, are grandfa
thered and not subject to the requirements 
of § 264(f). See Pub. L. No. 105-34, 
§ \084(d) (as amended by Pub. L. No. 
105-206, § 6010). 

SECTION 3. APPLICATION OF 
SECTIONS 101(j) AND 264(f) TO 
CONTRACTS THAT ARE SUBJECT 
TO SPLIT-DOLLAR LIFE INSURANCE 
ARRANGEMENTS 

Both ~~ 101 (j) and 264(f) apply to "life 
insurance contracts," which are defined in 
§ 7702 for all purposes of the Internal Rev
enue Code as any contract that is a life in
surance contract under the applicable law, 
but only if such a contract either meets the 
cash value acculllulation test of § 7702(b), 
or both meets the guideline premium re
quirements of § 7702(c) and falls within 
the cash value corridor of § 7702(d). Un
der § 7702. the term "life insurance con
tract" generally does not encompass the 

terms of an arrangement. such as a split

dollar arrangement. of which the contract 

is a part. Accordingly. if the parties to 
a split-dollar life insurance arrangement 

modify the terms of the arrangement but 

do not modify the ternlS of the life insur

ance contract underlying the arrangement. 

the modification will not be treated as a 

material change in the life insurance con

tract for purposes of §§ 10 I U) and 264(f), 
even if the modification is treated as a ma
terial modification of the split-dollar ar

rangement for purposes of § 1.6l-22U). 

DRAFfING INFORMATION 

The principal author of this notice is 
Linda K. Boyd of the Otlice of Associate 
Chief Counsel (Financial Institutions and 
Products). For further information regard· 
ing this notice, contact Ms. Boyd at (202) 
622-3970 (not a toll-free call). 

Contingent Fees Under 
Circular 230 

Notice 2008-43 

This notice provides guidance to prac
titioners concerning contingent fees un· 
der Treasury Department Circular No. 
230, 31 C.ER. part 10 (Circular 230). 
Specifically, this notice provides interim 
guidance clarifying when a practitioner 
may charge a contingent fee under section 
10.27(b)(2) of Circular 230 for services 
rendered in connection with any matter 
before the Internal Revenue Service. 

The Treasury Department and the IRS 
intend to revise section 10.27 to reflect the 
clarifications described in this notice. The 
IRS will follow the interim rules in this 
notice for purposes of enforcing section 
10.27 until further guidance is provided. 

BACKGROUND 

In general, 31 U .S.c. section 330 autho
rizes the Secretary to regulate attorneys, 
certified public accountants, enrolled 
agents, enrolled actuaries, and others who 
practice before the Service. Regulations 
under section 330 are promulgated in 
31 C.ER. part 10 and are reprinted as 
Treasury Department Circular No. 230. 

On September 26, 2007, the Treasury 
Department and the IRS published final 
regulations (T.D. 9359, 2007-45 LR.B 



931) in the Federal Register (72 FR 
54540) modifying rules governing the gen
eral standards of practice before the IRS. 
These final regulations generally preclude 
a practitioner from charging a contingent 
fee for services rendered in connection 
with any matter before the Internal Rev
enue Service, including the preparation or 
filing of a tax return, amended tax return 
or claim for refund or credit. 

The final regulations. however, permit 
a practitioner to charge a contingent fee 
for services rendered in connection with 
the IRS examination of, or challenge to, 0) 

an original tax return, or (ii) an amended 
return or claim for refund or credit when 
the amended return or claim for refund or 
credit was filed within 120 days ofthe tax
payer receiving a written notice of the ex
amination of, or a written challenge to, the 
original tax return. Contingent fees are 
also pennitted for interest and penalty re
views and for services rendered in connec
tion with a judicial proceeding arising un
der the Internal Revenue Code. The final 
amendments to section 10.27 made by the 
final regulations apply to fee arrangements 
entered into after March 26,2008. 

Section 406 of the Tax Relief and 
Health Care Act of 2006, Pub. L. No. 
lO9-432 (120 Stat. 2958) (the Act), 
which was enacted on December 20, 2006, 
amended section 7623 of the Internal 
Revenue Code concerning the payment 
of awards to certain persons who detect 
underpayments of tax. Prior statutory au
thority to pay awards at the discretion of 
the Secretary was re-designated as section 
7623(a), and a new section 7623(b) was 
added to the Code. Additional off-Code 
provisions in section 406 of the Act es
tablished a Whistleblower Office within 
the IRS and addressed reward program 
administration issues. See Notice 2008--4, 
2008-2 I.R.E. 253, for interim guidance 

applicable to award claims submitted un
der the authority of section 7623(b). 

INTERIM GUIDANCE 

Several practitioners have contacted the 
Treasury Department and the IRS to re
quest a clarification of the exception in 
section 1O.27(b)(2)(ii) of Circular 230 per
mitting a practitioner to charge a contin
gent fee for services rendered in connec
tion with an IRS examination of, or chal
lenge to, an amended return or claim for 
refund or credit when the amended return 
or claim for refund or credit was filed 
within 120 days of the taxpayer receiv
ing a written notice of the examination of, 
or a written challenge to, the original tax 
return. Specifically, the practitioners are 
concerned that the "within 120 days of the 
taxpayer receiving a written notice of the 
examination of, or a written challenge to 
the original tax return" language in sec
tion 1O.27(b)(2)(ii) requires the IRS to fur
nish the written notice of examination to a 
taxpayer as a prerequisite to a practitioner 
charging a contingent fee. Other prac
titioners contacted the Treasury Depart
ment and the IRS to discuss whether sec
tion 10.27 permits practitioners to charge 
a contingent fee with respect to whistle
blower claims under section 7623. 

In response to these requests, the Trea
sury Department and the IRS have deter
mined that section lO.27(b)(2) should be 
clarified and amended. Accordingly, the 
IRS will apply the following interim rules 
as revised below under section 1O.27(b)(2) 
until the Treasury Department and the IRS 
amend the regulations: 

§ 10.27 Fees. 

* * * * * 
(b) * * * 
(2) A practitioner may charge a contin

gent fee for services rendered in connec-

tion with the Service's examination of, or 
challenge to-

(i) An original tax return; or 
(ii) An amended return or claim for re

fund or credit filed before the taxpayer re
ceived a written notice of examination of, 
or a written challenge to, the original tax 
return; or filed no later than 120 days after 
the receipt of such written notice or writ
ten challenge. The 120 days is computed 
from the earlier of a written notice of the 
examination, if any, or a written challenge 
to the original return. 

(3) A practitioner may charge a contin
gent fee for services rendered in connec
tion with a claim for credit or refund filed 
solely in connection with the determina
tion of statutory interest or penalties as
sessed by the Internal Revenue Service. 

(4) A practitioner may charge a contin
gent fee for services rendered in connec
tion with a claim under section 7623 of the 
Internal Revenue Code. 

(5) A practitioner may charge a contin
gent fee for services rendered in connec
tion with any judicial proceeding arising 
under the Internal Revenue Code. 

* * * * * 

EFFECTIVE DATE FOR INTERIM 
GUIDANCE 

These interim rules regarding contin
gent fees are applicable to fee arrange
ments entered into after March 26, 2008. 

DRAFTING INFORMATION 

The principal author of this notice 
is Matthew S. Cooper of the Office of 
the Associate Chief Counsel (Procedure 
and Administration). For further infor
mation regarding this notice, contact 
Matthew S. Cooper at 202-622--4940 (not 
a toll-free call). 
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Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking by 
Cross-Reference to 
Temporary Regulations 

Guidance Under Section 1502; 
Amendment of Matching Rule 
for Certain Gains on Member 
Stock 

REG-137573-07 

AGENCY: Internal Revenue Service 
( IRS l. Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary regula
tions. 

SUMMARY: In this issue of the Bulletin, 
the IRS is issuing temporary regulations 
(T.D. 9383) concerning the treatment of 
certain intercompany gains with respect to 
member stock within a consolidated group. 
The text of those regulations also serves 
as the text of these proposed regulations. 
These regulations affect corporations fil
ing consolidated returns. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by June 5, 2008. 

ADDRESSES: Send submissions to 
CC:PA:LPD:PR (REG-l 37573-07), room 
5203, Internal Revenue Service, PO Box 
7604, Ben Franklin Station, Washing
ton, DC 20044. Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-I 37573-07), 
Courier's Desk, Internal Revenue Ser
vice, IIII Constitution Avenue, NW, 
Washington, DC 20224, or sent elec
tronically via the Federal eRulemak
ing Portal at 11'\\,1\'. rt'!iulutio/l.\./iOl' (IRS 
REG-137573-07l. 

FOR FURTHER INFORMATION 
CONTACT: Concerning the pro
pllsed regulations. John F. Tarrant or 
RllS\ E. Poulsen. (202) 622-7790: 
concerning submission of comments 
and/or requests for a public hearing. 
Kelly Banks. (202) 622-0932 (not toll-free 
numbers l. 
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SUPPLEMENTARY INFORMATION: 

Background and Explanation of 
Provisions 

Temporary regulations in this issue of 
the Bulletin amend the Income Tax Regu
lations (26 CFR part I) under section 1502 
relating to the filing of consolidated re
turns. The temporary regulations revise 
~1.1502-13(c)(6)(ii)(C) to provide for the 
redetermination of an intercompany gain 
as excluded from gross income in certain 
member stock transactions. The text of 
those regulations also serves as the text of 
these proposed regulations. The preamble 
to the temporary regulations explains the 
amendments. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory as
sessment is not required. It also has been 
determined that section 553(b) of the Ad
ministrative Procedure Act (5 U.S.c. chap
ter 5) does not apply to these regulations. 
It is hereby certified that these regulations 
will not have a significant economic im
pact on a substantial number of small enti
ties. This certification is based on the fact 
that these regulations primarily affect af
filiated groups of corporations, which tend 
to be larger businesses. Moreover, the 
number of taxpayers affected is minimal 
and the regulations provide relief in certain 
narrow circumstances. Therefore, a Regu
latory Flexibility Analysis under the Reg
ulatory Flexibility Act (5 U.S.c. chapter 6) 
is not required. Pursuant to section 7805(f) 
of the Internal Revenue Code, these reg
ulations have been submitted to the Chief 
Counsel for Advocacy of the Small Busi
ness Administration for comment on their 
impact on small business. 

Comments and Requests for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, considera
tion will be given to any written (a signed 
original and eight (8) copies) or electronic 
comments that are submitted timely to the 
IRS. The IRS and Treasury Department 

request comments on the clarity of the 
proposed rules and how they can be made 
easier to understand. In particular, the IRS 
and Treasury Department do not foresee 
situations in which it should be necessary 
to invoke §1.1502-13(c)(6)(ii)(C) (the 
"Commissioner's Discretionary Rule") 
with respect to intercompany gain on 
property other than stock. Nevertheless, 
the IRS and Treasury Department request 
comments on whether any such situations 
are not appropriately addressed by other 
provisions of § 1.1502-13. The Commis
sioner's Discretionary Rule will be re
tained while the IRS and Treasury Depan
ment consider such comments. However, 
absent compelling comments, the IRS 
and Treasury Department anticipate ulti
mately eliminating the Commissioner's 
Discretionary Rule. All comments will be 
available for public inspection and copy
ing. A public hearing will be scheduled 
if requested in writing by any person that 
timely submits written comments. If a 
public hearing is scheduled, notice of the 
date. time, and place for the public hearing 
will be published in the Federal Register. 

Drafting Information 

The principal author of these regula
tions is John F. Tarrant, Office of Asso
ciate Chief Counsel (Corporate). How
ever, other personnel from the IRS and 
Treasury Department participated in their 
development. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I is amended by adding an entry in 
numerical order to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Section 1.1502-13 also issued under 

26 U.S.c. 1502. * * * 
Par, 2. Section 1.1502-13 is amended 

by revising paragraphs (c)(6)(ii)(C), 
(f)(7)(i) and (f)(7)(ii)(A) to read as fol
lows: 



§1.1502-J3 Intercompany transactions. 

(e) * * * 
(6) * * * 
(ii) * * * 
(C) [The text of proposed 

§l.lS02-13(e)(6)(ii)(C) is the same as 
the text of § 1.1502-1 3T(e)(6)(ii)(C) 
published elsewhere in this issue of the 
Bulletin]. 

(I) [The text of proposed 
§l.lS02-13(c)(6)(ii)(C)(l) is the same as 
the text of §l.lS02-13T(c)(6)(ii)(C)(1) 
published elsewhere in this issue of the 
Bulletin], 

(C)(2) [The text of proposed 
§1.l502-13(c)(6)(ii)(C)(2) is the same as 
the text of §l.1S02-13T(c)(6)(ii)(C)(2) 

published elsewhere in this issue of the 
Bulletin]. 

(C)(2)(i) [The text of pro-
posed § 1.1 S02-13( e)(6)(ii)(C)(2)(i) 
IS the same as the text of 
§ 1.1S02-13T( c)( 6)(ii)(C)(2)(i) published 
elsewhere in this issue of the Bulletin]. 

* * * * * 
(f) * * * 
(7) [The text of proposed 

§ 1.lS02-13(f)(7) is the same as the text of 
§ 1.IS02-13T(f)(7) published elsewhere 
in this issue of the Bulletinl. 

(i) [The text of proposed 
§l.1S02-13(f)(7)(i) is the same as the 
text of § l.l 502-1 3T(f)(7)(i) published 
elsewhere in this issue of the Bulletin]. 

(ii) [The text of proposed 
§ 1.1502-13(f)(7)(ii) is the same as the 
text of §l.lS02-13T(f)(7)(ii) published 
elsewhere in this issue of the Bulletin]. 

(Aj [The text of propo~ed 

§1.IS02-13(f)(7)(ii)(A) is the same as 
the text of § 1.1502-13T(f)(7)(ii)(A) 
published elsewhere in this issue of the 
Bulletin] . 

* * * * * 
Linda E. Stiff, 

Deputy Commissioner for 
Services and Enforcement. 

(Filed hy (he Ofticeofthe Federal Reg"teron Marc'h 6. 200R. 
8:45 a.m., and publi,hed in (he issue of the Federal Reg;,!er 
for March 7. 2008. 73 F.R. ) 2312) 

Announcement and Report Concerning Advance Pricing Agreements 

Announcement 2008-27 

March 27, 2008 

This Announcement is issued pursuant to § 521(b) of Pub. L. 106-170, the Ticket to Work and Work Incentives Improvement Act 
of 1999, which requires the Secretary of the Treasury to report annually to the public concerning Advance Pricing Agreements 
(APAs) and the APA Program. The first report covered calendar years 1991 through 1999. Subsequent reports cmered separately 
each calendar year 2000 through 2006. This ninth report describes the experience, structure and activities of the APA Program 
during calendar year 2007. It does not provide guidance regarding the application of the arm's length standard. 

Matthew W. Frank 
Director, Advance Pricing Agreement Program 

Background 

Internal Revenue Code (IRC) § 482 provides that the Secretary may distribute, apportion, or allocate gross income, deductions, 
credits, or allowances between or among two or more commonly controlled businesses if necessary to reflect clearly the income 
of such businesses. Under the § 482 regulations. the standard to be applied in determining the true taxable income of a controlled 
business is that of a business dealing at arm's length with an unrelated business, The arm'5 length standard has also been 
adopted by the international community and is incorporated into the transfer pricing guidelines issued by the Organization for 
Economic Cooperation and Development (OECD). OECD, TRANSFER PRICING GUIDELINES FOR MULTINATIONAL 
ENTERPRISES AND TAX ADMINISTRATORS (1995). Transfer pricing issues by their nature are highly factual and have 
traditionally been one of the largest issues identified by the IRS in its audits of multinational corporations. The APA Program 
is designed to resolve actual or potential transfer pricing disputes in a principled, cooperative manner, as an alternative to the 
traditional examination process. An APA is a binding contract between the IRS and a taxpayer by which the IRS agrees not to 
seek a transfer pricing adjustment under IRC § 482 for a covered transaction if the taxpayer files its tax return for a covered 
year consistent with the agreed transfer pricing method (TPM). In 2007, the IRS and taxpayers executed 81 APAs and amended 
eight APAs. 
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Since 1991, with the issuance of Rev. Proc. 91-22, 1991-1 C.B. 526, the IRS has offered taxpayers. through the APA Program, 
the opportunity to reach an agreement in advance of filing a tax return on the appropriate TPM to be applied to related party 
transactions. In 1996, the IRS issued internal procedures for processing APA requests. Chief Counsel Directives Manual 
(CCDM), 9\142.10.10 - 42.10.16 (November 15, 1996).1 Also in 1996, the IRS updated Rev. Proc. 91-22 with the release of 
Rev. Proc. 96-53, 1996-2 C.B. 375.2 In 1998, the IRS published Notice 98-65, 1998-2 C.B. 803,3 which set forth streamlined 
APA procedures for small business taxpayers. Then on July 1, 2004, the IRS updated and superseded both Rev. Proc. 96-53 and 
Notice 98-65 by issuing Rev. Proc. 2004-40,2004-2 I.R.B. 50,4 effective for all APA requests filed on or after August 19,2004. 

On December 19, 2005, the IRS again updated the procedural rules for processing and administering APAs with the release of 
Rev. Pmc. 2006-9,2006-1 C.B. 278.5 Rev. Proc. 2006-9 supersedes Rev. Proc. 2004-40 and is effective for all APA requests 
filed on or after February I, 2006. 

Advance Pricing Agreements 

An APA generally combines an agreement between a taxpayer and the IRS on an appropriate TPM for the transactions at issue 
(Covered Transactions) with an agreement between the U.S. and one or more foreign tax authorities (under the authority of the 
mutual agreement process of our income tax treaties) that the TPM is correct. With such a "bilateral" APA, the taxpayer ordinarily 
is assured that the income associated with the Covered Transactions will not be subject to double taxation by both the U.S. and 
the foreign jurisdiction. It is the policy of the United States, as reflected in §§ 2.08 and 7 of Rev. Proc. 2006-9, to encourage 
taxpayers that enter the APA Program to seek bilateral or multilateral APAs when competent authority procedures are available 
with respect to the foreign country or countries involved. However, the IRS may execute an APA with a taxpayer without 
reaching a competent authority agreement (a "unilateral" APA). 

A unilateral APA is an agreement between a taxpayer and the IRS establishing an approved TPM for U.S. tax purposes. A 
unilateral APA binds the taxpayer and the IRS, but does not prevent foreign tax administrations from taking different positions on 
the appropriate TPM for a transaction. As stated in § 7.07 of Rev. Proc. 2006-9, should a transaction covered by a unilateral 
APA be subject to double taxation as the result of an adjustment by a foreign tax administration, the taxpayer may seek relief 
by requesting that the U.S. Competent Authority consider initiating a mutual agreement proceeding pursuant to an applicable 
income tax treaty (if any). 

When a unilateral APA involves taxpayers operating in a country that is a treaty partner, information relevant to the APA 
(including a copy of the APA and APA annual reports) may be provided to the treaty partner under normal rules and principles 
governing the exchange of information under income tax treaties. 

The APA Program 

An IRS team headed by an APA team leader is responsible for the consideration of each APA. As of December 31,2007, the 
APA Program had 19 team leaders. The team leader is responsible for organizing the IRS APA team. The IRS APA team leader 
arranges meetings with the taxpayer, secures whatever information is necessary from the taxpayer to analyze the taxpayer's related 
party transactions and the available facts under the arm's length standard of IRC § 482 and the regulations thereunder, and leads 
the discussions with the taxpayer. 

The APA team generally includes an economist, an international examiner, LMSB field counsel, and. in a bilateral case, a U.S. 
Competent Authority analyst who leads the discussions with the treaty partner. The economist may be from the APA Program or 
the IRS field organization. As of December 31,2007, the APA Program had seven economists. The APA team may also include 
an LMSB International Technical Advisor, other LMSB exam personnel, and an Appeals Officer. 

The APA Process 

The APA process is voluntary. Taxpayers submit an application for an APA, together with a user fee as set forth in Rev. Proc. 
2006-9, § 4.12. The APA process can be broken into five phases: (1) application; (2) due diligence; (3) analysis; (4) discussion 
and agreement; and (5) drafting, review, and execution. 

I Current CCDM prO\ i,ion, regarding APA procedures are available at hrrp:llwww.irs.govlinnlpart32lch04s01.html 

, A\ allaole at ilup/I,,·,,·,,· In g(}\,lpllhlm-lfhslirh96--49pdf 

) Avallahle at ilup:!;',." '" irs.gm/pllhlirs-irbslirh91i-52.pdf 

~ A,allahle at Imp:/I",,, ".ing(}\'lpllhlirs-irhslirb04-29pdf 

5 A\ a!lahk at hU/J:!I\\"\\ h in.gudlrhI2006--O~_IRB/arJ 2.htmi 
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(I) Application 

In many APA cases, the taxpayer's application is preceded by a pre-file conference with the APA staff in which the taxpayer 
can solicit the informal views of the APA Program. Pre-file conferences can occur on an anonymous basis, although a taxpayer 
must disclose its identity when it applies for an APA. Taxpayers must file the appropriate user fee on or before the due date, 
including extensions, of the tax return for the first taxable year that the taxpayer proposes to be covered by the APA. (If the 
taxpayer receives an extension to file its tax return, it must file its user fee no later than the actual filing date of the return.) Many 
taxpayers file a user fee first and then follow up with a full application later. The procedures for pre-file conferences, user fees, 
and applications can be found in §§ 3 and 4 of Rev. Proc. 2006-9. 

The APA application can be a relatively modest document for small businesses. Section 9 of Rev. Proc. 2006-9 describes 
the special APA procedures for small business taxpayers. For most taxpayers, however, the APA application is a substantial 
document filling several binders. APA applications must be accompanied by a declaration, signed by an authorized corporate 
officer, attesting to the accuracy and completeness of the information presented. 

The application is assigned to an APA team leader who is responsible for the case. The APA team leader's first responsibility 
is to organize the APA team. This involves contacting the appropriate LMSB International Territory Manager to secure the 
assignment of an international examiner to the APA case and the LMSB Counsel's office to secure a field counsel lawyer. In a 
bilateral case, the U.S. Competent Authority will assign a U.S. Competent Authority analyst to the team. In a large APA case, the 
international examiner may invite his or her manager and other LMSB personnel familiar with the taxpayer to join the team. If 
the APA may affect taxable years in Appeals, the appropriate appellate conferee will be invited to join the team. In appropriate 
cases, the APA team leader contacts the Manager, LMSB International Technical Advisors, to determine whether to include a 
technical advisor on the team. The IRS APA team will generally include a technical advisor if the APA request concerns cost 
sharing, or a complex intangibles or services transaction. The APA team leader then distributes copies of the APA application to 
all team members and sets up an opening conference with the taxpayer. The APA office strives to hold this opening conference 
within 4S days of the assignment of the case to a team leader. At the opening conference, the APA team leader proposes a case 
plan designed, if feasible, to complete a unilateral APA or, in the case of a bilateral APA, the recommended U.S. negotiating 
position within 12 months from the date the full application is filed. The actual median and average times for completing 
unilateral APAs, recommended negotiating positions for bilateral APAs, and APAs for small business taxpayers are shown below 
in Tables 2, 5, and 10, respectively. 

(2) Due Diligence 

The APA team must satisfy itself that the relevant facts submitted by the taxpayer are complete and accurate. This due diligence 
aspect of the APA is vital to the process. It is because of this due diligence that the IRS can reach advance agreements with 
taxpayers in the highly factual setting of transfer pricing. Due diligence can proceed in a number of ways. Typically, the APA 
team leader will submit in advance of the opening conference a list of questions to the taxpayer for discussion at the conference. 
The opening conference may result in additional questions and an agreement to meet one or more times in the future. These 
questions and meetings are not an audit and are focused on the transfer pricing issues associated with the transactions in the 
taxpayer's application, or other transactions that the taxpayer and the IRS may agree to auu. 

(3) Analysis 

A significant part of the analytical work associated with an APA is done typically by the APA economist and/or an IRS field 
economist assigned to the case. The analysis may result in the need for additional information. Once the IRS APA team has 
completed its due diligence and analysis, it begins discussions with the taxpayer over the various aspects of the APA including the 
covered transactions, the TPM, the selection of comparable transactions, asset intensity and other adjustments, the appropriate 
critical assumptions, the APA term, and other key issues. The APA team leader will discuss particularly difficult issues with his or 
her managers, but generally the APA team leader is empowered to negotiate the APA. 

(4) Discussion and Agreement 

The discussion and agreement phase differs for bilateral and unilateral cases. In a bilateral case, the discussions proceed in two 
parts and involve two IRS offices - the APA Program and the U.S. Competent Authority. In the first part, the APA team will 
attempt to reach a consensus with the taxpayer regarding the recommended position that the U.S. Competent Authority should 
take in negotiations with its treaty partner. This recommended U.S. negotiating position is a paper drafted by the APA team 
leader and signed by the APA Director that provides the APA Program's view of the best TPM for the Covered Transaction, 
taking into account IRC § 482 and the regulations thereunder, the relevant tax treaty, and the U.S. Competent Authority's 
experience with the treaty partner. 

2008-1 C.B. 753 



The experience of the APA office and the U.S. Competent Authority is that APA negotiations are likely to proceed more rapidly 

with a foreign competent authority if the U.S. negotiating position is fully supported by the taxpayer. Consequently, the APA 

office works together with the taxpayer in developing the recommended U.S. negotiating position. On occasion, the APA team 
will agree to disagree with a taxpayer. In these cases, the APA office will send a recommended U.S. negotiating position to the 
U.S. Competent Authority that includes elements with which the taxpayer does not agree. This disagreement is noted in the 
paper. The APA team leader also solicits the views of the field members of the APA team, and, in the vast majority of APA 
cases, the international examiner, LMSB field counsel, and other IRS field team members concur in the position prepared by 

the APA team leader. 

Once the APA Program completes the recommended U.S. negotiating position, the APA process shifts from the APA Program 
to the U.S. Competent Authority. The U.S. Competent Authority analyst assigned to the APA takes the recommended U.S. 
negotiating position and prepares the final U.S. negotiating position, which is then transmitted to the foreign competent authority. 
The negotiations with the foreign competent authority are conducted by the U.S. Competent Authority analyst, most often in 
face-to-face negotiating sessions conducted periodically throughout the year. At the request of the U.S. Competent Authority 

analyst, the APA team leader may continue to assist the negotiations. 

In unilateral APA cases, the discussions proceed solely between the APA Program and the taxpayer. In a unilateral case, the 
taxpayer and the APA Program must reach agreement to conclude an APA. As in bilateral cases, the APA team leader almost 
always will achieve a consensus with the IRS field personnel assigned to the APA team regarding the final APA. Under APA 
Program procedures, the IRS field personnel are solicited formally for their concurrence in the final APA. This concurrence, or 
any item in disagreement, is noted in a memorandum prepared by the APA team leader that accompanies the final APA sent 

forward for review and execution. 

(5) Drafting, Review, and Execution 

Once the IRS and the taxpayer reach agreement, the final APA is drafted. The APA Program has developed standard language 
that is incorporated into every APA. The current version of this language is found in Attachment A. APAs are reviewed by the 
APA Branch Chief and the APA Director. In addition, the team leader prepares a summary memorandum for approval by the 
Associate Chief Counsel (International) (ACC(I)). On March 1, 2001, the ACC(I) delegated to the APA Director the authority 
to execute APAs on behalf of the IRS. See Chief Counsel Notice CC-2001-016. The APA is executed for the taxpayer by an 
appropriate corporate officer. 

Model APA at Attachment A 
[§ 521(b)(2)(B)] 

Attachment A contains the current version of the model APA language. 

The Current APA Office Structure, Composition, and Operation 

In 2007, the APA office consisted of four branches, with Branches I and 3 staffed with APA team leaders and Branch 2 staffed 
with economists. Branch 4, the APA West Coast branch, is headquartered in Laguna Niguel, California, with an additional office 
in San Francisco, and is staffed with both team leaders and economists. 

Overall, the APA staff decreased from 40 at the end of 2006 to 37 at the end of 2007. The decrease of three resulted from the 
departure of a team leader, an economist, and a special counsel. 
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'As of December 31, 2007, the APA staff was as follows: 

/ Branch One 

Greg 0sS(, Brandt Chief 
Senita Smith. Secretary 
Team Leaden: 

April Adams-JohDsOD 
Bree Ermmtrout 
Thomas Herring 
ThomasUDie 
Richard Thomas 
Robert WeisdEr 

Matthew Frank, Director 
Craig SkaroK, Deputy Director 

Brmda Robinson, Se<Tetary 
Kadna CoopS', Paralegal 

Brandl Two y Branch Three 

RosseD KWiat, Brl1llch Chief 

Economists: 
Walter- Botdny 
Donna McCombEr 
Stephm Meadows 
Richard Sciacca 
Behzad Toubidi-Baghhd 

Richard Osborne, Branch Chief 
Kimberly Clay, Secretary 
Team Leaders: 

Clark Armitage 
Sandy Cohen 
Helm Hong-George 
Per Juvkllln-Wold 
NancyKlm 
VijayRajan 
JosEPh Rosenthal 

--------/ 

Branch Four 

Patrlda McCarroll, Branch Chief 
Loretha White, Secretary 
Economists: 

David BroomhaU 
Johan Deprez 

Team Leaders: 
David Chambwlaln 
Matthew Kramer 
PetEr Rock 
Victor ThaylS' 
Mina Tyagi 
Lama Watts 

Notwithstanding the decrease in the number of persons on staff from the end of 2006 to the end of 2007, total staffing measured 
by hours rose three percent in 2007 over the prior year due to the full-year presence of several persons hired in mid-2006. The 
change in APA staffing levels over the last six years is reflected in the table below. 

Hours of APA attorneys, economists, and paralegal staff by year (excluding holiday and leave) 

60000 

50000 

40000 

30000 
2002 2003 2004 2005 2006 2007 

staff hours 61528 52495 51170 51744 54970 56410 

APA Issue/Industry Coordination Teams 

In May 2005, the IRS Chief Counsel announced a series of initiatives to improve APA Program perfonnance. One initiative was 
to increase specialization within the office by creating teams of select individuals to handle all cases of a particular type. The 
purpose was to increase efficiency, quality, and consistency. 

The APA Program selected five categories of cases for specialization - cases involving cost sharing arrangements, financial 
products, the semiconductor industry, the automotive industry, and the pharmaceutical industry. These categories were selected 
because they each had a sufficient number of cases and commonality of issues to warrant their assignment to teams. Cases falling 
within these five categories have historically accounted for about 40 percent of the APA Program's case load and more than half 
of its total case time. At the end of 2007, cases within these five categories account for 43 of the 105 cases pending in the office 
that were either unilateral APAs or bilateral APAs that had not yet been forwarded to Competent Authority. 
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Staffing of the coordination teams at the end of 2007 is indicated below. 

.Auto & Auto Parts 

Greg Ossi, Reviewer 

T om Herring, Team Leader 
Per luvkam-Wold, Team Leader 
Vijay Rajan, Team Leader 
Victor Thayer, Team Leader 
Walt Bottiny, Principal Economist 

Pharmaceuticals & Afedical Devices 

Craig Sharon, Reviewer 

Clark Armitage, Team Leader 
Peter Rock, Team Leader 
Victor Thayer, Team Leader 
Stephen Meadows, Principal Economist 

Cost Sharing 

Patricia McCarroll, Reviewer 

David Chamberlain, Team Leader 
Matthew Kramer, Team Leader 
Craig Sharon, Team Leader 
Robert \Veissler, Team Leader 
David Broomhall, Principal Economist 

Financial Products 

Richard Osborne, Reviewer 

Clark Armitage, Team Leader 
Per luvkam-Wold, Team Leader 
Donna McComber, Principal Economist 

Semiconductors 

Patricia McCarroll, Reviewer 

Matthew Kramer, Team Leader 
Vijay Rajan, Team Leader 
Peter Rock, T earn Leader 
Behzad Touhidi-Baghini, Principal Economist 

The APA Program is mindful that the purpose of the coordination effort is not to impose the same transfer pricing method on all 
taxpayers in an industry. The appropriate transfer pricing method remains a case-by-case determination, influenced by numerous 
factors that are not common to all companies operating in a particular industry. While the coordination effort may result in the 
APA Program promoting a common approach on some issues where appropriate, the Program expects that the greater industry 
familiarity developed through the coordination effort will also allow it to develop a more sophisticated understanding of issues 
that will permit more tailored approaches, thereby promoting more (appropriately) varied results than might otherwise be the case. 

APA Training 

In 2007, the APA office continued its training activities. Training sessions addressed APA-related current developments, 
regulatory developments, new APA office practices and procedures, and international tax law issues. APA economists 
also received training on a new spreadsheet model that performs calculations in a Comparable Profits Method ("CPM") 
analysis. This model was built by APA economists and is now routinely used by the APA office when performing 
CPM analyses. The training materials used for new hires are available to the public through the APA internet site at 
http://www.irs.gol.lbusinesses/corporations/artic/elO .. id=96221.OO.html.6 These materials do not constitute guidance on the 
application of the arm's length standard and are not to be relied upon or cited as precedent. 

h Cople, of the spreadsheet mlldd referenced in the text are available from the APA Program by calling 202-435-5220 (not a toll·free number) or by writing to Office of Associate Grief 
Cllun,ellintemationali. Ad\ ance Pricing Agreement Program. Attn' CC Ii\Tl:APA. MA2-266. 1111 Constitution Ave., NW, Washington DC 20224. 
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APA Program Statistical Data 
{§ 521(b)(2)(C) and (E)] 

The statistical information required under § 521 (b)(2)(C) is contained in Tables I and 10 below; the information required 
under § 521(b)(2)(E) is contained in Tables 2 and 3 below: 

TABLE 1: APA APPLICATIONS, EXECUTED APAs, AND PENDING APAs 

Year Cumulative 
Unilateral Bilateral Multilateral Total Total 

APA applications filed during year 28 64 92 1129 
2007 

AU APAs executed7 

Year 2007 26 54 1 81 773 

1991-2006 324 359 9 692 

APA renewals executed during year 13 16 29 209 
2007 

APAs revised or amended during 6 2 8 41 
year 2007 

Pending requests for APAs 40 209 249 

Pending requests for new 29 141 170 
APAs 

Pending requests for renewal 11 68 79 
APAs 

APAs canceled or revoked 3 0 3 8 

APAs withdrawn 0 5 5 126 

TABLE 2: MONTHS TO COMPLETE APAS 

Months to Complete Advance Pricing Agreements in Year 2007 

All New All Renewals All Combined 

Average 38.2 Average 25.5 Average 33.7 

Median 35.9 Median 26.6 Median 31.2 

Unilateral Unilateral Unilateral 
New Renewals Combined 

Average 18.7 Average 13.3 Average 16.0 

Median 16.7 Median 12.2 Median 14.6 

BiiateraVMultiiateral BiiaterallMultiiateral Bilateral/MultilatcraJ 
New Renewals Combined 

Average 44.7 Average 35.4 Average 42.0 

Median 42.3 Median 38.3 Median 40.4 

7 All APAs executed include APA renewals but not APAs revised or amended. 
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TABLE 3: APA COMPLETION TIME - MONTHS PER APA 

Number Number Number Number 

Months of APAs Months of APAs Months of APAs Months of APAs 

1 23 1 45 1 67 2 

2 24 46 I 68 I 

3 25 47 69 

4 26 I 48 70 

5 27 2 49 1 71 

6 28 I 50 I 72 

7 29 3 51 2 73 

8 30 52 3 74 

9 2 31 2 53 2 75 

10 2 32 54 76 I 

11 3 33 3 55 I 77 

12 2 34 56 I 78 

13 2 35 1 57 1 79 

14 2 36 1 58 80 

15 2 37 1 59 81-90 

16 3 38 2 60 91-100 

17 4 39 2 61 I 101-110 

18 3 40 2 62 111-120 

19 I 41 63 121-130 1 

20 2 42 4 64 131-140 

21 2 43 1 65 141-150 

22 1 44 2 66 1 151-160 

TABLE 4: RECOMMENDED NEGOTIATING POSITIONS 

Recommended Negotiating Positions Completed in Year 2007 62 

TABLE 5: MONTHS TO COMPLETE RECOMMENDED NEGOTIATING POSITIONS 

New Renewal Combined 

Average 17.0 Average 17.8 Average 17.4 

Median 14.7 Median 15.7 Median 14.7 
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TABLE 6: RECOMMENDED NEGOTIATING POSITIONS COMPLETION TIME - MONTHS PER APA 

Months Number Months Number Months Number Months Number 

1 12 2 23 34 2 

2 13 8 24 35 

3 14 9 25 36 

4 15 5 26 37 1 

5 16 8 27 38 2 

6 17 2 28 39 

7 I 18 2 29 2 40 

8 3 19 30 41 

9 2 20 2 31 42 

10 3 21 4 32 43 

11 1 22 1 33 1 44 1 

Tables 7 and 8 bel()w show h()w long each APA request pending at the end of 2007 has been in the system as measured from 
the filing date of the APA submission. The numbers for pending unilateral and bilateral cases differ from the numbers in 
Table 1 because Tables 7 and 8 reflect only cases for which submissions have been received while Table 1 includes any case 
for which a user fee has been paid. 

TABLE 7: UNILATERAL APAs - TIME IN INVENTORY - MONTHS PER APA 

Number Number Number Number 
Months of APAs Months of APAs Months of APAs Months of APAs 

1 5 7 1 13 1 19 4 

2 2 8 14 20 1 

3 9 1 15 21 

4 1 10 3 16 I 22 

5 1 11 1 17 23 2 

6 1 12 18 1 24 

TABLE 8: BILATERAL APAs - TIME IN INVENTORY - MONTHS PER APA 

Number Number Number Number 

Months of APAs Months of APAs Months of APAs Months of APAs 

1 11 27 5 53 79 I 

2 2 28 2 54 80 

3 7 29 4 55 81 

4 2 30 2 56 1 82 

5 4 31 1 57 83 1 
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Number Number Number Number 
Months of APAs Months of APAs Months of APAs Months of APAs 

6 8 32 1 58 84 

7 4 33 3 59 I 85 

8 5 34 3 60 86 

9 II 35 4 61 2 87 

10 2 36 6 62 88 

11 9 37 I 63 I 89 

12 4 38 I 64 90 

13 2 39 4 65 91 

14 40 66 92 

15 2 41 2 67 3 93 

16 7 42 1 68 94 

17 7 43 2 69 95 

18 4 44 2 70 I 96 

19 5 45 1 71 I 97 

20 6 46 4 72 98 

21 5 47 73 99 

22 1 48 1 74 100 

23 5 49 I 75 101 2 

24 4 50 I 76 102 

25 4 51 77 103 

26 4 52 78 104 

Of the 217 cases in the APA Program's inventory shown in Tables 7 and 8, 112 cases (all of which are reflected in Table 8) are 
bilateral cases that have been forwarded to the Competent Authority office for discussion with a treaty partner, This leaves 105 
cases in the APA Program's active inventory at the end of 2007 that are either unilateral APAs (26 cases) or bilateral APAs for 
which the APA Program has not yet completed a recommended negotiating position (79 cases). 

The table below shows the average age (in months) of the 105 active cases in inventory at the end of 2007, along with a 
comparison of the number of active cases and their average age at year-end for each year back to 2003. The table also shows the 
same information for cases that were at least 6 months old or 1 year old (the latter being a subset of the former) at the end of 
each year to allow comparison without potential distortions caused by year-to-year variations in the number of cases received in 
the latter half or during the course of the year. 

TABLE 9: NUMBER AND AVERAGE AGE OF ACTIVE CASES IN INVENTORY AT YEAR-END 

2003 2004 2005 2006 2007 

Active cases 106 130 133 110 105 

Average age (months) 15.1 15.2 13.2 10.6 9.1 

Active cases 6+ months 78 106 87 81 66 
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2003 2004 2005 2006 2007 

Average age (months) 19.4 17.8 18.5 13.0 13.0 

Active cases 1 + year 46 60 55 32 27 

Average age (months) 26.8 24.2 23.3 19.4 18.5 

TABLE 10: SMALL BUSINESS TAXPAYER APAs 

Small Business Taxpayer APAs Completed in Year 2007 11 

New 6 

Renewals 5 

Unilateral 8 

Bilateral 3 

TABLE 11: MONTHS TO COMPLETE SMALL BUSINESS TAXPAYER APAs 

Months to Complete Small Business Taxpayer APAs in Year 2007 

New Renewal Combined 

Average 23.5 Average 17.8 Average 20.9 

Median 17.8 Median 13.3 Median 14.1 

TABLE 12: INDUSTRIES COVERED8 

Industry Involved - NAICS Codes Number 

Wholesale trade, durable goods - 421 16-18 

Computer and electronic product manufacturing - 334 10-12 

Miscellaneous manufacturing - 339 10-12 

Electronic equipment, appliance and component manufacturing - 335 7-9 

Transportation equipment manufacturing - 336 4-6 

Chemical manufacturing - 325 4-6 

Professional, scientific and technical services - 545 4-6 

Food manufacturing - 311 1-3 

Securities, commodity contracts and other intermediary and related activities - 523 1-3 

Motor vehicle and parts dealers - 441 1-3 

General merchandise stores - 452 1-3 

Beverage and tobacco manufacturing - 312 1-3 

Apparel manufacturing - 315 1-3 

Air transportation - 481 1-3 

B The categories in this table are drawn from the North American Industry Classification System (NAICS), which has replaced the U.S. Standard Industrial Classification (SIC) system. NAICS 
was developed jointly by the U.S., Canada, and Mexico [0 provide new comparability in statistics about business activity across North America. 
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Industry Involved - NAICS Codes - Continued 

Machinery manufacturing - 333 

Plastics and rubber products manufacturing - 326 

Health and personal care stores - ..\...\.6 

Oil and gas extraction - 212 

Accommodation - 721 

Trades or Businesses 
[§ 521(b)(2)(D)(i)] 

Number 

1-3 

1-3 

1-3 

1-3 

1-3 

The nature of the relationships hetween the related organizations, trades, or businesses covered by APAs executed in 2007 is 

set forth in Table 13 below: 

TABLE 13: NATURE OF RELATIONSHIPS BETWEEN RELATED ENTITIES 

Foreign Parent - U.S. Subsidiary (-ies) 

UnilaTeral 

Bilateral 

U.S. Parent - Foreign Subsidiary (-ies) 

Unilateral 

Bilateral 

Foreign Company and U.S. branch(cs) 

Unilateral 

Bilateral 

U.S. Company and non-U.S. branch(es) 

Unilateral 

Bilateral 

Partnership 

Unilateral 

Bilateral 

Relationship 

Covered Transactions 
[§ 521(b)(2)(D)(ii)] 

The controlled transactions covered by APAs executed in 2007 are set forth in Table 14 and Table 15 below: 

TABLE 14: TYPES OF COVERED TRANSACTIONS 

Transaction Type 

Sale of tangible property into the U.S. 

Performance of services by U.S. entity 

Sale of tangible property from the U.S. 
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Number of APAs 

52 

21 

31 

28 

5 

23 

:53 

0 

:53 

0 

0 

0 

0 

0 

0 

Number 

47 

33 

20 -



Transaction Type - Continued ~umber 

Performance of services by Non-U.S. entity 17 

Use of intangible property by Non-U.S. entity 14 

Use of intangible property by U.S. entity 14 

R&D cost sharing - Non-U.S. parent 5 

Financial products - U.S. branch of foreign company ~3 

R&D cost sharing - U.S. parent ~3 

Sale of intangible property from the U.S. ~3 

TABLE 15: TYPES OF SERVICES INCLUDED IN COVERED TRANSACTIONS 

Intercompany Services Involved in the Covered Transactions Number 

Marketing 20 

Distribution 20 

Technical support services 17 

Sales support 12 

Administrative 11 

Management 9 

Contract research & development 9 

Product support 8 

Research and development 7 

Logistical support 7 

Assembly 7 

Headquarters costs 6 

Accounting 5 

Communication service 5 

Purchasing 5 

Legal 4 

"Destination services" - hotel & reservations 4 

Manufacturing services 4 

Billing services ~3 

Warranty services ~3 

License administration services ~3 

Consulting ~3 

Testing and installation services ~3 
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Business Functions Performed and Risks Assumed 
[§ 521 (b)(2)(D)(ii)] 

The general descriptions of the business functions perfonned and risks assumed by the organizations. trades. or businesses whose 
results are tested in the Covered Transactions in the APAs executed in 2007 are set forth in Tables 16 and 17 below: 

TABLE 16: FUNCTIONS PERFORMED BY THE TESTED PARTY 

Functions Performed Number 

Distribution functions 71 

Marketing functions 37 

Manufacturing 33 

Technical training and tech support for sales staff (including sub-distributors) 30 

Managerial. legal. accounting, finance. personnel, and other support services 25 

Transportation and warehousing 23 

Product assembly and/or packaging 22 

Research and development 17 

Product testing and quality control 17 

Product design and engineering 16 

Purchasing and materials management 14 

Product service (repairs, etc.) 12 

Process engineering IO 

Licensing of intangibles 8 

Consulting services 5 

Telecom services ;5;3 

Engineering and construction related services ;5;3 

Trading and risk management of financial products ;5;3 

TABLE 17: RISKS ASSUMED BY THE TESTED PARTY 

Risks Assumed Number 

Market risks, including fluctuations in costs, demand, pricing, & inventory 98 

General business risks (e.g., related to ownership of PP&E) 80 

Credit and collection risks 67 

Financial risks, including interest rates & currency 37 

Product liability risks 26 

R&D risks 14 
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Discussion 

The majority of APAs have Covered Transactions that involve numerous business functions and risks. For instance, with respect 
to functions, multinational groups that manufacture products typically conduct research and development, engage in product 
design and engineering, manufacture the product, market and distribute the product, and perform support functions such as legal, 
finance, and human resources services. Regarding risks, these groups are subject to market risks, R&D risks, financial risks, 
credit and collection risks, product liability risks, and general business risks. In the APA evaluation process, a significant 
amount of time and effort is devoted to understanding how the functions and risks are allocated among the controlled group of 
companies that are party to the Covered Transactions. 

In its APA submission, the taxpayer must provide a functional analysis. The functional analysis identifies the economic activities 
performed, the assets employed, the economic costs incurred, and the risks assumed by each of the controlled parties. The 
importance of the functional analysis derives from the economic theory positing that there is a positive relationship between risk 
and expected return and that different functions provide different value and have different opportunity costs associated with them. 
It is important that the functional analysis go beyond simply categorizing the tested party as, say, a distributor. It should provide 
more specific information because, in the example of distributors, not all distributors undertake similar functions and risks. 

The functional analysis is critical in determining the appropriate TPM (including the selection of com parables, tested party and 
PLI). In conjunction with evaluating the functional analysis, the APA Program considers contractual terms between the controlled 
parties, the allocation of risk between the parties, the relevant economic conditions, and the type of property or services at issue. 
In assessing contractual terms and risk allocations, the APA Program considers not only written agreements between the parties, 
but also the economic substance of the transactions as indicated by the conduct of the parties over time, the financial capacity 
of each party to fund losses arising from risks, and the managerial or operational control each party exercises over activities 
giving rise to risk. Relevant economic conditions reviewed often include the geographic market and level of market in which the 
functions are performed, and the business cycle or general economic condition of the industry under review. 

The APA Program's evaluation of the functional analysis also considers the assets or other resources employed by each controlled 
party. In this evaluation, each party's ownership or investment in valuable intangible assets is often an important consideration. 

Related Organizations, Trades, or Businesses Whose Prices or Results are Tested to Determine 
Compliance with APA Transfer Pricing Methods 

[§ 521(b)(2)(D)(iii)] 

The related organizations, trades, or businesses whose prices or results are tested to determine compliance with TPMs prescribed 
in APAs executed in 2007 are set forth in Table 18 below: 

TABLE 18: RELATED ORGANIZATIONS, TRADES, OR BUSINESSES WHOSE PRICES OR RESULTS ARE TESTED9 

Type of Organization Number 

U.S. distributor 41 

U.S. provider of services 22 

U.S. manufacturer 18 

Multiple tested parties 17 

Non-U.S. distributor 16 

Non-U.S. provider of services 15 

Non-U.S. manufacturer 8 

U.S. participant in cost sharing agreement 4 

U.S. licensee of intangible property ~3 

U.S. licensor of intangible property ~3 

Non-U.S. licensee of intangible property ~3 

9 "Multiple tested parties" includes covered transactions that utilize profit splits. CUPs, and CUTs, 
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Type of Organization - Continued 

Non-U.S. participant in cost sharing agreement 

Non-U.S. purchaser of intangible property 

Other 

Transfer Pricing Methods and the Circumstances Leading to the Use of Those Methods 
[§ 521(b)(2)(D)(iv)] 

The TPMs used in APAs executed in 2007 are set forth in Tables 19-20 below: 

TABLE 19: TRANSFER PRICING METHODS USED FOR TRANSFERS OF 
TANGIBLE AND INTANGIBLE PROPERTylO 

TPM Used 

CPM: PLI is operating margin 

CPM: PLI is Berry ratio 

CPM: PLI is markup on total costs 

Residual profit split 

CPM: PLI is gross margin 

CUT (intangibles only) 

CPM: PLI is return on assets or capital employed 

Comparable profit split 

Cost with no markup 

Cost Plus Method (tangibles only) 

Resale Price Method (tangibles only) 

CUP (tangibles only) - not based on published market data 

Other 

TABLE 20: TRANSFER PRICING METHODS USED FOR SERVICES 

TPM Used 

Cost plus a markup 

CPM: PU is markup on total costs 

Comparable Uncontrolled Transaction 

CPM: PLI is Berry ratio 

Cost with no markup 

CPM: PLI is operating margin 

CPM: PLI is return on assets 

Other 

Number 

:53 

:53 

:53 

Number 

43 

16 

13 

II 

10 

9 

5 

:53 

:53 

:53 

:53 

:53 

$3 

Number 

13 

12 

6 

5 

4 

:53 

:53 

$3 

III P,,'I-,I L", "llno,,'ail'r, I PLh I ",eo" ilh lhe Comparable Profit Method of Trea" Reg, ~ 1.482-5, and a, u<ed in these TPM tables. are a, follow>: (I) operaling margin (ralio of operating 
prl1fit tl) "Jk"'j, (2) Ben) latlo (ralill of gW\\ profit w operating expen:-;esJ. (1) gro-. ... margm (ratIo ot gross profit to saler.;): (4) markup on totall,:o~b (percentage markup on total costs); and 
1:'1 r,lh.> 01 ft"lum on ;},..,eb or capital employed (ratio of operatIng profit to operating as~eh). 
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Discussion 

The TPMs used in APAs completed during 2007 were based on the section 482 regulations. Under Treas. Reg. § 1.482-3. the 
arm's length amount for controlled transfers of tangible property may be determined using the Comparable Uncontrolled Price 
(CUP) method, the Resale Price Method, the Cost Plus Method, the Comparable Profits Method (CPM), or the Profit Split 
Method. Under Treas. Reg. § 1.482-4, the arm's length amount for controlled transfers of intangible property may be determined 
using the Comparable Uncontrolled Transaction (CUT) method, the CPM, or the Profit Split Method. An "Unspecified Method" 
may be used for transfers of either tangible or intangible property if it provides a more reliable result than the enumerated 
methods under the best method rule of Treas. Reg. § 1.482-1 (c). 

For transfers invol ving the provision of services, Treas. Reg. § 1.482-2(b) provided that services performed for the benefit of 
another member of a controlled group should bear an arm's length charge, either deemed to be equal to the cost of providing the 
services or an amount that would have been charged between independent parties. Generally effective beginning 2007, Temp. 
Reg. § 1.482-9T provides that the arm's length charge for controlled services transactions may be determined under the Services 
Cost Method, the Comparable Uncontrolled Services Price (CUSP) method, the Gross Services Margin method, the Cost of 
Services Plus method, the CPM, the Profit Split Method, or an Unspecified Method. In addition, Treas. Reg. § 1,482-2(a) 
provides rules concerning the proper treatment of loans or advances. 

Treas. Reg. § 1.482-7 provides rules for qualified cost sharing arrangements under which the parties agree to share the costs of 
developing intangibles in proportion to their shares of reasonably anticipated benefits. APAs involving cost sharing arrangements 
generally address both the method of allocating costs among the parties as well as determining the appropriate amount of the 
"buy-in" payment due for the transfer of pre-existing intangibles to the controlled participants. In 2007, the APA Program 
completed four cost sharing and/or buy-in APAs, split between outbound and inbound transactions and unilateral and bilateral. 
The APA Program also completed its recommendations on three or fewer additional bilateral cost sharing/buy-in cases and sent 
those on to Competent Authority. The buy-in cases included both initial and subsequent buy-inlbuy-out transactions. The 
methods used in the completed and pending buy-in cases included valuations based on discounted cash flows and other types of 
analyses. In addition, the Program is currently working on approximately half a dozen more cases involving cost sharinglbuy-ins, 
split evenly between bilateral and unilateral. 

In reviewing the TPMs applicable to transfers of tangible and intangible property reflected in Table 19, the majority of the APAs 
followed the specified methods. However, several points should be made. The section 482 regulations note that for transfers 
of tangible property, the CUP method will generally be the most direct and reliable measure of an arm's length price for the 
controlled transaction if sufficiently reliable comparable transactions can be identified. Treas. Reg. § 1,482-3(b)(2)(ii)(A). It 
was the experience of the APA Program in 2007, that in the cases that came into the APA Program, sufficiently reliable CUP 
transactions were difficult to find. 

Similar to the CUP method, for transfers of intangible property the CUT method will generally provide the most reliable measure 
of an arm's length result if sufficiently reliable comparables may be found. Treas. Reg. § 1.482-4(c)(2)(ii). It has generally been 
difficult to identify external comparables, and APAs using the CUT method tend to rely on internal transactions between the 
taxpayer and unrelated parties. In 2007, nine Covered Transactions utilized the CUT TPM. 

The Cost Plus Method (tangibles only) and Resale Price Method were each applied in 2007 in three or fewer APAs. See Treas. 
Reg. § 1.482-3(c), (d). 

The CPM is frequently applied in APAs. That is because reliable public data on comparable business activities of independent 
companies may be more readily available than potential CUP data, and comparability of resources employed, functions, risks, and 
other relevant considerations are more likely to exist than comparability of product. The CPM also tends to be less sensitive than 
other methods to differences in accounting practices between the tested party and comparable companies, e.g., classification of 
expenses as cost of goods sold or operating expenses. Treas. Reg. § 1.482-3(c)(3)(iii)(B) and -3(d)(3)(iii)(B). In addition, the 
degree of functional comparability required to obtain a reliable result under the CPM is generally less than that required under 
the Resale Price or Cost Plus methods. Lesser functional comparability is required because differences in functions performed 
often are reflected in operating expenses, and thus taxpayers performing different functions may have very different gross profit 
margins but earn similar levels of operating profit. Treas. Reg. § 1.482-5(c)(2). 

Table 19 reflects 87 uses of the CPM (with varying PUs) in Covered Transactions involving tangible or intangible property. In 
some APAs, the CPM was also used concurrently with other methods. 

The CPM has proven to be versatile in part because of the various PUs that can be used in connection with the method. Reaching 
agreement on the appropriate PLI has been the subject of much discussion in many of the cases, and it depends heavily on the 
facts and circumstances. Some APAs have called for different PUs to apply to different parts of the Covered Transactions or 
applied a secondary PLI as a check against the primary PLI. 
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The CPM was also used regularly with services as the Covered Transactions in APAs executed in 2007. There were at least 19 
services Covered Transactions using the CPM method with various PUs according to the specific facts of the taxpayers involved. 
Table 20 reflects the methods used to determine the arm's length results for APAs involving services transactions. 

In 2007, 11 APAs involving tangible or intangible property used the Residual Profit Split Method. Treas. Reg. § 1.482-6(c)(3). In 
residual profit split cases, routine contributions by the controlled parties are allocated routine market returns, and the residual 
income is allocated among the controlled taxpayers based upon the relative value of their contributions of non-routine intangible 

property to the relevant business activity. 

Profit splits have also been used in a number of financial product APAs in which the primary income-producing functions 

are performed in more than one jurisdiction. 

Critical Assumptions 
[§ 521(b)(2)(D)(v)] 

Critical Assumptions used in APAs executed in 2007 are described in Table 21 below: 

TABLE 21: CRITICAL ASSUMPTIONS 

Critical Assumptions involving the following: 

Material changes to the business 

Material changes to tax and/or financial accounting practices 

Assets will remain substantially same 

Other financial ratio 

Catastrophic events 

Material sales fluctuations 

Minimum sales volume 

Currency fluctuations 

Major regulatory changes 

Major technological changes 

Changes in market shares 

Sales territories substantially same 

Inventory fluctuations 

Terms of business with related party that is not covered by APA 

Risks assumed will remain substantially the same 

Limit on royalties 

Other 

Discussion 

Number of APAs 

81 

81 

9 

8 

4 

$3 

$3 

$3 

$3 

$3 

$3 

$3 

$3 

$3 

$3 

$3 

$3 

APAs include critical assumptions upon which their respective TPMs depend. A critical assumption is any fact (whether or not 
within the control of the taxpayer) related to the taxpayer, a third party, an industry, or business and economic conditions, the 
continued existence of which is material to the taxpayer's proposed TPM. Critical assumptions might include, for example, a 
particular mode of conducting business operations, a particular corporate or business structure, or a range of expected business 
volume. Rev. Proc. 2006-9, § 4.05. Failure to meet a critical assumption may render an APA inappropriate or unworkable. Most 
APAs contain only the standard critical assumption language set forth in Appendix B of the Model APA (Attachment A to this 
Announcement and Report). Where appropriate, additional critical assumption language may be added but the APA Program 
generally seeks to limit additional critical assumption language to objective. measurable benchmarks. 
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A critical assumption may change or fail to materialize due to changes in economic circumstances, such as a fundamental and 
dramatic change in the economic conditions of a particular industry. In addition, a critical assumption may change or fail to 
materialize due to a taxpayer's actions that are initiated for good faith business reasons, such as a change in business strategy, 
mode of conducting operations, or the cessation or transfer of a business segment or entity covered by the APA. 

If a critical assumption has not been met, the APA may be revised by agreement of the parties. If such an agreement cannot be 
achieved, the APA is canceled. If a critical assumption has not been met, the taxpayer must notify and discuss the APA terms with 
the Service, and, in the case of a bilateral APA, competent authority consideration is initiated. Rev. Proc. 2006-9, § 11.05, 11.06. 

Sources of Com parables, Selection Criteria, and the Nature of Adjustments to Comparables and Tested Parties 
[§ 521(b)(2)(D)(v), (vi), and (vii)] 

The sources of comparables, selection criteria, and rationale used in determining the selection criteria for APAs executed in 
2007 are described in Tables 22 through 24 below. Various formulas for making adjustments to comparables are included as 
Attachment B. 

TABLE 22: SOURCES OF COMPARABLES 

Number of Times This 
Comparable Sources Source Used 

Compustat 98 

Disclosure 32 

Mergent 14 

Worldscope 8 

Japanese Accounts and Data on Enterprises ("JADE") 8 

Internal CUTs 6 

Interpreter and OneSource 5 

Taxpayer's information on competition 4 

Amadeus :53 

Japan Company Handbook :53 

Teikoku Databank (TDB) database :53 

S&P's GlobalVantage :53 

Tokyo Shoko Research :53 

Yuka Shoken Hokokusho ("Japanese SEC Report") :53 

TABLE 23: COMPARABLES SELECTION CRITERIA 

Number of Times This 
Selection Criteria Considered Criterion Used 

Comparable functions 121 

Comparable risks 102 

Comparable industry 94 

Comparable intangibles 65 

Comparable products 57 

Comparable terms 10 
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TABLE 24: ADJUSTMENTS TO COMPARABLES OR TESTED PARTIES 

Adjustment Number of Times Used 

Balance sheet adjustments 

Payables 78 

Inventory 77 

Receivables 77 

Property, plant, equipment 7 

Other ::;3 

Accounting adjustments 

LIFO to FIFO inventory accounting 34 

Accounting reclassifications (e.g., from COGS to operating expenses) 11 

Stock option 9 

Reclassifying certain amortization ~3 

Special items :53 

US GAAP to foreign GAAP ~3 

Other ~3 

Profit level indicator adjustments (used to "back into" one PLI from another) 

Operating expense 6 

Other ::;3 

Miscellaneous adjustments 

Goodwill value or amortization 6 

Foreign exchange ::;3 

Geographic adjustments :53 

Marketing allowance ~3 

Other ~3 

Discussion 

At the core of most APAs are comparables. The APA Program works closely with taxpayers to find the best and most reliable 
comparables for each Covered Transaction. In some cases, CUPs or CUTs can be identified. In other cases, profit data on 
comparable business activities of independent companies are used in applying the CPM or a profit split method. Generally, in 
the APA Program's experience since 1991, CUPs and CUTs have been most often derived from the internal transactions of 
the taxpayer. 

For profit-based methods in which comparable business activities or functions of independent companies are sought, the APA 
Program typically has selected them using a three-part process. First, a pool of companies with potentially comparable business 
activities has been identified through broad searches. From this pool, companies performing business activities that are clearly 
not comparable to those of the tested party have been eliminated through the use of quantitative and qualitative analyses, i.e., 
quantitative screens and review of business descriptions. Then, based on a review of available descriptive and financial data, 
a set of comparable independent companies has been finalized. The comparability of the final set has then been enhanced by 
adjusting their financial data. 
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Sources of Comparables 

Comparables used in APAs can be U.S. or foreign, depending on the relevant market, the type of transaction being evaluated, 
the availability of relevant data, and the results of the functional and risk analyses. In general, comparables have been located 
by searching a variety of databases that provide data on U.S. publicly traded companies and on a combination of public and 
private non-U.S. companies. Table 22 shows the various databases and other sources used in selecting comparables for 
the APAs executed in 2007. 

Although comparables were most often identified from the databases cited in Table 22, in some cases comparahles were found 
from other sources, such as comparables derived internally from taxpayer transactions with third parties. 

Selecting Comparables 

Initial pools of potential comparables generally are derived from the databases using a combination of industry and keyword 
identifiers. Then, the pool is refined using a variety of selection criteria specific to the transaction or business activity being 
tested and the TPM being used. 

The listed databases allow for searches by industrial classification, by keywords, or by both. These searches can yield a number of 
companies whose business activities mayor may not be comparable to those of the entity being tested. Therefore, comparables 
based solely on industry classification or keyword searches are rarely used in APAs. Instead, the pool of comparables is examined 
closely, and companies are selected based on a combination of screens, business descriptions, and other information such as 
that found in the companies' Annual Reports to shareholders and filings with the U.S. Securities and Exchange Commission 
(SEC), company websites, and investment analyst reports. 

Business activities of independent companies generally must meet certain basic comparability criteria to be considered 
comparable. The independent company's functions, risks, and economic conditions, and the property (product or intangible) and 
services associated with the company's business activities, must be comparable to those involved in the Covered Transaction. 
Determining comparability requires judgment - the goal has been to use comparability criteria restrictive enough to eliminate 
business activities that are not comparable, but yet not so restrictive as to leave no comparables remaining. The APA Program 
normally has begun with relatively strict comparability criteria and then has relaxed them slightly if necessary to derive a pool 
of reliable comparables. A determination on the appropriate size of the comparables set, as well as the business activities that 
comprise the set, is highly fact-specific and depends on the reliability of the results. 

In addition, the APA Program, consistent with the section 482 regulations, generally has looked at the results of comparables over 
a multi-year period. Often this has been a three-year or a five-year period, but other periods are sometimes used depending on the 
circumstances of the controlled transaction. Using a shorter period might result in the inclusion of comparables in different stages 
of economic development or use of atypical years of a comparable due to cyclical fluctuations in business conditions. 

Many Covered Transactions have been tested with comparables that have been chosen using additional criteria and/or screens. 
These include sales level criteria and tests for financial distress and product comparability. These common selection criteria and 
screens have been used to increase the overall comparability of a group of companies and as a basis for further research. The sales 
level screen, for example, has been used to remove companies that, due to their smaller size, might face fundamentally different 
economic conditions from those of the transaction or business activities being tested. In addition, APA analyses have incorporated 
selection criteria designed to identify and remove companies experiencing "financial distress" because of concerns that companies 
in financial distress face unusual circumstances and operational constraints that render them not comparable to the business 
activity being tested. These "financial distress" criteria may include an unfavorable auditor's opinion, bankruptcy, failure to 
comply with financial obligations (e.g., debt covenants), and, in certain circumstances, operating losses in a given number of years. 

An additional important class of selection criteria is the development and ownership of intangible property. Most often, 
comparables are sought to test the results of a business activity that does not employ significant intangible assets or engage in 
intangible development. Thus, for example, in some cases in which the tested business activity is manufacturing conducted by 
a controlled entity that does not own significant manufacturing intangibles or conduct research and development (R&D), 
several criteria have been used to ensure that the comparables similarly do not own significant intangibles or conduct R&D. 
These selection criteria have included determining the importance of patents to a company or screening for R&D expenditures 
as a percentage of sales. Similar selection criteria may be applied to ensure, where appropriate, that the comparables do not 
own or develop significant marketing intangibles such as valuable trademarks. Again, quantitative screens related to identifying 
comparables with significant intangible property generally have been used in conjunction with an understanding of the comparable 
derived from publicly available business information. 
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Selection criteria relating to asset comparability and operating expense comparability have also been used at times. A screen of 
property, plant, and equipment (PP&E) as a percentage of sales or assets, combined with a reading of a company's SEC filings, 
has been used to help ensure that distributors (generally lower PP&E) were not compared with manufacturers (generally higher 
PP&E), regardless of their industry classification. Similarly, a test involving the ratio of operating expenses to sales has helped to 
determine whether a company undertakes a significant marketing and distribution function. 

Table 25 shows the number of times various screens were used in APAs executed in 2007: 

TABLE 25: COMPARABILITY SCREENS 

ComparabilitylFinancial Distress Screen Times Used 

Comparability screens used 

Sales 57 

R&DI sales 54 

Foreign salesl total sales 26 

SG&AI sales 24 

Advertising/ sales 10 

Non-startup or start-up 8 

Inventoryl sales 7 

Operating expenses/ sales 4 

Sales to specific customer segment! total sales 4 

Market valuel book value :53 

PP&E/ sales :53 

Specific type of segmented sales {e.g., parts)1 total sales :53 

Book value of intangiblesl total assets :53 

SG&AlCOGS :53 

Stock option compensation/ total compensation :53 

PP&EI total assets :53 

Financial distress 

Bankruptcy 54 

Unfavorable auditor's opinion 37 

Losses in one or more years 33 

Adjusting Comparables 

After the comparables have been selected, the regulations require that "[i]f there are material differences between the controlled 
and uncontrolled transactions, adjustments must be made if the effect of such differences on prices or profits can be ascertained 
with sufficient accuracy to improve the reliability of the results." Treas. Reg. § 1.482-1 (d)(2). In almost all cases involving 
income-statement-based PUs used in the CPM or the Residual Profit Split Method, certain "asset intensity" or "balance sheet" 
adjustments for factors that have generally agreed-upon effects on profits are calculated. In addition, in specific cases, additional 
adjustments are performed to improve reliability. 

The most common balance sheet adjustments used in APAs are adjustments for differences in accounts receivable, inventories, 
and accounts payable. The APA Program generally has required adjustments for receivables, inventory, and payables based on the 
principle that there is an opportunity cost for holding assets. For these assets, it is generally assumed that the cost is appropriately 
measured by the interest rate on short-term debt. 
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To compare the profits of two business activities with different relative levels of receivables, inventory, or payables, the APA 
Program estimates the carrying costs of each item and adju!\ts profits accordingly. Although different formulas have been used in 
specific APA cases, Attachment B presents one set offormulas used in many APAs. Underlying these formulas are the notions 
that (1) balance sheet items normally should be expressed as mid-year averages, (2) formulas should try to avoid using data items 
that are being tested by the TPM (for example, if sales are controlled, then the denominator of the balance sheet ratio should not 
be sales), (3) a short term interest rate should be used, and (4) an interest factor should recognize the average holding period of the 
relevant asset. As in 2006, during the course of 2007 the APA Program used an interest rate equal to LIBOR (3 months) plus 200 
basis points for purposes of calculating adjustments for accounts receivable and accounts payable for U.S. companies in many 
cases. In addition, the APA Program often used an interest rate equal to the Corporate Bonds (Moody's) Baa rate for purposes 
of calculating inventory adjustments for U.S. companies. However, the facts and circumstances surrounding a given case will 
ultimately determine the reliability of making balance sheet adjustments and the selection of the most reliable interest rate. 

The APA Program also requires that financial data be compared on a consistent accounting basis. For example, although financial 
statements may be prepared on a first-in first-out (FIFO) basis, cross-company comparisons are less meaningful if one or more of 
the comparables use last-in first-out (LIFO) inventory accounting methods. This adjustment directly affects costs of goods sold 
and inventories, and therefore affects both profitability measures and inventory adjustments. 

In some cases the APA Program has made an adjustment to account for differences in relative levels of PP&E between a tested 
business activity and the comparables. Ideally, comparables and the business activity being tested will have fairly similar relative 
levels of PP&E, since major differences can be a sign of fundamentally different functions and risks. Typically, the PP&E 
adjustment is made using a medium term interest rate. During the course of 2007, the APA Program often used the Corporate 
Bonds (Moody's) Baa rate as the interest rate for purposes of calculating adjustments for inventory and PP&E for U.S. companies. 
Again, however, the facts and circumstances surrounding a given case will ultimately determine the reliability of making balance 
sheet adjustments and the selection of the most reliable interest rate. 

Additional adjustments used less frequently include those for differences in other balance sheet items, operating expenses, R&D, 
or currency risk. Accounting adjustments, such as reclassifying items from cost of goods sold to operating expenses, are also 
made when warranted to increase reliability. Often, data are not available for both the controlled and uncontrolled transactions 
in sufficient detail to allow for these types of adjustments. 

The adjustments made to comparables or tested parties in APAs executed in 2007 are reflected in Table 24 above. 

Ranges, Targets, and Adjustment Mechanisms 
[§ 521 (b )(2 )(D)(viii)-(ix)] 

The types of ranges, targets, and adjustment mechanisms used in APAs executed in 2007 are described in Table 26 and 27 below. 

TABLE 26: RANGES AND TARGETSIl 

Type of Range Number 

Interquartile range 87 

Specific point (royalty) 15 

Specific point within CPM range (not floor or ceiling) 12 

Specific point (CUP) 8 

Full range 4 

Specific Point (royalty) with PLI limitations S;3 

Ceiling or Floor (i.e., result must be no more or no less than x) S;3 

Residual profit split S;3 

Range from one quartile to the median S;3 

Specific point based on results of residual profit split TPM S;3 

Financial products profit split S;3 

Other <3 

11 The numbers do not include TPMs with cost or cost.plus methOdologies. 
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TABLE 27: ADJUSTMENT MECHANISMS 

Adjustment mechanism Number 

Taxpayer makes an adjustment: to specified point or royalty rate 38 

Taxpayer makes an adjustment: to closest edge of multi-year average 37 

Taxpayer makes an adjustment: to median of current year 26 

Taxpayer makes an adjustment: to closest edge of single year 22 

Taxpayer makes an adjustment: to median of multi-year average 5 

APA cancelled if results are beyond certain limits (i.e., not merely outside of the range) ~3 

Other ~3 

Discussion 

Treas. Reg. § 1.482-1 (e)( I) states that sometimes a pricing method will yield "a single result that is the most reliable measure of 
an arm's length result." Sometimes, however, a method may yield "a range of reliable results," called the "arm's length range." A 
taxpayer whose results fall within the arm's length range will not be subject to adjustment. 

Under Treas. Reg. § 1.482-1 (e)(2)(i), such a range is normally derived by considering a set of more than one comparable 
uncontrolled transaction of similar comparability and reliability. If these comparables are of very high quality, as defined in the 
section 482 regulations, then under Treas. Reg. § 1.482-1 (e)(2)(iii)(A), the arm's length range includes the results of all of the 
comparables (from the least to the greatest). However, the APA Program has only rarely identified cases meeting the requirements 
for the full range. If the com parables are of lesser quality, then under Treas. Reg. § 1.482-1 (e )(2)(iii)(B), "the reliability of the 
analysis must be increased, when it is possible to do so, by adjusting the range through application of a valid statistical method to 
the results of all of the uncontrolled comparables." One such method, the "interquartile range," is ordinarily acceptable, although 
a different statistical method "may be applied if it provides a more reliable measure." The "interquartile range" is defined as, 
roughly, the range from the 25th to the 75th percentile of the comparables' results. See Treas. Reg. § 1.482-1 (e)(2)(iii)(C). The 
interquartile range was used 87 times in 2007. 

More than 36 Covered Transactions reflected on Table 26 were tested against a single, specific result. Some APAs - deliberately 
infrequent - specify not a point or a range, but a "floor" or a "ceiling". When a floor is used, the tested party's result must be 
greater than or equal to some particular value. When a ceiling is used, the tested party's result must be less than or equal to some 
particular value. Three or fewer APAs executed in 2007 used a floor or a ceiling. 

Some APAs look to a tested party's results over a period of years (multi-year averaging) to determine whether a taxpayer has 
complied with the APA. In 2007, rolling multi-year averaging was used for seven Covered Transactions. Five of those used 
three-year averages. Seven Covered Transactions used a cumulative multi-year average, while 40 Covered Transactions used 
term averages and three or fewer Covered Transactions used partial term averages. 

Adjustments 

Where a taxpayer's actual transactions do not produce results that conform to the TPM, a taxpayer must nonetheless report its 
taxable income in an amount consistent with the TPM (an APA primary adjustment), as further discussed in § 11.02 of Rev. 
Proc. 2006-9. When the TPM specifies an arm's length range. an APA primary adjustment is necessary only if the taxpayer's 
actual transactional result falls outside the specified range. 

Under Treas. Reg. § J .482-1 (e)(3), if a taxpayer's results fall outside the arm's length range, the Service may adjust the result "to 
any point within the arm's length range." Accordingly, an APA may permit or require a taxpayer to make an adjustment after the 
year's end to put the year's results within the range, or at the point specified by the APA. Similarly, to enforce the terms of an 
APA. the Service may make such an adjustment. When the APA specifies a range, the adjustment is sometimes to the closest 
edge of the range, and sometimes to another point such as the median of the interquartile range. Depending on the facts of each 
case, automatic adjustments are not always permitted. APAs may specify that in such a case there will be a negotiation between 
the competent authorities involved to determine whether and to what extent an adjustment should be made. APAs may permit 
automatic adjustments unless the result is far outside the range specified in the APA. Thus, APAs provide flexibility and efficiency, 
permitting adjustments when normal business fluctuations and uncertainties push the result somewhat outside the range. 
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APA Term and Rollback Lengths 
[§ 521(b)(2)(D)(x)] 

The various term lengths for APAs executed in 2007 are set forth in Table 28 below: 

TABLE 28: TERMS OF APAs 

APA Term in Years Number of APAs 

I 0 

2 0 

3 1 

4 5 

5 51 

6 12 

7 4 

8 6 

9 0 

10 or more 2 

The number of rollback years to which an APA TPM was applied in 2007 is set forth in Table 29 below: 

TABLE 29: NUMBER OF YEARS COVERED BY ROLLBACK OF APA TPM 

Number of Rollback Years Number of APAs 

I 

2 

3 

4 

5 or more 

Nature of Documentation Required 
[§ 521(b)(2)(D)(xi)] 

4 

3 

6 

4 

6 

APAs executed in 2007 required that taxpayers provide various documents with their annual reports. These documents are 
described in Table 30 below: 

TABLE 30: NATURE OF DOCUMENTATION REQUIRED 

Number of 
Times 

Documentation Required 

Statement identifying all material differences between Taxpayer's business operations during APA Year 81 
and description of Taxpayer's business operations contained in Taxpayer's request for APA, or if there 
have been no such material differences, a statement to that effect 
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Documentation - Continued 

Description of any failure to meet Critical Assumptions or, if there have been none, a statement to 

that effect 

Statement identifying all material changes in Taxpayer's accounting methods and classifications, 
and methods of estimation, from those described or used in Taxpayer's request for APA, or if there 

have been none, statement to that effect 

Description of, reason for, and financial analysis of, any Compensating Adjustments with respect to 
APA Year, including means by which any Compensating Adjustment has been or will be satisfied 

Financial analysis demonstrating Taxpayer's compliance with TPM 

Organizational chart 

Copy of the APA 

Financial statements as prepared in accordance with US GAAP 

Certified public accountant's opinion that financial statements present fairly financial position of 
Taxpayer and the results of its operations, in accordance with US GAAP 

Book to tax reconciliations 

Financial statements as prepared in accordance with a foreign GAAP 

Certified public accountant's opinion that financial statements present fairly financial position of 
Taxpayer and the results of its operations, in accordance with a foreign GAAP 

Various work papers 

United States income tax return 

Changes in entity classifications 

Changes in Taxpayer notice information 

Officer's opinion (substitute for outside CPA audit) 

Schedule of costs and expenses (e.g., intercompany allocations) 

Certified public accountant's review of financial statements 

Pertinent intercompany agreements 

Reconciliation of foreign to US GAAP 

Other 

Approaches for Sharing of Currency or Other Risks 
[§ 521(b)(2)(D)(xii)] 

Number of 
Times 

Required 

81 

81 

81 

81 

81 

81 

75 

75 

15 

13 

9 

5 

~3 

~3 

~3 

~3 

~3 

:53 

~3 

~3 

5 

During 2007, there were 37 tested parties that faced financial risks, including interest rate and currency risks. In appropriate cases, 
APAs may provide specific approaches for dealing with currency risk, such as adjustment mechanisms and/or critical assumptions. 

Efforts to Ensure Compliance with APAs 
[§ 521(b)(2)(F)] 

As described in Rev. Proc. 2006-9, § 11.01, APA taxpayers are required to file annual reports to demonstrate compliance with the 
terms and conditions of the APA. The filing and review of annual reports is a critical part of the APA process. Through annual 
report review, the APA Program monitors taxpayer compliance with the APA on a contemporaneous basis. Annual report review 
provides current information on the success or problems associated with the various TPMs adopted in the APA process. 
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All reports received by the APA Program are tracked by one designated APA team leader who also has the primary responsibility 
for many of the annual report reviews. Other annual report reviews are the primary responsibility of other APA team leaders. 
Whenever possible, annual report reviews are assigned to the team leader who negotiated the case, since that person will already 
be familiar with the relevant facts and terms of the agreement. Other team leaders and economists may assist the assigned team 
leader as well. Once received by the APA Program, the annual report is also sent to the field personnel with exam jurisdiction over 
the taxpayer. 

The statistics for the review of APA annual reports are reflected in Table 31 below. As of December 31, 2007, there were 222 
pending annual reports. In 2007, 334 reports were closed. 

TABLE 31: STATISTICS OF ANNUAL REPORTS 

Number of APA annual reports pending as of December 31, 2007 222 

Number of APA annual reports closed in Year 2007 334 

Number of APA annual reports requiring adjustment in Year 2007 17 

Number of taxpayers involved in adjustments 5 

Number of APA annual report cases over one year old 100 
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Attachment A 
Model APA - Based on Revenue Procedure 2006-9 

ADVANCE PRICING AGREEMENT 
between 

[Insert Taxpayer's Name] 
and 

THE INTERNAL REVENUE SERVICE 

PARTIES 

The Parties to this Advance Pricing Agreement (APA) are the Internal Revenue Service (IRS) and [Insert Taxpayer's Name], 
EIN __ _ 

RECITALS 

[Insert Taxpayer Name] is the common parent of an affiliated group filing consolidated U.S. tax returns (collectively referred to 
as ''Taxpayer''), and is entering into this APA on behalf of itself and other members of its consolidated group. 

Taxpayer's principal place of business is [City, State]. [Insert general description of taxpayer and other relevant parties]. 

This APA contains the Parties' agreement on the best method for determining arm's-length prices of the Covered Transactions 
under I.R.C. section 482, any applicable tax treaties, and the Treasury Regulations. 

{If renewal, add} [Taxpayer and IRS previously entered into an APA covering taxable years ending to ___ ~ 
executed on .J 

AGREEMENT 

The Parties agree as follows: 

I. Covered Transactions. This APA applies to the Covered Transactions, as defined in Appendix A. 

2. Transfer Pricing Method. Appendix A sets forth the Transfer Pricing Method (TPM) for the Covered Transactions. 

3. Term. This APA applies to Taxpayer's taxable years ending ___ through ___ (APA Term). 

4. Operation. 

a. Revenue Procedure 2006-9 governs the interpretation, legal effect, and administration of this APA. 

b. Nonfactual oral and written representations, within the meaning of sections 10.04 and 10.05 of Revenue Procedure 2006-9 
(including any proposals to use particular TPMs), made in conjunction with the APA Request constitute statements made in 
compromise negotiations within the meaning of Rule 408 of the Federal Rules of Evidence. 

5. Compliance. 

a. Taxpayer must report its taxable income in an amount that is consistent with Appendix A and all other requirements of this 
APA on its timely filed U.S. Return. However, if Taxpayer's timely filed U.S. Return for an APA Year is filed prior to, or no later 
than 60 days after, the effective date of this APA, then Taxpayer must report its taxable income for that APA Year in an amount that 
is consistent with Appendix A and all other requirements of this APA either on the original U.S. Return or on an amended U.S. 
Return filed no later than 120 days after the effective date of this APA, or through such other means as may be specified herein. 

b. {Insert when U.S. Group or Foreign Group contains more than one member.} [This APA addresses the arm's-length 
nature of prices charged or received in the aggregate between Taxpayer and Foreign Participants with respect to the Covered 
Transactions. Except as explicitly provided, this APA does not address and does not bind the IRS with respect to prices charged 
or received, or the relative amounts of income or loss realized, by particular legal entities that are members of U.S. Group or 
that are members of Foreign Group.] 

c. For each taxable year covered by this APA (APA Year), if Taxpayer complies with the terms and conditions of this APA, then 
the IRS will not make or propose any allocation or adjustment under I.R.c. section 482 to the amounts charged in the aggregate 
between Taxpayer and Foreign Participant[s] with respect to the Covered Transactions. 
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d. If Taxpayer does not comply with the terms and conditions of this APA, then the IRS may: 

I. enforce the terms and conditions of this APA and make or propose allocations or adjustments under I.R.C. section 482 
consistent with this APA; 

n. cancel or revoke this APA under section II .06 of Revenue Procedure 2006-9; or 

iii. revise this APA, if the Parties agree. 

e. Taxpayer must timely file an Annual Report (an original and four copies) for each APA Year in accordance with Appendix C 
and section 11.01 of Revenue Procedure 2006-9. Taxpayer must file the Annual Report for all APA Years through the APA Year 
ending [insert year] by [insert date]. Taxpayer must file the Annual Report for each subsequent APA Year by [insert month and 
day] immediately following the close of that APA Year. (If any date falls on a weekend or holiday, the Annual Report shall be 
due on the next date that is not a weekend or holiday.) The IRS may request additional information reasonably necessary to 
clarify or complete the Annual Report. Taxpayer will provide such requested information within 30 days. Additional time may 
be allowed for good cause. 

f. The IRS will determine whether Taxpayer has complied with this APA based on Taxpayer's U.S. Returns, Financial 
Statements, and other APA Records, for the APA Term and any other year necessary to verify compliance. For Taxpayer to 
comply with this APA, an independent certified public accountant must {use thefollowing oran alternative} render an opinion 
that Taxpayer's Financial Statements present fairly, in all material respects, Taxpayer's financial position under U.S. GAAP. 

g. In accordance with section 11.04 of Revenue Procedure 2006-9, Taxpayer will (l) maintain its APA Records, and (2) make 
them available to the IRS in connection with an examination under section 11.03. Compliance with this subparagraph constitutes 
compliance with the record-maintenance provisions of I.R.C. sections 6038A and 6038C for the Covered Transactions for any 
taxable year during the APA Term. 

h. The True Taxable Income within the meaning of Treasury Regulations sections 1.482-1(a)(1) and (i)(9) of a member of an 
affiliated group filing a U.S. consolidated return will be determined under the 1.R.c. section 1502 Treasury Regulations. 

i. {Optionalfor US Parent Signatories} To the extent that Taxpayer's compliance with this APA depends on certain acts of 
Foreign Group members, Taxpayer will ensure that each Foreign Group member will perform such acts. 

6. Critical Assumptions. This APA's critical assumptions, within the meaning of Revenue Procedure 2006-9, section 4.05, appear 
in Appendix B. If any critical assumption has not been met, then Revenue Procedure 2006-9, section 11.06, governs. 

7. Disclosure. This APA, and any background information related to this APA or the APA Request, are: (1) considered "return 
information" under I.R.c. section 6103(b)(2)(C); and (2) not subject to public inspection as a "written determination" under 1.R.c. 
section 6110(b)(l). Section 521(b) of Pub. L. 106-170 provides that the Secretary of the Treasury must prepare a report for public 
disclosure that includes certain specifically designated information concerning all APAs, including this APA, in a form that does 
not reveal taxpayers' identities, trade secrets, and proprietary or confidential business or financial information. 

8. Disputes. If a dispute arises concerning the interpretation of this APA, the Parties will seek a resolution by the IRS Associate 
Chief Counsel (International) to the extent reasonably practicable, before seeking alternative remedies. 

9. Materiality. In this APA the terms "material" and "materially" will be interpreted consistently with the definition of "material 
facts" in Revenue Procedure 2006-9, section 11.06(4). 

10. Section Captions. This APA's section captions, which appear in italics, are for convenience and reference only. The captions 
do not affect in any way the interpretation or application of this APA. 

11. Terms and Definitions. Unless otherwise specified, terms in the plural include the singular and vice versa. Appendix 0 
contains definitions for capitalized terms not elsewhere defined in this APA. 

12. Entire Agreement and Severability. This APA is the complete statement of the Parties' agreement. The Parties will sever, 
delete, or reform any invalid or unenforceable provision in this APA to approximate the Parties' intent as nearly as possible. 

13. Successor in Interest. This APA binds, and inures to the benefit of, any successor in interest to Taxpayer. 

14. Notice. Any notices required by this APA or Revenue Procedure 2006-9 must be in writing. Taxpayer will send notices to the 
IRS at the address and in the manner set forth in Revenue Procedure 2006-9, section 4.11. The IRS will send notices to: 
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Taxpayer Corporation 
Attn: Jane Doe, Sr. Vice President (Taxes) 

1000 Any Road 

Any City, USA 10000 

(phone: ) 

15. Effective Date and Counterparts. This APA is effective starting on the date, or later date of the dates, upon which all Parties 
execute this APA. The Parties may execute this APA in counterparts, with each counterpart constituting an original. 

WITNESS, 

The Parties have executed this APA on the dates below. 

[Taxpayer Name in all caps] 
By: ____________________________ __ 

Jane Doe 
Sr. Vice President (Taxes) 

IRS 
By: __________________________ __ 

Matthew W. Frank 
Director, Advance Pricing Agreement Program 

APPENDIX A 

Date: _____ , 20 __ __ 

Date: ____ , 20 __ _ 

COVERED TRANSACTIONS AND TRANSFER PRICING METHOD (TPM) 

1. Covered Transactions. 

[Define the Covered Transactions.] 

2. TPM. 

{Note: If appropriate, adapt language from the following examples.} 

[The Tested Party is .] 

• CUP Method 

The TPM is the comparable uncontrolled price (CUP) method. The Arm's Length Range of the price charged for 
------- is between and per unit. 

• CUT Method 

The TPM is the CUT Method. The Arm's Length Range of the royalty charged for the license of is between 
--% and __ % of [Taxpayer's, Foreign Participants', or other specified party's] Net Sales Revenue. [Insert definition of net 
sales revenue or other royalty base.] 

• Resale Price Method (RPM) 

The TPM is the resale price method (RPM). The Tested Party's Gross Margin for any APA Year is defined as follows: the 
Tested Party's gross profit divided by its sales revenue (as those terms are defined in Treasury Regulations sections 1.482-5(d)(I) 
and (2) for that APA Year. The Arm's Length Range is between ____ % and ____ %, and the Median of the Arm's Length 
Range is __ %. 
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• Cost Plus Method 

The TPM is the cost plus method. The Tested Party's Cost Plus Markup is defined as follows for any APA Year: the Tested 
Party's ratio of gross profit to production costs (as those terms are defined in Treasury Regulations sections 1.482-3(d)(l) 
and (2» for that APA Year. The Arm's Length Range is between __ % and __ %, and the Median of the Arm's Length 
Range is __ %. 

• CPM with Berry Ratio PLI 

The TPM is the comparable profits method (CPM). The profit level indicator is a Berry Ratio. The Tested Party's Berry 
Ratio is defined as follows for any APA Year: the Tested Party's gross profit divided by its operating expenses (as those terms are 
defined in Treasury Regulations section 1.482-5(d)(2) and (3» for that APA Year. The Arm's Length Range is between __ _ 
and , and the Median of the Arm's Length Range is __ _ 

• CPM using an Operating Margin PLI 

The TPM is the comparable profits method (CPM). The profit level indicator is an operating margin. The Tested Party's 
Operating Margin is defined as follows for any APA Year: the Tested Party's operating profit divided by its sales revenue (as 
those terms are defined in Treasury Regulations section 1.482-5(d)(l) and (4» for that APA Year. The Arm's Length Range is 
between __ % and __ %, and the Median of the Arm's Length Range is __ % . 

• CPM using a Three-year Rolling Average Operating Margin PLI 

The TPM is the comparable profits method (CPM). The profit level indicator is an operating margin. The Tested Party's 
Three-Year Rolling Average operating margin is defined as follows for any APA Year: the sum of the Tested Party's operating 
profit (within the meaning of Treasury Regulations section 1.482-5(d)(4) for that APA Year and the two preceding years, divided 
by the sum of its sales revenue (within the meaning of Treasury Regulations section 1.482-5(d)(l» for that APA Year and the two 
preceding years. The Arm's Length Range is between __ % and __ %, and the Median of the Arm's Length Range is __ %. 

• Residual Profit Split Method 

The TPM is the residual profit split method. [Insert description of routine profit level determinations and residual 
profit-split mechanism]. 

[Insert additional provisions as needed.] 

3. Application of TPM. 

For any APA Year, if the results of Taxpayer's actual transactions produce a [price per unit, royalty rate for the Covered 
Transactions] [or] [Gross Margin, Cost Plus Markup, Berry Ratio, Operating Margin, Three-Year Rolling Average Operating 
Margin for the Tested Party] within the Arm's Length Range, then the amounts reported on Taxpayer's U.S. Return must 
clearly reflect such results. 

For any APA year, if the results of Taxpayer's actual transactions produce a [price per unit, royalty rate] [or] [Gross Margin, 
Cost Plus Markup, Berry Ratio, Operating Margin, Three-Year Rolling Average Operating Margin for the Tested Party] outside 
the Arm's Length Range, then amounts reported on Taxpayer's U.S. Return must clearly reflect an adjustment that brings the 
[price per unit, royalty rate] [or] [Tested Party's Gross Margin, Cost Plus Markup, Berry Ratio, Operating Margin, Three-Year 
Rolling Average Operating Margin] to the Median. 

For purposes of this Appendix A, the "results of Taxpayer's actual transactions" means the results reflected in Taxpayer's and 
Tested Party's books and records as computed under U.S. GAAP [insert another relevant accounting standard if applicable], with 
the following adjustments: 

(a) [The fair value of stock-based compensation as disclosed in the Tested Party's audited financial statements shall be treated as 
an operating expense]; and 

(b) To the extent that the results in any prior APA Year are relevant (for example, to compute a multi-year average), such results 
shall be adjusted to reflect the amount of any adjustment made for that prior APA Year under this Appendix A. 

4. APA Revenue Procedure Treatment 

If Taxpayer makes a primary adjustment under the terms of this Appendix A, Taxpayer may elect APA Revenue Procedure 
Treatment in accordance with section 11.02(3) of Revenue Procedure 2006-9. 

[Insert additional provisions as needed.] 

2008-1 C.B. 781 



This APA's critical assumptions are: 

APPENDIX B 

CRITICAL ASSUMPTIONS 

I. The business activities, functions performed, risks assumed, assets employed. and financial and tax accounting methods and 
classifications [and methods of estimation) of Taxpayer in relation to the Covered Transactions will remain materially the same as 
described or used in Taxpayer's APA Request. A mere change in business results will not be a material change. 

[Insert additional provisions as needed.) 

APPENDIX C 

APA RECORDS AND ANNUAL REPORT 

APA RECORDS 

The APA Records will consist of: 

I. All documents listed below for inclusion in the Annual Report, as well as all documents, notes, work papers, records, or other 
writings that support the information provided in such documents. 

ANNUAL REPORT 

The Annual Report will include two copies of a properly completed APA Annual Report Summary in the form of Exhibit E to this 
APA, one copy of the form bound with, and one copy bound separately from, the rest of the Annual Report. In addition, the 
Annual Report will include a table of contents and the information and exhibits identified below, organized as follows. 

I. Statements that fully identify, describe, analyze, and explain: 

a. All material differences between any of the U.S. Entities' business operations (including functions, risks assumed, markets, 
contractual terms, economic conditions, property, services, and assets employed) during the APA Year and the description of 
the business operations contained in the APA Request. If there have been no material differences, the Annual Report will 
include a statement to that effect. 

b. All material changes in the U.S. Entities' accounting methods and classifications, and methods of estimation, from those 
described or used in Taxpayer's request for this APA. If any such change was made to conform to changes in U.S. GAAP (or 
other relevant accounting standards), Taxpayer will specifically identify such change. If there has been no material change in 
accounting methods and classifications or methods of estimation, the Annual Report will include a statement to that effect. 

c. Any change to the Taxpayer notice information in section 14 of this APA. 

d. Any failure to meet any critical assumption. If there has been no failure, the Annual Report will include a statement 
to that effect. 

e. Any change to any entity classification for federal income tax purposes (including any change that causes an entity to be 
disregarded for federal income tax purposes) of any Worldwide Group member that is a party to the Covered Transactions or 
is otherwise relevant to the TPM. 

f. The amount, reason for, and financial analysis of any compensating adjustments under paragraph 4 of Appendix A and 
Revenue Procedure 2006-9, section 11.02(3), for the APA Year, including but not limited to: 

1. the amounts paid or received by each affected entity; 

H. the character (such as capital, ordinary, income, expense) and country source of the funds transferred, and the specific 
affected line item(s) of any affected U.S. Return; and 

H\' the date(s) and means by which the payments are or will be made. 

g. The amounts. description, reason for, and financial analysis of any book-tax difference relevant to the TPM for the APA 
Year, as reflected on Schedule M-l or Schedule M-3 of the U.S. Return for the APA Year. 

2. The Financial Statements. and any necessary account detail to show compliance with the TPM, with a copy of the independent 
certified public accountant's opinion required by paragraph 5(f) of this APA. 
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3. A financial analysis that reflects Taxpayer's TPM calculations for the APA Year. The calculations must reconcile with and 
reference the Financial Statements in sufficient account detail to allow the IRS to determine whether Taxpayer has complied 
with the TPM. 

4. An organizational chart for the Worldwide Group, revised annually to reflect all ownership or structural changes of entities 
that are parties to the Covered Transactions or are otherwise relevant to the TPM. 

5. A copy of the APA. 

APPENDIX D 

DEFINITIONS 

The following definitions control for all purposes of this APA. The definitions appear alphabetically below: 

Term Definition 

Annual Report A report within the meaning of Revenue Procedure 2006-9, section 11.01. 

APA This Advance Pricing Agreement, which is an "advance pricing agreement" within the 
meaning of Revenue Procedure 2006-9, section 2.04. 

APA Records The records specified in Appendix C. 

APA Request Taxpayer's request for this APA dated , including any amendments or 
supplemental or additional information thereto. 

Covered Transaction(s) This term is defined in Appendix A. 

Financial Statements Financial statements prepared in accordance with U.S. GAAP and stated in U.S. dollars. 

Foreign Group Worldwide Group members that are not U.S. persons. 

Foreign Participants [name the foreign entities involved in Covered Transactions]. 

I.R.C. The Internal Revenue Code of 1986, 26 U.S.c., as amended. 

Pub. L. 106-170 The Ticket to Work and Work Incentives Improvement Act of 1999. 

Revenue Procedure 2006-9 Rev. Proc. 2006-9,2006-1 C.B. 278. 

Transfer Pricing Method (TPM) A transfer pricing method within the meaning of Treasury Regulations section 1.482-1 (b) 
and Revenue Procedure 2006-9, section 2.04. 

U.S. GAAP U.S. generally-accepted accounting principles. 

U.S. Group Worldwide Group members that are U.S. persons. 

U.S. Return For each taxable year, the "returns with respect to income taxes under subtitle A" that 
Taxpayer must "make" in accordance with 1.R.c. section 6012. {Or substitute for 
partnership: For each taxable year, the "return" that Taxpayer must "make" in accordance 
with 1.R.c. section 6031.) 

Worldwide Group Taxpayer and aU organizations, trades, businesses, entities, or branches (whether or not 
incorporated, organized in the United States, or affiliated) owned or controlled directly or 
indirectly by the same interests. 
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APPENDIX E 

APA ANNUAL REPORT SUMMARY FORM 

The APA Annual Report Summary on the next page is a required APA Record. The APA Team Leader has supplied some of 
the information requested on the form. Taxpayer is to supply the remaining information requested by the form and submit the 
form as part of its Annual Report. 

APA Annual Department of the Treasury- APA no. 

Report Internal Revenue Service Team Leader 

SUMMARY Office of Associate Chief Counsel Economist 

(International) Inti Examiner 

Advance Pricing Agreement Program CA Analyst 

APA Information Taxpayer Name: ________________ _ 

Taxpayer EIN: NAICS: ______ _ 

APA Term: Taxable years ending to ___ _ 

Original APA [ 1 Renewal APA [ ] 

Annual Report due dates: 
____ , 200_ for all APA Years through APA Year ending in 200_: for each APA Year 
thereafter, on ___ [month and day] immediately following the close of the APA Year. 

Principal foreign country(ies) involved in covered transaction(s): _______ _ 

Type of APA: [ 1 unilateral [ 1 bilateral with ______ _ 

Tested party is [ ] US [ ] foreign [ ] both 

Approximate dollar volume of covered transactions (on an annual basis) involving tangible goods 
and services: 

[ 1 N/A [ ] <$50 million [ ] $50-100 million [ ] $100-250 million [ ] $250-500 million 
[ 1 >$500 million 

APA tests on (check all that apply): 
[ 1 annual basis [ 1 multi-year basis [ 1 term basis 

APA provides (check all that apply) a: 
[ 1 range [ 1 point [ ] floor only [ ] ceiling only [ 1 other _____ _ 

APA provides for adjustment (check all that apply) to: 
[ 1 nearest edge [ 1 median [ ] other point 
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APA Annual 
Report 

Information 
(to be completed 
by the Taxpayer) 

APA Annual 
Report 

Checklist of 
Key Contents 

(to be completed 
by the Taxpayer) 

Contact 
Information 

APA date executed: _______ , 200_ 

This APA Annual Report Summary is for APA Year(s) ending in 200_ and was filed on __ _ 
200_ 

Check here [ ] if Annual Report was filed after original due date but in accordance with extension. 

Has this APA been amended or changed? [ ] yes [] no Effective Date: ____ _ 

Has Taxpayer complied with all APA terms and conditions? [ ] yes [ ] no 

Were all the critical assumptions met? r 1 yes [ ] no 

Has a Primary Compensating Adjustment been made in any APA Year covered by this Annual 
Report? 

[ ] yes r 1 no If yes, which year(s): 200_ 

Have any necessary Secondary Compensating Adjustments been made? [ ] yes [] no 

Did Taxpayer elect APA Revenue Procedure treatment? [ ] yes [] no 

Any change to the entity classification of a party to the APA? [ ] yes [ ] no 

Taxpayer notice information contained in the APA remains unchanged? [ ] yes [ 1 no 

Taxpayer's current US principal place of business: (City, State) 

Financial analysis reflecting TPM calculations [ 1 yes [ 1 no 

Financial statements showing compliance with TPM(s) [ ] yes [ ] no 

Schedule M-l or M-3 book-tax differences [ J yes [ ] no 

Current organizational chart of relevant portion of world-wide group [ 1 yes l J no 

Attach copy of APA [ 1 yes [ ] no 

Other APA records and documents included: 

[The information required in the following section should be tailored to the particular case J 

[ ] yes [ ] no 

[ ] yes [] no 

[ ] yes [ ] no 

[ ] yes [ ] no 

[ ] yes [ ] no 

Authorized Representative Phone Number Affiliation and Address 
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ATTACHMENT B 

EXAMPLE FORMULAS FOR BALANCE SHEET ADJUSTMENTS 

The formulas below provide examples of the balance sheet adjustment formulas used in the APA Program's CPM spreadsheet 
model. I 2 The formulas below are applicable to the operating margin profit level indicator. The APA Program's calculations 
measure balance sheet intensity by reference to the denominator of the profit level indicator (e.g., for the Berry ratio, the 
denominator used is operating expenses). Therefore, the formulas vary for each profit level indicator. 

Definitions of Variables: 

AP = average accounts payable 

AR = average trade accounts receivable, net of allowance for bad debt 

cogs = cost of goods sold 

INV = average inventory, stated on FIFO basis 

opex = operating expenses (general, sales, administrative, and depreciation expenses) 

PPE = property, plant, and equipment, net of accumulated depreciation 

sales = net sales 

h = average accounts payable or trade accounts receivable holding period, stated as a fraction of a year 

= interest rate 

::: entity being tested 

c = comparable 

Eguations: 

Example Assuming Profit Level Indicator is Operating Margin: 

Receivables Adjustment ("RA"): 

Payables Adjustment ("PA"): 

Inventory Adjustment ("IA"): 

PP&E Adjustment ("PPEA"): 

Then Adjust Comparables as Follows: 

adjusted sales = sales + RA c c 

adjusted cogs = cogs + PA - IA c c 

adjusted opex = ope x - PPEA c c 

Reduction of Foreign Tax 
Credit Limitation Categories 
Under Section 904(d); 
Correction 

Announcement 2008-29 

AGENCY: Internal Revenue Service 
(IRS 1. Treasury. 

RA = {[(ARt I salest) x salesc] - ARc} x {i/[I+(i x helll 
PA = {[(APt I sales

t
) x salesc] - APe} x (i/[ I +(i x h)Jl 

IA = {[(INVt I sales
t
) x salesc] - INV c } xi 

PPEA = {[(PPEt I salest) x salese] - PPEJ xi 

ACTION: Correcting amendments. 

SUMMARY: This document contains cor
rections to final and temporary regulations 
(T.D. 9368, 2008-6 I.R.B. 382) that were 
published in the Federal Register on Fri
day, December 21, 2007 (72 FR 72582) 
regarding the reduction of the number of 
separate foreign tax credit limitation cate
gories under section 904(d) of the Internal 
Revenue Code. These regulations affect 
taxpayers claiming foreign tax credits and 

provide guidance needed to comply with 
the statutory changes made by the Ameri· 
can Jobs Creation Act of 2004 (AJCA). 

DATES: The correction is effective March 
21,2008. 

FOR FURTHER INFORMATION 
CONTACT: Jeffrey L. Parry, (202) 
622-3850 (not a toll-free number). 

" COpIO' of the APA Program" CPM 'pread,heet model are available from the APA Program by calling 202-435-5220 (not a toll-free number) or by writing to the Office of Associate Chief 
Coun,el (IntnnJII"n,1 l. Ad, ance Prlcmg Agreement Program. Attn: CC:INTL:APA, MA2-266. I I I I Constitution Ave., NW, Wa,hington DC 20224 
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SUPPLEMENTARY INFORMATION: 

Background 

The final and temporary regulations 
(T.D. 9368) that are the subject of the 
correction are under section 904 of the 
Internal Revenue Code. 

Need for Correction 

As published, final and temporary regu
lations (T.D. 9368) contain errors that may 
prove to be misleading and are in need of 
clarification. 

* * * * * 

Correction of Publication 

Accordingly, 26 CFR part I is corrected 
by making the following amendments: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part I continues to read, in part, as follows: 

Authority: 26 U.S.C. 7805 * * * 
Par. 2. Section 1.904-4 is amended as 

follows: 
l. In paragraph (h)(4) Example 3, in the 

first sentence, the language "Example (3)" 
is removed and the language "Example 2" 
is added in its place. 

2. In paragraph (i), in the last sentence, 
the language "dividends received or ac
crued by the taxpayer from each separate 
noncontrolled section 902 corporation" is 
removed and the language "income in each 
separate category" is added in its place. 

Par. 3. Section l.904-7T(g) is 
amended as follows: 

3. In paragraph (g)(2), in the last 
sentence, the language "Similar rules 
shall apply to characterize any deficits in 
the pre-2007 pools and previously-taxed 
earnings and profits described in section 
959(c)(l)(A) that are attributable to earn
ings in the pre-2007 pools." is removed 
and the language "Similar rules shall apply 

to characterize any deficits in the pre-2007 
pools and previously-taxed earnings and 
profits described in section 959(c)(l) and 
(2) that are attributable to earnings in the 
pre-2007 pools." is added in its place. 

4. In paragraph (g)( 4), in the last sen
tence, the language "Similar rules shall ap
ply to characterize any deficits or previ
ously-taxed earnings and profits described 
in section 959(c)(l)(A) that are attribut
able to pre-1987 accumulated profits." is 
removed and the language "Similar rules 
shall apply to characterize any deficits or 
previously-taxed earnings and profits de
scribed in section 959(c)( 1) and (2) that are 
attributable to pre-1987 accumulated prof
its." is added in its place. 

* * * * * 

LaNita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed by the Office of the Federal Register on March 20, 
2008. 8:45 a.m., and published in the issue of the Federal 
Register for March 21, 2008, 73 F.R. 15063) 

Treatment of Overall Foreign 
and Domestic Losses; Hearing 

Announcement 2008-31 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Cancellation of notice of public 
hearing on proposed rulemaking by cross
reference to temporary regulations. 

SUMMARY: This document cancels a 
public hearing on proposed rulemaking 
by cross-reference to temporary regula
tions (REG-141399-07, 2008-8 I.R.B. 
470) providing guidance relating to the 

recapture of overall foreign and domestic 
losses. 

DATES: The public hearing, originally 
scheduled for April 10, 2008, at 10 a.m., 
is cancelled. 

FOR FURTHER INFORMATION 
CONTACT: Richard A. Hurst of the Pub
lications and Regulations Branch, Legal 
Processing Division, Associate Chief 
Counsel (Procedure and Administration), 
at Richard.A.Hurst@irscounsel.treas.gov. 

SUPPLEMENTARY INFORMATION: 

A notice of public hearing that appeared 
in the Federal Register on Friday, Decem
ber 21, 2007 (72 FR 72646), announced 
that a public hearing was scheduled for 
April 10, 2008, at 10 a.m., in the audi
torium, Internal Revenue Building, 1111 
Constitution Avenue, NW, Washington, 
DC. The subject of the public hearing is 
under section 904 of the Internal Revenue 
Code. 

The public comment period for these 
regulations expired on March 20, 2008. 
Outlines of topics to be discussed at the 
hearing were due on March 20, 2008. The 
notice of proposed rulemaking by cross
reference to temporary regulations and no
tice of public hearing instructed those in
terested in testifying at the public hearing 
to submit an outline of the topics to be ad
dressed. As of Friday, March 21, 2008, 
no one has requested to speak. Therefore, 
the public hearing scheduled for April 10, 
2008, is cancelled. 

LaNita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed by the Office of the Federal Register on March 27, 
2008, 8:45 a.m" and published in the issue of the Federal 
Register for March 28. 2008. 73 F.R. 16611) 

2008-1 C.B. 787 



Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 165.-Losses 
26 CFR 1./65-5. WorthIes.\" securities. 

T.D.9386 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Abandonment of Stock or 
Other Securities 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains final 
regulations concerning the availability and 
character of a loss deduction under section 
165 of the Internal Revenue Code (Code) 
for losses sustained from abandoned stock 
or other securities. The final regulations 
clarify the tax treatment of losses from 
abandoned securities, and affect any tax
payer claiming a deduction for a loss from 
abandoned securities after the date these 
regulations are published in the Federal 
Register. 

DATES: Effective Date: These final regu
lations are effective on March 12, 2008. 

Applicability Date: For dates of appli
cability, see § 1.16S-S(i)(2). 

FOR FURTHER INFORMATION 
CONTACT: Sean M. Dwyer at (202) 
622-5020 or Peter C. Meisel at (202) 
622-77S0 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains amendments to 
26 CFR part I. On July 30, 2007, the IRS 
published a notice of proposed rulemaking 
(REG-IOIOOI-OS, 2007-36 I.R.B. 548) 
in the Federal Register (72 FR 41468). 
The notice of proposed rulemaking clari
tied the treatment of abandoned stock or 
other securities under section 165 of the 
Code, specifically providing that a loss 
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from an abandoned security is governed by 
section 165(g), and that the loss is only al

lowed if all rights in the security are per
manently surrendered and relinquished for 
no consideration. The IRS received no 
comments in response to the notice of pro
posed rulemaking. No public hearing was 
requested or held. 

The proposed regulations are adopted 
as final regulations by this Treasury deci
sIOn. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been determined 
that section 5S3(b) of the Administrative 
Procedure Act (5 V.S.c. chapter 5) does 
not apply to these regulations. Because the 
regulations do not impose a collection of 
information on small entities, the Regula
tory Flexibility Act (S U.S.C. chapter 6) 
does not apply. Pursuant to section 7805(0 
of the Internal Revenue Code, the notice of 
proposed rulemaking that preceded this fi
nal regulation was submitted to the Chief 
Counsel for Advocacy of the Small Busi
ness Administration for comment on its 
impact on small business. 

Drafting Information 

The principal authors of these final reg
ulations are Sean M. Dwyer, Office of the 
Associate Chief Counsel (Income Tax & 
Accounting), and Peter C. Meisel, Office 
of the Associate Chief Counsel (Corpo
rate). However, other personnel from the 
IRS and Treasury Department participated 
in their development. 

* * * * * 
Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR part I is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part I continues to read, in part, as follows: 

Authority: 26 V.S.c. 7805 * * * 
Par. 2. Section 1.165-5 is amended by: 
I. Redesignating paragraph (i) as para

graph (j). 
2. Adding a new paragraph (i). 
The addition reads as follows: 

§J.165-5 Worthless securities. 

* * * * * 
(i) Abandonment of securities--{l) 

In general. For purposes of section 165 
and this section, a security that becomes 
wholly worthless includes a security de
scribed in paragraph (a) of this section that 
is abandoned and otherwise satisfies the 
requirements for a deductible loss under 
section 165. If the abandoned security 
is a capital asset and is not described in 
section 165(g)(3) and paragraph (d) of this 
section (concerning worthless securities 
of certain affiliated corporations), the re
sulting loss is treated as a loss from the 
sale or exchange, on the last day of the 
taxable year, of a capital asset. See section 
1 65(g)(I ) and paragraph (c) of this section. 
To abandon a security, a taxpayer must 
permanently surrender and relinquish all 
rights in the security and receive no con
sideration in exchange for the security. 
For purposes of this section, all the facts 
and circumstances determine whether the 
transaction is properly characterized as an 
abandonment or other type of transaction, 
such as an actual sale or exchange, contri· 
bution to capital. dividend, or gift. 

(2) Effective/applicability date. This 
paragraph (iJ applies to any abandonment 
of stock or other securities after March 12, 

2008. 

* * * * * 
Linda E. Stiff, 

Deputy Commissioner for 
Services and Enforcement. 

Approved March 3, 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on March II, 
2008, 8:45 a.m., and published in the issue of the FelitrlI 
Register for March 12, 2008, 73 ER. 13124) 



Section 168.-Accelerated 
Cost Recovery System 
26 CFR 1.168(i)-3: Treatment of excess deferred 
income tax reserve upon disposition of deregulated 
public utility property. 

T.D.9387 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Application of Normalization 
Accounting Rules to Balances 
of Excess Deferred Income 
Taxes and Accumulated 
Deferred Investment Tax 
Credits of Public Utilities 
Whose Assets Cease to be 
Public Utility Property 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final Regulations. 

SUMMARY: This document contains fi
nal regulations that provide guidance on 
the normalization requirements applica
ble to public utilities that benefit (or have 
benefited) from accelerated depreciation 
methods or from the investment tax credit 
permitted under pre-1991 law. These 
regulations permit a utility whose assets 
cease, whether by disposition, deregu
lation, or otherwise, to be public utility 
property with respect to the utility (dereg
ulated public utility property) to return to 
its ratepayers the normalization reserve 
for excess deferred income taxes (EDFIT) 
with respect to those assets and, in certain 
circumstances, also permit the return of 
part or all of the reserve for accumulated 
deferred investment tax credits (ADITC) 
with respect to those assets. 

DATES: Effective Date: These regulations 
are effective March 20, 2008. 

Applicability Date: For dates of 
applicability, see § 1 .46-6(k)( 4) and 
§ 1.168(i)-3( d) of these regulations. 

FOR FURTHER INFORMATION 
CONTACT: Patrick Kirwan, at (202) 
622-3040 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background and Explanation of 
Provisions 

This document amends the Income Tax 
Regulations (26 CFR Part I) relating to 
the normalization requirements of sections 
168(f)(2) and 168(i)(9) of the Internal 
Revenue Code (Code), section 203(e) 
of the Tax Reform Act of 1986, Public 
Law 99-514 (lOa Stat. 2146), and for
mer section 46(f) of the Code. Proposed 
regulations relating to the normalization 
requirements applicable to electric utili
ties that benefit (or have benefited) from 
accelerated depreciation methods or from 
the investment tax credit permitted under 
pre-1991 law (REG-104385-0 I, 2003-1 
C.B. 634) were published in the Federal 
Register on March 4,2003 (the 2003 pro
posed regulations) and again on December 
21, 2005 (2006-1 C.B. 389, the 2005 
proposed regulations). The preambles of 
both the 2003 proposed regulations and 
the 2005 proposed regulations describe 
the normalization method of accounting 
and the reserves under the normalization 
method for excess deferred federal income 
tax (EDFlT) and accumulated deferred 
investment tax credits (ADITC). 

The 2003 proposed regulations pro
vided that electric utilities whose gener
ation assets become deregulated public 
utility property could continue to flow 
through ED FIT reserves associated with 
those assets without violating the nor
malization requirements. The rate of 
flowthrough was limited to the rate that 
would have been permitted under a nor
malization method of accounting if the 
assets had remained public utility prop
erty. 

The 2003 proposed regulations pro
vided similar rules under which electric 
utilities could continue to flow through 
ADITC reserves associated with gen
eration assets that become deregulated 
public utility property without violating 
the normalization requirements. The 2003 
proposed regulations addressed the treat
ment of these assets under former section 
46(f)(2) (relating to the use of the invest
ment credit to reduce the taxpayer's cost of 
service) but did not address their treatment 
under former section 46(f) (1 ) (relating to 
the use of the investment credit to reduce 
the taxpayer's rate base). The 2003 pro-

posed regulations would have applicd to 
public utility generation property deregu
lated after March 4, 2003. Utilities would 
have been permitted an election to apply 
the proposed rules to generation property 
that was deregulated on or before that date. 

In response to the public comments and 
after further analysis, the 2003 proposed 
regulations were withdrawn and were re
placed by the 2005 proposed regulations. 
The 2005 proposed regulations generally 
retain the rule of the 2003 proposed regu
lations regarding the return of ED FIT re
serves and extend the application of the 
rule to all public utility property. 

The 2005 proposed regulations permit 
flow through of the ADITC reserve with 
respect to deregulated public utility prop
erty to continue after its deregulation only 
to the extent the reduction in cost of ser
vice does not exceed, as a percentage of 
the ADITC with respect to the property 
at the time of deregulation, the percentage 
of the total stranded cost that the taxpayer 
is permitted to recover with respect to the 
property. In addition, the 2005 proposed 
regulations provide that the credit may not 
be flowed through more rapidly than the 
rate at which the taxpayer is permitted to 
recover the stranded cost with respect to 
the property. The 2005 proposed regula
tions provide similar rules for property to 
which former section 46(f)(l) (relating to 
rate base restoration) applies and extend 
the application of the ADITC flowthrough 
rules to all public utility property. 

The 2005 proposed regulations gener
ally apply to any public utility property 
that becomes deregulated public util
ity property after December 21, 2005. 
They do not include an election to ap
ply the regulations retroactively. For 
public utility property that became dereg
ulated public utility property on or be
fore December 21, 2005, the preamble 
of the 2005 proposed regulations states 
that the IRS will follow the holdings set 
forth in the private letter rulings pro
hibiting flowthrough of the EDFIT and 
ADITC reserves associated with an asset 
after the asset's disposition. The 2005 
proposed regulations provide, however, 
that flowthrough will be permitted if 
it is consistent with the 2003 proposed 
regulations and occurs during the period 
beginning on March 5, 2003, and ending 
on the earlier of (1) the last date on which 
the utility's rates are determined under the 
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rate order in effect on December 21,2005, 
or (2) December 21. 2007. 

Written comments were received in re
sponse to the 2005 proposed regulations, 
and a public hearing was held on AprilS, 
2006. Three commentators spoke at the 
public hearing. After consideration of all 
the comments, the 2005 proposed regula
tions are adopted as amended by this Trea
sury decision. In generaL the final regula
tions follow the approach of the 2005 pro
posed regulations. 

A number of commentators suggested 
that the proposed rules should apply on an 
elective basis to public utility property that 
was deregulated prior to March 5, 2003, if 
regulatory proceedings for the deregulated 
public utility property are pending. The 
preamble to the 2005 proposed regulations 
explains that the Secretary's authority 
under section n05(b )(7) to provide for 
retroactive elections should not be exer
cised in a manner that impairs existing 
agreements between utilities and their reg
ulators. Many commentators agreed with 
the objective of not disturbing previously 
settled and finalized agreements and be
lieved that a retroactive election would 
likely result in taxpayers being compelled 
to reopen such agreements. The commen
tators suggested, however, that applying 
the regulations to regulatory proceedings 
that have yet to be finally decided would 
not impair any existing agreement, and 
that the final regulations should permit 
continued tlowthrough of the EDFIT and 
ADITC reserves if no final order or settle
ment agreement prescribing the treatment 
of those reserves after deregulation was 
in effect on December 21, 2005. Other 
commentators suggested that the section 
7805 limitations on retroactivity do not 
apply to these regulations because the 
normalization provisions were enacted be
fore the effective date of those limitations. 
The IRS and Treasury Department agree 
that there is no statutory impediment that 
would prohihit the application of the regu
lations to pre\iously deregulated property. 
Nevertheless, the IRS and Treasury De
partment have concluded that there is no 
compelling argument in this instance for 
frustrating the expectations of taxpayers 
\\'ho emharked upon deregulation of their 
public utility property before the publi
cation of the new rules. Accordingly, the 
fin;.ll regulations do not depart from the 
general practice of applying amendments 
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to the regulations without retroactive ef
fect and retain the prospective effective 
date of the 2005 proposed regulations 
without a retroactive election. The final 
regulations retain the proposed transition 
rule under which tlowthrough is permitted 
if it is consistent with the 2003 proposed 
regulations and occurs during the period 
beginning on March 5, 2003, and ending 
on the earlier of ( I) the last date on which 
the utility's rates are determined under the 
rate order in effect on December 21, 2005, 
or (2) December 21, 2007. 

One commetator suggested that the reg
ulations should provide guidance concern
ing when deregulation occurs. Under the 
regulations, property becomes deregulated 
public utility property when it ceases to be 
public utility property with respect to the 
taxpayer. This depends on the particular 
facts and circumstances and is more appro
priately addressed on a case-by-case basis. 

Some commentators suggested that 
the final regulations should permit 
tlowthrough of ADITC reserves even in 
cases in which ratepayers do not bear the 
cost of the asset giving rise to the credit. 
The comments generally argued that this 
would be consistent with Congressional 
intent to share the benefit of the credit 
between ratepayers and shareholders. The 
IRS and Treasury Department agree that 
the Code provides for such sharing in 
the typical situation in which ratepayers 
ultimately bear the full cost of an asset 
through ratemaking depreciation. On the 
other hand, neither the statutory provi
sion nor the legislative history provides 
any indication that Congress intended for 
ratepayers to share in benefits attributable 
to costs that they do not bear. Accordingly, 
for the reasons set forth in the preamble 
of the 2005 proposed regulations, the final 
regulations retain the proposed rules relat
ing to flowthrough of the ADITC reserve 
and rate base restoration, including the 
rule allowing tlowthrough consistent with 
the 2003 proposed regulations during the 
transition period. 

Commentators suggested that the use of 
terms other than deregulated public utility 
property in the preamble of the 2005 pro
posed regulations implies that a distinction 
exists between property that ceases to be 
public utility property because of deregu
lation and property that ceases to be pub
lic utility property because of a disposition 
or other event. To clarify that this is not 

the case, the term deregulated public utility 
property is the sole term used in the final 
regulations to describe property that ceases 
to be public utility property. 

One commentator questioned whether 
the term deregulated public utility prop
erty includes normal retirements, The final 
regulations clarify that they do not apply to 
ordinary retirements within the meaning of 
section 1.l67(a)-II(d)(3)(ii). 

One commentator suggested that dereg
ulated public utility property should in
clude property that is public utility prop
erty in the hands of a transferee. The 
commentator further suggested that if the 
transferee of public utility property will 
continue the flow through of the trans
feror's EDFIT and ADITC reserves, fur
ther flowthrough by the transferor should 
not be required. The IRS and Treasury 
Department agree with these suggestions. 
Accordingly, the final regulations provide, 
on a prospective basis, that they apply to 
a taxpayer with respect to public utility 
property that ceases to be public utility 
property with respect to the taxpayer. 
Thus, the regulations will apply even if the 
property remains regulated public utility 
property in the hands of a transferee. The 
regulations further provide an exception 
from the generally applicable rule per
mitting transferor tlowthrough when the 
transferee will continue flowthrough of 
the EDFIT reserves. A similar exception 
was not provided for the ADITC reserve 
because transferor flowthrough of that 
reserve does not occur if the transferee, 
rather than the transferor, is recovering the 
cost of the property through ratemaking 
depreciation. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.c. chapter 5) does 
not apply to these regulations and, because 
the regulations do not impose a collection 
of information on small entities, the Reg
ulatory Flexibility Act (5 U.S.c. chapter 
6) does not apply. Therefore, a Regula
tory Flexibility Analysis is not required. 
Pursuant to section 7805(f) of the Code, 
the notice of proposed rulemaking preced-



ing these regulations was submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
its impact on small businesses. 

Drafting Information 

The principal author of the regulations 
is Patrick S. Kirwan, Office of Associate 
Chief Counsel (Passthroughs & Special In
dustries). However, other personnel from 
the IRS and the Treasury Department par
ticipated in the development of the regula
tions. 

* * * * * 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part 1 continues to read, in part, as follows: 

Authority: 26 U.S.C. 7805 * * * 
Par. 2. Section 1.46-6 is amended by 

adding paragraph (k) to read as follows: 

§1.46-6 Limitation in case of certain 
regulated companies. 

* * * * * 
(k) Treatment of accumulated deferred 

investment tax credits upon the dereg
ulation of public utility property-( 1) 
Scope-(i) In general. This paragraph 
(k) provides rules for the application of 
former sections 46(f)(l) and 46(f)(2) of 
the Internal Revenue Code to a taxpayer 
with respect to public utility property that 
ceases, whether by disposition, deregu
lation, or otherwise, to be public utility 
property with respect to the taxpayer and 
that is not described in paragraph (k)(l)(ii) 
of this section (deregulated public utility 
property). 

(ii) Exception. This paragraph (k) 
does not apply to property that ceases 
to be public utility property with respect 
to the taxpayer on account of an ordi
nary retirement within the meaning of 
§ 1.167(a)-II(d)(3)(ii). 

(2) Ratable amount-(i) Restoration 
of rate base reduction. A reduction in 
the taxpayer's rate base on account of 
the credit with respect to public utility 
property that becomes deregulated public 

utility property is restored ratably dur
ing the period after the property becomes 
deregulated public utility property if the 
amount of the reduction remaining to be 
restored does not, at any time during the 
period, exceed the restoration percentage 
of the recoverable stranded cost of the 
property at such time. 

For this purpose-
(A) The stranded cost of the property 

is the cost of the property reduced by the 
amount of such cost that the taxpayer has 
recovered through regulated depreciation 
expense during the period before the prop
erty becomes deregulated public utility 
property; 

(B) The recoverable stranded cost of the 
property at any time is the stranded cost of 
the property that the taxpayer will be per
mitted to recover through rates after such 
time; and 

(C) The restoration percentage for the 
property is determined by dividing the re
duction in rate base remaining to be re
stored with respect to the property immedi
ately before the property becomes deregu
lated public utility property by the stranded 
cost of the property. 

(ii) Cost of service reduction. Reduc
tions in the taxpayer's cost of service on 
account of the credit with respect to pub
lic utility property that becomes deregu
lated public utility property are ratable dur
ing the period after the property becomes 
deregulated public utility property if the 
cumulative amount of the reduction during 
such period does not, at any time during the 
period, exceed the flowthrough percentage 
of the cumulative stranded cost recovery 
for the property at such time. 

For this purpose-
(A) The stranded cost of the property 

is the cost of the property reduced by the 
amount of such cost that the taxpayer has 
recovered through regulated depreciation 
expense during the period before the prop
erty becomes deregulated public utility 
property; 

(B) The cumulative stranded cost re
covery for the property at any time is 
the stranded cost of the property that the 
taxpayer has been permitted to recover 
through rates on or before such time; and 

(C) The flowthrough percentage for 
the property is determined by dividing the 
amount of credit with respect to the prop
erty remaining to be used to reduce cost of 
service immediately before the property 

becomes deregulated public utility prop
erty by the stranded cost of the property. 

(3) Cross reference. See §1.168(i)-(3) 
for rules relating to the treatment of bal
ances of excess deferred income taxes 
when public utility property becomes 
deregulated public utility property. 

(4) Effective/applicability dates-(i) In 
general. Except as provided in paragraph 
(k)( 4 )(ii) of this section. this paragraph (k) 
applies to public utility property that be
comes deregulated public utility property 
with respect to a taxpayer after December 
21,2005. 

(ii) Property that becomes public utility 
property of the transferee. This paragraph 
(k) does not apply to property that becomes 
deregulated public utility property with re
spect to a taxpayer on account of a transfer 
on or before March 20, 2008, if after the 
transfer the property is public utility prop
erty of the transferee. 

(iii) Application of regulation project 
(REG-I04385-01). A reduction in 
the taxpayer's cost of service will be 
treated as ratable if it is consistent with 
the proposed rules in regulation project 
(REG-I04385-0l) (68 FR 10190) March 
4, 2003, and occurs during the period be
ginning on March 5, 2003, and ending on 
the earlier of-

(A) The last date on which the utility's 
rates are determined under the rate order in 
effect on December 21,2005; or 

(B) December 21,2007. 
Par. 3. Section 1.168(i)-3 is added to 

read as follows: 

§1.168(i)-3 Treatment of excess deferred 
income tax reserve upon disposition of 
deregulated public utility property. 

(a) Scope-(l) In general. This sec
tion provides rules for the application of 
section 203( e) of the Tax Reform Act of 
1986, Public Law 99-514 (l00 Stat. 2146) 
to a taxpayer with respect to public util
ity property (within the meaning of section 
1 68(i)(1 0» that ceases, whether by dispo
sition, deregulation, or otherwise, to be 
public utility property with respect to the 
taxpayer and that is not described in para
graph (a)(2) of this section (deregulated 
public utility property). 

(2) Exceptions. This section does not 
apply to the following property: 

(i) Property that ceases to be public util
ity property with respect to the taxpayer on 
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account of an ordinary retirement within 
the meaning of § 1.167(a)-ll (d)(3 )(ii). 

(ii) Property transferred by the taxpayer 
if after the transfer the property is public 
utility property of the transferee and the 
taxpayer's excess tax reserve with respect 
to the property (within the meaning of sec
tion 203( e) of the Tax Reform Act of 1986) 
is treated as an excess tax reserve of the 
transferee with respect to the property. 

(b) Amount of reductiol1. If public util
ity property of a taxpayer becomes dereg
ulated public utility property to which this 
section applies, the reduction in the tax
payer's excess tax reserve permitted under 
section 203(e) of the Tax Reform Act of 
1986 is equal to the amount by which the 
reserve could be reduced under that provi
sion if all such property had remained pub
lic utility property of the taxpayer and the 
taxpayer had continued use of its normal
ization method of accounting with respect 
to such property. 

(c) Cross reference. See §1.46-6(k) for 
rules relating to the treatment of accumu
lated deferred investment tax credits when 
utilities dispose of regulated public utility 
property. 

(d) Effective/applicability dates-( I) In 
general. Except as provided in paragraph 
(d)(2) of this section, this section applies to 
public utility property that becomes dereg
ulated public utility property after Decem
ber 2\. 2005. 

(2) Propern' that hecomes public util
itv property of the tramferee. This section 
does not apply to property that becomes 
deregulated public utility property with re
spect to a taxpayer on account of a transfer 
on or before March 20, 2008, if after the 
transfer the property is public utility prop
erty of the transferee. 

(3) Application (!f regulation project 
( REG-/ 04385-01). A reduction in the 
taxpayer's excess deferred income tax 
reserve will be treated as ratable if it is 
consistent with the proposed rules in reg
ulation project (REG-I04385-0J) (68 FR 
10190) March 4, 2003, and occurs during 
the period beginning on March 5, 2003, 
and ending on the earlier of-

(il The last date on which the utility's 
rates are determined under the rate order 
in effect on December 21. 2005; or 

(ii) December 21. 2007. 
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Linda E. Stiff, 
Acting Deputy Commissioner for 

Services and Enforcement, 

Approved March 6, 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy), 

(Filed by the Office of the Federal Register on March 19, 
2008. 8:45 a.m .. and published in the issue of the Federal 
Register for March 20. 2008. 73 FR. 14934) 

Section 199.-lncome 
Attributable to Domestic 
Production Activities 
26 CFR 1.199-3: Domestic production gross re

ceipts. 

T.D.9384 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Qualified Films Under Section 
199 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains fi
nal regulations involving the deduction for 
income attributable to domestic produc
tion activities under section 199. The final 
regulations revise certain rules and exam
ples relating to the definitions of a quali
fied film produced by the taxpayer under 
section 199(c)(4)(A)(i)(II) and (c)(6) and 
an expanded affiliated group under section 
I 99(d)(4 ). The final regulations affect tax
payers who produce qualified films and 
taxpayers who are members of expanded 
affiliated groups. 

DATES: Effective Date: These regulations 
are effective March 7, 2008. 

Applicability Date: For dates of appli
cability, see § 1.1 99-8(i)(8) and (9). 

FOR FURTHER INFORMATION 
CONTACT: Concerning § 1.1 99-3(k), 
David McDonnell, at (202) 622-3040; 

concerning § 1.199-7, Ken Cohen (202) 
622-7790 (not toll-free numbers), 

SUPPLEMENTARY INFORMATION: 

Background 

This document amends § § 1.199-3(k) 
and 1.199-7 of the Income Tax RegUla
tions (26 CFR Part I). Section I.J 99-3(k) 
relates to the definition of qualified film 
produced by the taxpayer under section 
199(c)(4)(A)(i)(1I) and (c)(6) of the Inter
nal Revenue Code (Code) and §1.199-7 
involves expanded affiliated groups under 
section 199( d)( 4). Section 199 was added 
to the Code by section 102 of the Ameri
can Jobs Creation Act of 2004 (Public Law 
108-357, 118 Stat. 1418), and amended 
by section 403(a) of the Gulf Opportunity 
Zone Act of 2005 (Public Law 109-135, 
119 Stat. 25), section 514 of the Tax In
crease Prevention and Reconciliation Act 
of 2005 (Public Law 109-222, 120 Stat. 

345), and section 401 of the Tax Relief 
and Health Care Act of 2006 (Public Law 
109-432, 120 Stat. 2922). 

On June 7,2007, the IRS and Treasury 
Department published proposed regula
tions under section 199 (REG-I 03842-07, 
2007-28 I.R.B. 79 [72 FR 31478]). The 
proposed regulations revise certain rules 
and examples in T.D. 9263, 2006--25 
LR.B. 1063 [71 FR 31268] relating to 
qualified films produced by the taxpayer 
under section 199(c)(4)(A)(i)(II) and 
(c)(6) and expanded affiliated groups un
der section I 99(d)(4). No comments were 
received responding to the notice of pro
posed rulemaking and no public hearing 
was requested or held. Therefore, the 
proposed regulations are adopted without 
change by this Treasury decision. 

Explanation of Provisions 

General Overview 

Section 199(a)(I) allows a deduction 
equal to 9 percent (3 percent in the case of 
taxable years beginning in 2005 or 2006, 
and 6 percent in the case of taxable years 
beginning in 2007, 2008, or 2009) of the 
lesser of (A) the qualified production ac
tivities income (QPAI) of the taxpayer for 
the taxable year, or (B) taxable income (de
termined without regard to section 199) for 
the taxable year (or, in the case of an indi
vidual. adjusted gross income). 



Section 199(c)(l) defines QPAI for any 
taxable year as an amount equal to the ex
cess (if any) of (A) the taxpayer's domes
tic production gross receipts (DPGR) for 
such taxable year, over (B) the sum of (i) 
the cost of goods sold (CGS) that are al
locable to such receipts; and (ii) other ex
penses, losses, or deductions (other than 
the deduction under section 199) that are 
properly allocable to such receipts. 

Section 199( c)( 4 )(A)(i) provides that 
the term DPGR means the taxpayer's gross 
receipts that are derived from any lease, 
rental, license, sale, exchange, or other 
disposition of (I) qualifying production 
property (QPP) that was manufactured, 
produced, grown, or extracted by the tax
payer in whole or in significant part within 
the United States; (II) any qualified film 
produced by the taxpayer; or (III) electric
ity, natural gas, or potable water produced 
by the taxpayer in the United States. 

Section 199(c)(6) defines a qualified 
film to mean any property described in sec
tion 168(£)(3) if not less than 50 percent 
of the total compensation relating to pro
duction of the property is compensation 
for services performed in the United States 
by actors, production personnel, directors, 
and producers. The term does not include 
property with respect to which records are 
required to be maintained under 18 U.S.C. 
2257 (generally, films, videotapes, or other 
matter that depict actual sexually explicit 
conduct and are produced in whole or in 
part with materials that have been mailed 
or shipped in interstate or foreign com
merce, or are shipped or transported or are 
intended for shipment or transportation in 
interstate or foreign commerce). 

Section 199( d)( 4 )(A) provides that all 
members of an expanded affiliated group 
(EAG) are treated as a single corporation 
for purposes of section 199. Under sec
tion 199(d)(4)(B), an EAG is an affiliated 
group as defined in section 1504(a), deter
mined by substituting "more than 50 per
cent" for "at least 80 percent" each place 
it appears and without regard to section 
1504(b)(2) and (4). 

QuaLified Film Produced by the Taxpayer 

Under section 199(c)(4)(A)(i)(II), a 
taxpayer's gross receipts qualify as DPGR 
if the receipts are derived from any lease, 
rental, license, sale, exchange, or other 
disposition of any qualified film (as de-

fined in section 199( c)( 6» produced by 
the taxpayer. A film must be both a "qual
ified film" under section 199(c)(6) and 
"produced by the taxpayer" under section 
199(c)(4)(A)(i)(Il) in order for the gross 
receipts to qualify as DPGR. However, as 
discussed in the preamble to the proposed 
regulations published on June 7, 2007 (72 
FR 31478), the "by the taxpayer" compen
sation fraction in §1.l99-3(k)(5) in T.D. 
9263 (71 FR 31268) may have resulted in 
a film that was produced entirely within 
the United States as not qualifying under 
section 199(c)(6) if less than 50 percent of 
the total compensation relating to produc
tion was paid "by the taxpayer." 

This Treasury decision revises the 
"by the taxpayer" compensation 
fraction in §1.199-3(k)(5) in T.D. 9263 
(71 FR 31268) for determining the 
not-less-than-50-percent-of-the-total-com-
pensation requirement under 
§ 1.199-3(k)( I). Under the revised 
fraction in §1.199-3(k)(5), the numerator 
of the revised fraction is the compensation 
for services performed in the United 
States and the denominator is the total 
compensation for services regardless 
of where the production activities are 
performed. The revised fraction 
essentially compares (in the numerator) 
the sum of the compensation for services 
paid by the taxpayer for services 
performed in the United States and the 
compensation for services paid by others 
for services performed in the United 
States to (in the denominator) the sum of 
the total compensation for services paid 
by the taxpayer for services and the total 
compensation for services paid by others 
for services regardless of location. 

Under § 1.199-3(k)( 6), a film that is a 
qualified film under §1.l99-3(k)(l) will 
be treated as "produced by the taxpayer" 
for purposes of section 199(c)(4)(A)(i)(II) 
if the production activity performed by the 
taxpayer is substantial in nature within the 
meaning of § 1.199-3(g)(2). Thus, a qual
ified film will be treated as produced by 
the taxpayer if the production of the qual
ified film by the taxpayer is substantial in 
nature taking into account all of the facts 
and circumstances, including the relative 
value added by, and relative cost of, the 
taxpayer's production activity, the nature 
of the qualified film, and the nature of the 
production activity that the taxpayer per
forms. 

The revised fraction in § 1.199-3(k)(5) 
follows the statutory language in section 
199( c)( 6) by referencing all compensation 
for services related to the production as 
opposed to the more limited "by the tax
payer" compensation fraction in T.D. 9263 
(71 FR 31268). Because taxpayers may 
have difficulty obtaining information re
lated to the compensation paid by others, 
this Treasury decision provides a safe har
bor in § 1.199-3(k)(7) that treats a film as 
a qualified film if not less than 50 percent 
of the total compensation for services paid 
by the taxpayer is compensation for ser
vices performed in the United States. The 
safe harbor further provides that a quali
fied film will be treated as produced by the 
taxpayer if the taxpayer satisfies the safe 
harbor in § 1.199-3(g)(3) with respect to 
the qualified film, which requires that the 
direct labor and overhead costs incurred 
by the taxpayer to produce the qualified 
film within the United States account for 
20 percent or more of the total costs of the 
film. Thus, a taxpayer will be treated as 
having produced a qualified film if, in con
nection with the qualified film, the direct 
labor and overhead of the taxpayer to pro
duce the qualified film within the United 
States account for 20 percent or more of 
the taxpayer's CGS of the qualified film, 
or in a transaction without CGS (for exam
ple, a lease, rental, or license) account for 
20 percent or more of the taxpayer's "un
adjusted depreciable basis" (as defined in 
§ 1.199-3(g)(3)(ii» in the qualified film. 

Expanded Affiliated Groups 

As discussed in the preamble to the 
proposed regulations published on June 
7,2007 (72 FR 31478), §1.199-7(e), Ex
ample 10, in T.D. 9263 (71 FR 31268) 
misapplies § 1.1502-13 of the consoli
dated return regulations. Accordingly, 
§1.199-7(e), Example 10, has been re
vised to correctly apply the consolidated 
return regulations. In addition, as also 
discussed in the preamble to the proposed 
regulations published on June 7, 2007 (72 
FR 31478). the section 199 closing of the 
books method under § 1.199-7(£)(1 )(ii) in 
T.D. 9263 (71 FR 31268) could have cre
ated a larger section 199 deduction than 
is warranted. Accordingly, this Treasury 
decision removes the section 199 closing 
of the books method and revises the Ex-
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ample in § 1.199-7(g)(3) to apply the pro 
rata allocation method. 

Effective/Applicability Dates 

Sections 1.199-3(k) and 1.1 99-7(e). 
Example 10, (f)(l), and (g)(3) are applica
ble to taxable years beginning on or after 
March 7, 2008. A taxpayer may apply 
§§1.199-3(k) and 1.199-7(e), Example 

10. to taxable years beginning after De
cember 31, 2004. and before March 7. 
2008. However, for taxable years begin
ning before June 1, 2006, a taxpayer may 
rely on § 1.199-3(k) only if the taxpayer 
does not apply Notice 2005-14, 2005-1 
C.B. 498 (see §601.601(d)(2)(ii)(b», or 
REG-I05847-05, 2005-2 C.B. 987 (see 
§601.601(d)(2)(ii)(b», to the taxable year. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.s.c. chapter 5) does 
not apply to this regulation, and because 
the regulation does not impose a collection 
of information on small entities, the Regu
latory Flexibility Act (5 U.S.c. chapter 6) 
does not apply. Pursuant to section 7805(f) 
of the Internal Revenue Code, the notice of 
proposed rulemaking preceding this regu
lation was submitted to the Chief Counsel 
for Advocacy of the Small Business Ad
ministration for comment on its impact on 
small business. 

Drafting Information 

The principal author of these regula
tions is David H. McDonnell, Office of the 
Associate Chief Counsel (Passthroughs 
and Special Industries), IRS. However, 
other personnel from the IRS and Treasury 
Department participated in their develop
ment. 

* * * * * 

Adoption of Amendments to the 
Regulations 

Accordingly. 26 CFR part I is amended 
as follows: 

794 2008-1 C.B. 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part I continues to read, in part, as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section \.199--0 is amended by: 
1. Revising the entries for 

§ 1.1 99-3(k)(6) and (7). 
2. Adding new entries for 

§§ 1.199-3(k)(7)(i) and (ii); (8), (9), and 
(10); and 1.199-8(i)(8) and (9). 

3. Removing the entries for 
§ 1.1 99-7(f)(l lei), (ii), and (iii). 

The additions and revisions read as fol
lows: 

§ 1.199-0 Table of contents. 

* * * * * 

~ 1.199-3 Domestic production gross 
receipts. 

* * * * * 
(k) * * * 
(6) Produced by the taxpayer. 
(7) Qualified film produced by the tax-

payer - safe harbor. 
(i) Safe harbor. 
(ii) Determination of 50 percent. 
(8) Production pursuant to a contract. 
(9) Exception. 
(10) Examples. 

* * * * * 

§1.199-8 Other rules. 

* * * * * 
(i) * * * 
(8) Qualified film produced by the tax

payer. 
(9) Expanded affiliated groups. 

* * * * * 
Par. 3. Section 1.199-3 is amended by: 
I. Revising paragraphs (k)(l), (k)( 4), 

and (k)(5). 
2. Redesignating paragraph (k)(6) as 

(k)(9). 
3. Redesignating paragraph (k)(7) as 

(k)(i 0). 

4. Adding new paragaphs (k)(6), (k)(7), 
and (k)(8). 

5. Revising Example 6 of newly redes
ignated paragraph (k)(lO). 

The revisions and additions read as fol
lows: 

§1.199-3 Domestic production gross 

receipts. 

* * * * * 
(k) Definition of qualified film-(I) In 

general. The term qualified film means 
any motion picture film or video tape un
der section 168(t)(3), or live or delayed 
television programming (film), if nor less 
than 50 percent of the total compensation 
relating to the production of such film is 
compensation for services perfonned in 
the United States by actors, production 
personnel, directors, and producers. For 
purposes of this paragraph (k), the tenn 
actors includes players, newscasters, or 
any other persons who are compensated 
for their performance or appearance in a 
film. For purposes of this paragraph (k). 

the term production personnel includes 
writers, choreographers and composers 
who are compensated for providing ser
vices during the production of a film, 
as well as casting agents, camera opera
tors, set designers, lighting technicians, 
make-up artists, and other persons who are 
compensated for providing services that 
are directly related to the production of 
the film. Except as provided in paragraph 
(k)(2) of this section, the definition of a 
qualified film does not include tangible 
personal property embodying the qualified 
film, such as DVDs or videocassettes. 

* * * * * 
(4) Compensation for services. For 

purposes of this paragraph (k), the term 
compensation for services means all pay
ments for services performed by actors, 
production personnel, directors, and pro
ducers relating to the production of the 
film, including participations and resid
uals. Payments for services include all 
elements of compensation as provided for 
in §1.263A-1(e)(2)(i)(B) and (3)(ii)(D). 
Compensation for services is not limited 
to W-2 wages and includes compensation 
paid to independent contractors. In the 
case of a taxpayer that uses the income 
forecast method of section 167(g) and cap
italizes participations and residuals into 
the adjusted basis of the qualified film, 
the taxpayer must use the same estimate 
of participations and residuals in deter
mining compensation for services. In the 
case of a taxpayer that excludes partici
pations and residuals from the adjusted 
basis of the qualified film under section 
167(g)(7)(D)(i), the taxpayer must use 



the amount expected to be paid as partic
ipations and residuals based on the total 
forecasted income used in determining in
come forecast depreciation in determining 
compensation for services. 

(5) Determination of 50 percent. 
The not-Iess-than-50-percent-of-the-to
tal-compensation requirement under para
graph (k)(l) of this section is calculated 
using a fraction. The numerator of the 
fraction is the compensation for services 
performed in the United States and the 
denominator is the total compensation for 
services regardless of where the produc
tion activities are performed. A taxpayer 
may use any reasonable method that is 
satisfactory to the Secretary based on all 
of the facts and circumstances, includ
ing all historic information available, to 
determine the compensation for services 
performed in the United States and the 
total compensation for services regardless 
of where the production activities are per
formed. Among the factors to be consid
ered in determining whether a taxpayer's 
method of allocating compensation is rea
sonable is whether the taxpayer uses that 
method consistently from one taxable year 
to another. 

(6) Produced by the taxpayer. A qual
ified film will be treated as produced 
by the taxpayer for purposes of section 
J99(c)(4)(A)(i)(II) if the production activ
ity performed by the taxpayer is substantial 
in nature within the meaning of paragraph 
(g)(2) of this section. The special rules of 
paragraph (g)( 4) of this section regarding 
a contract with an unrelated person and 
aggregation apply in determining whether 
the taxpayer's production activity is sub
stantial in nature. Paragraphs (g)(2) and 
(4) of this section are applied by substi
tuting the term qualified film for QPP and 
disregarding the requirement that the pro
duction activity must be within the United 
States. The production activity of the tax
payer must consist of more than the minor 
or immaterial combination or assembly of 
two or more components of a film. For 
purposes of paragraph (g)(2) of this sec
tion, the relative value added by affixing 
trademarks or trade names as defined in 
§1.197-2(b)(10)(i) will be treated as zero. 

(7) Qualified film produced by the 
taxpayer - safe harbor. A film will be 
treated as a qualified film under paragraph 
(k)(1) of this section and produced by the 
taxpayer under paragraph (k)(6) of this 

section (qualified film produced by the 
taxpayer) if the taxpayer meets the re
quirements of paragraphs (k)(7)(i) and (ii) 
of this section. A taxpayer that chooses 
to use this safe harbor must apply all the 
provisions of this paragraph (k)(7). 

(i) Safe harbor. A film will be treated as 
a qualified film produced by the taxpayer 
if not less than 50 percent of the total com
pensation for services paid by the taxpayer 
is compensation for services performed in 
the United States and the taxpayer satis
fies the safe harbor in paragraph (g)(3) of 
this section. The special rules of paragraph 
(g)( 4) of this section regarding a contract 
with an unrelated person and aggregation 
apply in determining whether the taxpayer 
satisfies paragraph (g)(3) of this section. 
Paragraphs (g)(3) and (4) of this section 
are applied by substituting the term qual
ified film for QPP but not disregarding the 
requirement that the direct labor and over
head of the taxpayer to produce the quali
fied film must be within the United States. 
Paragraph (g)(3 )(ii)(A) of this section in
cludes any election under section 181. 

(ii) Determination of 50 percent. 
The not-Iess-than-50-percent-of-the-to
tal-compensation requirement under para
graph (k)(7)(i) of this section is calcu
lated using a fraction. The numerator of 
the fraction is the compensation for ser
vices paid by the taxpayer for services 
performed in the United States and the 
denominator is the total compensation for 
services paid by the taxpayer regardless 
of where the production activities are per
formed. For purposes of this paragraph 
(k)(7)(ii), the term paid by the taxpayer 
includes amounts that are treated as paid 
by the taxpayer under paragraph (g)(4) 
of this section. A taxpayer may use any 
reasonable method that is satisfactory to 
the Secretary based on all of the facts and 
circumstances, including all historic infor
mation available, to determine the com
pensation for services paid by the taxpayer 
for services performed in the United States 
and the total compensation for services 
paid by the taxpayer regardless of where 
the production activities are performed. 
Among the factors to be considered in 
determining whether a taxpayer's method 
of allocating compensation is reasonable 
is whether the taxpayer uses that method 
consistently from one taxable year to an
other. 

(8) Production pursuant to a contract. 
With the exception of the rules applicable 
to an expanded affiliated group (EAG) un
der § 1.199-7 and EAG partnerships under 
§ 1.199-3(i)(8), only one taxpayer may 
claim the deduction under § 1.199-1 (a) 
with respect to any activity related to the 
production of a qualified film performed 
in connection with the same qualified film. 
If one taxpayer performs a production ac
tivity pursuant to a contract with another 
party, then only the taxpayer that has the 
benefits and burdens of ownership of the 
qualified film under Federal income tax 
principles during the period in which the 
production activity occurs is treated as 
engaging in the production activity. 

* * * * * 
(10) * * * 
Example 6. X creates a television program in 

the United States that includes scenes from films li
censed by X from unrelated persons Y and Z. Assume 
that Y and Z produced the films licensed by X. The 
not-less-than-50-percent-of-the-total-compensation 
requirement under paragraph (k)(I) of this section 
is determined by reference to all compensation for 
services paid in the production of the television pro
gram, including the films licensed by X from Y and 
Z, and is calculated using a fraction as described in 
paragraph (k)(5) of this section. The numerator of the 
fraction is the compensation for services perlormed 
in the United States and the denominator is the total 
compensation for services regardless of where the 
production activities are perlormed. However, for 
purposes of calculating the denominator, in deter
mining the total compensation paid by Y and Z, X 
need only include the total compensation paid by Y 
and Z to actors, production personnel, directors, and 
producers for the production of the scenes used by X 
in creating its television program. 

* * * * * 
Par. 4. Section 1.199-7 is amended by: 
1. Revising Example lOaf paragraph 

(e). 

2. Revising paragraphs (f)( I) and 
(g)(3 ). 

The revisions read as follows: 

§1.199-7 Expanded affiliated groups. 

* * * * * 
(e) * * * 
Example 10. (i) Facts. Corporation P owns all 

of the stock of Corporations Sand B. P, S. and B file 
a consolidated Federal income tax return on a calen
dar year basis. P, S, and B each uses the section 861 
method for allocating and apportioning their deduc
tions. In 2010, S MPGE QPP in the United States at 
acost of $1.000. On November 30,2010, S sells the 
QPP to B for $2,500. On February 28, 20 II, P sells 
60% of the stock of B to X, an unrelated person. On 
June 30, 2011. 8 sells the QPP to U, another unre
lated person, for $3,000. 
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(ii) Consolidated group's 2010 QPA1. Because S 

and B are members of a consolidated group in 2010, 

pun,uant to §1.l99-7(d)(l) and §1.I502-13, neither 

S's $1,500 of gain on the sale of QPP to B nor S's 

$2.500 gross receipts from the sale are taken rnto ac

count in 20 I O. Accordingly, neither S nor B has QPAI 
in 2010. 

(iii) CO/lSolidaled group's 2011 QPAI. B becomes 

a nonmember of the consolidated group at the end of 

the day on February 28. 20 II. the date on which P 

sells 60'1( of the B stock to X. Under * 1.199-7(dH I) 

and § 1.1502-13(d). S takes the intercompany trans

action into account immediately before B becomes 

a nonmember of the consolidated group. Pursuant 

to §I.IS02-13(d)(l )(ii)(A)(/). because the QPP is 

m"ned by B. a nonmember of the consolidated group 

immediately after S\ gain is taken into account. B is 

treated as selling the QPP to a nonmember for $2,SOO, 

B's adjusted basis in the property. immediately be

fore B becomes a nonmember of the consolidated 

group. Accordingly. immediately before B becomes 

a nonmember of the consolidated group. S takes into 

account $1.500 of QPAI (S's $2.500 DPGR received 

from B - S's $1.000 cost of MPGE the QPPj. 

(iv) B',\" 2011 QPAI. Pursuant to 

§l.lS02-13(d)(2)(i)(B). the attributes of B's 

corresponding item, that is, its sale of the QPP to 

U. are determrned as if the S division (but not the 

B division) were tram,ferred by the P. S. and B 

consolidated group (treated as a single corporation) 

to an unrelated person. Thus. S's activities in MPGE 

the QPP before the intercompany sale of the QPP to 

B continue to affect the attributes of B's sale of the 

QPP. As such, B is treated as having MPGE the QPP. 
Accordingly. upon its sale of the QPP, B has $500 of 

QPAI (B's $3,000 DPGR received from U minus B's 
$2,500 cost of MPGE the QPP). 

* * * * * 
(f) Allocation of income and loss by a 

corporation that is a member of the ex
panded affiliated group for onlv a portion 
of the vear~(l) In general. A corporation 
that becomes or ceases to be a member of 
an EAG during its taxable year must allo
cate its taxable income or loss, QPAI, and 
W-2 wages between the portion of the tax
able year that it is a member of the EAG 
and the portion of the taxable year that it 
is not a member of the EAG. This alloca
tion of items is made by using the pro rata 
allocation method described in this para
graph (f)( I). Under the pro rata allocation 
method. an equal portion of a corporation's 
taxable income or loss, QPAI, and W-2 
wages for the taxable year is assigned to 
each day of the corporation's taxable year. 
Those items assigned to those days that the 
corporation was a member of the EAG are 
then aggregated. 

* * * * * 
(g) '" * * 
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(3) Example. The following example 

illustrates the application of paragraphs (t) 

and (g) of this section: 
Example. (i) Facrs. Corporations X and Y. calen

dar year corporations, are members of the same EAG 

for the entire :!O I 0 taxable year. Corporation Z. also a 

calendar year corporation, is a member of the EAG of 

which X and Yare members for the first half of 20 I 0 

and not a member of any EAG for the second half of 

20 10. During the 20 I 0 taxable year. neither X, Y, nor 

Z joins in the filing of a consolidated Federal income 

tax return. A~sume that X, Y. and Z each has W-2 

wages in excess of the section 199(b) wage limita

tion for all relevant periods. In 2010. X has taxable 

income of $2.000 and QPAI of $600, Y has a taxable 

loss of $400 and QPAI of ($200). and Z has taxable 

income of $1.400 and QPAI of $2,400. 
(ii) A,wlysis. Pursuant to the pro rara allocation 

method, $700 ofZ's 2010 taxable income and $1,200 

of Z's 20 I 0 QPAI arc allocated to the first half of the 

2010 taxable year (the period in which Z is a member 

of the EAG) and 5700 ofZ's 2010 taxable income and 

$1,200 of Z's 2010 QPAI are allocated to the second 

half of the 2010 taxable year (the period in which Z 

is not a member of any EAG). Accordingly, in 2010, 

the EAG has taxable income of $2.300 (X's $2,000 + 
Y's ($400) + Ts $700) and QPAI of$I,600 (X's $600 

+ Y's ($200) + Z's $1,200). The EAG's section 199 

deduction for 20 lOis therefore $144 (9% of the lesser 

of the EAG's $2.300 of taxable income or $1,600 of 
QPAI). Pursuant to §1.199-7(c\(\). this $144 deduc

tion is allocated to X, Y. and Z in proportion to their 
respective QPAI. Accordingly, X is allocated $48 of 

the EAG's section 199 deduction, Y is allocated $0 of 

the EAG's section 199 deduction, and Z is allocated 

$96 of the EAG':, section 199 deduction. For the sec
ond half of 2010, Z has taxable income of $700 and 

QPAI of $1.200. Therefore. for the second half of 
20 I O. Z has a section 199 deduction of $63 (9% of 
the lesser of its $700 taxable income or $1,200 QPAI 

for the second half of 2010). Accordingly, X's 2010 
section 199 deduction is $48, y's 2010 section 199 

deduction is $0, and Z's 2010 section 199 deduction 
is $159. the sum of the $96 section 199 deduction of 

the EAG allocated to Z for the first half of 2010 and 
Z's $63 section 199 deduction for the second half of 
2010. 

* * * * * 
Par. 5. Section 1.199-8 is amended by: 
I. Adding two sentences at the end of 

paragraph (a). 
2. Adding new paragraphs (i)(8) and 

(i)(9). 

The revisions and additions read as fol
lows: 

~1.199-8 Other rules. 

(a) In general. * * * For purposes of 
§ § L\99-1 through 1.I99-9, use of terms 
such as payment, paid, incurred, or paid 
or incurred is not intended to provide any 
specific rule based upon the use of one 
term versus another. In general, the use 
of the term payment, paid, incurred, or 

paid or incurred is intended to convey the 
appropriate standard under the taxpayer's 
method of accounting. 

* * * * * 
(i) * * * 
(8) Qualified film prodllced bv the tax

payer. Section 1.199-3(k) is applicable 
to taxable years beginning on or after 

March 7, 2008. A taxpayer may apply 
§ 1.199-3(k) to taxable years beginning af
ter December 31, 2004, and before March 
7,2008. However, for taxable years begin
ning before June I, 2006, a taxpayer may 
rely on §1.199-3(k) only if the taxpayer 
does not apply Notice 2005-14, 2005-1 
C.B. 498 (see §601.601(d)(2)(ii)(b) of this 
chapter), or REG-105847-05, 2005-2 
C.B. 987 (see §601.601 (d)(2)(ii)(b) of this 
chapter), to the taxable year. 

(9) Expanded affiliated groups, Section 
1.199-7(e), Example 10, (f)(I), and (g)(3) 
are applicable to taxable years beginning 
on or after March 7, 2008. A taxpayer may 
apply § 1.I99-7(e), Example 10, to taxable 
years beginning after December 31, 2004, 
and before March 7,2008. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved March 3, 2008, 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

<Filed by the Office of the Federal Register on March 6. 2008, 
8:45 a.m .. and published in the issue of the Fedeml Regi,ter 
for March 7. 2008, 73 F.R. 12268) 

Section 2036.-Transfers 
With Retained Life Estate 
26 CFR 20.2036-1: Transfers with retained life es· 
late. 

(Also § 2038; 20.2038-1.) 

Substitution power. This ruling pro
vides guidance regarding whether the cor
pus of an inter vivos trust is includible 
in the grantor's gross estate under section 
2036 or 2038 of the Code if the grantor 
retained the power, exercisable in a non
fiduciary capacity, to acquire property held 
in the trust by substituting other property 
of equivalent value. The ruling provides 
that, for estate tax purposes, the substitu
tion power will not, by itself, cause the 
value of the trust corpus to be includible 



in the grantor's gross estate, provided the 
trustee has a fiduciary obligation (under 10-
cal law) to ensure the grantor's compliance 
with the terms of this power by satisfying 
itself that the properties acquired and sub
stituted by the grantor are in fact of equiv
alent value and further provided that the 
substitution power cannot be exercised in 
a manner that can shift benefits among the 
trust beneficiaries. 

Rev. Rul. 2008-22 

ISSUE 

Is the corpus of an inter vivos trust in
cludible in the grantor's gross estate un
der § 2036 or 2038 of the Internal Revenue 
Code if the grantor retained the power, ex
ercisable in a nonfiduciary capacity, to ac
quire property held in the trust by substi
tuting other property of equivalent value? 

FACTS 

In Year 1, D, a United States citizen, 
established and funded Trust. Trust is an 
irrevocable inter vivos trust for the ben
efit of D's descendants. T is the trustee 
of Trust, and D is prohibited from serving 
as trustee under the terms of Trust. The 
governing instrument provides that D has 
the power, exercisable at any time, to ac
quire any property held in Trust by substi
tuting other property of equivalent value. 
The power is exercisable by D in a non
fiduciary capacity, without the approval or 
consent of any person acting in a fiduciary 
capacity. To exercise the power of substi
tution, D must certify in writing that the 
substituted property and the trust property 
for which it is substituted are of equiva
lent value. In addition, under local law, T 
has a fiduciary obligation to ensure that the 
properties being exchanged are of equiva
lent value. Under local law, if a trust has 
two or more beneficiaries, the trustee has 
a duty to act impartially in investing and 
managing the trust assets, taking into ac
count any differing interests of the benefi
ciaries. Further, under local law and with
out restriction in the trust instrument, T 
has the discretionary power to acquire, in
vest, reinvest, exchange, sell, convey, con
trol, divide, partition, and manage the trust 
property in accordance with the standards 
provided by law. 

D dies in Year 2. 

LAW AND ANALYSIS 

Section 2036(a) provides that the value 
of the gross estate shall include the value 
of all property to the extent of any interest 
therein of which the decedent has at any 
time made a transfer (except in the case 
of a bona fide sale for an adequate and 
full consideration in money or money's 
worth), by trust or otherwise, under which 
the decedent has retained for life or for any 
period not ascertainable without reference 
to the decedent's death or for any period 
that does not in fact end before the dece
dent's death, (1) the possession or enjoy
ment of, or the right to the income from, 
the property, or (2) the right, either alone 
or in conjunction with any person, to desig
nate the persons who shall possess or enjoy 
the property or the income from the prop
erty. 

Section 2038(a)(1) provides that the 
value of the gross estate includes the value 
of all property to the extent of any interest 
therein of which the decedent has at any 
time made a transfer (except in the case 
of a bona fide sale for an adequate and 
full consideration in money or money's 
worth), by trust or otherwise, where the 
enjoyment thereof was subject at the date 
of the decedent's death to any change 
through the exercise of a power (in what
ever capacity exercisable) by the decedent 
alone or by the decedent in conjunction 
with any other person to alter, amend, 
revoke, or terminate, or where any such 
power is relinquished during the 3-year 
period ending on the date of the decedent's 
death. 

In Estate of Jordahl v. Commissioner, 
65 T.c. 92 (1975), acq. in result, 1977-2 
C.B. 1, the decedent created an inter vivos 
trust. Under the terms of the trust, the 
decedent reserved the power to substitute 
other securities or property for those held 
in trust, provided the substituted property 
was equal in value to the property replaced. 
After the decedent's death, the Service ar
gued that the trust assets were includible 
in the decedent's gross estate under § 2038 
because the decedent's power to substitute 
assets of equal value could be exercised 
to alter the beneficial interests in the trust. 
The court determined, however, that be
cause the decedent was bound by fiduciary 
standards and was therefore accountable 
in equity to the succeeding income ben
eficiary and remaindermen, the decedent 

could not exercise the power to deplete the 
trust or to shift trust benefits among the 
beneficiaries. Accordingly, the court held 
that the substitution power was not a power 
to alter, amend, or revoke the trust within 
the meaning of § 2038. 

In general, a trustee has a fiduciary duty 
to the trust and its beneficiaries. As a re
sult, the trustee is held to a high standard of 
conduct with respect to the administration 
of the trust. A trustee is under a duty to 
the beneficiaries of the trust to administer 
the trust solely in the interest of the benefi
ciaries. The trustee must act fairly, justly, 
honestly, in the utmost good faith, and with 
sound judgment and prudence. 90A C.l.S. 
Trusts § 323 (2007). The trustee is also 
subject to a duty of impartiality that re
quires the trustee to take into account the 
interests of all the beneficiaries for whom 
the trustee is acting. Restatement (Third) 
of Trusts §§ 183 and 232 (2007); 76 Am. 
lur. 2d Trusts § 434 (2008). A trustee 
must administer the trust solely in the inter
ests of the beneficiaries. Generally, a sale, 
encumbrance, or other transaction involv
ing the investment or management of trust 
property entered into by the trustee for the 
trustee's own personal account or which is 
otherwise affected by a conflict between 
the trustee's fiduciary and personal inter
ests may be voidable by a beneficiary af
fected by the transaction. Uniform Trust 
Code § 802 (2005). If a trust has two or 
more beneficiaries, the trustee must act im
partially in investing, managing, and dis
tributing the trust property, giving due re
gard to the beneficiaries' respective inter
ests. Uniform Trust Code § 803 (2005). 
See also, Sallee v. Fort Knox National 
Bank. et. at., 286 F.3d 878, 891 (6th Cir. 
2002) (distinguishing between a duty of 
good faith and fair dealing, requiring par
ties to "deal fairly" with one another, and 
the more onerous fiduciary duty that re
quires a party to place the interest of the 
other party before one's own interests). 

In situations where the grantor of a trust 
holds a non fiduciary power to replace trust 
assets with assets of equivalent value, the 
trustee has a duty to ensure that the value 
of the assets being replaced is equivalent 
to the value of the assets being substi
tuted. If the trustee knows or has reason 
to believe that the exercise of the substi
tution power does not satisfy the terms of 
the trust instrument because the assets be
ing substituted have a lesser value than the 
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trust assets being replaced, the trustee has 
a fiduciary duty to prevent the exercise 
of the power. See Restatement (Third) of 
Trusts § 75 (2007) and Uniform Trust Code 
§§ 801 and 802 (2005). 

In the instant case, unlike the situation 
presented in Estate of Jordahl, the trust in
strument expressly prohibits D from serv
ing as trustee and states that D's power 
to substitute assets of equivalent value is 
held in a nonfiduciary capacity. Thus, D 
is not subject to the rigorous standards at
tendant to a power held in a fiduciary ca
pacity. However, under the terms of the 
trust. the assets D transfers into the trust 
must be equivalent in value to the assets D 
receives in exchange. In addition, T has 
a fiduciary Obligation to ensure that the 
assets exchanged are of equivalent value. 
Thus, D cannot exercise the power to sub
stitute assets in a manner that will reduce 
the value of the trust corpus or increase D's 
net worth. Further, in view of Ts abil
ity to reinvest the assets and Ts duty of 
impartiality regarding the trust beneficia
ries, T must prevent any shifting of ben
efits between or among the beneficiaries 
that could otherwise result from a substitu
tion of property by D. Under these circum
stances, D's retained power will not cause 
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the value of the trust corpus to be included 
in D's gross estate under § 2036 or 2038. 

HOLDING 

A grantor" s retained power, exercis
able in a nonfiduciary capacity, to acquire 
property held in trust by substituting prop
erty of equivalent value will not. by itself. 
cause the value of the trust corpus to be in
cludible in the grantor's gross estate under 
§ 2036 or 2038, provided the trustee has a 
fiduciary obligation (under local law or the 
trust instrument) to ensure the grantor's 
compliance with the terms of this power 
by satisfying itself that the properties ac
quired and substituted by the grantor are 
in fact of equivalent value, and further 
provided that the substitution power can
not be exercised in a manner that can shift 
benefits among the trust beneficiaries. A 
substitution power cannot be exercised in 
a manner that can shift benefits if: (a) the 
trustee has both the power (under local 
law or the trust instrument) to reinvest the 
trust corpus and a duty of impartiality with 
respect to the trust beneficiaries; or (b) 
the nature of the trust's investments or the 
level of income produced by any or all of 
the trust's investments does not impact the 

respective interests of the benefiCiaries, 
such as when the trust is administered as a 
unitrust (under local law or the trust instru. 
ment) or when distributions from the trust 
are limited to discretionary distribUtions 
of principal and income. 

DRAFTING INFORMATION 

The principal author of this revenue rul. 
ing is Mayer Samuels of the Office of the 
Associate Chief Counsel (Passthroughs 
and Special Industries). For further in. 
formation regarding this revenue ruling, 
contact Mr. Samuels at (202) 622-3090 
(not a toll-free call). 

Section 2038.-Revocable 
Transfers 
26 CFR 20.2038-1: Revocable transfers. 

Is the corpus of an inter l"il"Os trust includible in 
the grantor's gross estate under section 2036 or 2038 
of the Internal Revenue Code if the grantor retained 
the power, exercisable in a nonfiduciary capacity, to 
acquire property held in the trust by substituting other 
property of equivalent value. See Rev. Rul. 2008·22. 
page 796. 



Part III. Administrative, Procedural, and Miscellaneous 
Nonconventional Source Fuel 
Credit, Section 45K Inflation 
Adjustment Factor, and 
Section 45K Reference Price 

Notice 2008-44 

SECTION 1. PURPOSE 

This notice publishes the nonconven
tional source fuel credit, inflation adjust
ment factor, and reference price under 
§ 45K of the Internal Revenue Code for 
calendar year 2007. These are used to de
termine the credit allowable under § 45K 
for fuel produced from a nonconventional 
source. The calendar year 2007 infla
tion-adjusted credit applies to the sales of 
barrel-of-oil equivalent of qualified fuels 
sold by a taxpayer to an unrelated person 
during the 2007 calendar year, the domes
tic production of which is attributable to 
the taxpayer. 

SECTION 2. BACKGROUND 

Section 45K(a) provides for a credit 
for producing fuel from a nonconventional 
source, measured in barrel-of-oil equiva
lent of qualified fuels, the production of 
which is attributable to the taxpayer and is 
sold by the taxpayer to an unrelated per
son during the tax year. The credit is equal 
to the product of $3.00 and the appropriate 
inflation adjustment factor. 

Section 45K(b)(1) and (2) provides for 
a phase-out of the credit. The credit al
lowable under § 45K(a) must be reduced 
by an amount which bears the same ratio 
to the amount of the credit (determined 
without regard to § 45K(b)(l» as the 
amount by which the reference price for 
the calendar year in which the sale occurs 
exceeds $23.50 bears to $6.00. The $3.00 
in § 45K(a) and the $23.50 and $6.00 each 
must be adjusted by multiplying these 
amounts by the appropriate inflation ad
justment factor. 

Section 45K(c)(1), in part, defines the 
term "qualified fuels" to include gas pro
duced from biomass and liquid, gaseous, 
or solid synthetic fuels produced from coal 
(including lignite), including such fuels 
when used as feedstocks. 

Section 45K(d)(l) provides that the 
credit applies only to sales of qualified 

fuels the production of which is within 
the United States (within the meaning of 
§ 638(1» or a possession of the United 
States (within the meaning of § 638(2». 

Section 45K(d)(2)(A) requires that the 
Secretary, not later than April 1 of each cal
endar year, determine and publish in the 
Federal Register the inflation adjustment 
factor and the reference price for the pre
ceding calendar year. 

Section 45K(d)(2)(B) defines "inflation 
adjustment factor" for a calendar year as 
a fraction the numerator of which is the 
GNP implicit price deflator for the calen
dar year and the denominator of which is 
the GNP implicit price deflator for calen
dar year 1979. The term "GNP implicit 
price deflator" means the first revision of 
the implicit price deflator for the gross na
tional product as computed and published 
by the Department of Commerce. 

Section 45K(d)(2)(C) defines "refer
ence price" to mean with respect to a 
calendar year the Secretary's estimate of 
the annual average wellhead price per bar
rel for all domestic crude oil the price of 
which is not subject to regulation by the 
United States. 

Section 45K(d)(5) provides that the 
term "barrel-of-oil equivalent" with re
spect to any fuel generally means that 
amount of the fuel that has a Btu content 
of 5.8 million. 

Section 45K(g)( I) provides that in the 
case of a facility for producing coke or 
coke gas, which was placed in service 
before January 1, 1993, or after June 
30, 1998, and before January 1, 2010, 
§ 45K(g) shall apply with respect to coke 
and coke gas produced in such facility 
and sold during the period beginning on 
the later of January I, 2006, or the date 
that such facility is placed in service, and 
ending on the date which is 4 years after 
the date such period began. 

Section 45K(g)(2)(B) provides that 
in determining the amount of credit al
lowable under § 45K solely by reason 
of § 45K(g), § 45K(d)(2)(B) shall be ap
plied by substituting "2004" for "1979." 
Accordingly, for purposes of § 45K(g), 
the inflation adjustment factor for a cal
endar year is a fraction the numerator of 
which is the GNP implicit price deflator 
for the calendar year and the denominator 

of which is the GNP implicit price deflator 
for calendar year 2004. 

Section 45K(g)(2)(D) provides that the 
phase-out of the credit under § 45 K(b)(1) 
does not apply in the case of facilities pro
ducing coke or coke gas. 

SECTION 3. REFERENCE PRICE 

The reference price for calendar year 
2007 is $66.52. 

SECTION 4. INFLATION 
ADJUSTMENT AND CREDIT 
AMOUNT 

.01 Gas Produced from Biomass and 
Liquid, Gaseous, or Solid Synthetic Fuel 
Produced from Coal. 

In the case of gas produced from 
biomass and liquid, gaseous, or solid 
synthetic fuel produced from coal, the 
inflation adjustment factor for calendar 
year 2007 is 2.4160. Because the calendar 
year 2007 reference price exceeds $23.50 
multiplied by the inflation adjustment 
factor, the credit per barrel equivalent of 
qualified fuel sold in calendar year 2007 
is reduced by $4.87, which is the amount 
that bears the same ratio to the amount of 
the credit (determined without regard to 
§ 45K(b)(I» as the amount by which the 
reference price for the calendar year 2007 
exceeds $23.50 (adjusted for inflation) 
bears to $6.00 (adjusted for inflation). 

The phase-out amount is computed as 
follows: 

($3.00 x 2.4160) x [($66.52 - ($23.50 x 
2.4160» / ($6.00 x 2.4160)] = $4.87. 

The nonconventional source fuel credit 
under § 45K(a) is $2.38 per barrel-of-oil 
equivalent of qualified fuels [($3.00 x 
2.4160) - $4.87]. 

.02 Facilities for Producing Coke or 
Coke Gas. In case of facilities producing 
coke or coke gas, the inflation adjustment 
factor for calendar year 2007 is 1.0936. 
The nonconventional source fuel credit is 
$3.28 per barrel-of:'oil equivalent ($3.00 x 
1.0936). 

SECTION 5. DRAFTING 
INFORMATION CONTACT 

The principal author of this notice 
is Jennifer Bernardini of the Office of 
Associate Chief Counsel (Passthroughs 
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and Special Industries}. For further in
formation regarding this notice, contact 
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Ms. Bernardini at (202) 622~3110 (not a 
toll-free call). 



Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking 

Guidance Regarding Foreign 
Base Company Sales Income 

REG-124S90-07 

AGENCY: Internal Revenue Service 
(IRS), Treasury Department. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains pro
posed regulations that provide guidance 
relating to foreign base company sales 
income, as defined in section 954(d), in 
cases in which personal property sold by 
a controlled foreign corporation (CFC) is 
manufactured, produced, or constructed 
pursuant to a contract manufacturing ar
rangement or by one or more branches of 
the CFC. These regulations, in general, 
will affect CFCs and their United States 
shareholders. Certain portions of these 
proposed regulations restate changes to 
§ 1.954-3(a)( 4) that were contained in for
mer proposed regulations. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by May 28, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-124590-07), 
Internal Revenue Service, PO Box 
7604, Ben Franklin Station, Wash
ington, DC 20044 or send electron
ically, via the Federal eRulemaking 
Portal at www.regulations.gov (IRS 
REG-124590-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed reg
ulations, Ethan Atticks, (202) 622-3840; 
concerning submissions of comments, 
Kelly Banks, (202) 622-0392 (not toll-free 
numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

A. Foreign Base Company Sales Income 

Under section 951 (a)(1 )(A)(i), a United 
States shareholder of a CFC includes in 

gross income its pro rata share of the 
CFC's subpart F income for the CFC's 
taxable year which ends with or within 
the taxable year of the shareholder. Sec
tion 952(a)(2) defines the term "subpart 
F income" to mean, in part, "foreign base 
company income." Section 954(a)(2) de
fines "foreign base company income" 
to include foreign base company sales 
income (FBCSI) for the taxable year. Sec
tion 954( d)(1) defines FBCSI to mean 
income derived by a CFC in connection 
with (I) the purchase of personal property 
from a related person and its sale to any 
person, (2) the sale of personal property to 
any person on behalf of a related person, 
(3) the purchase of personal property from 
any person and its sale to a related person, 
or (4) the purchase of personal property 
from any person on behalf of a related 
person, provided (in all of these cases) 
that the property both is manufactured, 
produced, grown or extracted outside of 
the CFC's country of organization and is 
sold for use, consumption or disposition 
outside of such country. 

The Treasury regulations further define 
FBCSI and the applicable exceptions from 
FBCSI. These exceptions from FBCSI are 
contained in § 1.954-3(a)(2), which ad
dresses personal property manufactured, 
produced, constructed, grown, or extracted 
within the CFC's country of organization 
(the same country manufacture exception), 
§ 1.954-3(a)(3), which addresses personal 
property sold for use, consumption or 
disposition within the CFC's country of 
organization, and § 1.954-3(a)(4) which 
addresses personal property manufac
tured, produced or constructed by the CFC 
(the manufacturing exception). 

Section 1.954-3 (a)(4 )(i) provides that 
FBCSI does not include income of a CFC 
derived in connection with the sale of per
sonal property manufactured, produced, 
or constructed by such corporation in 
whole or in part from personal property 
which it has purchased. It then states 
generally that a foreign corporation is 
considered to have manufactured, pro
duced, or constructed personal property 
which it sells if the property sold is in 
effect not the property which it purchased. 
Specifically, §1.954-3(a)(4)(i) states that 
personal property sold will be considered 

as not being the property purchased if the 
provisions of § 1. 954-3(a)( 4 )(ii) or (iii) are 
satisfied. 

Section 1.954-3(a)(4)(ii) and (iii) set 
forth two separate tests to determine 
whether a CFC is considered to manufac
ture, produce, or construct personal prop
erty that it sells. First, § 1.954-3(a)( 4 )(ii) 
sets forth a "substantial transformation" 
test, pursuant to which if personal prop
erty is substantially transformed prior to 
sale, the property sold will be treated as 
having been manufactured, produced, or 
constructed by the selling corporation. 
Examples of substantial transformation 
provided in the regulations include the 
conversion of wood pulp to paper, steel 
rods to screws and bolts, and tuna fish to 
canned tuna. Second, § 1.954-3(a)(4)(iii) 
sets forth a general "substantive test" and 
a safe harbor that apply when purchased 
property is used by the CFC as a compo
nent part of personal property that is sold 
by the CFC. Under the substantive test, the 
sale of personal property will be treated 
as the sale of a product manufactured by 
the CFC rather than the sale of compo
nent parts if the operations conducted by 
the CFC in connection with the property 
are substantial in nature and generally 
considered to constitute the manufacture, 
production, or construction of the prop
erty. The assembly of automobiles from 
component parts is provided as an example 
of an activity considered to be substan
tial in nature and generally considered to 
constitute the manufacture of a product. 
Under the safe harbor, without limiting 
the application of the substantive test, the 
operations of a selling corporation in con
nection with the use of purchased property 
as a component part of the personal prop
erty that is sold will be considered to 
constitute the manufacture of a product if 
in connection with such property conver
sion costs (direct labor and factory burden) 
of such corporation account for 20 percent 
or more of the total cost of goods sold. 
Section 1.954-3(a)(4)(iii) makes clear 
that, in no event, however, will packaging, 
prepackaging, labeling, or minor assem
bly operations constitute the manufacture, 
production, or construction of property 

for purposes of section 954(d)(1). For 
purposes of this preamble, satisfaction of 
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the requirements of § 1.954-3(a)(4)(ii) or 

(iii) will be referred to as satisfaction of 
the "physical manufacturing les!." 

B. The Branch Rule 

In addition to the general FBCSl rules 
of section 954(d)( I). section 954(d)(2) 

provides a special rule for purposes of 
determining FBCSl if a CFC carries on 
activities through a branch or similar 
establishment outside its country of or
ganization and the carrying on of such 
activities has substantially the same effect 
as if such branch or similar establish
ment were a wholly owned subsidiary 
corporation (the branch rule). Under the 
branch rule, to the extent prescribed by 
regulations, the income attributable to the 
carrying on of such activities is treated as 
income derived by a wholly owned sub
sidiary of the CFC and constitutes FBCSI 
of the CFC See section 954(d)(2). Sec
tion 1.954-3(b)(I)(i) (addressing sales or 
purchase branches) and (ii) (addressing 
manufacturing branches) provide rules on 
the application of the branch rule. The 
purpose of the branch rule is to prevent a 
CFC from using a foreign branch to avoid 
the application of the FBCSI rules. Ab
sent the branch rule, a CFC could engage 
in purchasing or manufacturing activi
ties with respect to personal property in a 
high-tax jurisdiction and selling activities 
with respect to the property in a low-tax 
jurisdiction without incurring FBCS]. In 
such a case, the sales income would not 
be FBCSI to the CFC because the same 
person would be purchasing or manufac
turing the personal property and selling 
the personal property. The branch rule 
therefore treats a sales, purchase, or man
ufacturing branch located outside of the 
country of organization of the CFC as a 
separate corporation so as to create a re
lated party transaction between the branch 
and the remainder of the CFC for purposes 
of determining FBCSI. 

With respect to manufacturing 
branches, § 1.954-3(b)(1 )(ii)(a) provides 
that if a CFC carries on manufacturing, 
producing, constructing, growing, or ex
tracting activities by or through a branch 
or similar establishment located outside 
of its country of organization and the use 
of that branch or similar establishment 
for such activities with respect to per
sonal property purchased or sold by or 
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through the remainder of the CFC has 
substantially the same tax effect as if that 

branch or similar establishment were a 
wholly owned subsidiary corporation of 
such CFC, that branch or similar estab

lishment and the remainder of the CFC 
will be treated as separate corporations 
for purposes of determining FBCSI of 
such CFC Section 1.954-3(b)(l)(ii)(b) 
provides that the use of a manufacturing 
branch or similar establishment will be 
considered to have substantially the same 
tax effect as if it were a wholly owned 
subsidiary corporation of the CFC if the 
tax imposed on the income derived by the 
remainder of the CFC satisfies the test set 
forth in § 1.954-3(b)(1 )(ii)(b) (the manu
facturing branch tax rate disparity test). 
There is also a separate tax rate disparity 
test which applies to sales or purchase 
branches under §1.954-3(b)(l)(i)(b) (the 
sales branch tax rate disparity test). 

For purposes of the manufacturing 
branch tax rate disparity test, the income 
considered to be derived by the remainder 
of the CFC is determined first by applying 
the rules of § 1.954-3(b)(2)(i) which treat 
the CFC and the manufacturing branch 
as separate corporations, and then by de
termining the income of the CFC that 
would be FBCSI under section 954(d)(1) 
and § 1.954-3(a)(1) if the CFC and the 
branch were separate corporations (but 
without applying the exceptions contained 
in §1.954-3(a)(2), (3), and (4». 

Specifically, § 1. 954-3(b )(2)(i)(a) treats 
the remainder of the CFC and the manu
facturing branch as separate corporations. 
In addition, § 1.954-3(b)(2)(i)(b) and (e) 

deem purchases or sales to be made "on 
behalf of' a related person to take into 
account that the remainder of the CFC 
and the branch are treated as separate 
corporations. Section 1.954-3(b)(2 )(i )( b) 

addresses sales and purchase branches by 
treating selling or purchasing activities 
conducted through a branch or similar 
establishment with respect to personal 
property as performed on behalf of the 
CFC if the CFC manufactures, produces, 
constructs, grows, extracts, purchases, 
or sells that same property. Section 
1.954-3(b)(2)(i)(e) provides a corollary 
rule addressing manufacturing branches, 
pursuant to which the purchase or sale 
of personal property by the remainder of 
the CFC is treated as performed on behalf 
of a branch that manufactures, produces, 

constructs, grows, or extracts that pr0p
erty. The general rule of § 1.954-3(a)(I) 

is then applied to determine the income 
that would be FBCSI if the branch and 
the remainder of the CFC were separate 
corporations subject to the "on behalf of' 

related party transactions described above. 
Section 1.954-3(b)(l)(ii)(b) provides 

that the manufacturing branch tax rale 
disparity test is satisfied if the income that 
would be FBCSI after applying these spe
cial rules is taxed in the year when eamed 
at an effective rate of tax that is less than 

90 percent of, and at least 5 percentage 
points less than, the hypothetical effective 
rate of tax. The hypothetical effective rate 
of tax is the effective rate of tax which 
would apply to such income under the 
laws of the country in which the manu
facturing branch is located, if, under the 
laws of such country, the entire income of 
the CFC were considered derived by such 
CFC from sources within such country 
from doing business through a permanent 
establishment therein, received in such 
country, and allocable to such permanent 
establishment, and the CFC were created 
or organized under the laws of, and man
aged and controlled in, such country. 

If the manufacturing branch 
tax rate disparity test is satisfied, 
§ 1.954-3(b)(l)(ii)(a) then treats the 
branch and the remainder of the CFe 
as separate corporations and the special 
rules of § 1.954-3(b)(2)(ii) are applied for 
purposes of determining FBCSI. Section 
1.954-3(b)(2)(ii)(a) through (e) provide 
separate CFC and related party rules that 
mirror §1.954-3(b)(2)(i)(a) through (e). 

Section 1.954-3(b)(2)(ii)(d) through (j) 
provide special rules to prevent double 
counting of FBCSI and to align treatment 
of branches with the treatment of separate 
CFCs. In particular, § 1.954-3(b)(2)(ii)(e) 
provides that income derived by a branch 
or similar establishment, or by the remain
der of the CFC, will not be FBeS] if the 
income would not be so considered if it 
were derived by a separate CFC under 
like circumstances. 

C Legal Developments 

In Rev. Rul. 75-7, 1975-1 C.B. 244, 
revoked by Rev. Rul. 97--48, 1997-2 
CB. 89, the IRS considered a case in 
which a CFC purchased raw material from 
related persons outside of its country of 



organization, contracted with an unre
lated manufacturer located outside of its 
country of organization to process the raw 
material into a finished product, and then 
sold the finished product to unrelated per
sons outside of its country of organization. 
Under the terms of the arrangement, the 
contract manufacturer was paid a con
version fee. The raw material, work in 
process, and finished product remained 
the property of the CFC at all times. The 
CFC alone had complete control over the 
time and quantity of production as well 
as complete quality control over the con
version process. The IRS ruled, under 
these facts, that the performance of the 
operations by the contract manufacturer 
whereby the raw material was processed 
into a finished good was considered to 
be a performance by the CFC, and the 
CFC would therefore be treated as having 
substantially transformed personal prop
erty. The ruling further concluded that. 
because the CFC conducted the manufac
turing activity outside of its country of 
organization, it was considered to do so 
through a branch or similar establishment. 
Because the manufacturing branch tax rate 
disparity test was not satisfied, however, 
the activities of the "branch" were not 
treated as the activities of a separate CFC 
and the CFC was therefore entitled to the 
manufacturing exception from FBCS!. 
See §601.601(d)(2)(ii)(b). 

In Ashland Oil, Inc. v. Commissioner, 
95 TC 348 (1990), the Tax Court held that 
an unrelated manufacturing corporation 
in a contract manufacturing arrangement 
with a CFC cannot be treated as a branch 
or similar establishment of the CFC. In 
Vetco, Inc. v. Commissioner, 95 TC 579 
(1990), the Tax Court held that a wholly 
owned subsidiary of a CFC in a contract 
manufacturing arrangement with the CFC 
also cannot be treated as a branch or simi
lar establishment of the CFC. 

In Rev. Rul. 97-48 the IRS revoked 
Rev. Rul. 75-7. Rev. Rul. 97-48 
states that the IRS will follow Ashland 
Oil, Inc. v. Commissioner and Vetco, 
Inc. v. Commissioner, and therefore con
firms that the IRS will not treat a separate 
contract manufacturer as a branch for pur
poses of section 954(d)(2). In addition, 
Rev. Rul. 97-48 rules that the activities 
of a contract manufacturer cannot be at
tributed to a CFC for purposes of either 

section 954(d)(l) or section 954(d)(2) to 
determine whether the income of a eFe is 
FBCSI. However, the ruling does not ad
dress the circumstances under which the 
activities of the CFC itself may qualify as 
manufacturing when a contract manufac
turing or similar arrangement is in place. 
See §601.601(d)(2)(ii)(b). 

D. Business Developments 

Final regulations addressing FBCSI 
were first published in 1964 (T.D. 6734, 
1964-1 C.B. 237 [29 FR 6392]). Since 
then, global economic expansion and glob
alization have led to significant changes 
in manufacturing. Many multinational 
groups have extensive manufacturing net
works that straddle geographic borders. 
These cross-border manufacturing net
works are created primarily to leverage 
expertise and cost efficiencies. In addi
tion, the use of contract manufacturing 
arrangements has become a common way 
of manufacturing products because of the 
flexibility and efficiencies it affords. Ac
cordingly, updated rules in this area are 
important to the continued competitive
ness of U.S. businesses operating abroad. 

Explanation of Provisions 

In response to the growing impor
tance of contract manufacturing and other 
manufacturing arrangements, the Trea
sury Department and the IRS propose 
to modernize the FBCSI regulations in 
light of current business structures and 
practices that are inadequately addressed 
by the current regulations. Specifically, 
the proposed regulations address: (1) the 
application of the manufacturing excep
tion where the physical manufacturing 
test is not satisfied by the CFC but where 
the eFC, and/or a branch of the CFC, is 
otherwise involved in the manufacturing 
process; (2) the application of the branch 
rule to business structures involving the 
use of one or more branches engaged in 
manufacturing, producing, constructing, 
growing, or extracting activities; and (3) 
other miscellaneous branch rule issues. 
Certain portions of these proposed regula
tions restate changes that were previously 
proposed in REG-104537-97, 1998-1 
C.B. 892 [63 FR 14669] and withdrawn 
in REG-1l3909-98, 1999-2 C.B. 125 [64 
FR 37727]. 

A. Application of the manufacturing 
exception where the physical 
manufacturing test is not satisfied 
by the CFC but the CFC is involved in 
the manufacturing process - Substantial 
contribution to manufacturing 

Section 954(d)(l) includes, as FBCSI, 
income derived in connection with the pur
chase of personal property from a related 
person and "its" sale to any person, and in
come derived in connection with the pur
chase of personal property from any per
son and "its" sale to a related person. Some 
taxpayers argue that use of the word "its" 
implies that the property sold must be the 
same property that is purchased for the 
sales income to be FBeS!. Accordingly, 
these taxpayers assert that where the per
sonal property purchased by the CFC is 
manufactured such that the property pur
chased is not the same as the property 
sold by the CFC, the property sold by the 
CFC is not the property purchased and 
therefore the sale of such property does 
not generate FBCSI, even if the eFC it
self performs little or no part of the man
ufacture of that property. They further ar
gue that the manufacturing exception un
der § 1.954-3(a)(4)(i) provides a safe har
bor but does not define the universe of 
cases in which personal property sold by 
a CFC is considered to be different from 
the property purchased by the CFe for 
purposes of determining FBeSI. In addi
tion, they argue that § 1.954--3(a)( 4)(i) sup
ports their view because it states, in part, 
that "[a] foreign corporation will be con
sidered, for purposes of this subparagraph, 
to have manufactured, produced, or con
structed personal property which it sells if 
the property sold is in effect not the prop
erty which it purchased." 

The Treasury Department and the IRS 
believe that the position taken by these tax
payers is contrary to existing law, and re
sults from an incorrect reading of section 
954(d)(l) and §1.954--3(a)(4)(i). Section 
954(d)( 1) requires only a purchase of per
sonal property and the sale of that personal 
property by the eFC with no indication as 
to form. Moreover, section 954(d)(l)(A) 
limits FBeSI to income derived in connec
tion with the purchase (or sale) of personal 
property that is manufactured, produced, 
grown, or extracted outside of the CFC's 
country of organization, thereby indicating 
that section 954(d)(l) is concerned with 
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the segregation of purchasing or selling 
and manufacturing into different jurisdic
tions, not merely with whether the prop
erty was manufactured. 

Section 1.954-3(a)(4) provides the 
only set of rules under which a change 
in form of personal property is consid
ered relevant for purposes of determining 
FBCSI. The first sentence of Treas. Reg. 
§ 1.954-3(a)(4) sets forth the general rule 
that '"foreign base company sales income 
does not include income of a CFC derived 
in connection with the sale of personal 
property manufactured. produced, or con
structed by such corporation in whole or 
in part from personal property which it 
has purchased." The third sentence of that 
paragraph explains that '"the property sold 
will be considered, for purposes of this 
subparagraph, as not being the property 
which is purchased if the provisions of 
subdivision (ii) or (iii) of this subparagraph 
are satisfied." The plain language of the 
regulation, as well as the examples, clarify 
that in order to satisfy §1.954-3(a)(4)(ii) 
or (iii) the relevant manufacturing ac
tivities must be performed by the CFC 
itself. See, for example, Electronic Arts, 
Inc. v. Commissioner, 118 TC 226, 265 
(2002) (stating that "petitioner's focus on 
certain language in section 1.954-3(a)(4), 
Income Tax Regs., overlooks the regu
lation's requirement that various actions 
have been done 'by' the corporation being 
evaluated"). See also, Medchem v. Com
missioner, 116 TC 308 (200 I). 

Further, this regulation was issued 
shortly after the statute became effective, 
and is consistent with the legislative his
tory, which contemplates that property 
sold will be considered different from the 
property purchased only when the CFC 
itself manufactures that property. See 
S. Rep. No. 1881. 87th Cong., 2d Sess. 
(1962),1962-3 C.B. 841, 949 (stating that 
"[i]n a case in which a controlled foreign 
corporation purchases parts or materials 
which it then transforms or incorporates 
into a tinal product. income from the 
sale of the final product would not be 
foreign base company sales income if 
the corporation substantially transforms 
the parts or materials. so that. in effect, 
the final product is not the property 
purchased.") 

The proposed regulations clarify that 
for purposes of determining FBCSI per
sonal property sold by a CFC will be 
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considered to be the property purchased 
by the CFC regardless of whether it is 
sold in the same form in which it was pur
chased, in a different form than the form in 
which it was purchased, or as a component 
part of a manufactured product, except as 
specifically provided by the same coun
try manufacture exception contained in 
§ 1.954-3(a)(2) and the manufacturing 
exception contained in § 1.954-3(a)( 4). 
Therefore, the only time that the manu
facture of a product will affect whether 
income is FBCSI is when the manufac
ture of the product is performed by the 
CFC or performed in the country of or
ganization of the CFe. With respect to 
the manufacturing exception contained in 
§ 1.954-3(a)(4), the proposed regulations 
clarify that a CFC qualifies for the manu
facturing exception only if the CFC, acting 
through its employees, manufactured the 
relevant product within the meaning of 
§ 1.954-3(a)( 4 )(i). The proposed regula
tions also further provide rules to deter
mine whether the activities of a branch or 
similar establishment outside the country 
in which the CFC is incorporated have 
substantially the same tax effect as if the 
branch or similar establishment were a 
wholly owned subsidiary corporation, and 
thus whether under section 954(d)(2) the 
income attributable to the branch or simi
lar establishment constitutes FBCSI of the 
CFe. 

The Treasury Department and the IRS 
recognize, however, that due to business 
considerations in the global marketplace, 
personal property may be manufactured 
pursuant to a contract manufacturing ar
rangement under which the CFC engages 
in activities related to the manufacture of 
the property (for example, oversight. di
rection and control over the contract man
ufacturer) but does not satisfy the physical 
manufacturing test. In certain of these 
cases, the Treasury Department and the 
IRS believe that the CFC should qualify 
for the manufacturing exception to FBCSI. 
Accordingly, the proposed regulations 
modify § 1.954-3(a)(4) to provide that a 
CFC that provides a "substantial contribu
tion" with respect to the manufacture, pro
duction. or construction of personal prop
erty. but that could not satisfy the physical 
manufacturing test. may have manufac
tured such property for purposes of the 
manufacturing exception. Specifically, 
proposed §1.954-3(a)(4)(i) provides that, 

in addition to proposed §1.954-3(a)(4)(ii) 
and (iii). a taxpayer may qualify for the 
manufacturing exception by satisfying the 
"substantial contribution test" in Proposed 
§1.954-3(a)(4)(iv). Pursuant to proposed 
§1.954-3(a)(4)(iv)(a), a CFC will sal. 
isfy the substantial contribution tesl with 
respect to personal property only if the 
facts and circumstances evidence that the 
controlled foreign corporation makes a 
substantial contribution through the activ
ities of its employees to the manufacture 
of that property. 

Factors to be considered in determining 
whether a CFC makes a substantial con
tribution to the manufacture of personal 
property include but are not limited to: (I) 

oversight and direction of the activities 
or process (including management of the 
risk of loss) pursuant to which the prop
erty is manufactured under the principles 
of § 1.954-3(a)(4)(ii) or (iii); (2) perfor
mance of activities that are considered 
in applying, but insufficient to satisfy, 
the tests provided in §1.954-3(a)(4)(ii) 
and (iii); (3) control of the raw materials, 
work-in-process and finished goods; (4) 
management of the manufacturing profits; 
(5) material selection; (6) vendor selec
tion; (7) control of logistics; (8) quality 
control; and (9) direction of the develop
ment, protection, and use of trade secrets, 
technology, product design and design 
specifications, and other intellectual prop
erty used in manufacturing the product. 

In light of the addition of the new test 
contained in proposed §1.954-3(a)(4)(iv), 
the interaction between several existing 
regulation sections and the new test is 
clarified. First, the existing manufacturing 
exceptions under § 1.954-3(a)(4)(ii) and 
(iii) are modified to clarify thatthe applica
bility of the tests under § 1.954-3(a)(4)(ii) 
and (iii) are restricted to cases in which 
physical transformation or physical as
sembly or conversion of component parts 
is conducted by the selling corporation. 

Second, the definition of manufacturing 
for purposes of the same country manufac
ture exception contained in § 1.954-3(a)(2) 
is modified to exclude manufacturing as 
defined under the substantial contribution 
test, and to ensure that the modifications 
to the existing manufacturing exceptions 
under §1.954-3(a)(4)(ii) and (iii) do not 
narrow the same country manufacture 
exception. The Treasury Department 
and the IRS did not intend these regu-



lations to change the scope of the same 
country manufacture exception. Section 
1.954-3(a)(2) excludes manufacturing as 
defined under the substantial contribu
tion test because a rule that expanded the 
definition of manufacturing to include 
§ 1.954-3(a)(4 )(iv) activities for purposes 
of the same country manufacture excep
tion could prove difficult to administer. 
Such a rule could require an assessment 
of activities other than physical manufac
turing conducted by an unrelated person. 
Modifying § 1.954-3(a)(2) ensures that the 
modifications to the existing manufactur
ing exceptions under §1.954-3(a)(4)(ii) 
and (iii) do not narrow the same country 
manufacture exception by clarifying that 
property manufactured in the country of 
organization of the selling corporation will 
qualify for the same country manufacture 
exception regardless of whose employees 
engage in manufacturing activities that 
satisfy the principles of §1.954-3(a)(4)(ii) 
or (iii). 

Third, the proposed regulations modify 
§ 1.954-3(a)(6), which addresses the appli
cation of the manufacturing exception to a 
CFC's distributive share of partnership in
come where the partnership manufactures 
and sells personal property. The reference 
to "the separate activities or property of 
the controlled foreign corporation or any 
other person," in § 1.954-3(a)(6) was in
tended to clarify that the activities of an
other person could not be attributed to the 
partnership for purposes of applying the 
manufacturing exception. Because these 
proposed regulations clarify that no attri
bution is allowed for purposes of applying 
the manufacturing exception that language 
is now unnecessary and is therefore re
moved. Section 1.954-3(a)(6) is also mod
ified consistent with the modifications to 
§1.954-3(a)(4) providing that a CFC may 
only qualify for the manufacturing excep
tion through the activities of its employees. 

B. Application of the branch rule to 
business structures involving the use 
of more than one branch engaged in 
manufacturing 

Proposed §1.954-3(b)(2)(ii)(c)(2) cre
ates a rebuttable presumption with respect 
to the application of the substantial contri
bution test where a CFC claims to satisfy 
the substantial contribution test with re
spect to the activities of a branch of that 

CFC that satisfies §1.954-3(a)(4)(ii) or 
(iii). Under this rebuttable presumption, 
if a branch of a CFC satisfies the physical 
manufacturing test with respect to per
sonal property sold by the remainder of 
the CFC, the remainder of the CFC will 
be presumed not to make a substantial 
contribution to the manufacture of that 
personal property unless the CFC can re
but that presumption to the satisfaction of 
the Commissioner. 

The Treasury Department and the IRS 
believe that these rules are necessary as 
a backstop to the branch rule. In the ab
sence of the rebuttable presumption, a rule 
permitting a CFC to qualify for the manu
facturing exception based upon its contri
bution to the manufacturing activities of a 
branch would prove difficult to administer. 
Such a rule could encourage a CFC to elect 
classification of its subsidiaries that en
gage in manufacturing activities as disre
garded entities, obfuscating the division of 
manufacturing labor and income between 
the CFC and its branches. Of course, the 
presumption may be rebutted and any ad
verse consequences alleviated by incorpo
rating the branch that satisfies the physical 
manufacturing test. 

Although § 1.954-3(b)( I )(i)(c) pro
vides a rule addressing the use of 
multiple sales or purchase branches, 
§1.954-3(b)(l)(ii) does not provide a 
corollary rule for the use of multiple manu
facturing branches. The Treasury Depart
ment and the IRS believe that the lack of 
a specific rule addressing the use of more 
than one manufacturing branch does not 
currently limit the general manufacturing 
branch rule of § 1.954-3(b)(1)(ii)(a) from 
applying to each manufacturing branch of 
a CFC in a case where a CFC performs 
manufacturing activities through more 
than one branch or similar establishment. 
Rather, such an application is consistent 
with the rules regarding multiple sales 
or purchase branches. Nonetheless, for 
clarity, the proposed regulations set forth 
rules addressing the use of multiple man
ufacturing branches. 

The proposed regulations set forth two 
rules addressing the application of the 
manufacturing branch tax rate disparity 
test to multiple manufacturing branches. 

Proposed § 1.954-3(b)(1 )(ii)(c)(2) 
addresses situations in which multiple 
branches each perform manufacturing ac
tivities with respect to separate items of 

personal property that are then sold by the 
CFC. Consistent with the rule for multiple 
sales branches, the proposed regulations 
require the separate application of the 
manufacturing branch tax rate disparity 
test to each branch that is manufacturing a 
separate item of personal property. 

Proposed § 1.954-3(b )(l)(ii)(c)(3) 
addresses situations in which multiple 
branches, or one or more branches and the 
remainder of the CFC, perform manufac
turing activities with respect to the same 
item of personal property that is then sold 
by the CFC. When multiple branches, or 
one or more branches and the remainder of 
the CFC, perform manufacturing activities 
with respect to the same item of personal 
property, the manufacturing branch tax 
rate disparity test is applied by giving 
satisfaction of the physical manufacturing 
test precedence over other contributions 
to manufacturing. Therefore, if only one 
branch, or only the remainder of the CFC, 
satisfies the physical manufacturing test 
of §1.9S4-3(a)(4)(ii) or (iii), then the lo
cation of that branch or the remainder 
of the CFC will be the location of man
ufacturing of the personal property for 
purposes of applying the manufacturing 
branch tax rate disparity test. If more than 
one branch, or one or more branches and 
the remainder of the CFC, each satisfy 
the physical manufacturing test, then the 
branch or the remainder of the CFC lo
cated or organized in the jurisdiction that 
would impose the lowest effective rate of 
tax will be the location of manufacturing 
of the personal property for purposes of 
applying the manufacturing branch tax 
rate disparity test. 

If none of the branches nor the remain
der of the CFC satisfies the physical man
ufacturing test, but the CFC as a whole 
satisfies the substantial contribution test 
contained in proposed §1.954-3(a)(4)(iv), 
then the location of manufacturing of the 
personal property will be the location of 
the branch or the remainder of the CFC 
that provides the predominant amount of 
the CFC's substantial contribution to man
ufacturing. Whether any branch or the re
mainder of the CFC provides a predomi
nant amount of the CFC's contribution to 
manufacturing is determined by applying 
the facts and circumstances test provided 
in §1.9S4-3(a)(4)(iv) to weigh the contri
bution to manufacturing of each branch or 
the remainder of the CFC. If a predominant 
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amount of the CFe's contribution to manu
facturing is not provided by anyone loca
tion. the location of manufacturing of the 
personal property for purposes of apply
ing the manufacturing branch tax rate dis
parity test will be that place (either the re
mainder of the CFC or one of its branches) 
where manufacturing activity is performed 
and which would impose the highest ef
fective rate of tax when applying either 
* 1.954-3(b)( I )(i)(h) or (ii)(h). 

Because the proposed regulations ad
dress cases in which two or more branches. 
or one or more branches and the remainder 
of the CFC, perform manufacturing activi
ties related to the manufacture of the same 
item of property. * 1.954-3(b)(2)(ii)(a) 
is modified to clarify the application of 
the branch rule where manufacturing 
activities are performed in more than 
one location. In such cases. proposed 
* 1.954-3(b )(2)(ii)(a) provides that. for 
purposes of treating the location of sales 
or purchase income as a separate corpora
tion for purposes of determining whether 
FBCSI is incurred. that separate corpo
ration will exclude any branch or the re
mainder of the CFC that would be treated 
as a separate corporation. if the hypothet
ical rate imposed by the jurisdiction of 
each such branch or the remainder of the 
CFC were separately tested against the 
effective rate of tax imposed on the sales 
or purchase income under the relevant tax 
rate disparity test. 

C, Miscellaneous Branch Rule Issues 

The Treasury Department ami the IRS 
also propose to amend certain other as
pects of * 1.954-3(h) as follows: 

I. Definitio/l of (/ /I1mlll/(lctliring hranch 

While ~ 1.954-3(b)( l)(ii)(a) defines 
a manufacturing branch as a branch or 
similar establishment through which a 
CFC can-ies on manufacturing activi
ties. it does not explicitly require that 
~ 1.954-3(a)(4)(i) be satisfied by the CFC 
as a whole in order for the manufactur
ing branch rule to apply. The Treasury 
Department and the IRS believe that a 
manufacturing branch only exists with re
"pect to personal property sold by a CFC 
if the CFC (including any branch of that 
CFC) has manufactured that property. Ac
cordingly. proposed * 1 954-3(b)( I )(ii)(a) 
clarifies this point by providing that the 
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manufacturing branch rule applies only 
where a CFC (including any branch of the 
CFC) satisfies the manufacturing require

ment under proposed * 1.954-3(a)(4). 

2. ModifiCiltioll ol~I.954-3(h)(2)(ii)(e) 

Section 1.954-3(b)(2)(ii)(e) provides 
that income derived by a branch or sim
ilar establishment. or by the remainder 
of the CFe. will not be FBCSI if the in
come would not be so considered if it 
were derived by a separate CFC under like 
circumstances. For example. if a branch 
of a CFC purchases personal property 
from an unrelated person and sells the 
property to an unrelated person without 
any involvement by the remainder of the 
CFe. the branch rule will not apply to 
create a related party transaction between 
the branch and the remainder of the CFe. 
Therefore the purchase and sale of that 
personal property by the branch will not 
generate FBCSI. 

The proposed regulations provide that 
the substantial contribution test generally 
applies to a CFC that sells personal prop
erty where another person (for example. a 
second CFC) satisfies the physical manu
facturing test with respect to that property. 
However. a negative presumption applies 
where a CFC claims to satisfy the sub
stantial contribution test with respect to 
income from the sale of personal property 
where the physical manufacturing test is 
satisfied by a branch of that CFe. The 
effect of these rules is that. where a CFC 
seeks to rely on the substantial contribu
tion test with respect to the income from 
the sale of personal property manufactured 
(within the meaning of * 1.954-3(a)(4)(ii) 
or (iii») by one or more of its branches. 
but cannot rebut the negative presumption 
to the satisfaction of the Commissioner. 
a branch or the remainder of a CFC may 
have FBCS] where a separate CFC would 
not. Therefore. to integrate the rules re
garding the substantial contribution test 
and its application under the branch rule. 
proposed ~ 1.954-3(b)(2)(ii)(e) excepts 
from its general rule cases in which a 
branch satisfies the physical manufactur
ing test with respect to personal property 
and the remainder of the controlled foreign 
corporation fails to rebut the presumption 
that it does not satisfy the substantial con
tribution test with respect to the activities 
of that manufacturing branch. 

In addition. consistent with § 1.954-
3(b)(2)(ii)(f). § 1.954-3(b)(2)(ii)(e) is 

modified to clarify that it applies only for 
purposes of paragraph (b) of § 1.954-3 
(that is. the branch rule). This clarifies 
that in no event will the branch rule cause 
income not to be FBCS[ if that income 
would otherwise be FBCSI under section 
954(d)(I). For example. assume a CFe 
incorporated in Country Y purchases 
personal property from a related party 
and has that property manufactured by 
a contract manufacturer in Country Z. 
If the CFC does not perform any other 
activity with respect to the manufacture 
of the property. and if the CFC sells the 
manufactured property through a branch 
located in Country Z for use, consumption. 
or disposition outside of Country Y. the 
income from the sale of that property 
is FBCSI under section 954(d)(I). If 
the branch located in Country Z were 
a separate CFC the income would not 
be FBCS] because it would be selling 
personal property manufactured in its 
country of organization, Country Z. 
However. because the income would be 
FBCSI to the CFC under section 954(d)(I). 
proposed § 1.954-3(b)(2)(ii)(e) does not 
apply to create a different result. 

3. Modification of §1.954-3(b)(2)(i)(b), 

(b)(2)(ii)(b) and (b)(4), Example 3 

Commentators have noted that 
§1.954-3(b)(2)(i)(b) and (ii)(b) can be 
read to cause a branch that purchases 
from unrelated persons and sells to unre
lated persons to have FBCSI even where 
the remainder of the CFC has no con
nection with the personal property that 
is sold. Although § 1.954-3(b)(2)(ii)(e) 
should prevent such a result, commen
tators note that a contrary reading is 
possible because the sales branch rules 
of § 1.954-3(b)(2)(i)(b) and (ii)(b) apply, 
in part. with respect to personal prop
erty manufactured, produced. constructed, 
grown, or extracted by, or personal prop
erty purchased or sold by the "controlled 
foreign corporation" (as opposed to by 
the "remainder" of the controlled foreign 
corporation). For example, in a case in 
which a branch both manufactures and 
sells personal property, the branch could 
be considered to sell on behalf of the re
mainder of the CFC because the branch's 
manufacturing activities would be consid-



ered to be manufacturing activities of the 
CFc' thereby triggering the application of 
§ 1.954-3(b )(2)(ii)(b). Further, commen
tators note that §1.954-3(b)(4), Example 
3 appears to support this reading because 
in that example a branch of a corporation 
purchases from a related person and sells 
to an unrelated person, and the branch is 
treated as selling that property on behalf 
of the remainder of the CFC, even though 
the remainder of the corporation does not 
manufacture, purchase, or sell the personal 
property. 

Section 1.954-3(b )(2)(i)(b) and (ii)(b) 
are intended to apply only to purchasing or 
selling by a branch with respect to personal 
property manufactured, purchased, or sold 
by "the remainder of' the CFC (including 
any branch treated as the remainder of the 
CFC). For example, the branch rule could 
apply in a case where personal property is 
manufactured by the CFC in the country 
of organization of the CFC and then sold 
by a branch of the CFC located outside of 
the country of organization of the CFC. 
However, the branch rule does not apply 
where, for example, a branch of the CFC 
purchases personal property from an unre
lated party and sells it to an unrelated party 
without any involvement by the remainder 
of the CFC. Accordingly, the proposed 
regulations amend §1.954-3(b)(2)(i)(b) 
and (ii)(b) by adding the words "remain
der of' before each place where the words 
"controlled foreign corporation" appear in 
those paragraphs and by adding the words 
"(or by any branch treated as the remain
der of the CFC)" after each place where 
the words "controlled foreign corporation" 
appear in those paragraphs. Consistent 
with this change, the proposed regula
tions revise the rationale for the result in 
§ 1. 954-3(b)( 4), Example 3 as described 
below. 

In § 1.954-3(b)(4), Example 3, a branch 
of a second-tier CFC purchases finished 
goods from the first-tier CFC and sells 90 
percent of the product for use, consump
tion, or disposition outside of the country 
in which the branch is located and the 
country of organization of the second-tier 
CFC. The remainder of the second-tier 
CFC does not engage in any manufactur
ing or selling activities. The sales branch 
tax rate disparity test is met in comparison 
to the effective tax rate of the second-tier 
CFC (the first-tier CFC and second-tier 
CFC are organized in the same country). 

The example concludes that since the sales 
branch tax disparity test is met, the branch 
is treated as a separate CFC and is treated 
as selling personal property on behalf of 
the second-tier CFC and therefore the 90 
percent of sales made for use, consump
tion, or disposition outside of the branch's 
country result in FBCSI. 

The rationale of the example is incor
rect because the branch is not selling on 
behalf of the second-tier CFC because the 
remainder of the second-tier CFC (not in
cluding the branch) does not manufacture, 
purchase, or sell the personal property. 
Therefore, § 1.954-3(b )(2)(i)(b) and (ii)(b) 
do not apply. However, the result is correct 
because the branch, treated as a separate 
corporation, is purchasing from a related 
person, the first-tier CFe, organized out
side of the branch's country and selling 
to persons outside the branch's country 
and the branch is located in a jurisdic
tion that satisfies the sales branch tax rate 
disparity test with respect to the income 
from the sale of the personal property. Ac
cordingly, the proposed regulations revise 
§1.954-3(b)(4), Example 3 to provide the 
correct rationale for the result. In addition, 
the result in §1.954-3(b)(4), Example 3 is 
further revised to add two alternative fac
tual scenarios (purchase from an unrelated 
party, and manufacture within the mean
ing of proposed §1.954-3(a)(4)(iv) by the 
selling branch) to illustrate the point that, 
in general, a branch will not have FBeSI 
if a separate CFe would not have FBCSI 
under like circumstances. 

Proposed Effective! Applicability Date 

These regulations will apply to taxable 
years of CFCs beginning on or after the 
date they are published as final regula
tions in the Federal Register, and for tax
able years of United States shareholders in 
which or with which such taxable years of 
the CFCs end. 

Reliance on Proposed Regulations 

Until these regulations are finalized, 
taxpayers may choose to apply these reg
ulations in their entirety to all open tax 
years as if they were final regulations. 

Request for Comments 

The Treasury Department and the 
IRS request comments on all aspects of 

these proposed regulations, including 
comments regarding the substantial con
tribution test, and the activities listed in 
§1.954-3(a)(4)(iv)(b). In particular, com
ments are requested on whether one or 
more safe harbors should be added to the 
substantial contribution test. In drafting 
the proposed regulations, the Treasury De
partment and the IRS considered a number 
of approaches to a safe harbor but ulti
mately chose to request comments in this 
regard because of difficulties in fashion
ing a safe harbor that would be flexible 
enough to apply across various industries 
and across a range of different types of 
manufacturing arrangements. Among the 
safe harbors considered in drafting the 
proposed regulations were: (1) a list of 
mandatory activities; (2) a cost based test; 
(3) a compensation based test; (4) a value 
based test; (5) a tax rate disparity based 
test; and (6) a percentage based test com
paring the compensation paid to employ
ees of the CFC for performing activities 
related to the manufacturing process vs. 
the total cost for all activities related to the 
manufacturing process (that is, including 
costs paid to a contract manufacturer but 
excluding the cost of raw materials and 
marketing intangibles). In addition, the 
Treasury Department and the IRS request 
comments as to whether the requirement, 
under the manufacturing exception from 
foreign base company sales income, that 
the activities of the CFe be performed by 
its employees, should permit commercial 
arrangements where individuals perform
ing services for the CFC, while not on 
its payroll, are nevertheless controlled by 
employees of the CFC. 

Comments are also requested on 
whether it would be appropriate to add 
an anti-abuse rule similar to the foreign 
base company services substantial assis
tance test announced in Notice 2007-13 
to prevent a CFe from qualifying for the 
manufacturing exception based on the ap
plication of the substantial contribution 
test in cases in which substantially all of 
the direct or indirect contributions to the 
manufacture of personal property provided 
collectively by the CFC and any related 
United States person is provided by one or 
more related United States persons. Such 
a rule might provide, for example, that 
where (I) the United States parent of a 
CFC provides 45 percent of the manufac
turing contribution, (2) the CFC provides 5 
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percent of the manufacturing contribution, 

and (3) an unrelated contract manufacturer 
provides 50 percent of the manufacturing 

contribution to the personal property, the 

CFC does not make a substantial contri
bution to the manufacture of that property 

because a related United States person 
provides 80 percent or more of the contri
bution to the manufacture of the property 
(90 percent in this case, 45/50) provided 
collectively by the CFC and any related 
United States person. Such a rule was 
considered but ultimately not included in 
the proposed regulations and comments 
are requested on whether or not such a rule 
should be added to the final regulations. 
See §60 1.60 I (d)(2)(ii)(b). 

In addition. comments are requested on 
the multiple manufacturing branch rules. 
First. comments are requested on whether 
the negative presumption rule concerning 
cases in which the selling branch or the 
remainder of the CFC performs activities 
described in proposed § 1.954-3(a)(4 )(iv) 
is more appropriate than an alternative rule 
that would deny the use of the test con
tained in proposed §1.954-3(a)(4)(iv) in 
cases in which a branch of the CFC man
ufactures the property within the meaning 
of proposed §1.954-3(a)(4)(ii) or (iii). 
Second. comments are requested on the 
consequences of and possible alternatives 
to proposed §1.954-3(b)(I)(ii)(c)(3)(e). 
which provides that if a predominant 
amount of the CFC's substantial contribu
tion is not provided by anyone location, 
the location of manufacturing of the per
sonal property will be considered to be that 
location (either the remainder of the CFC 
or one of its branches) which imposes the 
highest effective rate of tax that would be 
imposed on the sales income, among those 
locations where manufacturing activity 
related to the generation of that income 
is performed. The Treasury Department 
and the IRS considered a rule that would 
allow taxpayers to alternatively use the 
mean effective rate of tax among the lo
cations where manufacturing activity is 
performed. so long as that effective rate 
of tax was within a set number of percent
age points of the highest effective tax rate 
that would be imposed by any jurisdiction 
in which a manufacturing branch or the 
remainder of the CFC was located or orga
nized. However, the Treasury Department 
and the IRS were concerned about the 
complexity of such a rule. The Treasury 
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Department and the IRS request comments 

on whether this or other alternatives to the 

highest rate test would be appropriate. Fi
nally, comments are requested on whether 
any modifications to § 1.954-3(b)(l )(i)(b) 

and (b)( I )(ii)(b) should be adopted to 

make the rules concerning the comparison 

of effective rates of tax easier to apply. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a signifi
cant regulatory action as defined in Exec
utive Order 12866. Therefore. a regula
tory assessment is not required. It has also 
been determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) does not apply to these regu
lations and because the proposed regula
tion does not impose a collection of in
formation on small entities, the Regula
tory Flexibility Act (5 U.S.c. Ch. 6) does 
not apply. Pursuant to section 7805(f) of 
the Internal Revenue Code, this notice of 
proposed rulemaking was submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
its impact on small business. 

Comments and Requests for Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations. consideration 
will be given to any written (a signed origi
nal and eight (8) copies) or electronic com
ments that are submitted timely to the IRS. 
The Treasury Department and the IRS re
quest comments on the clarity of the pro
posed rules and how they can be made eas
ier to understand. All comments will be 
available for public inspection and copy
ing. A public hearing will be scheduled 
if requested in writing by any person that 
timely submits written comments. If a 
public hearing is scheduled, notice of the 
date. time, and place for the public hearing 
will be published in the Federal Register. 

Drafting Information 

The principal author of these regula
tions is Ethan Atticks, Office of Associate 
Chief Counsel (International). However, 
other personnel from the Treasury Depart
ment and the IRS participated in their de
velopment. 

* * * * * 

Proposed Amendments to the 

Regulations 

Accordingly, 26 CFR part I is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
26 CFR part 1 continues to read in pan as 
follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.954-3 is amended by: 
I. Adding a new sentence after the first 

sentence of paragraph (a)(1 lei), and by re
vising the second sentence of Example 1 in 
paragraph (a)( I )(iii). and the first sentence 
of Example 2 in paragraph (a)(I )(iii). 

2. Revising the third sentence of para
graph (a)(2). 

3. Revising paragraph (a)(4)(i). and the 
first sentences of paragraphs (a)(4)(ii) and 
(iii). and by adding paragraph (a)(4)(iv). 

4. Revising the text of paragraph 
(a)(6)(i). 

5. Adding a new sentence to the end of 
paragraph (b)(1)(ii)(a). 

6. Redesignating the text of paragraph 
(b)(l)(ii)(c) as paragraph (b)(1)(ii)(c)(l), 
and adding a paragraph heading to newly 
designated paragraph (b)(l)(ii)(c). 

7. Adding paragraphs (b)(l)(ii)(c)(2), 
and (c)(3). 

8. Revising paragraph (b)(2)(i)(b). 
9. Adding a new sentence to the end of 

paragraph (b)(2)(ii)(a), and revising para
graph (b )(2)(ii)(b). 

10. Redesignating paragraph 
(b)(2)(ii)(c) as paragraph (b)(2)(ii)(c)(l), 
revising the paragraph heading of para
graph (b)(2)(ii)(c), adding paragraph 
(b)(2)(ii)(c)(2), and revising paragraph 
(b )(2)(ii)(e). 

II. Revising Example 3 in paragraph 
(b)( 4). 

12. Adding paragraph (d). 
The additions and revisions read as fol

lows: 

§J.954-3 Foreign Base Company Sales 
Income. 

(a) * * * 
(I) In general-(i) General rules. 

* * * For purposes of the preceding 
sentence. except as provided in paragraphs 
(a)(2) and (a)(4) of this section, personal 
property sold by a controlled foreign 
corporation will be considered to be the 



same property that was purchased by the 
controlled foreign corporation regardless 
of whether the personal property is sold in 
the same form in which it was purchased, 
in a different form than the form in which 
it was purchased, or as a component part 
of a manufactured product. * * * 

* * * * * 
Example 1. * * * Corporation A purchases from 

M Corporation, a related person, articles manufac
tured in the United States and sells the articles to P, 
not a related person, for delivery and use in foreign 

country Y. * * * 
Example 2. Corporation A in Example 1 also pur

chases from P, not a related person, articles manufac
tured in country Y and sells the articles to foreign cor
poration B, a related person, for use in foreign country 

Z. * * * 

* * * * * 
(2) * * * The principles set forth in para

graphs (a)(4)(i), (a)(4)(ii), and (a)(4)(iii) 
of this section apply under this paragraph 
(a)(2) in determining what constitutes 
manufacture, production, or construction 
of personal property, excluding, in the case 
of manufacture, production, or construc
tion by a person other than the controlled 
foreign corporation, the requirement set 
forth in paragraph (a)(4)(i) of this section 
that the provisions of paragraphs (a)(4)(ii) 
and (a)(4)(iii) of this section may only 
be satisfied through the activities of that 
person's employees. * * * 

* * * * * 
(4) Property manufactured, produced, 

or constructed by the controlled foreign 
corporation-(i)-In general. Foreign 
base company sales income does not 
include income of a controlled foreign 
corporation derived in connection with 
the sale of personal property manufac
tured, produced, or constructed by such 
corporation in whole or in part from per
sonal property which it has purchased. A 
controlled foreign corporation will have 
manufactured, produced, or constructed 
personal property which the corporation 
sells only if such corporation satisfies 
the provisions of paragraphs (a)(4)(ii), 
(a)(4)(iii), or (a)(4)(iv) of this section 
through the activities of its employees 
with respect to such property. A con
trolled foreign corporation will not be 
treated as having manufactured, produced, 
or constructed personal property which 
the corporation sells merely because the 
property is sold in a different form than the 
form in which it was purchased. For rules 

of apportionment in determining foreign 
base company sales income derived from 
the sale of personal property purchased 
and used as a component part of property 
which is not manufactured, produced, or 
constructed, see paragraph (a)(5) of this 
section. 

(ii) * * * If personal property purchased 
by a foreign corporation is substantially 
transformed by such foreign corpora
tion prior to sale, the property sold by 
the selling corporation is manufactured, 
produced, or constructed by such selling 
corporation. * * * 

(iii) * * * If purchased property is used 
as a component part of personal property 
which is sold, the sale of the property will 
be treated as the sale of a manufactured 
product, rather than the sale of component 
parts, if the assembly or conversion of the 
component parts into the final product by 
the selling corporation involves activities 
that are substantial in nature and gener
ally considered to constitute the manufac
ture, production, or construction of prop
erty. * * * 

(iv) Substantial contribution to manu
facturing of personal property-(a)-In 
general. This paragraph (a)(4)(iv) applies 
only if a controlled foreign corporation 
does not satisfy paragraph (a)(4)(ii) or 
(a)(4)(iii) of this section, but the personal 
property purchased by a controlled foreign 
corporation would be considered to be 
manufactured, produced, or constructed 
prior to sale (under the principles of para
graphs (a)(4)(ii) or (iii) of this section) by 
the controlled foreign corporation if the 
manufacturing, producing, and construct
ing activities undertaken with respect to 
that property prior to sale were under
taken by the controlled foreign corporation 
through the activities of its employees. 
If this paragraph (a)(4)(iv) applies, the 
personal property sold by the controlled 
foreign corporation is manufactured, pro
duced, or constructed by such controlled 
foreign corporation only if the facts and 
circumstances evidence that the controlled 
foreign corporation makes a substantial 
contribution through the activities of its 
employees to the manufacture, production, 
or construction of the personal property 
sold. The determination of whether a 
controlled foreign corporation makes a 
substantial contribution through the activ
ities of its employees to the manufacture, 
production, or construction of the personal 

property sold will involve, but will not 
necessarily be limited to, consideration 
of the activities set forth in paragraph 
(a)(4)(iv)(b) of this section. The weight 
given to any activity (whether or not set 
forth) will vary with the facts and circum
stances of the particular business. The 
presence or absence of any activity, or of 
a particular number of activities, is not 
determinative. Further, the fact that other 
persons make contributions to the man
ufacture, production, or construction of 
personal property prior to sale does not 
necessarily prevent the controlled foreign 
corporation from making a substantial 
contribution to the manufacture, construc
tion, or production of that property through 
the activities of its employees. 

(b) Activities. Activities of a con-
trolled foreign corporation's employees 
to be considered in determining whether 
a controlled foreign corporation makes a 
substantial contribution through the activ
ities of its employees to the manufacture, 
construction, or production of personal 
property include but are not limited to-

U) Oversight and direction of the activ
ities or process (including management of 
the risk of loss) pursuant to which the prop
erty is manufactured, produced, or con
structed under the principles of paragraphs 
(a)(4)(ii) or (iii) of this section; 

(2) Performance of activities that are 
considered in but that are insufficient to 
satisfy the tests provided in paragraphs 
(a)(4)(ii) and (a)(4)(iii) of this section; 

(3) Control of the raw materials, work
in-process and finished goods; 

(4) Management of the manufacturing 
profits; 

(5) Material selection; 
(6) Vendor selection; 
(7) Control of logistics; 
(8) Quality control; and 
(9) Direction of the development, pro

tection, and use of trade secrets, technol
ogy, product design and design specifica
tions, and other intellectual property used 
in manufacturing the product. 

(c) The rules of this paragraph (a)( 4 )(iv) 
are illustrated by the following examples: 

Example /. No substantial contribution to man
ufacturing. (i) Facts. FS. a controlled foreign cor
poration, purchases raw materials from a related per
son. The raw materials are then manufactured (un
der the principles of paragraph (a)(4)(iii) of this sec
tion) into Product X by CM. an unrelated corporation 
that performs the physical conversion outside of FS's 
country of organization. pursuant to a contract man-
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ufacturing arrangement. Product X is then sold by 

FS for use outside of FS's country of organization. 

At all times, FS retam, control of the raw material, 
work-in-proce,s, and finished goods. as well as the 
intangibles used in the conversion process. FS retains 

the right to oversee and direct the physical conversion 
of Product X by CM but does not regularly exercise. 
through its employees, Its powers of oversight or di
rection. 

(ii) Rt'5ull. FS uoes not satisf) paragraph 
(a)(4)(ii) or (a)(4)(iii) of this section because FS 

does not. through the activities of its employees. 
substantially transform, convert or assemble personal 
property into Product X. However. Product X was 
manufactured (by CM). and therefore this paragraph 
(a)(4)(iv) applies. FS docs not satisfy the test under 
this paragraph (a)(4)liv) because it does not make a 

substantial contribution through the activities of its 
employees to the manufacture of Product X. Mere 
contractual ownership of materials and intellectual 
property and contractual rights to exercise powers of 
direction and control (without the exercise of those 
powers) arc not sufficient to satisfy this paragraph 
(al(4)(iv). Therefore. FS is not considered to have 
manufactured Product X under paragraph (a)(4)(i) of 
this section. 

Example 2. SUbsuJnlial conrribulion 10 manufac

turillg, ullrelated mallufacturer. (i) Facts. Assume 
the same facts as in Example /. except for the follow
ing. FS, through its employees, is engaged in product 
design and quality controL Employees of FS regu
larly exercise the right to oversee and direct the ac
tivllies of eM in the manufacture of Product X. 

(ii) Result. FS doe, not satisfy paragraph 
(a)(4)(ii) or (a)(4)(iii) of this section with respect to 
Product X because FS does not, through the activities 
of its employees, substantially transform, convert or 
assemble personal property into Product X. However, 
Product X was manufactured (by CM), and therefore 
this paragraph (a)(4)(iv) applies. FS satisfies the test 
under this paragraph (a)(4)(iv) because it makes a 
substantial contribution through the activities of its 
employees to the manufacture of Product X. There
fore FS is considered to have manufactured Product 
X. The analysis and conclw,ion in this Example 2 

would be the same if CM were a corporation that was 
related to FS. 

Example 3. Emplovees of another persoll. (i) 

Facrs. FS, a controlled foreign corporation organized 
in Country M, purchases raw materials from a related 
person. The raw materials are then manufactured (un
der the principles of paragraph (a)(4)(iii) of this sec
tion) into Product X by eM. an unrelated contract 
manufacturer located in Country C. CM uses employ
ees of another corporation to operate its manufactur
ing plant and convert the raw materials into Product 
X. Apart from the physical conversion of the raw ma
terials into Product X, employccs of FS perform all of 
the other activities with respect to the manufacture of 
Product X (for example. oversight and direction of 
the manufacturing process. control of raw materials. 
control of logistics, vendor selection, quality control). 
FS sells Product X for use, consumption or disposi
tion outside Country M. 

(ii) Resull. If the manufacturing activities under
taken with respect to Product X prior to sale were un
dertaken by FS through the activities of its employ
ees, FS would have satisfied the manufacturing ex
ception contained in paragraph (a)(4 )(iii I of this sec-
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tion with respect to Product X. Therefore, this para

graph (a)(4)(iv) applies. FS satisfies the test under 
this paragraph (a)(4)(iv) because it makes a substan

tial contnbution through the activities of its employ
ees to the manufacture of Product X. Therefore, FS is 
considered to have manufactured Product X. If CM's 

manufacturing plant were located in Country M, the 
test in paragraph (a)(2) of this section could be sat
isfied even If CM did not manufacture Product X 
through the activities of its employees. 

Example 4. Automated /naflllfactllrillg. (il Facts. 

FS. a controlled foreign corporation. purchases raw 
materials from a related person. The raw materi
als are then manufactured (under the principles of 
paragraph (al(4)(ii) of this section) into Product X 
by CM, an unrelated corporation located outside of 
FS's country of organization, pursuant to a contract 
manufacturing arrangement. Product X is then sold 
by FS to related and unrelated persons for use outside 
of FS's country of organization. Under the contract 
manufacturing arrangement, CM is responsible for 
the physical transformation of the raw materials into 
Product X. At all times, FS retains ownership of the 
raw material. work-in-process, and finished goods. 
FS retains the right to oversee and direct the physical 
conversion of Product X by CM but does not regu
larly exercise, through its employees, its powers of 
oversight or direction. FS is the owner of sophisti
cated software and network systems that remotely 
and automatically (without human involvement) take 
orders, route them to CM, order raw materials, and 
perform quality control. FS has a small number 
of computer technicians who monitor the software 
and network systems to ensure that they are running 
smoothly and to apply any necessary patches or fixes. 
The software and network systems were developed 
by employees of DP, the U.S. corporate parent of FS, 
pursuant to a cost sharing agreement between DP and 
FS. DP employees regularly supervise the computer 
technicians, evaluate the results of the automated 
manufacturing business, and make ongoing opera
tional decisions, including with regard to acceptable 
performance of the manufacturing process, stuppages 
of that process, and product and process redesign 
and updates to meet the needs of the business and its 
customers. DP employees develop and provide to FS 
all of the upgrades to the software and network sys
tems. DP also has employees who control the other 
aspects of the manufacturing process such as product 
design, vendor and material selection. management 
and retention of the manufacturing profits, and the 
selection of CM. 

(ii) Resull. FS does not satisfy paragraph 
(a)(4)(ii) or (a)(4)(iii) of this section with respect to 
Product X because FS does not, through the activities 
of its employees, substantially transform, convert or 
assemble personal property into Product X. If the 
manufacturing activities undertaken with respect to 
Product X between the time the raw materials were 
purchased and the time Product X was sold were 
undertaken by FS through the activities of its em
ployees, FS would have satisfied the manufacturing 
exception contained in paragraph (a)(4)(iii) of this 
sellion with respect to Product X. Therefore, this 
paragraph (a)(4)(iv) applies. FS does not satisfy 
the test under this paragraph (a)(4)(iv) because it 
does not make a substantial contribution through 
the activities of its employees to the manufacture of 
Product X. Mere contractual ownership of materials 

and intellectual property together with CODIractual 

rights to exercise powers of direction and COOlroi 
and a small number of technical employees are IlOl 

sufficient to satisfy this paragraph (a)(4)(iv). FS's 
primary contribution to the manufacture of ProdUCt X 
is the provision of the software and network systems 
to CM. Substantial operational responsibilities and 
decision making are exercised by DP employees who 
direct the activities of the FS employees. Therefore, 
FS is not considered to have manufactured PnxIuCl 
X 

* * * * * 
(6) * * * (i) * * * To determine the ex

tent to which a controlled foreign corpo
ration's distributive share of any item of 
gross income of a partnership would have 
been foreign base company sales income if 
received by it directly, under § 1.952-I(g), 
the property sold will be considered to be 
manufactured, produced or constructed by 
the controlled foreign corporation, within 
the meaning of paragraph (a)( 4) of this sec
tion, only if the manufacturing exception 
of paragraph (a)(4) of this section would 
have applied to exclude the income from 
foreign base company sales income if the 
controlled foreign corporation had earned 
the income directly, determined by taking 
into account the activities of the employees 
of, and property owned by, the partnership, 

* * * * * 
(b) * * * 
(1) * * * 
(ii) * * * 
(a) * * *The provisions of this para

graph (b )(l)(ii)(a) will not apply unless the 
controlled foreign corporation (including 
any branches or similar establishments of 
such controlled foreign corporation) man
ufactures, produces, or constructs such 
personal property within the meaning of 
paragraph (a)(4)(i) of this section. 

* * * * * 
(c) Use of more than one branch-(/) 

Use of one or more sales or purchase 
branches in addition to a manufacturing 
branch. * * * 

(2) Use of more than one branch to 
manufacture, produce, construct, grow, or 
extract separate items of personal prop
erty. If a controlled foreign corporation 
carries on manufacturing, producing, con
structing, growing, or extracting activi
ties with respect to separate items of per
sonal property by or through more than 
one branch or similar establishment lo
cated outside the country under the laws 



of which such corporation is created or or
ganized, then paragraphs (b)(2)(ii)(b) and 
(c) of this section will be applied sepa
rately to each such branch or similar estab
lishment (by treating such branch or sim
ilar establishment as if it were the only 
branch or similar establishment of the con
trolled foreign corporation and as if any 
other branches or similar establishments 
were separate corporations) in determining 
whether the use of such branch or similar 
establishment has substantially the same 
tax effect as if such branch or similar estab
lishment were a wholly owned subsidiary 
corporation of the controlled foreign cor
poration. The application of this paragraph 
(b)(l )(ii)(c)(2) is illustrated by the follow
ing example: 

Example. Multiple branches thar salisfy para

graph (a)(4)(ii) or (a)(4)(iii) of this section. (i) Facts. 

FS is a controlled foreign corporation organized in 
Country M. FS operates two branches, Branch A and 
Branch B located in Country A and Country B, re
spectively. Branch A and Branch B each manufacture 
separate items of personal property (Product X and 
Product Y respectively) within the meaning of para
graph (a)(4)(ii) or (iii) of this section. Raw materials 
used in the manufacture of Product X and Product Y 
are purchased by FS from an unrelated person. FS en
gages in activities in Country M to sell Product X and 
Product Y to a related person for use, disposition or 
consumption outside of Country M. Employees of FS 
located in Country M perform only sales functions. 
The effective rate imposed on the income from the 
sales of Product X and Product Y is 10%. Country 
A imposes an effective rate of tax on sales income of 
20%. Country B imposes an effective rate of tax on 
sales income of 12%. 

(ii) Result. Pursuant to this paragraph 
(b)(l)(ii)(c)(2), paragraph (b)(l)(ii)(b) of this section 
is separately applied to Branch A and Branch B 
with respect to the sales income of FS attributable to 
Product X (manufactured by Branch A) and Product 
Y (manufactured by Branch B). Because the effec
tive rate of tax on FS's sales income from the sale 
of Product X in Country M (10%) is less than 90% 
of, and at least 5 percentage points less than, the 
effective rate of tax that would apply to such income 
in the country in which Branch A is located (20%), 
the use of Branch A has substantially the same tax 
effect as if Branch A were a wholly owned subsidiary 
corporation of FS. Because the effective rate of tax 
on FS's sales income from the sale of Product Y 
in Country M (10%) is not less than 90% of, and 
at least 5 percentage points less than, the effective 
rate of tax that would apply to such income in the 
country in which Branch B is located (12%), the use 
of Branch B does not have substantially the same tax 
effect as if Branch B were a wholly owned subsidiary 
corporation of FS. Consequently, only Branch A 
is treated as a separate corporation apart from the 
remainder of FS for purposes of determining foreign 
base company sales income. 

(3) Use of more than one manufactur
ing branch, or one or more manufactur-

ing branches and the remainder of the 
controlled foreign corporation, to man
ufacture, produce, construct, grow, or 
extract the same item of personal prop
erty-(a)-ln general. This paragraph 
(b)( 1 )(ii)(c )(3) applies to determine the 
location of manufacturing, producing, 
constructing, growing or extracting of per
sonal property for purposes of applying 
paragraphs (b)(1)(i)(b) or (ii)(b) of this 
section where more than one branch of 
a controlled foreign corporation, or one 
or more branches of a controlled foreign 
corporation and the remainder of the con
trolled foreign corporation, each engage 
in manufacturing, producing, construct
ing' growing or extracting activities with 
respect to the same item of personal prop
erty which is then sold by the controlled 
foreign corporation. 

(b) Physical manufacture, production, 
or construction in one or more locations. 
If only one branch or only the remainder 
of a controlled foreign corporation satis
fies either paragraph (a)(4 )(ii) or (a)(4 )(iii) 
of this section with respect to an item 
of personal property, then that branch or 
the remainder of the controlled foreign 
corporation will be the location of man
ufacturing, producing, or constructing of 
that property for purposes of applying 
paragraph (b)(1)(i)(b) or (ii)(b) of this 
section to the income from the sale of that 
property. See §1.954-3(b)(l)(ii)(c)(3)(f) 
Example 1. If more than one branch, or 
one or more branches and the remainder 
of the controlled foreign corporation, each 
independently satisfy either paragraph 
(a)(4)(ii) or (a)(4)(iii) of this section with 
respect to an item of property, then the 
location of manufacturing, producing, 
or constructing of that property for pur
poses of applying paragraph (b)(1)(i)(b) 
or (ii)(b) of this section will be that branch 
or the remainder of the controlled for
eign corporation that satisfies paragraph 
(a)(4)(ii) or (a)(4)(iii) of this section and 
that is located or organized in the jurisdic
tion that would, after applying paragraph 
(b)(1)(ii)(b) of this section to such branch 
or paragraph (b)(1 )(i)(b) of this section 
to the remainder of the controlled foreign 
corporation, impose the lowest effective 
rate of tax on the income allocated to such 
branch or the remainder of the controlled 
foreign corporation under such paragraph 
(that is, either paragraph (b)(l)(ii)(b) or 
(b)(l)(i)(b) of this section), if, under the 

laws of such country, the entire income 
of the controlled foreign corporation were 
considered derived by such corporation 
from sources within such country from 
doing business through a permanent estab
lishment therein, received in such country, 
and allocable to such permanent establish
ment, and the corporation were created 
or organized under the laws of, and man
aged and controlled in, such country. See 
§ 1.954-3(b)(1 )(ii)(c)(3)(f) Example 2. 

(c) Predominant contribution. If none 
of the branches nor the remainder of 
a controlled foreign corporation satisfy 
paragraph (a)(4)(ii) or (a)(4)(iii) of this 
section with respect to an item of personal 
property, but the controlled foreign cor
poration as a whole makes a substantial 
contribution to the manufacture, pro
duction, or construction of that property 
within the meaning of paragraph (a)(4)(iv) 
of this section, then for purposes of apply
ing paragraph (b)(l)(i)(b) or (ii)(b) or this 
section, the branch or the remainder of the 
controlled foreign corporation that makes 
the predominant amount of the controlled 
foreign corporation's substantial contribu
tion with respect to the manufacture, pro
duction, or construction of that property 
will be the location of manufacturing, pro
ducing, or constructing with respect to that 
property. See §1.954-3(b)(1)(ii)(c)(3)(f) 
Example 3. Whether any branch or the 
remainder of the controlled foreign cor
poration provides a predominant amount 
of the controlled foreign corporation's 
substantial contribution is determined by 
weighing each branch's or the remainder 
of the controlled foreign corporation's 
relative contribution to the manufacture 
of the item of property as determined by 
applying the facts and circumstances test 
provided in paragraph (a)(4)(iv) of this 
section. If multiple branches are located 
in a single jurisdiction, then the activities 
of those branches will be aggregated for 
purposes of determining the branch or the 
remainder of the controlled foreign corpo
ration that makes the predominant amount 
of the controlled foreign corporation's 
substantial contribution with respect to the 
manufacture, production, or construction 
of an item of property. For purposes of 
this paragraph (b)(l)(ii)(c)(3)(c), a branch 
or the remainder of the controlled foreign 
corporation makes a predominant amount 
of the controlled foreign corporation's 
substantial contribution with respect to the 
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manufacture, production, or construction 

of an item of personal property only if it 

makes a significantly greater contribution 
to the manufacture, production, or con

struction of that property than any other 
branch or the remainder of the controlled 
foreign corporation. 

(d) Location of activit\'. The location 
of any activity with respect to the manu
facture, production, or construction of an 
item of personal property is where the con
trolled foreign corporation makes a contri
bution through its employees to such ac
tivity. For example, the location of any 
activities concerning intangible property is 
not determined based on the formal assign
ment of intangible property, but on where 
employees of the controlled foreign corpo
ration develop, protect, and direct the use 
of the intangible. 

(e) Where no branch or the remain
der of the controlled foreign corporation 
provides a predominant contribution. If 
neither a branch nor the remainder of a 
controlled foreign corporation indepen
dently satisfies paragraph (a)(4)(ii) or (iii) 
of this section and neither a branch nor the 
remainder of the controlled foreign cor
poration provides a predominant amount 
of the controlled foreign corporation's 
contribution to the manufacture of an item 
of personal property, but the controlled 
foreign corporation as a whole makes a 
substantial contribution to the manufac
ture of that property within the meaning 
of paragraph (a)(4)(iv) of this section, 
then for purposes of applying paragraph 
(b)(l )(i)(b) or (ii)(b) of this section, the 
location of manufacturing of that property 
will be that branch or remainder of the con
trolled foreign corporation that provides 
a contribution to the manufacture of the 
property and that is located or organized in 
the jurisdiction that would, after applying 
paragraph (b)( l)(ii)(b) of this section to 
such branch or (b)(l )(i)(b) of this section 
to such remainder of the controlled foreign 
corporation, impose the highest effective 
rate of tax on the income allocated to such 
branch or such remainder of the controlled 
foreign corporation under that paragraph, 
if. under the laws of such country, the 
entire income of the controlled foreign 
corporation were considered derived by 
such corporation frum sources within such 
country from doing business through a 
permanent establishment therein, recei ved 
in such country. and allocable to such per-
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manent establishment. and the corporation 
were created or organized under the laws 

of, and managed and controlled in. such 
country. See § 1.954-3(b)(1 )(ii)(c)(3)(f) 

Example 4. 
(f) Examples. The following examples 

illustrate the application of this paragraph 
(b)( 1 )(ii)(c)(3): 

Example I. Multiple hr<l/Iches that cOIltrihute to 

the mOllufacture of II ,illgle product. olliv olle hrallch 
thar satisfies paragmpll (a)(4)(ii) or(a)(4j(iii) of this 
sectioll. (i) Facts. FS is a controlled foreign cor
poration organized in Country M. FS operates three 
branches. Branch A. Branch B. and Branch C,located 
respectively in Country A. Country B. and Country 
C. Branch A. Branch B. and Branch C each perfonns 
different manufacturing activities with respect to the 
manufacture of Product X. Branch A. through the ac
tivities of its employees. designs Product X. Branch 
B. through the activities of its employees. provides 
quality control and oversight. Branch C, through 
the activities of its employees, manufactures Prod
uct X (within the meaning of paragraph (a)(4)(iii) of 
this section) using the designs of Branch A and un
der the oversight of the quality control personnel of 
Branch B. The activities of Branch A and Branch B do 
not satisfy either paragraph (a)(4)(ii) or (a)(4)(iii) of 
this section. Employees of FS located in Country M 
purchase the raw materials used in the manufacture 
of Product X from a related person and control the 
work-in-process and finished goods throughout the 
manufacturing process. Employees of FS located in 
Country M also manage the risk of loss from the man
ufacture of Product X and the manufacturing profits 
from the sales of Product X. Further. employees of 
FS located in Country M control logistics. select ven
dors and raw materials. and oversee the coordination 
between the branches. Employees of FS located in 
Country M sell Product X to unrelated persons for 
use, consumption or disposition outside of Country 
M. The sales income from the sale of Product X is 
taxed in Country M at an effective rate of tax of 10%. 
Country C imposes an effective rate of tax of 20% on 
sales income. 

(ii) Result. Because only the activities of Branch 
C satisfy paragraph (a)(4)(ii) or (a)(4)(iii) of this 
section. paragraph (b)( I )(ii)(b) of this section is 
applied by considering only the effective rate of 
tax that would apply in Country C. The effective 
rates of tax in Country A and Country B are not 
considered. because Branch A and Branch B do not 
,utisfy either paragraph (a)(4)(ii) or (a)(4j(iii) of this 
section. Because the effective rate of tax on the sales 
income (I OO/C) is less than 90% of. and at least 5 
percentage points less than. the effective rate of tax 
that would apply to such income in the country in 
which Branch C is located (20%). the use of Branch 
C has substantially the same tax etTect as if Branch C 
were a wholly owned subsidiary corporation of FS. 
Therefore sales of Product X by the remainder of FS 
are treated as sales on behalf of Branch C. Pursuant 
to paragraph (b)(2)(iij(c)(2) of this section. FS will 
only qualify for the manufacturing exception under 
paragraph (a)( 4 )(iv) of this section if FS successfully 
rebuts. lO the satisfaction of the Commissioner. the 
presumption that FS docs not provide a substantial 
contribution to the manufacture of Product X. For 
this purpose. the activities of FS include the activities 

of Branch A or Branch B if either of those branches 
would not be treated as a separate corporation under 
paragraph (b)(1 )(iiHIi) of this st:Ction. if that para_ 
graph were applied to each of Branch A and Bl1iICb 
B. 

E.wfl/ple 2. Multiple hranches mtisfr paragraph 
(a)(4)(1I) or (a)(4)(iii) or this section with resp~Clto 
lhe sallie product mid hy lhe cOIltmlledjoreign cor

poration. (i) Fact.\'. Assume the same facts as in 
Example J. except for the following. In addition to 
the design of Product X. Branch A also manufac. 
tures (within the meaning of paragraph (a)(4)(ii) of 
this section) a part of Product X. Branch C then com
bines that part with other parts to cumplete Product X. 
The activities of Branch C are sufficient to qualify ~ 
manufacturing under paragraph (a)(4)(iii) of this sec. 
tion with respect to Product X. Country A imposes an 
effective rate of tax of 12% on sales income. 

(ii) Resulr. Because the activities of Branch A 
and Branch C satisfy the requirements of paragraph 
(a)(4)(ii) and (iii) of this section respectively, para
graph (b)( I )(ii )(b) of this section is applied by com
paring the effective rate of tax imposed on the income 
from the sales of Product X against the lowest ef
fective rate of tax that would apply to the sales in
come in either Country A or Country C if paragraph 
(b)(I )(ii)(b) of this section were applied separately to 
Branch A and Branch C. The effective rate of tax in 
Country B is not considered because Branch B does 
not satisfy either paragraph (a)(4)(ii) or (a)(4)(iii) of 
this section. Because the effective rate of tax on the 
sales income ofFS from the sale of Product X (10%) 
is not less than 90% of, and at least 5 percentage 
points less than. the effective rate of tax that would 
apply to such income in the country in which Branch 
A is located (12%). neither Branch A nor Branch C is 
treated as a separate corporation and sales of Product 
X by the remainder of the controlled foreign cOl]lora· 
tion are not treated as made on behalf of any branch. 

Example 3. Predominant contribution by em· 
plovees located ill the coUlIlry or organization of the 
cOlllrolled foreign corporation, traveling employees, 
paragraph (a)(4)(iii) oj this sectioll satisfied by an 
unrelated contract manufacturer. (i) Facts. FS, a 
controlled foreign corporation organized in Country 
M. purchases raw materials from a related person. 
The raw materials are then manufactured (under the 
principles of paragraph (a)(4)(iii) of this section) into 
Product X by CM. an unrelated corporation located 
in Country C that perfonns the physical conversion 
pursuant to a contract manufacturing arrangement. 
Employees of FS located in Country M sell Prod
uct X to unrelated persons for use, consumption or 
disposition outside of Country M. Employees of 
FS located in Country M engage in design, testing, 
quality control and oversight with respect to the man
ufacture of Product X. Employees of FS located in 
Country M also direct the use of intellectual property 
used in the manufacture of Product X from Country 
M. At all times. employees of FS located in Country 
M control the raw material. work-in-process and fin
ished goods. Employees of FS located in Country M 
also control logistics, select vendors. and manage the 
risk of loss from the manufacture of Product X and 
the manufacturing profits from Product X. Quality 
control and oversight of the manufacturing process 
is conducted by employees of FS who are employed 
in Country M but who regularly travel to Country C. 
Branch A. located in Country A. is the only branch 



of FS. Design work with respect to Product X con
ducted by Branch A is supplemental to the bulk of 
the design work, which is done by employees of 
FS located in Country M. FS as a whole (including 
Branch A) provides a substantial contribution to the 
manufacture of Product X within the meaning of 
paragraph (a)(4)(iv) of this section. 

(ii) Result. FS qualifies for the exception to for
eign base company sales income contained in para
graph (a)(4) of this section with respect to income 
from the sale of Product X because FS satisfies the 
test contained in paragraph (a)(4)(iv) of this section 
by providing a substantial contribution through the 
activities of its employees to the manufacture of Prod
uct X. The fact that employees of FS travel to the lo
cation ofCM to perform some of the activities consid
ered in determining whether a controlled foreign cor
poration makes a substantial contribution through the 
activities of its employees to the manufacturing of an 
item of personal property does not prevent activities 
of such employees while located in Country M from 
being considered in determining the applicability of 
paragraph (a)(4)(iv) of this section to FS. In addition, 
paragraph (b) of this section does not apply to treat a 
branch of FS as having substantially the same tax ef
fect as if the branch were a wholly owned subsidiary 
corporation, because FS, as opposed to Branch A, 
provides the predominant contribution with respect to 
Product X. 

Example 4. Multiple branches perform manu
facturing activities, no branch makes a predominant 
contribution, paragraph (a)(4)(iii) of this section is 
satisfied by an unrelated contract manufacturer. (i) 

Facts. FS, a controlled foreign corporation organized 
in Country M, purchases raw materials from a related 
person. The raw materials are then manufactured (un
der the principles of paragraph (a)(4 )(iii) of this sec
tion) into Product X by CM, an unrelated corpora
tion located in Country C that performs the physi
cal conversion pursuant to a contract manufacturing 
arrangement. Employees of FS located in Country 
M sell Product X to unrelated persons for use, con
sumption or disposition outside of Country M. FS 
has two branches, Branch A and Branch B, located in 
Country A and Country B respectively. FS (including 
Branch A and Branch B) makes a substantial contri
bution within the meaning of paragraph (a)(4)(iv) of 
this section with respect to the manufacture of Prod
uct X. Branch A, through the activities of its employ
ees, designs Product X. Branch B, through the activ
ities of its employees, provides quality control and 
oversight of the manufacturing process. At all times, 
FS controls the raw materials, work-in-process and 
the finished Product X through employees located in 
Country M. FS also manages the risk of loss related 
to the manufacture of Product X and the manufac
turing profits from the sales of Product X through 
employees located in Country M. Further, employ
ees of FS located in Country M control logistics, se
lect vendors, and oversee the coordination between 
the branches. Country M imposes an effective rate 
of tax on sales income of 10%. Country A imposes 
an effective rate of tax on sales income of 20% and 
Country B imposes an effective rate of tax on sales 
income of 24%. 

(ii) Result. Based on the facts, neither the re
mainder of FS (through activities of its employees in 
Country M), nor Branch A, nor Branch B, provide a 
predominant amount of the controlled foreign corpo-

ration's substantial contribution to the manufacture of 
Product X. FS, Branch A, and Branch B each provide 
a contribution through the activities of their employ
ees to the manufacture of Product X. Accordingly, 
paragraph (b)(I)(ii)(b) of this section is applied by 
comparing the effective rate of tax imposed on the 
income from the sales of Product X against the ef
fective rate of tax that would apply to the sales in
come in Branch B, which is located in the jurisdic
tion that would impose the highest effective rate of 
tax on the sales income (24%). Because the effective 
rate of tax imposed on the sales income by Country M 
(10%) is less than 90% of, and at least 5 percentage 
points less than, the effective rate of tax that would 
apply to such income in Country B (24%) the remain
der of FS is treated as selling on behalf of Branch B. 
Further, for purposes of determining whether the re
mainder of FS qualifies for any exception from for
eign base company sales income, applying paragraph 
(b)(2)(ii)(a) of this section, the remainder of FS in
cludes any branch of FS that would not, after the ap
plication of paragraph (b)(I)(ii)(b) of this section to 
such branch, be treated as a separate corporation. In 
this case, the effecti ve rate of tax imposed on the sales 
income by Country M (10%) is less than 90% of, and 
at least 5 percentage points less than, the effective rate 
of tax that would apply to such income in Country A 
(20%). Therefore, for purposes of determining for
eign base company sales income, the remainder of FS 
does not include the activities of Branch A. The re
mainder of FS must therefore independently qualify 
for the manufacturing exception contained in para
graph (a)(4) of this section or income from the sale 
of Product X will be foreign base company sales in
come. 

Example 5. Multiple branches contribute to the 
manufacture of a single product, one branch sells the 
product, the remainder of the controlled foreign cor
poration does not participate. (i) Facts. FS is a con
trolled foreign corporation organized in Country M, 
a country that imposes a 0% effective rate of tax on 
sales income. FS operates two branches, Branch A 
and Branch B, located respectively in Country A, a 
country that imposes a 30% effective rate of tax on 
income, and Country B, a country that imposes a 0% 
effective rate of tax on income. Branch A and Branch 
B each perform different activities with respect to 
the manufacture of Product X. Branch A, through the 
activities of a large number of its employees work
ing at a state of the art facility, expends significant 
time and resources to design a sophisticated prod
uct, Product X. Branch B, through the activities of 
its employees, purchases raw materials from a related 
person and contracts with CM, an unrelated corpo
ration located in Country C, to manufacture Product 
X. The raw materials are then manufactured (under 
the principles of paragraph (a)(4)(iii) of this section) 
into Product X by CM. Branch A, through the activ
ities of its employees, directs the use of intellectual 
property it developed, including product designs, to 
provide quality control and oversight to CM with re
spect to the manufacture of Product X. Branch B con
trols the raw materials, work in process, and the fin
ished Product X. Branch B manages the risk of loss 
with respect to Product X throughout the manufac
turing process. Branch B also controls logistics and 
selects vendors in connection with Product X. Branch 
B then sells Product X to unrelated persons for use, 
consumption or disposition outside of Country M. FS 

(including Branch A and Branch B) provides a sub
stantial contribution within the meaning of paragraph 
(a)(4)(iv) of this section with respect to the manufac
ture of Product X. FS does not provide a contribution 
to the manufacture of Product X through employees 
located in Country M. 

(ii) Result. Based on the facts, neither Branch A 
nor Branch B provides the predominant amount of 
FS's contribution to the manufacture of Product X. 
Further, Branch A and Branch B each provide a con
tribution through the activities of its employees to the 
manufacture of Product X. Accordingly, pursuant to 
paragraph (b)(2)(ii)(c)(3)(e), Branch A is treated as 
the location of manufacturing for purposes of apply
ing paragraph (b)(l )(ii)(b) of this section. Therefore, 
the effective rate of tax imposed on the income from 
the sales of Product X is compared against the ef
fective rate of tax that would apply to that income 
if it were earned in Country A, which would impose 
the highest effective rate of tax on the sales income 
(30%). Because the effective rate of tax in Country B 
with respect to the sales income (0%) is less than 90% 
of, and at least 5 percentage points less than, the ef
fective rate of tax that would apply to such income in 
Country A (30%), Branch B, treated as the remain
der of FS pursuant to paragraph (b)(I)(ii)(c) of this 
section, is treated as selling on behalf of Branch A. 
Further, for purposes of determining whether the re
mainder of FS qualifies for any exception from for
eign base company sales income, Branch B, treated 
as the remainder of FS, includes any branch or re
mainder of FS that would not, after the application of 
paragraph (b)(l )(ii)(b) of this section to such branch 
or (b)(l )(i)(b) of this section to such remainder ofFS, 
be treated as a separate corporation. In this case, the 
effecti ve rate of tax (0%) is less than 90% of, and at 
least 5 percentage points less than, the effective rate 
of tax that would apply to such income in Country A 
(30%), but not country M (0%). Therefore, for pur
poses of determining foreign base company sales in
come, Branch B, treated as the remainder of FS, does 
not include the activities of Branch A, but does in
clude the activities of the remainder of FS located in 
Country M. However, since the remainder of FS in 
Country M does not perform any activities related to 
the manufacture of Product X, the inclusion of the 
remainder of FS does not qualify Branch B for any 
exception from foreign base company sales income. 
Branch B, treated as the remainder of FS, must there
fore independently qualify for the manufacturing ex
ception from foreign base company sales income con
tained in paragraph (a)(4) of this section or the in
come from the sale of Product X will be foreign base 
company sales income. 

Example 6. Multiple branches contribute to the 
manufacture of a single product, the selling branch is 
located in the higher tax jurisdiction, the remainder 
of the controlledforeign corporation does not partici
pate. (i) Facts. Assume the same facts as in Example 
5 except that Branch B rather than Branch A is lo
cated in the jurisdiction that would impose the higher 
effective rate of tax on income from the sales of Prod
uct X. 

(ii) Result. Based on the facts, neither Branch 
A nor Branch B provides the predominant amount 
of FS's contribution to the manufacture of Product 
X. Since Branch B is located in the jurisdiction that 
would impose the higher effective rate of tax on in
come from the sale of Product X, Branch B is consid-
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ered to be the location of manufactunng of Product X 
for purposes of applying paragraph (h) of this section. 
Because all of the income from the sale of Product X 
IS already taxed in Countf} B, the use of Branch B 
I, not treated as having substantially the same tax ef
fect a, if Branch B were a \\ holly owned subsidiary 
corporation of FS, and therefore Branch B and the re
mainder of FS are not treated as separate corporations 
under paragraph Ib)( I )(ii)(a) of this section for pur
pose, of determining foreign base l:(lmpany sales in-
come. 

(2) * * * 
(i) * * * 
(b) AcTirities treated as performed on 

behalf of the remainder of corporation_ 

With respect to purchasing or selling activ
ities performed by or through the branch or 
similar establishment, such purchasing or 
selling activities will-

(1) With respect to personal property 
manufactured, produced, constructed, 
grown, or extracted by the remainder of 
the controlled foreign corporation (or any 
branch treated as the remainder of the 
controlled foreign corporation); or 

(2) With respect to personal prop
erty (other than property descri bed in 
paragraph (b)(2)(i)(b)(l) of this section) 
purchased or sold, or purchased and sold, 
by the remainder of the controlled foreign 
corporation (or any branch treated as the 
remainder of the controlled foreign corpo
ration), be treated as performed on behalf 
of the remainder of the controlled foreign 
corporation. 

(ii) * * * 
(a) Treatment as separate corporations. 

* * * For purposes of applying the rules of 
this paragraph (b)(2)(ii), a branch or sim
ilar establishment of a controlled foreign 
corporation treated as a separate corpora
tion purchasing or selling on behalf of the 
remainder of the controlled foreign corpo
ration under paragraph (b )(2)(ii)(b) of this 
section, or the remainder of the controlled 
foreign corporation treated as a separate 
corporation purchasing or selling on be
half of a branch or similar establishment 
of the controlled foreign corporation un
der paragraph (b)(2)(ii)(c) of this section, 
will exclude any other branch or similar es
tablishment or remainder of the controlled 
foreign corporation that would be treated 
as a separate corporation (apart from the 
branch or similar establishment of a con
trolled foreign corporation that is treated 
as a separate purchasing or selling cor
poration under paragraph (b)(2)(ii)(b) of 
this section or the remainder of the con-
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trolled foreign corporation that is treated 

as a separate purchasing or selling corpo
ration under paragraph (b)(2)(ii)(c) of this 

section) if the effective rate of tax imposed 
on the income of the purchasing or seil

ing branch or similar establishment, or pur
chasing or selling remainder of the con

trolled foreign corporation, were tested un
der the principles of § 1.954-3(b)( I)(i)(b) 

or (ii)(b) of this section against the effec
ti ve rate of tax that would apply to such in
come if it were earned in the jurisdiction of 
such other branch or similar establishment 
or the remainder of the controlled foreign 

corporation. 
(b) Activities treated as performed on 

behalf of the remainder of corporation. 
With respect to purchasing or selling activ
ities performed by or through the branch or 
similar establishment, such purchasing or 
selling activities will-

(1) With respect to personal property 
manufactured, produced, constructed, 
grown, or extracted by the remainder of 
the controlled foreign corporation (or any 
branch treated as the remainder of the 
controlled foreign corporation); or 

(2) With respect to personal prop
erty (other than property described in 
paragraph (b)(2)(ii)(b)(l) of this section) 
purchased or sold, or purchased and sold, 
by the remainder of the controlled foreign 
corporation (or any branch treated as the 
remainder of the controlled foreign corpo
ration), be treated as performed on behalf 
of the remainder of the controlled foreign 
corporation. 

(c) Treatment of the use of a manu
facturing branch by a controlled foreign 
corporation-( 1) Activities treated as per
formed on beha(f of branch. * * * 

(2) Presumption where a controlled 
foreign corporation claims to satisfy the 
substantial contribution test and its own 
branch satisfies the physical manufac
turing test. If a branch or similar estab
lishment is considered to manufacture, 
produce, or construct an item of personal 
property under paragraph (a)(4)(ii) or 
(a)(4)(iii) of this section, the remainder 
of the controlled foreign corporation (or 
any branch treated as the remainder of 
the controlled foreign corporation) will be 
presumed not to manufacture, produce, 
or construct that same item of personal 
property under paragraph (a)(4)(iv) of 
this section (even if it would have other
wise satisfied paragraph (a)( 4 )(iv) of this 

section with respect to such propenyl, 
However, if a controlled foreign corpo

ration demonstrates, to the satisfaction 

of the Commissioner, that the remainder 
of the controlled foreign corporation (or 
any branch treated as the remainder of 
the controlled foreign corporation) makes 
a substantial contribution to the manu

facture of that item of personal property 
within the meaning of paragraph (a)(4)(iv) 
of this section, then the remainder of the 
controlled foreign corporation (or any 
branch treated as the remainder of the 
controlled foreign corporation), if treated 
as a separate corporation apart from its 
manufacturing branch under paragraph 
(b)(2)(ii)(a) of this section, will beconsid
ered to manufacture, produce, or construct 
that item of personal property under para
graph (a)(4)(iv) of this section. The ap
plication of this paragraph (b)(2)(ii)(c)(2) 
may be illustrated by the following exam
ples: 

Example I. Mamifarruring branch. paragraph 
(bi( 1 i(iij(b) sali~fied. (i) Facts. FS, a controlled for
eign corporation organized in Country M, a country 
that imposes a 0% effective rate of tax on sales in
come, purchases raw materials from a related person. 
FS has one branch. Branch A. organized in Coun· 
try A, a country that imposes a 30% effective rate of 
tax on sales income. The raw materials are manu· 
factured (within the meaning of paragraph (a)(4)(iii) 
of this section) into Product X by Branch A. FS sells 
Product X for use, consumption, or disposition out· 
side of Country M. Absent the application of para
graph (b)(2)(ii)(c)(2) of this section. the remainder of 
FS would also be considered a manufacturer of Prod· 
uct X under paragraph (a)(4)(iv) of this section. FS 
provcs to the satisfaction of the Commissioner that 
the remainder of FS makes a substantial contribution 
to the manufacture of Product X. 

(ii) Result. Since the effective rate of tax (0%) 
imposed on the sales income is less than 90% of, 
and at least 5 percentage points less than, the effec
tive rate of tax that would apply to such income in 
the jurisdiction of Branch A (30%), the remainder of 
FS is treated as a separate corporation selling on be
half of Branch A. The remainder of FS (not includ
ing Branch A) does not satisfy paragraph (a)(4)(ii) 
or (a)(4)(iii) of this section with respect to Product 
X. If the manufacturing activities undertaken with re
spect to Product X between the time the raw materi
als were purchased and the time Product X was sold 
were undertaken by the remainder of FS (not includ
ing Branch A) through the activities of its employees, 
the remainder of FS would have satisfied the manu
facturing exception contained in paragraph (a)(4)(iii) 
of this section with respect to Product X. Therefore, 
paragraph (a)(4)(iv) of this section applies. Because 
FS has successfully rebutted the presumption of para
graph (b)(2)(ii)(c)(2) of this section by proving to the 
satisfaction of the Commissioner that the remainder 
of FS makes a substantial contribution to the man
ufacture (within the meaning of paragraph (a)(4)(ivl 
of this section) of Product X. it qualifies for the ex· 



ception in paragraph (a)(4)(iv) of this section with re

spect to Product X. Therefore income from the sale of 

Product X, when treated as sold by the remainder of 
FS on behalf of Branch A, is nOl determined to be for

eign base company sales income. 
Example 2. Manufacturinfi branch, paragraph 

(b)(lJ(ii)(b) is not satisfied. (i) Facts. Assume the 

same facts as in Example I, except that Branch A is 

located in Country B, a country that imposes a 3% 

rate of tax on sales income. 
(ii) Result. Paragraph (b)( I )(ii)(b) of this section 

is not satisfied. because the effective rate of tax im

posed on the sales income in Country M (0%) is not 
less than 90% of, and at least 5 percentage points less 
than, the effective rate of tax that would apply to such 
income in the jurisdiction of Branch A (3%). There

fore. Branch A is not treated as a separate corporation 
for purposes of detennining foreign base company 
sales income. FS qualifies for the manufacturing ex
ception in paragraph (a)( 4) of this section because fS 
(including Branch A) satisfies paragraph (a)( 4 )(iii) of 

this section with respect to income from the sales of 

Product X. 

* * * * * 
(e) Comparison with ordinary treat

ment. With the exception of cases in 
which a controlled foreign corporation 
seeks to rely on paragraph (a)(4)(iv) of 
this section and is unsuccessful in rebut
ting the presumption created by paragraph 
(b)(2)(ii)(c)(2) of this section, income de
rived by a branch or similar establishment, 
or by the remainder of the controlled for
eign corporation, will not be determined 
to be foreign base company sales income 
under paragraph (b) of this section if the 
income would not be so considered if it 
were derived by a separate controlled for
eign corporation under like circumstances. 

* * * * * 
(4) * * * 
Example 3. (i) Facts. Corporation E. a controlled 

foreign corporation incorporated under the laws of 
foreign Country X, is a wholly owned subsidiary of 

Corporation D, al so a controlled foreign corporation 
incorporated under the laws of Country X. Corpo
ration E maintains Branch B in foreign Country Y. 
Both corporations usc the calendar year as the taxable 
year. In 1964, Corporation ['s sole activity, carried 
on through Branch B, consists of the purchase of ar

ticles manufactured in Country X by Corporation D, 
a related person, and the sale of the articles through 
Branch B to unrelated persons. One hundred percent 
of the articles sold through Branch B are sold for use 

outside Country X and 90 percent are also sold for use 
outside of Country Y. The income of Corporation E 
derived by Branch B from such transactions is taxed 

to Corporation E by Country X only at the time Cor
poration E distributes such income to Corporation D 
and is then taxed on the basis of what the tax (a 40 per
cent effective rate) would have been if the income had 

been derived in 1964 by Corporation E from sources 
within Country X from doing business through a per

manent establishment therein. Country Y levies an 
income tax at an effecti ve rate of 50 percent on in-

come derived from sources within such country. but 

the income of Branch B for 1964 is effectively taxed 
by Country Y at a 5 percent rate since under the laws 
of such country, only 10 percent of Branch B's in

come IS derived from sources within such country. 
Corporation E makes no distributions to Corporation 
Din 1964. 

(ii) Result. In determining foreign base company 
sales income of Corporation E for 1964, Branch B 
is treated as a separate wholly owned subsidiary cor

poration of Corporation E, the 5 percent rate of tax 
being less than 90 percent of, and at least 5 percent
age points less than the 40 percent rate. Income de

rived by Branch B, treated as a separate corpora
tion, from the purchase from a related person (Cor
poration D). of personal property manufactured out
side of Country Y and sold for use, disposition. or 
consumption outside of Country Y constitutes for
eign base company sales income. If. instead, Cor
poration D were unrelated to Corporation E. none of 
the income would be foreign base company sales in
come because Corporation E would be purchasing 
from and selling to unrelated persons and if Branch B 
were treated as a separate corporation it would like
wise be purchasing from and selling to unrelated per
sons. Alternatively, if Corporation D were related to 
Corporation E, but Branch B manufactured the arti
c les prior to sale under the principles of paragraph 
ia)(4)(iv) of this section in conjunction with the man
ufacture of the articles (within the meaning of para
graph (aJ(4)(ii) or (a)(4)(iii) of this section) by an un

related contract manufacturer, then the income would 
not be foreign hase company sales income because 
Branch B. treated as a separate corporation, would 

qualify for the manufacturing exception under para
graph (a)(4)(i) of this section. 

* * * * * 
(d) Effective/applicability date. The 

second sentence of paragraph (a)( I lei), the 
second sentence of paragraph (a)(l)(iii) 
Example 1, the first sentence of para
graph (a)(l)(iii) Example 2, the third 
sentence of paragraph (a)(2), paragraph 
(a)(4)(i), the first sentence of paragraph 
(a)(4)(ii), the first sentence of paragraph 
(a)(4)(iii), paragraph (a)(4)(iv), paragraph 
(a)(6)(i), the last sentence of paragraph 
(b)(l)(ii)(a), paragraph (b)(1)(ii)(c)(2), 
paragraph (b)(l)(ii)(c)(3), paragraph 
(b)(2)(i)(b), the last sentence of para
graph (b)(2)(ii)(a), paragraph (b)(2)(ii)(b), 
paragraph (b)(2)(ii)(c)(2), paragraph 
(b)(2)(ii)(e), and paragraph (b)(4) Ex
ample 3 shall apply to taxable years of 
controlled foreign corporations beginning 
on or after the date these rules are pub
lished as final regulations in the Federal 
Register, and for taxable years of United 
States shareholders in which or with which 
such taxable years of the controlled for
eign corporations end. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Regi\ler on February 27, 
2008. 8:45 a.In., and publhhed in the ,,,ue of the Federal 
Register for February 28. 2008. 73 F.R. 10716) 

Notice of Proposed 
Rulemaking 

Multiemployer Plan Funding 
Guidance 

REG-151135-07 

AGENCY: Internal Revenue Service 
(IRS), Treasury 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains pro
posed regulations under section 432 of the 
Internal Revenue Code (Code). These pro
posed regulations provide additional rules 
for certain multi employer defined benefit 
plans that are in effect on July 16, 2006. 
These proposed regulations affect spon
sors and administrators of. and participants 
in multiemployer plans that are in either 
endangered or critical status. These regu
lations are necessary to implement the new 
rules set forth in section 432 that are effec
tive for plan years beginning after 2007. 
The proposed regulations reflect changes 
made by the Pension Protection Act of 
2006. 

DATES: Written or electronic comments 
and requests for public hearing must be 
received by June 16, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-l 5 I 135-07), room 
5203, Internal Revenue Service, PO Box 
7604, Ben Franklin Station, Washing
ton, DC 20044. Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-151l35-07), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, NW. 
Washington, DC 20224, or sent elec
tronically via the Federal eRulemak
ing Portal at wl1'w.regu/ations.gov (IRS 
REG-I 51 135-07). 
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FOR FURTHER INFORMATION 

CONTACT: Concerning the reg-
ulations, Bruce Perlin, (202) 

622-6090; concerning submissions 

and requests for a public hearing, 
Richard.A.Hurst@irscoulIse/.treas.gov or 

at (202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information contained 
in this notice of proposed rulemaking has 
been submitted to the Office of Manage
ment and Budget for review in accordance 
with the Paperwork Reduction Act of 1995 
(44 V.S.c. 3507(d)). Comments on the 
collection of information should be sent to 
the Office of Management and Budget, 
Attn: Desk Officer for the Department 
of the Treasury, Office of Information 
and Regulatory Affairs, Washington, DC 
20503, with copies to the Internal Rev
enue Service, Attn: IRS Reports Clear
ance Officer, SE:W:CAR:MP:T:T:SP, 
Washington, DC 20224. Comments on 
the collection of information should be 
received by May 19, 2008. 

Comments are specifically requested 
concerning: 

Whether the proposed collection of in
formation is necessary for the proper per
formance of the functions of the Internal 
Revenue Service, including whether the 
information will have practical utility; 

The accuracy of the estimated burden 
associated with the collection of informa
tion; 

How the quality, utility, and clarity of 
the information to be collected may be en
hanced; 

How the burden of complying with the 
collection of information may be mini
mized, including through the application 
of automated collection techniques or 
other forms of information technology; 
and 

Estimates of capital or start-up costs 
and costs of operation, maintenance, and 
purchase of service to provide information. 

The collection of information in this 
regulation is in § 1.432(b)-I(d) and (e). 
This information is required in order for 
a qualified multi employer defined benefit 

plan's enrolled actuary to provide a timely 
certification of the plan's funding status. 

In addition, if it is certified that a plan is 

or will be in critical or endangered status, 
the plan sponsor is required to notify the 
Department of Labor, the Pension Benefit 

Guaranty Corporation, the bargaining par
ties, participants, and beneficiaries of the 

status designation. For plans in critical sta
tus, the plan sponsor is required to include 
in the notice an explanation of the possibil
ity that adjustable benefits may be reduced 
at a later date and that certain benefits are 
restricted as of the date the notice is sent. 
The annual certification by the enrolled ac
tuary for the plan will be used to provide 
an accurate determination and certification 
of the plan's funded status and to provide 
notice to the required parties of the status 
designation. The collection of information 
is mandatory. The likely respondents are 
mUltiemployer plan sponsors and enrolled 
actuaries. 

Estimated total annual reporting bur
den: 1,200 hours. 

Estimated average annual burden hours 
per respondent: 0.75 hours. 

Estimated number of respondents: 
1,600. 

Estimated annual frequency of re
sponses: occasional. 

An agency may not conduct or sponsor, 
and a person is not required to respond to, a 
collection of information unless it displays 
a valid control number assigned by the Of
fice of Management and Budget. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 V.S.c. 6103. 

Background 

This document contains proposed In
come Tax Regulations (26 CFR part 1) 
under section 432, as added to the Inter
nal Revenue Code by the Pension Protec
tion Act of 2006 (PPA '06), Public Law 
109-280, 120 Stat 780. 

Section 412 contains minimum fund
ing rules that generally apply to pension 

plans. Section 431 sets forth the fund. 

ing rules that apply specifically to multi. 
employer defined benefit plans. Section 

432 sets forth additional rules that apply to 
multiemployer plans in effect on July 16, 
2006, that are in endangered or critical Sla. 

tus l . 

Section 432 generally provides for ade. 
termination by the enrolled actuary for a 
multiemployer plan as to whether the plan 
is in endangered status or in critical sta
tus for a plan year. In the first year that 
the actuary certifies that the plan is in en. 
dangered status, section 432(a)(1) requires 
that the plan sponsor adopt a funding im
provement plan. The funding improve
ment plan must meet the requirements of 
section 432(c) and the plan must apply the 
rules of section 432(d) during the period 
that begins when the plan is certified to 
be in endangered status and ends when 
the plan is no longer in that status. In 
the first year that the actuary certifies that 
the plan is in critical status, section 432 
(a)(2) requires that the plan sponsor adopt 
a rehabilitation plan. The rehabilitation 
plan must meet the requirements of section 
432(e) and the plan must apply the rules of 
section 432(f) during the period that begins 
when the plan is certified to be in critical 
status and ends when the plan is no longer 
in that status. In addition, section 432(f)(2) 
requires that the plan suspend certain ac
tions as described more fully in this pre
amble. 

Section 432(b )(3 )(A) requires an actu
arial certification of whether or not a mul
tiemployer plan is in endangered status, 
and whether or not a multiemployer plan 
is or will be in critical status, for each 
plan year. This certification must be com
pleted by the 90th day of the plan year 
and must be provided to the Secretary of 
the Treasury and to the plan sponsor. If 
the certification is with respect to a plan 
year that is within the plan's funding im
provement period or rehabilitation period 
arising from a prior certification of endan
gered or critical status, the actuary must 
also certify whether or not the plan is mak
ing scheduled progress in meeting the reo 
quirements of its funding improvement or 
rehabilitation plan. Failure of the plan's 
actuary to certify the status of the plan is 

I SectIOn 302 and ,ect;on 304 01 the Employee Relirement Income Security Act of 1974. as amended (ERISA) sels fonh funding rules that are parallel to those in section 412 and section 431 

01, 1~7~o~~F~~t;'~~ ~05 ~I ERISA ~~~' I~rth addItIOnal rules for mulliemployer plans that are parallel to those in section 432 of the Code. Under section 101 of Reorganization Plan No.4 
01 I I,.," ) ,an • ,ec tlon, ~ 0 ERISA. the Secretary of the Treasury has interpretive jurisdiction over the subject matter addressed in these proposed regulations for purposes of 
ERISA .• ' \Ie II ,j' the (odc, Thu,. Ihe,e Trea,ury' Department regulallons Issued under section 432 of the Code apply as well for purposes of ERISA section 305. 
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treated as a failure to file the annual report 
under section 502(c)(2) of the Employee 
Retirement Income Security Act of 1974 
(ERISA). Thus, a penalty of up to $1, 100 
per day applies. 

Under section 432(b)(1), a multiem
ployer plan is in endangered status if the 
plan is not in critical status and, as of the 
beginning of the plan year, (1) the plan's 
funded percentage for the plan year is 
less than 80 percent, or (2) the plan has 
an accumulated funding deficiency for 
the plan year or is projected to have an 
accumulated funding deficiency in any of 
the six succeeding plan years (taking into 
account amortization extensions under 
section 431(d». Under section 432(i), a 
plan's funded percentage is the percentage 
determined by dividing the value of the 
plan's assets by the accrued liability of the 
plan. 

Under section 432(b )(2), a multiem
ployer plan is in critical status for a plan 
year if it meets any of four specified tests. 
Under section 432(b )(2)(A), a plan is in 
critical status if, as of the beginning of the 
plan year: (1) the funded percentage of 
the plan is less than 65 percent and (2) the 
sum of (A) the market value of plan assets, 
plus (B) the present value of reasonably 
anticipated employer contributions for the 
current plan year and each of the six suc
ceeding plan years is less than the present 
value of all nonforfeitable benefits pro
jected to be payable under the plan during 
the current plan year and each of the six 
succeeding plan years (plus administrative 
expenses). For this purpose, employer 
contributions are determined assuming 
that the terms of all collective bargaining 
agreements pursuant to which the plan is 
maintained for the current plan year con
tinue in effect for succeeding plan years. 

Under section 432(b)(2)(B), a plan is 
in critical status if the plan has an accu
mulated funding deficiency for the current 
plan year or is projected to have an accu
mulated funding deficiency for any of the 
three succeeding plan years. For purposes 
of this test, the determination of accumu
lated funding deficiency is made not tak
ing into account any amortization exten
sion under section 431 (d). In addition, if 
a plan has a funded percentage of 65 per
cent or less, the three-year period for pro
jecting whether the plan will have an accu
mulated funding deficiency is extended to 
four years. 

Under section 432(b)(2)(C), a plan is 
in critical status for the plan year if (I) 
the plan's normal cost for the current plan 
year, plus interest for the current plan year 
on the amount of unfunded benefit liabil
ities under the plan as of the last day of 
the preceding year, exceeds the present 
value of the reasonably anticipated em
ployer and employee contributions for the 
current plan year, (2) the present value 
of nonforfeitable benefits of inactive par
ticipants is greater than the present value 
of nonforfeitable benefits of active partic
ipants, and (3) the plan has an accumu
lated funding deficiency for the current 
plan year, or is projected to have an ac
cumulated funding deficiency for any of 
the four succeeding plan years (not tak
ing into account amortization period ex
tensions under section 431 (d)). 

Under section 432(b)(2)(D), a plan is in 
critical status for a plan year if the sum of 
(A) the market value of plan assets, and (B) 
the present value of the reasonably antic
ipated employer contributions for the cur
rent plan year and each of the four succeed
ing plan years is less than the present value 
of all benefits projected to be payable un
der the plan during the current plan year 
and each of the four succeeding plan years 
(plus administrative expenses). For this 
purpose, employer contributions are deter
mined assuming that the terms of all col
lective bargaining agreements pursuant to 
which the plan is maintained for the cur
rent plan year continue in effect for suc
ceeding plan years. 

In making the determinations and pro
jections applicable under the endangered 
and critical status rules, the plan actuary 
must make projections for the current and 
succeeding plan years of the current value 
of the assets of the plan and the present 
value of all liabilities to participants and 
beneficiaries under the plan for the current 
plan year as of the beginning of such year. 
The actuary's projections must be based 
on reasonable actuarial estimates, assump
tions, and methods that offer the actuary's 
best estimate of anticipated experience un
der the plan. An exception to this rule ap
plies in the case of projected industry ac
tivity. Any projection of activity in the in
dustry or industries covered by the plan, 
including future covered employment and 
contribution levels, must be based on in
formation provided by the plan sponsor, 
and the plan sponsor must act reasonably 

and in good faith. The projected present 
value of liabilities as of the beginning of 
the year must be based on either the most 
recent actuarial statement required with re
spect to the most recently filed annual re
port or the actuarial valuation for the pre
ceding plan year. 

Under section 432(b)(3)(B)(ii), any ac
tuarial projection of plan assets must as
sume (I) reasonably anticipated employer 
contributions for the current and succeed
ing plan years, assuming that the terms of 
one or more collective bargaining agree
ments pursuant to which the plan is main
tained for the current plan year continue in 
effect for the succeeding plan years, or (2) 
that employer contributions for the most 
recent plan year will continue indefinitely, 
but only if the plan actuary determines 
that there have been no significant demo
graphic changes that would make contin
ued application of such terms unreason
able. 

The first year that an actuary certifies 
that a plan is in endangered or critical sta
tus establishes a timetable for a number 
of actions. Under section 432(b)(3){D), 
within 30 days after the date of certifica
tion, the plan sponsor must notify the par
ticipants and beneficiaries, the bargaining 
parties, the PBGC and the Secretary of La
bor of the plan's endangered or critical sta
tus. If it is certified that a plan is or will 
be in critical status, the plan sponsor must 
include in the notice an explanation of the 
possibility that (1) adjustable benefits (as 
defined in section 432(e)(8» may be re
duced and (2) such reductions may ap
ply to participants and beneficiaries whose 
benefit commencement date is on or after 
the date such notice is provided for the first 
plan year in which the plan is in critical sta
tus. 

If a plan is certified to be in critical sta
tus, the plan must take certain actions after 
notifying the plan participants of the criti
cal status. Specifically, section 432(f)(2) 
restricts the payment of benefits that are 
in excess of a single life annuity (plus 
any social security supplement) effective 
on the date the notice is sent. Section 
432(f)(2)(B) provides that this restriction 
does not apply to amounts that may be im
mediately distributed without the consent 
of the employee under section 411 (a)( II ) 
and to any makeup payment in the case 
of a retroactive annuity starting date or a 
similar payment of benefits owed with re-
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spect to a prior period. In addition, the 
plan sponsor must refrain from making any 

payment for the purchase of an irrevocable 

commitment from an insurer to pay bene
fits. 

Sections 432(c)(l) and 432(e)(l) pro

vide that in the first year that a plan is cer

tified to be in endangered or critical sta
tus, the plan sponsor must adopt a fund
ing improvement plan (in the case of a plan 
that is in endangered status) or a rehabili
tation plan (in the case of a plan that is in 
critical status). The deadline for adoption 
of the funding improvement plan or reha
bilitation plan is 240 days after the dead
line for the certification. Accordingly, if 
the actuarial certification is made after the 
90-day deadline, the amount of time for 
adopting the funding improvement plan or 
rehabilitation plan is shortened. 

Section 432(c)(3) defines a funding im
provement plan as a plan which consists 
of the actions, including options or a range 
of options, to be proposed to the bargain
ing parties, formulated to provide, based 
on reasonably anticipated experience and 
reasonable actuarial assumptions, for the 
attainment by the plan of certain require
ments. Those requirements are based on 
a statutorily specified improvement in the 
plan's funding percentage from the per
centage that applied on the first day of the 
funding improvement period. The first day 
of the funding improvement period is de
fined in section 432(c)(4) as the first day 
of the first plan year beginning after the 
earlier of (I) the second anniversary of the 
date of the adoption of the funding im
provement plan or (2) the expiration of the 
collective bargaining agreements in effect 
on the due date for the actuarial certifica
tion of endangered status for the initial en
dangered year and covering, as of such due 
date. at least 75 percent of the active par
ticipants in such multiemployer plan. 

Section 432(d)(I) sets forth rules that 
apply after the certification of endan
gered status and before the first day of 
the funding improvement period. After 
the adoption of the funding improve
ment plan, section 432(d)(2) prohibits any 
amendments that are inconsistent with the 
funding improvement plan. In addition, 
section 432(d)(2) provides special rules 
for acceptance of collective bargaining 
agreements and plan amendments that in
crease benefits. 
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A rehabilitation plan is a plan which 

consists of the actions, including options 

or a range of options, to be proposed to 
the bargaining parties, formulated to pro
vide, based on reasonably anticipated ex

perience and reasonable actuarial assump
tions, for the attainment by the plan of 

certain requirements. Generally, the reha
bilitation plan should enable the plan to 
emerge from critical status by the end of 
a 10-year period that begins after the ear
lier of (1) the second anniversary of the 
date of the adoption of the rehabilitation 
plan or (2) the expiration of the collective 
bargaining agreements in effect on the due 
date for the actuarial certification of crit
ical status for the initial critical year and 
covering, as of such due date, at least 75 
percent of the active participants in such 
multiemployer plan. For this purpose a 
plan emerges from critical status when the 
plan actuary certifies that the plan is not 
projected to have an accumulated fund
ing deficiency for the plan year or any of 
the nine succeeding plan years, without 
regard to the use of the shortfall method 
and taking into account amortization pe
riod extensions under section 431 (d). As 
an alternative, if the plan sponsor deter
mines that, based on reasonable actuarial 
assumptions and upon exhaustion of all 
reasonable measures, the plan cannot rea
sonably be expected to emerge from crit
ical status by the end of the lO-year pe
riod, the requirements for a rehabilitation 
plan are that the plan include reasonable 
measures to emerge from critical status at 
a later time or to forestall possible insol
vency (within the meaning of section 4245 
of ERISA). 

Section 432(e)(8) allows a rehabili
tation plan for a plan that is in critical 
status to provide for a reduction of certain 
"adjustable" benefits that would other
wise be protected by section 411(d)(6). 
These adjustable benefits include early 
retirement benefits and retirement-type 
subsidies within the meaning of sec
tion 411(d)(6)(B)(i). Under section 
432(e)(8)(A)(ii), no reduction will apply 
to a participant whose benefit commence
ment date is before the date the notice 
under section 432(b)(3)(D) for the initial 
critical year is provided. Under section 
432(e)(8)(B), except with respect to cer
tain benefit increases described in section 
432(e)(8)(A)(iv)(III), a plan is not permit
ted to reduce the level of a participant's ac-

crued benefit payable at normal retirement 
age. Furthermore, section 432(e)(8)(C) 

prohibits any reduction until 30 days after 
plan participants and beneficiaries, em
ployers and employee organizations are 
notified of the reduction. 

In years after the initial critical year or 
initial endangered year, sections 432(c)(6) 
and 432(e)(3)(B) provide that the plan 
sponsor must annually update the funding 
improvement or rehabilitation plan. This 
includes updating the schedule of contri
bution rates. Updates are required to be 
filed with the plan's annual report. 

Section 432(f)(4) sets forth rules that 
apply after the certification of critical sta
tus and before the first day of the rehabil
itation period. After the adoption of the 
rehabilitation plan, section 432(f)( I) pro
hibits any amendments that are inconsis
tent with the rehabilitation plan. 

Section 432(h) provides rules for the 
treatment of employees who participate in 
the plan even though they are not covered 
by a collective bargaining agreement. 

Section 432(i) provides a number of 
definitions that apply for purposes of sec
tion 432. For example, under section 
432(i)(8), the actuary's determination with 
respect to a plan's normal cost, actuarial 
accrued liability, and improvements in a 
plan's funded percentage must be based on 
the unit credit funding method (whether 
or not that method is used for the plan's 
actuarial valuation). 

Section 432 is effective for plan years 
beginning on or after January 1,2008. Sec
tion 212(e)(2) of PPA '06 provides a spe
cial rule permitting a plan to provide the 
notice described in section 432(b)(3)(D) 
on an early basis. Specifically, if the plan 
actuary certifies that the plan is reason
ably expected to be in critical status for 
the first plan year beginning after 2007, the 
plan is permitted to provide the notice de
scribed in section 432(b)(3)(D) at any time 
between the enactment of PPA '06 and the 
date the notice is otherwise required to be 
provided. 

Explanation of Provisions 

Overview 

These regulations provide guidance 
with respect to certain of the provisions 
of section 432. Specifically, these reg
ulations provide guidance regarding lIIe 



determination of when a plan is in en
dangered status or critical status and the 
associated notices. These regulations do 
not provide guidance with respect to all 
issues relating to a multi employer plan 
that is in endangered or critical status. For 
example, no guidance is provided on the 
parameters for the adoption of a funding 
improvement plan or rehabilitation plan. 
Guidance with respect to additional issues 
will be included in a second set of regu
lations that are expected to be issued this 
year. 

§1.432(a)-1 General rules relating to 
section 432 

Section 1.432(a)-1 provides general 
rules relating to section 432, including 
definitions of certain terms used for pur
poses of section 432 and the special rules 
that apply to participants in multiemployer 
plans who are not participating pursuant 
to a collective bargaining agreement. 

The regulations provide that effective 
on the date that a notice of critical sta
tus for the initial critical year is sent to 
the plan participants, the plan must not 
pay any benefit in excess of the monthly 
amount paid under a single life annuity 
(plus any social security supplement) and 
is not permitted to purchase an irrevocable 
commitment from an insurer to pay bene
fits. The restriction does not apply to the 
small-dollar cash-outs allowed under sec
tion 411(a)(lI) nor to the make-up pay
ments under a retroactive annuity starting 
date. 

The regulations provide that if the no
tice described in section 432(b )(3)(0) has 
been sent and the restrictions provided un
der section 432(£)(2) have been applied, 
and it is later determined that the restric
tions should not have been applied, then 
the plan must correct any benefit payments 
that were restricted in error. The regula
tions provide two examples of situations 
requiring this correction, each of which in
volves an actuary certifying that the plan is 
reasonably expected to be in critical status 
for the first plan year beginning after 2007, 
followed by an early notification of criti
cal status that is made to employees under 
the rules of section 212(e)(2) of PPA '06. 
In one example of a plan taking actions 
that require correction, the plan restricts 
benefits before the first plan year begin
ning after 2007 (the effective date of sec-

tion 432). In the second such example, the 
plan is not in critical status for the first plan 
year beginning after 2007 (even though the 
enrolled actuary for the plan had certified 
that it is reasonably expected that the plan 
will be in critical status with respect to that 
year). 

The regulations incorporate a number 
of definitions listed in section 432(i) along 
with other definitions that are located in 
sections 432(c) and (e). The regulations 
do not include the broad provision un
der section 432(i)(8) to use the unit credit 
funding method for purposes of the plan's 
"normal cost, actuarial accrued liability, 
and improvements in a plan's funded per
centage." Instead, consistent with the in
tended scope of section 432(i)(8), the reg
ulations require the use of this funding 
method solely for purposes of determin
ing a plan's funded percentage and the sec
tion 432(b )(2)(C)(i) comparison of contri
butions with the sum of the plan's nor
mal cost and interest on the amount of un
funded liability. Thus, the determination 
of whether a plan is projected to have an 
accumulated funding deficiency in the de
termination of a plan's status under section 
432 is based on the plan's actual funding 
method, rather than the unit c;:redit fund
ing method. The regulations substitute 
the term "initial endangered year" for the 
statutory term "initial determination year." 

In addition, the regulations provide 
guidance for plans that change their status 
in subsequent years. For example, a plan 
that is in critical status may emerge from 
that status and later reenter critical status. 
In such a circumstance, the year of reentry 
into critical status is treated as the initial 
critical year. Similarly, a plan that is in en
dangered status may have a status change 
and at a later date reenter endangered sta
tus. In such a circumstance, the year of 
reentry into endangered status is treated as 
the initial endangered year. 

§1.432(b)-1 Determination of status and 
adoption of a plan 

The regulations provide rules for the 
determination of whether a plan is in en
dangered status or critical status within 
the meaning of section 432(b)(l) and (2). 
These rules reflect the different ways a 
plan can be in endangered status under sec
tion 432(b)( I )(A) or (B) and in critical sta
tus under section 432(b )(2)(A), (B), (C), 

or (D). The regulations also provide that a 
plan is in critical status for a plan year if 
it was in critical status in the immediately 
preceding year and the plan does not meet 
the emergence from critical status rule of 
section 432(e)(4)(B). Thus, a plan that was 
in critical status for the prior year will re
main in critical status if the enrolled ac
tuary for the plan certifies that the plan is 
projected to have an accumulated funding 
deficiency for the plan year or any of the 
9 succeeding plan years, without regard to 
the use of the shortfall funding method, but 
taking into account any extensions of the 
amortization periods under section 431 (d). 

The regulations provide limited guid
ance on the actuarial projections that are 
used for purposes of the certification of 
status by the enrolled actuary for the plan. 
The projections must generally be based 
on reasonable actuarial assumptions and 
methods that, as under section 431 (c )(3), 
offer the actuary's best estimate of an
ticipated experience under the plan. The 
actuarial projection of future contribu
tions and assets must assume either that 
the terms of the one or more collective 
bargaining agreements pursuant to which 
the plan is maintained for the current plan 
year continue in effect for succeeding plan 
years, or that the dollar amount of em
ployer contributions for the most recent 
plan year will continue indefinitely. If the 
actuarial projections assume the continued 
maintenance of the collective bargaining 
agreements, the plan sponsor must provide 
a projection of activity in the industry, in
cluding future covered employment, to the 
plan actuary, and the actuary is permitted 
to rely on those projections. In making 
these projections, the plan sponsor must 
act reasonably and in good faith. The alter
native assumption that the dollar amount 
of contributions remains unchanged into 
the future is only available if the enrolled 
actuary for the plan determines there have 
been no significant demographic changes 
that would make such assumption un
reasonable. In addition, the regulations 
provide that the alternative assumption is 
not available for purposes of determining 
whether the plan is in critical status under 
the tests in section 432(b)(2)(A) and (D). 

The projected present value of liabili
ties as of the beginning of such year is de
termined based on the most recent infor
mation reported on the most recent of ei
ther the actuarial statement required un-
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der section I03(d) of ERISA that has been 
filed with respect to the most recent year, 

or the actuarial valuation for the preceding 
plan year. 

The regulations provide that, for pur

poses of section 432, if the plan received 
an extension of any amortization period 
under section 412(e). the extension is 

treated the same as an extension under 
section 431 (d). Thus, such an extension is 
taken into account in determining endan
gered status under section 432(b)(1)(B) 
and emergence from critical status under 
section 432(e)(4)(B). In contrast, such 
an extension is not taken into account in 
determining whether a plan has or will 
have an accumulated funding deficiency 
for purposes of determining critical status 
under section 432(b )(2)(B) and (C). 

The regulations describe the content of 
the annual certification required under sec
tion 432(b)(3) that must be sent to the 
plan sponsor and the IRS. The annual cer
tification must be provided regardless of 
whether the plan is in endangered or crit
ical status. If the plan is certified to be 
in endangered or critical status, then the 
certification must identify the plan, the 
plan sponsor, and the enrolled actuary who 
signs the certification; provide contact in
formation for the plan sponsor and actuary; 
state whether or not the plan is in endan
gered or critical status for the plan year: 
and, if the certification is for a year other 
than the initial endangered year or the ini
tial critical year, whether the plan is mak
ing the scheduled progress described in the 
plan's funding improvement plan or reha
bilitation plan. The regulations also pro
vide an IRS address to which the certifica
tion is to be mailed. 

The regulations also provide that the 
content of the annual certification and the 
IRS address to which it is mailed may 
be added to or modified in guidance of 
general applicability to be published in 
the Internal Revenue Bulletin. Such ad
ditional information may include, for in
stance, which endangered status or criti
cal status standard(s) applies to the plan; 
supporting information for the classifica
tion; a description of the actuarial assump
tions used in making the certification; and 
a projection of the plan's funded percent-

age for future years. The guidance may 

also require additional supporting infor
mation for certifications made prior to the 

issuance of the guidance. 
The regulations provide guidance 

on the notice required under section 
432(b)(3)(D).2 In particular the regula

tions require that, in the case of a plan 
that is in critical status and which provides 
for benefits that would be restricted un
der section 432(f)(2), the notice for the 
initial critical year must tell participants 
about the restriction. A plan sponsor that 
sends the model notice provided by the 
Secretary of Labor pursuant to section 
432(b )(3 )(D)(iii) satisfies this require

ment. 
If a section 432(b)(3)(D) notice for 

such a plan was sent prior to the dead
line in that section and the notice did 
not contain the disclosure regarding the 
immediate restriction on benefits under 
section 432(f)(2), then the regulations 
provide that the notice does not satisfy 
the requirements for notice under section 
432(b )(3 )(D). Accordingly, the restrictions 
under section 432(f)(2) do not apply as a 
result of the issuance of such a notice and 
the plan will not be treated as having is
sued the notice for purposes of the section 
432(e)(8)(A)(ii) restriction on reducing 
adjustable benefits for participants whose 
benefit commencement dates are prior to 
the issuance of that notice. However, if 
additional notice that includes all of the 
information required under the regulations 
is provided prior to the required date for 
notice for the initial critical year under 
section 432(b)(3)(D) (that is, 30 days af
ter the certification for the plan year), 
then the notice requirements of section 
432(b)(3)(D) are satisfied as of the date 
of the later notice. In such a case, if the 
earlier notice contained the information 
described in section 432(b)(3)(D)(ii), then 
the date of that earlier notice will apply for 
purposes of the section 432(e)(8)(A)(ii) 
restriction. 

The regulations reflect the rules of sec
tion 212(e)(2) of PPA under which a plan 
sponsor is permitted to send an early no
tice to plan participants. This early notice, 
which applies solely to the first plan year 
beginning after 2007, is only available if 

the plan actuary certifies to the plan spon
sor that the plan is reasonably expected to 
be in critical status for that initial plan year. 
This preliminary certification that the plan 
is reasonably expected to be in critical sta

tus is different from the annual certifica
tion that the plan actuary must make; ac
cordingly, the plan actuary must still cer
tify whether the plan is in critical or endan

gered status (or in neither critical nor en
dangered status) for that plan year by the 
normal 90-day deadline for the certifica. 
tion. 

Proposed legislation 

As of the date of the issuance of these 
proposed regulations, bills have been in· 
troduced in the House of Representatives 
and the Senate that would exclude from 
the section 432(f)(2) limitation on acceler· 
ated benefits a distribution with an annuity 
starting date that is before the date that the 
notice under section 432(b)(3)(D) is pro
vided. 3 Section 1.432(a)-I (a)(3)(iii)(C) 
has been reserved in order to accommo· 
date any enacted changes. 

Effective/Applicability Dates 

These regulations apply to plan years 
ending after March 18, 2008, but only with 
respect to plan years that begin on or after 
January I, 2008. These regulations do not 
address the sunset provision provided by 
PPA '06 section 221(c). 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory as
sessment is not required. It has also been 
determined that section 553(b) of the Ad
ministrative Procedure Act (5 V.S.c. chap
ter 5) does not apply to these regulations. It 
is hereby certified that the collection of in
formation imposed by these proposed reg
ulations will not have a significant eco
nomic impact on a substantial number of 
small entities. Accordingly, a regulatory 
flexibility analysis is not required. The es
timated burden imposed by the collection 
of information contained in these proposed 

2 LInder ,edam 432( h II 3)( D II il). the Secreta'} of Labor i, to prescribe a model notice that a multiemployer plan may use to satisfy this notice requirement. 

~1 See HR. 3361 (Augu,t 3. 20(7) and S. IY7-l (August 2. 2007) at section, 3(b)( IHE) and 3(b)(2)(E)(ii). However. S. 1974. as amended and passed by the Senate on December 19. 2007. did 
nlll mclude this pro\ ision. 
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regulations is 0.75 hours per respondent. 
Moreover, most of this burden is attribut
able to the requirement for a qualified mul
tiemployer defined benefit plan's enrolled 
actuary to provide a timely certification of 
the plan's funding status. In addition, if a 
plan is certified that it is or will be in criti
calor endangered status, the plan sponsor 
is required to notify the Department of La
bor, the Pension Benefit Guaranty Corpo
ration, the bargaining parties, participants, 
and beneficiaries of the status designation. 
For plans in critical status, the plan spon
sor is required to include an explanation of 
the possibility that adjustable benefits may 
be reduced and that certain benefits are re
stricted as of the date the notice is sent. 
Pursuant to section 7805(f) of the Internal 
Revenue Code, this regulations has been 
submitted to the Chief Counsel for Advo
cacy of the Small Business Administration 
for comment on its impact on small busi
ness. 

Comments and Requests for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written (one signed 
original and eight (8) copies) or electronic 
comments that are submitted timely to the 
IRS. The IRS and the Treasury Depart
ment request comments on the clarity of 
the proposed rules and how they may be 
made easier to understand. All comments 
will be available for public inspection and 
copying. A public hearing will be sched
uled if requested in writing by any person 
who timely submits written comments. If 
a public hearing is scheduled, notice of the 
date, time, and place of the public hearing 
will be published in the Federal Register. 

Drafting Information 

The principal author of this regulation 
is Bruce Perlin, Office of Division Coun
seVAssociate Chief Counsel (Tax Exempt 
and Government Entities). However, other 
personnel from the IRS and the Treasury 
Department participated in their develop
ment. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part I is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.432(a)-1 is added to 

read as follows: 

§1.432(a)-1 General rules relating to 
section 432. 

(a) In general-(l) Overview. This sec
tion provides rules relating to multiem
pi oyer plans (within the meaning of sec
tion 414(f)) that are in endangered status or 
critical status under section 432. Section 
432 and this section only apply to multi
employer plans that are in effect on July 
16, 2006. Paragraph (b) of this section 
sets forth definitions of terms that apply 
for purposes of section 432. Paragraph 
(c) of this section sets forth special rules 
for plans described in section 404(c) and 
for the treatment of nonbargained partici
pation. 

(2) Plans in endangered status-(i) 
Plan sponsor must adopt funding improve
ment plan. If a plan is in endangered 
status, the plan sponsor must adopt and 
implement a funding improvement plan 
that satisfies the requirements of section 
432(c). 

(ii) Restrictions applicable to plans in 
endangered status. If a plan is in endan
gered status, the plan and plan sponsor 
must satisfy the requirements of section 
432( d)( 1) during the funding plan adoption 
period specified in section 432(c)(8). 

(iii) Restrictions applicable after the 
adoption offunding improvement plan. In 
the case of a plan that is in endangered 
status after adoption of the funding im
provement plan, the plan and the plan 
sponsor must satisfy the requirements of 
section 432( d)(2) until the end of the fund
ing improvement period. 

(3) Plans in critical status-(i) Plan 
sponsor must adopt rehabilitation plan. If 
a plan is in critical status, the plan sponsor 
must adopt and implement a rehabilitation 
plan that satisfies the requirements of sec
tion 432(e). 

(ii) Restrictions applicable to plans in 
critical status. If a plan is in critical sta
tus, the plan and the plan sponsor must sat
isfy the requirements of section 432(f)( 4) 
during the rehabilitation plan adoption pe
riod as defined in section 432(e)(5). The 
plan must also apply the restrictions on sin
gle sum and other accelerated benefits set 
forth in paragraph (a)(3)(iii) of this section. 

(iii) Restrictions on single sums and 
other accelerated benefits-(A) In gen
eral. A plan in critical status is required 
to provide that, effecti ve on the date the 
notice of certification of the plan's criti
cal status for the initial critical year under 
§1.432(b)-I(e) is sent, no payment in ex
cess of the monthly amount payable un
der a single life annuity (plus any social 
security supplements described in the last 
sentence of section 411 (a)(9», and no pay
ment for the purchase of an irrevocable 
commitment from an insurer to pay ben
efits, may be made except as provided in 
section 432(f)(2). A plan amendment that 
provides for these restrictions does not vi
olate section 411(d)(6). 

(B) Exceptions. Pursuant to section 
432(f)(2)(B), the restrictions under this 
paragraph (a)(3)(iii) do not apply to a 
benefit which under section 411(a)(11) 
may be immediately distributed without 
the consent of the participant or to any 
makeup payment in the case of a retroac
tive annuity starting date or any similar 
payment of benefits owed with respect to 
a prior period. 

(C) [Reserved.] 
(D) Correction of erroneous re

strictions. If the notice described in 
§1.432(b)-I(e) has been sent and the re
strictions provided under this paragraph 
(a)(3)(iii) have been applied, and it is later 
determined that the restrictions should 
not have been applied, then the plan must 
correct any benefit payments that were 
restricted in error. Thus, for example, 
if pursuant to section 212(e)(2) of the 
Pension Protection Act of 2006, Public 
Law 109-280, 120 Stat. 780 the enrolled 
actuary for the plan certified that it was 
reasonably expected that the plan would 
be in critical status with respect to the first 
plan year beginning after 2007, and the 
notice described in § 1.432(b)-I(e)(3)(i) 
was sent, but the plan is not later certified 
to be in critical status for that plan year, 
then the plan must correct any benefit pay
ments that were restricted after the notice 
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was sent. Similarly, if the enrolled actuary 
for the plan certified that it was reason
ably expected that the plan would be in 
critical status with respect to the first plan 
year beginning after 2007, and the no
tice described in §IA32(b)-I(e)(3)(1) was 
sent before the first day of that plan year. 
the restriction on benefits under section 
432(f)(2) first applies beginning on the 
first day of the first plan year beginning 
after 2007. If the plan restricts benefits 
before that date, then the plan must correct 
any improperly restricted benefits. 

(iv) Restrictions applicable ({fter the 
adoption of rehabilitation plan. In the 
case of a plan that is in critical status after 
the adoption of the rehabilitation plan, the 
plan and the plan sponsor must satisfy the 
requirements of section 432(f)( I) until the 
end of the rehabilitation period. 

(b) Definitions. The following defini
tions apply for purposes of section 432 and 
the regulations: 

( I) Accumulated funding deficiency. 
The term accumulated funding deficiency 
has the same meaning as the term accu
mulated funding deficiency under section 
431(a). 

(2) Active participant. The term active 
participant means a participant who is in 
covered service under the plan. 

(3) Bargaining party. Except as pro
vided in paragraph (c)(I) of this section, 
the term bargaining party means an em
ployer who has an obligation to contribute 
under the plan and an employee organiza
tion which, for purposes of collective bar
gaining, represents plan participants em
ployed by an employer which has an obli
gation to contribute under the plan. 

(4) Bene/it cOll1mencement date. The 
term benefit commencement date means 
the annuity starting datc (or in the case of 
a retroactive annuity starting date. the date 
on which benefit payments begin). 

(5) Critical status. A multiemploycr 
plan is in critical status if the plan meets 
one of the tests set forth in * 1.432(b )-I(c). 

(6) EndaJlgered statlls. A plan is in 
endangered status if the plan meets one of 
the tests ~et forth in §1.432(b)-I(b). 

(7) Funded percellfage. The term 
funded percentage means a fraction (ex
pressed as a percentage) the numerator 
of which is the actuarial value of the 
plan 's a~~ets as determined under section 
-BI(c)(2) and the denominator of which 
is the accrued liability of the plan, de-
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termined using the actuarial assumptions 
described in section 431 (c)(3) and the unit 
credit funding method. 

(8) Funding improvemellt periodfore/!
dllngered or seriously endallgered plans. 
The term funding improvement period 
means the period that begins on the first 
day of the first plan year beginning after 
the earlier of the second anniversary of 
the date of the adoption of the funding 
improvement plan, or the expiration of the 
collective bargaining agreements that are 
in effect on the due date for the actuarial 
certification of endangered status for the 
initial endangered year and which cover, 
as of such due date, at least 75 percent 
of the active participants in the plan. The 
funding improvement period ends on the 
last day of the 10th year (15 years for 
seriously endangered plans, except as pro
vided in section 432(c)(5» after it begins 
or, if earlier, the date of the change in 
status described in section 432(c)(4)(C). 

(9) Funding plan adoption period. The 
term funding plan adoption period means 
the period that begins on the date of the 
actuarial certification for the initial endan
gered year and ends on the day before the 
first day of the funding improvement pe
riod. 

(10) Inactil'e participant. The term in
active participant means -

(i) A participant who is not an active 
participant, 

(ii) A beneficiary under the plan, or 
(iii) An alternate payee under the plan. 
(II) Initial critical year. The term ini-

tial critical year means the first year for 
which the enrolled actuary for the plan has 
certified that the plan is or will be in crit
ical status. If a plan is in critical status in 
one year, emerges from critical status in a 
subsequent year and then returns to critical 
status, the year of reentry into critical sta
tus is treated as the initial critical year with 
respect to subsequent years. 

(12) Initial endangered year. The term 
initial endangered year means the first year 
for which the enrolled actuary for the plan 
has certified that the plan is in endangered 
status. If a plan is in endangered status in 
one year, changes from endangered status 
in a subsequent year and then returns to en
dangered status, the year of reentry into en
dangered status is treated as the initial en
dangered year with respect to subsequent 
years. 

(13) Nonbargained participant, The 
term nonbargained participant means a 
participant in the plan whose participa
tion is other than pursuant to a collective 
bargaining agreement within the meaning 
of section 7701(a)(46). A participant will 
not be treated as a non bargained partic
ipant merely because the participant is 
no longer covered by the collective bar
gaining agreement solely as a result of 
retirement or severance from employment 

(14) Obligation to contribute. The 
term obligation to contribute means an 
obligation to contribute arising under one 
or more collective bargaining (or related) 
agreements or as a result of a duty under 
applicable labor-management relations 
law. 

(15) Plan sponsor. Except as provided 
in paragraph (c)(I) of this section, the term 
plan sponsor means the association, com
mittee, joint board of trustees, or other sim
ilar group of representatives of the parties 
who establish or maintain the plan. 

(16) Rehabilitation period. The term 
rehabilitation period means the period that 
begins on the first day of the first plan year 
beginning after the earlier of the second 
anniversary of the date of the adoption of 
the rehabilitation plan, or the expiration of 
the collective bargaining agreements that 
are in effect on the due date for the actu
arial certification of critical status for the 
initial critical year and which cover, as of 
such due date, at least 75 percent of the ac
tive participants in the plan. The rehabil
itation period ends on the last day of the 
loth year after it begins or, if earlier, the 
plan year preceding the plan year in which 
the plan has emerged from critical status as 
described in section 432(e)(4)(B). 

(17) Rehabilitation plan adoption pe
riod. The term rehabilitation plan adop
tion period means the period that begins on 
the date of the actuarial certification for the 
initial critical year and ends on the day be
fore the first day of the rehabilitation pe
riod. 

(18) Seriously endangered status. A 

plan is in seriously endangered status if 
the plan is in endangered status and is de
scribed in both § 1.432(b )-1 (b )(2) and (3). 

(c) Special rules-( 1) Plan described in 
section 404(c). In the case of a plan de
scribed in section 404(c), or a continuation 
of such a plan, the association of employ
ers that is the employer settlor of the plan is 
treated as a bargaining party and is treated 



as the plan sponsor for purposes of section 
432. 

(2) Plans covering both bargained and 
nonbargained participants. In the case 
of an employer that contributes to a plan 
with respect to both employees who are 
covered by one or more collective bargain
ing agreements and employees who are 
nonbargained participants, if the plan is in 
endangered status or critical status, ben
efits of and contributions for the non bar
gained participants (including surcharges 
on those contributions) are determined as 
if those non bargained participants were 
covered under the employer's collective 
bargaining agreement in effect when the 
plan entered endangered or critical status 
that is the first to expire. 

(3) Plans covering nonbargained par
ticipants only. In the case of an employer 
that contributes to a multiemployer plan 
only with respect to employees who are 
not covered by a collective bargaining 
agreement, section 432 and the regulations 
thereunder are applied as if the employer 
were the bargaining party, and its partic
ipation agreement with the plan were a 
collective bargaining agreement with a 
term ending on the first day of the plan 
year beginning after the employer is pro
vided the schedules described in sections 
432(c) and (e). 

(d) Effective/applicability date. These 
regulations apply to plan years ending after 
March 18, 2008, but only with respect to 
plan years that begin on or after January I, 
2008. 

Par. 3. Section 1.432(b)-1 is added to 
read as follows: 

§1.432(b)-I Determination of status and 
adoption of a plan. 

(a) In general. This section provides 
rules relating to multiemployer plans 
(within the meaning of section 414(f» 
that are in endangered status or critical 
status under section 432. Section 432 and 
this section only apply to multiemployer 
plans that are in effect on July 16, 2006. 
Paragraph (b) of this section sets forth the 
factors for determining whether a plan is 
in endangered status. Paragraph (c) of 
this section sets forth the factors for deter
mining whether a plan is in critical status. 
Paragraph (d) sets forth the requirements 
for the annual certification by the plan's 
enrolled actuary. Paragraph (e) of this sec-

tion describes the notice to employees that 
is required for plans that are in endangered 
or critical status. 

(b) Determination of endangered sta
tus-( I) In general. A plan is in endan
gered status for a plan year if, as deter
mined by the enrolled actuary for the plan, 
the plan is not in critical status for the plan 
year and if, as of the beginning of the plan 
year, the plan is described either in para
graph (b )(2) of this section or paragraph 
(b)(3) of this section. The enrolled actu
ary's determination of whether a plan is in 
endangered status is made under the rules 
of paragraph (d)(5) of this section. 

(2) Endangered status based on fund
ing percentage. A plan is described in 
this paragraph (b )(2) for a plan year if 
the plan's funded percentage for such plan 
year is less than 80 percent. 

(3) Endangered status based on projec
tion of funding deficiency. A plan is de
scribed in this paragraph (b)(3) for a plan 
year if the plan has an accumulated fund
ing deficiency for such plan year (or is pro
jected to have such an accumulated fund
ing deficiency for any of the 6 succeeding 
plan years), taking into account any exten
sion of amortization periods under section 
431(d). 

(c) Critical Status-(l) In general. A 
multiemployer plan is in critical status 
for a plan year if, as determined by the 
enrolled actuary for the plan, the plan is 
described in one or more of paragraphs 
(c)(2) through (c)(6) of this section as of 
the beginning of the plan year. The en
rolled actuary's determination of critical 
status must be made in accordance with the 
rules of paragraph (d)(5) of this section. 
Notwithstanding paragraph (d)(5)(iii) of 
this section, for purposes of applying the 
critical status tests described in paragraphs 
(c)(2) and (c)(5) of this section, the actuary 
must assume that the terms of all collective 
bargaining agreements pursuant to which 
the plan is maintained for the current plan 
year continue in effect for succeeding plan 
years. 

(2) Critical status based on 6-year 
projection of benefit payments. A plan 
is described in this paragraph (c)(2) if 
the funded percentage of the plan is less 
than 65 percent, and the present value of 
all nonforfeitable benefits projected to be 
payable under the plan during the current 
plan year and each of the 6 succeeding 
plan years (plus administrative expenses 

for such plan years) is greater than the sum 
of-

(i) The fair market value of plan assets, 
plus 

(ii) The present value of the reasonably 
anticipated employer contributions for the 
current plan year and the 6 succeeding plan 
years. 

(3) Critical status based Oil short term 
funding deficiency. A plan is described in 
this paragraph (c)(3) if-

(i) The plan has an accumulated fund
ing deficiency for the current plan year, not 
taking into account any extension of amor
tization periods under section 431 (d), or 

(ii) The plan is projected to have an ac
cumulated funding deficiency for any of 
the 3 succeeding plan years (4 succeeding 
plan years if the funded percentage of the 
plan is 65 percent or less), not taking into 
account any extension of amortization pe
riods under section 43I(d). 

(4) Critical status based on contribu
tions less than normal cost plus interest. 
A plan is described in this paragraph (c)( 4) 
if-

(i) The present value of the reasonably 
anticipated employer and employee contri
butions for the current plan year is less than 
the sum of-

(A) The plan's normal cost (determined 
under the unit credit funding method), and 

(B) Interest (determined at the rate used 
for determining costs under the plan) on 
the excess if any of-

(1) The accrued liability of the plan (de
termined using the actuarial assumptions 
described in section 431 (c )(3) and the unit 
credit funding method) over 

(2) The actuarial value of assets deter
mined under section 43l(c)(2), 

(ii) The present value, as of the begin
ning of the current plan year, of nonfor
feitable benefits of inactive participants is 
greater than the present value of nonfor
feitable benefits of active participants, and 

(iii) The plan has an accumulated fund
ing deficiency for the current plan year (or 
is projected to have such a deficiency for 
any of the 4 succeeding plan years), not 
taking into account any extension of amor
tization periods under section 431 (d). 

(5) Critical status based on 4-year pro
jection of benefit payments. A plan is 
described in this paragraph (c)(5) if the 
present value of all benefits projected to 
be payable under the plan during the cur
rent plan year or any of the 4 succeeding 
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plan years (plus administrative expenses 
for such plan years) is greater than the sum 
of-

(i) The fair market value of plan assets, 
plus 

(ii) The present value of the reasonably 
anticipated employer contributions for the 
current plan year and each of the 4 suc
ceeding plan years. 

(6) Critical status based on failure to 

meet emergence criteria. A plan is de
scribed in this paragraph (c)(6) if-

(i) The plan was in critical status for the 
immediately preceding plan year, and 

(ii) The enrolled actuary for the plan 
has certified that the plan is projected to 
have an accumulated funding deficiency 
for the plan year or any of the 9 succeeding 
plan years, without regard to the use of the 
shortfall funding method but taking into 
account any extensions of the amortization 
periods under section 431 (d). 

(d) Anllual certification by the plan's 
enrolled lICtliw}'-( I) In general. Not later 
than the 90th day of each plan year of a 
multiemployer plan, the enrolled actuary 
for the plan must certify to the Secretary 
of the Treasury and to the plan sponsor-

(i) Whether or not the plan is in endan
gered status for such plan year; 

(ii) Whether or not the plan is or will be 
in critical status for such plan year, and 

(iii) In the case of a plan which is in a 
funding improvement or rehabilitation pe
riod. whether or not the plan is making the 
scheduled progress in meeting the require
ments of its funding improvement or reha
bilitation plan. 

(2) T/'lill.lmittal of certification-(i) 
Tmn.llllilla{ to the p{an sponsor. The 
certi fication of plan status described in 
paragraph (d)(i) must be submitted to 
the plan sponsor at the address stated by 
the plan sponsor on their Annual Report 
(Form 5500) or such other address as the 
plan sponsor may designate in writing for 
receipt of this certification. 

(ii) TrallSmittll{ to the Secretary of the 
TrellslIrr. Except as provided in guidance 
of general applicability to be published 
in the Internal Revenue Bulletin, the an
nual certification of plan status described 
in paragraph (d)( I ) must be transmitted to 
the Secretary of the Treasury by mailing 
the certification to: 
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Internal Revenue Service 
Employee Plans Compliance Unit 
Group 7602 (SE:TEGE:EP) 
Room 1700 - 17th Floor 
230 S. Dearborn Street 
Chicago, IL 60604 

(3) Content of annual certification-(i) 

In general. The annual certification must 
contain the information described in this 
paragraph (d)(3). The Secretary may add 
to or otherwise modify the requirements in 
this paragraph (d)(3) in guidance of gen
eral applicability to be published in the In
ternal Revenue Bulletin. 

(ii) Plan identification. The annual cer
tification must include the name of the 
plan; the plan number; the name, address, 
and telephone number of the plan sponsor; 
and the plan year for which the certifica
tion is being made. 

(iii) Enrolled actuary identification. 
The annual certification must include the 
name, address and telephone number of 
the enrolled actuary signing the certifica
tion; the actuary's enrollment identifica
tion number; the actuary's signature, and 
the date of the signature. 

(iv) Information on plan status. The an
nual certification must state whether the 
plan is in endangered status (which in
cludes seriously endangered status); criti
cal status, or neither endangered nor criti
cal status. 

(v) Information on scheduled progress. 
If the annual certification is made with re
spect to a plan year that is within the plan's 
funding improvement period or rehabilita
tion period arising from a prior certifica
tion of endangered or critical status, the 
actuary must also certify whether or not 
the plan is making scheduled progress in 
meeting the requirements of its funding 
improvement or rehabilitation plan. 

(4) Penalty for failure to secure timely 
actuarial certification. A failure of a 
plan's actuary to certify the plan's status 
under this paragraph (d) by the date spec
ified in paragraph (d)(l) of this section 
is treated as a failure or refusal by the 
plan administrator to file the annual report 
required to be filed with the Secretary of 
Labor under section 101 (b)( 4) of the Em
ployee Retirement Income Security Act of 
1974. 

(5) Actuarial projections of assets and 
liabilities-(i) In general. In making the 
determinations and projections under sec-

tion 432(b) and this section. the enrolled 
actuary for the plan must make projec
tions required for the current and succeed_ 
ing plan years of the current value of !be 
assets of the plan and the present value 
of all liabilities to participants and ben
eficiaries under the plan for the current 
plan year as of the beginning of such year. 
These projections must be based on rea
sonable actuarial estimates, assumptions, 
and methods in accordance with section 
431(c)(3) and that offer the actuary's best 
estimate of anticipated experience under 
the plan. Notwithstanding the previous 
sentence, the actuary is permitted to rely 
on the plan sponsor's projection of activ
ity in the industry provided under para
graph (d)(5)(iii) of this section. The pro
jected present value of liabilities as of the 
beginning of such year must be determined 
based on the most recent information re
ported on the most recent of either-

(A) The actuarial statement required 
under section 103(d) of the Employee 
Retirement Income Security Act of 1974 
that has been filed with respect to the most 
recent year, or 

(B) The actuarial valuation for the pre
ceding plan year. 

(ii) Determinations of future contribu
tions. Any actuarial projection of plan as
sets shall assume either-

(A) Reasonably anticipated employer 
contributions for the current and succeed
ing plan years, assuming that the terms 
of the one or more collective bargaining 
agreements pursuant to which the plan is 
maintained for the current plan year con
tinue in effect for succeeding plan years, 
or 

(B) That employer contributions for the 
most recent plan year will continue indef
initely, but only if the enrolled actuary for 
the plan determines there have been no sig
nificant demographic changes that would 
make such assumption unreasonable. 

(iii) Projected industry activity. The 
plan sponsor shall provide any necessary 
projection of activity in the industry, in
cluding future covered employment, to the 
plan actuary. For this purpose, the plan 
sponsor must act reasonably and in good 
faith. 

(6) Treatment of amortization exten
sions under section 4I2(e). For purposes 
of section 432, if the plan received an ex
tension of any amortization period under 
section 412( e), the extension is treated the 



same as an extension under section 431(d). 
Thus, such an extension is not taken into 
account in determining whether a plan has 
or will have an accumulated funding de
ficiency under paragraph (c )(3) and (c)( 4) 
of this section, but it is taken into account 
in determining whether a plan has or will 
have an accumulated funding deficiency 
under paragraph (b)(3) of this section. 

(e) Notice of endangered or critical sta
tus-(1) In general. In any case in which 
the enrolled actuary for the plan certifies 
that a multi employer plan is or will be 
in endangered or critical status for a plan 
year, the plan sponsor must, not later than 
30 days after the date of the certification, 
provide notification of the endangered or 
critical status to the participants and ben
eficiaries, the bargaining parties, the Pen
sion Benefit Guaranty Corporation, and 
the Secretary of Labor. 

(2) Plans in critical status. If it is certi
fied that a multi employer plan is or will be 
in critical status for a plan year, the plan 
sponsor must include in the notice an ex
planation of the possibility that adjustable 
benefits (as defined in section 432(e)(8)) 
may be reduced, and such reductions may 
apply to participants and beneficiaries 
whose benefit commencement date is on 
or after the date such notice is provided for 
the first plan year in which the plan is in 
critical status. If the plan provides benefits 
that are restricted under section 432(f)(2), 
the notice must also include an explana
tion that the plan cannot pay single sums 
and similar benefits described in section 
432(f)(2) that are greater than the monthly 
amount due under a single life annuity. A 
plan sponsor that sends the model notice 
issued by the Secretary of Labor pursuant 
to section 432(b)(3)(D)(iii) satisfies this 
requirement. 

(3) Transition rules-(i) Early notice 
permitted. If, after August 17, 2006, the 
enrolled actuary for the plan certifies that 
a plan is reasonably expected to be in crit
ical status with respect to the first plan 
year beginning after 2007, then the no
tice described in this paragraph (e) may be 
provided before the date the actuary cer
tifies the plan is in critical status for that 
plan year. The ability to provide early no
tice does not extend the otherwise applica
ble deadline for providing the notice under 
paragraph (e)(l) of this section. 

(ii) Reformation of prior notice. If no
tice has been provided prior to the date re-

quired under paragraph (e)(l) of this sec
tion, but the notice did not include all of the 
information described in paragraph (e)(2) 
of this section, then that notice wiII not 
satisfy the requirements for notice under 
section 432(b)(3)(D). Accordingly, the re
strictions under section 432(f)(2) will not 
apply as a result of the issuance of such a 
notice. However, if prior to the date notice 
is required to be provided under paragraph 
(e)(l) of this section additional notice is 
provided that includes all of the informa
tion required under paragraph (e )(2) of this 
section, then the notice requirements of 
section 432(b)(3)(D) are satisfied as of the 
date of that additional notice and the re
strictions of section 432(f)(2) will apply 
beginning on that date. In such a case, the 
date of the earlier notice will still apply for 
purposes of section 432(e)(8)(A)(ii) pro
vided that the earlier notice included all 
of the information required under section 
432(b )(3 )(D )(ii). 

(f) Effective/applicability date. These 
regulations apply to plan years ending after 
March 18, 2008, but only with respect to 
plan years that begin on or after January I, 
2008. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on March 14, 
2008, 9:03 a.m., and published in the issue of the Federal 
Register for March 18, 2008, 73 F.R. 14417) 

Reduction of Foreign Tax 
Credit Limitation Categories 
Under Section 904(d); 
Correction 

Announcement 2008-30 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final and temporary regula
tions; Correction 

SUMMARY: This document contains cor
rections to final and temporary regulations 
(T.D. 9368, 2008-6 I.R.B. 382) that were 
published in the Federal Register on Fri
day, December 21, 2007 (72 FR 72582) 
regarding the reduction of the number of 
separate foreign tax credit limitation cate
gories under section 904(d) of the Internal 

Revenue Code. These regulations affect 
taxpayers claiming foreign tax credits and 
provide guidance needed to comply with 
the statutory changes made by the Ameri
can Jobs Creation Act of 2004 (AJCA). 

DATES: The correction is effective March 
21,2008. 

FOR FURTHER INFORMATION 
CONTACT: Jeffrey L. Parry, (202) 
622-3850 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The final and temporary regulations 
(T.D. 9368) that are the subject of the 
correction are under section 904 of the 
Internal Revenue Code. 

Need for Correction 

As published, final and temporary regu
lations (T.D. 9368) contain errors that may 
prove to be misleading and are in need of 
clarification. 

Correction of Publication 

Accordingly, the publication of the 
final and temporary regulations (T.D. 
9368), which were the subject of FR Doc. 
E7-24782, is corrected as follows: 

1. On page 72585, column I, in the 
preamble, under the paragraph heading 
"v. Post-1986 Undistributed Earnings 
and Post-1986 Foreign Income Taxes of 
a Foreign Corporation as of the End of 
the Corporation's Last Pre-2007 Taxable 
Year", second line of the first paragraph 
of the column, the language "described in 
section 959(c)(I )(A)," is corrected to read 
"described in section 959(c)(1) and (2),". 

2. On page 72586, column 3, in the 
preamble, under the paragraph head
ing "VI. Separate Limitation Losses and 
Overall Foreign Losses", first line of 
the second paragraph of the column, the 
language "Section 1. 904-12T(h)( 4) pro
vides that" is corrected to read "Section 
1.904(f)-12T(h)( 4) provides that". 

3. On page 72586, column 3, in the 
preamble, under the paragraph head
ing "VI. Separate Limitation Losses and 
Overall Foreign Losses", first line of 
the third paragraph of the column, the 
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language "Section 1.904-12T(h)(5) pro
vides that" is corrected to read "Section 
1.904(t)-12T(h)(5) provides that". 

4. On page 72586, column 3, in the 
preamble, under the paragraph head
ing "VI. Separate Limitation Losses and 
Overall Foreign Losses", sixth line of 
the third paragraph of the column. the 
language "rules of § 1.904-12T(g)( 1) 
and (2)" is corrected to read "rules of 
§ 1.904(f)-12T(g)(I) and (2)". 

LaN ita Van Dyke. 
Chief. Publications alld 

Regulatiolls Brallch. 

Legal Processing Division, 

Associate Chief COl/nsel 
(Procedure and Administration). 

(Filed by the Office uf the Federal Regl'ler on March 20. 
~lJ()H. H:45 a.m .. and publbhed in the i"ue of the Federal 
Regl'ter for March 21. 200K. 73 FR 1500") 

Deletions From Cumulative 
List of Organizations 
Contributions to Which 
are Deductible Under Section 
170 of the Code 

Announcement 2008-32 

The Internal Revenue Service has re
voked its determination that the organi
zations listed below qualify as organiza
tions described in sections 501(c)(3) and 
170(c)(2) of the Internal Revenue Code of 
1986. 

Generally, the Service will not disallow 
deductions for contributions made to a 
listed organization on or before the date 
of announcement in the Internal Revenue 
Bulletin that an organization no longer 
qualifies. However, the Service is not 
precluded from disallowing a deduction 
for any contributions made after an or
ganization ceases to qualify under section 
170( c)( 2) if the organization has not timely 
filed a suit for declaratory judgment under 
section 7428 and if the contributor (I) had 
knowledge of the revocation of the ruling 
or determination letter. (2) was aware that 
such revocation was imminent, or (3) was 
in part responsible for or was aware of the 
activities or omissions of the organization 
that brought about this revocation. 

If on the other hand a suit for declara
tory judgment has been timely filed, con
tributions from individuals and organiza-
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tions described in section 170(c )(2) that 
are otherwise allowable will continue to 
be deductible. Protection under section 
7428(c) would begin on April 21, 2008. 
and would end on the date the court first 
determines that the organization is not de
scribed in section 170(c )(2) as more partic
ularly set forth in section 7428(c)(l). For 
individual contributors. the maximum de
duction protected is $1,000, with a hus
band and wife treated as one contributor. 
This benefit is not extended to any indi
vidual, in whole or in part, for the acts or 
omissions of the organization that were the 
basis for revocation. 

Educate the Children Foundation 
Long Beach, CA 

CFIDS Walk-A-Thon Committee 
Hicksville, NY 

Open Doors, Inc. 
Duluth, GA 

Amalgamated Credit Counselors 
Lauderhill, FL 

Carter Lake Charitable 
Urbandale,IA 

Christian Credit Counselors, Inc. 
Las Vegas, NV 

In Time Youth Group 
Ontario, OR 

Young Lions Foundation 
Sausalito, CA 

Charity Connections. Ltd. 
Pittsford, NY 

North-Tartan Area Girls Basketball 
Booster Club 
Oakdale, MN 

Stock Transfer Rules: 
Carryover of Earnings and 
Taxes 

Announcement 2008-33 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Correction to final regulations. 

SUMMARY: This document contains a 
correction to final regulations (T.D. 9273, 
2006-2 C.B. 394) that were published in 
the Federal Register on Tuesday, August 
8, 2006 (71 FR 44887) addressing the 
carryover of certain tax attributes, such 
as earnings and profits and foreign in
come tax accounts, when two corporations 

combine in a corporate reorganizatioo 
or liquidation that is described in both 
sections 367(b) and 381 of the Internal 
Revenue Code. 

DATES: This correction is effective March 
18,2008. 

FOR FURTHER INFORMATION 
CONTACT: Jeffrey L. Parry at (202) 
622-3050 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The final regulations (T.D. 9273) that 
are the subject of this correction are un
der section 367(b) of the Internal Revenue 
Code. 

Need for Correction 

As published, final regulations (T.D. 
9273) contain errors that may prove to be 
misleading and are in need of clarification. 

* * * * * 

Correction of Publication 

Accordingly, 26 CFR part I is cor
rected by making the following correcting 
amendment: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part I continues to read, in part, as follows: 

Authority: 26 U.S.C. 7805 * * * 
Par. 2. Section 1.367(b)-6 is amended 

by revising paragraph (a)(I) to read as fol· 
lows: 

§ I.367(b)-6 Effective dates and 
coordination rules. 

(a) Effective date. (I) In general. 
Except as otherwise provided in this 
paragraph (a)(I), §§ 1.367(b)-J through 
1.367(b)-5, and this section, apply to 
section 367(b) exchanges that occur on 
or after February 23, 2000. The rules of 
§§ 1.367(b)-3 and 1.367(b)-4, as they ap
ply to reorganizations described in section 
368(a)(l)(A) (including reorganizations 
described in section 368(a)(2)(D) or (E») 
involving a foreign acquiring or foreign 
acquired corporation, apply only to trans
fers occurring on or after January 23, 2006. 
Section 1.367(b)-4(b)(l)(ii) applies to all 



triangular reorganizations and reorgani
zations described in section 368(a)(l)(G) 
and (a)(2)(D) occurring on or after Jan
uary 23. 2006. although taxpayers may 
apply § 1.367(b)-4(b)(l)(ii) to triangular 
B reorganizations occurring on or after 
February 23, 2000, in a taxable year that 
is not closed by the period of limitations if 
done consistently with respect to all such 
triangular B reorganizations. The second 
sentence of paragraph (a) in § 1.367(b)-4 
shall apply to section 304(a)(1) transac
tions occurring on or after February 23, 
2006; however, taxpayers may rely on this 
sentence for all section 304(a)(1) trans
actions occurring in open taxable years. 
Section l.367(b)-I(c)(2)(v), (c)(3)(ii)(A), 
(c)(4)(iv), (c)(4)(v), 1.367(b)-2G)(l)(i), 
(I), and 1.367(b)-3(e) and (f), apply to sec
tion 367(b) exchanges that occur on or af
ter November 6,2006. For guidance with 
respect to § l.367(b)-I(c)(3)(ii)(A) and 
(c)(4)(iv) and (v) and § 1.367(b)-2U)O)(i) 
for exchanges that occur before November 
6, 2006, see 26 CFR part 1 revised as of 
April I, 2006. 

* * * * * 
LaNita Van Dyke, 

Branch Chief, 
Publications and Regulations Branch, 

Legal Processing Division, 
Associate Chief Counsel 

(Procedure and Administration). 

(Filed by the Office of the Federal Register on March 17, 
2008, 8:45 a.m., and published in the issue of the Federal 
Register for March 18.2008,73 F.R. 14386) 

Reduction of Foreign Tax 
Credit Limitation Categories 
Under Section 904(d); Hearing 
Cancellation 

Announcement 2008-36 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Cancellation of notice of public 
hearing on proposed rulemaking by cross
reference to temporary regulations. 

SUMMARY: This document cancels a 
public hearing on proposed regulations 
(REG-114126-07, 2008-6 I.R.B. 410) 
that provide guidance relating to the re
duction of the number of separate foreign 
tax credit limitation categories under 
section 904(d) of the Internal Revenue 
Code. Changes to the applicable law were 
made by the American Jobs Creation Act 
of 2004 reducing the number of section 
904(d) separate categories from eight to 
two, effective for taxable years beginning 
after December 31, 2006. 

DATES: The public hearing, originally 
scheduled for April 22, 2008 at 10 a.m. is 
cancelled. 

FOR FURTHER INFORMATION 
CONTACT: Funmi Taylor of the Publica
tions and Regulations Branch, Legal Pro
cessing Division, Associate Chief Counsel 
(Procedure and Administration) at (202) 
622-3628 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: A 
notice of proposed rulemaking by cross
reference to temporary regulations and a 
notice of public hearing that appeared in 
the Federal Register on Friday, December 
21,2007 (72 FR 72645) announced that a 
public hearing was scheduled for April 22, 
2008, at 10 a.m. in the IRS Auditorium, 
Internal Revenue Building, 1 I 11 Constitu
tion Avenue, NW, Washington, DC. The 
subject of the public hearing is under the 
section 904 of the Internal Revenue Code. 

The public comment period for these 
regulations expired on March 20, 2008. 
The notice of proposed rulemaking by 
cross reference to temporary regulations 
and notice of public hearing instructed 
those interested in testifying at the public 
hearing to submit a request to speak and an 
outline of the topics to be addressed. As 
of Tuesday, March 25, 2008, no one has 
requested to speak. Therefore, the public 
hearing scheduled for April 22, 2008, is 
cancelled. 

LaNita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division. 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed by the Office of the Federal Register on March 27. 
2008, 8:45 a.m., and published in the issue of the Federal 
Register for March 28, 2008, 73 F.R. 16610) 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 63.-Taxable 
Income Defined 

Ct. 0.2085 

SUPREME COURT OF THE 
UNITED STATES 

No. 06-1286 

KNIGHT, TRUSTEE OF WILLIAM 
L. RUDKIN TESTAMENTARY 

TRUST v. COMMISSIONER OF 
INTERNAL REVENUE 

CERTIORARI TO THE 
UNITED STATES COURT 

OF APPEALS FOR 
THE SECOND CIRCUIT 

January 16, 2008 

Syllabus 

Individuals may subtract from their fed
eral taxable income certain itemized de
ductions, 26 U. S. C. §63(d), but only to 
the extent the deductions exceed 2% of ad
justed gross income, §67(a). A trust may 
also take such deductions subject to the 2% 
floor, §67(e), except that when the rele
vant cost is "paid or incurred in connec
tion with the administration of the. . . 
trust" and "would not have been incurred 
if the property were not held in such trust," 
the cost may he deducted without regard 
to the noor, §67(e)( I). After petitioner 
Knight (Trustee), the trustee of a testamen
tary trust (Trust). hired the Warfield firm 
to advise as to Trust investments. the Trust 
deducted in full on its fiduciary income tax 
return the investment advisory fees paid 
to Warfield. Respondent Commissioner 
found the fees subject to the 20'(' floor and 
therefore allowed the deduction only to the 
extent the fees exceeded 29(' of the Trust's 
adjusted gross income. The Tax Court de
cided for the Commissioner. and the Sec
ond Circuit affirmed, holding that because 
such fees were costs of a type that could be 
incurred if the property were held individ
uall y rather than in tru~t. their deduction by 
the Tru,;t was subject to the 29r floor. 
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Held: Investment advisory fees gener
ally are subject to the 2% floor when in
curred by a trust. Pp. 5-13. 

(a) In asking whether a particular type 
of cost incurred by a trust "would flot 

have been incurred" if the property were 
held by an individual, §67(e)(l) excepts 
from the 2% floor only those costs that it 
would be uncommon (or unusual, or un
likely) for such a hypothetical individual 
to incur. The question whether a trust-re
lated expense is fully deductible turns on 
a prediction about what would happen if 
a fact were changed-specifically, if the 
property were held by an individual rather 
than by a trust. Predictions are based on 
what would customarily or commonly 
occur. Thus, in the context of making 
such a prediction, when there is uncer
tainty about the answer, the word "would" 
is best read to express concepts such as 
custom, habit, natural disposition, or prob
ability. Although the statutory text does 
not expressly ask whether expenses are 
"customarily" incurred outside of trusts, 
that is the direct import of the language in 
context. The Second Circuit's approach, 
which asks whether the cost at issue could 
have been incurred by an individual, flies 
in the face of the statutory language. Had 
Congress intended the Court of Appeals' 
reading, it easily could have replaced 
"would" with "could" in §67(e)(l), and 
presumably would have. The Trustee's ar
gument that the proper inquiry is whether 
a particular expense of a particular trust 
was caused by the fact that the property 
was held in trust fails because the statute 
by its terms does not establish a straight
forward causation test, but instead looks 
to the counterfactual question whether an 
illdil'idual would have incurred such costs 
in the absence of a trust. Further, under 
the Trustee's approach, even trust-related 
expense would be fully deductible, thus 
allowing the exception to the 2% floor 
in §67(e)( 1) to swallow the general rule. 
Pp. 5-10. 

(b) The Trust's investment advisory 
fees are subject to the 2st floor. The 
Trustee-who has the burden of estab
lishing entitlement to the deduction, see, 
e·R·, INDOPCO, fnc. v. Commissioner, 
503 U. S. 79, 84-has not demonstrated 

that it is uncommon or unusual for 
individuals to hire an investment adviser. 
His argument is that individuals cannot 
incur trust investment advisory fees. 
not that individuals do not commonly 
incur investment advisory fees. Indeed, 
his essential point is that he engaged 
an investment adviser because of his 
fiduciary duties under Connecticut law, 
which requires a trustee to invest and 
manage trust assets "as a prudent investor 
would." This prudent investor standard 
plainly does not refer to a prudent 
trustee, but looks instead to what a 
prudent investor with the same investment 
objectives handling his own affairs would 
do-i.e., a prudent individual investor. 
Because a hypothetical prudent investor 
in petitioner's position would reasonably 
have solicited investment advice, it is quite 
difficult to say that the investment advisory 
fees "would not have been incurred"-i.e .. 
that it would be unusual or uncommon 
for such fees to have been incurred-if 
the property were held by an individual 
investor with the same objectives as the 
Trust in handling his own affairs. While 
Congress's decision to phrase the pertinent 
inquiry in terms of a prediction about a 
hypothetical situation inevitably entails 
some uncertainty, that is no excuse for 
judicial amendment of the statute. The 
Code elsewhere poses similar questions, 
see, e.g., §§ 162(a), 212, and the inquiry 
is in any event what §67(e)(l) requires. 
Although some trust-related investment 
advisory fees may be fully deductible if 
an investment adviser were to impose a 
special, additional charge applicable only 
to its fiduciary accounts, there is nothing 
in the record to suggest that Warfield did 
so, or treated the Trust any differently than 
it would have treated an individual with 
similar objecti ves, because of the Trustee's 
fiduciary obligations. Nor does the Trust 
assert that its investment objectives or 
balancing of competing interests were 
so distinctive that any comparison with 
those of an individual investor would be 
improper. Pp. 10-13. 

467 F. 3d 149, affirmed. 
ROBERTS, C. J., delivered the opinion 

for a unanimous Court. 
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Under the Internal Revenue Code, indi
viduals may subtract from their taxable in
come certain itemized deductions, but only 
to the extent the deductions exceed 2% of 
adjusted gross income. A trust may also 
claim those deductions, also subject to the 
2% floor, except that costs incurred in the 
administration of the trust, which would 
not have been incurred if the trust property 
were not held by a trust, may be deducted 
without regard to the floor. In the case of 
individuals, investment advisory fees are 
subject to the 2% floor; the question pre
sented is whether such fees are also subject 
to the floor when incurred by a trust. We 
hold that they are and therefore affirm the 
judgment below, albeit for different rea
sons than those given by the Court of Ap
peals. 

I 

The Internal Revenue Code imposes a 
tax on the "taxable income" of both indi
viduals and trusts. 26 U. S. C. §l(a). The 
Code instructs that the calculation of tax
able income begins with a determination 
of "gross income," capaciously defined 
as "all income from whatever source de
rived." §61(a). "Adjusted gross income" is 
then calculated by subtracting from gross 
income certain "above-the line" deduc
tions, such as trade and business expenses 

and losses from the sale or exchange of 
property. §62(a). Finally, taxable in
come is calculated by subtracting from 
adjusted gross income "itemized deduc
tions"-also known as "below-the-line" 
deductions-defined as all allowable de
ductions other than the "above-the-line" 
deductions identified in §62(a) and the de
duction for personal exemptions allowed 
under §151 (2000 ed. and Supp. V). 
§63(d) (2000 ed.). 

Before the passage of the Tax Reform 
Act of 1986, 100 Stat. 2085, below-the
line deductions were deductible in full. 
This system resulted in significant com
plexity and potential for abuse, requiring 
"extensive [taxpayer] recordkeeping with 
regard to what commonly are small expen
ditures," as well as "significant administra
tive and enforcement problems for the In
ternal Revenue Service." H. R. Rep. No. 
99--426, p. 109 (1985). 

In response, Congress enacted what is 
known as the "2% floor" by adding §67 
to the Code. Section 67(a) provides that 
"the miscellaneous itemized deductions 
for any taxable year shall be allowed only 
to the extent that the aggregate of such 
deductions exceeds 2 percent of adjusted 
gross income." The term "miscellaneous 
itemized deductions" is defined to include 
all itemized deductions other than cer
tain ones specified in §67(b). Investment 
advisory fees are deductible pursuant to 
26 U. S. C. §212. Because §212 is not 
listed in §67(b) as one of the categories 
of expenses that may be deducted in full, 
such fees are "miscellaneous itemized de
ductions" subject to the 2% floor. 26 CFR 
§ 1.67-IT(a)(l )(ii) (2007). 

Section 67(e) makes the 2% floor gen
erally applicable not only to individuals 
but also to estates and trusts,l with one 
exception relevant here. Under this ex
ception, "the adjusted gross income of an 
estate or trust shall be computed in the 
same manner as in the case of an individ
ual, except that. . . the deductions for 
costs which are paid or incurred in connec
tion with the administration of the estate 
or trust and which would not have been in
curred if the property were not held in such 
trust or estate. . . shall be treated as al-

I Because this case is only about trusts, we generally refer to trusts throughout. but the analysis applies equally to estates. 

lowable" and not subject to the 2% floor. 
§67(e)(l). 

Petitioner Michael J. Knight is the 
trustee of the William L. Rudkin Testa
mentary Trust, established in the State of 
Connecticut in 1967. In 2000, the Trustee 
hired Warfield Associates, Inc., to pro
vide advice with respect to investing the 
Trust's assets. At the beginning of the tax 
year, the Trust held approximately $2.9 
million in marketable securities, and it 
paid Warfield $22,241 in investment ad
visory fees for the year. On its fiduciary 
income tax return for 2000, the Trust re
ported total income of $624,816, and it 
deducted in full the investment advisory 
fees paid to Warfield. After conducting an 
audit, respondent Commissioner of Inter
nal Revenue found that these investment 
advisory fees were miscellaneous itemized 
deductions subject to the 2% floor. The 
Commissioner therefore allowed the Trust 
to deduct the investment advisory fees, 
which were the only claimed deductions 
subject to the floor, only to the extent that 
they exceeded 2% of the Trust's adjusted 
gross income. The discrepancy resulted in 
a tax deficiency of $4,448. 

The Trust filed a petition in the United 
States Tax Court seeking review of the 
assessed deficiency. It argued that the 
Trustee's fiduciary duty to act as a "pru
dent investor" under the Connecticut Uni
form Prudent Investor Act, Conn. Gen. 
Stat. §§45a-541a to 45a-541l (2007),2 
required the Trustee to obtain investment 
advisory services, and therefore to pay 
investment advisory fees. The Trust ar
gued that such fees are accordingly unique 
to trusts and therefore fully deductible 
under 26 U. S. C. §67(e)(l). The Tax 
Court rejected this argument, holding that 
§67(e)(1) allows full deductibility only 
for expenses that are not commonly in
curred outside the trust setting. Because 
investment advisory fees are commonly 
incurred by individuals, the Tax Court held 
that they are subject to the 2% floor when 
incurred by a trust. Rudkin Testamentary 
Trust v. Commissioner, 124 T. C. 304, 
309-311 (2005). 

The Trust appealed to the United States 
Court of Appeals for the Second Circuit. 

2 FonY.four States and the District of Columbia have adopted versions of the Uniform Prudent Investor Act. See 7B U. L. A. 1-2 (2006) (listing States that have enacted the Uniform Prudent 
Investor Act). Five of the remaining six States have adopted their own versions of the prudent investor standard. See Del. Code Ann .. Tit. 12. §3302 (]995 ed. and 2006 Supp.); Ga. Code 
Ann. §53-12-287 (1997); La. Stat. Ann. §9:2127 (West 2005); Md. Est. & Trusts Code Ann. § 15-114 (Lex IS 2001); S. D. COdIfled Laws §55-5-{i (2004). Kentucky. the only remaining 
State. applies the prudent Investor standard only in cenain circumstances. See Ky. Rev. Stat. Ann. §286.3-277 (Lexis 2007 Cum. Supp.); §§386.454(\). 386.502 (Supp. 2(07). 
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The Court of Appeals concluded that. in 
determining whether costs such as invest
ment advisory fees are fully deductible or 
~ubject to the 2 'Ic tloor. ~6 7 (e) "directs the 
inquiry toward the counterfactual condi
tion of assets held individually instead of 
in trust." and requires "an objective deter
mination of whether the particular cost is 
one that is peculiar to trusb and one that in
dividuals are incapable of incun·ing." 467 
F. 3d 149. 155. 156 (2006). The court 
held that because investment advisory fees 
were "costs of a type that cOl/ld be in
curred if the property were held individu
ally rather than in trust," deduction of such 
fees hy the Trmt was subject to the 2(lr 
floor. Id .. at 155-156. 

The Courts of Appeals are divided on 
the question presented. The Sixth Cir
cuit has held that investment advisory fees 
are fully deductible. O'Neill v. Cmllmis
.1 ion('/". 994 F. 2d 302. 304 (\ 9(3). In 
contrast. both the Fourth and Federal Cir
cuits have held that such fees are suhject 
to the 2'1c floor. because they are "com
monly" or "customari Iy" incurred outside 
of trusts. See SCOTt v. United States. 328 
F. 3d 132. 140 (CA4 20(3): Mellon Bank. 
N. A. United States. 265 F 3d 1275. 1281 
(CA Fed. 2001). The Court of Appeals 
below came to the same conclusion, but as 
noted announced a more exacting test, al
lowing" full deduction only for those costs 
that could /lot have been incurred by an 
individual property owner." 467 F 3d, at 
156 (emphasis added). We granted the 
Trustee's petition for certiorari to resolve 
the contlict. 551 U. S. _ (2007). and now 
affirm. 

II 

We start. as always. with the language 
of the statute." Williams v. Tcn!or. 529 
U. S. 420. 431 (2000). Section 67(e) sets 
forth a general rule: "[Tlhe adjusted gross 
income of [a I. . . trust shall be com
puted in the same manner as in the case 
of an individual." That is. trusts can or-

dinarily deduct costs subject to the same 
2Cjc tloor that applies to individuals' de
ductions. Section 67(e) provides for an 
exception to the 2Cf[ floor when two con
ditions are met. First. the relevant cost 
must be "paid or incurred in connection 
with the administration of the ... trust." 
~67(e)(l). Second. the cost must be one 
"which would not have been incurred if the 
property were not held in such trust." Ibid. 

In applying the statute. the Court of Ap
peals below asked whether the cost at issue 
could have been individuals' deductions. 
Section 67(e) provides for an exception to 
the 2CJc' floor when two conditions are met. 
First. the relevant cost must be "paid or in
curred in connection with the administra
tion of the ... trust." §67(e)( I). Sec
ond, the cost must be one "which would 
not have been incurred if the property were 
not held in such trust." Ibid. 

In applying the statute. the Court of Ap
peals below asked whether the cost at is
sue could have been incurred by an indi
vidual.3 This approach flies in the face of 
the statutory language. The provision at 
issue asks whether the costs "would not 
have been incurred if the property were not 
held" in trust. ibid .• not, as the Court of 
Appeals would have it, whether the costs 
"could not have been incurred" in such a 
case. 467 F. 3d. at 156. The fact that an 
individual could not do something is one 
reason he would not, but not the only pos
sible reason. If Congrcss had intended the 
Court of Appeals' reading, it easily could 
have replaced "would" in the statute with 
"could." and presumably would have. The 
fact that it did not adopt this readily avail
ablc and apparent alternative strongly sup
ports rejecting the Court of Appeals' read
ing." 

Moreover. if the Court of Appeals' 
reading were correct. it is not clear why 
Congress would have included in the 
statute the first clause of §67(e)( I). If the 
only costs that are fully deductible are 
those that could not be incurred outside 
the trust context-that is. that could on!\' 

be incurred by trusts-then there Would 
be no reason to place the further condi
tion on full deductibility that the costs be 
"paid or incurred in connection with the 
administration of the ... trust," *67(eH I). 
We can think of no expense that Could be 
incurred exclusively by a trust but would 
nevertheless /lot be "paid or incurred in 
connection with" its administration. 

The Trustee argues that the exception 
in ~67(e)( I) "establishes a straightforward 
causation test." Brief for Petitioner 22. 
The proper inquiry. the Trustee contends. 
is "whether a particular expense of a par
ticular trust or estate was caused by the fact 
that the property was held in the trust or 
estate." Ihid. Investment advisory fees in· 
curred by a trust. the argument goes. meet 
this test because these costs are caused by 
the trustee's obligation "to obtain advice 
on investing trust assets in compliance 
with the Trustees' particular fiduciary du
ties." Ibid. We reject this reading as well. 

On the Trustee's view, the statute oper
ates only to distinguish costs that are in
curred by virtue of a trustee's fiduciary du
ties from those that are not. But all (or 
nearly all) of a trust's expenses are in
curred because the trustee has a duty to 
incur them: otherwise, there would be no 
reason for the trust to incur the expense 
in the first place. See G. Bogert & G. 
Bogert, Law of Trusts and Trustees §801, 
p. 134 (2d rev. ed. 1981) (,,[T]he payment 
for expenses must be reasonably necessary 
to facilitate administration of the trust"). 
As an example of a type of trust-related 
expense that would be subject to the 2% 
floor. the Trustee offers "expenses for rou
tine maintenance of real property" held by 
a trust. Brief for Petitioner 23. But such 
costs would appear to be fully deductible 
under the Trustee's own reading, because 
a trustee is obligated to incur maintenance 
expenses in light of the fiduciary duty to 
maintain trust property. See I Restatement 
(Second) of Trusts §176, p. 381 (1957) 
('The trustee is under a duty to the ben-

; The S\)hl,."l!ltr Cl.'lh'r.t/ L'mhraL'L'''' thl'> rO~ltioll in lhl' Court. Jrt!uJng that the Cl,urt of Appeals' approach repre~ents the he\t readmg of the "tatute and estahli~hes an ea~i1y administrable 
ruk Sec Blld flll Rt''''pllnJl'nl 17-~(). ~~. InJeed. ettter the [nurt ot Appeal ... · Jeci,ion. [he Comml ... \lOner adopted that court', reading of the ... tatute in a prnpo\ed regulation. See Se(:lion 67 

LlIllH,llhlJb on ~\[.IIL·' or Tru"h. 7~ Fell. Rc~. -1.1 ~-l-', ..+1.245 I ~()(J7) (nutlet? of propo...,ed rulema"'mgJ (a tru"t-related co..,t 1\ exempteu from the 21k floor only if "an individual cDuld not ha\'e 
IIh:UrTcd th.!1 (lhl In umtle([inll \\ IIh prop~rt~ n\lt held in an c\ta!t' or Inl\(· h:-mpha,l\ added». The GO\'emment did not advance thiS argument befure the Court of Appeals. See Brief for 

\ppctil'l' 111 ,\,1 t1"i-:-; 1:-; 1- -\'(j (C:\21. P[1 ~-L =':'-2-l In ta,-·1. the notice of propo ... ed ruiemaking appear\ 10 he the fir:-,t time the Government ha~ ever taken thi", pO:'lillon. and we are the fiN 
{"llun [tl \\hll ... h lhe ,lr~Ul1l1.,'nt h.l ... hCL'n IlldJC 111.1 hnd, Set:' Bnef (or L'nlteo St<.!tt:'.., In Mel/Or! BWlA \, L'llIft'J Sflitt'.L Nu. OJ-SOlS (CA Feu.), p, 27 (",I]f a tru~t-reJdted admini:-,trativeexpense 
, .... il",) ,:lhl,lll1,ml: ,lr h.ll'1I'LUll~ Il1nJITL'J llllhilk of trU"h. thL'n Ill ........ uhJl;xt to the two-percent floor"/; Brief for United State,'o, in Scott v United SWles. No. 02-1464 (CA4), p. 27 (same.!, 

..j In rrl' ........ m~ thL' (\)llrt nl :-\rrL'dl ... · JrproJeh, thl:' SOII("'ltor General J.rgue .... that "to ... ay thJt a team would not have won the game if 11 were not for the quarterback's outstanding pIa) i~ to say 
thJt the t(.l~ll L'oulJ not hJ\ (' "on \\lthout the yuartcrbLK·k." Brief fur Re\pondem 19 But the Solicitor General ~lmply pOSits the truth of a proposition-that the team would not have won 
the ~ame II It \\ efe nllt tor the quarterhack ..... out~[anulng play-and then ..,w,tes its equivalent The statute, in contrast, does not posit any proposition. Rather, it a ... ks a que~tion: whether a 
p.H111.:uIJr \.'\1'.1 \\011111 ha\t' ~een Incurred If tht' propert) \\ere held by an indn'ldual Instead of a trust. 
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eficiary to use reasonable care and skill to 
preserve the trust propelty"). 

Indeed, the Trustee's formulation of its 
argument is circular: 'Trust investment 
advice fees are caused by the fact the prop
erty is held in trust." Brief for Petitioner 
19. But "trust investment advice fees" 
are only aptly described as such because 
the property is held in trust; the statute 
asks whether such costs would be incurred 
by an individual if the property were not. 
Even when there is a clearly analogous cat
egory of costs that would be incurred by in
dividuals, the Trustee's reading would ex
empt most or all trust costs as fully de
ductible merely because they derive from a 
trustee's fiduciary duty. Adding the mod
ifier "trust" to costs that otherwise would 
be incurred by an individual surely cannot 
be enough to escape the 2% floor. 

What is more, if the Trustee's position 
were correct, then only the first clause of 
§67( e)( 1 )-providing that the cost be "in
curred in connection with the administra
tion of the. . . trust"-would be neces
sary. The statute's second, limiting con
dition-that the cost also be one "which 
would not have been incurred if the prop
erty were not held in such trust"-would 
do no work; we see no difference in say
ing, on the one hand, that costs are "caused 
by" the fact that the property is held in 
trust and, on the other, that costs are in
curred "in connection with the adminis
tration" of the trust. Thus, accepting the 
Trustee's approach "would render part of 
the statute entirely supert1uous, something 
we are loath to do." Cooper Industries. Inc. 
v. Aviall Services, Inc., 543 U. S. 157, 166 
(2004). 

The Trustee's reading is further under
mined by our inclination, "[i]n constru
ing provisions. . . in which a general 
statement of policy is qualified by an ex
ception, (to] read the exception narrowly 
in order to preserve the primary opera
tion of the provision." Commissioner v. 
Clark, 489 U. S. 726, 739 (1989). As 
we have said, §67(e) sets forth a gen
eral rule for purposes of the 2% t100r 
established in §67(a): "For purposes of 
this section, the adjusted gross income 
of an estate or trust shall be computed 
in the same manner as in the case of an 
individual." Under the Trustee's reading, 
§67(e)(l)'s exception would swallow the 
general rule; most (if not all) expenses in
curred by a trust would be fully deductible. 

"Given that Congress has enacted a gen
eral rule ... , we should not eviscerate that 
legislative judgment through an expansive 
reading of a somewhat ambiguous 
exception." Ibid. 

More to the point, the statute by its 
terms does not "establisfh] a straightfor
ward causation test," Brief for Petitioner 
22, but rather invites a hypothetical inquiry 
into the treatment of the property were 
it held outside a trust. The statute does 
not ask whether a cost was incurred be
cause the property is held by a trust; it asks 
whether a particular cost "would not have 
been incurred if the property were not held 
in such trust," §67(e)(1). "Far from exam
ining the nature of the cost at issue from the 
perspective of whether it was caused by the 
trustee's duties, the statute instead looks to 
the counterfactual question of whether in
dividuals would have incurred such costs 
in the absence of a trust." Brief for Respon
dent 9. 

This brings us to the test adopted by 
the Fourth and Federal Circuits: Costs 
incurred by trusts that escape the 2% floor 
are those that would not "commonly" or 
"customarily" be incurred by individu
als. See Scott, 328 F. 3d, at 140 ("Put 
simply, trust-related administrative ex
penses are subject to the 2% floor if they 
constitute expenses commonly incurred 
by individual taxpayers"); Mellon Bank, 
265 F. 3d, at 1281 (§67(e) "treats as 
fully deductible only those trust-related 
administrative expenses that are unique 
to the administration of a trust and not 
customarily incurred outside of trusts"). 
The Solicitor General also accepts this 
view as an alternative reading of the 
statute. See Brief for Respondent 20-21. 
We agree with this approach. 

The question whether a trust-related 
expense is fully deductible turns on a pre
diction about what would happen if a fact 
were changed-specifically, if the prop
erty were held by an individual rather than 
by a trust. In the context of making such a 
prediction, when there is uncertainty about 
the answer, the word "would" is best read 
as "express[ing] concepts such as custom, 
habit, natural disposition, or probability." 
Scott, supra, at 139. See Webster's Third 
New International Dictionary 2637-2638 
(1993); American Heritage Dictionary 
2042, 2059 (3d ed. 1996). The Trustee 
objects that the statutory text "does not 
ask whether expenses are 'customarily' 

incurred outside of trusts," Reply Brief for 
Petitioner 15, but that is the direct import 
of the language in context. The text re
quires determining what would happen if a 
fact were changed; such an exercise neces
sarily entails a prediction; and predictions 
are based on what would customarily or 
commonly occur. Thus, in asking whether 
a particular type of cost "would not have 
been incurred" if the property were held 
by an individual, §67(e)( I) excepts from 
the 2% floor only those costs that it would 
be uncommon (or unusual, or unlikely) for 
such a hypothetical individual to incur. 

III 

Having decided on the proper reading 
of §67 (e)( 1), we come to the application of 
the statute to the particular question in this 
case: whether investment advisory fees in
curred by a trust escape the 2% floor. 

It is not uncommon or unusual for in
dividuals to hire an investment adviser. 
Certainly the Trustee, who has the bur
den of establishing its entitlement to the 
deduction, has not demonstrated that it 
is. See INDOPCO, Inc. v. Commis
sioner, 503 U. S. 79, 84 (1992) (noting 
the '''familiar rule' that 'an income tax 
deduction is a matter of legislative grace 
and that the burden of clearly showing 
the right to the claimed deduction is 
on the taxpayer'" (quoting Interstate 
Transit Lines v. Commissioner, 319 
U. S. 590, 593 (1943»); Tax Court Rule 
142(a)(1) (stating that the "burden of 
proof shall be upon the petitioner," with 
certain exceptions not relevant here). The 
Trustee's argument is that individuals 
cannot incur trust investment advisory 
fees, not that individuals do not commonly 
incur investment advisory fees. 

Indeed, the essential point of the 
Trustee's argument is that he engaged an 
investment adviser because of his fidu
ciary duties under Connecticut's Uniform 
Prudent Investor Act, Conn. Gen. Stat. 
§45a-541a(a) (2007). The Act epony
mously requires trustees to follow the 
"prudent investor rule." See n. 2, supra. 
To satisfy this standard, a trustee must 
"invest and manage trust assets as a pru
dent investor would, by considering the 
purposes, terms, distribution require
ments and other circumstances of the trust. 
"§45a-54Ib(a) (emphasis added). The 
prudent investor standard plainly does not 
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refer to a prudent trustee; it would not 

be very helpful to explain that a trustee 

should act as a prudent trustee would. 
Rather. the standard looks to what a pru

dent investor with the same investment 
objectives handling his own affairs would 

do----i.e.. a prudent individual investor. 
See Restatement (Third) of Trusts (Pru
dent Investor Rule) Reporter's Notes on 
§227. p. 58 (1990) ("The prudent investor 

rule of this Section has its origins in the 
dictum of Harvard College v. Amory, 9 
Pick. (26 Mass.) 446.461 (1830). stat
ing that trustees must 'observe how men 
of prudence. discretion. and intelligence 
manage their own affairs. not in regard to 
speculation, but in regard to the permanent 
disposition of their funds, considering the 
probable income, as well as the probable 
safety of the capital to be invested"'). 
See also, e.g., In re Musser's Estate, 341 
Pa. I, 9-10, 17 A. 2d 411,415 (1941) 
(noting the "general rule" that "a trustee 
must exercise such prudence and diligence 
in conducting the affairs of the trust as 
men of average diligence and discretion 
would employ in their own affairs"). And 
we have no reason to doubt the Trustee's 
claim that a hypothetical prudent investor 
in his position would have solicited in
vestment advice. just as he did. Having 
accepted all this, it is quite difficult to say 
that investment advisory fees" would not 
have been incurred"-that is, that it would 
be unusual or uncommon for such fees to 
have been incurred-if the property were 
held by an individual investor with the 
same objectives as the Trust in handling 
his own affairs. 

We appreciate that the inquiry into what 
is common may not be as easy in other 
cases, particularly given the absence of 
regulatory guidance. But once you de
part in the name of ease of administration 
from the language chosen by Congress, 
there is more than one way to skin the 
cat: The Trustee raises administrabiI
ity concerns in support of his causation 
test, Reply Brief for Petitioner 6, but so 
does the Government in explaining why 
it prefers the Court of Appeals' approach 
to the one it has successfully advanced 
before the Tax Court and two Federal Cir
cuits. Congress's decision to phrase the 
pertinent inquiry in terms of a prediction 
about a hypothetical situation inevitably 
entails some uncertainty, but that is no 
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excuse for judicial amendment of the 

statute. The Code elsewhere poses simi
lar questions-such as whether expenses 
are "ordinary." see §§ 162(a), 212; see 

also Deputy, Administratrix v. Du Pont, 

308 U. S. 488, 495 (1940) (noting that 

"[o]rdinary has the connotation of normal, 
usual, or customary")-and the inquiry is 
in any event what §67(e)(l) requires. 

As the Solicitor General concedes, 
some trust-related investment advisory 
fees may be fully deductible "if an invest
ment advisor were to impose a special, 
additional charge applicable only to its 
fiduciary accounts." Brief for Respon
dent 25. There is nothing in the record, 
however, to suggest that Warfield charged 
the Trustee anything extra, or treated the 
Trust any differently than it would have 
treated an individual with similar objec
tives, because of the Trustee's fiduciary 
obligations. See App. 24--27. It is con
ceivable, moreover, that a trust may have 
an unusual investment objective, or may 
require a specialized balancing of the 
interests of various parties, such that a 
reasonable comparison with individual in
vestors would be improper. In such a case, 
the incremental cost of expert advice be
yond what would normally be required for 
the ordinary taxpayer would not be subject 
to the 2% floor. Here, however, the Trust 
has not asserted that its investment objec
tive or its requisite balancing of competing 
interests was distinctive. Accordingly, we 
conclude that the investment advisory fees 
incurred by the Trust are subject to the 2% 
floor. 

The judgment of the Court of Appeals 
is affirmed. 

It is so ordered. 

Section 7701.-Definitions 
26 CFR 301. 7701-2. Busilless elllilies; definitions. 

T.D.9388 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 301 

Classification of Certain 
Foreign Entities 

AGENCY: Internal Revenue Service 
(lRS), Treasury. 

ACTION: Final and temporary regula
tions. 

SUMMARY: This document contains tem
porary and final regulations relating to cer
tain business entities included on the list 
of foreign business entities that are always 
classified as corporations for Federal tax 
purposes. The regulations are needed to 
make the Federal tax classification of Bul
garian public limited liability companies 
consistent with the Federal tax classifica
tion of public limited liability companies 
organized in other countries of the Euro
pean Economic Area. The regulations will 
affect persons owning an interest in a Bul
garian aktsionerno druzhestvo on or after 
January 1,2007. The text of the temporary 
regulations serves as the text of the pro
posed regulations (REG-143468-07) set 
forth in the notice of proposed rulemaking 
on this subject in this issue of the Bulletin. 

DATES: Effective Date: These regulations 
are effective on March 21, 2008. 

Applicability Date: For the dates of 
applicability of these regulations, see 
§30 1.7701-2T(e)(7). 

FOR FURTHER INFORMATION 
CONTACT: S. James Hawes, (202) 
622-3860 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The IRS and the Treasury Department 
issued final regulations concerning the 
Federal tax classification of entities under 
section 7701 of the Internal Revenue Code 
on December 18, 1996. See T.D. 8697. 



1997-1 C.B. 215 [61 FR 66584] and 
§§301.770l-1 through 301.7701-3. 
Under those regulations, a business entity 
that is not specifically classified as a 
corporation can elect its classification 
for Federal tax purposes under certain 
circumstances. Section 301.7701-2(b)(8) 
provides a list of certain foreign business 
entities that are nevertheless always 
classified as corporations for Federal tax 
purposes. This list is known as the per 
se corporation list. The foreign business 
entities on this list are referred to as per se 
corporations. Recent changes in European 
law require the IRS and the Treasury 
Department to amend the per se list. See 
§60 1.60 1 (d)(2)(ii)(b). 

On October 8, 2001, the Council of the 
European Union adopted Council Regu
lation 2157/2001 (2001 Official Journal 
of the European Communities, L 29411) 
(the EU Regulation) to provide for a new 
business entity called the European public 
limited liability company, which is also 
known as a Societas Europaea or SE. The 
EU Regulation entered into force October 
8, 2004. The EU Regulation provides 
general rules that govern the formation 
and operation of an SE. With respect to 
many issues, however, the EU Regulation 
defers to the laws of the country in which 
the SE has its registered office. An SE 
must have a registered office in one of the 
Member States of the European Economic 
Area, which includes Norway, Iceland, 
Liechtenstein, and every country in the 
European Union. For further background, 
see T.D. 9197, 2005-1 C.B. 985 [70 FR 
19697] and Notice 2004-68,2004-2 C.B. 
706. See §601.601(d)(2)(ii)(b). 

The IRS and the Treasury Department 
stated in Notice 2004-68 that the SE is 
properly classified as a per se corpora
tion for Federal tax purposes. Conse
quently, the IRS and the Treasury De
partment issued regulations modifying 
§301.7701-2(b)(8) to include the SE on 
the per se corporation list. Those reg
ulations included certain public limited 
liability companies organized in Member 
States that did not already appear on the 
per se list. See TD. 9197 and TD. 9235, 
2006-1 C.B. 338 [70 FR 74658]. With the 
entry of Bulgaria into the European Union 
on January 1, 2007, an SE can now have 
its registered office in Bulgaria. 

Explanation of Provisions 

Bulgaria's SE is called an aktsion
erno druzhestvo. The IRS and the 
Treasury Department stated in No
tice 2007-10, 2007-4 I.R.B. 354, that 
§301.7701-2(b)(8) would be modified to 
include the aktsionerno druzhestvo on the 
per se corporation list. The temporary 
regulations in this document make that 
modification. In accordance with No
tice 2007-10, these regulations will be 
effective for any Bulgarian aktsionerno 
druzhestvo formed on or after January 1, 
2007. 

Notice 2007-10 also stated that the 
regulations would be effective for any 
Bulgarian aktsionerno druzhestvo formed 
before January 1,2007, upon a 50 percent 
or greater change of ownership in such 
entity subsequent to that date. See section 
7805(b)(l)(C) and §601.601(d)(2)(ii)(b). 
The temporary regulations therefore 
provide that a Bulgarian aktsionerno 
druzhestvo formed before January 1, 2007, 
will become a per se corporation on the 
date that, in the aggregate, a 50 percent 
or more interest in the entity is owned by 
a person or persons who were not owners 
of the entity as of January 1,2007. In the 
case of a partnership, an interest means a 
capital or profits interest. In the case of a 
corporation, an interest means an equity 
interest in the entity measured by vote or 
value. 

The standard provided by these tem
porary regulations for determining the ap
plication of the regulations to a Bulgar
ian aktsionerno druzhestvo formed before 
January 1,2007, clarifies the standard de
scribed in Notice 2007-10 and the stan
dard to be applied with respect to enti
ties listed in §301.7701-2(b)(8), includ
ing those entities listed in TD. 8697, TD. 
9197, and TD. 9235. Comments are re
quested with respect to this clarification. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
j 2866. Therefore, a regulatory assessment 
is not required. It has been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.s.c. Chapter 5) does 
not apply to this regulation. For the appli
cability of the Regulatory Flexibility Act 

(5 U.S.c. chapter 6), refer to the Special 
Analyses section of the preamble to the no
tice of proposed rulemaking published in 
this issue of the Bulletin. Pursuant to sec
tion 7805(f) of the Internal Revenue Code, 
these regulations have been submitted to 
the Chief Counsel for Advocacy of the 
Small Business Administration for com
ment on their impact. 

Drafting Information 

The principal author of these regula
tions is S. James Hawes of the Office of 
Associate Chief Counsel (International); 
however, other personnel from the IRS and 
the Treasury Department participated in 
their development. 

* * * * * 

Amendments to the Regulations 

Accordingly, 26 CFR part 301 IS 

amended as follows: 

PART 30l-PROCEDURE AND 
ADMINISTRATION 

Paragraph 1. The authority citation for 
part 301 continues to read in part as fol
lows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 301.770 1-2(b )(8)( vi) 

and (e)(7) are added and the paragraph 
heading for paragraph (e) is revised to read 
as follows: 

§301.7701-2 Business entities; 
definitions. 

* * * * * 
(b) * * * 
(8) * * * 
(vi) [Reserved]. For further guidance, 

see §301.7701-2T(b)(8)(vi). 

* * * * * 
(e) Effective/applicability date. * * * 
(7) [Reserved]. For further guidance, 

see §301.7701-2T(e)(7). 
Par. 3. Section 301.7701-2T is added 

to read as follows: 

§301.7701-2T Business entities; 
definitions (temporary). 

(a) through (b)( 8)( v) [Reserved]. For 
further guidance, see §301.7701-2(a) 
through (b )(8)(v). 
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(b )(8)(vi) Certain European enfltles. 
The following business entity formed in 
the following jurisdiction: 

Bulgaria, Aktsionemo Druzhestvo. 
(c) through (e)(6) [Reserved]. For fur

ther guidance, see §301.770l-2(c) through 
(e)(6). 

(7) The reference to the Bulgarian en
tity in paragraph (b)(8)(vi) of this section 
applies to such entities formed on or af
ter January 1, 2007, and to any such en
tity formed before such date from the date 
that, in the aggregate, a 50 percent or more 
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interest in such entity is owned by any per
son or persons who were not owners of the 
entity as of January 1, 2007. For purposes 
of the preceding sentence, the term interest 
means-

(i) In the case of a partnership, a capital 
or profits interest; and 

(ii) In the case of a corporation, an eq
uity interest measured by vote or value. 

(8) Expiration date. The applicability 
of this section expires on or before March 

18, 2011. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and En!orcefMfII. 

Approved March 12, 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on Martb 20. 
2008, 8:45 a.m" and published in the issue of the Federal 
Register for March 21. 2008, 73 F.R. 15(64) 



Part III. Administrative, Procedural, and Miscellaneous 
Update for Weighted Average 
Interest Rates, Yield Curves, 
and Segment Rates 

Notice 2008-45 

This notice provides guidance as to the 
corporate bond weighted average interest 
rate and the permissible range of interest 
rates specified under § 412(b)(5)(B)(ii)(II) 
of the Internal Revenue Code as in ef
fect for plan years beginning before 2008. 
It also provides guidance on the corpo
rate bond monthly yield curve (and the 
corresponding spot segment rates), the 
24-month average segment rates, and 
the funding transitional segment rates 
under § 430(h)(2). In addition, this no
tice provides guidance as to the interest 
rate on 30-year Treasury securities un
der § 417(e)(3)(A)(ii)(II) as in effect for 
plan years beginning before 2008, the 
3D-year Treasury weighted average rate 
under § 431(c)(6)(E)(ii)(I), and the min-

For Plan Years 
Beginning in 

Month Year 

April 2008 

YIELD CURVE AND SEGMENT 
RATES 

Generally for plan years beginning 
after 2007 (except for delayed effective 
dates for certain plans under sections 104, 
105, and 106 of PPA), § 430 of the Code 
specifies the minimum funding require
ments that apply to single employer plans 
pursuant to § 412. Section 430(h)(2) spec
ifies the interest rates that must be used 
to determine a plan's target normal cost 
and funding target. Under this provision, 
present value is generally determined us
ing three 24-month average interest rates 

First 
Segment 

5.20 

imum present value segment rates under 
§ 417(e)(3)(D) as in effect for plan years 
beginning after 2007. 

CORPORATE BOND WEIGHTED 
AVERAGE INTEREST RATE 

Sections 412(b )(5)(B )(ii) and 
412(l)(7)(C)(i), as amended by the Pen
sion Funding Equity Act of 2004 and by 
the Pension Protection Act of 2006 (PPA), 
provide that the interest rates used to cal
culate current liability and to determine 
the required contribution under § 412(1) 
for plan years beginning in 2004 through 
2007 must be within a permissible range 
based on the weighted average of the rates 
of interest on amounts invested conser
vatively in long term investment grade 
corporate bonds during the 4-year period 
ending on the last day before the beginning 
of the plan year. 

Notice 2004-34,2004-1 C.B. 848, pro
vides guidelines for determining the cor
porate bond weighted average interest rate 

Corporate 
Bond Weighted 

Average 

5.99 

("segment rates"), each of which applies 
to cash flows during specified periods. 
However, an election may be made under 
§ 430(h)(2)(D)(ii) to use the monthly yield 
curve in place of the segment rates. For 
plan years beginning in 2008 and 2009, a 
transitional rule under § 430(h)(2)(G) pro
vides that the segment rates are blended 
with the corporate bond weighted average 
as specified above. An election may be 
made under § 430(h)(2)(G)(iv) to use the 
segment rates without applying the transi
tional rule. 

Notice 2007-81, 2007-44 l.R.B. 899, 
provides guidelines for determining the 

Second 
Segment 

5.99 

and the resulting permissible range of in
terest rates used to calculate current liabil
ity. That notice establishes that the corpo
rate bond weighted average is based on the 
monthly composite corporate bond rate de
rived from designated corporate bond in
dices. The methodology for determining 
the monthly composite corporate bond rate 
as set forth in Notice 2004-34 continues to 
apply in determining that rate. See Notice 
2006-75,2006-2 C.B. 366. 

The composite corporate bond rate for 
March 2008 is 6.46 percent. Pursuant 
to Notice 2004-34, the Service has de
termined this rate as the average of the 
monthly yields for the included corporate 
bond indices for that month. 

The following corporate bond weighted 
average interest rate was determined for 
plan years beginning in the month shown 
below. 

Permissible Range 

90% to 100% 

5.39 5.99 

monthly corporate bond yield curve, the 
24-month average corporate bond segment 
rates, and the funding transitional segment 
rates used to compute the target normal 
cost and the funding target. Pursuant to 
Notice 2007-81, the monthly corporate 
bond yield curve derived from March 2008 
data is in Table I at the end of this notice. 
The spot first, second, and third segment 
rates for the month of March 2008 are, 
respectively, 4.28, 6.38, and 6.99. The 
three 24-month average corporate bond 
segment rates applicable for April 2008 
under the election of § 430(h)(2)(G)(iv) 
are as follows: 

Third 
Segment 

6.52 
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The transitional segment rates under 
§ 430(h)(2)(G) applicable for April 2008, 
taking into account the corporate bond 

For Plan Years 
Beginning in 

2008 

30-YEAR TREASURY SECURITIES 
INTEREST RATES 

Section 417(e)(3 )(A)(ii)(II) (prior to 
amendment by PPA) defines the appli
cable interest rate, which must be used 
for purposes of determining the minimum 
present value of a participant's benefit 
under § 417(e)(1) and (2), as the annual 
rate of interest on 30-year Treasury se
curities for the month before the date 
of distribution or such other time as the 
Secretary may by regulations prescribe. 
Section IAI7(e)-I(d)(3) of the Income 
Tax Regulations provides that the applica
ble interest rate for a month is the annual 

For Plan Years 
Beginning in 

Month Year 

April 2008 

MINIMUM PRESENT VALUE 
SEGMENT RATES 

Generally for plan years beginning af
ter December 31, 2007, the applicable in
terest rates under § 417(e)(3)(D) are seg
ment rates computed without regard to a 

For Plan Years 
Beginning in 

2008 

DRAFTING INFORMATION 

The principal author of this notice is 
Tony Montanaro of the Employee Plans, 
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weighted average of 5.99 stated above, are 
as follows: 

First 
Segment 

5.73 

Second 
Segment 

5.99 

rate of interest on 30-year Treasury secu
rities as specified by the Commissioner 
for that month in revenue rulings, notices 
or other guidance published in the Internal 
Revenue Bulletin. 

The rate of interest on 30-year Treasury 
securities for March 2008 is 4.39 percent. 
The Service has determined this rate as the 
monthly average of the daily determina
tion of yield on the 30-year Treasury bond 
maturing in February 2038. 

Generally for plan years beginning 
after 2007, § 431 specifies the mini
mum funding requirements that apply to 
multiemployer plans pursuant to § 412. 
Section 431 (c)(6)(B) specifies a minimum 

30-Year 
Treasury 
Weighted 
Average 

4.78 

24-month average. For plan years begin
ning in 2008 through 20 II, the applica
ble interest rate is the monthly spot seg
ment rate blended with the applicable rate 
under § 417(e)(3)(A)(ii)(II) as in effect 
for plan years beginning in 2007. Notice 
2007-81 provides guidelines for determin-

First 
Segment 

4.37 

Second 
Segment 

4.79 

Tax Exempt and Government Entities Di
vision. Mr. Montanaro may be e-mailed at 
Reti remerztPlan Questions@ irs.gov. 

Third 
Segment 

6.17 

amount for the full-funding limitation 
described in section 43 I (c)(6)(A), based 
on the plan's current liability. Section 
431(c)(6)(E)(ii)(I) provides that the inter
est rate used to calculate current liability 
for this purpose must be no more than 5 
percent above and no more than 10 percent 
below the weighted average of the rates of 
interest on 30-year Treasury securities duro 
ing the four-year period ending on the last 
day before the beginning of the plan year. 
Notice 88-73, 1988-2 C.B. 383, provides 
guidelines for determining the weighted 
average interest rate. The following rates 
were determined for plan years beginning 
in the month shown below. 

Permissible Range 

90% to 105% 

4.30 5.02 

ing the minimum present value segment 
rates. Pursuant to that notice, the min
imum present value transitional segment 
rates determined for March 2008, taking 
into account the March 2008 30-yearTrea
sury rate of 4.39 stated above, are as fol
lows: 

Third 
Segment 

4.91 



Table I 

Monthly Yield Curve for March 2008 

Maturity Yield Maturity Yield Maturity Yield Maturity Yield Maturity Yield 

0.5 3.36 20.5 6.85 40.5 7.01 60.5 7.06 80.5 7.09 

1.0 3.59 21.0 6.86 41.0 7.01 61.0 7.06 81.0 7.09 

1.5 3.81 21.5 6.86 41.5 7.01 61.5 7.07 81.5 7.09 

2.0 4.03 22.0 6.87 42.0 7.01 62.0 7.07 82.0 7.09 

2.5 4.23 22.5 6.87 42.5 7.01 62.5 7.07 82.5 7.09 

3.0 4.42 23.0 6.88 43.0 7.02 63.0 7.07 83.0 7.10 

3.5 4.60 23.5 6.89 43.5 7.02 63.5 7.07 83.5 7.10 

4.0 4.77 24.0 6.89 44.0 7.02 64.0 7.07 84.0 7.10 

4.5 4.93 24.5 6.90 44.5 7.02 64.5 7.07 84.5 7.10 

5.0 5.09 25.0 6.90 45.0 7.02 65.0 7.07 85.0 7.10 

5.5 5.24 25.5 6.90 45.5 7.02 65.5 7.07 85.5 7.10 

6.0 5.38 26.0 6.91 46.0 7.03 66.0 7.07 86.0 7.10 

6.5 5.52 26.5 6.91 46.5 7.03 66.5 7.07 86.5 7.]0 

7.0 5.65 27.0 6.92 47.0 7.03 67.0 7.07 87.0 7.10 

7.5 5.77 27.5 6.92 47.5 7.03 67.5 7.08 87.5 7.10 

8.0 5.88 28.0 6.93 48.0 7.03 68.0 7.08 88.0 7.10 

8.5 5.98 28.5 6.93 48.5 7.03 68.5 7.08 88.5 7.10 

9.0 6.08 29.0 6.94 49.0 7.04 69.0 7.08 89.0 7.10 

9.5 6.16 29.5 6.94 49.5 7.04 69.5 7.08 89.5 7.10 

10.0 6.24 30.0 6.94 50.0 7.04 70.0 7.08 90.0 7.10 

10.5 6.32 30.5 6.95 50.5 7.04 70.5 7.08 90.5 7.10 

11.0 6.38 31.0 6.95 51.0 7.04 71.0 7.08 91.0 7.10 

11.5 6.44 31.5 6.96 51.5 7.04 71.5 7.08 91.5 7.10 

12.0 6.49 32.0 6.96 52.0 7.04 72.0 7.08 92.0 7.10 

12.5 6.54 32.5 6.96 52.5 7.05 72.5 7.08 92.5 7.10 

13.0 6.58 33.0 6.97 53.0 7.05 73.0 7.08 93.0 7.10 

13.5 6.62 33.5 6.97 53.5 7.05 73.5 7.08 93.5 7.10 

14.0 6.65 34.0 6.97 54.0 7.05 74.0 7.08 94.0 7.11 

14.5 6.68 34.5 6.97 54.5 7.05 74.5 7.09 94.5 7.11 

15.0 6.71 35.0 6.98 55.0 7.05 75.0 7.09 95.0 7.11 

15.5 6.73 35.5 6.98 55.5 7.05 75.5 7.09 95.5 7.11 

16.0 6.75 36.0 6.98 56.0 7.05 76.0 7.09 96.0 7.11 

16.5 6.77 36.5 6.99 56.5 7.06 76.5 7.09 96.5 7.11 

17.0 6.78 37.0 6.99 57.0 7.06 77.0 7.09 97.0 7.11 

17.5 6.79 37.5 6.99 57.5 7.06 77.5 7.09 97.5 7.11 

18.0 6.81 38.0 6.99 58.0 7.06 78.0 7.09 98.0 7.11 

18.5 6.82 38.5 7.00 58.5 7.06 78.5 7.09 98.5 7.11 

19.0 6.83 39.0 7.00 59.0 7.06 79.0 7.09 99.0 7.11 

19.5 6.83 39.5 7.00 59.5 7.06 79.5 7.09 99.5 7.11 

20.0 6.84 40.0 7.00 60.0 7.06 80.0 7.09 100.0 7.11 
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Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking and Notice of 
Public Hearing 

Notice Requirements for 
Certain Pension Plan 
Amendments Significantly 
Reducing the Rate of Future 
Benefit Accrual 

REG-II0136-07 

AGENCY: Internal Revenue Service 
(IRS). Department of the Treasury. 

ACTION: Notice of proposed rulemaking 
and notice of public hearing. 

SUMMARY: This document contains 
proposed regulations that would provide 
guidance relating to the application of sec
tion 49S0F of the Internal Revenue Code 
to a plan amendment that is permitted to 

reduce benefits accrued before the plan 
amendment's applicable amendment date. 
These regulations would also reflect cer
tain amendments made to section 49S0F 
by the Pension Protection Act of 2006. 
Public Law 109-280 (120 Stat. 780). 
These proposed regulations would affect 
sponsors, administrators, participants, and 
beneficiaries of pension plans. This doc
ument also provides a notice of a public 
hearing on these proposed regulations. 

DATES: Written or electronic comments 
must be received by June 19. 2008. Out
lines of topics to be discussed at the pub
lic hearing scheduled for July 10. 200S. at 
10 a.m. must be received by June 20, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-I 10136-07). 
room 5203. Internal Revenue Ser
vice. PO Box 7604, Ben Franklin Sta
tion. Washington. DC 20044. Submis
sions may be hand delivered Monday 
through Friday, between the hours of 
S a.m. and -+ p.m. to CC:PA:LPD:PR 
(REG-llOI36-07J. Courier's Desk. Inter
nal Revenue Service. IIII Constitution 
Avcnuc. NW. Washington. DC 20224. or 
sent via the Federal eRulemaking Por
tal at htlp:I/\I·\I'H'. regu/atioI1S.gOl' (IRS 
REG-II 0 136-07). The public hearing 
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will be held in the IRS Auditorium. 
Internal Revenue Building. 1111 
Constitution Avenue. N.W., Washington. 
DC. 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed 
regulations. Pamela R. Kinard. at (202) 
622-6060; concerning submission of 
comments. the hearing. and/or to be 
placed on the building access list to 
attend the hearing, Richard A. Hurst, 
Richa rd.A.Hu rst@ i rscormsel. treas. gov. or 
(202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collections of information refer
enced in this notice of proposed rule
making were previously reviewed and 
approved by the Office of Management 
and Budget in accordance with the Pa
perwork Reduction Act of 1995 (44 
U.S.c. 3507(d» under control number 
1545-1780, in conjunction with the Trea
sury Decision (T.D. 9052, 2003-1 c.B. 
879), relating to Notice of Significant 
Reduction in the Rate of Future Benefit 
Accrual. published on April 9,2003 in the 
Federal Register (68 FR 17277). There 
are no proposals for substantive changes 
to this collection of information. 

An agency may not conduct or sponsor, 
and a person is not required to respond to, a 
collection of information unless it displays 
a valid control number assigned by the Of
fice of Management and Budget. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S,c. 6103. 

Background 

This document contains proposed 
amendments to 26 CFR parts I and 54 un
der section 4980F of the Internal Revenue 
Code (Code). Section 4980F sets forth 
the requirements for providing notice to 

certain affected persons when a plan sig
nificantly reduces future benefit accruals. 
A notice required under section 4980F of 
the Code or the parallel rules in section 
204(h) of the Employee Retirement In
come Security Act of 1974 (ERISA) is 
referred to as a "section 204(h) notice." 
These proposed regulations would set 
forth timing rules for providing a section 
204(h) notice for a plan amendment that 
is permitted to be effective before the 
applicable amendment date. In addition. 
the regulations provide guidance relating 
to changes made in section 49S0F by the 
Pension Protection Act of 2006. Public 
Law 109-2S0 (120 Stat. 780) (PPA '06). 

Section 41 J(d)(6) Protected Benefits 

Section 411(d)(6)(A) provides that a 
plan is treated as not satisfying the re
quirements of section 411 if the accrued 
benefit of a participant is decreased by an 
amendment of the plan. There are certain 
exceptions to this general rule. For ex
ample, amendments described in section 
412(d)(2) (section 412(c)(8) for plan years 
beginning before January 1, 2008) of the 
Code or section 4281 of ERISA. Section 
204(g) of ERISA contains parallel rules to 
section 411 (d)(6) of the Code. 

Notice Requirements for Significant 

Reduction in the Rate of Future Benefit 

Accruals 

Section 4980F imposes an excise tax 
when a plan administrator fails to provide 
timely notice of a plan amendment that 
provides for a significant reduction in the 
rate of future benefit accrual. For this pur
pose, the elimination or reduction of an 
early retirement benefit or retirement-type 
subsidy is treated as having the effect of 
reducing the rate of future benefit accrual. 
Section 4980F(e)(3) provides that, except 
as provided in regulations, the notice must 
be provided within a "reasonable time" be
fore the effective date of the plan amend
ment. Section 204(h) of ERISA contains 
parallel rules to section 4980F of the Code, 

For both section 204(g) and section 
204(h) of ERISA, the Secretary of the 
Treasury has interpretive authority over 
the subject matter addressed in these reg
ulations for purposes of ERISA, as well 



as the Code. Pursuant to section 101(a) 
of Reorganization Plan No. 4 of 1978, 29 
U.S.C. 1OOlnt, the Secretary of the Trea
sury generally has the authority to issue 
regulations under parts 2 and 3 of subtitle 
B of title I of ERISA, including section 
204(g) and (h) of ERISA. Thus, these pro
posed Treasury regulations under section 
4980F of the Code would apply as well for 
purposes of section 204(h) of ERISA. 

Notice Requirements Relating to Plan 
Amendments Affecting Benefits for Prior 
Service 

Section 412(d)(2) of the Code (section 
412(c)(8) for plan years beginning before 
January I, 2008) provides special rules 
relating to retroactive plan amendments. 
Rev. Proc. 94-42, 1994-1 C.B. 717, 
see §601.601(d)(2)(ii)(b), sets forth proce
dures under which a plan sponsor may file 
notice with and obtain approval from the 
Secretary of the Treasury for a retroactive 
amendment described in section 412(d)(2) 
that reduces accrued benefits. Section 4 of 
Rev. Proc. 94-42 provides guidance relat
ing to the written notice that must be pro
vided to affected parties regarding the ap
plication for approval of a retroactive plan 
amendment to reduce accrued benefits un
der section 412(d)(2) (a "section 412(d)(2) 
written notice"). The content requirements 
of a section 412(d)(2) written notice in
clude a description of the plan amendment 
and its effect, including the range in re
duction of accrued benefits of participants, 
beneficiaries, and alternate payees. 

Section 212(a) of PPA '06 added sec
tion 432 of the Code, which provides rules 
relating to multiemployer plans that are in 
endangered or critical status. Under cer
tain circumstances, a plan may adopt a 
plan amendment that reduces previously 
accrued benefits. Section 432(e)(8)(C) re
quires a plan to provide notice of the plan 
amendment to affected parties at least 30 
days before the general effective date of 
the reduction. The notice must include in
formation that is sufficient for participants 
and beneficiaries to understand the effect 
of any reduction on their benefits and a de
scription of the possible rights and reme
dies of plan participants and beneficiaries. 

Section 113(a)(1 )(B) of PPA '06 added 
Code section 436, providing rules limit
ing benefits and benefit accruals for sin
gle-employer plans with certain funding 

shortfalls. Section 10 I (j) of ERISA gener
ally requires the plan administrator to pro
vide a written notice to plan participants 
and beneficiaries within 30 days after the 
plan becomes subject to this benefit limi
tation. 

Section 4244A of ERISA provides that 
a multi employer plan in reorganization is 
permitted to adopt an amendment reducing 
or eliminating certain accrued benefits (in
creases adopted within the prior 5 years) 
attributable to employer contributions un
der the plan. Under section 4244A(b)(2) 
of ERISA, an amendment is not permitted 
to reduce or eliminate benefits unless no
tice is given to plan participants, beneficia
ries, and other affected persons at least 6 
months before the first day of the plan year 
in which the amendment reducing bene
fits is adopted. The notice must include 
certain information, including explaining 
the rights and remedies of participants and 
beneficiaries under the plan and informing 
the recipients that if contributions under 
the plan are not increased, accrued bene
fits under the plan for certain participants 
and beneficiaries will be reduced or an ex
cise tax will be imposed on employers. 

Section 4245 of ERISA provides rules 
relating to suspension of benefits under in
solvent multiemployer plans. If benefit 
payments under the plan exceed the re
source benefit level for the plan year, the 
payment of benefits must be suspended to 
the extent necessary to reduce such pay
ments to the greater of the resource ben
efit level or the level of basic benefits. 
Section 4245(e) of ERISA provides that 
certain plans in reorganization must pro
vide notice to plan participants and benefi
ciaries that certain non-basic benefit pay
ments will be suspended. 

Section 4281 of ERISA provides rules 
relating to benefits under certain multiem
pi oyer terminated plans. Section 428J(c) 
of ERISA provides that if the value of non
forfeitable benefits exceeds the value of 
the plan assets, the plan must be amended 
to reduce benefits in excess of nonfor
feitable benefits arising from increases 
adopted within the prior 5 years, or the 
level that can be provided by plan assets, 
if greater. The regulations at 29 CFR 
4281.32 provide that a plan sponsor must 
notify the Pension Benefit Guaranty Cor
poration (PBGC) and plan participants and 
beneficiaries of a plan amendment reduc
ing benefits pursuant to section 4281(c) of 

ERISA. The notice must be provided no 
later than the earlier of 45 days after the 
amendment reducing benefits is adopted 
or the date of the first reduced benefit pay
ment. Paragraph (e) of 29 CFR 4281.32 
sets forth the content requirements appli
cable to a notice of benefit reduction. 

Additional Provisions of Pension 
Protection Act of 2006 

Section 402 ofPPA '06 provides special 
funding rules for plans maintained by an 
employer that is a commercial passenger 
airline or the principal business of which 
is providing catering services to acommer
cial passenger airline. Section 402(h)( 4) of 
PPA '06 provides that in the case of a plan 
amendment adopted in order to comply 
with the rules in section 402 of PPA '06, 
any notice required under section 4980F( e) 
of the Code (or section 204(h) of ERISA) 
must be provided within 15 days of the ef
fective date of the plan amendment. Sec
tion 402 of PPA '06 generally applies to 
amendments made pursuant to section 402 
of PPA '06 for plan years ending after the 
date of enactment of PPA '06 (August 17, 
2006). 

Section 502(c) of PPA '06 amended 
section 4980F(e)(l) of the Code (and sec
tion 204(h) of ERISA) to add as a recipi
ent of a section 204(h) notice any employer 
that has an obligation to contribute to the 
plan. This new disclosure requirement is 
effecti ve for plan years beginning after De
cember 31, 2007. 

Section 1107 of PPA '06 provides that 
any plan amendment made pursuant to any 
PPA '06 change may bc retroactively ef
fective, and, except as provided by the Sec
retary of the Treasury, does not violate the 
anti-cutback rules of section 411(d)(6) of 
the Code (or section 204(g) of ERISA) 
if, in addition to satisfying the conditions 
specified in section l107(b)(2) ofPPA '06, 
the amendment is made on or before the 
last day of the first plan year beginning on 
or after January 1,2009 (January 1,2011, 
with respect to governmental plans). 

Explanation of Provisions 

PPA '06 Rules 

These proposed regulations would add 
contributing employers to the list of per
sons to whom a section 204(h) notice must 
be provided. A contributing employer is 
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defined in the proposed regulations as an 

employer that has an obligation to con

tribute to a plan (within the meaning of 
section 42l2(a) of ERISA). This require
ment to give section 204(h) notice to con

tributing employers was added to reflect 
section 502(c)(2) ofPPA '06. This require

ment would only apply to amendments 
adopted in plan years beginning after De
cember 31, 2007. 

The regulations would also add a spe
cial timing rule to reflect section 402 of 
PPA '06. For certain plans maintained 
by an employer that is a commercial pas
senger airline or the principal business of 
which is providing catering services to 
a commercial passenger airline, section 
204(h) notice must be provided at least 
15 days before the effective date of the 
amendment. l 

Plan Amendments Reflecting a Change in 
Statutorily Mandated Minimum Present 
Value Rules 

Section 417(e)(3) provides that, in dis
tributing the present value of an accrued 
benefit to a plan participant, the present 
value of the benefit is not permitted to 
be less than the present value using the 
applicable mortality table and the appli
cable interest rate, as defined in section 
417(e)(3)(B) and (C), respectively. Sec
tion 302(b) of PPA '06 amended section 
417(e)(3) to provide new actuarial as
sumptions for calculating the minimum 
present value of a participant's accrued 
benefit. Plan sponsors have asked whether 
a plan amendment to reflect the change in 
these section 417(e)(3) statutory actuarial 
assumptions would trigger the require
ment to provide a section 204(h) notice. 
Revenue Ruling 2007-67, 2007-48 I.R.B. 
1047, see §601.601(d)(2)(ii)(b), which 
includes guidance on plan amendments 
regarding the new interest rate and mor
tality table under section 417(e)(3), states 
that certain amendments to reflect the new 
interest rate or mortality table for an an
nuity starting date in 2008 or later would 
not violate the anti-cutback rules of sec
tion 411(d)(6). The proposed regulations 

would provide that a reduced single-sum 

distribution resulting from an amendment 

to a traditional defined benefit plan to 

substitute the prescribed actuarial assump
tions under section 417 (e)(3), as amended 
by PPA '06, for the pre-PPA '06 actuarial 

assumptions under section 417(e)(3) does 

not require a section 204(h) notice. 

Interaction of the Section 204( h) Notice 
Timillg Rules with Plan Amendments that 
Have a Retroactive Effective Date 

Section lA11 (d)-3(a)( I ) generally pro
vides that a plan is not a qualified plan if 
a plan amendment decreases the accrued 
benefit of any plan participant. These 
rules are generally based on the appli
cable amendment date, which is defined 
in §1.411(d)-3(g)(4) as the later of the 
effective date of the amendment or the 
date the amendment is adopted. While the 
general rule under §IAll(d)-3(a)(l) pro
hibits plan amendments that reduce a plan 
participant's accrued benefit, certain ex
ceptions exist. These exceptions include 
amendments permitted under sections 
412(d)(2), 4l8D, and 418E of the Code, 
section 4281 of ERISA, and section 1107 
of PPA '06. The proposed regulations 
would provide a conforming amendment 
to § 1.411 (d)-3(a)(l) to reference the rules 
at section 1107 of PPA '06. 

The proposed regulations generally 
state that the effective date of an amend
ment that is permitted to be adopted 
retroactively is the date the amendment is 
put into effect on an operational basis, so 
that a section 204(h) notice must neverthe
less generally be provided at least 45 days 
before the date the amendment is effective 
(15 days for multiemployer plans). The 
proposed regulations would add special 
timing rules for when a section 204(h) 
notice must be provided to recipients with 
respect to a section 204(h) amendment2 

that is permitted to reduce benefits accrued 
before the plan amendment's applicable 
amendment date. Specifically, for pur
poses of section 1 107(b)(2)(A)ofPPA '06, 
the proposed regulations would clarify that 
the date on which such a plan amendment 

is effective is the first day that the plan 

is operated as if the amendment were in 
effect. Thus, a section 204(h) notice must 
generally be provided at least 45 days (15 
days for a multiemployer plan) before the 
amendment is effective (even though the 

amendment is not adopted until a later 
date). Except to the extent a special tim
ing rule is set forth in these regulations, a 
determination of whether a section 204(h) 
notice is required in connection with an 
amendment made pursuant to section 1107 
of PPA '06 should be made in accordance 
with the general standards set forth in 
§54A980F-l, Q&As-5, 6, 7, and 8. 

The proposed regulations provide a spe
cial timing rule for section 204(h) amend
ments to an applicable defined benefit plan 
as defined in section 411 (a)(l3)(C)(i). The 
regulations provide that for any section 
204(h) notice that is required to be pro
vided in connection with an amendment to 
an applicable defined benefit plan within 
the meaning of section 411(a)(I3)(C)(i) 
that is first effective before January I, 
2009, and that limits the amount of the dis
tribution to the account balance as permit
ted under section 411 (a)(l3)(A), the notice 
will not fail to be timely if provided at least 
30 days before the date the amendment 
is first effective. This special timing rule 
reflects the 30-day timing rule described 
in Notice 2007-6, 2007-3 I.R.B. 272, 
see §60 1.60 1 (d)(2)(ii)(b), which provides 
transitional guidance on the requirements 
of sections 411 (a)(l3) and 411 (b )(5) of the 
Code.3 The proposed regulations would 
permit a plan amendment to an applicable 
defined benefit plan within the meaning 
of section 411(a)(l3)(C)(i) to use this spe
cial timing rule through the end of 2008. 
Thereafter, the general 45-day timing rule 
would apply to such amendments. 

Interaction of Section 204(h) Notice 
Requirements with Other Notice 
Requirements Relating to Plan 
Amendments 

As explained earlier in this preamble, 
under the heading "Notice Requirements 
Relating to Plan Amendments Affecting 

I Thi, timing rule i, «,"",tenl with the loint Committee on TaxatlOn\ Technical Explanation to section 402 of PPA '06. which states that the section 204(h) notice must be provided at least 
15 day, b~~ore the ef~~cti\ e date of the plan amendment See loint Comminee on Taxation. Technical Explanation of H.R. 4. the "Pension Protection Act of 2006" (JCX-38-D6). August J. 
2006. 109 Cong .. 2 Se". S7 (2006). 

, A sectIOn 2()..I(hl amendment i, detined m Q&A-4(b) of §54 .. ~980F-1 of the Treasury Regulations as an amendment for which section 204(h) notice is required. 

1 Section BA of Notice 2007 -6 provides that. in the case of a plan amendment that is pennitted to reduce benefit accruals. a section 204(h) notice must be provided at least 30 days before the 
amendment is effective. This rule would require the notice to be provided at least 30 days before the earliest date on which the plan is operated in accordance with the amendment. 
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Benefits for Prior Service," both the Code 
and ERISA include a number of notice re
quirements for plan amendments that are 
permitted to reduce or eliminate accrued 
benefits. These notice requirements are 
in addition to the notice requirements un
der section 4980F of the Code and sec
tion 204(h) of ERISA. To eliminate the 
need for a plan to provide multiple notices 
with substantially the same function and 
information to affected persons, these pro
posed regulations would provide that if a 
plan provides one of these notices in ac
cordance with the applicable standards for 
such notices, the plan will be treated as 
having complied with the requirement to 
provide a section 204(h) notice with re
spect to a section 204(h) amendment. Un
der the proposed regulations, this treat
ment would apply to the following notices: 

• A notice required under Rev. Proc. 
94-42 relating to retroactive plan 
amendments that reduce accrued ben
efits described in section 412(d)(2); 

• A notice required under section 101 (j) 
of ERISA if an amendment is adopted 
to comply with the benefit limitation 
requirements of section 436 of the 
Code (section 206(g) of ERISA); 

• A notice required under 4244A(b) of 
ERISA for an amendment that reduces 
or eliminates accrued benefits attribut
able to employer contributions with re
spect to a multiemployer plan in reor
ganization; 

• A notice required under section 
4245(e) of ERISA, relating to the ef
fects of the insolvency status for a 
multiemployer plan; and 

• A notice required under section 4281 
of ERISA and 29 CFR 4281.32 for an 
amendment of a multiemployer plan 
reducing benefits pursuant to section 
4281(c) of ERISA. 

Timing and Content Rules for 
Multiemployer Plans in Endangered 
or Critical Status 

Section 432, relating to multiemployer 
plans that are in endangered or critical sta
tus (as defined in section 432(b», permits 
a plan amendment to be adopted that re-

duces prior accruals under certain circum
stances. With respect to any such amend
ment for a plan that is in critical status, 
section 432(e)(8)(C) requires notice of the 
plan amendment. Notice under section 
432(e)(8)(C) must be provided at least 30 
days before the general effective date of 
the reduction. Section 432(e)(8)(C) re
quires the notice to include information 
that is sufficient for participants and bene
ficiaries to understand the effect of any re
duction on their benefits and a description 
of the possible rights and remedies of par
ticipants and beneficiaries, including con
tact information for the Department of La
bor for further assistance and information 
where appropriate. 

As discussed in this preamble under 
the heading "Interaction of the Section 
204(h) Timing Rules with Plan Amend
ments that Have a Retroactive Effective 
Date," PPA '06 requires that notice be 
given 30 days before the general effec
tive date for an amendment to a plan in 
critical status under section 432(e)(8)(C). 
Q&A-9(c) of §54.4980F-l of the Trea
sury Regulations provides that a section 
204(h) amendment made in the case of 
a multiemployer plan must be provided 
at least 15 days before the effective date 
of the amendment. Compliance with the 
30-day timing rule of section 432(e)(8)(C) 
notice would thus also satisfy this 15-day 
timing rule. These proposed regulations 
also include a rule under which the con
tent of a notice under 432(e)(8)(C) would 
also satisfy the content requirements for a 
section 204(h) notice. As a result, under 
these proposed regulations, any notice for 
a multi employer plan in critical status that 
satisfies the timing and content require
ments under section 432(e)(8)(C) would 
be treated as satisfying the timing and 
content requirements of a section 204(h) 
notice. 

However, in the case of an amendment 
to which section 432 applies for a multiem
ployer plan in endangered status, the nor
mal timing and content rules for a section 
204(h) notice under section 4980F would 
apply (so that any required section 204(h) 
notice must be provided at least 15 days 
before the effective date). 

Delegation of Authority to the 
Commissioner 

The proposed regulations would also 
delegate to the Commissioner of the Inter
nal Revenue Service the authority to pub
lish revenue rulings, notices, or other guid
ance published in the Internal Revenue 
Bulletin (see §601.601(d)(2)(ii)(b) of this 
chapter) under section 4980F of the Code 
(which would also apply to section 204(h) 
of ERISA) that the Commissioner deter
mines to be necessary or appropriate with 
respect to a section 204(h) amendment that 
applies with respect to benefits accrued be
fore the applicable amendment date but 
that does not violate section 411 (d)( 6) of 
the Code. This delegation of authority pro
vides the Commissioner with greater flex
ibility to develop special rules to address 
the limited circumstances in which Con
gress permits a plan to be amended to re
duce benefits accrued before the adoption 
date of the plan amendment. This delega
tion of authority also extends to circum
stances in which a section 204(h) amend
ment may require another notice in ad
dition to a section 204(h) notice, regard
less of whether that amendment reduces 
benefits accrued before the adoption date 
of the amendment. Often these notices 
must provide content requirements simi
lar to a section 204(h) notice. This dele
gation would permit the Commissioner to 
treat plans providing these other notices as 
having complied with the requirement to 
provide a section 204(h) notice, thus elim
inating unnecessary overlap in the admin
istration of plans. 

Proposed Effective Dates 

These regulations are generally pro
posed to be applicable to section 204(h) 
amendments that are effective on or after 
January 1,2008. However, for any section 
204(h) amendment that is adopted after 
the effective date of the amendment, the 
clarification of the effective date of the 
amendment in these proposed regulations 
is applicable to those amendments that 
are effective on or after July 1, 2008. In 
addition, for any amendment to which 
the proposed regulations would otherwise 
apply, no inference is intended as to when 
a section 204(h) notice must be provided 
if the amendment is effective before July 
1,2008. 
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As described in this preamble under the 
heading "Interaction of the Section 204(h) 
Notice Timing Rules with Plan Amend
ments that Have a Retroactive Effective 
Date," with respect to any section 204(h) 
amendment to a lump sum-based benefit 
formula (or any other amendment adopted 
pursuant to section 701 of PPA '06). the 
special rules under the proposed regula
tions relating to an amendment that ap
plies with respect to benefits accrued be
fore the applicable amendment date ap
ply to amendments adopted after Decem
ber 21, 2006 (the date on which Notice 
2007-6 was published). However. the spe
cial30-day liming rule for providing a sec
tion 204(h) notice applies to such amend
ments effective on or after December 21. 
2006, and not later than December 31, 
2008. With respect to the rule relating to 
adding contributing employers to the list 
of section 204(h) recipients, the cffective 
date is proposed to apply to section 204(h) 
amendments adopted in plan years begin
ning after December 31, 2007. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory as
sessment is not required. It also has been 
determined that section 553(b) of the Ad
ministrative Procedure Act (5 U .s.C. chap
ter 5) does not apply to this regulation. It 
is hereby certified that the collection of 
information in this regulation would not 
have a significant impact on a substantial 
number of small entities. This certifica
tion is based on the fact that this regulation 
only provides guidance on how to satisfy 
existing collection of information require
ments. Accordingly, a Regulatory Flexi
bility Analysis is not required. Pursuant 
to section 7805(f) of the Internal Revenue 
Code, this regulation has been submitted 
to the Chief Counsel for Advocacy of the 
Small Business Administration for com
ment on its impact on small business. 

Comments and Public Hearing 

Before these proposed regulations are 
adopted as final regulations. consideration 
will be given to any written (a signed origi
nal and eight (8) copies) or electronic com
ments that are submitted timely to the IRS. 
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The Treasury Department and IRS request 
comments on the clarity of the proposed 
rules and how they can be made easier to 
understand. All comments will be avail
able for public inspection and copying. 

A public hearing has been scheduled for 
July 10. 2008, beginning at 10 a.m. in 
the Auditorium. Internal Revenue Service, 
IIII Constitution Avenue. N.W., Wash
ington, DC. Due to building security pro
cedures, visitors must enter at the Consti
tution Avenue entrance. In addition, all 
visitors must present photo identification 
to enter the building. Because of access 
restrictions, visitors will not be admitted 
beyond the immediate entrance area more 
than 30 minutes before the hearing starts. 
For information about having your name 
placed on the building access list to attend 
the hearing, see the "FOR FURTHER IN
FORMATION CONTACT" section of this 
preamble. 

The rules of 26 CFR 601.60I(a)(3) ap
ply to the hearing. Persons who wish 
to present oral comments at the hearing 
must submit written or electronic com
ments by June 19, 2008 and an outline of 
the topics to be discussed and the amount 
of time to be devoted to each topic (a 
signed original and eight (8) copies) by 
June 20, 2008. A period of 10 minutes will 
be allotted to each person for making com
ments. An agenda showing the scheduling 
of the speakers will be prepared after the 
deadline for receiving outlines has passed. 
Copies of the agenda will be available free 
of charge at the hearing. 

Drafting Information 

The principal author of these regula
tions is Pamela R. Kinard, Office of Di
vision Counsel! Associate Chief Counsel 
(Tax Exempt and Government Entities). 
However, other personnel from the IRS 
and the Treasury Department participated 
in their development. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR parts 1 and 54 are 
proposed to be amended as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part 1 continues to read in part as fOllows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.411 (d)-3 is amended 

by revising the first sentence of paragraph 
(a)( I) to read as follows: 

§1.411(d)-3 Section 41/(d)(6) protecred 
benefits. 

(a) Protection of accrued benefits-(lJ 
General rule. Under section 41 I (d)(6)(A). 
a plan is not a qualified plan (and a trust 
forming a part of such plan is not a qual
ified trust) if a plan amendment decreases 
the accrued benefit of any plan participant. 
except as provided in section 412(d)(2) 
(section 412(c)(8) for plan years beginning 
before January 1, 2008), section 4281 of 
the Employee Retirement Income Security 
Act of 1974 as amended (ERISA), or other 
applicable law (see, for example, sections 
418D and 418E of the Internal Revenue 
Code, and section 1107 of the Pension Pro
tection Act of 2006, Public Law \09-280 
(120 Stat. 780, 1063». * * * 
* * * * * 
PART 54-PENSION EXCISE TAXES 

Par. 3. The authority citation for part 
54 continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Section 54.4980F-I also issued under 

26 U.S.C. 4980F and section 1107 of the 
Pension Protection Act of 2006, Public 
Law 109-780 (120 Stat. 780). * * * 

Par. 4. Section 54.4980F-I is amended 
by: 

1. Revising the second sentence of 
A-l(a). 

2. Redesignating A-8(d) as A-8(e) and 
adding new A-8(d). 

3. Revising the first sentence of 
A-9(a), A-9(b), and A-9(c), and revising 
A-9(d)(1). 

4. Adding A-9(f) and A-9(g). 
5. Revising the first sentence of 

A-lO(a). 
6. Revising A-ll (a)(l) and adding 

A-ll(a)(7). 
7. Adding A-18(a)(4) and A-18(a)(5). 
8. Revising A-18(b)( I) and adding 

(b)(3)(i), (b)(3)(ii), and (b)(3)(iii). 
These additions and revisions read as 

follows: 



§54.4980F-I Notice requirements 
for certain pension plan amendments 
significantly reducing the rate of future 
benefit accrual. 

* * * * * 
A-I. (a) Requirements of Internal Rev

enue Code section 4980F(e) and ERISA 
section 204(h). * * * The notice is re
quired to be provided to plan participants 
and alternate payees who are applicable 
individuals (as defined in Q&A-IO ofthis 
section), to certain employee organiza
tions, and to contributing employers (as 
described in Q&A-IO of this section). 

* * * * * 
A-8. * * * 
(d) Plan amendments reflecting a 

change in statutorily mandated minimum 
present value rules. If a defined benefit 
plan offers a distribution to which the 
minimum present value rules of section 
417(e)(3) apply (other than a payment to 
which section 411 (a)(l3 )(A) applies), and 
the plan is amended to reflect the changes 
to the applicable interest and mortality 
assumptions in section 417(e)(3) made by 
PPA '06 (and no change is made in the 
dates on which the payment will be made), 
no section 204(h) notice is required to be 
provided. 

* * * * * 
A-9. (a) 45-day general rule. Except as 

otherwise provided in this Q&A-9, section 
204(h) notice must be provided at least 45 
days before the effective date of any sec
tion 204(h) amendment. * * * 

(b) I5-day rule for small plans. Ex
cept for amendments described in para
graphs (d)(2) and (g) of this Q&A-9, sec
tion 204(h) notice must be provided at least 
15 days before the effective date of any 
section 204(h) amendment in the case of 
a small plan. * * * 

(c) I5-day rule for multiemployer 
plans. Except for amendments described 
in paragraphs (d)(2) and (g) of this 
Q&A-9, section 204(h) notice must be 
provided at least 15 days before the effec
tive date of any section 204(h) amendment 
in the case of a multiemployer plan. * * * 

(d) Special timing rule for business 
transactions-(1) I5-day rule for section 
204(h) amendment in connection with 
an acquisition or disposition. Except 
for amendments described in paragraphs 
(d)(2) and (g) of this Q&A-9, if a section 

204(h) amendment is adopted in connec
tion with an acquisition or disposition, 
section 204(h) notice must be provided at 
least 15 days before the effective date of 
the section 204(h) amendment. 

* * * * * 
(f) Special timing rule for certain plans 

maintained by commercial airlines. See 
section 402 of the Pension Protection Act 
of 2006, Public Law 109-780 (120 Stat. 
780) (PPA '06) for a special rule that ap
plies to certain plans maintained by an em
ployer that is a commercial passenger air
line or the principal business of which is 
providing catering services to a commer
cial passenger airline. Under this special 
rule, section 204(h) notice must be pro
vided at least 15 days before the effective 
date of the amendment. 

(g) Special timing rules relating to cer
tain section 41I( d)(6) plan amendments
(1) Plan amendments permitted to reduce 
prior accruals. This paragraph (g) gener
ally provides special rules with respect to 
a plan amendment that would not violate 
section 411(d)(6) even if the amendment 
applies with respect to benefits accrued be
fore the applicable amendment date. Thus, 
for example, this paragraph (g) applies to 
amendments that are permitted to be effec
tive retroactively under section 412(d)(2) 
(section 412(c)(8) for plan years beginning 
before January 1, 2008), 418D, or 418E 
of the Code, section 4281 of ERISA, or 
section 1107 of PPA '06. See, generally, 
§ 1.411 (d)-3(a)(l ). 

(2) General timing ruleforamendments 
to which this paragraph (g) applies. For 
an amendment to which this paragraph (g) 
applies, the amendment is effective on the 
first date on which the plan is operated as 
if the amendment were in effect. Thus, 
except as otherwise provided in this para
graph (g), a section 204(h) notice for an 
amendment to which paragraph (a) of this 
section applies that is adopted after the ef
fecti ve date of the amendment must be pro
vided, with respect to any applicable in
dividual, at least 45 days before (or such 
other date as may apply under paragraphs 
(b), (c), (d), or (f) of this Q&A-9) the date 
the amendment is effective. 

(3) Special rules for section 204(h) 
notices provided in connection with other 
disclosure requirements-(i) In general. 
Notwithstanding the requirements in this 
Q&A-9 and Q&A-ll of this section, 

if a plan provides one of the notices in 
paragraph (g)(3)(ii) of this Q&A-9 in ac
cordance with the applicable timing and 
content rules for such notice, the plan 
is treated as providing a section 204(h) 
notice with respect to a section 204(h) 
amendment and is treated as satisfying 
the timing rules of this Q&A-9 and the 
content rules of paragraphs (a)(3), (4), and 
(6) of Q&A-ll of this section. 

(ii) Notice requirements. The notices in 
this paragraph (g)(3)(ii) are -

(A) A notice required under any rev
enue ruling, notice, or other guidance 
published under the authority of the Com
missioner in the Internal Revenue Bulletin 
to affected parties in connection with a 
retroactive plan amendment described in 
section 412(d)(2) (section 412(c)(8) for 
plan years beginning before January 1, 
2008); 

(B) A notice required under section 
101(j) of ERISA if an amendment is 
adopted to comply with the benefit limi
tation requirements of section 206(g) of 
ERISA (section 436 of the Code); 

(C) A notice required under 4244A(b) 
of ERISA for an amendment that reduces 
or eliminates accrued benefits attributable 
to employer contributions with respect to a 
multi employer plan in reorganization; 

(D) A notice required under section 
4245(e) of ERISA, relating to the effects 
of the insolvency status for a multiem
pI oyer plan; and 

(E) A notice required under section 
4281 of ERISA for an amendment of a 
multiemployer plan reducing benefits pur
suant to section 4281 (c) of ERISA. 

(4) Delegation of authority to Commis
sioner. The Commissioner may provide 
special rules under section 4980F, in rev
enue rulings, notices, or other guidance 
published in the Internal Revenue Bulletin 
(see §601.601(d)(2)(ii)(b) ofthis chapter), 
that the Commissioner determines to be 
necessary or appropriate with respect to a 
section 204(h) amendment-

(i) that applies to benefits accrued be
fore the applicable amendment date but 
that does not violate section 411(d)(6) or 

(ii) for which there is a required notice 
with timing and content requirements sim
ilar to a section 204(h) notice. 

* * * * * 
A-lO. (a) In general. Section 204(h) 

notice must be provided to each applicable 
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individual, to each employee organization 
representing participants who are applica
ble individuals, and, for plan years begin
ning after December 31,2007, to each em
ployer that has an obligation to contribute 
(within the meaning of section 4212(a) of 
ERISA) to the plan. * * * 

* * * * * 
A-II. (a) Explanation of notice re

quirement-( I) In general. Section 204(h) 
notice must include sufficient information 
to allow applicable individuals to under
stand the effect of the plan amendment. In 
order to satisfy this rule, a plan administra
tor providing section 204(h) notice must 
generally satisfy paragraphs (a)(2), (3). 
(4), (5), and (6) of this Q&A-ll. See para
graph (a)(7) of this Q&A-II for a special 
rule relating to section 204(h) notices pro
vided in connection with a notice required 
under section 432(e)(8)(C). See paragraph 
(g)(3) of Q&A-9 of this section for special 
rules relating to section 204(h) notices 
provided in connection with certain other 
written notices. See also paragraph (g)(4) 
of Q&A-9 of this section for a delegation 
of authority to the Commissioner to pro
vide special rules. 

* * * * * 
(7) Information in section 204( h) no

tice provided in connection with a notice 
required under section 432(e)(8)(C). The 
information required in a notice under sec
tion 432(e)(8)(C) is treated as satisfying 
the content requirements of paragraphs 
(a)(3), (4), and (6) of this Q&A-l1 for a 
section 204(h) notice. 

* * * * * 
A-18. (a) * * * 
(4) Special effective date for certain 

section 204(h) amendments made by plans 
of commercial airlines. Section 402 of 
PPA '06 applies to section 204(h) amend
ments adopted in plan years ending after 
August 17, 2006. 

(5) Special effective date for rule re
lating to contributing employers. Section 
502 of PPA '06, which amended section 
4980F( e)( I ) of the Code, applies to section 
204(h) amendments adopted in plan years 
beginning after December 31, 2007. 

(b) Regulatory effective dllte-( I) Gen
eral effective date. Ex.cept as otherwise 
provided in this paragraph (b). section 
4980F and section 204(h) of ERISA, as 
amended by EGTRRA, apply to plan 

844 2008-1 C.B. 

amendments taking effect on or after June 
7,2001 (statutory effective date), which is 
the date of enactment of EGTRRA. 

* * * * * 
(3) E{fectil'e dates for Q&A-9(g)(/), 

Ig)(3), and (g)(4) and Q&A-ll(a)(7)-(i) 

General effective date. Except as pro
vided in Q&A-18(b)(3)(ii) or (b)(3)(iii) 
of this section, the rules in Q&A-9(g)( 1 ), 
(g)(3), and (g)(4) and Q&A-ll(a)(7) of 
this section apply to amendments that are 
effective on or after January I, 2008. 

(ii) Effective date for Q&A-9(g)(2). 

Ex.cept as provided in Q&A-IS(b)(3)(iii) 
of this section, the rules in Q&A-9(g)(2) 
of this section apply to amendments that 
are effective on or after July I, 200S. 

(iii) Special rules for section 204(h) 

amendments to applicable defined ben
efit plan. Notwithstanding paragraph 
(b )(3)(i) or (b )(3)(ii) of this Q&A-IS, with 
respect to any section 204(h) notice pro
vided in connection with a section 204(h) 
amendment to an applicable defined ben
efit plan within the meaning of section 
411(a)(13)(C)(i) to limit distributions as 
permitted under section 41l(a)(l3)(A) for 
distributions made after August 17, 2006, 
that is made pursuant to section 701 of 
PPA '06, the special rules in paragraphs 
(g)( I) and (2) of Q&A-9 of this section 
apply to amendments made effective 
after December 21, 2006. For such an 
amendment that is effective not later than 
December 31, 200S, section 204(h) notice 
does not fail to be timely if the notice is 
provided at least 30 days, rather than 45 
days, before the date that the amendment 
is first effective. 

* * * * * 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Regi,ter on ';larch 20. 
2008. 8:45 ".m .. "nd published in the issue of the Federal 
Regi,ter for March 21. 2008. 73 FR. 15101) 

Notice of Proposed 
Rulemaking 

Travel Expenses of State 
Legislators 

REG-119518-07 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains 
proposed regulations relating to travel 
expenses of state legislators while away 
from home. The regulations affect eligible 
state legislators who make the election 
under section 162(h) of the Internal Rev· 
enue Code (Code). The regulations are 
necessary to clarify the amount of travel 
expenses that may be deducted by a state 
legislator who makes the election under 
section 162(h). 

DATES: Written (paper or electronic) 
comments or a request for a public hearing 
must be received by June 30, 2008. 

ADDRESSES: Send submissions to 
CC:PA:LPD:PR (REG-I 195 18-07), room 
5203, Internal Revenue Service, POB 
7604, Ben Franklin Station, Washing
ton, DC 20044. Submissions may be 
hand delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-l 19518-07), 
Courier's Desk, Internal Revenue Ser
vice, IIII Constitution Avenue, NW, 
Washington, DC. Alternatively, tax
payers may submit comments elec
tronically via the Federal eRulemak
ing Portal at www.regulations.gov (IRS 
REG-l 19518-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed 
regulations, R. Matthew Kelley, (202) 
622-7900; concerning submission of 
comments or a request for a hearing, 
Kelly Banks, (202) 622-7180 (not toll-free 
numbers). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information contained 
in this notice of proposed rulemaking has 



been submitted to the Office of Manage
ment and Budget for review in accordance 
with the Paperwork Reduction Act of 1995 
(44 U.S.C. 3507(d)). Comments on the 
collection of information should be sent to 
the Office of Management and Budget, 
Attn: Desk Officer for the Department 
of the Treasury, Office of Information 
and Regulatory Affairs, Washington, DC 
20503, with copies to the Internal Rev
enue Service, Attn: IRS Reports Clear
ance Officer, SE:W:CAR:MP:T:T:SP, 
Washington, DC 20224. Comments on 
the collection of information should be 
received by May 30, 2008. Comments are 
specifically requested concerning: 

Whether the proposed collection of in
formation is necessary for the proper per
formance of the functions of the IRS, in
cluding whether the information will have 
practical utility; 

The accuracy of the estimated burden 
associated with the proposed collection of 
information; 

How the quality, utility, and clarity of 
the information to be collected may be en
hanced; 

How the burden of complying with the 
proposed collection of information may be 
minimized, including through the appli
cation of automated collection techniques 
or other forms of information technology; 
and 

Estimates of capital or start-up costs 
and costs of operation, maintenance, and 
purchase of services to provide informa
tion. 

The collection of information in these 
proposed regulations is in § 1.162-24(e). 
This collection of information will help the 
IRS determine if a taxpayer may make an 
election under section 162(h). The collec
tion of information is required to obtain a 
benefit. 

The estimated burden is 30 minutes. 
An agency may not conduct or sponsor, 

and a person is not required to respond to, a 
collection of information unless it displays 
a valid control number assigned by the Of
fice of Management and Budget. 

Books or records relating to a collection 
of information must be retained as long as 
their contents may become material in the 
administration of any internal revenue law. 
Generally, tax returns and return informa
tion are confidential, as required by section 
6103. 

Background 

This document contains proposed 
amendments to 26 CFR part 1 and 26 CFR 
part 301, relating to travel expenses of 
state legislators while away from home. 

Section 162(a)(2) provides that a tax
payer generally is allowed a deduction for 
ordinary and necessary expenses paid or 
incurred during the taxable year in carry
ing on a trade or business, including trav
eling expenses while away from home. 

Section 162(h) provides that an eligible 
individual who is a state legislator at any 
time during the taxable year may make an 
election under section 162(h) (an electing 
legislator). Under section 162(h)(4), the 
election is not available to any legislator 
whose place of residence within the leg
islative district represented by the legisla
tor is 50 or fewer miles from the state capi
tol building. 

As a result of making the election for 
a taxable year, under section 162(h)(l)(A) 
an electing legislator's place of residence 
within the district represented by the leg
islator is treated as the legislator's home. 
In addition, under section I 62(h)(1)(B) an 
electing legislator is deemed to have ex
pended for living expenses (in connection 
with the trade or business of being a legis
lator), on each legislative day of the elect
ing legislator, the greater of the amount 
generally allowable for the day (i) to em
ployees of the legislator'S state for per 
diem while away from home, to the ex
tent the amount does not exceed 110 per
cent of the amount described in (ii); or (ii) 
to employees of the executive branch of 
the Federal government for per diem while 
traveling away from home in the United 
States. Finally, under section 162(h)(I)(C) 
an electing legislator is deemed to be away 
from home in the pursuit of a trade or busi
ness on each legislative day. 

Section 162(h)(2) defines a legislative 
day for an electing legislator as any day on 
which (A) the legislature is in session (in
cluding any day in which the legislature is 
not in session for a period of 4 consecutive 
days or less), or (B) the legislature is not 
in session but the physical presence of the 
electing legislator is formally recorded at a 
meeting of a committee of the legislature. 

Section 301.9100-4T(a) of the Proce
dure and Administration Regulations pro
vides that a legislator makes the election 
under section 162(h) by attaching a state-

ment to the legislator's income tax return 
(or amended return) for the taxable year for 
which the election is effective. The state
ment must include the following informa
tion: (I) the taxpayer's name, address, and 
taxpayer identification number; (2) a state
ment that the taxpayer is making an elec
tion under section 162(h); and (3) informa
tion establishing that the taxpayer is enti
tled to make the election. A legislator must 
make the election by the due date for filing 
the return (including extensions). Under 
§301.9100-4T(g), a legislator may revoke 
an election only with the consent of the 
Commissioner. Consent is requested by 
filing an application with the service cen
ter where the election was filed. The ap
plication must include the following infor
mation: (I) the taxpayer's name, address, 
and taxpayer identification number; (2) a 
statement that the taxpayer is revoking an 
election under section 162(h) for a speci
fied year; and (3) a statement explaining 
why the taxpayer seeks to revoke the elec
tion. 

Rev. RuL 82-33, 1982-1 c.B. 28, 
(see §601.601(d)(2)(ii)(b» holds that (1) 
an electing legislator'S tax home for all 
legislative travel, including travel be
tween sessions, is the legislator'S place 
of residence within the legislative dis
trict represented by the legislator; (2) the 
tenn "living expenses" for purposes of 
section 162(h) includes expenses for lodg
ing, meals, laundry, and other incidental 
expenses but does not include expenses 
for travel fares, local transportation, or 
telephone calls; (3) a legislative day in
cludes the days of any period for which the 
legislature is not in session for 4 consec
utive days or less, without extension for 
Saturdays, Sundays, or holidays; (4) for 
purposes of section 162(h)(l)(B)(ii), the 
amount generally allowable to employees 
of the executive branch of the Federal 
government for per diem while traveling 
away from home in the United States is 
the per diem amount for the particular city 
in which the state capitol is located; and 
(5) any amount deductible by an electing 
legislator for deemed living expenses un
der section 162(h) is in addition to any 
other amount deductible under section 
162(a) for other expenses incurred while 
traveling away from home. 

An electing legislator'S deduction un
der section 162(h) for deemed living ex
penses is reduced by the amount of any 
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reimbursement received for the expenses 
that is not included in the legislator's gross 
mcome. 

Section 1.62-IT(e)(4) provides rules 
regarding the allocation between meals 
and lodging of unreimbursed expenses 
of state legislators. Section 274( n) pro
vides rules regarding the limitations on 
the amount allowable as a deduction for 
expenses for or allocable to meals. 

Explanation of Provisions 

The proposed regulations incorporate 
the holdings of Rev. Rul. 82-33, which 
will be obsoleted when the proposed regu
lations are issued as final regulations. The 
proposed regulations further provide that 
a taxpayer becomes a state legislator on 
the day the taxpayer is sworn into office 
and ceases to be a state legislator on the 
day following the day on which the tax
payer's term in office ends. The proposed 
regulations provide that the legislature of 
which an electing legislator is a member is 
in session when the members of the leg
islature are expected to attend and partic
ipate as an assembled body of the legisla
ture, whether or not the electing legislator 
actually attends. The proposed regulations 
also provide that a legislator's legislative 
days include a day on which the legisla
tor's attendance at a meeting of a commit
tee of the legislature is formally recorded. 
A committee of the legislature is defined 
as a group that consists solely of members 
of the legislature charged with conducting 
business of the legislature. The proposed 
regulations further provide that a legisla
tor's legislative days include any day that 
is not otherwise a legislative day if the leg
islator's attendance at a session of the leg
islature on that day is formally recorded. 
An example in the proposed regulations il
lustrates that if the members of the legisla
ture are not expected to attend and partic
ipate as an assembled body on a day, then 
the legislature is not in session on that day; 
however. that day is a legislative day for 
those members whose actual attendance on 
that day is formally recorded. 

The proposed regulations incorporate 
the current rules in §301.9100-H for mak
ing and revoking the election under sec
tion 162(h). The regulations propose to 
amend §301.9100-4T by removing these 
rules from that section. 
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Effectivel Applicability Date 

The regulations are proposed to apply to 
expenses deemed expended under section 
16.2(h) after the date the regulations are 
published as final regulations in the Fed
eral Register. 

Effect on Other Documents 

When the proposed regulations are 
published as final regulations, Rev. Rul. 
82-33 will be obsoleted. 

Special Analyses 

This notice of proposed rulemaking is 
not a significant regulatory action as de
fined in Executive Order 12866. There
fore, a regulatory assessment is not re
quired. It also has been determined that 
section 553(b) of the Administrative Pro
cedure Act (5 U.s.c. chapter 5) does not 
apply to these regulations and, because 
the regulations do not impose a collec
tion of information on small entities, the 
Regulatory Flexibility Act (5 U.S.C. chap
ter 6) does not apply. Pursuant to section 
7805(f) of the Code, this notice of pro
posed rulemaking will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
its impact on small business. 

Comments and Requests for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written (either a signed 
paper original with eight (8) copies or elec
tronic) comments that are submitted timely 
to the IRS. Comments are requested on 
the clarity of the proposed regulations and 
how they can be made easier to understand. 
All comments will be available for public 
inspection and copying. A public hearing 
may be scheduled if requested in writing 
by any person who timely submits written 
(including electronic) comments. If a pub
lic hearing is scheduled, notice of the date, 
time. and place for the public hearing will 
be published in the Federal Register. 

Drafting Information 

The principal author of these regula
tions is R. Matthew Kelley of the Office 
of Associate Chief Counsel (Income Tax 

and Accounting). However. other person. 
nel from the IRS and the Treasury Depan. 
ment participated in their development. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR parts I and 301 
are proposed to be amended as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part I is amended by adding an entry to 
read in part as follows: 

Authority: 26 U.S.C. 7805 * * * 
§ 1.162-24 also issued under 26 V.S.c. 

162(h). * * * 
Par. 2. Section 1.162-24 is added to 

read as follows: 

§ 1.162-24 Travel expenses of state 
legislators. 

(a) In general. For purposes of section 
162( a), in the case of any taxpayer who 
is a state legislator at any time during the 
taxable year and who makes an election 
under section I62(h) for the taxable year-

(1) The taxpayer's place of residence 
within the legislative district represented 
by the taxpayer is the taxpayer's home for 
that taxable year; 

(2) The taxpayer is deemed to have ex
pended for living expenses (in connection 
with the taxpayer's trade or business as 
a legislator) an amount equal to the sum 
of the amounts determined by multiplying 
each legislative day of the taxpayer during 
the taxable year by the greater of-

(i) The amount generally allowable 
with respect to that day to employees of 
the state of which the taxpayer is a legis
lator for per diem while away from home, 
to the extent the amount does not exceed 
110 percent of the amount described in 
paragraph (a)(2)(ii) of this section; or 

(ii) The Federal per diem with respect 
to that day for the taxpayer's state capital; 
and 

(3) The taxpayer is deemed to be away 
from home in the pursuit of a trade or busi
ness on each legislati ve day. 

(b) Legislative day. For purposes of 
section 162(h)( I) and this section, for any 
taxpayer who makes an election under sec
tion 162(h), a legislative day is any day 



on which the taxpayer is a state legislator 
and-

(I) The legislature is in session; 
(2) The legislature is not in session for 

a period that is not longer than 4 consecu
tive days, without extension for Saturdays, 
Sundays, or holidays; 

(3) The taxpayer's attendance at a meet
ing of a committee of the legislature is for
mally recorded; or 

(4) The taxpayer's attendance at any 
session of the legislature that only a limited 
number of members are expected to attend 
(such as a "pro forma" session), on any 
day not described in paragraph (b)( I) or 
(b )(2) of this section, is formally recorded. 

(c) Fifty mile rule. Section 162(h) and 
this section do not apply to any taxpayer 
who is a state legislator and whose place 
of residence within the legislative district 
represented by the taxpayer is 50 or fewer 
miles from the capitol building of the state. 
For purposes of this paragraph (c), the dis
tance between the taxpayer's place of res
idence within the legislative district rep
resented by the taxpayer and the capitol 
building of the state is the shortest of the 
more commonly traveled routes between 
the two points. 

(d) Definitions and special rules. The 
following definitions apply for purposes of 
section 162(h) and this section. 

(1) State legislator. A taxpayer be
comes a state legislator on the day the tax
payer is sworn into office and ceases to be 
a state legislator on the day following the 
day on which the taxpayer's term in office 
ends. 

(2) Living expenses. Living expenses 
include lodging, meals, and incidental ex
penses. Incidental expenses has the same 
meaning as in 41 CFR 300-3.1. 

(3) In session-(i) In general. For pur
poses of this section, the legislature of 
which a taxpayer is a member is in ses
sion on any day if, at any time during that 
day, the members of the legislature are ex
pected to attend and participate as an as
sembled body of the legislature. 

(ii) Examples. The following examples 
illustrate the rules of this paragraph (d)(3): 

Example I. B i; a member of the legislature of 
State X. On Day I, the State X legislature i; convened 
and the members of the legislature generally are ex
pected to attend and participate. On Day I, the State 
X legislature is in session within the meaning of para
graph (d)(3)(i) of this section. B does not attend the 
session of the State X legislature on Day 1. However, 

Day I is a legislative day for B for purposes of section 
I 62(h)(2)(A) and paragraph (b)(l) of this section. 

Example 2. C, D. and E are members of the leg
islature of State X. On Day 2, the State X legisla
ture is convened for a limited session in which not 
all members of the legislature are expected to attend 
and participate. C and D are the only members who 
are called to, and do, attend the limited session on 
Day 2, and their attendance at the session is formally 
recorded. E is not called and does not attend. Day 
2 is not a day described in paragraph (b)(2) of this 
section. On Day 2, the State X legislature is not in 
session within the meaning of paragraph (d)(3)(i) of 
this section. Day 2 is a legislative day as to C and 
D under section 162(h)(2)(B) and paragraph (b)(4) of 
this section. Day 2 is not a legislative day as to C and 
D under section I 62(h)(2)(A) and paragraph (b)(l) of 
this section. Day 2 is not a legislative day as to E 
under sections I 62(h)(2)(A) and (h)(2)(B) and para
graphs (b)( I ) and (b)( 4) of this section. 

(4) Committee of the legislature. A 
committee of the legislature is any group 
consisting solely of legislators charged 
with conducting business of the legis
lature. Committees of the legislature 
include, but are not limited to, committees 
to which the legislature refers bills for con
sideration, committees that the legislature 
has authorized to conduct inquiries into 
matters of public concern, and committees 
charged with the internal administration 
of the legislature. For purposes of this 
section, groups that are not considered 
committees of the legislature include, but 
are not limited to, groups that promote 
particular issues, raise campaign funds, 
or are caucuses of members of a political 
party. 

(5) Federal per diem. The Federal per 
diem for any city and day is the maximum 
amount allowable to employees of the ex
ecutive branch of the Federal government 
for living expenses while away from home 
in pursuit of a trade or business in that city 
on that day. See 5 U.S.C. 5702 and the reg
ulations under that section. 

(e) Election-( I) Time for makinf? elec
tion. A taxpayer's election under section 
162(h) must be made for each taxable year 
for which the election is to be in effect and 
must be made no later than the due date (in
cluding extensions) of the taxpayer's Fed
eral income tax return for the taxable year. 

(2) Manner of making election. A tax
payer makes an election under section 
162(h) by attaching a statement to the tax
payer's income tax return for the taxable 
year for which the election is made. The 
statement must include-

(i) The taxpayer's name, address, and 
taxpayer identification number; 

(ii) A statement that the taxpayer is 
making an election under section 162(h); 
and 

(iii) Information establishing that the 
taxpayer is a state legislator entitled to 
make the election, for example, a state
ment identifying the taxpayer's state and 
legislative district and representing that the 
taxpayer's place of residence in the legisla
tive district is not 50 or fewer miles from 
the state capitol building. 

(3) Revocation of election. An election 
under section 162(h) may be revoked only 
with the consent of the Commissioner. An 
application for consent to revoke an elec
tion must be signed by the taxpayer and 
filed with the submission processing cen
ter with which the election was filed, and 
must include-

(i) The taxpayer's name, address, and 
taxpayer identification number; 

(ii) A statement that the taxpayer is re
voking an election under section 162(h) for 
a specified year; and 

(iii) A statement explaining why the 
taxpayer seeks to revoke the election. 

(f) Effect of election on othenvise de
ductible expenses for travel away from 
home-{ I) Legislative days-(i) Living 
expenses. For any legislative day for 
which an election under section 162(h) 
and this section is in effect, the amount 
of an electing taxpayer's living expenses 
while away from home is the greater of 
the amount of the Ii ving expenses-

(A) Specified in paragraph (a)(2) of this 
section in connection with the trade or 
business of being a legislator; or 

(B) Otherwise allowable under section 
162(a)(2) in the pursuit of any other trade 
or business of the taxpayer. 

(ii) Other expenses. For any legislative 
day for which an election under section 
162(h) and this section is in effect, the 
amount of an electing taxpayer's expenses 
(other than living expenses) for travel 
away from home is the sum of the substan
tiated expenses, such as expenses for travel 
fares, telephone calls, and local transporta
tion, that are otherwise deductible under 
section 162(a)(2) in the pursuit of any 
trade or business of the taxpayer. 

(2) Non-legislative days. For any day 
that is not a legislative day, the amount 
of an electing taxpayer's expenses (includ
ing amounts for living expenses) for travel 
away from home is the sum of the sub
stantiated expenses that are otherwise de-
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ductible under section l62(a)(2) in the pur
suit of any trade or business of the tax
payer. 

(g) Cross references. See 
§1.62-IT(e)(4) for rules regarding al
location of unreimbursed expenses of 
state legislators and section 274(n) for 
limitations on the amount allowable as a 
deduction for expenses for or allocable to 
meals. 

(h) Effective/lJpplicability date. This 
section applies to expenses deemed ex
pended under section l62(h) after the date 
these regulations are published as final 
regulations in the Federal Register. 

Part 30I-PROCEDURE AND 
ADMINISTRATION 

Par. 3. The authority citation for part 
30 I continues to read as follows: 

Authority: 26 u.s.c. 7805 * * * 

§301.9100-4T [Amended] 

Par. 4. Section 301.9100--4T is 
amended by removing from the table in 
paragraph (a)( I) the language relating to 
section 127(a) of the Economic Recovery 
Tax Act of 1981 and removing paragraph 
(a)(2)(iv). 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on March 28. 
2008. 8:45 a.m .. and published in the issue of the Federal 
Register for March 31. 2008. 73 FR. 16797) 

Notice of Proposed 
Rulemaking by 
Cross-Reference to 
Temporary Regulations 

Classification of Certain 
Foreign Entities 

REG-143468-07 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary regula
tions. 

SUMMARY: In this issue of the Bulletin, 
the IRS and the Treasury Department are 
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issuing temporary and final regulations 
(T.D. 9388) relating to certain business 
entities included on the list of foreign busi
ness entities that are always classified as 
corporations for Federal tax purposes. The 
regulations are needed to make the Fed
eral tax classification of Bulgarian public 
limited liability companies consistent with 
the Federal tax classification of public lim
ited liability companies organized in other 
countries of the European Economic Area. 
They will affect persons owning an interest 
in a Bulgarian aktsionerno druzhestvo on 
or after January 1, 2007. The text of the 
temporary regulations also serves as the 
text of these proposed regulations. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by June 19,2008. 

ADDRESSES: Send submissions to 
CC:PA:LPD:PR (REG-143468-07), room 
5203, Internal Revenue Service, PO Box 
7604, Ben Franklin Station, Washing
ton, DC 20044. Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-l 43468-07), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, NW, 
Washington, DC 20224, or sent elec
tronically via the Federal eRulemak
ing Portal at www.regulations.gov (IRS 
REG-143468-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed 
regulations, S. James Hawes, (202) 
622-3860; concerning submissions of 
comments, Kelly Banks, (202) 622-7180 
(not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background and Explanation of 
Provisions 

Temporary regulations in this issue of 
the Bulletin amend and revise 26 CFR part 
301 relating to section 7701 of the Inter
nal Revenue Code. The temporary regu
lations add certain business entities to the 
list of foreign business entities that are al
ways classified as corporations for Federal 
tax purposes. The preamble to the tempo
rary regulations explains both the tempo
rary regulations and these proposed regu
lations. 

Special Analyses 

It has been determined that this notice 
of proposed rule making is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regUlatory as
sessment is not required. It has been deter
mined that section 553(b) of the Adminis
trative Procedure Act (5 U.S.C. ChapterS) 
does not apply to this regulation. Because 
the regulation does not impose a collection 
of information on small entities, the Reg
ulatory Flexibility Act (5 U.S.c. Chapter 
6) does not apply, either. Pursuant to sec
tion 7 805( f) of the Internal Revenue Code 
this regulation has been submitted to th~ 
Chief Counsel for Advocacy of the SmaIl 
Business Administration for comment on 
its impact. 

Comments and Request for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written (a signed origi
nal and eight (8) copies) or electronic com
ments that are submitted timely to the In
ternal Revenue Service (IRS). The IRS 
and the Treasury Department request com· 
ments on the clarity of the proposed rules 
and how they can be made easier to un
derstand. All comments will be available 
for public inspection and copying. A pub· 
lic hearing will be scheduled if requested 
in writing by any person that timely sub· 
mits written comments. If a public hearing 
is scheduled, notice of the date, time, and 
place for the public hearing will be pub· 
lished in the Federal Register. 

Proposed Effective Date 

The regulations proposed in this docu
ment would be applicable for entities ex
isting on or after March 21,2008. 

Drafting Information 

The principal author of these proposed 
regulations is S. James Hawes of the Of· 
fice of Associate Chief Counsel (Interna
tional); however, other personnel from the 
IRS and the Treasury Department partici
pated in their development. 

* * * * * 



Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 301 is pro
posed to be amended as follows: 

PART 301-PROCEDURE AND 
ADMINISTRATION 

Paragraph I. The authority citation for 
part 301 continues to read in part as fol
lows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 301.7701-2 is amended 

by revising paragraphs (b )(8)(vi) and 
(e)(7) to read as follows: 

§301.7701-2 Business entities; 
definitions. 

* * * * * 
(b) * * * 
(8) * * * 
(vi) [The text of the proposed amend

ment to §301.7701-2(b)(8)(vi) is the same 
as the text of §301.7701-2T(b)(8)(vi) pub
lished elsewhere in this issue of the Bul
letin.] 

* * * * * 
(e) * * * 
(7) [The text of the proposed amend

ment to §301.7701-2(e)(7) is the same as 
the text of §301.7701-2T(e)(7) published 
elsewhere in this issue of the Bulletin.] 

Linda E. Stiff, 
Deputy Commissiuner fur 
Services and Enforcement. 

(Filed by the Office of the Federal Register on March 20. 
2008, 8:45 a.m., and published in the issue of the Federal 
Register for March 21, 2008, 73 F.R. 15107) 

Automatic Contribution 
Arrangements; Hearing 

Announcement 2008-34 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of public hearing on pro
posed rulemaking. 

SUMMARY: This document provides 
notice of public hearing on a notice of 
proposed rulemaking (REG-I 3 3 300-07, 
2007~9 I.R.B. 1140) under sections 
401(k), 401(m), 402(c), 411(a), 414(w), 

and 4979(f) of the Internal Revenue Code 
relating to automatic contribution arrange
ments. These proposed regulations will 
affect administrators of, employers main
taining, participants in, and beneficiaries 
of eligible plans that include an automatic 
contribution arrangement under section 
401 (k)(13), 401(m)(12), or 414(w). 

DATES: The public hearing is being held 
on Monday, May 19,2008. at 10 a.m. The 
IRS must receive outlines of the topics to 
be discussed at the hearing by Monday. 
April 28. 2008. 

ADDRESSES: The public hearing is being 
held in the auditorium, Internal Revenue 
Building. 1111 Constitution Avenue. NW, 
Washington, DC. Send submissions to: 
CC:PA:LPD:PR (REG-I 33300-07),.room 
5203, Internal Revenue Service, P.O. Box 
7604, Ben Franklin Station, Washing
ton, DC 20044. Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-133300-07), 
Courier's Desk, Internal Revenue Service, 
1111 Constitution Avenue, NW, Wash
ington, DC. Alternatively, taxpayers may 
submit electronic outlines of oral com
ments via the Federal eRulemaking Portal 
at http://www.regulations.gov. 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed 
regulations, R. Lisa Mojiri-Azad, 
Dana Barry or William D. Gibbs at (202) 
622-6060; concerning submissions of 
comments, the hearing, and/or to be 
placed on the building access list to 
attend the hearing, Richard A. Hurst at 
Richard.A.Hurst@irscounsel.treas.gov or 
(202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 
The subject of the public hearing is 
the notice of proposed rulemaking 
(REG-I 33300-07) that was published 
in the Federal Register on Thursday, 
November 8, 2007 (72 FR 63144). 

Persons, who wish to present oral com
ments at the hearing that submitted writ
ten comments, must submit an outline of 
the topics to be discussed and the amount 
of time to be devoted to each topic (signed 
original and eight (8) copies) by April 28, 
2008. 

A period of 10 minutes is allotted to 
each person for presenting oral comments. 

After the deadline for receiving out
lines has passed, the IRS will prepare an 
agenda containing the schedule of speak
ers. Copies of the agenda will be made 
availahle, free of charge, at the hearing or 
in the Freedom of Information Reading 
Room (FOIA RR) (Room 1621) which 
is located at the 11th and Pennsylvania 
Avenue, NW entrance, 1111 Constitution 
Avenue, NW, Washington, DC. 

Because of access restrictions, the IRS 
will not admit visitors beyond the imme
diate entrance area more than 30 minutes 
before the hearing starts. For informa
tion about having your name placed on the 
building access list to attend the hearing, 
see the FOR FURTHER INFORMATION 
CONTACT section of this document. 

LaNita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration). 

(hied by the Office of the Federal Register on March 27. 
2008, 8:45 a.m., and published in the issue of the Federal 
Register for March 28, 2008, 73 F.R. 16610) 

Abandonment of Stock or 
Other Securities; Correction 

Announcement 2008-35 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations; Correction. 

SUMMARY: This document contains a 
correction to final regulations (T.D. 9386, 
2008-16 I.R.B. 788) that were published 
in the Federal Register on Wednesday, 
March 12,2008 (73 FR 13124) concern
ing the availability and character of a loss 
deduction under section 165 of the In
ternal Revenue Code for losses sustained 
from abandoned stock or other securities. 
These regulations clarify the tax treatment 
of losses from abandoned securities, and 
affect any taxpayer claiming a deduction 
for a loss from abandoned securities. 

DATES: The correction is effective March 
25,2008. 

FOR FURTHER INFORMATION 
CONTACT: Sean M. Dwyer at (202) 
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622-5020 or Peter C. Meisel at (202) 
622-7750 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

The final regulations (T.D. 9386) that 
are the subject of the correction are under 
section 165 of the Internal Revenue Code. 

Need for Correction 

As published, final regulations (T.D. 
9386) contain an error that may prove to 
be misleading and are in need of clarifica
tion. 

Correction of Publication 

Accordingly, the publication ofthe final 
regulations (T.D. 9386), which were the 
subject of FR Doc. E8-4862, is corrected 
as follows: 

On page 13124, column 2, in the 
preamble, under the paragraph heading 
"Background", the language "A statement 
in the preamble to the proposed regula
tions requires clarification. The preamble 
described section 165(g)(3) as providing 
an exception from capital loss treatment 
for certain worthless securities in a domes
tic corporation affiliated with the taxpayer. 
Section 165(g)(3) provides an exception 
from capital loss treatment for a taxpayer 
that is a domestic corporation that owns 
certain worthless securities of a domestic 
or foreign corporation affiliated with the 
taxpayer. See §1.l65-5(d)(I) of the In
come Tax Regulations." is inserted as a 
second paragraph. 

LaNita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration). 

I Filed by the Ollice of the Federal Register on March 24. 
2008. 8:45 a.m .. and published in the issue of the Federal 
Regl\ter for March 25. 2008. 73 FR. 15668) 

Foundations Status of Certain 
Organizations 

Announcement 2008-37 

The following organizations have failed 
to establish or have been unable to main-
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tain their status as public charities or as op
erating foundations. Accordingly, grantors 
and contributors may not, after this date, 
rely on previous rulings or designations 
in the Cumulative List of Organizations 
(Publication 78), or on the presumption 
arising from the filing of notices under sec
tion 508(b) of the Code. This listing does 
not indicate that the organizations have lost 
their status as organizations described in 
section 501(c)(3), eligible to receive de

ductible contributions. 
Former Public Charities. The follow

ing organizations (which have been treated 
as organizations that are not private foun
dations described in section 509(a) of the 
Code) are now classified as private foun
dations: 

Aboutsmilesworld, Ltd., 
East Setauket, NY 

Applied Inventions, Miami, FL 
Art of Music Project, Inc., 

Sturgeon Bay, WI 
Baltimore Family Resources, Inc., 

Timonium, MD 
Bethel Foundation & Subsidiaries, Inc., 

Vidalia, LA 
Betty Harris Homes, Inc., Philadelphia, PA 
Camp Fund-to-Brush, Inc., 

Pembroke Pines, FL 
Center of Tomorrows Future, Inc., 

Heuvelton, NY 
Charitable Association for Relief and 

Education International, Matthews, NC 
Cherokee County YMCA, 

Jacksonville, FL 
Chinatown Learning Center, 

Philadelphia, PA 
Connecticut Maritime Foundation, Inc., 

Stonington, CT 
Empowerment Through Exposure, 

Annandale, VA 
Esperanza Para la Familia, Inc., 

Stafford, TX 
Family Enrichment Resource Center, Inc., 

Eureka, MO 
FHC Gosnold Grove Corporation, 

Falmouth, MA 
Freedom House One, Peoria, IL 
Freeman Housing Human Services, Inc., 

Brooklyn, NY 
Fremont Economic Adjustment 

Corporation, St. Anthony, ID 
Friends of Paraguay Foundation, Inc., 

Stratford, CT 
Full Circle Empowerment Center, 

Chattanooga, TN 

Gifts Help to Heal, Birmingham, AL 
Great Urban Commission, Inc., 

Corona, NY 
Home Sweets Home, Inc .• 

Los Angeles, CA 

Hunterbrook Ridge at Fieldhome, Inc., 
Yorktown Heights, NY 

Johnnies Care, Inc., Warren, AR 
Lamb Down Ministries. 

Greenwell Springs, LA 
Lasallian Association of Miguel Schools, 

Washington. DC 
Light for the Nations, Inc .• 

Gardnerville, NV 
Mack East Community Center. Detroit, MI 
Manjula Arts and Theatre. Inc .. 

San Jose, CA 
Metro Family Services & Resources, Inc., 

Buford, GA 
Moore House, Inc., Baltimore, MD 
New Hopewell Community Outreach, 

Inc., Bernice. LA 
One Family at a Time / Love Academy, 

Incorporated, Milwaukee, WI 
Ont Art, Pomona, CA 
Order Sons of Italy in America Housing 

Corp., Bellmore, NY 
Pathways to Family Communication, Inc., 

Fayetteville, NC 
Pine Foundation, Inc., Lone Tree, CO 
Poteet Community Commodity, 

Poteet, TX 
Project Star, Inc., Apopka, FL 
Praise & Worship Outreach for the Poor, 

Sawyerville, AL 
Pyramid Health Network, Montclair, NJ 
Quality Tech Employment Services, Inc., 

Brooklyn, NY 
Riverflow, Inc., Gary. IN 
Seek Ye First the Kingdom of God 

Ministries, American Canyon, CA 
Society of Non Profit Public Relations, 

Taylorsville, NC 
Spirit of Religious Charity, Inc., 

Gastonia, NC 
Stallions of Honor, Inc., Riverside, CA 
Synergy Project, Richmond, VA 
Three Suns, Cutbank, MT 
True Fellowship Community 

Development, Inc., Detroit, MI 
Turentine Twins Quarter Horse Ranch, 

Inc., Indianapolis, IN 
United Enterprises Development 

Corporation, Kansas City, MO 
Universal Housing Development 

Corporation, St. Louis, MO 
Unlimited Goals Foundation, Tenino, WA 
Veritas Dei, Silver Spring, MD 



Walter Adams Community Development 
Corporation, Bronx, NY 

Youth and Family Impact, Inc., 
Columbus, OH 

Youth for a Violence Free Community, 
Carson, CA 

If an organization listed above submits 
information that warrants the renewal of 
its classification as a public charity or as 
a private operating foundation, the Inter
nal Revenue Service will issue a ruling or 
determination letter with the revised clas
sification as to foundation status. Grantors 
and contributors may thereafter rely upon 
such ruling or determination letter as pro
vided in section 1.509(a)-7 of the Income 
Tax Regulations. It is not the practice of 
the Service to announce such revised clas
sification of foundation status in the Inter
nal Revenue Bulletin. 

Simplification of Entity 
Classification Rules; 
Correction 

Announcement 2008-38 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Correcting amendment. 

SUMMARY: This document contains a 
correction to final regulations (T.O. 8697, 
1997-1 C.B. 215) that were published 
in the Federal Register on Wednesday, 
December 18, 1996 (61 FR 66584). The 
final regulations classify certain business 
organizations under an elective regime. 

DATES: This correction is effective April 
4, 2008, and is applicable on January 1, 
1997. 

FOR FURTHER INFORMATION 
CONTACT: Stephen J. Hawes, (202) 
622-3860 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The final regulations (T.O. 8697) that 
is the subject of this correction is under 
section 7701 of the Internal Revenue Code. 

Need for Correction 

As published, T.O. 8697 contains an er
ror that may prove to be misleading and is 
in need of clarification. 

* * * * * 

Correction of Publication 

Accordingly, 26 CFR part 301 is cor
rected by making the following correcting 
amendment: 

PART 30t-PROCEDURE AND 
ADMINISTATION 

Paragraph 1. The authority citation for 
part 301 continues to read in part as fol
lows: 

Authority: 26 USC 7805 * * * 
Par. 2. Section 301.7701-2(b)(8)(i) 

is amended by revising the entry for 
"Romania. Societe pe Actiuni" to read as 
follows: 

§301.7701-2 Business entities; 
definitions. 

* * * * * 
(b) * * * 
(8) * * * (i) * * * 
Romania, Societate pe Actiuni 

* * * * * 
Cynthia E. Grigsby, 

Senior Federal Register Liaison Officer. 
Publications and Regulations Branch, 

Legal Processing Division, 
Associate Chief Counsel 

(Procedure and Administration). 

(Filed by the Office uf the Federal Register on April 3, 2008, 
8:45 a.m., and published in the issue of the Federal Register 
for April 4. Z008, 73 FR. 18442) 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 42.-Low-lncome 
Housing Credit 

The adjusted applicable federal short-term. mid

tenn. and long-term rates Jre set forth for the month 

of May :WOS. See Rev. Rul. 2008-24. page 861. 

Section 62.-Adjusted 
Gross Income Defined 

26 CFR 1.62-2: Reimbursements and other expense 

allowance arrangements. 

A revenue ruling addresses which party is subject 

to the section 274(n) limitation when a trucking com

pany leases truck driver~ from a leasing company and 

the leasing company reimburses the dnvers for meal 

and incidental expenses they incur in the course of 

perfomling services. See Rev. Rul. 2008-23. page 

852. 

Section 274.-Disallowance 
of Certain Entertainment, 
etc., Expenses 
26 CFR 1.274-2: Disallowance of deductions for 
certain expenses for entertainment. amusement. 
recreation. or travel. 
(A/so §§ 62. /62-2.) 

Employee leasing arrangements. 
This ruling addresses which party is sub
ject to the Code section 274(n) limitation 
when a trucking company leases truck 
drivers from a leasing company and the 
leasing company reimburses the drivers 
for meal and incidental expenses they in
cur in the course of performing services. 

Rev. Rul. 2008-23 

ISSUE 

If a Client leases employees from 
a Leasing Company. and the Leasing 
Company reimburses the employees for 
meal and incidental expenses (M&IE) 
they incur in the course of performing 
services, which party's deduction for re
imbursement of the M&IE is subject to the 
limitation under § 274(n) of the Internal 
Revenue Code'? 

FACTS 

Leasing Company and Client. who are 
unrelated parties. enter into a written em-
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ployee leasing contract under which Leas
ing Company leases drivers to Client to 
haul products in exchange for Client's pe
riodic payments to Leasing Company. The 
employee leasing contract provides that 
Leasing Company will calculate Client's 
periodic payments to cover Leasing Com
pany's expenditures (wages due to drivers, 
payments of the M&IE to drivers under 
a reimbursement arrangement between 
Leasing Company and the drivers, and 
other expenses) plus a profit. 

Each driver (Driver) performs services 
as an employee in the trucking indus
try. Driver incurs M&IE while traveling 
overnight away from home in connection 
with Driver's employment. In addition 
to receiving wages, Driver receives a 
separately stated reimbursement at the 
M&IE rate from Leasing Company. All 
the reimbursements paid to Driver are 
paid under a "reimbursement or other ex
pense allowance arrangement," within the 
meaning of § 274(e)(3), between Leasing 
Company and Driver. 

Neither Leasing Company nor Client 
deducts the M&IE amounts as compen
sation on its originally filed income tax 
return, nor does either treat the M&IE 
amounts as wages for purposes of with
holding under Chapter 24. The employee 
leasing contract does not address which 
party reimburses the drivers' M&IE for 
purposes of applying the § 274(n) limita
tion. In each situation described below, 
either Leasing Company or Client may 
be the Driver's employer under the usual 
common law rules applicable to determin
ing the employer-employee relationship. 
See § 3I.3l21(d)-1 of the Employment 
Tax Regulations. 

Situation 1. Driver adequately accounts 
to Leasing Company for the M&IE to 
satisfy the substantiation requirements of 
§ 274(d) pursuant to an annually updated 
revenue procedure, Rev. Proc. 2007-63, 
2007-42 I.R.B. 809 (or any successor). 
After calculating Driver's wages and any 
M&IE payments that may be due, Leasing 
Company sends Client a billing invoice 
for a periodic payment due. The invoice 
is for a lump-sum and does not itemize 
for the amount of any M&IE reimburse
ment. Client pays Leasing Company the 

lump-sum periodic payment. Uponreceiv. 
ing Client's periodic payment, Leasing 
Company pays both Driver's wages and 
M&IE reimbursement. 

Situation 2. Driver adequately accounts 
to Leasing Company for the M&IE to 
satisfy the substantiation requirements of 
§ 274(d) pursuant to Rev. Proc. 2007-63 
(or any successor). After Driver accounts 
to Leasing Company for M&IE, Leasing 
Company calculates Driver's wages and 
any M&IE payments that may be due. 
Leasing Company sends Client a billing 
invoice for a periodic payment due. The 
invoice is for a lump-sum and does nol 
itemize for the amount of any M&IE reim
bursement. Client pays Leasing Company 
the lump-sum periodic payment. Upon 
receiving Client's periodic payment, Leas
ing Company pays both Driver's wages 
and M&IE reimbursement. Immediately 
after Leasing Company pays Driver, Leas
ing Company sends Client a statement 
indicating the amount paid to Driver as a 
reimbursement of Driver's M&IE. Leasing 
Company also accounts for that amount 
by delivering to Client a copy of all of the 
substantiation that Driver had originally 
submitted to Leasing Company. Client 
accepts the substantiation submitted by 
Leasing Company and acknowledges that 
the portion of its periodic payment equal to 
the amount that Leasing Company paid to 
reimburse Driver's M&IE is paid under a 
reimbursement arrangement with Leasing 
Company and is subject to the § 274(n) 
limitation. 

Situation 3. Driver is paid an allowance 
at the applicable M&IE rate by Leasing 
Company, but substantiates the expenses 
to Client. Client then immediately deliv
ers to Leasing Company a copy of all of 
the information that Driver had originally 
submitted to Client to substantiate Driver's 
expenses, and Client informs Driver that 
it has done so. Leasing Company accepts 
the substantiation. Driver adequately ac
counts for the M&IE to satisfy the substan
tiation requirements of § 274(d) pursuant 
to Rev. Proc. 2007-63 (or any successor). 

After receiving Driver's substantiation, 
Leasing Company calculates Driver's 
wages and any M&IE reimbursements 
that may be due. Leasing Company sends 



Client a billing invoice for a periodic pay
ment due. The invoice is for a lump-sum 
and does not itemize for the amount of 
any M&IE reimbursement. Client pays 
Leasing Company the lump-sum periodic 
payment. Upon receiving Client's periodic 
payment, Leasing Company pays both 
Driver's wages and M&IE reimbursement. 
Immediately after Leasing Company pays 
Driver, Leasing Company sends Client 
a statement indicating the amount paid 
to Driver as a reimbursement of Driver's 
M&IE. Leasing Company also accounts 
to Client by referring to the substantiation 
Client had received from Driver and had 
submitted (via a copy) to Leasing Com
pany. Client accepts the substantiation 
submitted by Leasing Company and ac
knowledges that the portion of its periodic 
payment equal to the amount that Leas
ing Company paid to reimburse Driver's 
M&IE is paid under a reimbursement ar
rangement with Leasing Company and is 
subject to the § 274(n) limitation. 

LAW 

Section 162(a)(2) allows a deduction 
for all the ordinary and necessary expenses 
paid or incurred during the taxable year in 
carrying on any trade or business, includ
ing traveling expenses (such as M&IE) 
while away from home in the pursuit of a 
trade or business. 

In general, § 27 4( d)(1) provides that 
no deduction is allowed under § 162 to a 
taxpayer for traveling expenses (including 
M&IE) unless the taxpayer substanti
ates the expenses. If the taxpayer is an 
employee and is reimbursed for M&IE 
by a payor (whether the employer, the 
employer's agent, or a third party), the 
employee satisfies § 274(d) by account
ing to the payor with adequate records 
substantiating the amount of the expense, 
the time and place of the expense, and 
the business purpose of the expense. Sec
tion 1.274-5(f)(4)(i) (last sentence) and 
(f)(4)(iii) of the Income Tax Regulations. 
With some exceptions, an employee who 
adequately accounts for the M&IE is 
not again required to substantiate the ex
penses. Section 1.274-5T(f)(5) of the 
temporary Income Tax Regulations. If 
the payor and employee use the annually 
updated revenue procedure to substantiate 
the expenses, the M&IE amount (to the 
extent reimbursed and substantiated) is 

treated as an expense for food or beverages 
and is subject to § 274(n). See section 6.0S 
of Rev. Proc. 2007-63. If the taxpayer is 
an independent contractor and receives a 
payment for M&IE under a reimbursement 
or other expense allowance arrangement 
from a client, § 274(d) requires that the in
dependent contractor account to the client 
with adequate records, or other sufficient 
evidence corroborating the independent 
contractor's own statement, substantiat
ing the amount of the expense, the time 
and place of the expense, and the busi
ness purpose of the expense. Section 
1.274-ST(h)(3). Unlike an employee, 
however, an independent contractor must 
maintain a copy of the records, or other 
sufficient evidence, to substantiate the ex
penses. Section 274(d); § 1.274-ST(h)(2). 

Section 274(n)(1) generally limits the 
amount allowed as a deduction for any 
expense for food or beverages to 50 per
cent of the expense, although § 274(n)(3) 
generally imposes a lesser limitation on 
deductions for truck drivers' expenses. 
However, § 274(n)(2) excepts expenses 
described in § 274(e)(3) from the limita
tion imposed by § 274(n)(1). 

Section 274(e)(3) expenses are those 
paid or incurred by a taxpayer in con
nection with the performance of services 
for another person (whether or not that 
other person is the taxpayer's employer) 
under a reimbursement or other expense 
allowance arrangement with that other per
son. If the payment is made to an em
ployee, the § 274(e)(3)(A) exception ap
plies to the employee only to the extent the 
employer does not report the payment as 
compensation to the employee on the em
ployer's originally filed income tax return 
and as wages to the employee for purposes 
of withholding under Chapter 24. Sec
tion 1.274-2(f)(2)(iv)(b). If the payment 
is made to an independent contractor, the 
§ 274(e)(3)(B) exception applies to the in
dependent contractor to the extent the in
dependent contractor accounts for the ex
penses to the payor in a manner satisfying 
§ 274(d). Section 1.274-2(f)(2)(iv)(c). 

For purposes of § 274(e)(3), a 
"reimbursement or other expense al
lowance arrangement" includes, but is 
not limited to, an "accountable plan" 
as that term is defined for purposes of 
§ 62(c). See § 1.62-2(c)(l). Since 1963, 
§ 1.274-2(f)(2)(iv)(a) has provided that 
the term "reimbursement or other expense 

allowance arrangement" in ~ 274(e)(3) 
has the same meaning it has "in section 
62(2)(A), but without regard to whether 

the taxpayer is the employee of a person 
for whom services are performed." T.D. 
6659, 1963-2 e.B. 113. The subsequent 
addition of § 62(c) in 19RR and its ac
companying regulations did not change 
the meaning of "reimbursement or other 
expense allowance arrangement" for pur
poses of § 274(e)(3). Thus, the application 
of § 274(e)(3) does not require the exis
tence of an accountable plan within the 
meaning of § 62(c) and the regulations 
under that section. 

Section 274(n)( I) limits certain de
ductions allowable under § 162. If an 
employee or independent contractor incurs 
M&IE in connection with the performance 
of services for another person and is not re
imbursed, § 274(n) limits any § 162(a)(2) 
deduction claimed by the employee or 
independent contractor. If an employee 
accounts for the expenses under § 274(d) 
to the payor, is reimbursed under a re
imbursement or other expense allowance 
arrangement, and the payment is not 
treated both as additional compensation 
and as wages for income tax withholding 
purposes, then under § 274(e)(3)(A), the 
employee is not subject to § 274(n). See 
§ 274(n)(2)(A) and § 1.274-2(f)(2)(iv)(a). 
The party initially making the reim
bursement ("initial payor") bears the 
expenses, and § 274(n) limits that 
party's § 162(a)(2) deduction, unless 
that party also satisfies § 274(e)(3)(B). 
Sections 1.274-2(f)(2)(iv)(b) and 
1.274-S(f)(4)(iii). If the initial payor, 
in connection with its performance of 
services for a third party, is reimbursed 
under a reimbursement or other expense 
allowance arrangement with the third 
party, and the initial payor accounts 
to the third party in the same manner 
that the employee accounted for the ex
penses to the initial payor, then the initial 
payor satisfies § 274(e)(3)(B). Section 
1.274-2(f)(2)(iv)(c)(l). In that case, 
the third party bears the expenses, and 
§ 274(n) limits the § 1 62(a)(2) deduction 

that the third party claims for those ex
penses. 

In Transport Labor Contract/Leasing, 
Inc. v. Commissioner, 461 F.3d 1030 (8th 

Cir. 2006), rev' g 123 T.e. 154 (2004) 
(TLC), the question was the application 
of § 274(n) for taxable years ending in 
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1993 through 1996 to an employee leasing 
arrangement that provided for the pay
ment to employees of per diem allowances 
for M&IE. The Court of Appeals for the 
Eighth Circuit found that the trucking 
company clients, not the leasing company 
rTLC). actually bore the per diem expenses 
under the reimbursement arrangement be
tween the parties. The appellate court held 
that TLC qualified for the exception in 
* 274le)(3)(B) and. therefore. that TLCs 
* 162(a)(2) deduction for the per diem 

expenses was not limited by * 274(n). 
The appellate court reversed the Tax 

Court, which had held that * 274(n) lim
ited TLCs 9 162(a)(2) deduction because 
TLC was the drivers' common law em
ployer. Under the Tax Court's analysis, 
the * 274(n) limitation necessarily applies 
to the employees' common law employer. 
Compare Beech Trucking Co. v. Commis

sioner, 118 I.e. 428, 443 (2002) (relying 
on common law employer factor and iden
tity of party ultimately bearing the expense 
to determine incidence of § 274(n) limita
tion). The appellate court opined that the 
Tax Court had erroneously failed to exam
ine whether TLC qualified for the excep
tion in * 274(e)r3)(B). 

In TLC, the Court of Appeals for the 
Eighth Circuit determined that TLCs 
* 162 deduction ultimately was not lim
ited by * 274(n) because TLC was not 
the party that ultimately bore the per diem 

expenses. The appellate court concluded 
that status as a common law employer is 
not dispositive in the § 274(n) analysis, 
but did not explicitly reject that status as 
a relevant factor. The Internal Revenue 
Service acquiesces in the result in TLC and 
agrees with the appellate COUIt's opinion 
that the * 274(n) limitation should apply to 
the party that ultimately hears the fier diem 
expen~es. However, the Internal Revenue 
Servin: does not agree with the opinion to 
the extent that it could be read to imply 
that status as a commDn law employer is 
relevant to the * 274(n) analysis. 

ANALYS[S 

[n each situation below, Driver is an 
employee who incurs M&IE in connec
tion \\ ith the performance of services for 
another person, recei\'es a reimbursement 
at the 1\1& IE rate. and accounts for the 
reimbursement under a "reimbursement 
or other expense allowance arrangement" 
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within the meaning of § 274(e)(3). Nei
ther Leasing Company nor Client deducts 
the M&IE amounts as compensation paid 
to Driver on its originally filed income 
tax return, nor treats the M&IE amounts 
as wages paid to Driver for purposes of 
withholding under Chapter 24. Therefore, 
under 9 274(e)(3)(A). Driver is not subject 

to * 274(n). 
Siruarioll 1. Leasing Company, as 

payor of the substantiated M&IE reim
bursement to Driver. must determine if its 
deduction of the expenses under § 162(a) 
is subject to the § 274(n) limitation. Al
though Leasing Company pays the M&IE 
of each driver in connection with its per
formance of services for Client, Leasing 
Company has provided Client only an 
invoice for a lump-sum periodic pay
ment due. Therefore, Leasing Company 
does not satisfy § 274(e)(3)(8) because it 
has not accounted to Client in a manner 
satisfying § 274( d) and does not have a re
imbursement or other expense allowance 
arrangement with Client. Under these 
circumstances, Leasing Company bears 
the expense of the M&IE, and § 274(n) 
limits Leasing Company's § 162(a)(2) 
deduction for the M&IE, regardless of 
whether Leasing Company or Client is 
Driver's employer under the usual com
mon law rules. Even if Leasing Com
pany had provided an itemized invoice 
to Client designating a portion of the pe
riodic payment as a reimbursement of 
Driver's M&IE, Leasing Company still 
does not satisfy * 274(e)(3)(B) because it 
has not accounted to Client in a manner 
satisfying * 274( d) and does not have a re
imbursement or other expense allowance 
arrangement with Client. 

Siruation 2. Leasing Company, as 
payor of the substantiated M&IE reim
bursement to Driver, must determine if its 
deduction of the expenses under § 162(a) is 
subject to the § 274(n) limitation. Leasing 
Company has the information Driver orig
inally submitted to account for Driver's 
M&IE. Immediately after Leasing Com
pany pays Driver, Leasing Company sends 
Client a statement indicating the amount 
paid to Driver that was a reimbursement 
of Driver's M&IE. Leasing Company also 
accounts to Client by delivering to Client 
a copy of the substantiation that Driver 
had originally provided to Leasing Com
pany. Client accepts the substantiation 
submitted by Leasing Company and ac-

know ledges that the portion of its periodic 
payment equal to the amount that Leas. 
ing Company paid to reimburse Driver's 
M&IE is paid under a reimbursement ar. 
rangement and is suhject to the § 274(n) 
limitation. Leasing Company meets the 
requirements of § 274(e)(3)(B) because 
( I) under the employee leasing contract 
and as indicated by their course of dealing. 
Leasing Company can prove that it has 
established a reimbursement or other ex. 
pense allowance arrangement with Client 
within the meaning of § 274(e)(3), and (2) 
Leasing Company accounts to Client by 
deli vering a copy of the substantiation that 
Driver had provided to Leasing Company 
(i.e., in a manner satisfying § 274(d»). 
Therefore, Leasing Company is not sub
ject to § 274(n), Client bears the expense 
of the M&IE, and § 274(n) limits Client's 
§ 162(a)(2) deduction for the M&IE, reo 
gardless of whether Leasing Company 
or Client is Driver's employer under the 
usual common law rules. 

Situation 3. Leasing Company has a 
copy of the information Driver originally 
submitted to Client to account for Driver's 
M&IE. Leasing Company. as payor of 
the substantiated M&IE reimbursement to 
Driver, must determine if its deduction of 
the expenses under § 162(a) is subject to 
the § 274(n) limitation. Immediately after 
Leasing Company pays Driver, Leasing 
Company sends Client a statement indio 
cating the amount paid to Driver that was 
a reimbursement of Driver's M&IE. Leas· 
ing Company also accounts to Client by 
referring to the substantiation Client had 
received from Driver and had submitted 
(via a copy) to Leasing Company. Client 
accepts the substantiation submitted by 
Leasing Company, and acknowledges that 
the portion of its periodic payment equal 
to the amount that Leasing Company paid 
to reimburse Driver's M&IE is paid un· 
der a reimbursement arrangement and is 
subject to the § 274(n) limitation. Leas
ing Company meets the requirements of 
§ 274(e)(3)(B) because (I) under the em
ployee leasing contract and as indicated by 
their course of dealing, Leasing Company 
can prove that it has established a reim
bursement or other expense allowance ar
rangement with Client within the meaning 
of § 274(e)(3), and (2) Leasing Company 
accounts to Client by referring to the sub
stantiation that Driver originally submitted 
to Client (i.e., in a manner satisfying 



§ 274(d». Therefore, Leasing Company 
is not subject to § 274(n), Client bears 
the expense of the M&IE, and § 274(n) 
limits Client's § 162(a)(2) deduction for 
the M&IE, regardless of whether Leasing 
Company or Client is Driver's employer 
under the usual common law rules. 

HOLDINGS 

(1) In Situation 1, Leasing Company's 
deduction for reimbursement of the M&IE 
to Driver is subject to the § 274(n) limita

tion. 
(2) In Situation 2, Client's deduction 

for reimbursement of the M&IE to Leasing 
Company is subject to the § 274(n) limita

tion. 
(3) In Situation 3, Client's deduction 

for reimbursement of the M&IE to Leasing 
Company is subject to the § 274(n) limita
tion. 

DRAFTING INFORMATION 

The principal author of this revenue 
ruling is Jeffrey T. Rodrick of the Office 
of Associate Chief Counsel (Income Tax 
& Accounting). For further information 
regarding this revenue ruling, contact 
Mr. Rodrick at (202) 622--4930 (not a 
toll-free call). 

Section 280G.-Golden 
Parachute Payments 

Federal short-tenn, mid-term, and long-term rates 

are set forth for the month of May 2008. See Rev. 
Rul. 2008-24, page 861. 

Section 382.-Limitation 
on Net Operating Loss 
Carryforwards and Certain 
Built-In Losses Following 
Ownership Change 

The adjusted applicable federal long-term rate is 
set forth for the month of May 20()lI. See Rev. Rul. 
2008-24, page 861. 

Section 412.-Minimum 
Funding Standards 

The adjusted applicable federal short-term. mid

tenn, and long-term rates are set forth for the month 

of May 2008. See Rev. Rul. 2008-24, page 861. 

Section 467.-Certain 
Payments for the Use of 
Property or Services 

The adjusted applicable federal short-term. mid
term, and long-term rates are set forth for the month 
of May 2008. See Rev. Rul. 2008-24, page 861. 

Section 468.-Special 
Rules for Mining and Solid 
Waste Reclamation and 
Closing Costs 

The adjusted applicable federal short-term, mid
term, and long-term rates are set forth for the month 

of May 2008. See Rev. Rul. 2008-24, page 861. 

Section 482.-Allocation 
of Income and Deductions 
Among Taxpayers 

Federal short-term. mid-term. and long-term rates 
are set forth for the month of May 2008. See Rev. 
Rul. 2008-24. page 861. 

Section 483.-lnterest on 
Certain Deferred Payments 

The adjusted applicable federal short-tenn, mid
tenn, and long-tenn rates are set forth for the month 
of May 2008. See Rev. Rul. 2008-24. page 861. 

Section SOI.-Exemption 
From Tax on Corporations, 
Certain Trusts, etc. 
26 CFR I.5011 c)( 3)-1: Organizations organized and 
operated for religious, charitable, scientific. testing 
for public safety, literary, or educational purposes, or 
for the prevention of cruelty to children or unimals. 

T.D.9390 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 53 

Standards for Recognition 
of Tax-Exempt Status if 
Private Benefit Exists or if 
an Applicable Tax-Exempt 
Organization Has Engaged in 
Excess Benefit Transaction(s) 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains fi
nal regulations that clarify the substan
tive requirements for tax exemption under 
section 501 (c)(3) of the Internal Revenue 
Code (Code). This document also contains 
provisions that clarify the relationship be
tween the substantive requirements for tax 
exemption under section 501(c)(3) and the 
imposition of section 4958 excise taxes on 
excess benefit transactions. These regula
tions affect organizations described in sec
tion 501(c)(3) of the Code and organiza
tions applying for exemption as organiza
tions described in section 50l(c)(3) of the 
Code. 

DATES: Effective Date: These regulations 
are effective March 28, 2008. 

FOR FURTHER INFORMATION 
CONTACT: GaIina Kolomietz, (202) 
622-7971 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

On September 9, 2005, a notice of 
proposed rulemaking (REG-111257-05, 
2005-2 C.B. 759) clarifying the sub
stantive requirements for tax exemption 
under section 50 l( c )(3) of the Code, and 
the relationship between the substantive 
requirements for tax exemption under 
section 50 I (c )(3) and the imposition of 
section 4958 excise taxes was published in 
the Federal Register (70 FR 53599). The 
IRS received several written comments 
responding to this notice. After consider
ation of all comments received, the pro
posed regulations under sections 50 I (c )(3) 
and 4958 are revised and published in final 
form. The major areas of comments and 
revisions are discussed in the following 
preamble. See §601.601(d)(2)(ii)(b». 

Explanation and Summary of 
Comments 

Private Benefit 

The proposed regulations added several 
examples to illustrate the requirement in 
§1.501(c)(3)-I(d)(l)(ii) that an organiza
tion serve a public rather than a private 
interest. The purpose of the examples is 
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to illustrate that prohibited private bene
fit may involve non-economic benefits as 
well as economic benefits and that prohib
ited private benefit may arise regardless of 
whether payments made to private inter
ests are reasonable or excessive. 

One comment suggested that. rather 
than add three isolated examples on pri
vate benefit to the regulations. the IRS 
consider a broader revision of the regula
tions under section 50 I (c)( 3) to provide a 
more detailed discussion of the underlying 
principles of the private benefit doctrine. 
In particular. this comment suggested that 
the regulations address the relative quan
tity of pri vate benefit that could preclude 
exemption. The IRS and the Treasury 
Department are not revising the existing 
regulations under section 501(c)(3) at this 
time. The new examples in the proposed 
regulations clarify the principles of the 
private benefit doctrine under current law. 
In ~1.501(c)(3)-I(d)(I)(iiil. Example 1 

illustrates that private benefit may in
volve non-economic benefits. Example 2 
illustrates that private benefit is inconsis
tent with tax-exempt status under section 
501(c)(l) ifit is substantial and not merely 
incidental to the accomplishment of the 
organization's exempt purposes. Example 
3 illustrates that private benefit may exist 
even though the transaction is at fair mar
ket value. Moreover, these examples are 
intended to illustrate the principle that pri
vate benefit remains an independent basis 
for revocation even if it does not involve 
economic benefit or raise fair market value 
issues. Accordingly, these examples are 
adopted in final form without revision. 

Rel'Ocatio/l Sta/ldards 

The proposed regulations provided 
guidance on certain factors that the IRS 
will consider in determining whether an 
applicable tax-exempt organization de
scribed in section 501(c)(3) that engages 
in one or more excess benefit transac
tions continues to be described in section 
50!( c)( 3). The comments recei ved in 
response to the proposed regulations are 
discussed below. O\'erall, the commen
taton, reacted favorably to the factors set 
forth in the proposed regulations. The fac
tors described in the proposed regulations 
are finaliled without major re\'i,ions. The 
application of the factor, is refined by the 
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addition of a new example to the final 
regulations. 

a. Intemction with determination of 

existence of excess benefit transactioll 

Two comments suggested that the final 
regulations clarify the interaction between 
the determination of the organization's tax
exempt status and the determination of the 
eXistence of an excess benefit transaction. 
One of these comments specifically re
quested that the final regulations state that 
the IRS will not take any action to re
move an organization'S tax exemption on 
excess benefit transaction grounds while 
the IRS's determination of the existence of 
an excess benefit transaction is itself being 
contested in court. The final regulations do 
not adopt this comment. The determina
tion of an organization'S tax-exempt status 
and the determination of the existence of 
an excess benefit transaction are separate 
determinations, involving distinct parties, 
different legal elements, and separate pro
cesses, even though they may relate to the 
same facts. 

b. Clarification of terms 

Two comments voiced the need to clar
ify the terms "significant" and "de min
imis" as they are used in the proposed 
regulations. One of these comments sug
gested adding an example of a safe harbor 
based on specific amounts the IRS would 
consider clearly insignificant, perhaps as 
a percentage of overall expenditures. Be
cause the determination of whether an ac
tivity or an amount is "significant" or "de 
minimis" depends on the facts and circum
stances, the final regulations do not adopt 
this comment. 

One comment suggested adding exam
ples combining potential de minimis val
ues with other abating or negative factors 
and/or examples containing values that are 
not de miminis. The final regulations con
tain a new example that illustrates the ap
plication of the revocation factors to an 
excess benefit transaction that is neither 
significant in comparison to the size and 
scope of the organization's exempt activi
ties nor de minimis. 

One comment requested clarification of 
the term "repeated" as used in Example 3 
of § 1.501(c)(3)-I(g) of the proposed reg
ulations. The term was used in that ex
ample to correspond to the third factor 

in the proposed regulations. which looked 
to "whether the organization has been in. 
volved in repeated excess benefit transac. 
tions." In response to this comment, the 
third factor of the proposed regulations is 
revised to substitute the term "multiple" 
for the word "repeated." The term "multi. 
pie" refers to both (I) repeated instances of 
the same (or substantially similar) excess 
benefit transaction, regardless of whether 
the transaction involves the same or dif. 
ferent persons; and (2) the presence of 
more than one excess benefit transaction, 
regardless of whether the transactions are 
the same or substantially similar and reo 
gardless of whether they involve the same 
or different persons. 

Another comment requested guidance 
regarding when the IRS would consider 
the presence of a single excess benefit 
transaction to jeopardize an organization's 
tax-exempt status. Because such a deter· 
mination would depend on the facts and 
circumstances, the final regulations do not 
adopt the comment. 

c. Due diligence and safeguards 

One comment requested that evidence 
that an organization's board of directors 
conducted appropriate due diligence or 
followed certain safeguards in connec· 
tion with the excess benefit transaction 
be treated as a factor weighing in favor 
of continuing to recognize exemption. 
The IRS and the Treasury Department 
agree that the organization'S reliance on 
objectively reasonable internal controls 
and procedures, such as the procedures for 
establishing a rebuttable presumption of 
reasonableness, in approving a transaction 
that is later determined to be an excess 
benefit transaction, should be treated as 
a factor weighing in favor of continuing 
to recognize exemption. Accordingly. the 
fourth factor under the proposed regula· 
tions is revised to make clear that imple
mentation by an organization of safeguards 
that are reasonably calculated to prevent 
excess benefit transactions will be treated 
as a factor weighing in favor of continu
ing to recognize exemption regardless of 
whether such safeguards are implemented 
in direct response to the excess bene
fit transaction(s) at issue or as a general 
matter of corporate governance or fiscal 
management. Thus, an organization may 
be treated as having implemented safe-



guards reasonably calculated to prevent 
ex.ceSS benefit transactions even though 
the organization is contesting the exis
tence of the excess benefit transaction(s) 
at issue. An example is added to illus
trate how implementation of safeguards, 
including preexisting safeguards, will be 
taken into account in determining whether 
to continue to recognize an organization's 
tax-exempt status. 

One comment suggested that an organ
ization's good faith attempt to establish 
a rebuttable presumption of reasonable
ness within the meaning of §53.4958-6 
be treated as a factor weighing in favor 
of continuing to recognize exemption. 
Another comment suggested that a good 
faith attempt by an organization's board 
of directors to determine fair market value 
be treated as a factor precluding revoca
tion even if the IRS disagrees with the 
board's fair market value analysis. The 
fourth factor, as revised in these final reg
ulations, takes into account whether the 
organization has implemented safeguards 
that are reasonably calculated to prevent 
ex.cess benefit transactions. This factor 
takes safeguards into account, regardless 
of whether they were implemented before 
or after an excess benefit transaction oc
curred. The comments raise the question 
of how this factor will apply where steps 
have been taken to avoid an excess benefit 
transaction, but nonetheless have failed 
to prevent the excess benefit transaction. 
The weight afforded to this particular cir
cumstance will depend upon the specific 
facts and circumstances. 

d. Requests for additional examples 

Two comments suggested adding to the 
proposed regulations an example specifi
cally addressing reasonable compensation. 
In response to these comments, the new ex
ample added by these final regulations ad
dresses reasonable compensation. 

One comment suggested that the regu
lations include examples involving health 
care organizations. The IRS and the Trea
sury Department note that the application 
of sections 50l(c)(3) and 4958 to health 
care organizations is not unique. The 
examples in these regulations, although 
not specifically involving health care 
organizations, apply to health care organi
zations in the same manner as they apply 

to other organizations described in section 
501(c)(3). 

One comment criticized the examples 
in the proposed regulations as too "black
and-white" and suggested that the regula
tions be supplemented with examples that 
discuss less clear facts. Specifically, this 
comment requested guidance on situations 
involving more than de minimis amounts 
in which an applicable tax-exempt organ
ization does not seek correction from the 
disqualified person involved. The new ex
ample added by these final regulations il
lustrates that, in some situations, even in 
the absence of correction of non-de min
imis excess benefit transactions, an organ
ization may retain its tax-exempt status if 
the other factors, in combination, warrant 
continued exemption. Under the fifth fac
tor, the IRS will take into account the or
ganization's good faith with respect to cor
rection. Accordingly, the reasons behind 
the organization'S failure to seek correc
tion will be examined. 

One comment suggested adding an ex
ample that would illustrate what factors, in 
addition to post-audit correction, would be 
sufficient to avoid revocation. The exam
ple that has been added illustrates a case 
where factors other than correction support 
continued exemption. The IRS and the 
Treasury Department may consider publi
cation of future guidance on the applica
tion of the factors based on other specific 
fact patterns that the IRS encounters in the 
course of tax administration. 

One comment requested adding an ex
ample discussing the effect of "automatic 
excess benefit transactions" that are not 
de minimis on the organization's tax-ex
empt status. The term "automatic excess 
benefit transaction" refers to a transaction 
in which a disqualified person provides 
services to an organization and receives 
economic benefits from the organization 
that are not substantiated, contempora
neously and in writing, as compensation 
within the meaning of *53.4958--4(c). Af
ter the enactment of the Pension Protection 
Act of 2006, Public Law 109-280 (120 
Stat. 780 (2006»), the term "automatic ex
cess benefit transaction" also refers to any 
grant, loan, compensation or other similar 
payment from a donor advised fund to 
a donor or donor advisor with respect to 
such fund and from a supporting organi
zation to any of its disqualified persons. 
See section 4958(c)(2) and (3). Although 

not in the context of an automatic excess 
benefit transaction, the new example in 
the final regulations involves an excess 
benefit transaction that is not de minimis. 

e. Removal of disqualified person 

One comment suggested that the reg
ulations address whether and under what 
circumstances removal of a disqualified 
person may be necessary to avoid revo
cation. The new example added by these 
final regulations illustrates that removal 
of a disqualified person is not a neces
sary condition for continued exemption. 
In the example, the organization imple
mented safeguards designed to prevent fu
ture excess benefit transactions involving 
the same disqualified persons. 

f. Best practices 

One comment described specific ac
tions that boards of applicable tax-exempt 
organizations should be required to take 
to improve governance and to prevent 
excess benefit transactions at their orga
nizations. This comment was not adopted 
because the purpose of these regulations 
is to set forth an analytical framework for 
determining whether to revoke tax -exempt 
status if an organization engages in one or 
more excess benefit transactions. 

Special Analyses 

It has been determined that this regu
lation is not a significant regulatory ac
tion as defined in Executive Order 12866. 
Therefore, a regulatory assessment is not 
required. It also has been determined that 
section 553(b) of the Administrative Pro
cedure Act (5 U.S.C. chapter 5) does not 
apply to this regulation, and because this 
regulation does not impose a collection of 
information on small entities, the Regula
tory Flexibility Act (5 U.S.c. chapter 6) 
does not apply. Pursuant to section 7805(f) 
of the Code, the notice of proposed rule
making preceding this regulation was sub
mitted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on its impact on small business. 

Drafting Information 

The principal authors of these reg
ulations are Galina Kolomietz and 
Phyllis Haney, Office of Division 
Counsell Associate Chief Counsel (Tax 
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Exempt and Government Entities). 
However, other personnel from the IRS 
and the Treasury Department participated 
in their development. 

* * * * * 

Amendments to the Regulations 

Accordingly. 26 CFR parts I and 53 are 
amended as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part I continues to read, in part, as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.50 I (c)(3 )-1 is revised 

by: 
I. Redesignating paragraph (d)(l )(iii) 

as paragraph (d)(l )(iv) and adding a new 
paragraph (d)(1 )(iii). 

2. Redesignating paragraph (f) as para
graph (g) and adding a new paragraph (f). 

The additions read as follows: 

§1.50J(c)(3)-1 Organizations organized 
and operated for religious, charitable, 
scientific, testing for public safety, 
literary, or educational purposes. or for 
the prevention of cruelty to children or 
animals. 

* * * * * 
(d) * * * 
(I) * * * 
(iii) Examples. The following exam

ples illustrate the requirement of paragraph 
(d)(l)(ii) of this section that an organiza
tion serve a public rather than a private in
terest: 

Erample l. (i) 0 is an educational organization 
the purpose of which is to study history and immi
gration. O's educational activities include sponsor
ing lectures and publishing a journal. The focus of 
O's historical studies is the genealogy of one fam
ily. tracing the descent of its present members. 0 ac
tively solicits for membership only individuals who 
are members of that one family. O's research is di
rected toward publishing a history of that family that 
will document the pedigrees of family members. A 
major objective of O's research is to identify and lo
cate living descendants of that family to enable those 
descendants to become acquainted with each other. 

(ii) O's educational activities primarily serve the 
private interests of members of a single family rather 
than a public inrerest. Therefore. 0 is operated for the 
benefit of private interests in violation of the restric
tion on private henefit in paragraph (d)lj )Iii) of this 
section. Based on these facts and circumstances. 0 
is not operated exclusively for exempt purposes and. 
therefore. is not described in section 501(c)(3). 

Example 7. (i) 0 is an art museum. O"S prin
cipal activity is exhibiting art created by a group of 
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unknown but promising local artists. O's activity. in

cluding organized tours of its art collection. promotes 

the arts. 0 is governed by a board of trustees un

related to the artists whose work 0 exhibits. All of 

the art exhihited is offered for sale at prices set by 

the artist. Each artist whose work is exhibited has 

a consignment arrangement with O. Under this ar

rangement. when art is sold. the museum retains 10 

percent of the selling price to cover the costs of oper

ating the museum and gives the artist 90 percent. 

(ii) The artists in this situation directly benefit 

from the exhibition and sale of their art. As a result. 
the principal activity of 0 serves the private interests 

of these artists. Because 0 gives 90 percent of the 

proceeds from its sale activity to the individual artists. 
the direct benefits to the artists are substantial and O's 

provision of these henefits to the artists is more than 
incidental to its other purposes and activities. This 

arrangement causes 0 to be operated for the benefit 

of private interests in violation of the restriction on 
private benefit in paragraph (d)(l)(ii) of this section. 
Based on these facts and circumstances. 0 is not oper

ated exclusively for exempt purposes and. therefore. 
IS not described in section 501(c)(3). 

Example 3. (i) 0 is an educational organization 
the purpose of which is to train individuals in a pro

gram developed by P. O's president. The program is 
of interest to academics and professionals. represen
tatives of whom serve on an advisory panel to O. All 
of the rights to the program are owned by Company 
K. a for-profit corporation owned by P. Prior to the 

existence of O. the teaching of the program was con
ducted by Company K. 0 licenses. from Company K. 
the right to conduct seminars and lectures on the pro
gram and to use the name of the program as part ofO's 
name. in exchange for specified royalty payments. 
Under the license agreement. Company K provides 0 
with the services of trainers and with course materials 
on the program. 0 may develop and copyright new 
course materials on the program but all such materials 
must be assigned to Company K without considera
tion if and when the license agreement is terminated. 
Company K sets the tuition for the seminars and lec
tures on the program conducted by O. 0 has agreed 
not to become involved in any activity resembling the 
program or its implementation for 2 years after the 
termination of O's license agreement. 

(ii) O's sole activity is conducting seminars and 
lectures on the program. This arrangement causes 0 

to be operated for the benefit of P and Company K in 
violation of the restriction on private benefit in para
graph (d)( I )(ii) of this section. regardless of whether 
the royalty payments from 0 to Company K for the 
right 10 teach the program are reasonable. Based on 
these facts and circumstances. 0 is not operated ex
clusively for exempt purpose.s and. therefore. is not 
described in section SOI(cj(3). 

* * * * * 
(f) Interaction with section 4958-(1) 

Application process. An organization that 
applies for recognition of exemption un
der section 501 (a) as an organization de
scribed in section 50l(c)(3) must establish 
its eligibility under this section. The Com
missioner may deny an application for ex
emption for failure to establish any of sec
tion 501(c)(3)'s requirements for exemp-

tion. Section 4958 does not apply to trans. 
actions with an organization that has failed 
to establish that it satisfies all of the re
quirements for exemption under section 
50I(c)(3). See §53.4958-2. 

(2) Substantive requirements for tX

emption still apply to applicable tax-ex

empt organizations described in secrion 

50J(c)(3)-(i) In general. Regardless of 
whether a particular transaction is subject 
to excise taxes under section 4958, the sub
stantive requirements for tax exemption 
under section 501(c)(3) still apply to an 
applicable tax -exempt organization (as de
fined in section 4958(e) and §53,4958-2) 
described in section 501(c)(3) whose 
disqualified persons or organization man
agers are subject to excise taxes under sec
tion 4958. Accordingly, an organization 
will no longer meet the requirements for 
tax-exempt status under section 501(c)(3) 
if the organization fails to satisfy the re
quirements of paragraph (b), (c) or (d) of 
this section. See §53,4958-8(a). 

(ii) Determination of whether revoca
tion of tax-exempt status is appropriate 
when section 4958 excise taxes also ap
ply. In determining whether to continue 
to recognize the tax-exempt status of an 
applicable tax-exempt organization (as de
fined in section 4958(e) and §53,4958-2) 
described in section 501 (c )(3) that engages 
in one or more excess benefit transac
tions (as defined in section 4958(c) and 
§53.4958-4) that violate the prohibition 
on inurement under section 501 (c)(3), the 
Commissioner will consider all relevant 
facts and circumstances, including, but not 
limited to, the following-

(A) The size and scope of the organi
zation's regular and ongoing activities that 
further exempt purposes before and after 
the excess benefit transaction or transac
tions occurred; 

(B) The size and scope of the excess 
benefit transaction or transactions (collec
tively, if more than one) in relation to the 
size and scope of the organization's regular 
and ongoing acti vities that further exempt 
purposes; 

(C) Whether the organization has been 
involved in multiple excess benefit trans
actions with one or more persons; 

(D) Whether the organization has im· 
plemented safeguards that are reasonably 
calculated to prevent excess benefit tranS
actions; and 



(E) Whether the excess benefit transac
tion has been corrected (within the mean
ing of section 4958(f)(6) and §53.4958-7), 
or the organization has made good faith ef
forts to seek correction from the disquali
fied person(s) who benefited from the ex
cess benefit transaction. 

(iii) All factors will be considered in 
combination with each other. Depending 
on the particular situation, the Commis
sioner may assign greater or lesser weight 
to some factors than to others. The factors 
listed in paragraphs (f)(2)(ii)(D) and (E) 
of this section will weigh more heavily in 
favor of continuing to recognize exemp
tion where the organization discovers the 
excess benefit transaction or transactions 
and takes action before the Commissioner 
discovers the excess benefit transaction 
or transactions. Further, with respect to 
the factor listed in paragraph (f)(2)(ii)(E) 
of this section, correction after the excess 
benefit transaction or transactions are dis
covered by the Commissioner, by itself, is 
never a sufficient basis for continuing to 
recognize exemption. 

(iv) Examples. The following exam
ples illustrate the principles of paragraph 
(O(2)(ii) of this section. For purposes of 
each example, assume that 0 is an appli
cable tax-exempt organization (as defined 
in section 4958(e) and §53.4958-2) de
scribed in section 501(c)(3). The examples 
read as follows: 

Example J. (i) 0 was created as a museum for 
the purpose of exhibiting art to the general public. In 
Years I and 2. 0 engages in fundraising and in se
lecting, leasing, and preparing an appropriate facility 
for a museum. In Year 3, a new board of trustees is 
elected. All of the new trustees are local art dealers. 
Beginning in Year 3 and continuing to the present, 0 
uses a substantial portion of its revenues to purchase 
art solely from its trustees at prices that exceed fair 
market value. 0 exhibits and offers for sale all of 
the art it purchases. O's Form 1023, "Application for 
Recognition of Exemption Under Section 50 J ( c)( 3) of 
the Internal Revenue Code," did not disclose the pos
sibility that 0 would purchase art from its trustees. 

(ii) O's purchases of art from its trustees at 
more than fair market value constitute excess ben
efit transactions between an applicable tax-exempt 
organization and disqualified persons under section 
4958. Therefore, these transactions are subject to 
the applicable excise taxes provided in that section. 
In addition, O's purchases of art from its trustees at 
more than fair market value violate the proscription 
against inurement under section 501(c)(3) and para
graph (c)(2) of this section. 

(iii) The application of the factors in paragraph 
(t)(2)(ii) of this section to these facts is as follows. 
Beginning in Year 3, 0 does not engage primarily 
in regular and ongoing activities that further exempt 

purposes because a substantial portion of O's activ
ities consists of purchasing art from its trustees and 
dealing in such art in a manner similar to a commer
cial art gallery. The size and scope of the excess bene
fit transactions collectively are significant in relation 
to the size and scope of any of O's ongoing activities 
that further exempt purposes. 0 has been involved 
in multiple excess benefit transactions, namely, pur
chases of art from its trustees at more than fair mar
ket value. 0 has not implemented safeguards that 
are reasonably calculated to prevent such improper 
purchases in the future. The excess benefit transac
tions have not been corrected, nor has 0 made good 
faith efforts to seek correction from the disqualified 
persons who benefited from the excess benefit trans
actions (the trustees). The trustees continue to con
trol O's Board. Based on the application of the fac
tors to these facts, 0 is no longer described in section 
501(c)(3) effective in Year 3. 

Example 2. (i) The facts are the same as in Ex
ample 1, except that in Year 4, O's entire board of 
trustees resigns, and 0 no longer offers all exhibited 
art for sale. The former board is replaced with mem
bers of the community who are not in the business of 
buying or selling art and who have skills and expe
rience running charitable and educational programs 
and institutions. 0 promptly discontinues the prac
tice of purchasing art from current or former trustees, 
adopts a written conflicts of interest policy, adopts 
written art valuation guidelines, hires legal counsel 
to recover the excess amounts 0 had paid its former 
trustees, and implements a new program of activities 
to further the public's appreciation of the arts. 

(ii) O's purchases of art from its former trustees 
at more than fair market value constitute excess ben
efit transactions between an applicable tax-exempt 
organization and disqualified persons under section 
4958. Therefore, these transactions are subject to 
the applicable excise taxes provided in that section. 
In addition, O's purchases of art from its trustees at 
more than fair market value violate the proscription 
against inurement under section 501(c)(3) and para
graph (c)(2) of this section. 

(iii) The application of the factors in paragraph 
(f)(2)(ii) of this section to these facts is as follows. In 
Year 3, 0 does not engage primarily in regular and on
going activities that further exempt purposes. How
ever, in Year 4,0 elects a new board of trustees com
prised of individuals who have skills and experience 
running charitable and educational programs and im
plements a new program of activities to further the 
public's appreciation of the arts. As a result of these 
actions, beginning in Year 4, 0 engages in regular 
and ongoing activities that further exempt purposes. 
The size and scope of the excess benefit transactions 
that occurred in Year 3, taken collectively. are sig
nificant in relation to the size and scope of O's regu
lar and ongoing exempt function activities that were 
conducted in Year 3. Beginning in Year 4, however, 
as O's exempt function activities grow, the size and 
scope of the excess benefit transactions that occurred 
in Year 3 become less and less significant as com
pared to the size and scope of O's regular and ongoing 
exempt function activities. 0 was involved in multi
ple excess benefit transactions in Year 3. However, 
by discontinuing its practice of purchasing art from 
its current and former trustees, by replacing its former 
board with independent members of the community, 
and by adopting a conflicts of interest policy and art 

valuation guidelines, 0 has implemented safeguards 
that are reasonably calculated to prevent future vio
lations. In addition, 0 has made a good faith effort 
to seek correction from the disqualified persons who 
benefited from the excess benefit transactions (its for
mer trustees). Based on the application of the factors 
to these facts, 0 continues to meet the requirements 
for tax exemption under section 50I(c)(3). 

Example 3. (i) 0 conducts educational programs 
for the benefit of the general public. Since its forma
tion, 0 has employed its founder, C, as its Chief Exec
utive Officer. Beginning in Year 5 of O's operations 
and continuing to the present, C caused 0 to divert 
significant portions of O's funds to pay C's personal 
expenses. The diversions by C significantly reduced 
the funds available to conduct O's ongoing educa
tional programs. The board of trustees never autho
rized C to cause 0 to pay C's personal expenses from 
O's funds. Certain members of the board were aware 
that 0 was paying C's personal expenses. However, 
the board did not terminate C's employment and did 
not take any action to seek repayment from C or to 
prevent C from continuing to divert O's funds to pay 
C's personal expenses. C claimed that O's payments 
of C's personal expenses represented loans from 0 to 
C. However, no contemporaneous loan documenta
tion exists, and C never made any payments of prin
cipal or interest. 

(ii) The diversions of O's funds to pay C's per
sonal expenses constitute excess benefit transactions 
between an applicable tax-exempt organization and 
a disqualified person under section 4958. Therefore, 
these transactions are subject to the applicable excise 
taxes provided in that section. ]n addition, these 
transactions violate the proscription against inure
ment under section 50I(c)(3l and paragraph (c)(2l of 
this section. 

(iii) The application of the factors in paragraph 
(f)(2)(ii) of this section to these facts is as follows. 0 
has engaged in regular and ongoing activities that fur
ther exempt purposes both before and after the excess 
benefit transactions occurred. However, the size and 
scope of the excess benefit transactions engaged in 
by 0 beginning in Year 5, collectively, are significant 
in relation to the size and scope of O's activities that 
further exempt purposes. Moreover, 0 has been in
volved in multiple excess benefit transactions. 0 has 
not implemented any safeguards that are reasonably 
calculated to prevent future diversions. Thc excess 
benefit transactions have not been corrected, nor has 
o made good faith efforts to seek correction from C, 
the disqualified person who benefited from the excess 
benefit transactions. Based on the application of the 
factors to these facts, 0 is no longer described in sec
tion 501(c)(3) effective in Year 5. 

Example 4. (i) 0 conducts activities that further 
exempt purposes. 0 uses several buildings in the con
duct of its exempt activities. In Year I, 0 sold one 
of the buildings to Company K for an amount that 
was substantially below fair market value. The sale 
was a significant event in relation to O's other ac
tivities. C. O's Chief Executive Officer, owns all of 
the voting stock of Company K. When O's board of 
trustees approved the transaction with Company K, 
the board did not perform due diligence that could 
have made it aware that the price paid by Company K 
to acquire the building was below fair market value. 
Subsequently, but before the IRS commences an ex
amination of 0, O's board of trustees determines that 
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Company K paid Ie" than the fair market value for 
the building. Thu,. 0 conduue, that an exees, ben
efit transaction occurreu. After the hoard makes this 
determination. it promptly remove, C as Chief Ex
ecutive Officer. terminate, C\ employment with 0, 
and hires legal counsel to recowr the excess henefit 
frDm Company K. In audition. 0 promptly auoPb a 
conllie\> of intcrc,t policy and new contract review 
procedures deSigned to prevent future recurrences of 
thi.s prohlem. 

(ii) The ,ak of the huiluing hy 0 to Company K 
at Jess than fair market value constitutes an excess 
hcnclit tramaClion hdween an applicable tax-exempt 
organiLation and a disljualificu person under section 
4'158 in Year I. Therefore, this transaction is subject 
to the applicable excise taxes provided in that section. 
In addition, this transaction violates the proscription 
against inurement under section 501(c)(3) and para
graph (c)(2) of this section. 

(iii) The application of the factors in paragraph 
(f)(21(ii) of this section to the,e facts is as follows. 
o has engaged in regular and ongoing activities that 
further exempt purpme, both before and after the ex
cess benetit transaction occurred. Although the size 
and scope of the excess benefit transaction were sig
niticant in relalion to the size and scope of O's activi
tiCS that further exempt purposes, the transaction with 
Company K was a one-time occurrence. Byauopting 
a conlliets of interest policy and new contract review 
procedures and by terminating C. 0 has implemented 
safeguards that are reasonably calculated to prevent 
future violations. Moreover. 0 took correcti ve ac
tions before the IRS commenced an examination of 
O. In additIOn, 0 has made a good faith effort to seek 
correction from Company K, the disqualitied person 
who benefited from the excess benefit transaction. 
Based on the application of the factors to these facts, 
o continues to be described in section 50I(c)(3). 

Etlllllp/e 5. (i) 0 is a large organization with 
substuntial assets and revenues. 0 conducts activities 
that further its exempt purposes. 0 employs C as 
its Chief Financial Officer. During Year I, 0 pays 
$2,500 of Cs personal expenses. 0 does not make 
these payments pursuant to an accountable plan, as 
described in §53.495K--4(a)(4)(ii). In addition, 0 
does not report any of these payments on Cs Form 
W-2. "Woge (llId Tax Statement," or on a Form 
I O'l'l-MISC. "MiscellwlI!iJus Income," for C for Year 
I. and 0 does not report these payments as com
pensatiull Oll its Form 990, "Rellirtl of Org"lli~atioll 
Exempt From III come Tllx," for Year 1. Moreover. 
nllne of these payments can be uisregarded as nOIl
taxahle fringe benefits under ~53.4l)5g-4(c)(2) and 
nunc consisted of fixed payments under all initial 
L'Ol1tract under ~53.495K--4(a)(3). C does not report 
the $2.500 of payments as inc[)me on his individual 
Federal income tax return for Year I. 0 does not 
repeat this reporting omi"ion in subsequent YCClrS 
ano, instead, reports all payments of Cs persunal 
L'Xpenses not made under an accountable plan as 
ilKOnll' to C. 

(ii) O's payment in Year I of $2.500 of Cs per
"mal expenses constitutes an excess benefit trans
actJ()n between an applicable t;JX-exempt organiza
tion ami a di'4ualitied per,on under section '+958. 
Therefore. this transaction is subject to the applica
hk cx,'ise taxe, pftl\IJed in that section. In addition. 
thi, transaction nobtes the proscription against in-
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urel11ent in section 501(c)(3) and paragraph (e)(2) of 

this section. 
(iii) The application of the factors in paragraph 

If)(2)(ii) of this section to these facts is as follows. 
o cngages in regular and ongoing activities that fur
ther exempt purposes The payment of S2.500 of C's 
personal expenses represented only a de minimIS por
tion of O's assets and revenues; thus, the size and 
"cope of the excess henefit transaction were not sig
nificant in relation to the size and scope of O's ac
ti\ities that further exempt purposes. The reporting 
omission that resulted in the excess benefit transac
tion in Year I occurred only once and is not repeated 
in subsequent years. Based on the application of the 
factors to these facts, 0 continues to be described in 
section SOI(c)(3}. 

Example 6. (i) 0 is a large organization with 
substantial assets and revenues. 0 furthers its ex
empt purposes by providing social services to the 
popUlation of a specific geographic area. 0 has a 
sizeable workforce of employees and volunteers to 
conduct its work. In Year I, O's board of directors 
adopted written procedures for setting executive 
compensatiOn at O. O's executive compensation 
procedures were modeled on the procedures for 
establishing a rebuttable presumption of reasonable
ness under §S3.4958-6. In accordance with these 
procedures, the board appointed a compensation 
committee to gather data on compensation levels 
paid by similarly situated organizations for func
tionally comparable positions. The members of the 
compensation committee were disinterested within 
the meaning of §53.4958-6(c)( I )(iii). Based on its 
research. the compensation committee recommendeu 
a range of reasonable compensation for several of 
O's existing top executives (the Top Executives). 
On the basis of the committee's recommendations, 
the board approved new compensation packages 
for the Top Executives and timely documented the 
basis for its decision in board minutes. The board 
members were all disinterested within the meaning 
of §53.4958-6(c)( I }(iii). The Top Executives were 
not involved in setting their own compensation. In 
Year I, even though payroll expenses represented a 
signiticant portion of O's total operating expenses, 
the total compensation paid to O's Top Executives 
represented only an insubstantial portion of O's total 
payroll expenses. During a subsequent examination, 
the IRS found that the compensation committee 
relied exdusively on compensation data from or
ganizations that perform similar social services to 
O. The IRS concluded, however, that the organi
lations were not similarly situated because they 
served substantially larger geographic regions with 
more diverse populatJOns and were larger than 0 
in terms of annual revenues, total operating budget, 
number of employees, and number of beneficiaries 
serveu. Accordingly, the IRS concluded that the 
compensatIOn committee did not rely on "appropri
ate data as to comparability" within the meaning 
of §53A958--6(c)(2) and, thus, failed to establish 
the rebuttahle presumption of reasonableness under 
*53'-+958-6. Taking O's size and the nature of the 
geographic area and population it serves in to ac
count. the IRS concluded that the Top Executives' 
compensation packages for Year I were excessive. 
As a result of the examination, O's board added new 
members to the compensation committee who have 

expertise in compensation mallers and also amended 
its wntten procedures to require the compensation 

cot1lmiltee to evaluate a number of specific factors, 
including size, geographiC area, and population 
covered by the organi7ation, in assessing the compa_ 
rability of compensation data. O's board renegotiated 
the Top Executives' contracts in accordance with thr 
recommendations of the newly constitUled compen
sation committee on a going forward basis. To avoid 
potential liability for damages under state contract 
law. 0 did not seek to void the Top Executives' 
employment contracts retroactively to Year I and did 
not seek correction of the excess benefit amOUDlI 
from the Top Executives. 0 did not terminate any of 
the Top Executives. 

(ii) O's payments of excessive compensation to 
the Top Executives in Year I constituted excess ben. 
efit transactions between an applicable tax-exempt 
organization and disqualified persons under section 
4958. Therefore, these payments are subject to the 
applicable excise taxes provided under that section. 
including second-tier taxes if there is no correction hy 
the disqualified persons. In addition, these payments 
violate the proscription against inurement under sec· 
tion 501(c)(3) and paragraph (c)(2) of this section. 

(iii) The application of the factors in paragraph 
(O(2)(ii) of this section to these facts is as follows. 0 
has engaged in regular and ongoing activities that fur· 
ther exempt purposes both before and after the excess 
benetit transactions occurred. The size and scope of 
the excess benetit transactions, in the aggregate, were 
not significant in relation to the size and scope of 
O's activities that further exempt purposes. 0 en, 
gaged in multiple excess benefit transactions. Nev· 
ertheless, prior to entering into these excess benefit 
transactions, 0 had implemented written procedures 
for setting the compensation of its top management 
that were reasonably calculated to prevent the occur· 
rence of excess benefit transactions. 0 followed these 
written procedures in setting the compensation of the 
Top Executives for Year I. Despite the board's fail
ure to rely on appropriate comparability data. thefact 
that 0 implemented and followed these written pro
cedures in setting the compensation of the Top Execu
tives for Year I is a factor favoring continued exemp
tion. The fact that 0 amended its written procedures 
to ensure the use of appropriate comparability data 
and renegotiated the Top Executives' compensation 
packages on a going forward basis are also factors fa
voring continued exemption, even though 0 did not 
void the Top Executives' existing contracts and did 
not seek correction from the Top Executives. Based 
on the application of the factors to these facts, 0 con
tinues to be described in section 501(c)(3). 

(3) Applicability. The rules in para
graph (f) of this section will apply with re
spect to excess benefit transactions occur
ring after March 28, 2008. 

* * * * * 

PART 53-FOUNDATION AND 
SIMILAR EXCISE TAXES 

Par, 3, The authority citation for part 
53 continues to read, in part, as follows: 



Authority: 26 U.S.C. 7805 * * * 
Par. 4. In §53.4958-2, paragraph (a)(6) 

is added to read as follows: 

§53.4958-2 Definition of applicable 
tax-exempt organization. 

(a) * * * 
(6) Examples. The following exam

ples illustrate the principles of this section, 
which defines an applicable tax-exempt or
ganization for purposes of section 4958: 

Example 1. 0 is a nonprofit corporation formed 
under state law. 0 filed its application for recognition 
of exemption under section 501 (c)(3) within the time 
prescribed under section 508(a). In its application, 
o described its plans for purchasing property from 
some of its directors at prices that would exceed fair 
market value. After reviewing the application, the 
IRS determined that because of the proposed prop
erty purchase transactions, 0 failed to establish that 
it met the requirements for an organization described 
in section 501 (c)(3). Accordingly, the IRS denied 
O's application. While O's application was pending, 
o engaged in the purchase transactions described in 
its application at prices that exceeded the fair mar
ket values of the properties. Although these transac
tions would constitute excess benefit transactions un
der section 4958, because the IRS never recognized 
o as an organization described in section 501(c)(3), 
o was never an applicable tax-exempt organization 
under section 4958. Therefore, these transactions are 
not subject to the excise taxes provided in section 
4958. 

Example 2. 0 is a nonprofit corporation formed 
under state law. 0 files its application for recogni
tion of exemption under section 501(c)(3) within the 
time prescribed under section 508(a). The IRS is
sues a favorable determination letter in Year I that 
recognizes 0 as an organization described in section 
50I(c)(3). Subsequently, in Year 5 of O's operations, 
o engages in certain transactions that constitute ex
cess benefit transactions under section 4958 and vio
late the proscription against inurement under section 
501(c)(3) and § 1.501 (c)(3)-1 (c)(2). The IRS exam
ines the Form 990, "Return of Organization Exempt 
From Income Tax", that 0 filed for Year 5. After con
sidering all the relevant facts and circumstances in ac
cordance with §1.501(c)(3)-I(t), the IRS concludes 
that 0 is no longer described in section 501(c)(3) ef
fective in Year 5. The IRS does not examine the 
Forms 990 that 0 filed for its first four years of op
erations and. accordingly, does not revoke O's ex-

empt status for those years. Although O's tax-ex
empt status is revoked effective in Year 5, under the 
lookback rules in paragraph (a)(I) of this section and 
§53.4958-3(a)(l) of this chapter, during the five-year 
period prior to the excess benefit transactions that oc
curred in Year 5,0 was an applicable tax-exempt or
ganization and O's directors were disqualified per
sons as to O. Therefore, the transactions between 0 
and its directors during Year 5 are subject to the ap
plicable excise taxes provided in section 4958. 

* * * * * 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved March 19,2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy J. 

(Filed by the Office of the Federal Register on March 27, 
2008, 8:45 a.m., and published in the issue of the Federal 
Register for March 28, 2008. 73 FR. 16519) 

Section 642.-Special 
Rules for Credits and 
Deductions 

Federal short-term. mid-term, and long-term rates 
are set forth for the month of May 2008. See Rev. 
Rul. 2008-24, page 861. 

Section 807.-Rules for 
Certain Reserves 

The adjusted applicable federal short-term, mid
term, and long-term rates are set forth for the month 
of May 2008. See Rev. Rul. 2008-24, page 861. 

Section 846.-Discounted 
Unpaid Losses Defined 

The adjusted applicable federal short-term, mid
term, and long-term rates are set forth for the month 
of May 2008. See Rev. Rul. 2008-24. page 861. 

Section 1274.-Determi
nation of Issue Price in the 
Case of Certain Debt Instru
ments Issued for Property 
(Also Sections 42, 280G, 382, 412, 467. 468. 482. 
483, 642, 807, 846, 1288, 7520, 7872.) 

Federal rates; adjusted federal rates; 
adjusted federal long-term rate and the 
long-term exempt rate. For purposes of 
sections 382, 642, 1274, 1288, and other 
sections of the Code, tables set forth the 
rates for May 2008. 

Rev. Rul. 2008-24 

This revenue ruling provides vari
ous prescribed rates for federal income 
tax purposes for May 2008 (the current 
month). Table I contains the short-term, 
mid-term, and long-term applicable fed
eral rates (AFR) for the current month 
for purposes of section 1274(d) of the 
Internal Revenue Code. Table 2 contains 
the short-term, mid-term, and long-term 
adjusted applicable federal rates (adjusted 
AFR) for the current month for purposes 
of section 1288(b). Table 3 sets forth the 
adjusted federal long-term rate and the 
long-term tax-exempt rate described in 
section 382(f). Table 4 contains the ap
propriate percentages for determining the 
low-income housing credit described in 
section 42(b)(2) for buildings placed in 
service during the current month. Finally, 
Table 5 contains the federal rate for deter
mining the present value of an annuity, an 
interest for life or for a term of years, or 
a remainder or a reversionary interest for 
purposes of section 7520. 

2008-1 C.B. 861 



Shorf-fer/ll 

AFR 
I lOCk AFR 
120Ck AFR 
DOCk AFR 

AJid-ferm 

AFR 
II000e AFR 
120'7c AFR 
130'lc AFR 
150Ck AFR 
I 75'7c AFR 

LOIlJ!,-ferm 

AFR 
1100', AFR 
1209c AFR 
130c/c AFR 

Short-tenn adjusted 
AFR 

Anllllal 

l.64'7c 
1.809c 
1.97'1c 
2.13'7r 

2.74'7c 
3.0 I 'it 
3.290/c 
3.57'7c 
4.12% 
4.82% 

4.21% 
4.64% 
5.06% 
5.49% 

Mid-term adjusted AFR 

Long-term adjusted 
AFR 

Annual 

2.07% 

3.17% 

4.71% 

REV. RUL. 2008-24 TABLE I 

Applicable Federal Rates (AFR) for May 2008 

Period fC1r Compounding 

Semiannual QlIarterly 

1.63'7c 1.63% 
1.79% 1.79% 
1.96% 1.96% 

2.120/c 2.1/% 

2.72% 2.710/c 
2.99% 2.98% 
3.26% 3.25% 
3.54% 3.52% 
4.08% 4.06% 
4.76% 4.73% 

4.17% 4.15% 
4.59% 4.56'7c 
5.000/c 4.97% 
5.42% 5.38% 

REV. RUL. 2008-24 TABLE 2 

Adjusted AFR for May 2008 

Period for Compounding 

Semiannual Quarterly 

2.05% 2.06% 

3.15% 

4.66% 

REV. RUL. 2008-24 TABLE 3 

3.14% 

4.63% 

Rates Under Section 382 for May 2008 

Adjusted federal long-term rate for the current month 

Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted 
federal long-term rates for the current month and the prior two months.) 

REV. RUL. 2008-24 TABLE 4 

Appropriate Percentages Under Section 42(b)(2) for May 2008 

Appropriate percentage for the 70C:Ic present value low-income housing credit 

Appropriate percentage for the 30C:1c present value low-income housing credit 
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MOllthly 

1.62% 
1.78% 
1.95% 
2.11 % 

2.70% 
2.97% 
3.24% 
3.51% 
4.05% 
4.71% 

4.13% 
4.55% 
4.95% 
5.36% 

Monthly 

2.05% 

3.13% 

4.62% 

4.71% 

4.71% 

7.80% 

3.34% 

-



REV. RUL. 2008-24 TABLE 5 

Rate Under Section 7520 for May 2008 

Applicable federal rate for detennining the present value of an annuity, an interest for life or a term of years, 
or a remainder or reversionary interest 3.2% 

Section 1288.-Treatment 
of Original Issue Discount 
on Tax-Exempt Obligations 

The adjusted applicable federal short-term. mid
tenn. and long-term rates are set forth for the month 
of May 2008. See Rev. Rul. 2008-24, page 861. 

Section 6103.-Confi
dentiality and Disclosure 
of Returns and Return 
Information 
26 CFR 301.6103(n)-2T: Disclosure of return infor
mation in connection with written contracts among 
the fRS. whistleblowers. and legal representatives of 
whistleblowers (temporary). 

T.D.9389 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 301 

Disclosure of Return 
Information in Connection 
With Written Contracts Among 
the IRS, Whistleblowers, and 
Legal Representatives of 
Whistleblowers 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Temporary regulations. 

SUMMARY: This document contains tem
porary regulations relating to the disclo
sure of return information, pursuant to sec
tion 61 03(n) of the Internal Revenue Code 
(Code), by an officer or employee of the 
Treasury Department, to a whistleblower 
and, if applicable, the legal representative 
of the whistleblower, to the extent nec
essary in connection with a written con
tract among the IRS, the whistleblower 
and. if applicable, the legal representative 

of the whistleblower, for services relat- 20. 2006. Section 406 of the Act amends 
ing to the detection of violations of the 
internal revenue laws or related statutes. 
The temporary regulations will affect of
ficers and employees of the Treasury De
partment who disclose return infonnation 
to whistleblowers. or their legal represen
tatives. in connection with written con
tracts among the IRS, whistleblowers and, 
if applicable, their legal representatives. 
for services relating to the detection of vi
olations of the internal revenue laws or re
lated statutes. The temporary regulations 
will also affect any whistleblower, or le
gal representative of a whistleblower, who 
receives return infonnation in connection 
with a written contract among the IRS, the 
whistleblower and, if applicable, the le
gal representative of the whistleblower, for 
services relating to the detection of viola
tions of the internal revenue laws or related 
statutes. The text of the temporary regula
tions also serves as the text of the proposed 
regulations (REG-114942-07) set forth in 
the notice of proposed rulemaking on this 
subject in this issue of the Bulletin. 

DATES: Effective Date: These temporary 
regulations are effective on March 25, 
2008. 

Applicability Date: For dates of appli
cability, see §301.6103(n)-2T(f). 

FOR FURTHER INFORMATION 
CONTACT: Helene R. Newsome. 
202-622-7950 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains amendments to 
the Procedure and Administration Regu
lations (26 CFR part 30 I) under section 
6103(n) relating to the disclosure of re
turn infonnation in connection with writ
ten contracts among the IRS. whistleblow
ers and. if applicable. their legal represen
tatives. 

The Tax Relief and Health Care Act 
of 2006, Public Law 109-432 (120 Stat. 
2958), (the Act) was enacted on December 

section 7623, concerning the payment of 
awards to whistleblowers. and establishes 
a Whistleblower Office within the IRS 
that has responsibility for the adminis
tration of a whistleblower program. The 
Whistleblower Office, in connection with 
administering a whistleblower program, 
will analyze information provided by a 
whistleblower. and either investigate the 
matter itself or assign it to the appropriate 
IRS office for investigation. In analyzing 
infonnation provided by a whistleblower, 
or investigating a matter, the Whistle
blower Office may determine that it re
quires the assistance of the whistleblower, 
or the legal representative of the whistle
blower. The legislative history of section 
406 of the Act states that "[t]o the extent 
the disclosure of returns or return infor
mation is required [for the whistleblower 
or his or her legal representative] to ren
der such assistance, the disclosure must 
be pursuant to an IRS tax administration 
contract." Joint Committee on Taxation, 
Technical Explanation of H.R. 6408, The 
"Tax Relief and Health Care Act 0/2006," 
as Introduced in the House on December 
7, 2006. at 89 (1CX-SO-06), December 7, 
2006. The legislative history further states 
that "[i]t is expected that such disclosures 
will be infrequent and will be made only 
when the assigned task cannot be properly 
or timely completed without the return 
information to be disclosed." Jd. 

Under section 6103(a). returns and re
turn infonnation are confidential unless 
the Internal Revenue Code (Code) au
thorizes disclosure. Section 6103(n) is 
the authority by which returns and return 
information may be disclosed pursuant 
to a tax administration contract. Section 
6103(n) authorizes, pursuant to regula
tions prescribed by the Secretary. returns 
and return information to be disclosed 
to any person, including any person de
scribed in section 75l3(a). for purposes of 
tax administration, to the extent necessary 
in connection with: (I) the processing. 
storage, transmission, and reproduction 
of returns and return infonnation; (2) the 
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progranuning, maintenance, repair, test

ing, and procurement of equipment; and 

(3) the providing of other services. These 

temporary regulations describe the cir

cumstances, pursuant to section 6103(n). 
under which officers ami employees of 
the Treasury Department may disclose 

return information to whistleblowers and. 
if applicable, their legal representatives. 
in connection with written contracts for 
services relating to the detection of vi
olations of the internal revenue laws or 
related statutes. 

Explanation of Provisions 

General Rule 

The temporary regulations. at 
§301.6103(n)-2T(a)(I). provide that an 
officer or employee of the Treasury 
Department may. pursuant to sections 
61 03(n) and 7623. disclose return informa
tion to a whistleblower and. if applicable, 
the legal representative of the whistle
blower. to the extent necessary in connec
tion with a written contract among the IRS, 
the whistleblower and, if applicable, the 
legal representative of the whistleblower. 
for services relating to the detection of 
violations of the internal revenue laws or 
related statutes. If a whistleblower has 
retained the services of a legal representa
tive. then, in addition to the whistleblower, 
the whistleblower's legal representative 
must be a party to the written contract with 
the IRS. These temporary regulations do 
not provide for the disclosure of returns to 
whistleblowers or their legal representa-
tives. 

The temporary regulations, at 
§30 1.6103(n)-2T(a)(2), provide that the 
Commissioner has the discretion to de
termine whether to enter into a written 
contract with the whistleblower and, if 
applicable. the legal representative of the 
whistleblower, for services as described in 
§301.6103(n)-2T(a)(I). The IRS expects 
to enter into these contracts only infre
quently. and any contract that is entered 
into. and any disclosures made pursuant 
to this type of contract, will be carefully 
tailored to the specific facts of the case. 

Limitations 

The temporary regulations, at 
§301.6103(n)-2T(b)(I). set forth the 
condition that the disclosure of return 
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information in connection with a writ
ten contract for services described in 

§301.6103(n)-2T(a)(l) may be made only 

to the extent the IRS deems it necessary in 

connection with the reasonable or proper 

performance of the contract. In this re
gard. disclosures should relate to relevant 

taxable years and types of tax. The tempo
rary regulations, at § 30 1.6103-2T(b )(2), 
set forth the additional condition that if 

the IRS determines that the services of 
a whistleblower and, if applicable, the 
legal representative of the whistleblower 
as described in §301.6103(n)-2T(a)(l) 
can be performed reasonably or properly 
by disclosure of only parts or portions of 
return information, then only the parts or 
portions of the return information are to 
be disclosed. 

The temporary regulations, at 
§30 1.6 I03(n)-2T(b )(3). provide that, 
upon written request by a whistleblower, 
or a legal representative of a whistle
blower, with whom the IRS has entered 
into a written contract for services as 
described in §301.6103(n)-2T(a)(1), the 
Director of the Whistleblower Office, or 
designee of the Director, may inform the 
whistleblower and, if applicable, the le
gal representative of the whistleblower, 
of the status of the whistleblower's claim 
for award under section 7623, including 
whether the claim is being evaluated for 
potential investigative action, or is pend
ing due to an ongoing examination, appeal. 
collection action, or litigation. This in
formation may be disclosed only if the 
Commissioner determines that the disclo
sure would not seriously impair Federal 
tax administration. 

The temporary regulations, at 
§301.6I03(n)-2T(b)(4), impose the con
dition that return information disclosed 
to a whistleblower and. if applicable, a 
legal representative of a whistle blower. 
may not be disclosed or otherwise used by 
the whistleblower or a legal representative 
of a whistleblower, except as expressly 
authorized by the IRS. 

Penalties 

The temporary regulations. at 
§301.6103(n)-2T(c), set forth the civil 
and criminal penalties to which whistle
blowers and their legal representatives are 
subject for unauthorized inspection or dis
closure of return information by operation 

of sections 7431 (a)(2), 7213(a)(1). and 
7213A(a)(1 )(8). 

Safeguards 

The temporary regulations, at 
§301.6103(n)-2T(d)(l), provide that 

whistleblowers and their legal representa. 
tives who receive return information under 
these regulations must comply with all 

applicable conditions and requirements as 
the IRS may prescribe from time to time 
(prescribed requirements) for the purposes 
of protecting the confidentiality of the 
return information and preventing unau
thorized disclosures and inspections of 
the return information (e.g., requirements 
pertaining to computer security, physical 
security of return information, methods of 
destruction of return information). 

The temporary regulations, at 
§301.6103(n)-2T(d)(2), provide that any 
written contract for services as described 
in §301.6103(n)-2T(a)(1) must provide 
that any whistleblower and, if applicable, 
the legal representative of a whistleblower, 
who has access to return information un
der these regulations shall comply with 
the prescribed requirements. 

The temporary regulations, at 
§301.6103(n)-2T(d)(3), impose the re
quirement that whistleblowers, and their 
legal representatives who receive return 
information under these regulations, must 
agree in writing, before any disclosure 
of return information is made. to permit 
an inspection of their premises by the 
IRS relati ve to the maintenance of the re
turn information disclosed to them under 
these regulations and, upon completion 
of services as described in the written 
contract with the IRS, to dispose of all 
return information by returning the return 
information, including any and all copies 
or notes made, to the IRS, or to the extent 
that it cannot be returned, by destroying 
the information in a manner consistent 
with security guidelines and other safe· 
guards for protecting return information in 
guidance published by the IRS. 

The temporary regulations, at 
§301.6103(n)-2T(d)(4), provide that if the 
IRS determines that any whistleblower, or 
the legal representative of a whistleblower. 
who has access to return information un
der these regulations, has failed to, or does 
not, satisfy the prescribed requirements. 
the IRS, using the procedures described in 



the regulations under section 6103(p )(7), 

may take any action it deems necessary 
to ensure that the prescribed requirements 
are or will be satisfied. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been deter
mined that section 553(b) of the Admin
istrative Procedure Act (5 V.S.c. chapter 
5) does not apply to these regulations. For 
the applicability of the Regulatory Flexi
bility Act (5 V.S.c. chapter 6) refer to the 
Special Analyses section of the preamble 
to the cross-reference notice of proposed 
rulemaking published in this issue of the 
Bulletin. Pursuant to section 7805(f) of 
the Code, these regulations have been sub
mitted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on its impact on small business. 

Drafting Information 

The principal author of these regula
tions is Helene R. Newsome, Office of 
the Associate Chief Counsel (Procedure & 
Administration). 

* * * * * 
Amendments to the Regulations 

Accordingly, 26 CFR part 30 I is 
amended as follows: 

PART 301-PROCEDVRE AND 
ADMINISTRATION 

Paragraph 1. The authority citation for 
part 301 is amended by adding an entry in 
numerical order to read as follows: 

Authority: 26 V.S.c. 7805 * * * 
Section 301.6103(n)-2T also issued un

der 26 V.S.c. 6103(n); * * * 
Par. 2. Section 301.6103(n)-2T IS 

added to read as follows: 

§30I.6103(n)-2T Disclosure of 
return information in connection with 
written contracts among the IRS, 
whistleblowers, and legal representatives 
of whistle blowers (temporary). 

(a) General rule. (1) Pursuant to the 
provisions of sections 6103(n) and 7623 
of the Internal Revenue Code and subject 

to the conditions of this section, an offi
cer or employee of the Treasury Depart
ment is authorized to disclose return infor
mation (as defined in section 6103(b)(2)) 
to a whistleblower and, if applicable, the 
legal representative of the whistleblower, 
to the extent necessary in connection with 
a written contract among the Internal Rev
enue Service (IRS), the whistleblower and, 
if applicable, the legal representative ofthe 
whistle blower, for services relating to the 
detection of violations of the internal rev
enue laws or related statutes. 

(2) The Commissioner shall have the 
discretion to determine whether to enter 
into a written contract pursuant to section 
7623 with the whistleblower and, if ap
plicable, the legal representative of the 
whistleblower for services described in 
paragraph (a)(l) of this section. 

(b) Limitations. (1) Disclosure of re
turn information in connection with a writ
ten contract for services described in para
graph (a)( I) of this section shall be made 
only to the extent the IRS deems it neces
sary in connection with the reasonable or 
proper performance of the contract. Dis
closures may include, but are not limited 
to, disclosures to accomplish properly any 
purpose or activity of the nature described 
in section 6103(k)(6) and the regulations 
thereunder. 

(2) If the IRS determines that the ser
vices of a whistleblower and, if applica
ble, the legal representative of the whistle
blower, as described in paragraph (a)(1) of 
this section can be performed reasonably 
or properly by disclosure of only parts or 
portions of return information, then only 
the parts or portions of the return informa
tion shall be disclosed. 

(3) Upon written request by a whistle
blower, or a legal representative of a 
whistleblower, with whom the IRS has 
entered into a written contract for ser
vices as described in paragraph (a)( I) of 
this section, the Director of the Whistle
blower Office, or designee of the Director, 
may inform the whistleblower and, if ap
plicable, the legal representative of the 
whistleblower, of the status of the whistle
blower's claim for award under section 
7623, including whether the claim is be
ing evaluated for potential investigative 
action, or is pending due to an ongoing ex
amination, appeal, collection action, or lit
igation. The information may be disclosed 
only if the Commissioner determines that 

the disclosure would not seriously impair 
Federal tax administration. 

(4) Return information disclosed to a 
whistleblower and, if applicable, a legal 
representative of a whistleblower, under 
this section, shall not be disclosed or other
wise used by the whistleblower or a legal 
representative of a whistleblower, except 
as expressly authorized in writing by the 
Director of the Whistleblower Office. 

(c) Penalties. Any whistleblower, or le
gal representative of a whistleblower, who 
receives return information under this sec
tion, is subject to the civil and criminal 
penalty provisions of sections 7431, 7213, 
and 7213A for the unauthorized inspection 
or disclosure of the return information. 

(d) Safeguards. (1) Any whistleblower, 
or the legal representative of a whistle
blower, who receives return information 
under this section, shall comply with all 
applicable conditions and requirements as 
the IRS may prescribe from time to time 
(prescribed requirements) for the purposes 
of protecting the confidentiality of the re
turn information and preventing any dis
closure or inspection of the return informa
tion in a manner not authorized by this sec
tion. 

(2) Any written contract for services as 
described in paragraph (a)(I) of this sec
tion shall provide that any whistleblower 
and, if applicable, the legal representative 
of a whistleblower, who has access to re
turn information under this section, shall 
comply with the prescribed requirements. 

(3) Any whistleblower, or the legal rep
resentative of a whistleblower, who may 
receive return information under this sec
tion, shall agree in writing, before any dis
closure of return information is made, to 
permit an inspection of his or her premises 
by the IRS relative to the maintenance 
of the return information disclosed under 
these regulations and, upon completion of 
services as described in the written con
tract with the IRS, to dispose of all re
turn information by returning the return in
formation, including any and all copies or 
notes made, to the IRS, or to the extent that 
it cannot be returned, by destroying the in
formation in a manner consistent with se
curity guidelines and other safeguards for 
protecting return information in guidance 
published by the IRS. 

(4) If the IRS determines that any 
whistleblower, or the legal representa
tive of a whistleblower, who has access 
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to return information under this section, 
has failed to, or does not, satisfy the pre
scribed requirements, the IRS, using the 
procedures described in the regulations 
under section 6103(p)(7), may take any 
action it deems necessary to ensure that 
the prescribed requirements are or will be 
satisfied, including-

(i) Suspension of further disclosures 
of return information by the IRS to the 
whistleblower and, if applicable, the legal 
representative of the whistle blower, until 
the IRS determines that the conditions and 
requirements have been or will be satis
tied; and 

(ii) Suspension or termination of any 
duty or obligation arising under a contract 
with the IRS. 

(e) Definitions. For purposes of this 
section-

( I) The term Treasury Department in
cludes the IRS and the Office of the Chief 
Counsel for the IRS. 
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(2) The term whistleblower means an 
individual who provides information to the 
IRS regarding violations of the tax laws or 
related statutes and submits a claim for an 
award under section 7623 with respect to 

the information. 
(3) The term legal representative means 

any individual who is a member in good 
standing in the bar of the highest court of 
any state, possession, territory, common
wealth, or the District of Columbia, and 
who has a written power of attorney exe
cuted by the whistleblower. 

(f) Effective/applicability date. This 
section is applicable on March 25, 2008. 

(g) Expiration date. This section will 
expire on March 23, 2011. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved March 12,2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the OtTice of the Federal Register on Mud! 24 
2008. 8:45 a.m .. and published in the issue of the Ffdcqj 
Register for March 25. 2008. 73 F.R. 15(68) 

Section 7520.-Valuation 
Tables 

The adjusted applicable federal shon-term, mid. 
term, and long-term rates are set fonh for the month 
of May 2008. See Rev. Rul. 2008-24. page 861. 

Section 7872.-Treatment 
of Loans With Below-Market 
Interest Rates 

The adjusted applicable federal shon-term, mid. 
term, and long-term rates are set fonh for the month 
of May 2008. See Rev. Rul. 2008-24. page 861. 



Part II. Treaties and Tax Legislation 
Subpart A.-Tax Conventions and Other Related Items 

German Mutual Agreement 
Procedure Arbitration 
Announcement 

Announcement 2008-39 

Following is a copy of the announce
ment posted by the LMSB Deputy Com
missioner (International) on the Internal 
Revenue Service LMSB Website on April 
3, 2008.1 

Announcement Concerning Mutual 
Agreement Procedure Arbitration 
under the Recent Protocol Between 

the United States and Germany 

Background 

On December 28, 2007, the Protocol 
Amending the Convention Between the 
United States and the Federal Republic 
of Germany for the Avoidance of Dou
ble Taxation and the Prevention of Fiscal 
Evasion With Respect to Taxes on Income 
and Capital and to Certain Other Taxes 
(the 2006 Protocol) entered into force. 
The 2006 Protocol modified certain pro
visions of the Convention between the 
United States and the Federal Republic 
of Germany for the Avoidance of Dou
ble Taxation and the Prevention of Fiscal 
Evasion With Respect to Taxes on In
come and Capital and to Certain Other 
Taxes (the Convention). Among other 
things, the 2006 Protocol revises Article 
25 (Mutual Agreement Procedure) of the 
Convention to provide for mandatory ar
bitration of certain cases in the mutual 
agreement procedure (MAP). The com
petent authorities of the United States 
and Germany are jointly developing pro
cedures for implementing the arbitration 
process. Information regarding the rele
vant procedures will be incorporated into 
a mutual agreement at a future date. This 
Announcement provides interim guidance 
concerning the "commencement date" for 
MAP cases for purposes of the arbitration 

process until a formal mutual agreement 
is published. 

Commencement date 

New paragraph 6(c)(aa) of Article 25 
of the Convention provides that arbitra
tion proceedings generally shall begin two 
years after the commencement date of a 
MAP case. Under paragraph 4 of Article 
XVII of the 2006 Protocol, the commence
ment date for a MAP case that was already 
under consideration by the competent au
thorities as of December 28,2007, shall be 
December 28,2007. 

For requests for competent authority as
sistance received on or after December 28, 
2007, new paragraph 6(b) of Article 25 
of the Convention provides that the com
mencement date of such a MAP case is the 
earliest date on which the information nec
essary to undertake substantive considera
tion for a mutual agreement has been re
ceived by both competent authorities. For 
purposes of a competent authority request 
in the United States, the information nec
essary to undertake substantive consider
ation for a mutual agreement is the infor
mation required to be submitted to the U.S. 
competent authority under Revenue Proce
dure 2006-54, Section 4.05. For purposes 
of a competent authority request in Ger
many, the information necessary to under
take substantive consideration for a mu
tual agreement is the information required 
to be submitted to the German competent 
authority under Memorandum IV B 6 - B 
1300- 340/06. See paragraph 22(p) of Ar
ticle XVI of the 2006 Protocol. 

The competent authorities of the United 
States and Germany agree that, within 45 
days after receipt of a request for compe
tent authority assistance, each competent 
authority shall determine whether the tax
payer's request provides information nec
essary to undertake substantive considera
tion. The agreement will also provide that, 
if the necessary information has been pro
vided, then the relevant competent author
ity will advise the taxpayer and the other 
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competent authority that the informatio.n 
submitted with the taxpayer's request IS 

sufficient to undertake substantive consid
eration of the request. 

If the necessary information is not 
provided, the relevant competent author
ity will inform the taxpayer and other 
competent authority of what additional 
information is needed. After the relevant 
competent authority has determined that 
it has the necessary information it will in
form the taxpayer and the other competent 
authority of its determination. 

The agreement will also provide that the 
competent authorities shall inform taxpay
ers in writing of the commencement date 
consistent with new paragraph 6(b) of Ar
ticle 25 of the Convention. 

A case initially submitted to the compe
tent authorities as a request for an Advance 
Pricing Agreement (APA) is eligible for ar
bitration, but only to the extent tax returns 
have been filed with respect to all taxable 
years at issue. For purposes of establishing 
a commencement date for cases initially 
submitted as a request for an APA, para
graph 22(p)( aa) of Article XVI of the 2006 
Protocol provides that the information nec
essary to undertake substantive considera
tion for a mutual agreement is the informa
tion required to be submitted to the Inter
nal Revenue Service under Revenue Pro
cedure 2006-9, section 4 (or any applica
ble successor provisions). The competent 
authorities agree that they will modify this 
rule pursuant to paragraph 22(q) of Arti
cle XVI of the 2006 Protocol to take into 
account the procedures related to process
ing APA requests. Such agreement will 
indicate that the commencement date for 
cases initially submitted as a request for 
an APA shall be the earlier of, the date 
the countries exchange position papers, or 
two years from the date the taxpayer sub
mits the information required by Revenue 
Procedure 2006-9, section 4. The compe
tent authorities shall inform the taxpayers 
in writing of the commencement date. 
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Part III. Administrative, Procedural, and Miscellaneous 
Supplemental Guidance 
Under the Preparer 
Penalty Provisions of the 
Small Business and Work 
Opportunity Tax Act of 2007 

Notice 2008-46 

This notice provides guidance regard
ing implementation of the tax return pre
parer penalty provisions under section 
6694 of the Internal Revenue Code, as 
amended by the Small Business and Work 
Opportunity Tax Act of 2007, Pub. L. 
No. 110-28. 121 Stat. 190, by adding cer
tain returns and documents supplementing 
Exhibits I, 2, and 3 of Notice 2008-13, 
2008-3 I.R.B. 282. 

A. Returns and Claims for Refund Subject 
to 6694 Penalty 

Notice 2008-13 describes categories of 
returns and other documents to which sec
tion 6694 could apply. Notice 2008-13 
provides that, solely for purposes of sec
tion 6694. a return or claim for refund in
cludes the tax returns listed in Exhibit I or 
a claim for refund with respect to any such 
return. The notice further provides that a 

person who for compensation prepares all 
or a substantial portion of any of the tax 
returns listed on Exhibit I is a tax return 
preparer who is subject to section 6694. 

Notice 2008-13 also provides that 
solely for purposes of section 6694, an 
information return or document listed on 
Exhibit 2 that includes information that is 
or may be reported on a taxpayer's tax re
turn or claim for refund is a return to which 
section 6694 could apply if the information 
reported constitutes a substantial portion 

of that taxpayer's tax return or claim for 
refund. A person who for compensation 
prepares any of the information returns 
or documents listed on Exhibit 2, which 
return or document does not report a tax 
liability but affects an entry or entries on 
a tax return and constitutes a substantial 
portion of the tax return or claim for re
fund that does report a tax liability, is a tax 
return preparer who is subject to section 
6694. 

Notice 2008-\3 also provides that 
solely for purposes of section 6694, a doc
ument listed on Exhibit 3 that includes 
information that is or may be reported on 
a taxpayer's tax return or claim for refund 
(and that constitutes a substantial portion 
of such tax return or claim for refund) will 

Exhibit 1 - Tax Returns Reporting Tax Liability 

(I) Form 1040-C, U.S. Departing Alien Income Tax Return; 

(2) Form 1040NR, U.S. Nonresident Alien Income Tax Return; 

not subject the preparer to a penalty under 
section 6694(a). A document listed on Ex
hibit 3, however, may subject the pre parer 
to a willful or reckless conduct penalty 
under section 6694(b) if the information 
reported on the document constitutes a 
substantial portion of the tax return or 
claim for refund and is prepared willfully 
in any manner to understate the liability of 
tax on a tax return or claim for refund, or 
in reckless or intentional disregard of rules 
or regulations. A person who for compen
sation prepares all or a substantial portion 
of any of the documents listed on Exhibit 
3 is not a tax return preparer subject to 
section 6694(a) unless the document was 
prepared willfully in any manner to un
derstate the liability of tax on a tax return 
or claim for refund or in reckless or inten
tional disregard of rules or regulations. 

Notice 2008-13 also provides that the 
Treasury Department and the Intemal Rev
enue Service may add or remove forms or 
documents from any of the categories or 
exhibits to Notice 2008-13 in future guid
ance. Accordingly, the following returns 
and documents are added to Exhibits I, 2. 
and 3 of Notice 2008-13: 

(3) Form 1040NR-EZ, U.S. Income Tax Return for Certain Nonresident Aliens With No Dependents; 

(4) Form I 041-N, U.S. Income Tax Return for Electing Alaska Native Settlement Trusts; 

(5) Form 1041-QFT, U.S. Income Tax Return for Qualified Funeral Trusts; 

(6) Form 1120-FSC, U.S. Income Tax Return of a Foreign Sales Corporation; 

(7) Form 1120-H, U.S. Income Tax Return for Homeowners Associations; 

(8) Form 1120-L. U.S. Life Insurance Company Income Tax Return; 

(9) Form 1120-ND, Return for Nuclear Decommissioning Funds and Certain Related Persons; 

(10) Form 1120-PC, U.S. Property and Casualty Insurance Company Income Tax Return; 

(II) Form 1120-POL, U.S. income Tax Return for Certain Political Organizations; 

(12) Form 1120-REIT, U.S. Income Tax Return for Real Estate investment Trusts; 

(13) Form IllO-RIc' U.S. Income Tax Return for Regulated Investment Companies; 

(1'+) Form 1120-SF, U.S. Income Tax Return for Settlement Funds (Under Section 468B); 

(15) Form 1040-SS. U.S. Self-Employment Tax Return (lncuding the Additional Child Tax Credit for Bona Fide Residents of 
Pllerto Rico); 
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(16) Form 2438, Undistributed Capital Gains Tax Return; 

(17) Form 8288, U.S. Withholding Tax Return for Dispositions by Foreign Persons of u.s. Real Property Interests; 

(18) Form 8752, Required Payment or Refund Under Section 7519; and 

(19) Form 8804, Annual Return for Partnership Withholding Tax (Section 1446). 

Exhibit 2 - Information Returns That Report Information That is or May be Reported on Another Tax Return That 
May Subject a Tax Return Preparer to the Section 6694(a) Penalty if the Information Reported Constitutes a Substantial 
Portion of the Other Tax Return 

(1) Form 3520, Annual Return To Report Transactions With Foreign Trusts and Receipt of Certain Foreign Gifts; 

(2) Form 3520-A, Annual Information Return of Foreign Trust With a U.S. Owner (Under section 6048(b)); 

(3) Form 5471, Information Return of u.s. Persons With Respect To Certain Foreign Corporations; 

(4) Form 5472, Information Return of a 25% Foreign-Owned US. Corporation or a Foreign Corporation Engaged in a US. 
Trade or Business (Under Sections 6038A and 6038C of the Internal Revenue Code); 

(5) Form 8805, Foreign Partner's Information Statement of Section 1446 Withholding Tax; 

(6) Form 8858, Information Return of us. Persons With Respect To Foreign Disregarded Entities; and 

(7) Form 8865, Return of us. Persons With Respect to Certain Foreign Partnerships. 

Exhibit 3 - Forms That Would Not Subject a Tax Return Preparer to the Section 6694(a) Penalty Unless Prepared 
Willfully in any Manner to Understate the Liability of Tax on a Return or Claim for Refund or in Reckless or Intentional 
Disregard of Rules or Regulations 

(1) Form 8288-A, Statement of Withholding on Dispositions by Foreign Persons of us. Real Property Interests; and 

(2) Form 8288-B, Application for Withholding Certificate for Dispositions by Foreign Persons of us. Real Property Interests. 

EFFECTIVE DATE 

This notice is effective as of April 16, 
2008. 

EFFECT ON OTHER DOCUMENTS 

Notice 2008-13,2008-3 I.R.B. 282, is 
supplemented. 

CONTACT INFORMATION 

The principal authors of this notice are 
Matthew S. Cooper and Michael E. Hara 
of the Office of Associate Chief Coun
sel (Procedure and Administration). For 
further information regarding this notice, 
contact Mr. Cooper at (202) 622-4940 or 
Mr. Hara at (202) 622-4910 (not toll-free 
calls). 

Public Comment Invited 
on Recommendations for 
2008-2009 Guidance Priority 
List 

Notice 2008-47 

The Department of Treasury and Inter
nal Revenue Service invite public com
ment on recommendations for items that 
should be included on the 2008-2009 
Guidance Priority List. 

The Treasury Department's Office of 
Tax Policy and the Service use the Guid
ance Priority List each year to identify 
and prioritize the tax issues that should 
be addressed through regulations, revenue 
rulings, revenue procedures, notices, and 
other published administrative guidance. 
The 2008-2009 Guidance Priority List 
will establish the guidance that the Trea
sury Department and the Service intend to 
issue from July 1,2008, through June 30, 
2009. The Treasury Department and the 
Service recognize the importance of pub
lic input to formulate a Guidance Priority 
List that focuses resources on guidance 

items that are most important to taxpayers 
and tax administration. Published guid
ance plays an important role in increasing 
voluntary compliance by helping to clarify 
ambiguous areas of the tax law. 

As is the case whenever significant 
legislation is enacted, the Treasury De
partment and the Service have continued 
to dedicate substantial resources during 
the current plan year to published guid
ance projects necessary to implement the 
provisions of the American Jobs Creation 
Act of 2004, Pub. L. No. 108-357, 118 
Stat. 1418, which was enacted on Oc
tober 22, 2004; the Energy Policy Act 
of 2005, Pub. L. No. 109-58, 119 Stat. 
594, which was enacted on August 8, 
2005; the Gulf Opportunity Zone Act of 
2005, Pub. L. No. 109-135, 119 Stat. 
2577, which was enacted on December 
21, 2005; the Tax Increase Prevention 
and Reconciliation Act of 2005, Pub. L. 
No. 109-222, 120 Stat. 345, which was 
enacted on May 17, 2006; the Pension 
Protection Act of 2006, Pub. L. No. 
109-280, 120 Stat. 780, which was 
enacted on August 17, 2006; the Tax Relief 
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and Health Care Act of 2006, Pub. L. 
No. 109-432. 120 Stat. 2921, which 
was enacted on December 20, 2006: the 
Mortgage Forgiveness Debt Relief Act of 
2007, Pub. L. No. 110-142, 121 Stat. 
1803, which was enacted on December 
20, 2007: and the Economic Stimulus 
Act of 2008. Pub. L. No. I 10-185, 122 
Stat. 613. which was enacted on February 
13, 2008. The Treasury Department and 
the Service will continue to evaluate the 
priority of each guidance project in light 
of the above-mentioned tax legislation and 
other developments occurring during the 
2008-2009 plan year. 

In reviewing recommendations and 
selecting projects for inclusion on the 
2008-2009 Guidance Priority List, the 
Treasury Department and the Service will 
consider the following: 

I. Whether the recommended guidance 
resolves significant issues relevant to 
many taxpayers; 

2. Whether the guidance may be appro
priate for enhanced public involve
ment through the process described in 
Notice 2007-17, 2007-I21.R.B. 748; 

3. Whether the recommended guidance 
promotes sound tax administration: 

4. Whether the recommended guidance 
can be drafted in a manner that will 
enable taxpayers to easily understand 
and apply the guidance; 

5. Whether the Service can administer 
the recommended guidance on a uni
form basis; and 
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6. Whether the recommended guidance 
reduces controversy and lessens the 
burden on taxpayers or the Service. 

Taxpayers may submit recommenda
tions for guidance at any time during the 
year. Please submit recommendations by 
May 31, 2008, for possible inclusion on 
the original 2008-2009 Guidance Prior
ity List. The Treasury Department and 
the Service plan to update the 2008-2009 
Guidance Priority List periodically to re
flect additional guidance that the Treasury 
Department and the Service intend to pub
lish during the plan year. The periodic 
updates allow the Treasury Department 
and the Service to respond to the need for 
additional guidance that may arise during 
the plan year. Recommendations for guid
ance received after May 31, 2008, will be 
reviewed for inclusion in the next periodic 
update. 

Taxpayers are not required to submit 
recommendations for guidance in any par
ticular format. Taxpayers should, how
ever, briefly describe the recommended 
guidance and explain the need for the guid
ance. In addition, taxpayers may include 
an analysis of how the issue should be re
solved. It would be helpful if taxpayers 
suggesting more than one guidance project 
prioritize the projects by order of impor
tance. If a large number of projects are be
ing suggested, it also would be helpful if 
the projects were grouped in terms of high, 
medium or low priority. 

Taxpayers should send written com
ments to: 

Internal Revenue Service 
Attn: CC:PA:LPD:PR 

(Notice 2008-47) 
Room 5203 
P.O. Box 7604 
Ben Franklin Station 
Washington, D.C. 20044 

or hand deliver comments Monday 
through Friday between the hours of 
8 a.m. and 4 p.m. to: 

Courier's Desk 
Internal Revenue Service 
Attn: CC:PA:LPD:PR 

(Notice 2008-47) 
11 I I Constitution Avenue, N.W. 
Washington. D.C. 20224 

Alternatively, 
mit comments 
e-mail to the 

taxpayers may sub
electronically via 
following address: 

Notice. Comments@irscounsei.treas.gol'. 
Taxpayers should include "Notice 
2008-47" in the subject line. All 
comments will be available for public 
inspection and copying in their entirety. 

For further information regarding this 
notice, contact Henry Schneidennan of 
the Office of Associate Chief Counsel 
(Procedure and Administration) at (202) 
622-3400 (not a toll-free call). 



Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking, a Notice 
of Public Hearing, and 
Withdrawal of Previously 
Proposed Regulations 

Guidance Regarding 
Deduction and Capitalization 
of Expenditures Related to 
Tangible Property 

REG-168745-03 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking, 
a notice of public hearing, and withdrawal 
of previously proposed regulations. 

SUMMARY: This document contains 
proposed regulations that explain how 
section 263(a) of the Internal Revenue 
Code (Code) applies to amounts paid to 
acquire, produce, or improve tangible 
property. The proposed regulations clarify 
and expand the standards in the current 
regulations under section 263(a), as well 
as provide some bright-line tests (for ex
ample, a de minimis rule for acquisitions). 
The proposed regulations will affect all 
taxpayers that acquire, produce, or im
prove tangible property. This document 
also provides a notice of public hearing on 
the proposed regulations and withdraws 
the proposed regulations published in the 
Federal Register on August 21, 2006 
(71 FR 161). 

DATES: Written or electronic comments 
must be received by June 9, 2008. Out
lines of topics to be discussed at the pub
lic hearing scheduled for June 24, 2008, at 
10 a.m., must be received by June 3, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-l 68745-03), room 
5203, Internal Revenue Service, PO Box 
7604, Ben Franklin Station, Washington, 
DC 20044. Submissions may be hand-de
livered Monday through Friday between 
the hours of 8:00 a.m. and 4:00 p.m. 
to CC:PA:LPD:PR (REG-168745-03), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, NW, 

Washington, DC 20224, or sent elec
tronically, via the Federal eRulemak
ing Portal at www.regulations.gov (IRS 
REG-168745-03). The public hearing 
will be held in the auditorium of the Inter
nal Revenue Building, 1111 Constitution 
Avenue, NW, Washington, DC. 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed 
regulations, Merrill D. Feldstein or 
Mon L. Lam, (202) 622-4950; concerning 
submission of comments, the hearing, 
and/or to be placed on the building 
access list to attend the hearing, 
Richard.A.Hurst@irscounsel.treas.gov. 

SUPPLEMENTARY INFORMATION: 

Background 

On August 21, 2006, the IRS and Trea
sury Department published in the Federal 
Register (71 FR 161) proposed amend
ments to the regulations under section 
263(a) (2006 proposed regulations) relat
ing to amounts paid to acquire, produce, 
or improve tangible property. The IRS 
and Treasury Department received numer
ous written comments. A public hearing 
was held on December 19, 2006. After 
considering the comment letters and the 
statements at the public hearing, the IRS 
and Treasury Department are withdrawing 
the 2006 proposed regulations and are 
proposing new regulations. 

Summary of Comments and 
Explanation of Provisions 

I. Overview 

These new proposed regulations in
clude many of the provisions contained in 
the 2006 proposed regulations, including 
the proposed format changes in which 
§ 1.263(a)-1 provides general rules for 
capital expenditures, § 1.263(a)-2 provides 
rules for amounts paid for the acquisition 
or production of tangible property, and 
§ 1.263(a)-3 provides rules for amounts 
paid for the improvement of tangible 
property. However, these new proposed 
regulations provide many additional rules 
that were not included in the 2006 pro
posed regulations. For example, these new 
proposed regulations provide a definition 

of materials and supplies under § 1.162-3 
(including a special 12-month rule and 
a $100 de minimis rule), a book confor
mity de minimis rule for acquisitions of 
units of property under § 1.263(a)-2, a 
safe harbor for routine maintenance under 
§ 1.263(a)-3, and an optional simplified 
method for regulated taxpayers under 
§ I.263(a)-3. Additionally, these new 
proposed regulations provide significant 
changes to the rules relating to unit of 
property and restorations, and allow for 
industry-specific repair allowance meth
ods in future Internal Revenue Bulletin 
guidance. These new proposed regula
tions generally will apply to taxable years 
beginning on or after the date that final 
regulations are published in the Federal 
Register. 

II. Withdrawal and Re-Proposal of 
Regulations 

In addition to providing specific com
ments, many commentators suggested 
that, given the broad scope and effect of 
the regulations and the numerous com
ments received on the 2006 proposed 
regulations, consideration should be given 
to re-proposing the regulations in their 
entirety. This suggestion has been adopted 
and the 2006 proposed regulations are 
withdrawn and replaced with these new 
proposed regulations. 

III. Materials and Supplies under 
§1.162-3 

Various commentators thought that the 
2006 proposed regulations failed to fully 
address the relationship between the rules 
for capitalization of tangible property un
der section 263(a) and the materials and 
supplies rules provided in § 1.162-3 of the 
current regulations because the 2006 pro
posed regulations did nut provide special 
rules for the interaction between the two 
proVISIOns. Specifically, commentators 
noted that under the 2006 proposed reg
ulations, tangible property with a useful 
life of 12 months or less was not treated 
as a material and supply, which treatment 
was inconsistent with existing authorities, 
particularly with regard to the timing of 
when to deduct amounts paid to acquire 
the property with a useful life of J 2 months 
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or less. Commentators pointed out that 

the 2006 proposed regulations were incon

sistent with § 1.162-3 and would create 
uncertainty with regard to which provision 

should be applied to which property. In 
response, the IRS and Treasury Depart

ment decided to revise §§ 1.162-3 and 
1.263(a)-2 to provide clear and consistent 
treatment for those items that traditionally 
have been considered to be materials and 
supplies and to provide distinct, but co
ordinated, treatment for those items that 
should be addressed under section 263(a). 

The new proposed regulations provide 
additional guidance under § 1.162-3 with 
respect to the definition of materials and 
supplies. Specifically, the proposed rules 
define a material and supply as tangible 
property that (a) is not a unit of property, 
(b) is a unit of property with an economic 
useful life of 12 months or less, (c) is a unit 
of property that costs $100 or less, or (d) is 
identified as a material and supply in future 
guidance. 

Under the existing regulations, the 
costs of non-incidental materials and sup
plies are deducted as the materials and 
supplies are used or consumed, and the 
costs of incidental materials and supplies 
are deducted as the costs are incurred. 
These new proposed regulations retain 
this treatment of materials and supplies, 
except with respect to rotable and tem
porary spare parts. These new proposed 
regulations provide that rotable or tem
porary spare parts treated as materials 
and supplies will be considered used or 
consumed in the taxable year in which 
the taxpayer disposes of the parts. This 
rule prevents taxpayers from prematurely 
deducting the cost of a unit of property by 
systematically replacing components with 
rotable spare parts. The IRS and Treasury 
Department anticipate that taxpayers with 
rotable or temporary spare parts that are 
not discarded after their original use gen
erally will prefer to capitalize their costs 
and treat those parts as depreciable assets. 
These new proposed regulations provide 
for an election to capitalize these costs. 

Taxpayers should recognize that the 
used or consumed standard for non-in
cidental materials and supplies generally 
is met later than the placed in service 
standard used for depreciation. In addi
tion, taxpayers are reminded that after a 
material or supply is used or consumed, 
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capitalization of the material or supply 

cost to another property may be required. 
For example, amounts paid for materials 

and supplies used in the production of 
inventory or a self-constructed asset gen

erally are required to be capitalized under 
section 263A. Similarly, amounts paid to 
produce materials and supplies generally 

are required to be capitalized as part of 
the production costs of the materials and 
supplies. Nothing in these new proposed 
regulations is intended to change this treat

ment. 
First, these new proposed regulations 

provide that property that is not a unit of 
property as defined in § 1.263(a)-3 will be 
considered a material and supply. In gen
eral. this definition is intended to describe 
spare and replacement parts and is con
sistent with the current characterization of 
these items. 

Second, these new proposed regula
tions provide that property that has an 
economic useful life of 12 months or less 
will be considered a material and supply. 
Commentators requested clarification con
cerning the application of the 12-month 
rule provided in the 2006 proposed reg
ulations. For purposes of applying the 
12-month rule, these new proposed reg
ulations generally adopt the economic 
useful life definition in §1.l67(a)-I(b) 
and provide that, for purposes of these 
new proposed materials and supplies 
regulations, the measurement period for 
economic useful life begins when the item 
is first used or consumed in the taxpayer's 
trade or business. Therefore, the time 
prior to when an item is used or consumed 
is not taken into consideration in deter
mining the economic useful life of the 
asset for purposes of these new proposed 
regulations, notwithstanding the fact that 
the item may have been placed in service 
(ready and available for its intended use) 
for depreciation. 

In addition, these new proposed reg
ulations provide a special economic use
ful life test under the 12-month rule for 
taxpayers with applicable financial state
ments (AFS). Under this rule, taxpayers 
with AFS are required to determine the 
economic useful life in a manner consis
tent with the economic useful life used 
for purposes of determining deprecia
tion in the books and records supporting 
their AFS. An exception is provided if a 

taxpayer does not assign a useful life to 
certain property in its AFS (for ex.ample, 
the item is currently expensed in the tax. 
payer's AFS because it is considered dt 
minimis). 

The 2006 proposed regulations did not 
provide a de minimis rule for the acqui
sition or production of property but re
quested comments on whether a de min
imis rule should be adopted. Commenta
tors generally agreed that the regulations 
should include a de minimis rule but var
ied on how that rule should be structured. 

Third, these new proposed regulations 
provide a $ 100 de minimis rule within the 
definition of materials and supplies. Mate
rials and supplies include a unit of property 
that has a production or acquisition cost of 
$100 or less, without regard to the treat
ment of the item in the taxpayer's financial 
statements. Allowing small items to be 
treated as materials and supplies resolves 
uncertainty with respect to whether those 
i terns represent a depreciable asset or a ma
terial and supply, and $100 is a low enough 
threshold to alleviate concerns about the 
potential distortion of income. However, 
treating a small unit of property as a ma
terial and supply may affect the timing of 
the deduction for the material and supply 
cost because expensing an amount paid for 
a non-incidental material and supply will 
only occur in the period in which the item 
is used or consumed. 

Various commentators pointed out that 
taxpayer burden may be reduced by al
lowing taxpayers to capitalize amounts 
paid for items that otherwise would qual
ify as materials and supplies and treat 
the items as depreciable assets. For ex
ample, many taxpayers currently treat 
rotable spare parts as capital expenditures 
depreciable over the life of the unit of 
property in which the rotables are used. 
See Rev. Rul. 69-200, 1969-1 C.B. 60. 
See §601.601 (d)(2)(ii)(b). 

Under these new proposed regulations, 
taxpayers may elect to treat an amount paid 
for a material and supply as a capital ex
penditure. In general, the election is made 
separately for each material and supply 
and is revocable only with the consent of 
the Commissioner. The election is made 
by capitalizing the cost of the material and 
supply in the year the cost is incurred and 
beginning depreciation of the item in the 
year it is placed in service. 



IV. Repairs under §1.162-4 

The 2006 proposed regulations revised 
§1.l62-4 (the repair rules), to provide 
rules consistent with the improvement 
rules under § 1.263(a)-3 of the 2006 pro
posed regulations. Commentators ex
pressed concern that the proposed changes 
would result in challenges to the de
ductibility of costs that the IRS has long 
agreed with taxpayers are deductible. The 
IRS and Treasury Department do not think 
that the proposed change to § 1.162-4 cre
ates a burden of proof higher than that 
which exists under current law or requires 
capitalization of costs that are not required 
to be capitalized under current law. There
fore, these new proposed regulations do 
not propose any specific changes to the 
rules proposed in the 2006 proposed reg
ulations. However, a routine maintenance 
safe harbor is provided in these new pro
posed regulations in § 1.263(a)-3. 

V. Professional Expenses under §1.162-6 

The existing regulations under 
§1.162-6 provide rules for professional 
expenses. These new proposed regula
tions propose to remove § 1.162-6. In 
general, the treatment of the items listed in 
§ 1.162-6 is adequately addressed in these 
new proposed regulations and other exist
ing regulations. The proposed removal of 
§ 1.162-6 is not intended to result in any 
substantive changes in the treatment of 
professional expenses. 

VI. Capital Expenditures 

A. Amounts Paid to Sell Property 

The 2006 proposed regulations pro
vided rules for the capitalization of selling 
expenses, except in the case of dealers, 
under § 1.263(a)-1. The 2006 proposed 
regulations included an example that re
quired the capitalization of advertising 
costs as a selling expense that must be 
offset against the sale proceeds. Various 
commentators questioned this treatment 
of advertising costs. In general, adver
tising costs are not capital expenditures. 
Therefore, these new proposed regulations 
retain the general rule but remove the ref
erences to advertising costs provided in 
the 2006 proposed regulations and update 
the examples accordingly. 

B. Interests in Land 

The 2006 proposed regulations did not 
provide a specific capitalization rule for 
amounts paid to acquire or create intangi
ble interests in land. The 2006 proposed 
regulations specifically requested com
ments on this issue, but no comments 
were received. These new proposed reg
ulations provide that amounts paid to 
acquire or create interests in land, such as 
easements, life estates, mineral interests, 
timber rights, zoning variances, or other 
interests in land, are examples of capital 
expenditures. Comments are specifically 
requested on this proposed rule. 

VII. Amounts Paid to Acquire or Produce 
Tangible Property 

The 2006 proposed regulations pro
vided rules for the capitalization of 
amounts paid to acquire or produce tan
gible property under § t .263(a)-2. These 
new proposed regUlations generally retain 
the same format, but make some modifica
tions to the 2006 proposed regulations. For 
example, modifications have been made 
to clarify the interaction of § 1.263 (a)-2 
of these new proposed regulations with 
the materials and supplies rules under 
§ 1.162-3. Significant modifications and 
clarifications are discussed further in this 
preamble. 

A. Definition of Produce 

Commentators asked whether the term 
"produce" as used in the 2006 proposed 
regulations had the same meaning as the 
term "produce" under section 263A. These 
new proposed regulations clarify that the 
definition of the term produce for purposes 
of §1.l62-3 and §1.263(a)-2 generally is 
the same as the definition of the term pro
duce for section 263A purposes. The sole 
difference is that the term "improve" is 
not included in § 1.162-3 and § 1.263(a)-2 
because "improve" under section 263A 
is specifically defined in § 1.263(a)-3 of 
these new proposed regulations, relating 
to the improvement of tangible property. 

B. Transaction Costs 

The 2006 proposed regulations gen
erally required a taxpayer to capitalize 
amounts paid to facilitate the acquisition 
of real or personal property, and included 

a list of typical transaction costs. Com
mentators suggested that with respect to 
the rules requiring the capitalization of 
facilitative transaction costs, an excep
tion should be provided for transaction 
costs for pre-decisional investigatory 
costs, similar to the exception provided 
with respect to certain intangibles in 
§1.263(a)-4(e)(l)(iii) (creation of certain 
contract rights) and § 1.263(a)-5(e) (acqui
sition of a trade or business). These new 
proposed regulations provide a general 
rule similar to the rules in the intangibles 
regulations requiring that taxpayers capi
talize all costs that facilitate an acquisition 
of tangible property, including the costs 
of investigating the acquisition, but adopt 
the commentators' suggestion in part by 
providing an exception for certain costs in
curred in the investigation of real property 
acquisitions. The IRS and Treasury De
partment think it is appropriate to provide 
an exception for real property acquisitions 
because these types of transactions most 
often raise the issue of whether the in
vestigatory costs are deductible business 
expansion costs rather than capital expen
ditures to acquire a specific asset. The 
exception provides that costs relating to 
activities performed in the process of de
termining whether to acquire real property 
and which real property to acquire gen
erally are deductible pre-decisional costs. 
Under this exception, capitalization will 
not be required for certain pre-decisional 
investigative activities, such as marketing 
studies, that are not specifically identified 
in these regulations as being inherently fa
cilitative. These new proposed regulations 
provide that inherently facilitative costs 
must be capitalized and list the costs, such 
as transportation and shipping costs, that 
are inherently facilitative. 

A commentator pointed out that sec
tion 263A does not apply to acquisitions 
of property that are not intended for re
sale, and thus, taxpayers should not be re
quired to capitalize overhead costs to this 
type of property. These new proposed reg
ulations address this comment by provid
ing a simplifying convention for employee 
compensation and overhead costs similar 
to the rules provided for intangible prop
erty. However, the new proposed regula
tions reiterate that section 263A does apply 
to the production of real or personal prop
erty. Section 263A contains rules for cef
tain costs incurred prior to production. 
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Under current law, if a taxpayer en

gages in multiple separate and distinct 
transactions, the taxpayer may allocate 
transaction costs to the separate trans

actions and recover the allocable trans
action costs as each distinct transaction 
is abandoned. Sibley. Lindsa)' & Curr 

Co. v. Commissioner, IS I.e. 106, 
110 (1950), acq., 1951-1 e.B. 3. See 
§601.601(d)(2)(ii)(b). However. if the 
transactions are viewed as alternatives, 

only one of which the taxpayer can com
plete, the courts have held that the tax
payer must capitalize all the transaction 
costs to the one transaction ultimately 
completed. United Dairy Farmers, Inc. 
v. United States, 267 F.3d 5\0 (6th Cir. 
200 I); Nicolazzi v. Commissioner, 79 I.e. 
109 (1982), aff d, 722 F.2d 324 (6th Cir. 
1983). To avoid the difficulty inherent 
in administering this rule, including as
certaining the intent of the taxpayer, the 
new proposed regulations provide a more 
objective rule. This rule allows taxpay
ers to allocate inherently facilitative costs 
among the separate and distinct properties 
considered, regardless of the taxpayer's 
ultimate intent or plan. The taxpayer cap
italizes the allocable transaction costs to 
each property, including properties not 
acquired, and recovers the costs as ap
propriate under the applicable provision 
of the Code (for example, section 165, 
167, or 168). Examples are provided to 
demonstrate the application of these rules. 

In addition, a commentator noted that 
the rule contained in the 2006 proposed 
regulations with respect to costs incurred 
prior to placing property in service is really 
a rule for acquisition costs, not improve
ment costs. The IRS and Treasury Depart
ment agree that acti vities occurring prior to 
placing the property in service are concep
tually more related to the acquisition of the 
property than to the improvement of prop
erty. Therefore, these new proposed reg
ulations move to the acquisition cost sec
tion of these regulations the requirement 
to capitalize amounts paid for work per
formed prior to placing property in service. 

e. De Minimis Rule 

The 2006 proposed regulations did not 
provide a specific de minimis rule for the 
acquisition or production of property, but 
the preamble provided a detailed proposal 
of what might be an appropriate de min-
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imis rule and requested comments from 

taxpayers on this issue. Numerous com
ments supported the adoption of a de min

imis rule to the extent such a proposal 
would not alter the current understandings 
between taxpayers and examining agents 
with respect to what type of transactions 

are considered de minimis on examination 
for purposes of evaluating risk. Therefore, 
to reduce burden and provide simplifica
tion, these new proposed regulations pro
vide a de minimis rule. With respect to the 
concerns raised by commentators as to the 
adoption of a de minimis rule, the IRS and 
Treasury Department want to make clear 
that the adoption of such a rule is not in
tended to alter the general risk analysis 
currently employed by examining agents. 
Therefore, the de minimis rule proposed 
in these regulations should not affect any 
current understandings between examin
ing agents and taxpayers with respect to 
the size and character of transactions that 
will be the focus of examinations. 

The proposed de minimis rule is based 
primarily on a qualifying taxpayer's finan
cial statement standards. A qualifying tax
payer is a taxpayer that: (a) has an AFS, 
(b) has written accounting procedures for 
the expensing of de minimis items, and (c) 
recognizes de minimis costs as expenses 
on its AFS. Under the rule provided in 
these new proposed regulations, a qualify
ing taxpayer can use the de minimis stan
dard adopted in its AFS to the extent the 
AFS de minimis standard does not result in 
a distortion of income. Although commen
tators varied regarding whether it is appro
priate to require conformity with AFS to 
qualify for a de minimis rule, the IRS and 
Treasury Department think that it provides 
simplification and reduces burden only to 
allow deductions for de minimis amounts 
paid for property (other than the $100 rule 
for materials and supplies) that are already 
being deducted for AFS purposes. 

The primary concern with the adoption 
of a de minimis rule is that expensing items 
under a de minimis rule may not clearly 
renect income under section 446, partic
ularly for aggregate or bulk purchases of 
de minimis items. In general, the IRS 
and Treasury Department recognize that 
accounting for an item using generally 
accepted accounting principles will not 
result in a distortion of income. Nonethe
less, a distortion of income standard has 
been adopted in an effort to avoid inten-

tional manipulations of the de minimis 
rule. These new proposed regulations pr0-

vide a safe harbor in which the use of an 
AFS de minimis standard will be deemed 
not to distort income. Specifically, the 
safe harbor provides that an amount de
ducted under the AFS de minimis rule for 
the taxable year will be deemed nOi to 
distort income if that amount, added to the 
amounts deducted in the taxable year as 
materials and supplies for units of property 
costing $100 or less, is less than or equal 
to the lesser of (i) 0.1 percent of the tax
payer's gross receipts for the taxable year, 
or (ii) 2 percent of the taxpayer's total de
preciation and amortization for the taxable 
year as determined in its AFS. The safe 
harbor provided in these new proposed 
regulations is based upon percentages and 
comparisons provided in case law. See 
Alacare Home Health Services, Inc. v. 
Commissioner, I.e. Memo. 2001-149; 
Cincinnati, New Orleans & Tex. Pac. Ry. 
Co. v. United Stares, 424 F.2d 563 (et. CI. 
1970). This safe harbor is not intended to 
be used in other contexts as a bright-line 
rule of an amount that distorts income. 
Whether amounts above the safe harbor 
result in a distortion of income depends 
upon the taxpayer's facts and circum
stances. 

These new proposed regulations also 
provide that gain on the sale or disposi
tion of property accounted for under the de 
minimis rule is not treated as gain resulting 
from the sale or disposition of a capital as
set under section 1221 or as property used 
in the trade or business under section 1231. 
These new proposed regulations also clar
ify that property accounted for under the 
de minimis rule is not a material or supply 
under §1.l62-3. 

Moreover, these new proposed regula
tions provide that taxpayers may elect to 
capitalize items that might otherwise be 
within the scope of the de minimis rule. In 
general, this election to capitalize is made 
separately for each asset by treating the 
amount paid as a capital expenditure on the 
tax return. 

These new proposed regulations also 
make a conforming change to the regu
lations under section 263A to ensure that 
amounts paid for property produced by the 
taxpayer also qualify under the de minimis 
rule, because there is no basis for distin
guishing between acquired and produced 
property for this purpose. This change 



is provided in §1.263A-l(b)(14) of these 
new proposed regulations. The rule pro
vides that the cost of property to which 
a taxpayer properly applies the de min
imis rule contained in § 1.263(a)-2(d)(4) of 
these new proposed regulations (including 
the requirement that it not distort income) 
is not required to be capitalized under sec
tion 263A as a separate unit of property, 
but may be required to be capitalized as a 
cost incurred by reason of the production 
of other property. This change is neces
sary because without a conforming change 
to section 263A, property produced by the 
taxpayer that qualified under the de min
imis rule would be capitalized under sec
tion 263A despite the de minimis rule un
der section 263(a). 

These new proposed regulations do 
not impose any specific record keeping 
requirements for the use of the de min
imis rule. However, under section 600 I, 
taxpayers are required to keep books 
and records sufficient to establish their 
eligibility to use the de minimis rule. 
Specifically, taxpayers must maintain 
books and records reasonably sufficient 
to determine (1) the total amounts paid 
and deducted as materials and supplies 
pursuant to §1.162-3(d)(1){iii) of these 
new proposed regulations; (2) the total 
amounts paid and not capitalized pursuant 
to §1.263(a)-2(d)(4)(i) of these new pro
posed regulations; (3) the computation 
of the safe harbor amount provided by 
§1.263(a)-2(d)(4)(iii) of these new pro
posed regulations; (4) that income has 
not been distorted by the aggregate of 
the deductions under §§1.162-3(d)(1)(iii) 
and 1.263(a)-2(d)(4)(i) of these new 
proposed regulations if the aggre
gate amount exceeds the safe har
bor amount determined pursuant to 
§1.263(a)-2(d)(4)(iii) of these new pro
posed regulations; and (5) that the require
ments of §1.263(a)-2(d)(4)(i)(A)-(C) of 
these new proposed regulations have been 
met. 

VIII. Improvements 

In general, these proposed regula
tions are intended to reduce controversy 
and provide clarity on how to determine 
whether an amount paid must be capital
ized under section 263(a) as an improve
ment cost. Consistent with that intent, the 
2006 proposed regulations contained rules 

with respect to improvements, including 
rules to determine whether an amount paid 
results in a material increase in value or 
prolonged useful life. As described below, 
these regulations modify the rules set forth 
in the 2006 proposed regulations to reflect 
comments received. While these pro
posed regulations attempt to provide more 
certainty in an area of law that currently 
requires a subjective analysis, the IRS and 
Treasury Department request comments 
on whether the improvement rules in these 
regulations are consistent with the overrid
ing goal of providing clarity and certainty 
in this area. 

The IRS and Treasury Department re
ceived numerous comments regarding the 
improvement rules provided in the 2006 
proposed regulations. Many of the com
ments received included a general request 
that consideration be given to providing 
more bright-line rules and clarifying def
initions as well as providing greater con
sistency with other provisions of the Code. 
The rules contained in these new proposed 
regulations attempt to address these con
cerns. 

Section 1.263(a)-3 of the 2006 pro
posed regulations provided that taxpayers 
are required to capitalize amounts paid 
to improve a unit of property. Under the 
general rule in the 2006 proposed regula
tions, a unit of property is improved if the 
amounts paid (i) materially increase the 
value of the unit of property; or (ii) restore 
the unit of property. Under the 2006 pro
posed regulations, amounts paid to adapt 
a unit of property to a new or different 
use were considered to materially increase 
the value of a unit of property. The 2006 
proposed regulations also contained rules 
for determining the appropriate unit of 
property. 

These new proposed regulations re
move the new or different use standard 
from the material increase in value rules 
and provide a separate category for new 
or different use. Additionally, the material 
increase in value standard has been re
named the "betterment" standard because 
the betterment standard more closely re
flects the manner in which section 263(a) 
has been interpreted and applied under 
current law. Therefore, these new pro
posed regulations identify three categories 
of costs that result in an improvement to 
property. Taxpayers under the new pro-

posed regulations must capitalize amounts 

paid that: 
(i) Result in a betterment to a unit of 

property; 
(ii) Restore a unit of property; or 
(iii) Adapt a unit of property to a new or 

different use. 
These new proposed regulations continue 
to include rules for defining the unit of 
property to be used in making these deter
minations. 

The 2006 proposed regulations did not 
prescribe a plan of rehabilitation doctrine 
as traditionally described in the case law. 
That judicially-created doctrine provides 
that a taxpayer must capitalize otherwise 
deductible repair costs if they are incurred 
as part of a general plan of rehabilitation 
to the property. See Norwest Corp. v. 
Commissioner, 108 T.C 265 (1997); Moss 
v. Commissioner, 831 F.2d 833 (9th Cir. 
1987); United States v. Wehrli, 400 F.2d 
686 (loth Cir. 1968). Commentators re
quested that the regulations specifically 
state that the plan of rehabilitation doctrine 
either is eradicated or is limited to clearly 
defined circumstances. 

Section 263A requires that all direct 
costs of an improvement and all indirect 
costs that directly benefit or are incurred 
by reason of the improvement must be 
capitalized. See section 263A(b)(1), 
which states that section 263A applies to 
real or tangible property produced by the 
taxpayer, and section 263A(g)( 1), which 
states that the definition of "produce" in
cludes improve. See also §1.263A-l(e), 
which requires the capitalization of direct 
costs and of all indirect costs that directly 
benefit or are incurred by reason of the 
performance of production activities. Sec
tion 263A, therefore, requires a taxpayer 
to capitalize otherwise deductible repair 
costs as part of an improvement if the tax
payer improves a unit of property and the 
otherwise deductible repair costs directly 
benefit or are incurred by reason of the im
provement to the property. Thus, section 
263A has eliminated the need for a plan 
of rehabilitation doctrine to determine the 
allocable costs that must be capitalized as 
part of an improvement. Although some 
commentators requested that the circum
stances in which otherwise deductible 
repair costs must be capitalized as part of 
an improvement be limited, for example, 
to property that is totally dysfunctional 
and unsuitable for its intended purpose, 
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there is no authority for doing so because 

section 263A specifically applies to im

provements. The legislative history to 

the Tax Reform Act of 1986. P.L. 99-514 
(100 Stat. 2085) also indicates that Con

gress intended section 263A to apply to 
improvements to property. See. for exam
ple. S. Rep. No. 99-313, 99th Cong., 2d 
Sess. 133-152 (1986), which states that 
the uniform capitalization rules will apply 
to assets or improvements to assets con
structed by a taxpayer for its own use in a 
trade or business or in an activity engaged 
in for profit, and that the rules are not 
intended to apply to expenditures properly 
treated as repair costs under present law 
that do not relate to the manufacture, re
manufacture. or production of property. 

Section 263A does not require other
wise deductible repair costs to be capital
ized if the repairs do not directly benefit or 
are not incurred by reason of a production 
activity (for example, an improvement). 
The judicially-created plan of rehabili
tation doctrine, however, has been cited 
to require capitalization of otherwise de
ductible repair costs solely because the 
taxpayer has a plan (written or otherwise) 
to perform periodic repairs or mainte
nance, or solely because the taxpayer 
performs several repairs to the same prop
erty at one time even though the property 
is not improved. As stated in the preamble 
to the 2006 proposed regulations, the IRS 
and Treasury Department do not think this 
characterization is appropriate. These new 
proposed regularions specifically provide 
that repairs that are made at the same time 
as an improvement, but that do not directly 
benefit or are not incurred by reason of 
the improvement, are not required to be 
capitalized under section 263(a). These 
new proposed regulations do not prescribe 
a plan of rehabilitation doctrine. There
fore. when these new proposed regulations 
are finalized. the judicially-created plan 
of rehabilitation doctrine will be obsolete, 
particularly with regard to the assertion 
that the doctrine transforms otherwise 
deductible repair costs into capital im
provement costs solely because the repairs 
are performed at the same time as an 
improvement. or are pursuant to a mainte
nance plan. even though the repairs do not 
improve the property under ~ 1.263(a)-3. 
However. section 263A continues to re
quire a taxpayer to capitalize otherwise 
deductible repair costs if the taxpayer im-
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proves a unit of property and the otherwise 

deductible repair costs directly benefit or 

are incurred by reason of the improvement 

to the property. 

A. Unit oj Property 

The 2006 proposed regulations began 

with an initial unit of property determina
tion of all components that are function
ally interdependent to define the largest 
unit of property as a starting point for the 
analysis. Special rules applied to build
ings and their structural components and 
to property used in certain regulated indus
tries. Network assets were excluded from 
the definition of unit of property. The unit 
of property determination for other per
sonal property employed a facts and cir
cumstances test based on the application 
of four exclusive factors-( I) marketplace 
treatment; (2) industry practice and finan
cial accounting; (3) treatment as a rotable 
spare part; and (4) functional use. An over
riding rule required taxpayers to treat prop
erty as a unit of property for purposes of 
section 263 if the taxpayer did so for any 
other Federal income tax purpose. 

The IRS and Treasury Department 
received multiple comments on the defini
tion of a unit of property provided in the 
2006 proposed regulations. The commen
tators generally expressed dissatisfaction 
with the unit of property rules provided 
in the 2006 proposed regulations, particu
larly with respect to the regulated industry 
rules and the rule for rotable spare parts. 
Commentators generally agreed with the 
unit of property rules for a building, but 
raised objections that the remaining rules 
provided in the 2006 proposed regulations 
were overly complex and ambiguous. 
Many commentators recommended that 
the determination of a unit of property 
be based primarily on the functional in
terdependence test, similar to that used 
for depreciation and section 263A pur
poses, with no further factors, while other 
commentators recommended that the de
termination be based on the factors used 
in FedEx Corp. v. United States, 291 
F. Supp. 2d 699 (W.O. Tenn. 2003). aff'd, 
412 F.3d 617 (6th Cir. 2005). 

The IRS and Treasury Department 
think that most of the factors listed in the 
2006 proposed regulations were the same 
as the factors used in FedEx. However, 
commentators generally criticized the 

manner in which the 2006 proposed regu
lations applied these factors. Nonetheless, 
the IRS and Treasury Department agree 

that some factors, such as the rotable spare 
parts factor, may be overly burdensome. 
particularly for taxpayers that use small 

components in their businesses. Addition. 
ally. although some taxpayers in regulated 
industries favored the ability to confonn 
to regulatory reporting, many that are not 
subject to regulatory accounting for all 
assets objected to the conformity rule as 
inappropriate and a potential source for 
uncertainty and controversy. Therefore, 
these new proposed regulations substan. 
tially modify the unit of property definition 
contained in the 2006 proposed regula. 
tions. 

These new proposed regulations pro
vide unit of property rules that generally 
are based on the functional interdepen· 
dence standard, and include special rules 
for buildings, plant property, and network 
assets. Additional rules are provided that 
may require a smaller unit of property 
characterization in certain circumstances. 
Generally, improvements to a unit of prop
erty are not considered separate units of 
property even though the improvements 
are treated as separate assets for deprecia
tion purposes. 

These new proposed regulations gener
ally provide the same rule for buildings as 
the 2006 proposed regulations. A building 
and its structural components are treated as 
a single unit of property. However, a spe· 
cial rule for condominiums and coopera
tives is provided. Additionally, a leasehold 
improvement that is section 1250 property 
and is made by a lessee is a separate unit 
of property. 

For property other than a building, these 
new proposed regulations provide that, in 
general, a single unit of property includes 
all components that are functionally inter
dependent. However, a number of spe
cial rules are provided that may require a 
smaller unit of property to be considered. 
The IRS and Treasury Department do not 
think that applying solely a functional in
terdependence test results in the appropri
ate unit for all types of property. For some 
types of property, such as machinery and 
equipment in a manufacturing plant, the 
functional interdependence test often re
sults in a very expansive unit of property· 
The IRS and Treasury Department think 
it is inappropriate to use such a large unit 



of property for making a determination re
garding improvements. 

These new proposed regulations pro
vide a special rule for plant property, which 
is defined as "functionally interdependent 
machinery or equipment ... used to per
form an industrial process. . . ." This 
definition is not intended to include all 
types of property used in a taxpayer's trade 
or business, but is intended only to cap
ture the functionally interdependent ma
chinery and equipment used in industrial 
processes like manufacturing, electric gen
eration, distribution, warehousing, as well 
as equipment used in providing industrial 
services such as automated materials han
dling equipment. This special rule requires 
that the functionally interdependent ma
chinery and equipment be separated into a 
component or a group of components that 
performs a discrete and major function or 
operation. These new proposed regula
tions provide various examples to illustrate 
activities that will constitute a discrete and 
major function. 

These new proposed regulations pro
vide the same definition of network assets 
as the 2006 proposed regulations and con
tinue to reserve on providing a special rule 
for networks assets. The IRS and Trea
sury Department think that in many sit
uations, the unit of property for network 
assets should be smaller than the unit of 
property determined under the functional 
interdependence test. The IRS and Trea
sury Department generally think that the 
unit of property rules for network assets 
should be addressed on an industry by in
dustry basis in Internal Revenue Bulletin 
guidance. Industries are invited to submit 
requests for guidance under the Industry 
Issue Resolution (IIR) program after these 
regulations are finalized. 

These new proposed regulations also 
provide two additional rules that may 
require a smaller unit of property deter
mination than that provided under the 
general rule. The first rule is triggered if 
the taxpayer has assigned different eco
nomic useful lives for financial statement 
or regulatory purposes to components of 
a single unit of property at the time the 
unit of property is placed in service by the 
taxpayer. Simply accounting for compo
nents separately (for example, recording 
the property separately in depreciation or 
other asset-tracking books and records) 
does not trigger this rule. However, as-

signing a different economic useful life to 
components will require that the unit of 
property determination be limited to those 
components that have been assigned the 
same useful life for financial statement 
purposes. The second rule applies when 
components of a single unit of property are 
depreciated by the taxpayer under differ
ent MACRS classes (including a different 
MACRS class that results from a change 
in method of accounting). This second 
rule also applies if components of a single 
unit of property are depreciated by the 
taxpayer using different recovery methods 
(for example, double-declining balance 
versus unit-of-production). Again, simply 
recording various components separately 
in the taxpayer's depreciation books and 
records will not trigger the rule. 

These rules are intended to prevent 
overly broad unit of property determi
nations that are inconsistent with the 
taxpayer's characterization of the unit of 
property for depreciation purposes. In 
general, the IRS and Treasury Department 
anticipate that these limiting rules will 
apply only in unique circumstances. The 
IRS and Treasury Department encourage 
taxpayers to provide comments on the 
application of these limiting rules and to 
identify situations (if any) in which the 
limiting rules may not operate as intended. 

B. Routine Maintenance Safe Harbor 

The 2006 proposed regulations did not 
contain a routine maintenance safe harbor. 
Various commentators requested that the 
regulations provide guidance to clarify 
when the cost of a routine maintenance 
activity will be considered a deductible 
expense. In addition, commentators ex
pressed concern that under the rules pro
vided in the 2006 proposed regulations, 
routine maintenance activities are required 
to be capitalized if performed near the end 
of the economic useful life of the property, 
regardless that identical activities were 
considered deductible if performed earlier 
in the useful life. 

To address this concern, these new pro
posed regulations provide a routine main
tenance safe harbor under which qualify
ing activities will be deemed to not im
prove the unit of property. Under this safe 
harbor, routine maintenance activities in
clude recurring activities that a taxpayer 
expects to perform more than once over the 

class life of the unit of property as a result 
ofthe taxpayer's use of the unit of property 
to keep the unit of property in its ordinar
ily efficient operating condition. Amounts 
paid for betterments do not keep the unit 
of property in an ordinarily efficient oper
ating condition; however, the replacement 
of minor parts with improved but compara
ble parts generally does not result in a bet
terment. Thus, for example, the safe har
bor includes amounts paid for replacement 
parts that the taxpayer expects to replace 
more than once during the class life of the 
unit of property, even if the replacement 
part is an improved but comparable part. 
As part of the safe harbor provisions, these 
new proposed regulations provide a list of 
relevant considerations to be taken into ac
count in determining whether an amount 
is paid for routine maintenance. These 
considerations include the recurring nature 
of the activity, industry practice, manufac
turer recommendations, taxpayer experi
ence and the treatment of the activity on 
the taxpayer's AFS. The safe harbor main
tenance rule specifically applies to main
tenance activities performed on rotable or 
temporary spare parts, but reminds tax
payers that under the rules proposed in 
§ 1. 1 62-3(b) of these new proposed regula
tions, the capitalized costs associated with 
rotable and temporary spare parts (that is, 
acquisition costs) may be deducted only 
in the taxable year in which the rotable or 
temporary spare part is discarded. 

One concern with establishing a main
tenance safe harbor that includes the costs 
of replacement parts is creating an incen
tive for taxpayers to componentize assets 
in an effort to recover basis upon the re
moval of a component while deducting the 
replacement cost as a repair or mainte
nance expense. Therefore, the safe harbor 
does not apply to the cost of replacement 
components in situations in which the tax
payer has taken into account the basis of 
the component being replaced in determin
ing gain or loss resulting from a sale or 
exchange of the replacement component, 
has taken a loss related to the retirement 
of the component, or has taken a basis ad
justment related to a casualty event under 
section 165. 

The safe harbor is intended to operate 
only as a safe harbor in which qualify
ing costs will be deemed not to consti
tute an improvement. The IRS and Trea
sury Department recognize that many ac-
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tivities that do not qualify for the safe har
bor nonetheless may be activities that do 
not give rise to capitalization of costs un
der section 263(a). Additionally, costs de
ductible under the maintenance safe har
bor may be required to be capitalized under 
section 263A to other property produced or 
acquired for resale. 

C. BettermelllS 

I. Oren'it'1l" 

The 2006 proposed regulations used 
the term "material increase in value" to 
generally describe the concept of a better
ment. In generaL commentators agreed 
with the standards outlined in the 2006 
proposed regulations to determine whether 
an amount paid materially increases the 
value of property. However, commenta
tors differed on whether taxpayers should 
be allowed to override the material in
crease in value test by proving that the 
activity did not actually increase fair mar
ket value. Consistent with the preamble 
to the 2006 proposed regulations. the 
IRS and Treasury Department continue to 
think that whether an amount paid should 
be capitalized as a betterment to a unit 
of property depends upon the purpose. 
the physical nature. and the effect of the 
work for which the amounts were paid. 
and not upon an analysis of the fair market 
value of the property before and after the 
work. Therefore. to clarify this distinction, 
these new proposed regulations change the 
name of the material increase in value test 
to the betterment test. The general rule 
focuses on betterments to the condition of 
thc propcrty. the costs of which should be 
capitalized as an improvement if the bet
terment is material, regardless of whether 
the betterment increases the fair market 
value. 

Commentators noted that the general 
concept of a betterment is difficult to apply 
and suggested that the language in the reg
ulations better define what types of events 
would give rise to a betterment. Addition
ally. commentators pointed out that some 
of the betterment tests were redundant. 
The IRS and Trea~ury Department agree 
that the general concept of a betterment 
or improvement can be difficult to apply. 
In developing these new proposed regula
tions. consideration was given to retaining 
the rules provided in the current regula-
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tions without providing clarification of 
material increase in value. prolong useful 
life. and new or different use. The prin
cipal concern in providing detailed rules 
on the concept of an improvement is the 
potential to create controversy in areas 
where none currently exists. which would 
undermine one of the primary purposes of 
the project. 

Nonetheless, because commentators 
generally did not oppose the tests pro
vided for material increase in value under 
the 2006 proposed regulations, these new 
proposed regulations continue to provide 
an exclusive list of tests that determine 
whether an amount paid results in a bet
terment in an attempt to further solicit 
comments in this area. The IRS and 
Treasury Department specifically request 
comments as to whether the exclusive list 
of tests with respect to improvements pro
vides additional certainty in this area and 
if not, why. Given the continuing eval
uation of this area. taxpayers should be 
particularly aware that no reliance should 
be placed on the rules provided in these 
new proposed regulations until such rules 
are finalized. 

The tests included in the original pro
posed regulations have been reorganized in 
these new proposed regulations in an at
tempt to provide additional clarification. 
Under these new proposed regulations, an 
amount paid results in a betterment if it: 

(i) Ameliorates a material condition or 
material defect that existed prior to the ac
quisition or arose during the production of 
the property, 

(ii) Results in a material addition to the 
unit of property (including a physical en
largement, expansion, or extension), or 

(iii) Results in a material increase in the 
capacity. productivity, efficiency, strength, 
or quality of the unit of property or its out
put. 

2. Ameliorates a Material Condition or 
Defect 

This rule generally follows the rule con
tained in the 2006 proposed regulations 
but clarifies, in response to comments re
ceived, that capitalization is only required 
to the extent the condition or defect is con
sidered material. Commentators noted that 
a taxpayer may not know of a condition or 
defect that exists at the time property is ac
quired and that requiring capitalization of 

costs in this situation would create a hard. 
ship for those taxpayers. Although taxpay
ers may not be aware of defects that exist 
at the time of acquisition. the remedial ac. 
tivity being performed necessarily results 
in a betterment. regardless of whether the 
activity actually increases the fair market 
value of the property. The rule provided 
in these proposed regulations is consis. 
tent with established case law. See United 
Dairv Fanners. Inc. v. United States. 267 
F.3d 510 (6th Cir. 2001): Dominion Re. 
sources, Inc. v. United States. 219 FJd 
359 (4th Cir. 2000). 

Moreover, adopting a rule based on a 
taxpayer's knowledge at the time of acqui
sition or production would be difficult to 
administer. The IRS and Treasury Depart
ment recognize that application of this rule 
to used property acquired by a taxpayer 
will result in some costs that would oth
erwise be deductible as repair costs being 
capitalized the first time the repairs are per
formed (if the condition or defect is ma
terial) if the nature of the activities is to 
correct the effects of wear and tear that 
was not caused by the taxpayer's use of 
the property. This result is consistent with 
the routine maintenance safe harbor, which 
requires the activities under that safe har
bor to be performed as a result of the tax
payer's own use of the property. 

The IRS and Treasury Department un
derstand that certain cases exist in which 
a taxpayer contaminates property during 
its operations, the taxpayer disposes of the 
property, and the taxpayer reacquires the 
property to clean up the contamination. 
Under the proposed rule, a taxpayer would 
be required to capitalize the costs incurred 
to clean up the property even though it was 
the taxpayer's own activities that contam
inated the property. The IRS and Treasury 
Department request comments regarding 
the appropriate treatment of environmental 
remediation costs in these circumstances, 
considering that the remediation is per
formed as a result of the taxpayer's own 
use of the property. The IRS and Trea
sury Department also request comments 
regarding how to determine whether the 
contamination was due solely to the tax
payer's prior operations or, if an interim 
owner may have added to the contami
nation, how to determine the appropriate 
treatment of remediation costs in that cir
cumstance. 



3. Results in a Material Increase in the 
Capacity, etc. 

This rule applies both to material 
increases in the capacity, efficiency, 
strength, or quality of the unit of property 
itself as well as to material increases in the 
capacity, efficiency, strength, or quality of 
the output of the unit of property. 

4. Application of Betterments Rule 

Commentators requested that, to the ex
tent possible, additional guidance be pro
vided with respect to how the betterments 
rules, including materiality, should be ap
plied. The IRS and Treasury Department 
considered various possible bright-line 
rules with respect to materiality, but de
termined that each rule was inappropriate 
under certain circumstances. For example, 
the IRS and Treasury Department con
sidered a rule that presumed materiality 
if the amounts paid are capitalized in the 
taxpayer's financial statements as a perma
nent improvement, that is, the betterment 
is capitalized in the taxpayer's financial 
statements over the remaining economic 
useful life of the unit of property or longer. 
The IRS and Treasury Department think 
that financial statement treatment is an im
portant factor in determining materiality, 
because if the activity is material enough 
to treat as an improvement for financial 
statements, then generally it should be a 
material improvement for tax purposes. 
However, this bright-line rule was not 
adopted because the IRS and Treasury 
Department recognize that the standards 
used for financial statement purposes for 
capitalization of improvements do not co
incide with the rules for capitalization of 
improvements in these proposed regula
tions. For example, some taxpayers may 
defer major maintenance expenses and 
amortize the expenses over the period until 
the next maintenance cycle rather than im
mediately expensing the costs for financial 
statement purposes. The taxpayer's reason 
for not immediately expensing the cost 
for financial statement purposes (that is, 
treating the cost as a deferred expense or 
as a material capital expenditure) may not 
be readily apparent to the IRS, creating ad
ministrative burden and a potential source 
of controversy. Therefore, under these 
new proposed regulations, materiality will 
be based upon the facts and circumstances 

in each case. Examples are provided to 
illustrate to the application of materiality. 

5. Appropriate Comparison for 
Betterments 

The 2006 proposed regulations specif
ically provided that the appropriate 
comparison for determining whether an 
amount paid results in a betterment is made 
by comparing the condition of the unit 
of property immediately after the expen
diture with the condition of the property 
prior to the circumstances necessitating 
the expenditure. These new proposed reg
ulations retain the same comparison test. 

D. Restorations 

1. Overview 

The 2006 proposed regulations pro
vided that, consistent with section 
263(a)(2), a taxpayer must capitalize 
amounts paid that restore a unit of prop
erty. The 2006 proposed regulations 
provided that amounts paid restore a unit 
of property only if they substantially pro
long the economic useful life of the unit 
of property, and provided four rules for 
making that determination. The restora
tion of property rules contained in the 
2006 proposed regulations were criticized 
by commentators as being overbroad and 
difficult to apply. In particular, the AFS 
definition of economic useful life and the 
bright-line one-year rule were denounced 
as providing inappropriate results. In re
sponse, these new proposed regulations 
make numerous modifications to the 2006 
proposed regulations. 

These new proposed regulations con
tinue to require a taxpayer to capitalize 
amounts paid to restore a unit of property. 
However, the one-year rule and the AFS 
conformity requirement for economic lIse
ful life have been removed. These new 
proposed regulations provide a series of 
bright-line rules to determine when an 
amount paid is deemed to restore property. 
Although some commentators criticized 
rules that deem the cost of certain activ
ities to be capitalized as restorations, the 
IRS and Treasury Department think that 
bright lines under this test will reduce 
controversy and help ease administration. 
These rules also expand on the rules pro
vided in the 2006 proposed regulations 

with regard to the restoration of property 
after a casualty loss. 

Section 263(a)(2) states that no deduc
tion is allowed for any amount paid in 
restoring property or in making good the 
exhaustion thereof for which an allowance 
is or has been made. The IRS and Trea
sury Department think that this language 
requires capitalization of a replacement 
component if the taxpayer removes the 
basis of the replaced component from its 
books and records and takes the basis of 
the replaced component into account in its 
tax return. If a taxpayer takes into account 
the basis of a replaced component in its 
tax return, then the replacement of [hat 
component "makes good the exhaustion 
thereof for which an allowance has been 
made." Therefore, these new proposed 
regulations provide that if the taxpayer has 
properly taken a portion of the existing 
adjusted basis of the restored asset into ac
count in the computation of gain or loss on 
a sale or exchange, or as a retirement loss 
or other loss under the Code, the replace
ment of that component will be deemed to 
restore the unit of property. 

2. Restoration of Property Destroyed in a 

Casualty 

The 2006 proposed regulations required 
a taxpayer to capitalize amounts paid to re
pair property if the taxpayer properly de
ducted a casualty loss under section 165 
with respect to a unit of property and the 
amounts paid restore the unit of property 
to a condition that is the same or better 
than before the casualty. The casualty loss 
rule provided in the 2006 proposed reg
ulations was criticized. In general, com
mentators thought there should be no link 
between the recognition of a casualty loss 
under section 165 and the determination 
of whether the cost to replace the prop
erty destroyed (in part or in whole) after 
a casualty event constitutes a capital ex
penditure. However, significant authority 
implies that a casualty-type event gener
ally may only be characterized either as an 
extraordinary event (thus giving rise to a 
"loss" under section 165), or as an ordi
nary and necessary event in the operation 
of a trade or business (thus giving rise to 
an ordinary and necessary deduction un
der section 162). See, e.g., R. R. Henslel; 
Inc. v. Commissioner, 73 T.e. 168, 179 
(1979), acq., (1980-2 e.B. 1); HI/binger 
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v. Commissioner. 36 F.2d 724. 726 (2d 
Cir. 1929), cert. denied, 281 U.S. 741 

(1930). Thus, a casualty is not an ordinary 

event, and the cost to repair property dam
aged by a casualty is not an ordinary ex

pense. Stated differently. a loss under sec
tion 165 represents a destruction of prop
erty necessitating a replacement, which is 

capital, while an ordinary event generally 
represents damage to property necessitat
ing a repair, which mayor may not be cap
ita!. Because the restoration cost resulting 
from a loss is not ordinary, it is not allowed 
as an ordinary and necessary expense un
der section 162, but is treated as a capi
tal expenditure under section 263(a). Al
though it is clear that a casualty event gen
erally results in two economic costs to the 
taxpayer (the destruction of the previously 
invested capital and the costs to replace the 
destruction), the event giving rise to both 
of these costs is the same. 

These new proposed regulations gen
erally require consistent characterization 
of all costs arising from a single event. 
Therefore, under the rules provided in 
these new proposed regulations, a tax
payer that experiences an extraordinary 
loss event sufficiently destructive to in
voke the provisions of section 165 will be 
required to treat the resulting restoration 
costs as a capitalized replacement of the 
destroyed property. This rule is required 
to ensure consistency in tax treatment 
among similarly situated taxpayers. For 
example, a taxpayer whose property is 
completely destroyed by a casualty event 
is required to capitalize the restoration of 
the loss because the restoration results in 
the replacement of the destroyed prop
erty with an entirely new unit of property. 
However, without a consistency rule, a 
taxpayer who experiences the same casu
alty event but only has part of a unit of 
property destroyed might argue that the 
cost to replace the destroyed portion of 
the unit of property is deductible because 
it simply returns the unit of property as 
a whole to its pre-casualty state. Allow
ing this type of disparity in tax treatment 
would provide an incentive to characterize 
destructions of property as partial destruc
tions in order to leave open the position 
that a deduction may be taken for both 
the destruction of property resulting from 
the casualty event. as well as the ordinary 
and necessary expense of replacing the de
stroyed property. This rule also eliminates 
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the dual characterization of minor costs 

incurred for items such as broken windows 
or blown-off shingles as both a casualty 

loss under section 165 and an ordinary and 
necessary expense under section 162. 

Commentators noted that a rule requir

ing the capitalization of restoration costs 
following the recognition of a casualty 
loss would unfairly burden taxpayers that 
routinely experience extraordinary loss 
events in their trade or business. However, 
it should be noted that under these new 
proposed regulations, capitalization is re
quired only if a loss or basis adjustment to 
the property is recognized by the taxpayer 
with respect to the event. 

Various judicial authorities have held 
that events that generally are viewed as ex
traordinary loss events may nonetheless be 
considered ordinary occurrences in a par
ticular industry. See Atlantic Greyhound 
Corp. v. United States, 111 F. Supp. 953 
(Ct. C!. 1953). In this situation, the 
costs to replace property destroyed in what 
would normal\y be characterized as a ca
sualty event may result in an ordinary and 
necessary expenditure under section 162 
rather than a loss under section 165. In this 
regard, the IRS and Treasury Department 
will consider providing guidance on what 
types of events may be considered ordi
nary in a particular industry. Taxpayers are 
encouraged to provide comments on this 
issue. 

Commentators also noted that the rule 
provided in the 2006 proposed regulations 
created a disparity between taxpayers that 
recognized a loss under section 165 and 
taxpayers that received untaxed insurance 
proceeds as a result of a casualty event 
and adjusted the basis of the damaged asset 
accordingly. These new proposed regula
tions eliminate this disparity. 

3. Other Restorations 

Similar to the 2006 proposed regula
tions, these new proposed regulations pro
vide additional circumstances in which a 
restoration is deemed to occur. Capitaliza
tion is required for amounts paid to return 
a unit of property to its ordinarily efficient 
operating condition if the property has de
teriorated to a state of disrepair and can no 
longer function for its intended purpose. 
The IRS and Treasury Department antic
ipate that these types of restorations will 
occur either as a result of lack of mainte-

nance by the taxpayer or after the end of 
the property's useful life. A unit of prop. 

erty that is damaged by a casualty is nOl 
considered to be deteriorated to a state of 
disrepair. 

These new proposed regulations also 
require capitalization of amounts paid to 
rebuild a unit of property to a like-new 
condition after the end of its economic use
fullife. The IRS and Treasury Depanment 

anticipate that this standard will apply 10 

the traditional rebuilding of a unit of prop

erty to return it to a like-new condition. In 
general, a restoration under this rule will 
not result from routine maintenance activ
ities, even if performed near the end of the 
useful life of the property. but instead rep
resents a fundamental renewal of the eco
nomic useful life of the asset. 

Similar to the 2006 proposed regula
tions, the new proposed regulations require 
capitalization of amounts paid to replace a 
major component or substantial structural 
part of a unit of property. In response to 
comments regarding the uncertainty in ap
plying this standard, these new proposed 
regulations define the term "major compo
nent or substantial structural part." Specif· 
ical\y, these new proposed regulations pro
vide that the replacement of a major com
ponent or substantial structural part will be 
deemed to occur only if (a) the replace
ment costs constitute 50 percent or more 
of the replacement cost of the unit of prop· 
erty or (b) the replacement part or parts 
constitute 50 percent or more of the physi
cal structure of the unit of property. These 
50 percent thresholds apply solely for pur
poses of the restoration rules and are not 
intended to be applied to the bettennent or 
new or different use rules. 

E. New or Different Use 

In general, these new proposed regu
lations contain the rules set forth in the 
2006 proposed regulations with respect 
to the capitalization of amounts paid to 
adapt property to a new or different use. 
However, these new proposed regula· 
tions remove the parenthetical contained 
in the 2006 proposed regulations relat
ing to "structural alterations to the unit 
of property." Commentators noted tha~ 
although permanent structural alterations 
may result in adapting property to a new or 
different use, those alterations also could 
result in betterments to the unit of prop-



erty and, in certain circumstances, could 
constitute routine maintenance. Commen
tators also noted that adapting property to 
a new or different use does not necessarily 
make the property better or increase its 
value, but nevertheless is a capital expen
diture. Therefore, the new or different 
use rules are provided separately from the 
betterment rules in these new proposed 
regulations. 

These new proposed regulations also 
clarify that amounts paid will be deemed 
to adapt property to a new or different use 
only if the new use is not consistent with 
the taxpayer's intended use of the property 
at the time the property is placed in service 
by the taxpayer. Additional examples have 
been added to clarify the application ofthis 
rule. 

F. Repair Allowance 

The 2006 proposed regulations pro
vided a repair allowance similar to the 
CLADR repair allowance, but did not 
specify different repair allowance percent
ages for different industries. Commenta
tors generally favored the idea of a repair 
allowance; however, they widely criti
cized the lack of percentages tailored to 
specific industries. Some commentators 
in regulated industries requested that they 
be allowed to determine their deductible 
repair costs and their capital improvement 
costs for tax purposes based on conformity 
with regulatory accounting reporting. 

These new proposed regulations adopt 
the request by certain regulated industries 
to conform the tax treatment of amounts 
paid to maintain, repair, or improve tan
gible property to their regulatory account
ing treatment. An optional regulatory ac
counting method is proposed for amounts 
paid to maintain, repair, or improve tangi
ble property subject to regulatory account
ing. For purposes of this method, regu
lated accounting industries include indus
tries regulated by the Federal Energy Reg
ulatory Commission (FERC), the Federal 
Communications Commission (FCC), and 
the Surface Transportation Board (STB). 
The IRS and Treasury Department recog
nize that conformity with the regulatory 
accounting rules in these industries fre
quently may result in the overcapitaliza
tion of costs, and sometimes the undercap
italization of costs, as compared to the gen
eral rules for improvements under these 

new proposed regulations. The regulatory 
accounting method is not intended to be 
used as a definitive test of what should be 
capitalized for taxpayers that do not elect 
to use the method. 

These new proposed regulations do not 
propose a detailed repair allowance like 
the one that was provided in the 2006 pro
posed regulations. Some commentators 
stated that very large taxpayers will want 
to have a repair allowance, because apply
ing the general rules asset-by-asset is too 
burdensome because of their numerous as
sets. The commentators made clear, how
ever, that taxpayers would not widely use 
a one-size-fits-all approach and that any 
repair allowance must be tailored to in
dividual industries. Therefore, these new 
proposed regulations provide authority for 
issuing industry-specific repair allowance 
guidance in the future. 

IX. Accounting Method Changes 

Thesc new proposed regulations do not 
provide any specific rules for changes in 
method of accounting. Because these pro
posed regulations are not effective until 
they are published as final regulations, 
taxpayers may not change their account
ing method to conform to a method of 
accounting provided in these proposed 
regulations. Generally, a taxpayer's treat
ment of an amount paid to conform with 
these proposed regulations will be a 
change in method of accounting under 
section 446(e). For example, a change 
to the routine maintenance safe harbor 
in § 1.263(a)-3(e) of these proposed reg
ulations or to the optional regulatory 
accounting method in § 1.263(a)-3(i) of 
these proposed regulations is a change 
in method of accounting. The IRS and 
Treasury Department request comments 
on whether a change to or from the use of 
the de minimis rule in §1.263(a)-2(d)(4) 
of these proposed regulations is a change 
in method of accounting under section 
446(e). 

Proposed Effective Date 

These regulations are proposed to ap
ply to taxable years beginning on or af
ter the date the final regulations are pub
lished in the Federal Register. The final 
regulations will provide rules applicable to 
taxpayers that seek to change a method of 
accounting to comply with the rules con-

taincd in the final regulations. Taxpay
ers may not change a method of account
ing in reliance upon the rules contained in 
these new proposed regulations until the 
rules are published as final regulations in 
the Federal Register. 

Special Analyses 

It has been determined that this notice 
of proposed rulcmaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory 
assessment is not required. It also has 
been determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.c. 
chapter 5) does not apply to these regu
lations, and, because the regulation does 
not impose a collection of information on 
small entities, the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) does not apply. 
Pursuant to section 7805(f), this notice of 
proposed rulemaking will be submitted 
to the Chief Counsel for Advocacy of 
the Small Business Administration for 
comment on its impact on small business. 

Comments and Public Hearing 

Before the proposed regulations are 
adopted as final regulations, consideration 
will be given to any written comments (a 
signed original and eight (8) copies) or 
electronic comments that are submitted 
timely to the IRS. Comments are requested 
on all aspects of the proposed regulations. 
In addition, the IRS and Treasury Depart
ment specifically request comments on 
the clarity of the proposed rules and how 
they may be made easier to understand. 
All comments will be available for public 
inspection and copying. 

A public hearing has been scheduled 
for June 24, 2008, at 10 a.m. in the Audi
torium, Internal Revenue Building, 1111 
Constitution Avenue, NW, Washington, 
DC. Due to building security procedures, 
visitors must enter at the Constitution Av
enue entrance. In addition, all visitors 
must present photo identification to enter 
the building. Because of access restric
tions, visitors will not be admitted beyond 
the immediate entrance area more than 30 
minutes before the hearing starts. For in
formation about having your name placed 
on the building access list to attend the 
hearing, see the "FOR FURTHER IN
FORMATION CONTACT" section of this 
preamble. 
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The rules of 26 CFR 601.601 (a)(3) ap
ply to the hearing. Persons who wish to 
present oral comments at the hearing must 
submit electronic or written comments by 
June 9, 2008 and an outline of the topics 
to be discussed and the time to be devoted 
to each topic (signed original and eight (8) 
copies) by June 3. 2008. A period of 10 
minutes will be allotted to each person for 
making comments. An agenda showing 
the scheduling of the speakers will be pre
pared after the deadline for receiving out
lines has passed. Copies of the agenda will 
be available free of charge at the hearing. 

Drafting Information 

The principal author of these regula
tions is Merrill D. Feldstein, Office of the 
Associate Chief Counsel (Income Tax and 
Accounting). However, other personnel 
from the IRS and Treasury Department 
participated in their development. 

Withdrawal of Proposed Amendments 
to the Regulations 

Accordingly, under the authority of 26 
U.S.c. 7805, the notice of proposed rule
making (REG-I 68745-03 ) published in 
the Federal Register on August 21,2006, 
(71 FR 161) is withdrawn. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part I is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part 1 continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.162-3 is revised to 

read as follows: 

§1.162-3 Materials and supplies. 

(a) In general-( 1) Non-incidental ma
terials and supplies. Amounts paid to ac
quire or produce materials and supplies are 
deductible in the taxable year in which the 
materials and supplies are used or con
sumed in the taxpayer's operations. 

(2) Incidental materials and supplies. 
Amounts paid to acquire or produce inci
dental materials and supplies that are car
ried on hand and for which no record of 
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consumption is kept or physical invento
ries at the beginning and end of the year 
are not taken, are deductible in the taxable 
year in which these amounts are paid, pro
vided taxable income is clearly reflected. 

(b) Ratable and temporary spare parts. 

For purposes of this section, rotable spare 
parts are parts that are removable from 
the unit of property, generally repaired or 
improved, and either reinstalled on other 
property, or stored for later installation. 
Temporary spare parts are parts that are 
used temporarily until a new or repaired 
part can be installed, and then removed and 
stored for later (emergency or temporary) 
installation. For purposes of paragraph 
(a)(1) of this section, rotable and tempo
rary spare parts are used or consumed in 
the taxpayer's business in the taxable year 
in which the taxpayer disposes of the parts. 

(c) Coordination with other provisions 
of the Internal Revenue Code. Nothing in 
this section changes the treatment of any 
amount that is specifically provided for un
der any provision of the Internal Revenue 
Code (Code) or regulations other than sec
tion 162(a) or section 21Z and the regula
tions under those sections. For example, 
see § l.263(a)-3, which requires taxpayers 
to capitalize amounts paid to improve units 
of property and section 263A and the regu
lations under section 263A, which require 
taxpayers to capitalize the direct and al
locable indirect costs, including the cost 
of materials and supplies, to property pro
duced or to property acquired for resale. 

(d) Definitions-(l) Materials and sup
plies. For purposes of this section, materi
als and supplies means tangible property 
that is used or consumed in the taxpayer's 
operations and that-

(i) Is not a unit of property (as deter
mined under § I.Z63(a)-3(d)(Z)) and is not 
acquired as part of a single unit of prop
erty; 

(ii) Is a unit of property (as determined 
under §1.263(a)-3(d)(Z» that has an eco
nomic useful life of 12 months or less, be
ginning when the property is used or con
sumed in the taxpayer's operations; 

(iii) Is a unit of property (as determined 
under §1.263(a)-3(d)(2» that has an ac
quisition cost or production cost (as deter
mined under section 263A) of$100 or less; 
or 

(iv) Is identified in published guid
ance in the Federal Register or in 
the Internal Revenue Bulletin (see 

§601.601(d)(2)(ii)(b) of this chapter) as 
materials and supplies for which treatment 
is permitted under this section. 

(2) Economic useful life-(i) General 
rule. The economic useful life of a unit of 
property is not necessarily the useful1ife 
inherent in the property but is the period 
over which the property may reasonably be 
expected to be useful to the taxpayer or, if 
the taxpayer is engaged in a trade or busi
ness or an activity for the production of in. 
come, the period over which the property 
may reasonably be expected to be useful 
to the taxpayer in its trade or business or 
for the production of income, as applica
ble. See §1.l67(a)-I(b) for the factors to 
be considered in determining this period. 

(ii) Taxpayers with an applicablefinan. 
cial statement. For taxpayers with an ap· 
plicable financial statement (as defined in 
paragraph (d)(2)(iii) of this section), the 
economic useful life of a unit of property, 
solely for the purposes of applying the pro· 
visions of paragraph (d)(l)(ii) of this sec· 
tion, is the useful life initially used by the 
taxpayer for purposes of detennining de· 
preciation in its applicable financial state· 
ment, regardless of any salvage value of 
the property. If a taxpayer does not have an 
applicable financial statement for the tax· 
able year in which the property was origi
nally acquired or produced, the economic 
useful life of the unit of property must 
be determined under paragraph (d)(2)(i) of 
this section. Further, if a taxpayer treats 
amounts paid for a unit of property as an 
expense in its applicable financial state
ment on a basis other than the useful life 
of the property or if a taxpayer does not de
preciate the unit of property on its applica
ble financial statement, the economic use· 
fullife of the unit of property must be de
termined under paragraph (d)(2)(i) of this 
section. For example, if a taxpayer has a 
policy of treating as an expense on its ap
plicable financial statement amounts paid 
for property costing less than a certain dol· 
lar amount, notwithstanding that the prop' 
erty has a useful life of more than one 
year, the economic useful life of the prop' 
erty must be determined under paragraph 
(d)(2)(i) of this section. 

(iii) Definition of applicable finan· 
cial statement. The taxpayer's applicable 
financial statement is the taxpayer's fit 
nancial statement listed in paragraphs 
(d)(2)(iii)(A) through eC) of this section 
that has the highest priority (including 



within paragraph (d)(2)(iii)(B) of this sec
tion). The fmancial statements are, In 

descending priority-
(A) A financial statement required to 

be filed with the Securities and Exchange 
Commission (SEC) (the lO-K or the An
nual Statement to Shareholders); 

(B) A certified audited financial state
ment that is accompanied by the report of 
an independent CPA (or in the case of a 
foreign entity, by the report of a similarly 
qualified independent professional), that is 
used for-

(1) Credit purposes; 
(2) Reporting to shareholders, partners, 

or similar persons; or 
(3) Any other substantial non-tax pur

pose; or 
(C) A financial statement (other than 

a tax return) required to be provided to 
the Federal or a state government or any 
Federal or state agencies (other than the 
SEC or the Internal Revenue Service). 

(3) Amount paid. For purposes of this 
section, in the case of a taxpayer using 
an accrual method of accounting, the 
terms amount paid and payment mean a 
liability incurred (within the meaning of 
§1.446-1(c)(l)(ii». A liability may not 
be taken into account under this section 
prior to the taxable year during which the 
liability is incurred. 

(4) Produce. For purposes of this 
section, produce means construct, build, 
install, manufacture, develop, create, raise 
or grow. See also § 1.263(a)-2(b)(4). 
This definition is intended to have the 
same meaning as the definition used 
for purposes of section 263A(g)( 1) and 
§ 1.263A-2(a)(l )(i), except that improve
ments are excluded from the definition in 
this paragraph (d)( 4) and are separately 
defined and addressed in § 1.263(a)-3. 
Amounts paid to produce materials and 
supplies must be capitalized under section 
263A. 

(e) Election to capitalize. A taxpayer 
may elect to treat as a capital expenditure 
the cost of any material or supply as de
fined in paragraph (d)(1) of this section, 
unless the material or supply is a com
ponent of a unit of property as described 
in paragraph (d)(l )(i) of this section, and 
the unit of property is a material or sup
ply under paragraph (d)(l)(ii)-(iv) of this 
section, rather than a capital expenditure. 
An election made under this paragraph (e) 
applies to amounts paid during the tax-

able year to acquire or produce any ma
terial or supply to which paragraph (a) 
of this section would apply (but for the 
election under this paragraph (e». A tax
payer makes the election by capitalizing 
the amounts paid to acquire or produce a 
material or supply in the taxable year the 
amounts are paid and by recovering the 
costs when the material or supply is placed 
in service by the taxpayer for the purposes 
of determining depreciation under the ap
plicable Code and regulation provisions. 
A taxpayer must make this election in its 
timely filed original Federal income tax re
turn (including extensions) for the taxable 
year the material or supply is placed in ser
vice by the taxpayer for purposes of deter
mining depreciation. See §1.263(a)-2 for 
the treatment of amounts paid to acquire or 
produce real or personal tangible property. 
In the case of a pass-through entity, the 
election is made by the pass-through entity, 
and not by the shareholders, partners, etc. 
An election must be made for each mate
rial and/or supply. A taxpayer may revoke 
an election made under this paragraph (e) 
with respect to a material or supply only 
by filing a request for a private letter ruling 
and obtaining the Commissioner's consent 
to revoke the election. An election may 
not be made or revoked through the filing 
of an application for change in accounting 
method or by an amended Federal income 
tax return. A taxpayer that revokes an elec
tion may not re-elect to capitalize the ma
terial or supply for a period of at least 60 
months, beginning with the taxable year of 
revocation. 

(f) Examples. The rules of this section 
are illustrated by the following examples, 
in which it is assumed (unless otherwise 
stated) that the property is not an inciden
tal material or supply, that the taxpayer is 
a calendar year, accrual method taxpayer, 
and that the taxpayer has not elected to 
capitalize under paragraph (e) of this sec
tion. 

Example 1. Not a unit of property; component 
of personal property. X operates a fleet of aircraft. 
In 2008, X purchases a stock of spare parts, which 
it uses to maintain and repair its aircraft. The spare 
parts are not units of property as determined under 
§ 1.263(a)--3(d)(2) and are not rotable or temporary 
spare parts. In 2009, X uses the spare parts in a repair 
and maintenance activity that does not improve the 
property under § 1.263(a)--3. Under paragraph (a)(1) 
of this section, the amounts paid for the spare parts 
are deductible as materials and supplies in 2009, the 
taxable year in which the spare parts are used to repair 
and maintain the aircraft. 

Example 2. NOl a unil of property; ratable spare 
paris. X operates a fleet of specialized vehicles that 
it uses in its service business. At the time that it ac
quires a new type of vehicle, X also acquires a sub
stantial number of rulable spare parts that will be kept 
on hand to quickly replace similar parts in X's vehi
cles as those parts break down or wear out. These 
rotable replacement parts are not units of property as 
determined under § 1.263(a)-3(d)(2), are removable 
fram the vehicles, and are repaired or reconditioned, 
so that they can be reinstalled on the same or simi
lar vehicles. In 2008, X acquires several vehicles and 
associated rotable spare parts. In 2009. X makes re
pairs to several vehicles by using these rotable spare 
parts to replace worn or damaged parts. In 2010. X 
removes these ratable spare parts from its vehicles, 
repairs them and reinstalls them on other similar ve
hicles. In 2012, X can no longer use the rotable parts 
it acquired in 2008 and disposes of them as scrap. 
Under paragraph (d)( I) of this section, the ratable 
spare parts acquired in 2008 are materials and sup
plies. However, under paragraph (b) of this section. 
these parts are not used or consumed until the taxable 
year in which X disposes of the parts. Therefore, un
der paragraph (a)(1) of this section, X may deduct the 
amounts paid for the rutable spare parts in 2012, the 
taxable year in which X disposes of the parts. 

Example 3. Nut a unit o/property; part of a single 
unit 0/ real property. X owns an apartment building 
and discovers that a window in one of the apartments 
is broken. In 2008, X pays for the acquisition, de
livery, and installation of a new window to replace 
the broken window. In the same year, the new win
dow is installed. The window is not a unit of property 
as determined under § l.263(a)-3(d)(2), and the re
placement of the window dues not improve the prop
erty under § 1.263(a)-3. Under paragraph (a)(1) of 
this section, the amounts paid for the acquisition, de
livery, and installation of the window are deductible 
as materials and supplies in 2008, the taxable year in 
which the window is installed in the apartment build
ing. 

Example 4. Economic usefu/life of 12 months 
or less. X operates a fleet of aircraft that carries 
freight for its customers. X owns a storage tank on 
its premises, which can hold a one-month supply of 
jet fuel for its aircraft. On December 31, 2008, X 
purchases a one-month supply of jet fuel. In 2009, X 
uses the jet fuel purchased on December 31,2008, to 
fuel the aircraft used in its business. Under paragraph 
(al( I) of this section, the amounts paid for the jet fuel 
are deductible as materials and supplies in 2009, the 
taxable year in which the jet fuel is used or consumed 
in the operation of X's aircraft. 

Example 5. Unit of property that costs $100 or 
less. X operates a rental business that rents out a va
riety of small individual items to customers (rental 
items). X maintains a supply of rental items on hand 
to replace worn or damaged items. In 2008, X pur
chases a large quantity of rental items to use in its 
rental business. Each of these rental items is a unit 
of property that costs $100 or less. In 2009, X be
gins using all of the rental items purchased in 2008 
by providing them to customers of its rental business. 
X does not sell or exchange these items on established 
retail markets at any time after the items are used in 
the rental business. Under paragraph (a)(l) of this 
section, the amounts paid for the rental items are de
ductible as materials and supplies in 2009, the taxable 
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year in \\hich the rental items are u,ed in X's busi

ness. 

Example 6. Unit of propert.\' that costs S100 or 

len. X provides billing services to its customers. In 

2008. X incurs costs to purchase 50 facsimile ma

chines to be used by its employees. Each facsimile 

machine is a unit of propeny that costs less than $100. 

In 200S. X's employees begin using 35 of the facsim

ile machines. and X stores the remaining 15 machines 

for use in a later taxahle year. Under paragraph (a)( I) 

of this section. the amounts paid for 35 of the fac

simile machines are deductible as materials and sup

plies in 2008. the taxable year in which X uses those 

machines. The amounts paid for each of the remain

ing 15 machines are deductible in the taxable year in 

which each machine is used. 

Example 7. Materials and supplies /lsed ill im

prO\'ement~; coordillarion lI'ith .~1.2(j3(a)-3. X owns 

various machines that are used in its business. In 

2008. X purchases a supply of spare pans for its ma

chines. The spare parts are not uni ts of property as de
termined under ~ 1.263(a)-3(d)(2) and are not rotable 

or temporary spare parls. The ~pare parts may he used 

by X in the repair or maintenance of a machine under 

§ 1.162-4 or in the improvement of a machine under 

~ 1.2631 a)-3. In 2009. X uses all of these spare pans 

in an activity that improves the unit of propeny under 

~ 1.263(a)-3. Under paragraph (d)( I )(i) of this sec

tion. the spare pans purchased by X in 2008 are ma

terials and supplies. Under paragraph (a)( I) of this 

section. the amounts paid for the spare pans are oth

erwise deductible as materials and supplies in 2009. 

the taxable year in which X uses those parts. How

ever. because these materials and supplies are used to 

improve X's propeny. X is required to capitalize the 

amounts paid for those spare pans under § 1.263(a)-3. 

See also section 263A requiring taxpayer, tu capital

ize the direct and allocable indirect costs of property 

produced or acquired for resale. 
Example 8. Cost of producing materials alld sup

plies; coordination with section 263A. X is a manu

facturer that produces liquid waste as part of its oper

ations. X determines that its current liquid waste dis

posal process is inadequate. To remedy the problem. 

in 2008. X constructs a leaching pit to provide a drain

ing area for the liquid waste. The leaching pit has an 

economic useful life of less than 12 months. starting 

on the date that X begins to use the leaching pit as 
a draining area. At the end of this period. X's fac

tory will he cunnected to the local sewer system. In 
2009. X starts using the leaching pit in its operations. 

The amounts paid to construct the leaching pit (in
cluding the direct and allocable indirect costs of prop
eny produced under section 263A) are amounts paid 

for a material or supply under paragraph (d)( I )(ii) of 
this section. Linder paragraph (a)( I) of this section. 

the amounts paid for the leaching pit are otherwise 
deductible as materials and supplies in 2009. the tax

able year in which X uses the leaching pit. However. 
because the amounts paid to constmct the leaching 
pit are incurred hy reason of X 's manufacturing oper

ations. X is required to capitalize the amounts paid to 

construct the leaching pit to X's propeny produced. 

See *1.263A-I(e)(3)(ii)(H 
£.wlIlple Y. Costs ofacqlliring lIlaterials alld SIIP

plie;' .Ii,/" prodllctio/l of propert.\': coordilllltion with 

.l"ecrioll 263.4. In 2008. X purchases jigs. dies. molds. 
and patterns for use in the manufacture of X's prod

ucts. The enmomlc uscfullife of each Jig. die. mold. 
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and pattern is 12 months or less. beginning when 

each item is used m the manufacturing process. X 
begins usmg the purchased items In 2009 to manu

facture its products. These items are materials and 

supplies under paragraph (d)(I )(ii) of this section. 

Under paragraph (a)( I) of this section. the amounts 

paid for the items are otherwise deductible as mate

rials and supplies in 2009. the taxable year in which 

X uses those item,. However. because the amounts 

paid for these materia" and supplies directly benefit 

or are incurred by reason of the taxpayer's produc

tion actiVities. X is required to capitalize the amounts 

paid for these items to X's propeny produced. Sec 

* 1.263A-I (e)(3 Hii )(E). 
EXlllllple 10. Election to capitali:e. X operates 

a rental business that rents out a variety of items 

(rental items) to its customers. each of which is 

a separate unit of property as detennined under 

§ 1.263(a)-3(d)(2). X does not sell or exchange these 

items on established retail markets at any time after 

the items are used in the rental business. In 2008. 

X incurs costs to purchase various rental items. all 

of which cost less than $100 or have an economic 

useful life of less than 12 months. beginning when 

used or consumed. X begins using the rental items 

in its business in 2008. Under paragraph (a)(I) of 

this section. the amounts paid for each rental item 

purchased in 2008 are deductible as a material or 

supply in the taxable year in which the item is used. 

However. for administrative reasons. X would prefer 

to treat all of its rental items as capital expenditures 

subject to depreciation. Under paragraph (e) of this 

section. X may elect not to apply the rule contained 
in paragraph (a)( I) of this section to the rental items. 

X makes this election by capitalizing the amounts 

paid for each rental item in the taxable year the costs 

are incurred and by beginning to recover the costs 
of each item on its timely filed Federal income tax 

return for the taxable year that the item is placed 

In service by X for purposes of determining depre
ciation under the applicable Code and regulation 

provisions. See § 1.263(a)-2(e) for the treatment of 
capital expenditures 

Example 11. Eleetioll to capitalize. X is an elec

tric utility. In 2008. X acquires certain temporary 

spare pans. which it keeps on hand to avoid opera

tional time loss in the event it must make emergency 

repairs to a unit of property that is subject to depre
ciation. These pans are not units of propeny as de

termined under § 1.263(a)-3(d)(2) and are not used 
to improve propeny under § 1.263(a)-3(d)( I). These 

temporary spare pans are used unci I a new or repaired 

part can be installed. and then removed and stored 

for later emergency installation. Under paragraphs 

(a)( I) and (b) of this section. the amounts paid for 

the temporary spare pans are deductible as materi

als and supplies in the taxable year in which they are 
dispDsed of by the taxpayer. However. because it is 

unlikely that the temporary spare pans will be dis

posed of in the near future. X would prefer to treat the 

spare pans as capital expenditures subject to depreci

ation. Accordingly. X may elect under paragraph (e) 

of this section not to apply the rule contained in para
graph (a)( I) of this section to each of its temporary 

spare pans. X makes this election by capitalizing the 

amounts paid for each spare pan in the taxable year 

the costs are incurred and hy beginning to recover the 

costs of each pan on its timely filed Federal income 
tax return for the taxable year that the pan is placed 

in service by X for purposes of determining dep!!cj. 

ation under the applicable Code and regulation pr0-

visions. See § 1.26J(a)-2(e) for the treaunent of cap. 
ital expenditures and section 263A requiring taxpay_ 

ers to capitalize the direct and allocable indirect COSll 

of propeny produced or acquired for resale. 

Par. 3. Section 1.162-4 is revised to 
read as follows: 

§1.162-4 Repairs. 

Amounts paid for repairs and mainte
nance to tangible property are deductible 
if the amounts paid are not required to be 
capitalized under § 1.263(a)-3. 

§1.162-6 [Removed] 

Par. 4. Section 1.162-6 is removed. 
Par. 5. Section 1.263(a)-O is amended 

by revising the entries for §§ 1.263(aH. 
1.263(a)-2 and 1.263(a)-3 to read as fol
lows: 

§1.263( a)-O Table of contents. 

* * * * * 
§1.263(a)-1 Capital expenditures; in 
general. 

(a) General rule for capital expendi-
tures. 

(b) Coordination with section 263A. 
(c) Examples of capital expenditures. 
(d) Amounts paid to sell property. 
( I) In general. 
(2) Treatment of capitalized amount. 
(3) Examples. 
(e) Amount paid. 
(f) [Reserved] 
(g) Effective/applicability date. 

§1.263(a)-2 Amounts paid to acquire or 
produce tangible property. 

(a) Overview. 
(b) Definitions. 
( I) Amount paid. 
(2) Personal property. 
(3) Real property. 
(4) Produce. 
(c) Coordination with other provisions 

of the Internal Revenue Code. 
(1) In general. 
(2) Materials and supplies. 
(d) Acquired or produced tangible prop-

erty_ 
(1) In general. 
(i) Requirement of capitalization. 
(ii) Examples. 



(2) Defense or perfection of title to 
property. 

(i) In general. 
(ii) Examples. 
(3) Transaction costs. 
(i) In general. 
(ii) Scope of facilitate. 
(A) In generaL 
(B) Inherently facilitative amounts. 
(C) Special rule for acquisitions of real 

property. 
(D) Employee compensation and over-

head costs. 
(1) In general. 
(2) Election to capitalize. 
(iii) Treatment of transaction costs. 
(iv) Examples. 
(4) De minimis rule. 
(i) In general. 
(ii) E)(ceptions to de minimis rule. 
(iii) Safe harbor. 
(iv) Additional rules. 
(v) Election to capitalize. 
(vi) Definition of applicable financial 

statement. 
(vii) Examples. 
(e) Treatment of capital expenditures. 
(f) Recovery of capitalized amounts. 
(l) In generaL 
(2) Examples. 
(g) [Reserved] 
(h) Effective/applicability date. 

§1.263(a)-3 Amounts paid to improve 
tangible property. 

(a) Overview. 
(b) Definitions. 
(1) Amount paid. 
(2) Personal property. 
(3) Real property. 
(4) Applicable financial statement. 
(c) Coordination with other provisions 

of the Internal Revenue Code. 
(1) In general. 
(2) Example. 
(d) Improved property. 
(1) Capitalization rule. 
(2) Determining the unit of property. 
(i) In general. 
(ii) Building and structural compo-

nents. 
(iii) Property other than buildings. 
(A) In general. 
(B) Plant property. 
(1) Definition. 
(2) Unit of property for plant property. 
(C) Network assets. 

(1) Definition. 
(2) [Reserved] 
(D) Additional rules. 
(iv) Examples. 
(3) Compliance with 

quirements. 
regulatory re-

(4) Repairs and maintenance performed 
during an improvement. 

(i) In general. 
(ii) Exception for individuals. 
(5) Aggregate of related amounts. 
(e) Safe harbor for routine maintenance. 
(1) In general. 
(2) Exceptions. 
(3) Rotable or temporary spare parts. 
(4) Class life. 
(5) Examples. 
(f) Capitalization of betterments. 
(1) In general. 
(2) Application of general rule. 
(i) Facts and circumstances. 
(ii) Unavailability of replacement parts. 
(iii) Appropriate comparison. 
(A) In general. 
(B) Normal wear and tear. 
(C) Particular event. 
(3) Examples. 
(g) Capitalization of restorations. 
(1) In general. 
(2) Rebuild to like-new condition. 
(i) In general. 
(A) Like-new condition. 
(B) Economic useful life. 
(ii) Exception. 
(3) Replacement of a major component 

or substantial structural part. 
(i) In general. 
(ii) Exception. 
(4) Examples. 
(h) Capitalization of amounts to adapt 

property to a new or different use. 
C 1) In general. 
(2) Examples. 
(i) Optional regulatory accounting 

method. 
(1) In generaL . 
(2) Eligibility for regulatory accountmg 

method. 
(3) Description of regulatory account-

ing method. 
(4) [ReservedJ 
(5) Examples. 
(j) Repair allowance. 
(k) Treatment of capital expenditures. 
(1) Recovery of capitalized amounts. 
(m) [Reserved] 
(n) Effective/applicability date. 

Par. 6. Section 1.263(a)-1 is revised to 
read as follows: 

§1.263(a)-1 Capital expenditures; in 
general. 

(a) General rule for capital expendi
tures. Except as provided in chapter I of 
the Internal Revenue Code (Code), no de
duction is allowed for-

(1) Any amount paid for new buildings 
or for permanent improvements or better
ments made to increase the value of any 
property or estate, or 

(2) Any amount paid in restoring prop
erty or in making good the exhaustion 
thereof for which an allowance is or has 
been made. 

(b) Coordination with section 263A. 
Section 263(a) generally requires taxpay
ers to capitalize an amount paid to acquire, 
produce, or improve real or personal tan
gible property. Section 263A generally 
prescribes the direct and indirect costs that 
must be capitalized to property produced 
or improved by the taxpayer and property 
acquired for resale. 

(c) Examples of capital expenditures. 
The following amounts paid are examples 
of capital expenditures: 

(1) An amount paid to acquire or pro
duce real or personal tangible property. 
See § 1.263(a)-2. 

(2) An amount paid to improve real 
or personal tangible property. See 
§ 1.263(a)-3. 

(3) An amount paid to acquire or create 
intangibles. See § 1.263(a)-4. 

(4) An amount paid or incurred to facil
itate an acquisition of a trade or business, 
a change in capital structure of a business 
entity, and certain other transactions. See 
§ 1.263(a)-5. 

(5) An amount paid to acquire or create 
interests in land, such as easements, life es
tates, mineral interests, timber rights, zon
ing variances, or other interests in land. 

(6) An amount assessed and paid un
der an agreement between bondholders or 
shareholders of a corporation to be used in 
a reorganization of the corporation or vol
untary contributions by shareholders to the 
capital of the corporation for any corporate 
purpose. See section 118 and § 1.118-1. 

(7) An amount paid by a holding com
pany to carry out a guaranty of dividends 
at a specified rate on the stock of a sub
sidiary corporation for the purpose of se-
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curing new capital for the subsidiary and 
increasing the value of its stockholdings in 
the subsidiary. This amount must be added 
to the cost of the stock in the subsidiary. 

(dl Amounts paid to sell property-(l) 

In general. Except in the case of dealers in 
property. commissions and other transac
tion costs paid to facilitate the sale of prop
erty generally must be capitalized. How
e\'er. in the case of dealers in property, 
amounts paid to facilitate the sale of prop
erty are treated as ordinary and necessary 
business expenses. See § 1.263(al-5(g) for 
the treatment of amounts paid to facilitate 
the disposition of assets that constitute a 
trade or business. 

(2) Treatmellt of capitalized amount. 

Amounts capitalized under paragraph 
(d)( I) of this section are treated as a reduc
tion in the amount realized and generally 
are taken into account either in the taxable 
year in which the sale occurs or in the 
taxable year in which the sale is aban
doned if a loss deduction is permissible. 
The capitalized amount is not added to the 
basis of the property and is not treated as 
an intangible under § 1.263(a)-4. 

(3) Examples. The following examples, 
which assume the sale is not an installment 
sale under section 453, illustrate the rules 
of this paragraph (d): 

E.wmple I. Sales costs of real propert.\'. X owns 

a parcel of real estate. X sells the real estate and pays 

legal tees. recording fees, and sales commissions to 

facilitate the sale. X must capitalize the fees and com

missions and. in the taxable year of the sale. offset 

the fees and commiSSIOn> against the amount realiLed 

from the sale of the real estate. 

F\(lmple 2. Sales cosrs oj dealers. Assume the 

same fact, as in Example I, except that X is a dealer 

in real estate. The commissions and fees paid to facil

itate the sale of the real estate arc treatcd as ordinary 

and necessary husiness expenses under section 162. 

Exalllple 3. Sales (OSfS of persollal propert\' I/sed 
ill II !rade or husif1ess. X owns a truck for use in 

X', trade or business. X decides to sell the truck and 

on November 15. 2008. X pays for an appraisal to 

determine a reasnnable ast..ing price. On February 15. 
2()09. X sells the truck to Y. X is required to capitalize 

in 2()OR the amount paid to appraise the truck and. in 

200lJ. is required to othet the amount paid against the 

arnlluIlt realized from the sale of the truck. 

Exalllple 4. Costs "fai>olldolled .\'{/!e ojpers(}Il111 
!Jmpert.\' fI.Ied ill a rrade {II' hl/siness. Assume the 
,a me fach as in Erw)/f'le 3. except that. instead of 

selling the truck on February 15.2009. X decides on 
that date not to sell the truck and takes the truck off 

the market. X is required to capitaliLe in 2008 the 
amount paid to appraise the truck. However. X may 

treat the amount paid to appraise the truck as a loss 
under sectl(ln 165 in 20()9 when the sale is abandoned. 

EWlllf'le _'. Soil'S CO.lr., of persOJ1lfi f'mpern' nor 
11\,<,<1 ill a rra"" orlm.llIlt'.IS. Assume the same facts as 
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in Example 3. except that X does not use the truck in 

X's trade or business. but instead uses it for personal 

purposes. X decides to sell the truck and on Novem

ber 15. 2008. X pays for an appraisal to determine 

a reasonable asking price. On February 15. 2009. X 

sells the truck to Y. X is required to capitalize in 2008 

the amount paid to appraise the truck and, in 2009, is 

required to offset the amount paid against the amount 

realized from the sale of the truck. 

EX(/IIlf'{~ o. Costs of abandolled sale of personal 
propert." nor used in a trade or h1lsiness. Assume the 

same facts as in Example 5. except that, instead of 

selling the truck on February 15.2009. X decides on 

that date not to sell the truck and takes the truck 011' 
the market. X i, required to capi talize in 2008 the 

amount paid to appraise the truck. Although the sale 

is abandoned in 2009. X may not treat the amount 

paid to appraise the truck as a loss under section 165 

because the truck was not used in X's trade or busi

ness or in a transaction entered into for profit. 

(e) Amount paid. In the case of a tax
payer using an accrual method of account
ing, the terms amount paid and payment 
mean a liability incurred (within the mean
ing of § 1.446-1 (c)(\ )(ii». A liability may 
not be taken into account under this section 
prior to the taxable year during which the 
liability is incurred. 

(f) [Reserved] 
(g) Effective/applicability date. The 

rules in this section apply to taxable years 
beginning on or after the date of publi
cation of the Treasury decision adopting 
these rules as final regulations in the Fed· 
eral Register. 

Par. 7. Section 1.263(a)-2 is revised to 
read as follows: 

§1.263(a)-2 Amoullts paid to acquire or 
produce tangible property. 

(a) Overview. This section provides 
rules for applying section 263(a) to 
amounts paid to acquire or produce a unit 
of real or personal property. Paragraph 
(b) of this section contains definitions. 
Paragraph (c) of this section contains the 
rules for coordinating this section with 
other provisions of the Internal Revenue 
Code (Code). Paragraph (d) of this sec
tion provides the rules for determining the 
treatment of amounts paid to acquire or 
produce a unit of real or personal property, 
including amounts paid to defend or per
fect title to real or personal property and 
amounts paid to facilitate the acquisition 
of property. Paragraph (d) also provides a 
de millimis rule. 

(bJ Definitions. For purposes of this 
section, the following definitions apply: 

( I ) Amollnt paid. In the case of a tax
payer using an accrual method of account_ 
ing, the terms amount paid and paymtnr 

mean a liability incurred (within the mean
ing of § 1.446-1 (c)(l )(ii». A liability may 
not be taken into account under this section 
prior to the taxable year during which the 
liability is incurred. 

(2) Personal property means tangible 
personal property as defined in § 1.48-I(c). 

(3) Real property means land and im
provements thereto, such as buildings or 
other inherently permanent structures (in
cluding items that are structural compo
nents of the buildings or structures) that are 
not personal property as defined in para
graph (b )(2) of this section. Any property 
that constitutes other tangible property un
der § 1.48-1 (d) is treated as real property 
for purposes of this section. Local law 
is not controlling in determining whether 
property is real property for purposes of 
this section. 

(4) Produce means construct, build, in
stall, manufacture, develop, create, raise, 
or grow. This definition is intended to have 
the same meaning as the definition used 
for purposes of section 263A(g)(l) and 
§ 1.263A-2(a)(l lei), except that improve
ments are excluded from the definition in 
this paragraph (b)( 4) and are separately de
fined and addressed in § 1.263(a)-3. 

(c) Coordination with other provisions 
of the Internal Revenue Code-( I) In gen
eral. Nothing in this section changes the 
treatment of any amount that is specifi
cally provided for under any provision of 
the Code or regulations other than section 
162(a) or section 212 and the regulations 
under those sections. For example, see 
section 263A requiring taxpayers to cap
italize the direct and certain indirect costs 
of producing property or acquiring prop
erty for resale. 

(2) Materials and supplies. Nothing 
in this section changes the treatment of 
amounts paid to acquire or produce prop
erty that is properly treated as materials 
and supplies under § 1.162-3. 

(d) Acquired or produced tangible 
property-( I) In general-(i) Require
ment of capitalization. Except as pro
vided in paragraph (d)( 4) of this section 
(relating to the de minimis rule) and in 
§ 1. I 62-3(d)(l )(ii), (iii), and (iv) (relat
ing to certain materials and supplies), a 
taxpayer must capitalize amounts paid 
to acquire or produce a unit of real or 



personal property (as determined under 
§ 1.263(a)-3( d)(2)), including leasehold 
improvement property, land and land im
provements, buildings, machinery and 
equipment, and furniture and fixtures. 
Amounts paid to acquire or produce a 
unit of real or personal property include 
the invoice price, transaction costs as de
termined under paragraph (d)(3) of this 
section. and costs for work performed 
prior to the date that the unit of property 
is placed in service by the taxpayer (with
out regard to any applicable convention 
under section l68(d». A taxpayer also 
must capitalize amounts paid to acquire 
real or personal property for resale and 
to produce real or personal property. See 
section 263A for the costs required to be 
capitalized to property produced by the 
taxpayer or to property acquired for resale. 

(ii) Examples. The rules of this section 
are illustrated by the following examples, 
in which it is assumed that the taxpayer 
does not apply the de minimis rule under 
paragraph (d)(4) of this section: 

Example 1. Acquisition of personal property. In 
2008, X purchases new cash registers for use in its re
tail store located in leased space in a shopping mall. 

Assume each cash register is a unit of property as de
termined under §1.263(a)-3(d)(2), and is not a mate

rial or supply under § 1.162-3. X must capitalize un
der this paragraph (d)( I) the amount paid to purchase 

each cash register. 
Example 2. Relocation of personal property. As

sume the same facts as in Example I, except that X's 
lease expires in 2009 and X decides to relocate its re
tail store to a different building. In addition to various 
other costs, X pays $5,000 to move the cash registers. 

X is not required to capitalize under this paragraph 
(d)(l) the $5,000 amount paid for moving the cash 

registers. 
Example 3. Acquisition of personal property 

that is not a unit of property; coordination with 
§1.162-3. X operates a fleet of aircraft. In 2008, 
X purchases a stock of spare parts, which it uses to 
maintain and repair its aircraft. Assume that the spare 

parts are not units of property as determined under 
§ 1.263(a)-3(d)(2). X does not make elections under 

§1.l62-3(e) to treat the materials and supplies as 
capital expenditures. In 2009, X uses the spare parts 

in a repair and maintenance acti vity that does not 
improve the property under § 1.263(aJ-3. Because 
the parts are not units of property, X is not required 
to capitalize the amounts paid for the parts under 
this paragraph (d)( 1). Rather, X must apply the rules 

in §1.l62-3, governing the treatment of materials 
and supplies, to determine the treatment of these 

amounts. 
Example 4. Acquisition of unit of personal prop

erty; coordination with §1.162-3. X operates a rental 

business that rents out a variety of small individual 
items to customers (rental items). X maintains a 

supply of rental items on hand to replace worn or 
damaged items. In 2008, X purchases a large quan-

tity of rental items to be used in its husiness. Assume 
that each of these items is a unit of property under 
§ 1.263(a)-3(d)(2) and that several of these rental 

items are materials and supplies under the definition 

provided in § 1.162-3(d). Therefore, X must apply 
the rules in § 1.162-3 to determine the treatment of 

the amounts paid to acquire rental items that are 
materials and supplies. Under this paragraph (d)( 1), 

X must capitalize the amounts paid for the rental 
items that are units of property and do not otherwise 
qualify as materials and supplies under § 1.lfi2-3(d). 

Example 5. Acquisition or production cost. X 

purchases or produces jigs, dies, molds, and patterns 

for use in the manufacture of X's products. Assume 

that each of these items is a unit of property as deter
mined under § 1.263(a)-3(d)(2), and is not a material 

and supply under § 1.162-3(dJ. X is required to cap
italize under this paragraph (d)(l) the amounts paid 
to produce or purchase the jigs, dies, molds, and pat
terns. See section 263A for the costs to be capitalized 
to property produced by X. 

Example 6. Acquisition of land. X purchases a 

parcel uf undeveloped real estate. X must capitalize 
under this paragraph Cd)( I) the amount paid to acquire 
the real estate. See § 1.263(a)-2(d)(3) for the treat

ment of amounts paid to facilitate the acquisition of 
real property. 

Example 7. Acquisition of building. X purchases 
a building. X must capitalize under this paragraph 
(d)(l) the amount paid to acquire the building. See 
§ 1.263(a)-2(d)(3) for the treatment of amounts paid 

to facilitate the acquisition of real property. 
Example 8. Acquisition of property for resale. X 

purchases goods for resale. X must capitalize under 
this paragraph (d)( I) the amounts paid to acquire the 
guuds. See section 263A for the costs to be capital
ized to property acquired for resale. 

Example 9. Production of property for sale. X 
produces goods for sale. X must capitalize under 
this paragraph (d)(l) the amount paid to produce the 
goods. See section 263A for the costs to be capital

ized to property produced by X. 
Example 10. Production of building. X con

structs a building. X must capitalize under this para
graph (d)(l) the amount paid to construct the build
ing. See section 263A fur the costs to be capitalized 

to real property produced by X. 
Example fl. Acquisition of assets constituting a 

trade or business. Y uwns tangible and intangible as
sets that constitute a trade or business. X purchases 
all the assets of Y in a taxable transaction. X must 
capitalize under this paragraph (dJ( I J the amount paid 

for the tangible assets of Y. See § 1.263(aJ-4 fur the 
treatment of amounts paid to acquire intangibles and 
§ 1.263(a)-5 for the treatment of amounts paid to fa
cilitate the acquisition of assets that constitute a trade 

or business. See section 1060 for special allocation 
rules for certain asset acquisitions. 

Example f 2. Work peiformed prior to placing the 
property in service. In 2008, X purchases a building 
for use as a business office. The building is in a state 

of disrepair. Prior to placing the building in service, X 
incurs costs to repair cement steps, shore up parts of 
the first and second floors, replace electrical wiring, 

remove and replace old plumbing, and paint the out
side and inside of the building. All the work was per
formed on the building or its structural components. 

In 2010, X places the building in service and begins 
using the building as its business uffice. Assume the 

building and its structural components is the unit of 

property. The amounts paid must be capitalized as 
costs of acquiring the building because they were for 
work performed prior to X's placing the building in 

service. 
t;.wmple 13. Work pelformed prior /0 placing the 

property in service. In January 2008, X purchases a 
new machine for use in an existing production line of 

its manufacturing business. Assume that the machine 
is a unit of property under § 1.263(aJ-3(d)(2J. After 
the machine is installed, X performs critical testing 
on the machine to ensure that it is operational. On 
November I, 2008, the critical testing is complete 

and X places the machine in service on the production 
line. X continues to perform testing for quality con
trol. The amounts paid for the installation and criti
cal testing must be capitalized as costs of acquiring 

the machine because they were for work performed 
priorto X's placing the machine in service. However, 

amounts paid for quality control testing after the ma
chine is placed in service by X are not required to be 
capitalized as a cost of acquiring the machine. 

(2) Defense or perfection of title to 
property-(i) In general. Amounts paid to 
defend or perfect title to real or personal 
property are amounts paid to acquire or 
produce property within the meaning of 
this section and must be capitalized. See 
section 263A for the costs required to be 
capitalized to property produced by the 
taxpayer or to property acquired for resale. 

(ii) Examples, The following examples 
illustrate the rule of this paragraph (d)(2): 

Example 1. Amounts paid /0 contest condemna
tion. X owns real property located in County. County 
files an eminent domain complaint condemning a por
tion of X's property to use as a roadway. X hires an 
attorney to contest the condemnation. Amounts paid 
by X to the attorney must be capitalized because they 
were to defend X's title to the property. 

Example 2. Amounts paid to invalidate or
dinance. X is in the business of quarrying and 
supplying for sale sand and stone in a certain munic
ipality. Several years after X establishes its business, 
the municipality in which it is located passes an or
dinance that prohibits the operation of X's business. 
X incurs attorney's fees in a successful prosecution 
of a suit to invalidate the municipal ordinance. X 
prosecutes the suit to preserve its business activities 
and not to defend X's title in the property. Therefore, 
attorney's fees paid by X are not required to be capi
talized under this paragraph (d)(2). However, under 
section 263A, all indirect costs, including otherwise 
deductible costs, that directly benefit or are incurred 
by reason of the taxpayer's production activities 

must be capitalized to the property produced for 
sale. See § 1.263A-l(e)(3)1 i). Therefore, because the 
amounts paid to invalidate the ordinance are incurred 
by reason of X's production activities, the amounts 

paid must be capitalized under section 263A to the 
property produced for sale by X. 

Example 3. Amounts paid to challenge buildini( 
line. The board of public works of a municipality es
tablishes a building line across X's business property, 

adversely affecting the value of the property. X in
curs legal fees in unsuccessfully litigating the estab
lishment of the building line. Amounts paid by X to 
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the attorney must be capitalized because they were to 
defend X's title to the property. 

(3) Transaction costs-(i) In general. 

A taxpayer must capitalize amounts paid 
to facilitate the acquisition or production 
of real or personal property. See section 
263A for the costs required to be capital
ized to property produced by the taxpayer 
or to property acquired for resale. See 
§ 1.263(a)-5 for the treatment of amounts 
paid to facilitate the acquisition of assets 
that constitute a trade or business. 

(ii) Scope of facilitate-CAl In general. 
Except as otherwise provided in this sec
tion. an amount is paid to facilitate the ac
quisition of real or personal property if the 
amount is paid in the process of investi
gating or otherwise pursuing the acquisi
tion. Whether an amount is paid in the 
process of investigating or otherwise pur
suing the acquisition is determined based 
on all of the facts and circumstances. In 
determining whether an amount is paid to 
facilitate an acquisition. the fact that the 
amount would (or would not) have been 
paid but for the acquisition is relevant, but 
is not determinative. These amounts in
clude. but are not limited to, inherently fa
cilitative amounts specified in paragraph 
(d)(3)(ii)(B) of this section. 

(B) Inherently facilitative amounts. An 
amount paid in the process of investigat
ing or otherwise pursuing the acquisition 
of real or personal property facilitates the 
acquisition if the amount is inherently fa
cilitative. An amount is inherently facili
tativc if the amount is paid for-

U) Transporting the property (for ex
ample. shipping fees and moving costs); 

(2) Securing an appraisal or determin
ing the valuc or price of property; 

(3) Negotiating the terms or structure of 
the acquisition and obtaining tax advice on 
the acquisition; 

(4) Application fees, bidding costs, or 
similar expenses; 

(5) Preparing and reviewing the docu
ments that effectuate the acquisition of the 
property (for example. preparing the bid, 
offer. sales contract. or purchase agree
ment): 

(6) Examining and evaluating the title 
of property: 

(7) Obtaining regulatory approval of the 
acquisition or securing permits related to 
the acquisition. including application fees; 
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(8) Conveying property between the 
parties, including sales and transfer taxes, 
and title registration costs; 

(9) Finders' fees or brokers' commis
sions, including amounts paid that are con
tingent on the successful closing of the ac
quisition; 

(10) Architectural. geological, engi
neering, environmental or inspection ser
vices pertaining to particular properties; 

and 
(lJ) Services provided by a qualified 

intermediary or other facilitator of an ex
change under section 1031. 

(C) Special rule for acquisitions of real 
property. Except as provided in paragraph 
(d)(3)(ii)(B) of this section (relating to in
herently facilitative amounts), an amount 
paid by the taxpayer in the process of in
vestigating or otherwise pursuing the ac
quisition of real property does not facili
tate the acquisition if it relates to activities 
performed in the process of determining 
whether to acquire real property and which 
real property to acquire. 

(D) Employee compensation and over
head costs-(1) In general. For purposes 
of this paragraph (d)(3), amounts paid for 
employee compensation (within the mean
ing of § J.263(a)-4(e)(4 )(ii)) and overhead 
are treated as amounts that do not facilitate 
the acquisition of real or personal property. 
See section 263A for the treatment of em
ployee compensation and overhead costs 
required to be capitalized to property pro
duced by the taxpayer or to property ac
quired for resale. 

(2) Election to capitalize. A tax-
payer may elect to treat amounts paid 
for employee compensation or overhead 
as amounts that facilitate the acquisition 
of property. The election is made sepa
rately for each acquisition and applies to 
employee compensation or overhead, or 
both. For example, a taxpayer may elect 
to treat overhead, but not employee com
pensation, as amounts that facilitate the 
acquisition of property. A taxpayer makes 
the election by treating the amounts to 
which the election applies as amounts that 
facilitate the acquisition in the taxpayer's 
timely filed original Federal income tax 
return (including extensions) for the tax
able year during which the amounts are 
paid. In the case of an S corporation or 
partnership, the election is made by the 
S corporation or by the partnership, and 
not by the shareholders or partners. A 

taxpayer may revoke an election made 
under this paragraph (d)(3)(ii)(D)(2) with 
respect to each acquisition only by filill8 
a request for a private letter ruling and 
obtaining the Commissioner's consent to 
revoke the election. An election may IlOl 

be made or revoked through the filing of 
an application for change in accounting 
method or by an amended Federal income 
tax return. 

(iii) Treatment of transaction costs. All 
amounts paid to facilitate the acquisition 
or production of real or personal property 
are capital expenditures. Inherently facil
itative amounts allocable to real or per
sonal property are capital expenditures re
lated to such property even if the property 
is not eventually acquired or produced. Fa
cilitative amounts allocable to real or per
sonal property actually acquired or pro
duced must be included in the basis of the 
property acquired or produced. See para
graph (f) of this section for the recovery of 
capitalized amounts. 

(iv) Examples. The following examples 
illustrate the rules of this paragraph (d)(3): 

Example 1. Broker's fees to facilitate an acquisi· 
tion. X decides to purchase a building in which to reo 
locate its offices and hires a real estate broker to find 
a suitable building. X pays fees to the broker to fmd 
property for X to acquire. Under paragraph (d)(3)(i) 
of this section, X must capitalize the amounts paid to 
the broker because these costs are inherently facilita· 
tive of the acquisition of real property. 

Example 2. Inspection and survey costs to facil· 
itate all acquisition. X decides to purchase build· 
ing A and pays amounts to third-party contractors for 
a termite inspection and an environmental survey of 
building A. Under paragraph (d)(3)(i) of this section, 
X must capi talize the amounts paid for the inspection 
and the survey of the building because these costs an: 
inherently facilitative of the acquisition of real prop
erty. 

Example 3. Moving costs to facilitate an acqui· 
sition. X purchases all the assets of Y and, in con· 
nection with the purchase, hires a transportation com· 
pany to move storage tanks from Y's plant to X's 
plant. Under paragraph (d)(3)(i) of this section, X 
must capitalize the amount paid to move the storage 
tanks from Y's plant to X's plant because this cost is 
inherently facilitative to the acquisition of personal 
property. 

Example 4. Scope of facilitate. X is in the busi· 
ness of providing legal services to clients. X is inter
ested in acquiring a new conference table for its of· 
fice. X hires and incurs fees for an interior designer 
to shop for, evaluate, and make recommendations to 
X regarding which new table to acquire. Under palll
graph (d)(3)(i) of this section, X must capitalize the 
amounts paid to the interior designer to provide tb~ 
services because they are paid in the process of 10-

vestigating or otherwise pursuing the acquisition of 
personal property. 



Example 5. Transaction costs allocable to other 
property. X, a retailer, wants to acquire land for the 
purpose of building a new distribution facility for its 
products. X considers various properties on highway 
A in state B. In evaluating the feasibility of several 
sites, X incurs fees for the services of an architect 
to advise and prepare preliminary plans for a facil
ity that X is reasonably likely to construct at one of 
the sites. The architect's fees are not inherently fa
cilitative to the acquisition of land. but are inherently 
facilitative to the acquisition of a building under para
graph (d)(3)(ii)(B)(lO) of this section. Tn addition. 
these costs are allocable as construction costs of the 
building under section 263A. Therefore, X does not 
capitalize these fees as amounts to acquire the build
ing under paragraph (d)(3)(ii)(B) of this section, but 
instead must capitalize these costs as indirect costs 
allocable to the production of property under section 

263A. 
Example 6. Special rule for acquisitions of real 

property. X owns several retail stores. X decides 
to examine the feasibility of opening a new store in 
City A. In October 2008, X hires and incurs costs 
for a development consulting firm to study City A 
and perform market surveys, evaluate zoning and en
vironmental requirements, and make preliminary re
ports and recommendations as to areas that X should 
consider for purposes of locating a new store. In De
cember 2008, X continues to consider whether to pur
chase real property in City A and which property to 
acquire. X hires, and incurs fees for, an appraiser to 
perform appraisals on two different sites to determine 
a fair offering price for each site. In March 2009, X 
decides to acquire one of these two sites for the lo
cation of its new store. At the same time, X deter
mines not to acquire the other site. Under paragraph 
(d)(3)(ii)(C) of this section, X is not required to cap
italize amounts paid to the development consultant 
in 2008 because the amounts relate to activities per
formed in the process of determining whether to ac
quire real property and which real property to acquire 
and the amounts are not inherently facilitative costs 
under paragraph (d)(3)(ii)(B) of this section. How
ever, X must capitalize amounts paid to the appraiser 
in 2008 because the appraisal costs are inherently 
facilitative costs under paragraph (d)(3)(ii)(B)(2) of 
this section. In 2009, X must include the appraisal 
costs allocable to property acquired in the basis of the 
property acquired and may recover the appraisal costs 
allocable to the property not acquired in accordance 
with paragraph (f) of this section. 

Example 7. Employee compensation and over
head. X, a freight carrier, maintains an acquisition 
department whose sole function is to arrange for the 
purchase of vehicles and aircraft from manufacturers 
or other parties to be used in its freight carrying busi
ness. As provided in paragraph (d)(3)(ii)(D)(J) of 
this section, X is not required to capitalize any portion 
of the compensation paid to employees in its acqui
sition department or any portion of its overhead allo
cable to its acquisition department. However, under 
paragraph (d)(3)(ii)(D)(2) of this section, X may elect 
to capitalize the compensation and overhead costs al
locable to the acquisition of a vehicle or aircraft by 
treating these amounts as costs that facilitate the ac
quisition of that property in its timely filed original 
Federal income tax return for the year the amounts 
are paid. 

(4) De minimis rule-(i) In general. 
Except as otherwise provided in this para
graph (d)(4), a taxpayer is not required to 
capitalize under paragraph (d) of this sec
tion amounts paid for the acquisition or 
production (including any amounts paid to 
facilitate the acquisition or production) of 
a unit of property (as determined under 
§ 1.263(a)-3(d)(2» if-

(A) The taxpayer has an applica
ble financial statement (as defined in 
§ 1.263(a)-2(d)(4 )(vi»; 

(B) The taxpayer has at the beginning 
of the taxable year, written accounting pro
cedures treating as an expense for non-tax 
purposes the amounts paid for property 
costing less than a certain dollar amount; 

(C) The taxpayer treats the amounts 
paid during the taxable year as an expense 
on its applicable financial statement in 
accordance with its written accounting 
procedures; and 

(D) The total aggregate of amounts 
paid and not capitalized under paragraphs 
(d)(4)(i)(A), (B), and (C) of this section 
for the taxable year do not distort the tax
payer's income for the taxable year. 

(ii) Exceptions to de minimis rule. The 
de minimis rule in paragraph (d)(4)(i) of 
this section does not apply to the follow
ing: 

(A) Amounts paid to improve property 
under § 1.263(a)-3. 

(B) Amounts paid for property that is 
or is intended to be included in property 
produced or acquired for resale. 

(C) Amounts paid for land. 
(iii) Safe harbor. The total aggregate 

amount that is not required to be capital
ized under the de minimis rule of para
graphs (d)(4)(i)(A), (B) and (C) of this sec
tion for the taxable year is deemed to not 
distort the taxpayer's income under para
graph (d)(4)(i)(D) of this section if this 
amount, added to the amount the taxpayer 
deducts in the taxable year as materials and 
supplies under the definition provided un
der § 1.162-3( d)(l )(iii) (relating to certain 
property costing $100 or less), is less than 
or equal to the lesser of-

(A) 0.1 percent of the taxpayer's gross 
receipts for the taxable year; or 

(B) 2 percent of the taxpayer's total 
depreciation and amortization expense for 
the taxable year as determined in its appli
cable financial statement. 

(iv) Additional rules. Property to which 
a taxpayer applies the de minimis rule 

contained in paragraph (d)(4) of this sec
tion is not treated upon sale or disposition 
as a capital asset under section 1221 or 
as property used in the trade or business 
under section 1231. Property to which a 
taxpayer applies the de minimis rule con
tained in paragraph (d)( 4) of this section is 
not a material or supply under §1.l62-3. 
The cost of property to which a taxpayer 
properly applies the de minimis rule con
tained in paragraph (d)( 4) of this section 
is not required to be capitalized under sec
tion 263A to a separate unit of property, 
but may be required to be capitalized as a 
cost of other property if incurred by reason 
of the production of the other property. 
See, for example, §1.263A-l(e)(3)(ii)(O) 
requiring taxpayers to capitalize repair and 
maintenance costs allocable to property 
produced or acquired for resale. 

(v) Election to capitalize. A taxpayer 
may elect not to apply the de minimis rule 
contained in paragraph (d)(4 )(i) of this sec
tion. An election made under this para
graph (d)(4 )(v) applies to any unit of prop
erty during the taxable year to which para
graphs (d)(4)(i)(A), (B), and (C) of this 
section would apply (but for the election 
under this paragraph (d)(4)(v». A tax
payer makes the election by treating the 
amount paid as a capital expenditure in its 
timely filed original Federal income tax 
return (including extensions) for the tax
able year in which the amount is paid. In 
the case of an S corporation or partner
ship, the election is made by the S cor
poration or by the partnership, and not 
by the shareholders or partners. A tax
payer may revoke an election made un
der this paragraph (d)(4)(v) with respect 
to a unit of property only by filing a re
quest for a private letter ruling and obtain
ing the Commissioner's consent to revoke 
the election. An election may not be made 
or revoked through the filing of an appli
cation for change in accounting method or 
by an amended Federal income tax return. 

(vi) Definition of applicable financial 
statement. For purposes of this paragraph 
(d)(4), the taxpayer's applicable financial 
statement is the taxpayer's financial state
ment listed in paragraphs (d)(4)(vi)(A) 
through (C) of this section that has the 
highest priority (including within para
graph (d)(4)(vi)(B) of this section). The 
financial statements are, in descending 
priority-
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(A) A financial statement required to 

be filed with the Securities and Exchange 
Commission (SEC) (the IO-K or the An

nual Statement to Shareholders); 

(B) A certified audited financial state
ment that is accompanied by the report of 
an independent CPA (or in the case of a 

foreign entity, by the report of a similarly 
qualified independent professional), that is 
used for-

(1) Credit purposes; 
(2) Reporting to shareholders, partners, 

or similar persons: or 
(3) Any other substantial non-tax pur

pose; or 

(C) A financial statement (other than 
a tax return) required to be provided to 
the Federal or a state government or any 
Federal or state agencies (other than the 
SEC or the Internal Revenue Service). 

(vii) Examples. The following exam
ples illustrate the rule of this paragraph 
(d)(4): 

Example I. De minimis rule. X purchases 10 
printers at $200 each for a total cost of $2000. As· 
sume that each printer is a unit of property under 
* 1.263(a)-3(d)(2). X has an applicable financial 
statement. X has a written policy at the beginning of 
the taxable year to expense amounts paid for property 
costing less than $500. X treats the amounts paid for 
the printers as an expense on its applicable financial 
statement. Assuming the total aggregate amounts 
not capitalized under the de minimis rule for the 
taxable year do not distort the taxpayer's income. X 
is not required to capitalize the amounts paid for the 
printers. 

E.wmple 2. De milllmis rule safe harbor not 
mt:t. X is a member of an affiliated group that files 
a consolidated return. In 2008. X purchases 300 
computers at $400 each for a total cost of $120.000. 
Assume that each computer is a unit of property 
under * 1.263(a)-3(o)(2). X has a written policy at 
the beginning of the taxable year to expense amounts 
pauj for propeny costing less than $500. X treats 
the amounts paid for the computers as an expense 
on its applicahle financial statement. In addition, 
in 2008 X purchases 300 desk chairs for $50 each 
for a tmal cost of $15.000. X intenos to oeouct the 
amounb paid for the dcsk chairs when used or con
sumed as non· incidental materials ano supplies unoer 
~1.16~-3(a)(l) and §1.162-3(d)(1l(iii) because 
they are units of propeny costing less than $100. 
For its 2008 taxable year, X has gross receipts of 
$125.000.000 and reports $7,000,000 of depreciation 
and amortization on its applicablc financial statc
ment. Thus, 111 order to meet the de minimis rule safe 
harbor for 2008. the sum of the amounts not required 
to be capitalized under the de minimis rule for 2008 
I$I~O.OOO) plus the amounts X intends to deduct 
as materials and supplies under ~ 1.162-3(a)(1) and 
*1.162-3(d)(l)(iii) for 200S ($15.000), must be 
k" than or equ:l1 to $125,000 (0.1 q( of X's total 
gro" receiph of $ L!5.000.000 I. \\ hich is Ie" than 
SI-lO.OOO 12'; of X's total deprecation and amortiza
tion of S7.000.()OOI. Because SU5.000 ($120.000 + 
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$15.(00) exceeds 5125.000. X will not meet the de 

millimis ruk safe harbor for its 2008 taxable year. As 
a result. to apply the de millimis rule to the $120.000 
paid to acquire the computers. X will have to other· 
\\ ise establish that this amount does not distort the 

taxpayer's income in 1008. 
Example 3. De minimi~ rule safe harbor met. As

sume the same facls as in Example 2, except X makes 
an electIOn under paragraph (d)(4)(v) of this section 
to capitalize the 510.000 paid to acquire 25 of the 300 
computers at $~OO each. In this case, X is not required 
to capitalize the SIIO.OOO paid to acquire the remain
ing 275 computers under paragraph (d)(4)(i) because 
this amount. when added to the $15,000 that X in
tends tLl deduct in 2008 as materials and supplies un
der ~ II 62-3(a)(I ) and § 1162-3(d)(I )(iii), does not 
exceed the de minimis rule safe harbor of $125.000 
for 2008. 

Example 4. De minimis rule safe harbor; elec

tion to capllah~e. Assume the same facts as in Ex

ample 2, except X does not otherwise establish that 
the deduction of amounts in excess of the $125,000 
safe harbor do not distort X's income in 2008. Rather, 
X makes an election under § I. 162-3(e) to capitalize 
$10.000 paid to acquire 200 of the 300 desk chairs at 
$50 each. In this case, X is not required to capital
ize the $120,000 paid to acquire the 300 computers 
under paragraph (0)(4 )(i) of this section because this 
amount. when added to the S5000 (the remaining 100 
desk chairs at $50 each) that X intends to deduct in 
2008 as materials and supplies under §1.l62-3(a)(I) 
and §1.162-3(d)(l)(iii), does not exceed the de min

imis rule safe harbor of $125,000 for 2008. 

(e) Treatment of capital expenditures. 
Amounts required to be capitalized un
der this section are capital expenditures 
and must be taken into account through 
a charge to capital account or basis, or in 
the case of property that is inventory in 
the hands of a taxpayer, through inclusion 
in inventory costs. See section 263A for 
the treatment of amounts referred to in 
this section as well as other amounts paid 
in connection with the production of real 
property and personal property, includ
ing films, sound recordings, video tapes, 
books, or similar properties. 

(f) Recovery of capitalized 
amounts-(l) In general. Amounts that 
are capitalized under this section are 
recovered through depreciation, cost of 
goods sold, or by an adjustment to basis at 
the time the property is placed in service, 
sold. used, or otherwise disposed of by 
the taxpayer. Cost recovery is determined 
by the applicable Code and regulation 
provisions relating to the use, sale, or 
disposition of property. 

(2) Examples. The following examples 
illustrate the rule of this paragraph (f)(l). 
Assume that X does not apply the de min
imis rule under paragraph (d)(4) of this 
section. 

Example 1. Recol'ef), when property pltu:td ~ 

sen'ice. X owns a I O~unit apartment building. The 
refrigerator in one of the apartments stops functioo
ing and X purchases a new refrigerator to repltICt the 
old one. X pays for the acquisition, delivery, and in
stallation of the new refrigerator to replace the old re
frigerator. Assume that the refrigerator is the unit of 
property, as determined under § 1.263(a)-3(d)(2), and 
is not a material or supply under § 1.162-1 Under 
paragraph (d) of this section, X is required to capital
ize the amounts paid for the acquisition, delivery, and 
installation of the refrigerator. Under this paragrap/l 
(f). the capitalized amounts are recovered throughdc
preciation when the refrigerator is placed in service 
by X. 

Example 2. RecOI'ery when property used in rht 
production of property. X operates a plant where it 
manufactures widgets. X purchases a tractorlloader 
to move raw materials into and around the plant for 
use in the manufacturing process. Assume that the 
tractorlloader is a unit of property, as detennined un. 
oer § I 263(a)-3(d)(2). and is not a material or sup
ply under § 1.162-3. Under paragraph (d) of this sec. 
tion, X is required to capitalize the amounts paid to 
acquire the tractorlloader. Under this paragraph (0, 
the capitalized amounts are recovered through depre. 
ciation when the tractor/loader is placed in service 
by X. However, because the tractorlloader is used in 
the production of property. under section 263A the 
cost recovery (that is. the depreciation) on the capi· 
talized amounts must be capitalized to X's property 
produced. and consequently, recovered through cost 
of goods sold. See § 1.263A-I(e)(3)(ii)(I). 

(g) [Reserved] 
(h) Effective/applicability date. The 

rules in this section apply to taxable years 
beginning on or after the date of publi
cation of the Treasury decision adopting 
these rules as final regulations in the Fed· 
eral Register. 

Par. 8. Section L263(a)-3 is revised to 
read as follows: 

§1.263(a)-3 Amounts paid to improve 
tangible property. 

(a) Overview. This section provides 
rules for applying section 263(a) to 
amounts paid to improve tangible prop
erty. Paragraph (b) of this section provides 
definitions. Paragraph (c) of this section 
provides rules for coordinating this sec
tion with other provisions of the Internal 
Revenue Code (Code). Paragraph (d) of 
this section provides rules for detennining 
the treatment of amounts paid to improve 
tangible property, including rules for de
termining the appropriate unit of property. 
Paragraph (e) of this section provides a 
safe harbor for routine maintenance costs. 
Paragraph (f) of this section provides rules 
for determining whether amounts paid re
sult in betterments to the unit of property. 



Paragraph (g) of this section provides rules 
for determining whether amounts paid 
restore the unit of property. Paragraph (h) 
of this section provides rules for amounts 
paid to adapt the unit of property to a 
new or different use. Paragraph (i) of this 
section provides an optional regulatory 
accounting method safe harbor. Paragraph 
(j) of this section provides an optional 
repair allowance. Paragraphs (k) through 
(m) of this section provide additional rules 
related to these provisions. Paragraph (n) 
of this section provides the applicability 
date of the rules in this section. 

(b) Definitions. For purposes of this 
section, the following definitions apply: 

(1) Amount paid. In the case of a tax
payer using an accrual method of account
ing, the terms amounts paid and payment 
mean a liability incurred (within the mean
ing of § 1.446--1 (c)( l)(ii». A liability may 
not be taken into account under this section 
prior to the taxable year during which the 
liability is incurred. 

(2) Personal property means tangible 
personal property as defined in § 1.48-1 (c). 

(3) Real property means land and im
provements thereto. such as buildings or 
other inherently permanent structures (in
cluding items that are structural compo
nents of the buildings or structures) that are 
not personal property as defined in para
graph (b)(2) of this section. Any property 
that constitutes other tangible property un
der § 1.48-1 (d) is also treated as real prop
erty for purposes of this section. Local law 
is not controlling in determining whether 
property is real property for purposes of 
this section. 

(4) Applicable financial statement. The 
applicable financial statement is the tax
payer's financial statement listed in para
graphs (b)(4)(i) through (iii) of this sec
tion that has the highest priority (including 
within paragraph (b)( 4 )(ii) of this section). 
The financial statements are, in descend
ing priority-

(i) A financial statement required to 
be filed with the Securities and Exchange 
Commission (SEC) (the lO-K or the An
nual Statement to Shareholders); 

(ii) A certified audited financial state
ment that is accompanied by the report of 
an independent CPA (or in the case of a 
foreign entity, by the report of a similarly 
qualified independent professional), that is 
used for-

(A) Credit purposes; 

(B) Reporting to shareholders, partners, 
or similar persons; or 

(C) Any other substantial non-tax pur
pose; or 

(iii) A financial statement (other than 
a tax return) required to be provided to 
the Federal or a state government or any 
Federal or state agencies (other than the 
SEC or the Internal Revenue Service). 

(c) Coordination with other provisions 
a/the Internal Revenue Code-(l) In gen
eral. Nothing in this section changes the 
treatment of any amount that is specifi
cally provided for under any provision of 
the Code or regulations (other than sec
tion 162(a) or section 212 and the regula
tions under those sections). See, for exam
ple, § 1.263A-l (e )(3), requiring taxpayers 
to capitalize costs that directly benefit or 
are incurred by reason of the performance 
of production or resale activities, including 
repair and maintenance costs allocable to 
property produced or acquired for resale. 

(2) Example. The following example 
illustrates the rules of this paragraph (c): 

Example. Railroad rolling stock. X is a railroad 
that properly treats amounts paid for the rehabilitation 
of railroad rolling stock as deductible expenses un
der section 263(d). X is not required to capitalize the 
amounts paid because nothing in this section changes 
the treatment of amounts specifically provided for un
der section 263(d). 

(d) Improved property-(l) Capital
ization rule. Except as provided in the 
optional regulatory accounting method 
in paragraph (i) of this section or under 
any repair allowance method published 
in accordance with paragraph (j) of this 
section, a taxpayer must capitalize the ag
gregate of related amounts paid to improve 
a unit of property, whether the improve
ments are made by the taxpayer or by a 
third party, and whether the taxpayer is 
an owner or lessee of the property. For 
purposes of this section, a unit of prop
erty includes units of property for which 
the acquisition or production costs were 
deducted as materials and supplies under 
§ 1.162-3(a)(1) or under the de minimis 
rule in §1.263(a)-2(d)(4). See section 
263A for the costs required to be capital
ized to property produced by the taxpayer 
or to property acquired for resale; section 
1016 for adding capitalized amounts to the 
basis of the unit of property; and section 
168 for the treatment of additions or im
provements for depreciation purposes. For 
purposes of this section, a unit of property 
is improved if the amounts paid for activi-

ties performed after the property is placed 
in service by the taxpayer-

(i) Result in a betterment to the unit of 
property (see paragraph (f) of this section); 
or 

(ii) Restore the unit of property (see 
paragraph (g) of this section); or 

(iii) Adapt the unit of property to a new 
or different use (see paragraph (h) of this 
section). 

(2) Determining the appropriate unit 
of property-(i) In general. The unit of 
property rules in this paragraph (d)(2) ap
ply only for purposes of section 263(a) and 
§§ 1.263(a)-1, 1.263(a)-2, 1.263(a)-3, and 
1.162-3(d). In general, the unit of prop
erty determination is based upon the func
tional interdependence standard provided 
in paragraph (d)(2)(iii)(A) of this section. 
However, special rules are provided for 
buildings (see paragraph (d)(2)(ii) of this 
section), plant property (see paragraph 
(d)(2)(iii)(B) of this section), and network 
assets (see paragraph (d)(2)(iii)(C) of this 
section). Additional rules are provided if 
a taxpayer has assigned different finan
cial statement economic useful lives or 
MACRS classes or depreciation methods 
to components of property (see paragraph 
(d)(2)(iii)(D) of this section). Property 
that is aggregated and subject to a general 
asset account election or accounted for in 
a multiple asset account (that is, pooled) 
may not be treated as a single unit of prop
erty. In addition, an improvement to a unit 
of property as determined under this sec
tion, other than a leasehold improvement, 
is not a unit of property separate from the 
unit of property improved. 

(ii) Buildings and structural compo
nents. In the case of a building (as de
fined in § 1.48-1 (e)(1», the building and 
its structural components (as defined in 
§ 1.48-I(e)(2» are a single unit of property. 
In the case of a leasehold improvement 
made by a lessee and that is section 1250 
property, the leasehold improvement is a 
separate unit of property. In the case of a 
taxpayer that owns or occupies an individ
ual unit in a building with multiple units 
(such as a condominium or cooperative), 
the unit of property is the individual unit 
owned and/or occupied by the taxpayer. 

(iii) Property other than buildings-(A) 
In general. Except as provided in para
graphs (d)(2)(iii)(B), (C) and (D) of this 
section, in the case of real or personal prop
erty other than property described in para-
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graph (d)(2j(ii) of this section, all the com
ponents that are functionally interdepen
dent comprise a single unit of property. 
Components of property are functionally 
interdependent if the placing in service of 
one component by the taxpayer is depen
dent on the placing in service of the other 
component by the taxpayer. 

(B) Plwlf propertv-( 1) Definition. For 
purposes of this paragraph (d)(l) of this 
section, the term plant property means 
functionally interdependent machinery or 
equipment. other than network assets, used 
to perform an industrial process, such as 
manufacturing, generation. warehousing, 
distribution. automated materials handling 
in service industries. or other similar ac
tivities. 

(2) Unit of property for plant property. 
In the case of plant propeliy, a unit of prop
erty is comprised of each component (or 
group of components) within the unit of 
property determined under the general rule 
of paragraph (d)(2)(iii)(A) of this section 
that performs a discrete and major function 
or operation within the functionally inter
dependent machinery or equipment. 

(C) Network assets-(l) Definition. 
For purposes of this paragraph (d)(2), the 
term network assets means railroad track, 
oil and gas pipelines, water and sewage 
pipelines, power transmission and distri
bution lines, and telephone and cable lines 
that are owned or leased by taxpayers in 
each of those respective industries. The 
term includes, for example. trunk and 
feeder lines, pole lines, and buried conduit. 
It does not include property that would 
be included as a structural component of 
a building under paragraph (d)(2)(ii) of 
this section, nor does it include separate 
property that is adjacent to, but not part of 
a network asset, such as bridges, culverts, 
or tunnels. 

(2) [Reserved] 
(0) Additional rules. Notwithstanding 

the unit of property determination under 
paragraphs (d)(2)(iii)(A), (B). and (C) of 
this section, a component (or a group of 
components) of a unit property must be 
treated as a separate unit of property if-

(I) At the time the unit of prop
erty (as determined under paragraphs 
(d)(1 )(iii)(A), (B), and (e) of this section) 
is placed in service by the taxpayer (with
out regard to subsequent improvements), 
the taxpayer has recorded on its books 
and records for financial or regulatory 
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accounting purposes an economic useful 
life for the component that is different 
from the economic useful life of the unit 
of property of which the component is a 
part; or 

(2) The taxpayer has properly treated 
the component as being within a differ
ent class of property under section 168( e) 
(MACRS classes) than the class of the unit 
of property of which the component is a 
part or, the taxpayer, at the time the compo
nent was placed in service by the taxpayer, 
has properly depreciated the component 
using a different depreciation method un
der section 167 or section 168 than the de
preciation method of the unit of property 
of which the component is a part. 

(iv) Examples. The rules of this para
graph (d)(2) are illustrated by the follow
ing examples, in which it is assumed that 
the taxpayer has not made a general asset 
account election with regard to property or 
accounted for property in a multiple asset 
account. 

Example 1. Buildings and structural compo

nents; plant propert),. X owns a building containing 
various types of manufacturing equipment that are 
not structural components of the building. Because 
the property is a building, as defined in § 1.48-1 (e)(l ), 
the unit of property for the building must be de
termined under paragraph (d)(2)(ii) of this section. 
Under the rules of that paragraph, X must treat the 
building and all its structural components as a single 
unit of property. In addition. because the manu
facturing equipment contained within the building 
constitutes property other than a building. the units 
of property for the manufacturing equipment are 
initially determined under the general rule in para
graph (d)(2)(iii)(A) of this section and are therefore 
comprised of all the components that are functionally 
interdependent. Moreover, because the manufac
turing equipment is plant property. under paragraph 
(d)(2)(iii)(B) of this section, the units uf property 
under the general rule are further divided into smaller 
units of property by determining the components 
(or groups of components) that perform discrete and 
major functions within the plant. Finally, X must ap
ply the additional rules in paragraph (d)(2)(iii)(D) of 
this section to detennine whether any of the units of 
property determined under paragraphs (d)(2)(iii)(A) 
and (B) of this section contain components that must 
be treated as separate units of property. 

Example 2. Buildings and structural compo

nents: property other than plants. X. a manufacturer. 
owns a building adjacent to its manufacturing facil
ity that contains office space and related facilities 
for X's employees that manage and administer X's 
manufacturing operations. The office building con
tains equipment. such as desks, chairs, computers. 
telephones. and bookshelves. that are not structural 
components of the building. Because the office 
building is a building. as defined in § 1.48-l{e)( I). the 
unit uf property for the building must be determined 
under paragraph (d)(2)(ii) of this section. Under the 

rules of that paragraph, X must treat the office buiItI. 
ing and all its structural components as a Single IIIIiI 
of property. In addition. because the equipment coo. 
lained within the office building constitutes propcny 
other than a building. the units of propeny for !he 
uffice equipment are initially detennined under !he 
general rule in paragraph (d)(2)(lii)(A) of this section 
and are comprised of the groups of componenls that 
are functionally interdependent. X then must apply 
the additional rules in paragraph (d)(2)(iii)(D) of 
this section to determine whether any of the units of 
property determined under paragraph (d)(2)(iii)(A) 
of this section contain components that must bt 
treated as separate units of property. 

Example J. Plallt !,ropat)': discrete and major 
jUl1ction. X is an electric utility company that oper. 
ates a power plant to generate electricity. The power 
plant includes a structure that is not a building un. 
der §148-I(e)(I). four pulverizers that grind coal. 
one boiler that produces steam. one turbine that con. 
verts the steam into mechanical energy, and one gen. 
erator that cunverts mechanical energy into electriCal 
energy. In addition, the turbine contains a series of 
blades that cause the turhine to rotate when affected 
by the steam. When X placed the plant into service. 
X recorded all the components of the plant as hav. 
ing the same economic useful life on its books and 
records for financial and regulatory accounting pur· 
poses. X also treated all the components of the plant 
as being within the same class of property under sec· 
tion 168(e) and has depreciated all the components 
using the same depreciation methods. Because the 
plant is composed of real and personal tangible prop
erty uther than a building, the unit of property for 
the generating equipment is initially determined un
der the general rule in paragraph (d)(2)(iii)(A) of this 
section and is comprised of all the components that 
are functionally interdependent. Under this rule. the 
initial unit of property is the entire plant because the 
components of the plant are functionally interdepen· 
dent. However, because the power plant is plant prop
erty under paragraph (d)(2)(iii)(B) of this section. the 
inilial unit of property is further divided into smaller 
units of property by detennining the components (or 

groups of components) that perfonn discrete and rna· 
jor functions within the plant. Under this paragraph. 
X must treat the structure. the boiler. the turbine. and 
the generator each as a separate unit of property. and 
each of the four pulverizers as a separate unit of prop' 
erty because each of these components perfonns a 
discrete and major function within the power plant. 
X is not required to treat components, such as the 
turbine blades. as separate units of property because 
each of these components does not perform a discrete 
and major function within the plant. 

Example 4. Plant properly; discrete and major 
fUllctr·on. X is engaged in a uniform and linen rental 
business that operates a plant to treat and launder 
items used in its business. Within the plant, X utilizes 
an assembly line-like process that incorporates many 
different machines and equipment to launder and 
prepare the items to be returned to customers. X uti· 
Iizes two laundering lines in its plant, each of which 
can operate independently. One line is used for uni· 
forms and another line is used for linens. Both lines 
incorporate several sorters, boilers, washers, dryers. 
ironers, fulders. and waste water treatment systems. 
Because the laundering equipment contained within 
the plant is personal property. the unit of propertY 



for the laundering equipment is initially determined 
under the general rule in paragraph (d)(2)(iiI)(A) of 
this section and is comprised of all the components 
that are functionally interdependent. Under this rule, 
the initial units of property are each laundering line 
because each line is functionally independent and is 
comprised of components that are functionally inter
dependent. However, because each line is comprised 
of plant property under paragraph (d)(2)(iii)(B) of 
this section, the initial units of property are further 
divided into smaner units of property by determin
ing the components (or groups of components) that 
perform discrete and major functions within the line. 
Under paragraph (d)(2)(iii)(B) of this section, X 
must treat each sorter, boiler, washer, dryer, ironer, 
folder, and waste water treatment system in each line 
as a separate unit of property because each of these 
components performs a discrete and major function 
within the line. Finally, X must apply the additional 
rules in paragraph (d)(2)(iii)(D) of this section to 
detennine whether any of the units of property deter
mined under paragraph (d)(2)(iii)(B) of this section 
contain components that must be treated as separate 
units of property. 

Example 5. Plant properry; industrial process. X 
operates a restaurant that prepares and serves food to 
retail customers. Within its restaurant, X has a large 
piece of equipment that uses an assembly line-like 
process to prepare and cook tortillas that X serves to 
its customers. Because the tortilla-making equipment 
is personal property, the unit of property for the equip
ment is initially determined under the general rule in 
paragraph (d)(2)(iii)(A) of this section and is com
prised of all the components that are functionally in
terdependent. Under this rule, the initial unit of prop
erty is the entire tortilla-making equipment because 
the various components of the equipment are func
tionally interdependent. Although the equipment is 
used to perform a manufacturing process, the equip
ment is not being used in an industrial process, as 
it perfonns a small-scale function as part of X's re
tail restaurant operations. Therefore, the equipment 
is not plant property under paragraph (d)(2)(iii)(B) 
of this section. Finally, X must apply the additional 
rules in paragraph (d)(2)(iii)(D) of this section to de
tennine whether the equipment contains components 
that must be treated as separate units of property. 

Example 6. Personal properry. X owns locomo
tives that it uses in its railroad business. Each loco
motive consists of various components, such as an en
gine, generators, batteries and trucks. X acquired a 
locomotive with all its components and recorded all 
the components as having the same economic useful 
life on its books and records for financial and regu
latory accounting. X also treated all the components 
of the locomotive as being within the same class of 
property under section 168( e) and has depreciated all 
the components using the same depreciation meth
ods. Because X's locomotive is property other than 
a building, the initial unit of property is determined 
under paragraph (d)(2)(iii)(A) of this section. Under 
this paragraph, the locomotive is a single unit of prop
eny because it consists entirely of components that 
are functionally interdependent. Because the addi
tional rules under paragraph (d)(2)(iii)(D) of this sec
tion do not apply under these facts, the locomotive is 
a single unit of property. 

Example 7. Personal property. X is engaged in 
the business of transporting freight throughout the 

United States. To conduct its business, X owns a 
fleet of tractors and trailers. Each tractor and trailer 
is comprised of various components, including tires. 
X purchases a truck trailer with all of its components, 
including 16 tires. At the time the trailer was placed 
in service by X, X treated the trailer and the tires as 
being within the same class of property under sec
tion l68(e) and has depreciated all the components 
using the same depreciation methods. However, on 
its books and records for financial accounting pur
poses, X recorded economic useful lives for the tires 
that were different from the economic useful life that 
it recorded for the trailer. Because X's trailer is prop
erty other than a building, the initial units of prop
erty for the trailer are determined under the general 
rule in paragraph (d)(2)(iii)(A) of this section and are 
comprised of all the components that are functionally 
interdependent. Under this rule, the truck trailer, in
cluding its 16 tires, is a single unit of property be
cause the trailer and the tires are functionally interde
pendent (that is, the placing in service of the tires is 
dependent upon the placing in service of the trailer). 
X then must apply the additional rules in paragraph 
(d)(2)(iii)(D) of this section to determine whether the 
initial unit of property determined under paragraph 
(d)(2)(iii)(A) of this section contains components that 
must be treated as separate units of property. Under 
paragraph (d)(2)(iii)(D)(I) of this section, because X 
recorded on its books and records economic useful 
lives for the tires that are different from the economic 
useful lives that it recorded for the trailer, the tires 
must be treated as separate units of property. 

Example 8. Personal property. X provides legal 
services to customers. X purchased a laptop com
puter and a printer to be used by its employees in pro
viding services. When X placed the computer and 
printer into service, X recorded both items and all 
their components as having the same economic use
fullife on its books and records for financial account
ing purposes. X also treated the computer and printer 
and all their components as being within the same 
class of property under section 168(e) and has depre
ciated all the components using the same depreciation 
methods. Because the computer and printer are prop
erty other than a building, the initial units of prop
erty are determined under the general rule in para
graph (d)(2)(iii)(A) of this section and are comprised 
of the components that are functionally interdepen
dent. Under this paragraph (d)(2)(iii)(A), the com
puter and the printer are separate units of property 
because the computer and the printer are not compo
nents that are functionally interdependent (that is, the 
placing in service of the computer is not dependent on 
the placing in service of the printer). The additional 
rules in paragraph (d)(2)(iii)(D) of this section do not 
apply under these facts. Accordingly, the computer 
and the printer each constitute separate units of prop
erty. 

(3) Compliance with regulatory re
quirements. For purposes of this section, 
a Federal, state, or local regulator'S re
quirement that a taxpayer perform certain 
repairs or maintenance on a unit of prop
erty to continue operating the property is 
not relevant in determining whether the 
amount paid improves the unit of property. 

(4) Repairs and maintenance per
formed during an improvement-(i) In 
general. A taxpayer must capitalize all 
the direct costs of an improvement and all 
the indirect costs (including otherwise de
ductible repair costs) that directly benefit 
or are incurred by reason of an improve
ment in accordance with the rules under 
section 263A. Repairs and maintenance 
that do not directly benefit or are not in
curred by reason of an improvement are 
not required to be capitalized under sec
tion 263(a), regardless of whether they are 
made at the same time as an improvement. 

(ii) Exception for individuals' resi
dences. A taxpayer who is an individual 
may capitalize amounts paid for repairs 
and maintenance that are made at the same 
time as substantial capital improvements 
to property not used in the taxpayer's trade 
or business or for the production of in
come if the repairs are done as part of a 
remodeling of the taxpayer's residence. 

(5) Aggregate of related amounts. For 
purposes of paragraph (d)(l) of this sec
tion, the aggregate of related amounts paid 
to improve a unit of property may be in
curred over a period of more than one tax
able year. Whether amounts are related 
to the same improvement depends on the 
facts and circumstances of the activities 
being performed and whether the costs are 
incurred by reason of a single improve
ment or directly benefit a single improve
ment. 

(e) Safe harbor for routine mainte
nance-(l) In general. An amount paid 
for routine maintenance performed on a 
unit of property is deemed to not improve 
that unit of property. Routine mainte
nance is the recurring activities that a 
taxpayer expects to perform as a result of 
the taxpayer's use of the unit of property 
to keep the unit of property in its ordinar
ily efficient operating condition. Routine 
maintenance activities include, for exam
ple, the inspection, cleaning, and testing 
of the unit of property, and the replace
ment of parts of the unit of property with 
comparable and commercially available 
and reasonable replacement parts. The 
activities are routine only if, at the time 
the unit of property is placed in service 
by the taxpayer, the taxpayer reasonably 
expects to perform the activities more than 
once during the class life (as defined in 
paragraph (e)( 4) of this section) of the unit 
of property. Among the factors to be Con-
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~idered in determining whether a taxpayer 
is performing routine maintenance are the 
recurring nature of the activity. industry 
practice. manufacturers' recommenda
tions. the taxpayer's experience, and the 
taxpayer's treatment of the activity on its 
applicable financial statement (as defined 
in paragraph (b)(-I-) of this section). With 
respect to a taxpayer that is a lessor of a 
unit of property, the taxpayer's use of the 
unit of property includes the lessee's use 
of the unit of property. 

(2) Exceptions. Routine maintenance 
does not include the following-

(i) Amounts paid for the replacement of 
a component of a unit of property if the 
taxpayer has properly deducted a loss for 
that component (other than a casualty loss 
under ~ 1.165-7); 

(ii) Amounts paid for the replacement 
of a component of a unit of property if the 
taxpayer has properly taken into account 
the adjusted basis of the component in re
alizing gain or loss resulting from the sale 
or exchange of the component; 

(iii) Amounts paid for the repair of dam
age to a unit of property for which the tax
payer has taken a basis adjustment as a re
sult of a casualty loss under section 165 
or relating to a casualty event described in 
section 165; and 

(iv) Amounts paid to return a unit of 
property to its former ordinarily efficient 
operating condition, if the property has de
teriorated to a state of disrepair and is no 
longer functional for its intended usc. 

(3) Rotable or temporary spare parts. 

For purposes of paragraph (e)(\) of this 
section, amounts paid for routine main
tenance include routine maintenance per
formed on (and with regard to) rotable 
and temporary spare parts. But see 
~ 1.162-3(\1), which provides that ratable 
and temporary spare parts are used or con
sumed by the taxpayer in the taxable year 
in which the taxpayer disposes of the part. 

(4) Class life. The class life of a unit of 
property is the recovery period prescribed 
for the property under section 168(g)(2) 
and (3) for purposes of the alternative de
preciation system. regardless of whether 
the property is depreciated under sec
tion l68Ig). For purposes of determining 
class life under this paragraph (e), section 
l6g(g)(31(A) (relating to tax-exempt use 
property subject to lease) does not apply. 

(5) Exall/ples. The following examples 
illustrate the rules of this paragraph (e). 
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£wlIlplt' 1. ROlltille mallltellIJIICe all ratable com· 

pOliell1 (i) X I, a commercial airline engaged in 
the busine,s of tran,porting passengers and freight 
throughout the United States and abroad. To conduct 
ih business. X owns or leases various types of air
craft. As a condition of maintaining its airworthiness 
certi fication for these aircraft. X is required by the 
Federal Aviation Administration (FAA) to establish 
and adhere to a continuous maintenam:e program for 
each aircraft within its neet. These programs. which 
are designed by X and the aircraft's manufacturer and 
approved by the FAA. are incorporated into each air
craft's mall1tenance manual. The maintenance man
uals require a variety of perIodic maintenance visits 
at various intervals. One type of maintenance visit 
is an engine shop visit (ESVI. which X expects to 
perform on its aircraft engines approximately every 
4 years in order to keep its aircraft in its ordinarily 
efficient operating condition. In 2004, X purchased 
a new aircraft and four new engines to use in that 
aircraft and later, in other aircraft in its neeL The 
aircraft engines are rotablc spare parts because they 
are removable from the aircraft, and repaired and re
installed on other aircraft or stored for later installa
tion on other aircraft. See SI.162-3(b) (treatment of 
materials and supplies). In 2008. X performs its tirst 
ESV on the aircraft engines. The ESV includes disas
sembly, cleaning. inspection. repair. replacement, re
assembly. and testing of the engine and its component 
parts. During the ESV, the engine is removed from 
the aircraft and shipped to an outside vendor who per
forms the ESV. If inspection or testing discloses a dis
crepancy in a part's conformity to the specifications 
in X's maintenance program. the part is repaired. or 
i I' necessary, replaced with a comparable and com
mercially available and reasonable replacement part. 
After the ESVs. the engines are returned to X to be re
installed on another aircraft or stored for later instal
lation. Assume the unit of property for XS aircraft is 
the entire aircraft. including the aircraft engines. and 
that the class life for X's aircraft is 12 years. Assume 
that none of the exceptions set out in paragraph (e)(2) 

of this section applies to the costs of performing the 
ESVs. 

(ii) Because the ESVs involve the recurring ac
tivities that X expects to perform as a result of its 
use of the aircraft to keep the aircraft in ordinarily 
efficient operating condition, and consist of mainte
nance activilies Ihat X expects to perform more than 
once during the 12 year class life of the aircraft. X's 
ESVs are within the routine maintenance safe harhor 
under paragraph (e) of this section. Accordingly. 
the amounts paid hy X for the ESVs are deemed not 
to improve the aircraft and are not required to be 
capitalized under paragraph (d)(l) of this section. 
For the treatment of co,ts to acquire the engines. see 
*1162-3. 

Example 2. Routine maintenance after economic 

I/,,>fill lIfe. Assume the same facts as in Example 1. 
except that X incurs costs to perfonn an ESV on one 
of It, aircraft engines in 2024. after the end of the eco· 
nomic useful life that X anticipated for the aircraft. 
Because this ESV involves the same routine mainte
nance activities that were performed on aircraft en
gines in Example I, this ESV also is within the rou
tine maintenance safe harbor under paragraph (e) of 
this section. Accordingly, the amounts paid by X for 
this ESV even though performed after the economic 
useful life of the aircraft. are deemed not to improve 

the aircraft and are not required to be capitalized UD. 
der paragraph (d)( I) of this section. 

El<lmple 3. ROIllin<' maintenance Il'sulljngfrr»,t 
prior oll'/Ier's lise. (il In January 2008. X purchases 
a used machine for use its manufacturing operations. 
Assume that the machine is the unit of propeny lIIId 
ha, a dass life of I [) years. The machine is fully op
erational at the time It is purchased by X and is im. 
mediately placed in service in XS business. Atdtt 
time it is placed in semce by X. X expects to perform 
manufacturer recommended scheduled maintenance 
on the machll1e approximately every three years. The 
scheduled maintenance includes the cleaning and oil
ing of the machine, the inspection of parts for defects. 
and the replacement of minor items such as springs, 
bearings. and seals with comparable and commer. 
cially available and reasonable replacement pans. AI 
the time the machine IS purchased, it is approaching 
the end of a three-year scheduled maintenance pe. 
riod. As a result. in February 20UK, X incurs costs 
to perform the manufacturer recommended scheduled 
maintenance. Assume that none of the exceptions set 
out in paragraph (e)(2) of this section apply to the 
amounts paid for the scheduled maintenance. 

(ii) The majority of the costs incurred by X do nOI 
qualify under the routine maintenance safe harbor in 
paragraph (e) of this section because the costs were 
primarily incurred as a result of the prior owner's use 
of the property and not X's use. The condition of the 
machine at the time that it was placed in service by X 
was that of a machine nearing the end of a scheduled 
maintenance period. Accordingly, the amounls p3!d 
by X for the scheduled maintenance resulting from 
the prior owner's use of the property must be capi· 
talized if those amOllnts result in a betterment under 
paragraph (I) of this section, including the ameliora· 
tion of a matenal condition or defect, or otherwise reo 
suit in an improvement under paragraph (d)( l) of this 
section. See also section 263A requiring taxpayers 
to capitalize the direct and allocable share of indirect 
costs of property produced or acquired for resale. 

Example 4. Routine maintenance resulting from 
/lew owner's use. Assume the same facts as in Exam· 
pie 3. except that after X incurs costs for the mainte· 
nance in 2008, X continues to operate the machine in 
its manufacturing business. In 20 II, X incurs COSIS 
to perform the next slheduled manufacturer recom· 
mended maintenance on the machine. Assume thai 
Ihe scheduled maintenance activities performed are 
the same as those performed in Example 3 and thai 
none of the exceptions set out in paragraph (e)(2) of 
this section apply to the amounts paid for the sched· 
uled maintenance. Because the scheduled mainte· 
nance performed in 2011 involves the recurring ac· 
tivities that X perfonns as a result of its use of the 
malhine. keeps the machine in an ordinarily efficient 
operating condItion, and consists of maintenance ac· 
tivities that X expects to perform more than once duro 
ing the 10 year class life of the machine, X's sched· 
uled maintenance costs are within the routine main
tenance safe harbor under paragraph (e) of this sec
tion. Accordingly, the amounts paid by X for the 
scheduled maintenance in 2011 are deemed not to im
prove the machine and are not required to be capital· 
ized under paragraph (d)( I) of this section. However, 
because the amounts paid for the scheduled mainte· 
nance are incurred by reason of X's manufactunng 
operations. X is required to capitalize the amounts 



paid for the maintenance to products produced by X. 
See §1.263A-l(e)(3)(ii). 

Example 5. Routine maintenance; replacement 
of substantial structural part. X is in the business of 
producing commercial products for sale. As part of 
the production process, X places raw materials into 
lined containers in which a chemical reaction is used 
to convert raw materials into the finished product. 
The lining is a substantial structural part of the con
tainer, and comprises 60% of the total physical struc
ture of the container. Assume that each container, in
cluding its lining, is the unit of property and that a 
container has a class life of 12 years. At the time that 
X placed the container into service, X was aware that 
approximately every three years, X would be required 
tu replace the lining in the container with comparable 
and commercially available and reasonable replace
ment materials. At the end of that period, the con
tainer will continue to function, but will become less 
efficient and the replacement of the lining will be nec
essary to keep the container in an ordinarily efficient 
operating condition. In 2003, X acquired 10 new con
tainers and placed them into service. In 2006, 2009, 
2011. and 2014, X pays amounts to replace the con
tainers' linings with comparable and commercially 
available and reasonable replacement parts. Assume 
that none of the exceptions set out in paragraph (e)(2) 
of this section apply to the amounts paid for the re
placement linings. Because the replacement of the 
linings involves recurring activities that X expects to 
perform as a result of its use of the containers to keep 
the containers in their ordinarily efficient operating 
condition, and consists uf maintenance activities that 
X expects to perform more than once during the 12 
year class lives of the containers, X's lining replace
ment costs are within the routine maintenance safe 
harbor under paragraph (e) of this section. Accord
ingly, the amuunts paid by X for the replacement of 
the container linings are deemed not to improve the 
containers and are not required to be capitalized un
der paragraph (d)(l) of this section. However, be
cause the amounts paid tu replace the container lin
ings are incurred by reason of X's manufacturing op
erations, X is required to capitalize the amounts paid 
for the replacements to products produced by X. See 
§ 1.263A-1 (e)(3)(ii). 

Example 6. Routine maintenance once during 
class life. X is a Class I railroad that owns a fleet of 
freight cars. Assume that a freight car, including all 
its components, is a unit of property and has a class 
life of 14 years. At the time that X places a freight car 
into service, X expects to perform cyclical recondi
tioning to the car every 8 to 10 years in order to keep 
the freight car in ordinarily efficient operating cun
dition. During this reconditiuning, X incurs costs to 

disassemble, inspect, and recondition and/or replace 
components of the freight car with comparable and 
commercially available and reasonable replacement 
parts. Ten years after the freight car is placed in ser
vice by X, X incurs costs to perform a cyclical recon
ditioning on the car. Because X expects to perform 
the reconditioning only once during the 14 year class 
life of the freight car, the costs incurred for recon
ditioning do not qualify for the routine maintenance 
safe harbor under paragraph (e) of this section. Ac
cordingly, X must capitalize the amounts paid for the 
reconditioning of the freight car if these amounts re
sult in an improvement under paragraph (d)( I ) of this 
section. 

Example 7. Routine maintenance on non-rotable 
parI. X is a towboat operator that owns and leases a 
!leet of towboats. Each towboat is equipped with two 
dIesel-powered engines. Assume that each towboat, 
including its engines, is the unit of property and that 
a towboat has a class life of 18 years. At the time 
that X places its towboats into service, X is aware 
that approximately every three to four years, X will 
need to perform scheduled maintenance on the two 
towboat engines to keep the engines in their ordinar
Ily efficient operating condition. This maintenance 
is completed while the engines are attached to the 
towboat and involves the cleaning and inspecting 
of the engines to determine which parts are within 
acceptable operating tolerances and can continue to 
be used, which parts must be reconditioned to be 
brought back to acceptable tolerances, and which 
parts must be replaced. Engine parts replaced during 
these procedures are replaced with comparable and 
commercially available and reasonable replacement 
parts. Assume the towboat engines are not rotable 
spare parts under § 1.1 62-3(b). In 2005, X acquired 
a new towboat, including its two engines, and placed 
the towboat into service. In 2009, X incurs amounts 
to perform scheduled maintenance on both engines 
in the towhoat. Assume that none of the exceptions 
set out in paragraph (e)(2) of this section apply to the 
scheduled maintenance costs. The scheduled main
tenance involves recurring activities that X expects 
to perform more than once during the 18 year class 
hfe of the towboat. Because this maintenance results 
from X's use of the towboat, and is performed to 
keep the towboat in an ordinarily efficient operating 
condition, the scheduled maintenance on X's tow
boat is within the routine maintenance safe harbor 
under paragraph (e) of this section. Accordingly, the 
amounts paid by X for the scheduled maintenance 
to its towboat engines in 2009 are deemed not to 
improve the towboat and are not required to be capi
talized under paragraph (d)( I) of this section. 

Example 8. Routine maintenance with better
ments. Assume the same facts as Example 7, except 
that in 2013, X's towboat engines are due for another 
scheduled maintenance visit. At this time X decides 
to upgrade the engines to increase their horsepower 
and propUlsion, which would permit the towboats 
to tow heavier loads. Accordingly, in 2013 X in
curs costs to perform many of the same activities 
that it would perform during the typical scheduled 
maintenance activities such as cleaning, inspecting, 
reconditioning, and replacing minor parts, but at the 
same time, X incurs costs to upgrade certain engine 
parts to increase the towing capacity of the boats in 
excess of the capacity when the boats were placed 
in service by X. Both the scheduled maintenance 
procedures and the replacement of parts with new 
and upgraded parts are necessary to increase the 
horsepower of the engines and the towing capacity 
of the boat. Thus, the work done on the engines 
encompasses more than the recurring activities that 
X expected to perform as a result of its use of the 
towboats and did more than keep the towboat in 
its ordinarily efficient operating condition. In addi
tion, the scheduled maintenance procedures directly 
benefit and are incurred by reason of the upgrades. 
Therefore, the amounts paid by X in 2013 for the 
maintenance and upgrade of the engines do not qual
ify for the ruutine maintenance safe harbor described 
under paragraph (e) of this section. These amounts 

must be capitalized if they result in a betterment 
under paragraph (f) of this section. including a ma
terial increase in the capacity of the towboat, or 
othenvise result in an improvement under paragraph 
(d)(l) of this section. See also section 263A requir
ing taxpayers to capitalize all the direct costs of an 
improvement to property and all the indirect costs 
that directly benefit or are incurred by reason of an 
improvement to propcrty. 

Example 9. Exceptions to routine maintenunce. 
X owns and operatcs a farming and cattle ranch with 
an irrigation system that provides water for crops. 
Assume that each canal in the irrigation ~ystem is a 
single unit of property and has a class life of 20 years. 
When X placed the canals into service, X expected to 
have to perform major maintenance on the canals ev
ery 3 years to keep the canals in their ordinarily effi
cient operating condition. This maintenance included 
draining the canals, and then cleaning, inspecting, re
pairing, reconditioning or replacing parts of the canal 
with comparable and commercially available and rea
sonable replacement parts. X placed the canab into 
service in 2005 and did not perform any maintenance 
on the canals until 2010. At that time, the canals had 
fallen into a state of disrepair and no longer func
tioned for irrigation. In 2010, X paid amounts to 
drain the canals, and do extensive cleaning, repair
ing, reconditioning and replacing parts of the canals 
with comparable and commercially available and rea
sonable replacement parts. Although the work pcr
formed on X's canals was similar to the activities that 
X expected to perform, but did not perform, every 
three years, the costs of these activities do not fall 
within the routine maintenance safe harbor. Specifi
cally, under paragraph (e)(2)(iv) of this section, rou
tine maintenance does not include amounts paid to 
return a unit of property to its former ordinarily effi
cient operating condition if the property has deterio
rated to a state of disrepair and is no longer functional 
for its intended use. Accordingly, amounts paid by 
X for work performed on the canals in 2010 must be 
capitalized if they result in improvements under para
graph (d)(l) of this section (for example, restorations 
under paragraph (g) of this section). 

(f) Capitalization of betterments-( 1) 

In general. A taxpayer must capitalize 
amounts paid that result in the betterment 
of a unit of property. An amount paid re
suIts in the betterment of a unit of property 
only if it-

(i) Ameliorates a material condition or 
defect that either existed prior to the tax
payer's acquisition of the unit of property 
or arose during the production of the unit 
of property, whether or not the taxpayer 
was aware of the condition or defect at the 
time of acquisition or production; 

(ii) Results in a material addition (in
cluding a physical enlargement, expan
sion, or extension) to the unit of property; 
or 

(iii) Results in a material increase in 
capacity (including additional cubic or 
square space), productivity, efficiency, 
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strength, or quality of the unit of property 

or the output of the unit of property. 
(2) Application of general rule-(i) 

Facts and circumstances. To detennine 

whether an amount paid results in a better
ment described in paragraph (t)( I) of this 
section, it is appropriate to consider all the 
facts and circumstances including, but not 
limited to, the purpose of the expenditure, 
the physical nature of the work perfonned, 
the effect of the expenditure on the unit of 
property, and the taxpayer's treatment of 
the expenditure on its applicable financial 
statement (as defined in paragraph (b)( 4) 
of this section). 

(ii) Unavailability of replacement parts. 
If a taxpayer needs to replace part of a unit 
of property that cannot practicably be re
placed with the same type of part (for ex
ample, because of technological advance
ments or product enhancements), the re
placement of the part with an improved but 
comparable part does not, by itself, result 
in a bettennent to the unit of property. 

(iii) Appropriate comparison-(A) In 
general. In cases in which a particular 
event necessitates an expenditure, the de
tennination of whether an expenditure re
sults in a bettennent of the unit of property 
is made by comparing the condition of the 
property immediately after the expenditure 
with the condition of the property immedi
ately prior to the circumstances necessitat
ing the expenditure. 

(B) Normal wear and tear. If the ex
penditure is made to correct the effects of 
nonnal wear and tear to the unit of property 
(including the amelioration of a condition 
or defect that existed prior to the taxpayer's 
acquisition of the unit of property result
ing from normal wear and tear), the con
dition of the property immediately prior to 
the circumstances necessitating the expen
diture is the condition of the property af
ter the last time the taxpayer corrected the 
effects of normal wear and tear (whether 
the amounts paid were for maintenance or 
improvements) or, if the taxpayer has not 
previously corrected the effects of nonnal 
wear and tear, the condition of the property 
when placed in service by the taxpayer. 

(C) Particular event. If the expenditure 
is made as a result of a particular event, 
the condition of the property immediately 
prior to the circumstances necessitating the 
expenditure is the condition of the property 
immediately prior to the particular event. 

896 2008-1 C.B. 

(3) Examples. The following examples 

illustrate solely the rules of this paragraph 
(t). Even if capitalization is not required 
in an example under this paragraph (t), the 

amounts paid in the example may be sub

ject to capitalization under a different pro

vision of this section. 
Example 1. Amelioration of pre-existing material 

condition or defect. In 2008. X purchases a store lo
cated on a parcel of land that contained underground 
gasoline storage tanks left by prior occupants. As
sume that the parcel of land is the unit of property. 
The tanks had leaked, causing soil contamination. X 
is not aware of the contamination at the time of pur
chase. In 2009. X discovers the contamination and 
incurs costs to remediate the soil. The remediation 
costs incurred by X result in a betterment to the land 
under paragraph (1)(1 lei) of this section because the 
costs were incurred to ameliorate a material condition 
or defect that existed prior to the taxpayer's acquisi
tion of the land. 

Example 2. Not amelioration of pre-existing con

dition or defect. X owned a building that was con
structed with insulation that contained asbestos. The 
health dangers of asbestos were not widely known 
when the building was constructed. In 2008, X deter
mined that certain areas of asbestos-containing insu
lation had begun to deteriorate and could eventually 
pose a health risk to employees. Therefore. X decided 
to remove the asbestos-containing insulation from the 
building and replace it with new insulation that was 
safer to employees, but no more efficient or effective 
than the asbestos insulation. Assume the building and 
its structural components (including the asbestos in
sulation) is the unit of property. The amounts paid 
to remove and replace the ashestos insulation are not 
required to be capitalized as a betterment under para
graphs (f)(l )(i) and (f)(2)(i) of this section because 
the asbestos, although later determined to be unsafe 
under certain circumstances, was not an inherent and 
material defect to the property. In addition, the re
moval and replacement of the asbestos did not re
sult in any material additions to the building or ma
terial increases in capacity, productivity, efficiency, 
strength or quality ofthe building or the output of the 
building under paragraphs (f)( I)(ii) and (f)(I )(iii) of 
this section. 

Example 3. Not amelioration of pre-existing ma
terial condition or defect. (i) In January 2008, X pur
chases a used machine for use in its manufacturing 
operations. Assume that the machine is a unit of prop
erty and it has a class life of 10 years. The machine is 
fully operational at the time it is purchased by X and is 
immediately placed in service in X's business. At the 
time it is placed in service by X, X expects to perform 
manufacturer recommended scheduled maintenance 
on the machine every three years. The scheduled 
maintenance includes the cleaning and oiling of the 
machine, the inspection of parts for defects, and the 
replacement of minor items such as springs, bearings, 
and seals with comparable and commercially avail
able and reasonable replacement pans. The sched
uled maintenance does not result in any material ad
ditions or material increases in capacity, productiv
ity, efficiency, strength or quality of the machine or 
the output of the machine. At the time the machine 
is purchased, it is approaching the end of a three-year 
scheduled maintenance period. As a result, in Feb-

ruary 2008, X incurs costs to perform the manllflc. 
turer recommended scheduled maintenance to keep 
the machine in its ordinarily efficient operating COlI

dition. 
(ii) The majority of the costs incurred by X do IlOl 

qualify under the routine maintenance safe harbor iI 
paragraph (e) of this section because the costs were 
primarily incurred as a result of the prior owner's use 
of the property and not the taxpayer's use. The c0n

dition of the machine at the time that it was placed 
in service by X was that of a machine nearing the 
end of a scheduled maintenance period. ACCOrdingly, 
the amounts paid by X for the scheduled mainlenlllCt 
resulting from the prior owner's use of the propeny 
ameliorate conditions or defects that existed prior to 
X's ownership of the machine. Nevertheless, con. 
sidering the facts and circumstances under PllTllgraph 
(f)(2)(i) of this section, including the purpose andmi
nor nature of the work performed, those amounts do 
not ameliorate a material condition or defect under 
paragraph (f)( I )( i) of this section and accordingly do 
not result in a betterment that must be capitalized un
der this paragraph (f). 

Example 4. Not amelioration of pre-existing 1M. 

terial condition or defect. In 2008, X purchases a 
used ice resurfacing machine for use in the operation 
of its ice skating rink. To comply with local regula
tions, X is required to routinely monitor the air qual
ity in the ice skating rink. One week after X places 
the machine into service, during a routine air quality 
check, X discovers that the operation of the machine 
is adversely affecting the air quality in the skating 
rink. As a result. X incurs costs to inspect and retune 
the machine, which includes replacing minor compo
nents of the engine, which had worn out prior to X's 
acquisition of the machine. Assume the resurfacing 
machine, including the engine, is the unit of propeny. 
The routine maintenance safe harbor in paragraph (e) 
of this section does not apply to the amounts paid be· 
cause the acti vities performed do more than return the 
machine to the condition that existed at the time it 
was placed in service by X. The amounts paid by X 
to inspect, retune, and replace minor components of 
the ice resurfacing machine ameliorated a condition 
or defect that existed prior to X's acquisition of the 
equipment. Nevertheless, considering the facts and 
circumstances under paragraph (f)(2)(i) of this sec· 
tion, including the purpose and minor nature of the 
work performed, these amounts do not ameliorate a 
material condition or defect under paragraph <f)(I lei) 
of this section, result in a material addition to the ma
chine under paragraph (f)(l )(ii) of this section, orre· 
suIt in a material increase in the capacity, productiv
ity, efficiency, strength or quality of the machine or 
the output of the machine. Accordingly, the amounts 
paid by X to inspect, retune, and replace minor com· 
ponents of the machine do not result in a betterment 
that must be capitalized under this paragraph (0· 

Example 5. Amelioration of material condilion 
or defect; increase in quality. (i) In January 2009, 
X acquires a building for use in its business of pro
viding assisted living services. Before and after the 
purchase, the building functions as an assisted living 
faCility. However, at the time of the purchase, X is 
aware that the building is in a condition that is be· 
low the standards that X requires for facilities used 
in its business. Beginning in 2009 and over !he nelt 
two years, while X continues to use the building as 
an assisted living facility, X incurs costs for repairs, 



maintenance, and the acquisition of new property to 

bring the facility into the high-quality condition for 

which X's facilities are known. The work includes re

painting; replacing flooring materials, windows, and 

tiling and fixtures in bathrooms; replacing window 

treatments, furniture, and cabinets; and repairing or 

replacing roofing materials, heating and cooling sys

tems. On its applicable financial statements, X capi

talizes the costs of the repairs, maintenance, and ac

quisitions over the remaining economic useful life 

recorded for the building. Assume that the building, 

including its structural components, is a single unit of 

property and that each section 1245 property is a sep

arate unit of property. 
(ii) Considering the facts and circumstances 

under paragraph (1)(2)(i) of this section, including 

the purpose of the expenditures, the effect of the 

expenditures on the building, and the treatment of the 

expenditures in X's applicable financial statements, 

the amounts paid by X for repairs and maintenance 

to the building and its structural components ame

liorated material conditions and defects that existed 

prior to X's acquisition of the building. In addition, 

these amounts materially increased the quality of the 

building as compared to the condition of the building 

when it was placed in service by X. Accordingly, the 

amounts paid by X for repairs and maintenance to 

the building and its structural components (that is, 

repainting, replacing windows, replacing bathroom 

fixtures, repairing and replacing roofing material, 

and heating and cooling systems) result in better

ments that must be capitalized under this paragraph 

(f). Moreover, X is required to capitalize the amounts 

paid to acquire and install each section 1245 property, 

including the flooring materials, tiling, each window 

treatment, each item of furniture, and each cabinet, 
in accordance with § 1.263(a)-2(d). 

Example 6. Not a betterment. (i) X owns a na

tionwide chain of retail stores that sell a wide variety 

of items. To remain competitive in the industry. X 
periodically changes the layout and appearance of its 

stores. These changes include the reconfiguration of 

the stores to provide better exposure of the merchan

dise and cosmetic alterations to keep the store modem 

and attractive to customers. The work is not under
taken for the purpose of repairing damaged property 

but rather to renew the appearance of the property. 

X incurs costs to update 50 stores during the taxable 

year. In its applicable financial statement, X capi

talizes all the costs of the updates over a 5 year pe

riod until which X anticipates it would have to update 

again. Assume that each store building, including its 

structural components, is a unit of property and that 

each section 1245 property within the store is a sepa

rate unit of property. Also assume that the work per

formed did not ameliorate any material conditions or 

defects that existed when X acquired the store build

ings or result in any material additions to the store 
buildings. 

(ii) Considering the facts and circumstances un

der paragraph (1)(2)(i) of this section, including the 

purpose of the expenditure, the nature of the work 

performed, and the treatment of the work on X's 
applicable financial statements, the amounts paid by 

X for updates to its store buildings (including their 

structural components) do not result in material in

creases in capacity, productivity, efficiency, strength 

or quality of the store buildings. Accordingly, the 

amounts paid by X for the updates on the store 

buildings (including their structural components) 

do not result in betterments that must be capitalized 

under this paragraph (f). However, X is required 

to capitalize the amounts paid to acquire and in

stall each section 1245 property in accordance with 
§ 1.263(aJ-2(d). 

Example 7. Betterment; regulatory requirement. 
X owns a hotel in City that includes five foot high 

unreinforced terra cotta and concrete parapets with 

overhanging cornices around the entire roof perime

ter. The parapets and cornices are in good condi

tion. In 2008, City passes an ordinance setting higher 

safety standards for parapets and cornices because of 

the hazardous conditions caused by ealthquakes. To 

comply with the ordinance, X replaces the old para

pets and cornices with new ones made of glass fiber 

reinforced concrete, which makes them lighter and 

stronger than the original ones. They are attached to 

the hotel using welded connections instead of wire 

supports, making them more resistant to damage from 

lateral movement. Assume the hotel building and its 

structural components are the unit of property. The 

event necessitating the expenditure was the 2008 City 

ordinance. Prior to the ordinance, the old parapets 

and cornices wcre in good condition, but were de

tennined by City to create a potential hazard. Af

ter the expenditure, the new parapets and cornices 

materially increased the structural soundness (that is, 

the strength) of the hotel building. Therefore, the 

amounts paid by X to replace the parapets and cor

nices must be capitalized because they resulted in a 

bettennent to the hotel. City's requirement that X cor

rect the potential hazard to continue operating the ho
tel is not relevant in determining whether the amount 

paid improved the hotel. See paragraph (d)(3) of this 

section. 

Example 8. Not a betterment; regulatory require
ment. X owns a meat processing plant. In 2008, X 
discovers that oil was seeping through the concrete 

walls of the plant, creating a fire hazard. Federal meat 

inspectors advise X that it must correct the seepage 

problem or shut down its plant. To correct the prob

lem, X incurs costs to add a concrete lining to the 

walls from the noor to a height of about four feet and 

also to add concrete to the noor of the plant. Assume 

the plant building and its structural components are 

the unit of property. The event necessitating the ex

penditure was the seepage of the oil. Prior to the seep

age, the plant did not leak and was functioning for its 

intended use. The expenditure did not result in a ma

terial addition or material increase in capacity, pro

ductivity, efficiency, strength or quality of the plant or 

its output compared to the condition of the plant prior 

to the seepage of the oil. Therefore, the amounts paid 

by X to correct the seepage do not result in a better

ment to the plant. X is not required to capitalize as an 

improvement under this paragraph (f) amounts paid 

to correct the seepage problem. The Federal meat in

spectors' requirement that X correct the seepage to 

continue operating the plant is not relevant in deter

mining whether the amount paid improved the plant. 

See paragraph (d)(3) of this section. 

Example 9. Not a betterment; replacement with 
same part. X owns a small retail shop. In 2008, a 

stonn damages the roof of X's shop by displacing nu

merous wooden shingles. X decides to replace all the 

wooden shingles on the roof and hires a contractor to 

replace all the shingles on the roof with new wooden 

shingles. Assume the shop building and its structural 

components are the unit of property. The event ne

cessitating the expenditure was the storm. Prior to the 

storm, the retail shop was functioning for its intended 

use. The expenditure did not result in a material addi

tion, or material increase in the capacity, productiv

ity, efficiency, strength or quality of the shop or the 

output of the shop compared to the condition of the 

shop prior to the storm. Therefore, the amounts paid 

by X to reshingle the roof with wooden shingles do 

not result in betterment to the shop building. X is not 

required to capitalize as an improvement under this 

paragraph (I) amounts paid to replace the shingles. 

Example 10. Not a belTermellt; replacement 
with comparable pan. Assume the same facts as 

in Example 9, except that wooden shingles are not 

available on the market. X decides to replace all 

the wooden shingles with comparable asphalt shin

gles. The amounts paid by X to reshingle the roof 

with asphalt shingles do not result in a betterment 

to the shop, even though the asphalt shingles may 

be stronger than the wooden shingles. Because the 
wooden shingles could not practicably be replaced 

with new wooden shingles, the replacement of the 

old shingles with comparable asphalt shingles does 

not, by itself, result in an improvement to the shop. 

X is not required to capitalize as an improvement 

under this paragraph (f) amounts paid to replace the 

shingles. 

Example 11. Betterment; replacement with im
proved part~. Assume the same facts as in Example 
9, except that, instead of replacing the wooden shin

gles with asphalt shingles, X decides to replace all the 
wooden shingles with shingles made of lightweight 

composite materials that are maintenance-free and do 

not absorb moisture, The new shingles have a SO-year 

warranty and a Class A fire rating. The expenditure 

for these shingles resulted in a material increase in 

the quality of the shop building as compared to the 

condition of the shop building prior to the storm. X 
must capitalize amounts paid to reshingle the roof as 

an improvement under this paragraph (I) because they 

result in a betterment to the shop. 

Example 12. Material increase in capaciry. X 
owns a factory building with a storage area on the 

second floor. In 2008, X replaces the columns and 

girders supporting the second noor to permit storage 

of supplies with a gross weight 50 percent greater 

than the previous load-carrying capacity of the stor

age area. Assume the factory building and its struc

tural components are the unit of property. X must 

capitalize as an improvement amounts paid for the 

columns and girders because they result in a material 

increase in the load-carrying capacity of the building. 

The comparison rule in paragraph (1)(2)(iii) of this 

section does not apply to these amounts paid because 

the expenditure was not necessitated by a particular 

event. 

Example 13. Material increase in capaciry. In 

2008. X purchases harbor facilities consisting of a 

slip for the loading and unloading of barges and a 

channel leading from the slip to the river. At the 

time of purchase, the channel is 150 feet wide, 1,000 

feet long, and 10 feet deep. To allow for ingress and 

egress and for the unloading of its barges, X needs 

to deepen the channel to a depth of 20 feet. X hires a 

contractor to dredge the channel to the required depth. 

Assume the channel is the unit of property. X must 

capitalize as an improvement amounts paid for the 

dredging because it resulted in a material increase in 
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the capacity of the channel. The comparison rule in 
paragraph (f)(2){iii) of this section does not apply to 
these amounts paid because the expenditure was not 
necessitated by a particular event. 

Example 14. Not a malerial increase in capac

ilY. Assume the same facts as in Example 13, except 
that the channel was susceptible to siltation and, by 
2009, the channel depth had been reduced 10 18 feet. 
X hired a cuntractor to redredge the channel to a depth 
of 20 feet. The event necessitating the expenditure 
was the siltation of the channel. Both prior to the sil
tation and after the redredging, the depth of the chan
nel was 20 feet. Therefore, the amounts paid by X 
for redredging the channel did nO[ result in a material 
addition to the unit of property or a material increase 
in the capacity, productivity, efficiency, strength or 
quality of the unit of property or the output of the unit 
of property. X is not required to capitalize as a bet
terment under paragraph (f) of this section amounts 
paid to redredge the channel. 

Example 15. Not a material increase in capacity. 

X owns a building used in its trade or business. The 
first floor has a drop-ceiling. X decides to remove the 
drop-ceiling and repaint the original ceiling. Assume 
the building and its structural components are the unit 
of property. The removal of the drop-ceiling does not 
create additional capacity in the building that was not 
there prior to the removal. Therefore, the amount~ 
paid by X to remove the drop-ceiling and repaint the 
original ceiling did not result in a material addition 
or a material increase to the capacity, productivity, 
efficiency. strength or quality of the unit of property 
or output of the unit of propeny. X is nO[ required 
to capitalize as a betterment under this paragraph (f) 
amounts paid related to removing the drop-ceiling. 
The comparison rule in paragraph (f)(2)(iii) of this 
section does not apply to these amounts paid because 
the expenditure was not necessitated by a particular 
event. 

(g) Capitalization of restorations-( 1) 
In general. A taxpayer must capitalize 
amounts paid to restore a unit of property, 
including amounts paid in making good 
the exhaustion for which an allowance is 
or has been made. An amount is paid to 
restore a unit of property if it-

(i) Is for the replacement of a compo
nent of a unit of property and the taxpayer 
has properly deducted a loss for that com
ponent (other than a casualty loss under 
§ 1.165-7); 

(ii) Is for the replacement of a com
ponent of a unit of property and the tax
payer has properly taken into account the 
adjusted basis of the component in realiz
ing gain or loss resulting from the sale or 
exchange of the component; 

(iii) Is for the repair of damage to a 
unit of property for which the taxpayer has 
properly taken a basis adjustment as a re
sult of a casualty loss under section 165, 
or relating to a casualty event described in 
section 165; 
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(iv) Returns the unit of property to its 
ordinarily efficient operating condition if 
the property has deteriorated to a state of 
disrepair and is no longer functional for its 

intended use; 
(v) Results in the rebuilding of the unit 

of property to a like-new condition after 
the end of its economic useful life (see 
paragraph (g)(2) of this section); or 

(vi) Is for the replacement of a ma
jor component or a substantial structural 
part of the unit of property (see paragraph 
(g)(3) of this section). 

(2) Rebuild to like-new condition-(i) 
In general. For purposes of paragraph 
(g)( 1)( v) of this section, the following def

initions apply: 
(A) Like-new condition. A unit of prop

erty is rebuilt to a like-new condition if it 
is brought to the status of new, rebuilt, re
manufactured, or similar status under the 
terms of any Federal regulatory guideline 
or the manufacturer's original specifica
tions. 

(B) Economic useful life. The economic 
useful life of a unit of property is not nec
essarily the useful life inherent in the prop
erty but is the period over which the prop
erty may reasonably be expected to be use
ful to the taxpayer or, if the taxpayer is en
gaged in a trade or business or an activ
ity for the production of income, the period 
over which the property may reasonably be 
expected to be useful to the taxpayer in its 
trade or business or for the production of 
income, as applicable. See §1.l67(a)-I(b) 
for the factors to be considered in deter
mining this period. 

(ii) Exception. An amount paid is not 
required to be capitalized under paragraph 
(g)( 1)( v) of this section if it is paid during 
the recovery period prescribed in section 
168(c) (taking into account the applicable 
convention) for the property, regardless of 
whether the property is depreciated under 
section 168(a). 

(3) Replacement of a major compo
nent or a substantial structural part-(i) 
In general. For purposes of paragraph 
(g)(1 )(vi) of this section, the replacement 
of a major component or a substantial 
structural part means the replacement of-

(A) A part or a combination of parts of 
the unit of property, the cost of which com
prises 50 percent or more of the replace
ment cost of the unit of property; or 

(B) A part or a combination of parts 
of the unit of property that comprise 50 

percent or more of the physical structure 
of the unit of property. 

(ii) Exception. An amount paid is not 
required to be capitalized under paragraph 
(g)( 1)( vi) of this section if it is paid during 
the recovery period prescribed in section 
168(c) (taking into account the applicable 
convention) for the property, regardless of 
whether the property is depreciated under 
section 168(a). 

(4) Examples. The following examples 
illustrate solely the rules of this paragraph 
(g). Even if capitalization is not required in 
an example under the cited subparagraph 
under this paragraph (g), the amounts paid 
in the example may be subject to capital
ization under a different provision of this 
section, or under a different subparagraph 
in this paragraph (g). 

Example I. Replacement of loss component. X 
owns a manufacturing building containing various 
types of manufacturing equipment. X does a cost 
segregation study of the manufacturing building and 
properly determines that a walk-in freezer in the man
ufacturing equipment is section 1245 property as de
fined in section 1245(a)(3). The freezer is not part of 
the HVAC system that relates to the general operation 
or maintenance of the building. The components of 
the walk-in freezer cease to function and X decides 
to replace them. X abandons the freezer components 
and properl y recognizes a loss from the abandonment 
of the components. X replaces the abandoned freezer 
components with new components and incurs costs 
to acquire and install the new components. Under 
paragraph (g)(l)(i) of this section. X must capital
ize the amounts paid to acquire and install the new 
freezer components because X replaced components 
for which it had properly deducted a loss. 

Example 2. Replacement of sold component. As
sume the same facts as in Example J except that X did 
not abandon the components, but instead sold them 
to another party and properly recognized a loss on 
the sale. Under paragraph (g)( I )(ii) of this section. 
X must capitalize the amounts paid to acquire and in
stall the new freezer components because X replaced 
components for which it had properly taken into ac
count the adjusted basis of the components in realiz
ing a loss from the sale of the components. 

Example 3. Restoration after casualty loss. X 
owns an office building that it uses in its trade or 
business. A storm damages the office building at 
a time when the building has an adjusted basis of 
$500,000. X deducts under section 165 a casualty 
loss in the amount of $50,000 and properly reduces 
its basis in the office building to $450,000. X hires a 
contractor to repair the damage to the building and 
pays the contractor $50.000 for the work. Under 
paragraph (g)(1 )(iii) of this section, X must capital
ize the $50,000 amount paid to the contractor because 
X properly adjusted its basis as a result of a casually 
loss under section 165. 

Example 4. Restoration after casualty event. AJ
sume the same facts as in Example 3. except !hat X 
receives insurance proceeds of $50,000 after the ca· 
sualty to compensate for its loss. X cannot deduct a 



casualty loss under section 165 because its loss was 
compensated by insurance. However, X properly re
duces its basis in the property by the amount of the in
surance proceeds. Under paragraph (g)( I )(iii) of this 
section, X must capitalize the $50,000 amount paid 
to the contractor because X has properly taken a ba
sis adjustment relating to a casualty event described 

in section 165. 
Example 5. Restoration of property in a state of 

disrepair. X owns and operates a farm with several 
barns and outbuildings. One of the outbuildings is not 
used or maintained by X on a regular basis and falls 
into a state of disrepair. The outbuilding previously 
was used for storage but can no longer be used for 
that purpose because the building is not structurally 
sound. X decides to restore the outbuilding and incurs 
costs to shore up the walls and replace the siding. 
Under paragraph (g)(l)(iv) of this section, X must 
capitalize the amounts paid to restore the outbuilding 
because they return the outbuilding to its ordinarily 
efficient operating condition after it had deteriorated 
to a state of disrepair and was no longer functional for 

its intended use. 
Example 6. Rebuild of property 10 like-new con

dition before end of economic useful life. X is a Class 
I railroad that owns a fleet of freight cars. Freight 
cars have a recovery period of 7 years under section 
168(c) and an economic useful life of 30 years. Ev
ery 8 to 10 years, X rebuilds its freight cars. Ten 
years after the freight car is placed in service by X, 
X perfonns a rebuild, which includes a complete dis
assembly. inspection, and reconditioning and/or re
placement of components of the suspension and draft 
systems, trailer hitches, and other special equipment. 
X modifies the car to upgrade various components to 
the latest engineering standards. The freight car es
sentially is stripped to the frame, with all of its sub
stantial components either reconditioned or replaced. 
The frame itself is the longest-lasting part of the car 
and is reconditioned. The walls of the freight car 
are replaced or are sandblasted and repainted. New 
wheels are installed on the car. All the remaining 
components of the car are restored before they are 
reassembled. At the end of the rebuild, the freight 
car has been restored to a rebuilt condition under the 
manufacturer's specifications. Assume the freight car 
is the unit of property. X is not required to capitalize 
under paragraph (g)( I )( v) of thIS section the amounts 
paid to rebuild the freight car because, although the 
amounts paid restore the freight car to a like-new con
dition, the amounts were not paid after the end of the 
economic useful life of the freight car. 

Example 7. Rebuild ofproperty to like-new con
dition after end of economic useful life. Assume the 
same facts as in Example 6, ex.cept that X rebuilds 
the freight car 40 years after it is placed in service by 
X. Under paragraph (g)(1)(v) of this section, X must 
capitalize the amounts paid to rebuild the freight car 
because the amounts paid restore the freight car to a 
like-new condition after the end of the economic use
ful life of the freight car. 

Example 8. Replacement of major component. X 
is a common carrier that owns a fleet of petroleum 
hauling trucks. X replaces the existing engine, cab, 
and petroleum tank with a new engine, cab, and tank. 
The new engine and cab cost $25,000; the new tank 
costs $10,000. The cost of a new tractor is $50,000 
and the cost of a new trailer is $30,000. Assume the 
tractor of the truck (which includes the cab and the 

engine) is a separate unit of property from the rest of 
the truck, and that the trailer (which contains the pe
troleum tank) is a separate unit of property from the 
rest of the truck. Also assume that X replaced the 
components after the end of the recovery periods un
der section 168(c) for the tractor and the trailer. The 
amounts paid for the new engine and cab comprise 
50% of the cost of a new tractor and must be capital
ized under paragraph (g)(I)(vi) of this section. The 
amounts paid for the new petroleum tank do not com
prise 50% or more of the cost of a new trailer; how
ever, the tank comprises more than 50% of the phys
ical structure of the trailer. Therefore, the amounts 
paid for the new tank also must be capitalized under 
paragraph (g)(l)(vi) of this section. 

Example 9. Repair performed during a restora
tion. Assume the same facts as in Example 8, ex
cept that, at the same time the engine and cab of the 
tractor are replaced, X paints the cab of the tractor 
with its company logo and fixes a broken taillight 
on the tractor. The repair of the broken taillight and 
the painting of the cab generally are deductible ex
penses under §1.162-4. However, under paragraph 
(d)( 4 )(i) of this section, a taxpayer must capitalize all 
the direct costs of an improvement and all the indi
rect costs that directly benefit or are incurred by rea
son of an improvement in accordance with the rules 
under section 263A. Repairs and maintenance that 
do not directly benefit or are not incurred by reason 
of an improvement are not required to be capitalized 
under section 263(a), regardless of whether they are 
made at the same time as an improvement. Therefore, 
all amounts paid that directly benefit or are incurred 
by reason of the tractor restoration must be capital
ized, including amounts paid for activities that usu
ally would be deductible maintenance expcnses, such 
as the painting of the cab. Amounts paid to repair the 
broken taillight, however, are not incurred by reason 
of the restoration of the tractor, nor do the amounts 
paid directly benefit the tractor restoration, despite 
that the repair was performed at the same time as the 
restoration. Thus, X must capitalize to the restoration 
of the tractor the amounts paid to paint the cab, but X 
is not required to capitalize to the restoration of the 
tractor the amounts paid to repair the broken taillight. 

Example /0. Not a replacement of substantial 
structural part. X owns a large retail store. X discov
ers a leak in the roof of the store and hires a contractor 
to inspect and fix the roof. The contractor discovers 
that a major portion of the sheathing and rafters has 
rotted, and recommends the replacement of the entire 
roof. X pays the contractor to replace the roof. As
sume the store and its structural components are the 
unit of property and that the roof does not comprise 
50% or more of the physical structure of the store. 
Also assume the cost of the roof does not comprise 
50% or more of the cost to acquire a new store. Con
sequently, the new roof is not a major component or 
substantial structural part of the store. Therefore, X is 
not required to capitalize under paragraph (g)(I)(vi) 
of this section the amounts paid to replace the roof. 

Example 11. Related amounts to replace major 
component. (i) X owns a retail gasoline station. con
sisting of a paved area used for automobile access 
to the pumps and parking areas, a building used to 
market gasoline, and a canopy covering the gasoline 
pumps. The premises also consist of underground 
storage tanks (USTs) that are connected by piping to 
the pumps and are part of the machinery used in the 

immediate retail sale of gas. To comply with regula
tions issued by the Environmental Protection Agency, 
X is required to remove and replace leaking USTs. 
In 2008, X hires a contractor to perform the removal 
and replacement. which consists of removing the old 
tanks and installing new tanks with leak detection 
systems. The removal of the old tanks includes re
moving the paving material covering the tanks, exca
vating a hole large enough to gain access to the old 
tanks, disconnecting any strapping and pipe connec
tions to the old tanks. and lifting the old tanks out of 
the hole. Installation of the new tanks includes place
ment of a liner in the excavated hole, placement of 
the new tanks, installation of a leak detection system, 
installation of an overfill system, connection of the 
tanks to the pipes leading to the pumps, backfilling 
of the hole, and replacement of the paving. Assume 
the new tanks comprise 50% or more of the physical 
structure of the gaSOline distribution system. X also 
is required to pay a permit fee to the county to under
take the installation of the new tanks. 

Oi) X pays the permit fee to the county on October 
15,2008. The contractor perfonns all of the required 
work and, on November I, 2008, bills X for the costs 
of removing the old USTs. On November 15, 2008, 
the contractor bills X for the remainder of the work. 
Assume the gasoline distribution system is the unit 
of property. The USTs are major components of the 
gasoline distribution system. Therefore, under para
graphs (d)(5) and (g)(1 )(vi) of this section, X must 
capitalize as an improvement to the distribution sys
tem the aggregate of related amounts paid to replace 
the USTs, which related amounts include the amount 
paid to the county, the amount paid to remove the old 
USTs, and the amount paid to install the new USTs 
(regardless that the amounts were separately invoiced 
and paid to two different parties). 

Example 12. Minor part replacement; coordina
lion with section 263A. X is in the business of smelt
ing aluminum. X's aluminum smelting facility in
cludes a plant where molten aluminum is poured into 
molds and allowed to solidify. Because of the poten
tial of fire from a molten metal explosion, the plant's 
roof must be made of fire-resistant material. The roof 
must also be without leaks because rain water hit
ting the molten aluminum could cause an explosion. 
During 2008, X removed and replaced a major por
tion of the plant's roof decking and roofing materiaL 
Assume the plant building and its structural compo
nents are the unit of property and that the portion of 
the roof that is replaced is not a major component or 
substantial structural part of the building. X is not re
quired to capitalize under paragraph (g)(1 levi) of this 
section the amounts paid to remove and replace the 
roof decking and materials. However, under section 
263A, all direct and indirect costs, including other
wise deductible costs, that directly benefit or are in
curred by reason of X's manufacturing activities must 
be capitalized to the property produced by X. There
fore, because the amounts paid for the roof decking 
and materials are incurred by reason of X's manufac
turing operations, the amounts paid must be capital
ized under section 263A to the property produced by 
X. 

(h) Capitalization of amounts to adapt 
property to a new or different use-(1) 
In general. Taxpayers must capitalize 
amounts paid to adapt a unit of property 
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to a new or different use. In generaL an 

amount is paid to adapt a unit of property 
to a new or different usc if the adaptation 
is not consistent with the taxpayer's in

tended ordinary use of the unit of property 
at the time originally placed in service by 

the taxpayer. 
(2) Examples. The following examples 

illustrate solely the rules of this paragraph 
(h). Even if capitalization is not required 
in an example under this paragraph (h), 
the amounts paid in the example may be 
subject to capitalization under a different 
provision of this section. 

Example I. New or different use. X is a man
ufacturer and owns a manufacturing facility that it 
has used for manufacturing since 1970, when it was 
placed in service by X. Assume the manufacturing fa
cility is a unit of property. In 2008. X incurred costs 
to convert its manufacturing facility into a showroom 
for its business. To convert the facility. X replaces 
various structural components to provide a better lay
out for the showroom and its offices. X also rewires 
and repaints the building as part of the conversion. 
None of the materials used, such as the wiring. are 
better than existing materials in the building. Under 
this paragraph (h), the amounts paid by X to convert 
the manufacturing facility into a showroom are paid 
to adapt the building to a new or different use because 
the conversion is not consistent with X's intended or
dinary use of the property at the time it was placed in 
service. Therefore, X is required to capitalize these 
amounts under paragraph (h)( I ) of this section. 

Example 2. Not a new or different use. X owns 
a building. which is a unit of property, consisting of 
twenty retail spaces. The space was designed to be 
reconfigured; that is, adjoining spaces could be com
bined into one space. In 2008. one of the tenants ex
panded its occupancy to include two adjoining retail 
spaces. To facilitate the new lease. X incurred costs 
to remove the walls between the three retail spaces. 
Under this paragraph (h). the amounts paid by X to 
convert three retail spaces into one larger space for an 
existing tenant do not adapt X's building to a new or 
different use because thc combination of retail spaces 
is consistent with X's intended, ordinary use of the 
building. Therefore, the costs are not required by this 
paragraph (h) to be capitalized. 

Example 3. Not a new or different use. X owns 
a building, which is a unit of property. consisting 
of twenty retail spaces. X decides to sell the build
ing. In antiCipation of selling the building. X repaints 
the interior walls anu refinishes the hardwood floors. 
Preparing the building for sale docs not constitute 
a new or different use for the building. Therefore. 
amounts paid in preparing the building for sale are 
not required by this paragraph (h) to be capitalized. 

Example 4. New or different use. Since 1930, X 
has owned a parcel of land on which It previously 
operated a manufacturing facility. Assume that the 
land is the unit of property. During the course of 
X's operation of the manufacturing facility, the land 
became contaminated with wastes from its manufac
turing processes. In 1995. X discontinued manufac
turing operations at the site. In 2008. X decides to 
sell the property to a developer that intends to use the 
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propelty for residential housing. In anticipation of 
sclling the land, X pays amounts to clean up the land 

to a standard that is required fur the land to be used for 
residential purposes. In addition, X pays amounts to 
regrade the land so that it can be used for residential 

purposes Amounts paid by X to clean up wastes that 
were discharged in the course of X's manufacturing 
operations do not adapt the land to a new or different 

use. regardless of the extent to which the land was 
cleaned. However, amounts to regrade the land so 
that it can be used for residential purposes adapts the 
land to a new or different use that is inconsistent with 
X's intended ordinary use of the property at the time 
it was placed in service. Accordingly, the amounts 

paid by X to regrade the land must be capitalized un
der paragraph (h)( I) of this section. 

(i) Optional regulatory accounting 
method-(l) In general. This paragraph 
(i) provides an optional simplified method 
(the regulatory accounting method) for 
regulated taxpayers to determine whether 
amounts paid to repair, maintain, or im
prove tangible property are to be treated 
as deductible expenses or capital expen
ditures. A taxpayer that elects to use the 
regulatory accounting method described 
in paragraph (j )(3) of this section must use 
that method for property subject to regu
latory accounting instead of determining 
whether amounts paid to repair, maintain, 
or improve property are capital expen
ditures or deductible expenses under the 
general principles of sections 162(a), 212, 
and 263(a). Thus, the capitalization rules 
in §1.263(a)-3(d) (and the routine mainte
nance safe harbor described in paragraph 
(e) of this section) do not apply to amounts 
paid to repair. maintain, or improve prop
erty subject to regulatory accounting by 
taxpayers that elect to use the regulatory 
accounting method under this paragraph 
(i). However, section 263A continues to 
apply to costs required to be capitalized to 
property produced by the taxpayer or to 
property acquired for resale. 

(2) Eligibility for regulatory account
ing method. A taxpayer that is engaged 
in a trade or business in a regulated in
dustry may use the regulatory accounting 
method under this paragraph (i). For pur
poses of this paragraph (i), a taxpayer in a 
regulated industry is a taxpayer that is sub
ject to the regulatory accounting rules of 
the Federal Energy Regulatory Commis
sion (FERC), the Federal Communications 
Commission (FCC), or the Surface Trans
portation Board (STB). 

(3) Description of regulatory account
ing method. Under the regulatory account
ing method, a taxpayer must follow its 

method of accounting for regUlatory ac. 

counting purposes in determining whether 
an amount paid improves property under 
this section. Therefore, a taxpayer mUSI 

capitalize for Federal income tax purposes 
an amount paid that is capitalized as an im. 
provement for regulatory accounting pur. 
poses. A taxpayer must not capitalize for 
Federal income tax purposes under this 
section an amount paid that is not capital
ized as an improvement for regulatory ac
counting purposes. A taxpayer that uses 
the regulatory accounting method must use 
that method for all of its tangible prop
erty that is subject to regulatory account. 
ing rules, The method does not apply to 
tangible property that is not subject to reg. 
ulatory accounting rules. 

( 4) [Reserv ed ] 

(5) Examples. The rules of this para
graph (i) are illustrated by the foHowing 
examples. 

Example 1. Taxpayer subject to regulatory ac. 
cQullting rules of FERC. X is an electric utility com. 
pany that operates a power plant to generate electric· 
ity. X is subject to the regulatory accounting rules of 
FERC and X chooses to use the regulatory accounting 
method under this paragraph (i). X does not capital
ize on its books and records for regulatory account· 
ing purposes the cost of repairs made to its turbines. 
Under the regulatory accounting method, X must not 
capitalize for Federal income tax purposes amounts 
paid for repairs made to its turbines. 

Example 2. Taxpayer not subject to regulatory ac· 
counting rules of FERC. X is an electric utility com· 
pany that operates a power plant to generate electric· 
ity. X previously was subject to the regulatory ac· 
counting rules of FERC but, for various reasons, X 
is no longer required to use FERC's regulatory ac· 
counting rules. X cannot use the regulatory account· 
ing method provided in this paragraph (i). 

Example 3. Taxpayer subject to regulatory ac· 
counting rules of FCC. X is a telecommunications 
company that is subject to the regulatory accounting 
rules of the FCC. X chooses to use the regulatory ac· 
counting method under this paragraph (i). The assets 
of X include a telephone central office switching cen· 
ter, which contains numerous switches and various 
switching equipment. X capitalizes on its books and 
records for regulatory accounting purposes the costof 
replacing each switch. Under the regulatory account· 
ing method, X is required to capitalize for Federal 
income tax purposes amounts paid to replace each 
switch. 

Example 4. Taxpayer subject to regulatory ac
counting rules of STB. X is a Class I railroad that is 
subject to the regulatory accounting rules of the STB, 
X chooses to use the regulatory accounting method 
under this paragraph (i). X capitalizes on its books 
and records for regulatory accounting purposes the 
cost of locomotive rebuilds. Under the regulatory ac· 
counting method, X is required to capitalize for fed· 
eral income tax purposes amounts paid to rebuild ill 
locomotives. 



(j) Repair allowance. A taxpayer may 
use a repair allowance method of ac
counting that is identified in published 
guidance in the Federal Register or 
in the Internal Revenue Bulletin (see 
§601.601(d)(2)(ii)(b) of this chapter). 

(k) Treatment of capital expenditures. 
Amounts required to be capitalized un
der this section are capital expenditures 
and must be taken into account through 
a charge to capital account or basis, or in 
the case of property that is inventory in 
the hands of a taxpayer, through inclusion 
in inventory costs. See section 263A for 
the treatment of amounts referred to in 
this section as well as other amounts paid 
in connection with the production of real 
property and personal property, includ
ing films, sound recordings, video tapes, 
books, or similar properties. 

(1) Recovery of capitalized amounts. 
Amounts that are capitalized under this 
section are recovered through deprecia
tion, cost of goods sold, or by an adjust
ment to basis at the time the property is 
placed in service, sold, used, or otherwise 
disposed of by the taxpayer. Cost recovery 
is determined by the applicable Code and 
regulation provisions relating to the use, 
sale, or disposition of property. 

(m) [Reserved] 
(n) Effective/applicability date. The 

rules in this section apply to taxable years 
beginning on or after the date of publi
cation of the Treasury decision adopting 
these rules as final regulations in the Fed
eral Register. 

Par. 9. Section 1.263A-I is amended 
by adding paragraph (b)( 14) as follows: 

§1.263A-l Unifonn capitalization of 
costs. 

* * * * * 
(b) * * * 
(14) Property subject to de mmlmlS 

rule. Section 263A does not apply to the 
costs of property produced by a taxpayer 
to which the taxpayer properly applies the 
de minimis rule under §1.263(a)-2(d)(4). 
However, the cost of property to which a 
taxpayer properly applies the de minimis 
rule under §1.263(a)-2(d)(4) may be re
quired to be capitalized to other property 
as a cost incurred by reason of the produc
tion of the other property that is subject to 
section 263A. 

* * * * * 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on March 7, 2008, 
8:45 a.m., and published in the issue of the Federal Register 
for March 10,2008,73 F.R. 12837) 

Notice of Proposed 
Rulemaking by 
Cross-Reference to 
Temporary Regulations 

Disclosure of Return 
Information in Connection 
With Written Contracts Among 
the IRS, Whistleblowers, and 
Legal Representatives of 
Whistleblowers 

REG-I 14942-07 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary regula
tions, 

SUMMARY: In this issue of the Bulletin, 
the IRS is issuing temporary regulations 
(T.D. 9389) relating to the disclosure of 
return information, pursuant to section 
6103(n), to whistleblowers and their legal 
representatives. The temporary regula
tions describe the circumstances by which 
an officer or employee ofthe Treasury De
partment may disclose return information 
to a whistleblower and, if applicable, the 
legal representative of the whistleblower, 
to the extent necessary in connection with 
a written contract among the IRS, the 
whistleblower and, if applicable, the le
gal representative of the whistleblower, 
for services relating to the detection of 
violations of the internal revenue laws or 
related statutes. The temporary regula
tions will affect officers and employees 
of the Treasury Department who disclose 
return information to whistleblowers, or 
their legal representatives, in connection 
with written contracts among the IRS, 
whistleblowers and, if applicable, their 
legal representatives, for services relat
ing to the detection of violations of the 
internal revenue laws or related statutes. 
The temporary regulations will also affect 

any whistleblower, or legal representative 
of a whistleblower, who receives return 
information in connection with a written 
contract among the IRS, the whistleblower 
and, if applicable, the legal representative 
of the whistleblower, for services relating 
to the detection of violations of the inter
nal revenue laws or related statutes. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by June 23, 2008. 

ADDRESSES: 
CC:PA:LPD:PR 

Send submissions to 
(REG-I 14942-07), 

room 5203, Internal Revenue Service, 
PO Box 7604, Ben Franklin Station, 
Washington, DC 20044, Submissions may 
be hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-l 14942-07), 
Courier's Desk, Internal Revenue 
Service, IIII Constitution Avenue, NW, 
Washington, DC, or sent electronically, 
via the Federal eRulemaking 
Portal at www,reguiations.gov (IRS 
REG-1l4942-07). 

FOR FURTHER INFORMATION 
CONTACT: Helene R. Newsome, 
202-622-7950 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background and Explanation of 
Provisions 

Temporary regulations in this issue 
of the Bulletin amend the Procedure and 
Administration Regulations (26 CFR part 
301) under section 6103(n) relating to the 
disclosure of return information in con
nection with written contracts among the 
IRS, whistleblowers and, if applicable, 
their legal representatives. 

The Tax Relief and Health Care Act 
of 2006, Public Law 109-432 (120 Stat. 
2958), (the Act) was enacted on December 
20, 2006. Section 406 of the Act amends 
section 7623, concerning the payment of 
awards to whistleblowers, and establishes 
a Whistleblower Office within the IRS 
that has responsibility for the adminis
tration of a whistleblower program. The 
Whistleblower Office, in connection with 
administering a whistleblower program, 
will analyze information provided by a 
whistleblower, and either investigate the 
matter itself or assign it to the appropriate 
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IRS office for investigation. In analyzing 

information provided by a whistleblower. 
or investigating a matter. the Whistle

blower Office may determine that it re
quires the assistance of the whistleblower. 

or the legal representative of the whistle
blower. The legislative history of section 
406 of the Act states that "[ tjo the extent 

the disclosure of returns or return infor
mation is required [for the whistleblower 

or his or her legal representative 1 to ren
der such assistance. the disclosure must 
be pursuant to an IRS tax administration 
contmct." Joint Committee of Taxation, 
Technical Explanation of H.R. 6408, The 
"Tax Relief and Health Care Act of2006," 
as Introduced in the House on December 
7. 2006. at 89 (JCX-50-06), December 7, 
2006. The legislative history further states 
that "[i]t is expected that such disclosures 
will be infrequent and will be made only 
when the assigned task cannot be properly 
or timely completed without the return 
information to be disclosed." !d. 

Under section 6103(a), returns and re
turn information are confidential unless 
the Internal Revenue Code (Code) au
thorizes disclosure. Section 6103(n) is 
the authority by which returns and return 
information may be disclosed pursuant 
to a tax administration contract. Section 
6103(n) authorizes, pursuant to regula
tions prescribed by the Secretary, returns 
and return information to be disclosed 
to any person, including any person de
scribed in section 7513(a), for purposes of 
tax administration, to the extent necessary 
in connection with: (I) the processing, 
storage, transmission, and reproduction 
of returns and return information; (2) the 
programming, maintenance, repair. test
ing, and procurement of equipment; and 
(3) the providing of other services. These 
proposed regulations describe the cir
cumstances, pursuant to section 6103(n), 
by which officers and employees of the 
Treasury Department may disclose re-
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turn information to whistleblowers and. if 

applicable, their legal representatives. in 

connection with written contracts for ser
vices relating to the detection of violations 

of the internal revenue laws or related 

statutes. 
The text of the temporary regulations 

also serves as the text of these proposed 
regulations. The preamble to the tempo
rary regulations explains these proposed 

regulations. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a signifi
cant regulatory action as defined in Exec
utive Order 12866. Therefore, a regula
tory assessment is not required. It also has 
been determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.c. 
chapter 5) does not apply to these reg
ulations, and because the regulations do 
not impose a collection of information on 
small entities, the Regulatory Flexibility 
Act (5 U.S.c. chapter 6) does not apply. 
Pursuant to section 7805(f) of the Code, 
these regulations have been submitted to 
the Chief Counsel of the Small Business 
Administration for comment on its impact 
on small businesses. 

Comments and Request for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any electronic and writ
ten comments (a signed original and eight 
(8) copies) that are submitted timely to the 
IRS. The IRS and Treasury Department re
quest comments on the clarity of the pro
posed rule and how it may be made eas
ier to understand. All comments will be 
available for public inspection and copy
ing. A public hearing may be scheduled if 
requested in writing by a person that timely 
submits written comments. If a public 

hearing is scheduled, notice of the date, 

time, and place of the hearing will be pub
lished in the Federal Register. 

Drafting Information 

The principal author of these regula
tions is Helene R. Newsome, Office of 
the Associate Chief Counsel (Procedure & 
Administration). 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 30 I is pro
posed to be amended as follows: 

PART 301-PROCEDURE AND 
ADMINISTRATION 

Paragraph I. The authority citation for 
part 30 I is amended by adding an entry in 
numerical order to read as follows: 

Authority: 26 U.S.c. 7805 * * * 
Section 301.61 03(n)-2 also issued un

der 26 U.S.c. 6103(n); * * * 
Par. 2. Section 30 1.6103(n)-2 is added 

to read as follows: 

§301.6J03(n)-2 Disclosure of return 
information in connection with 
written contracts among the IRS, 
whistleblowers, and legal representatives 
of whistleblowers. 

[The text of this proposed section is the 
same as the text of §301.6103(n)-2T pub
lished elsewhere in this issue of the Bul
letin]. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed hy the Office of the Federal Register on March 24. 
2008. 8:45 a.m., and published in the issue of the Federal 
Register for March 25, 2008. 73 F.R. 15687) 



Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 6050L.-Returns 
Relating to Certain Donated 
Property 
26 CFR I.6050L--2: Information returns by donees 
relating to qualified intellectual property contribu

tions. 

T.D.9392 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 602 

Information Returns by 
Donees Relating to Qualified 
Intellectual Property 
Contributions 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations and removal 
of temporary regulations. 

SUMMARY: This document contains fi
nal regulations that provide guidance for 
filing information returns by donees relat
ing to qualified intellectual property con
tributions. These final regulations reflect 
changes to the law made in 2004. The 
regulations affect donees receiving net in
come from qualified intellectual property 
contributions made after June 3, 2004. 

DATES: Effective date: These regulations 
are effective April 7, 2008. 

Applicability date: For dates of appli
cability, see § 1.6050L-2(f). 

FOR FURTHER INFORMATION 
CONTACT: Timothy S. Sheppard, (202) 
622-4910 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information con
tained in these final regulations has been 
reviewed and approved by the Office of 
Management and Budget in accordance 
with the Paperwork Reduction Act of 
1995 (44 U.S.c. 3507( d)) under control 
number 1545-1932. The collection of 

information in these final regulations is in 
§ 1.6050L-2(a) and (b). Responses to this 
collection of information are required to 
obtain a tax benefit. 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless the 
collection of information displays a valid 
OMB control number. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and return in
formation are confidential, as required by 
26 U.S.c. 6103. 

Background 

This document contains amendments 
to the Income Tax Regulations (26 CFR 
Part I) relating to section 6050L of the 
Internal Revenue Code (Code). These 
regulations reflect changes to the law 
made by the American Jobs Creation Act 
of 2004, Public Law 108-357 (118 Stat. 
1418). On May 23, 2005, temporary reg
ulations (TD. 9206, 2005-1 C.B. 1283) 
relating to information returns by donees 
with respect to qualified intellectual prop
erty contributions under section 6050L 
were published in the Federal Register 
(70 FR 29450). A notice of proposed 
rulemaking (REG-I 5 813 8-04, 2005-1 
C.B. 1341) cross-referencing the tem
porary regulations was published in the 
Federal Register (70 FR 29460) on the 
same date. No comments were received 
from the public in response to the notice of 
proposed rulemaking and no public hear
ing was requested or held. Accordingly, 
the proposed regulations are adopted as 
amended by this Treasury decision and the 
corresponding temporary regulations are 
removed. The final regulations generally 
retain the provisions of the proposed and 
temporary regulations but eliminate tran
sition rules that are no longer needed and 
make other minor editorial changes. 

Explanation of Changes 

The final regulations do not include cer
tain transition rules that were included in 
the temporary and proposed regulations. 

Specifically, the proposed and temporary 
regulations provide guidance for donees 
on making the required information return 
before a form is prescribed by the IRS. The 
IRS has since issued a new Form 8899 on 
which donees must report qualified donee 
income. Thus, these transition rules are 
no longer needed and are not included in 
the final regulations. The proposed and 
temporary regulations also include a tran
sition rule that applies to donees with tax
able years to which net income from the 
qualified intellectual property is properly 
allocable that end prior to or on May 23, 
2005, the issuance date of the proposed and 
temporary regulations. Under this transi
tion rule, the donee shall furnish the infor
mation required under section 6050L to the 
donor on or before August 22, 2005. This 
transition rule is no longer needed and is 
not included in the final regulations. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It has also been deter
mined that section 553(b) of the Admin
istrative Procedure Act (5 U.S.c. chapter 
5) does not apply to these regulations. It is 
hereby certified that these regulations will 
not have a significant economic impact on 
a substantial number of small entities. This 
certification is based upon the fact that few, 
if any, small entities will be required to file 
under these regulations. Therefore, a Reg
ulatory Flexibility Analysis under the Reg
ulatory Flexibility Act (5 USc. chapter 6) 
is not required. Pursuant to section 7805(f) 
of the Internal Revenue Code, the notice of 
proposed rulemaking preceding this regu
lation was submitted to the Chief Counsel 
for Advocacy of the Small Business Ad
ministration for comment on its impact on 
small business. 

Drafting Information 

The principal author of these regula
tions is Timothy S. Sheppard, Office of As
sociate Chief Counsel (Procedure and Ad
ministration). 

* * * * * 
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Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR parts I and 602 
are amended as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part I continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. § 1.6050L-2 is added to read as 

follows: 

§1.6050L-2 Information returns by 
donees relating to qualified intellectual 
property contributions. 

(a) In general. Each donee organiza
tion described in section 170(c), except a 
private foundation (as defined in section 
509(a», other than a private foundation 
described in section 170(b)( I )(F), that re
ceives or accrues net income during a tax
able year from any qualified intellectual 
property contribution (as defined in sec
tion 170(m)(8» must make an annual in
formation return on the form prescribed by 
the IRS. The information return is required 
for any taxable year of the donee that in
cludes any portion of the lO-year period 
beginning on the date of the contribution, 
but not for taxable years beginning after 
the expiration of the legal life of the qual
ified intellectual property. 

(b) Information required to be provided 
on return. The information return required 
by section 6050L and paragraph (a) of this 
section shall include the following-

CFR part or section where 
identified and described 

* * * * * 
1.6050L-2T 

* * * * * 

Linda E. Stiff, 
Dep!lty Commissioner for 
Services and Enforcement. 

Approved March 31, 2008. 
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(1) The name, address, taxable year, 
and employer identification number of the 
donee making the information return; 

(2) The name, address, and taxpayer 
identification number of the donor; 

(3) A description of the qualified intel
lectual property in sufficient detail to iden
tify the qualified intellectual property re
ceived by such donee; 

(4) The date of the contribution to the 

donee; 
(5) The amount of net income of the 

donee for the taxable year that is properly 
allocable to the qualified intellectual prop
erty (determined without regard to para
graph (lO)(B) of section 170(m) and with 
the modifications described in paragraphs 
(5) and (6) of such section); and 

(6) Such other information as may be 
specified by the form or its instructions. 

(c) Special rule-statement to be fur
nished to donors. Every donee making 
an information return under section 6050L 
and this section with respect to a qualified 
intellectual property contribution shall fur
nish a copy of the information return to 
the donor of the property. The information 
return required by section 6050L and this 
section shall be furnished to the donor on 
or before the date the donee is required to 
file the return with the IRS. 

(d) Place and time for filing information 
return-( 1) Place for filing. The informa
tion return required by section 6050L and 
this section shall be filed with the IRS lo
cation listed on the prescribed form or in 
its instructions. 

(2) Time for filing. A donee is required 
to file the return required by section 6050L 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

and this section on or before the last day of 
the first full month following the close of 
the donee's taxable year to which net in. 
come from the qualified intellectual prop
erty is properly allocable. 

(e) Penalties. For penalties for failure 
to comply with the requirements of this 
section, see sections 6721 through 6724. 

(t) EffectiVe/applicability date. The 
rules of this section apply to qualified 
intellectual property contributions made 
after June 3, 2004. 

§1.6050L-2T [Removed] 

Par. 3. Section 1.6050L-2T is re
moved. 

PART 602 -OMB CONTROL 
NUMBERS UNDER THE PAPERWORK 
REDUCTION ACT 

Par. 4. The authority citation for part 
602 continues to read as follows: 

Authority: 26 U.S.c. 7805. 
Par. 5. In §602.l01, paragraph (b) is 

amended by removing the following entry 
from the table: 

§602.JOJ OMB Control numbers. 

* * * * * 
(b) * * * 

Current OMB 
control No. 

1545-1932 

(Filed by the Office of the Federal Register on April 4. 2008. 
8:45 a.m., and published in the issue of the Federal Register 
for April 7. 2008, 73 ER. 18709) 



Section 7201.-Attempt to 
Evade or Defeat Tax 

Ct. D. 2086 

SUPREME COURT OF THE 
UNITED STATES 

No. 06-1509 

BOULWARE v. UNITED STATES 

CERTIORARI TO THE 
UNITED STATES COURT 

OF APPEALS FOR 
THE NINTH CIRCUIT 

March 3, 2008 

Syllabus 

One element of tax evasion under 
26 U. S. C. §7201 is "the existence of 
a tax deficiency." Sansone v. United 
States, 380 U. S. 343, 351. Petitioner 
Boulware was charged with criminal tax 
evasion and filing a false income tax 
return for diverting funds from a closely 
held corporation, HIE, of which he was 
the president, founder, and controlling 
shareholder. To support his argument that 
the Government could not establish the 
tax deficiency required to convict him, 
Boulware sought to introduce evidence 
that HIE had no earnings and profits in 
the relevant taxable years, so he in effect 
received distributions of property that 
were returns of capital, up to his basis in 
his stock, which are not taxable, see 26 
U.S.C.§§301 and3l6(a). Under§30I(a), 
unless the Internal Revenue Code requires 
otherwise, a "distribution of property" 
"made by a corporation to a shareholder 
with respect to its stock shall be treated 
in the manner provided in f§301(c)]." 
Section 301 (c) provides that the portion 
of the distribution that is a "dividend," as 
defined by §316(a), must be included in the 
recipient's gross income; and the portion 
that is not a dividend is, depending on the 
shareholder's basis for his stock, either a 
nontaxable return of capital or a taxable 
capital gain. Section 3l6(a) defines 
"dividend" as a "distribution" out of 
"earnings and profits." The District Court 
granted the Government's in limine motion 
to bar evidence supporting Boulware's 
retum-of-capital theory, relying on the 

Ninth Circuit's Miller decision that a 
diversion of funds in a criminal tax 
evasion case may be deemed a return of 
capital only if the taxpayer or corporation 
demonstrates that the distributions were 
intended to be such a return. The court 
later found Boulware's proffer of evidence 
insufficient under Miller and declined to 
instruct the jury on his theory. In affirming 
his conviction, the Ninth Circuit held that 
Boulware's proffer was properly rejected 
under Miller because he offered no proof 
that the amounts diverted were intended as 
a return of capital when they were made. 

Held: A distributee accused of crimi
nal tax evasion may claim return-of-capi
tal treatment without producing evidence 
that, when the distribution occurred, either 
he or the corporation intended a return of 
capital. Pp. 6-17. 

(a) Tax classifications like "dividend" 
and "return of capital" tum on a transac
tion's "objective economic realities," not 
"the particular form the parties employed." 
Frank Lyon Co. v. United States, 435 
U. S. 561, 573. In economic reality, a 
shareholder's informal receipt of corpo
rate property "may be as effective a means 
of distributing profits among stockholders 
as the formal declaration of a dividend," 
Palmer v. Commissioner, 302 U. S. 63, 
69, or as effective a means of returning a 
shareholder's capital, see ibid. Economic 
substance remains the touchstone for char
acterizing funds that a shareholder diverts 
before they can be recorded on a corpora
tion's books. Pp. 6-8. 

(b) Miller's view that a return-of-cap
ital defense requires evidence of a corre
sponding contemporaneous intent sits un
comfortably not only with the tax law's 
economic realism, but also with the par
ticular wording of §§301 and 316(a). As 
these sections are written, the tax con
sequences of a corporation's distribution 
made with respect to stock depend, not on 
anyone's purpose to return capital or get it 
back, but on facts wholly independent of 
intent: whether the corporation had earn
ings and profits, and the amount of the 
taxpayer's basis for his stock. The Miller 
court could claim no textual hook for its 
contemporaneous intent requirement, but 
argued that it avoided supposed anomalies. 
The court, however, mistakenly reasoned 
that applying §§301 and 316(a) in crimi
nal cases unnecessarily emphasizes the de
ficiency's amount while ignoring the will-

fulness of the intent to evade taxes. Will
fulness is an element of the crimes be
cause the substantive provisions defining 
tax evasion and filing a false return ex
pressly require it, see, e.g., §7201. Noth
ing in §§30 I and 3 16(a) relieves the Gov
ernment of the burden of proving willful
ness or impedes it from doing so if there is 
evidence of willfulness. The Miller court 
also erred in finding it troublesome that, 
without a contemporaneous intent require
ment, a shareholder distributee would be 
immune from punishment if the corpora
tion had no earnings and profits but con
victed if the corporation did have earning 
and profits. An acquittal in the former in
stance would in fact result merely from the 
Government's failure to prove an element 
of the crime. The fact that a shareholder 
of a successful corporation may have dif
ferent tax liability from a shareholder of 
a corporation without earnings and prof
its merely follows from the way §§301 
and 316(a) are written and from §720 1 's 
tax deficiency requirement. Even if there 
were compelling reasons to extend §720l 
to cases in which no taxes are owed, Con
gress, not the Judiciary, would have to do 
the rewriting. Pp. 8-12. 

(c) Miller also suffers from its own 
anomalies. First, §§301 and 316 are odd 
stalks for grafting a contemporaneous 
intent requirement. Correct application 
of their rules will often become possible 
only at the end of the corporation's tax 
year, regardless of the shareholder or cor
poration's understanding months earlier 
when a particular distribution may have 
been made. Moreover, §301(a), which 
expressly provides that distributions made 
with respect to stock "shall be treated in the 
manner provided in [§301(c)]," ostensibly 
provides for all variations of tax treatment 
of such distributions unless a separate 
Code provision requires otherwise. Yet 
Miller effectively converts the section into 
one of merely partial coverage, leaving the 
tax status of one class of distributions in 
limbo in criminal cases. Allowing §61 (a) 
of the Code, which defines gross income, 
H[eJxcept as otherwise provided," as "all 
income from whatever source derived," 
to step in where §301(a) has been pushed 
aside would sanction yet another eccen
tricity: §30 I (a) would not cover what it 
says it "shall," (distributions with respect 
to stock for which no more specific provi
sion is made), while §61(a) would have to 
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apply to what by its tenns it should not (a 
receipt of funds for which tax treatment is 
"otherwise provided" in 9301(a». Miller 
erred in requiring contemporaneous intent, 
and the Ninth Circuit's judgment here, 
relying on Mifler. is likewise erroneous. 
Pp. 12-14. 

(d) This Court declines to address the 
Government's argument that the judgment 
should be affinned on the ground that be
fore any distribution may be treated as a re
turn of capital, it must first be distributed 
to the shareholder "with respect to, . , 
stock," The facts in this case have not been 
raked over with that condition in mind, and 
any canvas of evidence and Boulware's 
proffer should be made by a court famil
iar with the entire evidentiary record. Nor 
will the Court take up in the first instance 
the question whether an unlawful diver
sion may ever be deemed a "distribution 

. . with respect to [a corporation's] 
stock." Pp. 14-17. 

470 F.3d 931, vacated and remanded. 
SOUTER, J., delivered the opinion for 

a unanimous Court. 
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Sections 301 and 316(a) of the Inter
nal Revenue Code set the conditions for 
treating certain corporate distributions as 
returns of capital, nontaxable to the recip
ient. 26 U. S. C. §§301, 316(a) (2000 
ed. and Supp. V). The question here 

is whether a distributee accused of crimi
nal tax evasion may claim return-of-capital 
treatment without producing evidence that 
either he or the corporation intended a cap
ital return when the distribution occurred. 
We hold that no such showing is required. 

"[T]he capstone of [the] system of 
sanctions . calculated to induce 

fulfillment of every duty under 
the income tax law," Spies v. United 
States, 317 U. S. 492, 497 (1943), is 26 
U. S. C. § 720 I, making it a felony willfully 
to "attemp[t] in any manner to evade or 
defeat any tax imposed by" the Code.! 
One element of tax evasion under §7201 
is "the existence of a tax deficiency," 
Sansone v. United States, 380 U. S. 343, 
351 (1965); see also Lawn v. United 
States, 355 U. S. 339, 361 (1958),2 which 
the Government must prove beyond a 
reasonable doubt, see ibid. ("[O]f course, 
a conviction upon a charge of attempting 
to evade assessment of income taxes by the 
filing of a fraudulent return cannot stand 
in the absence of proof of a deficiency"). 

Any deficiency detennination in this 
case will tum on §§301 and 316(a) of the 
Code. According to §301(a), unless an
other provision of the Code requires oth
erwise, a "distribution of property" that is 
"made by a corporation to a shareholder 
with respect to its stock shall be treated 
in the manner provided in [§301(c)]." Un
der §30 1 (c), the portion of the distribution 
that is a "dividend," as defined by §316(a), 
must be included in the recipient's gross 
income: and the portion that is not a div
idend is, depending on the shareholder's 
basis for his stock, either a nontaxable re
turn of capital or a gain on the sale or 
exchange of stock, ordinarily taxable to 

the shareholder as a capital gain. Finally, 
§316(a) defines "dividend" as 

"any distribution of property made by a 
corporation to its shareholders-

H( 1) out of its earnings and profits 
accumulated after February 28, 1913, 
or 

"(2) out of its earnings and prof. 
its of the taxable year (computed as 
of the close of the taxable year with
out diminution by reason of any dislri
butions made during the taxable year). 
without regard to the amount of the 
earnings and profits at the time the dis. 
tribution was made." 
Sections 30 I and 316(a) together thus 

make the existence of "earnings and prof
its"3 the decisive fact in determining the 
tax consequences of distributions from a 
corporation to a shareholder with respect 
to his stock. This requirement of "relating 
the tax status of corporate distributions to 
earnings and profits is responsive to a felt 
need for protecting returns of capital from 
tax." 4 Bittker & Lokken 'Il92.I.I. p. 92-3. 

II 

In this criminal tax proceeding, pe. 
titioner Michael Boulware was charged 
with several counts of tax evasion and 
filing a false income tax return, stemming 
from his diversion of funds from Hawai· 
ian Isles Enterprises (HIE), a closely held 
corporation of which he was the president. 
founder. and controlling (though not sole) 
shareholder. At trial,4 the United States 
sought to establish that Boulware had re
ceived taxable income by "systematically 
divert[ing] funds from HIE in order to sup
port a lavish lifestyle." 384 F.3d 794,799 
(CA92004). The Government's evidence 
showed that 

"[Boulware] gave millions of dollars of 
HIE money to his girlfriend. . . and 
millions of dollars to his wife. . . 
without reporting any of this money on 
his personal income tax returns. . .. 
[H]e siphoned off this money primar
ily by writing checks to employees and 
friends and having them return the cash 
to him, by diverting payments by HIE 
customers, by submitting fraudulent in
voices to HIE, and by laundering HIE 

I A related prm''''''n. ~6 l'- S, c. §nOb(1 I. criminalile, the willful tIling of a tax return believed to be materially false. See n, 9. infra, 

2 "ITlhe elements of §72(1l are willtulnc,,[,1 the eXI,tence of a tax defIciency, . and an affirmative act constituting an evasion or attempted evasion of the tax," Sansone v. United StoltJ. 
3HO U, S 343. 351 (19651. The Court, of Appeals have divided lner whether the Government must prove the tax deficiency is "substantial." see United Slares v. Daniels. 387 F.3d 636. 
MO-Ml. and n, :! (CA 720(4) (collee·ting cases); we do not address that issue here. 

\ Although Ihe lode does nol "comprehensively derlne 'earnlngs and profils."· 4 B, Blttker & L. Lokken, Federal Taxation of Income, Estates and Gifts '192.1.3. p.92-6 Od ed. 2003) 
(herelIlafter Binker & LoU,en!. the "[rirol'"ion, of the Code and regulatIOn, relating to earnings and profits ordinarily take taxable income as the point of departure." id .• at 92-9. 

• The trial at lS,ue m (hi., case w,,-, actually Boulware's second trial on §§ 720 I and 7206f I) charges, his convictions on those counts in an earlier trial having been vacated by the Ninth CircUit 
for rea,on, not at Issue here. ,ee 3~.j F.'d N4 (200·h In that earlier tnal. Boulware was also convicted of conspiracy to make false statements to a federally insured financial institution. lD 

\ iolation of IR 1I S C ~.171 The Nmth Circuit affirmed Boulware's conspiracy conviction that first time around, however. so the present trial did not include a conspiracy charge. 
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money through companies in the King
dom of Tonga and Hong Kong." Ibid. 

In defense, Boulware sought to intro
duce evidence that HIE had no retained or 
current earnings and profits in the relevant 
taxable years, with the consequence (he ar
gued) that he in effect received distribu
tions of property that must have been re
turns of capital, up to his basis in his stock. 
See §301(c)(2). Because the return of cap
ital was nontaxable, the argument went, 
the Government could not establish the tax 
deficiency required to convict him. 

The Government moved in limine to 
bar evidence in support of Boulware's re
turn-of-capital theory, on the grounds of 
"irrelevan[ce] in [this] criminal tax case," 
App. 20. The Government relied on the 
Ninth Circuit's decision in United States v. 
Miller, 545 F.2d 1204 (1976), in which that 
court held that in a criminal tax evasion 
case, a diversion of funds may be deemed 
a return of capital only after "some demon
stration on the part of the taxpayer and/or 
the corporation that such [a distribution 
was] intended to be such a return," id., at 
1215. Boulware, the Government argued, 
had offered to make no such demonstra
tion. App. 21. 

The District Court granted the Gov
ernment's motion, and when Boulware 
sought "to present evidence of [HIE's] 
alleged over-reporting of income, and an 
offer of proof relating to the issue of. . . 
dividends," id., at 135, the District Court 
denied his request. The court said that 
"[n]ot only would much of [his proffered] 
evidence be excludable as expert legal 
opinion, it is plainly insufficient under the 
Miller case," id., at 138, and accordingly 
declined to instruct the jury on Boulware's 
return-of-capital theory. The jury rejected 
his alternative defenses (that the diverted 

funds were nontaxable corporate advances 
or loans, or that he used the moneys for 
corporate purposes), and found him guilty 
on nine counts, four of tax evasion and 
five of filing a false return. 

The Ninth Circuit affirmed. 470 F.3d 
931 (2006). It acknowledged that "im
posing an intent requirement creates a 
disconnect between civil and criminal 
liability," but thought that under Miller, 
"the characterization of diverted corpo
rate funds for civil tax purposes does not 
dictate their characterization for purposes 
of a criminal tax evasion charge." 470 
F.3d, at 934. The court held the test in a 
criminal case to be "whether the defen
dant has willfully attempted to evade the 
payment or assessment of a tax." Ibid. Be
cause Boulware "'presented no concrete 
proof that the amounts were considered, 
intended, or recorded on the corporate 
records as a return of capital at the time 
they were made,'" id., at 935 (quoting 
Miller, supra, at 1215), the Ninth Circuit 
held that Boulware's proffer was "properly 
rejected ... as inadequate," 470 F.3d, at 
935. 

Judge Thomas concurred because the 
panel was bound by Miller, but noted 
that "Miller-and now the majority opin
ion-hold that a defendant may be crim
inally sanctioned for tax evasion without 
owing a penny in taxes to the govern
ment." 470 F.3d, at 938. That, he said, not 
only "indicate[s] a logical fallacy, but is 
in flat contradiction with the tax evasion 
statute's requirement. . . of a tax defi
ciency." Ibid. (internal quotation marks 
omitted).5 

We granted certiorari, 551 u. S. __ 
(2007), to resolve a split among the Courts 
of Appeals over the application of §§301 
and 316(a) to informally transferred or di-

verted corporate funds in criminal tax pro
ceedings.6 We now vacate and remand. 

III 

A 

The colorful behavior described in 
the allegations requires a reminder that 
tax classifications like "dividend" and 
"return of capital" turn on "the objec
tive economic realities of a transaction 
rather than. . . the particular form the 
parties employed," Frank Lyon Co. v. 
United States, 435 U. S. 561, 573 (1978); 
a "given result at the end of a straight 
path is not made a different result. . . 
by following a devious path," Minnesota 
Tea Co. v. Helvering, 302 U. S. 609, 
613 (1938)7. As for distributions with 
respect to stock, in economic reality a 
shareholder's informal receipt of corporate 
property "may be as effective a means of 
distributing profits among stockholders 
as the formal declaration of a dividerid," 
Palmer v. Commissioner, 302 U. S. 63, 
69 (1937), or as effective a means of 
returning a shareholder's capital, see 
ibid. Accordingly, "[a] distribution to 
a shareholder in his capacity as such 

is subject to §301 even though 
it is not declared in formal fashion." 
B. Bittker & J. Eustice, Federal Income 
Taxation of Corporations and Shareholders 
'1[8.05[1], pp. 8-36 to 8-37 (6th ed. 
1999) (hereinafter Bittker & Eustice); 
see also Gardner, The Tax Consequences 
of Shareholder Diversions in Close 
Corporations, 21 Tax L. Rev. 223, 239 
(1966) (hereinafter Gardner) ("Sections 
316 and 301 do not require any formal 
path to be taken by a corporation in order 
for those provisions to apply"). 

There is no reason to doubt that eco
nomic substance remains the right touch-

5 Judge Thomas went on to say that the Government would prevail even without Miller's rule because, in his view. Boulware's diversions were "unlawful," and the return-of-capital rules 
would not apply to diversions made for unlawful purposes. See 470 F.3d, at 93B-939. 

6 As noted, the Ninth Circuit holds that §§301 and 316(a) are not to be consulted in a criminal tax evasion case until the defendant produces evidence of an intent to treat diverted funds as a 
return of capital at the time it was made. See 470 F.3d 931 (2006) (case below). By contrast, the Second Circuit allows a criminal defendant to invoke §§301 and 3\6(3) without evidence of 
a contemporaneous intent to treat such moneys as returns of capital. See United States v. Bok, 156 F.3d 157, 162 (1998) ("[Iln return of capital cases, a taxpayer's intent is not determinative 
in defining the taxpayer·s conduct"). Meanwhile, the Third, Sixth, and Eleventh Circuits arguably have taken the position that §§30l and 316(a) are altogether inapplicable in criminal tax 
cases involving informal distributions. See United States v. Williams, 875 F.2d 846, 850-852 (CAll 1989); United States v. Goldberg, 330 F.2d 30, 38 (CA3 1964); Davis v. United States, 
226 F.2d 331, 334-335 (CA6 1955); but see Brief for Petitioner 16 (,·[Tlhese cases can be read to address the allocation of the burden of proof on the return of capital issue, rather than the 
applicable substantive principles"). 

7 We have also recognized that "[tlhe legal right of a taxpayer to decrease the amount of what otherwise would be his taxes, or altogether avoid them, by means which the law permits, cannot 
be doubted." Gregory v. He/vering, 293 U. S. 465, 469 (1935). The rule is a two-way street: "while a taxpayer is free to organize his affairs as he chooses. nevertheless, once having done 
so, he must accept the tax consequences of his choice, whether contemplated or not, ... and may not enjoy the benefit of some other route he might have chosen to follow but did not," 
Commissioner v. National Alfalfa Dehydrating & Milling Co., 417 U. S. 134, 149 (1974); see also id., at 148 (referring to "the established tax. principle that a transaction is to be given its 
tax effect in accord with what actually occurred and not in accord with what might have occurred"); Founders Gen. Corp. v. Hoey, 300 U. S. 268, 275 (1937) ("To make the taxability of the 
transaction depend upon the determination whether there existed an alternative form which the statute did not tax would create burden and uncertainty"). The question here, of course, is not 
whether alternative routes may have offered better or worse tax consequences, see generally Isenbergh, Review: Musings on Form and Substance in Taxation, 49 U. Chi. L. Rev. 859 (1982); 
rather. it is "whether what was done ... was the thing which the statute [, here §§301 and 316(a),l intended," Gregory, supra, at 469. 
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stone for characterizing funds received 
when a shareholder diverts them before 
they can be recorded on the corpora~ 

tion's books. While they "never even pass 
through the corporation's hands," Bittker 
& Eustice ~8.05[91. p. 8-51. even diverted 
funds may be seen as dividends or capital 
distributions for purposes of §§301 and 
316( a), see Truesdell v. Commissioner. 89 
T. C. 1280 (1987) (treating diverted funds 
as "constructive" distributions in civil tax 
proceedings). The point. again, is that 
"taxation is not so much concerned with 
the refinements of title as it is with actual 
command over the property taxed-the 
actual benefit for which the tax is paid." 
Cor/iss v. Bowers, 281 U. S. 376. 378 
(1930); see also Griffiths v. Cnmmis~ 

siemer. 308 U. S. 355,358 (1939).8 

B 

Miller's view that a criminal defendant 
may not treat a distribution as a return 
of capital without evidence of a corre~ 
sponding contemporaneous intent sits 
uncomfortably not only with the tax law's 
economic realism, but with the particular 
wordingof§§301 and 316(a),aswell. As 
those sections are written, the tax conse~ 
quences of a "distribution by a corporation 
with respect to its stock" depend, not on 
anyone's purpose to return capital or to get 
it back. but on facts wholly independent of 
intent: whether the corporation had earn~ 
ings and profits. and the amount of the tax~ 
payer's basis for his stock. Cf. Truesdell v. 
Commissioner, Internal Revenue Service 
(IRS) Action on Decision 1988-25. 1988 
WL570761 (Sept. 12, 1988)(recommen~ 
dation regarding acquiescence); IRS Non 
Docketed Service Advice Review. 1989 
WL 1172952 (Mar. 15, 1989) (reply to 
request for reconsideration) (,'[l]ntent is 
irrelevant. ... [Elvery distribution made 
with respect to a shareholder's stock is 
taxable as ordinary income, capital gain, 

or not at all pursuant to section 301(c) 
dependent upon the corporation's earnings 
and profits and the shareholder's stock 
basis. The deternlination is computational 
and not dependent upon intent"). 

When the Miller court went the other 
way. needless to say. it could claim no tex~ 
tual hook for the contemporaneous intent 
requirement, but argued for it as the way 
to avoid two supposed anomalies. First, 
the court thought that applying §OOI and 
316(a) in criminal cases unnecessarily em
phasizes the exact amount of deficiency 
while "completely ignor[ing] one essential 
element of the crime charged: the willful 
intent to evade taxes. . . ." 545 F.2d, 
at 1214. But there is an analytical mis
take here. Willfulness is an element of 
the crimes charged because the substan
tive provisions defining tax evasion and 
filing a false return expressly require it, 
see §7201 ("Any person who willfully at
tempts. "); §7206(1) ("Willfully 
makes and subscribes. . . "). The el
ement of willfulness is addressed at trial 
by requiring the Government to prove it. 
Nothing in §§30 I and 316(a) as written 
(that is, without an intent requirement) re~ 
lieves the Government of this burden of 
proving willfulness or impedes it from do
ing so if evidence of willfulness is there. 
Those two sections as written simply ad
dress a different element of criminal eva
sion, the existence of a tax deficiency, and 
both deficiency and willfulness can be ad
dressed straightforwardly (in jury instruc
tions or bench findings) without tacking 
an intent requirement onto the rule distin
guishing dividends from capital returns. 

Second, the Miller court worried that if 
a defendant could claim capital treatment 
without showing a corresponding and con~ 
temporaneous intent, 

"lal taxpayer who diverted funds from 
his close corporation when it was in the 
midst of a financial difficulty and had 

no earnings and profits would be im. 
mune from punishment (to the extent of 
his basis in the stock) for failure to reo 
port such sums as income; while that 
very same taxpayer would be convicted 
if the corporation had experienced a 
successful year and had earnings and 
profits." 545 F.2d, at 1214. 

"Such a result," said the court, "would con. 
stitute an extreme example of form over 
substance." Ibid. The Circuit thus assumed 
that a taxpayer like Boulware could be 
convicted of evasion with no showing of 
deficiency from an unreported dividend or 
capital gain. 

But the acquittal that the author of 
Miller called form trumping substance 
would in fact result from the Govern· 
ment's failure to prove an element of the 
crime. There is no criminal tax evasion 
without a tax deficiency, see supra. at 
1-2.9 and there is no deficiency owing 
to a distribution (received with respect 
to a corporation's stock) if a corpora· 
tion has no earnings and profits and the 
value distributed does not exceed the tax· 
payer-shareholder's basis for his stock. 
Thus the fact that a shareholder distributee 
of a successful corporation may have dif· 
ferent tax liability from a shareholder of a 
corporation without earnings and profits 
merely follows from the way §§301 and 
316(a) are written (to distinguish dividend 
from capital return). and from the require
ment of tax deficiency for a §7201 crime. 
Without the deficiency there is nothing but 
some act expressing the will to evade, and. 
under § 720 I, acting on "bad intentions. 
alone, [is] not punishable," United States 
v. D'Agostino, 145 F.3d 69, 73 (CA2 
1998). 

It is neither here nor there whether the 
Miller court was justified in thinking it 
would improve things to convict more 
of the evasively inclined by dropping the 
deficiency requirement and finding some 

S Thus in the penod between th" Court', deci,ion, in lommimfJller \' Wil[()x. 327 U. S. 404 (1946) (holding embezzled funds to be nontaxable to the embezzler) and James v. Unired Sram . 
.166 U. S. 21.1 (1961) (overruling Wilun. holding embezzled lunJ, to be taxable IOCOme). the Government routinely argued that diverted funds were "constructive distributions." taxable to 

the reCipient as dividend, See generally Gardner 237 I "While Wilcox Wa, good law. the safest way to insure that both the corporation and the shareholder would be taxed on their respective 
gam fmm the di, mcd fund, "a, W boe! them Ji, idend,"): 4 Bittker & Lokken ~~2.2171. p. 92-23. n. 37. 

" Boul" Jrc IVa, al", convicted of vwlatmg *7206( I). which make, it a felony "Iw!illfully Itol maklel and subserib[e! any return. statement. or other document. which contains or is venned 
0) a II fltten dedaratlon that It i, made under the penalties olpequry. and "hleh [the taxpayer! does not belie" to be true and correct as to every material maner." He argues that if the Ninth 
CIf(Uit ~rred. It, error c,llh Into question not on I) h" * 72(H conlletion. but hi, ~nO(i( I) conViction as well. Brief for Petitioner 15-16. Although the Courts of Appeals are unanimous 10 

holding that * 7200111 "does not require the pro,ecution to prme the existence of a tax defICiency." United States \'. Tarwater. 308 F.3d 494.504 (CA6 2(02); see also Untred Srates v. Pertrl. 
15J F..1d +l5. 40 I leA 7 199X) 1 collecting case,). it is arguaole that "the nature and character of the funds received can be critical in detennining whether.. §7206<IJ has been violattd 

I even III proof of a tax defIciency" unnecevsary." I I.Com"ky. L. Feld. & S. Harris. Tax Fraud & Evasion 12.03[5]. p. 21 (2007); see also Brief for Petitioner 15-16. The Government docs 
not argue that Boulware" ~* 720 I and 7"06t I ) con\ictlOns ,hould be treated differently at this stage of the proceedings. however. and we will accede to the Government's working assumpcioo 
hert' thaI the ~*72(1I ,mo 720(1( 1) \.:om 1i..'lIOn" ,>land or fall together. 
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other device to exempt returns of capital. 10 

Even if there were compelling reasons to 
extend §7201 to cases in which no taxes 
are owed, it bears repeating that "[t]he 
spirit of the doctrine which denies to the 
federal judiciary power to create crimes 
forthrightly admonishes that we should 
not enlarge the reach of enacted crimes by 
constituting them from anything less than 
the incriminating components contem
plated by the words used in the statute," 
Morissette v. United States, 342 U. S. 
246,263 (1952) (opinion for the Court by 
Jackson, J.). If §301, §316(a), or §7201 
could stand amending, Congress will have 
to do the rewriting. 

C 

Not only is Miller devoid of the sup
port claimed for it, but it suffers the de
merit of some anomalies of its own. First 
and most obviously, §§30 1 and 316 are odd 
stalks for grafting a contemporaneous in
tent requirement, given the fact that the 
correct application of their rules will of
ten become known only at the end of the 
corporation's tax year, regardless of the 
shareholder's or corporation's understand
ing months earlier when a particular dis
tribution may have been made. Section 
316(a)(2) conditions treating a distribution 
as a constructive dividend by reference 
to earnings and profits, and earnings and 
profits are to be" computed as of the close 
of the taxable year. . . without regard 
to the amount of the earnings and prof
its at the time the distribution was made." 
A corporation may make a deliberate dis
tribution to a shareholder, with everyone 
expecting a profitable year and consider
ing the distribution to be a dividend, only 
to have the shareholder end up liable for 
no tax if the company closes out its tax 
year in the red (so long as the shareholder's 
basis covers the distribution); when such 
facts are clear at the time the reporting 
forms and returns are filed,11 the share
holder does not violate § 7201 by paying 
no tax on the moneys received, intent be
ing beside the point. And since intent to 

make a distribution a taxable one cannot 
control, it would be odd to condition non
taxable return-of-capital treatment on con
temporaneous intent, when the statute says 
nothing about intent at all. 

The intent interpretation is strange for 
another reason, too (a reason in some ten
sion with the Ninth Circuit's assumption 
that an unreported distribution without 
contemporaneous intent to return capital 
will support a conviction for evasion). The 
text of §301(a) ostensibly provides for all 
variations of tax treatment of distributions 
received with respect to a corporation's 
stock unless a separate provision of the 
Code requires otherwise. Yet Miller ef
fectively converts the section into one of 
merely partial coverage, with the result 
of leaving one class of distributions in a 
tax status limbo in criminal cases. That 
is, while §301(a) expressly provides that 
distributions made by a corporation to 
a shareholder with respect to its stock 
"shall be treated in the manner provided 
in [§301(c)]," under Miller, a distribution 
from a corporation without earnings and 
profits would fail to be a return of capital 
for lack of contemporaneous intent to treat 
it that way; but to the extent that distribu
tion did not exceed the taxpayer's basis 
for the stock (and thus become a capital 
gain), §301(a) would leave the distribution 
unaccounted for. 

It is no answer to say that §61 (a) of 
the Code would step in where §301(a) has 
been pushed out. Although §61(a) de
fines gross income, "[e]xcept as otherwise 
provided," as "all income from whatever 
source derived," the plain text of §301(a) 
does provide otherwise for distributions 
made with respect to stock. So using 
§61(a) as a stopgap would only sanction 
yet another eccentricity: §301(a) would 
be held not to cover what its text says it 
"shall" (the class of distributions made 
with respect to stock for which no other 
more specific provision is made), while 
§61(a) would need to be applied to what 
by its terms it should not be (a receipt of 
funds for which tax treatment is "other
wise provided" in §301(a». 

The implausibility of a statutory read
ing that either creates a tax limbo or forces 
resort to an atextual stopgap is all the 
clearer from the Ninth Circuit'S discussion 
in this case of its own understanding of the 
consequences of Miller's rule: the court 
openly acknowledged that "imposing an 
intent requirement creates a disconnect 
between civil and criminal liability," 470 
F.3d, at 934. In construing distribution 
rules that draw no distinction in terms of 
criminal or civil consequences, the dis
parity of treatment assumed by the Court 
of Appeals counts heavily against its con
temporaneous intent construction (quite 
apart from the Circuit's understanding that 
its interpretation entails criminal liability 
for evasion without any showing of a tax 
deficiency). 

Miller erred in requiring a contempora
neous intent to treat the receipt of corpo
rate funds as a return of capital, and the 
judgment of the Court of Appeals here, re
lying on Miller, is likewise erroneous. 

IV 

The Government has raised nothing 
that calls for affirmance in the face of the 
Court of Appeals's reliance on Miller. The 
United States does not defend differential 
treatment of criminal and civil cases, see 
Brief for United States 24, and it thus 
stops short of fully defending the Ninth 
Circuit's treatment. The Government's 
argument, instead, is that we should affirm 
under the rule that before any distribu
tion may be treated as a return of capital 
(or, by a parity of reasoning, a dividend), 
it must first be distributed to the share
holder "with respect to. . . stock." !d., 
at 19 (internal quotations omitted). The 
taxpayer's intent, the Government says, 
may be relevant to this limiting condition, 
and Boulware never expressly claimed 
any such intent. See ibid. ("[I]ntent is 
. . . relevant to whether a payment is a 
'distribution ... with respect to [a corpo
ration's] stock'''); but see Tr. of Oral Arg. 
44 ("[J]U8t to be clear, the Government is 
arguing for an objective test here"). 

10 "A better [method of exempting returns of capital from taxation] could no doubt be devised." 4 Bittker & Lokken 'j[92.1.1. p. 92-3; see ibid. (suggesting. for example, that "all receipts 
from a corporation could be treated as taxable income, and a correction for any Tesulting over taxation could be made in computing gain or loss when stock is sold. exchanged, OT becomes 
worthless"); see also AndTews, "Out of its Earnings and Profits": Some Reflections on the Taxation of Dividends, 69 Harv. L Rev. 1403, 1439 (1956) (criticizing the earnings and profits 
concept "[a]s a device fOT separating income fTom return of capital," and suggesting that "[d]istributions which ought to be treated as return of capital [could] be bTought within the concept 
of a partial liquidation by special provision"). 

11 Sometimes these facts aTe not cleaT, and in certain circumstances a corporation may be required to assume it is pTofitable. For example, the instructions to IRS Form 1099-DIV provide 
that when a corpoTation is unsure whether it has sufficient earnings and profits at the end of the taxable year to cover a distribution to shareholders, "the entire payment must be Teported as a 
dividend." See http://www.irs.govlpublirs-pdf/il099div.pdj(asvisitedFeb.IS. 2008, and available in Clerk ofCourt's case file). 
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The Government is of course correct 
that '"with respect to . stock" is a 
limiting condition in ~301(a). See supra, 
at 2-3. 12 As the Government variously 
says, it requires that "the distribution of 
property by the corporation be made to a 
shareholder because of his ownership of 
its stock," Brief for United States 16; and 
that "'an amount paid by a corporation to 
a shareholder [be 1 paid to the shareholder 
in his capacity as such,'" ihid. (quot
ing 26 CFR § 1.30 I-I (c) (2007) (emphasis 
deleted)). 

This. however. is not the time or 
place to home in on the "with respect to 
... stock" condition. Facts with a bearing 
on it may range from the distribution 
of stock ownership 13 to conditions of 
corporate employment (whether. for 
example. a shareholder's efforts on behalf 
of a corporation amount to a good reason 
to treat a payment of property as salary). 
The facts in this case have yet to be raked 
over with the stock ownership condition 
in mind. since Miller seems to have 
pretermitted a full consideration of the 
defensive proffer. and if consideration is to 
be given to that condition now, the canvas 
of evidence and Boulware's proffer should 

be made by a court familiar with the whole 
evidentiary record. 1..t 

As a more specific version of its "with 
respect to. . . stock" position. the Gov
ernment says that the diversions of corpo
rate funds to Boulware were in fact un
lawful. see Brief for United States 34-37; 
see also n. 5, supra. and it argues that 
~~301 and 3l6(a) are inapplicable to ille
gal transfers. see Brief for United States 
34-37; see also D'Agostino. 145 F.3d, at 
73 ('"[T]he 'no earnings and profits, no in
come' rule would not necessarily apply in 
a case of unlaHful diversion, such as em
bezzlement, theft. a violation of corporate 
law, or an attempt to defraud third party 
creditors" (emphasis in origina!)); see also 
n. 8, supra. The Government goes so 
far as to claim that "[t]he only rational ba
sis for the jury's judgment was a conclu
sion that [Boulware] unlawfully diverted 
the funds." Brief for United States 37. 

But we decline to take up the question 
whether an unlawful diversion may ever 
be deemed a "distribution. . . with re
spect to I a corporation's] stock." a question 
which was not considered by the Ninth Cir
cuit. We do, however, reject the Govern
ment's current characterization of the jury 

verdict in Boulware's case. True, the ju. 
rors were not moved by Boulware's sug. 
gestion that the diversions were corporate 
advances or loans. or that he was using the 
funds for corporate purposes. But the jury 
was not asked, and cannot be said to have 
answered, whether Boulware breached any 
fiduciary duty as a controlling shareholder, 
unlawfully diverted corporate funds to de. 
fraud his wife, or embezzled HIE's funds 
outright. 

v 

Sections §§30l and 3l6(a) govern the 
tax consequences of constructive distribu
tions made by a corporation to a share
holder with respect to its stock. A defen
dant in a criminal tax case does not need 
to show a contemporaneous intent to treat 
diversions as returns of capital before re
lying on those sections to demonstrate no 
taxes are owed. The judgment of the Court 
of Appeals is vacated, and the case is re
manded for further proceedings consistent 
with this opinion. 

It is so ordered. 

I ~ Another limiting condition i .... that the di\'er~!on of fund" mu ... t be a "di~tnbulion" in the first place (regardles~ of the "with respect to stock" limitation). ~ee supra, at 6-8, though the 
Go\ern1l1enll~ {,.'oment to a~~ume that *.'01(a,':-, '\.!i:-.trihutton" L.mguage J'" cap.KIOUS enough to cover the dIversions mvoheu here. am.l that if Boulware bears the burden of production in 
gOing forward with the Jl'fen:-.e that the fund:-. he lecei,cUl:on:-.llluleu a "distribution" v.jrhin the meaning of *301(al. !\ee n. 14. mIra. that burden ha~ been met. Nor does the Government 
d"pute thai Boul\\are offered ,ufficlenl e\ iocnee oj" hi, ba,i, and HIE\ lack oj" earnings anJ profit;. See Brief for Uniled Slates 34. n. II 

I' See.l·.g .. Tml'ltldl 1". COIIIIIII.I.lioller.IRS Non Dockeled Serliee A,hlce Re,·,ew. I'!H9 WL 1172952 (Mar. 15.1989) ("We believe a corporatIOn and it, shareholders have a common 
nhjec[i\ e-t~l earn J. profit tor Ihe corporatlun to pa ...... onto It ... ,hareholder~. E~pecially where the corporation l~ wholly owned by one shareholder, the corporation becomes the alter ego of Ihe 
,harehnlder in his profil maklOg capacity. . 1 B]y p""tog corporate fund, to himself as shareholder. a sale ,hareholder is acting in pursuit of these common objectives"). We note, however, 

Ihat although Boulware \\ a, not a ,oie ,hare holder. the Ta., Cnurt ha, taken il a, "well settled that a distribullOn of corporate earnings to shareholders may constitute a dividend," and ,0 a return 
nf capital a, wcll. "n"twlth,tanding that it i, nol to pmportiun tn ,tock-holding"" Dellinger 1". COrlllllil.liOller. 32 T. C. 1178. 1183 (1959), see ibid. (noting that because other stockholde~dJd 
nol cmnplato \\ hen" t"'pa) er recei,·ed uneyual property. "under Ihe circumstances Ihey mu't be deemed 10 have rail tied the distribution"); see also Crowley v. Comissioner, 962 F.2d 1077 
ICA I 19921: u'IIg1!ie/d 1". COllllllil."o",·r. 241 F.2d 508 IC AS 1957): Bmrd 1". Camllli,·sioller. 25 T. C. 387 (1955); Thielkillg v. Commissioner, 53 TeM 746 iI987).187, 227, P-H Memo IC 

1-1 Boul\l"re doe, not dispute that he bear, Ihe burden of prodUCing ,orne evidence to ,upport hi, return-of-capltal theory. including evidence that the corporation lacked earnings and profiu 
and Ihal he h.ld ,urticlent ba,,, In hi, slock to CUI er the di<lrihulion See Tr of Oral Arg. 53. He instead argues that. as to the "with respect to ... stock" requirement. it suffices to sbow 
··Itlhal he " J '''\C~hllider .. mci thai he did nol re,'el\e Ihl' monel In any nonqockholder capacity." Idoo at 57. The Government, for its part. on the authority of Holland v. United SlateS, 348 
LI s. 121 1145-1) Jnd BOA. 156 F.3d. al 163-164. argue, that Boulware mu,t offer more evidence than that. We express no view on that issue here, just as we decline to consider !be mon: 
~eneral questn10 whelher the Second CirculI\ rule In Bok. which places on the criminal defendant the burden to produce evidence in support of a retum-of-capitaltheory, is authorized by 
IIplhllld ,mo ~·\m"'1:' .. lcnt \\ith Sllnd~(mm \'. ,Honlan(l, -l...J.~ l'. S. 510 (1979), and related ca~e~. 
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Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking 

Withdrawal of Regulations 
Under Old Section 
6323(b)(10) 

REG-141998-06 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains pro
posed regulations related to the validity 
and priority of the Federal tax lien against 
certain persons under section 6323 of the 
Internal Revenue Code (the Code). The 
proposed regulations update the corre
sponding Treasury Regulations in various 
respects. The proposed regulations reflect 
the adjustment within section 6323(b) 
of certain dollar amounts as well as the 
amendment of section 6323(b)(1 0) by 
the IRS Restructuring and Reform Act 
of 1998 (RRA 1998). In addition, the 
proposed regulations amend the existing 
regulations under section 6323( c), (g), and 
(h) to reflect that a notice of Federal tax 
lien (NFTL) is not treated as meeting the 
filing requirements until it is both filed 
and indexed in the office designated by the 
state (in the case of real property located 
in a state where a deed is not valid against 
a purchaser until the filing of such deed 
has been entered and recorded in the pub
lic index); the lien will be extinguished 
if an NFTL contains a certificate of re
lease and the NFTL is not timely refiled; 
and current law provides the IRS with 
a 10-year period to collect an assessed 
tax. The proposed regulations also make 
changes to the existing regulations under 
section 6323(f) to clarify the IRS's author
ity to file NFTLs electronically. Finally, 
the proposed regulations make incidental 
changes throughout the existing regula
tions under section 6323 to make the dates 
in the examples more contemporaneous 
with the present and to remove language 
deemed no longer necessary. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by June 16,2008. 

ADDRESSES: Send submissions to 
CC:PA:LPD:PR (REG-141998-06), room 
5203, Internal Revenue Service, POB 
7604, Ben Franklin Station, Washing
~on, DC 20044. Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-141998-06), 
Couricr's Desk, Internal Revenue Service, 
1111 Constitution Avenue, NW, Washing
ton, DC, 20224, or via the Federal eRule
making Portal at www.regulations.gov 
(IRS-REG-141998-06). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations, 
Debra A. Kohn at (202) 622-7985; con
cerning submissions of comments and 
the hearing, Regina Johnson at (202) 
622-7180 (not tol1-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains proposed 
amendments to the Procedure and Admin
istration Regulations (26 CFR part 30 I) 
under section 6323 of the Code. If any 
person liable for tax neglects or refuses to 
pay after demand, the amount of that tax is 
a lien in favor of the United States against 
all property and rights to property of such 
person under section 6321. Section 6323 
provides that a Federal tax lien is only 
valid against certain persons if an NFTL is 
filed and addresses general1y the validity 
and priority of the Federal tax lien against 
such persons. Section 6323(b) and (c) ad
dresses the protection of certain interests 
even though an NFTL has been filed. Sec
tion 6323(f) prescribes the place for filing 
and the form of an NFTL. Section 6323(g) 
addresses the refiling of an NFTL. Section 
6323(h) contains definitions of certain 
terms used throughout section 6323. 

Since 1976, there have been numer
ous amendments to section 6323 that are 
not reflected in the existing regulations. 
Section 6323(b)(lO) has been amended 
by RRA 1998. In addition, several sub
sections of section 6323(b) have been 
amended to increase the dollar amounts 
these sections reference. Also, section 
6323(f)(4) was amended by the Revenue 
Act of 1978 to provide that an NFTL does 

not meet the filing requirements with re
spect to real property until the filing is 
entered and recorded in a public index 
maintained by the state if the laws of the 
state provide that a deed is not valid against 
a purchaser unless it is recorded in a public 
index. Moreover, section 6502, the statute 
that governs the period the IRS has to take 
col1ection action (referenced in various 
places throughout §301.6323(g)-I(c», 
was amended by the Revenue Act of 1990 
to change the period from six years to 10 
years. 

There have also been several changes 
to IRS practice that are not reflected 
in the existing regulations. Section 
301.6323(f)-I(d)(2) of the existing reg
ulations provides that an NFTL may be 
filed electronically if the state in which 
it is being filed permits electronic filing. 
Whether a state "permits" electronic fil
ing of NFTLs has been subject to varying 
interpretations, thus casting doubt on the 
validity of NFTLs filed electronically in 
jurisdictions that do not specifically pro
vide for electronic filing. However, the 
requirements for proper filing of liens are 
a matter of Federal, not state, law. United 
States v. Union Cent. Life Ins. Co., 368 
U.S. 291, 82 S. Ct. 349, 7 L. Ed. 2d 
294 (1961). Thus, the IRS already pos
sesses the authority to dictate the form and 
content of its NFTLs. The proposed reg
ulations remove the "permits" language 
so that they correctly reflect the IRS's 
authority to file NFTLs electronicalIy. 

Section 301.6323(g)-I(a)(3) and (4) of 
the existing regulations states that the IRS 
may refile an NFTL once the filing period 
has elapsed and that failure to refile within 
the specified period does not affect the ex
istence of the lien. The existing regula
tions also provide that failure to refile dur
ing the specified period does not affect the 
NFTL with respect to property that is the 
subject matter of a suit or that was levied 
upon prior to the expiration of the required 
refiling period. These provisions concern
ing the effect of a failure to refile are, to 
some extent, inconsistent with current IRS 
practice. Most filed NFTLs now contain 
a certificate of release that automatically 
releases the lien as of the date the NFTL 
prescribes, which is the date at the end of 
the required refiling period. Therefore, if 
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the IRS does not refile an NFfL within 
the specified period, the certificate of re
lease contained in the NFfL extinguishes 
the lien. The proposed regulations update 
the regulations under section 6323 to re
flect these changes in IRS practice. 

The Code currently provides a lO-year 
period for instituting a proceeding in court 
or serving a levy to collect an assessed 
tax liability, while §301.6323(g)-I(c) 
of the existing regulations references 
the 6-year period that existed until 
1990. The proposed regulations update 
§301.6323(g)-I(c) to reflect this change 
in the law. 

The proposed regulations also update 
the regulations under section 6323(h) to re
flect changes made by the Uniform Com
mercial Code (UCC). Section 9-312(a) of 
the UCC, as adopted by most states in 
200 I, now provides that a security interest 
in chattel paper, negotiable documents, in
struments, or investment property may be 
perfected by filing. 

The proposed regulations also make 
various incidental changes throughout the 
§30 1.6323 regulations. 

Explanation of Provisions 

l. Adjustment of Dollar Amounts 

Under section 6323(b) of the Code, a 
Federal tax lien is not valid against certain 
interests even though an NFTL has been 
filed. 

Section 6323(b)(4) includes, as one 
such interest, certain tangible personal 
property purchased in a casual sale. 
In 1976, the purchase price of such 
property was required to be less than 
$250. The limit of $250 is reflected in 
§301.6323(b)-l(d)(1) and in examples I 
and 3 contained in §301.6323(b)-I(d)(3). 
This limit has been raised in the most 
recent amendment to section 6323(b)(4) 
to $1,000. The statutory limit is indexed 
annually for inflation. After indexing, the 
amount for 2008 is $1,320. 

Section 6323(b)(7) protects a me
chanic's lienor with respect to residential 
property subject to the mechanic's lien. 
In 1976, the protection extended to such 
property was limited to an amount not 
more than $ 1,000. The limit of $1,000 
IS reflected in §30 1.6323(b)-1 (g) (1 ) 
and in the examples contained in 
§301.6323(b)-I(g)(2). This amount was 
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raised to $5,000 in the most recent amend
ment to section 6323(b )(7). The statutory 

limit is indexed annually for inflation. 
After indexing, the amount for 2008 is 
$6,600. The proposed regulations update 
§301.6323(b)-I(d) and (g) to make the 
dollar limits consistent with those appli
cable under the current version of section 
6323(b)(4) and (7). 

Section 30 1.6323(b )-1 (d)(3), Exam
ple 3, references a $500 limit on house
hold goods exempt from levy, citing 
Treas. Reg. §301.6334-1(a)(2). Sec
tion 301.6334-1 (a)(2) is the regulation 
under I.R.C. §6334(a)(2). The amount 
reflected in section 6334(a)(2) as set forth 
in the most recent version of the Code 
is $6,250. The amounts in both sec
tion 6334(a)(2) and the corresponding 
regulation are indexed annually for in
flation. After indexing, the applicable 
amount for 2008 is $7,900. Accordingly, 
§301.6323(b)-l(d)(3), Example 3, is 
amended to make the reference to the limit 
on household goods exempt from levy 
consistent with the amounts applicable in 
section 6334(a)(2) and §301.6334-1 (a)(2). 

II. Removal of Protection for Passbook 
Loans 

Section 6323(b)(lO) currently protects 
from a Federal tax lien certain institutions 
holding deposit-secured loans, to the ex
tent of any loan made without actual notice 
or knowledge of the Federal tax lien. Prior 
to the enactment of RRA 1998, section 
6323(b )(10) was entitled "passbook loans" 
and protected from a Federal tax lien an in
stitution granting a loan without actual no
tice or knowledge of the Federal tax lien, 
if the loan was secured by an account ev
idenced by a passbook and if the lending 
institution was continuously in possession 
of the passbook from the time the loan 
was made. Section 301.6323(b)-I(j) re
flects this language and, in addition, in
cludes both a definition of "passbook" and 
an example of the provision's operation. 

The amendment of section 6323(b)( 10) 
renders the language in the regulations 
pertaining to passbook accounts obso
lete. Because leaving §301.6323(b)-I(j) 
in place is misleading and unnecessary 
in light of the amendment of section 
6323(b)(I0), the proposed regulations re
move §301.6323(b)-1(j). 

III. Clarification of Language Authorizing 
IRS to File NFTLs Electronically 

Section 30 1.6323(f)-1 (d)(2) sets forth 
a definition of a Form 668, the form tha~ 
when filed, serves as an NfTL. This sec. 

tion includes NFfLs filed by electronic or 
magnetic media "if a state in which {an 
NFTL] is filed permits a notice of Federal 
tax lien to be filed by the use of an elec. 
tronic or magnetic medium." 

Most local recording offices now have 
the technological capability to accept elec
tronically-filed NFTLs. The proposed 
regulations amend §30 1.6323(f)-1 (d)(2) 
to provide that a Form 668 may be filed 
either in paper form or electronically. In 
addition, the proposed regulations specifi· 
cally define transmission by fax and e-mail 
as electronic, as opposed to paper, filings. 
The regulations as amended reflect the 
IRS's authority to file NFTLs electroni· 
cally in all situations and allow the IRS 
to work with local jurisdictions to receive 
electronically-filed NFfLs if they have 
the capacity to do so without obtaining 
permission from the state. 

IV. Revision of Language on Late RefiJing 
ofNFTLs 

Section 301.6323(g)-I(a) sets forth 
general principles pertaining to refiling 
NFTLs. Section 301.6323(g)-I(a)(l) pro· 
vides in part that if two or more NFfLs 
are filed with respect to a particular tax 
assessment, the failure to refile during the 
specified period in respect to one of the 
notices does not affect the effectiveness 
of the refiling of any other NFTL. Section 
301.6323(g)-I(a)(3) states in part that 
the failure to refile an NFTL during the 
required filing period does not affect the 
effectiveness of the notice with respect 
to property that is the subject matter of a 
suit or that has been levied upon prior to 
the expiration of the filing period. Section 
301.6323(g)-I(a)(4), as well as several 
of the examples in §301.6323(g)-1(b)(3) 
and (c)(3), suggest that a lien may coo
tinue to exist when an NFTL is not remed. 
These provisions are, to some extent, in
consistent with current IRS practice. Most 
NFTLs now contain a certificate of release 
that automatically becomes effective on 
the date prescribed in the NfTL, which is 
the date the required refiling period ends. 
Therefore, if an NFTL that contains a cer-



tifIcate of release is not timely refiled in 
each jurisdiction where it was originally 
filed, the lien self-releases and is extin
guished in all jurisdictions. See I.R.C. 
§6325(f)( 1 )(A). The extinguishment of 
the lien invalidates NFfLs fIled in other 
jurisdictions and requires the IRS to file 
certificates of revocation, as well as new 
NFfLs, in each jurisdiction where NFfLs 
were previously filed. 

The proposed regulations amend these 
provisions to provide that, with respect to 
an NFfL that includes a certificate of re
lease, failure to timely refile the NFfL 
in any jurisdiction where it was originally 
fIled extinguishes the lien, and that when 
an NFfL is filed in more than one juris
diction, certificates of revocation as well 
as new NFfLs must be filed in all the ju
risdictions for the lien to be reinstated. 

V. Revision of References to 6-Year 
Collection Period 

Section 6502 generally affords a 
lO-year period for instituting a proceed
ing in court or serving a levy to col
lect a properly assessed tax. The pe
riod section 6502 allowed for taking 
these collection actions was, until 1990, 
six years. The existing regulations un
der section 6323(g) do not reflect this 
change. Instead, subsections (b) and (c) 
of §301.6323(g)-1, which addresses refil
ing of NFfLs, imply that the applicable 
period for collection is six years. Exam
ple 5 of §30 1.6323(g)-1 (b )(3) references 
the 6-year period. In addition, several 
references to a 6-year collection period 
occur in §301.6323(g)-I(c)(l), and addi
tional references to the 6-year period occur 
in Example I in §301.6323(g)-I(c)(3). 
The proposed regulations update 
§301.6323(g)-I(c) to reflect this change 
in the law. 

VI. Incidental Updates 

Various references and dates contained 
in the regulations under section 6323 
have been rendered obsolete since 1976. 
The proposed regulations update vari
ous provisions throughout the §301.6323 
regulations to make dates more contem
poraneous with the present and remove 
language deemed no longer necessary. In 
addition, the proposed regulations remove 
all references to Internal Revenue Service 
district directors, as these positions were 

eliminated by the Internal Revenue Ser
vice reorganization implemented pursuant 
to RRA 1998. 

Proposed Effective Date 

These regulations are proposed to gen
erally apply with respect to any NFTL filed 
on or after the date that these regulations 
are published as final regulations in the 
Federal Register. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory 
assessment is not required. It also has 
been determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) does not apply to these reg
ulations, and because these regulations 
do not impose collection of information 
on small entities, the Regulatory Flexi
bility Act (5 U.s.c. chapter 6) does not 
apply. Pursuant to section 7805(f) of the 
Code, this notice of proposed rulemaking 
has been submitted to the Chief Counsel 
for Advocacy of the Small Business 
Administration for comment on its impact 
on small business. 

Comments and Requests for Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written comments (a 
signed original and eight (8) copies) or 
electronic comments that are timely sub
mitted to the IRS. The IRS and Treasury 
Department request comments on the clar
ity of the proposed rules and how they may 
be made easier to understand. All com
ments will be available for public inspec
tion and copying. A public hearing will be 
scheduled if requested in writing by any 
person that timely submits written com
ments. If a public hearing is scheduled, no
tice of the date, time, and place for the pub
lic hearing will be published in the Federal 
Register. 

Drafting Information 

The principal author of these regula
tions is Debra A. Kohn of the Office of the 
Associate Chief Counsel (Procedure and 
Administration). 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 301 is pro
posed to be amended as follows: 

PART 301-PROCEDURE AND 
ADMINISTRATION 

Paragraph I. The authority citation for 
part 301 continues to read in part as fol
lows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 301.6323(b)-1 is 

amended as follows: 
I. Paragraph (d)(I) is revised. 
2. Paragraphs (d)(3) Example I and 

(d)(3) Example 3 are revised. 
3. Paragraphs (g)( I) and (g)(2) Exam

ple I through Example 3 are revised. 
4. Paragraphs (i)(1 )(iii) and (j) are re

vised. 
The revisions read as follows: 

§30I.6323(b)-I Protection for certain 
interests even though notice filed. 

* * * * * 
(d) Personal property purchased in ca

sual sale-(l) In general. Even though a 
notice of lien imposed by section 6321 is 
fIled in accordance with §30 1.6323(f)-1, 
the lien is not valid against a purchaser (as 
defined in §301.6323(h)-1(f) of house
hold goods, personal effects, or other tan
gible personal property of a type described 
in §301.6334-1 (which includes wearing 
apparel, school books, fuel, provisions, 
furniture, arms for personal use, livestock, 
and pOUltry (whether or not the seller is the 
head of a family); and books and tools of 
a trade, business, or profession (whether or 
not the trade, business, or profession of the 
seller», purchased, other than for resale, in 
a casual sale for less than $1,320, effective 
for 2008 and adjusted each year based on 
the rate of inflation (excluding interest and 
expenses described in §301.6323(e)-I). 

* * * * * 
(3) * * * 
Example 1. A, an attorney's widow, sells a set 

of law books for $200 to B. for B's own usc. Prior 
to the sale a notice of lien was filed with respect 
to A's delinquent tax liability in accordance with 
§30 1.6323(f)~ I. B has no actual notice or knowledge 
of the tax lien. In addition, B does not know that the 
sale is one of a series of sales. Because the sale is a 
casual sale for less than $1,320 and involves books 
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of a profession I tangible personal property of a type 
described in ~301.6334-1. irrespective of the fact 
that A has never engaged in the legal profession), the 
tax hen is nOI valId against B even though a notice of 
lien was filed prior 10 the time of B's purchase. 

* * * * * 
Example J. In an advertisement appearing in a lo

cal newspaper, G indicates that he is offering for sale 
a lawn mower, a used teleVision sel, a desk, a refrig
erator, and certain used dining room furniture. In re
sponse to the advertisement. H purchases the dining 
room furniture for $~O(). H does not receive any infor
mation which would impart notice of a lien, or thallhe 
sale is one of a series of sales, beyond the information 
contained in the advertisement. Prior to the sale, a 
nOlice of lIen was filed wllh respect to G's delinLJuent 
tax liability in accordance with §301.6323(1)-\. Be
cause H had no aClual notice or knowledge that sub
stanlially all of G', household goods were being sold 
or that the sale is one of a series of sales, and because 
the sale is a casual sale for le5;s than $1,320, H does 
nOI purchase the dining room furniture subject to the 
lien. The household goods are of a Iype described 
in ~30\.6334-I(a)(2) irrespective ofwhetherG is the 
head of a family or whether all such household goods 
offered for sale exceed $7,900 in value, 

* * * * * 
(g) Residential property subject to a 

mechanic's lien for certain repairs and 
improvements-( I) In general. Even 
though a notice of a lien imposed by 
section 6321 is filed in accordance with 
§30 1.6323([)-1, the lien is not valid 
against a mechanic's lienor (as defined in 
§301.6323(h)-I(b)) who holds a lien for 
the repair or improvement of a personal 
residence if -

(i) The residence is occupied by the 
owner and contains no more than four 
dwelling units; and 

(ii) The contract price on the prime 
contract with the owner for the repair or 
improvement (excluding interest and ex
penses described in §301.6323(e)-I) is 
not more than $6,600, effective for 2008 
and adjusted each year based on the rate 
of inflation. 

(iii) For purposes of paragraph (g)(l )(ii) 
of this section, the amounts of subcontracts 
under the prime contract with the owner 
are not to be taken into consideration for 
purposes of computing the $6,600 prime 
contract price. It is immaterial that the no
tice of tax lien was filed before the contrac
tor undertakes his work or that he knew of 
the lien before undertaking his work. 

(2) * * * 
Example J. A owns a building containing four 

apartmenb, one of which he occupies as his personal 
residence. A notice of lien which affects the building 
is filed in accordance with ~301.6323(f)-1. There
after. A enter, inlo a (Ontrael with B in the amounl 
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of $800, which includes labor and materials, to repair 
the roof of the building, B purchases roofing shingles 
from C for $300. B completes the work and A fails 
to pay B the agreed amount. In tum, B fails to pay 
C for the shingles. Under local law, Band C acquire 
mechanic's liens on A's building. Because the con
tract price on the prime contract with A is not more 
Ihan $6,600 and under local law Band C acquire me
chanic's liens on A's building, the liens of Band C 
have priority over the Federal tax lien. 

Example 2. Assume the same facts as in Exam

ple 1, except that the amounI of the prime contract 
between A and B is $7,100. Because the amount of 
the prime contract with the owner, A, is in excess 
of $6,600, the tax lien has priority over the entire 
amounl of each of the mechanic's liens of Band C, 
even though the amount of the contract between B 
and C is $300. 

Example 3, Assume the same facts as in Example 

J, except that A and B do not agree in advance upon 
the amount due under the prime contract but agree 
that B will perform the work for the cost of mate
rials and labor plus 10 percent of such cost. When 
the work is completed, it is determined that the total 
amount due is $850, Because the prime contract price 
is not more than $6,600 and under local law Band C 
acquire mechanic's liens on A's residence, the liens 
of Band C have priority over the Federal tax lien. 

* * * * * 
(i) * * * (1) * * * 
(iii) After the satisfaction of a levy pur

suant to section 6332(b), unless and un
til the Internal Revenue Service delivers to 
the insuring organization a notice (for ex
ample, another notice of levy, a letter, etc,) 
executed after the date of such satisfaction, 
that the lien exists, 

* * * * * 
U) Effective/applicability date, This 

section applies to any notice of Federal tax 
lien filed on or after the date these regula
tions are published as final regulations in 
the Federal Register, 

Par, 3, Section 30L6323(c)-2 is 
amended as follows: 

L Paragraph (d), Example 1 through 
Example 5, is revised, 

2, Paragraph (e) is added, 
The revisions and addition read as fol

lows: 

§301.6323(c)-2 Protection for real 
property construction or improvement 
financing agreements, 

* * * * * 
(d) * * * 
Example J. A, in order to finance the construc

tion of a dwelling on a lot owned by him, mortgages 
the property to B, The mortgage, executed January 
4, 2006, includes an agreement that B will make 
cash disbursements to A as the construction pro
gresses. On February 1, 2006, in accordance with 

§301.6323(t)-1, a notice oflien is filed and recorded 
in the public index with respect to A's delinquCllltn 
liabtlity. A continues the construction, and B makC$ 
cash disbursements on June 15, 2006, and Decem. 
ber 15, 2006. Under local law B's security intertst 
arising by virtue of the disbursements is protected 
against a judgment lien arising February I, 2006 (die 
date of tax lien filing) out of an unsecured obligatioe, 
Because B is the holder of a security interest coming 
into existence by reason of cash disbursements mU 
pursuant to a written agreement, entered into beflllt 
tax lien filing, to make cash disbursements to finlllCt 
the construction of real property, and because 8's 
security interest is protected, under local law, against 
ajudgment lien arising as of the time of tax lien filing 
out of an unsecured obligation, B's security interesl 
has priority over the tax lien, 

Example 2, (i) C is awarded a contract for the 
demolition of several buildings, On March 3, 2004, 
C enters into a written agreement with D which pro
vides that D will make cash disbursements to finance 
the demolition and also provides that repayment of 
the disbursements is secured by any sums due C un
der the contract. On April 1,2004, in accordance with 
§301 ,6323(f)-1, a notice of lien is filed with respect 
to C's delinquent tax liability, With actual notice of 
the tax lien, D makes cash disbursements to C on Au, 
gust 13, September 13, and October 13,2004, Under 
local law D's security interest in the proceeds of the 
contract with respect to the disbursements is entitled 
to priority over a judgment lien arising on April I, 

2004 (the date of tax lien filing) out of an unsecured 
obligation, 

(ii) Because D's security interest arose by reason 
of disbursements made pursuant to a written agree
ment, entered into before tax lien filing, to make calh 

disbursements to finance a contract to demolish real 
property, and because D's security interesl is valid un
der local law against a judgment lien arising as of rbe 
time of tax lien filed out of an unsecured obligation, 
the tax lien is not valid with respect to D's security 
interest in the proceeds of the demolition contract 

Example 3. Assume the same facts as in Bam
pie 2 and, in addition, assume that, as further security 
for the cash disbursements, the March 3,2004, agree
ment also provides for a security interest in all of C's 
demolition equipment, Because the protection of rbe 
security interest arising from the disbursements made 
after tax lien filing under the agreement is limited un' 
der section 6323(c)(3) to the proceeds of the demo
lition contract and because, under the circumstances, 
the security interest in the equipment is not otherwise 
protected under section 6323, the tax lien will have 
priority over D's security interest in the equipment 

Example 4. (i) On January 3, 2006, F and Genter 
into a written agreement, whereby F agrees to provide 
G with cash disbursements, seed, fertilizer, and insec
ticides as needed by G, in order to finance the raising 
and harvesting of a crop on a farm owned by G. Un
der the terms of the agreement F is \0 have a secu
rity interest in the crop, the farm, and all other prop
erty then owned or thereafter acquired by G, In ac
cordance with §30L6323(f)-1, on January 10,2006, 
a notice of lien is filed and recorded in the public in
dex with respect to G's delinquent tax liability, On 
March 3, 2006, with actual notice of the taX lien, F 
makes a cash disbursement of $5,000 to G and fur
nishes him seed, fertilizer, and insecticides bavin,g I 
value of $10,000. Under local law F's security in-



terest, coming into existence by reason of the cash 
disbursement and the furnishing of goods, has prior
ity over a judgment lien arising January 10,2006 (the 
date of tax lien filing and recording in the public in
dex) out of an unsecured obligation. 

(ii) Because F's security interest arose by reason 
of a disbursement (including the furnishing of goods) 
made under a written agreement which was entered 
into before tax lien filing and which constitutes an 
agreement to finance the raising or harvesting of a 
farm crop. and because F's security interest is valid 
under local law against a judgment lien arising as of 
the time of tax lien filing out of an unsecured obliga
tion, the tax lien is not valid with respect to F's secu
rity interest in the crop even though a notice of lien 
was filed before the security interest arose. Further
more, because the farm is property subject to the tax 
lien at the time of tax lien filing, F's security interest 
with respect to the farm also has priority over the tax 
lien. 

Example 5. Assume the same facts as in Example 
4 and in addition that on October 2, 2006, G acquires 
several tractors to which F's security interest attaches 
under the terms of the agreement. Because the trac
tors are not property subject to the tax lien at the time 
of tax lien filing, the tax lien has priority over F's se
curity interest in the tractors. 

(e) Effective/applicability date. This 
section applies with respect to any notice 
of Federal tax lien filed on or after the 
date these regulations are published as fi
nal regulations in the Federal Register. 

Par. 4. Section 301.6323(f)-1 IS 

amended as follows: 
1. Paragraph (d)(2) is revised. 
2. Paragraph (f) is added. 
The revision and addition read as fol

lows: 

§301.6323(f)-1 Place for filing notice; 
form. 

* * * * * 
(d) * * * 
(2) Form 668 defined. The term Form 

668 means either a paper form or a form 
transmitted electronically, including a 
form transmitted by facsimile (fax) or 
electronic mail (e-mail). A Form 668 
must identify the taxpayer, the tax liability 
giving rise to the lien, and the date the 
assessment arose regardless of the method 
used to file the notice of Federal tax lien. 

* * * * * 
(f) Effective/applicability date. This 

section applies with respect to any notice 
of Federal tax lien filed on or after the 
date these regulations are published as fi
nal regulations in the Federal Register. 

Par. 5. Section 301.6323(g}-1 is 
amended as follows: 

1. Paragraphs (a)(l), (a)(4), (b)(3) in
troductory text, (b)(3) Example 1, (b)(3) 
Example 5, and (c)(l) are revised. 

2. Paragraphs (a)(3), (a)(3)(i), and 
(a)(3)(ii) are redesignated as paragraphs 
(a)(3)(i), (a)(3)(i)(A), and (a)(3)(i)(B), re
spectively. 

3. The undesignated text following 
new ly-designated paragraph (a )(3 )(i )(B) 
is designated as paragraph (a)(3 )(ii). 

4. Newly-designated paragraph 
(a)(3)(i) is revised. 

5. Newly-designated paragraph 
(a)(3)(i)(A) is revised. 

6. Newly-designated paragraph 
(a)(3)(ii) is revised. 

7. Paragraphs (c)(l) through (c)(l)(ii) 
are revised. 

8. Paragraph (c)(2) is removed. 
9. Paragraph (c )(3) is redesignated as 

paragraph (c)(2) and revised. 
10. Paragraph (d) is added. 
The revisions and addition read as fol

lows: 

§301.6323(g)-1 Refiling of notice of tax 
lien. 

(a) In general-(l) Requirement to re
file. In order to continue the effect of a no
tice of lien, the notice must be refiled in 
the place described in paragraph (b) of this 
section during the required filing period 
(described in paragraph (c) of this section). 
If two or more notices of lien are filed with 
respect to a particular tax assessment, and 
each notice of lien contains a certificate of 
release that releases the lien when the re
quired refiling period ends, the failure to 
comply with the provisions of paragraphs 
(b)(l)(i) and (c) of this section in respect to 
one of the notices of lien releases the lien 
and renders ineffective the refiling of any 
other notice of lien. 

* * * * * 
(3) Effect of failure to refile. (i) If the In

ternal Revenue Service fails to refile a no
tice of lien in the manner described in para
graphs (b) and (c) of this section, the notice 
of lien is not effective, after the expiration 
of the required filing period, as against any 
person without regard to when the interest 
of the person in the property subject to the 
lien was acquired. If a notice of lien con
tains a certificate of release that releases 
the lien at the end of the required refiling 
period and the notice of lien is not refiled 
during this period, the lien is extinguished 

and the notice of lien is ineffective with re
spect to-

(A) Property which is the subject matter 
of a suit, to which the United States is a 
party, commenced prior to the expiration 
of the required filing period; and 

* * * * * 
(ii) However, if a notice of lien does not 

contain a certificate of release that releases 
the lien at the end of the required refiling 
period, the failure to refile during the re
quired refiling period will not affect the ex
istence of the lien nor the effectiveness of 
the notice with respect to property which 
is the subject matter of a suit commenced 
prior to the expiration of the required re
filing period, or property which has been 
levied upon prior to the expiration of such 
period. 

(4) Filing of new notice. If a notice of 
lien is not refiled, and the notice of lien 
contains a certificate of release that au
tomatically releases the lien when the re
quired refiling period ends, the lien is re
leased as of that date and is no longer in 
existence. The Internal Revenue Service 
must revoke the release before it can file a 
new notice of lien. This new filing must 
meet the requirements of section 6323(f) 
and §301.6323(f)-1 and is effective from 
the date on which such filing is made. 

(b) * * * 
(3) Examples. The following examples 

illustrate the provisions of this section: 
Example 1. A, a delinquent taxpayer, is a resi

dent of State M and owns real property in State N. In 
accordance with §301-6323-f(l), notices oflien are 
filed in States M and N. The notices of lien contain 
certificates of release that release the lien at the end of 
the required refiling period. In order to continue the 
effect of the notice of lien filed in either M or N, the 
IRS must refile, during the required refiling period, 
the notice of lien with the appropriate office in M as 
well as with the appropriate office in N. 

* * * * * 
Example 5. D. a delinquent taxpayer. is a resi

dent of State M and owns real property in States N 
and O. In accordance with §301.6323(f)-1, the Inter
nal Revenue Service files notices of lien in M, N, and 
o States. Nine years and 6 months after the date of 
the assessment shown on the notice of lien, D estab
lishes his residence in P, and at that time the Internal 
Revenue Service receives from D a notification of his 
change in residence in accordance with the provisions 
of paragraph (b )(2) of this section. On a date which is 
9 years and 7 months after the date of the assessment 
shown on the notice of lien, the IRS properly refiles 
notices of lien in M, N, and 0 which refilings are suf
ficient to continue the effect of each of the notices of 
lien. The Internal Revenue Service is not required to 
file a notice of lien in P because D did not notify the 
Internal Revenue Service of his change of residence 
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to P more than 89 days prior to the date each of the 

refilings in M, N, and 0 was completed. 

* * * * * 
(c) Requiredfiling period-(l) In gen

eral. For the purpose of this section, ex
cept as provided in paragraph (c)(2) of 
this section, the term required filing period 
means-

(i) The I-year period ending 30 days 
after the expiration of 10 years after the 
date of the assessment of the tax; and 

(ii) The I-year period ending with the 
expiration of 10 years after the close of the 
preceding required refiling period for such 
notice of lien. 

(2) Examples. The following examples 
illustrate the provisions of this paragraph: 

Example I. On March 10, 1998. an assessment 

of tax is made against B. a delinquent taxpayer, and 

a lien for the amount of the assessment arises on 
that date. On July 10, 1998, in accordance with 

§301.6323(f)-1. a notice of lien is filed. The notice 

of lien filed on July 10, 1998, is effective through 

April 9, 2008. The first required refiling period for 

the notice of lien begins on April 10,2007, and ends 
on April 9, 2008. A refiling of the notice of lien 

during that period will extend the effectiveness of the 

notice of lien filed on July 10, 1998, through April 

9,2018. The second required refiling period for the 
notice of lien begins on April 10,2017, and ends on 
April 9, 2018. 

Example 2. Assume the same facts as in Exam
ple J, except that the Internal Revenue Service fails 

to refile a notice of lien during the first required refil
ing period (April 10, 2007, through April 9, 2008). A 

notice of lien i~ filed on June 9, 2009. in accordance 
with §30 1.6323(0-1. This notice is ineffective if the 
original notice contained a certificate of release, as 
the certificate of release would have had the effect of 

extinguishing the lien as of April 10, 2008. The In
ternal Revenue Service could revoke the release and 
file a new notice of lien, which would be effective as 

of the date it was filed. 

(d) Effective/applicability date. This 
section applies with respect to any notice 
of Federal tax lien filed on or after the 
date these regulations are published as fi
nal regulations in the Federal Register. 

Par. 6. Section 301.6323(h)-1 is 
amended as follows: 

1. Paragraphs (a)(2)(ii) and (a)(3) are 
revised. 

2. A new paragraph (h) is added. 
The revisions and addition read as fol

lows: 

§301.6323(h)-1 Definitions. 

(a) * * * 
(2) * * * 
(ii) The following example illustrates 

(he application of paragraph (a)(2): 
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Example. (t) Under the law of State X, a secu

rity interest in certificated securities, negotiable doc

uments. or instruments may be perfected, and hence 

protected against a judgment lien. by filing or by 

the secured party taking posse,sion of the collateral. 

However, a security interest in such intangible per

sonal property is considered to be temporarily per

fected for a period of 20 days from the time the se

eurit) interest attaches, to the extent that it arises 

for new value gi\'en under an authenticated security 

agreement. Under the law of X, a security interest at

taches to such collateral when there is an agreement 

between the creditor and debtor that the interest at

taches. the debtor has rights in the property, and con

sideration is given by the creditor. Under the law of 

X, in the case of temporary perfection, the security in

terest in sueh property is protected during the 20-day 

period against a judgment lien arising, after the secu

rity interest attaches. out of an unsecured obligation. 

Upon expiration of the 20-day period. the holder of 

the security interest must perfect its security interest 

under local law. 
(ii) Because the security interest is perfected dur

ing the 20-day period against a subsequent judgment 

lien arising out of an unsecured obligation, and be

cause filing or the taking of possession before the 

conclusion of the period of temporary perfection is 

not considered, for purposes of paragraph (a)(2)(i) of 

this section, to be a requisite action which relates back 

to the beginning of such period, the requirements of 

this paragraph are satisfied. Because filing or taking 

possession is a condition precedent to continued per

fection. filing or taking possession of the collateral is 
a requisite action to establish such priority after expi

ration of the period of temporary perfection. If there 

is a lapse of perfection for failure to take possession, 
the determination of when the security interest ex

ists (for purposes of protection against the tax lien) is 

made without regard to the period of temporary per
fection. 

(3) Money or money's worth. For pur
poses of this paragraph, the term money or 
money's worth includes money, a security 
(as defined in paragraph (d) of this sec
tion), tangible or intangible property, ser
vices, and other consideration reducible to 
a money value. Money or money's worth 
also includes any consideration which oth
erwise would constitute money or money's 
worth under the preceding sentence which 
was parted with before the security inter
est would otherwise exist if, under local 
law, past consideration is sufficient to sup
port an agreement giving rise to a secu
rity interest. A firm commitment to part 
with money, a security, tangible or intan
gible property, services, or other consid
eration reducible to a money value does 
not, in itself, constitute a consideration in 
money or money's worth. A relinquish
ing or promised relinquishment of dower, 
curtesy, or of a statutory estate created in 
lieu of dower or curtesy, or of other mari
tal rights is not a consideration in money or 

money's worth. Nor is love and affection, 
promise of marriage, or any other consid
eration not reducible to a money value a 
consideration in money or money's worth. 

* * * * * 
(h) Effective/applicability date. This 

section applies as of the date these regula
tions are published as final regulations in 
the Federal Register. 

Linda E. Stiff. 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on April 16, 200!l. 
8:45 '.m .. and published in the issue of the Federal Register 
for April 17, 200X, 73 FR. 20877) 

Notice of Proposed 
Rulemaking and Notice of 
Public Hearing 

Regulations Under Section 
2642(g) 

REG-147775-06 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
and notice of public hearing. 

SUMMARY: This document contains 
proposed regulations providing guidance 
under section 2642(g)(l). The proposed 
regulations describe the circumstances 
and procedures under which an exten
sion of time will be granted under section 
2642(g)( I). The proposed guidance af
fects individuals (or their estates) who 
failed to make a timely allocation ofgener
ation-skipping transfer (GST) exemption 
to a transfer, and individuals (or their es
tates) who failed to make a timely election 
under section 2632(b)(3) or (c)(5). This 
document also provides notice of a public 
hearing. 

DATES: Written or electronic comments 
must be received by July 16, 2008. Out
lines of topics to be discussed at the pub
lic hearing scheduled for August 5, 2008, 
must be received by July 15,2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-147775~), 
Internal Revenue Service, Room 5203. 



PO Box 7604, Ben Franklin Station, 
Washington, DC 20044. Submissions may 
be hand delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. to 
CC:PA:LPD:PR (REG-14777S-06), 1111 
Constitution Avenue, NW, Washington, 
DC 20224; or sent electronically 
via the Federal eRulemaking 
Portal at www.regulations.gov 
(IRS-REG-14777S-06). The public 
hearing will be held in the IRS auditorium. 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed 
regulations, Theresa M. Melchiorre, 
(202) 622-3090; concerning submis
sions of comments, the hearing, and/or 
to be placed on the building access list 
to attend the hearing, Richard Hurst at 
Richard.A.Hurst@irscounsel.treas.gov or 
(202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collections of information con
tained in this notice of proposed rulemak
ing have been submitted to the Office of 
Management and Budget for review in 
accordance with the Paperwork Reduc
tion Act of 1995 (44 U.S.c. 3S07(d». 
Comments on the collections of infor
mation should be sent to the Office of 
Management and Budget, Attn: Desk 
Officer for the Department of the Trea
sury, Office ofInformation and Regulatory 
Affairs, Washington, DC 20S03, with 
copies to the Internal Revenue Service, 
Attn: IRS Reports Clearance Officer, 
SE:W:CAR:MP:T:T:SP, Washington, DC 
20224. Comments on the collection of 
information should be received by June 
16,2008. 

Comments are specifically requested 
concerning: 

Whether the proposed collection of in
formation is necessary for the proper per
formance of the functions of the IRS, in
cluding whether the information will have 
practical utility; 

The accuracy of the estimated burden 
associated with the proposed collection of 
information; 

How the quality, utility, and clarity of 
the information to be collected may be en
hanced; 

How the burden of complying with the 
proposed collection of information may be 
minimized, including through the appli
cation of automated collection techniques 
or other forms of information technology; 
and 

Estimates of capital or start-up costs 
and costs of operation, maintenance, and 
purchase of service to provide information. 

The reporting requirement in these pro
posed regulations is in §26.2642-7(h)(2) 
and (3). This information must be re
ported by transferors or the executors of 
transferors' estates requesting relief under 
section 2642(g)( 1). This information will 
be used by the IRS to determine whether 
to grant a transferor or a transferor's es
tate an extension of time to: (1) allocate 
GST exemption, as defined in section 
2631, to a transfer; (2) elect under section 
2632(b)(3) (the election not to have the 
deemed allocation of GST exemption ap
ply to a direct skip); (3) elect under section 
2632(c)(S)(A)(i) (the election not to have 
the deemed allocation of GST exemption 
apply to an indirect skip or transfers made 
to a particular trust); and (4) elect under 
section 2632(c)(S)(A)(ii) (the election to 
treat any trust as a GST trust for purposes 
of section 2632(c». 

The following estimates are an approx
imation of the average time expected to be 
necessary for a collection of information. 
They are based on the information that is 
available to the IRS. Individual respon
dents may require greater or less time, de
pending on their particular circumstances. 

Estimated total annual reporting bur
den: 1800 hours. 

Estimated average annual burden: 2 
hours. 

Estimated number of respondents: 900. 
Estimated annual frequency of re

sponse: When relief is requested. 
An agency may not conduct or sponsor, 

and a person is not required to respond to, a 
collection of information unless it displays 
a valid control number assigned by the Of
fice of Management and Budget. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S.c. 6103. 

Background 

The proposed regulations provide 
guidance on the application of section 
2642(g)( I ). Congress added section 
2642(g)( I) to the Internal Revenue Code 
(Code) in section S64 of the Economic 
Growth and Tax Relief Reconciliation Act 
of 2001 (EGTRRA), (Public Law 107-16, 
§S64, 115 Stat. 91). This section directs 
the Secretary to issue regulations describ
ing the circumstances and procedures 
under which an extension of time will be 
granted to: (I) allocate GST exemption, 
as defined in section 2631 (a), to a transfer; 
(2) elect under section 2632(b)(3) (the 
election not to have the deemed allocation 
of GST exemption apply to a direct skip); 
(3) elect under section 2632(c)(S)(A)(i) 
(the election not to have the deemed al
location of GST exemption apply to an 
indirect skip or transfers made to a par
ticular trust); and (4) elect under section 
2632(c)(S)(A)(ii) (the election to treat any 
trust as a GST trust for purposes of sec
tion 2632(c». In determining whether to 
grant relief, section 2642(g)( 1) directs that 
all relevant circumstances be considered 
including evidence of intent contained in 
the trust instrument or the instrument of 
transfer. 

The legislative history accompanying 
section 2642(g)( 1) indicates that Con
gress believed that, in appropriate circum
stances, an individual should be granted 
an extension of time to allocate GST ex
emption regardless of whether any period 
of limitations had expired. Those cir
cumstances include situations in which 
the taxpayer intended to allocate GST 
exemption and the failure to allocate the 
exemption was inadvertent. H.R. Conf. 
Rep. No. 107-84,202 (2001). 

After the enactment of section 
2642(g)( 1), the IRS issued Notice 
2001-S0, 2001-2 C.B. 189, which an
nounced that transferors may seek an 
extension of time to make an allocation 
of GST exemption. The notice provides, 
generally, that relief will be granted under 
§30 1.91 00-3 of the Procedure and Ad
ministration Regulations if the taxpayer 
satisfies the requirements of those regu
lations and establishes to the satisfaction 
of the Commissioner that the taxpayer 
acted reasonably and in good faith and 
that a grant of the requested relief will not 
prejudice the interests of the Government. 

2008-1 C.B. 917 



If relief is granted under 001.9100-3 
and the allocation is made. the amount of 
GST exemption allocated to the transfer 
is the Federal gift or estate tax value of 
the property as of the date of the transfer 
and the allocation is effective as of the 
date of the transfer. (Notice 2001-50 will 
be made obsolete upon the publication 
of the Treasury decision adopting these 
proposed regulations as final regulations 
in the Federal Register.) 

On August 2. 2004. the IRS issued Rev. 
Proc. 2004-46. 2004-2 C.B. 142. which 
pruvides an alternate simplified method to 
obtain an extension of time to allocate GST 
exemption in certain situations. Generally. 
this method is available only with regard 
to an inter l'i\'os transfer to a trust from 
which a GST may be made and only if each 
of the following requirements is met: (I) 
the transfer qualified for the gift tax annual 
exclusion under section 2503(b); (2) the 
sum of the amount of the transfer and all 
other gifts by the transferor to the donee in 
the same year did not exceed the applica
ble annual exclusion amount for that year; 
(3) no GST exemption was allocated to the 
transfer; (4) the taxpayer has unused GST 
exemption to allocate to the transfer as of 
the filing of the request for relief; and (5) 
no taxable distributions or taxable termina
tions have occurred as of the filing of the 
request for relief. 

To date. the IRS has issued numerous 
private letter rulings under §30 1.9100-3 
granting an extension of time to timely 
allocate GST exemption in situations in 
which transferors (or their executors) 
failed to allocate GST exemption to a trust 
on a timely filed Federal gift or estate 
tax return. These proposed regulations 
are intended to replace *301.9\00-3 with 
regard to relief under section 2642(g)( I). 

Accordingly. §301.9100-3 will be 
amended to provide that relief under 
section 2642(gH I) cannot be obtained 
through the provisions of §§30 I. 9100-1 
and 301.9100-3 after the date of pub
J ication of the Treasury decision adopt
ing these rules as final regulations in 
the .'ederal Register. Relief under 
~30J.9100-2(b) (the automatic 6-month 
extension) will continue to be available 
to transferors or transferor's estates qual
ifying for that relief. In addition. the 
procedures contained in Revenue Proce
Jure 200-t-46 will remain effective for 
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transferors within the scope of that Rev
enue Procedure. 

Explanation of Provisions 

The proposed regulations identify the 
standards that the IRS will apply in deter
mining whether to grant a transferor or a 
transferor's estate an extension of time to: 
(I) allocate GST exemption, as defined in 
section 2631. to a transfer; (2) elect un
der section 2632(b)(3) (the election not to 
have the deemed allocation of GST ex
emption apply to a direct skip); (3) elect 
under section 2632(c)(5)(A)(i) (the elec
tion not to have the deemed allocation of 
GST exemption apply to an indirect skip or 
transfers made to a particular trust); and (4) 
elect under section 2632(c)(5)(A)(ii) (the 
election to treat any trust as a GST trust 
for purposes of section 2632(c». The pro
posed regulations also identify situations 
with facts that do not satisfy the standards 
for granting relief and in which, as a result, 
an extension of time will not be granted. 

If an extension of time to allocate 
GST exemption is granted under section 
2642(g)( I), the allocation of GST exemp
tion will be considered effective as of the 
date of the transfer, and the value of the 
property transferred for purposes of chap
ter II or chapter 12 will determine the 
amount of GST exemption to be allocated. 
If an extension of time to elect out of the 
automatic allocation of GST exemption 
under section 2632(b )(3) or (c)( 5 )(A)(i) is 
granted under section 2642(g)( 1), the elec
tion will be considered effective as of the 
date of the transfer. If an extension of time 
to eJect to treat any trust as a GST trust 
under section 2632(c)(5)(A)(ii) is granted 
under section 2642(g)( I). the election will 
be considered effective as of the date of 
the first (or each) transfer covered by that 
election. 

The amount of GST exemption that 
may be allocated to a transfer pursuant 
to an extension granted under section 
2642(g)( I) is limited to the amount of the 
transferor's unused GST exemption under 
section 2631 (c) as of the date of the trans
fer. Thus. if the amount ofGST exemption 
has increased since the date of the transfer, 
no portion of the increased amount may 
be applied by reason of the grant of relief 
under section 2642(g)( 1) to a transfer tak
ing place in an earlier year and prior to the 
effective date of that increase. 

Requests for relief under section 
2642(g)( 1) will be granted when the tax
payer establishes to the satisfaction of the 
IRS that the taxpayer acted reasonably 
and in good faith. and that the grant of 
relief will not prejudice the interests of the 
Government. 

For purposes of section 2642(g)( I), the 
following nonexclusive list of factors will 
be used to determine whether a transferor 
or the executor of a transferor's estate 
acted reasonably and in good faith: (I) 

the intent of the transferor or the executor 
of the transferor's estate to timely allo. 
cate GST exemption or to timely make an 
election under section 2632(b)(3) or (c}(5) 
as evidenced in the trust instrument. in
strument of transfer. or contemporaneous 
documents, such as Federal gift or estate 
tax returns or correspondence; (2) the 
occurrence of intervening events beyond 
the control of the transferor as defined in 
section 2652( a), or of the executor of the 
transferor's estate as defined in section 
2203, that caused the failure to allocate 
GST exemption to a transfer or the failure 
to elect under section 2632(b)(3) or (c)(5); 
(3) the lack of awareness by the transferor 
or the executor of the transferor's estate 
of the need to allocate GST exemption to 
a transfer after exercising reasonable dili
gence, taking into account the experience 
of the transferor or the executor of the 
transferor's estate and the complexity of 
the G S Tissue; (4) evidence of consistency 
by the transferor in allocating (or not al
locating) the transferor's GST exemption, 
although evidence of consistency may 
be less relevant if there is evidence of a 
change of circumstances or change of trust 
beneficiaries that would otherwise support 
a deviation from prior GST tax exemption 
allocation practices; and (5) reasonable 
reliance by the transferor or the executor 
of the transferor's estate on the advice of 
a qualified tax professional retained or 
employed by either (or both) of them, and 
the failure of the transferor or executor, in 
reliance on or consistent with that advice, 
to allocate GST exemption to the transfer 
or to make an election described in section 
2632(b)(3) or (c)(5). The IRS will con
sider all relevant facts and circumstances 
in making this determination. 

For purposes of section 2642(g)(I), the 
following nonexclusive list of factors will 
be used to determine whether the inter
ests of the Government would be preju-



diced: (1) the grant of requested relief 
would pennit the use of hindsight to pro
duce an economic advantage or other ben
efit that either would not have been avail
able if the allocation or election had been 
timely made, or that results from the se
lection of one out of a number of alterna
tives (other than whether or not to make an 
allocation or election) that were available 
at the time the allocation or election could 
have been made timely; (2) ifthe transferor 
or the executor of the transferor's estate 
delayed the filing of the request for relief 
with the intent to deprive the IRS of suffi
cient time (by reason of the expiration or 
the impending expiration of the applicable 
statute of limitations or otherwise) to chal
lenge the claimed identity of the transferor, 
the value of the transferred property that is 
the subject of the requested relief, or any 
other aspect of the transfer that is relevant 
for transfer tax purposes; and (3) a deter
mination by the IRS that, in the event of 
a grant of relief under section 2642(g)( I ), 
it would be unreasonably disruptive or dif
ficult to adjust the GST tax consequences 
of a taxable tennination or a taxable distri
bution that occurred between the time for 
making a timely allocation of GST exemp
tion or a timely election described in sec
tion 2632(b)(3) or (c)(5) and the time at 
which the request for relief under section 
2642(g)(l) was filed. The IRS will con
sider all relevant facts and circumstances 
in making this detennination. 

Relief under section 2642(g)( I) will not 
be granted when the standard of reason
ableness, good faith and lack of prejudice 
to the interests of the Government is not 
met. This standard is not met in the fol
lowing situations: (1) the transferor or the 
executor of the transferor's estate made an 
allocation of GST exemption as described 
in §26.2632-I(b)(4)(ii)(A)(l), or an elec
tion under section 2632(b)(3) or (c)(5), on 
a timely filed Federal gift or estate tax re
turn, and the relief requested would de
crease or revoke that allocation or election; 
(2) the transferor or the transferor's ex
ecutor delayed in requesting relief in order 
to preclude the IRS, as a practical matter, 
from challenging the identity of the trans
feror, the value of the transferred interest 
on the Federal estate or gift tax return, or 
any other aspect of the transaction that is 
relevant for Federal estate or gift tax pur
poses; (3) the action or inaction that is the 
subject of the request for relief reflected 

or implemented the decision with regard 
to the allocation of GST exemption or an 
election described in section 2632(b )(3) or 
(c)(5) that was made by the transferor or 
executor of the transferor's estate who had 
been accurately informed in all material re
spects by a qualified tax professional re
tained or employed by either (or both) of 
them; or (4) the IRS determines that the 
transferor's request is an attempt to benefit 
from hindsight. 

A request for relief under section 
2642(g)( 1) does not reopen, suspend or 
extend the period of limitations on assess
ment of any estate, gift, or GST tax under 
section 6501. Thus, the IRS may request 
that the transferor or the transferor's ex
ecutor consent under section 650 I (c)( 4) 
to extend the period of limitations on as
sessment of any or all gift and GST taxes 
on the transfer(s) for which relief under 
section 2642(g)( I) has been requested. 
The transferor or the transferor's executor 
has the right to refuse to extend the period 
of limitations, or to limit such extension to 
particular issues or to a particular period 
of time. See section 650 I (c)( 4 )(B). 

If the grant of relief under section 
2642(g)( I) results in a potential tax refund 
claim, no refund will be paid or credited to 
the taxpayer or the taxpayer's estate if, at 
the time of filing the request for relief, the 
period of limitations for filing a claim for 
a credit or refund of Federal gift, estate, or 
GST tax under section 6511 on the transfer 
for which relief is granted has expired. 

Relief provided under section 
2642(g)( 1) will be granted through the 
IRS letter ruling program. 

Proposed Effective Date 

Section 26.2642-7 applies to requests 
for relief filed on or after the date of pub
lication of the Treasury decision adopting 
these rules as final regulations in the Fed
eral Register. 

Availability of IRS Documents 

The IRS notice and revenue procedure 
cited in this preamble are published in the 
Cumulative Bulletin and are available at 
www.irs.gov. 

Special Analyses 

It has been determined that this no
tice of proposed rulemaking is not a 

significant regulatory action as defined 
in Executive Order 12866. Therefore, 
a regulatory assessment is not required. 
Pursuant to the Regulatory Flexibil
ity Act (RFA) (5 U.s.c. chapter 6), it 
is hereby certified that this regulation 
will not have a significant economic 
impact on a substantial number of small 
entities. The applicability of this rule is 
limited to individuals (or their estates) 
and trusts, which are not small entities 
as defined by the RFA (5 U.S.c. 601). 
Although it is anticipated that there may 
be a beneficial economic impact for 
some small entities, including entities 
that provide tax and legal services that 
assist individuals in the private letter 
ruling program, any benefit to those 
entities would be indirect. Further, this 
indirect benefit will not affect a substantial 
number of these small entities because 
only a limited number of individuals (or 
their estates) and trusts would submit a 
private letter ruling request under this 
rule. Therefore, only a small fraction 
of tax and legal services entities would 
generate business or benefit from this 
rule. Accordingly, a regulatory flexibility 
analysis is not required. Pursuant to 
section 7805(f) of the Code, this regulation 
has been submitted to the Chief Counsel 
for Advoc.acy of the Small Business 
Administration for comment on its impact 
on small entities. 

Comments and Public Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written (a signed origi
nal and eight (8) copies) or electronic com
ments that are submitted timely to the IRS. 
The IRS and Treasury Department request 
comments on the clarity of the proposed 
rules and also on how they can be made 
easier to understand. All comments will be 
available for public inspection and copy
mg. 

A public hearing has been scheduled 
for August 5, 2008 in the IRS auditorium. 
Due to building security procedures, vis
itors must enter at the Constitution Av
enue entrance. In addition, all visitors 
must present photo identification to en
ter the building. Because of access re
strictions, visitors will not be admitted be
yond the immediate entrance area more 
than 30 minutes before the hearing starts. 
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For more information about having your 

name placed on the list to attend the hear
ing, see the "FOR FURTHER INFORMA

TION CONTACT" section of this pream
ble. 

The rules of 26 CFR 601.60 I (a)(3) ap
ply to the hearing. Persons who wish to 
present oral comments at the hearing must 
submit written (a signed original and eight 
(8) copies) or electronic comments by July 
16, 2008. and an outline of the topics to 
be discussed and the time to be devoted to 
each topic by July 15, 2008. A period of 
10 minutes will be allotted to each person 
for making comments. An agenda show
ing the scheduling of the speakers will be 
prepared after the deadline for receiving 
outlines has passed. Copies of the agenda 
will be available free of charge at the hear
mg. 

Drafting Information 

The principal author of these regula
tions is Theresa M. Melchiorre, Office of 
Chief Counsel, IRS. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly. 26 CFR parts 26 and 301 
are proposed to be amended as follows: 

PART 26-GENERATION-SKIPPING 
TRANSFER TAX REGULATIONS 
UNDER THE TAX REFORM ACT OF 
1986 

Paragraph I. The authority citation for 
part 26 is amended by adding an entry in 
numerical order to read in part as follows: 

Authority: 26 U.s.c. 7805 * * * 
Section 26.2642-7 also issued under 

26 U.S.c. 2642(g). * * * 
Par. 2. Section 26.2642-7 is added to 

read as follows: 

.~26.2642-7 Relief ullder section 
2642(g)(1). 

(a) III Reller-aI. Under section 
2642(g)( 1 )(A). the Secretary has the au
thority to issue regulations describing the 
circumstances in which a transferor, as de
fined in section 2652(a). or the executor of 
a transferor's estate. as defined in section 
2203. will be granted an extension of time 
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to allocate generation-skipping transfer 

(GST) exemption as described in sections 
2642(b)(l) and (2). The Secretary also 

has the authority to issue regulations de

scribing the circumstances under which a 
transferor or the executor of a transferor's 
estate will be granted an extension of time 
to make the elections described in section 
2632(b)(3) and (c)(5). Section 2632(b)(3) 

provides that an election may be made by 
or on behalf of a transferor not to have the 
transferor's GST exemption automatically 
allocated under section 2632(b)(1) to a 
direct skip, as defined in section 2612(c), 
made by the transferor during life. Section 
2632(c)(5)(A)(i) provides that an elec
tion may be made by or on behalf of a 
transferor not to have the transferor's GST 
exemption automatically allocated under 
section 2632( c)(1) to an indirect skip, as 
defined in section 2632(c )(3)(A), or to any 
or all transfers made by such transferor to a 
particular trust. Section 2632(c)(5)(A)(ii) 
provides that an election may be made by 
or on behalf of a transferor to treat any 
trust as a GST trust, as defined in section 
2632(c)(3)(B), for purposes of section 
2632(c) with respect to any or all transfers 
made by that transferor to the trust. This 
section generally describes the factors that 
the Internal Revenue Service (IRS) will 
consider when an extension of time is 
sought by or on behalf of a transferor to 
timely allocate GST exemption and/or to 
make an election under section 2632(b)(3) 
or (c)(5). Relief provided under this sec
tion will be granted through the IRS letter 
ruling program. See paragraph (h) of this 
section. 

(b) Effect of Relief If an extension of 
time to allocate GST exemption is granted 
under this section, the allocation of GST 
exemption will be considered effective as 
of the date of the transfer, and the value 
of the property transferred for purposes of 
chapter 11 or chapter 12 will determine 
the amount of GST exemption to be allo
cated. If an extension of time to elect out 
of the automatic allocation of GST exemp
tion under section 2632(b)(3) or (c)(5) is 
granted under this section, the election will 
be considered effective as of the date of the 
transfer. If an extension of time to elect 
to treat any trust as a GST trust under sec
tion 2632(c)(5)(A)(ii) is granted under this 
section, the election will be considered ef
fective as of the date of the first (or each) 
transfer covered by that election. 

(c) Limitatioll 011 relief The amouDtof 
GST exemption that may be allocatedtoa 
transfer as the result of relief granted UD

der this section is limited to the amOUDt 
of the transferor's unused GST exemption 
under section 2631 (c) as of the date of the 
transfer. Thus, if, by the time of the mak
ing of the allocation or election pursuant to 
relief granted under this section, the GST 
exemption amount under section 2631(c) 
has increased to an amount in excess of the 
amount in effect for the date of the transfer, 
no portion of the increased amount may be 
applied to that earlier transfer by reason of 
the relief granted under this section. 

(d) Basis for determination-(l) In 
general. Requests for relief under this 
section will be granted when the transferor 
or the executor of the transferor's estate 
provides evidence (including the affidavits 
described in paragraph (h) of this section) 
to establish to the satisfaction of the IRS 
that the transferor or the executor of the 
transferor's estate acted reasonably and in 
good faith, and that the grant of relief will 
not prejudice the interests of the Govern
ment. Paragraphs (d)(2) and (d)(3) of this 
section set forth nonexclusive lists of fac
tors the IRS will consider in determining 
whether this standard of reasonableness, 
good faith, and lack of prejudice to the in
terests of the Government has been met so 
that such relief will be granted, In making 
this determination, IRS will consider these 
factors, as well as all other relevant facts 
and circumstances. Paragraph (e) of this 
section sets forth situations in which this 
standard has not been met and, as a result, 
in which relief under this section will not 
be granted. 

(2) Reasonableness and goodfaith. The 
following is a nonexclusive list of fac
tors that will be considered to determine 
whether the transferor or the executor of 
the transferor's estate acted reasonably and 
in good faith for purposes of this section: 

(i) The intent of the transferor to timely 
allocate GST exemption to a transfer or 
to timely make an election under section 
2632(b)(3) or (c)(5), as evidenced in the 
trust instrument, the instrument of transfer, 
or other relevant documents contempora
neous with the transfer, such as Federal gift 
and estate tax returns and correspondence. 
This may include evidence of the intended 
GST tax status of the transfer or the trUst 
(for example, exempt, non-exempt, or par
tially exempt), or more explicit evidence 



of intent with regard to the allocation of 
GST exemption or the election under sec
tion 2632(b)(3) or (c)(5). 

(ii) Intervening events beyond the con
trol of the transferor or of the executor 
of the transferor's estate as the cause of 
the failure to allocate GST exemption to a 
transfer or the failure to make an election 
under section 2632(b)(3) or (c)(5). 

(iii) Lack of awareness by the transferor 
or the executor of the transferor's estate of 
the need to allocate GST exemption to the 
transfer, despite the exercise of reasonable 
diligence, taking into account the experi
ence of the transferor or the executor of the 
transferor's estate and the complexity of 
the GST issue, as the cause ofthe failure to 
allocate GST exemption to a transfer or to 
make an election under section 2632(b)(3) 
or (c)(5). 

(iv) Consistency by the transferor with 
regard to the allocation of the transferor's 
GST exemption (for example, the trans
feror's consistent allocation of GST ex
emption to transfers to skip persons or to a 
particular trust, or the transferor's consis
tent election not to have the automatic al
location of GST exemption apply to trans
fers to one or more trusts or skip persons 
pursuant to section 2632(b)(3) or (c)(5». 
Evidence of consistency may be less rele
vant if there has been a change of circum
stances or change of trust beneficiaries that 
would otherwise explain a deviation from 
prior GST exemption allocation decisions. 

(v) Reasonable reliance by the trans
feror or the executor of the transferor's es
tate on the advice of a qualified tax pro
fessional retained or employed by one or 
both of them and, in reliance on or con
sistent with that advice, the failure of the 
transferor or the executor to allocate GST 
exemption to the transfer or to make an 
election described in section 2632(b)(3) or 
(c)(5). Reliance on a qualified tax profes
sional will not be considered to have been 
reasonable if the transferor or the execu
tor of the transferor's estate knew or should 
have known that the professional either-

(A) Was not competent to render advice 
on the GST exemption; or 

(B) Was not aware of all relevant facts. 
(3) Prejudice to the interests of the Gov

ernment. The following is a nonexclusive 
list of factors that will be considered to de
termine whether the interests of the Gov
ernment would be prejudiced for purposes 
of this section: 

(i) The interests of the Government 
would be prejudiced to the extent to which 
the request for relief is an effort to benefit 
from hindsight. The interests of the Gov
ernment would be prejudiced if the IRS 
determines that the requested relief is an 
attempt to benefit from hindsight rather 
than to achieve the result the transferor 
or the executor of the transferor's estate 
intended at the time when the transfer was 
made. A factor relevant to this determina
tion is whether the grant of the requested 
relief would permit an economic advan
tage or other benefit that would not have 
been available if the allocation or election 
had been timely made. Similarly, there 
would be prejudice if a grant of the re
quested relief would permit an economic 
advantage or other benefit that results 
from the selection of one out of a number 
of alternatives (other than whether or not 
to make an allocation or election) that 
were available at the time the allocation 
or election could have been timely made, 
if hindsight makes the selected alternative 
more beneficial than the other alterna
tives. Finally, in a situation where the 
only choices were whether or not to make 
a timely allocation or election, prejudice 
would exist if the transferor failed to make 
the allocation or election in order to wait 
to see (thus, with the benefit of hindsight) 
whether or not the making of the allocation 
of exemption or election would be more 
beneficial. 

(ii) The timing of the request for relief 
will be considered in determining whether 
the interests of the Government would be 
prejudiced by granting relief under this 
section. The interests of the Government 
would be prejudiced if the transferor or the 
executor of the transferor's estate delayed 
the filing of the request for relief with the 
intent to deprive the IRS of sufficient time 
to challenge the claimed identity of the 
transferor of the transferred property that 
is the subject of the request for relief, the 
value of that transferred property for Fed
eral gift or estate tax purposes, or any other 
aspect of the transfer that is relevant for 
Federal gift or estate tax purposes. The 
fact that any period of limitations on the 
assessment or collection of transfer taxes 
has expired prior to the filing of a request 
for relief under this section, however, will 
not by itself prohibit a grant of relief under 
this section. Similarly, the combination of 
the expiration of any such period of limita-

tions with the fact that the asset or interest 
was valued for transfer tax purposes with 
the use of a valuation discount will not by 
itself prohibit a grant of relief under this 
section. 

(iii) The occurrence and effect of an 
intervening taxable termination or taxable 
distribution will be considered in deter
mining whether the interests of the Gov
ernment would be prejudiced by granting 
relief under this section. The interests 
of the Government may be prejudiced if 
a taxable termination or taxable distribu
tion occurred between the time for mak
ing a timely allocation of GST exemption 
or a timely election described in section 
2632(b)(3) or (c)(5) and the time at which 
the request for relief under this section was 
filed. The impact of a grant of relief on 
(and the difficulty of adjusting) the GST 
tax consequences of that intervening ter
mination or distribution will be considered 
in determining whether the occurrence of a 
taxable termination or taxable distribution 
constitutes prejudice. 

(e) Situations in which the standard of 
reasonableness, good faith, and lack of 
prejudice to the interests of the Govern
ment has not been met. Relief under this 
section will not be granted if the IRS de
termines that the transferor or the executor 
of the transferor's estate has not acted rea
sonably and in good faith, and/or that the 
grant of relief would prejudice the interests 
of the Government. The following situa
tions provide illustrations of some circum
stances under which the standard of rea
sonableness, good faith, and lack of preju
dice to the interests of the Government has 
not been met, and as a result, in which re
lief under this section will not be granted: 

(1) Timely allocations and elections. 
Relief will not be granted under this sec
tion to decrease or revoke a timely allo
cation of GST exemption as described in 
§26.2632-I(b)(4)(ii)(A)(l), or to revoke 
an election under section 2632(b)(3) or 
(c)(5) made on a timely filed Federal gift 
or estate tax return. 

(2) Timing. Relief will not be granted if 
the transferor or executor delayed the fil
ing of the request for relief with the in
tent to deprive the IRS of sufficient time to 
challenge the claimed identity of the trans
feror or the valuation of the transferred 
property for Federal gift or estate tax pur
poses. (However, see paragraph (d)(3)(ii) 
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of this section for examples of facts which 

alone do not constitute prejudice.) 

(3) Failure after being acc!lrately in
formed. Relief will not be granted un
der this section if the decision made by 

the transferor or the executor of the trans
feror's estate (who had been accurately in
formed in all material respects by a quali

fied tax professional retained or employed 
by either (or both) of them with regard 
to the allocation of CST exemption or an 
election described in section 2632(b)(3) or 
(e)(S» was reflected or implemented by 
the action or inaction that is the subject of 
the request for relief. 

(4) Hindsight. Relief under this section 
will not be granted if the IRS determines 
that the requested relief is an attempt to 
benefit from hindsight rather than an at
tempt to achieve the result the transferor or 
the executor of the transferor's estate in
tended when the transfer was made. One 
factor that will be relevant to this determi
nation is whether the grant of relief will 
give the transferor the benefit of hindsight 
by providing an economic advantage that 
may not have been available if the allo
cation or election had been timely made. 
Thus, relief will not be granted if that relief 
will shift CST exemption from one trust 
to another trust unless the beneficiaries of 
the two trusts, and their respective inter
ests in those trusts, are the same. Sim
ilarly, relief will not be granted if there 
is evidence that the transferor or executor 
had not made a timely allocation of the ex
emption in order to determine which of the 
various trusts achieved the greatest asset 
appreciation before selecting the trust that 
should have a zero inclusion ratio. 

(f) Period of limitations under section 
650 J. A request for relief under this sec
tion does not reopen, suspend, or extend 
the period of limitations on assessment or 
collection of any estate, gift, or GST tax 
under section 6S0 I. Thus, the IRS may 
request that the transferor or the trans
feror's executor consent, under section 
650 I (c)( 4), to an extension of the period of 
limitation on assessment or collection of 
any or all gift and GST taxes for the trans
fer(s) that are the subject of the requested 
relief. The transferor or the transferor's 
executor has the right to refuse to ex
tend the period of limitations, or to limit 
such extension to particular issues or to 
a particular period of time. See section 
6501(c)(-+)(B). 
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(g) Refunds. The filing of a request 

for relief under section 2642(g)( I) with the 

IRS does not constitute a claim for refund 
or credit of an overpayment and no implied 

right to refund will arise from the filing of 
such a request for relief. Similarly, the fil
ing of such a request for relief does not ex
tend the period of limitations under section 
6SI1 for filing a claim for refund or credit 
of an overpayment. In the event the grant 
of relief under section 2642(g)( I) results in 
a potential claim for refund or credit of an 
overpayment, no such refund or credit will 
be allowed to the taxpayer or to the tax
payer's estate if the period of limitations 
under section 6511 for filing a claim for 
a refund or credit of the Federal gift, es
tate, or GST tax that was reduced by the 
granted relief has expired. The period of 
limitations under section 6511 is generally 
the later of three years from the time the 
original return is filed or two years from 
the time the tax was paid. If the IRS and 
the taxpayer agree to extend the period for 
assessment of tax, the period for filing a 
claim for refund or credit will be extended. 
Section 6S11(c). The taxpayer or the tax
payer's estate is responsible for preserving 
any potential claim for refund or credit. A 
taxpayer who seeks and is granted relief 
under section 2642(g)(l) will not be re
garded as having filed a claim for refund 
or credit by requesting such relief. In order 
to preserve a right of refund or credit, the 
taxpayer or the executor of the taxpayer's 
estate also must file before the expiration 
of the period of limitations under section 
6511 for filing such a claim any required 
forms for requesting a refund or credit in 
accordance with the instructions to such 
forms and applicable regulations. 

(h) Procedural requirements-(1) Let
ter ruling program. The relief described in 
this section is provided through the IRS's 
private letter ruling program. See Rev
enue Procedure 2008-1, 2008-1 I.R.B. 1, 
or its successor, (which are available at 
wwltjrs.gov. Requests for relief under this 
section that do not meet the requirements 
of §301.9100-2 of this chapter must be 
made under the rules of this section. 

(2) Affidavit and declaration of trans
feror or the executor of the transferor's es
tate-(i) The transferor or the executor of 
the transferor's estate must submit a de
tailed affidavit describing the events that 
led to the failure to timely allocate GST 
exemption to a transfer or the failure to 

timely elect under section 2632(b)(3) or 
(c)(S), and the events that led to the dis

covery of the failure. If the transferor or 
the executor of the transferor's estate re
lied on a tax professional for advice with 
respect to the allocation or election, the af
fidavit must describe-

(A) The scope of the engagement; 
(B) The responsibilities the transferor 

or the executor of the transferor's estate 
believed the professional had assumed, if 
any; and 

(C) The extent to which the transferor or 
the executor of the transferor's estate relied 
on the professional. 

(ii) Attached to each affidavit must be 
copies of any writing (including, without 
limitation, notes and e-mails) and other 
contemporaneous documents within the 
possession of the affiant relevant to the 
transferor's intent with regard to the ap
plication of GST tax to the transaction for 
which relief under this section is being 
requested. 

(iii) The affidavit must be accompanied 
by a dated declaration, signed by the trans
feror or the executor of the transferor's es
tate that states: "Under penalties of per
jury, I declare that I have examined this af
fidavit, including any attachments thereto. 
and to the best of my knowledge and be
lief, this affidavit, including any attach
ments thereto, is true, correct, and com
plete. In addition, under penalties of per
jury, I declare that I have examined all the 
documents included as part of this request 
for relief, and, to the best of my knowl
edge and belief, these documents collec
tively contain all the relevant facts relating 
to the request for relief, and such facts are 
true, correct, and complete." 

(3) Affidavits and declarations from 
other parties-(i) The transferor or the 
executor of the transferor's estate must 
submit detailed affidavits from individu
als who have knowledge or infonnation 
about the events that led to the failure to 
allocate GST exemption or to elect UD

der section 2632(b )(3) or (c)(5), and/or 
to the discovery of the failure. These in
dividuals may include individuals whose 
knowledge or information is not within 
the personal knowledge of the transferor 
or the executor of the transferor's estate. 
The individuals described in paragrapb 
(h)(3)(i) of this section must include-

(A) Each agent or legal representative 
of the transferor who participated in !be 



transaction and/or the preparation of the 
return for which relief is being requested; 

(B) The preparer of the relevant Federal 
estate andlor gift tax return(s); 

(C) Each individual (including an em
ployee of the transferor or the executor of 
the transferor'S estate) who made a sub
stantial contribution to the preparation of 
the relevant Federal estate andlor gift tax 
return(s); and 

(D) Each tax professional who advised 
or was consulted by the transferor or the 
executor of the transferor's estate with re
gard to any aspect of the transfer, the trust, 
the allocation of GST exemption, andlor 
the election under section 2632(b)(3) or 
(c )(S). 

(ii) Each affidavit must describe the 
scope of the engagement and the respon
sibilities of the individual as well as the 
advice or service(s) the individual pro
vided to the transferor or the executor of 
the transferor's estate. 

(iii) Attached to each affidavit must be 
copies of any writing (including, without 
limitation, notes and e-mails) and other 
contemporaneous documents within the 
possession of the affiant relevant to the 
transferor's intent with regard to the ap
plication of GST tax to the transaction for 
which relief under this section is being 
requested. 

(iv) Each affidavit also must include the 
name, and current address of the individ
ual, and be accompanied by a dated decla
ration, signed by the individual that states: 
"Under penalties of perjury, I declare that 
I have personal knowledge of the infor
mation set forth in this affidavit, includ
ing any attachments thereto. In addition, 
under penalties of perjury, I declare that 
I have examined this affidavit, including 
any attachments thereto, and, to the best 
of my knowledge and belief, the affidavit 
contains all the relevant facts of which I am 
aware relating to the request for relief filed 
by or on behalf of [transferor or the ex
ecutor of the transferor'S estate], and such 
facts are true, correct, and complete." 

(v) If an individual who would be re
quired to provide an affidavit under para
graph (h)(3)(i) of this section has died or 
is not competent, the affidavit required un
der paragraph (h)(2) of this section must 
include a statement to that effect, as well as 
a statement describing the relationship be
tween that individual and the transferor or 

the executor of the transferor's estate and 
the information or knowledge the trans
feror or the executor of the transferor's es
tate believes that individual had about the 
transfer, the trust, the allocation of exemp
tion, or the election. If an individual who 
would be required to provide an affidavit 
under paragraph (h)(3)(i) of this section re
fuses to provide the transferor or the ex
ecutor of the transferor's estate with such 
an affidavit, the affidavit required under 
paragraph (h)(2) of this section must in
clude a statement that the individual has 
refused to provide the affidavit, a descrip
tion of the efforts made to obtain the af
fidavit from the individual, the informa
tion or knowledge the transferor or the ex
ecutor of the transferor's estate believes 
the individual had about the transfer, and 
the relationship between the individual and 
the transferor or the executor of the trans
feror's estate. 

(i) EffectiVe/applicability date. Section 
26.2642-7 applies to requests for relief 
filed on or after the date of publication of 
the Treasury decision adopting these pro
posed rules as final regulations in the Fed
eral Register. 

PART 301-PROCEDURE AND 
ADMINISTRATION 

Par. 3. The authority citation for part 
301 continues to read in part as follows: 

Authority: 26 U.S.c. 780S * * * 
Par. 4. Section 301.9100-3 is amended 

by adding a new paragraph (g) to read as 
follows: 

§301.9JOO-3 Other extensions. 

* * * * * 
(g) Relief under section 

2642(g)(1)-(1) Procedures. The pro
cedures set forth in this section are not 
applicable for requests for relief under 
section 2642(g)( 1). For requests for relief 
under section 2642(g)(1), see §26.2642-7. 

(2) Effective/applicability date. Para
graph (g) of this section applies to requests 
for relief under section 2642(g)( 1) filed on 
or after the date of publication of the Trea
sury decision adopting these rules as final 
regulations in the Federal Register. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by (he Office of (he Federal Regis(er on April 16, 2008, 
8:45 a.m., and published in the issue of the Federal Regis(er 
for April 17,2008,73 F.R. 20870) 

Notice of Proposed 
Rulemaking and Notice of 
PubliC Hearing 

Determination of Minimum 
Required Pension 
Contributions 

REG-IOS50S-oS 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
and notice of public hearing. 

SUMMARY: This document contains pro
posed regulations providing guidance on 
the determination of minimum required 
contributions for purpo~es of the funding 
rules that apply to single employer defined 
benefit plans. These regulations would af
fect sponsors, administrators, participants, 
and beneficiaries of single employer de
fined benefit plans. This document also 
provides a notice of a public hearing on 
these proposed regulations. 

DATES: Written or electronic comments 
must be received by July 14, 2008. Out
lines of topics to be discussed at the public 
hearing scheduled for August 4, 2008, at 
10 a.m. must be received by July IS, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-I08508-08), 
room 5203, Internal Revenue Service, 
PO Box 7604, Ben Franklin Station, 
Washington, DC 20044. Submissions may 
be hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-108S08-08), 
Courier's Desk, Internal Revenue 
Service, 1111 Constitution Avenue, NW, 
Washington, DC, or sent electronically 
via the Federal eRulemaking 
Portal at www.regulations.gov 
(IRS-REG-108S08-08). The public 
hearing will be held in the IRS Auditorium, 
Internal Revenue Building, 1111 
Constitution Avenue, NW, Washington, 
DC. 
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FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations, 
Lauson C. Green or Linda S. F. Marshall 
at (202) 622-6090: concerning submis
sions of comments, the hearing, and/or 
being placed on the building access list to 
attend the hearing, Richard A. Hurst. at 
Ricilard.A.Hllrsl@irscolillsel.freas'Mol' or 
(202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains proposed In
come Tax Regulations (26 CFR part I) un
der sections 430(a), 430(c), 430(e), and 
430(j), as added to the Internal Revenue 
Code (Code) by the Pension Protection Act 
of 2006 (PPA '06), Public Law 109-280 
( 120 Stat. 780). In addition, this document 
contains proposed Excise Tax Regulations 
(26 CFR pari 54) under section 4971. 

Section 412 provides minimum fund
ing requirements that generally apply for 
pension plans (including both defined 
benefit pension plans and money purchase 
pension plans). PPA '06 makes extensive 
changes to those minimum funding re
quirements that generally apply for plan 
years beginning on or after January I, 
2008. Section 430, which was added by 
PPA '06, specifies the minimum funding 
requirements that apply to single employer 
defined benefit pension plans (including 
multiple employer plans) pursuant to sec
tion 412.' 

Section 430(a) provides that a plan's 
minimum required contribution for a plan 
year is determined under one of two rules, 
depending on whether the value of plan as
sets is less than, or is equal to or greater 
than, the plan's funding target. If the value 
of plan assets is less than the funding tar
get, the minimum required contribution is 
the sum of: (I) target normal cost: (2) any 
shortfall amOrlization charge: and (3) any 
waiver amortization charge. If the value of 
plan assets equals or exceeds the funding 
target. the minimum required contribution 
is the plan's target normal cost, reduced 
(but not below zero) by the excess of the 
value of plan assets over the plan's fund
lI1g target. For purposes of section 430(a), 
the value of plan assets is determined af-

ter reduction for certain funding balances 
as provided under section 430(f)(4)(B). 

Section 430(c) provides that a shorlfall 
amortization charge is the total (not less 
than zero) of the shortfall amortization in
stallments for the plan year with respect 
to any shortfall amortization base estab
lished for that plan year and the 6 preced
ing plan years. Section 430(c)(2)(A) pro
vides that the shortfall amortization install
ments with respect to a shortfall amortiza
tion base established for a plan year are the 
amounts necessary to amortize the short
fall amortization base in level annual in
stallments over the 7 -plan-year period be
ginning with that plan year. 

Section 430(c)(3) provides that a short
fall amortization base is determined for 
a plan year based on the plan's funding 
shortfall for the plan year. Under sec
tion 430( c)( 4), the funding shortfall is the 
amount (if any) by which the plan's fund
ing target for the year exceeds the value of 
the plan's assets (as reduced by the funding 
standard carryover balance and prefund
ing balance under section 430(f)(4)(B». 
The shortfall amortization base for a plan 
year is the plan's funding shortfall, mi
nus the present value (determined using 
the interest rates under section 430(h)(2» 
of the total of the shortfall amortization in
stallments and waiver amortization install
ments that have been determined for the 
plan year and any succeeding plan year 
with respect to any shorlfall amortization 
bases and waiver amortization bases for 
preceding plan years. 

Under section 430(c)(5), a shortfall 
amortization base is not established for a 
plan year if the value of a plan's assets is 
at least equal to the plan's funding target 
for the plan year. For this purpose, the 
prefunding balance is subtracted from the 
value of plan assets, but only if an election 
to use that prefunding balance to offset the 
minimum required contribution is in effect 
for the plan year. A transition rule applies 
for plan years beginning after 2007 and 
before 201 I under which only a specified 
percentage of the plan's funding target is 
taken into account for purposes of section 
430(c)(5). The transition rule does not ap
ply to a plan that is not in effect for 2007 or 
to a plan that is subject to the pre- PPA '06 

deficit reduction contribution rules for 
2007 (that is, a plan covering more than 
100 participants and with a funded current 
liability below the applicable threshold). 

Under section 430( e). the waiver amor
tization charge for a plan year is the tOlal 
of the wai ver amortization installments for 
the plan year with respect to any waiver 
amortization bases for the 5 preceding plan 
years. Under section 430(e)(2), the waiver 
amortization installments with respect 10 

a waiver amortization base established for 
a plan year are the amounts necessary to 
amortize the waiver amortization base in 
level annual installments over the 5-plan
year period beginning with the succeed
ing plan year. Under section 430(e)(4), the 
waiver amortization base for a plan year 
is the amount of the waived funding defi
ciency (if any) for that plan year. 

If a plan's funding shortfall for a plan 
year is zero (that is, the value of the plan's 
assets, reduced by the funding standard 
carryover balance and prefunding bal
ance to the extent provided under section 
430(f)(4)(B), is at least equal to the plan's 
funding target for the year), any shortfall 
amorlization bases and waiver amorti
zation bases for preceding plan years 
(and any associated shortfall amortization 
installments and waiver amortization in
stallments) are eliminated. 

Under section 430(j), as under pre
PPA '06 law. the due date for the payment 
of a minimum required contribution for a 
plan year is generally 8112 months after the 
end of the plan year. Any payment made 
on a date other than the valuation date for 
the plan year must be adjusted for interest 
accruing at the plan's effective interest rate 
under section 430(h)(2)(A) for the plan 
year for the period between the valuation 
date and the payment date. Pursuant to 
section 430(g)(2), the valuation date for a 
plan year must be the first day of the plan 
year except in the case of a small plan 
described in section 430(g)(2)(B). 

Under section 430(j)(3)(A), quarterly 
contributions must be made during a plan 
year if the plan had a funding shortfall for 
the preceding plan year. Each quarterly 
installment is 25% of the required annual 
payment. The required annual payment is 
equal to the lesser of 90% of the minimum 

I Sec'tllln .'(le l1t 'he Empi<l, cO Retirement Income Seeurit) Act of 1974, "' amended (ERISA). sets forth funding rules that are parallel to those in Code section 412, and section 3030fERlSA 
,,'h "'r1~ JJJ,tIOTlJl lunJ,"~ rule, lor 'Ingle emplo) er plan, that are parallel to thme In ,ection ·no of the Code, Under ,ection 101 of Reorganization Plan No.4 of 1978 (43 FR 47713) and 
"lYlhln -'()~ pi f"RIS.-\, the St.·\,:rcuf:- llt the TrL'a-.ur) ha ... Int~rpretl\e J~n..,dil.:tion O\er the subject matter addrc~~cd in lhe~c proposed regulation" for purpo~e'i of ERISA, as well as theCodc· 
Thu,. Ihl"I.: rfllpo'l~J Trl..'.l .... ur~ ft.'gul..!tlOn ... "'"lJ,-'J unJ~r "t"dltm -1.30 01 the Code would apply as 'Well for purposes of section 303 of ERISA. 
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required contribution under section 430 for 
the plan year or 100% of the minimum re
quired contribution under section 430 (de
termined without regard to any waiver un
der section 412) for the preceding plan 
year. If a quarterly installment is not made, 
the interest charge that applies for the pe
riod of underpayment is determined us
ing the plan's effective interest rate plus 
5 percentage points. The requirements re
garding quarterly contributions are similar 
to the requirements that formerly applied 
under section 412(m) as in effect before 
amendments made by PPA '06. 

Under section 430(j)(4), a plan spon
sor of a plan that is subject to the quar
terly contribution requirements for a plan 
year (other than a small plan described 
in section 430(g)(2)(B» must make addi
tional quarterly contributions in order to 
ensure that a minimum level of liquid as
sets is available to pay benefits as of the 
end of each quarter. Generally, this re
quired minimum level of liquid assets is 
the amount of liquid assets needed to pay 
for three years of benefits, and an addi
tional quarterly contribution (made in liq
uid assets) is due if the plan has insuffi
cient liquid assets to meet this minimum 
level. A plan sponsor that fails to satisfy 
this liquidity requirement is treated as fail
ing to make the required quarterly contri
bution and, pursuant to section 206( e) of 
ERISA, is required to cease making cer
tain types of accelerated payments that are 
described in section 401(a)(32)(B) of the 
Code. Pursuant to section 430(j)(4)(C), the 
portion of an installment that is treated as 
not made because of the liquidity require
ment continues to be treated as unpaid un
til the close of the quarter that contains the 
due date for the contribution. These liq
uidity requirements are substantially sim
ilar to the requirements that formerly ap
plied under section 412(m)(5), as in effect 
before amendments made by PPA '06. 

Section 402 of PPA '06 provides a se
ries of special funding rules for a plan 
maintained by a commercial passenger air
line (or by an employer whose principal 
business is providing catering services to 
a commercial passenger airline) if such an 
employer has made an election provided 
under that section. If an eligible employer 

has made the election described in sec
tion 402(a)(1) of PPA '06 (which is only 
available for a frozen plan), the calcula
tion of the minimum required contribution 
for the plan is determined using a special 
17-plan-year amortization period and an 
interest rate of 8.85%. If an eligible em
ployer has made the election described in 
section 402(a)(2) ofPPA '06 (which can be 
made without regard to whether the plan 
is frozen), calculation of the minimum re
quired contribution for the plan is deter
mined using a speciallO-plan-year amorti
zation period for the initial shortfall amor
tization base (that is, the shortfall amorti
zation base for the first plan year for which 
section 430 applies to the plan) and, pur
suant to the amendment to section 402 of 
PPA '06 made by section 6615 of the U.S. 
Troop Readiness, Veterans' Care, Katrina 
Recovery, and Iraq Accountability Appro
priations Act, 2007, Public Law 110-28 
(121 Stat. 112), an interest rate of 8.25% 
is used to determine the funding target for 
each of those 10 plan years. 

Section 4971 (a) provides an excise tax 
on a failure to meet applicable minimum 
funding requirements. In the case of a sin
gle employer plan, the tax is 10% of the 
aggregate unpaid minimum required con
tributions for all plan years remaining un
paid as of the end of any plan year ending 
with or within a taxable year. In the case 
of a multiemployer plan, the tax is 5% of 
the accumulated funding deficiency as of 
the end of any plan year ending with or 
within the taxable year. Section 4971 (b) 
provides an additional excise tax that ap
plies where the applicable minimum fund
ing requirements remain unsatisfied for a 
specified period. Section 4971(c) provides 
definitions that apply for purposes of sec
tion 4971, including a definition of unpaid 
minimum required contribution (which is 
based on the new section 430 rules for de
termining the minimum required contribu
tion for a year). Section 4971(f) imposes a 
tax of 10% of the amount of the liquidity 
shortfall for a quarter that is not paid by the 
due date for the installment for that quar
ter. 

Regulations under section 4971 were is
sued on May 1, 1986 (T.D. 8084, 1986-1 
C.B. 327). In addition, proposed regula-

tions regarding section 4971 were issued 
on the same date. Guidance regarding 
quarterly contribution requirements under 
former section 412(m) was issued in No
tice 89-52, 1989-1 C.B. 692, and guid
ance regarding the liquidity requirements 
under former section 412(m)(5) was issued 
in Rev. Rul. 95-31, 1995-1 C.B. 76. See 
§601.601(d)(2). 

Explanation of Provisions 

I. Overview 

These proposed regulations are the 
fourth in a series of proposed regulations 
under new section 430.2 These proposed 
regulations would provide guidance re
garding the minimum contribution rules 
that apply to sponsors of single employer 
defined benefit plans under section 430. In 
addition, this document includes proposed 
regulations under section 4971, reflect
ing changes to the excise tax rules under 
PPA '06. 

II. Section 1.430(a)-1 Determination of 
Minimum Required Contribution 

Section 1.430(a)-1 would provide rules 
for determining the minimum required 
contribution for a single employer de
fined benefit plan (including a multiple 
employer plan under section 413(c» for 
a plan year under section 430(a). The 
determination of the amount of the mini
mum required contribution for a plan year 
depends on whether the value of plan as
sets, as reduced to reflect certain funding 
balances pursuant to section 430(f)( 4 )(B) 
(but not below zero), equals or exceeds 
the plan's funding target for the plan 
year. If this value of plan assets is less 
than the funding target for the plan year, 
the minimum required contribution for 
that plan year is equal to the sum of the 
plan's target normal cost for the plan year 
plus any applicable shortfall amortization 
installments and waiver amortization in
stallments. If this value of plan assets 
equals or exceeds the funding target for 
the plan year, the minimum required con
tribution for that plan year is equal to the 
target normal cost of the plan for the plan 

2 Proposed §§ 1.430(h)(3)-1 and 1.430(h)(3)-2. relating to the mortality tables used to detennine liabilities under section 430(h)(3). were issued May 29, 2007 (REG-143601-D6. 2007-24 
I.R.B. 1398 [72 FR 29456]). proposed §1.430(f)-1, relating to prefunding and funding standard carryover balances under section 430(f), was issued August 31. 2007 (REG-I13891-D7, 
2007-42 I.R.B. 821 [72 FR 50544]), and proposed §§1.430(d)-I, 1.430(g)-I, 1.430(h)(2)-I, and 1.430(i)-I, relating to measurement of plan assets and liabilities for pension funding purposes. 
were issued December 31.2007 (REG-139236-07, 2008-9 I.R.B, 491 [72 FR 74215]). 
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year reduced (hut not below zero) by any 
such exces~. 

The proposed regulations provide that 
the shortfall amortization installments 
with respect to u shortfall amortization 
base estublished for a plan year are the 
annuul amounts necessary to amortize 
that shortfall amortization base in level 
annual installments over the 7 -year period 
beginning with that plan year. As pro
vided in proposed ~1.430(h)(2H(tJ(2), 

the~e in,tullments are determined assum
ing thut the installments are paid on the 
valuation date for each plan year and 
using the interest rates applicable under 
section 430(h)(2,(C) or (0). The shortfall 
amortization installments are detennined 
using the interest rates that apply for the 
plan year for which the shortfall amor
tization base is established and are not 
redetermined in subsequent plan years to 
retlect changes in interest rate~ under sec
tion 430(h)( 2) for those subsequent plan 
years.3 

Under the proposed regulations, if the 
value of plan assets (reduced by the pre
funding balance if the prefunding balance 
is used to otlset the minimum required 
contribution for the plan year as provided 
under §J.430(t)-l(c), but not below zero) 
is equal to or greater than the funding tar
get for the plan year. then no shortfall 
amortization base is established for that 
plan year. If this value of plan assets is 
less than the funding target for the plan 
year. a shortfall amortization base is estab
lished for the plan year. In such a case, 
the shortfall amortization base (which can 
be either positive or negative) is equal to 
the funding shortfall of the plan for the 
plan year. minus the sum of the present 
values of any remaining shortfall amor
tization installments and waiver amorti
zation installments (determined in accor
dance with §J.430(h)(2)-I(t)(2) using the 
interest rates that apply for the current plan 
year). For this purpose, the funding short
fall of a plan for any plan year is the excess 
(If any' of the funding target of the plan for 
the plun year. over the value of plan assets 
for the plan year (as reduced to retlect the 
subtraction of the funding standard carry
over balance and prefunding balance to the 
extent provided under ~ 1.430(O-I(c)). 

The proposed regulations retlect the 
transition rule under section 430(c)(5)(B) 
under which only a specified portion of 
the funding target is taken into account 
in detennining whether a shortfall amor
tization base is established for plan years 
beginning before January I, 2011. This 
transition rule does not apply with respect 
to any plan year beginning after 2008 if a 
shortfall amortization base was required 
to be established for any preceding year. 
nor does it apply to a plan that was not in 
effect for a plan year beginning in 2007 or 
to a plan that was subject to section 412(1) 
for the last plan year before section 430 
applies to the plan (the pre-effective plan 
year), detennined after the application of 
section 412(1)(6) and (9). The proposed 
regulations would not provide for any 
adjustment to the applicable percentages 
under this transition rule for a plan for 
which the effective date of section 430 is 
delayed under sections 104 through 106 of 
PPA '06. 

Under the proposed regulations. the 
waiver amortization installments with 
respect to a waiver amortization base es
tablished for a plan year are the annual 
amounts necessary to amortize that waiver 
amortization base in level annual install
ments over the 5-year period beginning 
with the following plan year. As pro
vided in proposed § 1.430(h)(2)-1 (f)(2), 
these installments are determined assum
ing that the installments are paid on the 
valuation date for each plan year and 
using the interest rates applicable under 
section 430(h)(2). Thus. if the plan is 
using segment rates, the im.tallments are 
determined by applying the first segment 
rate to the first four installments and the 
second segment rate to the fifth (and fi
nal) installment. The waiver amortization 
installments established with respect to a 
waiver amortization base are detennined 
using the interest rates that apply for the 
plan year for which the waiver is granted 
(even though the first installment with 
respect to the waiver amortization base is 
not due until the subsequent plan year) and 
are not redetermined in subsequent plan 
years to retlect changes in interest rates 
under section 430(h)(2) for those subse
quent plan years. A waiver amortization 

base is established for each plan year for 
which a waiver of the minimum funding 
standard has been granted. and the amOUnt 

of that waiver amortization base is equal 
to the amount of the minimum required 
contribution waived (or the waived fund. 
ing deficiency) for the plan year. 

In the case of a plan that received a 
funding waiver under section 412 for a 
plan year for which section 430 was not 
yet effective with respect to the plan, 
the proposed regulations provide that the 
waiver is treated as giving rise to a waiver 
amortization base, and the amortization 
charges with respect to that funding waiver 
are treated as waiver amortization install
ments. With respect to such a preexisting 
funding waiver, the amount of the annual 
waiver amortization installment is equal to 
the amortization charge with respect to that 
waiver determined using the interest rate 
or rates that applied for the pre-effective 
plan year. Thus, for a plan that received a 
wai ver in the past. the plan sponsor would 
have to contribute the amounts needed 
to amortize that waiver over the original 
schedule as previously established. 

In accordance with section 430(c)(6), 
the proposed regulations provide that, in 
any case in which the funding shortfall of 
a plan for a plan year is zero, the short
fall amortization bases for all preceding 
plan years (and all shortfall amortization 
installments determined with respect to 
those shortfall amortization bases) are 
reduced to zero, and the waiver amorti
zation bases for all preceding plan years 
(and all waiver amortization installments 
determined with respect to such bases) are 
reduced to zero. 

The proposed regulations would pro
vide rules for determining the amount of a 
minimum required contribution for a short 
plan year. Under the proposed regulations, 
the amortization installments are prorated 
for a short plan year. The proposed reg
ulations would not provide for any prora
tion of the target nonnal cost. Instead, the 
determination of target nonna! cost would 
retlect actual accruals that accrue or are ex
pected to accrue during the plan year.4 The 
proposed regulations also provide rules for 
the treatment of installments in subsequent 
plan years to take into account the pro-

, The' prop",,·d rc'glilallnn, rened the Jllematl\e amortization periods and intereq rates that apply to a commercial passenger airline (or other eligible employer) that has made an election 
unJef ..... '-.·tllln ...s()~ ot PPA '00 

j St.'\,' 21.) CFR ~2).~O 20-l.-2tt') for rule ... relating to chJnge~ in accrual computation periods. 
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ration of these installments for short plan 
years and any change in valuation date. 

III. Section 1.430(j)-1 Payment of 
Minimum Required Contributions 

The proposed regulations under section 
430(j) would provide rules related to the 
payment of minimum required contribu
tions, including the payment of quarterly 
contributions and liquidity requirements. 
The proposed regulations provide that any 
payment of the minimum required contri
bution under section 430 for a plan year 
that is made on a date other than the val
uation date for that plan year is adjusted 
for interest accruing for the period between 
the valuation date and the payment date, 
at the effective interest rate for the plan 
for that plan year determined pursuant to 
§1.430(h)(2)-I(f)(1). The direction of the 
adjustment depends on whether the contri
bution is paid before or after the valuation 
date for the plan year. If the contribution 
is paid after the valuation date for the plan 
year, the contribution is discounted to the 
valuation date using the plan's effective in
terest rate. By contrast, if the contribu
tion is paid before the valuation date for 
the plan year (which could only occur in 
the case of a small plan described in sec
tion 430(g)(2)(B», the contribution is in
creased for interest at that same interest 
rate. 

Under the proposed regulations, a pay
ment of the minimum required contribu
tion under section 430 for a plan year can 
be made no earlier than the first day of the 
plan year. The deadline for any payment 
of any minimum required contribution for 
a plan year is 81/2 months after the close of 
the plan year. If a minimum required con
tribution is not paid by this deadline, an ex
cise tax applies under section 4971. 

The proposed regulations would pro
vide rules for accelerated quarterly contri
butions for underfunded plans. These rules 
are similar to the rules provided under No
tice 89-52; however, these rules have been 
updated to reflect statutory changes. These 
statutory changes include changes regard
ing which plans are subject to the quarterly 
contribution requirements as well as the in-

terest rates applicable to missed quarterly 
contributions. 

Under the proposed regulations, in any 
case in which the plan has a funding short
fall for the preceding plan year, the em
ployer maintaining the plan must make 
the required quarterly installments.s The 
amount of each required quarterly install
ment is equal to 25% of the required annual 
payment. For this purpose, the required 
annual payment is equal to the lesser of 
90% of the minimum required contribu
tion under section 430(a) for the plan year, 
or 100% of the minimum required contri
bution under section 430(a) (determined 
without regard to any funding waiver un
der section 412) for the preceding plan 
year. These minimum required contribu
tions are determined under section 430 as 
of the valuation date for each year and have 
no adjustment for interest.6 The proposed 
regulations provide that, for purposes of 
determining the required annual payment, 
the minimum required contribution for a 
plan year is determined without regard to 
use of the prefunding balance or funding 
standard carryover balance in the current 
year or any prior year. 

Pursuant to section 430(j)(3 )(C), the 
proposed regulations would provide that 
the due dates for the four required quar
terly installments with respect to a full 
plan year are as follows: the first install
ment is due on the 15th day of the 4th plan 
month, the second installment is due on 
the 15 th day of the 7th plan month, the 
third installment is due on the 15th day of 
the 10th plan month, and the fourth in
stallment is due on the 15th day following 
the close of the plan year. In the case of a 
short plan year, the proposed regulations 
would provide rules for determining the 
amount of the required annual payment, 
the number and due dates of installments, 
and the amount of those installments. The 
proposed regulations also provide rules 
for determining the plan month in the case 
of a plan year that does not begin on the 
first day of a calendar month. 

The proposed regulations would pro
vide that, if the employer fails to pay 
the full amount of a required installment, 

then the rate of interest used to adjust the 
amount of the contribution with respect to 
the underpayment of the required install
ment for the period of time that begins on 
the due date for the required installment 
and that ends on the date of payment is 
equal to the effective interest rate for the 
plan for that plan year determined pursuant 
to § 1.430(h)(2)-1 (f)O) plus 5 percentage 
points. This increased interest rate applies 
only to installments that are due after the 
valuation date for the plan year because 
section 430(j)(3) refers to interest being 
charged on late quarterly contributions. 
The amount of the underpayment is equal 
to the excess of the required installment 
over the amount (if any) of the install
ment contributed to or under the plan on 
or before the due date for the installment. 
For this purpose, the proposed regulations 
contain an ordering rule under which con
tributions are to be credited against unpaid 
required installments in the order in which 
those installments were required to be 
paid. 

As was the case in Notice 89-52, the 
proposed regulations would provide that 
a plan sponsor generally can use a plan's 
funding balances to satisfy quarterly con
tribution requirements. However, this rule 
is subject to the new limitation on the use 
of funding balances by underfunded plans 
pursuant to section 430(f)(3)(C). An eligi
ble plan sponsor's election to use the plan's 
prefunding balance and funding standard 
carryover balance under section 430(f) sat
isfies the obligation to make an installment 
on the date of the election, to the extent of 
the amount elected, as adjusted with inter
est at the plan's effective interest rate un
der section 430(h)(2)(A) for the plan year 
from the valuation date through the due 
date of the installment. Comments are 
requested regarding whether rules should 
be provided under which a plan sponsor 
is deemed to make an election to use a 
funding balance to the extent it is avail
able to avoid a failure to make any required 
quarterly installment or under which a plan 
sponsor can make a single election that 
will apply to all future quarterly install
ments until revoked. 

\ . . d I f determining whether a plan has a funding shortfall fDr the 2007 plan year for purposes of determining whether the plan must make 
. These proposed regulatIOns do not provl e ru es or . .. hl h .' See the discussion in this preamble under the heading "Proposed required quarterly installments for the 2008 plan year. Nonetheless. plans must make thIS determInatIOn on a reasona e aSls.. . 
Legislation" for a rule that the IRS and the Treasury Department are consldenng for thIS purpose. 

• 1 d .. . d Ilmen!s for the plan year that begins in 2008 the minimum required contribution for the 2007 plan year under section 412 is used as the minimum required 
n etermmmg reqUIre Insta . . . d' . d' t d 'th' t t t the e d of the 
t 'b' f h d' 1 a ThIS amount which does not reflect either use of the credit balance or the grantmg of any fun mg WaIver. IS a JUS e WI In eres 0 n con n utlOn or t e prece mg p an ye r.. . 

2007 plan year at the plan's valuation interest rate for the 2007 plan year. 
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A plan sponsor that uses the plan's pre

funding balance or funding standard car

ryover balance toward satisfaction of the 
plan's quarterly contribution requirement 
before the plan's effective interest rate for 

the plan year has been determined should 
assume, in order to ensure that the quar

terly contribution requirements are satis
fied, that the effective interest rate is equal 
to the lowest of the three segment rates 
(generally the first segment rate) to ad
just the elected amount. Plan sponsors 
should also note that, pursuant to proposed 
§ 1 ,430(f)-1 (b)( I )(ii)(B), the amount of the 
funding balance that is used to satisfy the 
quarterly contribution requirements can
not later be added back to the prefund
ing balance (because only contributions in 
excess of the minimum funding require
ment, determined without regard to the off
set under section 430(f)(3), are eligible to 
be added to the prefunding balance), 

The proposed regulations would pro
vide rules for the liquidity requirements 
that generally apply to plans for which 
quarterly contributions are required. Un
der the proposed regulations, a plan sub
ject to the requirement to make quarterly 
contributions (other than a small plan de
scribed in section 430(g)(2)(B)) is treated 
as failing to pay the full amount of the re
quired installment for a quarter to the ex
tent that the value of the liquid assets paid 
after the close of that quarter and on or be
fore the due date for the installment is less 
than the liquidity shortfall for that quarter. 
Thus, in order to satisfy the quarterly con
tribution requirement for a quarter, liquid 
assets in the amount of the liquidity short
fall must be contributed after the close of 
that quarter and on or before the due date 
for the installment.7 The use of funding 
balances or the contribution of illiquid as
sets cannot remedy a liquidity shortfall. 

The rules under the proposed regula
tions relating to the liquidity requirements 
are similar to the rules provided under Rev. 
Rul. 95-3 I; however, these rules have 
been updated to reflect statutory changes. 
For example, the definition of liquid assets 
under the proposed regulations is the same 
as the definition of liquid assets under Rev. 
Rul. 95-31. Unlike Rev. Rul. 95-31, the 
proposed regulations measure satisfaction 
of a liquidity shortfall by reference to con-

tributions made after the close of the quar
ter and by the due date for the installment 
while including contributions made during 

the plan quarter in plan assets. Although 

this appears to be a change from the rules 
of Rev. Rul. 95-31, the two formulations 

are mathematically identical. 
The proposed regulations provide that, 

for purposes of applying the additional 5 
percentage point interest adjustment in the 
case of a quarterly contribution that is not 
fully paid, the liquidity increment for the 
quarter (the portion of the quarterly in
stallment that is due solely by reason of 
the liquidity requirements) continues to be 
treated as unpaid until the close of the quar
ter in which the due date for that install
ment occurs, regardless of when it is con
tributed. However, for purposes of adjust
ing the contribution to the valuation date at 
the effective interest rate, the adjustment 
is made from the actual contribution date 
(rather than from the close of the quarter). 
In addition, the proposed regulations pro
vide an ordering rule under which, if a con
tribution for a quarter is less than the total 
amount needed to satisfy the quarterly con
tribution requirement taking into account 
the liquidity requirement, then the contri
bution is first attributed toward satisfying 
the quarterly contribution requirement de
termined without regard to the liquidity re
quirement. 

Under the proposed regulations, if the 
amount of any required installment is 
increased because of the liquidity short
fall rules, that increase cannot exceed the 
amount that, when added to prior required 
installments determined under section 
430(j) for the plan year, would increase 
the funding target attainment percentage 
of the plan for the plan year (taking into 
account the expected increase in funding 
target due to benefits accruing or earned 
during the plan year) to 100%. 

The proposed regulations would pro
vide that the rules under section 430(j) 
generally apply to a plan maintained by 
a commercial passenger airline (or other 
eligible employer) that has made an elec
tion under section 402(a)(1) or 402(a)(2) 
of PPA '06 in the same manner as they 
apply to any other plan subject to section 
430. However, in the case of a plan with 
respect to which the election under sec-

tion 402(a)( I) of PPA '06 has been made. 
the determination of the funding short
fall for a plan year is made by reference 
to the unfunded liability under section 
402(e)(3)(A) of PPA '06. In addition, the 
effective interest rate for a plan with re

spect to which the election under section 
402(a)( I) of PPA '06 has been made is 
deemed to be 8.85%. Pursuant to pro. 
posed § 1.430(h)(2)-1 (f)( I), the effective 

interest rate for a plan with respect to 
which the election under section 402(a)(2) 
of PPA '06 has been made will be 8.25~ 
for the 10-year period during which the 
election applies to the plan. 

IV. Section 54.4971 (c )-1 Taxes on Fai/urt 
to Meet Minimum Funding Standards 

These proposed regulations set forth the 
definitions that apply for purposes of ap
plying the rules of section 4971 that were 
modified by PPA '06. 

The proposed regulations define the 
term accumulated funding deficiency 
(which is only relevant for a multiem
ployer plan) as having the meaning given 
to that term by section 431. A multiem
ployer plan's accumulated funding defi
ciency for a plan year takes into account 
all charges and credits to the funding stan
dard account under section 412 for plan 
years before the first plan year for which 
section 431 applies to the plan. 

The proposed regulations define the 
term unpaid minimum required contribu
tion, with respect to any plan year, as any 
minimum required contribution under sec
tion 430 for the plan year that is not paid 
on or before the due date for the plan year 
under section 430(j)(1), The proposed 
regulations provide that a plan's accumu
lated funding deficiency under section 412 
for the pre-effective plan year is treated as 
an unpaid minimum required contribution 
for that plan year until correction is made. 
Unlike the determination of accumulated 
funding deficiency which applied under 
section 412 prior to PPA ' 06, the total 
unpaid minimum required contributions 
is not adjusted with interest. However, 
as described in the following paragraph, 
correction of an unpaid minimum required 
contribution does require a contribution 
that includes an adjustment for interest. 

• In th" cont"'t. ,ee Department of Labor Interpretive Bulletin 94-3 (29 CFR 2509.94-3). which sets forth the Department's view tha~ in the absence of an applicable exemption.acootJihulioll 
b~ an emplo., er to a defined benefit plan In a fonn other than cash constitutes a prohibited transaction under section 406 of ERISA and section 4975 of the Code. 
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The proposed regulations define the 
term correct as it applies to the accumu
lated funding deficiency and the unpaid 
minimum required contribution of a plan. 
With respect to an accumulated funding 
deficiency under a multiemployer plan, the 
proposed regulations set forth rules that 
are the same as the rules set forth in pro
posed §S4.4971-2(a). Under the proposed 
regulations, the correction of an unpaid 
minimum required contribution under a 
single employer plan for a plan year re
quires the contribution. to or under the 
plan, of the amount that, when discounted 
to the valuation date for the plan year 
for which the unpaid minimum required 
contribution is due at the appropriate rate 
of interest, equals or exceeds the unpaid 
minimum required contribution. For this 
purpose, the appropriate rate of interest 
is the plan's effective interest rate for the 
plan year for which the unpaid minimum 
required contribution is due except to the 
extent that the payments are subject to 
additional interest as provided under sec
tion 430U)(3) or (4). With respect to an 
unpaid minimum required contribution, 
the proposed regulations provide an or
dering rule under which a contribution is 
attributable first to the earliest plan year of 
any unpaid minimum required contribu
tion for which correction has not yet been 
made. With respect to an accumulated 
funding deficiency under section 412 for 
the pre-effective plan year that is treated 
as an unpaid minimum required contribu
tion, the proposed regulations provide that 
correction requires the contribution, to or 
under the plan, of the amount of that accu
mulated funding deficiency adjusted with 
interest from the end of the pre-effective 
plan year to the date of the contribution 
at the plan's valuation interest rate for the 
pre-effective plan year. 

The IRS and the Treasury Department 
intend to issue further guidance in the fu
ture on the application of section 4971, in
cluding special rules applicable to multi
employer plans that are in critical or en
dangered status under section 432. 

Proposed Legislation 

As of the date of the issuance of these 
proposed regulations, bills have been 
passed in the House of Representatives and 

the Senate that would provide for technical 
corrections to PPA '06.8 These bills would 
amend section 430(j)(3)(A) to authorize 
the Treasury Department to provide rules 
for determining the funding shortfall for 
purposes of the pre-effective plan year 
and would add section 430U)(3)(E)(iii) 
to authorize the Treasury Department to 
provide special rules for the treatment 
of quarterly contributions in the case of 
a plan with a valuation date other than 
the first day of the plan year. These bills 
would also specify an effective date for 
the PPA ' 06 amendments to section 4971. 

These proposed regulations have 
reserved §1.430(j)-1(c)(6) and 
§ 1.430U)-1 (g)(S)(ii) in order to accom
modate any enacted changes to section 
430(j). If legislation similar to that in the 
proposed technical corrections is enacted, 
the IRS and the Treasury Department 
are considering including the following 
provisions in final regulations. First, the 
funding shortfall for the pre-effective 
plan year would be determined as the 
excess (if any) of the plan's current 
liability determined pursuant to section 
412(1)(7) on the valuation date for the 
plan's pre-effective plan year, over the net 
plan assets for the pre-effective plan year 
as determined under § 1.430(i)-1(f)(5)(ii). 
Second. if a quarterly installment is due 
before the valuation date for the plan year, 
the minimum required contribution for 
the plan year would be increased by an 
additional amount if that quarterly install
ment is not paid by the due date. This 
additional amount would be determined 
by applying interest at an annual rate of 
5% to the underpayment of the required 
installment for the period of time between 
the due date for the required installment 
and the earlier of the date of payment or 
the valuation date. 

Effective/Applicability Dates of 
Regulations 

Section 430 generally applies to plan 
years beginning on or after January I, 
2008. The proposed regulations under 
section 430 are proposed to apply gener
ally to plan years beginning on or after 
January 1,2009. When the regulations are 
finalized, plans will be permitted to apply 
them for plan years beginning in 2008. In 

addition. for plan years beginning in 2008, 
plans are permitted to rely on the proposed 
regulations for purposes of satisfying the 
requirements of section 430. In the case 
of a plan for which the effective date of 
section 430 is delayed in accordance with 
sections 104 through 106 of PPA '06, the 
regulations are proposed to apply to plan 
years beginning on or after the date section 
430 first applies with respect to the plan. 

The amendments made to section 4971 
by section 114 of PPA '06 do not have 
a specific effective date. The regulations 
provide that the amendments to section 
4971 generally apply at the same time as 
the amendments to section 430 (or section 
431, as applicable) apply to the plan. Thus, 
the regulations provide that the amend
ments to section 4971 generally apply to 
taxable years beginning on or after January 
1, 2008, but oni y with respect to plan years 
for which section 430 (or section 431) ap
plies to the plan that end with or within any 
such taxable year. In the case of a plan 
to which a delayed effective date applies 
pursuant to sections 104 through 106 of 
PPA '06, the regulations provide that the 
amendments made to section 4971 apply 
to the same taxable years, but only with re
spect to plan years for which section 430 
applies to the plan. The regulations under 
section 4971 generally are proposed to ap
ply at the same time the statutory changes 
to section 4971 under PPA '06 become 
effective but would not apply to taxable 
years ending before April IS, 2008. Thus, 
for example, the regulations under section 
4971 would not apply to a short taxable 
year beginning January 1. 2008. and end
ing February 29, 2008. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory as
sessment is not required. It has also been 
determined that section SS3(b) of the Ad
ministrative Procedure Act (5 U.S.c. chap
ter S) does not apply to these regulations 
and, because the proposed regulations do 
not impose a collection of information on 
small entities, a regulatory flexibility anal
ysis is not required. Pursuant to section 
7805(f) of the Code, these regulations have 

8 See H.R. 3361 as passed by the House of Representatives on March 13,2008 and S. 1974 as passed by the Senate on December 19.2007. 
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been submitted to the Chief Counsel for 

Advocacy of the Small Business Adminis

tration for comment on its impact on small 
business. 

Comments and Public Hearing 

Before these proposed regulations are 
adopted as final regulations, considera
tion will be given to any written (a signed 
original and eight (8) copies) or electronic 
comments that are submitted timely to the 
IRS. The IRS and the Treasury Depart
ment specifically request comments on 
the clarity of the proposed regulations and 
how they may be made easier to under
stand. All comments will be available for 
public inspection and copying. 

A public hearing has been scheduled for 
August 4, 2008, beginning at 10 a.m. in 
the Auditorium, Internal Revenue Service, 
1111 Constitution Avenue, NW, Washing
ton, DC. Due to building security proce
dures, visitors must enter at the Consti
tution Avenue entrance. In addition, all 
visitors must present photo identification 
to enter the building. Because of access 
restrictions, visitors will not be admitted 
beyond the immediate entrance area more 
than 30 minutes before the hearing starts. 
For information about having your name 
placed on the building access list to attend 
the hearing, see the FOR FURTHER IN
FORMATION CONTACT section of this 
preamble. 

The rules of 26 CFR 601.601 (a)(3) ap
ply to the hearing. Persons who wish to 

present oral comments at the hearing must 
submit written or electronic comments by 
July 15,2008, and an outline of topics to be 
discussed and the amount of time to be de
voted to each topic (a signed original and 
eight (8) copies) by July 15,2008. A pe
riod of 10 minutes will be allotted to each 
person for making comments. An agenda 
showing the scheduling of the speakers 
will be prepared after the deadline for re
ceiving outlines has passed. Copies of the 
agenda will be available free of charge at 
the hearing. 

Drafting Information 

The principal authors of these rea-
10 

ulations are Lauson C. Green and 
Linda S. F. Marshall, Office of Division 
Counsell Associate Chief Counsel (Tax 
Exempt and Government Entities). 
However, other personnel from the IRS 
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and the Treasury Department participated 
in the development of these regulations. 

* * * * * 

Proposed Amendments to the 

Regulations 

Accordingly, 26 CFR part 1 is proposed 

to be amended as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.430(a)-1 is added to 

read as follows: 

§I.430(a)-I Determination o.fminimum 
required contribution. 

(a) In general-(l) Overview. This 
section sets forth rules for determining a 
plan's minimum required contribution for 
a plan year under section 430(a). Sec
tion 430 and this section apply to single 
employer defined benefit plans (includ
ing multiple employer plans as defined in 
section 413(c» that are subject to section 
412 but do not apply to multiemployer 
plans (as defined in section 414(f). Para
graph (b) of this section defines a plan's 
minimum required contribution for a 
plan year. Paragraph (e) of this section 
provides rules for determining shortfall 
amortization installments. Paragraph (d) 
of this section provides rules for deter
mining waiver amortization installments. 
Paragraph (e) of this section provides for 
early deemed amortization of shortfall and 
waiver amortization bases for fully funded 
plans. Paragraph (f) of this section pro
vides definitions that apply for purposes 
of this section. Paragraph (g) of this sec
tion provides examples that illustrate the 
application of this section. Paragraph (h) 
of this section provides effective/applica
bility dates and transition rules. 

(2) Special rules for multiple employer 
plans. In the case of a multiple employer 
plan to which section 413(c)(4 )(A) applies, 
the rules of section 430 and this section 
are applied separately for each employer 
under the plan, as if each employer main
tained a separate plan. Thus, the min
imum required contribution is computed 
separately for each employer under such 
a multiple employer plan. In the case of 

a multiple employer plan to which sec
tion 413(c)(4)(A) does not apply (lbat is, 
a plan described in section 413(c)(4)(B) 

that has not made the election for section 
413(c)( 4 )(A) to apply), the rules of section 

430 and this section are applied as if all 
participants in the plan were employed by 
a single employer. 

(b) Definition of minimum requirtd 
contribution-( I) In general. In Ibe case 
of a defined benefit plan that is not a 
multiemployer plan (within the meaning 
of section 414(f), except as offset under 
section 430(0 and § 1.430(f)-1, the mini. 
mum required contribution for a plan year 
is determined as the applicable amount 
determined under paragraph (b )(2) of this 
section or paragraph (b)(3) of this section 
reduced by the amount of any fundin~ 
waiver under section 412(c) that is granted 
for the plan year. See paragraph (b)(4) 
of this section for special rules for a plan 
maintained by a commercial passenger 
airline (or other eligible employer) for 
which an election under section 402 of the 
Pension Protection Act of 2006, Public 
Law 109-280 (120 Stat. 780) (PPA '06), 

has been made, and see section 430(j) 
and § 1.430(j)-1 for rules regarding the 
required interest adjustment for a contri
bution that is paid on a date other than the 
valuation date for the plan year. 

(2) Plan assets less than funding tar· 
get-til General rule. For any plan year 
in which the value of plan assets of the 
plan (as reduced to reflect the subtraction 
of certain funding balances as provided un
der §1.430(f)-I(c), but not below zero) is 
less than the funding target of the plan for 
the plan year, the minimum required con
tribution for that plan year is equal to the 
sum of-

(A) The target normal cost of the plan 
for the plan year; 

(B) The total (not less than zero) of the 
shortfall amortization installments deter
mined with respect to the shortfall amor
tization bases for the plan year and each of 
the 6 preceding plan years as described in 
paragraph (c) of this section; and 

(C) The total of the waiver amortization 
installments determined with respect to the 
waiver amortization bases for each ofthe5 
preceding plan years as described in para
graph (d) of this section. 

(ii) Special rule for short plan 
years-(A) Proration of amortization in· 
stallments. In determining the minimUJII 



required contribution in the case of a plan 
year that is shorter than 12 months (and 
is not a 52-week plan year of a plan that 
uses a 52-53 week plan year), the short
fall amortization installments and waiver 
amortization installments that are taken 
into account under paragraphs (b)(2)(i)(B) 
and (C) of this section are determined by 
multiplying the amount of those install
ments that would be taken into account 
for a 12-month plan year by a fraction, 
the numerator of which is the duration of 
the short plan year and the denominator of 
which is 1 year. 

(B) Effect on subsequent years. In plan 
years after the short plan year, installments 
with respect to a shortfall amortization 
base (or waiver amortization base) con
tinue to be taken into account under para
graphs (b)(2)(i)(B) and (C) of this section 
until the total amount of those installments, 
as originally determined to be paid over 
7 years (or 5 years in the case of waiver 
amortization installments), has been taken 
into account. Thus, for example, in the 
case of a plan that has a short plan year, an 
additional partial installment will be taken 
into account under paragraphs (b)(2)(i)(B) 
and (C) of this section during the plan year 
after the end of the original amortization 
period in an amount determined so that the 
total of the amortization installments (in
cluding the prorated installment payable 
for the short plan year and the additional 
partial installment) is equal to the total 
amount of the amortization installments 
as originally determined. Similarly, in the 
case of a plan that has a short plan year, 
the total number of plan years required 
to take into account the full amount of 
installments will exceed 7 plan years (or 
5 plan years in the case of waiver amor
tization installments), and, accordingly, 
the number of preceding plan years taken 
into account in paragraphs (b )(2)(i)(B) 
and (C) of this section is correspondingly 
increased so that the total amount of the 
amortization installments as originally de
termined is taken into account. In addition, 
for plan years beginning after the close of 
the short plan year, the shortfall amortiza
tion installments and waiver amortization 
installments that are taken into account 
under paragraphs (b)(2)(i)(B) and (C) of 
this section are assumed to be paid on 
the valuation date for the new plan year 
(rather than on the valuation date for the 
short plan year and preceding plan years). 

(3) Plan assets equal or exceed fund
ing target. For any plan year in which the 
value of plan assets (as reduced to reflect 
the subtraction of certain funding balances 
as provided under §1.430(f)-I(c), but not 
below zero) equals or exceeds the funding 
target of the plan for the plan year, the min
imum required contribution for that plan 
year is equal to the target normal cost of 
the plan for the plan year reduced (but not 
below zero) by that excess. 

(4) Special rules for commercial pas
senger airlines-(i) In general. This para
graph (b)( 4) provides special rules for a 
plan maintained by a commercial passen
ger airline (or an employer whose principal 
business is providing catering services to 
a commercial passenger airline) for which 
an election under section 402 of PPA '06 
has been made. 

(ii) Frozen plans-(A) Determinations 
during 17-year amortization period. If an 
election described in section 402(a)(1) of 
PPA '06 applies for the plan year with re
spect to an eligible plan described in sec
tion 402(c)(1) of PPA '06, then the plan's 
minimum required contribution for pur
poses of section 430 of the Code for the 
plan year is equal to the amount neces
sary to amortize (at an interest rate of 8.85 
percent) the unfunded liability of the plan 
in equal installments over the remaining 
amortization period. For this purpose, the 
unfunded liability means the excess of the 
accrued liability under the plan determined 
using the unit credit funding method and 
an interest rate of 8.85 percent over the fair 
market value of assets, and the remaining 
amortization period is the 17-plan-year pe
riod beginning with the first plan year for 
which the election was made, reduced by 1 
year for each plan year after the first plan 
year for which the election was made. In 
addition, the section 430(f)(3) election to 
apply funding balances against the mini
mum required contribution does not apply 
to a plan to which the election described 
in section 402(a)(1) ofPPA '06 applies for 
the plan year. 

(B) Determinations following 17-year 
amortization period. If an election de
scribed in section 402(a)(1) ofPPA '06 ap
plied to the plan for any preceding plan 
year but does not apply for the current plan 
year, then the plan's minimum required 
contribution for purposes of section 430 of 
the Code for the plan year is determined 
without regard to that election. For the first 

plan year for which that election no longer 
applies to the plan, any prefunding balance 
or funding standard carryover balance is 
reduced to zero. 

(iii) Other plans of commercial pas
senger airlines. If an election described 
in section 402(a)(2) of PPA '06 has been 
made for an eligible plan described in sec
tion 402(c)(l) of PPA '06, then the min
imum required contribution for purposes 
of section 430 is determined under gener
ally applicable rules, except that the short
fall amortization base for the first plan 
year for which section 430 applies to the 
plan is amortized over 10 years (rather 
than over 7 years as provided in para
graph (c)(1) of this section) in accordance 
with §1.430(h)(2)-1(e) and (f) using the 
interest rates that apply for the first plan 
year for which section 430 applies to the 
plan. In such a case, the shortfall amortiza
tion installments with respect to the short
fall amortization base for that plan year 
will continue to be included in determin
ing the minimum required contribution for 
10 years rather than 7 years. See also 
§ 1.430(h)(2)-1 (b )(6) for a special rule for 
determining the funding target in the case 
of a plan for which an election under sec
tion 402(a)(2) ofPPA '06 has been made. 

(c) Shortfall amortization install
ments-( 1) In general. For purposes of 
this section, the shortfall amortization 
installments with respect to a shortfall 
amortization base established for a plan 
year are the annual amounts necessary to 
amortize that shortfall amortization base in 
level annual installments over the 7-year 
period beginning with that plan year. See 
§1.430(h)(2)-I(e) and (f) for rules regard
ing interest rates used for determining 
shortfall amortization installments and the 
date within each plan year on which the 
installments are assumed to be paid. The 
shortfall amortization installments are de
termined using the interest rates that apply 
for the plan year for which the shortfall 
amortization base is established and are 
not redetermined in subsequent plan years 
to reflect changes in interest rates under 
section 430(h)(2) for those subsequent 
plan years. 

(2) Shortfall amortization base-(i) 
In general. For purposes of this sec
tion, unless the value of plan assets (as 
reduced to reflect the subtraction of cer
tain funding balances as provided under 
§1.430(f)-I(c)(2), but not below zero) is 
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equal to or greater than the funding target 

of the plan for the plan year, a shortfall 
amortization base is established for the 
plan year equal to-

(A) The funding shortfall of the plan for 
the plan year; minus 

(B) The amount attributable to future 
installments determined under paragraph 
(c)(2)(ii) of this section. 

(ii) Amount attributable to future in

stallments. The amount attributable to fu
ture installments is equal to the sum of the 
present values (detennined in accordance 
with §1.430(h)(2)-l(e) and (f) using the 
interest rates that apply for the current plan 
year) of-

(A) The shortfall amortization install
ments that have been detennined for the 
plan year and any succeeding plan year 
with respect to the shortfall amortization 
bases of the plan for any plan year preced
ing the plan year; and 

(B) The waiver amortization install
ments that have been determined for the 
plan year and any succeeding plan year 
with respect to the waiver amortization 
bases of the plan for any plan year preced
ing the plan year. 

(iii) Transition rule. See paragraph 
(h)(4) of this section for a transition rule 
under which only a portion of the funding 
target is taken into account in determining 
whether a shortfall amortization base is 
established under this paragraph (c)(2). 

(d) Waiver amortization install
ments-(l) In general. For purposes of 
this section, the waiver amortization in
stallments with respect to a waiver amorti
zation base established for a plan year are 
the annual amounts necessary to amortize 
that waiver amortization base in level an
nual installments over the 5-year period 
beginning with the following plan year. 
See §1.430(h)(2)-I(e) and (f) for rules 
regarding interest rates used for deter
mining waiver amortization installments 
and the date within each plan year on 
which the installments are assumed to be 
paid. The waiver amortization install
ments established with respect to a waiver 
amortization base are determined using 
the interest rates that apply for the plan 
year for which the waiver is granted (even 
though the first installment with respect 
to the waiver amortization base is not due 
until the subsequent plan year) and are not 
redetennined in subsequent plan years to 
reflect changes in interest rates under sec-
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tion 430(h)(2) for those subsequent plan 

years. 
(2) Waiver amortization base-(i) In 

Menem!. For purposes of this section, a 
wai ver amortization base is established 
for each plan year for which a waiver of 

the minimum funding standard has been 
granted in accordance with section 412( c). 
The amount of the waiver amortization 
base is equal to the amount of the mini
mum required contribution waived (or the 
waived funding deficiency) for the plan 

year. 
(ii) Transition rule. See paragraph 

(h)(3) of this section for the treatment of 
funding waivers granted for plan years 
beginning before 2008. 

(e) Early deemed amortization upon at
tainment offunding target. In any case in 
which the funding shortfall of a plan for a 

plan year is zero-
(1) The shortfall amortization bases for 

al1 preceding plan years (and all short
fall amortization installments detennined 
with respect to those shortfall amortization 
bases) are reduced to zero; and 

(2) The waiver amortization bases for 
all preceding plan years (and all waiver 
amortization installments detennined with 
respect to such bases) are reduced to zero. 

(f) Definitions-( I) In general. The 
definitions set forth in this paragraph (f) 
apply for purposes of this section. 

(2) Funding shortfall. The tennfunding 
shortfall means the excess (if any) of

(i) The funding target of the plan for a 
plan year; over 

(ii) The value of plan assets for the plan 
year (as reduced to reflect the subtraction 
of the funding standard carryover balance 
and pre funding balance to the extent pro
vided under §1.430(f)-1(c), but not below 
zero). 

(3) Funding target. The tenn fund
ing target means the plan's funding tar
get for a plan year detennined under 
§ 1.430(d)-I(b)(2), §1.430(i)-I(c), or 
§ 1.430(i )-1 (e)(1), whichever applies to 
the plan for the plan year. 

(4) Target normal cost. The tenn tar
get normal cost means the plan's target 
nonnal cost for a plan year determined 
under §1.430(d)-I(b)(I), §1.430(i)-1(d), 
or §1.430(i)-I(e)(2), whichever applies to 
the plan for the plan year. 

(g) Examples. The following examples 
illustrate the rules of this section. Un
less otherwise indicated, these examples 

are based on the following assumptions: 
the plan is subject to section 430 startingiu 
2008; the plan year is the calendar year; the 
valuation date is January 1; and the plan's 

funding standard carryover balance is SO. 
E.wmple I. (i) Plan A has a funding target 1M 

$2.500,000 and assets totaling $I.S00.000 as ofJlJI. 
uary I. 2008. The 2008 actuarial valuation is per. 
fanned using the 24-month average segment ratesap. 
plicable for September 2007 (determined withoutre. 
gard to the transitional rule of section 430(h)(2){G)). 

(ii) A $700.000 shortfall amortization base is es. 
tablished for 200S, which is equal to the $2.500,001 
funding target less $1,800,000 of assets. 

(iii) With respect to this shortfall amonization 
base of $700.000, there is a shortfall amoniza. 
tion installment of $116,852 (which is equal to die 
$700,000 shortfall amortization base amortized over 
7 years) for each year from 2008 through 2014. The 
amount of this shortfall amortization installment ~ 
determined by discounting the first five installmenu 
using the first segment interest rate of 5.26%. and by 
discounting the sixth and seventh installments using 
the second segment rate of 5.82%. 

Example 2. (i) The facts are the same as in Ex· 
ample I. except that the plan was granted a fund· 
ing waiver of $300,000 in 2006, as of December 31, 
2006. The valuation interest rate for the January I. 
2007, actuarial valuation is 8.50% (which exceeds 
150% of the applicable federal mid-term rate). 

(ii) The waiver amortization installment for the 
plan year beginning January I. 2007, is $70.166, 
which is equal to the $300,000 funding waiver base 
amortized over 5 years at the valuation interest rate 
of 8.50%. 

(iii) As of January I, 2008, the present value of 
the remaining waiver amortization installments is 
$260,318, which is determined by discounting the 
remaining four waiver amortization installments of 
$70.166 to January I, 2008. using the first segment 
rate of 5.26%. See paragraph (h)(3) of this section. 

(iv) A $439,682 shortfall amortization baseises· 
tablished for 2008, which is equal to the $2,500,000 
funding target. less $1.800,000 of assets, less 
$260,318 (which is the present value of the remain· 
ing waiver amortization installments). 

(v) With respect to this shortfall amortization 
base of $439,682, there is a shortfall amortization in· 
stallment of $73,397 (which is equal to the $439,682 
shortfall amortization base amortized over 7 years) 
for each year from 2008 through 2014. 

Example 3. (i) The facts are the same as in Exam· 
pie 2. Plan A has a $100,000 target normal cost tor 
the 2008 plan year and was granted a funding waiver 
for 2008 to the largest extent permitted under section 
412(c). 

(ii) The minimum required contribution is 
$243,563 as of January I, 2008. This is equal to the 
$100.000 target nonnal cost, plus the $70,166 waiver 
amortization installment from the 2006 waiver, plus 
the $73,397 January I, 2008, shortfall amortization 
installment. 

(iii) In accordance with section 412(c)(I)(C), tht 
portion of the minimum required contribution attri\). 
utable to the amortization of the 2006 funding waiver 
cannot be waived. Therefore, the maximum amounJ 
of the January I, 2008, minimum required contribu
tion that can be waived is $173,397. 



(iv) In accordance with paragraph (d) of this 
section, a waiver amortization base of $173,397 is es
tablished as of January 1,2008, to be amortized over 
5 years beginning with the 2009 plan year. Although 
the waiver amortization installments for the 2008 
funding waiver are not included in the minimum 
required contribution until 2009, the amount of those 
installments is determined based on the interest rates 
used for the 2008 plan year. 

(v) The waiver amortization installments are cal
culated using the first segment interest rate of 5.26% 
for the first four installments (calculated as of Jan
uary 1,2009, through January 1,2012) and the second 
segment interest rate of 5.82% for the final install
ment payable as of January 1,2013. Accordingly, the 
waiver amortization installments that are payable be
ginning January 1, 2009, are $40,530 each. 

Example 4. (i) The facts are the same as in Exam
ple 3. As of January 1, 2009, Plan A has a funding 
target of $2,750,000 and assets totaling $1,900,000. 
The 2009 actuarial valuation is performed using 
the 24-month average segment rates applicable for 
September 2008 (determined without regard to the 
transitional rule of section 430(h)(2)(G)). For the 
2009 plan year, the first segment rate is equal to 
5.50%, the second segment rate is equal to 6.00%, 
and the third segment rate is equal to 6.50%. 

(ii) As of January I, 2009, the present value of 
the remaining three waiver amortization installments 
with respect to the 2006 waiver is $199,715, which is 
determined using the first segment rate of 5.50%. 

(iii) As of January I, 2009, the present value of 
the remaining five waiver amortization installments 
with respect to the 2008 waiver is $182,594, which is 
determined using the first segment rate of 5.50%. 

(iv) As of January 1,2009, the present value of 
the remaining six shortfall amortization installments 
with respect to the 2008 shortfall amortization base 
is $385,511, which is determined using the first seg
ment rate of 5.50% for the first five installments and 
the second segment rate of6.00% for the sixth install
ment. 

(v) A shortfall amortization base of $82,180 
is established for 2009, which is equal to the 
$2,750,000 funding target, less $1,900,000 of assets, 
less $199,715 (the present value of the remaining 
waiver amortization installments with respect to the 
2006 waiver), less $182,594 (the present value of the 
remaining waiver amortization installments with re
spect to the 2008 waiver), less $385,511 (the present 
value of the remaining installments with respect to 
the 2008 shortfall amortization base). 

(vi) With respect to this shortfall amortization 
base of $82,180, there is a shortfall amortization 
installment of $ 13,795 (which is equal to the $82,180 
shortfall amortization base amortized over 7 years) 
for each year from 2009 through 2015. 

Example 5. (i) The facts are the same as in 
Example 4, except that Plan A has assets totaling 
$2,000,000 as of January 1,2009. Plan A has a target 
normal cost of $110,000 as of January I, 2009. 

Oi) A shortfall amortization base of -$17,820 
is established for 2009, which is equal to the 
$2,750,000 funding target, less $2,000,000 of assets, 
less $199,715 (the present value of the remaining 
installments with respect to the 2006 waiver), less 
$182,594 (the present value of the remaining install
ments with respect to the 2008 waiver), less $385,511 

(the present value of the remaining installments with 
respect to the 2008 shortfall amortization base). 

(iii) The shortfall amortization installment for the 
2009 shortfall amortization base is -$2,991, which 
is equal to the -$17,820 shortfall amortization base 
amortized over 7 years. The first five shortfall amor
tization installments are discounted using the first 
segment rate of 5.50% and the sixth and seventh 
shortfall amortization installments are discounted 
using the second segment rate of 6.00%. 

(iv) The minimum required contribution for the 
2009 plan year is $29 I,I 02. This is equal to the 
target normal cost of $11 0,000 plus the shortfall 
amortization charge of $70,406 (that is, $73,397 
minus $2,991) plus the waiver amortization charge 
of $110,696 (that is, $70,166 plus $40,530). 

Example 6. (i) The facts are the same as in 
Example 5, except that Plan A has assets totaling 
$2,800,000 as of January I, 2009. 

(ii) Because the assets of $2,800,000 exceed the 
funding targetof$2,750,000 as ofJanuary 1,2009, no 
new shortfall amortization hase is established under 
paragraph (c)(2) of this section. 

(iii) Furthermore, under paragraph (e) of this sec
tion, all shortfall amortization bases and waiver amor
tization bases (and all shortfall amortization install
ments and waiver amortization installments associ
ated with those bases) are reduced to zero as of Jan
uary I, 2009. 

(iv) The minimum required contribution for the 
2009 plan year is $60,000, which is equal to the 
$110,000 target normal cost less the excess of the 
assets over the funding target ($2,800,000 minus 
$2,750,000). 

Example 7. (i) The actuarial valuation for Plan 
B as of January 1,2008, based on a 12-month plan 
year, determines a target normal cost of $110,000 
and a shortfall amortization installment for 2008 of 
$185,000. The plan year for Plan B is changed to 
April 1 through March 31, effective April I ,2008, re
sulting in a short plan year beginning January 1,2008, 
and ending March 31, 2008. 

(ii) The target normal cost for the short plan 
year is redetermined in order to reflect the fact that 
there is a short plan year. An actuarial valuation 
shows that the target normal cost is $25,000 for the 
short plan year based on the accruals for that short 
plan year (determined in accordance with 29 CFR 
§2530.204-2(e». 

(iii) In accordance with paragraph (b)(2)(ii)(A) of 
this section, the shortfall amortization base is pro
rated to reflect the three months covered by the short 
plan year. Accordingly, the shortfall amortization in
stallment for the short plan year is $46,250 (that is, 
$185,000 multiplied by 3/12). 

(iv) The total minimum required contribution for 
the short plan year (without offset for any carryover 
balance as of January I, 2008) is $71,250 (that is, 
the sum of the target normal cost of $25,000 plus the 
shortfall amortization installment of $46,250). 

Example 8. (i) The facts are the same as in Exam· 
pie 7. The first segment rate for the plan year begin
ning April 1,2008, is 5.30%, and the second segment 
rate is 5.80%. 

(ii) The present value of the remaining shortfall 
amortization installments with respect to the Jan
uary I, 2008, shortfall amortization base is equal 
to $1,074,937. This is determined by discounting 

the remaining installments (6 full-year installments 
due April I, 2008 through April I, 2013, and a final 
9-month installment due April I, 2014) using the 
first segment rate of 5.30% for the first five install
ments and the second segment rate of 5.80% for the 
remaining installments. 

(h) EffectiVe/applicability dates and 
transition rules-(l) In general, Section 
430 generally applies to plan years be
ginning on or after January 1, 2008. In 
general, this section applies to plan years 
beginning on or after January 1, 2009. 
However, plans are permitted to apply 
this section in determining the minimum 
required contribution for plan years begin
ning in 2008, 

(2) Plans with delayed effective date. 
In the case of a plan for which the effec
tive date of section 430 is delayed in ac
cordance with sections 104 through 106 of 
PPA '06, this section applies to plan years 
beginning on or after the date section 430 
first applies with respect to the plan. 

(3) Treatment of pre-2008 funding 
waivers. In the case of a plan that has 
received a funding waiver under section 
412 for a plan year for which section 430 
was not yet effective with respect to the 
plan, the waiver is treated as giving rise to 
a waiver amortization base and the amorti
zation charges with respect to that funding 
waiver are treated as waiver amortization 
installments as described in paragraph (d) 
of this section. With respect to such a pre
existing funding waiver, the amount of the 
waiver amortization installment is equal 
to the amortization charge with respect to 
that waiver determined using the interest 
rate or rates that applied for the pre-effec
tive plan year. 

(4) Transition rule for determining 
whether shortfall amortization base is 
established-(i) In general. Except as 
provided in paragraphs (h)(4)(iii) and (iv) 
of this section, in the case of plan years be
ginning after 2007 and before 2011, only 
the applicable percentage of the funding 
target is taken into account in determining 
whether a shortfall amortization base is 
established for the plan year under para
graph (c)(2) of this section. 

(ii) Applicable percentage. For pur
poses of paragraph (h)(4 )(i) of this section 
the applicable percentage is determined i~ 
accordance with the following table: 
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Calendar year in which the plan year begins 

2008 

2009 

2010 

(iii) Trallsitioll rl/le not amilahle it' 
flllulingfa!/s /)eIOlI' applicable percentage. 
The transition rule of paragraph (h)( 4)( i) 
of this section does not apply with respect 
to any plan year beginning after 2008 if a 
shortfall amortization base was required 
to be established under paragraph (c)(2) of 
this section for any preceding year. 

(iv) Trallsitioll rule Ilot a\'{lilable for 
Ilell' plalls or deficit reductioll plans. The 
transition rule of paragraph (h)( 4)( i) of this 
section does not apply to a plan-

(A) That was not in effect for a plan year 
beginning in 2007; or 

(B) That was subject to section 412(1) 
for the pre-effective plan year, determined 
after the application of sections 412(1)( 6) 

and (9) (regardless of whether the deficit 
reduction contribution for the pre-effective 
plan year was equal to zero). 

(v) Pre-effective plan year. For pur
poses of this section, the pre-effective plan 
year for a plan is the last plan year begin
ning before section 430 applies to the plan. 
Thus, except for plans with a delayed ef
fective date under paragraph (h)(2) of this 
section, the pre-effective plan year for a 
plan is the last plan year beginning before 
January I. 2008. 

Par. 3. Section 1.430(j)-1 is added to 
read as follows: 

,~/.430(j)-1 Payment ofmillimllin required 
cOllfribu tions. 

(a) III gelleral-( I) OI'e/TieH'. This 
section provides rules related to the pay
ment of minimum required contributions, 
including the payment of quarterly con
tributions. Section 430(j) and this section 
apply to single employer defined benefit 
plans (including multiple employer plans 
as defi ned in section 413( c)) but do not ap
ply to multiemployer plans (as defined in 
section 414(0). Paragraph (bl of this sec
tion describes the general timing require
ment for minimum required contributions. 
Paragraph (c) of this section describes the 
accelerated quarterly contribution sched
uk for plans with a funding shortfall in the 
preceding plan year. Paragraph I tI) of this 
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section provides rules regarding liquidity 
requirements. Paragraph (e) of this section 
provides definitions. Paragraph (0 of this 
section provides examples that illustrate 
the rules of this section. Paragraph (g) of 
this section sets forth effective/applicabil
ity dates and transition rules. 

(2) Special rules for multiple employer 
plans. In the case of a multiple employer 
plan to which section 413(c)( 4 )(A) applies, 
the rules of section 430 and this section 
are applied separately for each employer 
under the plan, as if each employer main
tained a separate plan. Thus, for example, 
required quarterly contributions are deter
mined separately for each employer under 
such a multiple employer plan. In the case 
of a multiple employer plan to which sec
tion 413(c)(4)(A) does not apply (that is, 
a plan described in section 413(c)(4)(B) 
that has not made the election for section 
413(c)(4)(A) to apply), the rules of section 
430 and this section are applied as if all 
participants in the plan were employed by 
a single employer. 

(3) Applicability of section 430(j) 
to plans of commercial passenger air
lines-(i) In general. Except as otherwise 
provided in this section, the rules of sec
tion 430(j) and this section apply to a 
plan for which an election described in 
section 402 of the Pension Protection Act 
of 2006, Public Law 109-280 (120 Stat. 
780) (PPA '06), has heen made in the same 
manner as those rules apply to any other 
plan subject to section 430. 

(ii) Special rules for plans for which 
electioll \\'as made pursuant to section 
402( 0)( 1) of PPA '06. For purposes of 
applying the rules of section 430(j) and 
this section to a plan with respect to which 
the election under section 402(a)( I ) of 
PPA '06 has been made, the effective in
terest rate for the plan is deemed to be 
8.859c during the period for which the 
election applies. In addition, see para
graph (e)(4)(ii) of this section for a special 
determination of the funding shortfall for 
a plan for which the election in section 
402(a)(I) of PPA '06 has been made. 

-Applicable percentage -92 

94 

-96 

(b) General timing requirementformin_ 
imum reqlti red contributions-( I) Earliesl 
date for contributions. A payment of the 
minimum required contribution under sec
tion 430 for a plan year can be made no 
earlier than the first day of the plan year. 

(2) Deadline for contributions. The 
deadline for any payment of any minimum 
required contribution for a plan year is 81/! 

months after the close of the plan year. See 
section 4971 and the regulations thereun
der regarding an excise tax that applies 
with respect to minimum required con
tributions not paid by this deadline. See 
also section 430(k) of the Code and sec· 
tion lOl(d) of the Employee Retirement 
Income Security Act of 1974 (ERISA), 
29 U.S.C. 1021(d), for additional rules 
that apply in the case of a failure to pay 
minimum required contributions by this 
deadline. 

(3) Adjustment for interest. Any pay
ment of the minimum required contribu· 
tion under section 430 for a plan year that 
is made on a date other than the valua
tion date for that plan year is adjusted for 
interest accruing for the period between 
the valuation date and the payment date, 
at the effective interest rate for the plan 
for that plan year determined pursuant to 
§ 1.430(h)(2)-I(f)(1). The direction of the 
adjustment depends on whether the contri
bution is paid before or after the valuation 
date for the plan year. If the contribution 
is paid after the valuation date for the plan 
year, the contribution is discounted to the 
valuation date using the plan's effective in
terest rate. By contrast, if the contribu
tion is paid before the valuation date for 
the plan year (which could only occur in 
the case of a small plan described in sec
tion 430(g)(2)(B)), the contribution is in
creased for interest using the plan's effec
ti ve interest rate. 

(c) Accelerated quarterly conlribution 
schedule for underfunded plans-(1) In 
general-(i) Plan subject to quarterly 
contribution requirement. In any case in 
which the plan has a funding shortfall 
for the preceding plan year, the employer 



maintaining the plan shall make the re
quired installments described in paragraph 
(c)(3) of this section by the due dates de
scribed in paragraph (c)(4) of this section. 

(ii) Satisfaction of installments through 
use of funding balances. In the case of a 
plan that is subject to the quarterly contri
bution requirement under this paragraph 
(c), if the plan sponsor makes an elec
tion to use the plan's prefunding balance 
or funding standard carryover balance 
under section 430(f), then the plan spon
sor is treated as satisfying the obligation 
to make a required installment under 
paragraph (c)(1)(i) of this section on the 
date of the election to the extent of the 
amount elected, as adjusted with interest. 
This interest adjustment is made at the 
plan's effective interest rate under section 
430(h)(2)(A) for the plan year from the 
valuation date through the due date of the 
installment. 

(iii) Consequences of failure 10 make 
quarterly contribution-(A) Interest ad
justment. If the full amount of a required 
installment is not paid by the due date for 
that installment, then an increased rate of 
interest applies in adjusting the payment to 
the valuation date. This increased rate of 
interest is equal to the rate otherwise used 
under paragraph (b) of this section plus 
S percentage points, and applies with re
spect to the underpayment of the required 
installment (determined pursuant to para
graph (c)(2) of this section) for the period 

Installment 

First quarter's installment 

Second quarter's installment 

Third quarter's installment 

Fourth quarter's installment 

(5) Special rules for short plan 
years-(i) In general. In the case of a short 
plan year, the rules of this paragraph (c) 
are modified as provided in this paragraph 
(c)(S). 

(ii) Current plan year is short plan 
year-CAl Amount of required annual pay
ment. In determining the required annual 
payment pursuant to paragraph (c)(3)(ii) 
of this section for a short plan year, the 
amount otherwise determined under para
graph (c)(3)(ii)(B) (based on the prior 
year's minimum required contribution) is 

of time that begins on the due date for the 
required installment and that ends on the 
date on which payment is made. 

(B) Application to required installments 
due before the valuation date. The mod
ified interest rate described in paragraph 
(c)(1 )(iii)(A) of this section only applies to 
a required installment that is due on or af
ter the valuation date for the plan year. See 
paragraph (c)(6) of this section for rules 
that apply to required installments that are 
due before the valuation date for the plan 
year. 

(C) Additional consequences. See sec
tion 430(k) of the Code and section 101 (d) 
of ERISA for examples of additional con
sequences offailure to make quarterly con
tributions. 

(2) Determination of underpay
ment-(i) Underpayment for a quarter. 
For purposes of this section, the amount 
of the underpayment with respect to a re
quired installment for a quarter is equal to 
the excess of-

(A) The required installment; over 
(B) The amount (if any) of the install

ment contributed to or under the plan on 
or before the due date for the installment. 

(ii) Order of crediting contributions. 
For purposes of this section, contributions 
are first credited against the earliest unpaid 
required installments. 

(3) Amount of required installment-(i) 
In general. For purposes of this section, 
the amount of any required installment is 

Due date 

equal to 25% of the required annual pay
ment described in paragraph (c)(3 )(ii) of 
this section. 

(ii) Required annual payment. The 
required annual payment is equal to the 
lesser of-

(A) 90% of the minimum required con
tribution under section 430 for the plan 
year; or 

(B) 100% of the minimum required 
contribution under section 430 (deter
mined without regard to any funding 
waiver under section 412) for the preced
ing plan year. 

(iii) Treatment of funding balances. For 
purposes of paragraph (c )(3)(ii) of this sec
tion, the minimum required contribution 
for a plan year is determined without re
gard to the use of the prefunding balance or 
funding standard carryover balance in the 
current year or any prior year. However, 
see paragraph (c)(l )(ii) of this section re
garding a plan sponsor's election to use the 
plan's prefunding balance or funding stan
dard carryover balance in the current year 
for the payment of quarterly installments. 

(4) Due dates for installments. For pur
poses of this section, there is a required in
stallment for each quarter of the plan year. 
The due dates for the four required quar
terly installments with respect to a full plan 
year are set forth in the following table: 

IS th day of 4th plan month 

15th day of 7th plan month 

15th day of 10th plan month 

ISth day after the close of the plan year 

multiplied by a fraction, the numerator of 
which is the duration of the short plan year 
and the denominator of which is 1 year. 

(B) Number and due dates of install
ments. If the plan has a short plan year, 
then an installment is due IS days after the 
close of that short plan year. In addition, 
an installment is required for each due date 
determined under paragraph (c)(4) of this 
section that falls within the short plan year. 
Thus, for example, if the short plan year 
ends before the ISth day of the 4th plan 
month of the plan year, there will be only 

one installment for that short plan year, and 
that installment will be due on the 15th day 
after the close of the short plan year. 

(C) Amount of installments. The 
amount of each installment required to be 
paid for the short plan year is equal to the 
required annual payment determined pur
suant to paragraph (c )(3)(ii) of this section 
(as modified by paragraph (c)(5)(ii)(A) 
of this section) divided by the number of 
installments determined pursuant to para
graph (c)(5)(ii)(B) of this section. 
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(iii) Prior plan year is short plan year. 

If the prior plan year is a short plan year, 

then the rule of paragraph (c)(3)(ii)(B) re

garding the use of lOO% of the prior year's 
minimum required contribution in deter

mining the required annual payment does 

not apply. Accordingly. in such a case, the 
required annual payment is equal to 90% 

of the minimum required contribution un
der section 430 for the current plan year. 

(6) Special rulefor plans with valuation 

dates after the first day of The plan year. 
[Reserved] 

(d) Liquidity requirement in connection 
with quarterly contributions-( I) In gen

eral-(i) Requirement to make additional 
quarterly corztributions. Except as pro
vided in paragraphs (d)(l )(ii) and (iii) of 
this section, jf a plan is subject to the re
quirement to make quarterly contributions 
under paragraph (c) of this section, then 
the plan is treated as failing to pay the 
full amount of a required installment for a 
quarter to the extent that the value of the 
liquid assets contributed after the close of 
that quarter and on or before the due date 
for the installment is less than the liquidity 
shortfall for that quarter. 

(ii) Limitation on increase. The amount 
by which any required installment is in
creased by reason of paragraph (d)( I )(i) of 
this section cannot exceed the amount that, 
when added to prior required installments 
for the plan year, would increase the fund
ing target attainment percentage of the plan 
for the plan year (taking into account the 
expected increase in the funding target due 
to benefits accruing or earned during the 
plan year) to 100%. 

(iii) Small plan exception. The liquidity 
requirement of this paragraph (d) does not 
apply to a small plan that is described in 
§ 1.430(g)-1 (b )(2). 

(2) Period of underpayment-(i) Gen
eral rule. For purposes of applying the 
additional 5 percentage point interest ad
justment pursuant to paragraph (c)(1 )(iii) 
of this section, the liquidity increment with 
respect to a quarter as described in para
graph (d)(2)(ii) of this section continues to 
be treated as unpaid until the close of the 
quarter in which the due date for that in
stallment occurs without regard to when 
that portion is paid. However, for purposes 
of adjusting the contribution to the valua
tion date at the effective interest rate under 
paragraph (b)(3) of this section. the adjust-

936 2008-1 C.B. 

ment is made from the contribution date 
(rather than the close of the quarter). 

(ii) Liquidity increment. For purposes 

of this paragraph (d), the liquidity incre
ment with respect to a quarter is the portion 

of the required installment for that quarter 
that is treated as not paid solely by reason 
of paragraph (d)(l )(i) of this section. 

(iii) Ordering rule. If the employer 
makes a contribution for a quarter that, af
ter application of paragraph (c)(2)(ii) of 
this section, is less than the total amount 
needed to satisfy the requirements of para
graph (c) of this section as increased by 
this paragraph (d) for a quarter, then the 
contribution is first attributed toward sat
isfying the requirements of paragraph (c) 
of this section (without regard to this para
graph (d» and then to the liquidity incre
ment. 

(3) Consequences of failure to pay liq
uidity shortfall. See section 4971(f) for an 
excise tax on the failure to pay a liquid
ity shortfall. See also section 206(e) of 
ERISA. 

(e) Definitions-(l) In general. The 
definitions set forth in this paragraph (e) 
apply for purposes of this section. 

(2) Adjusted disbursements. The term 
adjusted disbursements means disburse
ments from the plan reduced by the prod
uct of-

(i) The plan's funding target attain
ment percentage determined under section 
430(d)(2) for the plan year; and 

(ii) The sum of the purchases of annu
ities and payments of single sums. 

(3) Disbursements from the plan. The 
term disbursements from the plan means 
all disbursements from the trust, including 
purchases of annuities, payments of single 
sums and other benefits, and administra
tive expenses. 

(4) Funding shortfall-(i) In general. 
The term funding shortfall means the ex
cess (if any) of-

(A) The funding target of the plan for a 
plan year; over 

(B) The value of plan assets for the plan 
year (as reduced to reflect the subtraction 
of certain funding balances as provided un
der § 1.430(f)-1 (c), but not below zero). 

(ii) Special rttlefor plans of commercial 
passenger airlines. In the case of a plan 
year for which an election described in sec
tion 402(a)(l) of PPA '06 is in effect, the 
term funding shortfall means the unfunded 

liability for that plan year determined un
der §1.430(a)-I(b)(4)(ii). 

(iii) Special rule for first effective plan 

year. See paragraph (g)(5)(ii) of this sec. 
tion for a calculation of the funding shon. 
fall for the plan's pre-effective plan year. 

(iv) Special rule for plan spinoffs 0IId 
mergers. [Reserved] 

(5) Liquid assets-(i) In general. The 
term liquid assets means cash, marketable 
securities, and other assets described in 
this paragraph (e)(5)(i). For this purpose, 
marketable securities include financial in. 
struments such as stocks and other equity 
interests, evidences of indebtedness (in. 
cluding certificates of deposit), options, 
futures contracts, and other derivatives, for 
which there is a liquid financial market, 
and other interests in entities (such as pan· 
nerships, trusts. or regulated investment 
companies) for which there is a liquid fi· 
nancial market. For purposes of the pre
ceding sentence, a liquid financial mar
ket is an established financial market de· 
scribed in §1.l092(d)-I(b) (other than an 
interbank market or an interdealer mar· 
ket described in § l.1092(d)-I(b)(l)(v) and 
(vi), respectively). Any security that is 
issued or guaranteed by the government 
of the United States or an agency or in· 
strumentality thereof for which there is an 
established financial market described in 
§ l.l 092( d)-l (b) is a marketable security. 
Finally, any financial instrument or other 
interest in an entity that, under its terms, 
contains a right by which the instrument 
or other interest may immediately be reo 
deemed, exchanged, or converted into cash 
or a marketable security, is a marketable 
security, provided there are no restrictions 
on the exercise of that right. 

(ii) Insurance and annuity contracts. 
Other assets that are treated as liquid assets 
of a plan are insurance, annuity, or other 
contracts issued by an insurance company 
that is licensed to do business under the 
laws of any State, but only if the insurance, 
annuity, or other contract-

(A) Would be treated as a marketable 
security under paragraph (e)(5)(i) of this 
section if it were a financial instrument; 

(B) Provides for substantially equal 
monthly disbursements to the extent pro
vided in paragraph (e)(5)(iii) of this sec
tion; or 

(C) Is benefit responsive within the 
meanIng of paragraph (e)(5)(iv) of this 
section. 



(iii) Insurance and annuity contracts 
providing for substantially equal periodic 
payments. If the contract provides for 
substantially equal monthly disbursements 
(for example, an annuity contract in pay 
status), the only portion of the contract that 
may be treated as liquid assets for a quar
ter is the amount equal to 36 times the 
monthly disbursement (in the month con
taining the last day of the quarter) which is 
available under the terms of the contract, 
provided there are no restrictions (within 
the meaning of paragraph (e)(5)(v) of this 
section) on the disbursements. 

(iv) Benefit responsive insurance and 
annuity contracts. A contract is consid
ered benefit responsive if, under applicable 
law and contractual provisions, the plan 
has the right to receive disbursements from 
the contract in order to pay plan benefits 
for any participant in the plan, without 
restrictions (within the meaning of para
graph (e)(5)(v) of this section). 

(v) Restrictions. For purposes of para
graphs (e)(5)(iii) and (iv) of this section, 
a restriction on a redemption, exchange 
or conversion right, or a restriction on a 
disbursement, may result not only from 
applicable law or contractual provisions, 
but also from rehabilitation, conservator
ship, receivership, insolvency, bankruptcy 
or similar proceedings. 

(6) Liquidity shortfall-Ci) In general. 
The term liquidity shortfall means, with 
respect to any required installment, an 
amount equal to the excess (as of the last 
day of the quarter for which that install
ment is made) of-

(A) The base amount with respect to the 
quarter, over 

(B) The value (as of the last day of the 
quarter) of the plan's liquid assets. 

(ii) Base amount-(A) In general. For 
purposes of this paragraph (e)(6)(ii), the 
term base amount means, with respect to 
any quarter, an amount equal to 3 times the 
sum of the adjusted disbursements from 
the plan for the 12 months ending on the 
last day of such quarter. 

(B) Special rule. If the generally appli
cable base amount for a quarter determined 
under paragraph (e)(6)(ii)(A) of this sec
tion exceeds an amount eq ual to 2 times the 
Sum of the adjusted disbursements from 
the plan for the 36 months ending on the 
last day of the quarter and the enrolled 
actuary for the plan certifies to the satis
faction of the Commissioner that such ex-

cess is the result of nonrecurring circum
stances, the base amount with respect to 
that quarter is determined without regard 
to amounts related to those nonrecurring 
circumstances. 

(7) Plan month-(i) Plan year begins 
on the first day of a calendar month. For 
a plan year that begins with the first day 
of a calendar month, the term plan month 
means any calendar month that begins dur
ing the plan year. 

(ii) Plan year begins on a date other 
than the first day of a calendar month. For 
a plan year that begins on a date other than 
the first day of a calendar month, the first 
day of each plan month is the day of the 
calendar month that corresponds to the day 
of the calendar month that is the first day of 
the plan year. Thus, for example, if the first 
day of a plan year is January IS, then a plan 
month starts on the 15th of each calendar 
month. However, if a calendar month does 
not contain a day that corresponds to the 
day of the calendar month which is the 
first day of the plan year (for example, if 
a calendar month has only 30 days and 
the first day of the plan year is the 31 st 

day of a calendar month), then the first 
day of the plan month that begins during 
that calendar month is the last day of that 
calendar month. 

(8) Quarter. The term quarter means, 
with respect to any required installment, 
the 3-plan-month period preceding the 
plan month in which the due date for that 
installment occurs. 

(9) Short plan year. The term short plan 
year means a plan year that is shorter than 
12 months (and is not a 52-week plan year 
of a plan that uses a 52-53 week plan year). 

(f) Examples. The following examples 
illustrate the rules of this section. 

Example 1. (i) Plan A has a calendar year plan 
ycar and a January I valuation date. Plan A has 
a funding standard carryover balance of $15,000 
as of January I, 2008, and the plan's funding ratio 
for 2007 (determined using the transition rule in 
§ 1.430(f)-1 (h)(5» was over 80%. The minimum 
required contribution for Plan A (prior to any offset 
for the carryover balance) is $100,000 for 2008 and 
is $125.000 for 2009. The effective interest rate for 
the 2009 plan year is 5.90%. Plan A is subject to the 
quarterly contribution requirements for 2009. 

(ii) The required annual payment for 2009 is equal 
to the lesser of (a) 100% of the 2008 minimum re
quired contribution ($100,000) or (b) 90% of the 2009 
minimum required contribution (90% of $125,000, or 
$112,500). Therefore, each required quarterly install
ment for 2009 is 25% of $100,000, or $25,000. 

(iii) Installments of $25,000 each are due by April 
15,2009, july 15,2009, October 15. 2009, and Jan-

uary 15, 20 I O. The final contribution for the 2009 
plan year is due by September IS. 20 I O. The amount 
of this contribution is equal to $125.000. less the con
tributions made prior to that date, with all contribu
tions adjusted to the valuation date using the effective 
interest rate for the 2009 plan year. If the plan spon
sor makes each required quarterly installment on the 
date due. the remaining amount due is determined as 
follows: 

(A) The contribution paid April 15. 2009. is 
adjusted by discounting the contribution amount for 
3'/z months at the effective interest rate ($25,000.;. 
1.0590<3·5112) = $24,585). 

(B) The contribution paid July 15,2009, is dis
counted for 6'12 months at the effective interest rate 
($25,000.;. 1.0590 (6.51l2) = $24,236). 

(e) The contribution paid October IS. 2009. is 
discounted for 9'12 months at the effective interest 
rate ($25,000 .;. 1.0590(95/t2) = $23,891). 

(D) The contribution paid January 15. 2010, is 
discounted for 12112 months at the effective interest 
rate ($25.000 .;. 1.0590(12.5112) = $23,551). 

(E) The sum of the above contributions for the 
2009 plan year paid through January 15, 2010, ad
justed for interest to the valuation date, is $96,263. 
The remaining amount due for the 2009 plan year is 
$125,000 minus $96,263, or $28,737, as of January 
1.2009. 

(iv) If the final contribution is made on Septem
ber IS, 2010, the remaining amount due must be 
increased for interest at the plan's effective inter
est rate for the 20'12 months between January I, 
2009, and September 15, 2010 (so that when it is 
discounted with interest for those 20'h months the 
resulting amount will equal $28,737). Therefore, 
the remaining contribution made on September 15, 
20 I 0, is $28,737 x 1.0590(20.5112) '" $31,694. 

Example 2. (i) The facts are the same as in Ex
ample 1, except that the plan sponsor elects to use 
the $15,000 carryover balance as of January I, 2008, 
to offset the minimum required contribution for the 
2008 plan year. The plan sponsor makes a contribu
tion on January I. 2008, of $85.000, which satisfies 
the minimum contribution requirement for 2008. 

(ii) The required quarterly installment for 2009 
is unaffected by the plan sponsor's election to off
set the minimum required contribution by the carry
over balance for 2008. Therefore, the required an
nual payment is $100,000 (determined as the lesser 
of (a) 100% of $100,000 or (b) 90% of $125,000) 
and the amount of each required quarterly installment 
for 2009 is 25% of the required annual payment, or 
$25,000. 

Example 3. (i) The facts are the same as in Ex
ample 1. Plan A's funding standard carryover bal
ance has increased to $17,000 as of January 1,2009, 
based on the actual rate of return of plan assets for the 
2008 plan year. Plan A's funding ratio for 2008 (de
termined under § 1.430(f)-l(d)(3» is over 80%. On 
April 13. 2009, the plan sponsor elects to use the en
tire amount of the carryover balance to offset the min
imum required contribution for 2009. 

(ii) The plan sponsor's election to use the car
ryover balance to offset the minimum required 
contribution is treated as satisfying the requirement 
to make a required installment to the extent of the 
amount elected, adjusted with interest. This adjust
ment is made at the plan's effective interest rate 
for the 2009 plan year, and applies for the period 
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between lanuary 1,2009, and April 15,2009. There
fore, the $17,()(){) carryover balance as of January I. 
2009, offsets $17,000, 1.059(1)5!lcl or $17.287 of 

the $25,000 quarterly contribution installment due 
April 15. 2009, and the remaining contribution due 
on April 15, 2009, is $25.000 mInUS $17,287. or 
$7,713, 

(iii) The interest adjustments in paragraph (ii) of 
this Example 3 are based on the effective intcre,t rate 
even if that rate is not determined by the time that the 
quarterly contribution is due. If the plan's effective 
interest rate for the plan year has not been determmed 
at the time that the quarterly contribution is due. the 
actual amount of the required Installment satisfied by 
the use of the carryover balance is determined afler 
the effective interest rate is determined. If the extent 
to which the carryover balance satisfies the IOstall
ment requirement is overestimated and the result is 
the full amount of the required quarterly installment 
is not paid by the due date. the plan is subject to the 
consequences for late or unpaid quarterly contribu
tions as described in paragraph (c)(l )(iii) of this sec
tion. 

Example 4. Ii) The facts are the same as in Ex

ample 3. The plan sponsor makes a contribution of 
$7.713 (which is equal to the remaining portion of 
the first required quarterly installment) on April 15, 
2009. For the 2009 plan year. the plan sponsor makes 
another contribution of $200.000 on June 30, 2009. 
No further contributions are made for the 2009 plan 
year. 

(ii) The contributions made for the 2009 plan year 
are adjusted to the valuation date using the plan's ef
fective interest rate for the 2009 plan year. The con
tribution paid April 15. 2009, is discounted for the 
31/2 months between January I. 2009. and the date 
of payment. using tbe effective interest rate of 5.90% 
($7,713/1.0590°·5/12) = $7,585). The contribution 
paid June 30, 2009, is discounted for 6 months us
ing the effective interest rate ($200.000 11.059d6/121 

= $194.349). for a total interest-adjusted contribution 
of $201.934 

(iii) The minimum required contribution for 2009 
(prior to any offset for the carryover balance) is 
$125.000 and. under §1.430(i)-I(b)(I)(ii)(B). this 
amount is used to determine the interest-adjusted 
excess contribution. Accordingly. the interest-ad
Justed excess contribution for 2009 is $201,934 
minus $125,000, or $76.934. increased for interest to 
January I. 20 I 0, using the effective interest rate for 
2009 of 5.90%. Thus. the interest-adjusted excess 
contribution as of January I. 20 I O. is $76,934 mul
tiplied by 1.059. or $X 1.473. All or a portion of this 
amount may be credited to the prefunding balance at 
the election of the plan sponsor. 

Ewml'le 5. (i) The facts are the same as in Exam
pit' 3. The plan sponsor pays the required quarterly 
installment of57.713 on April 15.2009, and install
ments of $ 25,()()() each on July 15.2009. and October 
15. 2009. However. only $10.000 of the installment 
due on January 15.2010. is paid. No additional con
tributions are made until the final contribution for the 
plan year of $55.000 is paid on September 15.2010. 

(ii) The 2009 Schedule 5B shows that the con
tributions for the plan year exceed the minimum re
quired contribution. This is determined by compar
in)! the minimum required contribution of $108,000 
($125,000 offset bv $17.000 for the amount of car
rymer balance used) and the interest-adjusted con-
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tributions made for the 2009 plan year. developed as 

shown below: 
(A) The contributIOn paid April 15. 2009, is 

adjusted by discounting the contribution amount for 
:W, months at the effective interest rate ($7,713 .;. 
I ,059(1)5I1cI = $7.585). 

(8) The contribution paid july 15, 2009. is dis
counted for 61/2 months at the effective interest rate 
I. $25.000.;. 1.0590 tl> ,II ~I = $24.236). 

(0 The contribution paid Octobcr 15, 2009. is 
discounted for 91/2 months at the effective interest 
rate ($25,000';' 10590(95112) = $23.891). 

(D) The contribution paid January 15, 2010, is 
discounted for 12112 months at the effective interest 
rate (SI 0.000.;. 1.0590112.5I1c) = 59,420), 

(E) Pursuant to paragraph (c)( I )(iii)(A) of this 
section, the adjustment for interest on the $15.000 un
derpayment of the quarterly installment due January 
15.2010, is increased by 5 percentage points for the 
8-month period of underpayment (January 15.2010, 
through September 15,2010). Accordingly, $15,000 
of the contribution paid on September 15, 2010. is 
discounted using a rate of 10.90% for 8 months and 
at the 5.90% effective interest rate for the remaining 
121/2 months between the quarterly contribution due 
date of January 15, 2010, and the valuation date of 
January I, 2009. This portion of the Septemher IS, 
2010, contribution results in an adjusted amount of 
$13.189 as of January 1,2009 ($15,000.;. 1.1 090'8112) 
.;. 1.0590(1251121). 

(F) The remaining $40,000 of the contribution 
paid on September 15,2010, is discounted using the 
effective interest rate of 5,90% for the 20lh-month 
period between the date of payment and the valua
tion date. This portion of the payment is therefore 
adjusted to $36,268 as of the valuation date (that is. 
$40,000.;- 1.05901205112\ 

(G) The sum of the above contributions for the 
2009 plan year paid through January IS, 2010, ad
justed for interest to the valuation date, is $114,589. 
This is greater than the minimum required contribu
tion for the 2009 plan year of $108,000. 

Example 6. (i) The facts are the same as in Ex
ample 5, except that the plan sponsor does not make 
a contribution on Septemher 15, 2010. Another con
tribution is not made until December 15.2010, 

(ii) The 2009 Schedule S8 shows an unpaid min
imum required contribution of $42.868 as of January 
I. 2009. This is equal to the difference between 
the minimum required contribution of $108,000 
($125,000 offset by $17,000 for the amount of carry
oyer balance used) and $65,132 (the interest-adjusted 
contributions made for the 2009 plan year before 
the 8112 month deadline. as illustrated in paragraphs 
(ii)(A) through (ii)(D) of Example 5). 

Example 7. (i) The faeb are the same as in Exam

ple I, except that the plan year is changed to an Au
gust I - July 31 plan year effective August I. 2009. 
This results in a short plan year beginning 1 anuary I, 
2009. and ending July 31.2009. The minimum re
quired contribution for the 7 -month period covered 
by the plan year is calculated as $72,917 in accor
dance with § 1.430(a)-l(b)(2)(ii) 

(ii) As provided in paragraph (c)(5) of tbis sec
tion. a requircd installment is due 15 days after the 
close of the short plan year (August 15, 2009), and 
reqUired installments are also due on the regularly 
scheduled due dates for quarterly installments that oc-

cur within the short plan year (April 15, 2009, IIId 
July 15,2(09). 

(iii) The required installments are determined 
based on the lesser of (a) 90% of the minimum 
required contribution for the short plan year endin8 
July 31. 2009 (90% of $72.917, or $65.625) or (b) 
7/12 of 100% of the 2008 minimum required COIIIri. 

bution ($100,000 x 7112, or $58.333). The requiRd 
installments are thus based on $58,333 since that is 

the smaller amount. 
(iv) The amount of each required installment is 

determined by dividing the amount detennined in 
paragraph (iii) of this Example 7 by the number of 
required installments for the short plan year. Thisell, 
culation results in required installments of SI9.444 
each (that is. $58,333 divided by 3 installments), 

(v) The deadline for the remaining payment is 811l 
months after the end of the short plan year, or Apnl 
15. 2010. If the plan sponsor pays the minimum reo 
quired amount at each installment date, does not elcct 
to offset any amounts by any carryover or prefund. 
ing balance, and makes a final payment on April 15, 
2010. then the remaining payment is $17,429, deter, 
mined as follows: 

(A) The contribution paid April 15, 2009, is 
adjusted by discounting the contribution amount for 
3112 months at the effective interest rate ($19,444 + 
1.0590(35/12) = $19,122). 

(8) The contribution paid July 15, 2009. is dis· 
counted for 6112 months at the effective interest rate 
($19,444 '" 10590 (65112) = $18,850). 

(C) The contribution paid August 15,2009, is dis· 
counted for 71/2 months at the effective interest rate 
($19,444.;- 1.0590(7·5112) = $18,760). 

(D) The sum of the above contributions for the 

2009 plan year paid through August IS, 2009. ad· 
justed for interest to the valuation date, is $56,732. 
The remaining amount paid April 15,2010, for the 
2009 plan year is ($72,917 - $56.732) x 1.059(15.51121 
= $17,429. 

ExamfJle 8. (i) Plan B has an August \0 to August 
9 plan year. Quarterly installments are required for 
the plan year that begins August 10,2009. 

(ii) For the plan year that begins on August 10, 
2009. a plan month begins on the 10th day of each 
calendar month. Accordingly, the due dates for the 
required installments for that plan year are Novem, 
ber 24.2009, February 24, 2010, May 24, 2010, and 
August 24, 20 I O. The deadline for the final contribu· 
tion for tbe plan year is April 24, 20 II. 

Example 9. (i) Plan C has a calendar-year plan 
year and is not a small plan described in section 
430(g)(2)(B). Plan C is subject to the requirement to 

pay quarterly contributions under paragraph (c) of 
this section tor the 2009 plan year. The valuation date 
for Plan C is January I, and Plan C's funding target 
attainment percentage ("FfAP") is 85% as of January 
I. 2009. Before taking the liquidity requirement of 
paragraph (d) of this section into account, quarterly 
contributions are required for the 2009 plan year in 
the amount of $50,000 each. During the 12-month 
period ending March 31. 2009, periodic annuity 
payments of $350,000 and lump sum payments of 
$200,000 were made by Plan C. None of these pay· 
ments were due to nonrecurring circumstances. In 
addition, administrative expenses of $100,000 were 
paid from the plan trust. The market value of P1aD 
C's assets is $1,500,000 as of March 31, 2008, of 
which $1,300.000 is in liquid assets. The amoUDt 



needed to increase the plan's FlAP (including the 
expected increase in the funding target due to bene
fits accruing or earned during the plan year) to 100% 
is $500,000. 

(ii) The amount of the adjusted disbursements 
from Plan C for the 12-munth period ending March 
31, 2009, is calculated as the sum of the annuity 
benefits, lump sum payments, and administrative ex
penses paid during the 12-month period, reduced by 
the product of the lump sum payments and the plan's 
FTAP. This results in adjusted disbursements for the 
period of $480,000 (that is, $350,000 plus $200,000 
plus $100,000, reduced by 85% of $200,000 in lump 
sum payments). 

(iii) The base amount is calculated in accordance 
with paragraph (e)(6)(ii) of this section as three times 
the adjusted disbursements determined in paragraph 
(ii) of this Example 9, or $1,440,000. 

(iv) The liquidity shortfall is the difference be
tween the base amount of $1,440,000 determined in 
paragraph (iii) of this Example 9 and the $1,300,000 
in liquid assets as of March 31, 2008, or $140,000. 
The quarterly contribution due on April IS, 2009, is 
therefore $140,000, since this amount is larger than 
the $50,000 quarterly contribution requirement oth
erwise applicable but less than the $500,000 needed 
to increase the plan's FTAP (including the expected 
increase in the funding target due to benefits accruing 
ur eamed during the plan year) to 100%. The liquid
ity increment is $90,000. 

(v) Note that any contributions made through 
March 31, 2009, are included in Plan C's assets as of 
March 31, 2009, and would therefore not be applied 
toward satisfying the liquidity shortfall contribution 
requirement due April 15, 2009. Similarly, any fund
ing standard carryover balance or prefunding balance 
as of January 1,2009, cannot be applied to offset the 
liquidity shortfall contribution requirement. Only 
contributions made in cash or other liquid assets 
made after March 31, 2009, and by April 15,2009, 
can be used to timely satisfy this requirement. 

Example 10. (i) The facts are the same as in Ex
ample 9. The plan sponsor makes a contribution of 
$30,000 on April 15,2009, and makes an additional 
contribution of $110,000 on April 30, 2009. The ef
fective interest rate for Plan C for the 2009 plan year 
is 5.90%. 

(ii) The cuntribution paid on April 15, 2009, is 
applied first to the portiun uf the quarterly contribu
tion that is required under paragraph (c) of this section 
(that is, the portion not attributable tu the liquidity 
shortfall contribution). This results in an underpay
ment of this portion of the quarterly contribution due 
April 15, 2009, of $20,000 (that is, $50,000 minus 
$30,000). In accordance with paragraph (c)( I )(iii)(A) 
of this section, the interest rate used to adjust this por
tion of the late quarterly contribution is increased by 
5 percentage puints for the II2-month period of un
derpayment. Accurdingly, $20,000 of the April IS, 
2009, cuntribution is adjusted to the January 1,2009, 
valuation date using an interest rate of 10.90% for 
the liz month between the April 15, 2009, due date 
and the April 30, 2009, payment date, and by 5.90% 
for the 3112-month period between January I, 2009, 
and the April 15, 2009, due date. This portion re
sults in an interest-adjusted contribution of $19,584 
as of January I, 2009 ($20,000 -;. 1.1090<05112) -;. 
1.059(3.5112). 

(iii) Under paragraph (d)(2) of this section, the 
interest rate used to adjust the portion of the under
payment attributable to the liquidity shortfall contri
bution is increased by 5 percentage points, and the 
contribution is treated as unpaid until the close of the 
quarter in which the due date occurs. Therefore, even 
though the full amount of the liquidity shortfall was 
paid by April 30, 2009, the increase in the interest rate 
is applied as if the late liquidity shortfall contribution 
was not made until June 30, 2009, 21/2 months after 
the contribution was due. 

(iv) However. in accordance with paragraph 
(d)(2) of this section, each payment is discounted 
for interest based on the date of the actual payment, 
despite the fact that the 5-percentage-point increase 
in the interest rate is calculated as if the payment 
was not made until the end of the quarter. Therefore. 
the portion of the underpayment due to the liquidity 
increment ($140,000 minus the $50,000 quarterly 
contribution requirement otherwise required, or 
$90,000) is adjusted for interest for the 4-month pe
riod between the January 1,2009, valuation date and 
the April 30,2009, date of payment. An interest rate 
of 10.90% is used for 2112 months (corresponding to 
the period between the April 15,2009, due date and 
June 30, 2009, the end of the quarter in which the 
payment was due), and Plan C's effective interest 
rate for the 2009 plan year (5.90%) is used for the 
remaining 11/2 months. Therefore, the portion of the 
April 30, 2009, contribution attributable to the liq
uidity increment is adjusted to $87,452 as of January 
I, 2009 ($90,000 -;. 1.1090<2.5/12) .;. 1.0590< 15112). 

Example 11. (i) The facts are the same as in Ex
ample 10, except that the plan sponsor does not make 
the second contribution of $110,000 until July IS, 
2009. 

(ii) The July IS, 2009, contribution is adjusted 
for interest for a total of 61/2 months for the period 
between January I, 2009, and the payment date of 
July IS, 2009. In accordance with paragraph (d)(2) 
of this section, the 5-percentage-point increase in the 
interest rate used to adjust the portion of the contribu
tion attributable to the unpaid liquidity shortfall con
tribution is applied as if the contribution was made at 
the end of the quarter in which the payment was due. 
Therefore, the interest adjustment for the $90,000 at
tributable to the late liquidity shortfall contribution 
uses an interest rate of 10.90% for the 2112-month pe
riod corresponding to the period between the April 
15,2009, due date and June 30,2009, the end of the 
quarter in which the payment was due, and the effec
tive interest rate of 5.90% for the remaining 4 months. 

(iii) The liquidity shortfall is recalculated as of 
June 30, 2009, and the larger of the resulting amount 
or the $50,000 quarterly contribution otherwise appli
cable is due on July 15,2009. This amount is required 
to be paid in addition to the unpaid liquidity short
fall contribution due April IS, 2009. Note that the 
amount of liquid assets as of June 30, 2009 is smaller 
than it would have been had the April 15,2009, liq
uidity shortfall payment been made. Therefore, the 
fact that the April IS, 2009, liquidity shortfall pay
ment was not made before June 30, 2009, means that 
the plan sponsor is required to contribute more than 
the amount needed to increase the liquid assets to the 
base amount as of June 30, 2009. However, in ac
curdance with paragraph (d)(l )(ii) of this section. the 
total amount of the required installments (including 
those due but not paid) is limited so that it is no larger 

than the amount that would increase the plan's FTAP 
(taking into account the expected increase in the fund
ing target due to benefits accruing or earned during 
the plan year) to 100%. 

Example 12. (i) Plan D. which is a small plan de
scribed in section 430(g)(2)(8), has a calendar year 
plan year and a valuation date of December 31. The 
quarterly required installments for the 2009 plan year 
are $30,000 each and each of the required install
ments is paid on the due date. The effective interest 
rate for Plan D for the 2009 plan year is 5.90%. 

(ii) The total contributions made for the plan year 
and before the valuation date. adjusted with interest to 
the valuation date, equal $92,402. This is developed 
as shown below: 

(A) The contribution paid April 15, 2009, is 
adjusted by increasing the contribution amount for 
811z months at the effective interest rate ($30,000 x 
1.0590<U/12) = $31,243). 

(8) The contribution paid July 15, 2009, is in
creased for 511z months at the effective interest rate 
($30,000 x 1.0590 (5.5/121 = $30,799). 

(C) The contribution paid October 15, 2009, is 
increased for 21/2 months at the effective interest rate 
($30,000 x 1.0590(25112) = $30,360). 

(iii) Pursuant to § 1.430(g)-1 (d)(2), the interest
adjusted value of the contributions for the 2009 plan 
year that are made before the valuation date is sub
tracted from the December 31,2009, plan assets in 
determining the value of plan assets for the Decem
ber 31, 2009 actuarial valuation. 

(g) EffectiVe/applicability dates and 
transition rules-(l) In general. Section 
430 generally applies to plan years be
ginning on or after January 1, 2008. In 
general, this section applies to plan years 
beginning on or after January I, 2009. 
However, plans are pennitted to apply this 
section in applying the rules of section 
430(j) for plan years beginning in 2008. 

(2) Plans with delayed effective date. 
In the case of a plan for which the effec
tive date of section 430 is delayed in ac
cordance with sections 104 through 106 of 
PPA '06, this section applies to plan years 
beginning on or after the first day of the 
first effecti ve plan year. 

(3) First effective plan year. For pur
poses of this section, the first effective plan 
year for a plan is the first plan year for 
which section 430 applies to the plan. 

(4) Pre-effective plan year. For pur
poses of this section, the pre-effective plan 
year for a plan is the last plan year be
fore the first effective plan year. Thus, 
except for plans with a delayed effective 
date under paragraph (g)(2) of this section, 
the pre-effective plan year for a plan is the 
last plan year beginning before January 1, 
2008. 

(5) Special rules relating to first effec
tive plan year-(i) Determination of min
imum required contribution for pre-effec-
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live plan year. In the case of the plan's first 

effective plan year, the minimum required 
contribution for the preceding plan year for 

purposes of paragraph (c)(3)(ii)(B) of this 

section is equal to the minimum required 
contribution under section 412 for the pre
effective plan year (determined without re
ganl to any funding waiver under section 
412), which is determined as of the last 
day of the pre-effecti ve plan year and is de
termined without regard to the use of the 
plan's credit balance. 

(ii) Determination of fundillg shortfall 
for pre-effective plan year. [Reserved] 

PART 54-PENSION EXCISE TAXES 

Par. 4. The authority citation for part 
54 continues to read in part as follows: 

Authority: 26 U.s.c. 7805 * * * 
Par. 5. Section 54.4971(c)-1 is added 

to read as follows: 

§54.4971(c)-1 Taxes on failure to meet 
minimum funding standards; definitions 

(a) In general. This section sets forth 
definitions that apply for purposes of ap
plying the rules of section 4971. 

(b) Accumulated funding deficiency. 
With respect to a multiemployer plan, the 
term accumulated funding deficiency has 
the meaning given to that term by section 
431. A plan's accumulated funding defi
ciency for a plan year takes into account 
all charges and credits to the funding stan
dard account under section 412 for plan 
years before the first plan year for which 
section 431 applies to the plan. 

(c) Unpaid minimum required contri
bution-( I) In general. The term unpaid 
minimum required contribution means, 
with respect to any plan year, any mini
mum required contribution under section 
430 for the plan year that is not paid on or 
before the due date for the plan year under 
section 430(j)( I). 

(2) Accumulated funding deficiency for 
pre-effective plan year. For purposes of 
this section, a plan's accumulated fund
ing deficiency under section 412 for the 
pre-effective plan year is treated as an un
paid minimum required contribution for 
that plan year until correction is made un
derthe rules of paragraph (d)(2) of this sec
tion. 

(d) Correct-( I) Accumulated funding 
deficiency. The term correct means, with 
respect to an accumulated funding defi-
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ciency for a plan year, the contribution, to 
or under the plan, of the amount neces

sary to reduce the accumulated funding de
ticiency as of the end of that plan year to 

zero. To reduce the deticiency to zero, the 
contribution must include interest at the 

plan's valuation interest rate for the period 
between the end of that plan year and the 

date of the contribution. 
(2) Ullpaid minimum required contribu

tion-(i) Interest adjustments-CAl Gen
eral rule. The term correct means, with re
spect to an unpaid minimum required con
tribution for a plan year, the contribution, 
to or under the plan, of an amount that, 
when discounted to the valuation date for 
the plan year for which the unpaid min
imum required contribution is due at the 
appropriate rate of interest, equals or ex
ceeds the unpaid minimum required con
tribution. For this purpose, the appropriate 
rate of interest is the plan's effective inter
est rate for the plan year for which the un
paid minimum required contribution is due 
except to the extent that the payments are 
subject to additional interest as provided 
under section 430(j)(3) or (4). 

(B) Pre-PPA accumulated funding de
ficiency. The term correct means, with 
respect to the accumulated funding defi
ciency under section 412 for the pre-ef
fective plan year that is described in para
graph (c)(2) of this section, the contribu
tion, to or under the plan, of the amount 
of that accumulated funding deficiency in
creased with interest from the end of the 
pre-effective plan year to the date of the 
contribution at the plan's valuation inter
est rate for the pre-effective plan year. 

(ii) Ordering rule. For purposes of sec
tion 4971 and this section, a contribution 
is attributable first to the earliest plan year 
of any unpaid minimum required contribu
tion for which correction has not yet been 
made. 

(3) Corrective action of certain retroac
tive plan amendments. Certain retroactive 
plan amendments that meet the require
ments of section 412(d)(2) may reduce the 
minimum required contribution for a plan 
year, which would reduce the accumulated 
funding deficiency or the amount of the 
unpaid minimum required contribution for 
a plan year. 

(e) Taxable period. The term taxable 
period has the same meaning given that 
term under §54.4971-I(e). 

(f) Examples. The following examples 
illustrate the rules of this section. 

Example I. (i) Plan A. a single employer defined 
benefit plan. has a calendar year plan year and a Jan
uary I valuation date. The sponsor of Plan A has I 
calendar taxable year. Plan A has no funding shonflll 
as of the end of 2008. and Plan A has no unpaid min
imum required contributions for 2008 or any earlier 
plan year. The minimum required contribution for the 
2009 plan year is $250.000. The plan sponsor makes 
one contribution for 2009 on July I. 2009, in the 
amount of $200.000. and the sponsor does not make 
an election to use the prefunding balance or funding 
standard carryover balance to offset the minimum reo 
quired contrihution for 2009. The effective interesl 
rate for Plan A for the 2009 plan year is 5.90%. 

(ii) The interesl-adjusted contribution for 2009 is 
$200.000 divided by 1.0590(6/12). or $194,349. as of 
January 1,2009. The unpaid minimum required con. 
tribution for the 2009 plan year is $250.000 minus 
$ I 94,349. or $55.651. The excise tax due under sec. 
tion 4971 (a) is \0% of the unpaid minimum required 
contribution, or $5,565. 

Example 2. (i) The facts are the same as in Ex· 
ample I. The plan sponsor makes a contribution of 
$175,000 on December 31, 2010. 

(ii) Under the ordering rule in paragraph (d)(2)(ii) 
of this section. the contribution made on December 
31. 2010, is applied first to correct the unpaid min
imum required contribution for 2009. The ponion 
of the contribution paid December 31, 2010, that is 
required to eliminate the unpaid minimum required 
contribution for 2009 (taking into account the 2009 
effective interest rate for the 24 months between 
January 1, 2009, and the payment date of Decem
ber 31,2010), is $55,651 multiplied by 1.059(24112) 
or $62.412. The remaining payment of $112,588 
($175,000 minus $62.412) is applied to the contribu
tion required for the 2010 plan year. 

Example 3. (i) Plan B, a single employer defined 
benefit plan, has a calendar plan year. The sponsor 
of Plan B has a calendar taxable year. Plan B has 
an accumulated funding deficiency of $100,000 as 
of December 3 I. 2007, including additional interest 
due to late quarterly contributions during 2007. The 
valuation interest rate for the 2007 plan year is 7.5%. 

(ii) In accordance with paragraph (c)(2) of this 
section. the accumulated funding deficiency under 
section 412 as of December 31, 2007, is considered 
an unpaid minimum required contribution until it is 
corrected. Pursuant to paragraph (d)(2)(i)(B) of this 
section, the amount needed to correct that accumu· 
lated funding deficiency is $100,000 plus interest al 
the valuation interest rate of 7.5% for the period be· 
tween December 31, 2007, and the date of payment 
of the contribution. 

(iii) The funding shortfall as of January 1,2008, is 
calculated as the difference between the funding tar
get and the value of assets as of that date. The assel5 
are not adjusted by the amount of the accumulated 
funding deficiency: the fact that the contribution was 
not made for the 2007 plan year means that the Jan
uary I. 2008, funding shonfall is larger than it would 
have been otherwise. 

Example 4. (i) The facts are the same as in B· 
ample 3. The minimum required contribution for the 
2008 plan year is $125,000, but the plan sponsor does 
not make any required contributions for 2008. 



(ii) The total unpaid minimum required contri
bution as of December 31, 2008, is the sum of the 
$100,000 accumulated funding deficiency under sec
tion 412 from 2007 and the $125,000 unpaid min
imum required contribution for 2008, or $225,000. 
The section 4971(a) excise tax applies to the aggre
gate unpaid minimum required contributions for all 
plan years that remain unpaid as of the end of2008. In 
this case, there is an unpaid minimum required con
tribution of $100,000 for the 2007 plan year and an 
unpaid minimum required contrihution of $125,000 
for the 2008 plan year. The section 4971 (a) excise 
tax is 10% ofthe aggregate of those unpaid amounts, 
or $22,500. 

Example 5. (i) The facts are the same as in Ex

ample 4, except that the plan sponsor makes a contri
bution of $1 50,000 on December 31, 2008. No addi
tional contributions are paid through September 15, 
2009. Quarterly contributions of $25,000 each are 
due April 15,2008, July 15,2008, October 15, 2008, 
and January 15,2009. Plan B's effective interest rate 
for the 2008 plan year is 5.75%. 

(ii) In accordance with paragraph (c)(2) of this 
section, the accumulated funding deficiency under 
section 412 as of December 3 I, 2007, is treated as 
an unpaid minimum required contribution until it is 
corrected. 

(iii) The December 31, 2008, contribution is first 
applied to the 2007 accumulated funding deficiency 
under section 412 that is treated as an unpaid mini
mum required contribution. Accordingly, the amount 
needed to correct the 2007 unpaid required mini
mum contribution ($100,000 multiplied by 1.075, or 
$107,500) is applied to eliminate this unpaid mini
mum required contribution for the 2007 plan year. 

(iv) The remaining December 31, 2008, contri
bution ($150,000 minus $107,500, or $42,500) is 
then applied to the 2008 minimum required contri
bution. This amount is first allocated to the quarterly 
contribution due April 15, 2008. In accordance with 
§ 1.430(j)-\(c)(l)(iii)(A), the adjustment for interest 
on late quarterly contributions is increased by 5 
percentage points for the period of underpayment. 
Therefore, $25,000 of the remaining December 31, 
2008, contribution is discounted using an interest 
rate of 10.75% for the 81h-month period between 
the payment date of December 31, 2008 and the 
quarterly contribution due date of April IS, 2008, 
and at the 5.75% effective interest rate for the 31/2 
months between April 15, 2008, and January 1, 2008. 
This portion of the December 31, 2008, contribution 
results in an adjusted amount of $22,880 (that is, 
$25,000 ~ 1.1075(85112) .;.- 1.0575(35112») as of Jan-

uary 1,2008. 
(v) The remaining December 31, 2008, contri

bution is then applied to the quarterly contribution 
due July 15, 2008. The balance of the December 31, 
2008, contribution ($150,000 minus $107,500 minus 
$25,000, or $17,500) is paid after the due date for 
the second required quarterly installment. Accord
ingly, the remaining $17,500 contribution is adjusted 
using an interest rate of 10.75% for the 51/z-month 
period between the payment date of December 3 \, 
2008 and the quarterly contribution due date of July 
15, 2008, and at the 5.75% effective interest rate for 
the 61/2 months between July 15,2008, and January 1, 
2008. This portion of the December 31,2008, contri
bution results in an adjusted amount of $16,202 (that 

is, $17,500 .;.-1.1075(5.5112).;. 1.0575(6.5112» as ofJan

uary I, 2008. 
(vi) The remaining unpaid minimum required 

contribution for 2008 is $125,000 minus the inter
est-adjusted amounts of $22,880 and $16,202 applied 
towards the 2008 minimum required contribution as 
determined in paragraphs (iv) and (v) of this Example 

5. This results in an unpaid minimum required con
tribution of $85,918 for 2008. The section 4971(a) 
excise tax is 10% of the unpaid minimum required 
contribution, or $8,592. 

Example 6. (i) Plan C, a single employer de
fined benefit plan, has a calendar year plan year and 
a January I valuation date, and has no funding stan
dard carryover balance or prefunding balance as of 
January I, 2008. Plan C's sponsor has a calendar 
year taxable year. The minimum required contribu
tions for Plan Care $100,000 for the 2008 plan year, 
$110,000 for the 2009 plan year, $125,000 for the 
2010 plan year, and $135,000 for the 2011 plan year. 
No contributions for these plan years are made until 
September 15,2012, at which time the plan sponsor 
contributes $273,000 (which is exactly enough to cor
rect the unpaid minimum required contributions for 
the 2008 and 2009 plan years). 

(ii) The excise tax under section 4971 (a) is 10% 
of the aggregate unpaid minimum required contribu
tions for all plan years remaining unpaid as of the end 
of any plan year ending within the 2008 taxable year. 
Accordingly, the excise tax for the 2008 taxable year 
is $ I 0,000 (that is, 10% of $1 00,000). The excise tax 
for the 2009 taxable year is $21,000 (that is, 10% of 
the sum of $100,000 and $110,000) and the excise tax 
for the 2010 taxable year is $33,500 (that is, 10% of 
the sum of $100,000, $110,000, and $125,000). 

(iii) The contribution made on September 15, 
2012, is applied to correct the unpaid minimum 
required contributions for the 2008 and 2009 plan 
years by the deadline for making contributions for 
the 20 II plan year. Therefore, the excise tax under 
section 4971 (a) for the 20 \1 taxable year is based 
only on the remaining unpaid minimum required 
contributions for the 20 I 0 and 20 II plan years, or 
$26,000 (that is, 10% of the sum of $125,000 and 
$135,000). 

(iv) The plan sponsor may also be required to pay 
an excise tax of 100% under section 4971(b), if the 
unpaid minimum required contributions are not cor
rected by the end of the taxable period. 

(g) EffectiVe/applicability dates and 
transition rules-(1) Statutory effective 
date-(i) In general. In general, the 
amendments made to section 4971 by sec
tion 114 of the Pension Protection Act of 
2006, Public Law 109-280, 120 Stat. 780 
(PPA '06), apply to taxable years begin
ning on or after January 1, 2008, but only 
with respect to plan years that end with or 
within any such taxable year. 

(ii) Plans with delayed PPA '06 effec
tive dates, In the case of a plan for which 
the effective date of section 430 is delayed 
in accordance with sections 104 through 
106 of PPA '06, the amendments made to 
section 4971 by section 114 ofPPA '06 ap
ply to taxable years beginning on or after 

January 1, 2008, but only with respect to 
plan years beginning on or after the date 
section 430 first applies with respect to the 
plan. 

(2) Effective date of regulations. This 
section is effective for taxable years be
ginning on and after the statutory effective 
date described in paragraph (g)( 1) of this 
section, but in no event does this section 
apply to taxable years ending before April 
15,2008. 

(3) Pre-effective plan year. For pur
poses of this section, the pre-effective plan 
year for a plan is the last plan year begin
ning before section 430 applies to the plan. 
Thus, except for plans with a delayed ef
fective date under paragraph (g)(l )(ii) of 
this section, the pre-effective plan year for 
a plan is the last plan year beginning be
fore January 1, 2008. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on April 11,2008, 
10: 10 a.m., and published in the issue of the federal Register 
for April 15, 2008,73 FR. 20203) 

Foundations Status of Certain 
Organizations 

Announcement 2008-40 

The following organizations have failed 
to establish or have been unable to main
tain their status as public charities or as op
erating foundations. Accordingly, grantors 
and contributors may not, after this date, 
rely on previous rulings or designations 
in the Cumulative List of Organizations 
(Publication 78), or on the presumption 
arising from the filing of notices under sec
tion 508(b) of the Code. This listing does 
not indicate that the organizations have lost 
their status as organizations described in 
section 501(c)(3), eligible to receive de
ductible contributions. 

Former Public Charities. The follow
ing organizations (which have been treated 
as organizations that are not private foun
dations described in section 509(a) of the 
Code) are now classified as private foun
dations: 

3 Squares, Inc., Manlius, NY 
A A Jones Community Development 

Corporation, New Orleans, LA 
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Adaptive Summiteers Association. 
Burbank. CA 

Adonai Endowment Fund. Inc .. 
Baltimore. MD 

Africa Aids Foundation. Bronx. NY 
Agape Paradise Ha\'en. Detroit. MI 
Alamo Fountain Center. Inc .• 

Sugar Land. TX 
Always Keep God First Ministry, Inc .. 

Camden. NJ 
Arkansas Automotive School for 

Mechanics. Little Rock, AR 
Austin Advocate Services, Inc .. 

Arlington. TX 
Barberton Health District Fund, 

Akron,OH 
Bartlesville Demolay. Inc .. 

Bartlesville, OK 
Benedictine Military School Endowment 

Fund Series II, Inc., Savannah. GA 
Bernardtown Outreach Group. 

Coatesville. PA 
Best Program. Pomona. CA 
Bossier Colone Senior Care Center, Inc,. 

Bossier City. LA 
Bostons Children First. Inc., 

Dorchester, MA 
Boys to Men of Texas. Houston, TX 
Bridge to Bridge River to Railroad 

Development Corporation, 
Kennewick. WA 

Brooks Center, Falls Church, VA 
Broward Christian Drama Ministry, Inc., 

Davie. FL 
Camp Noah, Charleston. SC 
Center at North Branch for Life 

Transitions. Inc., North Branch, NJ 
Centre Township Land Protection 

Foundation. Mohrsville. PA 
Charles I. Goldfarb Foundation, 

Birmingham, AL 
Chris Maritimes International, 

Inglewood. CA 
Community Initiative. Inc., Cookville. TN 
Counseling Services Foundation. 

Plano, TX 
Cultural Awareness, Inc .. Oakland, CA 
Dependable Community Development 

Corporation. Bronx, NY 
Disabilities Unlimited. Inc .• 

West Allis. WI 
Eduit. Inc .. Washington. DC 
Elyon Community Center, Inc., Miami, FL 
Ephesians Economic Development 

Corporation. New Orleans. LA 
E,sential Money Matters. Inc .. 

McDonough. GA 
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Faithful Community Development, Inc., 
Dallas. TX 

Family Foundation. Inc '. Ypsilanti, MI 
First Nations Council. Inc .• Brighton. CO 
Florida Arts Foundation. 

West Palm Beach. FL 
Florida Horsemen's Charitable 

Foundation. Inc .. Miami. FL 
Four Comers Small Business Foundation, 

Gallup. NM 
Fox Hill Educational Tech Program. 

Great Neck. NY 
Friends of Sewell Park. Inc., Miami. FL 
Friends of West Augustine, 

St. Augustine. FL 
Galisteo International Stone Sculpture 

Symposium. Galisteo. NM 
Generations. Brodnax. VA 
Genesis Group (A Christian Church), 

Fresno. CA 
Georgia Works, Incorporated, Lilburn. GA 
Godsearch, Inc .. Aurora. CO 
Golden Hearts Foundation, Inc .• 

Topanga. CA 
Good Hope Community Foundation, Inc., 

Erwin, NC 
Harrisville Society of Friends. 

Harrisville, OH 
Helping Hands for the Disabled and 

Disadvantaged. Inc .. St. Louis, MO 
Holy David Community Development 

Center. Inc .. Chicago. IL 
House of the Children. Inc .• Camden, NJ 
IGBO Kwenu, Inc., Washington. DC 
Integrated Health Corporation, 

Kensington. MD 
International Youth Mind Society, 

Irvine, CA 
It Takes a Nation It Takes a Village, 

Dallas, TX 
J W Knowledge Enrichment Foundation, 

Pasadena, CA 
Kingdom Builders 2000. Inc., 

Indianapolis. IN 
Kingdom Builders Ministries. Inc .• 

Portsmouth. VA 
Lady Jammers Basketball. Irving. TX 
Ladys Choice Crisis Intervention and 

Resource Center. Fayetteville. NC 
Little World Development Center. Inc .• 

Hyde Park. MA 
Maestro Community Development 

Corporation. Long Branch. NJ 
Match. Milwaukee, WI 
Millennium Community Housing Corp., 

Waterford. MI 
Miracle House for Children, 

Myrtle Beach. SC 

Moon is Always the Moon. Inc .. 
Brooklyn. NY 

Mountain Watershed Institute. 
Missoula. MT 

Networks Electronic Commerce and 
Telecommunications NET Institute. 
New York. NY 

New Beginnings Residential Care Facilitv. 
Inc,. Cross, SC . 

New Canaan Community Development, 
Inc .. Newark. NJ 

Noble Symond Golub and Lelia 1. Golub 
Educational Trust. Wilmington, MA 

Northampton County Faith Community 
Enterprises. Murfreesboro, NC 

Oath, Inc., Brooklyn, NY 
Operation H.E.L.P .. Inc, 

Ministries. Olmsted. IL 
Operation P.U.L.L.. Inc., 

West Memphis, AR 
Palace of Refuge. St. Louis. MO 
Peace for All. Los Angeles. CA 
Peacemakers, Inc., Reading. PA 
Prepared, Inc., Columbus, GA 
Priest River Community Center 

Corporation. Priest River. ID 
Ranch Schoolhouse Family Support 

Services & Economic Development 
Corp., Grenada, MS 

R.E.A.L. Force Services, Detroit, MI 
Red Rose Child Care. Byram. MS 
Refuge for Prodigals International Bible 

Ministries, Inc .. Baltimore, MD 
Roaming Buffalo Healing Ministries. 

Eagle Butte. SD 
Roloc Senior Housing Corporation. 

Charlotte, NC 
Romans 10-13 Ministries, Augusta. GA 
Samaritan Flights. Inc., Alpharetta. GA 
Society for Addictive Disorders, 

Santee, CA 
Soldiers of Peace. Inc., Sherman Oaks. GA 
Song of Peace Ministries, Inc .. Norco. CA 
Spiritual and Truth Center of Excellence. 

Inc., Savannah, GA 
Spring of Spiritual Harmony. Fremont. CA 
St. Clair County Health Facilities 

Corporation, Osceola. MO 
Taste, Inc., Boise, ID 
Team Ministries, Round Rock. TX 
Texas Community Transitional Center, 

Inc., Houston, TX 
Texas Educational Outreach, 

Incorporated, Houston, TX 
TLF Child Protection Fund, 

Cleveland.OH 
Top Rank Sports Corp .. Riviera Beach, FL 
Total You Ministry, Ridgeland. MS 



Treme Arts Center, New Orleans, LA 
Trumpet Ministries, Inc" Newark, NJ 
TSB Welcome Home, Inc., Dallas, TX 
US-China Youth Culture Exchange 

Foundation Corporation, Lexington, KY 
Vester Community Services, Inc., 

Downey, CA 
Victims of Intense Crimes Embracing 

Others Foundation, Inc., Milwaukee, WI 
Women Celebrating Victory Over Pain, 

Alpharetta, GA 
Zawadi Foundation, Inc., East Point, GA 

If an organization listed above submits 
information that warrants the renewal of 
its classification as a public charity or as 
a private operating foundation, the Inter
nal Revenue Service will issue a ruling or 
determination letter with the revised clas
sification as to foundation status. Grantors 
and contributors may thereafter rely upon 
such ruling or determination letter as pro
vided in section 1.509(a)-7 of the Income 
Tax Regulations. It is not the practice of 
the Service to announce such revised clas
sification of foundation status in the Inter
nal Revenue Bulletin. 

Section 1221(a)(4) Capital 
Asset Exclusion for Accounts 
and Notes Receivable 

Announcement 2008-41 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Withdrawal of notice of pro
posed rulemaking. 

SUMMARY: This document with
draws a notice of proposed rulemaking 
(REG-109367-06, 2006-2 C.B. 683) 
relating to the circumstances in which ac
counts or notes receivable are "acquired ... 
for services rendered" within the meaning 
of section 1221(a)(4). 

FOR FURTHER INFORMATION 
CONTACT: K. Scott Brown, (202) 
622-7454 (not a toll-free call). 

SUPPLEMENTARY INFORMATION: 

Background 

On August 7, 2006, the Treasury De
partment and the IRS published in the 

Federal Register (71 FR 44600) proposed 
regulations § 1.1221-1 (e) under section 
1221 (a)( 4) of the Internal Revenue Code. 
These regulations sought to clarify the 
circumstances in which accounts or notes 
receivable are "acquired .. , for services 
rendered" within the meaning of section 
1221(a)(4). 

Written comments were received from 
interested parties, and public hearings to 
discuss these regulations were held on 
November 7, 2006, and August 22, 2007. 
Most of the comments focused on the de
cisions in Burbank Liquidating Corp. v. 
Commissioner, 39 T.c. 999 (1963), acq. 
sub nom. United Assocs., Inc.. 1965-1 
C.B. 3, afrd in part and rev'd in part 
on other grounds, 335 F.2d 125 (9th Cir. 
1964) and Federal National Mortgage As
sociation v. Commissioner, 100 T.c. 541 
(1993). The Treasury Department and the 
IRS considered the comments and have 
decided to withdraw the proposed regula
tions. 

The IRS will not challenge return 
reporting positions of taxpayers under 
section 1221(a)(4) that apply existing 
law, including Burbank Liquidating; Fed
eral National Mortgage Association; and 
Bieldfeldt v. Commissioner, 231 F.3d 1035 
(7th Cir. 2000), cert. denied, 534 U.S. 813 
(2001). See also Rev. Rul. 80-56, 1980-1 
C.B. 154, and Rev. Rul. 80-57, 1980-1 
C.B. 157. The IRS and the Treasury 
Department will continue to study this 
area and may issue guidance in the future. 

* * * * * 
Withdrawal of Notice of Proposed 
Rulemaking 

Accordingly, under the authority of 
26 U.S.c. 7805, the notice of proposed 
rulemaking (REG-109367-06) published 
in the :Federal Register on August 7,2006 
(71 FR 44600) is withdrawn. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Oftlce of the Federal Register on April 22. 2008. 
8:45 a.m .. and published in the issue of the Federal Register 
for April 23. 2008. 7J F.R. 21861) 

Measurement of Assets and 
Liabilities for Pension Funding 
Purposes; Hearing 

Announcement 2008-42 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of public hearing on pro
posed rulemaking. 

SUMMARY: This document provides 
notice of public hearing on a notice of 
proposed rulemaking (REG-139236-07, 
2008-9 I.R.B. 491) preparing guidance on 
the determination of plan assets and ben
efit liabilities for purposes of the funding 
requirements that apply to single employer 
defined benefit plans. These regulations 
affect sponsors, administrators, partici
pants, and beneficiaries of single employer 
defined benefit plans. 

DATES: The public hearing is being held 
on May 29, 2008, at 10 a.m. The IRS 
must receive outlines of the topics to be 
discussed at the hearing by May 8, 2008. 

ADDRESSES: The public hearing is be
ing held in the auditorium, Internal Rev
enue Building, 1111 Constitution Avenue, 
NW, Washington, DC. Send submissions 
to: CC:PA:LPD:PR (REG-139236-07), 
room 5203, Internal Revenue Service, 
p. O. Box 7604, Ben Franklin Station, 
Washington, DC 20044. Submissions may 
be hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-139236-07), 
Courier's Desk, Internal Revenue 
Service, 1111 Constitution Avenue, NW, 
Washington, DC. Alternatively, taxpayers 
may submit electronic outlines of oral 
comments via the Federal eRulemaking 
Portal at http://www.regulations.gol'. 

FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations, 
Lauson C. Green or Linda S. F. Marshall 
at (202) 622-6090; concerning submis
sions of comments, the hearing, and/or 
to be placed on the building access list to 
attend the hearing, Richard A. Hurst at 
Richard.A.Hursf@irscoullsel.freas.got' or 
(202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 
The subject of the public hearing is 
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the notice of proposed rulemaking 
(REG-139236-07) that was published in 
the Federal Register on Monday. Decem
ber 31. 2007 (72 FR 74215). 

Persons. who wish to present oral com
ments at the hearing that submitted written 
comments. must submit an outline of the 
topics to be discusscd and the amount of 
time to be devoted to each topic (signed 
original and eight (S) copies) by May S. 
200S. 

A period of 10 minutes is allotted to 

each person for presenting oral comments. 
After the deadline for receiving out
lines has passed, the IRS will prepare an 
agenda containing the schedule of speak
ers. Copies of the agenda will be made 
available. free of charge, at the hearing or 
in the Freedom of Information Reading 
Room (FOIA RR) (Room 1621) which 
is located at the II th and Pennsylvania 
Avenue, NW, entrance, IIII Constitution 
Avenue, NW, Washington, DC. 

Because of access restrictions, the IRS 
will not admit visitors beyond the imme
diate entrance area more than 30 minutes 
before the hearing starts. For informa
tion about having your name placed on the 
building access list to attend the hearing. 
see the FOR FURTHER INFORMATION 
CONTACT section of this document. 

LaN ita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed hy the Office of the Federal Regi,(er un April 22. 2008. 
8:45 a.m. and puhli'hed In the i"ue of the Federal Regi,ter 
for April 23. 200H. n FR 21X61l) 
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Nuclear Decommissioning 
Funds; Hearing 

Announcement 2008-43 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice ofpubJic hearing on pro
posed rulemaking. 

SUMMARY: This document provides no
tice of public hearing on proposed regu
lations (REG-147290-05, 200S-10 I.R.B. 
576) relating to deductions for contribu
tions to trusts maintained for decommis
sioning nuclear power plants. 

DATES: The public hearing is being held 
on Tuesday, June 17, 200S, at 10:00 a.m. 
The IRS must receive outlines of the topics 
to be discussed at the public hearing by 
Tuesday, May 20, 200S. 

ADDRESSES: The public hearing is being 
held in the IRS Auditorium, Internal Rev
enue Service Building, 1111 Constitution 
Avenue, NW, Washington, DC 20224. 

Send Submissions to CC:PA:LPD:PR 
(REG-147290-05), room 5205, Internal 
Revenue Service, P.O. Box 7604, Ben 
Franklin Station, Washington, DC 20044. 
Submissions may be hand-delivered Mon
day through Friday to CC:PA:LPD:PR 
(REG-147290-05), Courier's Desk, In
ternal Revenue Service, 1111 Constitu
tion Avenue, NW, Washington. DC, or 
sent electronically via the Federal erule
making Portal at www.regulations.gov 
(lRS-REG-147290-05). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations, 
Patrick Kirwan (202) 622-3110; concern
ing submissions of comments, the hearing 
and/or to be placed on the building access 
list to attend the hearing Funmi Taylor at 
(202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

The subject of the public bearing 
is the notice of proposed ru1emaking 
(REG-147290-05) that was published in 
the Federal Register on Monday, Decem. 
ber 31,2007 (72 FR 74213). 

The rules of 26 CFR 601.60 I (a)(3) ap
ply to the hearing. Persons who wish to 
present oral comments at the hearing that 
submitted written comments by March 31 
2008, must submit an outline of the topic~ 
to be addressed and the amount of time to 
be denoted to each topic (Signed original 
and eight (S) copies). 

A period of 10 minutes is allotted to 
each person for presenting oral comments. 
After the deadline for receiving out. 
lines has passed, the IRS will prepare an 
agenda containing the schedule of speak. 
ers. Copies of the agenda will be made 
available, free of charge, at the hearing or 
in the Freedom of Information Reading 
Room (FOIA RR) (Room 1621) which 
is located at the 11 th and Pennsylvania 
Avenue, NW, entrance, 1111 Constitution 
Avenue, NW, Washington, DC. 

Because of access restrictions, the IRS 
will not admit visitors beyond the imme
diate entrance area more than 30 minutes 
before the hearing starts. For informa
tion about having your name placed on 
the building access list to attend the hear· 
ing, see the "FOR FURTHER INFORMA· 
TION CONTACT" section of this docu
ment. 

LaNita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division. 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed by the Office of the Federal Registeron April 22. 2008. 
8:45 a.m .. and published in the issue of the Federal Register 
for April 23. 2008. 73 F.R. 21860) 



Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 937.-Residence 
and Source Rules Involving 
Possessions 
26 eFR 1.937-1: Bona fide residency in a posses

sion. 

T.D.9391 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 301 

Source Rules Involving U.S. 
Possessions and Other 
Conforming Changes 

AGENCY: Internal 
(IRS), Treasury_ 

Revenue Service 

ACTION: Final regulations and removal 
of temporary regulations. 

SUMMARY: This document contains fi
nal regulations that provide rules under 
section 937(b) of the Internal Revenue 
Code (Code) for determining whether in
come is derived from sources within a 
U.S_ possession or territory specified in 
section 937(a)( I) (generally referred to in 
this preamble as a "territory") and whether 
income is effectively connected with the 
conduct of a trade or business within a 
territory_ The final regulations also pro
vide guidance under sections 876, 881, 
884, 931. 932, 933, 934, 935, 957, and 
6688 of the Code to reflect amendments 
made by the Tax Reform Act of 1986 
Public Law 99-514 (l00 Stat. 2085) (th~ 
1986 Act) and the American Jobs Creation 
Act of 2004, Public Law 108-357 (118 
Stat. 1418) (the 2004 Act). Conforming 
changes are also made to regulations un
der sections I, 170A, 861,871,901, 1402, 
6038,6046, and 7701 of the Code. 

DATES: Effective Date: These regulations 
are effective on April 9, 2008. 

Applicability Date_' 
of applicability, see 
1.170A-l(k), 1.861-3(d), 
1.871-1(c), 1.876-1(f), 
1.881-5(i), 1.884-0(b), 
1.931-1(d), 1.932-1(j), 

For dates 
§§l.l-l(d), 
1.861-8(h), 
1.881-1(f), 
1.901-1(j), 
L933-I(e), 

1.934-1 (e), 1.935-l(g), 1.937-2(1), 
1.937-3(f), 1.957-3(d), 1.1402(a)-12(c), 
1.6038-2(m), 1_6046-1 (1), 301.6688-
1(d),301.7701(b)-9(b)(5). 

FOR FURTHER INFORMATION 
CONTACT: J. David Varley, (202) 
435-5262 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

On Aprilll, 2005, the Treasury Depart
ment and the IRS published in the Fed
eral Register temporary regulations (TO. 
9194, 2005-1 C.R 1016 [70 FR 18920J, as 
c~rrected at 70 FR 32589-01), which pro
vIded rules to implement section 937 and 
to conform existing regulations to other 
legislative changes with respect to the ter
ritories_ A notice of proposed rulemaking 
(REG-l 59243-03, 2005-1 C.B. 1075 [70 
FR 18949]) cross-referencing the tempo
rary regulations was published in the Fed
eral Register on the same day. Written 
comments were received in response to 
the notice of proposed rulemaking and a 
public hearing on the proposed regulations 
was held on July 21,2005. 

After consideration of the comments 
the Treasury Department and the IRS 
on January 31, 2006, published in the 
Federal Register final regulations (TO. 
9248, 2006-1 C.B. 524 [71 FR 4996], 
as corrected at 71 FR 14099) under sec
tion 937(a) concerning the determination 
of bona fide residency in the territories. 
Following further comments and consid
eration, the Treasury Department and the 
IRS on November 14, 2006, published 
in the Federal Register final regulations 
(TO. 9297, 2006-2 C.B. 1089 [71 FR 
66232J, as corrected at 71 FR 75882) un
der section 937(a) providing additional 
rules for determining bona .fide residency 
in the territories. 

The proposed regulations relating to 
source and effectively connected income 
with respect to the territories (specifically, 
§§1.937-2 and 1.937-3) as well as the 
other rules concerning the territories are 
adopted as amended by this Treasury de
cision, and the corresponding temporary 
regulations are removed. 

Explanation of Provisions and 
Summary of Comments 

The final regulations under Code sec
tion 937(b) provide rules for determining 
whether income is from sources within a 
territory and whether income is effectively 
connected with the conduct of a trade or 
business within a territory (territory ECl). 
Section 937(b)(I) provides that, except as 
provided in regulations, rules similar to the 
rules for determining whether income is 
from sources within the United States or 
is effectively connected with the conduct 
of a trade or business within the United 
States will apply for purposes of deter
mining whether income is from sources 
within a specified territory or etfectively 
connected with the conduct of a trade or 
business in any such territory. Section 
937(b )(2) provides that, except as provided 
in regulations, any U.S. source income or 
U.S. effectively connected income will not 
be treated as territory source income or as 
territory ECI. 

The U.S. tax consequences of classify
ing income as being from sources within 
a territory or as being territory ECI vary 
from territory to territory. The final reo -

ulations under Code sections 931 throu;h 
935 contain rules implementing the opera
tive substantive and procedural provisions 
of U.S. income tax law specifically appli
cable to each territory, including the rules 
regarding the filing requirements and the 
determination of the income tax liability of 
bonafide residents and other persons with 
territory source income. In addition to the 
rules under Code sections 937(b) and 931 
through 935, the final regulations provide 
conforming changes to rules under related 
provisions of the Code. 

The Treasury Department and the IRS 
recognize that the interaction of section 
937 and other sections of the Code relat
ing to the territories requires a balance be
tween implementing the policies Congress 
intended in section 937(b) while recogniz
ing the territories' efforts to retain and at
tract workers and businesses. As discussed 
in more detail in this preamble, the final 
regulations seek to achieve this balance. 
For example, the final regulations allow 
an individual to elect, under the special 
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gain rule that applies to property owned 
by an individual before the individual be
came a bona fide resident of the territory, 
to treat as territory source the portion of the 
gain that accrued while the individual was 
a bmw fide resident of the territory. The 
Treasury Department and the IRS will con
tinue to consider comments received and 
anticipate that additional changes to the fi
nal regulations may be made. 

I. TerritoT\' SOl/rce III come 1lI1d Territon' 

Eel 

A. Terr/ton' source income 

Section 937(b)( I) expressly grants the 
Treasury Department and the IRS the reg
ulatory authority to provide exceptions to 
the general territory source rule, which 
otherwise applies sourcing principles sim
ilar to those of the U.S. source rules. The 
legislative history to section 937 indicates 
that Congress intended that the Treasury 
Department and the IRS use this authority 
to provide exceptions to the general rules 
regarding territory source income and ter
ritory ECI as appropriate. H.R. Conf. Rep. 
108-755, at 795 (2004). The legislative 
history indicates that Congress anticipated 
that the regulatory authority would be used 
to continue the existing treatment of in
come from the sale of goods manufactured 
in a territory and to prevent abuse, such as 
acquiring residence in a territory just prior 
to the disposition of appreciated property 
in order to avoid U.S. tax on such disposi
tion. Id. 

Undcr the temporary and proposed reg
ulations, except as otherwise specifically 
provided. the principles of sections 861 
through 865 and the regulations under 
those provisions generally apply for pur
poses of determining the gross and taxable 
income from sources within and without 
a territory. The temporary and proposed 
regulations further state that in the appli
cation of such principles. the name of the 
relevant territory will be used instead of 
the term "United States"; the term "bona 
fide resident of' followed by the name of 
(he relevant territory will be used instead 
of the term "United States resident"; and 
the term "domestic" will be construed to 
mean created or organized in the relevant 
territory. 

The temporary and proposed regula
tions also provide exceptions to the general 
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rule for determining whether income is 
from sources within a territory. In accor
dance with the legislative history to the 
2004 Act, the temporary and proposed reg
ulations preserve the manufacturing -sales 
income rules in § 1.863-3(f). In addition. 
the temporary and proposed regulations 
provide special rules preventing dividends 
and interest paid by certain closely held 
territory corporations from being territory 
source income. Similarly, the temporary 
and proposed regulations provide that 
gains from dispositions of appreciated 
property owned by an individual prior to 
becoming a resident is not territory source 
income under a special lO-year look-back 
rule, and there are special rules regarding 
compensation for military service. As 
discussed in more detail in part I.e., the 
temporary and proposed regulations also 
reflect section 937(b)(2), which is the 
statutory exception to the general territory 
source rule. 

L General territory source rule 

In response to the temporary and 
proposed regulations, commentators re
quested further guidance regarding the 
application of the general rule for deter
mining whether income is from sources 
within a territory. In particular, commen
tators questioned whether, in applying the 
principles of sections 861 through 865, 
the only permissible modifications to the 
U.S. source rules were the substitutions 
described in § 1.937-2T(b). 

The Treasury Department and the IRS 
agree that the general rule for determin
ing whether income is from sources within 
a territory should be modified to provide 
greater flexibility in applying the princi
ples of sections 861 through 865 as well as 
to prevent abuse. Consequently, the final 
regulations provide that it generally will be 
sufficient to make certain specified substi
tutions described in §L937-2(b) when de
termining whether income is from within 
or without a territory. However. the final 
regulations provide that additional substi
tutions may be necessary to accomplish the 
intent of section 937(b). 

The final regulations also provide a nec
essary limitation and rule of application to 
reflect the Congressional intent in enacting 
the rules of section 937(b)(1). Under this 
limiting rule. in no event will a bona fide 
resident of a territory or other person have, 

as a result of the application of the princi. 
pIes of the U.S. source rules. more incolDe 
from sources within the relevant territory 
than the amount of income from sources 
within the United States that a similarly sit
uated U.S. person who is not a bonafidt 
resident of a territory would have under the 
U.S. source rules. 

Conforming amendments are made 
to the territory ECI rules to reflect these 
amendments to the territory source rules. 
See part LB. Taxpayers may choose to ap
ply the amendments to the territory source 
and ECI rules retroactively to open taxable 
years ending after October 22, 2004. 

2. Space and ocean income and 
international communications income 

Section 863( d) provides that income 
derived from space or ocean activity is 
sourced within the United States if it is 
derived by a U.S. person and is sourced 
without the United States if derived by 
a foreign person. Section 863(e) gener· 
ally provides that income derived from 
international telecommunications activity 
by a U.S. person is treated as one-half 
from sources within the United States and 
one-half from sources without the United 
States. Commentators specifically re
quested greater clarity regarding how the 
principles of section 863(d) and (e) were 
to be applied to determine whether income 
from space and ocean activity and inter
national communications is from sources 
within a territory. 

The Treasury Department and the IRS 
agree that the kinds of further modifica
tions to the general rule that are discussed 
in part I.A.I. would be specifically war
ranted with respect to applying the prin
ciples of the space and ocean and interna
tional communications source rules in the 
territories. Consequently, the final regu
lations provide that in applying the prin
ciples of section 863(d) and (e) to deter
mine whether a bona fide resident'S in
come is within or without a territory, the 
term "bona fide resident of a possession" 
will be used instead of the term "United 
States person." 

3. Transportation income 

Under section 863( c)( I), transportation 
income is treated as U.S. source if it is 
attributable to transportation beginning 



and ending in the United States. How
ever, section 863(c )(2) provides that if 
the transportation begins or ends in the 
United States but is not described in sec
tion 863( c)( 1), then one-half of the income 
is U.S. source (the 50-50 source rule). 
Section 863(c)(2) provides an exception to 
the 50-50 source rule in the case of trans
portation income derived from personal 
services of a taxpayer, unless such income 
is attributable to transportation that begins 
(or ends) in the United States and ends (or 
begins) in a territory. In the case of trans
portation income derived in connection 
with a vessel, the rules of section 863(c )(2) 
apply only in the case of taxpayers who 
are citizens or resident aliens. 

Commentators argued that the rules of 
section 863(c)(2) should not apply to trans
portation income derived from personal 
services of bonafide residents of the U.S. 
Virgin Islands. These commentators ar
gued that the application of these rules 
to a bona fide resident of the U.S. Vir
gin Islands is contrary to Congressional in
tent in enacting section 934(b), as inter
preted by the commentators. Accordingly, 
they maintained, the Treasury Department 
and the IRS should exercise their regula
tory authority under section 937(b)(l) to 
provide that transportation income that is 
derived from personal services of a bona 
fide resident of the U.S. Virgin Islands 
and that otherwise would be sourced un
der the 50-50 source rule principles of sec
tion 863(c)(2), should be sourced entirely 
within the U.S. Virgin Islands, regardless 
of the beginning or endpoint of the trans
portation to which the income is attribut
able. 

The Treasury Department and the IRS 
believe that their regulatory authority un
der section 937(b)(l) does not extend to 
deviating from the source rules of section 
863(c)(2). Congress clearly contemplated 
territorial tax issues when enacting sec
tion 863( c) as it provided special source 
rules in the case of transportation income 
derived from transportation between the 
United States and the territories. See H.R. 
Conf. Rep. 98-861, at 1622 (1984). Con
gress intended that these rules also would 
apply for purposes of determining the 
source of income in territories that mirror 
the U.S. income tax. [d. When section 
863(c)(2) was amended by the 1986 Act, 
the same legislation that enacted sections 

932 and 934(b) applicable to the U.S. 
Virgin Islands, Congress preserved the 
special 50-50 source rule applicable to 
transportation between the United States 
and a territory and specifically applied the 
rule to such income that is derived from 
personal services. See H.R. Conf. Rep. 
99-841, at II-599 (1986). 

Furthermore, the commentators 
premised their argument for changing the 
source of transportation income on sec
tion 934, which only applies to the U.S. 
Virgin Islands. In the 2004 Act, Congress 
sought to rationalize the source of income 
rules applicable to the territories. See H.R. 
Conf. Rep. 108-755, at 794 (2004). Thus, 
the rules set forth in section 937 for de
termining bona fide residency and source 
of income are intended to apply uniformly 
to the territories rather than to provide tai
lored exceptions applicable to only certain 
territories such as the U.S. Virgin Islands. 

Consequently, § 1.937-2 does not in
corporate special rules with respect to 
transportation income between the United 
States and the U.S. Virgin Islands. 

4. De minimis rule 

Section 861(a)(3) generally provides 
that compensation for labor or personal 
services performed in the United States is 
U.S. source income. Under the principles 
of section 861(a)(3), income from ser
vices performed in a territory is treated as 
territory source income. However, while 
section 861 (a)(3) provides a de minimis 
exception to this general rule for services 
performed by nonresident aliens in the 
United States for minimal compensation 
over a short period of time, the temporary 
and proposed regulations specifically pro
vide that the de minimis exception does 
not apply for determining whether income 
from services is from sources within a 
territory. Consequently, a U.S. citizen 
or resident alien who is not a bona fide 
resident of the U.S. Virgin Islands, for 
example, may have to file an income tax 
return with and pay tax to the U.S. Virgin 
Islands under section 932(a) even if the 
individual is engaged in only de minimis 
personal services in the territory. In this 
regard, the temporary and proposed reg
ulations carry over the pre-existing rules 
in former § I .863-6 for determining in
come within and without a territory. See 
§ 1.863-6 (2004). 

Several commentators requested a de 
minimis exception to the general rules for 
the sourcing of income from personal ser
vices in a territory. The Treasury Depart
ment and the IRS agree that such a rule re
duces taxpayer burden and promotes effi
cient tax administratIOn. Accordingly, the 
final regulations eliminate the rule in the 
temporary and proposed regulations that 
specificalIy provides that in applying the 
principles of section 861 (a)(3), the de min
imis exception does not apply. An exam
ple in the final regulations illustrates that a 
U.S. citizen or resident who is not a bona 
fide resident of a territory but who per
forms services in a territory temporarily 
for no more than 90 days during the tax
able year and for no more than $3,000 (in 
the aggregate) generally will not have in
come from sources within the territory. 

5. Gains from certain dispositions of 
personal property 

The temporary and proposed regula
tions provide a special rule for gains from 
dispositions of certain property held by a 
U.S. person prior to becoming a resident 
of a territory. See § 1.937-2T(f)( 1). Under 
this rule, gains from dispositions of such 
property within 10 years after becoming a 
territory resident generally are treated as 
income from sources outside of the terri
tory. The special gain rule supplements, 
and does not supersede, the similar special 
gain rule of section 1277(e) of the 1986 
Act, which applies to individuals who 
become residents of American Samoa, 
Guam, or the Northern Mariana Islands 
(NMI) (collectively, the Pacific territo
ries). 

Commentators noted that the special 
gain rule characterizes all gain from prop
erty of former U.S. residents as non-ter
ritory source income, including any gain 
attributable to appreciation that occurs 
while the individual is a bonafide resident 
of the relevant territory. For example, if 
a U.S. citizen and lifelong resident of a 
territory who owns stock in a corporation 
moves to the United States for a few years 
and then re-establishes bonafide residence 
in the territory and sells the stock within 
10 years, most of the appreciation in the 
stock may be attributable to the period 
in which the individual was a bona fide 
resident of the territory. However, under 
the special gain rule, because of the period 
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of U.S. residence, none of the gain would 
qualify as territory source income. 

The Treasury Department and the IRS 
agree that the special gain rule should be 
modified to target more precisely gain at
tributable to appreciation occurring dur
ing the time that an individual was not 
a bona fide resident of the relevant ter
ritory. Accordingly. the final regulations 
provide that an individual may elect to 
split the source of gains from the sale or 
other disposition of appreciated property 
subject to the special gain rule by using 
a mark-to-market allocation in the case of 
marketable securities and a time-based al
location rule in the case of other personal 
property. This election will more accu
rately target the abuse that the special gain 
rule was intended to address. The elec
tion also operates to modify the special 
gain rule of the 1986 Act, as authorized 
therein. Individuals may retroactively ap
ply the election to dispositions made after 
April II, 200S. 

B. Territory Eel 

Section 937 (b)(1) provides that rules 
similar to those for determining whether 
income is effectively connected with the 
conduct of a trade or business within the 
United States should also apply in deter
mining whether income is territory ECI, 
except as provided in regulations. Accord
ingly, the temporary and proposed regula
tions generally provide that the principles 
of section 864( c)( 4) apply for purposes 
of determining whether any income from 
sources without a territory (U.S. source 
or other non-territory source income) is 
treated as territory ECI. 

Section 864(c)(4) limits the types of 
income from foreign sources that can be 
effectively connected income to certain 
rents or royalties; dividends or interest 
connected with the conduct of a bank
ing or financial business; gain from the 
sale or exchange of inventory; and insur
ance company income. Personal services 
income that is foreign source cannot be ef
fectively connectcd income under section 
864(c)(4). 

Commentators requested that, instcad 
of applying the principles of section 
864(c)(4)' the final regulations adopt the 
principles of section 864(c)(2) and (c)(S) 
for purposes of determining whether in
come from sources without a territory is 
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territory ECI. This would expand the types 
of non-territory source income that could 
be treated as territory ECI and particu
larly would include income from personal 
services. For territories such as the U.S. 
Virgin Islands this would mean that addi
tional types of non-territory source income 
may be eligible for reductions of terri
torial income tax because section 934(b) 
allows the U.S. Virgin Islands to reduce 
its territorial income tax on income that 
is effectively connected with the conduct 
of a trade or business in the U.S. Virgin 
Islands. These commentators believe that 
Congress intended for section 934 (and 
similar provisions applicable to other ter
ritories) to promote economic activity in 
the territories and that the section 937 
regulations should better reflect the policy 
choices that these commentators believe 
were made in section 934(b). 

Congress provided in section 937 (b)(1) 
that rules similar to those for determining 
whether income is effectively connected 
with the conduct of a trade or business 
within the United States should also apply 
in determining whether income is territory 
ECI, except as provided in regulations. 
The legislativc history to section 937 indi
cates that Congress was concerned about 
U.S. citizens and residents claiming to be 
exempt from U.S. tax on their worldwide 
income and claiming reductions from ter
ritorial income tax when they did not live 
and work in the territories. H.R. Conf. 
Rep. 108-755, at 793-94. Adopting the 
principles of section 864(c)(2) and (c)(5) 
to determine whether income is territory 
ECI would allow personal services income 
derived from sources outside a territory 
(for example, U.S. source income) to 
be treated as territory ECI, contrary to 
Congressional intent. The Treasury De
partment and the IRS do not believe their 
regulatory authority extends to prescrib
ing the use of the principles of section 
864(c)(2) and (c)(S) for purposes of de
termining whether income from sources 
without a territory is territory ECl. 

Furthermore, section 934 does not pro
vide a basis for interpreting the regulatory 
authority under section 937(b) in such a 
liberal manner. In enacting section 937, 
Congress amended the rules related to the 
territories notwithstanding section 934. 
Moreover, the legislative history to section 
934 does not reflect these commentators' 
view of Congressional intent in enacting 

section 934. Even while recognizing the 
goal of encouraging economic develop. 
ment in the U.S Virgin Islands throUgh 
appropriate territorial income tax. reduc. 
tions, the legislative history of section 934 
indicates that the statute was enacted in 
part because of concerns that certain ter. 
ritorial income tax programs, which were 
intended to provide incentives to cOI'p\}
rations and residents of the U.S. Virgin 
Islands that made new investments in the 
U.S. Virgin Islands, were having the effect 
of reducing the tax liability attributable 
to not only income from sources within 
the territory but also income from sources 
within the United States. S. Rep. No. 
1767, 86th Congo 2nd Sess. 4 (1960); see 
also H.R. Rep. No. 99-426, at 485-486 
(l98S); and S. Rep. No. 99-313, at 479 
(1986). The legislative history to section 
934 indicates that economic development 
in the U.S. Virgin Islands should not be 
attained by granting tax reductions to 
taxpayers (other than certain U.S. Vir· 
gin Islands corporations) with respect to 
income derived from investments from 
sources outside of the territory. ld. 

Other commentators suggested that 
U.S. source services income should be 
treated differently from other non-terri· 
tory source services income. Specifically. 
they suggested that the rules of section 
864(c)(4) should apply to U.S. source per· 
sonal services income while the principles 
of section 864(c)(2) and (c)(5) should ap
ply to other non-territory source personal 
services income. The Treasury Depart
ment and the IRS note that the legislative 
history to section 937 indicates that Can· 
gress was concerned about U.S. citizens 
and residents claiming reduced rates of 
territorial income taxation on personal 
services income by individuals that were 
not living and working in the territories. 
H.R. Conf. Rep. 108-755, at 793-94. 
Congress also expressed concern about 
possible opportunities for erosion of the 
U.S. tax base associated with the territory 
ECI rule. ld. 

For these reasons, the Treasury Depart· 
ment and the IRS have not adopted the 
commentators' suggestions regarding the 
determination of whether income is ef· 
fecti vely connected with the conduct of a 
trade or business in a territory under sec· 
tion 937(b)(1). Accordingly. the general 
rule in the temporary and proposed reg
ulations for detennining territory Eel is 



adopted in the final regulations with minor 
modifications. 

Similar to the modifications made to the 
general rule for determining whether in
come is from sources within a territory, 
the final regulations amend the general ter
ritory ECI rule to provide that additional 
substitutions beyond the routine substitu
tion of the name of the relevant territory 
for the term "United States" may be neces
sary in some cases to accomplish the intent 
of section 937(b)(l). The final regulations 
also adopt a limitation similar to its coun
terpart in the general territory source rule, 
precluding any application of the princi
ples of section 864(c) from resulting in a 
greater amount of territory ECI than the 
amount of U.S. effectively connected in
come that a similarly situated U.S. person 
who is not a bona fide resident of a ter
ritory would have under U.S. rules. Tax
payers may choose to apply these rules in 
§ 1.937-3(b) retroactively to open taxable 
years ending after October 22, 2004. 

c. U.S. income rule 

Section 937(b)(2) provides that 
notwithstanding the general territory 
source rule, any income from sources 
within the United States or effectively 
connected with the conduct of a trade or 
business within the United States is not 
treated as income from sources within 
a territory or as territory ECI (the V.S. 
income rule). The legislative history to 
section 937(b )(2) indicates that Congress 
wanted the Treasury Department and the 
IRS to create regulatory exceptions to 
the general rules for determining territory 
source and territory ECI and to the V.S. 
income rule "as appropriate." H.R. Conf. 
Rep. 108-755, at 794. Congress antici
pated that these exceptions would be used 
"to prevent abuse." Id. at 795. Congress 
was "concerned that the general rules for 
determining whether income is effectively 
connected with the conduct of a trade or 
business in a [territory] present numerous 
DppDrtunities for erosion of the V.S. tax 
base." Id. at 794. 

The temporary and proposed regula
~ions generally adopt the U.S. income rule 
.vithout exception. However, the tempo
'ary and proposed regulations tighten the 
Jrovision by adding an anti-conduit rule to 
Jrevent the avoidance of the V.S. income 
ule. 

In response to the temporary and 
proposed regulations. commentators re
quested that the Treasury Department and 
the IRS exercise their regulatory authority 
to provide additional exceptions to the 
V.S. income rule. 

1. Scope of the U.S. income rule 

Numerous commentators argued that 
the scope of the U.S. income rule should 
be narrowed. The commentators argued 
that without additional regulatory excep
tions, the U.S. income rule will hamper 
efforts to promote private sector economic 
development in the territories because 
it does not permit a territory to provide 
tax reductions for U.S. source business 
income even if all of the activity gener
ating that income occurs in the territory. 
In addition, these commentators argued 
that Congress intended to encourage the 
economic development of the territories 
by allowing, for example, the U.S. Virgin 
Islands to provide territory tax incentives 
under section 934 with respect to income 
effectively connected with the conduct 
of a trade or business in the U.S. Virgin 
Islands, even where that income is from 
U.S. sources. 

Commentators proposed various 
amendments to the general scope of the 
U.S. income rule. For ex.ample, one com
mentator essentially suggested that the 
V.S. income rule should not apply to in
come that is already treated as territory 
ECI under the general rule of section 
937(b)(l), which applies the principles 
of section 864(c)(4) to income from U.S. 
sources. Thus, under this suggestion, the 
V.S. income rule would have no applica
tion to the determination of whether V.S. 
source income may be treated as terri
tory ECI. The commentator further argued 
that Congress was only concerned about 
V.S. source personal services income be
ing treated as territory ECI and that such 
income is already prevented from being 
treated as territory ECI if the principles of 
section 864( c)( 4) apply under the general 
rule. 

This purportedly limited purpose for 
enacting section 937(b)(2) is difficult to 
reconcile with the statute's breadth, as a 
broad application to U.S. source income 
appears to be the most significant effect 
of the U.S. income rule. If adopted, such 
a rule would render the U.S. income rule 

largely unnecessary. The legislative his
tory to section 937 indicates that Congress 
clearly intended that the U.S. income rule 
would apply to prevent U.S. source in
come from being treated as territory ECl. 
The legislative history also indicates that 
Congressional concern about the erosion 
of the U.S. tax base through the source and 
effectively connected income rules was a 
more general concern and not limited to 
personal services income. Consequently, 
the Treasury Department and the IRS do 
not believe that their regulatory authority 
under section 937(b)(2) extends to pro
viding such a broad exception to the U.S. 
income rule. 

Other commentators suggested that the 
U.S. income rule should apply only when 
an item of income is U.S. source or at
tributable to a U.S. permanent establish
ment, as determined under the U.S. model 
treaty rules, as opposed to income effec
tively connected with the conduct of a U.S. 
trade or business. In the case of territory 
source income or territory ECI, this sug
gested change would essentially limit the 
application of the U.S. income rule to in
come that is attributable to a fixed place of 
business in the United States. 

This suggestion would permit a trade 
or business to carryon significant activi
ties in the United States as long as it does 
not do so through a fixed physical loca
tion, such as an office, branch, factory, or 
place of management, or as long as it main
tains a facility in the V.S. that is used for 
certain permissible activities such as stor
ing. displaying, or delivering goods, pur
chasing or collecting information, or other 
activities of a preparatory or auxiliary na
ture, such as advertising or supplying in
formation. See V.S. Treasury Department, 
Model Income Tax Treaty art. 5 (2006). A 
territory business could also utilize inde
pendent agents to carryon business in the 
United States without triggering the U.S. 
income rule. Id. 

If the V .S. income rule did not apply, in
come attributable to these activities could 
be eligible for territory tax incentives, a re
sult that potentially could lead to an ero
sion of the V.S. tax base with respect to 
income that is from U.S. sources or effec
tively connected with the conduct of a U.S. 
trade or business. In light of the Congres
sional concerns with U.S. base erosion and 
the consequent lack of authority to provide 
such a broad regulatory exception, the fi-
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nal regulations do not adopt a permanent 
establishment standard as part of the U.S. 
income rule. 

Some commentators similarly sug
gested that the U.S. income rule should 
apply only when an item of income is 
both U.S. source and attributable to a U.S. 
office or fixed place of business. Thus. 
any U.S. source income not effectively 
connected with a trade or business in the 
United States could be treated as territory 
ECI and therefore qualify for tax incen
tives in certain territories. This suggested 
change also would render the U.S. income 
rule inapplicable to all territory source 
income that is dlectively connected with 
the conduct of a U.S. trade or business. 
The legislative history to section 937 does 
not suggest that Congress intended the 
Treasury Department to exercise its regu
latory authority to allow income earned by 
aU .S. trade or business to receive territory 
tax benefits. Therefore, the Treasury De
partment and the IRS do not believe there 
is adequate regulatory authority to adopt 
this suggestion. 

Other commentators requested excep
tions to the U.S. income rule for certain 
classe~ of non-territory source income that 
may otherwise be territory ECl. For ex
ample. commentators requested that insur
ance income from insuring U.S. risks, in
terest income from U.S. payors to finance 
centers. or rents and royalties from the use 
of intangible property in the United States 
be excepted from the scope of the U.S. in
come rule to the extent income is territory 
ECI. These commentators asserted that, 
notwithstanding that such income is gen
erally U.S. source, the economic activity 
that gives rise to the income occurs in the 
territories. Accordingly. these commenta
tors argued. this income does not provide 
the opportunities to erode the U.S. tax base 
that the U.S. income rule was intended to 
prevent. 

Even though the activities giving rise to 
these classes of income may result from 
sufficient economic activity in the territory 
so that the income otherwise would con
stitute territory ECI, the Treasury Depart
ment and the IRS note that these classes of 
income often arise in part from U.S.-based 
activities such as marketing. Thus. the 
Treasury Department and the IRS do not 
belie\'t~ that their regulatory authority ex
tends to removing income derived from the 
"pecified activities from the express cov-
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erage of the U.S. income rule under sec
tion 937(b)(2). However, the final regula
tions do provide additional examples illus
trating that income from personal services 
that, for example. lead to the development 
of intangible property is not subject to the 
U.S. income rule if such services income 
is from territory sources. See part I.e.2. 

2. Examples illustrating the U.S. income 

/'life 

Although the proposed and temporary 
regulations include several examples ap
plying section 937(b) and temporary regu
lations §§ 1.937-2T and -3T, comments re
ceived by the Treasury Department and the 
IRS indicated a need for additional exam
ples illustrating the operation of the U.S. 
income rule. In Notice 2006-76. 2006-2 
C.B. 459 (see §601.601(d)(2)(ii)(b»), the 
Treasury Department and the IRS provided 
two additional examples in response to this 
concern and explained that taxpayers may 
treat the examples set forth in the notice 
as illustrative of the rules in the temporary 
regulations. The Treasury Department and 
the IRS also signaled in the notice that 
these two additional examples, or substan
tially similar examples. would be included 
in the final regulations. 

Commentators responded positively to 
the publication of the examples in No
tice 2006-76, and the Treasury Depart
ment and the IRS did not receive any sub
stantive questions or comments. Accord
ingly, the examples in Notice 2006-76 are 
included in the final regulations. 

The final regulations also provide a new 
example with respect to the provision of 
contingent-payment contractual terms for 
services performed in a territory. This ex
ample clarifies that compensation income 
received for providing personal services 
that lead to the development of intangi
ble property for the service recipient is not 
subject to the U.S. income rule to the ex
tent that the compensation income is from 
sources within the territory. 

II. Operatil'e Provisions 

A. American Samoa 

Under section 931 (a). Income from 
sources in a section 931 possession gen
erally is excluded from the gross income 
of a bona fide resident of a section 931 

possession. (American Samoa currently is 
the only section 931 possession because 
it is the only territory that has entered 
into an implementing agreement under 
sections 127I(b) and I 277(b) of the 1986 
Act,) However. under section 931(d), 
the exclusion does not apply to amounts 
received for services performed as an em. 
ployee of the United States or any agency 
thereof. The final regulations clarify that 
for this purpose under current law, an 
employee of the government of a sec
tion 931 possession is not an employee 
of the United States or of an agency of 
the United States. Thus, compensation 
received as an employee of the territorial 
government of a section 931 possession 
is properly excluded from U.S. gross in
come. A conforming clarification with 
respect to Puerto Rico is included in the 
final regulations under section 933. 

The effect of this rule change will be 
mainly administrative. Employees of the 
territorial government now will repon 
their compensation as gross income on 
only the territorial income tax return and 
thus, depending on their other income. 
may be spared a U.S. filing obligation, and 
all tax on such compensation will be paid 
directly to the territorial government rather 
than potentially through a cover-over 
mechanism under section 7654. The Trea
sury Department and the IRS believe that 
this change will reduce overall taxpayer 
burden and enhance the efficiency of Fed
eral tax administration, while also more 
fully reflecting the independent operation 
of the territorial taxing authority. 

Rev. Rul. 56-127, 1956-1 C.B. 323 
(see §601.601(d)(2)(ii)(b)), which held un
der prior law that employees of the gov
ernment of American Samoa are consid
ered employees of the United States or an 
agency thereof, is no longer detenninative 
and is obsoleted by this Treasury decision. 

B. Guam and the Northern Mariana 

Islands 

Although section 935 was repealed by 
the 1986 Act. neither Guam nor the NMI 
has agreed to the entry into force of the im
plementing agreement required under sec
tions 1271(b) and 1277 (b) ofthe 1986 Ac~ 
and therefore neither of those territories 
is a section 931 possession as defined in 
§1.931-l(c)(l). Rather, section 935 re
mains in effect with respect to bo/UJ fide 



residents of Guam and the NMI. The fi
nal regulations under section 935 gener
ally retain the provisions of the temporary 
and proposed regulations without modifi
cation. 

C. Puerto Rico 

The final regulations generally retain 
the provisions of the temporary and pro
posed regulations under section 933 with
out modification. However, the final regu
lations explicitly provide that for purposes 
of the section 933 exclusion, employees 
of the Puerto Rico territorial government 
are not treated as employees of the United 
States or of a Federal agency. This lan
guage, which comports with the consis
tent historical understanding that the com
pensation of such employees is exclud
able from Federal gross income, is added 
only for conformity with the revision being 
made to the final section 931 regulations to 
address certain obsolete guidance with re
spect to American Samoa, as explained in 
part II.A. 

D. United States Virgin Islands 

Section 932(c) generally provides that 
an individual (whether a U.S. citizen or 
alien) who is a bona fide resident of the 
U.S. Virgin Islands must file an income 
tax return with the U.S. Virgin Islands tax 
authorities. If the individual properly re
ports income from all sources identifying 
the source of each item of income on this 
return and pays all tax properly due with 
respect to such income, then such income 
is excluded from gross income for Federal 
income tax purposes. Consequently, such 
individuals have a Federal income tax re
turn filing obligation if they fail to report 
or properly identify the source of any of 
their income on their U.S. Virgin Islands 
income tax return or if they fail to pay all 
ofthe tax properly due with respect to their 
income. The temporary and proposed reg
ulations reflect this statutory filing regime. 

Commentators asked for additional 
guidance with respect to the U.S. filing 
obligations of individuals who take the 
position that they are bona fide residents 
elf the U.S. Virgin Islands and file their 
income tax returns with the U.S. Virgin 
[slands under section 932(c). In particular, 
~ommentators asked for clarification with 
'espect to correcting inadvertent errors on 
J.S. Virgin Islands income tax returns, 

determining the amount of any residual 
Federal income tax liability for individuals 
who fail to pay all the tax properly due to 
the U.S. Virgin Islands, and clarification 
of the application of the statute of limi
tations on assessments of Federal income 
tax by the IRS. 

Although the final regulations gen
erally continue to reflect the statutory 
regime under 932(c) as set forth in the 
temporary and proposed regulations, the 
Treasury Department and the IRS agree 
that additional guidance with respect to 
the Federal filing requirements and obli
gations under section 932( c) is warranted. 
The final regulations provide an example 
illustrating that a bona fide resident of the 
U.S. Virgin Islands will not be subject to 
any U.S. filing requirement if, in order to 
correct a return previously filed with the 
U.S. Virgin Islands, that individual timely 
files an amended return with the U.S. Vir
gin Islands. The Treasury Department and 
the IRS believe that individuals generally 
should first avail themselves of similar ad
ministrative remedies that the U.S. Virgin 
Islands may provide. 

The final regulations also provide a new 
rule for purposes of determining the resid
ual Federal income tax liability, if any, of 
individuals who are bonafide residents of 
the U.S. Virgin Islands. Under this new 
rule, such individuals are allowed a credit 
for amounts already paid to the U.S. Vir
gin Islands. Thus, their residual Federal 
income tax liability should equal the dif
ference between their entire income tax li
ability and the amount of income tax al
ready paid to the U.S. Virgin Islands. 

Section 932(b) provides a similar credit 
for U.S. citizens and resident aliens who 
are not bona fide residents of the U.S. 
Virgin Islands. If such individuals have 
income from sources within the U.S. Vir
gin Islands or income that is effectively 
connected with the conduct of a trade or 
business in the U.S. Virgin Islands, then 
sections 932(a) and (b) generally require 
such individuals to file an income tax re
turn with both the IRS and the U.S. Virgin 
Islands tax authorities, paying an appli
cable percentage of taxes attributable to 
such income to the U.S. Virgin Islands. 
The individual may claim a credit for the 
tax required to be paid to the U.S. Virgin 
Islands, so that only the balance is due 
to the United States. Like the temporary 
and proposed regulations, the final reg-

ulations retlect these statutory rules. In 
the event that an individual who is not 
a hnna fide resident pays more tax to 
the U.S. Virgin Islands than is required, 
Rev. Proc. 2006-23, 2006-1 C.B. 900, 
(see §60J.60l(d)(2)(ii)(b) provides pro
cedures for requesting U.S. competent 
authority assistance for resolving incon
sistent tax treatment with respect to such 
payments by the IRS and the U.S. Virgin 
Islands tax authorities. 

With respect to the Federal statute of 
limitations, the final regulations incorpo
rate the interim rules announced in Notice 
2007-31, 2007-16 I.R.B. 971, under the 
authority of section 7654(e). Accordingly, 
the final regulations under section 932(c) 
provide that the Federal statute of limita
tions under section 6501 (a) for a U.S. cit
izen or resident alien who claims to be a 
bona fide resident of the U.S. Virgin Is
lands generally will start running upon the 
filing of an income tax return with the U.S. 
Virgin Islands. This general rule applies 
as long as the IRS and U.S. Virgin Islands 
have in place an agreement for the au
tomatic exchange of information satisfy
ing the requirements of the Commissioner 
of the IRS. Because the working arrange
ment announced in Notice 2007-31 sat
isfies this condition, this general rule ap
plies to years ending on or after Decem
ber 31, 2006. In the event that the work
ing arrangement is terminated and in the 
absence of a successor agreement, an in
dividual claiming to be a bona fide resi
dent of the U.S. Virgin Islands generally 
must file an income tax return with the 
IRS in order to start the Federal statute of 
limitations period. In such circumstances, 
however, the Commissioner may by ad
ministrative pronouncement specify other 
rules for this purpose. For years ending 
before December 31, 2006, the U.S. filing 
requirements provided in Notice 2007-19, 
2007-11 I.R.B. 689, continue to apply. See 
§601.60 1 (d)(2)(ii)(b). 

The temporary and proposed regula
tions amend the regulations under section 
6688 (concerning assessable penalties 
with respect to information reporting un
der section 7654) to conform to changes 
made by the 2004 Act. The temporary 
and proposed regulations provide that the 
penalty applies to individuals who are sub
ject to reporting requirements promulgated 
under the authority of section 937(c) (con
cerning individuals who become or cease 
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to be bona fide residents of a territory) or 

section 7654 (concerning the coordination 

of United States and territorial income 

taxes). This information reporting in

cludes the requirement to file Form 8689, 

"Allocation of Individual Income Tax to 
the U.S. Virgin Islands," and the require

ment to file Form 8898, "Statement for 
Individuals Who Begin or End Bona Fide 
Residence in a U.S. Possession." 

One commentator noted that section 

6688 applies only to "individuals de

scribed in section 7654(a)" and therefore 

should not extend to Form 8689. which 

is required of only U.S. citizens or res

idents (other than bona fide residents of 

the U.S. Virgin Islands) who have income 

derived from sources within the U.S. Vir

gin Islands or effectively connected with 

the conduct of a trade or business in the 

U.S. Virgin Is[ands, or spouses who file 

joint returns with such individuals. The 

Treasury Department and the IRS agree 
that such individuals are not described in 
section 7654(a). which generally applies 

only to bona fide residents of an applica
ble territory. The final regulations under 

section 6688 are amended accordingly. 

E. Application of subpart F to bona fide 
residents of a territorv 

In general, corporations created or or
ganized in a territory are treated as for
eign corporations for Federal income tax 
purposes, including the subpart F provi
sions relating to controlled foreign corpo
rations. Section 957(c), however, provides 
a significant exception for bona fide resi
dents of Puerto Rico and section 93 I pos
sessions. [n cases where the exception ap
plies, such an individual is not treated as a 
U.S. person for purposes of subpart F. Con
sequently. such an individual is not treated 
as a U.S. shareholder under section 951 (b), 
and where such individuals own more than 
50 percent of the vote or value of a corpo
ration created or organized under the laws 
of Puerto Rico (a Puerto Rico corporation) 
or a section 93 [ possession (a section 931 
corporation), as the case may be, such a 
corporation is not treated as a controlled 
foreign corporation under section 957(a). 

[n the case of a bOlla fide resident of 

Puerto Rico. the exception applies under 
section 957(c)( I) with respect to a Puerto 
Rico corporation if a dividend received 
by such individual during the taxable year 
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from such corporation would, for purposes 

of section 933( I), be treated as income 

derived from sources within Puerto Rico. 

With respect to bona fide residents of a 

section 931 possession, the exception ap

plies under section 957(c)(2) with respect 

to a corporation organized or created in 

the section 931 possession if: (I) 80 per

cent or more of the gross income of the 

corporation during the three-year testing 

period ending at the close of the taxable 

year (or applicable part) was derived from 

sources within such territory or was ef

fectively connected with the conduct of a 

trade or business in such a territory; and 

(2) 50 percent of more of the gross income 

of the corporation for such period (or part) 

was derived from the active conduct of a 

trade or business within such territory (the 

80/50 conditions). 
For purposes of determining whether 

income is from sources within Puerto Rico, 

the temporary and proposed regulations 

generally apply the territory source rules 
in § 1.937-2T, including the special rules 

for determining whether dividends to in
dividuals who own more than 10 percent 

of the total voting stock of a territory cor

poration are from sources within the rele
vant territory. Those dividend source rules 
treat only a ratable portion of any divi

dend paid or accrued by a territory cor
poration to such a shareholder as terri
tory source income unless the corporation 

meets the same 80/50 conditions as those 
applied under section 957(c)(2). Conse
quently, under the temporary and proposed 
regulations, unless a Puerto Rico corpo
ration's gross income is derived entirely 
from sources within Puerto Rico, the cor
poration must meet the same 80/50 condi
tions applicable to a section 931 corpora
tion in orderfor section 957(c)(1) to apply. 

Commentators from Puerto Rico ob
jected to the effect of the temporary and 
proposed regulations with respect to the 
application of section 957(c)(I). The 
commentators noted that since 1986, all 
dividends from Puerto Rico corporations 
were treated as income from sources 
within Puerto Rico, and therefore such 
corporations were not treated as controlled 
foreign corporations for 10 percent share
holders who were bona fide residents of 
Puerto Rico. Commentators noted that the 
legislative history to neither the 2004 Act 
nor the 1986 Act, which amended section 
957(c) by applying the 80/50 conditions 

with respect to section 931 corporations 

but did not specifically apply lhose condi. 

tions to Puerto Rico corporations. makes 

any reference to Congressional intent 10 

apply the 80/50 conditions to Puerto Rico 
corporations. 

The Treasury Department and the IRS 

believe that given the distinct statutory 

tests under section 957(c)(I) and (c)(2). 

the 80/50 conditions should apply only to 

section 931 corporations. Therefore. the 

final regulations provide that the special 

dividend source rules of § I .937-2(g)(\) 

(including the 80/50 conditions) will not 

apply when determining, for purposes of 
section 957(c)(l), whether a dividend re, 

ceived by the Puerto Rico corporation dur, 

ing the taxable year would be treated under 

section 933(1) as derived from sources 

within Puerto Rico. Rather, the principles 
of section 861(a)(2)(A) under the gen· 

eral territory source rules will apply. and 

consequently dividends from Puerto Rico 

corporations generally will be treated as 

income from sources within Puerto Rico 
for purposes of applying section 957(c)(l) 

unless the U.S. income rule prevents the 

dividends from being sourced to Puerto 

Rico because, for example. the dividends 
are from sources within the United States 
under section 861(a)(2)(B). 

The temporary and proposed regula· 

tions contain related rules under sections 
6038 and 6046 with respect to information 
reporting requirements concerning certain 

foreign corporations owned by a United 
States person who is a bona fide resident 
of Puerto Rico or a section 931 posses· 
sion. Under the temporary regulations, 
the special definition of United States 
person under section 957(c) also applies 

for purposes of sections 6038 and 6046. 
However, because the final regulations 
no longer apply the 80/50 conditions to 
bona fide residents of Puerto Rico (for 
purposes of subpart F), the Treasury De
partment and the IRS are concerned that 
such individuals may no longer have to 
provide information concerning their con· 
trolled foreign corporations, including 

those formed in Puerto Rico. 
The Treasury Department and the IRS 

believe that the information required un

der sections 6038 and 6046 is necessary 
for purposes of determining whether such 

individuals have a Federal income taX 

liability. Thus, the final regulations con
tinue to apply the 80/50 conditions of 



§1.937-2(g)(I) when defining United 
States person for purposes of the informa
tion reporting requirements under sections 
6038 and 6046. 

With respect to bona fide residents of 
a section 931 possession, the final regula
tions continue to apply the same exception 
(with the 80/50 conditions) for purposes of 
section 9S7(c) and sections 6038 and 6046. 

F. Entity status 

With respect to section 935 possessions 
and the U.S. Virgin Islands (mirror code 
territories), the temporary and proposed 
regulations contain special rules requiring 
consistent treatment of certain business 
entities for U.S. and mirror code tax pur
poses. The rules generally apply to elec
tions under section 1362(a) (subchapter 
S corporations), §301.7701-3(c) (eligible 
entities), and other similar elections. The 
rules provide, among other things, that if 
an entity files an election with the IRS but 
not with the relevant mirror code territory, 
then the appropriate tax authority of the 
mirror code territory may, at its discretion, 
deem the election also to have been made 
for mirror code tax purposes. Similarly, if 
any such election is filed in a mirror code 
territory but not with the IRS, the Com
missioner may, at his or her discretion, 
deem the election to have been made for 
U.S. Federal income tax purposes. 

The Treasury Department and the IRS 
specifically requested comments relating 
to elections that should be specifically 
mentioned or excluded from the entity 
status election rules. Commentators re
quested two limited exceptions to the 
requirement for making consistent elec
tions in the case of a U.S. entity that files 
an election with the IRS but not with the 
relevant mirror coder territory. 

The first comment related to a U.S. en
tity that elects to be treated as a real es
tate mortgage investment conduit under 
section 860D(b) (a REMIC) for U.S. tax 
purposes. The commentator noted that a 
REMIC would be classified as a foreign 
corporation for mirror code tax purposes 
unless it either files an election in the mir
ror code territory or the appropriate tax au
thority of the relevant mirror code territory 
exercises his or her discretion to treat the 
entity as if an election had been made. The 
commentator requested that the entity con
sistency rules be restricted so as not to ap-

ply to a publicly traded REMIC unless five 
percent or more of the REMIC's owner
ship is held by a bona fide resident of the 
relevant territory or a corporation created 
or organized in the relevant territory. 

The second comment similarly re
quested an exception to the consistent 
election requirement in the case of a U.S. 
corporation that, prior to the temporary 
and proposed regulations, made an elec
tion with the IRS under section 1362(a) to 
be an S corporation but had a shareholder 
who was a bona fide resident of a mirror 
code territory who treated the entity as a 
foreign C corporation for purposes of the 
individual's taxation in the territory. The 
commentator requested that such individ
uals be allowed under these circumstances 
to make a one-time election in the mirror 
code territory to treat the U.S. entity for 
purposes of mirror code taxation as either 
a domestic S corporation or a foreign C 
corporation (as it would be in the absence 
of an affirmative election under section 
1362(a) by the entity or a deemed election 
by the mirror code tax authority). 

The Treasury Department and the IRS 
are concerned about the possibility of in
appropriate tax results from inconsistent 
treatment of entities in the United States 
and mirror code jurisdictions and believe 
that this problem exists even in circum
stances in which the owners of the entity 
hold less than five percent of the interests 
in the entity. Furthermore, the Treasury 
Department and the IRS believe that treat
ing the entity consistently in the territory 
and the United States should not impose 
an undue burden on the entity. Thus, the 
Treasury Department and the IRS do not 
believe that a special exception in the en
tity consistency rules is necessary in either 
case. 

As provided in the temporary and pro
posed regulations, which are finalized 
here without change, the ability of the tax 
authority in a mirror code jurisdiction to 
deem an election to have been made for 
territorial tax purposes is discretionary. 
The Treasury Department and the IRS 
anticipate that, to the extent the entity 
status rules apply, this discretion will be 
exercised in situations where taxpayers 
treat a business entity in an inconsistent 
manner with the result that it reduces 
their overall tax liability below what oth
erwise would be due in the absence of 
the mirror system. In addition, and as a 

general matter, the Treasury Department 
and the IRS encourage taxpayers to take 
consistent positions in both jurisdictions 
or, if this is not possible, to seek avail
able administrative assistance from the 
relevant jurisdiction including, for ex
ample, requesting a pre-filing or similar 
agreement with respect to an entity's clas
sification as well as requesting competent 
authority assistance concerning any in
consistent positions taken by the IRS and 
a territory with respect to the entity clas
sification of an entity. See, for example, 
Rev. Proc. 2007-17, 2007-4 I.R.B. 368, 
(IRS pre-filing agreement procedures) 
and Rev. Proc. 2006-23, 2006-1 C.B. 
900, (U.S. competent authority assistance 
procedures with respect to the territories). 
See §601.601(d)(2)(ii)(b). 

III. Miscellaneous Changes 

The final regulations also reflect var
ious nonsubstantive stylistic edits to the 
proposed and temporary regulations to en
hance clarity and readability. 

Effect on Other Documents 

Rev. Rul. 56-127, 1956-1 C.B. 323, is 
obsolete as of April 9, 2008. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been determined 
that section S53(b) of the Administrative 
Procedure Act (5 U.S.c. chapter 5) does 
not apply to these regulations. Because the 
regulations do not impose a collection of 
information on small entities, the Regula
tory Flexibility Act (5 U.S.c. chapter 6) 
does not apply. Pursuant to section 7805(f) 
of the Internal Revenue Code, the notice of 
proposed rulemaking preceding these reg
ulations was submitted to the Chief Coun
sel for Advocacy of the Small Business 
Administration for comment on its impact 
on small business. 

Drafting Information 

The principal author of these regula
tions is J. David Varley, Office of the As
sociate Chief Counsel (International), IRS. 
However, other personnel from the IRS 
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and Treasury Department participated in 
their development. 

* * * * * 

Adoption of Amendments to the 
Regulations 

Accordingly. 26 CFR parts 1 and 301 
are amended as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 

part I is amended by adding entries in nu

merical order to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Section \.931-1 also issued under 26 

U.s.c. 7654(e). 

Section 1.932-1 also issued under 26 

U.s.c. 7654(e). * * * 
Section 1.934-1 also issued under 26 

U.s.c. 934(b)(4). * * * 
Section \.935-\ also issued under 26 

U.S.c. 7654(e). * * * 
Section 1.937-2 also issued under 26 

U.S.c. 937(b). 
Section 1.937-3 also issued under 26 

U.s.c. 937(b). * * * 
Section 1.957-3 also issued under 26 

U.S.c. 957(c). * * * 
Par. 2. Section 1.1-\ is amended by 

revising the second sentence of paragraph 
(b) and adding a new paragraph (d) to read 
as follows: 

~l.l-llncoll1e tax 011 individuals. 

* * * * * 
(b) * * * Pursuant to section 876. a non

resident alien individual who is a bonafide 
resident of a section 931 possession (as de
fined in ~ 1.931-1 (c)( I) of this chapter) or 
Puerto Rico during the entire taxable year 
is. except as provided in section 931 or 933 
with respect to income from sources within 
such possessions. subject to taxation in the 
same manner as a resident alien individual. 

* * * 

* * * * * 
(d) Eflectil'e/applica/JifilY date. The 

second sentence of paragraph (b) of this 
section applies to taxable years ending 
after April 9. 2008. 

Par. 3. Section 1.170A-1 is amended 
by revising paragraph U )(9) and the head
ing for paragraph (k) and adding a new 
sentence at the end of paragraph (k) to read 
as follows: 
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§ J. J 70A-J Charitable, etc., conrributiOlls 

and gifts; allowance of deduction. 

* * * * * 
(j)(9) Charitable contributions paid by 

hOllafide residents of a section 931 posses
sion as defined in § I .931-I(c)( I) or Puerto 

Rico are deductible only to the extent allo

cable to income that is not excluded under 

section 931 or 933. For the rules for al
locating deductions for charitable contri

butions, see the regulations under section 

861. 

* * * * * 
(k) Effective/applicability date. * * * 

Paragraph U)(9) of this section is applica

ble for taxable years ending after April 9, 

2008. 

§1.l70A-lT [Removed] 

Par. 4. Section 1.170A-I T is removed. 
Par. 5. Section 1.861-3 is amended 

by revising paragraph (a)(2) and revising 
the heading for paragraph (d) and adding a 
new sentence at the end of paragraph (d) to 

read as follows: 

§1.861-3 Dividends. 

* * * * * 
(a) * * * 
(2) Dividend from a domestic corpora

tion. A dividend described in this para
graph (a)(2) is a dividend from a domestic 
corporation other than a corporation that 
has an election in effect under section 936. 
See paragraph (a)(5) of this section for 
the treatment of certain dividends from a 
DISC or former DISC. 

* * * * * 
(d) Effective/applicability date. * * * 

Paragraph (a)(2) of this section applies to 
taxable years ending after April 9, 2008. 

§1.861-3T [Removed] 

Par. 6. Section 1.861-3T is removed. 
Par. 7. Section 1.861-8 is amended 

by adding paragraphs (f)(l )(vi)(E), 
(f)O )(vi)(F), (f)(l )(vi)(H), and (h) to read 
as follows: 

§1.861-8 Computation aftaxable income 
from sources within the United States and 
from other sources and activities. 

* * * * * 
(f)***(1)*** 

(vi) * * * 
eE) The tax base for individuals entitled 

to the benetits of section 931 and the sec
tion 936 tax credit of a domestic corpora

tion that has an election in effect under sec
tion 936; 

(F) The exclusion for income from 
Puerto Rico for bona fide residents of 
Puerto Rico under section 933; 

* * * * * 
(H) The income derived from the U.S. 

Virgin Islands or from a section 935 pos
session (as defined in § 1.935-\ (a)(3)(i)). 

* * * * * 
(h) Effective/applicability date. Para

graphs (f)(l)(vi)(E), (f)(l)(vi)(F), and 
(f)(I)( vi)(H) of this section apply to tax· 
able years ending after April 9, 2008. 

Par. 8. Section 1.87 I - I is amended by 
revising paragraph (b)(I)(iii) and revising 

the heading for paragraph (c) and adding a 
new sentence at the end of paragraph (el to 
read as follows: 

§1.871-1 Classification and manner of 
taxing alien individuals. 

* * * * * 
(b) * * * (1) * * * 
(iii) Nonresident alien individuals who 

are bona fide residents of a section 931 
possession (as defined in §1.931-1(c)(1) 
of this chapter) or Puerto Rico during 
the entire taxable year. An individual 
described in paragraph (b)(l)(i) or (ii) 

of this section is subject to tax pursuant 
to the provisions of subpart A (section 
871 and following), part II. subchapter N, 
chapter I of the Code, and the regulations 
under those provisions. The provisions 
of subpart A do not apply to individuals 
described in this paragraph (b)( I )(iii), but 
such individuals, except as provided in 
section 931 or 933, are subject to the tax 
imposed by section 1 or 55. See § 1.876-1. 

* * * * * 
(c) Effective/applicability date. * * * 

Paragraph (b )(l)(iii) of this section applies 
to taxable years ending after April 9, 2008. 

Par. 9. Section 1.876-1 is revised to 

read as follows: 

§1.876-1 Alien residentsofPuerloRico, 
Guam, American Samoa, or the Northern 
Mariana Islands. 

(a) Scope. Section 876 and this section 
apply to any nonresident alien individual 



who is a bona fide resident of Puerto Rico 
or of a section 931 possession during the 
entire taxable year. 

(b) In general. An individual to whom 
this section applies is, in accordance with 
the provisions of section 876, subject to 
tax under sections I and 55 in generally 
the same manner as an alien resident of 
the United States. See §§1.1-1(b) and 
1.871-1. The tax generall y is imposed 
upon the taxable income of such individ
ual, determined in accordance with section 
63(a) and the regulations under that sec
tion, from sources both within and without 
the United States, except for amounts ex
cluded from gross income under the provi
sions of section 931 or 933. For determin
ing the form of return to be used by such an 
individual, see section 6012 and the regu
lations under that section. 

(c) Exceptions. Though subject to the 
tax imposed by section 1, an individual to 
whom this section applies will neverthe
less be treated as a nonresident alien in
dividual for the purpose of many provi
sions of the Internal Revenue Code (Code) 
relating to nonresident alien individuals. 
Thus, for example, such an individual is 
not allowed the standard deduction (sec
tion 63(c)(6»; is subject to withholding 
of tax at source under chapter 3 of the 
Code (for example, section 1441(e»; is 
generally excepted from the collection of 
income tax at source on wages for ser
vices performed in the possession (sec
tion 3401(a)(6»; is not allowed to make 
a joint return (section 6013(a)(1»; and, if 
described in section 6072( c), must pay his 
first installment of estimated income tax 
on or before the 15th day of the 6th month 
of the taxable year (section 66S4(j) and 
(k» and must pay his income tax on or be
fore the ISth day of the 6th month follow
ing the close of the taxable year (sections 
6072(c) and 6151(a». In addition, under 
section IS2(b)(3), an individual is not al
lowed a deduction for a dependent who is 
a resident of the relevant possession unless 
the dependent is a citizen or national of the 
United States. 

(d) Credits against tax. (1) Certain 
credits under the Internal Revenue Code 
are available to any taxpayer subject to the 
tax imposed by section I, including indi
viduals to whom this section applies. For 
example, except as otherwise provided un
der section 931 or 933, the credits pro
vided by the following sections are allow-

able to the extent provided under such sec
tions against the tax determined in accor
dance with this section-

(i) Section 23 (relating to the credit for 
adoption expenses); 

(ii) Section 31 (relating to the credit for 
tax withheld on wages); 

(iii) Section 33 (relating to the credit 
for tax withheld at source on nonresident 
aliens); and 

(iv) Section 34 (relating to the credit for 
certain uses of gasoline and special fuels). 

(2) Certain credits under the Internal 
Revenue Code are not available to non
resident aliens or are subject to limitations 
based on such factors as principal place of 
abode in the United States. For example, 
the credits provided by the following sec
tions are not allowable against the tax de
termined in accordance with this section 
except to the extent otherwise provided un
der such sections-

(i) Section 22 (relating to the credit for 
the elderly and disabled); 

(ii) Section 2SA (relating to the Hope 
Scholarship and Lifetime Learning Cred
its); and 

(iii) Section 32 (relating to the earned 
income credit). 

(e) Definitions. For purposes of this 
section-

(I) "Bona fide resident" is defined in 
§1.937-1; and 

(2) "Section 931 possession" is defined 
in §1.931-1(c)(l). 

(f) Effective/applicability date. This 
section applies to taxable years ending af
ter April 9, 2008. 

§1.876-1T [Removed] 

Par. 10. Section 1.876-lT is removed. 
Par. 11. Section 1.881-1 is amended by 

revising the last sentence of paragraph (c) 
and the heading of paragraph Cf) to read as 
follows: 

§I.881-1 Manner of taxing foreign 
corporations. 

* * * * * 
(c) * * * However, for special rules re

lating to possessions of the United States, 
see § 1.881-5. 

* * * * * 
(f) EffectiVe/applicability date. * * * 
Par. 12. Section 1.881-S is amended as 

follows: 

I. Revise paragraphs (a), (b), (c), (d), 
(e), (0, (f)O), (f)(2), (f)(3), <D(S), (f)(6), 
(f)(7), (g), (h), and (i). 

2. Remove paragraph (f)(8). 
The revisions read as follows: 

§1.881-5 Exception for certain 
possessions corporations. 

(a) Scope. Section 881(b) and this sec
tion provide special rules for the applica
tion of sections 881 and 884 to certain cor
porations created or organized in posses
sions of the United States. Paragraph (g) 
of this section provides special rules for 
the application of sections 881 and 884 to 
corporations created or organized in the 
United States for purposes of determin
ing tax liability incurred to certain pos
sessions that administer income tax laws 
that are identical (except for the substitu
tion of the name of the possession for the 
term "United States" where appropriate) to 
those in force in the United States. See 
§ 1.884-0(b) for special rules relating to the 
application of section 884 with respect to 
possessions of the United States. 

(b) Operative rules. (1) Corporations 
described in paragraphs (c) and (d) of this 
section are not treated as foreign corpora
tions for purposes of section 881. Accord
ingly, they are exempt from the tax im
posed by section 881(a). 

(2) For corporations described in para
graph (e) of this section, the rate of tax 
imposed by section 881(a) on U.S. source 
dividends received is 10 percent (rather 
than the generally applicable 30 percent). 

(c) U.S. Virgin Islands and section 931 
possessions. A corporation created or or
ganized in, or under the law of, the U.S. 
Virgin Islands or a section 931 possession 
is described in this paragraph (c) for a tax
able year when the following conditions 
are satisfied-

(1) At all times during such taxable 
year, less than 25 percent in value of the 
stock of such corporation is beneficially 
owned (directly or indirectly) by foreign 
persons; 

(2) At least 65 percent of the gross in
come of such corporation is shown to the 
satisfaction of the Commissioner upon ex
amination to be effectively connected with 
the conduct of a trade or business in such 
a possession or the United States for the 
3-year period ending with the close of the 
taxable year of such corporation (or for 
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such part of such period as the corporation 
or any predecessor has been in existence); 
and 

(3) No substantial part of the income 
of such corporation for the taxable year 
is used (directly or indirectly) to satisfy 
obligations to persons who are not bOlla 

fide residenh of such a possession or the 
United States. 

(d) Sectioll 935 possessiolls. A corpo
ration created or org~mized in. or under 
the law of. a section 935 possession is de
scribed in this paragraph (d) for a taxable 
year when the following conditions are sat
isfied-

( I) At all times during such taxable 
year. less than 25 percent in value of the 
stock of such corporation is owned (di
rectly or indirectly) by foreign persons; 
and 

(2) At least 20 percent of the gross 
income of such corporation is shown to 
the satisfaction of the Commissioner upon 
examination to have been derived from 
sources within such possession for the 
3-year period ending with the close of the 
preceding taxable year of such corpora
tion (or for such part of such period as the 
corporation has been in existence). 

(e) Plierto Rico. A corporation created 
or organized in. or under the law o( Puerto 
Rico is described in this paragraph (e) for 
a taxable year when the conditions of para
graphs (c)( I) through (c)(3) of this section 
are satisfied (using the language "Puerto 
Rico"' instead of "such a possession"'). 

(0 De.tinitiolls and other rules. For pur
poses of this section-

( I ) "Section 931 possession"' is defined 
in *1.931-/(c)(I): and 

(2) "Section 935 possession" is defined 
in * 1935-I(a)(3)(i). 

(3) Foreigll person means any person 
other than-

(i) A United States person (as defined 
in section 770 I (a)( 30) and the regulations 
under that section): or 

(ii) A person who would be a United 
States person if references to the United 
Slales in seclion 770 I induded references 
to a possession of the United States. 

(5) Source. The rules of * 1.937-2 will 
apply for determining whether income is 
from sources within a possession. 

(6) EtJi,ctil'C/r cOllnected income. The 
rules of * 1.937-3 (other than paragraph (c) 
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of that section) will apply for determining 
\vhether income is effectively connected 
with the conduct of a trade or business in a 
possessiOn. 

(7) Illdirect O\\"Ilership. The rules of 
section 318(a)(2) will apply except that the 
language "5 percent" will be used instead 
of "50 percent" in section 318(a)(2)(C). 

(g) Mirror code jurisdictions. For pur
poses of applying mirrored section 881 to 
determine tax liability incurred to a sec
tion 935 possession or the U.S. Virgin Is
lands-

( I ) The rules of paragraphs (b) through 
(d) of this section will not apply; and 

(2) A corporation created or organized 
in, or under the law of, such possession or 
the United States will not be considered a 
foreign corporation. 

(h) Example. The principles of this sec
tion are illustrated by the following exam
ple: 

Example. X is a corporation organized under the 

law of the U.S. Virgin Islands with a branch located 

in State F. At least 65 percent of the gross income 

of X is effectively connected with the conduct of a 

trade or business in the U.S. Virgin Islands and no 

substantial part of the income of X for the taxable year 

is used to satisfy obligations to persons who are not 

hOllll.fide residents of the United States or the U.S. 

Virgin Islands. Seventy-four percent of the stock of 

X is owned by unrelated individuals who are residents 

of the UnIted States or the U.S. Virgin Islands. Y. a 

corporation organized under the law of State D. and 

Z. a partnership mganil.ed under the law of State F. 
each own 1:1 percent orthe stock of X. A. an unrelated 

foreign individual. owns 100 percent of the stock of 

corporation Y. Band C. unrelated foreign individuals. 

each own a 50 percent interest in partnership Z. Thus. 

the condition of paragraph Ic)( I ) of this section is not 

sati sfied. because 26 percent of X is owned indirectly 

hy foreign persons IA. B. and C). Accordingly. X is 
treated as a foreign corporation for purposes of sec

tion 881. 

(i) Effectivelapplicabilit) dates. Except 
as otherwise provided in this paragraph (i), 
this section applies to payments made in 
taxable years ending after April 9, 2008. 
If. on or after April 9. 2008, there takes 
effect an increase in the Commonwealth 
of Puerto Rico's withholding tax gener
ally applicable to dividends paid to United 
States corporations not engaged in a trade 
or business in the Commonwealth to a rate 
greater than 10 percent, the rules of para
graphs (b )(2) and (e) of this section will not 
apply to dividends received on or after the 
effective date of the increase. Paragraph 
(0(4) of this section applies to payments 
made after January 31, 2006. Taxpayers 
may choose to apply paragraph (f)( 4) of 

this section to payments made after Octo
ber 22, 2004. 

Par. 13. Section 1.884-0 is amended by 
revising paragraph (b) to read as fOllows: 

§1.884-0 Overviell' of regulation 
provisions for section 884. 

* * * * * 
(b) Special rules for u.s. possessioll.l. 

( I) Section 884 does not apply to a Cor
poration created or organized in, or under 
the law of. American Samoa, Guam, the 
Northern Mariana Islands, or the U.S. Vir. 
gin Islands, provided that the conditions of 
§ I. 8 81-5( c)(1) through (c )(3) are satisfied 
with respect to such corporation. The pre· 
ceding sentence applies for taxable years 
ending after April 9, 2008. 

(2) Section 884 does not apply for pur· 
poses of determining tax liability incurred 
to a section 935 possession or the U.S. Vir· 
gin Islands by a corporation created or or
ganized in, or under the law of, such pos· 
session or the United States. The preced
ing sentence applies for taxable years end
ing after April 9, 2008. 

* * * * * 

§1.884-0T [Removed] 

Par. 14. Section 1.884-0T is removed. 
Par. 15. Section 1.901-1 is amended 

by revising paragraph (g) and adding new 
paragraph (j) to read as follows: 

§ 1. 901-1 Allowance of credit for taxes. 

* * * * * 
(g) Taxpayers to whom credit not al· 

lowed. Among those to whom the credit 
for taxes is not allowed are the following: 

(I) Except as provided in section 906. a 
foreign corporation. 

(2) Except as provided in section 906. a 
nonresident alien individual who is not de
scribed in section 876 (see sections 874(c) 
and 901 (b)( 4)). 

(3) A nonresident alien individual de
scribed in section 876 other than a bona 
fide resident (as defined in section 937(a) 
and the regulations under that section) of 
Puerto Rico during the entire taxable year 
(see sections 901(b)(3) and (4». 

(4) A U.S. citizen or resident alien in
dividual who is a bona fide resident of 
a section 931 possession (as defined in 
§1.931-I(c)(l»), the U.S. Virgin Islands. 



or Puerto Rico, and who excludes certain 
income from U.S. gross income to the ex
tent of taxes allocable to the income so ex
cluded (see sections 931 (b )(2), 933( 1), and 
932(c)(4». 

* * * * * 
(j) Effective/applicability date. Para

graph (g) of this section applies to taxable 
years ending after April 9, 2008. 

§1.901-1T [Removed] 

Par. 16. Section 1.901-1T is removed. 
Par. 17. Section 1.931-1 is revised to 

read as follows: 

§1.931-1 Exclusion of certain income 
from sources within Guam, American 
Samoa, or the Northern Mariana Islands. 

(a) General rule. (l) An individual 
(whether a United States citizen or an 
alien), who is a bona fide resident of a 
section 931 possession during the entire 
taxable year, will exclude from gross in
come the income derived from sources 
within any section 931 possession and 
the income effectively connected with the 
conduct of a trade or business by such 
individual within any section 931 posses
sion, except amounts received for services 
performed as an employee of the United 
States or any agency thereof. For pur
poses of section 931 (d) and this section, an 
employee of the government of a section 
931 possession will not be considered an 
employee of the United States or of an 
agency of the United States. 

(2) The following example illustrates 
the application of the general rule in para
graph (a)(l) of this section: 

Example. D, a United States citizen, files returns 
on a calendar year basis. In April 2008, D moves to 
American Samoa, where he purchases a house and ac
cepts a permanent position with a local employer. For 
the remainder of the year and for the following three 
taxable years, D continues to live and work in Amer
ican Samoa and has a closer connection to Ameri
can Samoa than to the United States or any foreign 
country. Assuming that D otherwise meets the re
quirements under section 937(a) and § 1.937-1 (b) and 
(f)(I) (year-of-move exception), D is considered a 
bonafide resident of American Samoa for 2008. Ac
cordingly, under section 931 and paragraph (a)(1) of 
this section, D should exclude from his 2008 Federal 
gross income any income from sources within Amer
ican Samoa and any income that is effectively con
nected with the conduct of a trade or business within 
American Samoa, as determined under section 937(b) 
and §§1.937-2 and 1.937-3. as applicable. 

(b) Deductions and credits. In any 
case in which any amount otherwise con
stituting gross income is excluded from 
gross income under the provisions of sec
tion 931, there will not be alIowed as a 
deduction from gross income any items 
of expenses or losses or other deductions 
(except the deduction under section 151, 
relating to personal exemptions), or any 
credit, properly allocable to, or chargeable 
against, the amounts so excluded from 
gross income. For purposes of the pre
ceding sentence, the rules of § 1.861-8 
will apply (with creditable expenditures 
treated in the same manner as deductible 
expenditures) . 

(c) Definitions. For purposes of this 
section-

(1) The term section 931 possession 
means a possession that is a specified pos
session and that has entered into an imple
menting agreement, as described in section 
127l(b) of the Tax Reform Act of 1986, 
Public Law 99-514 (100 Stat. 2085), with 
the United States that is in effect for the en
tire taxable year; 

(2) The term specified possession 
means Guam, American Samoa, or the 
Northern Mariana Islands; 

(3) The rules of § 1.937-1 will apply 
for determining whether an individual is a 
bona fide resident of a section 931 posses
sion; 

(4) The rules of § 1.937-2 will apply 
for determining whether income is from 
sources within a section 931 possession; 
and 

(5) The rules of §1.937-3 will apply for 
determining whether income is effectively 
connected with the conduct of a trade or 
business within a section 931 possession. 

(d) Effective/applicability date. This 
section applies to taxable years ending af
ter April 9, 2008. 

§1.931-1T [Removed] 

Par. 18. Section 1.93l-lT is removed. 
Par. 19. Section 1.932-1 is revised to 

read as follows: 

§I.932-I Coordination of United States 
and Virgin Islands income taxes. 

(a) Scope-(l) In general. Section 932 
and this section set forth the special rules 
relating to the filing of income tax returns 
and income tax liabilities of individuals 

described in paragraph (a)(2) of this sec
tion. Paragraph (h) of this section also 
provides special rules requiring consistent 
treatment of business entities in the United 
States and in the United States Virgin Is
lands (Virgin Islands). 

(2) Individuals covered. This section 
will apply to any individual who-

(i) Is a bona fide resident of the Virgin 
Islands during the entire taxable year; 

(ii)(A) Is a citizen or resident of the 
United States (other than a bonafide res
ident of the Virgin Islands) during the en
tire taxable year; and 

(B) Has income derived from sources 
within the Virgin Islands, or effectively 
connected with the conduct of a trade or 
business within the Virgin Islands, for the 
taxable year; or 

(iii) Files a joint return for the taxable 
year with any individual described in para
graph (a)(2)(i) or (ii) of this section. 

(3) Definitions. For purposes of this 
section-

(i) The rules of § 1.937-1 will apply 
for determining whether an individual is a 
bona fide resident of the Virgin Islands; 

(ii) The rules of § 1.937-2 wilI apply 
for determining whether income is from 
sources within the Virgin Islands; and 

(iii) The rules of § 1.937-3 will apply 
for determining whether income is effec
tively connected with the conduct of a 
trade or business within the Virgin Islands. 

(b) U.S. individuals with Virgin Islands 
income-( 1) Dual filing requirement. 
Subject to paragraph (d) of this section, an 
individual described in paragraph (a)(2)(ii) 
of this section must make an income tax 
return for the taxable year to the United 
States and file a copy of such return with 
the Virgin Islands. Such individuals must 
also attach Form 8689, "Allocation of 
Individual Income Tax to the U.S. Virgin 
Islands," to the U.S. income tax return 
and to the income tax return filed with the 
Virgin Islands. 

(2) Tax payments. (i) Each individual 
to whom this paragraph (b) applies for the 
taxable year must pay the applicable per
centage of the taxes imposed by this chap
ter for such taxable year (determined with
out regard to paragraph (b)(2)(ii) of this 
section) to the Virgin Islands. 

(ii) A credit against the tax imposed by 
this chapter for the taxable year will be al
lowed in an amount equal to the taxes that 
are required to be paid to the Virgin Is-
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lands under paragraph (b)( 2)( i) of this sec
tion and are so paid. Such taxes will be 
considered creditable in the same manner 
as taxes paid to the United States (for ex
ample. under section 31) and not as taxes 
paid to a foreign govemment (for example. 
under sections 27 and l)() I). 

(iii) For purposes of this paragraph 
(b)(2)-

(A) The term oppliCllble percentage 
means the percentage that Virgin Islands 
adjusted gross lIlcome bears to adjusted 
gross income: 

(B) The term Virgin ls/(//uls adjusted 
gross illmllle means adjusted gross income 
determined hy taking into account only in
come derived from sources within the Vir
gin Islands and deductions properly appor
tioned or allocable to such income. For 
purposes of the preceding sentence. the 
rules of * 1.861-8 will apply: and 

(C) Pursuant to * 1.937-2(a), the rules 
of § 1.9.17-2(c)( I )(ii) and (c)(2) do not ap
ply. 

(c) BOIll[ fide residents of the Virgin Is
lands. Subject to paragraph (d) of this sec
tion. an individual described in paragraph 
(a)(2)(i) of this section will be subject to 
the following income tax return filing re
quirements: 

(I) Virgin Islands filing requirements. 
An individual to whom this paragraph (c) 
applies must file an income tax return for 
the taxable year with the Virgin Islands. 
On this return. the individual must report 
income from all sources and identify the 
source of each itcm of income shown on 
the return. 

(2) U.S. filing reqlli rel1lents. (i) For pur
poses of calculating the income tax liabil
ity to the United States of an individual to 
whom this paragraph (c) applies. gross in
come will not include any amount included 
in gross income on the return filed with the 
Virgin Islands pursuant to paragraph (c)( I) 
of this section. and deductions and credits 
allocable to such income will not be taken 
into account. provided that-

(A) The individual fully satisfied the 
reporting requirements of paragraph (c)( I ) 
of this section: and 

(B) The individual fully paid the tax 
liability referred 10 in section 9.14(a) to the 
Virgin Islands with respect to ,-uch income. 

(ii) For purposes of the U.S. statute of 
limitations under section 650 I (a). an in
come tax return filed with the Virgin Is
lands by an individual who takes the posi-
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tion that he or she is a bona fide resident 
of the Virgin Islands described in para
graph (a)(2)(i) of this section (or an indi
vidual who files a joint retU1l1 with such 
an individual under paragraph (d) of this 
section) will be deemed to be a U.S. in
come tax retU1l1. provided that the United 
States and the Virgin Islands have entered 
into an agreement for the routine exchange 
of income tax information satisfying the 
requirements of the Commissioner. The 
working arrangement announced in No
tice 2007-.11 satisfies the condition of the 
preceding sentence. See Notice 2007-31. 
2007-16 I.R.B. 971, (applicable to tax
able years ending on or after December 31, 
2006. unless and until arrangement termi
nates). In the absence of such an agree
ment. individuals to whom this paragraph 
(c) applies generally must file an income 
tax return for the taxable year with the 
United States to begin the period of limi
tations for Federal income tax purposes as 
provided in section 6501(a). and in such 
circumstances the Commissioner may by 
revenue procedure, notice, or other ad
ministrative pronouncement specify U.S. 
filing and other information reporting re
quirements for such individuals. For tax
able years ending before December 31, 
2006. the rules provided in section 3 of No
tice 2007-19,2007-11 I.R.B. 689, will ap
ply. See §601.601(d)(2)(ii)(b). 

(3) U.S. tax pa\'ments. In the case of 
an individual who is required to file an 
income tax retU1l1 with the United States 
as a consequence of failing to satisfy the 
requirements of paragraphs (c)(2)(i)(A) or 
(B) of this section. there will be allowed 
as a credit against the tax imposed by this 
chapter for the taxable year an amount 
cqual to the amount of the tax liability re
ferred to in section 934(a) to the extent 
paid to the Virgin Islands. Such taxes shall 
be considcrcd creditable in the same man
ner as taxes paid to the United States (for 
example, under section 31) and not as taxes 
paid to a foreign government (for example, 
under sections 27 and 901 J. 

(d) Joint retllms. In the case of married 
persons. if one or both spouses is an indi
vidual described in paragraph (a)(2) of this 
section and they file a joint return of in
come tax. the spou.~es mu,1 file their joint 
return with. and pay the tax due on such 
return to. the jurisdiction (or jurisdictions) 
where the spouse who has the greater ad
justed gross income for the taxable year 

would be required under paragraph (b) or 
(e) of this section to file a return if sep
arate returns were filed and all of their 
income were the income of such spouse. 
For this purpose, adjusted gross income of 
each spouse is determined under section 
62 and the regulations under that section 
but without regard to community propeny 
laws: and. if one of the spouses dies, the 
taxable year of the surviving spouse will be 
treated as ending on the date of such death. 

(e) Place forj/ling retllms-( I ) U.S. reo 
tllrns. Except as otherwise provided forre. 
turns filed under paragraph (c)(4) of this 
section. a return required under the rules of 
paragraphs (b) and (c) of this section to be 
filed with the United States must be filed 
as directed in the applicable forms and in· 
structions. 

(2) Virgin Is/ands returns. A return re· 
quired under the rules of paragraphs (b) 
and (c) of this section to be filed with the 
Virgin Islands must be filed as directed in 
the applicable forms and instructions. 

(f) Tax accounting standards-(l) In 
general. A dual filing taxpayer must use 
the same tax accounting standards on the 
returns filed with the United States and 
the Virgin Islands. A taxpayer who has 
filed a return only with the United States 
or only with the Virgin Islands as a sin
gle filing taxpayer for a prior taxable year 
and is required to file a return only with 
the other jurisdiction as a single filing tax
payer for a later taxable year may not, for 
such later taxable year, use different tax 
accounting standards unless the secondju
risdiction consents to such change. How
ever, such change will not be effective for 
returns filed thereafter with the first ju· 
risdiction unless before such later date of 
filing the taxpayer also obtains the con
sent of the first jurisdiction to make such 
change. Any request for consent to make a 
change pursuant to this paragraph (f) must 
be made to the office where the return is 
required to be filed under paragraph (e) of 
this section and in sufficient time to permit 
a copy of the consent to be attached to the 
return for the taxable year. 

(2) Definitions. For purposes of this 
paragraph (f), the terms-

(i) Dual filing taxpayer means a tax
payer who is required to file returns with 
the United States and the Virgin Islands for 
the same taxable year under the rules of 
paragraph (b) or (C) of this section; 



(ii) Single filing taxpayer means a tax
payer who is required to file a return only 
with the United States (because the indi
vidual is not described in paragraph (a)(2) 
of this section) or only with the Virgin Is
lands (because the individual is described 
in paragraph (a)(2)(i) of this section and 
satisfies the conditions of paragraphs 
(c)(2)(i) and (ii) of this section) for the 
taxable year; and 

(iii) Tax accounting standards includes 
the taxpayer's accounting period, methods 
of accounting, and any election to which 
the taxpayer is bound with respect to the 
reporting of taxable income. 

(g) Extension of territory-( 1) Section 
932(a) taxpayers-(i) General rule. With 
respect to an individual to whom section 
932(a) applies for a taxable year, for pur
poses of taxes imposed by Chapter I of the 
Internal Revenue Code (Code), the United 
States generally will be treated, in a geo
graphical and governmental sense, as in
cluding the Virgin Islands. The purpose of 
this rule is to facilitate the coordination of 
the tax systems of the United States and the 
Virgin Islands. Accordingly, the rule will 
have no effect where it is manifestly inap
plicable or its application would be incom
patible with the intent of any provision of 
the Code. 

(ii) Application of general rule. Con
texts in which the general rule of paragraph 
(g)(1)(i) of this section apply include-

(A) The characterization of taxes paid 
to the Virgin Islands. An individual to 
whom section 932(a) applies may take in
come tax required to be paid to the Virgin 
Islands under section 932(b) into account 
under sections 31, 6315, and 6402(b) as 
payments to the United States. Taxes paid 
to the Virgin Islands and otherwise satisfy
ing the requirements of section 164(a) will 
be allowed as a deduction under that sec
tion, but income taxes required to be paid 
to the Virgin Islands under section 932(b) 
will be disallowed as a deduction under 
section 275(a); 

(B) The determination of the source 
of income for purposes of the foreign tax 
credit (for example, sections 901 through 
904). Thus, for example, after an indi
vidual to whom section 932(a) applies 
determines which items of income consti
tute income from sources within the Virgin 
Islands under the rules of section 937(b), 
such income will be treated as income 

from sources within the United States for 
purposes of section 904; 

(C) The eligibility of a corporation to 
make a subchapter S election (sections 
1361 through 1379). Thus, for example, 
for purposes of determining whether a 
corporation created or organized in the 
Virgin Islands may make an election under 
section 1362(a) to be a subchapter S cor
poration, it will be treated as a domestic 
corporation and a shareholder to whom 
section 932(a) applies will not be treated 
as a nonresident alien individual with re
spect to such corporation. While such 
an election is in effect, the corporation 
will be treated as a domestic corporation 
for all purposes of the Internal Revenue 
Code. For the consistency requirement 
with respect to entity status elections, see 
paragraph (h) of this section; 

(D) The treatment of items carried over 
from other taxable years. Thus, for ex
ample, if an individual to whom section 
932(a) applies has for a taxable year a net 
operating loss carryback or carryover un
der section 172, a foreign tax credit car
ryback or carryover under section 904, a 
business credit carryback or carryover un
der section 39, a capital loss carryover un
der section 1212, or a charitable contribu
tions carryover under section 170, the car
ryback or carryover will be reported on the 
return filed in accordance with paragraph 
(b)( 1) of this section, even though the re
turn of the taxpayer for the taxable year 
giving rise to the carryback or carryover 
was required to be filed with the Virgin Is
lands under section 932(c); and 

(E) The treatment of property ex
changed for property of a like kind (section 
1031). Thus, for example, if an individual 
to whom section 932(a) applies exchanges 
real property located in the United States 
for real property located in the Virgin Is
lands, notwithstanding the provisions of 
section 1031 (h), such exchange may qual
ify as a like-kind exchange under section 
1031 (provided that all the other require
ments of section 1031 are satisfied). 

(iii) Nonapplication of general rule. 
Contexts in which the general rule of para
graph (g)(1)(i) of this section does not 
apply include-

(A) The application of any rules or 
regulations that explicitly treat the United 
States and any (or all) of its possessions as 
separate jurisdictions (for example, sec
tions 931 through 937, 7651, and 7654). 

(B) The determination of any aspect 
of an individual's residency (for example, 
sections 937(a) and 7701(b». Thus, for ex
ample, an individual whose principal place 
of abode is in the Virgin Islands is not con
sidered to have a principal place of abode 
in the United States for purposes of section 
32(c); 

(C) The characterization of a corpo
ration for purposes other than subchap
ter S (for example, sections 367, 951 
through 964, 1291 through 1298, 6038, 
and 6038B). Thus, for example, if an in
dividual to whom section 932(a) applies 
transfers appreciated tangible property to 
a corporation created or organized in the 
Virgin Islands in a transaction described in 
section 351, he or she must recognize gain 
unless an exception under section 367(a) 
applies. Also, if a corporation created or 
organized in the Virgin Islands qualifies as 
a passive foreign investment company un
der sections 1297 and 1298 with respect to 
an individual to whom section 932(a) ap
plies, a dividend paid to such shareholder 
does not constitute qualified dividend in
come under section I (h)(lI)(B). 

(2) Section 932( c) taxpayers-(i) Gen
eral rule. With respect to an individual to 
whom section 932(c) applies for a taxable 
year, for purposes of the territorial income 
tax of the Virgin Islands (that is, mirrored 
sections of the Code), the Virgin Islands 
generally will be treated, in a geographi
cal and governmental sense, as including 
the United States. The purpose of this rule 
is to facilitate the coordination of the tax 
systems of the United States and the Virgin 
Islands. Accordingly, the rule will have no 
effect where it is manifestly inapplicable or 
its application would be incompatible with 
the intent of any provision of the Code. 

(ii) Application of general rule. Con
texts in which the general rule of paragraph 
(g)(2)(i) of this section apply include-

(A) The characterization of taxes paid 
to the United States. A taxpayer described 
in section 932(c)(1) may take income tax 
paid to the United States into account 
under mirrored sections 31, 6315, and 
6402(b) as payments to the Virgin Islands; 

(B) The determination of the source of 
income for purposes of the foreign tax 
credit (for example, mirrored sections 901 
through 904). Thus, for example, any item 
of income that constitutes income from 
sources within the United States under the 
rules of sections 861 through 865 will be 
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treated as income from sources within the 

Virgin Islands for purposes of mirrored 
section 904; 

(C) The eligibility of a corporation to 
make a subchapter S election (mirrored 
sections 1361 through 1379). Thus, for 

example, for purposes of determining 
whether a corporation created or orga
nized in the United States may make an 
election under mirrored section 1362(a) 
to be a subchapter S corporation, it will 
be treated as a domestic corporation and 
a shareholder to whom section 932(c) 
applies will not be treated as a nonresi
dent alien individual with respect to such 
corporation. While such an election is in 
effect, the corporation will be treated as a 
domestic corporation for all purposes of 
the territorial income tax. For the consis
tency requirement with respect to entity 
status elections, see paragraph (h) of this 
section; 

(D) The treatment of items carried over 
from other taxable years. Thus, for ex
ample, if an individual to whom section 
932(c) applies has for a taxable year a net 
operating loss carryback or carryover un
der mirrored section 172, a foreign tax 

credit carryback or carryover under mir
rored section 904, a business credit carry
back or carryover under mirrored section 
39, a capital loss carryover under mirrored 
section 1212, or a charitable contributions 
carryover under mirrored section 170, the 
carryback or carryover will be reported on 
the return filed in accordance with para
graph (c)(1) of this section, even though 
the return of the taxpayer for the taxable 
year giving rise to the carryback or car
ryover was required to be filed with the 
United States; and 

(E) The treatment of property ex
changed for property of a like kind (mir
rored section 1031). Thus, for example, 
if an individual to whom section 932(c) 
applies exchanges real property located in 
the United States for real property located 
in the Virgin Islands, notwithstanding the 
provisions of mirrored section 1031 (h), 
such exchange may qualify as a like-kind 
exchange under mirrored section 1031 
(provided that all the other requirements 
of mirrored section 1031 are satisfied). 

(iii) Nonappiication of !?enerai rule. 
Contexts in which the general rule of para
graph (g)(2)(i) of this section does not 
apply include-
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(A) The determination of any aspect 

of an individual's residency (for example, 

mirrored section 7701(b)). Thus, for ex
ample, an individual whose principal place 
of abode is in the United States is not con

sidered to have a principal place of abode 
in the Virgin Islands for purposes of mir

rored section 32(c). 
(B) The determination of the source of 

income for purposes other than the foreign 
tax credit (for example, sections 932(a) 
and (b), 934(b), and 937). Thus, for exam

ple, compensation for services performed 
in the United States and rentals or royalties 
from property located in the United States 
do not constitute income from sources 
within the Virgin Islands for purposes of 
section 934(b); and 

(C) The definition of wages (mirrored 
section 3401). Thus, for example, ser
vices performed by an employee for an 
employer in the United States do not con
stitute services performed in the Virgin Is
lands under mirrored section 340l(a)(8). 

(h) Entity status consistency require
ment-( I) In general. Taxpayers should 
make consistent entity status elections (as 
defined in paragraph (h )(3) of this section), 
where applicable, in both the United States 
and the Virgin Islands. In the case of a 
business entity to which this paragraph (h) 
applies-

(i) If an entity status election is filed 
with the Internal Revenue Service (IRS) 
but not with the Virgin Islands Bureau of 
Internal Revenue (BIR), the Director of the 
BIR or his delegate, at his discretion, may 
deem the election also to have been made 
for Virgin Islands tax purposes; 

(ii) If an entity status election is filed 
with the BIR but not with the IRS, the 
Commissioner, at his discretion, may 
deem the election also to have been made 
for Federal tax purposes; and 

(iii) If inconsistent entity status elec
tions are filed with the BIR and the IRS, 
both the Commissioner and the Director 
of the BIR or his delegate may, at their 
individual discretion, treat the elections 
they each received as invalid and may 
deem the election filed in the other ju
risdiction to have been made also for tax 
purposes in their own jurisdiction. See 
Rev. Proc, 2006-23, 2006-1 c.B. 900, 
(see §601.601(d)(2)(ii)(b) of this chapter) 
for procedures for requesting the assis
tance of the IRS when a taxpayer is or may 

be subject to inconsistent tax treatment by 
the IRS and a U.S. possession tax agency. 

(2) Scope. This paragraph (h) applies to 
the following business entities: 

(i) A business entity (as defined in 
§301.7701-2(a) of this chapter) that is 
domestic (as defined in §301.7701-5 of 
this chapter), or otherwise treated as do

mestic for purposes of the Code, and that 
is owned in whole or in part by any person 
who is either a bona fide resident of the 
Virgin Islands or a business entity created 
or organized in the Virgin Islands. 

(ii) A business entity that is created or 
organized in the Virgin Islands and that 
is owned in whole or in part by any U.S. 
person (other than a bona fide resident of 
the Virgin Islands). 

(3) Definition. For purposes of this 
section, the term entity status election in
cludes an election under §301.7701-3(c) 
of this chapter, an election under section 
1362(a), and any other similar elections. 

(4) Default status. Solely for the pur· 
pose of determining classification of an el
igible entity under §301.770l-3(b) of this 
chapter and under that section as mirrored 
in the Virgin Islands, an eligible entity sub
ject to this paragraph (h) will be classified 
for both Federal and Virgin Islands tax pur· 
poses using the rule that applies to domes
tic eligible entities. 

(5) Transition rules-(i) In the case of 
an election filed prior to April 11, 2005, 
except as provided in paragraph (h)(5)(ii) 
of this section, the rules of paragraph (h)( I) 
of this section will apply as of the first 
day of the first taxable year of the entity 
beginning after Aprilll, 2005. 

(ii) In the unlikely circumstance that in
consistent elections described in paragraph 
(h)(1 )(iii) of this section are filed prior 
to April 11, 2005, and the entity cannot 
change its classification to achieve consis
tency because of the sixty-month limita
tion described in §301.7701-3(c)(l)(iv)of 
this chapter, then the entity may neverthe
less request permission from the Commis· 
sioner or the Director of the BIR or his del
egate to change such election to avoid in
consistent treatment by the Commissioner 
and the Director of the B IR or his delegate. 

(iii) Except as provided in paragraphs 
(h)(5)(i) and (h)(5)(ii) of this section, in the 
case of an election filed with respect to an 
entity before it became an entity described 
in paragraph (h)(2) ofthis section, tberules 

of paragraph (h)( 1) of this section will ap-



ply as of the first day that such entity is de
scribed in paragraph (h)(2) of this section. 

(iv) In the case of an entity created or or
ganized prior to April 11,2005, paragraph 
(h)(4) of this section will take effect for 
Federal income tax purposes (or Virgin Is
lands income tax purposes, as the case may 

be) as of the first day of the first taxable 
year of the entity beginning after April 11, 
2005. 

(i) Examples. The rules of this section 
are illustrated by the following examples: 

Example I. (i) A is a U.S. citizen who resides 
in State R. For 2008, A files with the IRS a Form 
1040, "US. Individual Income Tax Return," reporting 

adjusted gross income of $90x, which includes $30x 
from sources in the Virgin Islands. The income tax 
liability reported on A's Form 1040 is $18x. A files 
a copy of his Form 1040 with the Virgin Islands as 
required by section 932(a)(2) and paragraph (b)(l) of 
this section. A pays to the Virgin Islands the appli
cable percentage of his Federal income tax liability 
as required by section 932(b) and paragraph (b)(2) of 
this section, computed as follows: 

$30x / $90x x $18x = $6x income tax liability to the Virgin Islands 

(ii) A claims a credit in the amount of $6x against 
his Federal income tax liability reported on his Form 
1040. A attaches a Form 8689, "Allocation of Indi
vidual Income Tax to the US. Virgin Islands," to the 
Form 1040 filed with the IRS and to the copy filed 
with the Virgin Islands. 

Example 2. (i) B, a U.S. citizen, files returns on a 
calendar year basis. In November 2008, B moves to 
the Virgin Islands, purchases a house, and accepts a 
permanent position with a local employer. For the re
mainder of the year and throughout 2009, B continues 
to live and work in the Virgin Islands and has a closer 
connection to the Virgin Islands than to the United 
States or any foreign country. As a consequence of 
his employment in the Virgin Islands, B earns income 
from the performance of services in the Virgin Islands 
during 2008 and 2009. 

(ii) For 2008, B does not qualify as a bona fide 
resident under section 937(a) and § 1.937-1 (b) and 
(f)(l). Therefore, B is subject to the rules of sec
tions 932(a) and (b) and paragraph (b) of this sec
tion for 2008 because he has income derived from 

sources within the Virgin Islands as determined un
der the rules of section 937(b) and § 1.937-2. 

(iii) For 2009, assuming that B otherwise satisfies 
the requirements of section 937(a) and §1.937-l(b), 
B qualifies as a bona fide resident of the Virgin Is
lands. Therefore, section 932{c) and paragraph (c) of 
this section apply to B for 2009, and he must file his 
income tax return with the Virgin Islands under para
graph (c)(l) ofthis section. Provided that B fully sat
isfies the reporting requirements of paragraph (c)(I) 
of this section and fully pays the tax liability referred 
to in section 934(a), B will havc no Federal income 
tax filing requirement or liability under paragraphs 
(c)(2) and (3) of this section. 

Example 3. Hand Ware U.S. citizens. H resides 
in State T and W is a bona fide resident of the Virgin 
Islands. For 2008, Hand W prepare a joint Form 
1040, "US. Individual Income Tax Return," reporting 
total adjusted gross income of $7Sx, of which $40x 
is attributable to compensation that W received for 
services performed in the Virgin Islands and $3Sx to 
compensation that H received for services performed 
in State T. Pursuant to section 932(d) and paragraph 

(d) of this section, because W would have the greater 
adjusted gross income if computed separately, Hand 
W must file their joint Form 1040 with the Virgin 
Islands as required by section 932(c) and paragraph 
(c)( I) of this section. Hand W may claim a tax credit 
on such return for income tai\ withheld during 2008 
and paid to the IRS. 

Example 4. (i) The facts are the same as in Ex
ample 3, except that H also earns $2Sx for services 
performed in the Virgin Islands, so that Hand W's 
total adjusted gross income is $lOOx, and their total 
income tax liability is $20x. 

(ii) Pursuant to sectiun 932(d) and paragraph (d) 
of this section, because H would have the greater ad
justed gross income if computed separately, Hand W 
must file their joint Form 1040 with the IRS and must 
file a copy of that joint Form 1040 with the Virgin Is
lands as required by section 932(a)(2) and paragraph 
(b)( I) of this section. Hand W must pay the applica
ble percentage of their Federal income tax liability to 
the Virgin Islands as required by section 932(b) and 
paragraph (b )(2) of this section, computed as follows: 

$6Sx / $lOOx x $20x = $13x income tax liability to the Virgin Islands 

(iii) H and W claim a credit against their Federal 
income tax liability reported on their joint Form 1040 
in the amount of $13x, the portion of their Federal 
income tax liability required to be paid to the Virgin 
Islands. Hand W attach a Form 8689, "Allocation of 
Indi~iduallncome Tax to the US. Virgin Islands," to 
their joint Form 1040 filed with the IRS and to the 
copy filed with the Virgin Islands. 

Example 5. N, a U.S. citizen and calendar year 
taxpayer, takes the position that he is a bonafide res
ident of the Virgin Islands for the 2007 taxable year. 
On April IS, 2008, N files a Form 1040, "US. Indi
vidual Income Tax Return," with the Virgin Islands 
for his 2007 taxable year. N does not file a Form 
1040 with the IRS. Because there is an agreement 
in force between the United States and the Virgin 
Islands for the routine exchange of income tax in
formation, under paragraph (c)(2)(ii) of this section, 
the Federal 3-year period of limitations under section 
6501(a) will expire on April 15,2011, and the IRS 
will make no further assessment of income tax after 
that date for N's 2007 taxable year except as other
wise authorized by section 6S0 J. 

Example 6. (i) J is a U.S. citizen and a bonafide 
resident of the Virgin Islands. In 2008, J receives 
compensation for services performed as an employee 
in the Virgin Islands in the amount of $40x. J files 
with the Virgin Islands a Form 1040, "Us. Individual 

Income Tax Return," reporting gross income of only 
$30x. Based on these facts, J has not satisfied the 
conditions of section 932(c)(4) and paragraph (c) of 
this section fur an exclusion from gross income for 
Federal income tax purpuses. 

(ii) The facts are the same as in paragraph (i) 
of this Example 6 except that on or before the last 
day prescribed for filing an income tax return for J's 
2008 taxable year, J files with the Virgin Islands an 
amended Form 1040 for 2008, correctly reporting the 
full $40x of compensation. Provided that J otherwise 
fully satisfies the reporting requirements of paragraph 
(c)(I) of this section and fully pays the tax liability 
referred to in sectiun 934(a), J will have no Federal 
income tax filing requirement or liability under para
graphs (c)(2) and (3) of this section. 

Example 7. (i) N is a U.S. citizen and a bonafide 
resident of the Virgin Islands. In 2008, N receives 
compensation for services performed in Country M. 
N files with the Virgin Islands a Form 1040, "US. In
dividual Income Tax Return," reporting the compen
sation as income effectively connected with the con
duct of a trade or business in the Virgin Islands. N 
claims a special credit against the tax on this compen
sation pursuant to a Virgin Islands law enacted within 
the limits of its authority under section 934. 

(ii) Under the principles of section 864(c)(4) 
as applied pursuant to section 937(b)(l) and 

§ J.937-3(b), compensation for services performed 
outside the Virgin Islands may not be treated as 
income effectively connected with the conduct of a 
trade or business in the Virgin Islands for purposes 
of section 934(b). Consequently, N is not entitled 
to claim the special credit under Virgin Islands law 
with respect to N's income from services performed 
in Country M. Because N has not fully paid his tax 
liability referred to in section 934(a), he has not 
satisfied the conditions of section 932(c)(4) and para
graph (c) of this section for an exclusion from gross 
income for Federal income tax purposes. Therefore, 
income reponed on the Form 1040 as filed with the 
Virgin Islands must be included in N's Federal gross 
income. Under paragraph (c)(3) of this section, the 
amount of tax paid to the Virgin Islands on such in
come will be allowed as a credit against N's Federal 
income lax liability. 

(j) EffectiVe/applicability date. Except 
as otherwise provided in this paragraph (j), 
this section applies to taxable years ending 
after April 9, 2008. Taxpayers may choose 
to apply paragraph (c)(2)(ii) of this section 
to open taxable years ending on or after 
December 31, 2006. 
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§1.932-1T [Removed] 

Par. 20. Section 1.932- IT is removed. 
Par. 21. Section 1.933-1 is amended by 

revising paragraphs (a), (C), (d), and (e) to 
read as follows: 

§1.933-I Exclusion of certain income 

from sources within Puerto Rico. 

(a) General rule. (I) An individual 
(whether a United States citizen or an 
alien), who is a bona fide resident of 
Puerto Rico during the entire taxable year. 
will exclude from gross income the in
come derived from sources within Puerto 
Rico, except amounts received for ser
vices performed as an employee of the 
United States or any agency thereof. For 
purposes of section 933 and this section, 
an employee of the government of Puerto 
Rico will not be considered an employee 
of the United States or of an agency of the 
United States. 

(2) The following example illustrates 
the application of the general rule in para
graph (a)( 1) of this section: 

Example. E. a United States citizen. files returns 

on a calendar year basis. In April 2008. E moves to 

Puerto Rico. where he purchases a house and accepts 

a permanent position with a local employer. For the 

remainder of the year and for the following three tax

able years, E continues to live and work in Puerto 

Rico and has a closer connection to Puerto Rico than 

to the United States or any foreign country. Assuming 

that E otherwise meets the requirements under sec

tion 937(a) and § 1.937-1 (b) and (f)( I) (year-of-move 

exception). E is considered a bona fide resident of 

Puerto Rico for 2008. Accordingly. under section 

933(1) and paragraph (a)(l) of this section, E should 

exclude from his 2008 Federal gross income any in

come from sources within Puerto Rico. as determined 

under section 937(b) and § \.937-2. 

* * * * * 
(c) Deductions and credits. In any case 

in which any amount otherwise constitut
ing gross income is excluded from gross 
income under the provisions of section 
933, there will not be allowed as a de
duction from gross income any items of 
expenses or losses or other deductions 
(except the deduction under section 151, 
relating to personal exemptions), or any 
credit, properly allocable to. or chargeable 
against, the amounts so excluded from 
gross income. For purposes of the pre
ceding sentence, the rules of § 1.861-8 
will apply (with creditable expenditures 
treated in the same manner as deductible 
expenditures). 
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(d) Definitions. For purposes of this 
section-

(1) The rules of § 1.937-1 will apply 
for determining whether an individual is a 
bOlla fide resident of Puerto Rico: and 

(2) The rules of § 1.937-2 will apply 
for determining whether income is from 
sources within Puerto Rico. 

(e) Effective/applicability date. Para
graphs (a), (c), (d), and (e) of this section 
apply to taxable years ending after April 9, 
2008. 

§1.933-1T [Removed] 

Par. 22. Section \.933-1 T is removed. 
Par. 23. Section \.934-1 is revised to 

read as follows: 

§1.934-1 Limitation on reduction in 
income tax liability incurred to the Virgin 

Islands. 

(a) General rule. Section 934(a) pro
vides that tax liability incurred to the 
United States Virgin Islands (Virgin Is
lands) must not be reduced or remitted in 
any way, directly or indirectly, whether by 
grant, subsidy, or other similar payment, 
by any law enacted in the Virgin Islands, 
except to the extent provided in section 
934(b). For purposes of the preceding 
sentence, the term "tax liability" means 
the liability incurred to the Virgin Islands 
pursuant to subtitle A of the Internal Rev
enue Code (Code), as made applicable 
in the Virgin Islands by the Act of July 
12, 1921 (48 U.S.c. 1397), or pursuant to 
section 28(a) of the Revised Organic Act 
of the Virgin Islands (48 U .S.c. 1642), as 
modified by section 7651 (5)(B). 

(b) Exception for Virgin Islands ill
come-(l) In general. Section 934(b)(1) 
provides an exception to the application of 
section 934(a). Under this exception, sec
tion 934(a) does not apply with respect to 
tax liability incurred to the Virgin Islands 
to the extent that such tax liability is at
tributable to income derived from sources 
within the Virgin Islands or income ef
fectively connected with the conduct of a 
trade or business within the Virgin Islands. 

(2) Limitation. Section 934(b)(2) lim
its the scope of the exception provided by 
section 934(b)( I). Pursuant to this limita
tion, the exception does not apply with re
spect to an individual who is a citizen or 
resident of the United States (other than a 

bona fide resident of the Virgin Islands). 
For the rules for determining tax liability 
incurred to the Virgin Islands by SUch an 
individual, see section 932(a) and the reg. 
ulations under that section. 

(3) Computation ru{e-(i) Operative 
rule. For purposes of section 934(b)(l1 
and this paragraph (b), tax liability in
curred to the Virgin Islands for the tax. 
able year attributable to income derived 
from sources within the Virgin Islands 
or income effectively connected with the 
conduct of a trade or business within the 
Virgin Islands will be computed as fol
lows: 

(A) Add to the income tax liability 
incurred to the Virgin Islands any credit 
against the tax allowed under mirrored 
section 901 (a). 

(B) Multiply by taxable income from 
sources within the Virgin Islands and in
come effectively connected with the con
duct of a trade or business within the Vir
gin Islands (applying the rules of § 1.861-8 
to determine deductions allocable to such 
income). 

(C) Divide by total taxable income. 
(D) Subtract the portion of any credit 

allowed under mirrored section 901 (other 
than credits for taxes paid to the United 
States) determined by multiplying the 
amount of taxable income from sources 
outside the Virgin Islands or the United 
States that is effectively connected to the 
conduct of a trade or business in the Vir
gin Islands divided by the total amount of 
taxable income from such sources. 

(ii) Limitation. Tax liability incurred to 
the Virgin Islands attributable to income 
derived from sources within the Virgin Is
lands or income effectively connected with 
the conduct of a trade or business within 
the Virgin Islands, as computed in this 
paragraph (b )(3), however, will not exceed 
the total amount of income tax liability ac
tually incurred. 

(4) Definitions. For purposes of this 
section-

(i) Bona fide resident. The rules of 
§ 1.937-1 will apply for detennining 
whether an individual is a bona fide resi
dent of the Virgin Islands; 

(ii) Source. The rules of § 1.937-2 will 
apply for determining whether income is 
from sources within the Virgin Islands; and 

(iii) Effectively connected income. The 
rules of § \. 9 3 7-3 will apply for deter
mining whether income is effectivelY 



connected with the conduct of a trade or 
business in the Virgin Islands. 

(c) Exception for qualified foreign 
corporations~(l) In general. Section 
934(b)(3) provides an exception to the 
application of section 934(a). Under this 
exception, section 934(a) does not apply 
with respect to tax liability incurred to the 
Virgin Islands by a qualified foreign cor
poration to the extent that such tax liability 
is attributable to income that is derived 
from sources outside the United States and 
that is not effectively connected with the 
conduct of a trade or business within the 
United States. 

(2) Qualified foreign corporation. For 
purposes of paragraph (c)(1) of this sec
tion, the term qualified foreign corpora
tion means any foreign corporation if one 
or more United States persons own or are 
treated as owning (within the meaning of 
section 958) less than 10 percent of~ 

(i) The total voting power of the stock 
of such corporation; and 

(ii) The total value of the stock of such 
corporation. 

(3) Computation rule-(i) Operative 
rule. For purposes of section 934(b)(3) 
and this paragraph (c), tax liability in
curred to the Virgin Islands for the taxable 
year attributable to income that is derived 

from sources outside the United States and 
that is not effecti vely connected with the 
conduct of a trade or business within the 
United States will be computed as follows: 

(A) Add to the income tax liability 
incurred to the Virgin Islands any credit 
against the tax allowed under mirrored 
section 901(a). 

(B) Multiply by taxable income that is 
derived from sources outside the United 
States and that is not effectively connected 
with the conduct of a trade or business 
within the United States (applying the 
rules of § 1.861-8 to determine deductions 
allocable to such income). 

(C) Divide by total taxable income. 
(D) Subtract any credit allowed under 

mirrored section 901 (other than credits for 
taxes paid to the United States or taxes 
for which a credit is allowable for Federal 
income tax purposes under section 906 of 
the Code). 

(ii) Limitation. Tax liability incurred to 
the Virgin Islands attributable to income 
that is derived from sources outside the 
United States and that is not effectively 
connected with the conduct of a trade or 
business within the United States, as com
puted in this paragraph (c)(3), however, 
will not exceed the total amount of income 
tax liability actually incurred. 

Compensation for services performed in the Virgin Islands ...... . 

Compensation for services performed in the United States ...... . 

Compensation for services performed in Mexico ............... . 

(4) u.s. income-(i) In general. For 
purposes of this section, except as pro
vided in paragraph (c)(4)(ii) of this section, 
the rules of sections 861 through 865 and 
the regulations under those provisions will 
apply for determining whether income is 
from sources outside the United States or 
effectively connected with the conduct of a 
trade or business within the United States. 

(ii) Conduit arrangements. Income will 
be considered to be from sources within 
the United States for purposes of para
graph (c)(1) of this section if, pursuant to 
a plan or arrangement-

(A) The income is received in exchange 
for consideration provided to another per
son; and 

(B) Such person (or another person) 
provides the same consideration (or con
sideration of a like kind) to a third person 
in exchange for one or more payments con
stituting income from sources within the 
United States. 

(d) Examples. The rules of this section 
are illustrated by the following examples: 

Example I. (i) S is a U.S. citizen and a bonafide 
resident of the Virgin Islands. For 2008, S files a 
Form 1040INFO, "Non-Virgin Islands Source Income 
of Virgin Islands Residents:· with the Virgin Islands 
on which S reports total gross income as follows: 

Income from inventory sales in Latin America attributable to Virgin Islands office ..................................... . 

$50,000 
40,000 

30,000 

20,000 

Interest on a U.S. bank account. . . . . . ................................................................... . 6,000 

5,000 

4.000 

Interest on a v.1. bank account .............................................................................. . 

Dividends from a U.S. corporation .......................................................................... . 

(ii) Accordingly, S has total gross income of 
$155.000, comprising income from sources within 
the Virgin Islands or effectively connected to the 
conduct of a trade or business in the Virgin Is
lands (Virgin Islands ECI) of $75.000, income from 
sources within the United States of $50,000, and in
come from other sources (not Virgin Islands ECI) of 
$30,000. After taking into account allowable deduc
tions, S's total taxable income is $120,000, of which 
$45,000 is taxable income from sources within the 
Virgin Islands, $15,000 is taxable income from other 

sources that is Virgin Islands ECI under the rules 
of section 937(b) and §§ 1.937-2 and 1.937-3, and 
$22,500 is taxable income from sources outside the 
Virgin Islands (and outside the United States) that is 
not Virgin Islands ECI. S's tax liability incurred to the 
Virgin Islands pursuant to the Internal Revenue Code 
as applicable in the Virgin Islands (mirror code) is 
$30,000. S is entitled to claim a credit under section 
90 I of the mirror code in the amount of $10,000 for 
income tax paid to Mexico and other Latin American 
countries, for a net income tax liability of $20,000. 

(iii) Pursuant to a Virgin Islands law that was duly 
enacted within the limits of its authority under sec
tion 934, S may claim a special deduction relating 
to his business activities in the Virgin Islands. How
ever, under section 934(b), S's ability to claim this 
special deduction is limited. Specifically, the maxi
mum amount of the reduction in S's mirror code tax 
liability that may result from claiming this deduction, 
computed in accordance with paragraph (b )(3) of this 
section, is as follows: 

[($20,000 + $10,000) x «$45,000 + $15,000) I $120,000)] - [$10,000 x ($15,000 f ($15,000 + $22,500))] = [$30,000 x ($60,000 f 
$120,000)] - [$10,000 x ($15,000 I $37,500)] = ($30,000 x 0.5) - ($10,000 x 0.4) = $15,000 - $4,000 = $11,000 

(iv) Accordingly, S's net tax liability incurred to 
the Virgin Islands must be at least $19,000 ($30,000-
$11,000), prior to taking into account any foreign tax 
credit. 

Example 2. The facts are the same as Example 
I, except that S is a U.S. citizen who resides in the 
United States. As required by section 932(a) and (b), 
S files with the Virgin Islands a copy of his Federal 
income tax return and pays to the Virgin Islands the 

portion of his Federal income tax liability that his 
Virgin Islands adjusted gross income bears to his ad
justed gross income. Under section 934(b)(2), S may 
not claim the special deduction offered under Virgin 
Islands law relating to business activities like his in 
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the Virgin Islands to reduce any of his tax liability 
payable to the Virgin Islands under section 932(b). 

Example 3, (il Z is a nonresident alien who re
sides in Country Fe. In 2008, Z receives di\'ldends 
from a corporation organized under the law of the Vir
gin Islands in the amount of $90x, Z's tax liability in
curred to the Virgin Islands pursuant to section 871 (a) 
of the Code as applicable in the Virgin Islands (mirror 
code) is $27x. 

(ii) Pursuant to a Virgin Islands law that ",as duly 
enacted within the limits of its authority under section 
934, Z may claim a special exemption for income re
lating to his investment in the Virgin Islands. The 
maximum amount of the reduction in Z's mirror code 
tax liability that may result from claiming this exemp
tion, computed in accordance with paragraph (b)(3) 
of this section, IS as follows: 

$27x x ($90x I $90x) = $27x 

(iii) Accordingly, depending on the terms of the 
exemption as provided under Virgin Islands law, Z's 

net tax liability incurred to the Virgin Islands may be 
reduced or eliminated entirely. 

Example 4. (i) A Corp is organized under the laws 
of the Virgin Island~ and is engaged in a trade or busi
ness in the United States through an office in State N. 
All of A Corp's outstanding stock is owned by U,S. 
citizens who are bona fide residents of the Virgin Is
lands. During 2008. A Corp had $50x in gross in
come from sources \Vllhin the Virgin Islands (as de
termined under section 937(b) and § 1.937-2) that is 
not effectively connected with the conduct of a trade 
or business in the United States; $20x in gross in
come from sources in Country H that is effectively 
connected with the conduct of A Corp's trade or busi
ness in the United States; and $IOx in gross income 
from sources in Country R that is not effectively con
nected with the conduct of A Corp's trade or business 
in the United States. 

(ii) Section 934(b)(3) permits the Virgin Islands 
to reduce or remit the income tax liability of a qual
i tied foreign corporation arising under the Code as 
applicable in the Virgin Islands (mirror code) with rc-

U,S. citizens who are bonafide residents of the Virgin Islands .... , .. 
U,S. citizens who are not bonafide residents of the Virgin Islands ... , 

Nonresident aliens who are bona fide residents of the Virgin Islands .. 

spect to income that is derived from sources outside 
the United States and that is not effectively connected 
with the conduct of a trade or business In the United 
States. A foreign corporation constitutes a "quali, 
fied foreign corporation" under section 934(b)(3XB) 
if less than \0 percent of the total voting power and 
value of the stock of the corpordtion is owned or 
treated as owned (within the meaning of section 958) 
by one or more United States persons. A U,S, cit, 
ilen is a "United States person" as defined in sec. 
tion 770 I (a)(30)(A). Given that 10 percent or more of 
the voting power and value of its stock is owned bv 
U.S. citizens, A Corp does not constitute a "qualified 
foreign corporation" under section 934(b)(3)(B), Ac
cordingly, the Virgin Islands may only reduce or reo 
mit A Corp's mirror code income tax liability withre, 
spect to its $50x in gross income from sources within 
the Virgin Islands, 

Example 5. (il The facts are the same as in Exam. 
pie 4, except that the outstanding stock of A Corp is 
owned by the following individuals: 

Nonresident aliens who are not bOlla fide residents of the Virgin Islands ." ............. ,', .. , ... ,' ..... , ..... . 

5% 
3% 

42% 

50% 

(ii) Given that less than 10 percent of the vot
ing power and value of its stock is owned by United 
States persons, A Corp constitutes a qualified foreign 
corporation undcr section 934(b)(3)(B). Accordingly, 
the Virgin Islands may reduce or remit A Corp's mir
ror code income tax liability with respect to its $50x 
in gross income from sources within the Virgin Is
lands and its $IOx in gross income from sources in 
Country R that is not effectively connected with the 
conduct of A Corp's tradt: or business in the U niled 
Stales. In no event. however, may the Virgin Islands 
reduce or remit A Corp's mirror code income lax lia
bility with respect to its $20x in gross income from 
sources in Country H that is effectively connected 
with the conduct of A Corp's trade or business in the 
United States. 

(e) Effective/applicability date. This 
section applies for taxable years ending af
ter April 9, 2008. 

§1.934-1T [Removed] 

Par. 24. Section 1.934-1 T is removed, 
Par. 25. Section 1.935-1 is amended 

by revising paragraphs (a), (b)(l), (b)(3), 
(b)(5), (b)(6), (b)(7), (c), (d), (e), (f), and 
(g) to read as follows: 

~ J. 935-1 Coordination of individual 
income taxes with Guam and the Northern 
Mariana Islands, 

(a) Application of section-( I) Scope. 
Section 935 and this section set forth the 
special rules relating to the filing of in
come tax returns. income tax liabilities, 
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and estimated income tax of individuals 
described in paragraph (a)(2) of this sec
tion. Paragraph (e) of this section also 
provides special rules requiring consistent 
treatment of business entities in the United 
States and in section 935 possessions. 

(2) Individuals covered. This section 
applies to any individual who-

(i) Is a bona fide resident of a sec
tion 935 possession during the entire 
taxable year, whether or not such indi
vidual is a citizen of the United States 
or a resident alien (as defined in section 
nOI(b)(I)(A»; 

(ii) Is a citizen of a section 935 pos
session but not otherwise a citizen of the 
United States; 

(iii) Has income from sources within 
a section 935 possession for the taxable 
year, is a citizen of the United States or 
a resident alien (as defined in section 
no I (b)(I )(A» and is not a bona fide res
ident of a section 935 possession during 
the entire taxable year; or 

(iv) Files a joint return for the taxable 
year with any individual described in para
graph (a)(2)(i), (ii), or (iii) of this section. 

(3) Definitions. For purposes of this 
section, the following definitions apply: 

(i) The term section 935 possession 
means Guam or the Northern Mariana 
Islands, unless such possession has en
tered into an implementing agreement, as 

described in section 1271 (b) of the Tax 
Refonn Act of 1986, Public Law 99-514 
(100 Stat 2085), with the United States 
that is in effect for the entire taxable year. 

(ii) The term relevant possession 

means-
(A) With respect to an individual de

scribed in paragraph (a)(2)(i) of this sec
tion, the section 935 possession of which 
such individual is a bonafide resident; 

(B) With respect to an individual de
scribed in paragraph (a)(2)(ii) of this sec
tion, the section 935 possession of which 
such individual is a citizen; and 

(C) With respect to an individual de
scribed in paragraph (a)(2)(iii) of this 
section, the section 935 possession from 
which such individual derives income. 

(iii) The rules of § 1.937-1 will apply 
for determining whether an individual is a 
bona fide resident of a section 935 posses
sIOn. 

(iv) The rules of § 1.937-2 generally 
will apply for determining whether income 
is from sources within a section 935 pos
session. Pursuant to § 1.937-2(a), how
ever, the rules of §1.937-2(c)(l)(ii) and 
(c)(2) do not apply for purposes of section 
935(a)(3) (as in effect before the effective 
date of its repeal) and paragraph (a)(2)(iii) 
of this section, 

(v) The tenn citizen of the United States 
means any indi vidual who is a citizen 



within the meaning of §1.1-1(c), except 
that the term does not include an indi
vidual who is a citizen of a section 935 
possession but not otherwise a citizen of 
the United States. The term citizen of a 
section 935 possession but not otherwise 
a citizen of the United States means any 
individual who has become a citizen of the 
United States by birth or naturalization in 
the section 935 possession. 

(vi) With respect to the United States, 
the term resident means an individual who 
is a citizen (as defined in § I.I-I(c» or res
ident alien (as defined in section 7701(b» 
and who does not have a tax home (as 
defined in section 911 (d)(3)) in a foreign 
country during the entire taxable year. The 
term does not include an individual who is 
a bona fide resident of a section 935 pos
session. 

(vii) The term U.S. taxpayer meanS an 
individual described in paragraph (b)(1)(i) 
or (iii)(B) of this section. 

(b) Filing requirement-(l) Tax juris
diction. An individual described in para
graph (a)(2) of this section must file an in
come tax return for the taxable year-

(i) With the United States if such indi
vidual is a resident of the United States; 

(ii) With the relevant possession if 
such individual is described in paragraph 
(a)(2)(i) of this section; or 

(iii) If neither paragraph (b) (1 )0) nor 
paragraph (b)( I )(ii) of this section ap
plies-

(A) With the relevant possession if 
such individual is described in paragraph 
(a)(2)(ii) of this section; or 

(B) With the United States if such indi
vidual is a citizen of the United States, as 
defined in paragraph (a)(3) of this section. 

* * * * * 
(3) Place for filing returns-(i) U.S. re

turns. A return required under this para
graph (b) to be filed with the United States 
must be filed as directed in the applicable 
forms and instructions. 

(ii) Guam returns. A return required 
under this paragraph (b) to be filed with 
Guam must be filed as directed in the ap
plicable forms and instructions. 

(iii) NMI returns. A return required un
der this paragraph (b) to be filed with the 
Northern Mariana Islands must be filed as 
directed in the applicable forms and in
structions. 

* * * * * 

(5) Tax payments. The tax shown on 
the return must be paid to the jurisdiction 
with which such return is required to be 
filed and must be determined by taking 
into account any credit under section 31 
for tax withheld by the relevant possession 
or the United States on wages, any credit 
under section 6402(b) for an overpayment 
of income tax to the relevant possession or 
the United States, and any payments under 
section 6315 of estimated income tax paid 
to the relevant possession or the United 
States. 

(6) Liability to other jurisdiction-(i) 
Filing with the relevant possession. In the 
case of an individual who is required un
der paragraph (b)( 1) of this section to file 
a return with the relevant possession for 
a taxable year, if such individual properly 
files such return and fully pays his or her 
income tax liability to the relevant posses
sion, such individual is relieved of liability 
to file an income tax return with, and to pay 
an income tax to, the United States for the 
taxable year. 

(ii) Filing with the United States. In the 
case of an individual who is required under 
paragraph (b)(l) of this section to file a 
return with the United States for a taxable 
year, such individual is relieved of liability 
to file an income tax return with, and to pay 
an income tax to, the relevant possession 
for the taxable year. 

(7) [Reserved]. 
(c) Extension ofterritory-(l) U.S. tax

payers-(i) General rule. With respect to 
a U.S. taxpayer, for purposes of taxes im
posed by Chapter 1 of the Internal Rev
enue Code (Code), the United States gen
erally will be treated, in a geographical and 
governmental sense, as including the rele
vant possession. The purpose of this rule 
is to facilitate the coordination of the tax 
systems of the United States and the rele
vant possession. Accordingly, the rule will 
have no effect where it is manifestly inap
plicable or its application would be incom
patible with the intent of any provision of 
the Code. 

(ii) Application of general rule. Con
texts in which the general rule of paragraph 
(c)(l)(i) of this section apply include-

(A) The characterization of taxes paid 
to the relevant possession. Income tax 
paid to the relevant possession may be 
taken into account under sections 31, 6315, 
and 6402(b) as payments to the United 
States. Taxes paid to the relevant posses-

sion and otherwise satisfying the require
ments of section 164(a) will be allowed as 
a deduction under that section, but income 
taxes paid to the relevant possession will 
be disallowed as a deduction under section 
275(a); 

(B) The determination of the source of 
income for purposes of the foreign tax 
credit (for example, sections 901 through 
904). Thus, for example, after a U.S. tax
payer determines which items of income 
constitute income from sources within the 
relevant possession under the rules of sec
tion 937(b), such income will be treated 
as income from sources within the United 
States for purposes of section 904; 

(C) The eligibility of a corporation to 
make a subchapter S election (sections 
1361 through 1379). Thus, for example, 
for purposes of determining whether a 
corporation created or organized in the 
relevant possession may make an election 
under section 1362(a) to be a subchapter 
S corporation, it will be treated as a do
mestic corporation and a U.S. taxpayer 
shareholder will not be treated as a nonres
ident alien individual with respect to such 
corporation. While such an election is in 
effect, the corporation will be treated as a 
domestic corporation for all purposes of 
the Code. For the consistency requirement 
with respect to entity status elections, see 
paragraph (e) of this section; 

(D) The treatment of items carried over 
from other taxable years. Thus, for ex
ample, if a U.S. taxpayer has for a tax
able year a net operating loss carryback or 
carryover under section 172, a foreign tax 
credit carryback or carryover under section 
904, a business credit carryback or carry
over under section 39, a capital loss car
ryover under section 1212, or a charitable 
contributions carryover under section 170, 
the carryback or carryover will be reported 
on the return filed with the United States 
in accordance with paragraph (b)(1 )(i) or 
(b)(1)(iii)(B) of this section, even though 
the return of the taxpayer for the taxable 
year giving rise to the carryback or carry
over was required to be filed with a section 
935 possession; and 

(E) The treatment of property ex
changed for property of a like kind (section 
1031). Thus for example, if a U.S. tax
payer exchanges real property located in 
the United States for real property located 
in the relevant possession, notwithstand
ing the provisions of section 1031 (h), such 
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exchange may qualify as a like-kind ex
change under section 1031 (provided that 
all the other requirements of section 1031 
are satisfied). 

(iii) NOIwppliClltion (~r general rule. 

Contexts in which the general rule of para
graph (c)(l lei) of this section does not 
apply include-

(A) The application of any rules or 
regulations that explicitly treat the United 
States and any (or all) of its possessions as 
separate jurisdictions (for example, sec
tions 931 through 937,7651, and 7654): 

(B) The determination of any aspect 
of an individual's residency (for example, 
sections 937(a) and 770 I (b )). Thus, for ex
ample, an individual whose principal place 
of abode is in the relevant possession is 
not considered to have a principal place of 
abode in the United States for purposes of 
section 32(c): 

(C) The determination of the source of 
income for purposes other than the foreign 
tax credit (for example, sections 935, 937, 
and 7654 l. Thus, for example, income 
determined to be derived from sources 
within the relevant possession under sec
tion 937(b) will not be considered income 
from sources within the United States for 
purposes of Form 5074, "Allocation of 
Individual Income Tax to Guam or the 
Commonwealth of the Northern Mariana 
Islands (CNMI)"; 

(D) The definition of wages (section 
3401). Thus, for example, services per
formed by an employee for an employer 
in the relevant possession do not constitute 
services performed in the United States un
der section 340 I (a)(8); and 

(El The characterization of a corpo
ration for purposes other than subchap
ter S (for example, sections 367, 951 
through 964, 1291 through 1298, 6038. 
and 6038B). Thus, for example, if a U.S. 
taxpayer transfers appreciated tangible 
property to a corporation created or or
ganized in thc relevant possessIOn In a 
transaction described in section 351. he 
or she must recognize gain unless an 
exception under section 367(a) applies. 
Also. if a corporation created or orga
nized in the relevant possession qualifies 
as a passive foreign investment company 
under sections 1297 and 1298 with re
spect to a U.S. taxpayer. a dividend paid 
to such shareholder does not constitute 
qualified dividend income under section 
I(h)(II)(B). 
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(2) Applicatioll ill relel'Gnt possession. 

]n applying the territorial income tax of the 
relevant possession, such possession gen
erally will be treated, in a geographical 
and governmental sense, as including the 
United States. Thus, for example, income 
tax paid to the United States may be taken 
into account under sections 31, 6315, and 
6402( b) as payments to the relevant pos
session. Moreover, a citizen of the United 
States (as defined in paragraph (a)(3) of 
this section) not a resident of the relevant 
possession will not be treated as a nonres
ident alien individual for purposes of the 
territorial income tax of the relevant pos
session. Thus, for example, a citizen of the 
United States (as so defined), or a resident 
of the United States, will not be treated as 
a nonresident alien individual for purposes 
of section 1361 (b)(1 )(C) of the Guam ter
ritorial income tax. 

(d) Special rules for estimated income 
tax-( I) In general. An individual must 
make each payment of estimated income 
tax (and any amendment to the estimated 
tax payment) to the jurisdiction with which 
the individual reasonably believes, as of 
the date of that payment (or amendment), 
that he or she will be required to file a re
turn for the taxable year under paragraph 
(b)(1) of this section. In determining the 
amount of such estimated income tax, in
come tax paid to the relevant possession 
may be taken into account under sections 
31 and 6402(b) as payments to the United 
States, and vice versa. For other rules re
lating to estimated income tax, see section 
6654. 

(2) Joint estimated income tax. ]n the 
case of married persons making a joint 
payment of estimated income tax, the tax
payers must make each payment of esti
mated income tax (and any amendment 
to the estimated tax payment) to the ju
risdiction where the spouse who has the 
greater estimated adjusted gross income 
for the taxable year would be required un
der paragraph (d)(1) of this section to pay 
estimated income tax if separate payments 
were made. For this purpose. estimated ad
justed gross income of each spouse for the 
taxable year is determined without regard 
to community property laws. 

(3) Erroneous payment. If the individ
ual or spouses erroneously pay estimated 
income tax to the United States instead of 
the relevant possession or vice versa, only 
subsequent payments or amendments of 

the payments are required to be made pur
suant to paragraph (d)( 1) or (d)(2) of Ibis 
section with the other jurisdiction. 

(4) Place for payment. Estimated in. 
come tax required under this paragraph (d) 
to be paid to Guam or the Northern Mari. 
ana Islands must be paid as directed in Ibe 
applicable forms and instructions iSSUed 
by the relevant possession. Estimated in. 
come tax required under paragraph (d)(l) 
of this section to be paid to the United 
States must be paid as directed in the ap
plicable forms and instructions. 

(5) Liability to other jurisdiction-{i) 
Filing with Guam or the Northern Mari. 
ana Islands. Subject to paragraph (d)(6)of 
this section, an individual required under 
this paragraph (d) to pay estimated income 
tax (and amendments thereof) to Guam or 
the Northern Mariana Islands is relieved of 
liability to pay estimated income tax (and 
amendments thereof) to the United States. 

(ii) Filing with the United States. Sub
ject to paragraph (d)(6) of this section, 
an individual required under this para· 
graph (d) to pay estimated income tax (and 
amendments thereof) to the United States 
is relieved of liability to pay estimated 
income tax (and amendments thereof) to 
the relevant possession. 

(6) Underpayments. The liability of 
an individual described in paragraph (a)(2) 
of this section for underpayments of esti· 
mated income tax for a taxable year, as de· 
termined under section 6654, will be to the 
jurisdiction with which the individual is re
quired under paragraph (b) of this section 
to file his or her return for the taxable year. 

(e) Entity status consistency require· 
ment-( 1) In general. Taxpayers should 
make consistent entity status elections (as 
defined in paragraph (e)(3)(ii) of this sec
tion), when applicable, in both the United 
States and section 935 possessions. ]n the 
case of a business entity to which this para
graph (e) applies-

(i) If an entity status election is filed 
with the Internal Revenue Service (IRS) 
but not with the relevant possession, the 
appropriate tax authority of the relevant 
possession, at his discretion, may deem the 
election also to have been made for the 
relevant possession tax purposes; 

(ii) If an entity status election filed with 
the relevant possession but not with the 
IRS, the Commissioner, at his discretion, 
may deem the election also to have been 
made for Federal tax purposes; and 



(iii) If inconsistent entity status elec
tions are filed with the relevant possession 
and the IRS, both the Commissioner and 
the appropriate tax authority of the rele
vant possession may, at their individual 
discretion, treat the elections they each 
received as invalid and may deem the 
election filed in the other jurisdiction 
to have been made also for tax pur
poses in their own jurisdiction. See Rev. 
Proc. 2006-23, 2006-1 C.B. 900, (see 
§601.60l(d)(2)(ii)(b) of this chapter) for 
procedures for requesting the assistance 
of the IRS when a taxpayer is or may be 
subject to inconsistent tax treatment by the 
IRS and a U.S. possession tax agency.) 

(2) Scope. This paragraph (e) applies to 
the following business entities: 

(i) A business entity (as defined in 
§301.7701-2(a) of this chapter) that is do
mestic (as defined in §301.7701-5 of this 
chapter), or otherwise treated as domestic 
for purposes of the Code, and that is owned 
in whole or in part by any person who is 
either a bona fide resident of a section 935 
possession or a business entity created or 
organized in a section 935 possession. 

(ii) A business entity that is created or 
organized in a section 935 possession and 
that is owned in whole or in part by any 
U.S. person (other than a bonafide resident 
of such possession). 

(3) Definitions. For purposes of this 
section-

(i) The term appropriate tax authority 
of the relevant possession means the indi
vidual responsible for tax administration in 
such possession or his delegate; and 

(ii) The term entity status election in
cludes an election under §301.7701-3(c) 
of this chapter, an election under section 
l362(a), and any other similar elections. 

(4) Default status. Solely for the pur
pose of determining classification of an el
igible entity under §301.7701-3(b) of this 
chapter and under that section as mirrored 
in the relevant possession, an eligible en
tity subject to this paragraph (e) will be 
classified for both Federal and the relevant 
possession tax purposes using the rule that 
applies to domestic eligible entities. 

(5) Transition rules-(i) In the case of 
an election filed prior to April II, 2005, 
except as provided in paragraph (e)(5)(ii) 
of this section, the rules of paragraph (e)( I ) 
of this section will apply as of the first 
day of the first taxable year of the entity 
beginning after April 11,2005. 

(ii) In the unlikely circumstance that in
consistent elections described in paragraph 
(e)( l)(iii) of this section are filed prior 
to April II, 2005, and the entity cannot 
change its classification to achieve consis
tency because of the sixty-month limita
tion described in §301.770I-3(c)(1)(iv) of 
this chapter, then the entity may neverthe
less request permission from the Commis
sioner or appropriate tax authority of the 
relevant possession to change such elec
tion to avoid inconsistent treatment by the 
Commissioner and the appropriate tax au
thority of the relevant possession. 

(iii) Except as provided in paragraphs 
(e)(5)(i) and (e)(5)(ii) ofthis section, in the 
case of an election filed with respect to an 
entity before it became an entity described 
in paragraph (e)(2) of this section, the rules 
of paragraph (e)(1) of this section will ap
ply as of the first day that such entity is de
scribed in paragraph (e)(2) of this section. 

(iv) In the case of an entity created or or
ganized prior to April II, 2005, paragraph 
(e)( 4) of this section will take effect for 
Federal income tax purposes (or the rel
evant possession income tax purposes, as 
the case may be) as of the first day of the 
first taxable year of the entity beginning af
ter April 11,2005. 

(f) Examples. The application of this 
section is illustrated by the following ex
amples: 

Example 1. (i) B, a United States citizen, files re

turns on a calendar year basis. In Novemher 2008, B 
moves to Possession G, a section 935 possession; pur
chases a house: and accepts a permanent position with 
a local employer. For the remainder of the year and 
throughout 2009, B continues to Ii ve and work in Pos
session G and has a closer connection to Possession 
G than to the United States or any foreign country. 
As a consequence of his employment in Possession 
G, B earns income from the performance of services 

in Possession G during 2008 and 2009. 
Oi) For 2008, B does not qualify as a bona fide 

resident of Possession G under section 937(a) and 
§ 1.937-l(b) and (f)O). Therefore, B is subject to 
the rules applicabk to individuals described in para
graph (a)(2)(iii) of this section for 2008 hecause he 

has income derived from sources within Possession 
Gas detennined under the rules of section 937(b) and 

§ 1.937-2. 
(iii) For 2009, assuming that B otherwise satisfies 

the requirements of section 937(a) and § 1.937-l(b), 
B qualifies as a bona fide resident of Possession 
G. Therefore, section 935(b)(i )(B) and paragraph 
(b)(1 )(ii) of this section apply to B for 2009, and he 

must file his income tax return with Possession G 
under paragraph (b)( I) of this section. Provided that 
B properly files such return and pays his income tax 
liability to Possession G, B is relieved of liability to 
file an income tax return with, and to pay an income 

tax to, the United States for 2009 under paragraph 
(b)(6) of this section. 

Example 2. (i) The facts are the same as in Exam

ple 1 except that B's employment terminates in June 
2011. B properly pays his Apri120()X estimated tax to 

the United States, continues to pay estimated tax for 
the 2008 taxable year to the Cnited States under para
graph (d) of this section, and properly files his 2008 

return with the United States. 
(ii)(A) On the date of each payment of estimated 

tax in 2009. B reasonably helieves that he would be 
required to file his return for 200') with Possession G 
under paragraph (b)( I) of this section. 

(B) In August 2009. B determines that he has 

overpaid tax for the previous year in the amount of 
$1,000. B properly pays all estimated taxes to Posses
sion G for 2009, subtracting the $1.000 overpayment 
from his estimated tax payments pursuant to section 
6402(b), and properly files his tax return with Posses

sion G. 
(iii) In April 2010, B reasonably believes that 

he would be returning to the United States in the 
Fall of 2010, and properly pays estimated tax to the 
United States. By June 2010, B reasonably believes 
that he would not be moving from Possession G and 
would be a bona fide resident of Possession G for 
the entire taxable year. B makes his remaining es
timated tax payments to Possession G. On his 2010 
tax return filed with Possession G, pursuant to section 
6315, B properly takes into account payments made 
to both the United States and Possession G as esti
mated taxes. 

(iv) In April 2011. B reasonably believes that he 
would be a bOlla fide resident of Possession G for 
the entire taxable year 2011 and properly pays esti
mated taxes to Possession G. By the time B pays his 
estimated taxes for June 2011, B's employment ter

minates and he moves to State H. B properly makes 
his remaining estimated tax payments to the United 
States. On his return for 2011, properly filed with the 
United States, B determines that he has underpaid es
timated taxes throughout 2011 in an amount subject to 
penalty under section 6654. B owes the United States 
an estimated tax penalty under section 6654. 

(g) Effective/applicability date. Para
graphs (a), (b)(1), (b )(3), (b)(5) through 
(b)(7), and (c) through (f) of this section 
apply to taxable years ending after April 9, 
2008. 

§1.935-1T [Removed] 

Par. 26. Section 1.935-lT is removed. 
Par. 27. Section 1.937-1 is amended by 

revising paragraph (h)(3) and the heading 
of paragraph (i) to read as follows: 

§1.937-1 Bona fide residency in a 
possession. 

* * * * * 
(h)(3) Bona fide residents of Puerto 

Rico or a section 931 possession (as 
defined in §1.93J-J(c)(l» who take a 
position for U.S. tax reporting purposes 
that they qualify as bona fide residents 
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of that possession for a tax year subse

quent to a tax year for which they were 

required to file income tax returns as bona 
fide residents of the U.S. Virgin Islands 
or a section 935 possession (as defined in 
§ 1.935-1 (a)(3)(i». 

(i) Effective/applicability date. * * * 
Par. 28. Section 1.937-2 is added to 

read as follows: 

§1.937-2 Income from sources within a 
possession. 

(a) Scope. Section 937(b) and this sec
tion set forth the rules for determining 
whether income is considered to be from 
sources within a particular possession (the 
relevant possession) for purposes of the 
Internal Revenue Code, including section 
957(c) and Subpart D, Part III, Subchap
ter N, Chapter 1 of the Internal Revenue 
Code, as well as section 7654(a) of the 
1954 Internal Revenue Code (until the 
effective date of its repeal). Paragraphs 
(c)(l)(ii) and (c)(2) of this section do not 
apply, however, for purposes of sections 
932(a) and (b) and 935(a)(3) (as in effect 
before the effective date of its repeal). 
In the case of a possession or territory 
that administers income tax laws that are 
identical (except for the substitution of the 
name of the possession or territory for the 
term "United States" where appropriate) 
to those in force in the United States, these 
rules do not apply for purposes of the ap
plication of such laws. These rules also 
do not affect the determination of whether 
income is considered to be from sources 
without the United States for purposes of 
the Internal Revenue Code. 

(b) In general. Except as provided in 
paragraphs (c) through (i) of this section, 
the principles of sections 861 through 
865 and the regulations under those pro
visions (relating to the determination of 
the gross and the taxable income from 
sources within and without the United 
States) generally will be applied in deter
mining the gross and the taxable income 
from sources within and without the rel
evant possession. In the application of 
such principles, it generally will be suf
ficient to substitute, where appropriate, 
the name of the relevant possession for 
the term "United States," and to substi
tute, where appropriate, the term "bona 
fide resident of' followed by the name 
of the relevant possession for the term 
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"United States resident." Furthermore, 

the term domestic will be construed to 

mean created or organized in the relevant 
possession. In applying these principles, 

additional substitutions may be necessary 
to accomplish the intent of section 937(b) 
and this section. For example, in applying 
the principles of sections 863(d) and (e) to 

individuals under this paragraph (b), the 
term "bona fide resident of a possession" 

will be used instead of the term "United 
States person." In no case, however, will 
a bona fide resident or other person have, 
as a result of the application of these prin
ciples, more income from sources within 
the relevant possession than the amount 
of income from sources within the United 
States that a similarly situated U.S. person 
who is not a bonafide resident would have 
under sections 861 through 865. 

(c) U.S. income-(l) In general. Ex
cept as provided in paragraph (d) of this 
section, income from sources within the 
relevant possession will not include any 
item of income determined under the rules 
of sections 861 through 865 and the regu
lations under those provisions to be-

(i) From sources within the United 
States; or 

(ii) Effectively connected with the con
duct of a trade or business within the 
United States. 

(2) Conduit arrangements. Income will 
be considered to be from sources within 
the United States for purposes of para
graph (c)(1) of this section if, pursuant to 
a plan or arrangement-

(i) The income is received in exchange 
for consideration provided to another per
son; and 

(ii) Such person (or another person) 
provides the same consideration (or con
sideration of a like kind) to a third person 
in exchange for one or more payments 
constituting income from sources within 
the United States. 

(d) lncome from certain sales of in
ventory property. For special rules that 
apply to determine the source of income 
from certain sales of inventory property, 
see § 1.863-3(f). 

(e) Service in the Armed Forces. In the 
case of a member of the Armed Forces of 
the United States, the following rules will 
apply for determining the source of com
pensation for services performed in com
pliance with military orders: 

(1) If the individual is a bonafith resi
dent of a possession and such services are 
performed in the United States or in an
other possession, the compensation consti
tutes income from sources within the pos
session of which the individual is a ballQ 
fide resident (and not from sources within 
the United States or such other posses
sion). 

(2) If the individual is not a bOfI(J fidt 
resident of a possession and such services 
are performed in a possession, the com
pensation constitutes income from sources 
within the United States (and not from 
sources within such possession). 

(f) Gains from certain dispositions of 
property-( 1) Property of former u.s. res
idents. (i) Except to the extent an elec
tion is made under paragraph (f)(l)(vi) of 
this section, income from sources within 
the relevant possession will not include 
gains from the disposition of property de
scribed in paragraph (f)( 1 )(ii) of this sec
tion by an individual described in para
graph (f)(l)(iii) of this section. See also 
section 1277(e) of the Tax Refonn Act 
of 1986, Public Law 99-514 (l00 Stat. 
2085) (providing that gains from the dis
position of certain property by individuals 
who acquired residency in certain posses
sions will be considered to be from sources 
within the United States). 

(ii) Property is described in this para
graph (f)(l)(ii) when the following condi
tions are satisfied-

(A) The property is of a kind described 
in section 73 1 (c)(3)(C)(i) or 954(c)(l)(B); 

and 
(B) The property was owned by the in

dividual before such individual became a 
bona fide resident of the relevant posses
sion. 

(iii) An individual is described in this 
paragraph (f)( 1 )(iii) when the following 
conditions are satisfied-

(A) For the taxable year for which the 
source of the gain must be determined, the 
individual is a bona fide resident of the 
relevant possession; and 

(B) For any of the 10 years preceding 
such year, the individual was a citizen or 
resident of the United States (other than a 
bona fide resident of the relevant posses
sion). 

(iv) If an individual described in para
graph (f)( 1 )(iii) of this section exchanges 
property described in paragraph (f)(1)(0) 
of this section for other property in a tranS-



action in which gain or loss is not required 
to be recognized (in whole or in part) un
der U.S. income tax principles, such other 
property will also be considered property 
described in paragraph (f)(l )(ii) of this 
section. 

(v) If an individual described in para
graph (f)(l )(iii) of this section owns, di
rectly or indirectly, at least 10 percent (by 
value) of any entity to which property de
scribed in paragraph (f)(1)(ii) of this sec
tion is transferred in a transaction in which 
gain or loss is not required to be recognized 
(in whole or in part) under U.S. income 
tax principles, any gain recognized upon a 
disposition of the property by such entity 
will be treated as income from sources out
side the relevant possession if any gain rec
ognized upon a direct or indirect disposi
tion of the individual's interest in such en
tity would have been so treated under para
graph (f)(l )(iv) ofthis section. 

(vi) Notwithstanding the general rule 
of paragraph (f)(l)(i) of this section and 
section 1277(e) of the Tax Reform Act 
of 1986, Public Law 99-514 (100 Stat. 
2085), an individual described in para
graph (f)(1 )(iii) of this section may elect 
to treat as gain from sources within the 
relevant possession the portion of the gain 
attributable to the individual's posses
sion holding period. The election under 
this paragraph (f)O )(vi) will be consid
ered made if the individual's income tax 
return for the year of disposition of the 
property reports the portion of gain attrib
utable to the taxpayer's possession hold
ing period as determined in accordance 
with paragraph (f)( I )(vi)(A) or paragraph 
(f)(1)(vi)(B) of this section, as the case 
may be. 

(A) In the case of marketable securities, 
the portion of gain attributable to the pos
session holding period will be determined 
by reference to the fair market value of the 
marketable security at the close of the mar
ket on the first day of the individual's pos
session holding period. In the event that 
the individual is a bona fide resident of the 
relevant possession for more than a single 
continuous period, the portion of gain de
scribed in this paragraph (f)( I )(vi)(A) will 
be the aggregate of the portions of gain (or 
offsetting loss) attributable to each posses
sion holding period. 

(B) In the case of property other than 
marketable securities, the portion of gain 
attributable to the possession holding pe-

riod in the relevant possession will be de
termined by multiplying the total gain on 
disposition of the property by a fraction, 
the numerator of which is the number of 
days in the possession holding period and 
the denominator of which is the total num
ber of days in the individual's holding pe
riod for the property. For purposes of the 
preceding sentence, in the event that the 
individual is a bona fide resident of the 
relevant possession for more than a single 
continuous period, the number of days in 
the numerator will be the aggregate of the 
number of days in each possession hold
ing period. For purposes of this paragraph 
(f)(1 )(vi)(B), the denominator will include 
days that are required to be included in an 
individual's holding period under section 
735(b), section 1223, and any other appli
cable holding period rule in the Internal 
Revenue Code. 

(vii) For purposes of paragraph 
(f)( I )(vi) of this section-

(A) The term marketable securities 
means property described in paragraph 
(f)( 1 )(ii) of this section that is, through
out the individual's holding period, ac
tively traded within the meaning of 
§ 1.1092(d)-1(a); and 

(B) The term possession holding period 
means the part of the individual's holding 
period for the property during which the 
individual is a bona fide resident of the rel
evant possession. However, for this pur
pose, the possession holding period will 
be considered to commence in all cases on 
the first day during such period that the 
individual does not have a tax home out
side the relevant possession. In the event 
that the individual is a bona fide resident 
of the relevant possession for more than a 
single continuous period, each possession 
holding period prior to the one ending on 
the date of sale or other disposition will be 
considered to end on the first day that the 
individual has a tax home outside the rele
vant possession. With respect to the deter
mination of tax home, see §1.937-I(d). 

(2) Special rules under section 865 for 
possessions-(i) Except as provided in 
paragraph (f)(1) of this section-

(A) Gain that is considered to be de
rived from sources outside of the United 
States under section 865(g)(3) will be con
sidered income from sources within Puerto 
Rico; and 

(B) Gain that is considered to be derived 
from sources outside of the United States 

under section 865(h)(2)(B) will be consid
ered income from sources within the pos
session in which the liquidating corpora
tion is created or organized. 

(ii) In applying the principles of section 
865 and the regulations under that section 
pursuant to paragraph (b) of this section, 
the rules of section 865(g) will not apply, 
but the special rule of section 865(h)(2)(B) 
will apply with respect to gain recognized 
upon the liquidation of corporations cre
ated or organized in the United States. 

(g) Dividends-( I) Dividends from cer
tain possessions corporations-(i) In gen
eral. Except as provided in paragraph 
(g)( I )(ii) of this section, with respect to 
any possessions shareholder, only the pos
sessions source ratio of any dividend paid 
or accrued by a corporation created or or
ganized in a possession (possessions cor
poration) will be treated as income from 
sources within such possession. For pur
poses of this paragraph (g)-

(A) The possessions source ratio will be 
a fraction, the numerator of which is the 
gross income of the possessions corpora
tion from sources within the possession in 
which it is created or organized (applying 
the rules of this section) for the testing pe
riod and the denominator of which is the 
total gross income of the corporation for 
the testing period; and 

(B) The term possessions shareholder 
means any individual who is a bona fide 
resident of the possession in which the cor
poration is created or organized and who 
owns, directly or indirectly, at least 10 per
cent of the total voting stock of the corpo
ration. 

(ii) Dividends from corporations en
gaged in the active conduct of a trade or 
business in the relevant possession. The 
entire amount of any dividend paid or 
accrued by a possessions corporation will 
be treated as income from sources within 
the possession in which it is created or 
organized when the following conditions 
are met-

(A) 80 percent or more of the gross in
come of the corporation for the testing pe
riod was derived from sources within such 
possession (applying the rules of this sec
tion) or was effectively connected with the 
conduct of a trade or business in such pos
session (applying the rules of § 1.937-3); 
and 

(B) 50 percent or more of the gross in
come of the corporation for the testing pe-
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riod was derived from the active conduct 
of a trade or business within such posses
sIon. 

(iii) Testing period. For purposes of this 
paragraph (g)( I), the term testing period 

means the 3-year period ending with the 
close of the taxable year of the payment 
of the dividend (or for such part of such 
period as the corporation has been in exis
tence). 

(iv) Subsidiary look-through rule. For 
purposes of this paragraph (g)( I ), if a pos
sessions corporation owns (directly or in
directly) at least 25 percent (by value) of 
the stock of another corporation, such pos
sessions corporation will be treated as if 
it-

(A) Directly received its proportionate 
share of the income of such other corpora
tion; and 

(8) Actively conducted any trade or 
business actively conducted by such other 
corporation. 

(2) Dividends from other corporations. 
In applying the principles of section 86 I 
and the regulations under that section 
pursuant to paragraph (b) of this section, 
the special rules relating to dividends for 
which deductions are allowable under sec
tion 243 or 245 will not apply. 

(h) Income inclusions. For purposes of 
determining whether an amount described 
in section 904(h)( I )(A) constitutes income 
from sources within the relevant posses
sion-

(l) If the individual owns (directly or 
indirectly) at least 10 percent of the to
tal voting stock of the corporation from 
which such amount is derived, the princi
ples of section 904(h)(2) will apply. In the 
case of an individual who is not a posses
sions shareholder (as defined in paragraph 
(g)(l )(i)(B) of this section), the preceding 
sentence will apply only if the corporation 
qualifies as a "United States-owned for
eign corporation" for purposes of section 
904(h); and 

(2) In all other cases, the amount will 
be considered income from sources in the 
jurisdiction in which the corporation is cre
ated or organized. 

(i) Interest-(l) Interest from certain 
possess/oIlS corporatiolls-(i) In general. 
Except as provided in paragraph (i)( I )(ii) 
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of this section, with respect to any pos
sessions shareholder (as defined in para
graph (g)( I )(i)(B) of this section), interest 
paid or accrued by a possessions corpora
tion will be treated as income from sources 
within the possession in which it is cre
ated or organized to the extent that such 
interest is allocable to assets that gener
ate, have generated, or could reasonably 
have been expected to generate income 
from sources within such possession (un
der the rules of this section) or income ef
fectively connected with the conduct of a 
trade or business within such possession 
(under the rules of § \.937-3), For pur
poses of the preceding sentence, the prin
ciples of §§ 1.86 I -9 through 1,861-12 will 

apply. 
(ii) Interest from corporations engaged 

in the active conduct of a trade or busi
ness in the relevant possession. The entire 
amount of any interest paid or accrued by a 
possessions corporation will be treated as 
income from sources within the possession 
in which it is created or organized when 
the conditions of paragraphs (g)( I )(ii)(A) 
and (B) of this section are met (applying 
the rules of paragraphs (g)( I )(iii) and (iv) 
of this section). 

(2) Interest from partnerships. Inter
est paid or accrued by a partnership will 
be treated as income from sources within 
a possession only to the extent that such 
interest is allocable to income effectively 
connected with the conduct of a trade or 
business in such possession. For purposes 
of the preceding sentence, the principles 
of § 1.882-5 will apply (as if the partner
ship were a foreign corporation and as if 
the trade or business in the possession were 
a trade or business in the United States). 

(j) Indirect ownership. For purposes of 
this section, the rules of section 318(a)(2) 
will apply except that the language "5 per
cent" will be used instead of "50 percent" 
in section 318(a)(2)(C). 

(k) Examples. The provisions of this 
section may be illustrated by the following 
examples: 

Example 1. (i) X, a U.S. citizen, resides in State 
N and acquires stock of Corporation C. a domestic 
corporation. in 2008 for $1 Ox. X moves to the North
ern Mariana Islands (NMI) on March I, 2009 and 
changes his principal place of business to NMI on that 
same date. Assume for purposes of this example that, 

$ lOOx gain x 945 days in possession holding period 
1461 days in total holding period 

under § 1.9:l7-I(b) and (1)(\) (year-of-move excep
tion). X is considered a bOlla/ide resident ofNMJ for 
2009 through 2012. On March I. 2009, the closing 
value of X\ stock in Corporation C. a marketable St. 

eurity (within the meaning of paragraph (f)( I )(viiM\ 
of this section). is $20x. On January 3, 2012, X sell! 
all his Corporation C stock for $70x. 

(ii) Pursuant to section I 277(e) of the Tax Reform 
Act of 1986, and absent an election under paragraph 
(1)( I )(vi) of this section. all of X's gain ($60x) will 
be treated as income from sources within the United 
States for all purposes of the Internal Revenue Code 
(including section 7654, as in effect with respect to 
the NMI). and (under paragraph (f)( I IIi) of this sec. 
tion) not as income from sources in the NMI. How. 
ever, pursuant to paragraph (1)( I )(vi) of this section. 
X may elect on his 2012 income tax return filed with 
NMI to treat the portion of this gain attributable to 
X's possession holding period with respect to NMI as 
gain from sources within NMI. X's possession hold. 
ing period with respect to NMI begins on March I. 
2009. the date his tax home changes to the NMI. Un· 
der paragraph (I)(l )(vi)(A) of this section, the portion 
of X's gain attributable to this possession holding pe. 
riod is $50x. the excess of the sale price of the stock 
($70x) over its closing value ($20x) on the first day of 
the possession holding period. By reporting $50x of 
gain on his 2012 NMI return, X will elect under para· 
graph (f)( 1 )(vi) of this section to treat that amount as 
NMI source income. 

Example 2. (i) R, a U.S. citizen, resides in State F 
and acquires a 5 perct!nt interest in Partnership P on 
January I, 2009. R moves to Puerto Rico on June I. 
2010 and changes her principal place of business 10 

Puerto Rico on that same date. Assume for purposes 
of this example that under § 1.937-1 (b) and (0(1) 
(year-of-move exception). R is considered abonajidt 
resident of Puerto Rico for 2010 through 2012. On 
June J, 2010, R's interest in Partnership P is not a 
marketable security within the meaning of paragraph 
(f)( 1 )(vii)(A) of this section. On December 31. 2012, 
having owned the interest in Partnership P for a pe. 
riod of 4 years (1461 days), R sells it, recognizing 
gain of $IOOx. 

(ii) Pursuant to paragraph (f)(I) of this section, 
and absent an election under paragraph (f)(l)(vi) of 
this section, the gain will not be treated as income 
from sources within Puerto Rico for purposes of the 
Internal Revenue Code (including section 933(1)). 
However, pursuant to paragraph (f)( 1 )(vi) of this sec
tion, R may elect on her 2012 return filed with the 
IRS to treat the portion of this gain attributable to R's 
possession holding period with respect to Puerto Rico 
as gain from sources within Puerto Rico. R's posses
sion holding period with respect to Puerto Rico is the 
94S-day period from June I, 2010, the date her tax 
hume changes to Puerto Rico, through December 31, 
2012, the date of sale. Under paragraph (f)(l)(vi)(B) 
of this section, the portion of R's gain attributable to 

this possession holding period is $64.68x, computed 
as follows: 

-



(iii) By reporting $64.68x of gain on her 2012 
Federal return, R will elect under paragraph (f)(l)(vi) 
of this section to treat that amount as Puerto Rico 

source income. 
Example 3. X, a bona fide resident of Pos

session S, a section 931 possession (as defined in 
§1.931-I(c}(l», is engaged in a trade or business 
in the United States through an office in State H. 
In 2008, this office materially participates in the 

2008 

2009 

2010 

(ii) A Corp owns 50 percent of the outstanding 
shares of B Corp, a corporation organized under the 

2008 

2009 

2010 

(iii) A Corp is treated as having received 50 per
cent of the gross income of B Corp. Therefore, for 

2008 

2009 

2010 

Totals 

(iv) Pursuant to paragraph (g) of this section, the 
portion of the dividend of $70x that X receives from 
Corp A in 20 IO that is treated as incume from sources 
within Possession I is 72/126 of $70x, or $40x. 

Example 5. X is a U.S. citizen and a bona fide 
resident of the Northern Mariana Islands (NMI). 
In 2008, X receives compensation for services per
formed as a member of the crew of a fishing boat. 
Ten percent of the services for which X receives 
compensation are perfurmed in the NMI, and 90 
percentofX's services are performed in international 
waters. Under the principles of section 861(a)(3) 
as applied pursuant to paragraph (b) of this section, 
the compensation that X receives for services per
formed in the NMI is treated as income from sources 
within the NMI. Under the principles of section 
863(d)(I)(A) as applied pursuant to paragraph (b) 
of this section, the compensation that X receives for 
services performed in international waters is treated 
as income from sources within the NMI for purposes 
of the Internal Revenue Code (including section 
7654, as in effect with respect to the NMI). Thus, 
all of X's compensation for services during 2008 is 
treated as income from sources within the NMI. 

Example 6. X, a U.S. citizen, resides in State L 
and receives $2,500 of compensatiun for services per
formed in Possession J during 2008 for Y, X's em
ployer. X is temporarily present in Possession J in 
2008 for a period (or periods) not exceeding a total 
of90 days. Y, a U.S. citizen, is not a bona fide resi
dent of Possession J and is not engaged in a trade or 
business within Possession 1. Under the principles of 

sale of inventory property in Possession S, such that 
the income from these inventory sales is considered 
effectively connected to this trade or business in the 
United States under section 864(c)(4)(B)(iii). This 
income will not be treated as income from sources 
within Possession S for purposes of section 931 (a)(1) 
pursuant to paragraph (c)(1 )(ii) of this section, but 
nonetheless will continue to be treated as income 

Possession I Sources 

$ lOx 

20x 

25x 

laws of Country Fe During 2008 through 2010, B 
Corp has gross income from the following sources: 

Possession I Sources 

$ lOx 

14x 

lOx 

2008 through 2010, the gross income of A Corp is 
from the following sources: 

Possession I Sources 

$15x 

27x 

30x 

$72x 

section 86I(a)(3) as applied pursuant to paragraph (b) 
of this section. the compensation that X receives for 
services performed in Possession J during 2008 is not 
treated as income from sources within Possession J. 

Example 7. (i) Company Y. a corporation orga
nized in State C, produces. markets, and distributes 
music products. Y enters into a recording contract 
with Z, a recording artist who is a bonafide resident 
of the U.S. Virgin Islands (USVI). Pursuant to the 
contract between Y and Z. Z agrees to perform ser
vices as writer, musician, and vocalist on the record
ing of a new musical composition and related music 
video. Under the contract, all songs, recordings and 
related artwork, packaging copy, and Imer notes, to
gether with copyrights and other intellectual property 
in those works, are the sole property of Y, and Z ob
tains no proprietary rights in that property. As com
pensation for Z's services, all of which are performed 
at a recording studio or other locations in the US VI. 
Y agrees to pay amounts designated as the "writer's 
share" to Z based on a percentage of the music prod
ucts sold. Y also agrees to make an upfront pay
ment to Z as an advance against future portions of 

Z's writer's share. 
(ii) To the extent that Z performs personal ser

vices within the USVI, the compensation that Z re
ceives for his services is sourced to the USVI under 
the principles of section 86I(a)(3) and § U161-4 as 
applied pursuant to § 1.937-2Cb). If all of Z's services 
are performed in the USVI, none of the writer's share 
is derived from sources within the United States un
der section 861(a)(3) and §1.861-4. nor is it effec-

from sources without the United States under section 
862 (for example. for purposes of section 904). 

Example 4. (i) X, a bonafide resident of Posses
sion I, owns 25 percent of the outstanding shares of 
A Corp, a corporation organized under the laws of 
Possession I. In 20 I 0, X receives a dividend of $70x 
from A Corp. During 2008 through 20 I 0, A Corp has 
gross income from the following sources: 

Sources Outside Possession 

$20x 

lOx 
15x 

Sources Outside Possession 

$6x 

8x 

4x 

Sources Outside Possession 

$23x 

14x 

17x 

$54x 

tively connected with the conduct of a trade or busi
ness in the United States under section 864(c)(3). Ac
cordingly, the U.S. income rule of section 937(b)(2) 
and paragraph (c)(I) of this section would not oper
ate to prevent Z's services income from being USVI 
source or USVI effectively connected income within 
the meaning of section 937(b)(I). If Z also performs 
services in the United States, however, then the U.S. 
income rule would apply to the part of Z's compensa
tion that is sourced to the United States under sec
tion 861(a)(3) and §1.861-4. In the event that Y 
and Z are controlled taxpayers within the meaning of 
§ 1.482-1 (i)(S), section 482 and the regulations under 
that section, including §1.482-9T(i), would apply to 
evaluate the arm's length amount charged for Z's con
trolled services. 

(I) Effective/applicability dates. Except 
as otherwise provided in this paragraph (1), 
this section applies to income earned in 
taxable years ending after April 9, 2008. 
Taxpayers may choose to apply paragraph 
(b) of this section to income earned in 
open taxable years ending after October 
22, 2004. Taxpayers may choose to apply 
paragraph (f)(1) of this section to disposi
tions made after April 11, 2005. 

§1.937-2T [Removed] 

Par. 29. Section 1.937-2T is removed. 
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Par. 30. Section 1.937-3 is added to 
read as follows: 

§1.937-3 Income effectively connected 

with the conduct of a trade or business ill 
a possession. 

(a) Scope. Section 937(b) and this sec
tion set forth the rules for determining 
whether income is effectively connected 
with the conduct of a trade or business 
within a particular possession (the rel
evant possession) for purposes of the 
Internal Revenue Code, including sections 
881(b) and 957(c) and Subpart D, Part ilL 
Subchapter N, Chapter I of the Internal 
Revenue Code. Paragraph (c) of this sec
tion does not apply, however, for purposes 
of section 881 (b). In the case of a posses
sion or territory that administers income 
tax laws that are identical (except for the 
substitution of the name of the possession 
or territory for the term "United States" 
where appropriate) to those in force in the 
United States, these rules do not apply for 
purposes of the application of such laws. 

(b) In general. Except as provided in 
paragraphs (c) and (d) of this section, the 
principles of section 864( c) and the regula
tions under that section (relating to the de
termination of income, gain or loss that is 
effecti vely connected with the conduct of a 
trade or business within the United States) 
generally will be applied in determining 
whether income is effectively connected 
with the conduct of a trade or business 
within the relevant possession, without re
gard to whether the taxpayer qualifies as 
a nonresident alien individual or a foreign 
corporation with respect to such posses
sion. Subject to the rules of this section, 
the principles of section 864(c)(4) will ap
ply for purposes of determining whether 
income from sources without the relevant 
possession is effectively connected with 
the conduct of a trade or business in the 
relevant possession. For purposes of the 
preceding sentence, all income other than 
income from sources within the relevant 
possession (as determined under the rules 
of § 1.937-2) will be considered income 
from sources without the relevant posses
sion in the application of the principles of 
section 864(c) under this paragraph (b), it 
generall y will be sufficient to substitute 
the name of the relevant possession for the 
term "United States" where appropriate, 
but additional substitutions may be nec-
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essary to accomplish the intent of section 

937(b) and this section. In no case, how

ever. will a bona fide resident or other per
son have, as a result of the application of 

these principles, more income effectively 
connected with the conduct of a trade or 
business in the relevant possession than the 
amount of U.S. effectively connected in
come that a similarly situated U.S. person 
who is not a bonafide resident would have 

under section 864(c). 
(c) U.S. income-( I) In general. Ex

cept as provided in paragraph (d) of this 
section, income considered to be effec
tively connected with the conduct of a 
trade or business within the relevant pos
session will not include any item of income 
determined under the rules of sections 
861 through 865 and the regulations under 
those provisions to be-

(i) From sources within the United 

States; or 
(ii) Effectively connected with the con

duct of a trade or business within the 
United States. 

(2) Conduit arrangements. Income will 
be considered to be from sources within 
the United States for purposes of para
graph (c)(l) of this section if. pursuant to 
a plan or arrangement-

(i) The income is received in exchange 
for consideration provided to another per
son; and 

(ii) Such person (or another person) 
provides the same consideration (or con
sideration of a like kind) to a third person 
in exchange for one or more payments 
constituting income from sources within 
the United States. 

(d) Income from certain sales of inven
tory property. Paragraph (c) of this section 
will not apply to income from sales of in
ventory property described in § 1.863-3(f). 

(e) Examples. The provisions of this 
section may be illustrated by the following 
examples: 

Example 1. X is a bona fide resident of Pos
session I, a section 931 possession (as defined in 
~1.931-llc)(I)). X has an office in Possession I 
from which X conducts a business cunsisting uf 
the development and sale of specialized computer 
software. A purchaser of software will frequently 
pay X an additional amount to install the software 
on the purchaser's operating system and to ensure 
that the software is functioning properly. X performs 
the installation services at the purchaser's place of 
business, which may be in Possession I, in the United 
States. or in another country. The provision of such 
services is not de minimis and constitutes a separate 
transaction under the rules of §l.g61-18. Under the 

principles of section 864(c)(4) as applied PU!SUIDtto 
paragraph (b) of this section. the compensation tIw 
X recei yes for personal services performed outside 
of Possession I is not considered to be effectively 
connected with the conduct of a trade or business in 
Possession I for purposes of section 931(a)(2). 

Example 2. (i) F Bank is organized under the 
laws of Country FC and operates an active bank. 
ing business from oftices in the U.S. Virgin Islands 
(USVI). In connection with this banking business. F 
Bank makes loans to and receives interest paymenu 
from borrowers who reside in the USVI, in the United 
States, and in Country Fe. 

(ii) Under the prinCIples of section 861(a)(I) as 
applied pursuant to § 1.937-2(b), interest payments 
received by F Bank from borrowers who reside in 
the United States or in Country FC constitute income 
from sources outside of the USVi. Under the princi. 
pies of section 864(c)(4) as applied pursuant to para. 
graph (b) of this section, interest income from sources 
outside of the USVI generally may constitute income 
that is effectively connected with the conduct of a 
trade or business within the USVI for purposes of the 
Internal Revenue Code. However, interest payments 
received by F Bank from borrowers who reside in the 
United States constitute income from sources within 
the United States under section 86I(a)(I). Accord· 
ingly, under paragraph (c)(I) of this section, such in· 
terest income will not be treated as effectively con· 
nected with the conduct of a trade or business in the 
US VI for purposes of the Internal Revenue Code (for 
example, for purposes of section 934(b)). Interest 
payments received by F Bank from borrowers whore· 
side in Country Fe. however, may be treated as effec· 
tively connected with the conduct of a trade or busi· 
ness in the USYI for purposes of the Internal Revenue 
Code (including section 934(b). 

(iii) To the extent that, as described in section 
934(a), the USVI administers income tax laws that 
are identical (except for the substitution of the name 
of the USyr for the tenn "United States" where ap· 
propriate) to those in force in the United States, in· 
terest payments received by F Bank from borrowers 
who reside in the United States or in Country FC may 
be treated as income that is effectively connected with 
the conduct of a trade or business in the USVI for pur· 
poses of F Bank's income tax liability to the USVI 
under mirrored section 882. 

Example 3. (i) G is a partnership that is organized 
under the laws of, and that uperates an active financ· 
ing business from offices in, Possession I. Interests in 
G are owned by D, a bonafide resident of PossessIon 
I, and N, an alien individual who resides in Counll")' 
FC. Pursuant to a pre-arrangement, G loans $x to T, a 
business entity organized under the laws of Counll")' 
FC, and T in tum loans $y to E, a U.S. resident. In 
accordance with the arrangement, E pays interest to 
T, which in tum pays interest to G. . 

(ii) The arrangement constitutes a conduH ar· 
rangement under paragraph (c)(2) of this secuon, 
and the interest payments received by G are treated 
as income from sources within the United StateS 

. tion for purposes of paragraph (c)(1) of this sec . 
Accordingly, the interest received by G will not be 
treated as effectively connected with the conduct 
of a trade or business in Possession I for purposes 
of the Internal Revenue Code (including sectionS 
931(a)(2) and 934(b), if applicable with respecllO 
DJ. Whether such interest constitutes income from 



sources within the United States for other purposes 
of the Internal Revenue Code under generally appli
cable conduit principles will depend on the facts and 
circumstances. See, for example, Aiken Indus., Inc. 
v. Commissioner, 56 T.e. 925 (1971). 

(iii) If Possession I administers income tax laws 
that are identical (except for the substitution of the 
name of the possession for the term "United States" 
where appropriate) to those in force in the United 
States, the interest received by G may be treated as 
income effectively connected with the conduct of a 
trade or business in Possession 1 under mirrored sec
tion 864(c)(4) for purposes of determining the Pos
session 1 territorial income tax liability of N under 
mirrored section 871. 

Example 4. (i) Corporation A, a corporation orga
nized in Possession X, is engaged in a business con
sisting of the development of computer software and 
the sale of that software. Corporation A has its sole 
place of business in Possession X and is not engaged 
in the conduct of a trade or business in the United 
States. Corporation A receives orders for its soft
ware from customers in the United States and around 
the world. After orders are accepted, Corporation 
A's software is either loaded onto compact discs at 
Corporation A's Possession X facility and shipped 
via common carrier, or downloaded from Corporation 
A's server in Possession X. The sales contract pro
vides that the rights, title, and interest in the product 
will pass from Corporation A to the customer either 
at Corporation A's place of business in Possession X 
(if shipped in compact disc form) or at Corporation 
A's server in Possession X (if electronically down
loaded). Assume for purposes of this example that 
each transaction is classified as a sale of a copyrighted 
article under §1.86l-l8(c)(1)(ii) and (f)(2). 

(ii) Under the principles of section 863(a), as ap
plied pursuant to § 1.937-2(b), because Corporation 
A passes the rights, title, and interest to the copy
righted articles in Possession X, Corporation A's sales 
income is sourced to Possession X. Corporation A's 
sales income is also effectively connected with the 
conduct of a trade or business in Possession X, under 
the principles of section 864(c)(3) as applied pursuant 
to §1.937-3(b). Corporation A's income is not from 
sources within the United States, nor is it effectively 
connected with the conduct of a trade or business in 
the United States. Accordingly, the U.S. income rule 
of section 937(b)(2), § 1.937-2(c)(l), and paragraph 
(c)( 1) of this section does not operate to prevent Cor
poration A's sales income from being Possession X 
source and Possession X effectively connected in
come under section 937(b)(l). 

Example 5. (i) Corporation B, a corporation orga
nized in Possession X, has its sole place of business 
in Possession X and is not engaged in the conduct of a 
trade or business in the United States. Corporation B 
employs a software business model generally referred 
to as an application service provider. Employees of 
Corporation B in Possession X develop software and 
maintain it on Corporation B 's server in Possession X. 
Corporation B's customers in the United States and 
around the world transmit detailed data about their 
own customers to Corporation B's server and elec
tronic storage facility in Possession X. The customers 
pay a monthly fee to Corporation B under a Subscrip
tion Agreement, and they can use the software to gen
erate reports analyzing the data at any time but do not 
receive a copy of the software. Corporation B's soft-

ware allows its customers to generate the reports from 
their location and to keep track of their relationships 
with their own customers. Assume for purposes of 
this example that Corporation B's income from these 
transactions is derived from the provision of services. 

(ii) Under the principles of section 86l(a)(3) and 
§ 1.861-4(a), as applied pursuant to § 1.937-2(b), 
because Corporation B performs personal services 
wholly within Possession X, the compensation 
Corporation B receives for services is sourced to 
Possession X. Corporation B's services income is 
also effectively connected with the conduct of a trade 
or business in Possession X, under the principles uf 
section 864(c)(3) as applied pursuant to § 1.937-3(b). 
Corporation B's income is not from sources within 
the United States, nor is it effectively connected 
with the conduct of a trade or business in the United 
States. Accordingly, the U.S. income rule of section 
937(b)(2), §1.937-2(c)(l), and paragraph (c)(I) of 
this section does not operate to prevent Corporation 
B's services income from being Possession X source 
or Possession X effectively connected income within 
the meaning of section 937(b)(\). 

(f) Effective/applicability date. Except 
as otherwise provided in this paragraph (f), 
this section applies to income earned in 
taxable years ending after April 9, 2008. 
Taxpayers may choose to apply paragraph 
(b) of this section to income earned in 
open taxable years ending after October 
22,2004. 

§ 1.937-3T [Removed] 

Par. 31. Section 1.937-3T is removed. 
Par. 32. Section 1.957-3 is revised to 

read as follows: 

§1.957-3 United States person defined. 

(a) Basic rule-(l) In general. The 
tenn United States person has the same 
meaning for purposes of sections 951 
through 965 that it has under section 
7701 (a)(30) and the regulations under that 
section, except as provided in paragraphs 
(b) and (c) of this section, which provide, 
with respect to corporations organized 
in possessions of the United States, that 
certain residents of such possessions are 
not United States persons. The effect of 
detennining that an individual is not a 
United States person for such purposes is 
to exclude such individual in detennining 
whether a foreign corporation created or 
organized in. or under the laws of, a pos
session of the United States is a controlled 
foreign corporation. See § 1.957-1 for the 
definition of the tenn "controlled foreign 
corporation." 

(2) Special proVISIOns applicable to 
possessions of the United States. For pur
poses of this section-

(i) The tenn possession of the United 
States means the Puerto Rico or any sec
tion 931 possession; 

(ii) The term section 931 possession 
has the same meaning that it has under 
§ 1.931-1 (c)(l); 

(iii) The rules of §1.937-1 will apply 
for determining whether an individual is a 
bona fide resident of a possession of the 
United States; 

(iv) Except as provided in paragraph 
(b )(2) of this section, the rules of § 1.937-2 
will apply for detennining whether income 
is from sources within a possession of the 
United States; and 

(v) The rules of § 1.937-3 will apply for 
detennining whether income is effectively 
connected with the conduct of a trade or 
business in a possession of the United 
States. 

(b) Puerto Rico corporation and resi
dent. An individual (who, without regard 
to this paragraph (b), is a United States per
son) will not be considered a United States 
person with respect to a foreign corpora
tion created or organized in, or under the 
laws of, Puerto Rico for the taxable year of 
such corporation that ends with or within 
the taxable year of such individual if-

(1) Such individual is a bonafide resi
dent of Puerto Rico during his entire tax
able year in which or with which the tax
able year of such foreign corporation ends; 
and 

(2) A dividend received by such indi
vidual from such corporation during the 
taxable year of such corporation would, 
for purposes of section 933(1), be treated 
as income derived from sources within 
Puerto Rico. For purposes of this para
graph (b)(2), the rules of § 1.937-2(g)(1) 
will not apply. 

(c) Section 931 possession corporation 
and resident. An individual (who, with
out regard to this paragraph (c), is a United 
States person) will not be considered a 
United States person with respect to a for
eign corporation created or organized in, 
or under the laws of, a section 931 pos
session for the taxable year of such corpo
ration that ends with or within the taxable 
year of such individual if-

(1) Such individual is a bona fide res
ident of such section 931 possession dur
ing his entire taxable year in which or with 
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which the taxable year of such foreign cor
poration ends; and 

(2) Such corporation satisfies the fol
lowing conditions-

(i) 80 percent or more of its gross in
come for the 3-year period ending at the 
close of the taxable year (or for such part 
of such period as such corporation or any 
predecessor has been in existence) was de
rived from sources within section 931 pos
sessions or was effectively connected with 
the conduct of a trade or business in sec
tion 931 possessions: and 

(ii) 50 percent or more of its gross in
come for such period (or part) was derived 
from the active conduct of a trade or busi
ness within section 931 possessions. 

(d) Effective/applicahility date. This 
section applies to taxable years ending af
ter April 9. 2008. 

§1.957-3T [Removed] 

Par. 33. Section 1.957-3T is removed. 
Par. 34. Section 1.1402(a)-12 is re

vised to read as follows: 

~J.l4()2(a)-f2 Continental shelf and 
certain possessions of the United States. 

(a) Certain possessions. For purposes 
of the tax on self-employment income, the 
exclusion from gross income provided by 
section 931 (relating to bona fide residents 
of certain possessions of the United States) 
will not apply. Net earnings from self-em
ployment are subject to the tax on self-em
ployment income even if such amounts are 
excluded from gross income under section 
931. 

(b) Continental shelf For the defini
tion of the term "United States" and for 
other geographical definitions relating to 
the continental shelf. see section 638 and 
* 1.638-1. 

(c) Effectil'elapplicabilitT date. This 
section applies to taxable years ending af
ter April 9, 2008. 

§1.I402(a)-12T [Removed] 

Par. 35. Section 1.1402(a)-12T is re
moved. 

Par. 36. Section 1.6012-1 is amended 
by revising paragraph (a)( 1 )(iii) to re<lU as 
1'0110\\',: 
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§ 1.60 12-1 Individuals required to make 

retllms of information. 

(a)***(I)*** 
(iii) An alien bona fide resident of 

Puerto Rico or any section 931 possession, 
as defined in §1.931-1(c)(l), during the 
entire taxable year. 

* * * * * 
Par. 37. Section 1.6038-2 is amended 

by revising paragraph (d) and adding a new 
sentence at the end of paragraph (m) to 
read as follows: 

§J.6038-2 Information returns required 

of Unired States persons with respecr to 

annual accounting periods of certain 

foreign corporations. 

* * * * * 
(d) US, person-( I) In general. For 

purposes of section 6038 and this sec
tion, the term United States person has 
the meaning assigned to it by section 
7701(a)(30), except as provided in para
graphs (d)(2) and (3) of this section. 

(2) Special rule for individuals residing 
in certain possessions.-(i) With respect to 

an individual who is a bonafide resident of 
Puerto Rico, the term United States person 
has the meaning assigned to it by § 1.957-3 
except that the rules of § 1.937-2(g)( I) wi II 
apply. 

(ii) With respect to an individual who is 
a honafide resident of any section 931 pos
session. as defined in §1.931-l(c)(l), the 
term United States person has the meaning 
assigned to it by § 1.957-3. 

(3) Special rule for certain nonresident 
aliens. An individual for whom an elec
tion under section 60 13(g) or (h) is in effect 
will. subject to the exceptions contained in 
paragraph (d)(2) of this section, be consid
ered a United States person for purposes of 
section 6038 and this section. 

* * * * * 
(m) * * * Paragraph (d) of this section 

applies to taxable years ending after April 
9,2008. 

§ 1.6038-2T [Removed] 

Par. 38. Section 1.6038-2T is removed. 
Par. 39. Section 1.6046-1 is amended 

by revising paragraph (f)(3) and adding a 
new paragraph (1) to read as follows: 

§1.6046-1 Returns as ro OI~~anizationor 
reorgani;:ation offoreign corporations 

and (IS to acquisitions o.f their stock. 

* * * * * 
(f) * * * 
(3) U.S. persoll-(i) III gel/eral. For 

purposes of section 6046 and this sec. 
tion. the term United States person has 
the meaning assigned to it by section 
7701(a)(30), except as provided in para. 
graphs (f)(3)(ii) and (iii) of this section. 

(ii) Special rule .t(}r individuals resid, 

illR ill certain possessiol1s.-(A) With reo 
spect to an individual who is a bOlla fide 
resident of Puerto Rico, the term United 
States person has the meaning assigned 
to it by § 1.957-3 except that the rules of 
§ 1.937-2(g)( 1) will apply. 

(B) With respect to individuals who are 
hOlla fide residents of any section 931 pos· 
session, as defined in § 1.931-1 (c)( I), the 
term United States person has the meaning 
assigned 10 it by § 1.957-3. 

(iii) Special rule for certain nonresident 
aliens. An individual for whom an elec, 
tion under section 60 l3(g) or (h) is in effect 
will, subject to the exceptions contained in 
paragraph (f)(3 )(ii) of this section, be con· 
sidered a United States person for purposes 
of section 6046 and this section. 

* * * * * 
(I) EffectiVe/applicability date. Para· 

graph (f)(3) of this section applies to tax· 
able years ending after April 9, 2008. 

§1.6046-1T [Removed] 

Par. 40. Section 1.6046-1 T is removed. 

PART 30l-PROCEDURE AND 
ADMINISTRATION 

Par. 41. The authority citation for part 
301 continues to read, in part, as follows: 

Authority: 26 USc. 7805 * * * 
Par. 42. Section 301.6688-1 is revised 

to read as follows: 

.~301.668R-l Assessable penalties with 
respect to information required to be 
furnished with respect to possessions. 

(a) In general. Each individual de· 
scribed in section 7654(a) who is subject 
to an information reporting requirement 
promulgated under the authority of sec· 
tion 937(c) or 7654 and who fails to fully 



satisfy such requirement within the time 
prescribed for reporting such information 
must, in addition to any criminal penalty 
provided by law, pay a penalty of $1,000 
for each such failure. Information report
ing requirements promulgated under the 
authority of sections 937(c) and 76S4(e) 
include the requirement for an individual 
to file Form 8898, "Statementfor Individu
als who Begin or End Bona Fide Residence 
in a U.S. Possession," under § 1.937-1 (h) 
of this chapter, to report that he or she be
came or ceased to be a bona fide resident 
of a possession. 

(b) Manner of payment. The penalty set 
forth in paragraph (a) of this section must 
be paid in the same manner as tax upon 
the issuance of a notice and demand for the 
penalty. 

(c) Reasonable cause. The penalty set 
forth in paragraph (a) of this section will 
not apply if it is established to the satisfac
tion of the Commissioner that the failure 
to file the information return or furnish the 
information within the prescribed time was 
due to reasonable cause and not to will
ful neglect. An individual who wishes to 
avoid the penalty must make an affirma
tive showing of all facts alleged as a rea
sonable cause for failure to file the infor
mation return on time. or furnish the in
formation on time, in the form of a writ
ten statement containing a declaration that 
it is made under penalties of perjury. This 
statement must be filed with the Internal 
Revenue Service Center where Form 8898 
must be filed. In determining whether 
there was reasonable cause for failure to 
furnish the required information, account 
will be taken of the fact that the individual 
was unable to furnish the required infor
mation in spite of the exercise of ordinary 
business care and prudence in his effort to 
furnish the information. An individual will 
be considered to have exercised ordinary 
business care and prudence in his effort to 
furnish the required information if he made 
reasonable efforts to furnish the informa
tion but was unable to do so because of a 
lack of sufficient facts on which to make a 
proper determination. 

(d) Effective/applicability date. This 
section applies to taxable years ending af
ter April 9, 2008. 

§301.6688-1 T [Removed] 

Par. 43. Section 301.6688-IT is re
moved. 

Par. 44. Section 301.7701(b)-1 is 
amended by revising paragraph (d) to read 
as follows: 

§301.7701(b)-1 Resident alien. 

* * * * * 
(d) Application of section 7701 (b) to the 

possessions and territories-( I) Applica
tion to aliens for purposes of mirror sys
tems. Section 770 I (b) provides the basis 
for determining whether an alien individ
ual is a resident of a United States posses
sion or territory that administers income 
tax laws that are identical (except for the 
substitution of the name of the possession 
or territory for the term "United States" 
where appropriate) to those in force in the 
United States. for purposes of applying 
such laws with respect to income tax lia
bility incurred to such possession or terri
tory. 

(2) Non-application for bona fide res
ident determination. Section 770 I (b) 
does not provide the basis for determin
ing whether an individual (including an 
alien individual) is a bona fide resident 
of a United States possession or territory 
for Federal income tax purposes. For the 
applicable rules for making this determi
nation, see section 937(a) and §1.937-1 of 
this chapter. 

* * * * * 

§301.7701(b)-IT [Removed] 

Par. 45. Section 301.770I(b)-iT is 
removed. 

Par. 46. Section 301.7701(b)-9 is 
amended by revising the section heading 
and adding new paragraph (b)(5) to read 
as follows: 

§30 1.770 I (h )-9 Effective/applicability 
dates of §§301.7701(b)-1 through 
301.7701 (b )-7. 

* * * * * 
(b) * * * 
(5) Possessions and territories. For 

purposes of applying section 770 I (b) 
and the regulations under that section, 
§30 1.770 I (b )-1 (d) applies to taxable years 
ending after April 9, 2008. 

Linda E. Stiff, 
Deputy Commissioner for 
Sen'ices and Enforcement. 

Approved April I, 2008. 

Eric Solomon, 
AssiSlant SecreTary of 

the TreasUf)' (Tax Policy). 

(Filed by the Office of the Federal Regi,ter on April 4. 2008. 
8:45 •. m .. and published in the i"ue of the Federal Register 
for April 9. lIlOH. 73 FR 193.+<)) 

Section 4980G.-Failure 
of Employer to Make 
Comparable Health Savings 
Account Contributions 
26 CFR 54.4980G-I: Ca/cu/atinR comparable con· 
tributions. 

T.D.9393 

Department of the Treasury 
Internal Revenue Service 
26 CFR Part 54 

Employer Comparable 
Contributions to Health 
Savings Accounts Under 
Section 4980G 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains fi
nal regulations providing guidance on em
ployer comparable contributions to Health 
Savings Accounts (HSAs) under section 
49S0G in instances where an employee has 
not established an HSA by December 31 st 

and in instances where an employer accel
erates contributions for the calendar year 
for employees who have incurred quali
fied medical expenses. These final regu
lations affect employers that contribute to 
employees' HSAs and their employees. 

DATES: Effective Date: These regulations 
are effective on April 17, 2008. 

Applicability Date: These regulations 
apply to employer contributions made for 
calendar years beginning on or after Jan
uary I. 2009. 
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FOR FURTHER INFORMATION 
CONTACT: Mireille Khoury at (202) 
622-6080. 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information con
tained in these final regulations has been 
reviewed and approved by the Office of 
Management and Budget in accordance 
with the Paperwork Reduction Act of 1995 
(44 U.S.c. 3507(d)) under control number 
I 545-2090. The collection of information 
in these final regulations is in Q & A-14. 
This information is needed for purposes of 
making HSA contributions to employees 
who establish an HSA after the end of 
the calendar year but before the last day 
of February or who have not previously 
notified their employer that they have es
tablished an HSA. 

An agency may not conduct or sponsor, 
and a person is not required to respond to, a 
collection of information unless it displays 
a valid control number assigned by the Of
fice of Management and Budget. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S.c. 6103. 

Background 

This document contains final Pension 
Excise Tax Regulations (26 CFR part 54) 
under section 4980G of the Internal Rev
enue Code (Code). Under section 4980G, 
an excise tax is imposed on an employer 
that fails to make comparable contribu
tions to the HSAs of its employees. 

On August 26, 2005. proposed regu
lations (REG-I 38647-04. 2005-2 C.B. 
697) on the comparability rules of section 
4980G were published in the Federal Reg
ister (70 FR 50233). On July 31, 2006, 
final regulations (REG-138647-04) on 
the comparability rules were published in 
the Federal Register (T.D. 9277, 2006-2 
C.B. 226 171 FR 43056 n. The final reg
ulations clarified and expanded upon the 
guidance regarding the comparability 
rules published in Notice 2004-2. 2004-1 
C.B. 269. and in Notice 2004-50. 2004-2 
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C.B. 196, Q & A-46 through Q & A-54. 
See §601.60l(d)(2). Q & A-6(b) of the 
final regulations reserved the issue of 
employees who have not established an 
HSA by the end of the calendar year. 

On June I. 2007, proposed regulations 
(REG-143797-06, 2007-26 I.R.B. 1449). 
were published in the Federal Register 
(72 FR 3050 I) addressing the reserved 
issue and one additional issue concerning 
the acceleration of employer contribu
tions. One written public comment on the 
proposed regulations was received, which 
supported the proposed regulations. These 
final regulations adopt the provisions of 
the proposed regulations without substan
tive revision. 

Explanation of Provisions and 
Summary of Comments 

Employee Has Not Established HSA by 
December 31 

The proposed and final regulations pro
vide a means for employers to comply with 
the comparability requirements with re
spect to employees who have not estab
lished an HSA by December 31, as well as 
with respect to employees who may have 
established an HSA but not notified the 
employer of that fact. The proposed and 
final regulations provide that, in order to 
comply with the comparability rules for 
a calendar year with respect to such em
ployees, the employer must comply with 
a notice requirement and a contribution re
quirement. In order to comply with the no
tice requirement, the employer must pro
vide all such employees, by January 15 of 
the following calendar year, written notice 
that each eligible employee who, by the 
last day of February, both establishes an 
HSA and notifies the employer that he or 
she has established the HSA will receive a 
comparable contribution to the HSA. For 
each such eligible employee who estab
lishes an HSA and so notifies the employer 
by the end of February, the employer must 
contribute to the HSA by April 15 com
parable amounts (taking into account each 
month that the employee was a compara
ble participating employee) plus reason
able interest. The notice may be delivered 
electronically. The proposed and final reg
ulations provide sample language that em
ployers may use as a basis in preparing 
their own notices. The only comment re-

ceived was in support of this new rule and 
the model notice. 

Accelel'l1riol1 of Employer Contributions 

The proposed and final regulations also 
address a second issue relating to acceler
ation of contributions. They provide tha~ 
for any calendar year. an employer may 
accelerate part or all of its contributions 
for the entire year to the HSAs of employ
ees who have incurred during the calen
dar year qualified medical expenses e~
ceeding the employer's cumulative HSA 
contributions at that time. If an employer 
accelerates contributions for this reason, 
these contributions must be available on an 
equal and uniform basis to all eligible em
ployees throughout the calendar year and 
employers must establish reasonable uni
form methods and requirements for accel
eration of contributions and the detenni
nation of medical expenses. An employer 
is not required to contribute reasonable in
terest on either accelerated or non-acceler
ated HSA contributions. But see Q & A-6 
and Q & A-12 in §54,4980G-4 for when 
reasonable interest must be paid. The one 
comment received supported this new pro
vision allowing employers to accelerate 
contributions. 

Other issues 

These final regulations concern only 
section 4980G. Other statutes may impose 
additional requirements (for example, the 
Health Insurance Portability and Account· 
ability Act of 1996 (HIPAA) (sections 
9801-9803)). 

Effective! Applicability Date 

These regulations apply to employer 
contributions made for calendar years 
beginning on or after January I, 2009. 
However, employers may rely on this 
guidance beginning on or after the date 
of publication of these final regulations in 
the Federal Register. 

Special Analyses 

It has been determined that these regu
lations are not a significant regulatory ac
tion as defined in Executive Order 12866. 
Therefore, a regulatory assessment is not 
required. It also has been determined that 
section 553(b) of the Administrative Pro
cedure Act (5 U.S.c. chapter 5) does not 



apply to these regulations. It is hereby 
certified that the collection of information 
in these regulations will not have a sig
nificant economic impact on a substantial 
number of small entities. This cel1ifica
tion is based on the fact the estimated bur
den associated with the information col
lection averages 15 minutes per respon
dent. Moreover, a model notice has been 
provided for employers who are subject to 
this collection of information. Therefore, a 
Regulatory Flexibility Analysis under the 
Regulatory Flexibility Act (5 U.S.c. Chap
ter 6) is not required. Pursuant to sec
tion 7805(f) of the Internal Revenue Code, 
this regulation has been submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
its impact on small business. 

Drafting Information 

The principal author of these final reg
ulations is Mireille Khoury, Office of Di
vision Counsell Associate Chief Counsel 
(Tax Exempt and Oovernment Entities). 
However, personnel from other offices of 
the IRS and Treasury Department partici
pated in their development. 

* * * * * 

Adoption of Amendment to the 
Regulations 

Accordingly, 26 CFR part 54 is 
amended as follows: 

PART 54-PENSION EXCISE TAXES 

Paragraph 1. The authority citation for 
part 54 continues to read in part as follows: 

Authority: 26 U.s.c. 7805 * * * 
Par. 2. Section 54.49800-0 is amended 

by adding entries for Q & A-14, Q & A-IS 
and Q & A-16 to read as follows: 

.§54.4980G-O Table of contents. 

* * * * * 

§54.4980G-4 Calculating comparable 
contributions. 

* * * * * 
Q-14: How does an employer com

ply with the comparability rules if an em
ployee has not established an HSA by De

cember 31st? 

Q-I5: For any calendar year, mayan 
employer accelerate part or all of its con
tributions for the entire year to the HSAs of 
employees who have incurred, during the 
calendar year, qualified medical expenses 
(as defined in section 223( d)(2)) exceeding 
the employer's cumulative HSA contribu
tions at that time? 

Q-I6: What is the effective date for the 
rules in Q & A-14 and Q & A-IS of this 
section? 

Par. 3. Section 54.49800-4 is amended 
by: 

I. Removing paragraph (b) and redes
ignating paragraph (c) as paragraph (b) in 
Q & A-6. 

2. Adding Q & A-14, Q & A-IS and 
Q & A-16. 

The additions read as follows: 

§54.4980G-4 Calculating comparable 
contributions. 

* * * * * 
Q-14: Does an employerfail to satisfy 

the comparability rules for a calendar year 
if the employer fails to make contributions 
with respect to eligible employees because 
the employee has not established an HSA 
or because the employer does not know 
that the employee has established an HSA? 

A-14: (a) In general. An employer will 
not fail to satisfy the comparability rules 
for a calendar year (Year I) merely be
cause the employer fails to make contribu
tions with respect to an eligible employee 
because the employee has not established 
an HSA or because the employer does not 
know that the employee has established an 
HSA, if-

(I) The employer provides timely writ
ten notice to all such eligible employees 
that it will make comparable contributions 
for Year 1 for eligible employees who, by 
the last day of February of the following 
calendar year (Year 2), both establish an 
HSA and notify the employer (in accor
dance with a procedure specified in the no
tice) that they have established an HSA; 
and 

(2) For each such eligible employee 
who establishes an HSA and so notifies the 
employer on or before the last day of Feb
ruary of Year 2, the employer contributes 
to the HSA for Year I comparable amounts 
(taking into account each month that the 
employee was a comparable participat-

ing employee) plus reasonable interest by 
April 15th of Year 2. 

(b) Notice. The notice described in 
paragraph (a) of this Q & A-14 must be 
provided to each eligible employee who 
has not established an HSA by December 
31 of Year I or if the employer does not 
know if the employee established an HSA. 
The employer may provide the notice to 
other employees as well. However, if an 
employee has earlier notified the employer 
that he or she has established an HSA. or 
if the employer has previously made con
tributions to that employee's HSA, the em
ployer may not condition making compa
rable contributions on receipt of any ad
ditional notice from that employee. For 
each calendar year, a notice is deemed to 
be timely if the employer provides the no
tice no earlier than 90 days before the first 
HSA employer contribution for that calen
dar year and no later than January 15 of the 
following calendar year. 

(c) Model notice. Employers may use 
the following sample language as a basis 
in preparing their own notices. 

Notice to Employees Regarding Em
ployer Contributions to HSAs: 

This notice explains how you may be 
eligible to receive contributions from 
[employer) if you are covered by a High 
Deductible Health Plan (HDHP). [Em
ployer) provides contributions to the 
Health Savings Account (HSA) of each 
employee who is [insert employer's 
eligibility requirements for HSA con
tributions] ("eligible employee"). If 
you are an eligible employee, you must 
do the following in order to receive an 
employer contribution: 

(I) establish an HSA on or before the 
last day in February of [insert year after 
the year for which the contribution is 
being made 1 and; 

(2) notify [insert name and contact 
information for appropriate person to 
be contacted) of your HSA account 
information on or before the last day in 
February of [insert year after year for 
which the contribution is being made]. 
[Specify the HSA account information 
that the employee must provide (e.g., 
account number, name and address 
of trustee or custodian, etc.) and the 
method by which the employee must 
provide this account information (e.g., 
in writing, bye-mail, on a certain form, 
etc.)]. 
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If you establish your HSA on or be
fore the last day of February in [in
sert year after year for which the contri
bution is being made] and notify [em
ployer] of your HSA account informa
tion, you will receive your HSA con
tributions, plus reasonable interest, for 
[insert year for which contribution is 
being made] by April 15 of [insert year 
after year for which contribution is be
ing made]. If, however, you do not es
tablish your HSA or you do not notify 
us of your HSA account information by 
the deadline, then we are not required 
to make any contributions to your HSA 
for [insert applicable year]. You may 
notify us that you have established an 
HSA by sending an [e-mail or] a writ
ten notice to [insert name, title and, if 
applicable, e-mail address]. If you have 
any questions about this notice, you can 
contact [insert name and title] at [insert 
telephone number or other contact in
formation ]. 
(e) Electronic delivery. An employer 

may furnish the notice required under this 
section electronically in accordance with 
§ 1.40I(a)-21 of this chapter. 

(f) Examples. The following examples 
illustrate the rules in this Q & A-14: 

Example I. In a calendar year. Employer Q con

tributes to the HSAs of current employees who are el

igible individuals covered under any HDHP. For the 

2009 calendar year, Employer Q contributes $50 per 

month on the first day of each month. beginning Jan

uary I", to the HSA of each employee who is an el

igibk employee on that date. For the 2009 calendar 

year, Employer Q provides written notice satisfying 

the wntent requirements of this Q & A-14 on Oc

tober 16. 2008 to all employees regarding the avail

ability of HSA contributions for eligible employees. 

For eligible employees who are hired after October 

16. lOOS. Employer Q provides such a notice no later 

than January 15. 20 I O. Employer Q's notice satisfies 

the notice timing requirements in paragraph (a)( I) of 

this Q & A-14. 

/:\amp/e 2. Employer R's written cafeteria plan 

permits employees to elcct to make pre-ta'( salary 

reduction contributions to theIr HSAs. Employees 

making this election have the right to receive cash 

or other taxable benefits in lieu of their HSA pre-tax 

contrihution. Employer R automatically contributes 

a non-elective matching contribution to the HSA of 

each employee who makes a pre-tax HSA contribu

tion. Because Employer R's HSA contributions are 

made through the cafeteria plan. the comparability 

rcquircmenb do not apply to the HSA contributions 

made hy Employer R. Consequently. Employer R is 

not required to provide written notice to its employ

ees regarding the availability of this matching HSA 

contribution. Sec Q & A-I m §S4A980G-5 for treat

ment of HSA contributiOn> made through a cafeteria 

plan 
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Example 3. In a calendar year, Employer S main

tains an HDHP and only contributes to the HSAs 

of eligible employees who elect coverage under its 

HDHP. For the 2009 calendar year, Employer S em

ploys ten eligible employees and all ten employees 

have elected coverage under Employer S's HDHP 

and have established HSAs. For the 2009 calendar 

year, Employer S makes comparable contributions to 

the HSAs of all ten employees. Employer S satisfies 

the comparability rules. Thus, Employer S is not re

quired to provide written notice to its employees re

garding the availability of HSA contributions for eli

gihle empluyees. 

Example 4. In a calendar year, Employer T con

tributes to the HSAs of current full-time employees 

with family coverage under any HDHP. For the 2009 

calendar year, Employer T provides timely written 

notice satisfying the content requirements of this sec

tion to all employees regardless of HDHP coverage. 

Employer T makes identical monthly contributions to 

all eligible employees (meaning full time employees 

with family HDHP coverage) that establish HSAs. 

Employer T contributes comparable amounts (tak

ing into account each month that the employee was a 

comparable participating employee) plus reasonable 

interest to the HSAs of the eligible employees that es

tablish HSAs and provide the necessary information 

after the end of the year but on or before the last day 

of February, 2010. Employer T makes no contribu

tion to the HSAs of employees that do not establish 

an HSA or that do not provide the necessary infor

mation on or before the last day of February, 2010. 

Employer T satisfies the comparability requirements. 

Example 5. For the 2009 calendar year, Employer 

V contributes to the HSAs of current full time em

ployees with family coverage under any HDHP. Em

ployer V has 500 current full time employees. As of 

the date for Employer V's first HSA contribution for 

the 2009 calendar year, 450 eligible employees have 

established HSAs. Employer V provides timely writ

ten notice satisfying the content requirements of this 

section only to those 50 eligible employees who have 

not established HSAs. Employer V makes identical 

quarterly contributions to the 450 eligible employees 

who established HSAs. By April 1 S, 20 10, Employer 

V cuntribute~ comparable amounts to the other eligi

ble employees who establish HSAs and provide the 

necessary information on or before the last day of 

February, 2010. Employer V makes no contribution 

to the HSAs of eligible employees that do not estab

lish an HSA or that do not provide the necessary in

formation on or before the last day of February, 2010. 

Employer V satisfies the comparability rules. 

Q-IS: For any calendar year, mayan 
employer accelerate part or all of its con
tributions for the entire year to the HSAs of 
employees who have incurred, during the 
calendar year, qualified medical expenses 
(as defined in section 223(d)(2» exceeding 
the employer's cumulative HSA contribu
tions at that time? 

A-IS: (a) In general. Yes. For any 
calendar year, an employer may accelerate 
part or all of its contributions for the en
tire year to the HSAs of employees who 
have incurred, during the calendar year, 

qualified medical expenses exceeding the 
employer's cumulative HSA contributions 
at that time. If an employer accelerates 
contributions to the HSA of any sucb e1. 
igible employee, all accelerated conlJibu. 
tions must be available throughout the cal. 
endar year on an equal and uniform basis 
to all such eligible employees. Employers 
must establish reasonable uniform meth. 
ods and requirements for accelerated con. 
tributions and the determination of medi. 
cal expenses. 

(b) Satisfying comparability. An em. 
ployer that accelerates contributions to the 
HSAs of its employees will not fail to sat. 
isfy the comparability rules because em. 
ployees who incur qualifying medical ex. 
penses exceeding the employer's cumula. 
tive HSA contributions at that time have 
received more contributions in a given pe. 
riod than comparable employees who do 
not incur such expenses, provided that all 
comparable employees receive the same 
amount or the same percentage for the cal· 
endar year. Also, an employer that accel· 
erates contributions to the HSAs of its em· 
ployees will not fail to satisfy the compara· 
bility rules because an employee who ter· 
minates employment prior to the end of 
the calendar year has received more con· 
tributions on a monthly basis than employ· 
ees who work the entire calendar year, An 
employer is not required to contribute rea· 
sonable interest on either accelerated or 
non-accelerated HSA contributions. But 
see Q & A-6 and Q & A-12 of this sec· 
tion for when reasonable interest must be 
paid. 

Q-16: What is the effective date for the 
rules in Q & A-14 and Q & A-IS of this 
section? 

A-16: These regulations apply to em
ployer contributions made for calendar 
years beginning on or after January I, 
2009. 

Linda E, Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved April 10, 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on ApriI16,~' 
8:45 a.m., and published in the issue of the Federal RtgJSl'l' 
for April 17,2008,73 F.R. 20794) 



Part III. Administrative, Procedural, and Miscellaneous 
Public Inspection of Form 
990-T, Exempt Organization 
Business Income Tax Return 

Notice 2008-49 

Section 1. Purpose 

This notice modifies Notice 2007-45, 
2007-22 I.R.B. 1320, and provides ad
ditional interim guidance with respect to 
the requirement under section 6104 of 
the Internal Revenue Code (the Code) 
that section 501(c)(3) organizations make 
available for public inspection Forms 
990-T, Exempt Organization Business 
Income Tax Return (and proxy tax un
der section 6033(e)). This notice reflects 
the amendments to sections 61 04(b) and 
6104(d) of the Code contained in section 
3(g) of the Tax Technical Corrections Act 
of 2007, Pub. L 110-172 (H.R. 4839) 
(the Act). The amendments arc effective 
for Forms 990-T filed with the Internal 
Revenue Service (IRS) after August 17. 
2006. 

Section 2. Background 

Prior to the enactment of the Pension 
Protection Act of 2006, Pub. L 109-280 
(the PPA), organizations exempt from Fed
eral income tax under section 501(a) as 
described in section 501 (c) of the Code 
were required to make available for pub
lic inspection and copying only the annual 
information returns filed by such organi
zations under section 6033 (Forms 990, 
990-EZ, and 990-PF). The public inspec
tion and copying requirement with respect 
to these returns applies for the three-year 
period beginning on the last day prescribed 
for the filing of the returns. 

The PPA amended section 
6104(d)(l)(A)(ii) to require organizations 
to make available for public inspection 
and copying "any annual return filed 
under section 60 II which relates to any 
tax imposed by section 511 (relating to 
imposition of tax on unrelated business in
come of charitable, etc., organizations) by 
such organization, but only if such organi
zation is described in section 501(c)(3)." 
Thus, for section 501 (c)(3) organizations 
(charities), the PPA extended the public 

inspection and copying requirement to 
Forms 990-T. The PPA was silent regard
ing whether the public inspection and 
copying requirement for Forms 990-T 
applied only for the three-year period 
beginning on the last day prescribed for 
the filing of the returns. 

The IRS issued Notice 2007-45 on May 
29, 2007, to provide interim guidance on 
the amended section 6104(d) pending the 
issuance of revised regulations. Notice 
2007-45 provides that Forms 990-T filed 
with the IRS after August 17,2006, must 
be made available for public inspection 
and copying by all charities, regardless 
of whether the charity is otherwise sub
ject to the disclosure requirements of sec
tion 6104. Notice 2007-45 also provides 
that Forms 990-T must be made available 
for public inspection and copying in their 
entirety as filed with the IRS, including 
all schedules, attachments, and supporting 
documents. 

On December 29, 2007, the Presi
dent signed the Act. Section 3(g) of 
the Act revised the language of section 
6104(d)(J)(A)(ii) to refer to: "any an
nual return which is filed under section 
6011 by an organization described in sec
tion 501(c)(3) and which relates to any 
tax imposed by section 511 (relating to 
imposition of tax on unrelated business 
income of charitable, etc., organizations)." 
(Emphasis added.) As revised, section 
6104(d)(l)(A)(ii) makes clear that char
ities must make available for public in
spection and copying only those returns 
and attachments to the return that are both 
filed under section 6011 and that relate to 
the imposition of tax on unrelated busi
ness income of charitable organizations. 
Section 3(g) of the Act amended section 
6104(d)(2) to require organizations to 
make Forms 990-T available for public 
inspection only for the three-year period 
following the filing of the return. In addi
tion, section 3(g) of the Act provided that 
the IRS, and not just the organization, is 
required to make Forms 990-T publicly 
available pursuant to section 61 04(b), and 
that the IRS must treat Forms 990-T in 
the same manner as Forms 990. See 153 
Congo Rec. S16056-03 (Dec. 19,2007). 

Section 3. Modification of Interim 
Guidance 

This notice modifies Notice 2007-45 
to incorporate the new provisions from 
the Act for section 6l04(d). Specifically, 
Section 3 of Notice 2007-45 is hereby 
modified as follows. The guidelines for 
making annual returns available for pub
lic inspection and copying set forth in 
Treas. Reg. § 30 1.6 104 ( d)-I generally 
apply except that the definition of "an
nual information return" in Treas. Reg. 
§ 301.61 04(d)-I(b)(4)(i) includes an exact 
copy of the Form 990-T filed by a charity 
with the IRS after August 17, 2006, in
cluding any schedules, attachments, and 
supporting documents that relate to the 
imposition of tax on the unrelated busi
ness income of the charitable organization. 
Schedules, attachments, and supporting 
documents filed with Form 990-T that do 
not relate to the imposition of unrelated 
business income tax are not required to be 
made available for public inspection and 
copying. Such schedules and attachments, 
for example, include Form 5471, Informa
tion Return of u.s. Persons With Respect 
To Certain Foreign Corporations, Form 
8886, Reportable Transaction Disclosure 
Statement, and Form 8913, Credit for Fed
eral Telephone Excise Tax Paid (generally 
this form was used only for tax year 2006). 
Further guidance with respect to schedules 
or attachments that are not required to be 
made available when attached to Form 
990-T will be provided in forms, instruc
tions and other public announcements. 

Further, under the amended section 
6104(d)(2), charities must make Forms 
990-T available for public inspection and 
copying only for the three-year period 
beginning on the last day prescribed for 
filing such return (determined with regard 
to any extension of time for filing). 

The IRS is now required to make Forms 
990-T of section 50 I (c )(3) organizations 
publicly available pursuant to section 
61 04(b). The procedures for requesting 
public inspection or copying of Forms 
990-T are set forth in Announcement 
2008-21. 

All remaining provisions of Notice 
2007-45 shall continue in full force and 
effect. 
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Section 4. Request for Comments 

The IRS and the Treasury Department 
invite comments on implementation of the 
public inspection requirement of section 
6104( d)(l )(A)(ii), including comments 
with respect to those schedules or attach
ments that should not be available for 
public inspection when attached to Form 
990-T. Comments should refer to Notice 
2008--49 and be submitted to: 

Internal Revenue Service 
CC:PA:LPD:PR (Notice 2008--49) 
Room 5203 
P. O. Box 7604 
Ben Franklin Station 
Washington, DC 20044 

Submissions may be hand delivered 
Monday through Friday between the hours 
of 8 a.m. and 4 p.m. to: 

Courier's Desk 
Internal Revenue Service 
IIII Constitution Ave., N.W. 
Washington, DC 20224 
Attn: CC:PA:LPD:PR 

(Notice 2008--49) 

Alternatively, taxpayers may submit 
comments electronically to notice.com
ments@irscounsel.treas.gov. Please in
clude "Notice 2008--49" in the subject line 
of any electronic communications. 

All comments will be available for pub
lic inspection and copying. 

Section 6. Drafting Information 

The principal author of this notice is 
Melinda Williams of the Exempt Organi
zations, Tax Exempt and Government En
tities Division. For further information re
garding this notice, contact Ms. Williams 
at 202-283-9467 (not a toll-free call). 

26 CFR 601.105: Examinatio/l of retllrns and claims 
for refund. credit or ahatement; determination of 
correct tax liahilitv. 
(Also: Pari 1. ~~ 6011. 6111. 6112. 1.6011-4. 
301.6111-3.301.6112-1.) 

Rev. Proc. 2008-20 

SECTION I. PURPOSE 

This revenue procedure provides guid
ance relating to the obligation of material 
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advisors to prepare and maintain lists with 
respect to reportable transactions under 
§ 6112 of the Internal Revenue Code. In 
particular, this revenue procedure allows 
material advisors to use a form available 
on the Internal Revenue Service website 
for the purpose of maintaining the item
ized statement component of the list under 
§ 6112. See ~ 301.6112-I(b)(3)(i) of the 
Procedure and Administration Regula
tions. The form is not required to be used 
by a material advisor in order for that 
material advisor to comply with the re
quirements of § 301.6112-1, but is offered 
as an option for maintaining the list. 

SECTION 2. BACKGROUND 

Section 6112, as amended by the 
American Jobs Creation Act of 2004, 
P.L. 108-357, 188 Stat. 1418, requires 
that each material advisor with respect 
to any reportable transaction shall 
maintain (in such manner as the Secretary 
may by regulations prescribe) a list 
identifying each person with respect to 
whom the advisor acted as a material 
advisor with respect to the transaction 
and containing other information as the 
Secretary may by regulations require. 
Under § 301.6112-I(a), material advisors 
are required to prepare and maintain a 
list as described in the regulations and 
are required to furnish the list to the 
IRS upon written request by the IRS. 
For reportable transactions for which a 
material advisor makes a tax statement on 
or after August 3, 2007 (and transactions 
of interest entered into by a taxpayer on 
or after November 2, 2006, with respect 
to which a material advisor makes a tax 
statement on or after November 2, 2006), 
the list must include three components: an 
itemized statement, a detailed description 
of the transaction, and copies of certain 
documents. Section 301.6112-I(b)(3). If 
any component of the list is not in a form 
that enables the IRS to determine without 
undue delay or difficulty the required 
information, the material advisor will not 
be considered to have complied with the 
list maintenance provisions in § 6112 and 
§ 301.6112-1. Section 301.6112-I(e)(l). 
Section 6708(a) provides that if any person 
who is required to maintain a list fails to 
make the list available to the IRS within 20 
business days after the date of the written 
request, the person shall pay a penalty of 

$10,000 for each day of the failure after 
the expiration of the 20th business day. 

Section 301.6112-1 (b)( 1) states that 
the Commissioner in his discretion may 
provide in published guidance a fonn II 
method for maintaining and/or furniShing 
the list. The IRS has received requests 
to provide an optional format for the 
itemized statement component of the list 
Consequently, under the authority of the 
regulations, this revenue procedure allows 
material advisors to use the fonn pub
lished on the IRS website for the purpose 
of maintaining the itemized statement 
The form should simplify the method of 
list maintenance with respect to the item
ized statement and reduce the burden on 
material advisors trying to comply with 
the regulations. 

SECTION 3. SCOPE 

This revenue procedure applies to mate· 
rial advisors who are required to maintain 
lists under § 6112. 

SECTION 4. APPLICATION 

.01 In general. Each material advisor, 
with respect to any reportable transaction, 
is required to prepare and maintain sepa
rate lists for each reportable transaction. 
For reportable transactions for which a 
material advisor makes a tax statement on 
or after August 3, 2007 (and transactions 
of interest entered into by a taxpayer on or 
after November 2, 2006, with respect to 
which a material advisor makes a tax state
ment on or after November 2, 2006), each 
list must include three components: an 
itemized statement, a detailed description 
of the transaction, and copies of certain 
documents. Section 30 1.6 11 2-1 (b)(3). 
The list must be furnished to the IRS upon 
written request in a form that enables the 
IRS to determine without undue delay 
or difficulty the information required in 
§ 301.6112-1 (b). In order to be in a posi. 
tion to timely produce the list required to 
be maintained under § 301.6112-1, the list 
should be maintained and updated on an 
ongoing basis, rather than compiled after 
the IRS makes a written request for the list. 
Because the list must be furnished to the 
IRS in a form that enables the IRS to de· 
termine without undue delay or difficulty 
the information required, the list should be 
organized in a manner in which the three 



components of the list are maintained to
gether in a coherent and logical manner. 
Furthermore, the IRS may make targeted 
list requests, for example, a request for a 
list on a specific transaction only. in addi
tion to general list requests which ask for 
all the lists the material advisor is required 
to maintain under § 301.6112-1. 

.02 Method 0/ Jist preparation and 
maintenance. 

(1) In general. At the material advi
sor's discretion, the material advisor may 
use the form associated with this rev
enue procedure, Form 13976, "Itemized 
Statement Component 0/ Advisee List" 
(or successor form), located through the 
forms and publications resource page 
on the IRS website or located through 

http://www. irs. govlbusinesseslco rpora
tionslarticle!O"id=97384,OO.html, for the 
purpose of preparing and maintaining the 
itemized statement component of the list 
with respect to a reportable transaction. 
The form contains spaces for all of the el
ements required by § 301.6112-1(b)(3)(i). 
Instructions for the use of the form also are 
available on the IRS website. A material 
advisor may use the form as a template 
for creating a similar form, including a 
spreadsheet, on a software program used 
by the material advisor. 

(2) Use o/the/orm is not required. Ma
terial advisors are not required to use the 
form associated with this revenue proce
dure (or a similar form or spreadsheet) in 
order to comply with § 6112. 

SECTION 5. EFFECTIVE DATE 

This revenue procedure is effective 
May 1, 2008, the date this revenue proce
dure was released to the public. 

SECTION 6. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is Charles D. Wien of the Office 
of Associate Chief Counsel (Passthroughs 
& Special Industries). For further infor
mation regarding this revenue procedure, 
contact Mr. Wien at (202) 622-3070 (not 
a toll-free call). 
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Part IV. Items of General Interest 
Relief for Recipients of 
Certain Direct Deposits of 
2008 Economic Stimulus 
Payments 

Announcement 2008-44 

This announcement provides that indi
viduals who have payments made by direct 
deposit under the Economic Stimulus Act 
of 2008. P.L. No. 110-185. to their IRAs 
or certain other accounts afforded special 
tax benefits under the Internal Revenue 
Code may remove the payments without 
incurring any adverse tax consequences. 

Internal Revenue Code (Code) § 6428. 
as amended by § 101 of the Economic 
Stimulus Act of 2008. provides for pay
ments to be made to eligible individuals 
in an amount determined under rules con
tained in § 6428. These payments are gen
erally known as "Economic Stimulus Pay
ments." Taxpayers who indicated on their 
2007 federal income tax return that re
fund amounts should be directly deposited 
into one account specified on the return 
will have their Economic Stimulus Pay
ment directly deposited to that same ac
count. The account specified by the tax
payer could be a checking or saving ac
count. or an account that is given favorable 
tax treatment under the Code. such as an 
IRA. a health savings account (HSA). an 
Archer MSA, a Coverdell education sav
ings account (CESA), or a qualified tu
ition program account (QTP or section 529 
program). Distributions from these tax-fa
vored accounts are subject to rules and re
strictions specified in the Code. The Eco
nomic Stimulus Payment for a taxpayer 
who elected to directly deposit his or her 
2007 refund into more than one account. 
however. will be sent as a check and will 
not be directly deposited into any of the 
taxpayer's accounts. 

An individual may withdraw from a 
tax-favorcd account an amount less than 
or equal to the amount of the Economic 
Stimulus Payment directly deposited into 
such account. notwithstanding any restric
tions in the Code. To the extent that the 
withdrawal is made no later than the time 
for filing the taxpayer's income tax return 
for 2008. plus extensions (or in the case 
of a CESA. the later of May 31. 2009. 
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or the time for filing the taxpayer's in
come tax return for 200S, plus extensions), 
the amount withdrawn is treated as neither 
contributed to nor distributed from the ac
count. Thus, the amount withdrawn will 
not be subject to regular federal income tax 
nor to any additional tax or penalty under 
the Code. 

The Service recognizes that financial 
institutions may not be able to distinguish 
these contributions and distributions from 
others that may occur. Therefore the finan
cial institution receiving the direct deposit 
of the Economic Stimulus Payment and 
making the distribution should report the 
deposit and distribution in the usual man
ner. Taxpayers who choose to withdraw 
their Economic Stimulus Payments will re
ceive instructions in their Form 1040 pack
age that will allow them to report the dis
tribution on their individual income tax 
return in a manner that shows that the 
amount withdrawn is not subject to taxes 
or penalties. 

Deletions From Cumulative 
List of Organizations 
Contributions to Which 
are Deductible Under Section 
170 of the Code 

Announcement 2008-45 

The Internal Revenue Service has re
voked its determination that the organi
zations listed below qualify as organiza
tions described in sections 501(c)(3) and 
l70(c)(2) of the Internal Revenue Code of 
1986. 

Generally, the Service will not disallow 
deductions for contributions made to a 
listcd organization on or before the date 
of announcement in the Internal Revenue 
Bulletin that an organization no longer 
qualifies. However, the Service is not 
precluded from disallowing a deduction 
for any contributions made after an or
ganization ceases to qualify under section 
170(c )(2) if the organization has not timely 
filed a suit for declaratory judgment under 
section 7428 and if the contributor (I) had 
knowledge of the revocation of the ruling 
or determination letter, (2) was aware that 
such revocation was imminent, or (3) was 

in part responsible for or was aware oftbe 
activities or omissions of the organizatioa 
that brought about this revocation. 

If on the other hand a suit for declara
tory judgment has been timely filed, con
tributions from individuals and organiza. 
tions described in section 170(c)(2) that 
are otherwise allowable will continue to 
be deductible. Protection under section 
742S(c) would begin on May 19, 2008,and 
would end on the date the court first deter. 
mines that the organization is not described 
in section 170( c )(2) as more particularly 
set forth in section 7428(c)(l). For indio 
vidual contributors. the maximum deduc· 
tion protected is $1,000, with a husband 
and wife treated as one contributor. This 
benefit is not extended to any individual,in 
whole or in part, for the acts or omissions 
of the organization that were the basis for 
revocation. 

Lahaina Arts Society 
Lahaina, HI 

Coastal Adult Daycare, Inc. 
Wilmington, NC 

Sea of Sound Productions, Inc. 
Midlothian, VA 

Recovery of Outreach, Inc. 
Riviera Beach. FL 

National Housing Foundation, Inc. 
Beloit, WI 

Agape Economic Development 
Yorba Linda, CA 

Homeward Foundation. Inc. 
Miami, FL 

Scott and Barbara Smith Foundation 
South Jordan, UT 

Kimberly Credit Counseling, Inc. 
West Palm Beach, FL 

Friends of Kohsiung Medical University 
Staten Island, NY 

Bergen County Career Advancement 
Training, Inc. 
Garfield, NJ 

Credit Counselors of North America, Inc. 
Oakland Park, FI 

Affordable Housing Concepts 
Valrico, FL 

Wick Charitable Family Foundation 
Santa Monica, CA 

Family Life Financial Services 
Lubbock, TX 

Polish American Citizens Club, Inc. 
Monson, MA 



vlilennial Charities and Philanthropy 
Salt Lake City, UT 

['he Amicus Curiae Foundation 
Windsor, CA 

Correction to Revenue Ruling 
~008-22, 2008-16 I.R.B. 796 

~nnouncement 2008-46 

This document contains a correction to 
~ev. Rul. 2008-22, 2008-16 I.R.B. 796, 
Nhich was published in the Internal Rev
:nue Bulletin on April 21, 2008. 

3ACKGROUND 

The revenue ruling (Rev. Rul. 
W08-22) that is the subject of this correc
ion provided guidance regarding whether 
he corpus of an inter vivos trust is in
:ludible in the grantor's gross estate under 
,ection 2036 or 2038 of the Code, if the 
~rantor retained the power, exercisable in 
I nonfiduciary capacity, to acquire prop
~rty held in the trust by substituting other 
lroperty of equivalent value. 

'l"EED FOR CORRECTION 

As published, the revenue ruling (Rev. 
~ul. 2008-22) contains a misstated cita
ion to the Restatement (Third) of Trusts. 

:ORRECTION OF PUBLICATION 

Accordingly, the publication of the rev
~nue ruling (Rev. Rul. 2008-22) is cor
ected as follows: 

On page 797 of Bulletin No. 2008-16, 
olumn 3, in the paragraph starting with 
In general, a trustee has a fiduciary duty," 
ifteenth line of the paragraph, the lan
>;uage "Restatement (Third) of Trusts 
§ 183 and 232 (2007);" is corrected to 
ead "Restatement (Third) of Trusts § 79 
2007);". 

~FFECT ON OTHER DOCUMENTS 

Rev. Rul. 2008-22, 2008-16 I.R.B. 
96 is modified. 

)RAFTING INFORMATION 

The principal author of this announce
lent is Mayer Rubin Samuels of the Office 

of Associate Chief Counsel (Passthroughs 
& Special Industries). For further informa
tion regarding this announcement. contact 
Mayer Rubin Samuels at (202) 622-3090 
(not a toll-free call). 

Hybrid Retirement Plans; 
Hearing 

Announcement 2008-47 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of public hearing on pro
posed rulemaking. 

SUMMARY: This document provides no
tice of public hearing on proposed regu
lations (REG-l 04946-07, 2008-11I.R.B. 
596) providing guidance relating to sec
tions 411 (a)(l3) and 411 (b )(5) of the Inter
nal Revenue Code concerning certain hy
brid defined benefit plans. 

DATES: The public hearing is being held 
on Friday, June 6, 2008, at 10:00 a.m. The 
IRS must receive outlines of the topics to 
be discussed at the public hearing by Fri
day, May 16, 2008. 

ADDRESSES: The public hearing is being 
held in the IRS Auditorium, Internal Rev
enue Service Building, 1111 Constitution 
Avenue, NW, Washington, DC 20224. 

Send Submissions to CCPA:LPD:PR 
(REG-l 04946-07), room 5205, Internal 
Revenue Service, P.O. Box 7604, Ben 
Franklin Station, Washington, DC 20044. 
Submissions may be hand-delivered Mon
day through Friday to CCPA:LPD:PR 
(REG-J 04946-07), Couriers Desk, In
ternal Revenue Service, 1111 Constitu
tion Avenue, NW, Washington, DC, or 
sent electronically via the Federal crule
making Portal at www.reguiations.gov 
(IRS-REG-I04946-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the regulations, 
Lauson Green or Linda S.F. Marshall at 
(202) 622-6090; concerning submissions 
of comments, the hearing and/or to be 
placed on the building access list to at
tend the hearing Funmi Taylor at (202) 
622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

The subject of thc public hearing 
is the notice of proposed rulemaking 
(REG-I04946-07) that was published in 
the Federal Register on Friday, Decem
ber 28, 2007 (72 FR 73680). 

The rules of 26 CFR 601.601 (a)(3) ap
ply to the hearing. Persons who wish to 
present oral comments at the hearing that 
submitted written comments by March 27, 
2008, must submit an outline of the topics 
to be addressed and the amount of time to 
be denoted to each topic (signed original 
and eight (8) copies). 

A period of 10 minutes is allotted to 
each person for presenting oral comments. 
After the deadline for receiving out
lines has passed, the IRS will prepare an 
agenda containing the schedule of speak
ers. Copies of the agenda will be made 
available, free of charge, at the hearing or 
in the Freedom of Information Reading 
Room (FOIA RR) (Room 1621) which 
is located at the 11 th and Pennsylvania 
Avenue, NW, entrance, 1111 Constitution 
Avenue, NW, Washington, DC. 

Because of ac(;ess restrictions, the IRS 
will not admit visitors beyond the imme
diate entrance area more than 30 minutes 
before the hearing starts. For informa
tion about having your name placed on 
the building access list to attend the hear
ing, see the "FOR FURTHER INFORMA
TION CONTACT" section of this docu
ment. 

LaNita Van Dyke, 
Chief Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed by the Office of the Federal Regi,ter on May 1.2008. 
R:45 a.m .. and published in the is>ue of the Federal Register 
for May 2, 2008, 73 FR. 24186) 

Section 7 428( c) Validation 
of Certain Contributions 
Made During Pendency 
of Declaratory Judgment 
Proceedings 

Announcement 2008-48 

This announcement serves notice to po
tential donors that the organization listed 
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below has recently filed a timely declara
tory judgment suit under section 7428 of 
the Code, challenging revocation of its 
status as an eligible donee under section 
170(c)(2). 

Protection under section 7428(c) of the 
Code begins on the date that the notice 
of revocation is published in the Internal 
Revenue Bulletin and ends on the date 
on which a court first determines that an 
organization is not described in section 
170(c)(2), as more particularly set forth in 
section 7428(c)(l). 
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In the case of individual contributors, 
the maximum amount of contributions 
protected during this period is limited to 
$1,000.00, with a husband and wife being 
treated as one contributor. This protec
tion is not extended to any individual who 
was responsible, in whole or in part. for 
the acts or omissions of the organization 
that were the basis for the revocation. 
This protection also applies (but without 
limitation as to amount) to organizations 
described in section 170( c )(2) which are 
exempt from tax under section 501(a). If 

the organization ultimately prevails in iIs 
declaratory judgment suit, deductibility 
of contributions would be subject to the 
normal limitations set forth under section 
170. 

Newton Family Foundation 
West Jordan, UT 

Dowd Foundation 
Wilkes-Barre, PA 



Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 61.-Gross Income 
Defined 
26 CFR ].61-3: Gross income derivedfrom business. 
(Also § 162: 1.162-1.) 

Medicaid rebates. This ruling holds 
that Medicaid rebates paid by a pharma
ceutical manufacturer are adjustments to 
the sales price in calculating gross receipts. 
rather than deductions from gross income 
under section 162 of the Code. Rev. Rul. 
2005-28 clarified and superseded. 

Rev. Rul. 2008-26 

ISSUE 

Are Medicaid Rebates that a pharma
ceutical manufacturer pays to State Medic
aid Agencies adjustments to the sales price 
in calculating gross receipts. or are they 
ordinary and necessary business expenses 
that are deductible from gross income un
der § 162 of the Internal Revenue Code? 

FACTS 

M, who uses an accrual method of ac
counting and files returns on a calendar 
year basis, manufactures and sells pre
scription drugs. In 1992, M entered into a 
"Rebate Agreement" with the Department 
of Health and Human Services (HHS) 
pursuant to the Medicaid Rebate Pro
gram established by the Omnibus Budget 
Reconciliation Act of 1990, Pub. L. No. 
101-508,104 Stat. 1388 (1990) (the Act). 

The Medicaid Rebate Program is de
signed to reduce the cost of drugs paid for 
by the Medicaid Program and to increase 
Medicaid beneficiaries' access to prescrip
tion drugs. Under the Act, pharmaceutical 
manufacturers must sign a "Rebate Agree
ment" with HHS (who acts on behalf of 
each State Medicaid Agency) to gain ac
cess to the Medicaid-funded segment of 
the pharmaceutical market. 

The Rebate Agreements require phar
maceutical manufacturers to pay Medic
aid Rebates directly to each State Medic
aid Agency. A Medicaid Rebate is a por
tion of the price paid by State Medicaid 
Agencies to retailers for covered outpa
tient drugs dispensed to Medicaid benefi-

ciaries. The amount of the Medicaid Re
bate is designed to ensure that the Medic
aid Program is charged no more for cov
ered outpatient drugs than any other pur
chaser. See H.R. Rep. No. 101-881 at 96 
(1990). 

In 2005. the following events occur: (1) 
M sells Product D, a prescription drug, to 
W, a wholesaler; (2) W sells Product D to 
R, a retail pharmacy; (3) R dispenses Prod
uct D to individual A, a Medicaid benefi
ciary, and then files a reimbursement claim 
with S, a State Medicaid Agency; (4) S ap
proves the claim and then reimburses R for 
the cost of Product D plus a dispensing fee; 
and (5) M pays a Medicaid Rebate to S pur
suant to the Rebate Agreement. 

LAW AND ANALYSIS 

Section 61 (a) provides that, except as 
otherwise provided, gross income means 
all income from whatever source derived. 
Section 1.61-3(a) of the Income Tax Reg
ulations provides that in a manufacturing, 
merchandising, or mining business, "gross 
income" means the total sales, less the cost 
of goods sold, plus any income from in
vestments and from incidental or outside 
operations or sources. 

Section 162 allows as a deduction all 
the ordinary and necessary expenses paid 
or incurred during the taxable year in car
rying on any trade or business. Section 
1.162-1 (a) provides, in part, that business 
expenses deductible from gross income in
clude the ordinary and necessary expendi
tures directly connected with or pertaining 
to the taxpayer's trade or business. 

In Pittsburgh Milk Co. v. Commis
sioner, 26 Te. 707 (1956), nonacq. 
1959-2 C.B. 8-9, nonacq. withdrawn 
and acq. 1962-2 e.B. 5-6, acq. with
drawn and nonacq. 1976-2 C.B. 3-4, and 
nonacq. withdrawn in part and acq. in 
part 1982-2 C.B. 2, the Tax Court ad
dressed whether allowances, discounts, or 
rebates paid by a milk producer to certain 
purchasers of its milk, in willful viola
tion of state law, are adjustments to the 
purchase price of the milk resulting in a 
reduced sales price, or ordinary and nec
essary business expenses under § 162 (in 
which case no deduction would be allowed 

under the rules of § 162(c». The court 
reasoned that for income derived from 
the sale of property, in determining gain, 
the amount realized must be based on the 
actual price or consideration for which 
the property was sold and not on some 
greater price for which it possibly should 
have been, but was not, sold. The court 
focused on the facts and circumstances of 
the transaction, what the parties intended, 
and the purpose or consideration for which 
the allowance was made. The court found 
that the allowances were part of the sales 
transaction and concluded that gross in
come must be computed on the price for 
which the milk was actually sold. Thus, 
under Pittsburgh Milk, where a payment is 
made from a seller to a purchaser, and the 
purpose and intent of the parties is to reach 
an agreed upon selling price, the payment 
is properly viewed as an adjustment to the 
purchase price that reduces gross sales. 

In contrast, in United Draperies, inc. v. 
Commissioner, 41 T.e. 457 (1964), aff'd, 
340 F.2d 936 (7th Cir.), cert. denied, 382 
U.S. 813 (1965), the Tax Court held that 
a drapery manufacturer could not exclude 
from income kickbacks paid to employees 
of the companies that purchased the tax
payer's draperies. The court noted that 
the kickbacks were made to employees of 
its customers and were "independent of its 
agreement with its purchasers fixing the 
selling price of the products sold," and that 
"[t]hese amounts were paid for a consider
ation separate from the selling price of its 
products, namely these employees send
ing the business of their employers to peti
tioner .... " United Draperies at 465. 

Rev. Rul. 76-96, 1976-1 e.B. 23, ad
dresses the tax treatment of rebates paid by 
an automobile manufacturer to retail cus
tomers. The manufacturer offered rebates 
of a set amount to retail customers who 
independently negotiated at arm's length 
with one of the manufacturer's dealers to 
arrive at a purchase price for a new car. 
The ruling holds that the rebates reduce the 
purchase price of the cars and are not in
cludible in the retail customer's gross in
come. The ruling further holds that the 
manufacturer may deduct the rebates as 
ordinary and necessary business expenses 
under § 162. 
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The Medicaid Rebate is paid by M to S 
pursuant to the terms of the rebate agree
ment. Under the purpose and intent test 
of Pittsburgh Milk, the Medicaid Rebate is 
a factor used in setting the actual selling 
price, negotiated and agreed to before the 
sale to W takes place. 

HOLDING 

Medicaid Rebates that a pharmaceuti
cal manufacturer pays to State Medicaid 
Agencies are adjustments to the sales price 
in calculating gross receipts. This holding 
is limited to Medicaid Rebates that a phar
maceutical manufacturer pays pursuant to 
the Medicaid Rehate Program established 
by the Act. 

EFFECT ON OTHER DOCUMENTS 

Rev. Rul. 2005-28,2005-1 C.B. 997, 
is clarified and superseded. Rev. Rul. 
2005-2g suspended, in part, Rev. Rul. 
76-96. Whether a rebate of the type de
scribed in Rev. Rul. 76-96 is an ordinary 
and necessary business expense or, alter
natively, is an adjustment to the sales price 
in calculating gross receipts, is an issue un
der reconsideration. Therefore, pending 
the Service's reconsideration of the issue 
and publication of subsequent guidance. 
the Service will not apply. and taxpayers 
may not rely on. the conclusion of Rev. 
Rul. 76-96 that rebates made by the man
ufacturer are ordinary and necessary busi
ness expenses deductible under ~ 162. 

DRAFTING INFORMATION 

The principal author of this revenue rul
ing is Susie K. Bird of the Office of Asso
ciate Chief Counsel (Income Tax and Ac
counting). For further information regard
ing this revenue ruling. contact Ms. Bird 
at (202) 622-4950 (not a toll-free call). 

Section 162.-Trade or 
Business Expenses 

A ft'\t'nut' ruling hold, that Medicaid Rebates paid 

11) J pharmal'eutical manufacturer are adjustments to 

the ,ale, price in caicuiJting gross receipts. rather 

than Jl'Lluctillns from grn" income under section 162 

[If the Internal Re\enue Code, The ruling clarifies 

and ,uper't'des Re\ Rul. 20()'i-2X, 2005-1 C.B, 997, 

See Re\ Rul 200R·20. page 9R5, 
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Section 368.-Definitions 
Relating to Corporate 
Reorganizations 
J.f> CFR 1.368-1: Purpose (llid s((Jpe uf exceptioll of 

re{)rg(/lIi~uri{)1l exc/WIlKes. 

lA/so ~ 338; 1.338-3: 13011-2,) 

Section 338. This ruling discusses an 
integrated transaction where stock of a tar
get corporation is acquired in a taxable re
verse subsidiary merger. followed by liq
uidation of target. The ruling addresses 
the proper treatment and application of the 
step transaction doctrine in light of the 
policies behind section 338 of the Code. 

Rev. Rul. 2008-25 

ISSUE 

What is the proper Federal income tax 
treatment of the transaction described be
low? 

FACTS 

T is a corporation all of the stock of 
which is owned by individual A. T has 
l50x dollars worth of assets and 50x dol
lars of liabilities. P is a corporation that 
is unrelated to A and T. The value of p's 
assets, net of liabilities, is 41 Ox dollars. P 
forms corporation X, a wholly owned sub
sidiary, for the sole purpose of acquiring 
all of the stock of T by causing X to merge 
into T in a statutory merger (the "Acquisi
tion Merger"). In the Acquisition Merger, 
P acquires all of the stock of T, and A ex -. 
changes the T stock for lOx dollars in cash 
and P voting stock worth 90x dollars. Fol
lowing the Acquisition Merger and as part 
of an integrated plan that included the Ac
quisition Merger, T completely liquidates 
into P (the "Liquidation"). In the Liquida
tion, T transfers all of its assets to P and P 
assumes all of 1's liabilities. The Liquida
tion is not accomplished through a statu
tory merger. After the Liquidation. P con
tinues to conduct the business previously 
conducted by T. 

LAW 

Section 368(a)(1 )(A) of the Internal 
Revenue Code provides that the term "re
organization" means a statutory merger 
or consolidation. Section 368(a)(2)(E) 
provides that a transaction otherwise qual
ifying under § 368(a)(I )(A) shall not be 

disqualified by reason of the fact thatstoc:k 
of a corporation in control of the merged 
corporation is used in the transaction, if 
(i) after the transaction, the corporatioq 
surviving the merger holds substantially 
all of its properties and of the propenies 
of the merged corporation (other than 
stock of the controlling corporation dis. 
tributed in the transaction), and (ii) in the 
transaction, former shareholders of the 
surviving corporation exchanged, for an 
amount of voting stock of the controlling 
corporation, an amount of stock in the 
surviving corporation which constitutes 
control of the surviving corporation. Fur
ther. § 1.368-2(j)(3)(iii) of the Income Tax 
Regulations provides that "[iln applying 
the 'su bstantiall y all' test to the merged 
corporation, assets transferred from the 
controll ing corporation to the merged 
corporation in pursuance of the plan of 
reorganization are not taken into account." 

Section 368(a)( I )(C) provides in part 
that a reorganization is the acquisition by 
one corporation, in exchange solely for all 
or part of its voting stock, of substantially 
all of the properties of another corpora
tion, but in determining whether the ex
change is solely for stock, the assumption 
by the acquiring corporation of a liability 
of the other shall be disregarded. Section 
368(a)(2)(B) provides that if one corpora
tion acquires substantially all of the prop
erties of another corporation, the acquisi
tion would qualify under § 368(a)(l)(C) 
but for the fact that the acquiring corpo
ration exchanges money or other property 
in addition to voting stock, and the acquir
ing corporation acquires, solely for voting 
stock described in § 368(a)( 1 )(C), property 
of the other corporation having a fair mar
ket value which is at least 80 percent of 
the fair market value of all of the property 
of the other corporation, then such acqui
sition shall (subject to § 368(a)(2)(A» be 
treated as qualifying under § 368(a)(l)(C). 
Section 368(a)(2)(B) further provides that 
solely for purposes of determining whether 
its r~quirements are satisfied, the amount 
of any liabilities assumed by the acquiring 
corporation shall be treated as money paid 
for the property. 

Section 1.368-l(a) generally provides 
that in determining whether a transac
tion qualifies as a reorganization under 
§ 368(a), the transaction must be evaluated 
under relevant provisions of law, including 
the step transaction doctrine. 



Section 1.368-2(k) provides, in part, 
that a transaction otherwise qualifying as 
a reorganization under § 368(a) shall not 
be disqualified or recharacterized as a re
sult of one or more distributions to share
holders (including distribution(s) that in
volve the assumption of liabilities) if the 
requirements of § 1. 368-1 (d) are satisfied, 
the property distributed consists of assets 
of the surviving corporation, and the ag
gregate of such distributions does not con
sist of an amount of assets of the surviv
ing corporation (disregarding assets of the 
merged corporation) that would result in a 
liquidation of such corporation for Federal 
income tax purposes. 

Rev. Rul. 67-274, 1967-2 C.B. 141, 
holds that an acquiring corporation's ac
quisition of all of the stock of a target 
corporation solely in exchange for vot
ing stock of the acquiring corporation, fol
lowed by the liquidation of the target cor
poration as part of the same plan, will be 
treated as an acquisition by the acquiring 
corporation of substantially all of the tar
get corporation's assets in a reorganization 
described in § 368(a)(I)(C). The ruling ex
plains that, under these circumstances, the 
stock acquisition and the liquidation are 
part of the overall plan of reorganization 
and the two steps may not be considered 
independently of each other for Federal in
come tax purposes. See also, Rev. Rul. 
72-405, 1972-2 c.B. 217. 

Rev. Rul. 2001-46,2001-2 C.B. 321, 
holds that, where a newly formed wholly 
owned subsidiary of an acquiring corpora
tion merged into a target corporation. fol
lowed by the merger of the target corpo
ration into the acquiring corporation, the 
step transaction doctrine is applied to in
tegrate the steps and treat the transaction 
as a single statutory merger of the target 
corporation into the acquiring corporation. 
Noting that the rejection of step integration 
in Rev. Rul. 90-95, 1990-2 C.B. 67, and 
§ l.338-3(d) is based on Congressional in
tent that § 338 replace any nonstatutory 
treatment of a stock purchase as an asset 
purchase under the Kimbell-Diamond doc
trine, the Service found that the policy un
derlying § 338 is not violated by treating 
the steps as a single statutory merger of 
the target into the acquiring corporation 
because such treatment results in a trans
action that qualifies as a reorganization in 
which the acquiring corporation acquires 
the assets of the target corporation with a 

carryover basis under § 362. rather than re
ceiving a cost basis in those assets under 
§ 1012. (In Kimbell-Diamond Milling Co. 
v. Commissioner, 14 T.C. 74, aff'd per cu
riam. 187 F.2d 718 (1951), cert. denied, 
342 U.S. 827 (1951). the court held that 
the purchase of the stock of a target corpo
ration for the purpose of obtaining its as
sets through a prompt liquidation should 
be treated by the purchaser as a purchase 
of the target corporation's assets with the 
purchaser receiving a cost basis in the as
sets.) 

Section 338(a) provides that if a cor
poration makes a qualified stock purchase 
and makes an election under that section, 
then the target corporation (i) shall be 
treated as having sold all of its assets at the 
close of the acquisition date at fair market 
value and (ii) shall be treated as a new cor
poration which purchased all of its assets 
as of the beginning of the day after the ac
quisition date. Section 338(d)(3) defines a 
qualified stock purchase as any transaction 
or series of transactions in which stock 
(meeting the requirements of § 1504(a)(2») 
of one corporation is acquired by an
other corporation by purchase during a 
12-month acquisition period. Section 
338(h)(3) defines a purchase generally as 
any acquisition of stock, but excludes ac
quisitions of stock in exchanges to which 
§ 351, § 354, § 355, or § 356 applies. 

Section 338 was enacted in 1982 and 
was "intended to replace any nonstatutory 
treatment of a stock purchase as an as
set purchase under the Kimbell-Diamond 
doctrine." H.R. Conf. Rep. No. 760, 
97th Congo 2d Sess. 536 (1982), 1982-2 
C.B. 600, 632. Stock purchase or as
set purchase treatment generally turns on 
whether the purchasing corporation makes 
or is deemed to make a § 338 election. If 
the election is made or deemed made, as
set purchase treatment results and the ba
sis of the target assets is adjusted to reflect 
the stock purchase price and other relevant 
items. If an election is not made or deemed 
made. the stock purchase treatment gener
ally results. In such a case, the basis of 
the target assets is not adjusted to reflect 
the stock purchase price and other relevant 
items. 

Rev. RuL 90-95 (Situation 2), holds 
that the merger of a newly formed wholly 
owned domestic subsidiary into a target 
corporation with the target corporation 
shareholders receiving solely cash in 

exchange for their stock. immediately 
followed by the merger of the target cor
poration into the domestic parent of the 
merged subsidiary, will be treated as a 
qualified stock purchase of the target cor
poration followed by a § 332 liquidation 
of the target corporation. As a result, the 
parent's basis in the target corporation's 
assets will be the same as the basis of the 
assets in the target corporation's hands. 
The ruling explains that even though "the 
step-transaction doctrine is properly ap
plied to disregard the existence of the 
[merged subsidiary]," so that the first step 
is treated as a stock purchase, the acqui
sition of the target corporation's stock is 
accorded independent significance from 
the subsequent liquidation of the target 
corporation and, therefore, is treated as 
a qualified stock purchase regardless of 
whether a § 338 election is made. Thus. in 
that case, the step transaction doctrine was 
not applied to treat the transaction as a di
rect acquisition by the domestic parent of 
the assets of the target corporation because 
such an application would have resulted 
in treating a stock purchase as an asset 
purchase. which would be inconsistent 
with the repeal of the Kimbell-Diamond 
doctrine and § 338. 

Section 1.338-3(d) incorporates the 
approach of Rev. Rul. 90-95 into the 
regulations by requiring the purchasing 
corporation (or a member of its affiliated 
group) to treat certain asset transfers fol
lowing a qualified stock purchase (where 
no § 338 election is made) independently 
of the qualified stock purchase. In the ex
ample in § l.338-3(d)(5), the purchase for 
cash of 85 percent of the stock of a target 
corporation, followed by the merger of the 
target corporation into a wholly owned 
subsidiary of the purchasing corporation, 
is treated (other than by certain minority 
shareholders) as a qualified stock purchase 
of the stock of the target corporation fol
lowed by a § 368 reorganization of the 
target corporation into the subsidiary. As 
a result, the subsidiary's basis in the target 
corporation's assets is the same as the ba
sis of the assets in the target corporation's 
hands. 

ANALYSIS 

If the Acquisition Merger and the Liq
uidation were treated as separate from each 
other, the Acquisition Merger would be 
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treated as a stock acquisition that qualifies 
as a reorganization under § 368(a)( I )(A) 
by reason of ~ 368(a)(2)(E), and the 
Liquidation would qualify under § 332. 
However, as provided in § 1.368-1 (a), in 
determining whether a transaction qual
ifies as a reorganization under § 368(a), 
the transaction must be evaluated under 
relevant provisions of law, including the 
step transaction doctrine. In this case, 
because T was completely liquidated, the 
§ 1.368-2(k) safe harbor exception from 
the application of the step transaction 
doctrine does not apply. Accordingly, 
the Acquisition Merger and the Liquida
tion may not be considered independently 
of each other for purposes of determin
ing whether the transaction satisfies the 
statutory requirements of a reorganization 
described in § 368(a)( I )(A) by reason of 
§ 368(a)(2)(E). As such, this transaction 
does not qualify as a reorganization de
scribed in § 368(a)( I )(A) by reason of 
§ 368(a)(2)(E) because, after the trans
action, T does not hold substantially all 
of its properties and the properties of the 
merged corporation. 

In determining whether the transaction 
is a reorganization, the approach reflected 
in Rev. Rul. 67-274 and Rev. Rul. 
2001-46 is applied to ignore p's acqui
sition of the T stock in the Acquisition 
Merger and to treat the transaction as a di
rect acquisition by P of Ts assets in ex
change for lOx dollars in cash, 90x dollars 
worth of P voting stock, and the assump
tion of Ts liabilities. 

However, unlike the transactions con
sidered in Revcnue Rulings 67-274. 
72-405 and 2001-46, a direct acquisition 
by P of T's assets in this case docs not 
qualify as a reorganization under § 368(a). 
p's acquisition of Ts assets is not a re
organization descrihed in § 368(a)( I)(C) 
because the consideration exchanged is 
not solely P voting stock and the require
ments of § 368(a)(2)(8) are not sati~fied. 
Section 368(a)(2)(8) would treat P as 
acquiring 40 percent of T's assets for 
consideration other than P voting stock 
(liabilities assumed of SOx dollars, plus 
lOx dollars cash). See Re\,. Rul. 73-102, 
1973-1 C.S. 186 (analyzing the applica
tion of ~ 368(a)(2)(B» p's acquisition 
of T's assets is not a reorganization de
scribed in § 368(a)( I )(0) because neither 
T nor A (nor a combination thereof) was 
III control of P (within the meaning of 
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§ 368(a)(2)(H)(i») immediately after the 
transfer. Additionally, the transaction is 
not a reorganization under § 368(a)( 1 )(A) 
because T did not merge into P. Accord
ingly, the overall transaction is not a 
reorganization under § 368(a). 

Additionally, p's acquisition of the T 
stock in the Acquisition Merger is not a 
transaction to which § 351 applies because 
A does not control P (within the mean
ing of § 368(c) immediately after the ex
change. 

Rev. Rul. 90-95 and § 1.338-3(d) re
ject the step integration approach reflected 
in Rev. Rul. 67-274 where the applica
tion of that approach would treat the pur
chase of a target corporation's stock with
out a § 338 election followed by the liqui
dation or merger of the target corporation 
as the purchase of the target corporation's 
assets resulting in a cost basis in the as
sets under § IO 12. Rev. Rul. 90-95 and 
§ 1.338-3(d) treat the acquisition of the 
stock of the target corporation as a qual
ified stock purchase followed by a sepa
rate carryover basis transaction in order to 
preclude any nonstatutory treatment of the 
steps as an integrated asset purchase. 

In this case, further application of the 
approach reflected in Rev. Rul. 67-274, 
integrating the acquisition of T stock with 
the liquidation of T, would result in treat
ing the acquisition of T stock as a tax
able purchase ofT's assets. Such treatment 
would violate the policy underlying § 338 
that a cost basis in acquired assets should 
not be obtained through the purchase of 
stock where no § 338 election is made. Ac
cordingly. consistent with the analysis set 
forth in Rev. Rul. 90-95, the acquisition 
of the stock of T is treated as a qualified 
stock purchase by P followed by the liqui
dation of T into P under § 332. 

HOLDING 

The transaction is not a reorganization 
under § 368(a). The Acquisition Merger is 
a qualified stock purchase by P of the stock 
of T under § 338(d)(3). The Liquidation 
is a complete liquidation of a controlled 
subsidiary under § 332. 

PROSPECTIVE APPLICATION 

The Service will consider the applica
tion of § 7805(b) on a case-by-case basis. 

DRAFTING INFORMATION 

The principal author of this revenue 
ruling is Mary W. Lyons of the Office 
of Associate Chief Counsel (Corporate). 
For further information regarding this rev
enue ruling, contact Ms. Lyons at (703) 
622-7930 (not a toll-free call). 

Section 897 .-Di~position 
of Investment in United 
States Real Property 

A revenue procedure describes simplified relief 
in the case of certain nonrecognition transactions 
and dispositions of domestic corporations that are 
not UnIted States real property holding corporatiO/ls. 
See Rev. Proc. 2008-27, page 1014. 

Section 1445.-Withholding 
of Tax on Dispositions 
of United States Real 
Property Interests 

A revenue procedure describes simplified relief 
in the case of certain nonrecognition transactionl 
and dispositions of domestic corporations that are 
not United States real property holding corporationl. 
See Rev. Proe. 2008-27, page 1014. 

Section 1446.-Withholding 
Tax on Foreign Partners' 
Share of Effectively 
Connected Income 
26 CFR 1. 1446-6: Special rules to reduce a partner· 
ship's 1446 lax with respect (0 aforeign parrner'sa/' 
locahle share of effeclively connected taxable income. 

T.D.9394 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Parts 1, 301, and 602 

Special Rules to Reduce 
Section 1446 Withholding 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations and removal 
of temporary regulations. 

SUMMARY: This document contains final 
regulations regarding when a partnershiP 
may consider certain deductions and losses 
of a foreign partner to reduce or eliminate 



the partnership's obligation to pay with
holding tax under section 1446 on effec
tively connected taxable income allocable 
under section 704 to such partner. The reg
ulations will affect partnerships engaged in 
a trade or business in the United States that 
have one or more foreign partners. The 
final regulations also include conforming 
amendments to § § 1.1446-3 and 1.1446-5 
and to regulations under sections 1464, 
6071,6091,6151, 6302, 6402, 6414, and 
6722. 

DATES: Effective Date: These regulations 
are effective on April 29, 2008. 

Applicability Dates: The regulations 
are generally applicable for partnership 
taxable years beginning after December 
31,2007. See §1.1446-6(f). For a transi
tion rule see § 1.1446-6(g). 

FOR FURTHER INFORMATION 
CONTACT: Ronald M. Gootzeit at (202) 
622-3860 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information con
tained in these final regulations has been 
reviewed and approved by the Office of 
Management and Budget in accordance 
with the Paperwork Reduction Act of 
1995 (44 U.S.C. 3507(d)) under control 
number 1545-1934. The collection of 
information in these final regulations is in 
§ 1.1446-6( c) and (d). This information is 
required to determine the extent to which 
a partnership will consider certifications 
of losses and deductions in calculating 
the amount of withholding tax it must pay 
with respect to a foreign partner on the 
partner's allocable share of effectively 
connected taxable income earned by such 
partnership. 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless the 
collection of information displays a valid 
control number. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S.c. 6lO3. 

Background 

On September 3, 2003, the IRS and 
the Treasury Department published in the 
Federal Register a notice of proposed 
rulemaking (REG-l 08524-00, 2003-2 
C.B. 869 [68 FR 52466]), corrected at 68 
FR 62553 (November 5,2003), under sec
tions 871, 1443, 1446, 1461, 1462, 1463, 
6109, and 6721 of the Internal Revenue 
Code (Code). The regulations provide 
guidance for partnerships required to pay 
withholding tax under section 1446 of the 
Code (1446 tax). On May 18, 2005, the 
IRS and the Treasury Department issued 
final and temporary regulations under 
section 1446. The 2005 final regulations 
set forth the provisions of the 2003 pro
posed regulations in final form and the 
temporary regulations established a new 
procedure by which a partnership could 
consider certain partner-level deductions 
and losses when computing its 1446 tax. 
The temporary regulations generally ap
ply to partnership taxable years beginning 
after the date of their issuance, but an 
election was provided that permitted a 
partnership to apply the regulations to 
partnership taxable years beginning after 
December 31, 2004, provided the part
nership elected to apply the 2005 final 
regulations to partnership taxable years 
beginning after December 31, 2004. On 
May 18, 2005, the IRS and the Treasury 
Department also published in the Federal 
Register a notice of proposed rulemaking 
(REG-108524-00, 2005-1 C.B. 1158 [70 
FR 28701]) under sections 1464, 6071, 
6091,6151, 6302, 6402, 6414, and 6722 
of the Code to implement the section 1446 
regime, as well as cross-referencing the 
temporary regulations under § 1. 1 446-6T 
(see 26 CFR Part 1, revised as of April 1, 

2007). Written comments were received 
in response to the notice of proposed rule
making, and a public hearing was held 
on November 16, 2005. After consider
ation of all the comments, the proposed 
regulations are adopted, as revised by this 
Treasury decision and the temporary reg
ulations are removed. 

Explanation of Provisions 

Section 1446 requires a partnership to 
pay section 1446 tax on a foreign part
ner's allocable share of effectively con
nected taxable income (ECTI) from the 

partnership. The temporary regulations al
low certain foreign partners to certify cer
tain deductions and losses to a partnership 
to reduce the 1446 tax required to be paid 
by the partnership with respect to ECTI al
locable to such partners. The temporary 
regulations also permit a nonresident alien 
partner to certify to the partnership that the 
partnership investment is (and will be) its 
only activity for its taxable year that gives 
rise to effectively connected income, gain, 
deduction, or loss. In that case, the part
nership is not required to pay 1446 tax (or 
any installment of such tax) with respect 
to such partner if the partnership estimates 
that the annualized (or, in the case of a 
partnership completing its Form 8804 "An
nual Return for Partnership Withholding 
Tax (Section 1446)," the actual) 1446 tax 
due with respect to such nonresident alien 
partner is less than $1,000. 

I. Modifications to the Temporary 
Regulations 

A. Format of certificate submitted to a 
partnership 

The temporary regulations state that no 
particular form is required for the partner's 
certificate of deduction and losses to the 
partnership. However, the temporary reg
ulations list 13 items the certificate must 
contain and the caption that must appear at 
the top of the certificate. To ensure uni
formity of the certificates and to reduce 
the likelihood of an inadvertently omitted 
item causing the certificate to be defective, 
the IRS developed a form (Form 8804-C, 
"Certificate of Partner-Level1tems to Re
duce Section 1446 Withholding") to be 
used by the partner providing a certifi
cate to the partnership. The IRS and the 
Treasury Department believe that the Form 
8804-C will facilitate a partner's ability to 
provide original and updated certificates. 

B. Partners entitled to certify deductions 
and losses 

I. Filing period requirement: number of 
years 

To be eligible to provide a certificate 
to a partnership the temporary regulations 
require a partner to have timely filed (or 
to represent that it will timely file) a U.S. 
income tax return for each of its preced
ing four taxable years and for the taxable 
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year during which the certificate is pro
vided and will be considered by the part
nership. The partner is also required to 
have timely paid (or to represent that it will 
timely pay) all tax shown on such returns. 
The final regulations clarify that only re
turns that report income or gain effectively 
connected with a U.S. trade or business or 
deductions or losses properly allocated and 
apportioned to such activities will satisfy 
the tax return filing requirement (for the 
current or relevant prior years). Accord
ingly, the partner may not fulfill this re
quirement with a U.S. income tax return 
that reports no items of income or gain ef
fectively connected with a U.S. trade or 
business or deductions or losses properly 
allocated and apportioned to such activi
ties. 

Several commentators suggested reduc
ing the temporary regulations' prior years 
U.S. tax return filing requirement. One 
commentator suggested reducing the re
quirement to the lesser of the two prior 
years or the number of years the partner 
has been a partner in the relevant partner
ship. Another commentator suggested re
ducing the requirement from four to tw'o 
years. 

The IRS and the Treasury Department 
believe it is appropriate to require the for
eign partner to have filed a certain number 
of returns and paid any tax relating to those 
returns regardless of the number of years 
the partner has been a member of the rel
evant partnership. The IRS and the Trea
sury Department do not believe that a re
duction to two years is appropriate. Be
cause the return for the year immediately 
preceding the year a partner submits a cer
tificate to a partnership may not have been 
filed by the date when the certificate is sub
mitted. reducing the prior years filing re
quirement to two years could result in only 
one return being filed by the date on which 
the certificate is submitted. In response to 
these comments. however. the IRS and the 
Treasury Department have determined that 
it is appropriate to reduce the prior years 
filing requirement to three years. 

The IRS and the Trea,ury Department 
have also decided to modify the filing re
quirement of a tax return for a preceding 
taxable year in which the partner did not 
submit a certificate to any partnership, if 
the return has a due date (without exten
sions) before the beginning of the part
ner,hip taxable year for which the certifi-
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cate is provided. The final regulations pro
vide that such returns must be filed and 
all amounts due with such return (includ
ing interest. penalties, and additions to tax, 
if any) must be paid on or before the ear
lier of: (I) The date that is one year from 
the due date (without extensions) of such 
return; or (2) The date on which the cer
tificate for the current taxable year is sub
mitted to the partnership. Once a partner 
submits a certificate to a partnership, how
ever. it must timely file all its subsequent 
years' returns (and timely pay all amounts 
due with the returns) to submit a certifi
cate to a partnership in a later year. The 
IRS and the Treasury Department antic
ipate that this modified rule will permit 
more foreign partners to provide certifi
cates to partnerships under the final regu
lations. 

2. Trusts and estates 

One commentator requested that the 
IRS and the Treasury Department explain 
why foreign estates and domestic or for
eign trusts, other than grantor trusts, are 
not permitted to certify deductions and 
losses to partnerships. Another commen
tator asked that the decedent's compli
ance record be considered in determining 
whether the estate can certify deductions 
and losses to a partnership. The final reg
ulations do not modify the treatment of 
estates and trusts. The IRS and the Trea
sury Department continue to believe, as 
stated in the preamble to the temporary 
regulations, that because trusts and estates 
are not always pure conduits for tax pur
poses it is difficult for a partnership to 
determine the taxpayer (that is, the trust, 
estate or beneficiary) that will pay tax on 
the ECTI allocated to the trust or estate. 
Further, a decedent's filing history may 
have limited relevance in predicting the 
estate's likely compliance. 

3. Tiered partnerships 

In a tiered partnership structure, a 
lower-tier partnership must withhold 1446 
tax on ECTI allocable to an upper-tier 
foreign partnership that is a partner in 
the lower-tier partnership. However, if 
the upper-tier foreign partnership pro
vides sufficient information regarding its 
partners to the lower-tier partnership, the 
lower-tier partnership may withhold 1446 
tax based on the partners in the upper-tier 

partnership. These rules may also apply 
to upper-tier domestic partnerships that 
have foreign partners. See § 1.1446-5. 
Similarly, an upper-tier partnership thatre
ceives certificates of deductions and losses 
from its foreign partners may provide the 
certificates to the lower-tier partnerships. 

The final regulations add several rules 
to ensure that deductions and losses cer. 
tified to an upper-tier partnership are not 
taken into account by both the upper-tier 
partnership and a lower-tier partnership or 
by more than one lower-tier partnership. A 
new rule is also added requiring that suffi. 
cient information regarding a partner in the 
upper-tier partnership submitting the cer. 
tificate be provided to the lower-tier part. 
nership and then to the IRS so that the IRS 
can reliably associate the ECTI and thew
tificate with the partner in the upper-tier 
partnership. 

C. Submissions of certificates 

I. Time Lags for submission of certificates 

The temporary regulations provide that 
the partnership may rely on the first cer· 
tificate submitted by the foreign partner 
for a partnership taxable year only if the 
partnership receives the certificate at least 
30 days before the installment due date 
or the annual Form 8804 filing due date 
(without regard to extensions) for the part· 
nership taxable year for which the partner 
would like the certificate to be considered 
in computing the 1446 tax due with respect 
to the partner. Updated certificates may 
only bc considered if received at least ten 
days before the installment due date or the 
Form 8804 filing date (without regard 10 

extensions). Several commentators ques
tioned the appropriateness of these timing 
requirements if the partnership is willing to 
rely on a certification submitted at the last 
moment and remits the 1446 tax install· 
ment or files the final return on a timely ba· 
sis. The IRS and the Treasury Department 
agree with the commentators and have reo 
moved these requirements in the final reg· 
ulations. 

2. Resubmission of certificates 

The temporary regulations require the 
partnership to attach a copy of any certifi· 
cate, and the computation of 1446 taX due 
with respect to a partner, to both the Fonn 



8813, "Partnership Withholding Tax Pay
ment Voucher (Section 1446)," and Form 
8805, "Foreign Partner's Information 
Statement of Section 1446 Withholding 
Tax," filed with the IRS for any period 
for which such certificate is considered 
in computing the partnership's 1446 tax 
(or any installment of such tax). One 
commentator suggested that a certificate 
submitted with Form 8813 should not be 
required to be submitted with subsequent 
filings of Form 8813 or with Form 8805. 
The IRS and the Treasury Department 
agree with the comment regarding Form 
8813. The final regulations provide that 
a partner's certificate need only be sub
mitted for the first installment period for 
which it is considered. For subsequent in
stallment periods for which the certificate 
is considered, the partnership may instead 
attach a list of the name, taxpayer identifi
cation number, and the amount of certified 
deductions of each foreign partner whose 
certificate was previously considered dur
ing the taxable year and whose certificate 
was again considered in the subject install
ment period. The partnership would also 
indicate if it was relying on the state and 
local taxes withheld and remitted on behalf 
of the partner. If the partnership is relying 
on the de minimis rule for the partner, the 
partnership would indicate that, in lieu of 
indicating the amount of certified deduc
tions. However, if a partnership receives 
an updated certificate from a partner, that 
certificate must be attached with the Form 
8813 for the first installment period it is 
considered. In all events, a partnership 
must attach to the Form 8813 and Form 
8805, a computation of 1446 tax due with 
respect to such partner for all periods for 
which a certificate received from the part
ner is considered by the partnership. In 
addition, in all events the partnership must 
attach to the Form 8805 a copy of the 
partner's original or updated certificate, as 
appropriate. 

3. Denying partnerships the ability to 
submit certificates 

Consistent with the temporary regu
lations, the final regulations provide that 
upon receipt of written notification from 
the IRS that a foreign partner's certificate 
is defective, the partnership may no longer 
rely on the defective certificate or any 
other certificate submitted by the partner 

until the IRS notifies the partnership in 
writing and revokes or modifies the orig
inal notice. The final regulations provide 
that the IRS may also notify the part
nership in writing if either a substantial 
portion of the certificates submitted by the 
partnership are defective or a substantial 
amount of the deductions and losses relied 
on by the partnership in computing its 
1446 tax due are reported on one or more 
defective certificates. Upon receiving that 
notification the partnership may not rely 
on any certificate submitted by any partner 
for the partnership taxable year in which 
such notification is received or any sub
sequent partnership taxable year, until the 
IRS notifies the partnership again in writ
ing and revokes or modifies the original 
notice. 

D. Deductions and losses certified to the 
partnership 

1. Current year deductions 

The temporary regulations provide that 
a foreign partner can only certify deduc
tions and losses that are or will be re
flected on the partner's U.S. income tax 
return filed (or to be filed) for a taxable 
year ending prior to the installment due 
date or Form 8804 filing date (without re
gard to extensions) for the partnership tax
able year for which the certificate is con
sidered. Therefore, no anticipated deduc
tion or loss with respect to current opera
tions may be considered. One commenta
tor suggested that partners should be per
mitted to certify current year deductions to 
the partnership. The IRS and the Treasury 
Department are concerned about the uncer
tainty associated with fluctuations in esti
mates of current-year activities and there
fore have not adopted this suggestion. 

2. Charitable deductions 

One commentator requested that part
ners be permitted to certify charitable con
tribution deductions. The IRS and the 
Treasury Department have not adopted this 
recommendation because of the difficulty 
a partnership would have in determining 
the amount of a charitable contribution 
deduction allowed to the foreign partner. 
Section 170 provides separate rules for 
corporations and individuals, the type of 
charity to which the contribution is made, 
and the type of property contributed to the 

charity. In addition, separate rules apply 
to determine the deduction amount in the 
case of charitable contribution carryover. 

3. Suspended losses 

One commentator raised a concern that 
a foreign partner could certify a passive ac
tivity loss to a partnership that conducts a 
different activity in which the partner ma
terially participates. If the partnership took 
that loss into account it would inappro
priately reduce its 1446 tax due with re
spect to that partner. Because on its in
come tax return the partner could not off
set the loss against its allocable share of 
partnership ECTI, the partner might inap
propriately each year recertify that loss to 
the partnership. To address that concern 
the final regulations clarify that a partner 
must identify any certified deductions and 
losses that are subject to special limitations 
at the partner level and provide informa
tion to the partnership that will allow the 
partnership to take into account the special 
limitations. 

4. Net operating losses 

The temporary regulations provide that 
a partnership may not consider a partner's 
net operating loss (NOL) deduction in an 
amount greater than 90 percent of the part
ner's allocable share of ECTI. Two com
mentators discerned that this requirement 
reflects a concern about the alternative 
minimum tax (AMT) limitation on NOL 
deductions and suggested the regulations 
should be tied to the continuing applica
bility of the 90 percent AMT limitation on 
the use of NOL carryovers. The IRS and 
the Treasury Department have adopted 
this suggestion. One commentator further 
suggested that if the 90 percent limitation 
is retained, or as long as it applies, the 
regulations should be clarified to explain 
that the limitation should be applied on 
a cumulati ve basis for each installment 
period. This suggestion has also been 
adopted. With this clarification, if the 
partnership's annualized income changes 
during the year, the NOL deduction that 
the partnership may take into account can 
increase or decrease accordingly. 

E. Partnership items allocable to partners 
that give rise to partner level deductions, 
losses or credits but are not partnership 
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allocations of deductions and losses under 
section 704 

1. State income taxes 

One commentator suggested allowing 
the partnership to reduce a foreign part
ner's ECTI by the amount of any state 
and local taxes paid by the partnership on 
behalf of the partner with respect to the 
partner's allocable share of partnership in
come. The final regulations adopt this rec
ommendation but provide that the partner
ship may only consider 90 percent of the 
state and local taxes withheld and remit
ted on behalf of the partner but only with 
respect to the partner's allocable share of 
ECTI. The partnership may consider these 
amounts regardless of whether the partner 
submits a certification of deductions and 
losses or of its de minimis status to the part
nership for the relevant partnership taxable 
year. 

2. Section 199 deductions 

One commentator suggested allowing a 
partnership to consider a partner's avail
able deduction under section 199 in deter
mining its section 1446 tax with respect to 
that partner. The section 199 deduction is 
a percentage of the lesser of the qualified 
production activities income (QPAI) of the 
taxpayer for the taxable year or the tax
payer's taxable income or, in the case of 
an individual, adjusted gross income de
termined without regard to section 199 for 
the taxable year. In addition, the deduction 
is limited to 50 percent of the Form W-2, 
"Wage and Tax Statement", wages for the 
taxpayer for the taxable year. Depending 
on a taxpayer's gross receipts and assets, 
there are up to three permissible methods 
for calculating QPAI. 

In the case of a pass-through en
tity (such as a partnership), section 
199(d)(1)(A) provides that the section 
199 deduction is calculated at the partner 
level. A partner may be a member of more 
than one partnership and may engage in 
its own qualifying activities under section 
199. The QPAI and Form W-2 wages, 
and any other QPAI and Form W-2 wages 
reported by a partnership to the partner, 
must be added to the partner's own cal
culation of QPAI and Form W-2 wages. 
Therefore, because of the difficulty in a 
partnership determining the section 199 
deduction of a partner, the IRS and the 
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Treasury Department determined it would 

be inappropriate to allow a partnership to 
consider the section 199 deduction of a 
partner in determining the amount of sec

tion 1446 tax to be withheld with respect 

to that partner. 

3. Section 470 deductions 

One commentator suggested that the 

regulations allow the partnership to con
sider partner-level deductions previously 
suspended under section 470 (limitation 
on deductions allocable to property used 
by governments or other tax-exempt enti
ties) and relating to the partnership, when 
the deductions become available. Section 
470 currently allows the partnership to 
consider these suspended partner-level 
deductions in determining the partner's 
ECTI. Therefore, there is no need to mod
ify the regulations in response to this 

suggestion. 

4. Tax credits 

One commentator suggested that a for
eign partner should be able to certify cred
its to the partnership and that the partner
ship be able to consider current-year cred
its in determining the amount of its 1446 
tax. Section 1446 requires that a partner
ship pay a withholding tax on its ECT! al
locable to foreign partners. It provides no 
authority for partnerships to consider cred
its in determining the amount of 1446 tax 
the partnership is required to withhold and 
pay. Therefore, this suggestion has not 
been adopted. 

F. Effect on reasonable reliance on 
certificate of deductions and losses 

The temporary regulations provide that 
a partnership is not relieved from liabil
ity for 1446 tax under section 1461 or for 
any applicable addition to the tax, interest, 
or penalties if a partner's certificate is de
fective or the partner submits an updated 
certificate that increases the 1446 tax due 
with respect to such partner. If a certificate 
is determined to be defective for a reason 
other than the amount or character of the 
deductions and losses set forth on such cer
tificate (for example, the partner failed to 
timely file a U.S. income tax return), then 
the partnership is liable for the entire 1446 
tax amount under section 1461 (or any in
stallment of such tax). 

Further, under the temporary regula
tions, if it is determined that a certificate 

is defective because the actual dedUctions 
and losses available to the partner are less 
than the amount certified to the partnership 
(other than when it is determined that !he 
partner certi fied the same deduction or loss 
to more than one partnership), the partner
ship is liable for 1446 tax under section 
1461 (or any installment of such tax) only 
to the extent the amount of certified de
ductions and losses taken into account by 
the partnership is greater than the amount 
determined to be actually available to the 
partner and permitted to be used under reg· 
ulations. 

Similarly, if it is determined that a cer
tificate is defective because the character 
of the certified deductions and losses is er
roneous, the partnership is liable for 1446 
tax under section 1461 (or any installment 
of such tax) only to the extent the actual 
character of the deductions and losses re
sults in an increase in the 1446 tax due with 
respect to such partner. 

However, the temporary regulations 
provide that the partnership is not liable for 
the addition to tax under section 6655 (as 
applied though §1.l446-3) for the period 
during which the partnership reasonably 
relied on the certificate. Further, the tem
porary regulations provide that although a 
partnership is generally liable for the 1446 
tax, any addition to the tax, interest, and 
penalties, the partnership may be relieved 
of some penalties in certain circumstances. 

One commentator stated that reason
able reliance on a certificate should protect 
a partnership against liability not only un
der section 6655, but also for liability for 
the tax under section 1461, interest on the 
tax under section 6601, and various other 
penalty provisions. The IRS and the Trea
sury Department have not adopted this rec
ommendati on. Use ofthe certification pro
cedures under § 1.1446-6 is voluntary. The 
foreign partner is not required to submit a 
certificate of deductions and losses to the 
partnership. Moreover, even if the partner
ship receives a certificate it may consider 
all, none or only a portion of the certified 
deductions and losses when calculating its 
payment of 1446 tax. Further, as the te~
porary regulations stated, the partnership 
may be relieved of some penalties in cer

tain circumstances. 



G. Relief for a partnership's failure to 
timely comply with the requirements of 
this section 

Among other requirements, to apply the 
rules of § 1.1446-6 the partnership must re
ceive a valid certificate from the foreign 
partner and attach the certificate, along 
with the computation of 1446 tax due with 
respect to that partner, to certain Forms 
8813 and Form 8805 filed with respect to 
that partner. The IRS and the Treasury De
partment believe that a reasonable cause 
standard should be applied to determine 
whether a partnership that failed to attach 
the certificate and 1446 tax computation to 
the relevant filing is eligible for an exten
sion of time to comply with this require
ment. 

Under the reasonable cause standard, if 
a partnership that may otherwise rely on a 
partner's certificate fails to comply timely 
with the requirements of § 1.1446-6, the 
partnership is considered to have satisfied 
the timeliness requirement if it demon
strates, to the satisfaction of the Area 
Director, Field Examination, Small Busi
ness/Self-Employed or the Director, Field 
Operations, Large and Mid-Size Business 
(Director) having jurisdiction of the part
nership's return for the taxable year, that 
such failure was due to reasonable cause 
and not willful neglect. Once the part
nership becomes aware of the failure, the 
partnership must demonstrate reasonable 
cause and must satisfy the filing require
ment by attaching the certificate and the 
partnership's computation of 1446 tax due 
with respect to that partner to an amended 
Form 8813 or Forms 8804 and 8805 (that 
amends the tax return to which the certifi
cate and computation should have been 
attached). A written statement must be 
included that explains the reasons for the 
failure to comply. 

In determining whether the partnership 
has reasonable cause, the Director shall 
determine whether the partnership acted 
reasonably and in good faith based on all 
the facts and circumstances. The Direc
tor shall notify the partnership in writing 
within 120 days of the filing if it is de
termined that the failure to comply was 
not due to reasonable cause or if additional 
time will be needed to make such determi
nation. If the Director fails to notify the 
partnership within 120 days of the filing, 
the partnership shall be considered to have 

demonstrated to the Director that such fail
ure was due to reasonable cause and not 
willful neglect. 

H. Effective/Applicability dates and 
transition rule 

The final regulations are effective for 
partnership taxable years beginning after 
December 31, 2007. However, any certifi
cate submitted on or before July 28, 2008, 
that met the requirements of the temporary 
regulations shall not be considered defec
tive solely because it does not meet the re
quirements of the final regulations. How
ever, any certificate (including any up
dated certificates and status reports) sub
mitted, or required to be submitted, after 
July 28, 2008, must comply with the re
quirements of these final regulations. 

II. Modifications to the 2005 Final 
Regulations 

The final regulations make several clar
ifying and conforming changes to the 2005 
final regulations including with respect to 
the calculation of installment payments of 
1446 tax when a partnership considers a 
certificate received under § 1.1446-6 and 
the information that a lower-tier partner
ship must receive from an upper-tier part
nership when the lower-tier partnerships 
pays 1446 tax on behalf of the partners in 
the upper-tier partnership. Also the prior 
year safe harbor provision in § 1.1446-3 
was conformed with section 6655 to pro
vide that the partnership must compute its 
current year 1446 tax installments based 
on the total 1446 tax (without regard to 
§1.l446-6) as computed for the prior tax
able year. These revisions are effective for 
partnership taxable years beginning after 
December 31, 2007. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. It also has been determined that 
section 553(b) of the Administrative Pro
cedures Act (5 U.S.c. chapter 5) does not 
apply to these regulations. It is hereby 
certified that the collections of informa
tion contained in these regulations will not 
have a significant economic impact on a 
substantial number of small entities. This 
certification is based upon the fact that 

only a few small entities are expected to 
be impacted by these collections and the 
burden associated with such collections is 
estimated to be 0.5 hours. Moreover, the 
information collection in § 1.1446-6 and 
its use is voluntary. Therefore, a Regula
tory Flexibility Analysis under the Regula
tory Flexibility Act (5 U.S.c. chapter 6) is 
not required. Pursuant to section 7805(f) 
of the Code, the notice of proposed rule
making preceding the final regulations was 
submitted to the Chief Counsel for Advo
cacy of the Small Business Administration 
for comment on their impact on small busi
ness. 

Drafting Information 

The principal author of these regula
tions is Ronald M. Gootzeit of the Office 
of the Associate Chief Counsel (Interna
tional). However, other personnel from the 
IRS and the Treasury Department partici
pated in their development. 

* * * * * 
Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR parts 1, 301, and 
602 are amended as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part 1 continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.1446-0 is amended as 

follows: 
1. Adding entries for § 1.1446-6. 
2. Removing entries for § 1.1446-6T. 
3. Revising the entry for §1.l446-7. 
The addition and revision read as fol-

lows: 

§ 1.1446-0 Table of contents. 

* * * * * 
§ 1.1446-6 Special rules to reduce a 
partnership's 1446 tax with respect to 
a foreign partner's allocable share of 
effectively connected taxable income. 

(a) In general. 
(1) Purpose and scope. 
(2) Reasonable reliance on a certificate. 
(b) Foreign partners to whom this sec-

tion applies. 
(1) In general. 
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(2) Definitions. 

(i) U.S. income tax return. 
(ii) Timely-filed. 
(iii) Qualifying U.S. income tax return. 
(3) Special rules. 
(c) Reduction of 1446 tax with respect 

to a foreign partner. 
(I) General rules. 
(i) Certified deductions and losses. 
(A) Deductions and losses from the 

partnership. 
(B) Deductions and loss from other 

sources. 
(C) Limit on the consideration of a part

ner's net operating loss deduction. 
(D) Limitation on losses subject to cer

tain partner level limitations. 
(E) Certification of deductions and 

losses to other partnerships. 
(F) Partner level use of deductions and 

losses certified to a partnership. 
(ii) De minimis certificate for nonresi-

dent alien individual partners. 
(A) In general. 
(B) Requirements for exception. 
(iii) Consideration of certain current 

year state and local taxes. 
(2) Form and time of certification. 
(i) Form of certification. 
(ii) Time of certification provided to 

partnership. 
(A) First certificate submitted for a part

nership's taxable year. 

Section 

1.1446-1 (a) (First sentence) 

1.1446-1 (a) 

1.1446-1 (b) 

1.1446-1(c)(5) (Second sentence) 

1.1446-2(a) (Third sentence) 

1.1446-2(b)(I) (Second sentence) 

1.1446-2(b)(I) (Last sentence) 

l.l446-2(b )(3 )(iii) (First sentence) 

1.1 446-2(b)(3)(iii) (Second sentence) 

1.1446-2(b )(3 )(vii) 

1.1446-2(b)(5) Example 3 (Sixth 
sentence) 

1.1446-3(b)(2)(v)(F) (Second sentence) 

1.1446-3(d)(1)(i) (Third sentence 

1.1446-3(d)(1 )(iii) (Third sentence) 
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(B) Updated certificates and status up

dates. 
(1) Preceding year tax returns not yet 

filed. 
(2) Other circumstances requiring an 

updated certificate. 
(3) Form and content of updated certifi-

cate. 
C 4) Partnership consideration of an up

dated certificate. 
(3) Notification to partnership when a 

partner's certificate cannot be relied upon. 
(4) Partner to receive copy of notice. 
(5) Notification to partnership when no 

foreign partner's certificate can be relied 

upon. 
(6) Partnership notification to partner 

regarding use of deductions and losses. 
(7) Partner's certificate valid only for 

partnership taxable year for which submit

ted. 
(d) Effect of certificate of deductions 

and losses on partner and partnership. 
( 1) Effect on partner. 
(i) No effect on liability for income tax 

of foreign partner. 
(ii) No effect on partner's estimated tax 

obligations. 
(iii) No effect on partner's obligation to 

file U.S. income tax return. 
(2) Effect on partnership. 

Remove 

l.l446-6T 

1.1 446-6T 

§1.1446-6T 

1.1446-6T 

§1.1446-6T 

§1.1446-6T 

1.1 446-6T 

§1.1446-6T 

§1.1446-6T 

§1.l446-6T 

§ 1.1446-6T 

§1.l446-6T 

§1.l446-6T 

§1.l446-6T 

(i) Reasonable reliance to relieve pan_ 
nership from addition to tax under section 
6665. 

(ii) Continuing liability for withholding 
tax under section 1461 and for applicable 
interest and penalties. 

(A) In general. 

(B) Certificate defective because of 
amount or character of deductions and 
losses. 

(3) Partnership level rules and require. 
ments. 

(i) Filing requirement. 
(ii) Reasonable cause for failure to 

timely file a valid certificate and compu
tation. 

(A) Determining reasonable cause. 
(B) Notification. 
(e) Examples. 
(f) Effective/Applicability date. 
(g) Transition rule. 

§ 1.1446-7 Effecti vel Applicability date. 

Par. 3. For each entry in the table in 
the "Section" column remove the phrase in 
the "Remove" column and add the phrase 
in the "Add" column in its place. 

Add 

l.l446-6 

l.l446-6 

§1.l446-6 

1.1446-6 

§l.l446-6 

§1.1446-6 

l.l446-6 

§l.l446-6 

§l.l446-6 

§l.l446-6 

§1.l446-6 

§ l.1446-6(c)(1)(ii) 

§ 1.1446-6(d)(3) -
§1.1446-6 



Section 

1.1446-3(e)(3)(i) (Last sentence) 

1.1446-5(f) ExampLe lei) (Ninth 
sentence) 

Par. 4. Section 1.1446-3 is amended 
by: 

I. Removing the acronym "ECTI" 
from the first sentence in paragraph (b)( 1) 
and adding the language "effectively con
nected taxable income (ECTI)" in its 
place. 

2. Revising paragraphs (b )(2)(i) and 
(b)(3)(i)(A). 

The revisions read as follows: 

§1.1446-3 Time and manner of 
calculating and paying over the 1446 tax. 

* * * * * 
(b) * * * 
(2) * * * (i) Application of the principles 

of section 6655-(A) In general. Install
ment payments of 1446 tax required dur
ing the partnership's taxable year are based 
upon partnership ECTI for the portion of 
the partnership taxable year to which the 
payments relate, and, except as set forth in 
this paragraph (b )(2) or paragraph (b )(3) of 
this section, shall be calculated using the 
principles of section 6655. The principles 
of section 6655, except as otherwise pro
vided in § 1.6655-2, are applied to annu
alize the partnership's items of effectively 
connected income, gain, loss, and deduc
tion to determine each foreign partner's al
locable share of partnership ECTI. Each 
foreign partner's allocable share of part
nership EeTI is then multiplied by the rel
evant applicable percentage for the type 
of income allocable to the foreign part
ner under paragraph (a)(2) of this section. 
The respective 1446 tax amounts are then 
added for each foreign partner to yield an 
annualized 1446 tax with respect to such 
partner. The installment of 1446 tax due 
with respect to a foreign partner equals the 
excess of the section 6655(e)(2)(B)(ii) per
centage of the annualized 1446 tax for that 
partner (or, if applicable, the adjusted sea
sonal amount) for the relevant installment 
period, over the aggregate amount of 1446 
tax installment payments previously paid 
with respect to that partner during the part
nership's taxable year. The partnership'S 
total 1446 tax installment payment equals 
the sum of the installment payments due 

Remove 

§1.1446-6T 

§1.1446-6T 

for such period on behalf of all the patt
nership's foreign pmtners. 

(B) Calculation rules when cert!ficates 
are submitted under §1.1446-6-(l) To 
the extent applicable, in computing the 
1446 tax due with respect to a foreign 
partner, a partnership may consider a cer
tificate received from such partner under 
§1.1446-6(c)(1)(i) or (ii) and the amount 
of state and local taxes permitted to be 
considered under § l.1446-6( c)(1 )(iii). 
For this purpose, a partnership shall first 
annualize the partner's allocable share of 
the partnership'S items of effectively con
nected income, gain, deduction, and loss 
before-

(i) Considering under § 1.1446-
6(c)( 1)(i) the partner's certified deductions 
and losses; 

(ii) Determining under § 1.1446-
6( c)(1 )(ii) whether the 1446 tax otherwise 
due with respect to that partner is less than 
$1,000 (determined with regard to any 
certified deductions or losses); or 

(iii) Considering under § 1.1446-6 
(c)(1)(iii) the amount of state and local 
taxes withheld and remitted on behalf of 
the partner. 

(2) The amount of the limitation pro
vided in §l.1446-6(c)(1)(i)(C) shall be 
based on the partner's allocable share of 
these annualized amounts. For any in
stallment period in which the partnership 
considers a partner's certificate, the part
nership must also consider the following 
events to the extent they occur prior to the 
due date for paying the 1446 tax for such 
installment period-

(i) The receipt of an updated certifi
cate or status update from the partner 
under §1.1446-6(c)(2)(ii)(B) certifying 
an amount of deductions or losses that is 
less than the amount reflected on the su
perseded certificate (see § 1.1446-6( e )(2) 
Example 4); 

(ii) The failure to receive an updated 
certificate or status update from the part
ner that should have been provided under 
§1.l446-6(c)(2)(ii)(B); and 

(iii) The receipt of a notification from 
the IRS under §1.1446-6(c)(3) or (c)(5) 
(see § 1.1446-6(e)(2) Example 5). 

Add 

§ 1.1446-6(d)(2)(i) 

§1.1446-6 

* * * * * 
(3) * * * (i) * * * 
(A) The average of the amount of the 

current installment and prior installments 
during the taxable year is at least 25 per
cent of the total 1446 tax (without regard 
to § 1.1446-6) for the prior taxable year; 

* * * * * * 
Par. 5. Section 1.1446-5(c)(2) is 

amended by adding two new sentences 
after the first sentence to read as follows: 

§1.1446-5 Tieredpartnership structures. 

* * * * * 
(c) * * * 
(2) * * * The lower-tier partnership re

quired to pay 1446 tax must be able to pro
vide the information necessary for the IRS 
to determine the chain of ownership, al
location of effectively connected items at 
each partnership level, as well as to the ul
timate beneficial owner of the effectively 
connected items, and whether the amount 
of 1446 tax paid was appropriate. This in
formation should permit each partnership 
in the tiered structure and the IRS to re
liably associate any effectively connected 
items allocable to such upper-tier partner
ship, as well as to the ultimate beneficial 
owner of the effectively connected items. 

* * * 

§1.1446-6T [Removed] 

Par. 6. Section 1.1446-6T is removed. 
Par. 7. Section 1.1446-6 is added to 

read as follows: 

§1.1446-6 Special rules to reduce a 
partnership's 1446 tax with respect to 
a foreign partner's allocabLe share of 
effectively connected taxable income. 

(a) In general-(l) Purpose and scope. 
This section provides rules regarding when 
a partnership required to pay withholding 
tax under section 1446 (1446 tax), or an 
installment of 1446 tax, may consider cer
tain partner-level deductions and losses in 
computing its 1446 tax obligation under 
§ 1.1446-3, or otherwise not pay a de min
imis amount of 1446 tax due with respect 
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to a nonresident alien individual partner. 

A partnership determines the applicability 

of the rules of this section on a partner
by-partner basis for each installment pe

riod and when completing its Form 8804, 

"Annual Return/or Partnership Withhold
ing Tax (Section 1446),"' and paying 1446 
tax for the partnership taxable year. Ex

cept with respect to certain state and lo
cal taxes paid by the partnership on be
half of the partner, to apply the rules of 

this section with respect to a foreign part
ner, the partnership must receive a certifi
cate from such partner for each partner
ship taxable year. Paragraph (b) of this 
section identifies the foreign partners to 
which this section applies. Paragraph (c) 
of this section identifies the deductions and 
losses that a foreign partner may certify 
to the partnership as well as the state and 
local taxes paid by the partnership on be
half of the foreign partner that can be taken 
into account without a certification, and es
tablishes an exception that permits a part
nership to not pay a de minimis amount 
of 1446 tax with respect to a nonresident 
alien partner. Paragraph (c) of this sec
tion also sets forth the requirements for a 
valid certificate. Paragraphs (a)(2) and (d) 
of this section establish when a partner
ship may rely on and consider a foreign 
partner's certificate in computing its 1446 
tax, and the effects of relying on such a 
certificate. Paragraph (d) of this section 
also describes the effects of a partnership 
relying on a certificate (including an up
dated certificate) and the reporting require
ments of a partnership with respect to a cer
tificate. Paragraph (e) of this section sets 
forth examples that illustrate the rules of 
this section. Paragraph (f) of this section 
provides the Effective/Applicability date. 
Paragraph (g) of this section provides a 
transition rule. 

(2) Reasonable reliance on a certifi
cate. Subject to § 1.1446-2 and the rules of 
this section, a partnership receiving a cer
tificate (including an updated certificate or 
status update under paragraph (c)(2)(ii)(B) 
of this section) of deductions and losses 
from a partner provided in accordance with 
the provisions of this section may reason
ably rely on such certificate (to the extent 
of the certified deductions and losses or 
other representations set forth in the cer
tificate) until such time that it has actual 
knowledge or reason to know that the cer
tificate is defective or that the time for 
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receiving an updated certificate or status 
update from the partner under paragraph 
(c)(2)(ii)(B) of this section has expired. 

For this purpose, a partnership shall be 
considered to have actual knowledge or 

reason to know that a certificate is defec
tive upon receipt of written notification 
from the IRS under paragraph (c)(3) or 
(c)(S) of this section. 

(b) Foreign partner to whom this sec
tion applies-(l) In general. Except as 
otherwise provided in paragraph (b)(3) of 
this section, a foreign partner to whom 
this section applies is a foreign partner that 

meets the requirements of this paragraph 
(b)(l). 

(i) The partner has provided valid doc
umentation to the partnership to which a 
certificate is submitted under this section 
in accordance with § 1.1446-1. 

(ii) If the partner's current taxable year 
is the first taxable year in which the part
ner submits a certificate to any partnership, 
the partner has filed (or will file) a quali
fying U.S. income tax return for each of 
its three taxable years ending before the 
end of the partnership's taxable year for 
which the partner is submitting a certifi
cate (regardless of whether it was a part
ner in that partnership during each of these 
years). A qualifying U.S. income tax re
turn for a taxable year that is prior to the 
first taxable year the partner submits a cer
tificate to any partnership is a U.S. income 
tax return filed within the time specified in 
paragraph (b )(2)(iii) of this section. 

(iii) If the current taxable year of the 
partner is not the first taxable year in which 
the partner submits a certificate to any 
partnership, the partner met the require
ments in paragraph (b)( 1 )(ii) of this section 
for the first taxable year in which it sub
mitted a certificate to any partnership and 
has filed (or will file) a qualifying U.S. in
come tax return for its first taxable year in 
which it submitted a certificate to any part
nership and each subsequent taxable year 
ending before the beginning of the current 
taxable year (regardless of whether it was 
a partner in any partnership during each of 
those years). A qualifying U.S. income tax 
return for a taxable year that is prior to the 
taxable year the partner submits a certifi
cate to any partnership is a U.S. income 
tax return filed within the time specified in 
paragraph (b)(2)(iii) of this section. 

(iv) The partner files a qualifying U.S. 
income tax return (within the meaning of 

paragraph (b )(2)(iii) of this section) for its 

taxable year in which a certificate is pro
vided to any partnership. 

(2) Definitions-(i) U.S. income tar 
return. A U.S. income tax return means 
a Form I040NR, "U.S. Nonresident Alien 
Income Tax Return," in the case of a 
nonresident alien individual and a Fonn 

1120F, "U.S. Income Tax Return of a For
eign Corporation," in the case of a foreign 
corporation. 

(ii) Timely-filed. Only for purposes of 
this section, a U.S. income tax return shall 
be considered timely-filed if the return is 
filed on or before the due date set forth in 
section 6072( c), plus any extension of time 
to file such return granted under section 
6081. 

(iii) Qualifying U.S. income tax return. 
A U.S. income tax return shall constitute 
a qualifying U.S. income tax return if 
the return reports income or gain that is 
effectively connected with a U.S. trade 
or business or deductions or losses prop
erly allocated and apportioned to such 
activities and if the return is described in 
paragraph (b )(2)(iii)(A), (B), or (C) of this 
section. A protective return described in 
§1.874-I(b)(6) or §1.882-4(a)(3)(vi) is 
not a qualifying U.S. income tax return for 
purposes of this section. 

(Al A U.S. income tax retum for apart
ner's preceding taxable year in which it did 
not submit a certificate to any partnership 
(but not including a taxable year follow
ing the first taxable year in which the part· 
ner submitted a certificate to any partner· 
ship), with a due date as set forth in sec· 
tion 6072( c), not including any extensions 
of time to file, which falls before the be
ginning of the current partnership taxable 
year for which the certificate is provided is 
described in this paragraph (b )(2)(iii)(A) if 
the return is filed and all amounts due with 
respect to such return (including interes~ 
penalties, and additions to tax, if any) are 
paid on or before the earlier of-

( 1) The date that is one year after the 
due date set forth in section 6072(c) for 
such return, not including any extensions 

of time to file; or 
(2) The date on which the certificate 

for the current partnership taxable year is 
submitted to the partnership. 

(8) A U.S. income tax return for apart
ner's preceding taxable year in which it 
did not submit a certificate to any partner
ship (but not including a taxable year fol-



lowing the first taxable year in which the 
partner submitted a certificate to any part
nership), with a due date as set forth in 
section 6072(c), not including any exten
sions of time to file, which falls within the 
current partnership taxable year for which 
the certificate is provided is described in 
this paragraph (b )(2)(iii)(B) if the return is 
timely-filed and all amounts due with re
spect to such return are timely paid. 

(e) A U.S. income tax return for a tax
able year in which the partner submits a 
certificate to any partnership and for a tax
able year following the first taxable year 
in which the partner submits a certificate 
to any partnership is described in this para
graph (b)(2)(iii)(C) if the return is timely
filed and all amounts due with such return 
are timely paid with respect to such return. 

(3) Special rules-(i) In the case of a 
partnership (upper-tier partnership) that is 
a partner in another partnership (lower-tier 
partnership )-

(A) The rules of this section may apply 
to reduce or eliminate the 1446 tax (or any 
installment of such tax) of the lower-tier 
partnership with respect to a foreign part
ner of the upper-tier partnership only to the 
extent the provisions of §1.1446-5 apply 
to look through the upper-tier partnership 
to the foreign partner of such upper-tier 
partnership and the certificate described in 
paragraph (c) of this section is provided 
by such foreign partner to the upper-tier 
partnership and, in turn, provided to the 
lower-tier partnership with other appropri
ate documentation (see § 1.1446-5(c) and 
(e»; 

(B) An upper-tier partnership that sub
mits a certificate of deductions and losses 
or a de minimis certificate to a lower-tier 
partnership may not submit that certificate 
to another lower-tier partnership; 

(e) An upper-tier partnership that relies 
on a certificate submitted to it by a foreign 
partner under this section for computing its 
1446 tax due on effectively connected tax
able income (EeTI) allocable to that part
ner (other than EeT! allocable to it from 
a lower-tier partnership) may not submit 
that certificate to any lower-tier partner
ship; and 

(D) In addition to any other information 
required by this section, a lower-tier part
nership must submit with a Form 8813, 
"Partnership Withholding Tax Payment 
Voucher (Section 1446)," and Form 8805, 
"Foreign Partner's Information Statement 

of Section 1446 Withholding Tax," for 
which it relies on a certificate from an 
upper-tier partnership to reduce the 1446 
tax due with respect to a foreign partner 
of the upper-tier partnership, sufficient 
information so that the IRS may reliably 
associate the EeTI and the certificate of 
deductions and losses with the partner in 
the upper-tier partnership submitting the 
certificate, including the name, taxpayer 
identification number (TIN) and alloca
tion of effectively connected items at each 
partnership tier, as well as to the ultimate 
upper-tier partner submitting the certifi
cate. 

(ii) This section shall not apply to a part
ner that is a foreign estate or its beneficia
ries. 

(iii) This section shall not apply to a 
partner that is a trust or to its beneficiaries, 
except to the extent that such trust is owned 
by a grantor or other person under subpart 
E of subchapter J of the Internal Revenue 
Code, the documentation requirements of 
§ 1.1446-1 have been met by the grantor 
or other owner of such trust, and the cer
tificate described in paragraph (c) of this 
section is provided by the grantor or other 
owner of such trust to the partnership. 

(iv) This section shall not apply to a 
partner in a publicly-traded partnership 
subject to §1.l446-4. 

(c) Reduction of 1446 tax with respect 
to a foreign partner-(l) General rules. 
Under paragraph (c)(l)(i) of this section a 
foreign partner to whom this section ap
plies may certify to a partnership for a part
nership taxable year that it has certain de
ductions (other than charitable deductions) 
and losses properly allocated and appor
tioned to gross income that is effectively 
connected (or treated as effectively con
nected) with the conduct of the partner's 
trade or business in the United States, and 
that the partner reasonably expects those 
deductions and losses to be available and 
claimed on the partner's U.S. income tax 
return to be filed for that taxable year. 
Under paragraph (c)(l)(ii) of this section, 
a nonresident alien individual partner to 
whom this section applies may also cer
tify to a partnership for a partnership tax
able year that its only investment or ac
tivity giving rise to effectively connected 
items for the partnership'S taxable year that 
ends with or within the partner's taxable 
year is (and will be) the partner's invest
ment in the partnership. A certificate sub-

mitted by a foreign partner to a partnership 
under this section must be in accordance 
with the form and requirements set forth in 
paragraph (c)(2)(ii) of this section. Under 
paragraph (c)(l )(iii) of this section, a part
nership may take into account certain state 
and local taxes withheld by the partnership 
on behalf of the partner. 

(i) Certified deductions and 
losses-(A) Deductions and losses from 
the partnership. Under this paragraph 
(c)(l)(i)(A), a partner may certify to 
a partnership for a partnership taxable 
year deductions (other than charitable 
deductions) and losses properly allocated 
and apportioned to gross income which 
is effectively connected (or treated as 
effectively connected) with the conduct 
of the partner's trade or business in the 
United States, that are reported on a Form 
1065 (Schedule K-l), "Partner's Share of 
Income, Deductions, Credits, etc.," issued 
(or to be issued) to the partner by the 
partnership for a prior partnership taxable 
year, that are (or will be) reported on a 
qualifying U.S. income tax return for a 
partner's taxable year that ends before 
the installment due date or the close of 
the partnership taxable year for which the 
partner is certifying such deductions and 
losses, and that the partner reasonably 
expects to be available and claimed on 
a qualifying U.S. income tax return for 
the partner's taxable year ending with or 
after the close of the partnership taxable 
year. A partner that has a loss reported on 
a Form 1065 (Schedule K-l) issued (or to 
be issued) to the partner by the partnership 
for a prior partnership taxable year, but 
that is not (and will not be) reported on 
a qualifying U.S. income tax return for a 
prior taxable year of the partner because 
the loss is suspended under section 704(d) 
may also certify such suspended loss 
to the partnership under this paragraph 
(c)(l)(i)(A). 

(B) Deductions and losses from other 
sources. Under this paragraph (c)(1 )(i)(B), 
a foreign partner may certify to a part
nership for a partnership taxable year de
ductions (other than charitable deductions) 
and losses properly allocated and appor
tioned to gross income that is effectively 
connected (or treated as effectively con
nected) with the conduct of the partner's 
trade or business in the United States and 
that are from sources other than the part
nership to whom the certificate is submit-
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ted if the deductions and losses are (or will 
be) reported on a qualifying U.S. income 
tax return of the partner for a taxable year 
that ends before the installment due date or 
the close of the partnership taxable year for 
which the partner is certifying the deduc
tions and losses and the partner reasonably 
expects the deductions and losses to be 
available and claimed on the a qualifying 
U.S. income tax return filed for its taxable 
year ending with or after the close of the 
partnership taxable year. Any deductions 
and losses certified under this paragraph 
(c)( I )(i)(B) that are allocated to the partner 
from another partnership must be reported 
on a Form 1065 (Schedule K-l) issued (or 
to be issued) to the partner by such other 
partnership. However, the partner may not 
certify any deduction or loss allocated to it 
from another partnership that is suspended 
under section 704(d). 

(C) Limit on the consideraTion of a part
ner's net operaTing loss deduction. A part
nership may not consider a net operating 
loss deduction (as determined under sec
tion 172) certified by the partner under this 
paragraph (c)( I )(i) in an amount greater 
than the percentage limitation, if any, pro
vided in section 56(a)(4) and (d) multiplied 
by the partner's allocable share of ECTI 
from the partnership reduced by all other 
certified deductions and losses whether or 
not taken into account by the partnership, 
as well as deductions considered under 
paragraph (c)(l )(iii) of this section. 

(D) Limitation on losses subject to cer· 
tain partner level limitations. Pursuant to 
paragraph (c)(2)(i) of this section, a part
ner must identify any certified losses or de
ductions that are subject to special limita
tions at the partner level (for example, sec
tions 465 and 469) and provide informa
tion to the partnership that will allow the 
partnership to take the special limitations 
into account. For example, where a partner 
certifies a loss to thc partnership that is a 
passi ve activity loss undcr section 469, the 
partner shall identify the activities the part
nership conducts that the partner cxpects 
will be passive activities. The partnership 
shall then ensure that these limitations are 
taken into account when determining the 
1446 tax due with respect to the partner. 

(E) Cerr(ficatiol1 of deductions and 
losses TO other partnerships. Deductions 
and losses certified to a pal1nership for a 
taxable year of the partnership may not be 
certified for the taxable year of another 
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partnership that begins or ends with or 
within the taxable year of the partnership 
to which the deductions and losses were 
certified. 

(F) Parmer level lise of deductions alld 

losses certified to a partnership. Any 
deductions and losses certified to a part
nership for a taxable year of the partner 
and considered by the partnership in com
puting its section 1446 tax due may not 
be considered by that partner for the same 
taxable year in computing the amount 
of its required installments under section 
6654(d) or 6655(d) on income unrelated 
to the partnership to which the partner has 
submitted the certificate. 

(ii) De minimis certificate for nonres
ident aliell individual partners~(A) In 

general. Under this paragraph (c)(l)(ii), 
a nonresident alien individual partner 
to whom this section applies and that 
satisfies the requirements of paragraph 
(c)(1 )(ii)(B) of this section may certify to 
a partnership that its only activity giving 
rise to effectively connected income, gain, 
deduction, or loss for the partnership'S 
taxable year that ends with or within the 
partner's taxable year is (and will be) the 
partner's investment in the partnership. A 
partnership that receives a certificate from 
a nonresident alien partner under this para
graph (c)(l )(ii) and that may reasonably 
rely on such certificate is not required to 
pay 1446 tax (or any installment of such 
tax) with respect to such partner ifthe part
nership estimates that the annualized (or, 
in the case of a partnership completing its 
Form 8804, the actual) 1446 tax otherwise 
due with respect to such partner is less 
than $1,000, without taking into account 
any deductions or losses certified by the 
partner to the partnership under paragraph 
(c)(l)(i) of this section or any amounts 
under paragraph (c)(1 )(iii) of this section. 

(B) Requi remellts for exception. The re
quirements of this paragraph (c)(\ )(ii)(B) 
are met if the nonresident individual alien 
partner's only activity giving rise to effec
tively connected income, gain, deduction, 
or loss for the partnership taxable year that 
ends with or within the partner's taxable 
year is (and will be) the partner's invest
ment in the partnership. For this purpose, 
if the partner has (or has reason to expect to 
have) income or gain described in section 
864(c)(6). such income or gain shall be 
considered derived from a separate invest
ment activity. A certificate submitted by 

a nonresident alien individual partner un. 
der this paragraph (c)( I )(ii) is valid even if 
such certificate does not certify deductions 
and losses to partnership under this sec. 
tion. A nonresident alien individual pan. 
ner that submits a certificate to a partner. 
ship under this paragraph (c)(l)(ii) must 
notify the partnership in writing and reo 
voke such certificate within 10 days of the 
date that the partner invests or otherwise 
engages in another activity that may give 
rise to effectively connected income, gain, 
deduction, or loss for the partner's taxable 
year. For example, while an investment in 
a U.S. real property interest (as defined in 
section 897(c)) would not give rise to an 
activity requiring a notification (unless an 
election is in effect under section 87 I (d)), 
the disposition of the U.S. real property in· 
terest would give rise to an activity requir· 
ing a notification. 

(iii) Consideration of certain currenr 
year state and local taxes. In addition to 
any deductions and losses certified by a 
foreign partner to a partnership under para· 
graph (c)(1 )(i) of this section, the part· 
nership may consider as a deduction of 
such partner 90-percent of any state and 
local income taxes withheld and remitted 
by the partnership on behalf of such part· 
ner with respect to the partner's allocable 
share of partnership ECTI. The partnership 
may consider the amount of state and local 
taxes of the foreign partner detennined un· 
der this paragraph (c)(1 )(iii) regardless of 
whether the foreign partner submits a cer· 
tificate to the partnership under paragraph 
(c)(l )(i) or (ii) of this section. 

(2) Form and time of certification-(il 
Form of certification. A partner's certi· 
fication to a partnership under paragraph 
(c)(1 )( i) or (iii) of this section shall be 
made using Form 8804-C, "Certificate 
of Partner-Level Items to Reduce Section 
1446 Withholding" in accordance with the 
instructions of the form and the rules of 
this section. 

(ii) Time for certification provided 10 

partnership~(A) First certificate submit· 
ted for a partnership's taxable year. Pro· 
vided the other requirements of this sec· 
tion are met, a partnership may only rely on 
the first certificate received from a foreign 
partner for any 1446 tax installment due or 
Form 8804 filing due (without regard to 
extensions) on or after the date on which 
the certificate is received. See § 1.1446-3 
for 1446 tax installment due dates. See 



also paragraph (e) of this section for exam
ples illustrating the rules of this paragraph 
(c)(2). 

(B) Updated certificates and status 
updates-(l) Preceding year tax returns 
not yet filed. If a foreign partner's U.S. 
income tax return for a preceding taxable 
year has not been filed as of the time the 
partner submits to the partnership its first 
certificate under this paragraph (c), the 
certificate shall specify this fact and set 
forth the filing due date for such return 
set forth in section 6072(c), plus any ex
tension of time to file such return granted 
under section 6081 and the regulations 
under section 6081. The partner shall also 
submit an updated certificate to the part
nership in accordance with this paragraph 
(c) within 10 days of the date the partner 
files its U.S. income tax return for any 
such taxable year. In addition, prior to the 
partnership's final 1446 tax installment 
due date the partner shall provide to the 
partnership, under penalties of perjury, a 
status update regarding any U.S. income 
tax return for the prior taxable year that 
has not (or will not) be filed as of the final 
installment due date. The status update 
must identify the due date, set forth in sec
tion 6072(c), plus any extension of time 
to file such return granted under section 
6081 and the regulations under section 
6081, for any un-filed return identified in 
the first certificate and state whether the 
first certificate submitted may continue 
to be considered by the partnership. If 
the partnership does not receive an up
dated certificate or a status update from 
the partner prior to the partnership's final 
installment due date, the partnership shall 
disregard the partner's certificate when 
computing the 1446 tax due with respect 
to that partner for the final installment 
period and when completing its Form 
8804 for the taxable year. In addition, 
the foreign partner shall not be permit
ted to submit an additional or substitute 
certificate for the disregarded certificate. 
See §1.1446-3(b)(2)(i) for computation 
requirements for installment payments of 
1446 tax when a partnership receives, or 
fails to receive, an updated certificate or 
status update. See also paragraph (e)(2) 
Examples 4 and 8 of this section. Notwith
standing this paragraph (c)(2)(ii)(B)(l), a 
partner that can meet the requirements of 
this section for a subsequent partnership 
taxable year may submit a certificate to 

the partnership under this section for such 
taxable year. 

(2) Other circumstances requiring an 
updated cert!ficate. If at any time during 
the partnership taxable year the partner de
termines that its most recent certificate fur
nished to the partnership for such taxable 
year is incorrect, then the partner shall sub
mit to the partnership an updated certifi
cate in accordance with thi s paragraph (c) 
within 10 days of such determination. For 
example, if the partner determines that the 
amount or character of the certified deduc
tions or losses is incorrect, the partner shall 
submit an updated certificate to the part
nership. See § 1.I446-3(b)(2)(i) for com
putation requirements for installment pay
ments of 1446 tax when a partnership re
ceives an updated certificate. 

(3) Form and content of updated certifi
cate. The updated certificate required by 
this paragraph (c)(2)(ii) must be provided 
using the form and instructions identified 
in paragraph (c)(2)(i) of this section. The 
updated certificate must indicate that it is 
an updated certificate filed in accordance 
with this paragraph (c)(2)(ii). The partner 
is not required to attach to the updated cer
tificate a copy of the certificate that is be
ing updated (superseded certificate). 

(4) Partnership consideration of an up
dated certificate. A partnership may con
sider an updated certificate, that meets the 
requirements of this paragraph (c), that is 
received prior to an installment due date 
in the same partnership taxable year for 
which the superseded certificate was pro
vided, or prior to the due date of its Form 
8804 (without regard to extensions) to be 
filed for the year the superseded certificate 
was provided. A partnership must con
sider an updated certificate that meets all 
the requirements of this paragraph (c) if it 
would increase the amount of 1446 tax the 
partnership would pay by the next install
ment due date, if any, or the due date of 
its Form 8804. An updated certificate con
sidered by the partnership under this para
graph (c)(2)(ii)(B)(4) supersedes all prior 
certificates submitted by the foreign part
ner for the same partnership taxable year, 
beginning with the installment period or 
Form 8804 filing date for which the part
nerShip considers the updated certificate. 
See paragraph (e)(2) Example 4 of this sec
tion. 

(3) Notification to partnership when a 
partner's certificate cannot be relied upon. 

If the IRS determines, in its discretion 
based on all the facts and circumstances, 
that a foreign partner's certificate is de
fective (or that it lacks information suffi
cient to make this determination after pro
viding written request for such informa
tion to the partnership), the IRS shall no
tify the partnership of such determination 
in writing. Upon receipt of such written 
notification, the partnership shall not rely 
on any certificate submitted by that foreign 
partner for the partnership taxable year to 
which the defective certificate relates (or 
any subsequent partnership taxable year), 
until the IRS provides written notification 
to the partnership revoking or modifying 
the original written notification. For pur
poses of this section, a foreign partner's 
certificate of deductions and losses shall be 
defective if-

(i) The partner is not described in para
graph (b) of this section; 

(ii) Any deductions or losses set forth in 
such certificate are not described in para
graph (c)(1 )(i) of this section; 

(iii) The timing requirements under 
paragraph (c)(2) of this section for sub
mitting an original certificate, an updated 
certificate or a status update to the part
nership are not met; 

(iv) The certificate does not include all 
of the information required by paragraph 
(c )(2)(i) of this section; 

(v) Any representation made on the cer
tificate is incorrect; 

(vi) The actual amount of deductions 
and losses available to the partner is less 
than the amount of deductions and losses 
certified to the partnership for the part
nership taxable year and considered by 
the partnership in determining its 1446 tax 
due; or 

(vii) There is a failure to comply with 
any other provision of this section. 

(4) Partner to receive copy of notice. If 
the IRS notifies a partnership under para
graph (c)(3) of this section that a certifi
cate of a foreign partner is defective, the 
IRS shall send a copy of such notice to the 
partner's address as shown on the certifi
cate. The partnership shall also promptly 
furnish a copy of the IRS notice to such 
partner. 

(5) Notification to partnership when no 
foreign partner's certificate can be relied 
upon. If the IRS determines, in its dis
cretion based on all the facts and circum
stances, that there would be a substantial 
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reduction in section 1446 tax as a result 

of the submission of one or more defec
tive certificates or that a substantial por
tion of all certificates being submitted by 
partners to the partnership and by the part
nership to the IRS are defective (or lack in
formation sufficient to make this determi
nation), then the IRS shall notify the part
nership of such determination in writing. 
Upon receipt of such written notification, 
the partnership shall not rely on any certifi
cate submitted by any partner for the part
nership taxable year to which the notice re
lates or any subsequent partnership taxable 
year, until the IRS provides written notifi
cation to the partnership revoking or mod
ifying the original notice. 

(6) Partnership notification to partner 
regarding use of deductions and losses. 
Unless §1.l446-3(d)(l)(i)(A) or (B) ap
plies (relating to waiver of notice of tax 
paid during the partnership taxable year), a 
partnership must notify each foreign part
ner of the amount of such partner's certi
fied deductions and losses and state and 
local taxes, if any, taken into account un
der this paragraph (c) in determining the 
1446 tax due with respect to such partner 
for each installment period or Form 8804 
filing date, as applicable. 

(7) Partner's certificate valid only for 
partnership taxable year for which submit
ted. A partnership that receives a certifi
cate from a partnership under this para
graph (c) shall consider such certificate 
only for the partnership taxable year for 
which the certificate is submitted, as set 
forth on the certificate. 

(d) Effect of certificate of deductions 
and losses on partners and partner
ship-( 1) Effect on partner-(i) No effect 
on liability for income tax of foreign 
partner. A foreign partner that certifies 
deductions and losses to a partnership un
der this section is not relieved of liability 
for income tax on its allocable share of 
ECTI from the partnership. Further, the 
submission of a certificate under this sec
tion does not constitute an acceptance by 
the IRS of the amount or character of the 
deductions or losses certified therein. 

(ii) No effect on partner's estimated tax 
obligations. A foreign partner that certi
fies deductions and losses to a partnership 
under this section is not relieved of any es
timated tax obligation otherwise applica
ble to such partner with respect to income 
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or gain allocated to such partner from the 
partnership. 

(iii) No effect on partner's obligation to 

file U.S. income tax return. The submis
sion of a certificate under paragraph (c) 
of this section does not relieve the foreign 
partner from its obligation to file a U.S. in
come tax return even if as a result of the 
partnership considering the certificate the 
partner would have no additional tax due 
with such return. See also § 1.1446-3(f). 

(2) Effect Oil partnership-(i) Reason
able reliance to relieve partnership from 
addition to tax under section 6655. A part
nership that has reasonably relied on a cer
tificate received from a foreign partner and 
complied with the filing requirements of 
paragraph (d)(3)(i) of this section, shall not 
be liable for any addition to tax under sec
tion 6655 (as applied through §1.l446-3) 
for any period during which the partner
ship reasonably relied on such certificate, 
even if such certificate is later determined 
to be defective or the partner submits an 
updated certificate under paragraph (c)(2) 
of this section that increases the 1446 tax 
due with respect to such partner. 

(ii) Continuing liability for withholding 
tax under section 1461 and for applica
ble interest and penalties-(A) In general. 
Except as otherwise provided in this sec
tion, a partnership that has reasonably re
lied on a certificate received from a for
eign partner and complied with the fil
ing requirements of paragraph (d)(3)(i) of 
this section, is not relieved from liabil
ity for the 1446 tax (or any installment of 
such tax) under section 1461, any addi
tions to the tax, interest or penalties. How
ever, the partnership may be relieved of 
additions to the tax or penalties in certain 
circumstances. See §§301.6651-1(c) and 
301.6724-1 of this chapter. Further, see 
§1.l446-3(e) which deems a partnership 
to have paid 1446 tax with respect to ECTI 
allocable to a partner in certain circum
stances. See also paragraph (e)(2) Exam
ple 5 of this section. 

(B) Certificate defective because of 
amount or character of deductions and 
losses. If a certificate is determined to be 
defective because the actual amount of de
ductions and losses available to the partner 
is less than the amount reflected on the cer
tificate (other than when it is determined 
that the partner certified the same deduc
tion or loss to more than one partnership), 
or because the character of the certified 

deductions and losses is erroneous, the 
partnership shall be liable for 1446 tax 
under section 1461 (or any installment of 
such tax) with respect to such partner to 
the extent the partnership considered an 
amount of certified deductions and losses 
greater than the amount actually available 
to the partner and permitted to be used 
under §§1.1446-1 through 1.1446--5 and 
this section, or to the extent that the proper 
character of the certified deductions and 
losses results in a greater amount of 1446 
tax due with respect to such partner. See 
paragraph (e)(2) Example 6 ofthis section. 

(3) Partnership level rules and require. 
ments-(i) Filing requirement. A part. 
nership that relies in whole or in part on 
a certificate received from a partner UD

der this section in computing its 1446 tax 
due with respect to such partner must still 
file Form 8813 or Form 8804 and 8805, 
whichever is applicable, for the period for 
which the certificate is considered, even if 
as a result of relying on the certificate no 
1446 tax (or an installment of such tax) 
is due with respect to such foreign part
ner. See generally §1.l446-3(d)(1). Ex
cept as otherwise provided in this para. 
graph (d)(3)(i), the partnership must at
tach a copy of the foreign partner's certifi
cate, and the computation of the 1446 tax 
due with respect to such partner, to both 
the Form 8813 and Form 8805 filed with 
the IRS for any installment period or year 
for which such certificate is considered in 
computing the partnership's 1446 tax. See 
§ 1.1446-3( d)(1 )( iii) requiring the partner
ship to furnish Form 8805 to the IRS and 
such foreign partner even if no 1446 tax 
is paid on behalf of the partner. The part
nership must include in that computation 
the amount of state and local taxes de
scribed in paragraph (c)(l)(iii) of this sec
tion taken into account in computing the 
1446 tax due with respect to that partner. 
The partnership must also attach a com
putation of the 1446 tax due with respect 
to a partner for whom only state and lo
cal taxes described in paragraph (c)(l)(iii) 
are taken into account. For an installment 
period other than the first installment pe
riod for which the partnership considers 
a foreign partner's certificate or updated 
certificate, the partnership may, instead of 
attaching any partner's certificate, attach 
to Form 8813 a list containing the name, 
TIN, the amount of certified deductions 
and losses, and the amount of state and 10-



cal taxes the partnership may consider un
der paragraph (c)(1)(iii) of this section for 
each foreign partner whose certificate was 
relied upon. For purposes of the preced
ing sentence, if the partnership is relying 
on a certificate received under paragraph 
(c)(l)(ii) of this section, instead ofprovid
ing the amounts described in the prior sen
tence, it should attach a statement to Form 
8813 which provides that, relying on that 
certificate, no 1446 tax is due with respect 
to that partner. 

(ii) Reasonable cause for failure to 
timely file a valid certificate and compu
tation. This paragraph (d)(3)(ii) provides 
the sale source of relief for a partnership 
that fails to timely file a valid certifi
cate or attach a computation of 1446 tax 
as required under paragraph (d)(3)(i) of 
this section. To permit the partnership to 
reasonably rely on such certificate, the 
partnership shall be considered to have 
satisfied the requirements of paragraph 
(d)(3)(i) of this section if the partnership 
demonstrates to the Area Director, Field 
Examination, Small Business/Self-Em
ployed or the Director, Field Operations, 
Large and Mid-Size Business (Director) 
having jurisdiction of the partnership's re
turn for the taxable year, that such failure 
was due to reasonable cause and not willful 
neglect and if once the partnership be
comes aware of the failure, the partnership 
attaches the certificate and computation, 
as well as a written statement setting forth 
the reasons for the failure to comply with 
the requirements of paragraph (d)(3 )(i) of 
this section. to an amended Form 8813 
or amended Forms 8804 and 8805 for the 
relevant period. 

(A) Determining reasonable cause. In 
determining whether the partnership has 
reasonable cause, the Director shall con
sider whether the partnership acted reason
ably and in good faith considering all the 
facts and circumstances. 

(B) Notification. If the IRS has notified, 
as provided in paragraph (c )(3) of this sec
tion, the partnership that the certificate is 
defective or that no foreign partner's cer
tificate may be relied upon, as provided in 
paragraph (c )(5) of this section, the part
nership will be deemed not to have acted 
reasonably and in good faith. Otherwise, 
the Director shall notify the partnership in 
writing within 120 days of the amended fil
ing if it is determined that the failure to 
comply was not due to reasonable cause, 

or if additional time will be needed to make 
such determination. If the Director fails to 
notify the partnership within 120 days of 
the amended filing. the partnership shall be 
considered to have demonstrated to the Di
rector that such failure was due to reason
able cause and not willful neglect. 

(e) Examples. (1) The rules of this sec
tion are illustrated by the examples in para
graph (e)(2) of this section. Except as oth
erwise provided, in each example assume: 

(i) Section 1.1446-3(b)(2)(v)(F) (relat
ing to the de minimis exception to paying 
1446 tax) does not apply; 

(ii) Paragraph (c)(l)(ii) of this section 
(relating to a nonresident alien individual 
partner whose sole investment generating 
effectively connected income or gain is the 
partnership) does not apply; 

(iii) All income and losses are ordinary; 
(iv) For purposes of applying paragraph 

(c)(l)(i)(C) of this section, the percentage 
limitation under section 56(a)(4) and Cd) is 
90 percent; 

(v) Any loss is not a passive activity loss 
within the meaning of section 469; 

(vi) The partnership uses an acceptable 
annualization method under §1.1446-3; 

(vii) NRA is a nonresident alien indi
vidual who maintains a calendar taxable 
year for U.S. tax purpose; 

(viii) Band C are U.S. individuals who 
maintain a calendar taxable year; and 

(ix) Any partnership maintains a calen
dar taxable year. 

(2) The examples are as follows: 
Example 1. Qualifying U.S. income tax return. 

(i) NRA and B fonn a partnership (PRS) in year 4 
to conduct a trade or business in the United States. 
NRA and B provide PRS appropriate documentation 
under § 1.1446-1 to establish their status for purposes 
of section 1446. NRA submits a certificate to PRS 
(using Fonn 8804-C) on March 20, year 4, to be con
sidered by PRS in determining its 1446 tax due with 
respect to NRA for the first installment period in the 
year 4. The Form 8804-C states that NRA reason
ably expects to have an effectively connected net op
erating loss of $5,000 available to offset its allocable 
share of ECTI from PRS in year 4. Prior to year 4, 
NRA had not submitted a certificate to a partnership 
under this section. NRA filed (or will file) its year I 
U.S. income tax return on March II, year 3; its year 
2 U.S. income tax return on February 12, year 4; its 
year 3 U.S. income tax return on April 13, year 4; and 
its year 4 U.S. income tax return on May 14, year 5. 
NRA paid or (will pay) all amounts due with respect 
to the returns (including interest, penalties, and addi
tions to tax, if any) by the date they are filed. NRA's 
years I though 3 U.S. income tax returns report in
come or gain effectively connected with a U.S. trade 
or business or deductions or losses properly allocated 
and apportioned to such activities. 

(ii) To be eligible to submit a certificate of de
ductions and losses to PRS under this section, NRA 
must satisfy the requirements of paragraph (b)( I) of 
this section. In accordance with § 1.1446-1, NRA 
provided valid documentation to PRS to establish 
its status for purposes of section 1446. NRA's year 
I U.S. income tax return is a qualifying U.S. in
come tax return because it reported income or gain 
effectively connected with a U.S. trade or business 
or deductions or losses properly allocated and ap
portioned to such activities and is described under 
paragraph (b)(2)(iii)(A) of this section. Although 
NRA filed its year I return after the due date of the 
return (detennined under section 6072(c) without 
regard to any extension of time to file) the return was 
filed on March II, year 3, which was on or before 
the earlier of June 15, year 3, the date one year after 
its section 6072(c) due date without regard to any 
extension of time to file, and March 20, year 4, the 
date on which NRA submitted the certificate to PRS. 
NRA's year 2 U.S. income tax return is a qualifying 
U.S. income tax return because it reported income 
or gain effectively connected with a U.S. trade or 
business or deductions or losses properly allocated 
and apportioned to such activities and is described 
under paragraph (b )(2)(iii)(A) of this section. Al
though NRA filed its year 2 return after the due 
date of the return (detennined under section 6072(c) 
without regard to any extension of time to file) the 
return was filed on February 12, year 4, which was 
on or before the earlier of June 15, year 4, the date 
one year after its section 6072(c) due date without 
regard to any extension of time to file, and March 
20, year 4, the date on which NRA submitted the 
certificate to PRS. NRA's year 3 U.S. income tax 
return is a qualifying U,S. income tax return because 
it reported income or gain effectively connected 
with a U.S. trade or business or deductions or losses 
properly allocated and apportioned to such activities 
and is described under paragraph (b)(2)(iii)(B) afthis 
section. Because NRA filed its year 3 U.S. income 
tax return on April 13, year 4. the return will be 
considered timely-filed under paragraph (b)(2)(ii) of 
this section. as the due date under section 6072(c) 
was June 15, year 4. NRA's year 4 U.S. income tax 
return is a qualifying U.S. income tax return because 
it reported income or gain effectively connected 
with a U.S. trade or business or deductions or losses 
properly allocated and apportioned to such activities 
and is described under paragraph (b )(2)(iii)(C) of this 
section. Because NRA filed its year 4 U.S. income 
tax return on May 14, year 5, the return will be 
considered timely-filed under paragraph (b)(2)(ii) of 
this section. Accordingly, NRA meets the conditions 
of paragraph (b)(l) of this section and is eligible to 
provide a certificate of deductions and losses to PRS 
for year 4. 

Example 2. Subsequent year qualifying U.S. in
come tax return. (i) Assume the same facts as in Ex
ample 1. Further, NRA and C fonn a second partner
ship (XYZ) in year 7 to conduct a trade or business in 
the United States. NRA and C provide XYZ appro
priate documentation under §1.l446-1 to establish 
their status for purposes of section 1446. NRA did 
not submit a certificate under this section to any part
nership for years 5 and 6. NRA submits a certificate 
to XYZ (using Form 8804-C) on April 10, year 7, to 
be considered by XYZ in detennining its 1446 tax due 
with respect to NRA for its first installment period in 
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year 7. The certificate states that t-;RA reasonably c\
peets to have an effectively connected net operating 
loss of $8,000 available to offset its allocable share 

of ECTI from XYZ in year 7. Further, the certificate 
contains all of the necessary representations reqUIred 
under this section. NRA will file its US income tax 

return for year 5 on March 25. year 7, (after its sec
tion 60n(c) due date and any extension of lime to tile 
that could have been granted under section 60811. its 
U.S. income tax return for )car 6 on April 26, year 
7; and its U.S. income tax return tor year 7 on May 
27, year R. NRA will pay all amounts due with the 
returns (including interest. penalties. and additions to 
tax, if any) by the dates they are tiled. NRA's years 5. 

6, and 7 U.S. income tax returns will report income 
or gain that is effectively connected with a U.S. trade 
or business or deductions or Im,es properly allocated 
and apportIoned to such actl\ities. 

(ii) To be eligible to submit a certificate of de
ductions and losses to XYZ under this section. NRA 
must satisfy the requirements of paragraph (b)( I) of 
this section. NRA provided valid documentatIon to 
X YZ in accordance with * 1.1446-1. As described in 
Example I. NRA's year 4 U.S. income tax return is a 
qualifying U.S. income tax return because it will re
port Income or gain effectively connected with a U.S. 
trade or business and is described under paragraph 
(h)(2)(iii)(C) of this section. Although NRA's year 5 
U.S. income tax return reports income or gain effec
tively connected with a U.S. trade or business or de
ductions or losses properly allocated and apportioned 
to such activities it is not a qualifying U.S. income tax 
return under paragraph (b)(2)(iii) of this section. Be
l:Juse NRA submitted a certificate to PRS in year4, to 
constitute a qualifying U.S. income tax return the year 
5 U.S. income tax return must be timely-filed and all 
amounts due with such return must be timely paid. 
See paragraph (h)(2)(iii)(C) of this section. However. 
NRA will not file its U.S. income tax return for year 5 
until March 25, year 7. (after its section 6072(c) due 
date and any extension of time to file that could have 
been granted under section 6081). Because the year 
5 tax return is not a qualifying U.S. income tax return 
under paragraph (b)(2)(iii) of this section, NRA does 
not satisfy the requirements of paragraph (b)( I )(ii) of 
this section and, therefore, may not submit a certitl
cate of deductions and losses to XYZ under this sec
tion in year 7. 

Example 3. Geneml application of the rules of 

this section. NRA and B form a partnership (PRS) to 
conduct a trade or business in the United States. NRA 
and B are equal partners under the partnership agree
ment. NRA and B provide PRS appropriate docu
mentation under * 1.1446-1 to establish their status 
for purposes of section 1446. Prior to the formation of 
PRS, NRA had not invested in or engaged in the con
duct of a U S. trade or business. PRS incurs a $1.500 
effectively connected net operating loss in years I and 
2. The loss incurred in each is allocated equally be
tween NRA and B. NRA has filed a qualifying U.S. 
income tax relurn (within the meaning of paragraph 
(D)(2l\ui) of this section) for years I and 2 that report 
its allocable share of effective connected net operat
ing loss allocated tLl it fwm PRS, as reported on the 
Form 1065 (Schedule K-I) issued to NRA for each 
year. 

(i) In year J, NRA may not submit a certificate to 
PRS under paragraph IC) because it will not have filed 
qualifying U.S. income tax returns for the preceding 
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three years. In year 3, PRS has ECn of $1.000 that is 
allocated equally between NRA and B. PRS satisfies 

its 14 .. 6 tax obligation with respect to NRA for year 

3. 
(ii) In year.t, PRS estimates that it will have ECT[ 

of $4,000. which will be allocated equally between 
NRA and B. On or before April 15

th 
of year 4 (the 

fiN Installmenl due date), NRA submits a certificate 

to PRS under this section (using Form 8804-C) certi
fying that it reasonably expects to have an effectively 

connected net operating loss of $1,000 ($750 loss in 
both years I and 2. less $500 of income in year 3) 

available to offset its allocahle share of ECn from 
PRS in year 4. As of the date the certificate is sub
mitted. NRA has receIved the Form 1065 (Schedule 
K-I) from PRS for year 3 but has not yet filed its U.S. 
income tax return for year 3. 

(iii) With respect to year 4. and based upon para
graph (b)( I) of this section, NRA can include year 3 
(NRA's preceding taxable year) as one of the preced
ing three years that it has filed or will file qualifying 
U.S. income tax returns (within the meaning of para
graph (b)(2)(iii) of this section). Therefore, provided 
PRS has, in accordance with paragraph (a)(2) of this 
section, no actual knowledge or reason to know the 
certificate is defective. PRS may reasonably rely on 
NRA's certificate. Accordingly, PRS may consider 
NRA's certificate to reduce the 1446 [ax that would 
otherwise be required to be paid on NRA's behalf. 
Specifically, subject to paragraph (e)( l)(i)(C) of this 
section, the $1.000 of net losses that have been re
ported on Forms 1065 (Schedule K-I) issued to NRA 
that are available to reduce NRA's U.S. income tax 
on NRA's allocable share of effectively connected in
come or gain allocable from PRS may be used to re
duce the 52.000 of ECTI estimated to be allocable to 
NRA. As a result, PRS must pay 1446 tax on only 
$1,100 of NRA's allocable share of partnership ECTI 
for the first installment period in year 5 ($2,000 -
($1.000 x 90»). PRS must pay 1446 tax of$96.25 for 
its first installment period with respect to the ECTI 
allocable to NRA ($1,100 (net ECn after consider
ing certified losses) x .35 (withholding tax rate) x 
.25 (section 6655(e)(2)(B) percentage for the first in
stallment period»). See § I. I 446-3(b)(2). Pursuant 
to paragraph (d)(3) of this section, PRS must attach 
NRA's certificate and PRS's computation of its 1446 
tax obligatIOn with respect to NRA to its Form 8813, 
.. Partnership Withholding Tax Payment Vouche r (Sec

tion 1446)," filed for the first installment period. Un
der paragraph (c)(2)(ii)(B) of this section, NRA is re
quired to provide an updated certificate on or before 
the loth day after NRA files its U.S. income tax re
turn for year 3, even if the updated certificate results 
in no change to the amount of deductions and losses 
reported on the superseded certificate. 

(iv) The results are the same if NRA had not yet 
received a Form 1065 (Schedule K-I) from PRS for 
year 3. See paragraph (c)(1 j(i)(A) of this section. 

Example 4. Updated certificaTe submiTTed for 

losses. On January I. year 8, NRA and B form a part
nership (PRS) to conduct a trade or business in the 
United States. NRA and B are equal partners in PRS. 
NRA and B provide PRS appropriate documentation 
under § 1.1446-1 to establish their status for purposes 
of st>ction 1446. During years I through 7 NRA 
held an interest in another partnership (XYZ) that 
conducted a trade or business in the United States. 
NRA timely-filed (within the meaning of paragraph 

(b)(2) of this section) U.S. income tax returns for 
years I through (, reporting its allocable yearofECn 
(or loss) from XYZ (and timely paid all tax shown 
on such relurns) NRA files its U.S. income Il.I 

return for year 7 on June 9. year 8 (and timely pays 
all tax due with such return). Therefore. NRA ha! 
filed qualifying U.S. income laX returns (within the 
meaning of paragraph (b)(2)(iil) of this scctionlfor 
years I through 7. During years I through 7, NM's 
only investment generating effectively connected 
items was its interest in XYZ. The XYZ partnership 
liquidated and ceased doing business on December 
31. year 7. 

(i) On or before April 15, year 8, PRS reeeivfS 
from NRA a valid certificate under this sec lion usin~ 
Fornl 8804-C in which NRA certifies that it reason. 
ably expects to have available effectively connected 
net operating losses in the amount of $5.000. Among 
other statements made in accordance with paragraph 
(c) of this section, NRA represents that It has not 

yet filed its year 7 U.S. income tax return, but will 
timely file such return (and timely pay a\l tax duc willi 
such return) For its first installment period in )eat 
8, PRS estimates that it will earn taxable income of 
$10,000 for the year which will be allocated equally 
to NRA and B (NRA's allocable share of PRS's ECTI 
is $5,000). 

(ii) Provided PRS has, in accordance with Pill1l
graph (a)(2) of this section, no actual knowledge or 
reason to know the certificate is defective. PRS may 
reasonably rely on NRA's certificate when comput
ing its 1446 tax obligation for the first installmenl 
period. PRS is limited under paragraph (c)(I)(i)(C) 
of this section and PRS may only consider $4,500 
($5,000 x .90) of the certified net operating loss. 
After consideration of the certified loss, PRS owes 
1446 tax in the amount of $43.75 for the first in
stallment period ($5,000 estimated allocable ECfI 
less $4,500 (certified loss as limited under paragraph 
(c)(I)(i)(C» x .35 (1446 tax applicable percentage) 
x .25 (section 6655(e)(2)(B) percentage for the first 
installment period)). See § I. I 446-3(b)(2). Pursuant 
to paragraph (d)(3) of this section, PRS must attach 
a copy of NRA's certificate and the computation of 
1446 tax due with respect to NRA to the Form 8813 
filed with respect to NRA. 

(iii) PRS's estimate of ECTI allocable to NRA 
for the second installment period remains unchanged 
from the first installment period. On June 10, year 8, 
NRA provides PRS an updated certificate reporting 
that NRA now reasonably expects to have an effec
tively connected net operating loss of $4,()()(} avail
able to offset its allocable share of EeTl from PRS in 
year 4. NRA provided the updated certificate within 
10 days offiling its U.S. income taxretum fortheyeat 
7 taxable year, as required by paragraph (c)(2)(iij(B) 
of this section. Provided the updated certificate i, 
otherwise valid, PRS may rely on the updated certifi· 
cate for the second installment period (due dateJune 
15, year 8). Even if the updated certificate were not 
valid, PRS could no longer rely on the original cer

tificate. 
(iv) Under paragraph (d) of this section, PRS i, 

not relieved from liability for the 1446 tax due WIth 
respect to NRA under section 1461 ifit relies on a Cl!r· 

tificate determined to be defecti ve, or if it receives an 
updated certificate reporting an amount of deductions 
and losses less than the amount reported on the su
perseded certificate. Under the principles of section 



6655 (as applied through § 1.1446--3), PRS is required 
to have paid 50-percent of the annualized 1446 tax 
due with respect to NRA on or before the due date of 
the second installment period (section 6655(e)(2)(B) 
percentage for the second installment period). Under 
paragraph (c )(2)( ii )(B) of this section, because NRA' s 
updated certificate is valid for the second installment 
period, if PRS considers a certificate for that period 
it must consider the updated certificate. Under para
graph (c)( l)(i)(C) of this section, PRS can only con
sider $3,600 ($4,000 x .90) of NRA's updated effec
tively connected net operating loss. Assuming PRS 
considers NRA's updated certificate for the second in
stallment period, PRS must have paid a total of $245 
of 1446 tax with respect to the ECTI estimated to be 
allocable to NRA as of the second installment due 
date ($1,400 ($5,000 ECTI less $3,600 net operat
ing loss deduction) x .35 (withholding tax rate) x .50 
(section 6655(e)(2)(B) percentage for the second in
stallment period)). After considering PRS's payment 
of 1446 tax for the first installment period, PRS is 
required to pay $201.25 for the second installment 
period ($245 less previous payment of $43.75). See 
§1.l446--3(b)(2). Further, if PRS considers NRA's 
updated certificate for the second installment period, 
when PRS files Form 8813 it must attach the updated 
certificate along with PRS's computation of 1446 tax 
due with respect to NRA. 

(v) Under paragraph (d) of this section, PRS is not 
liable for the addition to the tax under section 6655 (as 
applied through § 1.1446-3) for the first installment 
period because PRS reasonably relied on NRA's cer
tificate of losses for that period. 

(vi) Assume that PRS's estimate of its ECTI al
locable to NRA for the trurd and fourth installment 
periods is the same as for the first and second install
ment periods. Assume PRS may reasonably rely on 
NRA's updated certificate in calculating its payment 
of 1446 tax for the third and fourth installment pe
riods. The third installment of 1446 tax would be 
$122.50 «$5,000 - $3,600) x .35 x .75 '" $367.50 
- $245 (total previous payments)). The fourth in
stallment of 1446 tax would be $122.50 «$5,000-
$3,600) x .35 x 1.00", $490 - $367.50 (total previ
ous payments)). See § 1.1446-3(b)(2). PRS must at
tach to each Form 8813 a computation of the 1446 tax 
due with respect to NRA that takes into account the 
amount of effectively connected net operating loss re
ported on NRA's updated certificate. 

(vii) Because NRA's certified net operating loss 
has not changed for the third and fourth installments, 
in lieu of attaching NRA's certificate, PRS may at
tach a statement containing NRA's name, TIN, and 
the certified net operating loss amount. However, 
PRS must attach NRA's certificate and a computation 
of the 1446 tax due with respect to NRA that takes 
into account NRA's certified net operating loss to the 
Form 8805 filed with respect to NRA. See paragraph 
(d)(3) of this section. 

Example 5. IRS determines in subsequent tax
able year that partner's certificate is defective be
cause partner failed to timely file a U.S. income tax 
return. NRA and B form a partnership (PRS) in year 
1 to conduct a trade or business in the United States. 
NRA and B provide PRS appropriate documentation 
under § 1.1446-1 to establish their status for purposes 
of section 1446. In year 4, NRA timely submits a 
certificate under this section (using Form 8804-C) 
to be considered by PRS for its first installment pe-

riod. The certificate reports that NRA reasonably ex
pects to have an effectively connected nel operating 
loss of $5,000 available to offset its allocable share 
of ECTI from PRS in year 4. Further. the certificate 
contains all of the necessary representations required 
under this section. PRS estimates for each installment 
period that NRA's allocable share of ECTI will be 
$5,000 for the taxable year. PRS's actual operating 
results for the year result in $5.000 of ECTI allocable 
toNRA. 

(i) PRS reasonably relies on (within the mean
ing of paragraph (a)(2) of this section) NRA's certifi
cate when computing each installment payment dur
ing year 4 and the 1446 tax due on Form 8804 and 
appropriately considers the limitation in paragraph 
(c)(l )(i)(C) of this section. As a result, PRS paid 
$175 of 1446 tax on behalf of NRA for the taxable 
year ($5,000 of ECTI less $4,500 net operating loss 
deduction x .35 applicable percentage). As required 
under paragraph (d) of this section, PRS attached the 
certificate to the Form 8813 for the first installment 
period and the Forn) 8805 fur year 4. Because NRA 
did not submit an updated certificate to PRS in year 4, 
PRS attached to the Forms 8813 for the second, third 
and fourth installment periods a statement containing 
NRA's name, TIN, and the certified net operating loss 
as well as the computation of 1446 tax due with re
spect to NRA reflecting the amount of net operating 
loss considered. 

(ii) In year 5, NRA timely submits to PRS a 
certificate under this section to be considered for the 
first installment period. The certificate represents 
that NRA reasonably expects to have an effectively 
connected net operating loss of $5,000 available to 
offset its allocable share of ECTI from PRS in year 
5. For the first installment period, PRS estimates that 
NRA's allocable share of partnership ECTI is $5,000. 
PRS reasonably relies on the certificate for the first 
installment period and determines that it is required 
to make a 1446 tax installment payment of $43.75 
($5,000 allocable ECTI less $4,500 (certified net 
operating loss as limited under paragraph (c)(1)(i)(C) 
of this section) x .35 (1446 tax applicable percent
age) x .25 (section 6655(e)(2)(B) percentage for the 
first installment period)). See §1.l446--3(b)(2). PRS 
makes the installment payment with the Form 8813 
filed for the first installment period, and complies 
with paragraph (d)(3) of this section by attaching 
NRA's certificate and the computation of 1446 tax 
due with respect to NRA to the Form 8813. 

(iii) The IRS provides written notification to PRS 
on June 1, year 5, (pursuant to paragraph (c)(3) of 
this section) that the certificate received from NRA 
in year 4 is defective because NRA failed to file a 
qualifying U.S. income tax return (within the mean
ing of paragraph (b)(2)(iii) of this section) for one of 
the preceding taxable years as required under para
graph (b)( I) of this section. The notice further states 
that PRS is not to rely on any certificate received from 
NRA in year 5. 

(iv) Under paragraph (d)(2)(ii) of this section, be
cause the certificate submitted by NRA in year was 
determined to be defective for a reason other than the 
amount or character of the certified deductions and 
losses, under section 1461 PRS is fully liable for the 
1446 tax due with respect to NRA's allocable share 
of ECTI year 4 without regard to the certificate. The 
total 1446 tax due for year 4 without regard to the cer
tificate is $1,750 ($5,000 ECTI x .35) and PRS paid 

$175 of 1446 tax in year 4. Therefore, PRS owes 
$1,575 of 1446 tax. However, PRS may be deemed to 
have paid the outstanding 1446 tax due if NRA paid 
all of its U.S tax due in year 4. See §1.I446-3(e). 

(v) However, because PRS did not have actual 
knowledge or reason to know that the certificate NRA 
submitted in year4 was defective, PRS reasonably re
lied on the certi ficate for purposes of paragraph (d )(2) 
of this section. Therefore, PRS is not liable for an ad
dition to the tax with respect to its underpayment of 
1446 tax under the principles of section 6655 (as ap
plied through §1.I446-3) for any installment period 
in year 4. 

(vi) However, PRS is generally liable for interest 
under section 660 I and for the failure to pay addition 
to tax under section 6651 (a)(2) on the $1,575 of 1446 
tax due for year 4 for the period from April 15, year 5 
(last date prescribed for payment of 1446 tax) to the 
date PRS pays the 1446 tax or is deemed to have paid 
the 1446 tax under §1.l446-3(e). 

(vii) With respect to the year 5, PRS reasonably 
relied on NRA's certificate when computing its first 
installment payment (due on April 15, year 5). There
fore, in accordance with paragraph (d)(2)(i) of this 
section, PRS wiiJ not be liable for an addition to the 
tax under the principles of section 6655 (as applied 
through §1.l446-3) for the first installment period. 
However, because the IRS provided written notifica
tion to PRS on June 1, year 5, to disregard any certifi
cate received from NRA for year S, PRS may not rely 
on any certificate received from NRA certificate (or 
any new certificate provided by NRA) when it com
putes its second installment payment in year 5. PRS 
is not permitted to consider any certificate submit
ted by NRA until the IRS provides written notifica
tion to PRS revoking or modifying the original notice. 
PRS's second installment payment in year 5 must in
clude the additional amount of 1446 lax it would have 
paid for the first installment period without regard to 
the certificate received from NRA. 

Example 6. IRS determines in subsequent /QJC

able year that partner's certificate is defective be
cause partner's actual losses are less than amount 
certified and considered by the partnership. Assume 
the same facts as in Example 5, except that the IRS 
determines that NRA's certificate submitted in year 4 
is defective because the actual effectively connected 
net operating loss available to NRA for year 4 was 
$1,000 rather than the $5,000 certified. 

(i) Under paragraph (d)(2)(ii) of this section, 
PRS is not relieved from its liability for 1446 tax 
under section 1461 when it relies on a certificate of 
losses from a foreign partner that is later determined 
to be defective. However, when the IRS determines 
that a partner's certificate is defective because of the 
amount of the certified deductions and losses, the 
partnership is liable for the 1446 tax, interest, addi
tions to tax, and penalties to the extent the amount 
of certified deductions and losses taken into account 
when computing 1446 tax (or, unless there was rea
sonable reliance on the certificate, any installment of 
such tax) is greater than the actual amount of avail
able deductions and losses. Here, PRS considered 
the certified deductions and losses in the amount 
of $4,500. The IRS subsequently determined that 
NRA only had $1,000 of actual losses, only $900 
of which were permitted to be considered under 
paragrap~ (c)(1 )(i)(C) of this section. Accordingly, 
PRS IS liable for the 1446 tax due with respect to 
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the portion of the overstated losses that it considered 
when computing its 1446 tax. The remaining 1446 

tax due for year 4 is $1.260 ($3,600 ($4.500 less 
$900) of excess losses considered x .35). However. 

PRS may be deemed to have paid the $1.260 of 1446 
tax under § I. I 446-3(e) if NRA has paid all of NRA's 
U.S. income tax. 

(ii) If PRS had considered only $900 (or a lesser 

amount) of NRA's certified net operating loss when 
computing and paying its 1446 tax during year 4 then. 
under paragraph (d)(2)(iii) of this section. PRS would 

not be liable for 1446 tax because it did not consider 
a net operating loss greater than the amount actually 
available to NRA. 

Example 7. Parflla wirh differenr raxable year 

rfran parlllership. PRS partnership has two equal 
partners, FC, a foreign corporation, and DC. a domes
tic corporation. PRS conducts a trade or business in 
the United States and generates effectively connected 
income. FC maintains a June 30 fiscal taxable year 
end, while DC and PRS maintain a calendar taxable 
year end. FC and DC provide a valid Form W-8BEN 
and Form W-9, respectively. to PRS. FC and DC are 
the only persons that have ever been partners in PRS. 
For its year I through year 3 taxable years, PRS is
sued Forms 1065 (Schedule K-I) reporting in the ag
gregate $100 of net loss to each partner. For its year 4 
taxable year, PRS issued Forms 1065 (Schedule K-I) 
to its partners reporting $150 of loss to each partner. 
All of the losses repol1ed on the Forms 1065 (Sched
ule K-l) are effectively connected to PRS's and FC's 
trade or business in the United States. 

(il Assume that FC submits a valid cel1ificate un
der this section certifying losses to the partnership 
for the partnership's year 5 taxable year. Further, as
sume that FC's only source of effectively connected 
income, gain, deduction, or loss is the activity ofPRS. 

(ii) For PRS's first installment period in year 5, 
FC may only certify deductions and losses under this 
section in the amount of $100 (the losses as reported 
on the Forms 1065 (Schedule K-l) issued for PRS's 
year I through 3 taxable years). Under section 700, 
the taxable income of a partner shall include the in
come, gain, loss, deduction, or credit of the partner
ship for the partnership taxable year ending within 
or with the taxable year of the partner. PRS's year 
4 calendar taxable year ends during FC's fiscal tax
able year ending June 30, year 5. Therefore, under 
paragraph (c)(l) of this section, as of April 15, year 
5 (the last date FC may submit its first certificate un
der paragraph (c) of this section to have it considered 
for PRS's first installment due date of April 15, year 
.'i). Fe's allocahle share of the PRS losses for years 
I through 3 are the only losses that FC can represent 
have been or will be reported on an FC U.S. income 
tax return filed for a taxable year ending prior to such 
installment due date. 

(iii) The result in paragraph (ii) of this Example 7 

is the same for the year 5 second installment period, 
the due date of which is June 15, year 5. 

(iv) FC may submit an updated certificate under 
this section after June 30, year 5, which includes the 
$150 loss for year 4. PRS may consider such an up
dated certificate for it> third installment period (due 
date September 15, year 5), provided the updated cer
tificate is received by (he due dale for such install
ment in accordance with paragraph (e) of this section. 

Example 8. Failure ro prOl'ide storus updore with 

respecr ro prior vear unfiled rerum.f. FC, a foreign 
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corporation. and DC. a domestic corporation. form a 

partnership (PRS) to conduct a trade or business in 
the United States. FC and DC provide PRS appropri

ate documentation under * I. 1446-1 to establish their 
status for purposes of section 1446. FC and DC are 
equal partners in PRS, and all partnership items are 

allocated equally between FC and DC. 
(i) In the current taxable year FC submits a certifi

cate under this section using Form 8804-C prior to 
PRS's first installment due date. FC represents that 
it has filed or will file a qualifying U.S. income tax 
return (within the meaning of paragraph (b)(2)(iii) of 
this section) in each of the preceding three taxable 
years. FC specifies that it has not tiled its U.S. in
come tax return for the immediately preceding tax
able year. FC also represents that it will timely file 
its U.S. income tax return for the partnership taxable 
year during which the certificate is considered (and 
will timely pay all tax due with such rcturn). Assume 
all other requirements under paragraph (c) of this sec
tion are met for Fe's certificate to be valid. 

(ii) Provided that PRS does not possess actual 
knowledge or reason to know that Fe's certificate is 
defective under paragraph (a)(2) of this section. PRS 
may reasonably rely on Fe's certificate for its first, 
second, and third installment payments. 

(iii) If FC does not submit to PRS either an up
dated certificate or a status update as required by 
paragraph (c)(2)(ii)(B)(l) of this section by Decem
ber 15th (PRS's final installment due date). PRS must 
disregard Fe's certificate when computing its fourth 
installment payment of 1446 tax and when complet
ing its Form 8804 for the taxable year. PRS's pay
ment of 1446 tax for its fourth installment period must 
include the additional amount of 1446 tax it would 
have paid in the first, second and third installment pe
riods had it not considered Fe's cel1ificate. Further. 
even if the status update is provided by December 
15th

, PRS may only rely on the certificate if the status 
update does not contradict the original certificate and 
such update indicates that the immediately preceding 
year's return will be timely filed. Finally. even if the 
status update is provided by December 15th

• FC must 
also submit an updated cel1ificate to the partnership in 
accordance with paragraph (c) of this section within 
10 days of the date FC timely files its U.S. income tax 
return for the preceding taxable year. 

Example 9. Partnership consideration of certified 

deducriolls and losses or de minimis certificate. For 
purposes of this example assume paragraph (c)(l )(ii) 
of this section may apply. On January I, year 4, NRA 
and B form a partnership (PRS) to conduct a trade 
or business in the United State,. NRA and Bare 
equal partners in PRS and all partnership items are 
shared equally. NRA and B provide PRS appropri
ate documentation under § 1.1446-1 to establish their 
status for purposes of section 1446. During years 
I through 3. NRA's only activity generating effec
tively connected items was an interest in partnership 
XYZ. XYZ allocated NRA a loss for all three years. 
NRA tiled qualifying U.S. income tax returns (within 
the meaning of paragraph (b)(2)(iii) of this section) 
reporting its allocable share of losses from XYZ in 
years I through 3. The XYZ partnership dissolved 
on December 31, year 3. 

(i) In year 4, NRA's only activity giving rise to ef
fectively connected income, gain, deduction, or loss 
is its interest in PRS. NRA submits to PRS a valid cer
tificate (using Form 8804-C) certifying under para-

graph (cl( I Hi) its etTectively connected netoJlel'ltm, 

losses from years I through 3 and under(c)(I)(ij)of 
this section that its only activity giving rise toetffl:
tively connected income. gain. deduction, or loss fao 
the PRS taxable year that ends with or within irs IU
able year is (and will be) its investment in PRS. 

(ii) During year 4, PRS allocates ECTI to NRA.lf 
the 1446 tax otherwise due on the annualized amount 
allocated to NRA is less than $1,000, determined 

without regard to any deductions and losses certified 
by NRA under paragraph (c)(1 )(i) of this section 
PRS may consider the cel1ificate received from NRA 
under paragraph (c)( I )(ii) of this section and not 

pay 1446 tax (or any installment of such laJi;) with 
respect to NRA. Alternatively, PRS may consider 
the deductions and losses certified by NRA under 
paragraph (c)(l )(i) of this section. 

(iii) Regardless of whether PRS considers NRA's 
certification under paragraph (cH I Hi) or (c)(1 )(ii) of 
this section in computing its 1446 tax due with reo 
spect to NRA, PRS must file Form 8813 for all install. 
ment periods as well as a Form 8805 for NRA with 
its Form 8804. If PRS considers NRA's certification 
under paragraph (c)(I)O) or (c)(I )(ii) of this section, 
PRS must attach to each Form 8813. as well as to lite 
Form 8805, a computation of the 1446 lax willt reo 
spect to NRA that takes into account itS consideration 
of NRA's certificate. In addition. PRS must attach 
NRA's certificate to the Form 8813 for the first m· 
stallment period it considers the certificate, as well as 
to the Form 8805. For all subsequent installment pe. 
riods, PRS may attach a statement containing NRA's 
name, and TIN. If PRS is relying on NRA's certified 
losses under paragraph (c)(I )(i) of this section. the 
statement must indicate the amount of losses and de· 
ductions NRA certified. If PRS is relying on NRA's 
certification under paragraph (c)(ii) of this section, 
the statement must indicate that it is relying on NRA 
meeting the requirements under paragraph (c)(I)(ii) 
of this section and thc 1446 tax on the annualized 
amount allocated to NRA is less than $1,000. See 
paragraph (d)(3)(i) of this section. 

Example 10. Application of transition rule. NRA 
and B form a partnership (PRS) on January J, 2004, to 
conduct a trade or business in the United States. NRA 
and B are equal partners in PRS and all partnership 
items arc shared equally. NRA and B provide PRS 
appropriate documentation under § 1.1446--1 toestaD
lish their status for purposes of section 1446. For its 
2004 through 2007 tax years. PRS issued Foons 1065 
(Schedule K -I ) to NRA and B reporting a $1,000 net 
loss from its U.S. trade or business to each partnerfor 
each year (for an aggregate loss of $4,000 per pan· 
ner). During the 2004 through 2007 tax years, NRA's 
only activity generating effectively connected items 
was its investment in PRS. 

(i) On February 10, 2008, NRA submitted a cet· 

tificate to PRS, reporting its aggregate $4,000 effec· 
tively connected loss to PRS, that met the require· 
ments of § I. I 446-6T(c) (See 26 CFR Part I, revised 
as of April I, 2007), as in effect before January I, 
2008. The certi fi cate stated that NRA had timely 
filed its U.S. income tax returns for the 2004, 2005 
and 2006 tax years, and that it would timely file a 
U.S. income tax retum for its 2007 tax year. For the 
first and second installments period in 2008, PRS t$. 

timates that it will eam ECn of $10,000. 
(ii) Because the cel1ificate submitted by NRA to 

PRS on February 10, 2008. met the requirements of 



§ 1.1446-6T (See 26 CFR Part I, revised as of April I, 
2007), as in effect before January I, 2008, PRS may 
consider such certificate when computing its 1446 tax 
due for the first and second installment period even if 
the certificate does not meet all the requirements of 
paragraph (cl of this section. 

(iii) NRA timely files its U.S. income tax return 
for the 2007 tax year on July 24, 2008. In accor
dance with paragraph (c)(2)(ii)(B)(l) ofthis section, 
within 10 days of filing such return NRA prepares 
an updated certificate to be submitted to PRS certify
ing that it reasonably expects to have only $3,500 of 
losses available to reduce its allocable share of ECTI 
from PRS. Because the updated certificate will be 
submitted after July 28, 2008, to be valid the updated 
certificate must meet the requirements of paragraph 
(c) this section. 

(f) Effective/Applicability date. Except 
as otherwise provided in this paragraph (f), 
the rules of this section are applicable for 
partnership taxable years beginning after 
December 31, 2007. The rules of para
graphs (b)(3)(i)(B) through (D) shall apply 
to partnership taxable years beginning af
ter July 28, 2008. 

(g) Transition rule, A certificate that 
met the requirements of § 1.1446-6T( c) 
(See 26 CFR Part I, revised as of April 
1, 2007), as in effect before January 1, 

2008, submitted on or before July 28, 2008 
by a partner that met the requirements 
of §1.1446-6T(b) (See 26 CFR Part 1, 
revised as of April 1, 2007), as in effect 
before January 1, 2008, shall not be con
sidered defective because it does not meet 
the requirements of this section. However, 
any certificate (including any updated cer
tificates and status updates) submitted, or 
required to be submitted, under paragraph 
(c) of this section after July 28, 2008, must 
meet the requirements of this section. See 
paragraph (e)(2) Example 10 of this sec
tion. 

Par. 8. In § 1.1446-7, the section head
ing is revised and two new sentences are 
added at the end of the paragraph to read 
as follows: 

§ 1.1446-7 Effective/Applicability date. 

* * * The revisions to 
§§ 1.1446-3(b)(2), 1.1446-3(b)(3)(i)(A) 
and 1.1446-5(c)(2) contained in the final 
regulations published in 2008 apply to 
partnership taxable years beginning after 
December 31, 2007. See § 1.1 446-6( f) 
and (g) for the Effective/Applicability 
date and Transition rule for § 1.1446-6. 

Par. 9. In §1.1464-1, paragraph (a) is 
!mended by adding one sentence at the end 

of the paragraph and new paragraph (c) is 
added to read as follows: 

§1.1464-1 Refunds or credits. 

(a) * * * With respect to section 1446, 
this section shall only apply to a publicly 
traded partnership described in § 1.1446-4. 

* * * * * 
(c) Effective/Applicability date. The 

last two sentences in paragraph (a) of this 
section shall apply to partnership taxable 
years beginning after April 29, 2008. 

Par. 10. In § 1. 6071-1, paragraph 
(c)(15) is revised and paragraph (d) is 
added to read as follows: 

§1.6071-1 Time for filing returns and 
other documents. 

* * * * * 
(c) * * * 
(15) For prOVIsIons relating to the 

time for filing an annual information re
turn on Form 1042-S, "Foreign Person's 
U.S. Source Income Subject to Withhold
ing," or Form 8805, "Foreign Partner's 
Information Statement of Section 1446 
Withholding Tax," for any tax withheld 
under chapter 3 of the Internal Revenue 
Code (relating to withholding of tax on 
nonresident aliens and foreign corpora
tions and tax-free covenant bonds), see 
§1.1461-1(c) and §1.1446-3(d). 

* * * * * 
(d) Effective/Applicability date. The 

references to Form 8805 and § 1.1446-3(d) 
in paragraph (c )(15) of this section shall 
apply to partnership taxable years begin
ning after April 29, 2008. 

Par. 11. In § 1.6091-1, paragraph 
(b )(17) and paragraph (c) are added to read 
as follows: 

§1.6091-1 Place for filing returns or 
other documents. 

* * * * * 
(b) * * * 
(17) For the place for filing information 

returns on Form 8805, "Foreign Partner's 
Information Statement of Section 1446 
Withholding Tax," with respect to certain 
amounts paid on behalf of foreign part
ners' see the instructions to the form. 

(c) Effective/Applicability date. Para
graph (b)( 17) of this section shall apply to 

partnership taxable years beginning after 
April 29, 2008. 

Par. 12. In §1.6151-1, paragraph (d)(2) 
is amended by adding one sentence at the 
end of the paragraph and paragraph ( e) is 
added to read as follows: 

§1.6151-1 Time and place for paying tax 
shown on returns. 

* * * * * 
(d) * * * 
(2) * * * With respect to section 1446, 

the previous sentence shall apply only to 
a publicly traded partnership described in 
§1.l446-4. 

(e) EffectiVe/Applicability date. Para
graph (d)(2) of this section shall apply to 
publicly traded partnerships described in 
§ 1.1446-4 for partnership taxable years 
beginning after April 29, 2008. 

Par. 13. In § 1.6302-2, paragraphs 
(a)(1 )(i), (a)(2) and (g) are revised to read 
as follows: 

§1.6302-2 Use of Government 
depositaries for payment of tax 
withheld on nonresident aliens and 
foreign corporations. 

(a) * * * (1) * * * 
(i) Monthly deposits. Except as pro

vided in paragraphs (a)(l)(ii) and (iv) 
of this section, every withholding agent 
who, pursuant to chapter 3 of the Internal 
Revenue Code, has accumulated at the 
close of any calendar month beginning 
on or after January 1, 1973, an aggregate 
amount of undeposited taxes of $200 or 
more shall deposit such aggregate amount 
with an authorized financial institution 
(see paragraph (b)(1)(ii) of this section) 
within 15 days after the close of such 
calendar month. However, the preceding 
sentence shall not apply if the withholding 
agent has made a deposit of taxes pur
suant to paragraph (a)( 1 )(ii) of this section 
with respect to a quarter monthly period 
which occurred during such month, With 
respect to section 1446, this section shall 
only apply to a publicly traded partnership 
described in § 1.1446-4. 

* * * * * 
(2) Cross reference. For rules relat

ing to the adjustment of deposits, see 
§§1.1461-2(b) and 1.6414-1. For rules 
requiring payment of any undeposited tax, 
see § 1.1461-1. 

2008-1 C.B. 1005 



* * * * * 
(g) Ejfectil'elApplicahiliry date. Except 

as otherwise provided, this section shall 
apply to tax required to be withheld under 
chapter 3 of the Internal Revenue Code at
ter 1966. The last sentence of paragraph 
(aJ( 1)( i) of this section shall apply to part
nership taxable years beginning after April 
29,2008. 

Par. I·t Section 1.641-+-1 is amended 
by: 

I. Adding twu sentences at the end of 
paragraph (a)(2). 

2. Revising the third sentence of para
graph (b). 

3. Adding paragraph (d). 
The additions and revision read as fol

lows: 

§1.6414-1 Credit or refund of tax 
withheld on nonresident aliens and 
foreign corporations. 

(a) * * * 
(2) * * * With respect to the payment 

of withholding tax under section 1446, 
this section shall only apply to a publicly 
traded partnership described in ~ 1.1446-4. 
See §1.1446-3(d)(2)(iv) for rules regard
ing refunds to a withholding agent under 
section 1446. 

(b) * * * The amount claimed as a credit 
may be applied, to the extent it has not 
been applied under § 1.1461-2(b), by the 
withholding agent to reduce the amount of 
a payment or deposit of tax required by 
~1.1461-1 or §1.6302-2(a) for any pay
ment period occurring in the calendar year 
following the calendar year of overwith
holding. * * * 

* * * * * 
(d) EjJectil'elApplicabiliry date. The 

last two sentences of paragraph (a) of this 
section shall apply to partnership taxable 
years beginning after April 29, 2008. 

CFR part or section where 
identified and described 

* * * * * 
1.l-+-+6-1 
1.1-+-+6-3 
1.1-+46-4 
1.14-+6-5 
1.1-+46-6 

* * * * * 
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PART 301-PROCEDURE AND 
ADMINISTRATION 

Par. IS. The authority for 26 CFR part 
30 I continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 16. In §301.6402-3, the second 

and third sentences of paragraph (e) are 
revised and paragraph (f) is added to read 
as follows: 

§30 1.6402-3 Specialm/es applicable to 
income tax. 

* * * * * 
(e) * * * Also, if the overpayment of 

tax resulted from the withholding of tax at 
source under chapter 3 of the Internal Rev
enue Code, a copy of the Form 1042-S, 
"Foreign Person's U.S. Source Income 
Subject to Withholding," Form 8805, "For
eign Partner's Information Statement of 
Section 1446 Withholding Tax," or other 
statement (see § 1.1 446-3(d)(2) of this 
chapter) required to be provided to the 
beneficial owner or partner pursuant to 
§ 1.1461-1 (c)(1 )(i) or § 1.1 446-3(d) of this 
chapter must be attached to the return. For 
purposes of claiming a refund, the Form 
1042-S, Form 8805, or other statement 
must include the taxpayer identification 
number of the beneficial owner or partner 
even if not otherwise required. * * * 

(f) EjJective/Applicability date. Refer
ences in paragraph (e) of this section to 
Form 8805 or other statements required 
under § 1.1446-3(d)(2) shall apply to part
nership taxable years beginning after April 
29,2008. 

Par. 17. In §301.6722-1, paragraph 
(d)(3) is revised and paragraph (e) is added 
to read as follows: 

§301.6722-1 Failure to furnish correct 
pa.-vee statements. 

* * * * * 

(d) * * * 
(3) Other items. The term payee state. 

ment also includes any form. statement. 
or schedule required to be furnished to 
the recipient of any amount from which 
tax is required to be deducted and with. 
held under chapter 3 of the Internal ReI". 
enue Code (or from which tax would be 
required to be so deducted and withheld 
but for an exemption under the Internal 
Revenue Code or any treaty obligation of 
the United States) (generally the recipienl 
copy of Form 1042-S, "Foreign Persnrr'.\ 
U.S. Source Income Subject to Withhold. 
ing," or Form 8805, "Foreign Partller's frl' 
formation Statement of Section 1446 Witll· 
holding Tax.") 

(e) EjJective/Applicabili'" dare. The 
reference in paragraph (d)(3) of this se,· 
tion to Form 8805 shall apply to partner· 
ship taxable years beginning after April 29, 
2008. 

PART 602-0MB CONTROL 
NUMBERS UNDER THE PAPERWORK 
REDUCTION ACT 

Par. 18. The authority citation for part 
602 continues to read as follows: 

Authority: 26 U .S.c. 7805 * * * 
Par. 19. In §602.101, paragraph (b) 

is amended by removing the entry for 
§ I. I 446-6T from the table, adding an en
try for § 1.1446-6, and revising the entries 
to the table to read as follows: 

§602.J01 OMB Contralnumbers. 

* * * * * 
(b) * * * 

Current OMB 
control No. 

1545-1934 
1545-1934 
1545-1934 
1545-1934 
1545-1934 



Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved April 23, 2008. 

Eric Solomon, 
Assistant Secretary 

of the Treasury. 

(Filed by the Office of the Federal Register on April 28.2008. 
8:45 a.m .. and published in the Issue of the Federal Register 
for April 29. 20()X. n FR. 23069) 
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Part III. Administrative, Procedural, and Miscellaneous 
Credit for Renewable 
Electricity Production, 
Refined Coal Production, 
and Indian Coal Production, 
and Publication of Inflation 
Adjustment Factors and 
Reference Prices for Calendar 
Year 2008 

Notice 2008-48 

This notice publishes the int1ation ad
justment factors and reference prices for 
calendar year 2008 for the renewable elec
tricity production creuit, the refined coal 
production credit, and the Indian coal pro
duction credit under § 45 of the Internal 
Revenue Code. The 2008 int1ation adjust
ment factors and reference prices are used 
in determining the availability of the cred
its. The 2008 inflation adjustment factors 
and reference prices apply to calendar year 
2008 sales of kilowatt-hours of electricity 
produced in the United States or a pos
session thereof from qualified energy re
sources and to calendar year 2008 sales of 
refined coal and Indian coal produced in 
the United States or a possession thereof. 

BACKGROUND 

Section 45(a) provides that the renew
able electricity production credit for any 
tax year is an amount equal to the prod
uct of 1.5 cents multiplied by the kilowatt 
hours of specified electricity produced by 
the taxpayer and sold to an unrelated per
son during the tax year. This electricity 
must be produced from qualified energy 
resources and at a qualified facility during 
the 10-year period beginning on the date 
the facility was originally placed in ser
vIce. 

Section 45( b)( 1) provides that the 
amount of the credit determined under 
§ 45(a) is reduced by an amount which 
bears the same ratio to the amount of the 
credit as (A) the amount by which the 
reference price for the calendar year in 
which the sale occurs exceeds 8 cents, 
bears to (8) 3 cents. Under § 45(b)(2), 
the 1.5 cent amount in § 45(a), the 8 cent 
amount ill * 45(b)( n. the $4.375 amount in 
~ 45(e)(R)(Al. and in § 45(e)(8)(8)(i) the 
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reference price of fuel used as feedstock 

(within the meaning of § 45(c)(7)(A)) in 

2002 are each adjusted by multiplying the 

amount by the inflation adjustment factor 

for the calendar year in which the sale 

occurs. If any amount as increased under 

the preceding sentence is not a multiple 

of 0.1 cent, the amount is rounded to the 

nearest multiple of 0.1 cent. 
Section 45( c)(I ) defines qualified 

energy resources as wind, closed-loop 
biomass, open-loop biomass, geother

mal energy, solar energy, small irrigation 
power, municipal solid waste, and quali

fied hydropower production. 
Section 4S(d)(1) defines a qualified fa

cility using wind to produce electricity as 
any facility owned by the taxpayer that is 
originally placed in service after Decem
ber 31, 1993, and before January 1. 2009. 
See § 45(e)(7) for rules relating to the in
applicability of the credit to electricity sold 
to utilities under certain contracts. 

Section 45(d)(2)(A) defines a qualified 

facility using closed-loop biomass to pro
duce electricity as any facility (i) owned 
by the taxpayer that is originally placed in 
service after December 31, 1992, and be
fore January 1. 2009, or (ii) owned by the 
taxpayer which before January I, 2009, is 
originally placed in service and modified 
to use closed-loop biomass to co-fire with 
coal, with other biomass, or with both, 
but only if the modification is approved 
under the Biomass Power for Rural De
velopment Programs or is part of a pilot 
project of the Commodity Credit Corpora
tion as described in 65 Fed. Reg. 63052. 
Section 45(d)(2)(B) provides that in the 
case of a qualified facility described in 
§ 45(d)(2)(A)(ii), (i) the I O-year period re
ferred to in § 45(a) is treated as begin
ning no earlier than the date of enactment 
of § 45(d)(2)(B)(i); (ii) the amount of the 
credit determined under § 4S(a) with re
spect to the facility is an amount equal 
to the amount determined without regard 
to § 4S(d)(2)(B)(ii) mUltiplied by the ratio 
of the thermal content of the closed-loop 
biomass used in the facility to the thermal 
content of all fuels used in the facility; and 
(iii) if the owner of the facility is not the 
producer of the electricity, the person eli
gible for the credit allowable under § 45(a) 
is the lessee or the operator of the facility. 

Section 4S(d)(3)(A) defines a qualified 

facility using open-loop biomass to pro

duce electricity as any facility owned by 
the taxpayer which (i) in the case of a facil

ity using agricultural livestock waste nutri. 

ents, (1) is originally placed in service after 
the date of enactment of § 45(d)(3)(A)(i)(1) 

and before January I, 2009, and (II) the 
nameplate capacity rating of which is not 
less than 150 kilowatts; and (ii) in the case 
of any other facility, is originally placed in 

service before January I, 2009. In the case 
of any facility described in § 4S(d)(3)(A), 

if the owner of the facility is not the pro
ducer of the electricity, § 45(d)(3)(B) pro

vides that the person eligible for the credit 
allowable under § 45(a) is the lessee or the 
operator of the facility. 

Section 45(d)(4) defines a qualified fa
cility using geothermal or solar energy to 
produce electricity as any facility owned 
by the taxpayer which is originally placed 
in service after the date of enactment of 
§ 45(d)(4) and beforeJanuary 1, 2009(1an· 
uary I, 2006, in the case of a facility us· 
ing solar energy). A qualified facility us· 
ing geothermal or solar energy does not in· 
c1ude any property described in § 48(a)(3) 
the basis of which is taken into account by 
the taxpayer for purposes of determining 
the energy credit under § 48. 

Section 45(d)(5) defines a qualified 
facility using small irrigation power to 
produce electricity as any facility owned 
by the taxpayer which is originally placed 
in service after the date of enactment of 
§ 45(d)(S) and before January 1,2009. 

Section 4S(d)(6) defines a qualified fa
cility using gas derived from the biodegra
dation of municipal solid waste to produce 
electricity as any facility owned by the tax
payer which is originally placed in service 
after the date of enactment of § 45(d)(6) 

and before January 1,2009. 
Section 45(d)(7) defines a qualified fa

cility that bums municipal solid waste to 
produce electricity as any facility owned 
by the taxpayer which is originally placed 
in service after the date of enactment of 
§ 4S(d)(7) and before January 1,2009. A 
qualified facility burning municipal solid 
waste includes a new unit placed in service 
in connection with a facility placed in ser
vice on or before the date of enactment of 
§ 4S(d)(7), but only to the extent of the in-



creased amount of electricity produced at 
the facility by reason of such new unit. 

Section 45(d)(8) provides in the case 
of a facility that produces refined coal, 
the term "refined coal production facility" 
means a facility which is placed in service 
after the date of enactment of § 45(d)(8) 
and before January 1, 2009. 

Section 45(d)(9) defines a qualified 
facility producing qualified hydroelec
tric production described in § 45(c)(8) as 
(A) any facility producing incremental 
hydropower production, but only to the 
extent of its incremental hydropower pro
duction attributable to efficiency improve
ments or additions to capacity described 
in § 45(c)(8)(B) placed in service after the 
date of enactment of § 4S(d)(9) and before 
January 1,2009, and (B) any other facility 
placed in service after the date of enact
ment of § 45(d)(9) and before January 1, 
2009. Section 45(d)(9)(C) provides that in 
the case of a qualified facility described in 
§ 45(d)(9)(A), the lO-year period referred 
to in § 45(a) is treated as beginning on 
the date the efficiency improvements or 
additions to capacity are placed in service. 

Section 45(d)(10) provides in the case 
of a facility that produces Indian coal, 
the term "Indian coal production facility" 
means a facility which is placed in service 
before January 1,2009. 

Section 45(e)(8)(A) provides that the 
refined coal production credit is an amount 
equal to $4.375 per ton of qualified re
fined coal (i) produced by the taxpayer 
at a refined coal production facility dur
ing the 10-year period beginning on the 
date the facility was originally placed in 
service, and (ii) sold by the taxpayer (I) 

to an unrelated person and (II) during the 
IO-year period and the tax year. Section 
4S(e)(8)(B) provides that the amount of 
credit determined under § 4S(e)(8)(A) is 
reduced by an amount which bears the 
same ratio to the amount of the increase 
as (i) the amount by which the reference 
price of fuel used as feedstock (within the 
meaning of § 45(c)(7)(A» for the calendar 
year in which the sale occurs exceeds an 
amount equal to 1.7 multiplied by the ref
erence price for such fuel in 2002, bears to 
:ii) $8.7S. 

Section 4S(e)(10)(A) provides in the 
case of a producer of Indian coal, the credit 
determined under section 45 for any tax
able year shall be increased by an amount 

equal to the applicable dollar amount per 
ton of Indian coal (i) produced by the tax
payer at an Indian coal production facility 
during the 7-year period beginning on Jan
uary 1, 2006, and (ii) sold by the taxpayer 
(I) to an unrelated person, and (II) during 
such 7-year period and such taxable year. 

Section 45(e)(l0)(B)(i) defines "ap
plicable dollar amount" for any taxable 
year as (I) $1.50 in the case of calendar 
years 2006 through 2009, and (II) $2.00 in 
the case of calendar years beginning after 
2009. 

Section 45(e)(2)(A) requires the Secre
tary to determine and publish in the Fed
eral Register each calendar year the infla
tion adjustment factor and the reference 
price for the calendar year. The inflation 
adjustment factors and the reference prices 
for the 2008 calendar year were published 
in the Federal Register on April 30, 2008 
(73 Fed. Reg. 23525). 

Section 45(e)(2)(B) defines the infla
tion adjustment factor for a calendar year 
as the fraction the numerator of which is 
the GDP implicit price deflator for the pre
ceding calendar year and the denominator 
of which is the GDP implicit price defla
tor for the calendar year 1992. The term 
"GDP implicit price deflator" means the 
most recent revision of the implicit price 
deflator for the gross domestic product as 
computed and published by the Depart
ment of Commerce before March 15 of the 
calendar year. 

Section 45(e)(2)(C) provides that the 
reference price is the Secretary's determi
nation of the annual average contract price 
per kilowatt hour of electricity generated 
from the same qualified energy resource 
and sold in the previous year in the United 
States. Only contracts entered into af
ter December 31, 1989, are taken into ac
count. 

Under § 45(e)(8)(C), the determination 
of the reference price for fuel used as feed
stock within the meaning of § 45(c)(7)(Al 
is made according to rules similar to the 
rules under § 4S(e)(2)(C). 

Under section 45(e)(1O)(B)(ii), in the 
case of any calendar year after 2006, 
each of the dollar amounts under section 
45(e)(l0)(B)(i) shall be equal to the prod
uct of such dollar amount and the inflation 
adjustment factor determined under sec
tion 45( e )(2)(B) for the calendar year, 

except that section 45(e)(2)(B) shall be 
applied by substituting 200S for 1992. 

INFLATION ADJUSTMENT FACTORS 
AND REFERENCE PRICES 

The inflation adjustment factor for 
calendar year 2008 for qualified energy 
resources and refined coal is 1.3854. The 
inflation adjustment factor for Indian coal 
is 1.0591. The reference price for calendar 
year 2008 for facilities producing elec
tricity from wind (based upon information 
provided by the Department of Energy) 
is 3.60 cents per kilowatt hour. The ref
erence prices for fuel used as feedstock 
within the meaning of § 4S(c)(7)(A), re
lating to refined coal production (based 
upon information provided by the Depart
ment of Energy) are $31.90 per ton for 
calendar year 2002 and $45.56 per ton for 
calendar year 2008. The reference prices 
for facilities producing electricity from 
closed-loop biomass, open-loop biomass, 
geothermal energy, solar energy, small ir
rigation power, municipal solid waste, and 
qualified hydropower production have not 
been determined for calendar year 2008. 
The IRS is exploring methods of deter
mining those reference prices for calendar 
year 2009. 

PHASE-OUT CALCULATION 

Because the 2008 reference price for 
electricity produced from wind does not 
exceed 8 cents multiplied by the infla
tion adjustment factor, the phaseout of 
the credit provided in § 45(b)( 1) does 
not apply to such electricity sold during 
calendar year 2008. Because the 2008 ref
erence price of fuel used as feedstock for 
refined coal does not exceed the $31.90 
reference price of such fuel in 2002 mul
tiplied by the inflation adjustment factor 
and 1.7, the phaseout of credit provided 
in § 45(e)(8)(B) does not apply to re
fined coal sold during calendar year 2008. 
Further, for electricity produced from 
closed-loop biomass, open-loop biomass, 
geothermal energy, solar energy, small 
irrigation power, municipal solid waste, 
and qualified hydropower production, the 
phaseout of credit provided in § 45(b)(1) 
does not apply to such electricity sold dur
ing calendar year 2008. 
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CREDIT AMOUNT BY QUALIFIED 

ENERGY RESOURCE AND FACILITY, 
REFINED COAL, AND INDIAN COAL 

As required by § 45(b )(2), the \.5 cent 
amount in § 45(a)( I), the 8 cent amount 
in § 45(b)(I), and the $4.375 amount in 
§ 45(e)(8)(A) are each adjusted by mul

tiplying such amount by the inflation 
adjustment factor for the calendar year 
in which the sale occurs. If any amount 
as increased under the preceding sen
tence is not a multiple of 0.1 cent, such 
amount is rounded to the nearest multi
ple of 0.1 cent. In the case of electricity 
produced in open-loop biomass facilities, 
small irrigation power facilities, landfill 
gas facilities, trash combustion facili
ties, and qualified hydropower facilities, 
§ 45(b)(4)(A) requires the amount in ef
fect under § 45(a)( I) (before rounding 
to the nearest 0.1 l:ent) to be reduced by 
one-half. Under the calculation required 
by § 45(b)(2), the credit for renewable 
electricity production for calendar year 
2008 under § 45(a) is 2.1 cents per kilowatt 
hour on the sale of electricity produced 
from the qualified energy resources of 
wind, closed-loop biomass, geothermal 
energy, and solar energy, and 1.0 cent per 
kilowatt hour on the sale of electricity 
produced in open-loop biomass facilities, 
small irrigation power facilities, landfill 
gas facilities, trash combustion facilities, 
and qualified hydropower facilities. Under 
the calculation required by § 45(b)(2), the 
credit for refined coal production for cal
endar year 2008 under section 45(e)(8)(A) 
is $6.061 per ton on the sale of qualified 
refined coal. The credit for Indian coal 
production for calendar year 2008 under 

For Plan Years 
Beginning in 

MOllth Year 

May 2008 

YIELD CURVE AND SEGMENT 
RATES 

Generally for plan years beginning 
after 2007 (except for delayed effective 
dales for certain plans under sections 104, 
105. and 106 of PPA), § ·+30 of the Code 
specifies the minimum funding require-
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§ 45(e)(lO)(B) is $1.589 per ton on the 

sale of Indian coal. 

DRAFTING AND CONTACT 

INFORMATION 

The principal author of this notice is 
Philip Tiegerman of the Office of Asso
ciate Chief Counsel (Passthroughs and 

Special Industries). For further infor
mation regarding this notice, contact 
Mr. Tiegerman at (202) 622-3110 (not a 

toll-free call). 

Update for Weighted Average 
Interest Rates, Yield Curves, 
and Segment Rates 

Notice 2008-50 

This notice provides guidance as to the 
corporate bond weighted average interest 
rate and the permissible range of interest 
rates specified under § 412(b)(5)(B)(ii)(II) 
of the Internal Revenue Code as in ef
fect for plan years beginning before 2008. 
It also provides guidance on the corpo
rate bond monthly yield curve (and the 
corresponding spot segment rates), the 
24-month average segment rates, and 
the funding transitional segment rates 
under § 430(h)(2). In addition, this no
tice provides guidance as to the interest 
rate on 30-year Treasury securities un
der § 417(e)(3)(A)(ii)(II) as in effect for 
plan years beginning before 2008, the 
30-year Treasury weighted average rate 
under § 431(c)(6)(E)(ii)(I), and the min
imum present value segment rates under 
§ 417(e)(3)(D) as in effect for plan years 
beginning after 2007. 

Corporate 
Bond Weighted 

Average 

6.00 

ments that apply to single employer plans 
pursuant to § 412. Section 430(h)(2) spec
ifies the interest rates that must be used 
to determine a plan's target normal cost 
and funding target. Under this provision, 
present value is generally determined us
ing three 24-month average interest rates 
("segment rates"), each of which applies 

CORPORATE BOND WEIGHTED 
AVERAGE INTEREST RATE 

Sections 412(b )(5 )(B)(ii) and 

412(1)(7)(C)(i), as amended by the Pen. 
sion Funding Equity Act of 2004 and by 
the Pension Protection Act of 2006 (PPA), 
provide that the interest rates used to cal. 
culate current liability and to determine 
the required contribution under § 412(\) 
for plan years beginning in 2004 through 
2007 must be within a permissible range 
based on the weighted average of the rates 
of interest on amounts invested conser. 
vatively in long term investment grade 
corporate bonds during the 4-year period 
ending on the last day before the beginning 
of the plan year. 

Notice 2004-34, 2004-1 C.B. 848, pro· 
vides guidelines for determining the cor· 
porate bond weighted average interest rate 
and the resulting permissible range of in· 
terest rates used to calculate current liabil· 
ity. That notice establishes that the corpo
rate bond weighted average is based on the 
monthly composite corporate bond rate de
rived from designated corporate bond in· 
dices. The methodology for detennining 
the monthly composite corporate bond rate 
as set forth in Notice 2004-34 continues to 
apply in determining that rate. See Notice 
2006-75, 2006-2 c.s. 366. 

The composite corporate bond rate for 
April 2008 is 6.45 percent. Pursuant to No· 
tice 2004-34, the Service has determined 
this rate as the average of the monthly 
yields for the included corporate bond in· 
dices for that month. 

The following corporate bond weighted 
average interest rate was determined for 
plan years beginning in the month shown 

below. 

Permissible Range 

90% to 100% 

5.40 6.00 

to cash flows during specified periods. 
However, an election may be made under 
§ 430(h)(2)(D)(ii) to use the monthly yield 
curve in place of the segment rates. For 
plan years beginning in 2008 and 2009, a 
transitional rule under § 430(h)(2)(G) pro
vides that the segment rates are blended 
with the corporate bond weighted average 



as specified above. An election may be 
made under § 430(h)(2)(G)(iv) to use the 
segment rates without applying the transi
tional rule. 

Notice 2007-81, 2007--44 LR.B. 899, 
provides guidelines for determining the 
monthly corporate bond yield curve, the 

First 
Segment 

5.16 

The transitional segment rates under 
§ 430(h)(2)(G) applicable for May 2008, 

For Plan Years 
Beginning in 

2008 

30-YEAR TREASURY SECURITIES 
INTEREST RATES 

Section 417(e)(3)(A)(ii)(Il) (prior to 
amendment by PPA) defines the appli
cable interest rate, which must be used 
for purposes of determining the minimum 
present value of a participant's benefit 
under § 417(e)(l) and (2), as the annual 
rate of interest on 30-year Treasury se
curities for the month before the date 
of distribution or such other time as the 
Secretary may by regulations prescribe. 
Section 1.417(e)-I(d)(3) of the Income 
Tax Regulations provides that the applica
ble interest rate for a month is the annual 

For Plan Years 
Beginning in 

Month Year 

May 2008 

MINIMUM PRESENT VALUE 
SEGMENT RATES 

Generally for plan years beginning af
ter December 31, 2007, the applicable in
terest rates under § 417(e)(3)(D) are seg
ment rlllf''' ('omnntf'ci without reQard to a 

24-month average corporate bond segment 
rates, and the funding transitional segment 
rates used to compute the target normal 
cost and the funding target. Pursuant to 
Notice 2007-81, the monthly corporate 
bond yield curve derived from April 2008 
data is in Table I at the end of this notice. 

Second 
Segment 

6.00 

taking into account the corporate bond 
weighted average of 6.00 stated above, are 
as follows: 

First 
Segment 

5.72 

Second 
Segment 

6.00 

rate of interest on 30-year Treasury secu
rities as specified by the Commissioner 
for that month in revenue rulings, notices 
or other guidance published in the Internal 
Revenue Bulletin. 

The rate of interest on 30-year Treasury 
securities for April 2008 is 4.44 percent. 
The Service has determined this rate as the 
monthly average of the daily determina
tion of yield on the 30-year Treasury bond 
maturing in February 2038. 

Generally for plan years beginning after 
2007, § 431 specifies the minimum fund
ing requirements that apply to multi em
player plans pursuant to § 412. Section 
431(c)(6)(B) specifies a minimum amount 

30-Year 
Treasury 
Weighted 
Average 

4.76 

24-month average. For plan years begin
ning in 2008 through 20 II, the applica
ble interest rate is the monthly spot seg
ment rate blended with the applicable rate 
under § 417(e)(3)(A)(ii)(II) as in effect 
for plan years beginning in 2007. No
tice 2007-81 orovides Quidelines for de-

The spot first, second, and third segment 
rates for the month of April 2008 are. 
respectively, 4.60, 6.28, and 6.96. The 
three 24-month average corporate bond 
segment rates applicable for May 2008 
under the election of § 430(h)(2)(G)(iv) 
are as follows: 

Third 
Segment 

6.53 

Third 
Segment 

6.18 

for the full-funding limitation described in 
§ 431 (c)(6 )(A), based on the plan's current 
liability. Section 431 (c)(6)(E)(ii)(I) pro
vides that the interest rate used to calculate 
current liability for this purpose must be 
no more than 5 percent above and no more 
than 10 percent below the weighted aver
age of the rates of interest on 30-year Trea
sury securities during the four-year period 
ending on the last day before the beginning 
of the plan year. Notice 88-73, 1988-2 
C.B. 383, provides guidelines for deter
mining the weighted average interest rate. 
The following rates were determined for 
plan years beginning in the month shown 
below. 

Permissible Range 

90% to 105% 

4.29 5.00 

termining the minimum present value seg
ment rates. Pursuant to that notice, the 
minimum present value transitional seg
ment rates determined for April 2008, tak
ing into account the April 2008 30-year 
Treasury rate of 4.44 stated above, are as 
follows: 
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For Plan Years 
Beginning in 

2008 

First 
Segment 

4.47 

Second 
Segment 

4.81 

DRAFTING INFORMATION Tax Exempt and Government Entities Di-
vision. Mr. Montanaro may be e-mailed at 

The principal author of this notice is RetirementPlanQuestions@irs.gov. 
Tony Montanaro of the Employee Plans, 
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Third 
Segment 

4.94 

-

-



Table I 

Monthly Yield Curve for April 2008 

Maturity Yield Maturity Yield Maturity Yield Maturity Yield Maturity Yield 

0.5 3.42 20.5 6.76 40.5 6.98 60.5 7.06 80.5 7./0 

1.0 3.84 21.0 6.77 41.0 6.99 61.0 7.06 81.0 7.10 

1.5 4.20 21.5 6.78 41.5 6.99 61.5 7.07 81.5 7.11 

2.0 4.49 22.0 6.79 42.0 6.99 62.0 7.07 82.0 7.11 

2.5 4.71 22.5 6.80 42.5 7.00 62.5 7.07 82.5 7.11 

3.0 4.86 23.0 6.81 43.0 7.00 63.0 7.07 83.0 7.11 

3.5 4.97 23.5 6.81 43.5 7.00 63.5 7.07 83.5 7.11 

4.0 5.07 24.0 6.82 44.0 7.00 64.0 7.07 84.0 7.11 

4.5 5.17 24.5 6.83 44.5 7.01 64.5 7.07 84.5 7.11 

5.0 5.26 25.0 6.84 45.0 7.01 65.0 7.07 85.0 7.l1 

5.5 5.35 25.5 6.84 45.5 7.01 65.5 7.08 85.5 7.11 

6.0 5.44 26.0 6.85 46.0 7.01 66.0 7.08 86.0 7.11 

6.5 5.53 26.5 6.86 46.5 7.01 66.5 7.08 86.5 7.11 

7.0 5.63 27.0 6.86 47.0 7.02 67.0 7.08 87.0 7.11 

7.5 5.72 27.5 6.87 47.5 7.02 67.5 7.08 87.5 7.11 

8.0 5.81 28.0 6.88 48.0 7.02 68.0 7.08 88.0 7.11 

8.5 5.89 28.5 6.88 48.5 7.02 68.5 7.08 88.5 7.11 

9.0 5.97 29.0 6.89 49.0 7.03 69.0 7.08 89.0 7.12 

9.5 6.05 29.5 6.89 49.5 7.03 69.5 7.08 89.5 7.12 

10.0 6.12 30.0 6.90 50.0 7.03 70.0 7.09 90.0 7.12 

10.5 6.19 30.5 6.90 50.5 7.03 70.5 7.09 90.5 7.12 

11.0 6.25 31.0 6.91 51.0 7.03 71.0 7.09 91.0 7.12 

11.5 6.30 31.5 6.92 51.5 7.04 71.5 7.09 91.5 7.12 

12.0 6.35 32.0 6.92 52.0 7.04 72.0 7.09 92.0 7.12 

12.5 6.40 32.5 6.92 52.5 7.04 72.5 7.09 92.5 7.12 

13.0 6.44 33.0 6.93 53.0 7.04 73.0 7.09 93.0 7.12 

13.5 6.48 33.5 6.93 53.5 7.04 73.5 7.09 93.5 7.12 

14.0 6.52 34.0 6.94 54.0 7.04 74.0 7.09 94.0 7.12 

14.5 6.55 34.5 6.94 54.5 7.05 74.5 7.09 94.5 7.12 

15.0 6.57 35.0 6.95 55.0 7.05 75.0 7.09 95.0 7.12 

15.5 6.60 35.5 6.95 55.5 7.05 75.5 7.10 95.5 7.12 

16.0 6.62 36.0 6.95 56.0 7.05 76.0 7.10 96.0 7.12 

16.5 6.64 36.5 6.96 56.5 7.05 76.5 7.10 96.5 7.12 

17.0 6.66 37.0 6.96 57.0 7.05 77.0 7.10 97.0 7.12 

17.5 6.68 37.5 6.96 57.5 7.06 77.5 7.10 97.5 7.12 

18.0 6.70 38.0 6.97 58.0 7.06 78.0 7.10 98.0 7.l3 

18.5 6.71 38.5 6.97 58.5 7.06 78.5 7.10 98.5 7.13 

19.0 6.72 39.0 6.97 59.0 7.06 79.0 7.10 99.0 7.13 

19.5 6.74 39.5 6.98 59.5 7.06 79.5 7.10 99.5 7.13 

20.0 6.75 40.0 6.98 60.0 7.06 80.0 7.10 100.0 7.13 
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26 eFR 1.956--1: De(illillUll ot L'lliled 51(11eS prop

erty. 

(Ai.lo· Y56(c[(2[(ill 

Rev. Proc. 2008-26 

SECTION I. PURPOSE 

This revenue procedure sets forth cir
cumstances in which the Internal Rev
enue Service (Service) will not challenge 
whether a security is a "readily mar
ketable security" for purposes of section 
l)S6(c )(2)(J) of the Internal Revenue Code 
(Code), No inference should be drawn 
regarding whether a security would be 
described in section 956(c)(2)(J) if it falls 
outside the scope of this revenue proce
dure. Furthermore, there should be no 
inference regarding whether securities 
within the scope of this revenue procedure 
would be readily marketable or would 
not be readily marketable for purposes of 
section 956( c)( 2)0) but for this revenue 
procedure. In addition, this revenue pro
cedure does not address any United States 
federal income tax issue arising under any 
other section of the Code. 

SECTION 2. BACKGROUND 

Section 951 (£1)( I) requires that a United 
States shareholder of a controlled foreign 
corporation include in gross income for his 
taxable year in which or with which such 
taxable year of the corporation ends cer
tain amounts including the amount deter
mined under section 956 with respect to 
such shareholder for such year, Section 
951(a)(1)(B). 

The amount determined under sec
tion 956 is generally the lesser of (i) the 
excess (if any) of the United States share
holder's pro rata share of the average of 
the amounts of United States property 
held (directly or indirectly) by the con
trolled foreign corporation as of the close 
of each quarter of the controlled foreign 
corporation's taxable year over the amount 
of earnings and profits described in sec
tion l)5l)(c)( 1 )(A) with respect to such 
shareholder or (ii) the United States share
holder's pro raW share of the applicable 
earnings (as defined in section 956(b)( 1» 
of such controlled foreign corporation. 
Section l)56( a). 
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The term United States property in
cludes an obligation of a United States 
person, excluding, however: 

an obligation of a United States person 
to the extent the principal amount of the 
obligation does not exceed the fair mar
ket value of readily marketable securi
ties sold or purchased pursuant to a sale 
and repurchase agreement or otherwise 
posted or received as collateral for the 
obligation in the ordinary course of its 
business by a United States or foreign 
person which is a dealer in securities or 
commodities. 

Section 956( c )(2)(J) (emphasis added). 
Current market conditions and liquidity 

constraints are creating some uncertainty 
regarding whether a security is "read
ily marketable" for purposes of section 
956(c)(2)(J), For example, the market for 
certain securities that were readily mar
ketable in the past has become severely 
curtailed, As a result, there is uncer
tainty whether many securities are readily 
marketable in the current economic envi
ronment even though they are of a type 
that are readily marketable under ordinary 
market conditions, In response to tax
payers' concerns, this revenue procedure 
provides certainty to taxpayers by setting 
forth circumstances under which the Ser
vice will not challenge whether a security 
is "readily marketable" for purposes of 
section 956(c)(2)(J) to the extent that it is 
of a type that would be readily marketable 
under ordinary market conditions. 

SECTION 3. SCOPE 

This revenue procedure applies to 
determine whether securities are "read
ily marketable" for purposes of section 
956(e)(2)(J) for any day during calendar 
years 2007 or 2008 for which it is relevant 
whether securities are readily marketable 
for purposes of that section. 

SECTION 4. APPLICATION 

With respect to a determination within 
the scope of this revenue procedure, the 
Service will not challenge whether a se
curity is readily marketable for purposes 
of section 956(c )(2)(1) if the security is of 
a type that was readily marketable at any 
time within three years prior to the effec
tive date of this revenue procedure. For 
example. the Service will not challenge 

whether a mortgage-backed security or 
corporate debt security (whether secured 
or unsecured) is "readily marketable" if 
such a security is described in Section 3 of 
this revenue procedure and is of a type thai 
was readily marketable at any time within 
three years prior to the effective date of 
this revenue procedure. 

This revenue procedure does not ad
dress any other issue relating to the qual
ification of a transaction under section 
956(c)(2)(J) (e,g., whether the transaction 
is undertaken in the ordinary course of 
business by a dealer in securities or com
modities). 

SECTION 5. EFFECTIVE DATE 

This revenue procedure is effective 
May 12, 2008. 

SECTION 6. DRAFfING 
INFORMATION 

The principal author of this revenue 
procedure is John H. Seibert of the Of
fice of Associate Chief Counsel (Inter
national). For further infonnation re
garding this revenue procedure, contact 
Mr, Seibert at (202) 622-0171 (not a 
toll-free call), 

26 CFR 1.1445-2: Situations in which Wilhholdingls 
Ilot required under section 1445(0). 
(Also: §§ 897; 1445; 1.897-1; 1.897-2; I. 897-5T: 
1.897-6T: Il445-5.) 

Rev. Proc. 2008-27 

SECTION I. PURPOSE 

This revenue procedure provides a 
simplified method for taxpayers 10 re
quest relief for late filings under sec
tions 1.897-2(g)(1)(ii)(A), 1.897-2(h), 
1.1445-2(c)(3)(i), 1.144S-2(d)(2), 
1.1445-5(b)(2), and 1.l44S-5(b)(4) of the 
Income Tax Regulations. 

SECTION 2. BACKGROUND 

,01 Section 897(a)(1) of the Internal 
Revenue Code treats the gain or loss of 
a nonresident alien or foreign corporation 
from the disposition of a U.S. real property 
interest as if the taxpayer were engaged in 
a trade or business in the United States, 
and as if such gain or loss were effectively 



connected with such trade or business un
der sections 871(b) or 882. A U.S. real 
property interest includes an interest in real 
property located in the United States or the 
Virgin Islands and any interest (other than 
an interest solely as a creditor) in a domes
tic corporation unless the taxpayer estab
lishes that the corporation was at no time 
a U.S. real property holding corporation 
(USRPHC) during the period described in 
section 897(c)(l)(A)(ii). 

.02 Section 1.897-2 provides require
ments to establish that a corporation is not 
a USRPHC. Unless these requirements are 
satisfied, it is presumed that a domestic 
corporation is a USRPHC. 

.03 Section 144S(a) generally requires 
the transferee of a U.S. real property inter
est to withhold 10 percent of the amount 
realized by the foreign person on the dis
position of the U.S. real property inter
est. Section 144S(b) and the regulations 
thereunder provide several exceptions to 
this general requirement. In addition, sec
tion 1445(e) provides special rules for cer
tain dispositions and distributions. Sec
tion 1445(e)(l) requires withholding on 
certain dispositions of U.S. real property 
interests by a domestic partnership, do
mestic trust. or domestic estate. Section 
1445(e)(2) requires withholding on certain 
distributions by foreign corporations. Sec
tion 1445(e)(3) requires withholding on 
distributions by certain domestic corpo
rations to foreign shareholders. Section 
1445(e)(4) addresses taxable distributions 
by domestic or foreign partnerships, trusts, 
or estates, and section 1445(e)(S) provides 
rules relating to dispositions of interests 
in such entities. Section 144S(e)(6) ad
dresses certain distributions by a regulated 
investment company or real estate invest
ment trust. 

.04 One exception to section 1445 with
holding involves nonrecognition transac
tions. Pursuant to section 1.1445-2(d)(2), 
a transferee is not required to withhold if 
the transferee provides notice that, by rea
son of the operation of a nonrecognition 
provision of the Internal Revenue Code or 
the provisions of any United States treaty, 
the transferor is not required to recognize 
any gain or loss with respect to the trans
fer. Under section 1.144S-2(d)(2)(i)(A), 
the transferor may provide a notice to the 
transferee that the transferor is not required 
to recognize gain or loss. The notice 
nust include the information described 

in section 1.144S-2(d)(2)(iii). The trans
feree must provide a copy of the notice 
to the IRS within 20 days of the trans
fer. § 1.1445-2(d)(2)(i)(B). Similarly, in 
transfers described in section 1445( e), an 
entity or fiduciary otherwise required to 
withhold is not required to withhold if, by 
reason of the operation of a nonrecognition 
provision of the Internal Revenue Code or 
the provisions of any United States treaty, 
no gain or loss is required to be recognized 
by the foreign person with respect to which 
withholding would otherwise be required. 
§ 1.144S-5(b )(2)(i)(A). Withholding is not 
required if, within 20 days of the transfer, 
the entity or fiduciary delivers a notice 
to the IRS that includes the information 
described in section 1.1445-S(b)(2)(ii). 
§ 1.l445-5(b )(2)(i)(B). 

.05 Another exception to withhold
ing involves the transfer of an interest 
in a domestic corporation which is not 
a USRPHC. Because section 897(a)( 1) 
does not apply to the gain (or loss) 
from a foreign person's disposition of 
stock in a domestic corporation that is 
not a USRPHC, section 1445 does not 
require the transferee to withhold upon 
a foreign person's disposition of stock 
in a domestic corporation that is not a 
USRPHC. To establish that an interest 
in a domestic corporation was not a 
U.S. real property interest as of the date 
of the disposition, the foreign person 
must either obtain a statement from the 
corporation or a determination from the 
IRS. To qualify for the rule permitting a 
statement from the corporation, a foreign 
transferor must obtain from the transferred 
domestic corporation a statement that the 
domestic corporation is not a USRPHC 
as of the date of the disposition. This 
statement must be obtained no later than 
the date, including any extensions, on 
which a tax return would otherwise be 
due with respect to the foreign transferor's 
disposition. § 1.897-2(g)( I )(ii)(A). 
The domestic corporation must mail 
a notice of the statement to the IRS 
within 30 days after it is provided to the 
foreign transferor, unless it meets the 
requirements of section \.897-2(h)(4)(i). 
§§ 1.897-2(h)(2) and 1.897-2(h)(4)(i). 
If the IRS has been so notified, and the 
transferee recei ves a copy of the statement, 
then the transferee is not required 
to withhold. ~ § 1.897 -2(g)( 1 )(ii)(B) 
and 1.1445-2(c)(3)(i). Similarly, in 

transactions involving the transfer of an 
interest in a domestic corporation which 
is not a USRPHC under section 1445(e), 
where the transferor or its fiduciary 
obtains a statement that the domestic 
corporation is not a USRPHC, and timely 
notice of such statement is provided to 
the IRS pursuant to section 1.897-2(h), 
section 1.l44S-5(b)(4)(iii) provides that 
no withholding is required. 

.06 Under section 301.9100-I(c), the 
Commissioner may grant a reasonable ex
tension of time to make a regulatory elec
tion or certain statutory elections under all 
subtitles of the Code, except subtitles E, 
G, H, and I, if the taxpayer demonstrates to 
the satisfaction of the Commissioner that 
the taxpayer acted reasonably and in good 
faith, and that granting the relief will not 
prejudice the interests of the government. 
§ 301.9100-3(a). Section 301.9100-I(b) 
defines the term "regulatory election" as 
an election whose due date is prescribed 
by a regulation, a revenue ruling, revenue 
procedure, notice, or announcement pub
lished in the Internal Revenue Bulletin. 
The statements and notices described in 
sections 1.897-2(g)(l)(ii)(A), 1.897-2(h), 
1.1445-2(c)(3)(i), I. 1 445-2( d)(2), 
1.1445-5(b)(2), and 1.l445-5(b)(4) all 
fall within the definition of a regulatory 
election. 

.07 The Commissioner has au
thority under sections 30 1.9100-1 
and 30 l.9 100-3 to grant an exten
sion of time if a taxpayer fails to 
file a timely election under sec
tions 1.897-2(g)( 1 )(ii)(A), 1.897-2(h), 
1.1445-2(c)(3)(i), 1.1445-2(d)(2), 
1.1445-5(b)(2), or 1.1 44S-5(b)(4). Sec
tion 301.9100-3 provides that the Com
missioner will grant an extension of time 
when the taxpayer provides the evidence 
to the satisfaction of the Commissioner 
that the taxpayer has acted reasonably and 
in good faith, and the grant of relief will 
not prejudice the interests of the govern
ment. 

SECTION 3. SCOPE 

This revenue procedure provides 
a simplified method to request re
lief for certain late filings under sec
tions 1.897-2(g)( I )(ii)(A), 1.897-2(h). 
1.1 445-2(c )(3)(i), 1. I 445-2(d)(2), 
1.1445-S(b)(2), and 1.1445-5(b)(4). This 
procedure is in lieu of the letter ruling 
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procedure that otherwise would be used 
to obtain relief under section 301.9100--3. 
Accordingly, user fees do not apply to 
corrective action under this revenue proce
dure, and a taxpayer can request relief by 
applying for a letter ruling under section 
301.9100--3 only if the taxpayer is denied 
relief by the IRS pursuant to this revenue 
procedure. 

SECTION 4. APPLICATION 

.0 I Eligibilif)'for Relief. A taxpayer is 
eligible for relief under section 4.03 of this 
revenue procedure for a late filing under 
sections 1.897-2(g)( I )(ii)(A), 1.897-2(h), 
1.1445-2( c )(3 )(i), 1.1445-2(d)(2), 
1.1 445-5(b)(2), or 1.I445-5(b)(4) if a 
statement or notice described in one or 
more of those sections was not provided 
to the relevant person or the IRS by the 
specified deadline and the taxpayer has 
reasonable cause for the failure to make a 
timely filing. 

.02 Procedural Requirements for Re
questing Relief Once the taxpayer be
comes aware of the failure to file the 
statements or notices required by sec
tions 1.897 -2(g)( I )(ii)(A), 1.897-2(h), 
1.1445-2(c)(3)(i), 1.1445-2(d)(2), 
1.1445-5(b)(2), or 1.1445-5(b)(4), the 
taxpayer must file the completed state
ment or notice with the appropriate person 
or the IRS, as applicable. The completed 
statement or notice filed with the appro
priate person or the IRS must state at the 
top of the document that it is "FILED 
PURSUANT TO REV. PROC. 2008-27." 
With respect to a completed statement or 
notice required to be filed with the IRS un
der sections 1.897-2(h), 1.1445-2(d)(2), 
or L1445-5(b)(2), as applicable, the tax
payer must attach an explanation describ
ing why the taxpayer's failure to timely 
file the statement or notice was due to rea
sonable cause. Additionally, within the ex
planation, the taxpayer must provide that it 
filed with. or obtained from, an appropriate 
person the statements or notices required 
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under sections 1. 897-2(g)(1 )(ii)(A), 
1.1445-2(c)(3)(i), 1.1445-2(d)(2)(i)(A), 
or 1.I445-5(b)(4)(iii)(A), as applicable. 

The completed statement or notice at
tached to the taxpayer's explanation must 
be sent to the Ogden Service Center, P.O. 
Box 409101, Ogden, UT 84409. 

.03 RelieJfor Late Filing. Upon receipt 
of a completed application requesting re
lief under this revenue procedure, the IRS 
will determine whether the requirements 
for granting additional time have been sat
isfied. The IRS will notify the taxpayer 
in writing within 120 days of the filing of 
the completed application if the IRS deter
mines that the failure to comply was not 
due to reasonable cause, or if additional 
time will be needed to make a determi
nation. For this purpose, the 120-day pe
riod shall begin on the date the taxpayer 
is notified in writing that the request has 
been received and assigned for review. If, 
once such period commences, the taxpayer 
is not again notified within 120 days, then 
the taxpayer shall be deemed to have es
tablished reasonable cause. 

SECTION 5. EFFECTIVE DATE 

This revenue procedure applies to all 
requests for relief received after June 26, 
2008. Taxpayers that have ruling requests 
pending as of May 27, 2008, are not re
quired to use the procedures of this rev
enue procedure. However, if taxpayers 
have not received a determination of their 
request as of May 27, 2008, they may with
draw their request consistent with the pro
cedures in Rev. Proc. 2008-1, 2008-1 
I.R.B. 1, (or any succeeding document). 
In that event, the IRS will refund the tax
payer's user fee. 

SECTION 6. PAPERWORK 
REDUCTION ACT 

The collection of information con
tained in this revenue procedure has been 
reviewed and approved by the Office 

of Management and Budget in acar. 
dance with the Paperwork Reduction Act 
(44 U.S.c. 3507) under control Dumber 
1545-2098. 

An agency may not conduct or spo-. 
and a person is not required to respond 
to, a collection of information unless the 
collection displays a valid OMB control 
number. 

The collection of information in Ibis 
revenue procedure is in section 4.02. This 
information is required to be submitted 
to the applicable service center in order 
to obtain relief for late filings under sec. 
tions 1.897-2(g)( I )(ii)(A). 1.897-2(h), 
1.l445-2(c)(3)(i), 1.1445-2(d)(2), 
1.1445-5(b)(2), or 1.1445-5(b)(4). This 
information will be used to determine 
whether the eligibility requirements for 
obtaining relief have been met. The col
lection of information is required to obtain 
a benefit. The likely respondents are busi· 
nesses or other for-profit institutions. 

The estimated annual burden per reo 
spondent varies from 3 to 5 hours, depend
ing on individual circumstances, with an 
estimated average of 4 hours. The esti· 
mated number of respondents is 200. 

Books or records relating to a collection 
of information must be retained as long 
as their contents may become material in 
the administration of any internal revenue 
law. Generally, tax returns and tax return 
information are confidential, as required 
by 26 U.S.c. 6lO3. 

SECTION 7. DRAFfING 
INFORMATION 

The principal author of this revenue 
procedure is Jeffrey P. Cowan of the 
Office of Associate Chief Counsel (In· 
ternational). For further information reo 
garding this revenue procedure, contact 
Jeffrey P. Cowan at (202) 622-3860 (nota 
toll-free call). 



Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking and Withdrawal 
of Notice of Proposed 
Rulemaking 

Suspension of Running of 
Period of Limitations During 
a Proceeding to Enforce 
or Quash a Designated or 
Related Summons 

REG-208199-91 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
and withdrawal of notice of proposed rule
making. 

SUMMARY: This document contains pro
posed regulations regarding the use of 
designated summonses and related sum
monses and the effect on the period of 
limitations on assessment when a case is 
brought with respect to a designated or 
related summons. This document also 
withdraws the previous proposed regula
tions published in the Federal Register on 
July 31,2003 (REG-20BI99-91, 2003-2 
C.B. 757 [68 FR 44905]). These proposed 
regulations reflect changes to section 6503 
of the Internal Revenue Code of 1986 
made by the Omnibus Budget Reconcili
ation Act of 1990 and the Small Business 
Job Protection Act of 1996. These reg
ulations affect corporate taxpayers that 
are examined under the coordinated issue 
case (CIC) program and are served with 
designated or related summonses. These 
regulations also affect third parties that 
are served with designated or related sum
monses for information pertaining to the 
~orporate examination. 

DATES: Written or electronic comments 
md requests for a public hearing must be 
received by July 28, 2008. 

'\DDRESSES: Send submissions to: 
T:PA:LPD:PR (REG-208199-91), 
'Oom 5203, Internal Revenue Service, 
).0. Box 7604, Ben Franklin Station, 
Washington, DC 20044. Alternatively, 
submissions may be hand delivered be-

tween the hours of S a.m. and 4 p.m. 
to: CC:PA:LPD:PR (REG-20BI99-91), 
Courier's Desk, Internal Revenue Service, 
IIII Constitution Avenue, NW, Washing
ton, DC. Comments may also be submitted 
electronically to the Federal eRulemak
ing Portal at www.regulations.gov (IRS 
REG-20S199-91) . 

FOR FURTHER INFORMATION 
CONTACT: Concerning the pro
posed regulations, Elizabeth Rawlins, 
(202) 622-3630; concerning 
submissions of comments, 
Richard Hurst, (202) 622-7180 or 
Richard.A.Hurst@IRSCounsel. Treas. Gov 
(not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains proposed reg
ulations amending the Procedure and 
Administration regulations (26 CFR part 
301) under section 6503. Section 11311 of 
the Omnibus Budget Reconciliation Act 
of 1990 (Public Law WI-50S, 104 Stat. 
1388) amended section 6503(k) to suspend 
the period of limitations on assessment 
when a case is brought with respect to 
a designated or related summons. Sec
tion 6503(k) was redesignated as section 
6503(j) by section 1702(h)(l7)(A) of the 
Small Business Job Protection Act of 1996 
(Public Law 104-188, 110 Stat. 1874). 

Proposed regulations under section 
6503(j) were previously published in the 
Federal Register on July 31, 2003 (68 FR 
44905) (the 2003 proposed regulations). 
The 2003 proposed regulations contained 
a procedure for determining the date of 
compliance with a designated or related 
summons issued with respect to a taxpayer 
whose statute of limitations on assessment 
was suspended under section 6503(j) be
cause a court proceeding was brought. 
No comments were received with respect 
to this procedure or any other aspect of 
the 2003 proposed regulations, and no 
hearing was requested or held. The IRS 
and the Treasury Department have deter
mined that, in the interest of effective tax 
administration, the procedure in the 2003 
proposed regulations is not warranted. In
stead, the IRS intends to create procedures 

by which taxpayers can inquire about the 
suspension of their periods of limitations 
under section 6503(j), including the date 
of compliance with the summons, and 
to publish these procedures in the Inter
nal Revenue Manual. In addition, the 
IRS has established administrative proce
dures in the Internal Revenue Manual that 
ensure substantial IRS executive involve
ment and oversight of any designated and 
related summons issued. Additionally, 
§301.6503(j)-I(c)(l)(i) of these proposed 
regulations requires that any designated 
summons be reviewed by the IRS Division 
Commissioner and Division Counsel of 
the Office of Chief Counsel before it is 
issued. Accordingly, the 2003 proposed 
regulations are withdrawn. 

Explanation of Provisions 

These proposed regulations generally 
provide that the period of limitations on 
assessment provided for in section 6501 
is suspended with respect to any return of 
tax by a corporation that is the subject of 
a designated or related summons if a court 
proceeding to enforce or quash is instituted 
with respect to that summons. 

Designated Summonses and Related 
Summonses 

A designated summons is a summons 
issued to determine the amount of any 
internal revenue tax of a corporation for 
which a return was filed if certain addi
tional requirements are satisfied. A des
ignated summons may only be issued to a 
corporation (or any other person to whom 
the corporation has transferred records) 
if the corporation is being examined un
der the IRS's coordinated examination 
program or "any successor program." 
The existing successor program to the 
coordinated examination program is the 
coordinated issue case (CIC) program. 

Section 6503U)(2)(A)(i) requires that 
the issuance of the summons be preceded 
by a review by the regional counsel of 
the Office of Chief Counsel for the re
gion in which the examination of the cor
poration is being conducted. The office 
of regional counsel was eliminated by the 
IRS reorganization implemented pursuant 
to the IRS Reform and Restructuring Act 
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of 1998. Because the office of regional 
counsel no longer exists, these proposed 
regulations provide that the review must 
by completed by the Division Commis
sioner and the Di vision Counsel of the Of
fice of Chief Coun~el (or their successors) 
for the organizations that have jurisdiction 
over the corporation whose liability is the 
subject of the summons. The summons 
also must be Issued at least 60 days be
fore the day on which the statute of limi
tations on assessment under section 650 I 
would otherwise expire. Finally, the sum
mons must clearly state that it is a des
ignated summons for purposes of section 
6503(j). 

A related summons is any other sum
mons that is issued with respect to the same 
tax return of the corporation as a desig
nated summons and is issued during the 
30-day period that begins on the date the 
designated summons is issued. 

Suspension of Period of Limitations on 
Assessment 

Section 6503(j)(I) suspends the period 
of limitations on assessment under section 
650 I for the applicable tax period when a 
court proceeding is brought with respect 
to a designated or related summons. For 
purposes of these proposed regulations, a 
court proceeding is a proceeding brought 
in a United States district court either to 
quash a designated or related summons 
under section 7609(b )(2) or to enforce a 
designated or related summons under sec
tion 7604. The court proceeding must be 
brought within the otherwise applicable 
period of limitations in order to suspend 
that period under section 6503(j). 

The proposed regulations provide that 
the suspension begins on the day that a 
court proceeding is brought and continues 
until there is a final resolution as to the 
summoned party's response to the sum
mons (discussed in the next section), plus 
an additional 120 days if a court requires 
any compliance with the summons at is
sue. If a court does not require any compli
ance. then the period of limitations on as
sessment resumes running on the day fol
lowing the date of the final resolution and 
in no event shall expire hefore the 60th day 
following the date of final resolution. 
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Filial Resolution oia Summoned Party's 

Respollse to (/ SUlIllllons 

Under section 6503(j)(3)(B), the length 
of the suspension under section 6503(j) de
pends on when "final resolution" of a sum
moned party's response to the designated 
or related summons occurs. The term "fi
nal resolution" is not defined in the statute. 
The legislative history states that the term 
"final resolution" has the same meaning 
it has under section 7609(e)(2)(B), relat
ing to third-party summonses. H.R. Conf. 
Rep. No. 101-964 (1990). Specifically, 
the conference report states that final res
olution means that no court proceeding 
remains pending and that the summoned 
party has complied with the summons to 
the extent required by a court. 

Accordingly, the proposed regulations 
provide that final resolution occurs when 
no court proceeding remains pending and 
the summoned party complies with the 
summons to the extent required by the 
court. If the summoned party has complied 
with the summons to the extent required 
by the court but there still remains time to 
appeal that order, final resolution occurs 
when all appeals have been either disposed 
of or the period in which an appeal may be 
taken or a request for further review may 
be made has expired. If all appeal periods 
have expired but the summoned party has 
not complied with the summons to the 
extent required by the court, the proposed 
regulations provide that final resolution 
does not occur until the summoned party 
has complied with the summons to the 
extent required by the court. Whether a 
party has complied with the terms of the 
summons as enforced by a court cannot 
be determined until the completeness of 
the materials produced and the testimony 
given has been evaluated. The IRS in
tends to create administrative procedures 
by which the taxpayer can inquire about 
the suspension of its period of limitations 
under section 6503(j) and to publish these 
procedures in the Internal Revenue Man
ual. 

In cases in which a court wholly denies 
enforcement or orders that the summons in 
its entirety be quashed, the date of com
pliance with the court's order is treated as 
occurring on the date when all appeals are 
disposed of or when all appeal periods ex
pire. In cases in which a court orders the 
summons enforced, in whole or in part, the 

determination of whether there has beet! 
full compliance will he made within a rea
sonable time after the later of the giviDg 
of all testimony or the production of aU 
records required by the order. What COlI

stitutes a reasonable time will depend on 
the volume and complexity of the records 
produced. 

If, following an enforcement order. col
lateral proceedings are brought challeng
ing whether the production made by the 
summoned party fully satisfied the coun 
order and whether sanctions should be im
posed against the summoned party for a 
failing to do so, the suspension of the pe_ 
riods of limitations shaH continue until the 
order enforcing any part of the summons is 
fully complied with and the decision in the 
collateral proceeding becomes final. Ade
cision in a collateral proceeding becomes 
final when all appeals are disposed of or 
when the period for appeal or further re
view has expired. 

Other Rules 

These proposed regulations provide ad
ditional rules regarding the number of des
ignated and related summonses that may 
be issued with respect to a return for any 
taxable period, the time within which a 
court proceeding must be brought to en
force or quash a designated or related sum
mons, the computation of the suspension 
period in cases of multiple court proceed
ings, and the computation of the 60-day pe
riod for assessment when the last day falls 
on a weekend or holiday. 

The proposed regulations also address 
the relationship of the suspension pe
riod provided for in section 65030) with 
other suspension provisions in the Code. 
The proposed regulations provide that 
if a designated or related summons also 
could be subject to the suspension rules 
governing third-party summonses under 
section 7609(e), then the suspension rules 
in section 6503(j) govern. In addition. 
the proposed regulations provide that the 
section 6503(j) suspension period is in
dependent of, and may run concurrently 
with, any other period of suspension. such 
as the suspension period for third-party 
summonses under section 7609(e) jf a 
separate third-party summons also was 
issued in a case. Examples of these rules 
are contained in the proposed regulations. 



Proposed Effective Date 

These regulations are proposed to be 
applicable on the date final regulations are 
published in the Federal Register. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory as
sessment is not required. It has been deter
mined that section 553(b) of the Admin
istrative Procedure Act (5 U.S.c. chapter 
5) does not apply to this regulation, and 
because the regulation does not impose a 
collection of information requirement on 
small entities, the Regulatory Flexibility 
Act (5 U.S.c. chapter 6) does not apply. 
Pursuant to section 7805(f), this regulation 
has been submitted to the Chief Counsel 
for Advocacy of the Small Business Ad
ministration for comment on its impact on 
small business. 

Comments and Requests for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written comments 
(a signed original and eight (8) copies) 
or electronic comments that are submitted 
timely to the IRS. The IRS and the Trea
sury Department request comments on the 
clarity of the proposed rules and how they 
can be made easier to understand. All 
comments will be available for public in
spection and copying. A public hearing 
may be scheduled if requested in writing 
by a person who timely submits written 
comments. If a public hearing is sched
uled, notice of the date, time. and place for 
the hearing will be published in the Fed
eral Register. 

Drafting Information 

The principal author of these regula
tions is Elizabeth Rawlins of the Office 
of the Associate Chief Counsel, Procedure 
and Administration. 

* * * * * 

Withdrawal of Proposed Regulations 

Accordingly, under the authority of 26 
U.S.c. 7805, the notice of proposed rule
making (REG-208199-91) that was pub-

lished in the Federal Register on Thurs
day, July 31, 2003 (68 FR 44905) is with
drawn. 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 30 I is pro
posed to be amended as follows: 

PART 301-PROCEDURE AND 
ADMINISTRATION 

Paragraph 1. The authority citation for 
part 301 continues to read in part as fol
lows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 301.6503(j)-1 is added 

to read as follows: 

§301.6503(j)-1 Suspension of running of 
period of limitations; extension in case of 
designated and related summonses. 

(a) General rule. The running of the 
applicable period of limitations on assess
ment provided for in section 6501 is sus
pended with respect to any return of tax by 
a corporation that is the subject of a desig
nated or related summons if a court pro
ceeding is instituted with respect to that 
summons. 

(b) Period of suspension. The period 
of suspension is the time during which the 
running of the applicable period of limita
tions on assessment provided for in section 
6501 is suspended under section 6503(j). 
If a court requires any compliance with a 
designated or related summons by order
ing that any record, document, paper, ob
ject, or items be produced, or the testi
mony of any person be given, the period 
of suspension consists of the judicial en
forcement period plus 120 days. If a court 
does not require any compliance with a 
designated or related summons, the period 
of suspension consists of the judicial en
forcement period, and the period of limi
tations on assessment provided in section 
6501 shall not expire before the 60th day 
after the close of the judicial enforcement 
period. 

(c) Definitions-(l) A designated sum
mons is a summons issued to a corporation 
(or to any other person to whom the corpo
ration has transferred records) with respect 
to any return of tax by such corporation for 
a taxable period for which such corpora
tion is being examined under the coordi-

nated industry case program or any other 
successor to the coordinated examination 
program if-

(i) The Division Commissioner and the 
Division Counsel of the Office of Chief 
Counsel (or their successors) for the or
ganizations that have jurisdiction over the 
corporation whose tax liability is the sub
ject of the summons have reviewed the 
summons before it is issued; 

Oi) The IRS issues the summons at least 
60 days before the day the period pre
scribed in section 650 I for the assessment 
of tax expires (determined with regard to 
extensions); and 

(iii) The summons states that it is a des
ignated summons for purposes of section 
6503(j). 

(2) A related summons is any summons 
issued that-

(i) Relates to the same return of the cor
poration under examination as the desig
nated summons; and 

(ii) Is issued to any person, including 
the person to whom the designated sum
mons was issued, during the 30-day period 
that begins on the day the designated sum
mons is issued. 

(3) The judicial enforcement period is 
the period that begins on the day on which 
a court proceeding is instituted with re
spect to a designated or related summons 
and ends on the day on which there is a fi
nal resolution as to the summoned person's 
response to that summons. 

(4) Coun proceeding-(i) In general. 
For purposes of this section. a court pro
ceeding is a proceeding filed in a United 
States district court either to quash a des
ignated or related summons under section 
7609(b)(2) or to enforce a designated or 
related summons under section 7604. A 
court proceeding includes any collateral 
proceeding, such as a civil contempt pro
ceeding. 

(ii) Date when proceeding is no longer 
pending. A proceeding to quash or to en
force a designated or related summons is 
no longer pending when all appeals (in
cluding review by the Supreme Court) are 
disposed of or after the expiration of the 
period in which an appeal may be taken 
or a request for further review (includ
ing review by the Supreme Court) may 
be made. If, however, following an en
forcement order, a collateral proceeding 
is brought challenging whether the testi
mony given or production made by the 
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summoned party fully satisfied the court 
order and whether sanctions should be im
posed against the summoned party for a 
failure to so testify or produce, the pro
ceeding to quash or to enforce the sum
mons shall include the time from which 
the proceeding to quash or to enforce the 
summons was brought until the decision 
in the collateral proceeding becomes final. 
The decision becomes final on the date 
when all appeals (including review by the 
Supreme Court) are disposed of or when 
all appeal periods or all periods for further 
review (including review by the Supreme 
Court) expire. A decision in a collateral 
proceeding becomes final when all appeals 
(including review by the Supreme Court) 
are disposed of or when all appeal periods 
or all periods for further review (including 
review by the Supreme Court) expire. 

(5) Compliance-(i) In general. Com
pliance is the giving of testimony or the 
performance of an act or acts of produc
tion, or both, in response to a court order 
concerning the designated or related sum
mons and the determination that the terms 
of the court order have been satisfied. 

(ii) Date compliallce occurs. Compli
ance with a court order that wholly de
nies enforcement of a designated or related 
summons is deemed to occur on the date 
when all appeals (including review by the 
Supreme Court) are disposed of or when 
the period in which an appeal may be taken 
or a request for further review (includ
ing review hy the Supreme Court) may be 
made expires. Compliance with a court or
der that grants enforcement, in whole or in 
part, of a designated or related summons, 
occurs on the date it is determined that 
the testimony given, or the books, papers, 
records, or other data produced. or hoth, 
by the summoned party fully satisfy the 
court order concerning the summons. The 
determination of whether there has been 
full compliance will be made within a rea
sonable time, given the volume and com
plexity of the records produced, after the 
later of the giving of all testimony or the 
production of all records requested by the 
summons or required by any order enforc
ing any part of the summons. If, following 
an enforcement order. collateral proceed
ings are brought challenging whether the 
production made by the summoned party 
fully satisfied the court order and whether 
~anctions should be imposed against the 
summoned party for a failing to do so, 
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the suspension of the periods of limitations 
shall continue until the order enforcing any 
part of the summons is fully complied with 
and the decision in the collateral proceed
ing becomes final. A decision in a collat
eral proceeding becomes final when all ap
peals are disposed of, the period in which 
an appeal may be taken has expired or the 
period in which a request for further re
view may be made has expired. 

(6) Final resolution occurs when the 
designated or related summons or any or
der enforcing any part of the designated 
or related summons is fully complied with 
and all appeals or requests for further re
view are disposed of, the period in which 
an appeal may be taken has expired or the 
period in which a request for further re
view may be made has expired. 

(d) Special rules-(1) Number of sum
monses that may be issued-(i) Desig

nated summons. Only one designated 
summons may be issued in connection 
with the examination of a specific taxable 
year or other period of a corporation. A 
designated summons may cover more than 
one year or other period of a corporation. 
The designated summons may require pro
duction of information that was previously 
sought in a summons (other than a desig
nated summons) issued in the course of 
the examination of that particular corpora
tion If that information was not previously 
produced. 

(ii) Related summonses. There is no 
restriction on the number of related sum
monses that may be issued in connection 
with the examination of a corporation. As 
provided in paragraph (c)(2) of this sec
tion, however. a related summons must be 
issued within the 30-day period that be
gins on the date on which the designated 
summons to which it relates is issued and 
must relate to the same return as the desig
nated summons. A related summons may 
request the same information as the desig
nated summons. 

(2) Time within which court proceed
ings must be brought. In order for the 
period of limitations on assessment to be 
suspended under section 6503(j). a court 
proceeding to enforce or to quash a des
ignated or related summons must be insti
tuted within the period oflimitations on as
sessment provided in section 6501 that is 
otherwise applicable to the tax return. 

(3) Computation of suspension period 
if mUltiple court proceedings are insti-

tilted. If mUltiple court proceedings are 
instituted to enforce or to quash a desig. 
nated or one or more related summonses 
concerning the same tax return, the period 
of limitations on assessment is SUspended 
beginning on the date the first court pro. 
ceeding is brought. The suspension shall 
end on the date that is the latest date on 
which the judicial enforcement period, 
plus the 120 day or 60 day period (de. 
pending on whether the court requires any 
compliance) as provided in paragraph (b) 
of this section, expires with respect toeacb 
summons. 

(4) Effect on other suspension peri
ods-(i) In general. Suspensions of !be 
period of limitations under section 6501 
provided for under subsections 7609(e)(l) 
and (e)(2) do not apply to any summons 
that is issued pursuant to section 6503UJ. 
The suspension under section 6503U) of 
the running of the period of limitations on 
assessment under section 6501 is indepen
dent of, and may run concurrent with, any 
other suspension of the period of limita
tions on assessment that applies to the tax 
return to which the designated or related 
summons relates. 

(ii) Examples. The rules of paragraph 
(d)(4)(i) of this section are illustrated by 
the following examples: 

Example I. The period of limitations on assess· 
ment against Corporation P. a calendar year taxpayer, 
for its 2007 return is scheduled to end on March 17. 
2011. (Ordinarily, Corporation p's returns are filed 
on March 15th of the following year, but March 15. 
2008 was a Saturday, and Corporation P timely filed 
its return on the subsequent Monday, March 17,2008, 
making March 17, 20 II the last day of the period of 
limitations on assessment for Corporation P's 2007 
tax year.) On lanuary 4. 201 I. a designated sum· 
mons is issued to Corporation P concerning its 2007 
return. On March 3, 2011 (14 days before the period 
of limitations on assessment would otherwise expire 
with respect to Corporation P's 2007 return). a coun 
proceeding is brought to enforce the designated sum· 
mons issued to Corporation P. On June 6, 20n. the 
court orders Corporation P to comply with the des· 
ignated summons. Corporation P does not appeal 
the court's order. On September 6,2011. agents for 
Corporation P deliver material that they state are the 
records requested by the designated summons On 
October 13, 20 II, a final resolution to Corporation 
p's response to the designated summons occurs when 
it is determined that Corporation P has fully com· 
plied with the court's order. The suspension period 
applicable with respect to the designated summons 
issued to Corporation P consists of the judicial en· 
forcement period (March 3, 2011 through October Jl 
2011) and an additional 120-day period under sec' 
tion 6503(j)(1 )(B), because the court required Cor· 
poration P to comply with the designated summons 
Thus, the suspension period applicable with respect 



to the designated summons issued to Corporation P 

begins on March 3. 20 II, and ends on February 10. 
2012. Under the facts of this Example 1. the period of 

limitations on assessment against Corporation P fur
ther extends to February 24. 2012, to account for the 

additional 14 days that remained on the period of lim
itations on assessment under section 650 I when the 

suspension period under section 6503(j) began. 

Example 2. Assume the same facts set forth in 

Example 1. except that in addition to the issuance 
of the designated summons and related enforcement 

proceedings, on April S. 2011. a summons concern
ing Corporation p's 2007 return is issued and served 

on individual A, a third party. This summons is not 

a related summons because it was not issued during 
the 30-day period that began on the date the desig
nated summons was issued. The third-party sum

mons served on individual A is subject to the notice 
requirements of section 7609(a). Final resolution of 

individual A's response to this summons does not oc

cur until February IS, 2012. Because there is no final 
resolution of individual A's response to this summons 

by October 5, 2011, which is six months from the date 

of service of the summons. the period of limitations 
on assessment against Corporation P is suspended un
der section 7609(e)(2) to the date on which there is a 

final resolution to that response for the purposes of 
section 7609(e)(2). Moreover, because final resolu
tion to the summons served on individual A does not 

occur until after February 10, 2012. the end of the sus
pension period for the designated summons, the pe

riod of limitations on assessment against Corporation 
p expires 14 days after the date that the final resolu
tion as provided for in section 7609(e)(2) occurs with 

respect to the summons served on individual A. 

(5) Computation of 60-day period when 
last day of assessment period falls on a 
weekend or holiday. For purposes of para
graph (c)(1 )(ii) of this section, in deter
mining whether a designated summons has 
been issued at least 60 days before the date 
on which the period of limitations on as
sessment prescribed in section 6501 ex
pires, the provisions of section 7503 apply 
when the last day of the assessment period 
falls on a Saturday, Sunday, or legal holi
day. 

(e) Effective/applicability date. This 
section is applicable on the date the final 
regulations are published in the Federal 
Register. 

Kevin M. Brown, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Registeron April 25. 2008, 
8:45 a.m., and published in the issue of the Federal RegIster 
for April 28, 2008, 73 P.R. 22879) 

Notice of Proposed 
Rulemaking 

Gross Estate; Election to Value 
on Alternate Valuation Date 

REG-112196-07 

AGENCY: Internal 
(IRS), Treasury. 

Revenue Service 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains pro
posed regulations that provide guidance 
relating to the availability of the election to 
use the alternate valuation method under 
section 2032 of the Internal Revenue Code 
(Code). The proposed regulations will 
affect estates that file Form 706, United 
States Estate (and Generation-Skipping 
Transfer) Tax Return, and elect to use the 
alternate valuation method. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by July 24, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-l 12196-07), In
ternal Revenue Service, Room 5203, PO 
Box 7604, Ben Franklin Station, Wash
ington, DC 20044. Submissions may be 
hand delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG-l 12196-07), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, NW, 
Washington, DC 20224; or sent elec
tronically via the Federal eRulemak
ing Portal at http://www.regulations.gov 
(IRS-REG-112196-07). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed 
regulations, Theresa M. Melchiorre, at 
(202) 622-3090; concerning submissions 
of comments or to request a hearing, 
Kelly Banks, at (202) 622-7180 (not 
toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains proposed 
amendments to the Estate Tax Regulations 
(26 CFR part 20) under section 2032 of 
the Code. Section 2001 imposes a tax on 

the transfer of the taxable estate of every 
decedent who is a citizen or resident of the 
United States. Section 2031 (a) provides 
that the value of the decedent's gross estate 
includes the value at the time of decedent's 
death of all property. real or personal, 
tangible or intangible. wherever situated. 
Section 2032(a) provides that the value 
of the gross estate instead may be deter
mined, if the executor so elects, by valuing 
all the property included in the gross estate 
as follows. Property distributed, sold, ex
changed, or otherwise disposed of within 6 
months after the decedent's death must be 
valued as of the date of distribution, sale, 
exchange, or other disposition. LR.C. sec
tion 2032(a)(1). Property not distributed, 
sold, exchanged, or otherwise disposed of 
within 6 months after the decedent's death 
must be valued as of the date that is 6 
months after the decedent's death. I.R.C. 
section 2032(a)(2). Any interest or estate 
which is affected by the mere lapse of time 
is included at its value as of the time of 
death (instead of the later date), with ad
justment for any difference in its value as 
of the later date that is not due to the mere 
lapse of time. LR.C. section 2032(a)(3). 

The predecessor to section 2032 is sec
tion 302(j) of the Revenue Act of 1926, 
as added by section 202(a) of the Revenue 
Act of 1935. Revenue Act of 1935, 74 
Public Law 407, 49 Stat. 1014 (1935). 
Section 302(j) allowed executors to elect 
to use a date that was one year after the 
date of decedent's death to value estate 
property. Section 302(j) contained provi
sions for valuing the property on the date 
of its sale or disposition during the alter
nate valuation period and for not taking 
into account changes in value due to a mere 
lapse of time. Congress enacted section 
302(j) in response to "the hardships which 
were experienced after 1929 when market 
values decreased very materially between 
the period from the date of death and the 
date of distribution to the beneficiaries." 
79 Congo Rec. 14632 (1935) (statement 
of Mr. Samuel B. Hill). See, also, H.R. 
Rep. No. 74-1681, at 9 (1935); S. Rep. 
No. 74-1240, part 1, at 9-10 (1935); and 
S. Rep. No. 74-1240, part 2, at 8-9 
(1935). Section 302(j) was codified as sec
tion 811 (j) in the Internal Revenue Code of 
1939. 

In 1941, the U. S. Supreme Court ad
dressed whether rents, dividends, and in
terest received and accrued during the al-

2008-1 C.B. 1021 



tern ate valuation period are includible in 
the decedent's gross estate under section 
81IU). Maass l". Higgins. 312 U.S. 443 
( 1941). In that case. the Court stated that 
the purpose of section R 11 (j) is "to mitigate 
the hardship consequent upon shrinkage in 
the value of estates during the year follow
ing death. Congress enacted it in the light 
of the fact that. due to such shrinkages. 
many estates were almost obliterated by 
the necessity of paying a tax on the value of 
the assets at the date of decedent's death." 
/d. at 446. 

In 1954. section 811 (j) was recodified 
as section 2032. Congress considered pro
posals to amend section 811 U) and, again, 
Congress stated that. "The option to value 
property [on the alternate valuation date I 
initially was provided during the depres
sion of the early 1930's because by the 
time estate taxes were paid. property val
ues had dropped substantially, sometimes 
to such an extent that the proceeds of the 
sale would not pay the estate tax due." 
H. Rep. No. lD-1337 at 90 (\954). See, 
also. S. Rep. No. 83-1622. at 122-123 
(1954). 

In 1958.920.2032-1 of the Estate Tax 
Regulations was published. This regula
tion restates the rule in section 2032(a)(3) 
and provides an example that illustrates the 
rule that only changes in the value of the 
decedent's gross estate due to market con
ditions, and not changes to the value due 
to a mere lapse of time, are to be consid
ered in valuing the decedent's gross estate 
under the alternate valuation method. See 
example in §20.2032-1 (0(1). 

Two judicial decisions have interpreted 
the language of section 2032 and its leg
islative history differently in determining 
whether post-death events other than mar
ket conditions may be taken into account 
under the alternate valuation method. In 
Flanders \'. United States. 347 F. Supp. 95 
(N.D. Cal. 1972). the district court held 
that the reduction in value of property in
cluded in the decedent's estate as a result 
of a voluntary act by the trustee. instead 
of as a result of market conditions. could 
not be taken into consideration in valuing 
the property under the alternate valuation 
method. In that case. a few months af
ter the death of the decedent. the trustee 
of the trust owning decedent's undivided 
one-half interest in real property entered 
into a Land Consen ation Agreement pur
suant to the California Land Conservation 
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Act of 1965. In exchange for restricting 
the property to agricultural uses for a pe
riod of 10 years. the trustee was allowed to 
reduce the assessed value of the land for 
purposes of paying property taxes. The 
estate elected to use the alternate valua
tion method for estate tax purposes and re
ported the value of the decedent's interest 
in the land as $25.000. This value repre
sented one-half of the value of the ranch af
ter the land use restriction was placed upon 
it. less a lack of marketability discount. 

The district court stated that, "It seems 
clear that Congress intended that the char
acter of the property be established for val
uation purposes at the date of death. The 
option to select the alternate valuation date 
is merely to allow an estate to pay a lesser 
tax if unfavorable market conditions (as 
distinguished from voluntary acts chang
ing the character of the property) result in 
a lessening of its fair market value." /d. at 
98. 

In Kohler v. Commissioner, T.e. 
Memo. 2006-152, the U.S. Tax Court 
held that valuation discounts attributable 
to restrictions imposed on closely-held 
corporate stock pursuant to a post-death 
reorganization of the Kohler Company 
should be taken into consideration in valu
ing stock on the alternate valuation date. 
In that case, approximately two months 
after the death of the decedent, the Kohler 
Company underwent a reorganization that 
qualified as a tax-free reorganization un
der section 368(a) and, thus. was not a 
sale or disposition for purposes of section 
2032(a)( I). The estate opted to receive 
new Kohler shares that were subject to 
transfer restrictions. The estate elected to 
use the alternate valuation method under 
section 2032(a)(2) and took into account 
discounts attributable to the transfer re
strictions on the stock in determining the 
value for Federal estate tax purposes. In 
the Internal Revenue Bulletin No. 2008-9 
on March 3. 2008, the IRS nonacquiesced 
to the Tax Court opinion in Kohler (AOD 
200R-J J. 

Explanation of Provisions 

The proposed regulations will amend 
~20.2032-1 by restructuring paragraph (0 
of this section to clarify that the election 
to use the alternate valuation method un
der section 2032 is available to estates 
that experience a reduction in the value 

of the gross estate following the date of 
the decedent's death due to market Con
ditions. but not due to other post-death 
events. The term II/arket conditions is de
fined in the proposed regulations and ex
amples are provided. which are not in
tended to be exclusive. 

Proposed Effective Date 

The fourth sentence of 
§20.2032-1(0(2)(i) is applicable to dece. 
dents dying after May I, 1999, SUbject 
to transition rules for certain incapac
itated individuals. The fifth sentence 
of §20.2032-1(f)(2)(i) is applicable to 
decedents dying aiter November 30, 1983, 
subject to transition rules for certain inca
pacitated individuals. The first, second, 
and third sentences of §20.2032-1(t)(2)(i), 
§20.2032-1(f)(2)(ii), and all but the last 
sentence in §20.2032-1 (f)(2) are applica
ble to decedent's dying after August 16, 
1954. When adopted as final regulations, 
the rules contained in §20.2032-1(f)(l), 
§20.2032-1 (f)(3), and the last sentence of 
§20.2032-1 (f)(2), will be made applicable 
to estates of decedents dying on or after 
April 25, 2008. 

Special Analyses 

It has been determined that this pro
posed regulation is not a significant regu
latory action as defined in Executive Or
der 12866. Therefore, a regulatory assess
ment is not required. It also has been de
termined that section 553(b) of the Admin
istrative Procedure Act (5 V.S.c. chapter 
5) does not apply to these regulations and, 
because these regulations do not impose 
on small entities a collection of informa
tion requirement, the Regulatory Flexibil
ity Act (5 U.s.e. chapter 6) does not ap
ply. Therefore, a Regulatory Flexibility 
Analysis is not required. Pursuant to sec
tion 7805(0 of the Internal Revenue Code, 
this regulation has been submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
its impact on small business. 

Comments and Requests for a Public 
Hearing 

Before these proposed regulations ~e 
adopted as final regulations, considerauon 

will be given to any written (a signed angI
nal and eight (8) copies) or electronic com-



ments that are ~ubmitted timely to the IRS. 
The IRS and the Treasury Department also 
request comments on the clarity of the pro
posed regulations and how they may be 
made easier to understand. All comments 
will be available for public inspection and 
copying. A public hearing may be sched
uled if requested in writing by any person 
that timely submits written comments. If 
a public hearing is scheduled, notice of the 
date, time, and place for the hearing will 
be published in the Federal Register. 

Drafting Information 

The principal author of these proposed 
regulations is Theresa M. Melchiorre, 
Office of Associate Chief Counsel 
(Passthroughs and Special Industries). 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 20 IS pro
posed to be amended as follows: 

PART 20-ESTATE TAX; ESTATES 
OF DECEDENTS DYING AFTER 
AUGUST 16, 1954 

Paragraph 1. The authority citation for 
part 20 continues to read in part as follows: 

Authority: 26 U. S. C. 7805 * * * 
Par. 2. Section 20.2032-1 is amended 

as follows: 
I. Paragraph (f)( 1) is redesignated as 

paragraph (f)(2)(i). 
2. Paragraph (f)(2) is redesignated as 

paragraph (f)(2)(ii). 
3. Paragraph (f) introductory text is 

redesignated as paragraph (f)(2) introduc
tory text and the last sentence in the para
graph is revised. 

4. New paragraphs (f)(1) and (f)(3) are 
added. 

5. The heading for paragraph (h) is 
revised and four sentences are added at the 
end of the paragraph. 

The additions and revisions read as fol
lows. 

§20.2032-1 Alternate valuation. 

* * * * * 
(f) Post-death market conditions and 

other post-death events-(l) In general. 
The election to use the alternate valua
tion method under section 2032 permits 

the property included in the gross estate to 
be valued as of the alternate valuation date 
to the extent that the change in value dur
ing the alternate valuation period is the re
sult of market conditions. The term mar
ket conditions is defined as events outside 
of the control of the decedent (or the dece
dent's executor or trustee) or other person 
whose property is being valued that affect 
the fair market value of the property be
ing valued. Changes in value due to mere 
lapse of time or to other post-death events 
other than market conditions will be ig
nored in determining the value of dece
dent's gross estate under the alternate val
uation method. 

(2) Mere lapse of time. * * * The appli
cation of this paragraph (f)(2) is illustrated 
in paragraphs (f)(2)(i) and (f)(2)(ii) of this 
section: 

(3) Post-death events-(i) In general. 
In order to eliminate changes in value due 
to post-death events other than market con
ditions, any interest or estate affected by 
post-death events other than market condi
tions is included in a decedent's gross es
tate under the alternate valuation method 
at its value as of the date of the decedent's 
death, with adjustment for any change in 
value that is due to market conditions. The 
term post-death events includes, but is not 
limited to, a reorganization of an entity (for 
example, corporation, partnership, or lim
ited liability company) in which the estate 
holds an interest, a distribution of cash or 
other property to the estate from such en
tity, or one or more distributions by the es
tate of a fractional interest in such entity. 

(ii) Examples. The following exam
ples illustrate the application of this para
graph (f)(3). In each example, decedent's 
(D's) estate elects to value D's gross es
tate under the alternate valuation method, 
so that the valuation date of the property 
included in D's gross estate as of D's date 
of death is either the date the property is 
distributed, sold, exchanged, or disposed 
of under section 2032(a)( 1) (the date of 
distribution (distribution date» or the date 
that is 6 months after the date of the dece
dent's death under section 2032(a)(2) (the 
six month alternate valuation date (AVD». 

Example j. At D'sdeath, D owned common stock 

in Corporation, a closely-held subchapter C corpora

tion. At that time, the common stock was not sub
ject to transfer restrictions. D's stock was valued at 
$50X at the date of death. Two months after D's 
death, D's estate participated in a tax-free reorga

nization of Corporation that qualified under section 

368(a) with respect to which no gain or loss was rec

ognized for income tax purposes under sectIOn 354 

or 355. Pursuant to the reorganiLation, D's estate 
opted to exchange its stock for stock subject to trans

fer restrictions. Although the value of the stock did 
not change during the alternate valuation period, dis

counts for lack of marketability and lack of control 

(totaling $20X) were applied in determining the value 
of the stock held by D's estate on the AVD, and D's 

estate reported the value of the stock on the AVD as 
$30X. Because the claimed reduction in value is not 

attrihutable to market conditions, the discounts may 

not be taken into account in determining the value of 
the stock on the AVD. Accordingly, the value on the 

AVD is $50X. 
Example 2. The facts are the same as in Exam

ple I except that the value of the stock declined from 

$50X to $40X during the alternate valuation period 
because of changes in market conditions during that 

period. D's estate may report the value of the stock as 
$40X on the AVD. As in Example j, however, no dis

counts resulting from the reorganization are allowed 

in computing the value on the AVD. 
Example 3. At D's death, D owned property val

ued at $IOOX. Two months after D's death, the execu

tor of D's estate and other family members formed 
four limited partnerships. The estate contributed the 

estate's property to the partnerships in exchange for a 
25% interest in each partnership. Discounts for lack 
of marketability and lack of control (totaling $25X) 
were applied in determining the value of the estate's 
partnership interests, and the estate reported $75X as 

the total value of the estate's partnership interests on 
the AVD. Because the reduction in value is not at
tributable to market conditions, the discounts for lack 

of marketability and control may not be taken into 
account in determining the value of the partnership 
interests on the AVD. The result would be the same 
if the limited partnerships were formed prior to D's 
death, and the estate transferred property into the part
nerships after D's death but prior to the AVD. 

Example 4. At D's death, D owned 100% of the 

units of a limited liability company (LLC) The ex
ecutor elected the alternative valuation method. Dur
ing the 6 months following D's death and in accor
dance with D's will, the executor made 6 distribu
tions, each to a different residuary legatee on a differ

ent date and each of a 10'!t interest in the LLC. Pur
suant to section 2032(a)(l}, each distribution IS val
ued on the distribution date. On the AVD, the estate 
held 40% of the units in the LLC. Pursuant to section 
2032(a)(2), the 40% is valued on the AVD. In valu

ing the 10% interests distributed and the 40% interest 

held on the AVD, discounts for lack of control and 
lack of marketability were applied. The reduction in 
value of the units is not attributable to market con
ditions. Accordingly, the discounts for lack of mar
ketability and control may not be taken into account 

in determining the value of the units distributed or 

held by the estate. The value of each 10'!t distribution 
is determined by taking 10% of the value on the dis
tribution date of the units (100%) owned by the estate 

at D's death. The value of the units held by the estate 

on the AVD is determined by taking 40% of the value 

on the AVD of all of the units ( 100%) owned by the 
estate at D's death. If because of market conditions, 

the units had declined in value as of each distribution 
date or as of the AVD, D's estate would take such re

duction in value into account. 
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Example 5. D died owning 100% of Blackacre. 

D's will directs that Blackacre be divided between 

two trusts, 70% to Trust A for the benefit of S, D's 

surviving spouse, and 30% to Trust B for the benefit 

of C, D's surviving child. The executor of D's es

tate distributed a 70% interest in Blackacre to Trust 
A three months after D's death, and distributed a 

30% interest in Blackacre to Trust B four months af

ter D's death. On the estate tax return, the execu
tor elected to value the estate's property under the al

ternate valuation method under section 2032. There 
was no change in the value of Blackacre during the 
four-month period following D's death. The 70% in
terest in Blackacre is to be valued as of the distribu
tion date to Trust A, and that value is determined by 
taking 70% of the value of all (100%) of Black acre as 
of the distribution date. The 30% interest in Black
acre is to be valued as of the distribution date to Trust 
B, and that value is determined by taking 30% of the 
value of all (100%) of Blackacre as of the distribu
tion date. If, however, because of market conditions 
such as a decline in the real estate market, Blackacre's 
value had declined by 10% between D's date of death 
and the distribution date ofthe 30% interest, the value 
of the 30% interest would be determined by ascertain
ing 30% of the value of all (100%) of Blackacre as of 
the distribution date, which would equal 30% of 90% 
of the date of death value of Blackacre. 

* * * * * 
(h) Effective/applicability date. * * * 

The fourth sentence of paragraph (f)(2)(i) 
of this section is applicable to decedents 
dying after May I, 1999, subject to tran
sition rules for certain incapacitated indi
viduals. The fifth sentence of paragraph 
(f)(2)(i) of this section is applicable to 
decedents dying after November 30, 1983, 
subject to transition rules for certain inca
pacitated individuals. The first, second, 
and third sentences of paragraph (f)(2)(i), 
paragraph (f)(2)(ii), and all but the last 
sentence in paragraph (f)(2) of this section 
are applicable to decedent's dying after 
August 16, 1954. When adopted as final 
regulations, the rules contained in para
graphs (f)( I). (f)(3), and the last sentence 
of paragraph (f)(2) of this section, will be 
made applicable to estates of decedents 
dying on or after April 25, 2008. 

* * * * * 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Registeron April 24, 2008, 
8:45 a.m .. and published in the issue of the Federal Register 
for April 25, 200S, 73 ER. 223(0) 
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Deletions From Cumulative 
List of Organizations 
Contributions to Which 
are Deductible Under Section 
170 of the Code 

Announcement 2008-49 

The Internal Revenue Service has re
voked its determination that the organi
zations listed below qualify as organiza
tions described in sections SOl(c)(3) and 
170(c)(2) of the Internal Revenue Code of 

1986. 
Generally, the Service will not disallow 

deductions for contributions made to a 
listed organization on or before the date 
of announcement in the Internal Revenue 
Bulletin that an organization no longer 
qualifies. However, the Service is not 
precluded from disallowing a deduction 
for any contributions made after an or
ganization ceases to qualify under section 
170(c)(2) if the organization has not timely 
filed a suit for declaratory judgment under 
section 7428 and if the contributor (1) had 
knowledge of the revocation of the ruling 
or determination letter, (2) was aware that 
such revocation was imminent, or (3) was 
in part responsible for or was aware of the 
acti vities or omissions of the organization 
that brought about this revocation. 

If on the other hand a suit for declara
tory judgment has been timely filed, con
tributions from individuals and organiza
tions described in section 170(c)(2) that 
are otherwise allowable will continue to 
be deductible. Protection under section 
7428(c) would begin on May 27, 2008, and 
would end on the date the court first deter
mines that the organization is not described 
in section 170(c)(2) as more particularly 
set forth in section 7428(c)(l). For indi
vidual contributors, the maximum deduc
tion protected is $1,000, with a husband 
and wife treated as one contributor. This 
benefit is not extended to any individual, in 
whole or in part, for the acts or omissions 
of the organization that were the basis for 
revocation. 

Heritage Christian Schools for Children 
Stone Mountain, GA 

Lima Legionnaires Charitable 
Foundation, Inc. 

Lima.OH 

Announcements of 
Disciplinary Sanctions From 
the Office of Professional 
Responsibility Will List SpeCific 
Violations of Circular 230 

Announcement 2008-50 

The Office of Professional Responsi
bility intends to publish announcements 
of disciplinary sanctions in a redesigned 
format that will list specific violations of 
Treasury Department Circular No. 230. 
A new "Disciplinary Sanction" column of 
the announcements will include the rele
vant section number of Circular 230 and a 
brief description of misconduct. Each an
nouncement will be headed by an introduc
tion that explains the various types of sanc
tions, for example, disbannent or suspen
sion from practice before the IRS, 

The listing of individuals sanctioned 
will continue to include the professional 
designation: attorney. certified public 
accountant, enrolled agent, enrolled ac
tuary, enrolled retirement plan agent, or 
appraiser. The listing in the new fonnat 
will be alphabetized first by the names 
of the individuals' states of residence and 
second by the last names of the individuals 
sanctioned. 

Previously, OPR endeavored to pub
lish announcements of disciplinary sanc
tions on a quarterly basis, and each an
nouncement was published in five consec
utive issues of the Internal Revenue Bul
letin (IRB). Future announcements will be 
published more frequently, and each an
nouncement will be published in one issue 
of the IRB and also in the Cumulative Bul

letin. 
OPR redesigned the fonnat of the an

nouncements in order to expand the pub
lic availability of information about disci
plinary proceedings and disciplinary sanc
tions. The first announcement in the new 
format is expected to be published in June 

2008. 



Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 42.-Low-lncome 
Housing Credit 

The adjusted applicable federal short-term, mid

term, and long-term rates are set forth for the month 
of June 2008. See Rev. Rul. 2008-28, page 1029. 

Section 280G.-Golden 
Parachute Payments 

Federal short-term, mid-term, and long-term rates 

are set forth for the month of JLlne 2008. See Rev. 

Rul. 2008-28, page 1029. 

Section 358.-Basis to 
Distributees 
26 CFR 1.358-5: Special rules for assumption of li
abilities. 

1.0.9397 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Assumption of Liabilities 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations and removal 
of temporary regulations. 

SUMMARY: This document contains fi
nal regulations relating to the assumption 
of liabilities under section 358(h) of the 
Internal Revenue Code (Code). Section 
358(h) provides that, after application of 
section 358(d), thc basis in stock received 
in a nonrecognition transaction shall be re
duced to the fair market value of the stock 
by the amount of any liability assumed in 
the exchange. The Treasury Department 
and the IRS have determined that remov
ing an exception to section 358(h) is nec
essary to prevent abuse. These regulations 
affect corporations and their shareholders. 

DATES: Effective Date: These regulations 
are effective on May 9, 2008. 

Applicability Date: For dates of appli
cability, see §§ 1.358-5(a) and (b). 

FOR FURTHER INFORMATION 
CONTACT: Robert M. Rhyne (202) 
622-7550 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains amendments 
to 26 CFR part 1 under section 358(h) 
of the Code. As part of the Consolidated 
Appropriations Act of 200 I (Public Law 
106-554, 114 Stat. 2763), Congress en
acted, on December 21, 2000, section 
358(h), applicable to assumptions of lia
bility after October 18, 1999, to address 
certain transactions in which property is 
transferred to a corporation in exchange 
for both stock and the corporation's as
sumption of certain obligations of the 
transferor. In these transactions, transfer
ors took the position that the obligations 
were not liabilities within the meaning of 
section 357 (c) or that they were described 
in section 357(c)(3), and, therefore, the 
obligations did not reduce the basis of 
the stock received by transferor. These 
assumed obligations, however, did reduce 
the value of the stock. The transferors 
then sold the stock and claimed a loss. In 
this way, taxpayers attempted to duplicate 
a loss in corporate stock and to accelerate 
deductions that typically are allowed only 
on the economic performance of these 
types of obligations. 

Section 358(h)( I) addresses these trans
actions by requiring that, after application 
of section 358(d), the basis in stock re
ceived in an exchange to which section 
351, 354, 355, 356, or 361 applies be re
duced (but not below the fair market value 
of the stock) by the amount of any lia
bility assumed in the exchange. Section 
358(h)(2) provides exceptions to section 
358(h)( 1) where: (A) the trade or busi
ness with which the liability is associated 
is transferred to the person assuming the 
liability as part of the exchange; or (B) 
substantially all of the assets with which 
the liability is associated are transferred to 
the person assuming the liability as part of 
the exchange (the "Asset Exception"). The 
Secretary, however, has the authority to 
limit these exceptions. Section 358(h)(3) 
provides that the term "liability" for pur-

poses of section 358(h) includes any fixed 
or contingent obligation to make payment 
without regard to whether the obligation is 
otherwise taken into account for purposes 
of the Code. 

On May 26, 2005, temporary regu
lations (T.D. 9207, 2005-1 C.B. 1344) 
were published in the Federal Register 
(70 FR 30334) making unavailable the ex
ception of section 358(h)(2)(B), the Asset 
Exception. A notice of proposed rule
making (REG-106736-00, 2005-1 C.B. 
1376) cross-referencing those temporary 
regulations was published in the Federal 
Register (71 FR 30380) on the same day. 

The IRS and the Treasury Department 
received no comments responding to the 
proposed and temporary regulations. No 
public hearing was requested or held. The 
IRS and the Treasury Department have de
termined that making the exception of sec
tion 35S(h)(2)(B) unavailable is necessary 
to prevent abuse; therefore, this document 
contains final regulations adopting the pro
visions of the proposed regulations with no 
change and the corresponding temporary 
regulations are removed. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assess
ment is not required. Pursuant to 5 U.S.C. 
553(d)(3) it has been determined that a 
delayed effective date is unnecessary be
cause this rule finalizes, without change, 
currently effective temporary rules re
garding the assumption of liabilities. It is 
hereby certified that these regulations will 
not have a significant economic impact 
on a substantial number of small entities. 
This certification is based upon the fact 
that the only impact of the regulations is 
to require taxpayers to calculate the basis 
of stock received in certain transactions 
more accurately. Therefore, a Regulatory 
Flexibility Analysis under the Regulatory 
Flexibility Act (5 U.S.c. Chapter 6) is 
not required. Pursuant to section 7805(f) 
of the Code, the notice of proposed rule
making preceding these regulations was 
submitted to the Chief Counsel for Advo-
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cacy of the Small Business Administration 

for comment on its impact on small busi
ness. 

Drafting Information 

The principal author of these regula
tions is Robert M. Rhyne of the Office 
of Associate Chief Counsel (Corporate). 
However, other personnel from the IRS 
and the Treasury Department participated 
in their development. 

* * * * * 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR part I is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I is amended by adding an entry in 
numerical order to read as follows: 

Authority: 26 U.S.c. 7805 * * * 
§ 1.358-5 also issued under 26 U .S.c. 

358(h)(2). * * * 
Par. 2. Section 1.358-5 is added to read 

as follows: 

§/.358-5 Special rules for assumption of 
liabilities. 

(a) In general. Section 358(h)(2)(B) 
does not apply to an exchange occurring 
on or after May 9, 2008. 

(b) Effective/Applicability date. For 
exchanges occurring on or after June 
24, 2003, and before May 9, 2008, see 
§ 1.358-5T as contained in 26 CFR part I 
in effect on April I, 2007. 

§1.358-5T [Removed] 

Par. 3. Section 1.358-5T is removed. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved April 28, 2008. 

Eric Solomon, 
A.uistant Secretary of 

the Treasury (Tax Policy). 

(Filed bl the Oftice of the Federal Register on May 8, 2008. 
8:-l5 a.o', .. and publIshed in the issue of the Federal Register 
for May 9. 2008. 73 F.R. 26321) 

1026 2008-1 C.B. 

Section 368.-Definitions 
Relating to Corporate 
Reorganizations 
26 CFR 1.368-2.' DefinitiOlI of terms. 

T.D.9396 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Corporate Reorganizations; 
Amendment to Transfers of 
Assets or Stock Following a 
Reorganization 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulation. 

SUMMARY: This document contains final 
regulations that amend T.D. 9361, titled 
Transfers of Assets or Stock Following a 
Reorganization. These final regulations 
make certain clarifying amendments to the 
rules regarding the effect of certain trans
fers of assets or stock on the continuing 
qualification of transactions as reorganiza
tions under section 368(a). These regula
tions affect corporations and their share
holders. 

DATES: Effective Date: These regulations 
are effective on May 9, 2008. 

Applicability Date: For dates of appli
cability, see § 1.368-2(k)(3). 

FOR FURTHER INFORMATION 
CONTACT: Mary W. Lyons, at (202) 
622-7930 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

As noted in the preamble to T.D. 9361, 
2007-47 l.R.B. 1026 (72 FR 60556), 
§ 1.368-1 (a) provides that a transaction 
must be evaluated under all relevant provi
sions of law, including the step transaction 
doctrine, in determining whether it qual
ifies as a reorganization under section 
368(a). Section 1.368-2 provides guid
ance regarding whether a transaction sat
isfies the explicit statutory requirements 

of a particular reorganization. Specifi. 

cally, section 1.368-2(k) provides that 
a transaction otherwise qualifying as a 

reorganization will not be disqualified 
or recharacterized as a result of cenain 
subsequent transfers of assets or stock de
scribed therein. The fact that a SUbsequent 
transfer of assets or stock is not described 
in § 1.368-2(k) does not necessarily pre
clude reorganization qualification, but the 
overall transaction would then be subject 
to analysis under the step transaction doc
trine. 

Section 1.368-2(k), as in effect prior to 
these final regulations, generally pennits 
one or more post-reorganization trans
fers (or successive transfers) of assets 
or stock, provided that the Continuity 
of Business Enterprise (COB E) require
ment is satisfied and the transfer(s) qual
ify as "distributions" (as described in 
§ l.368-2(k)(l )(i» or "other transfers" (as 
described in § l.368-2(k)(\ )(ii)). These fi
nal regulations amend those rules to clarify 
that a transfer to the former shareholders of 
the acquired corporation (other than a for· 
mer shareholder that is also the acquiring 
corporation) or the surviving corporation, 
as the case may be, is not described in 
paragraph (k)( 1) to the extent it constitutes 
the receipt by such shareholders of con· 
sideration for their proprietary inte,rests in 
the acquired corporation or the surviving 
corporation, as the case may be. Any such 
transfer to the former shareholders follow· 
ing a transaction otherwise qualifying as a 
reorganization under section 368(a) calls 
into question whether the underlying trans
action satisfies the continuity of interest 
requirement in Treas. Reg. §J.368-l(e) 
as well as certain statutory limitations 
on pennissible consideration (such as the 
"solely for voting stock" requirement in 
section 368(a)(1)(B) or (C». Therefore, 
such transfers are outside the scope of the 
safe harbor protection afforded by these 
final regulations. Nevertheless, the safe 
harbor of Treas. Reg. § l.368-2(k) con
tinues to apply to transfers to the former 
shareholders that do not constitute con· 
sideration for their proprietary interests in 
the acquired corporation or the surviving 
corporation, as the case may be, such as 
certain pro-rata dividend distributions by 
the acquiring corporation following a re
organization. Moreover, the amendment 
provides that the limitation on the scope 
of Treas. Reg. l.368-2(lc) does not apply 



to transfers to a shareholder that also is 
the acquiring corporation in the reorgani
zation. Thus, the regulations continue to 
provide safe harbor protection to certain 
"upstream" reorganizations followed by a 
transfer of acquired assets. See, for exam
ple, Rev. Rul. 69-617, 1969-2 C.B. 57. 

In addition, these final regulations 
amend § l.368-2(k) to clarify that the safe 
harbor shall not apply to a transfer by the 
former shareholders of the acquired cor
poration (other than a former shareholder 
that is also the acquiring corporation) or 
the surviving corporation, as the case may 
be, of consideration initially received in 
the potential reorganization to the issuing 
corporation or a person related to the issu
ing corporation (see definition of "related 
person" in §1.368-1(e». 

Further, these final regulations revise 
the title of paragraph (k)(l )(ii) and the 
requirement in paragraph (k)( 1 )(ii)(A). 
These amendments are intended to clarify 
that a distribution to shareholders is not a 
transfer described in paragraph (k)( 1 )(ii) 
regardless of whether or not it is described 
in paragraph (k)(l )(i). Additionally, 
these final regulations amend paragraph 
(k)(l)(ii)(C) to clarify that a transfer is 
not described in paragraph (k)( 1)(ii) if the 
acquired corporation, the acquiring cor
poration, or the surviving corporation, as 
the case may be, terminates its corporate 
existence for Federal income tax purposes 
in connection with the transfer. 

Finally, conforming changes are made 
to the analysis in Examples 1, 6, 7, 8 and 
9, and one clarifying change is made to the 
facts in Example 3. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) does 
not apply to these regulations and, because 
these regulations do not impose a collec
tion of information on small entities, the 
Regulatory Flexibility Act (5 V.S.c. chap
ter 6) does not apply. Therefore, a Regu
latory Flexibility Analysis is not required. 
Pursuant to section 7805(f) of the Inter
nal Revenue Code, these regulations have 
been submitted to the Chief Counsel for 

Advocacy of the Small Business Admin
istration for comment on their impact on 
small businesses. 

Drafting Information 

The principal author of these final reg
ulations is Mary W. Lyons of the Office 
of Associate Chief Counsel (Corporate). 
However, other personnel from the IRS 
and Treasury Department participated in 
their development. 

Availability of IRS Documents 

IRS revenue rulings, procedures, and 
notices cited in this preamble are made 
available by the Superintendent of Docu
ments, U.S. Government Printing Office, 
Washington, DC 20402. 

* * * * * 
Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part 1 continues to read in part as follows: 

Authority: 26 U.s.c. 7805 * * * 
Par. 2. Section 1.368-2(k) is revised to 

read as follows: 

§1.368-2 Definition of terms. 

* * * * * 
(k) Certain transfers of assets or stock 

in reorganizations-(1) General rule. A 
transaction otherwise qualifying as a re
organization under section 368(a) shall 
not be disqualified or recharacterized as 
a result of one or more subsequent trans
fers (or successive transfers) of assets or 
stock, provided that the requirements of 
§ 1.368-1 (d) are satisfied and the trans
fer(s) are described in either paragraph 
(k)(l)(i) or (k)(1)(ii) of this section. How
ever, this paragraph (k) shall not apply to 
a transfer to the former shareholders of the 
acquired corporation (other than a former 
shareholder that is also the acquiring cor
poration) or the surviving corporation, as 
the case may be, to the extent it constitutes 
the receipt of consideration for a propri
etary interest in the acquired corporation 
or the surviving corporation, as the case 
may be. Similarly, this paragraph (k) shall 

not apply to a transfer by the former share
holders of the acquired corporation (other 
than a former shareholder that is also the 
acquiring corporation) or the surviving 
corporation, as the case may be, of consid
eration initially received in the potential 
reorganization to the issuing corporation 
Or a person related to the issuing corpora
tion (see definition of "related person" in 
§1.368-1(e». 

(i) Distributions. One or more distribu
tions to shareholders (including distribu
tion(s) that involve the assumption of li
abilities) are described in this paragraph 
(k)(1)(i) if-

(A) The property distributed consists 
of-

(1) Assets of the acquired corporation, 
the acquiring corporation, or the surviving 
corporation, as the case may be, or an in
terest in an entity received in exchange for 
such assets in a transfer described in para
graph (k)(1 )(ii) of this section; 

(2) Stock of the acquired corporation 
provided that such distribution(s) of stock 
do not cause the acquired corporation to 
cease to be a member of the qualified 
group (as defined in § I.368-1(d)(4)(ii»; 
or 

(3) A combination thereof; and 
(B) The aggregate of such distributions 

does not consist of-
(1) An amount of assets of the acquired 

corporation, the acquiring corporation 
(disregarding assets held prior to the po
tential reorganization), or the surviving 
corporation (disregarding assets of the 
merged corporation), as the case may be, 
that would result in a liquidation of such 
corporation for Federal income tax pur
poses; or 

(2) All of the stock of the acquired cor
poration that was acquired in the transac
tion. 

(ii) Transfers Other Than Distributions. 
One or more other transfers are described 
in this paragraph (k)( 1 )(ii) if-

(A) The transfer(s) do not consist of one 
or more distributions to shareholders; 

(B) The property transferred consists 
of-

(1) Part or all of the assets of the ac
quired corporation, the acquiring Corpora
tion, or the surviving corporation, as the 
case may be; 

(2) Part or all of the stock of the ac
quired corporation, the acquiring corpora
tion, or the surviving corporation, as the 
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case may be, provided that such transfer(s) 
of stock do not cause such corporation 
to cease to be a member of the qualified 
group (as defined in § 1.368-1 (d)(4)(ii)); 
or 

(3) A combination thereof; and 
(C) The acquired corporation, the ac

quiring corporation, or the surviving cor
poration, as the case may be, does not ter
minate its corporate existence for Federal 
income tax purposes in connection with 
the transfer(s). 

(2) Examples. The following examples 
illustrate the application of this paragraph 
(k). Except as otherwise noted, P is the 
issuing corporation, and T is an unrelated 
target corporation. All corporations have 
only one class of stock outstanding. T 
operates a bakery that supplies delectable 
pastries and cookies to local retail stores. 
The acquiring corporate group produces a 
variety of baked goods for nationwide dis
tribution. Except as otherwise noted, P 
owns all of the stock of S-I and 80 percent 
of the stock of S-4, S-I owns 80 percent 
of the stock of S-2 and 50 percent of the 
stock of S-5, S-2 owns 80 percent of the 
stock of S-3, and S-4 owns the remaining 
50 percent of the stock of S-5. The exam
ples are as follows: 

Example I. Transfers of acquired assets to mem
bers of the qualified group after a reorganization un
der section 368(all J IIC). (il Facts. Pursuant to a plan 
of reorganization. T transfers all of its assets to S-I 
solely in exchange for P stock, which T distributes to 
its shareholders. and S-I's assumption uf T's liabil
ities. In addition, pursuant to the plan. S-I transfers 
all of the T assets to S-2. and S-2 transfers all of the 
T assets to S-3. 

(iil AnalYSis. Under this paragraph (k). the trans
action. which otherwise qualifies as a reorganization 
under section 368(a)( I )(e). is not disqualified by the 
successive transfers of all of the T assets to S-2 and 
from S-2 to S-3 because the transfers are not one or 
more distributions to shareholders, the transfers con
sist of part or all of the assets of the acquiring corpora
tion. the acquiring corporation does not terminate its 
corporate existence for Federal income tax purposes 
in connection with the transfers. and the transaction 
satisfies the requirements of * 1.36B-1 (d). 

Example 2. Distriburioll of acquired assels to a 
memher of the qualified group afrer a reorgani~ation 
under sectioll 368(a)( I )(C). (i) FaCls. Pursuant to a 
plan of reorganization, T transfers all of its assets 
to S-I solely in exchange for P stock. which T dis
tributes to its shareholders. and 5-I's assumption of 
T's liabilities. In addition. pursuant to the plan. S-I 
distributes half of the T assets to P. and P assumes half 
of the T liabilities. 

(ii) Arwlvsis. Under this paragraph (k). the trans
action. which otherwise qualifies as a reorganization 
under section 368(a)( I )(C!. is not disqualified by the 
distribution of half of the T assets from S-I to P. or 
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P's assumption of half of the T liabilities from S-I, 
because the distribution consists of assets of the ac
quiring corporation. the distribution does not consist 
of an amount of S-I'$ assets that would result in a liq
UIdation of S-I for Federal income tax purposes (dis
regarding S-I 's assets held prior to the acquisition of 
TL and the transaction satisfies the requirements of 

* 1J68-I(d). 
Example 3. JlldireCl distribution of acquired as

sets to a member of Ihe qualified group after a reor
gani~atioll under sectio/I 36.'1(all J HC). (il Facts. The 
facts are the same as Example 2, except that. instead 
of 5-1 distributing half of the T assets to P and hav
ing P assume half of the T liabilities, S-I contributes 
half of the T assets to newly formed S-6, S-6 assumes 
half of the T liabilities, and S-I distributes all of the 

S-6 stock to P. 
(ii) Analysis. Under this paragraph (k), the trans

action. which otherwise qualifies as a reorganization 
under section 368(a)( I He), is not disqualified by the 
transfer of half of the T assets to S-t> and the distri
bution of the 5-6 stoe k to P because the transfer of 
half of the T assets to S-6 is described in paragraph 
(k)(\ )(Ii) of this section, the distribution of the S-t> 
stock to P is an indirect distribution of assets of the 
acquiring corporation. the distribution does not COIl

sist of an amount of S-I'5 assets that would result in 
a liquidation of S-I for Federal income tax purposes 
(disregarding 5-1 's assets held prior to the acquisi
tion of T). and the transaction satisfies the require
ments of § 1368-I(d). 

Example 4. Distriburion of acquired stock to a 
controlled partnership after a reorganizarion under 
secrion 368(a){1)(B). (i) Facts. Pawns 80 percent of 
the stock of S-I. and an 80-percent interest in PRS. a 
partnership. 5-4 owns the remaining 20-percent in
terest in PRS. PRS owns the remaining 20 percent of 
the stock of 5-1. Pursuant to a plan of reorganization. 
the T shareholders transfer all of their T stock to S-I 
solely in exchange for P stock. In addition. pursuant 
to the plan. S-I distributes 90 percent of the T stock 
to PRS in redemption of 5 percent of the stock of S-I 
owned by PRS. 

(ii) Analysis. Under this paragraph (k). the trans
action. which otherwise qualifies as a reorganization 
under section 368(a)( I )(B). is not disqualified by the 
distribution of 90 percent of the T stock from S-I 
to PR5 because the distribution consists of less than 
all of the stock of the acquired corporation that was 
acquired in the transaction. the distribution does not 
cause T to cease to be a member of the qualified group 
(as defined in § 1.368-I(d)(4)(ii)). and the transaction 
satisfies the requirements of § 1.368-1 (d). 

Example 5. Transfer of acquired stock to a non
controlled parrnershlp. Ii) Facls. Pursuant to a plan. 
the T shareholders transfer all of their T stock to S-I 
solely in eXChange for P stock. In addition, as part of 
the plan. T distributes half of its assets to S-I. S-I 
assumes half of the T liabilities. and S-I transfers the 
T stock to S-2. S-2 and U. an unrelated corporation. 
form a new partnership. PRS. Immediately thereafter. 
S-2 transfers all of the T stock to PRS in exchange for 
a 50 percent interest in PRS. and U transfers cash to 
PR5 in exchange for a 50 percent interest in PRS. 

(ii) Ana/vsis. Under this paragraph (k). the trans
action. which otherwise qualifies as a reorganization 
under section 368(a)( I )(B). is not disqualified by the 
distribution of half of the T assets from T to S-I, or 
S-I's assumption of half of the T liabilities from T, 

because the distribution consists of assets of !be ac. 
quired corporation. the distribution does hOI. consist 
of an amount of T's assets that would result in a liq
uidation ofT for Federal income tax purposes, andthc 
transaction satisfies the requirements of § I J68-I(d). 
Further. this paragraph (k) describes the transfer of 
the acquired stock from S-I to S-2. but does nOl. de
scribe the transfer of the acquired stock from S-2 
to PRS because such transfer causes T to cease to 
be a member of the qualified group (as defined in 
§ 1.368-1 (d)(4)(ii)). Therefore, the characteriutioo 
of this transaction must be determined under the rele
vant provisions of law, including the step transactioo 
doctrine. See § 1.368-1 (a). The transaction fail$ to 
meet the control requirement of a reorganization de. 
scribed in section 368(a)(I)(B) because immediately 
after the acquisition of the T stock. the acquiring cor
poration does not have control of T. 

Example 6. Transfers of acquired assets to mtm. 
bers of rhe qualified group after a reorganization 11/1. 

der sectioll 368(a)( 1 )(D). (i) Facts. P owns all of the 
stock of T. Pursuant to a plan of reorganization. T 
transfers all of its assets to 5-1 solely in exchange 
for S-I stock, which T distributes to p, and S-I 's AS

sumption of T's liabilities. In addition, pursuant to 
the plan. S-I transfers all of the T assets to S-2, and 
S-2 transfers all of the T assets to S-3. 

(ii) Analysis. Under this paragraph (k), the trans
action, which otherwise qualifies as a reorganiution 
under section 368(a)( I )(0). is not disqualified by the 
successive transfers of all the T assets from S-I to 
S-2 and from S-2 to S-3 because the transfers are not 
one or more distributions to shareholders, the trans
fers consist of part or all of the assets of the acquir
ing corporation. the acquiring corporation does not 
terminate its corporate existence for Federal income 
tax purposes in connection with the transfers. and the 
transaction satisfies the requirements of §1.368-I(d). 

Example 7. Transfer of stock of the acquiring cor
poration to a member of the qlwlijied group after a 
reorganization under seerion 368(a)( I HA) by reason 
of section 368(a)(2)(D). (i) Facts. Pursuanlto a pllill 
of reorganization, S-I acquires all of the T assets in 
the merger of T into S-\. In the merger, the T share
holders receive solely P stock. Also. pursuant to the 
plan. P trans fers all of the 5-1 stock to S-4. 

(ii) Analysis. Under this paragraph (k). the trans
action. which otherwise qualifies as a reorganization 
under section 368(a)(I)(A) by reason of section 
368(a)(2)(D), is not disqualified by the transfer of all 
of the S-l stock to 5-4 because the transfer is not 
a distribution to shareholders. the transfer consists 
of part or all of the stock of the acquiring corpo
ration. the transfer does not cause 5-1 to cease to 
be a member of the qualified group (as defined in 
§ 1.368~ I (d)( 4 )(ii), the acquiring corporation does 
not terminate its corporate existence for Federal 
income tax purposes in connection with the transfer, 
and the transaction satisfies the requirements of 
§ 1.368-1 (d). 

Example 8. Transfer of acquired assets to a 
partnership after a reorganization under seclion 
368(a)(J)(A) by reason of section 368(a)(2)(D). (I) 

Facts. Pursuant to a plan of reorganization. 5-1 ac· 
quires all of the T assets in the merger ofT into 5--1. 
In the merger. the T shareholders receive solely P 
stock. In addition, pursuant to the plan. S-l transfers 
all of the T assets to PR5 a partnership in whlch 

, . s T's 
5-1 owns a 33 lh-percent interest. PRS contInue 



historic business. S-1 does not perform active and 
substantial management functions as a panner with 
respect to PRS' business. 

(ii) Analysis. Under this paragraph (k). the trans
action, which otherwise qualifies as a reorganization 
under section 368(a)(1)(A) by reason of section 
368(a)(2)(D), is not disqualified by the transfer of T 
assetS from S-J to PRS because the transfer is not 
a distribution to shareholders, the transfer consists 
of part or all of the assets of the acquiring corpora
tion, the acquiring corporation does not terminate its 
corporate existence for Federal income tax purposes 
in connection with the transfers, and the transaction 
satisfies the requirements of § J.368-l(d). 

Example 9. Sale of acquired assets to a member 
of the qualified group after a reorganization under 
section 368(a)(l )(e). (i) Facts. Pursuant to a plan 
of reorganization, T transfers all of its assets to S-l 
in exchange for P stock, which T distributes to its 
shareholders, and S-J's assumption of T's liabilities. 
In addition, pursuant to the plan, S-1 sells all of the 
T assets to S-5 for cash equal to the fair market value 
of those assets. 

(ii) Analysis. Under this paragraph (k), the trans
action, which otherwise qualifies as a reorganization 
under section 368(a)( J )(e), is not disqualified by the 
sale of all of the T assets from S-J to S-5 because the 
transfer is not a distribution to shareholders, the trans
fer consists of pan or all of the assets of the acquir
ing corporation, the acquiring corporation does not 
tenninate its corporate existence for Federal income 
tax purposes in connection with the transfer, and the 
transaction satisfies the requirements of § J.368-l(d). 

(3) Effective/applicability dates. This 
paragraph (k) applies to transactions oc
curring on or after May 9, 2008, except that 
it does not apply to any transaction occur
ring pursuant to a written agreement which 
is binding before May 9, 2008, and at all 
times after that. 

* * * * * 
Linda E. Stiff, 

Deputy Commissioner for 
Services and Enforcement. 

Approved May 2, 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on May 8. 2008. 
8:45 •. m .• and published in the issue of the Federal Register 
for May 9, 2008, 73 F.R. 26322) 

Section 382.-Limitation 
on Net Operating Loss 
Carryforwards and Certain 
Built-In Losses Following 
Ownership Change 

The adjusted applicable federal long-term rate is 

set forth for the month of June 2008. See Rev. Rul. 

2008-28, page 1029. 

Section 412.-Minimum 
Funding Standards 

The adjusted applicable federal short-term, mid

term, and long-term rates are set forth for the month 

of June 2008. See Rev. Rul. 2008-28, page 1029. 

Section 467.-Certain 
Payments for the Use of 
Property or Services 

The adjusted applicable federal short-term, mid

term. and long-term rates are set forth for the month 

of June 2008. See Rev. Rul. 2008-28, page 1029. 

Section 468.-Special 
Rules for Mining and Solid 
Waste Reclamation and 
Closing Costs 

The adjusted applicable federal shan-term, mid

term, and long-term rates are set fonh for the month 

of June 2008. See Rev. Rul. 2008-28, page 1029. 

Section 482.-Allocation 
of Income and Deductions 
Among Taxpayers 

Federal short-term, mid-term, and long-term rates 

are set forth for the month of June 2008. See Rev. 

Rul. 2008-28, page 1029. 

Section 483.-lnterest on 
Certain Deferred Payments 

The adjusted applicable federal short-term. mid

term, and long-term rates are set forth for the month 

of June 2008. See Rev. Rul. 2008-28, page 1029. 

Section 642.-Special 
Rules for Credits and 
Deductions 

Federal short-term, mid-term, and long-term rates 

are set fonh for the month of June 2008. See Rev. 

Rul. 2008-28, page 1029. 

Section 807.-Rules for 
Certain Reserves 

The adjusted applicable federal short-term, mid

term. and long-term rates are set fonh for the month 

of June 2008. See Rev. Rul. 2008-28, page 1029. 

Section 846.-Discounted 
Unpaid Losses Defined 

The adjusted applicable federal short-term, mid

term. and long-term rates are set forth for the month 

of June 2008. See Rev. Rul. 2008-28, page 1029. 

Section 1274.-Determi
nation of Issue Price in the 
Case of Certain Debt Instru
ments Issued for Property 
(Also Sections 42. 280G, 382, 412, 467, 468, 482, 
483.642,807,846, 1288. 7520, 7872.) 

Federal rates; adjusted federal rates; 
adjusted federal long-term rate and the 
long-term exempt rate. For purposes of 
sections 382, 642, 1274, 1288, and other 
sections of the Code, tables set forth the 
rates for June 2008. 

Rev. Rul. 2008-28 

This revenue ruling provides vari
ous prescribed rates for federal income 
tax purposes for June 2008 (the current 
month). Table 1 contains the short-term, 
mid-term, and long-term applicable fed
eral rates (AFR) for the current month 
for purposes of section 1274(d) of the 
Internal Revenue Code. Table 2 contains 
the short-term, mid-term, and long-term 
adjusted applicable federal rates (adjusted 
AFR) for the current month for purposes 
of section 1288(b). Table 3 sets forth the 
adjusted federal long-term rate and the 
long-term tax-exempt rate described in 
section 382(f). Table 4 contains the ap
propriate percentages for determining the 
low-income housing credit described in 
section 42(b )(2) for buildings placed in 
service during the current month. Finally, 
Table 5 contains the federal rate for deter
mining the present value of an annuity, an 
interest for life or for a term of years, or 
a remainder or a reversionary interest for 
purposes of section 7520. 
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REV. RUL. 2008-28 TABLE 1 

Applicable Federal Rates (AFR) for June 2008 

Period for Compounding 

Annual Semiannual Quarterly Monthly 

Short-term 

AFR 2.089'c 2.07% 2.060/c 2.06% 
110% AFR 2.29% 2.28% 2.27% 2.27% 
120% AFR 2.50% 2.48% 2.47% 2.47% 
130% AFR 2.71% 2.69% 2.68% 2.68% 

Mid-term 

AFR 3.20% 3.17% 3.16% 3.15% 
110% AFR 3.52% 3.49% 3.47% 3.46% 
120% AFR 3.84% 3.80% 3.78% 3.77% 
130% AFR 4.16% 4.12% 4.10% 4.09% 
150% AFR 4.82% 4.76% 4.73% 4.71% 
17591' AFR 5.63% 5.55% 5.51% 5.49% 

Long-term 

AFR 4.46% 4.41% 4.39% 4.37% 
110% AFR 4.91% 4.85% 4.82% 4.80% 
120% AFR 5.36% 5.29% 5.26% 5.23% 
130% AFR 5.81% 5.73% 5.69% 5.66% 

REV RUL. 2008-28 TABLE 2 

Adjusted AFR for June 2008 

Period for Compounding 

Annual Semiannual Quarterly Monthly 

Short-term adjusted 1.95% 1.94% 1.94% 1.93% 
AFR 

Mid-term adjusted AFR 3.07% 3.05% 3.04% 3.03% 

Long-term adjusted 4.57% 4.52% 4.49% 4.48% 
AFR 

REV RUL. 2008-28 TABLE 3 

Rates Under Section 382 for June 2008 

Adjusted federal long-term rate for the current month 4.57% 

Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted 
federal long-term rates for the current month and the prior two months.) 4.71 % 

REV RUL. 2008-28 TABLE 4 

Appropriate Percentages Under Section 42(b)(2) for June 2008 

Appropriate percentage for the 701Jc present value low-income housing credit 

Appropriate percentage for the 309'( present value low-income housing credit 
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REV. RUL. 2008-28 TABLE 5 

Rate Under Section 7520 for June 2008 

Applicable federal rate for detennining the present value of an annuity, an interest for life or a term of years, 
or a remainder or reversionary interest 3.8% 

Section 1288.-Treatment 
of Original Issue Discount 
on Tax-Exempt Obligations 

The adjusted applicable federal short-term, mid
term, and long-term rates are set forth for the month 
of June 2008. See Rev. Rut 2008-28, page 1029. 

Section 7520.-Valuation 
Tables 

The adjusted applicable federal short-term, mid
term, and long-term rates are set forth for the month 
of June 2008. See Rev. Rul. 2008-28, page 1029. 

Section 7603.-Service 
of Summons 
26 CFR 301.7603-2: Third-party recordkeeepers, 

T.D.9395 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 301 

Suspension of Statutes of 
Limitations in Third-Party and 
John Doe Summons Disputes 
and Expansion of Taxpayers' 
Rights to Receive Notice 
and Seek Judicial Review of 
Third-Party Summonses 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final Regulations. 

SUMMARY: This document contains fi
nal regulations relating to third-party and 
John Doe summonses. These final regula
tions reflect amendments to sections 7603 
and 7609 of the Internal Revenue Code 
of 1986 made by the Internal Revenue 
Service Restructuring and Reform Act of 
1998, the Omnibus Budget Reconciliation 

Act of 1990, the Technical and Miscella
neous Revenue Act of 1988, and the Tax 
Refonn Act of 1986. These final regula
tions provide guidance relating to the man
ner by which summonses may be served 
on third-party recordkeepers, the expanded 
class of third-party summonses subject to 
notice requirements and other procedures, 
and the suspension of periods of limita
tions if a court proceeding is brought in
volving a challenge to a third-party sum
mons, or if a third party's response to a 
summons is not finally resolved within six 
months after service. These final regula
tions affect third parties who are served 
with a summons, taxpayers identified in 
a third-party summons, and other persons 
entitled to notice of a third-party summons. 

DATES: Effective Date: These regulations 
are effective April 30, 2008. 

Applicability Date: For the date 
of applicability, see §§301.7603-1(t); 
301.7603-2(c); 301.7609-1 (d); 
301.7609-2(c); 301.7609-3(e); 
301.7609-4(d); and 301.7609-5(f). 

FOR FURTHER INFORMATION 
CONTACT: Elizabeth Rawlins at (202) 
622-3630 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains final regula
tions amending the Procedure and Ad
ministration Regulations (26 CFR part 
301) under sections 7603 and 7609 of the 
Internal Revenue Code of 1986 (Code). 
The final regulations reflect amendments 
to sections 7603 and 7609 made by the 
Internal Revenue Service Restructuring 
and Reform Act of 1998 (Public Law 
105-206, 112 Stat. 685) (RRA 1998), 
the Technical and Miscellaneous Revenue 
Act of 1988 (Public Law 100-647, 102 
Stat. 3343) (TAMRA 1988), and the Tax 
Refonn Act of 1986 (Public Law 99-514, 
100 Stat. 2085) (TRA 1986). The final 
regulations also reflect changes made to 

section 6503(j) in the Omnibus Budget 
Reconciliation Act of 1990 (Public Law 
101-508, 104 Stat. 1388) (OBRA 1990). 

On July 21, 2006, the IRS published in 
the Federal Register a notice of proposed 
rulemaking (REG-153037-01, 2007-15 
I.R.B. 942 [71 FR 41377]) that inter
prets the amendments to sections 7603 
and 7609. Written comments from one 
commentator on several of the proposed 
sections were received. No request for a 
public hearing was received, nor was one 
held. The proposed regulations, as revised 
by this Treasury decision, are substantially 
adopted as final regulations. 

As described more fully in the pre
amble to the proposed regulations, these 
regulations provide guidance relating to 
the manner in which summonses may be 
served on third-party recordkeepers, the 
expanded class of third-party summonses 
to which the notice requirements and other 
procedures apply, the suspension of a 
taxpayer's periods of limitations if that 
taxpayer petitions to quash a third-party 
summons or intervenes in a proceeding to 
enforce such a summons, and the suspen
sion of a taxpayer's periods of limitations 
if a summoned third party does not finally 
resolve its response to a summons within 
six months after service of a summons. 

Comments on the Proposed Regulations 
and Explanation of Changes 

§301.7609-1(a)(2)-In general 

Proposed §301.7609-1(a)(2) provides 
that neither section 7609 nor the regu
lations "limit the IRS's ability to obtain 
infonnation. other than by summons, 
through fonnal or informal procedures au
thorized by sections 7601 and 7602." The 
commentator suggested that this provi
sion be prefaced with the phrase "[e]xcept 
as provided in Section 7609 or Treasury 
Regulations" and further explained that 
section 7609 does contain provisions, such 
as section 7609(d), that limit the IRS's 
ability to obtain infonnation when a sum
mons has been served. 
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This suggestion has not been adopted 
in the final regulations. Proposed 
§301.7609-I(a)(2) is consistent with the 
language of section 7609U), which pro
vides: "Nothing in this section shall 
be construed to limit the [IRS's] abil
ity to obtain information, other than by 
summons, through formal or informal 
procedures authorized by sections 7601 
and 7602." Section 7609(j) and proposed 
§301.7609-I(a)(2) are directed (O situ
ations in which the IRS has not issued 
a summons, but is instead seeking in
formation through informal procedures 
authorized by sections 7601 and 7602. 
In these situations, section 7609 and the 
regulations do not apply. 

§301.7609-2(a)( 1 )-Persons entitled to 
notice 

Section 7609(a)( 1) provides that no
tice of a third party summons shall be 
given to "any person (other than the per
son summoned) who is identified in the 
summons." Proposed §301.7609-2(a)( I) 
provides: "The only persons so identi
fied are the person with respect to whose 
liability the summons is issued and any 
other person identified in the description 
of summoned records or testimony. For 
example, if the IRS issues a summons to a 
bank with respect to the liability of C that 
requires the production of account records 
of A and B, both of whom are named in 
the summons, the IRS must notify A, B, 
and C of the summons." 

The commentator suggested that the 
statutory phrase "any person 00. identified 
in the summons" should be interpreted 
more broadly to encompass persons to 
whom the summoned records relate who 
belong to a specifically identifiable class, 
but who are not identified by name in 
the summons. The commentator offered 
examples of persons described generi
cally by phrases, such as "children" or 
"closely-held corporations in which the 
taxpayer is a shareholder." 

This suggestion has not been adopted 
in the final regulations. The requirement 
that an identified person be named in the 
summons is consistent with longstanding 
regulations under section 7609. Nothing in 
the statutory amendments to section 7609 
since these regulations were promulgated 
suggests that Congress intended to change 
the meaning of this concept. 
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The commentator also suggested that 
the example in the proposed regulations 
could be read to mean that a person named 
in a summons is only entitled to notice if 
that person's records are sought from the 
third party. This reading is incorrect. The 
regulations do not condition the right to 
notice on a finding that the identified per
son's records are sought. Instead, "any ... 
person identified in the description of sum
moned records or testimony" is entitled to 
notice, as is the taxpayer with respect to 
whose liability the summons is issued. 

§301. 7609-3(a)-Duty of the summoned 
party 

Proposed §301.7609-3(a) provides: 
"Upon receipt of a summons, the sum
moned party must begin to assemble the 
summoned records. The summoned party 
must be prepared to produce the sum
moned records on the date on which the 
summons states that they are to be ex
amined, regardless of the institution or 
anticipated institution of a proceeding to 
quash or the summoned party's interven
tion in a proceeding to quash, as allowed 
under section 7609(b)(2)(C)." 

The commentator suggested that pro
posed §30 /.7609-3 (a) is overbroad be
cause the statutory provision on which it is 
based, section 7609(i)(l), is preceded by 
the heading: "Recordkeeper Must Assem
ble Records and Be Prepared To Produce 
Records." The commentator concluded 
that section 7609(i)( I) can apply only 
to third-party recordkeepers. This con
clusion is not supported by the statutory 
amendment to section 7609(i)(l) under 
RRA 98, which replaced the prior refer
ence to "third-party recordkeeper" with 
the term summoned party. Thus, sec
tion 7609(i)( 1) applies to all recipients of 
third-party summonses (other than cer
tain excepted summonses under section 
7609(c)(2». 

The commentator also suggested that 
proposed §301.7609-3(a) is overbroad 
because the requirements of section 
7609(i)(1) do not apply if a proceeding 
to quash is brought. Section 7609(i)( 1), 
however, does not require the summoned 
party to produce the documents when a 
petition to quash has been filed but merely 
requires the summoned party to "assem
ble" and "be prepared to produce" them. 

The commentator suggested that pro
posed §301.7609-3(a) would infringe 00 

the rights of those summoned persons Who 
receive a vague or overbroad summons. 
This provision, however, does not pre
clude a summoned person from raising 
such a defense in a summons enforce
ment proceeding. Accordingly, the IRS 
and Treasury have concluded that these 
suggestions provide no basis for adopting 
changes in the final regulations. 

§30 1. 7609~( c)-Presumption no notice 
of proceeding to quash has been mailed 

Section 7609(b) provides that any per
son entitled to notice of a summons may 
bring a proceeding to quash by filing a 
petition in district court and mailing no
tice of the petition to both the ms and 
the summoned person within 20 days of 
the day the notice was given. Proposed 
§301.7609-4(b)(3) provides that if a per
son fails to give proper and timely no· 
tice of the petition to quash, then that per
son has failed to institute a proceeding to 
quash and the district court lacks juris
diction to hear the proceeding. Proposed 
§301.7609-4(c) provides that "it is pre· 
sumed that the notification [of the peti
tion to quash] was not timely mailed if the 
copy of the petition was not delivered to 
the summoned person or to the person and 
office designated to receive the notice on 
behalf of the IRS within three days after 
the close of the 20-day period allowed for 
instituting a proceeding to quash." 

The commentator suggested that pro
posed §301.7609-4(c) should be clarified 
to provide that the presumption of untime· 
liness would no longer apply "if a copy of 
the petition is subsequently received and 
it is determined that it was mailed prior 
to the close of the 20-day period." Pro
posed §301.7609-4(c) is identical, how
ever, in all salient respects to a provision 
in the prior regulations that the IRS has 
administered since 1986 without contro
versy. In cases where the IRS has not re
ceived a copy of a petition to quash within 
three days after the close of the 20-day pe
riod, but it is later determined that a copy 
of the petition was timely mailed within 
the 20-day period, the IRS has halted the 
examination of summoned witnesses and 
records upon receiving a timely filed pe
tition to quash, consistent with IRM pro
visions providing that, if a proceeding to 



quash is begun, no examination of sum
moned records is allowed until the court so 
orders. 

§301.7609-5(e)(2)(i)-Intervention in an 
enforcement proceeding 

Section 7 609( e)(1) provides for the 
suspension of the statute of limitations 
with respect to a third-party summons "for 
the period during which a proceeding, and 
appeals therein, with respect to the en
forcement of such summons is pending." 
Proposed §301.7609(e)(2)(i) provides: 
"If, following issuance of an order to en
force a third-party summons, a collateral 
proceeding is brought challenging whether 
production made by the summoned party 
fully satisfied the court order and whether 
sanctions should be imposed against the 
summoned party for a failure to satisfy that 
order, the periods of limitations remain 
suspended until all appeals of the collat
eral proceeding are disposed of, or until 
the expiration of the period during which 
an appeal may be taken or a request for 
further review of the collateral proceeding 
may be made. Any collateral proceeding 
to the original proceeding shall be consid
ered to be a continuation of the original 
proceeding." 

The commentator suggested that in
cluding collateral proceedings and related 
appeals periods within the suspension 
period under section 7609(e)(l) goes 
beyond the statutory language and the 
IRS's authority to promulgate regulations. 
The statutory phrase "a proceeding, and 
appeals therein, with respect to the en
forcement of such summons" connotes a 
category of court actions that are related 
to, but not limited to, a summons enforce
ment suit. Thus, section 7609(e)(1) is 
properly interpreted to encompass collat
eral proceedings and related appeals. 

§30I.7609-5(e)(3)-Final resolution of 
the summoned third party's response to 
a summons 

Section 7609(e)(2)(B) suspends a tax
payer's periods of limitations on assess
ment and criminal prosecution "in the 
absence of the resolution of the sum
moned party's response to the summons" 
for a period beginning six months after 
service of the summons and ending on 

the date of "final resolution." Proposed 
§301.7609-5(e)(3) provides that "final 
resolution" occurs when the summons or 
any summons enforcement order is fully 
complied with and all appeals are disposed 
of or the period for appeal or further re
view has expired. The proposed regulation 
further provides that the determination of 
whether there has been full compliance 
will be made within a reasonable time, 
given the volume and complexity of the 
records produced, after the later of the 
giving of all testimony or the production 
of all records requested by the summons. 
The proposed regulation additionally pro
vides that the suspension shall continue 
if, following an enforcement order, collat
eral proceedings are brought challenging 
whether the summoned party fully sat
isfied the court order. The suspension 
will continue until the summons or the 
enforcement order is fully complied with 
and the decision in the collateral proceed
ing becomes final, which occurs when all 
appeals are disposed of or when the period 
for appeal or further review has expired. 

The commentator suggested that pro
posed §301.7609-5(e)(3) be revised to 
reflect that the suspension under section 
7609(e)(2) does not apply to a taxpayer 
who brings a proceeding to quash or who 
intervenes in an enforcement suit. This 
suggestion has not been adopted as the 
statutory structure already provides for 
the applicability of alternative suspen
sion periods. This suggestion has also 
not been adopted as nothing prevents the 
suspension under section 7609(e)(2) from 
applying after the expiration of the sus
pension under section 7609(e)(l). 

The commentator also suggested that 
the provisions concerning collateral pro
ceedings be removed. This recommenda
tion has not been adopted. The suspen
sion will only terminate upon final resolu
tion of the summoned person's response to 
the summons, and collateral proceedings, 
such as contempt proceedings, may be nec
essary to obtain a summoned third party's 
compliance with an enforcement order. 

The commentator further suggested 
that the "operative fact" in determining 
whether final resolution has occurred 
should be the date of the summoned per
son's "actual compliance" with the sum
mons, not "the Service's determination as 
to whether and when this has occurred." 

This suggestion has not been adopted be
cause compliance can only be determined 
after the records are examined. The reg
ulations provide that the determination of 
whether there has been full compliance 
will be made within a reasonable time, 
given the volume and complexity of the 
records produced, after the later of the 
giving of all testimony or the production 
of all records requested by the summons 
or required by any order enforcing any 
part of the summons. In addition, as stated 
in the preamble to the proposed regula
tions, the IRS intends to publish additional 
administrative procedures regarding the 
compliance determination in the Inter
nal Revenue Manual. An aspect of these 
procedures will involve the creation of 
procedures by which taxpayers can inquire 
about the suspension of their periods of 
limitations under section 7609(e)(2). 

§§301.7603-I(f); 30I.7603-2(c); 
301.7609-1(d); 301.7609-2(c); 
30I.7609-3(e); 301.7609-4(d); and 
301.7609-5(j)-Effective!applicability 
date 

The commentator suggested making 
these regulations applicable only to sum
monses issued after the date on which 
they are published. This suggestion was 
not adopted because these regulations are 
interpretative of statutory provisions that 
have existed as law for several years. 

Special Analyses 

It has been determined that this final 
regulation is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assess
ment is not required. It also has been 
determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) does not apply to these regula
tions and, because these regulations do not 
impose a collection of information under 
the Paperwork Reduction Act (44 U.S.C. 
section 3501), the Regulatory Flexibility 
Act (5 U.S.c. chapter 6) does not apply 
to these regulations. Pursuant to section 
7805(f) of the Code, the regulations, when 
published previously in the Notice of Pro
posed Rulemaking, were submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
its impact on small business. 
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Drafting Information 

The principal author of these regula
tions is Elizabeth Rawlins of the Office 

of the Associate Chief CounseL Procedure 
and Administration, Internal Revenue Ser
vice. 

* * * * * 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR part 301 is 
amended as follows: 

PART 30l-PROCEDURE AND 
ADMINISTRATION 

Paragraph I. The authority citation for 
part 30 I continues to read, in part, as fol
lows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 301.7603-1 is revised 

to read as follows: 

§30 1.7603- J Service of summons. 

(a) In general-(l) Hand delivery or 
delivery to place of abode. Except as 
otherwise provided in paragraph (a)(2) of 
this section, a summons issued under sec
tion 6420(e)(2), 642I(g)(2), 6427(j)(2), or 
7602 shall be served by an attested copy 
delivered in hand to the person to whom it 
is directed, or left at such person's last and 
usual place of abode. 

(2) Summonses issued to third-party 
recordkeepers. A summons issued under 
section 6420(e)(2), 6421 (g)(2), 6427(j)(2), 
or 7602 for the production of records 
(or testimony about such records) by a 
third-party recordkeeper, as described 
in section 7603(b)(2) and §301.7603-2, 
may also be served by certified or reg
istered mail to the third-party record
keeper's last known address, as defined in 
§301.6212-2. If service to a third-party 
record keeper is made by certified or reg
istered mail, the date of service is the date 
on which the summons is mailed. 

(b) Persons who may serve a summons. 
The officers and employees of the Inter
nal Revenue Service whom the Commis
sioner has designated to carry out the au
thority described in §301.7602-1(b) to is
sue a summons are authorized to serve a 
summons issued under section 6420(e)(2), 
6421(g)(2), 6427(j)(2). or 7602. 
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(c) Effect of certificate of service. The 

certificate of service signed by the person 

serving the summons shall be evidence of 
the facts it states on the hearing of an ap

plication for the enforcement of the sum

mons. 
(d) Sufficiency of description of sum

moned records. When a summons requires 
the production of records, it shall be suf
ficient if such records are described with 

reasonable certainty. 
(el Records. For purposes of this sec

tion and §301.7603-2, the term records in
cludes books, papers, or other data. 

(f) Effective/applicability date. This 
section is applicable on April 30, 2008. 

Par. 3. Section 301.7603-2 is added to 

read as follows: 

§301.7603-2 Third-party recordkeepers. 

(a) Definitions-( I) Accountant, A 
person is an accountant under section 
7603(b)(2)(F) for purposes of determin
ing whether that person is a third-party 
recordkeeper if, on the date the records 
described in the summons were created, 
the person was registered, licensed, or cer
tified as an accountant under the authority 
of any state, commonwealth, territory, or 
possession of the United States, or of the 
District of Columbia. 

(2) Attorney. A person is an attorney 
under section 7603(b )(2)(E) for purposes 
of determining whether that person is a 
third-party recordkeeper if, on the date 
the records described in the summons 
were created, the person was registered, 
licensed, or certified as an attorney under 
the authority of any state, commonwealth, 
territory, or possession of the United 
States, or of the District of Columbia. 

(3) Credit cards-(i) Person extend
ing credit through credit cards. The term 
person extending credit through the use 
oj credit cards or similar devices under 
section 7603(b)(2)(C) generally includes 
any person who issues a credit card. The 
term does not include a seller of goods or 
services who honors credit cards issued 
by other parties but who does not extend 
credit through the use of credit cards or 
similar devices. 

(ii) Devices similar to credit cards. An 
object is a device similar to a credit card 
under section 7603(b)(2)(C) only if it is 
physical in nature, such as a charge plate or 
similar device that may be tendered to ob-

tain an extension of credit. Thus, a person 

who extends credit by requiring Customen. 
to sign sales slips without requiring the use 

of. or reference to, a physical object iSSUed 
by that person is not a third-party record. 
keeper under section 7603(b)(2)(C). 

(iii) Debit cards. A debit card is nOI 
a credit card or similar device because a 
debit card is not tendered to obtain an ex. 
tension of credit. 

(4) Enrolled agent. A person is an en. 
rolled agent under section 7603(b)(2)(1) 
for purposes of determining whether thai 
person is a third-party recordkeeper if the 
person is enrolled as an agent authorized to 
practice before the Internal Revenue Ser. 
vice pursuant to Circular 230, 31 CFR Pan 
10. 

(5) Owner or developer of certain com· 
puter code and data. An owner or devel· 
oper of computer software source code un· 
der section 7603(b )(2)(1) is a third· party 
recordkeeper when summoned to produce 
a computer software source code (as de
fined in section 7612(d)(2)), or an exe· 
cutable code and associated data described 
in section 7612(b)(1 )(A)(ii), even if that 
person did not make or keep records of an· 
other person's business transactions or af
fairs. 

(b) When third-party recordkeeper sta
tus arises-(l) In general. Except as 
provided in paragraph (a)(5) of this sec
tion, a person listed in section 7603(b)(2) 
is a third-party recordkeeper for purposes 
of section 7609(c)(2)(E) and §301.7603-1 
only if the summons served on that person 
seeks records (or testimony regarding such 
records) of a third party's business trans
actions or affairs and such recordkeeper 
made or kept the records in the capacity of 
a third-party recordkeeper. For instance. 
an accountant is not a third-party record
keeper (by reason of being an accountant) 
with respect to the accountant's records 
of a sale of property by the accountant to 
another person. Similarly, a credit card 
issuer is not a third-party recordkeeper (by 
reason of being a person extending credit 
through the use of credit cards or similar 
devices) with respect to-

(i) Records relating to non-credit card 
transactions, such as a cash sale by the 
issuer to a holder of the issuer's credit card; 

or 
(ii) Records relating to transactions in

volving the use of another issuer's credIt 

card. 



(2) Examples. The rules of paragraph 
(b)( I) of this section are illustrated by the 
following examples: 

Example I. V issues a credit card (the V card) that 
is honored by R, a retailer. When using the V card, 
e. a customer. signs a sales slip in triplicate. C, R, 
and Veach retain one copy. Only the copy held by 
V is held by a third-party recordkeeper under section 
7603(b)(2). even though R may issue its own credit 
card. 

Example 2. R. a retailer. issues its own credit card 
(the R card) to C, a customer, When C makes a credit 
purchase from R using the R card, C signs a sales slip 
in duplicate. C and R each retain one copy, Because 
R keeps the copy in its capacity as credit card issuer. 
as well as in its capacity as a retailer. it is a third-party 
recordkeeper under section 7603(b)(2) with respect to 
its copy of the sales slip. 

(c) Effective/applicability date. This 
section is applicable on April 30, 2008. 

Par. 4. Sections 301.7609-1 through 
301. 7609-5 are revised to read as follows: 

§301.7609-1 Special procedures for 
third-party summonses. 

(a) In general-(1) Section 7609 re
quires the Internal Revenue Service (IRS) 
to follow special procedures when sum
moning a third party's testimony, records, 
or computer software source code. Except 
as provided in §301.7609-2(b), the IRS 
must provide notice of a third-party sum
mons to any person identified in the sum
mons, other than the person summoned. A 
person entitled to notice of a third-party 
summons may intervene in any proceeding 
brought to enforce the summons or may 
bring a proceeding to quash the summons, 
regardless of whether they receive notice 
of the summons from the IRS pursuant to 
section 7609(a) and §301.7609-2. 

(2) Neither section 7609 nor the reg
ulations hereunder limit the IRS's abil
ity to obtain information, other than by 
summons, through formal or informal pro
cedures authorized by sections 7601 and 
7602. 

(b) Cross references. See §301.7609-2 
for rules relating to persons who must be 
notified of a third-party summons and ex
ceptions to the notification requirements. 
See §301.7609-3 for rules relating to the 
rights and duties of summoned parties. See 
§301.7609---4 for rules relating to actions 
to quash a summons or to intervene in a 
summons enforcement proceeding. See 
§301.7609-5 for rules relating to the sus
pension of periods of limitations. 

(c) Records. For purposes of 
§§301.7609-l through 301.7609-5, the 

term records includes books, papers, or 
other data. 

(d) EjIective/applicability date. This 
section is applicable on April 30, 2008. 

§30 1.7609-2 Notification of persons 
identified in third-party summonses. 

(a) In general-(l) Persons enti
tled to notice. Except as provided in 
§30 1.7609-2(b), the Internal Revenue Ser
vice (IRS) shall give notice of a third-party 
summons to any person, other than the 
person summoned, who is identified in 
the summons. The only persons so identi
fied are the person with respect to whose 
liability the summons is issued and any 
other person identified in the description 
of summoned records or testimony. For 
example, if the IRS issues a summons to a 
bank with respect to the liability of C that 
requires the production of account records 
of A and B, both of whom are named in 
the summons, the IRS must notify A, 8 
and C of the summons. 

(2) Time for providing notice. If no
tice is required by this paragraph, such no
tice must be given within three days of the 
date on which the summons is served on 
the third party, but no later than 23 days 
prior to the date fixed in the summons as 
the date on which the examination of the 
summoned person or records is scheduled. 

(3) Methods for serving notice. No
tice may be served by hand delivery to 
any person entitled to notice or by leav
ing notice at such person's last and usual 
place of abode. Notice also may be served 
by certified or registered mail to the per
son's last known address, as defined in 
§301.6212-2. If service to a person enti
tled to notice is made by certified or reg
istered mail, the date of service is the date 
on which the notice is mailed. 

(4) Content of the notice. Notice re
quired to be given to any person entitled 
to notice must be accompanied by a copy 
of the summons that has been served and 
must include an explanation of the right to 
bring a proceeding to quash the summons. 
The copy of the summons accompanying 
the notice is not required to contain the at
testation that appears pursuant to section 
7603 on the copy of the summons served 
on the summoned person. 

(b) Exceptions. The IRS is not required 
to provide notice to persons identified in 
the following third-party summonses: 

(1) Summons served on the taxpayer. 
The IRS is not required to provide notice 
of a summons served on the person with re
spect to whose liability the summons was 
issued, or any officer or employee of such 
person. 

(2) Existence of records. The IRS is not 
required to provide notice in the case of a 
summons issued to determine whether or 
not records of the business transactions or 
affairs of a person identified in the sum
mons have been made or kept. 

(3) Numbered account or similar ar
rangement. The IRS is not required to pro
vide notice in the case of a summons issued 
solely to determine the identity of a per
son having a numbered account or similar 
arrangement with a bank or other institu
tion. An account is a numbered account or 
similar arrangement within the meaning of 
this paragraph if it is an account through 
which a person may authorize transactions 
solely through the use of a number, sym
bol, code name, or other device not involv
ing the disclosure of the person's identity. 
The term person having a numbered ac
count or similar arrangement includes the 
person who opened the account and any 
person authorized to access the account or 
to receive records or statements concern
ing it. 

(4) Summonses in aid of the collection 
of liabilities-(i) In general. The IRS is 
not required to provide notice in the case of 
a summons issued in aid of the collection 
of liabilities. A summons is in aid of the 
collection of liabilities within the meaning 
of this paragraph if it is issued in connec
tion with the collection of-

(A) An assessment or judgment against 
the person with respect to whose liability 
the summons is issued; or 

(8) The liability determined at law or 
in equity of any transferee or fiduciary 
of a person described in subparagraph 
(b)(4)(i)(A) of this section. 

(ii) Examples. The rules of paragraph 
(b)( 4) of this section are illustrated by the 
following examples: 

Example 1, A third-party summons is issued to 
a bank to determine the amount held in an account 
in the name of A. against whom unpaid income taxes 
have been assessed, Notice of the summons is not 
required to be given to A or any other persons identi
fied in the summons because the summons is issued 
in connection with the collection of taxes that have 
been assessed. 

Example 2. A third-party summons is issued 
to determine whether assessments should be made 
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against A. who is potentially liable for a trust fund 
recovery penalty under section 6672 with respect to 
the assessed but unpaId withholding tax liability of 
employer E. The summons is captioned: In the mat
ter of A. Notice of the summons must be provided to 

A and to any other persons identified in the summons 
because the summons was issued with respect to A's 
potential. unassessed liability under section 6672. 

(5) Summonses issued by a criminal in

vestigator. The IRS is not required to pro
vide notice in the case of a summons issued 
by a criminal investigator to a person other 
than a third-party recordkeeper, as defined 
in section 7603(b). For purposes of sec
tion 7609(c)(2)(E), a summons issued by 
a criminal investigator is any summons is
sued as part of a criminal investigation by 
an IRS officer or employee having author
ity to conduct a criminal investigation and 
to issue a summons. 

(6) John Doe summons. The IRS is not 
required to provide notice in the case of a 
John Doe summons issued under section 
7609(f). 

(7) Summons issued pursuant to a court 
order to prevent spoliation of evidence. 
The IRS is not required to provide notice 
in the case of a summons for which a court 
determines there is reasonable cause to 
believe the giving of notice may lead to at
tempts to conceal, destroy, or alter records 
relevant to the examination, to prevent 
communication of information from other 
persons through intimidation, bribery, or 
collusion, or to flee to avoid prosecution, 
testifying, or production of records. 

(c) EffectiVe/applicability date. This 
section is applicable on April 30, 2008. 

§301.7609-3 Duly of and protection for 
the summoned party. 

(a) Duty of the summoned party. Upon 
receipt of a summons, the summoned 
party must begin to assemble the sum
moned records. The summoned party must 
be prepared to produce the summoned 
records on the date on which the sum
mons states that they are to be examined, 
regardless of the institution or anticipated 
institution of a proceeding to quash or the 
summoned party's intervention in a pro
ceeding to quash, as allowed under section 
7609(b )(2)(C). 

(b) Disclosing summoned party not li
able-( I) In general. A summoned party, 
or an agent or employee thereof. who 
makes a disclosure of records or gives 
testimony as required by a summons in 
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good faith reliance on the certificate of the 
Secretary (as defined in paragraph (b )(2) 
of this section) or an order of a court re
quiring production of records or giving of 
testimony, will not be liable for any claim 
arising from such disclosure brought by 
any customer, any party with respect to 
whose tax liability the summons was is
sued, or any other person. 

(2) Certificate of the Secretary. The 
Secretary may issue to the summoned 
party a certificate if the person with respect 
to whose liability the summons was issued 
expressly consents to the examination of 
the records summoned and the taking of 
testimony. The Secretary also may issue 
to the summoned party a certificate stating 
that-

(i) The 20-day period within which a 
person entitled to notice of the summons 
may institute a proceeding to quash the 
summons has expired; and 

(ii) No proceeding has been instituted 
within that period. 

(c) Reimbursement of costs. Sum-
moned third parties may be entitled to 
reimbursement of their costs of assem
bling and preparing to produce summoned 
records, to the extent allowed by section 
7610 and §30J.76\O-1. 

(d) Notification of suspension of pe
riods of limitations in connection with a 
John Doe summons-( I) Requirement of 
notification. If any periods of limitations 
are suspended under section 7609(e)(2) 
and §301.7609-5(d) with respect to a 
John Doe summons described in section 
7609(f), the summoned party is required 
under section 7609(i)(4) to provide notice 
of such suspension to all persons with re
spect to whose liability the summons was 
issued. 

(2) Content of notification. A sum
moned party required to notify a person of 
the suspension of the periods of limitations 
shall provide the following information to 
such person-

(i) A John Doe summons was served 
on the summoned party seeking records 
that may be relevant to the person's tax 
liability; 

(ii) The date on which the summons was 
served; 

(iii) The tax period(s) to which the sum
mons relates; 

(iv) Six months has passed since service 
of the summons and the summoned party's 

response to the summons has not been fi
nally resolved; 

(v) The periods oflimitations under sec
tion 650 I (relating to assessment and col
lection) and section 6531 (relating to crim. 
inal prosecution), have been suspended; 
and 

(vi) The date on which suspension of 
the periods of limitations under sections 
650 I and 6531 began. 

(3) Time and manner of notification. 
The notification must be made in writ
ing and may be delivered in person, by 
mail sent to the address last known by the 
summoned party, or by use of any elec
tronic means of transmission. Notifica. 
tion should be made as soon as possible af
ter the suspension of the periods of limita
tions begins. Failure by a summoned party 
to give notice of the suspension of peri
ods of limitations as required by section 
7 609( i)( 4) does not prevent the suspension 
of the periods of limitations under section 
7609(e)(2). 

(e) Effective/applicability date. This 
section is applicable on April 30, 2008. 

§30 1.7609-4 Right to intervene; right to 
institute a proceeding to quash. 

(a) Intervention in proceeding with reo 
spect to enforcement of a summons. Under 
section 7609(b)( I), a person entitled to no
tice of a summons under section 7609(a) 
and §301.7609-2 is entitled to intervene 
in any proceeding brought under section 
7604 with respect to the enforcement of 
that summons. 

(b) Right to institute a proceeding to 
quash-( I) In general. Under section 
7609(b), a person entitled to notice of 
a summons under section 7609(a) and 
§301.7609-2 may institute a proceeding 
to quash the summons in the United States 
district court for the district in which the 
summoned person resides or is found. 

(2) Requirements for a proceeding 10 

quash. To institute a proceeding to quash 
a summons, a person entitled to notice of 
the summons must, not later than the 20th 
day following the day the notice of the 
summons was served on or mailed to such 
person- . 

(i) File a petition to quash a summons tn 
the name of the person entitled to notice of 
the summons in the proper district court; 

(ii) Notify the Internal Revenue Service 
(IRS) by sending a copy of that petition to 



quash by registered or certified mail to the 
IR~ employee and office designated in the 
notIce of summons to receive the copy' and 

(i~i) Notify ~he summoned perso~ by 
sending by regIstered or certified mail a 
copy of the petition to quash to the sum
moned person. 

(3) Failure to give timely notice. If a 
person entitled to notice of the summons 
fails to give proper and timely notice to ei
ther the summoned person or the IRS in the 
manner described in this paragraph, that 
person has failed to institute a proceeding 
t~ q~ash and the district court lacks juris
dictIon to hear the proceeding. For exam
ple, if the person entitled to notice mails a 
copy of the petition to the summoned per
son, but fails to mail a copy of the petition 
to the designated IRS employee and office, 
the person entitled to notice has failed to 
~nstitute a proceeding to quash. Similarly, 
If the person entitled to notice mails a copy 
of such petition to the summoned person 
~ut, instead, of sending a copy of the peti
tIon by registered or certified mail to the 
designated IRS employee and office, the 
person entitled to notice provides the des
i?nated IRS employee and office the peti
tIOn by some other means, the person enti
tled to notice has failed to institute a pro
ceeding to quash. 

(4) Failure to institute a proceeding to 
quash. If a person entitled to notice fails 
to institute a proceeding to quash within 
20 days following the day the notice of the 
summons was served on or mailed to such 
person, the IRS may examine the sum
moned records and take summoned testi
mony following the 23rd day after notice 
of the summons was served on or mailed 
to the person entitled to notice. 

(c) Presumption no notice has been 
mailed. Section 7609(b)(2)(B) pennits 
a person entitled to notice to institute a 
p~oc~eding to quash by filing a petition in 
dlstnct court and notifying both the IRS 
and the summoned person. Unless the 
person entitled to notice has notified both 
the IRS and the summoned person in the 
appropriate manner, the person entitled to 
notice has failed to institute a proceeding 
to quash. For the purpose of pennitting 
the IRS to examine the summoned wit
nesses and records, it is presumed that the 
notification was not timely mailed if the 
~opy of the petition was not delivered to 
the summoned person or to the person and 
office designated to receive the notice on 

behalf of the IRS within three days after 
the close of the 20-day period allowed for 
instituting a proceeding to quash. 

(d) EffectiVe/applicability date. This 
section is applicable on April 30, 2008. 

§301.7609-5 Suspension of periods of 
limitations. 

(a) In general. Except in the case of 
a summons that is a designated or related 
summ~ns described in section 65030), the 
followmg rules relating to the suspension 
of ce~ain periods of limitations apply to 
all third-party summonses subject to the 
notice requirements of section 7609(a) and 
to al~ John Doe summonses subject to the 
reqUIrements of section 7609(f), 

(b) Intervention in an action to enforce 
the.summons-(1) In general. If a person 
entitled to notice of a summons under sec
tion 7609(a) and §301.7609-2 with respect 
to whose liability the summons was issued, 
or such person's agent, nominee, or other 
person acting under the direction or control 
of ~he per~on entitled to notice, takes any 
actlOn to mtervene in a proceeding with 
respect to enforcement of such summons 
brought pursuant to section 7604, that per
son's periods of limitations under sections 
6501 (relating to assessment and collec
tio~) and 6531 (relating to criminal prose
cutlOns) for the tax period or periods that 
are the subject of the summons are sus
pended for the period during which such 
proceeding is pending. 

(2) Action to intervene. A person en
titled to notice takes any action to inter
vene in a proceeding to enforce a summons 
within the meaning of §301.7609-4(a) on 
the date when a motion to intervene is filed 
with the court. 

(c) Institution of a proceeding to quash 
a summons-( 1) In general. If a person en
titled to notice of a summons under section 
7609(a) and §301.7609-2 with respect to 
whose liability the summons was issued, 
or such person's agent, nominee, or other 
person acting under the direction or con
trol of the such person, takes any action 
described in §301.7609-4(b) to institute a 
proceeding to quash such summons, that 
person's periods of limitations under sec
tio~s 6501 and 6531 for the tax period or 
penods that are the subject of the summons 
are suspended for the period during which 
such proceeding is pending. 

(2) Action to institute a proceeding 
to quash a summons. A person entitled 
to notice takes any action to institute a 
~r~ceeding to quash if he or she files a pe
tltlOn to quash the summons in any district 
~ourt, regardless of whether the timely fil
mg requirements of section 7609(b)(2)(A) 
or the notice requirements of section 
7609(b)(2)(B) are satisfied. For exam
ple, a person entitled to notice takes an 
action to institute a proceeding to quash 
a summons for purposes of this section 
if that person files a petition to quash the 
summons in district court and notifies the 
summoned person by sending a copy of 
the petition by registered or certified mail, 
but fails to mail a copy of that notice to 
the appropriate Internal Revenue Service 
(IRS) person and office. 

(d) Summoned party's failure to finally 
r~solve the response to a summons after 
SIX months from service-(1) In general. 
If a third party's response to a summons 
for .which the IRS was required to provide 
notIce to persons identified in the sum
mons, or to aJohn Doe summons described 
in section 7609(f), is not finally resolved 
within six months after the date of ser
vice of the summons, the periods of lim
itations are suspended under sections 6501 
and 6531, for the person with respect to 
whose liability the summons was issued 
and for any person whose identity is sought 
to be obtained by a John Doe summons, for 
the tax period or periods that are the sub
ject of the summons. The suspension shall 
begin on the date which is six months after 
the service of the summons and shall end 
on the date on which there is a final res
olution of the summoned party's response 
to the summons. 

(2) Example, The rules of paragraph 
(d)(l) of this section are illustrated by the 
following example: 

A John Doe summons is issued on April 1,2004, 
to the promoter of a tax shelter and seeks the nam 
f II " es 

o a P~lclpan~sin the shelter in order to investigate 
the partiCipants mcome tax liabilities for 200 I and 
2002, The district court approves service of the sum
mons on April 30, 2004, and the summons is served 
on the promoter on May 3, 2004. The promoter does 

not pro:ld,e the names of the participants, The peri
ods of hmltatlOns for the participants' incom t 1'-
b'l" e ax I 

a I HIes and criminal prosecution for 200 I and 2002 
are suspended under section 7609(e')(2) be' , gmnmg on 
November 3, 2004, the date which is six months af
ter the date th~ John Doe summons was served until 
the date on which the promoter's response to the sum
mons IS finally resolved, 
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(e) Definitions-( I) Agent, nominee, 

etc. A person is the agent. nominee. or 
other person of a person entitled to notice 
under section 7609(a) and §301.7609-2. 
and is acting under the direction or control 
of the person entitled to notice for pur
poses of section 7609(e)( I). if the person 
entitled to notice has the ability in fact or 
at law to cause the agent. nOlllinee or other 
person, to take the actions permitted under 
section 7609(b). 

(2) Period dtlring which a proceeding 

is pending-(i) [men'ention in an en

./fJrcement proceeding. The period during 
which the periods of limitations under 
~ections 650 I and 6531 are suspended 
under section 7609(e)( 1) begins on the 
date any person described in paragraph (b) 
of this section intervenes in an action to 
enforce the summons. The periods of lim
itations remain suspended until all appeals 
are disposed of. or until the expiration of 
the period during which an appeal may 
be taken or a request for further review 
may be made. The periods of limitations 
remain suspended for the period during 
which a proceeding is pending, regard
less of compliance (or partial compliance) 
with the summons during that period. If, 
following issuance of an order to enforce 
a third-party summons, a collateral pro
ceeding is brought challenging whether 
production made by the summoned party 
fully satisfied the court order and whether 
sanctions should be imposed against the 
summoned party for a failure to satisfy that 
order. the periods of limitations remain 
suspended until all appeals of the collat
eral proceeding are disposed of. or until 
the expiration of the period during which 
an appeal may be taken or a request for 
further review of the collateral proceeding 
Illay be made. Any collateral proceeding 
to the original proceeding shall be consid
ered to be a continuation of the original 
proceeding. 

(ii) Proceeding to quash a SU1ll11l01lS. 

The period during which the periods of 
limitations under sections 6501 and 6531 
are suspended under section 7609(e)( 1 ) 
begins on the date any person described in 
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paragraph (c) of this section files a petition 
to quash the summons in district court. 
The periods of limitations remain sus
pended until all appeals are disposed of, 
or until expiration of the period in which 
an appeal may be taken or a request for 
further review may be made. The periods 
of limitations remain suspended for the 
period during which a proceeding is pend
ing. regardless of compliance (or partial 
compliance) with the summons during that 
period. 

(iii) Examples. The rules of paragraph 
(e)(2) are illustrated by the following ex
amples: 

Example 1. A revenue agenl issues a summuns 

10 A. an accuuntanl for B. requiring produclion of 

records relating to B's income tax liabilities for 2002. 

The summons is ,erved on A un March I. 2004. B 

files a petition 10 quash the summons in district court 

on March 15,2004. The district Cllurt dismisses B's 

petition on July I, 2004. B fails to appeal this deci

sion by filing a notice of appeal within 60 days from 

the date uf the district court's order of dismissal. The 

revenue agent notifies A that B did not appeal the dis

trict court's order. A turns over all of the records re

que,led in the summons. The periods of limitations 

applicable to B for 2002 under sections 650 I and 

6531 are suspended under section 7609(e)( I) from 

March 15.2004. the date B filed a petition to quash, 

until August 30.2004, the last day on which B could 

have filed a notice of appeal. 

Example 2. A revenue agent issues a summons 

10 A. an accountant for B. requiring production of 

records relating 10 B's income tax lIabilities fur 2003. 
The ,ummons is served on A on June I. 2005. B 

files an untimely petition to quash the summons in 

district court on June 29. 2005. The district court 
dismisses B's petition on July 29. 200S. B does not 

file an appeal of the district court's order. The pe
riods of limitation, apphcable to B for 2003 under 

sections 650 I and 6531 are suspended under section 
7609(e)(l) from June 29. 2005. the date B filed an 

untimely petition to quash. until September 27, 200S. 
the last day on which B could have filed a notice of 
appeal 

(3 ) Final resolution oj the summoned 
third parry'.~ response to a summons. For 
purposes of section 7609(e)(2)(B), final 
resolution with respect to a summoned 
party's response to a third-party summons 
occurs when the summons or any order 
enforcing any part of the summons is fully 
complied with and all appeals or requests 
for further review are disposed of, the 
period in which an appeal may be taken 

has expired or the period in which a re
quest for further review may be made has 
expired. The determination of whether 
there has been full compliance will be 
made within a reasonable time, given the 
volume and complexity of the records pro
duced, after the later of the giving of all 
testimony or the production of all records 
requested by the summons or required 
by any order enforcing any part of the 
summons. If, following an enfon:emem 
order, collateral proceedings are brought 
challenging whether the production made 
by the summoned party fully satistied the 
court order and whether sanctions should 
be imposed against the summoned party 
for a failing to do so, the suspension of 
the periods of limitations shall continue 
until the summons or any order enforcing 
any part of the summons is fully complied 
with and the decision in the collateral pro
ceeding becomes final. A decision in a 
collateral proceeding becomes final when 
all appeals are disposed of, the period in 
which an appeal may be taken has expired 
or the period in which a request for further 
review may be made has expired. 

(f) Effectivelapplicabilitv date. This 
section is applicable on April 3D, 2008. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved April 17, 2008. 

Eric Solomon, 
Assistant Secretarv of 

the Treasury (Tax Polier). 

I Filed by the Office of the Federal Regi,ter on April 29. 200K. 
8:45 a.m .. and publi,hed in the issue of the Federal Regilt" 
for April 30,2008,73 F.R 23342) 

Section 7872.-Treatment 
of Loans With Below-Market 
Interest Rates 

The adjusted applicable federal short-term. mid· 

term, and long-term rates are set forth for the month 

of June 2008. See Rev. RuL 2008-28. page 1029. 



Part III. Administrative, Procedural, and Miscellaneous 
26 CFR 60/.602: Taxjorms and imtructiollS. 
(Also: Parli. §§ i. 223.) 

Rev. Proc. 2008-29 

SECTION 1. PURPOSE 

This revenue procedure provides the 
2009 inflation adjusted amounts deter
mined under § 223(g) of the Internal Rev
enue Code for Health Savings Accounts 
(HSAs). 

SECTION 2. 2009 INFLATION 
ADJUSTED ITEMS 

Annual contribution limitation. For cal
endar year 2009, the annual limitation on 
deductions under § 223(b )(2)(A) for an in
dividual with self-only coverage under a 

high deductible health plan is $3,000. For 
calendar year 2009, the annual limitation 
on deductions under § 223(b)(2)(B) for an 
individual with family coverage under a 
high deductible health plan is $5,950. 

High deductible health plan. For cal
endar year 2009, a "high deductible health 
plan" is defined under § 223(c)(2)(A) as 
a health plan with an annual deductible 
that is not less than $1,150 for self-only 
coverage or $2,J00 for family coverage, 
and the annual out-of-pocket expenses 
(deductibles, co-payments, and other 
amounts, but not premiums) do not exceed 
$5,800 for self-only coverage or $11,600 
for family coverage. 

SECTION 3. EFFECTIVE DATE 

This revenuc procedure is effective for 
calendar year 2009. 

SECTION 4. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is Mamette M. Myers of the Of
fice of Associate Chief Counsel (Income 
Tax & Accounting). For further informa
tion regarding § 223 and HSAs, contact 
Elizabeth Purcell at (202) 622-6080 (not 
a toll-free call). For further information 
regarding the calculation of the inflation 
adjustments in this revenue procedure, 
contact Ms. Myers at (202) 622-4920 (not 
a toll-free call). 
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Part IV. Items of General Interest 
Deletions From Cumulative 
List of Organizations 
Contributions to Which 
are Deductible Under Section 
170 of the Code 

Announcement 2008-51 

The Internal Revenue Service has re
voked its determination that the organi
zations listed below qualify as organiza
tions described in sections SOI(c)(3) and 
l70(c)(2) of the Internal Revenue Code of 
1986. 

Generally. the Service will not disallow 
deductions for contributions made to a 
listed organization on or before the date 
of announcement in the Internal Revenue 
Bulletin that an organization no longer 
qualifies. However, the Service is not 
precluded from disallowing a deduction 

for any contributions made after an or
ganization ceases to qualify under section 
l70(c )(2) if the organization has not timely 
filed a suit for declaratory judgment under 
section 7428 and if the contributor (I) had 
knowledge of the revocation of the ruling 
or determination letter, (2) was aware that 
such revocation was imminent, or (3) was 
in part responsible for or was aware of the 
activities or omissions of the organization 
that brought about this revocation. 

If on the other hand a suit for declara
tory judgment has been timely filed, con
tributions from individuals and organiza
tions described in section 170(c)(2) that 
are otherwise allowable will continue to 
be deductible. Protection under section 
7428(c) would begin on June 2, 2008, and 
would end on the date the court first deter
mines that the organization is not described 
in section l70(c)(2) as more particularly 

set forth in section 7428(c)(l). For indi
vidual contributors. the maximum deduc
tion protected is $1,000, with a husband 
and wife treated as one contributor. This 
benefit is not extended to any individual, in 
whole or in part, for the acts or omissions 
of the organization that were the basis for 
revocation. 

America's Faith Centered Education 
Foundation, Inc. 
Sandy, UT 

Financial Policy Forum, Incorporated 
Washington, DC 

United Community Central Los Angeles 
Las Vegas, NV 

Hooved Animal Humane 
Surprise, AZ 

Prayer Works 
Branson, MO 

Announcement of Disciplinary Sanctions From the Office 
of Professional Responsibility 
Announcement 2008-52 

The Office of Professional Responsi
bility (aPR) announces recent disciplinary 
sanctions involving attorneys, certified 
public accountants, enrolled agents, en
rolled actuaries, enrolled retirement plan 
agents. and appraisers. These individuals 
are subject to the regulations governing 
practice before the Internal Revenue Ser
vice (IRS), which are set out in Title 31, 
Code of Federal Regulations, Part 10, and 
which are published in pamphlet form as 
Treasury Department Circular No. 230. 
The regulations prescribe the duties and 
restrictions relating to such practice and 
prescribe the disciplinary sanctions for 
violating the regulations. 

The disciplinary sanctions to be im
posed for violation of the regulations are: 

Disbarred from practice before the 
IRS-An individual who is disbarred is 
not eligible to represent taxpayers before 
the IRS. 

Suspended from practice before the 
IRS-An individual who is suspended is 
not eligible to represent taxpayers before 
the IRS during the term of the suspension. 
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Censured in practice before the 
IRS-Censure is a public reprimand. Un
like disbarment or suspension, censure 
does not affect an individual's eligibility 
to represent taxpayers before the IRS, but 
aPR may subject the individual's future 
representations to conditions designed to 
promote high standards of conduct. 

Monetary penalty-A monetary 
penalty be imposed on an individual who 
engages in conduct subject to sanction 
or On an employer, firm, or entity if the 
individual was acting on its behalf and if it 
knew, or reasonably should have known, 
of the individual's conduct. 

Disqualification of appraiser-An 
appraiser who is disqualified is barred 
from presenting evidence or testimony in 
any administrative proceeding before the 
Department of the Treasury or the IRS. 

Under the regulations, attorneys, cer
tified public accountants, enrolled agents, 
enrolled actuaries, and enrolled retirement 
plan agents may not assist, or accept assis
tance from, individuals who are suspended 
or disbarred with respect to matters consti-

tuting practice (i.e., representation) before 
the IRS, and they may not aid or abet sus· 
pended or disbarred individuals to practice 
before the IRS. 

Disciplinary sanctions are described in 
these terms: 

Disbarred by decision after hearing, 
Suspended by decision after hearing, 
Censured by decision after hearing, 
Monetary penalty imposed after hear
ing, and Disqualified after hearing-An 
administrative law judge (ALl) conducted 
an evidentiary hearing upon OPR's com· 
plaint alleging violation of the regulations 
and issued a decision imposing one of 
these sanctions. After 30 days from the 
issuance of the decision, in the absence of 
an appeal, the AU's decision became the 
final agency decision. 

Disbarred by default decision, Sus
pended by default decision, Censured by 
default decision, Monetary pena1ty im
posed by default decision, and Disqual
ified by default decision-An AU, after 
finding that no answer to OPR's complaint 
had been filed, granted aPR's motion fora 



default judgment and issued a decision im
posing one of these sanctions. 

Disbarment by decision on appeal, 
Suspended by decision on appeal, Cen
sured by decision on appeal, Monetary 
penalty imposed by decision on ap
peal, and Disqualified by decision on 
appeal-The decision of the AU was 
appealed to the agency appeal authority, 
acting as the delegate of the Secretary 
of the Treasury, and the appeal authority 
issued a decision imposing one of these 
sanctions. 

Disbarred by consent, Suspended by 
consent, Censured by consent, Mone
tary penalty imposed by consent, and 
Disqualified by consent-In lieu of a 
disciplinary proceeding being instituted 
or continued, an individual offered a con
sent to one of these sanctions and OPR 
accepted the offer. Typically, an offer 
of consent will provide for: suspension 
for an indefinite term; conditions that the 

City & State 

California 

Garden Grove 

Sacramento 

Name 

Francis, Kevin 

Himmelmann, 
William E. 

individual must observe during the sus
pension; and the individual's opportunity, 
after a stated number of months, to file 
with OPR a petition for reinstatement af
firming compliance with the terms of the 
consent and affirming current eligibility 
to practice (i.e., an active professional li
cense or active enrolled agent status). An 
enrolled agent or an enrolled retirement 
plan agent may also offer to resign in order 
to avoid a disciplinary proceeding. 

delegate on appeal has issued a decision 
on or after September 26, 2007, which was 
the effective date of amendments to the 
regulations that permit making such deci
sions publicly available; (2) the individual 
has settled a disciplinary case by signing 
OPR's "consent to sanction" form, which 
requires consenting individuals to admit to 
one or more violations of the regulations 
and to consent to the disclosure of the in
dividual's own return information related 
to the admitted violations (for example, 
failure to file Federal income tax returns); 
or (3) OPR has issued a decision in an 
expedited proceeding for suspension. 

Suspended by decision in expedited 
proceeding, Suspended by default de
cision in expedited proceeding, Sus
pended by consent in expedited pro
ceeding-OPR instituted an expedited 
proceeding for suspension (based on cer
tain limited grounds, including loss of a 
professional license and criminal convic
tions). 

OPR has authority to disclose the 
grounds for disciplinary sanctions in these 
situations: (1) an AU or the Secretary's 

Announcements of disciplinary sanc
tions appear in the Internal Revenue Bul
letin at the earliest practicable date. The 
sanctions announced below are alphabet
ized first by the names of states and sec
ond by the last names of individuals. Un
less otherwise indicated, section numbers 
(e.g., § 10.51) refer to the regulations. 

Professional 
Designation 

Enrolled Agent 

CPA 

Disciplinary Sanction 

Suspended by decision on 
appeal for violation 
of § 10.20 (failure 
to promptly submit 
information requested by 
IRS), § 10.22 (failure to 
exercise due diligence 
in connection with 
client's corporate tax 
return), § 10.23 (failure 
to promptly dispose of 
matters pending before 
IRS), and § 10.51 (giving 
false information to IRS, 
attempting to influence 
official action of IRS by 
false accusations, and 
contemptuous conduct 
consisting of false 
accusations) 

Suspended by decision 
in expedited proceeding 
under § 10.82 (conviction 
under 31 U .S.c. § 333, 
misuse of Treasury names 
and symbols) 

Effective Date(s) 

February 4, 2008 
through August 4, 
2009 

Indefinite from 
March 4, 2008 
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City & State Name Professional Disciplinary Sanction Effective Date(s) 
Designation 

Colorado 

Breckenridge Daniel, III, Royal Attorney Suspended by default Indefinite from 
decision in expedited January 25, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Florida 

Seminole Bedford, Robert N. Enrolled Agent Suspended by default Indefinite from 
decision in expedited February 21, 2008 
proceeding under § 10.82 
(conviction under 18 
U.S.c. § 371, conspiracy 
to defraud United States) 

Malabar Lagano, Albert S. Attorney Suspended by decision Indefinite from 
in expedited proceeding March 6, 2008 
under § 10.82 (attorney 
disbarment) 

Davie Luyendyk, Charles W. Attorney Suspended by default Indefinite from 
decision in expedited January 28, 2008 
proceeding under § 10.82 
(revocation of attorney 
license in Michigan) 

Key West McCartney, R. Allen Attorney Suspended by default Indefinite from 
decision in expedited March 7, 2008 
proceeding under § 10.82 
(suspension of attorney 
license in Kentucky) 

Georgia 

Roswell Bailey, Charles E. CPA Censured by consent January 16,2008 

Macon Gonser, Fred L. CPA Suspended by decision Indefinite from 
in expedited proceeding February 8, 2008 
under § 10.82 (revocation 
of CPA license) 

Danielsville Shoemaker, Curtis G. Attorney Suspended by default Indefinite from 
decision in expedited February 18, 2008 

proceeding under § 10.82 
(attorney disbarment) 

Atlanta Turner, Terrill A. Attorney Suspended by consent Indefinite from 

in expedited proceeding January 29, 2008 

under § 10.82 (attorney 
disbarment) 
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City & State Name Professional Disciplinary Sanction Effective Date(s) 
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Illinois 

Chicago Della Rose, Stephen J. Attorney Suspended by default Indefinite from 
decision in expedited January 7.2008 
proceeding under § 10.82 
(conviction under 18 
U.S.c. § 1341, mail 
fraud) 

Marcus, Alan R. Attorney Disbarred by default Indefinite from 
decision for violation November 26, 
of § 10.51 (failure to 2007 
file Federal income tax 
returns) 

Zmigrocki, James J. Attorney Suspended by default Indefinite from 
decision in expedited February 1, 2008 
proceeding under § 10.82 
(stricken from attorney 
license roll) 

Tinley Park Dominick, Warren J. Attorney Suspended by default Indefinite from 
decision in expedited January 7, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Springfield Giganti, Francis J. Attorney Suspended by default Indefinite from 
decision in expedited January 18. 2008 
proceeding under § 10.82 
(stricken from attorney 
license roll) 

Northbrook Vietinghoff. Kurt CPA Censured by consent October 16, 2007 

Kansas 

Leawood Schlotzhauer, David E. CPA Suspended by decision Indefinite from 
in expedited proceeding February 20, 2008 
under § 10.82 (conviction 
under 18 U.S.c. § 2314, 
interstate transportation 
of stolen property) 

Bonner Springs Vendetti, Murray K. CPA Suspended by default Indefinite from 
decision in expedited January 7, 2008 
proceeding under § 10.82 
(suspension and later 
surrender of CPA license) 

Kentucky 

McCartney, R. Allen, 
See Florida 
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City & State Name Professional Disciplinary Sanction Effective Date(s) 
Designation 

Louisiana 

Shreveport Jones, Jr., Hersy Attorney Suspended by default Indefinite from 
decision in expedited February 5, 2008 
proceeding under § 10.82 
(attorney disbarment) 

Baton Rouge Peters, Stephen K. Attorney Suspended by default Indefinite from 
decision in expedited January 4, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Bossier City Spradling, II, James W. Attorney Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(attorney disbarment in 
Massachusetts) 

Maryland 

Timonium Brandes, Frederic M. Attorney Suspended by default Indefinite from 
decision in expedited January 3, 2008 
proceeding under § 10.82 
(attorney disbarment in 
New York) 

Freeland Quillen, Jr., James P. Attorney Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(attorney disbarment) 

Laytonsville Schneider, Fritz H. Attorney Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(attorney disbarment) 

Blue Springs Steelman, Sr., CPA Suspended by default Indefinite from 
Thomas W. decision in expedited January 14,2008 

proceeding under § 10.82 
(revocation of CPA 
license in Missouri) 

Massachusetts 

Pittsfield Alexander, Kathleen Attorney Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Norwell Hilson, Robert P. Attorney Suspended by default Indefinite from 
decision in expedited January 14, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 
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City & State Name Professional Disciplinary Sanction Effective Date(s) 
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Massachusetts (Continued) 

Wellesley Kleinfeld, Burton H. Attorney Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Nadolny, John R.. 
See New Hampshire 

Dorchester Ragan, Kathryn S. Attorney Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Sprading, II, James w., 
See Louisiana 

Michigan 

Luyendyk, Charles w., 
See Florida 

Minnesota 

Maple Grove Holker, Kenneth M. Attorney Suspended by default Indefinite from 
decision in expedited January 4, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Roxbury, Linda S. CPA Suspended by default Indefinite from 
decision in expedited January 3, 2008 
proceeding under § 10.82 
(revocation of CPA 
license) 

Eden Prairie Nelson, Dewey M. Attorney Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Sundby, Elizabeth J., 
See North Dakota 

Missouri 

Eureka Fingal-Griffin, Attorney Suspended by decision Indefinite from 
Christi S. in expedited proceeding February 8, 2008 

under § 10.82 (suspension 
of attorney license) 

St. Louis LaTourette, III, Attorney Suspended by default Indefinite from 
Brainerd W. decision in expedited January 4, 2008 

proceeding under § 10.82 
(attorney disbarment) 
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Missouri (Continued) 

Steelman, Sr., 
Thomas w., 
See Mary land 

Aurora Welch, Lance D. CPA Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(revocation of CPA 
license) 

Nevada 

Las Vegas Jones, Robert A. Attorney Suspended by decision February 12, 2008 
on appeal for violation through February 
of § 10.22 (failure to 11,2010 
exercise due diligence in 
preparing, approving, and 
filing documents), § 10.30 
(public communication 
containing false 
statements and claim), 
and § 10.51 (giving false 
or misleading information 
to IRS and aiding and 
abetting others to practice 
before IRS during period 
of ineligibility) 

Sexton, Jr., James C. Attorney Suspended by default Indefinite from 
decision in expedited January 28, 2008 
proceeding under § 10.82 
(conviction under 18 
U.S.c. § 1341, mail 
fraud, aiding and abetting, 
causing an act to be done; 
18 U.S.c. § 1956(h), 
conspiracy to money 
launder) 

New Hampshire 

Rye Nadolny, John R. Attorney Suspended by default Indefinite from 
decision in expedited March 7, 2008 
proceeding under § 10.82 
(conviction under 18 
U.S.c. § 1001 (a)(1), 
false statement; 
attorney disbarment 
in Massachusetts) 
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New Jersey 

Edison Bothe, Robert W. CPA Suspended by decision Indefinite from 
in expedited proceeding January 14,2008 
under § 10.82 (conviction 
under 26 V.S.C § 7203, 
failure to make an income 
tax return to IRS) 

Katz, Alex, 
See Pennsylvania 

Cherry Hill Zander, Ben Attorney Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(conviction under 18 
V.S.C § 3, accessory 
after the fact to mail 
fraud) 

New Mexico 

Albuquerque Chan, Sean, aJk/a CPA Suspended by default Indefinite from 
Hinman, Sean decision in expedited March 7, 2008 

proceeding under § 10.82 
(conviction under 26 
V.S.C § 7206(2), fraud 
and false statements) 

Gallup Griego, Robert P. CPA Suspended by default Indefinite from 
decision in expedited March 7, 2008 
proceeding under § 10.82 
(revocation of CPA 
license) 

New York 

Franklin Square Blum, Harold CPA Disbarred by decision Indefinite from 
on appeal for violation February 21,2008 
of § 10.51 (failure to 
file Federal income tax 
returns) 

Brandes, Frederic M., 
See Maryland 

New York Chasky, Barry L. Attorney Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(attorney disbarment) 

Valley College Gould, Warren M. Attorney Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Joyce, William M., 
See Oregon 
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New York (Continued) 

Long Beach Kuschner, Herbert M. Attorney Suspended by decision Indefinite from 
in expedited proceeding January 3, 200S 
under § 10.82 (attorney 
disbarment) 

Ossining Medina, Luis A. Attorney Suspended by decision Indefinite from 
in expedited proceeding February 20, 200S 
under § 10.82 (attorney 
disbarment) 

Bronxville Tavon, Robert Attorney Suspended by default Indefinite from 
decision in expedited January 4, 200S 
proceeding under § 10.82 
(suspension of attorney 
license) 

North Carolina 

Leicester King, Thomas P. CPA Suspended by default Indefinite from 
decision in expedited February 5, 200S 
proceeding under § 10.82 
(revocation of CPA 
license) 

Winston Salem Myers, William C. Attorney Suspended by default Indefinite from 
decision in expedited March 7, 2008 
proceeding under § 10.82 
(attorney disbarment) 

North Dakota 

Fargo Sundby, Elizabeth 1. Attorney Suspended by default Indefinite from 
decision in expedited January 3, 2008 
proceeding under § 10.82 
(suspension of attorney 
license in Minnesota) 

Ohio 

Sunbury Dye, Lewis W. Attorney Suspended by decision Indefinite from 
in expedited proceeding January 28,2008 
under § 10.82 (conviction 
under 31 V.S.c. § 5331, 
failure to file Form 8300 
with the IRS) 

Oregon 

Portland Joyce, William M. Attorney Suspended by default Indefinite from 

decision in expedited January 14, 2008 
proceeding under § 10.82 
(suspension of attorney 
license in New York) 
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Pennsylvania 

Moscow Cobb, Paul J. CPA Suspended by decision Indefinite from 
in expedited proceeding January 25, 2008 
under § 10.82 (revocation 
of CPA license) 

Plumsteadville Hauke, Thomas CPA Suspended by decision Indefinite from 
in expedited proceeding January 25, 2008 
under § 10.82 (conviction 
under 18 U.S.c. § 371, 
conspiracy to commit 
securities fraud) 

Aliquippa Havey, John A. Attorney Suspended by default Indefinite from 
decision in expedited January 24, 2008 
proceeding under § 10.82 
(conviction under 26 
U.S.c. § 7201, income 
tax evasion) 

Tyrone Hiller, Deborah D. CPA Suspended by default Indefinite from 
decision in expedited March 4, 2008 
proceeding under § 10.82 
(revocation of CPA 
license) 

Rydal Katz, Alex Attorney Suspended by default Indefinite from 
decision in expedited January 14,2008 
proceeding under § 10.82 
(suspension of attorney 
license in New Jersey) 

Pittsburgh Musher, Robin Grassel Attorney Suspended by decision Indefinite from 
in expedited proceeding January 28,2008 
under § 10.82 (conviction 
under 18 U.S.c. § 153(a), 
embezzlement from 
bankruptcy estate) 

South Carolina 

Pendleton Cureton, Steven R. Attorney Suspended by default Indefinite from 
decision in expedited March 4, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Pauline Hanna, Sr., David H. Attorney Suspended by default Indefinite from 
decision in expedited March 4, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 
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South Carolina (Continued) 

Mt. Pleasant Prendergast, Sean 1. Attorney Suspended by default Indefinite from 
decision in expedited March 4, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Hartville Wilmeth, Harriet E. Attorney Suspended by default Indefinite from 
decision in expedited March 4, 2008 
proceeding under § 10.82 
(attorney disbarment) 

Tennessee 

Monteagle Settles, Thomas E. CPA Disbarred by decision Indefinite from 
on appeal for violation February 7, 2008 
of § 10.22 (failure to 
exercise due diligence 
in preparing, or assisting 
in preparing, approving, 
and filing his Federal 
income tax returns; in 
preparing, or assisting in 
preparing, tax returns 
relating to family 
living trusts and family 
limited partnerships; in 
determining correctness 
of representations to 
Treasury or clients), 
§ 10.34 (advising clients 
on frivolous tax strategy), 
and § 10.51 (providing 
false or misleading 
information on his Federal 
income tax returns, failure 
to timely file Federal 
income tax return, and 
giving a false opinion) 

Texas 

Midland Schulte, Jr., Eddie CPA Censured by consent February 13, 2008 

Vermont 

Rutland Barsanti, Gregory U. CPA Suspended by default Indefinite from 

decision in expedited March 4, 2008 

proceeding under § 10.82 
(revocation of CPA 
license) 
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Vermont (Continued) 

Campbell, Elizabeth C. CPA Suspended by default Indefinite from 
decision in expedited March 7, 2008 
proceeding under § 10.82 
(revocation of CPA 
license) 

Virgin Islands 

St. Thomas Brusch, Stephen A. Attorney Suspended by default Indefinite from 
decision in expedited March 7, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Virginia 

Woodbridge Steinberg, Andrew M. Attorney Suspended by default Indefinite from 
decision in expedited January 24, 2008 
proceeding under § 10.82 
(revocation of attorney 
license) 

Wisconsin 

Waukesha Acker, Amy S. Attorney Suspended by default Indefinite from 
decision in expedited March 4, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Madison Chvala, Charles J. Attorney Suspended by default Indefinite from 
decision in expedited January 24, 2008 
proceeding under 
§ 10.82 (conviction 
under Wisconsin Statutes 
§ 946.12(3), misconduct 
in public office and 
§ 11.26(2)(b), limitations 
on contributions) 

Iron River Schuh, Arthur L. Attorney Suspended by default Indefinite from 
decision in expedited February 5,2008 
proceeding under § 10.82 
(conviction under 21 
U.S.c. §§ 841(a)(1) 
and (b)( 1 )(A) and 
846, conspiracy to 
distribute a controlled 
substance; and 18 
U.S.C. § 924(c)(1)(A)(I), 
possession of a firearm 
in furtherance of a drug 
trafficking crime) 
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Wisconsin (Continued) 

Mazomanie Winch, James T. 
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Professional 
Designation 

Attorney 

Disciplinary Sanction 

Suspended by default 
decision in expedited 
proceeding under § 10.82 
(suspension of attorney 
license) 

Effective DBte(S) 

Indefinite from 
January 24. 2008 



Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 860G.-Other 
Definitions and Special 
Rules 

This revenue procedure describes the conditions 

under which changes to certain residential mortgage 
loans will not cause the Internal Revenue Service to 

challenge the tax status of certain securitization vehi

cles holding the loans or to assert that those modifi

cations create a liability for tax on a prohibited trans

action. See Rev. Proc. 2008-28, page 1054. 

Section lOOl.-Determi
nation of Amount of and 
Recognition of Gain or Loss 
26 CFR 1.1001-3: Modifications o/debt instruments. 

This revenue procedure describes the conditions 

under which changes to certain residential mortgage 
loans will not cause the Internal Revenue Service to 

challenge the tax status of certain securitization vehi

cles holding the loans or to assert that those modifi
cations create a liability for tax on a prohibited trans
action. See Rev. Proc. 2008-28, page 1054. 

Section 7701.-Definitions 
26 CFR 301.7701-4: Trusts. 

This revenue procedure describes the conditions 

under which changes to certain residential mortgage 
loans will not cause the Internal Revenue Service to 

challenge the tax status of certain securitization vehi

cles holding the loans or to assert that those modifi

cations create a liability for tax on a prohibited trans

action. See Rev. Proe. 2008-28, page 1054. 
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Rev. Proc. 2008-28 

SECTION I. PURPOSE 

This revenue procedure describes con
ditions under which modifications of cer
tain mortgage loans will not cause the In
ternal Revenue Service (the Service) either 
to challenge the tax status of certain secu
ritization vehicles that hold the loans or to 
assert that those modifications create a lia
bility for tax on a prohibited transaction. 

No inference should be drawn about 
whether similar consequences obtain if a 
loan modification falls outside the scopc 
of this revenue procedure. Furthermore, 
there should be no inference that, in the ab
sence of this revenue procedure. transac
tions within its scope would have impaired 
the tax status of securitization vehicles or 
would have created liability for tax on a 
prohibited transaction. 

SECTION 2. 
BACKGROUND-FORECLOSURE 
PREVENTION PROGRAMS 

.01 Many servicers of mortgage loans 
have developed. and are implementing. 
foreclosure prevention programs. These 
programs are particularly useful in the cur
rent economic environment where there 
afe an increasingly large number of bor
rowers who afe not able to afford their 
current mortgage payments and are at risk 
of losing their homes. These servicers 
apply the programs both to loans that 
investors hold directly and to those that 
are held through securitiLation vehicles 
such as investment trusts and real estate 
mortgage investment conduits (REMICs). 
Typically, these ~ophisticated programs 
establish guidelines to streamline modifi
cations of troubled mortgage loans. The 
guidelines take into account a broad range 
of int()f(nation in an effort tn identify bor
rowers whose loans are likely to go into 
foreclosure if the terms of the loam remain 
unmoditied but who may be able to make 
timely pay ments on a modified loan with 
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more favorable terms. The programs also 
indicate the type and extent of a modi
fication that may allow the borrower to 
make timely payments under the modi
tIed terms and so avoid foreclosure. The 
modifications that are etfected under these 
programs may include interest rate reduc
tions. principal forgiveness, extensions of 
maturity. and alterations in the timing of 
changes in an interest rate. 

.02 The terms of many residential mort
gage loans provide that. if a borrower fails 
to make a scheduled payment on the date 
the payment is due. the borrower is in "de
fault" on the mortgage but that transient 
lateness may not have any adverse conse
quences for the borrower. Most such loans 
provide for a "grace period" (typically. 15 
days) during which an underpayment can 
be cured without the borrower being liable 
for a late fee. 

.03 Servicers have concluded that fore
closure prevention programs such as those 
described in Section 2.01 of this revenue 
procedure can assess with a high degree of 
accuracy whether a borrower presents an 
unacceptably high risk of eventual foreclo
sure, even when some desired information 
is unavailable for a particular borrower and 
the borrower has not yet missed any pay
ments due under the loan. 

SECTION 3. 
BACKGROUND-REMICS 

.01 REMICs are widely used securiti
zation vehicles for mortgages and are gov
erned by sections 860A through 860G of 
the Internal Revenue Code. 

.02 Section 860D(a)(4) of the Code pro
vides that an entity qualifies as a REMIC 
only if. among other things. as of the close 
of the third month beginning after the 
startup day and at all times thereafter. sub
stantially all of its assets consist of quali
tied mortgages and permitted investments. 
This asset test is satisfied if the entity 
owns no more than a de minimis amount 
of other assets. See & 1.860D-Hb)(3)(i) 
of the Income Tax Regulations. As a safe 
harbor. the amount of assets other than 
qualified mortgages and permitted invest
ments is (If, minimis if the aggregate of 
the adjusted bases of those assets is less 
than one percent of the aggregate of the 

ad j listed bases of all of the entity's assets. 
~ 1.860D-l(b)(3)(ii) 

.03 With limited exceptions, a mono 
gage loan is not a qualified mortgage 
unless it is transferred to the REMIC on 
the startup day in exchange for regular 
or residual interests in the REMIC. See 
section 860G(a)(3)(A)(i). 

.04 The legislative history of the 
REMIC provisions indicates that Congress 
intended the provisions to apply only to 
an entity that holds a substantially tixed 
pool of real estate mortgages and related 
assets and that "has no powers to van 
the composition of its mortgage assets.:' 
S, Rep. No. 99-313, 99th Cong .. 2d Sess. 
791-92; 1986-3 (Vol. 3) C.B. 791-92. 

.05 Section LlOOI-3(c)(I)(i) defines a 
"modification" of a debt instrument as any 
alteration, including any deletion or addi
tion. in whole or in part. of a legal right or 
obligation of the issuer or holder of a debt 
instrument, whether the alteration is evi
denced by an express agreement (oral or 
written), conduct of the parties, or other
wise. Section 1.100 l-3( e) governs which 
modifications of debt instruments are "sig
nificant. " Under § l.l 00 1-3(b). for most 
federal income tax purposes, a significant 
modification produces a deemed exchange 
of the original debt instrument for a new 
debt instrument. 

.06 Under § 1 .860G-2(b), related rules 
apply to determine REMIC qualifica
tion. Except as specifically provided in 
§ 1.860G-2(b)(3), if there is a signiticant 
modification of an obligation that is held 
by a REMIC, then the modified obligation 
is treated as one that was newly issued in 
exchange for the unmodified obligation 
that it replaced. See § 1.860G-2(b)(l). 
Forthis purpose. the rules in § 1.l001-3(e) 
determine whether a modification is "sig
nificant." See § 1.860G-2(b)(2). Thus, 
even if an entity initially qualifies as a 
REMIC, one or more significant modifi
cations of the loans held by the entity may 
terminate the qualification if the modifica
tions cause less than substantially all of the 
entity's assets to be qualified mortgages. 

.07 Certain loan modi fications, hoW
ever. are not significant for purposes of 
§ 1.860G-2(b)(\), even if the modifi
cations are significant under the rules 
in § Ll 00 1-3 and thus cause section 
100 I to apply. I n particular, under 



§ 1. 860G-2(b)(3)(i), if a change in the 
terms of an obligation is "occasioned by 

default or a reasonably foreseeable de
fault," the change is not a significant mod
ification for purposes of § 1.860G-2(b)(1), 
regardless of the modification's status un
der § l.lOOI-3. 

.08 Section 860F(a)( 1) imposes a tax on 
a REMIC equal to 100 percent of the net 
income derived from "prohibited transac
tions." The disposition of a qualified mort
gage is a prohibited transaction unless the 
disposition is pursuant to (i) the substitu
tion of a qualified replacement mortgage 
for a qualified mortgage; (ii) a disposition 
incident to the foreclosure, default, or im
minent default of the mortgage; (iii) the 
bankruptcy or insolvency of the REMIC; 
or (iv) a qualified liquidation. Section 
860F( a)(2)(A). 

SECTION 4. 
BACKGROUND-TRUSTS 

.0 I Section 301.770 1-2(a) of the Pro
cedure and Administration Regulations 
defines a "business entity" as any entity 
recognized for federal tax purposes (in
cluding an entity with a single owner that 
may be disregarded as an entity separate 
from its owner under § 30t,7701-3) that 
is not properly classified as a trust under 
§ 301.7701-4 or otherwise subject to spe
cial treatment under the Code. 

. 02 Section 301.7701-4(a) provides 
that an arrangement is treated as a trust if 
the purpose of the arrangement is to vest 
in trustees responsibility for the protection 
and conservation of property for benefi
ciaries who cannot share in the discharge 
of this responsibility and, therefore, are 
not associates in a joint enterprise for the 
conduct of business for profit. 

.03 Section 30I.7701-4(c) provides 
that an "investment" trust is not classified 
as a trust if there is a power under the trust 
agreement to vary the investment of the 
certificate holders. 

SECTION 5. SCOPE 

This revenue procedure applies to a 
modification of a mortgage loan that is 
held by a REMIC, or by an investment 
trust, if all of the following conditions are 
satisfied: 

.01 The real property securing the mort
gage loan is a residence that contains fewer 
than five dwelling units. 

.02 The real property securing the mort
gage loan is owner-occupied. 

.03 (1) If a REMIC holds the mortgage 
loan, then as of either the startup day or 
the end ofthe 3-month penod beginning on 
the startup day, no more than ten percent 
of the stated principal of the total assets of 
the REMIC was represented by loans the 
payments on which were then overdue by 
30 days or more; or 

(2) If an investment trust holds the 
mortgage loan, then as of all dates when 
assets were contributed to the trust, no 
more than ten percent of the stated princi
pal of all the debt instruments then held by 
the trust was represented by instruments 
the payments on which were then overdue 
by 30 days or more. 

.04 The holder or servicer reasonably 
believes that there is a significant risk of 
foreclosure of the original loan. This rea
sonable belief may be based on guidelines 
developed as part of a foreclosure preven
tion program similar to that described in 
Section 2 of this revenue procedure or may 
be based on any other credible systematic 
detennination. 

.05 The terms of the modified loan are 
less favorable to the holder than were the 
unmodified tenns of the original mortgage 
loan . 

.06 The holder or servicer reasonably 
believes that the modified loan presents a 
substantially reduced risk of foreclosure, 
as compared with the original loan. 

SECTION 6. APPLICATION 

If one or more modifications of mort
gage loans are described in Section 5 of 
this revenue procedure-

.01 The Service will not challenge a 
securitization vehicle's qualification as a 
REMIC on the grounds that the modifica
tions are not among the exceptions listed 
in § 1.860G-2(b)(3); 

.02 The Service will not contend that 
the modifications are prohibited trans
actions under section 860F(a)(2) on the 
grounds that the modifications resulted 
in one or more dispositions of qualified 
mortgages and that the dispositions are 
not among the exceptions listed in section 
860F(a)(2)(A)(i)-(iv); 

.03 The Service will not challenge a 
securitization vehicle's classification as a 
trust under section 301.7701-4(c) on the 
grounds that the modifications manifest a 
power to vary the investment of the certifi
cate holders; and 

.04 The Service will not challenge a 
securitization vehicle's qualification as a 
REMIC on the grounds that the modifica
tions resulted in a deemed reissuance of the 
REMIC regular interests. 

SECTION 7. EXAMPLE 

The following example illustrates the 
application of this revenue procedure: 

.01 FaCTS. As part of its business, S services mort· 
gage loans that are held by R, a REMIC that is de
scribed in Section 5.03( I) of this revenue procedure. 
S has developed a foreclosure prevention program to 
guide it m determining the risk of a foreclosure even
tually becoming necessary on a loan that it is servic
ing. For each loan that the program identifies as pre
senting an undesirable risk of foreclosure. the pro
gram also attempts to determine whether a modifica
tion to the terms of the loan might materially reduce 
the risk of foreclosure and, if so, what modification 
strikes the best balance between minimizing the sac
rifice of some required cash flows under the loan and 
maximizing the reduction in foreclosure risk. 

The factors that the program generally takes into 
account include the borrower's payment history on 
the loan; the borrower's payment history (as reported 
by a credit bureau) on the borrower's other indebted
ness; the borrower's FICO score; the loan-to-value 
ratio of the loan when it was originated; changes 
In property values in the neighborhood where the 
property securing the loan is located: an estimate of 
the currellt loan-to-value ratio; whether the monthly 
debt service under the loan has recently changed or 
will soon change; and, where available. any addi
tional data obtained from the borrower (for example, 
changes in employment and other income sources, 
family medical status, uninsured losses, adverse 
court judgments. inheritances, etc.). Because S's 
program takes into account statistical models that 
were developed using extensive amounts of data 
involving diverse information from very many bor
rowers. S has fuund the program to be generally 
reliable at assessing with a high degree of accuracy 
whether a borrower presents an unacceptably high 
risk uf eventual foreclosure, even when some desired 
information is unavailable for a particular borrower. 

Borrower B is the issuer of one of the mortgage 
loans that is held by R. The real property securing 
8's mortgage loan is described in Section 5.01 and 
5.02 of this revenue procedure. None of B's pay· 
ments on the mortgage loan has been late in the few 
years that the loan has been outstanding. On the other 
hand, a very large increase in B's monthly debt ser
vice is scheduled in the near future; the loan had a 
high loan-Io-value ratio when it was originated; home 
values in the neighborhood of the collateral have de· 
c1ined significantly; 8's FICO score has dropped; and 
a credit bureau repons that 8 is developing a pattern 
of increasingly late payment on rising levels of con· 
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sumer debt. Although S tried several times to contact 

B. both by phone and by mail. B did not answer any 

of the phone calls and did not respond to any of the 

letters or any of the phone messages that were left. 

Even without the benefit of individual informa

tion that S could have obtained from a conversatJOn 

with B. S's model determines that. if the loan to B 
is not modified. there is a significant risk of even

tual foreclosure. The model also indicates. however. 
that reducing both the principal amount of. and the 

interest rate on. the loan would substantially reduce 

the risk of foreclosure. The anticipated benefit of re

ducing the risk of foreclosure outweighs the lower 

payments that would be required under the modified 
terms of the loan. Under S's foreclosure prevention 

program. therefore. the loan is modified by reducing 
both the principal amount and the interest rate. 

.02 Analysis. The modified terms of B's loan are 
less favorable to R than were the unmodified terms 

of the original loan. Moreover. the modification was 

undertaken because of S's reasonable beliefs that the 
unmodified loan presented a significant risk of fore

closure and that the modification would substantially 
reduce that risk. Accordingly. the modification is 
within the scope of this revenue procedure. 

SECTION 8. EFFECTIVE DATE 

This revenue procedure governs deter
minations made by the Service on or after 

May 16, 2008, with respect to loan modi
fications that are effected on or before De
cember 31,2010. 

SECTION 9. REQUEST FOR 
COMMENTS 

The Service invites public comment on 
this revenue procedure. In particular, the 
Service invites comments on whether this 
revenue procedure should be extended to 
loan modifications that are effected after 
2010, whether the Service should consider 
changing other provisions of this rev
enue procedure, and whether the Service 
should consider issuing any additional 
guidance regarding Federal tax issues that 
are raised by modifications of mortgage 
loans to reduce the risk of foreclosure. 
Comments should be submitted no later 
than July 15, 2008, to the Internal Rev
enue Service, CC:PA:LPD:RU (Rev. Proc. 
2008-28), room 5203, P.O. Box 7604, 
Ben Franklin Station, Washington, DC 
20044. Comments may be hand delivered 
between the hours of 8 a.m. and 4 p.m. to 

CC:PA:LPD:RU (Rev. Proc. 2008-28). 
Courier's Desk, Internal Revenue Service, 
1111 Constitution Avenue, NW. Wash
ington, DC 20224. Alternatively. com
ments may be submitted via the Internet at 
Notice. Comments@irscounsel.treas.gov 
(Rev. Proc. 2008-28). All comments 
will be available for public inspection 
and copying in their entirety. There
fore, comments received by the IRS and 
Treasury should not include taxpayer-spe. 
cific information of a confidential nature. 
Comments should include the name and 
telephone number of a person to contact. 

SECTION 10. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is Diana Imholtz of the Office 
of Associate Chief Counsel (Financial 
Institutions and Products). For further 
information, contact Ms. Irnholtz at (202) 
622-3930 (not a toll-free call). 

Use this Revenue Procedure to prepare Tax Year 2008 and prior year information returns for submission to Internal Revenue Service 
(IRS) using electronic filing. 

Caution to filers: 

Please read this publication carefully. Persons or businesses required to file information returns electronically or 
magnetically may be subject to penalties for failure to file or include correct information if they do not follow the 
instructions in this Revenue Procedure. 

IMPORTANT NOTES: 

IRS/ECC-MTB now offers an Internet connection at http://fire.irs.gov for electronic filing. The Filing Information Returns 
Electronically (FIRE) System will be down from 2 p.m. EST Dec. 22, 2008, through Jan. 4, 2009 for upgrading. It is not 
operational during this time for submissions. The FIRE System does not provide fill-in forms for information returns. 

After December 1, 2008, electronic filing will be the ONLY acceptable method to file information returns to IRS/ECC-MTB. 
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Part A. General 

Revenue Procedures are generally revised annually to reflect legislative and form changes. Comments concerning this Revenue 
Procedure, or suggestions for making it more helpful, can be addressed to: 

Sec. 1. Purpose 

Internal Revenue Service 
Enterprise Computing Center - Martinsburg 
Attn: Information Reporting Program 
230 Murall Drive 
Kearneysville, WV 25430 

.01 The purpose of this Revenue Procedure is to provide the specifications for filing Forms 1098, 1099, 5498, and W -2G with IRS 
electronically through the IRS FIRE System. This Revenue Procedure must be used for the preparation of Tax Year 2008 infonnation 
returns and information returns for tax years prior to 2008 filed beginning January 1, 2009. Specifications for filing the following 
forms are contained in this Revenue Procedure. 

(a) Form 1098, Mortgage Interest Statement 
(b) Form 1098-C, Contributions of Motor Vehicles, Boats, and Airplanes 
(c) Form 1098-E, Student Loan Interest Statement 
(d) Form 1098-T, Tuition Statement 
(e) Form 1099-A, Acquisition or Abandonment of Secured Property 
(0 Form 1099-B, Proceeds From Broker and Barter Exchange Transactions 
(g) Form 1099-C, Cancellation of Debt 

(h) Form 1099-CAP, Changes in Corporate Control and Capital Structure 
(i) Form 1099-DIV. Dividends and Distributions 
m Form 1099-G, Certain Government Payments 
(k) Form 1099-H, Health Coverage Tax Credit (HCTC) Advance Payments 
(I) Form 1099-INT, Interest Income 
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(m) Form 1099-LTC, Long-Term Care and Accelerated Death Benefits 
(n) Form 1099-MISC, Miscellaneous Income 
(0) Form 1099-0ID, Original Issue Discount 
(p) Form 1099-PATR, Taxable Distributions Received From Cooperatives 
(q) Form 1099-Q, Payments From Qualified Education Programs (Under Sections 529 and 530) 
(r) Form 1099-R, Distributions From Pensions, Annuities, Retirement or Profit-Sharing Plans, IRAs, Insurance Contracts, etc. 
(s) Form 1099-S, Proceeds From Real Estate Transactions 
(t) Form 1099-SA, Distributions From an HSA, Archer MSA, or Medicare Advantage MSA 
(u) Form 5498, IRA Contribution Information 
(v) Form 5498-ESA, Coverdell ESA Contribution Information 
(w) Form 5498-SA, HSA, Archer MSA, or Medicare Advantage MSA Information 
(x) Form W-2G, Certain Gambling Winnings 

.02 All data received at IRS/ECC-MTB for processing will be given the same protection as individual income tax returns (Form 
1040). IRSIECC-MTB will process the data and determine if the records are formatted and coded according to this Revenue Procedure . 

. 03 Specifications for filing Forms W -2, Wage and Tax Statement, electronically are only available from the Social Security Ad
ministration (SSA). Filers can call 1-800-SSA-6270 to obtain the telephone number of the SSA Employer Service Liaison Officer 
for their area . 

. 04 IRSIECC-MTB does not process Forms W-2. Paper and/or electronic filing of Forms W-2 must be sent to SSA. IRSIECC
MTB does, however, process waiver requests (Form 8508) and extension of time to file requests (Form 8809) for Forms W -2 as well 
as requests for an extension of time to provide the employee copies of Forms W -2 . 

. 05 Generally, the box numbers on the paper forms correspond with the amount codes used to file electronically; however, if 
discrepancies occur, the instructions in this Revenue Procedure must be followed . 

. 06 This Revenue Procedure also provides the requirements and specifications for electronic filing under the Combined Fed
eraUState Filing Program . 

• 07 The following Revenue Procedures and publications provide more detailed filing procedures for certain information returns: 
(a) 2008 General Instructions for Forms /099, /098, 5498, and W-2G and individual form instructions. 
(b) Publication 1179, General Rules and Specifications for Substitute Forms 1096, 1098, 1099,5498, W-2G, and 1042-S. 
(e) Publication 1239, Specifications for Filing Form 8027, Employer's Annual Information Return of Tip Income and Allocated 

Tips, Electronically. 
(d) Publication 1187, Specifications for Filing Forms 1042-S, Foreign Person's U.S. Source Income Subject to Withholding, 

Electronically . 
• 08 This Revenue Procedure supersedes Rev. Proc. 2007-51 published as Publication 1220 (Rev. 6-2007), Specifications for 

Filing Forms 1098, 1099,5498, and W-2G Electronically or Magnetically. 

Sec. 2. Nature of Changes-Current Year (Tax Year 2008) 

.01 In this publication, all pertinent changes for Tax Year 2008 are emphasized by the use of italics. Portions of text that require 
special attention are in boldface text. Filers are always encouraged to read the publication in its entirety. 

a. General 

(1) IRSIECC-MTB no longer accepts any form of magnetic media. Electronic filing through the FIRE System is the only 
method to report information returns to IRSIECC-MTB. 

(2) Form 4804, Transmittal of Information Returns Reported Magnetically, is obsolete. This form was only required for mag
netic media reporting which is no longer a valid method of reporting information returns. 

(3) Several sections have been deleted due to the elimination of magnetic media filing and others combined for greater clarity. 
Please review the entire Publication for all relevant changes. 

(4) A toll-free fax number, 877-477-0572, was added to Part A, Sec. 03. 

h. Programming Changes 

(1) For all Forms, Payment Year, Field Positions 2-5, for the Transmitter "T" Record, Payer "A" Record and Payee "B" Record 
must be incremented to update the four-digit reporting year (2007 to 2008), unless reporting prior year data. 

(2) In the Transmitter "T" Record, two fields, Cartridge Tape File Indicator, positions 409-410 and Transmitter's Media Num
ber, positions 411-416, were deleted. These positions are now blank. 

(3) In the Payee "B" Record for Form 1099-CAP, Shareholder Indicator, position 627 was deleted. 
(4) For Form 1099-R, the distribution code H was added and new distribution code combinations are allowed. See Form I099-R 

Distribution Code Chart 2008 for acceptable combinations. 
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(5) The requirement for filing Form 8809, Application for Extension of Time To File Information Returns, electronically was 
reduced from 50 payers to 10 payers. See Part D. 

Sec. 3. Where To File and How to Contact the IRS, Enterprise Computing Center - Martinsburg 

.01 All information returns filed electronically are processed at IRSfECC-MTB. General inquiries concerning the filing of infor. 
mation returns should be sent to the following address: 

IRS-Enterprise Computing Center - Martinsburg 
Information Reporting Program 
230 Murall Drive 
Kearneysville, WV 25430 

.02 All requests for an extension of time to file information returns with IRSfECC-MTB filed on Form 8809 or request for an 
extension to provide recipient copies, and requests for undue hardship waivers filed on Form 8508 should be sent to the following 
address: 

IRS-Enterprise Computing Center - Martinsburg 
Information Reporting Program 
Attn: Extension of Time Coordinator 
240 Mural! Drive 
Kearneysville, WV 25430 

.03 The telephone numbers and web addresses for questions about specifications for electronic submissions are: 

Information Reporting Program Customer Service Section 

TOLL-FREE 1-866-455-7438 or outside the U.S. 1-304-263-8700 

e-mail at mccirp@irs.gov 

304-267-3367 - TDD 

(Telecommunication Device for the Deaf) 

Fax Machine 
Toll-free within the U.S. - 877-477-0572 

Outside the U.S. - 304-264-5602 

Electronic Filing - FIRE System 

http://fire.irs.gov 

TO OBTAIN FORMS: 

1-800-TAX-FORM (1-800-829-3676) 

www.irs.gov - IRS website access to forms (See Note.) 

Note: Because paper forms are scanned during processing, you cannot use forms printed from the IRS website to file Form 
1096, and Copy A of Forms 1098, 1099, or 5498 with the IRS . 

. 04 The 2008 General Instructions for Forms 1099, 1098, 5498, and W-2G are included in the Publication 1220 for your conve
nience. Form 1096 is used only to transmit Copy A of paper Forms 1099, 1098,5498, and W-2G. If filing paper returns, follow the 
mailing instructions on Form 1096 and submit the paper returns to the appropriate IRS Service Center . 

. 05 Make requests for paper Forms 1096, 1098, 1099, 5498, and W -2G, and publications related to electronic filing by calling the 
IRS toll-free number 1-800-TAX-FORM (1-800-829-3676) or ordering online from the IRS website at www.irs.gov . 

. 06 Questions pertaining to electronic filing of Forms W-2 must be directed to the Social Security Administration (SSA). Filers 
can call 1-800-772-6270 to obtain the telephone number of the SSA Employer Service Liaison Officer for their area . 

. 07 Payers should not contact IRSIECC-MTB if they have received a penalty notice and need additional information or are re
questing an abatement of the penalty. A penalty notice contains an IRS representative's name and/or telephone number for contact 
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purposes; or the payer may be instructed to respond in writing to the address provided. IRSIECC-MTB does not issue penalty no
tices and does not have the authority to abate penalties. For penalty information, refer to the Penalties section of the 2008 General 
Instructions for Forms 1099, 1098, 5498, and W-2G . 

• 08 A taxpayer or authorized representative may request a copy of a tax return, including Form W -2 filed with a return, by submitting 
Form 4506, Request for Copy of Tax Return, to IRS. This form may be obtained by calling 1-800-TAX-FORM (1-800-829-3676). 
For questions regarding this form, call 1-800-829-1040 . 

• 09 Electronic Products and Services Support, Information Reporting Branch, Customer Service Section (IRB/CSS), answers elec
tronic, paper filing, and tax law questions from the payer community relating to the correct preparation and filing of business informa
tion returns (Forms 1096, 1098, 1099,5498,8027, and W-2G). IRB/CSS also answers questions about the electronic filing of Forms 
1042-S and the tax law and paper filing instructions for Forms W-2 and W-3. Inquiries pertaining to Notices CP2100 and 972CG, 
backup withholding and reasonable cause requirements due to missing and incorrect taxpayer identification numbers (TINS) are also 
addressed by IRB/CSS. Assistance is available year-round to payers, transmitters, and employers nationwide, Monday through Fri
day, 8:30 a.m. to 4:30 p.m. Eastern Standard Time, by calling toll-free 1-866-455-7438. IRB/CSS also offers an e-mail address for 
transmitters and electronic filers of information returns. The address is mccirp@irs.gov. When sending e-mails concerning specific 
file information, you must include the company name and the electronic filename or Transmitter Control Code. Please do not submit 
TINS or attachments, because electronic mail is not secure and the information may be compromised. The Telecommunications De
vice for the Deaf (TDD) toll number is 304-267-3367. Call as soon as questions arise to avoid the busy filing seasons at the end of 
January and February. Recipients of information returns (payees) should continue to contact 1-800-829-1040 with any questions on 
how to report the information returns data on their tax returns . 

. 10 IRB/CSS cannot advise filers where to send state copies of paper forms. Filers must contact the Tax Department in the state 
where the recipient resides to obtain the correct address and filing requirements . 

. 11 Form 4419, Application for Filing Information Returns Electronically, Form 8809, Application for Extension of Time To File 
Information Returns, and Form 8508, Request for Waiver From Filing Information Returns Electronically, may be faxed to IRSIECC
MTB toll-free at 877-477-0572. 

Sec. 4. Filing Requirements 

.01 The regulations under section 6011(e)(2)(A) of the Internal Revenue Code provide that any person, including a corporation, 
partnership, individual, estate, and trust, who is required to file 250 or more information returns must file such returns electronically. 
The 250* or more requirement applies separately for each type of return and separately to each type of corrected return. 
*Even though tilers may submit up to 249 information returns on paper, IRS encourages tilers to transmit those information 
returns electronically • 

• 02 All filing requirements that follow apply individually to each reporting entity as defined by its separate Taxpayer Identification 
Number (TIN), which may be either a Social Security Number (SSN), Employer Identification Number (EIN), or Individual Taxpayer 
Identification Number (ITIN). For example, if a corporation with several branches or locations uses the same EIN, the corporation 
must aggregate the total volume of returns to be filed for that EIN and apply the filing requirements to each type of return accordingly . 

. 03 The following requirements apply separately to both originals and corrections filed electronically: 
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1098 
1098-C 
1098-E 
1098-T 
1099-A 
1099-B 
1099-C 
I099-CAP 
1099-DIV 
1099-G 
1099-H 
1099-INT 
1099-LTC 
1099-MISC 
1099-010 
1099-PATR 
1099-Q 
1099-R 
1099-S 
1099-SA 
5498 
5498-ESA 
5498-SA 
W-2G 

250 or more of any of these forms require electronic filing with IRS. These are stand-alone documents 
and may not be aggregated for purposes of determining the 250 threshold. For example, if you must 
file 100 Forms 1099-B and 300 Forms 1099-INT, Forms \099-B need not be filed electronically since 
they do not meet the threshold of 250. However, Forms \099-INT must be filed electronically since 

they meet the threshold of 250. 

.04 The above requirements do not apply if the payer establishes undue hardship (See Part D, Sec. 5). 

Sec. 5. Vendor List 

.01 IRS/ECC-MTB prepares a list of vendors who support electronic filing. The Vendor List (Pub. 1582) contains the names of 
service bureaus that will produce or submit files for electronic filing. It also contains the names of vendors who provide software 
packages for payers who wish to produce electronic files on their own computer systems. This list is compiled as a courtesy and in 
no way implies IRS/ECC-MTB approval or endorsement. 

.02 If filers engage a service bureau to prepare files on their behalf, the filers must not also report this data, as it will create a 
duplicate filing situation which may cause penalty notices to be generated . 

• 03 The Vendor List, Publication 1582, is updated periodically. The most recent revision is available on the IRS website at 
www.irs.gov. For an additional list of software providers, log on to www.irs.gov and go to the Approved IRS e-file for Business 
Providers link . 

. 04 A vendor, who offers a software package, or has the capability to electronically file information returns for customers, and who 
would like to be included in Publication 1582 must submit a letter or e-mail to IRS/ECC-MTB. The request should include: 

(a) Company name 
(b) Address (include city, state, and ZIP code) 
(e) Telephone and FAX number (include area code) 
(d) E-mail address 
(e) Contact person 
(f) Website 
(g) Type(s) of service provided (e.g., service bureau and/or software) 
(h) Method of filing (only electronic filing is acceptable) 
(i) Type(s) of return(s) 

Sec. 6. Form 4419, Application for Filing Information Returns Electronically 

.01 Transmitters are required to submit Form 4419, Application for Filing Information Returns Electronically, to request autho
rization to file information returns with IRSIECC-MTB. A single Form 4419 should be filed no matter how many types of returns the 
transmitter will be submitting electronically. For example, if a transmitter plans to file Forms 1099-INT, one Form 4419 should ~ 
submitted. If, at a later date, another type of form (Forms 1098, 1099, 5498 and W -2G) will be filed, the transmitter should not submit 
a new Form 4419. 
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Note: EXCEPTIONS - An additional Form 4419 is required for filing each of the following types of returns: Form 1042-S, 
Foreign Person's U.S. Source Income Subject to Withholding, and Form 8027, Employer's Annual Information Return of Tip 
Income and Allocated Tips. See the back of Form 4419 for detailed instructions • 

. 02 Electronically filed returns may not be submitted to IRSIECC-MTB until the application has been approved. Please read the 
instructions on the back of Form 4419 carefully. Form 4419 is included in the Publication 1220 for the filer's use. This form may be 
photocopied. Additional forms may be obtained by calling 1-800-TAX-FORM (1-800-829-3676). The form is also available on 
the IRS website at www.irs.gov . 

. 03 Upon approval, a five-character alpha/numeric Transmitter Control Code (TCC) will be assigned and included in an approval 
letter. The TCC must be coded in the Transmitter "T" Record. IRSIECC-MTB uses the TCC to identify payers/transmitters and to 
track their files through the processing system . 

. 04 IRSIECC-MTB encourages transmitters who file for multiple payers to submit one application and to use the assigned TCC for 
all payers. While not encouraged, multiple TCCs can be issued to payers with multiple TINs. Transmitters cannot use more than one 
TCC in a file. Each TCC must be reported in separate transmissions . 

. 05 If a payer's files are prepared by a service bureau, the payer may not need to submit an application to obtain a TCe. Some 
service bureaus will produce files, code their own TCC in the file, and send it to IRSIECC-MTB for the payer. Other service bureaus 
will prepare the file and return the file to the payer for submission to IRS/ECC-MTB. These service bureaus may require the payer to 
obtain a TCC, which is coded in the Transmitter "T" Record. Payers should contact their service bureau for further information . 

. 06 Form 4419 may be submitted anytime during the year; however, it must be submitted to IRS/ECC-MTB at least IS days before 
the due date of the return(s) for current year processing. This allows IRSIECC-MTB the time necessary to process and respond to 
applications. Form 4419 may be faxed to IRSIECC-MTB toll-free at 877-477-0572. In the event that computer equipment or software 
is not compatible with IRSIECC-MTB, a waiver may be requested to file returns on paper documents (See Part D, Sec. 5) . 

. 07 Once a transmitter is approved to file electronically, it is not necessary to reapply unless: 
(a) The payer has discontinued filing electronically for two consecutive years. The payer's TCC may have been reassigned by 

IRSIECC-MTB. Payers who know that the assigned TCC will no longer be used, are requested to notify IRSIECC-MTB 
so these numbers may be reassigned. 

(b) The payer's files were transmitted in the past by a service bureau using the service bureau's TCC, but now the payer has 
computer equipment compatible with that of IRSIECC-MTB and wishes to prepare his or her own files. The payer must 
request a TCC by filing Form 4419 . 

• 08 In accordance with Regulations section 1.6041-7(b), payments by separate departments of a health care carrier to providers 
of medical and health care services may be reported on separate returns filed electronically. In this case, the headquarters will be 
considered the transmitter, and the individual departments of the company filing reports will be considered payers. A single Form 
4419 covering all departments filing electronically should be submitted. One TCC may be used for all departments . 

. 09 Copies of Publication 1220 can be obtained by downloading from the IRS website at www.irs.gov . 

. 10 If any of the information (name, TIN or address) on Form 4419 changes, please notify IRSIECC-MTB in writing so the 
IRSIECC-MTB database can be updated. The e-mail address, mccirp@irs.gov, may be used for these changes. The transmitter 
should include the TCC in all correspondence . 

. 11 Approval to file does not imply endorsement by IRSIECC-MTB of any computer software or of the quality of tax preparation 
services provided by a service bureau or software vendor. 

Sec. 7. Retention Requirements and Due Dates 

.01 Payers should retain a copy of the information returns filed with IRS or have the ability to reconstruct the data for at 
least 3 years from the reporting due date, except: 

(a) Retain for 4 years all information returns when backup withholding is imposed. 
(b) A financial entity must retain a copy of Form 1099-C, Cancellation of Debt, or have the ability to reconstruct the data 

required to be included on the return, for at least 4 years from the date such return is required to be filed . 
. 02 Filing of information returns is on a calendar year basis, except for Forms 5498 and 5498-ESA, which are used to report amounts 

contributed during or after the calendar year (but no later than April 15). The following due dates will apply to Tax Year 2008: 
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Forms 1098, 1099, and W-2G 
Recipient Copy - February 2, 2009 

IRS Copy - March 31, 2009 

Due Dates 

Forms 5498*, 5498-SA and 5498-ESA 
IRS Copy - June I, 2009 

Forms 5498 and 5498-SA Participant Copy - June \,2009 
Form 5498-ESA Participant Copy - April 30, 2009 

* Participants' copies of Forms 5498 to furnish 
fair market value information - February 2, 2009 

.03 If any due date falls on a Saturday, Sunday, or legal holiday, the return or statement is considered timely if filed or furnished 
on the next day that is not a Saturday, Sunday, or legal holiday. 

Sec. 8. Corrected Returns 

• A correction is an information return submitted by the transmitter to correct an information return that was previously submit· 
ted to and successfully processed by IRSIECC-MTB, but contained erroneous information. 

• While we encourage you to file your corrections electronically, you may file up to 249 paper corrections even though your 
originals were filed electronically. 

• DO NOT SEND YOUR ENTIRE FILE AGAIN. Only correct the information returns which were erroneous. 

• 

• 

Information returns omitted from the original file must not be coded as corrections. Submit these returns under a separate 
Payer "A" Record as original returns. 

Be sure to use the same payee account number that was used on the original submission. The account number is used to match 
a correction record to the original information return. 

• Before creating your correction file, review the correction guidelines chart carefully . 
. 01 The electronic filing requirement of information returns of 250 or more applies separately to both original and corrected returns. 

E 
X 
A 
M 
P 
L 
E 

If a payer has 100 Forms 1099-A to be corrected, they can be filed on paper because they fall under the 250 
threshold. However, if the payer has 300 Forms 1099-B to be corrected, they must be filed electronically 
because they meet the 250 threshold. If for some reason a payer cannot file the 300 corrections electronically, 
to avoid penalties, a request for a waiver must be submitted before filing on paper. If a waiver is approved for 
original documents, any corrections for the same type of return will be covered under this waiver. 

.02 Corrections should be filed as soon as possible. Corrections filed after August 1 may be subject to the maximum penalty of 
$50 per return. Corrections filed by August I may be subject to a lesser penalty. (For information on penalties, refer to the Penalties 
section of the 2008 General Instructions for Forms 1099, 1098, 5498, and W-2G.) However, if payers discover errors after August 
I, they should file corrections, as prompt correction is a factor considered in determining whether the intentional disregard penalty 
should be assessed or whether a waiver of the penalty for reasonable cause may be granted. All fields must be completed with the 
correct information, not just the data fields needing correction. Submit corrections only for the returns filed in error, not the entire 
file. Furnish corrected statements to recipients as soon as possible. 

Note: Do NOT resubmit your entire file as corrections. This will result in duplicate filing and erroneous notices may be sent 
to payees. Submit only those returns which require correction . 

. 03 There are numerous types of errors, and in some cases, more than one transaction may be required to correct the initial error. 
If the original return was filed as an aggregate, the filers must consider this in filing corrected returns . 

. 04 The payee's account number should be included on all correction records. This is especially important when more than o~e 
information return of the same type is reported for a payee. The account number is used to determine which information retum IS 

being corrected. It is vital that each information return reported for a payee have a unique account number. See Part C, Sec. 6, Payer's 
Account Number For Payee. 

1064 2008-1 C.B. 



.05 Corrected returns may be included on the same transmission as original returns; however, separate "A" Records are required. If 
filers discover that certain information returns were omitted on their original file, they must not code these documents as corrections. 
The file must be coded and submitted as originals . 

. 06 If a payer realizes duplicate reporting has occurred, IRSIECC-MTB should be contacted immediately for instructions on how 
to avoid notices. The standard correction process will not resolve duplicate reporting . 

. 07 If a payer discovers errors that affect a large number of payees, in addition to sending IRS the corrected returns and notifying the 
payees, IRSIECC-MTB underreporter section should be contacted toll-free 1-866-455-7438 for additional requirements. Corrections 
must be submitted on actual information return documents or filed electronically . 

• 08 Prior year data, original and corrected, must be filed according to the requirements of this Revenue Procedure. When submit
ting prior year data, use the record format for the current year. Each tax year must be electronically filed in separate transmissions. 
However, use the actual year designation ofthe data in Field Positions 2-5 of the "TO., "A", and "B" Records. Field position 6, Prior 
Year Data Indicator, in the Transmitter "T" Record must contain a "P". If filing electronically, a separate transmission must be made 
for each tax year . 

. 09 In general, filers should submit corrections for returns filed within the last 3 calendar years (4 years if the payment is a reportable 
payment subject to backup withholding under section 3406 of the Code and also for Form I099-C, Cancellation of Debt) . 

. 10 All paper returns, whether original or corrected, must be filed with the appropriate service center. IRS/ECC-MTB does not 
process paper returns . 

. 11 If a payer discovers an error(s) in reporting the payer (not recipient) name and/or TIN, write a letter to IRS/ECC-MTB (See 
Part A, Sec. 3) containing the following information: 

(a) Name and address of payer 
(b) Type of error (please include the incorrect payer namerrIN that was reported) 
(c) Tax year 
(d) Payer TIN 
(e) TCC 
(f) Type of return 
(g) Number of payees 
(h) Filing method, paper or electronic 

.12 The "B" Record provides a 20-position field for a unique Payer's Account Number for Payee. If a payee has more than one 
reporting of the same document type, it is vital that each reporting is assigned a unique account number. This number will help 
identify the appropriate incorrect return if more than one return is filed for a particular payee. Do not enter a TIN in this field. A 
payer's account number for the payee may be a checking account number, savings account number. serial number, or any other number 
assigned to the payee by the payer that will distinguish the specific account. This number should appear on the initial return and on 
the corrected return in order to identify and process the correction properly . 

. 13 The record sequence for filing corrections is the same as for original returns . 

. 14 Review the chart that follows. Errors normally fall under one of the two categories listed. Next to each type of error is a list of 
instructions on how to file the corrected return. 
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Guidelines for Filing Corrected Returns Electronically 

One transaction is required to make the following corrections properly. (See Note 5.) 

Error Made on the Original Return 

ERROR TYPE 1 

1. Original return was filed with one or more of the 
following errors: 

(a) Incorrect payment amount codes in the Payer "A" 
Record 
(b) Incorrect payment amounts in the Payee "8" 
Record 
(c) Incorrect code in the distribution code field in 
Payee "8" Record 
(d) Incorrect payee address (See Note 3.) 
(e) Incorrect payee indicator (See Note 1.) 

(f) Incorrect payee name (See Notes 2 & 3.) 
(g) Return should not have been filed 

Note 1: Payee indicators are non-money amount 
indicator fields located in the specific form record 
layouts of the Payee "B" Record between field 
positions 544-748. 

Note 2: For information on errors to the payer's 
name and TIN (See Part A, Sec. 8, .11). 

Note 3: To correct a TIN and/or payee name and 
address follow the instructions under Error Type 2. 

How To File the Corrected Return 

CORRECTION 

A. Prepare a new file. The first record on the file will be 
the Transmitter 'T' Record. 

B. 

c. 

D. 

E. 

F. 

Make a separate "A" Record for each type of return 
and each payer being reported. Payer information in 
the "A" Record must be the same as it was in the 
original submission. 

The Payee "8" Records must show the correct record 
information as well as a Corrected Return Indicator 
Code of "G" in Field Position 6. 

Corrected returns using uG" coded "8" Records may 
be on the same file as those returns submitted without 
the "G" coded "8" Records; however, separate "A" 
Records are required. 

Prepare a separate "C" Record for each type of return 
and each payer being reported. 

The last record on the file will be the End of 
Transmission "F" Record. 

File layout one step corrections 

Transmitter Payer "G" "G" End of Payer End of 
"T" "A" coded coded "C" Transmission 

Record Record Payee "8" Payee "8" Record "F" Record 
Record Record 
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Guidelines for Filing Corrected Returns Electronically (Continued) 

Two (2) separate transactions are required to make the following corrections properly. Follow the directions for both 
Transactions 1 and 2. (See Note 5.) DO NOT use the two step correction process to correct money amounts. 

Error Made on the Original Return 

ERROR TYPE 2 

1. Original return was filed with one or more of the 
following errors: 

(a) No payee TIN (SSN, EIN, ITIN, QI-EIN) 
(b) Incorrect payee TIN 
(c) Incorrect payee name and address 
(d) Wrong type of return indicator 

Note 4: The Record Sequence Number will be 
different since this is a counter number and is 
unique to each tile. For l099-R corrections, if the 
corrected amounts are zeros, certain indicators will 
not be used. 

How To File the Corrected Return 

CORRECTION 

Transaction 1: Identify incorrect returns. 

A. 

B. 

c. 

Prepare a new file. The first record on the file will be 
the Transmitter "T" Record. 

Make a separate "A" Record for each type of return 
and each payer being reported. The information in the 
"A" Record will be exactly the same as it was in the 
original submission. (See Note 4.) 

The Payee "B" Records must contain exactly the 
same information as submitted previously, except, 
insert a Corrected Return Indicator Code of "G" in 
Field Position 6 of the "B" Records, and enter "0" 
(zeros) in all payment amounts. (See Note 4.) 

D. Corrected returns using "G" coded "B" Records may 
be on the same file as those returns submitted with 
a "c" code; however, separate "A" Records are 
required. 

E. Prepare a separate "C" Record for each type of return 
and each payer being reported. 

F. Continue with Transaction 2 to complete the 
correction. 

Transaction 2: Report the correct information. 

A. Make a separate "A" Record for each type of return 
and each payer being reported. 

B. The Payee "B" Records must show the correct 
information as well as a Corrected Return Indicator 
Code of "c" in Field Position 6. 

C. Corrected returns submitted to IRS/ECC-MTB using 
"c" coded "B" Records may be on the same file as 
those returns submitted with "G" codes; however, 
separate "A" Records are required. 

D. Prepare a separate "c" Record for each type of return 
and each payer being reported. 

E. The last record on the file will be the End of 
Transmission "F" Record. 

Note 5: See the 2008 General I nstructions for Forms 1099, 1098, 5498, and W -2G for additional information on regulations 

affecting corrections and related penalties. 
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File layout two step corrections 

Transmitter Payer '~G" HG" End of Payer Payer 
"T" "'A" coded coded "e" '''A'' 

Record Record Payee "B" Payee "B" Record Record 
Record Record 

He" He" End of Payer End of 
coded coded "e" Transmission 

Payee "B" Payee "B" Record "F" Record 
Record Record 

Note 6: If a filer is reporting "G" coded, "C" coded, and/or "Non-coded" (original) returns on the same file, each category 
must be reported under separate "A" Records. 

Sec. 9. Effect on Paper Returns and Statements to Recipients 

.01 Electronic reporting of information returns eliminates the need to submit paper documents to the IRS. CAUTION: Do not send 
Copy A of the paper forms to IRSIECC-MTB for any forms filed electronically. This will result in duplicate filing; therefore. 
erroneous notices could be generated . 

. 02 Payers are responsible for providing statements to the payees as outlined in the 2008 General Instructions for Forms 1099. 
1098. 5498. and W-2G. Refer to those instructions for filing information returns on paper with the IRS and furnishing statements to 
recipients . 

. 03 Statements to recipients should be clear and legible. If the official IRS form is not used, the filer must adhere to the specifications 
and guidelines in Publication 1179, General Rules and Specifications for Substitute Forms 1096. 1098, 1099,5498, W-2G and 1042-S. 

Sec. 10. Combined Federal/State Filing Program 

• Through the Combined Federal/State Filing (CF/SF) Program. IRS/ECC-MTB will forward original and corrected information 
returns filed electronically to participating states for approved filers. 

• For approval, the filer must submit a test file coded for this program. See Part B, Sec. 3, Test Files. 

• Approved filers are sent Form 6847, Consent for Internal Revenue Service to Release Tax Information, which must be com
pleted and returned to IRS/ECC-MTB. A separate form is required for each payer. This form does not have to be filed every 
year, only when payer information changes . 

. 01 The Combined Federal/State Filing (CF/SF) Program was established to simplify information returns filing for the taxpayer. 
IRS/ECC-MTB will forward this information to participating states free of charge for approved filers. Separate reporting to those 
states is not required. The fOllowing information returns may be filed under the Combined Federal/State Filing Program: 

Form I099-OIV 

Form 1099-G 

Form I099-INT 

Form I099-MISC 

Form 1099-0ID 

Form \099-PATR 

Form \099-R 

Form 5498 

Dividends and Distributions 

Certain Government Payments 

Interest Income 

Miscellaneous Income 

Original Issue Discount 

Taxable Distributions Received From Cooperatives 

Distributions From Pensions, Annuities, Retirement or Profit-Sharing Plans, IRAs, 
Insurance Contracts, etc. 

IRA Contribution Information 

.02 To request approval to participate, an electronic test file coded for this program must be submitted to IRS/ECC-MTB between 
November 1. 2008, and February 15, 2009. 
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.03 If the test file is coded for the Combined Federal/State Filing Program and is acceptable, an approval letter and Form 6847, 
Consent for Internal Revenue Service to Release Tax Information, will be sent to the filer . 

• 04 Form 6847, Consent for Internal Revenue Service to Release Tax Information, must be completed and signed by the payer, and 
returned to IRSIECC-MTB before any tax information can be released to the state. Filers must write their TCC on Form 6847 . 

. 05 While a test file is only required for the first year when a filer applies to participate in the Program, it is highly recommended 
that a test be sent every year you participate in the Combined Federal/State Filing program. Each record, both in the test and the actual 
data file, must conform to the current Revenue Procedure . 

. 06 Within 1-2 days after your file has been sent, you will be notified via e-mail as to the acceptability of your file if you provide a 
valid e-mail address on the "Verify Your Filing Information" screen. If you are using e-mail filtering software, configure your software 
to accept e-mail from fire@irs.gov and irs.e-helpmail@irs.gov. If the file is bad, the filer must return to http://fire.irs.gov to determine 
what the errors are in the file by clicking on CHECK FILE STATUS. If the test file was unacceptable a new file can be transmitted up 
to February 15, 2009 . 

. 07 A separate Form 6847 is required for each payer. A transmitter may not combine payers on one Form 6847 even if acting as 
Attorney-in-Fact for several payers. Form 6847 may be computer-generated as long as it includes all information on the original form, 
or it may be photocopied. If Form 6847 is signed by an Attorney-in-Fact, the written consent from the payer must clearly indicate that 
the Attorney-in-Fact is empowered to authorize release of the information . 

. 08 Only code the records for participating states and for those payers who have submitted Form 6847 . 
• 09 If a payee has a reporting requirement for more than one state, separate "B" records must be created for each state. Payers must 

pro-rate the amounts to determine what should be reported to each state. Do not report the total amount to each state. This will cause 
duplicate reporting . 

.10 Some participating states require separate notification that the payer is filing in this manner. Since IRSIECC-MTB acts as a 
forwarding agent only, it is the payer's responsibility to contact the appropriate states for further information . 

• 11 All corrections properly coded for the Combined Federal/State Filing Program will be forwarded to the participating states. 
Only send corrections which affect the Federal reporting. Errors which apply only to the state filing requirement should be sent directly 
to the state . 

• 12 Participating states and corresponding valid state codes are listed in Table 1 of this section. The appropriate state code must 
be entered for those documents that meet the state filing requirements; do not use state abbreviations . 

• 13 Each state's filing requirements are subject to change by the state. It is the payer's responsibility to contact the participating 
states to verify their criteria . 

. 14 Upon submission of the actual files, the transmitter must be sure of the following: 
(a) All records are coded exactly as required by this Revenue Procedure. 
(b) A State Total "K" Record(s) for each state(s) being reported follows the "C" Record. 
(c) Payment amount totals and the valid participating state code are included in the State Totals "K" Record(s). 
(d) The last "K" Record is followed by an "A" Record or an End of Transmission "F" Record (if this is the last record of the 

entire file). 

Table 1. Participating States and Their Codes * 
Stall' Code State Code Statl' ('ode 

Alabama 01 Indiana 18 Nebraska 31 
Arizona 04 Iowa 19 New Jersey 34 
Arkansas 05 Kansas 20 New Mexico 35 
California 06 Louisiana 22 North Carolina 37 
Colorado 07 Maine 23 North Dakota 38 

Connecticut 08 Maryland 24 Ohio 39 
Delaware 10 Massachusetts 25 South Carolina 45 

District of Columbia 11 Minnesota 27 Utah 49 
Georgia 13 Mississippi 28 Virginia 51 
Hawaii 15 Missouri 29 Wisconsin 55 
Idaho 16 Montana 30 

* The codes listed above are correct for the IRS Combined FederaUState Filing Program and may not correspond to the 
state codes of other agencies or programs. 
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Sample File Layout for Combined FederaUState Filer 

Transmitter Payer Payee "8" Payee "8" Payee "8" End of Payer 
"T" "A" Record with Record with Record, no "C" Record 

Record Record coded state code 15 state code 06 state code 
with I in in positions in positions 

position 26 747-748 747-748 

State Total "K" Record State Total "K" Record End of Transmission "F" 
for "8" records coded 15. for "8" records coded 06. Record 

"K" record coded 15 in positions "K" record coded 06 in positions 
747-748. 747-748. 

Sec. 11. Penalties Associated With Information Returns 

.01 The following penalties generally apply to the person required to file infonnation returns. The penalties apply to electronic 
filers as well as to paper filers . 

. 02 Failure To File Correct Information Returns by the Due Date (Section 6721). If you fail to file a correct information return 
by the due date and you cannot show reasonable cause, you may be subject to a penalty. The penalty applies if you fail to file timely. 
you fail to include all information required to be shown on a return, or you include incorrect infonnation on a return. The penalty also 
applies if you file on paper when you were required to file electronically, you report an incorrect TIN or fail to report a TIN, or you 
fail to file paper fonns that are machine readable. 

The amount of the penalty is based on when you file the correct infonnation return. The penalty is: 

• $15 per infonnation return if you correctly file within 30 days of the due date of the return (See Part A, Sec. 7.02); maximum 
penalty $75,000 per year ($25,000 for small businesses). 

• $30 per infonnation return if you correctly file more than 30 days after the due date but by August I; maximum penalty $150,000 
per year ($50,000 for small businesses). 

• $50 per infonnation return if you file after August I or you do not file required information returns; maximum penalty $250,000 
per year ($100,000 for small businesses) . 

. 03 A late filing penalty may be assessed for a replacement file which is not transmitted by the required date. See Part B, Sec. 4 
.06, for more infonnation on replacement files . 

. 04 Intentional disregard of filing requirements. If failure to file a correct infonnation return is due to intentional disregard of 
the filing or correct infonnation requirements, the penalty is at least $100 per infonnation return with no maximum penalty . 

. 05 Failure To Furnish Correct Payee Statements (Section 6722). For infonnation regarding penalties which may apply to 
failure to furnish correct payee statements. see 2008 Genera/Instructions for Forms 1099, 1098, 5498, and W-2G. 

Sec. 12. State Abbreviations 

.01 The following state and U.S. territory abbreviations are to be used when developing the state code portion of address fields. This 
table provides state and territory abbreviations only, and does not represent those states participating in the Combined FederaVState 
Filing Program. 
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State Code State Code State Code 

Alabama AL Kentucky KY No. Mariana Islands MP 

Alaska AK Louisiana LA Ohio OH 
American Samoa AS Maine ME Oklahoma OK 

Arizona AZ Marshall Islands MH Oregon OR 

Arkansas AR Maryland MD Pennsylvania PA 

California CA Massachusetts MA Puerto Rico PR 

Colorado CO Michigan MI Rhode Island RI 

Connecticut CT Minnesota MN South Carolina SC 

Delaware DE Mississippi MS South Dakota SD 

District of Columbia DC Missouri MO Tennessee TN 

Federated States of Micronesia FM Montana MT Texas TX 

Florida FL Nebraska NE Utah UT 

Georgia GA Nevada NV Vermont VT 

Guam GU New Hampshire NH Virginia VA 

Hawaii HI New Jersey NJ (U.S.) Virgin Islands VI 

Idaho ID New Mexico NM Washington WA 

Illinois IL New York NY West Virginia WV 

Indiana IN North Carolina NC Wisconsin WI 

Iowa IA North Dakota NO Wyoming WY 

Kansas KS 

.02 Filers must adhere to the city, state, and ZIP Code format for U.S. addresses in the "B" Record. This also includes American 
Samoa, Federated States of Micronesia, Guam, Marshall Islands, Northern Mariana Islands, Puerto Rico, and the U.S. Virgin Islands . 

. 03 For foreign country addresses, filers may use a 51 position free format which should include city, province or state, postal code, 
and name of country in this order. This is allowable only if a "1" (one) appears in the Foreign Country Indicator. Field Position 247. 
of the "B" Record . 

. 04 When reporting APOfFPO addresses, usc the following format: 

EXAMPLE: 

Payee Name 
Mailing Address 

Payee City 
Payee State 
Payee ZIP Code 

PVT Willard J. Doe 
Company F, PSC Box 100 
167 Infantry REGT 

APO (or FPO) 
AE, AA, or AP* 
098010100 

'" AE is the designation for ZIPs beginning with 090-098, AA for ZIP 340, and AP for ZIPs 962-966. 

Part B. Electronic Filing Specifications 

Note: The FIRE System DOES NOT provide fill-in forms, exceptfor Form 8809, Application for Extension of Time To File Infor
mation Returns. Filers must program files according to the Record Layout Specifications contained in this publication. For a 
list of software providers, log on to www.irs.gov and go to the Approved IRS e-file for Business Providers link. Also, see Part 
A, Sec. 5 .03. 

Sec. 1. General 

.01 Electronic filing of Forms 1098, 1099, 5498, and W -2G information returns, originals, corrections, and replacements is the 
method of filillg for payers who meet the 250 returns filing requirement. Payers who are under the filing threshold requirement, are 

encouraged to file electronically . 
. 02 All electronic filing of information returns are received at IRSIECC-MTB via the FIRE (Filing Information Returns Elec

tronically) System. To connect to the FIRE System, point your browser to http://fire.irs.gov. The system is designed to support the 

electronic filing of information returns only. 
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.03 The electronic filing of information returns is not affiliated with any other IRS electronic filing programs. Filers must obtain 
separate approval to participate in each program. Only inquiries concerning electronic filing of information returns should be directed 
to IRSIECC-MTB . 

. 04 Files submitted to IRSIECC-MTB electronically must be in standard ASCII code. Do not send paper forms with the same 
information as electronically submitted files. This would create duplicate reporting resulting in penalty notices . 

. 05 See Part C, Record Format Specifications and Record Layouts . 
• 06 Form 8809. Application for Extension of Time To File Information Returns, is available as a fill-in form via the FIRE Svsrem. 

If you do nut already have a User ID and password refer to Section 7. At the Main Menu, click "Extension of Time Request" and then 
click" Fill-in Extension Form ". This option is only used to request an automatic 3D-day extension and must be completed by the dut 
date of the return for each payer requesting an extension. Print the approval page for your records. Refer to Part D for additional 
details. 

Sec. 2. Electronic Filing Approval Procedure 

.01 Filers must obtain a Transmitter Control Code (TCC) prior to submitting files electronically. Refer to Part A, Sec. 6, for 
information on how to obtain a TCe. 

.02 Once a TCC is obtained, electronic filers assign their own user ID, password and PIN (Personal Identification Number) and do 
not need prior or special approval. See Part B, Sec. 5, for more information on the PIN . 

• 03 If a filer is submitting files for more than one TCC, it is not necessary to create a separate logon and password for each TCe. 
.04 For all passwords, it is the user's responsibility to remember the password and not allow the password to be compromised. 

Passwords are user assigned at first logon and must be 8 alpha/numerics containing at least I uppercase, 1 lowercase, and 1 numeric. 
However, filers who forget their password or PIN, can cal\ toll-free 1-86~55-7438 for assistance. The FIRE System may require 
users to change their passwords on a yearly basis. However, users can change their passwords at any time from the Main Menu. 

Sec. 3. Test Files 

.01 Filers are not required to submit a test file; however, the submission of a test file is encouraged for all new electronic filers to 
test hardware and software. If filers wish to submit an electronic test file for Tax Year 2008 (returns to be filed in 2009), it must be 
submitted to IRSIECC-MTB no earlier than November 1,2008, and no later than February 15,2009 . 

• 02 IRSIECC-MTB encourages first time electronic filers to submit a test. Test files are required for filers wishing to participate 
in the Combined Federal/State Filing Program. See Part A, Sec. 10, for further information on the Combined FederaUState Filing 
Program . 

. 03 The test file must consist of a sample of each type of record: 
(a) Transmitter "r Record (all fields marked required must include transmitter information) 
(b) Payer "A" Record 
(c) Multiple Payee "B" Records (at least 11 "8" Records per each "A" Record) 
(d) End of Payer "C" Record 
(e) State Totals "K" Record, if participating in the Combined FederaUState Filing Program 
(0 End of Transmission "F" Record (See Part C for record formats.) 

.04 Use the Test Indicator 'T" in Field Position 28 of the "r Record to show this is a test file . 

. 05 IRSIECC-MTB will check the file to ensure it meets the specifications of this Revenue Procedure. For current filers, sending 
a test file will provide the opportunity to ensure their software reflects any programming changes . 

. 06 Filers who encounter problems while transmitting the electronic test file can contact IRSIECC-MTB toll-free 1-866-455-7438 
for assistance . 

. 07 Within 1-2 days after your file has been sent, you will be notified via e-mail as to the acceptability of your file if you provide a 
valid e-mail address on the "Verify Your Filing Information" screen. If you are using e-mail filtering software, configure your software 
to accept e-mail from fire@irs.gov and irs.e-helpmail@irs.gov. If the file is bad, the filer must return to http://fire.irs.gov to determine 
what the errors are in the file by clicking on CHECK FILE STATUS. If your results indicate: 

(a) "Good, Federal Reporting" - Your test file is good for federal reporting only. Click on the filename for additional details. 
(b) "Good, FederaUState Reporting" - Your file is good for the Combined Federal and State Filing Program (see Part A. 

Section 10, for further details). Click on the filename for additional details. 
(c) "Bad" - This means that your test file contained errors. Click on the filename for a list of the errors. If you want to send 

another test file. send it as a test (not a replacement, original or correction). 
(d) "Not Yet Processed" - The file has been received, but we do not have results available yet. Please allow another day for 

results. 

1072 2008-1 C.B. 



Sec. 4. Electronic Submissions 

.01 Electronically filed information may be submitted to IRSIECC-MTB 24 hours a day, 7 days a week. Technical assistance is 
available Monday through Friday between 8:30 a.m. and 4:30 p.m. EST by calling toll-free 1-866-455-7438 . 

. 02 The FIRE System will be down from 2 p.m. EST December 22, 2008, through January 4, 2009. This allows IRSIECC
MTB to update its system to reflect current year changes . 

. 03 If you are sending files larger than 10,000 records electronically, data compression is encouraged. When transmitting files 
larger than 5 million records, please contact IRSIECC-MTB for additional information. WinZip and PKZIP are the only acceptable 
compression packages. IRSIECC-MTB cannot accept self-extracting zip files or compressed files containing multiple files. The time 
required to transmit information returns electronically will vary depending upon the type of connection to the Internet and if data 
compression is used. The time required to transmit a file can be reduced up to 95 percent by using compression . 

• 04 The FIRE System can accept multiple files for the same type of return providing duplicate data is not transmitted. For example, 
if your company has several branches issuing 1099-INT forms, it is not necessary to consolidate all the forms into one transmission. 
Each file may be sent separately, providing duplicate data is not transmitted . 

• 05 Transmitters may create files using self assigned file name(s). Files submitted electronically will be assigned a new unique 
file name by the FIRE System. The filename assigned by the FIRE System will consist of submission type (TEST, ORIO [original], 
CORR [correction], and REPL [replacement]), the filer's TCC and a four-digit number sequence. The sequence number will be 
incremented for every file sent. For example, if it is your first original file for the calendar year and your TCC is 44444, the IRS 
assigned filename would be ORI0.44444.0001. Record the filename. This information will be needed by IRSIECC-MTB to identify 
the file, if assistance is required . 

. 06 If a file was submitted timely and is bad, the filer will have up to 60 days from the day the file was transmitted to transmit an 
acceptable file. If an acceptable file is not received within 60 days, the payer could be subject to late filing penalties. This only applies 
to files originally submitted electronically . 

. 07 The following definitions have been provided to help distinguish between a correction and a replacement: 
• A correction is an information return submitted by the transmitter to correct an information return that was previously submit

ted to and processed by IRSIECC-MTB, but contained erroneous information. (See Note.) 

Note: Corrections should only be made to records that have been submitted incorrectly, not the entire file. 

• A replacement is an information return file sent by the filer because the CHECK FILE STATUS option on the FIRE System 
indicated the original/correction file was bad. After the necessary changes have been made, the file must be transmitted through 
the FIRE System. (See Note.) 

Note: Filers should never transmit anything to IRSIECC-MTB as a "Replacement" file unless the CHECK FILE STATUS 
option on the FIRE System indicates the file is bad . 

. 08 The TCC in the Transmitter "T" Record must be the TCC used to transmit the file; otherwise, the file will be considered an 
error. 

Sec. 5. PIN Requirements 

.01 The user will be prompted to create a PIN consisting of 10 numerics when establishing their initial logon name and password . 

. 02 The PIN is required each time an ORIGINAL, CORRECTION, or REPLACEMENT file is sent electronically and is permission 
to release the file. It is not needed for a TEST file. An authorized agent may enter their PIN, however, the payer is responsible for the 
accuracy of the returns. The payer will be liable for penalties for failure to comply with filing requirements. If you forget your PIN, 
please call toll-free 1-866-455-7438 for assistance . 

. 03 If the file is good, it is released for mainline processing after 10 calendar days from receipt. Contact us toll-free 1-866-455-7438 
within this lO-day period if there is a reason the file should not be released for further processing. If the file is bad, follow normal 

replacement procedures. 

Sec. 6. Electronic Filing Specifications 

.01 The FIRE System is designed exclusively for the filing of Forms lO42-S, 1098, 1099, 5498, 8027, and W -20 . 
• 02 A transmitter must have a TCC (see Part A, Sec. 6) before a file can be transmitted . 
. 03 After 1-2 business days, the results of the electronic transmission will be e-mailed to you providing you provide an accurate 

e-mail address on the "Verify Your Filing Information" screen. If you are using e-mail filtering software, configure your software to 
accept e-mail from fire@irs.gov and irs.e-helpmail@irs.gov. If after receiving the e-mail it indicates that your file is bad, you must 
log into the FIRE System and go to the CHECK FILE STATUS area of the FIRE System to determine what the errors are in your file. 
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Sec. 7. Connecting to the FIRE System 

.01 Point your browser to http://fire.irs.gov to connect to the FIRE System . 

. 02 Filers should turn off their pop-up blocking software before transmitting their files . 

• 03 Before connecting. have your TCC and TIN available . 
. 04 Your browser must support SSL l28-bit encryption . 
. 05 Your browser must be set to receive "cookies". Cookies are used to preserve your User ID status. 

First time connection to The FIRE System (If you have logged on previously, skip to Subsequent Connections 10 the FIRE 
System.) 

Click "Create New Account". 
Fill out the registration fonn and click "Submit". 
Enter your User ID (most users logon with their first and last name). 

Enter and verify your password (the password is user assigned and must be 8 alpha/numerics, 
containing at least I uppercase, I lowercase and I numeric). FIRE may require you to change 
the password once a year. 

Click "Create". 
If you receive the message "Account Created", click "OK". 
Enter and verify your IO-digit self-assigned PIN (Personal Identification Number). 

Click "Submit". 
If you receive the message "Your PIN has been successfully created!", click "OK". 
Read the bulletin(s) and/or "Click here to continue". 

Subsequent connections to The FIRE System 

Click "Log On". 
Enter your User ID (most users logon with their first and last name). 
Enter your password (the password is user assigned and is case sensitive). 
Read the bulletin(s) and/or "Click here to continue". 

Uploading your file to the FIRE System 
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At Menu Options: 

Click "Send Information Returns" 
Enter your TCC: 
Enter your TIN: 
Click "Submit". 

The system will then display the company name, address, city, state, ZIP Code, telephone 
number, contact and e-mail address. This infonnation will be used to e-mail the transmitter 
regarding their transmission. Update as appropriate and/or Click "Accept". 

Note: Please ensure that the e-mail is accurate so that the correct person receives the e-mail 
and it does not return to us undeliverable. If you are using SPAM filtering software, please 
configure it to allow an e-mail from fire@irs.gov and irs.e-helpmail@irs.gov. 

Click one of the following: 

Original File 
Correction File 

Test File (This option will only be available from 111112008 - 02115/2009.) 
Repillcement File (Click on the file to be replaced.) 

• Electronic Replacement (file was originally transmitted on this system) 
Click the file to be replaced. 



Uploading your tile to the FIRE System 

• Mag Media Replacement (file was originally sent on some type of mag
netic media) Enter the alpha character from the letter (L-2494) that was 
returned. It is located on the top right on the letter under "Refer Reply 
To:" For example, if the letter indicates TCC 44444A, the alpha code that 
would be entered is "A". Click "Submit". 

Enter your to-digit PIN (not prompted for this if a test is being sent). 
Click "Submit". 
Click "Browse" to locate the file and open it. 
Click "Upload". 

When the upload is complete, the screen will display the total bytes received and tell you the name of the file you just 
uploaded. 

If you have more files to upload for that TCe: 
Click "File Another?"; otherwise, 
Click "Main Menu". 

It is your responsibility to check the acceptability of your file; therefore, be sure to check back into the system in 1-2 
business days using the CHECK FILE STATUS option. 

Checking your FILE STATUS 

If the correct e-mail address was provided on the "Verify Your Filing Information" screen when the file was sent, an e-mail will be 
sent regarding your FILE STATUS. If the results in the e-mail indicate "Good, not Released" and you agree with the "Count of 
Payees", then you are finished with this file. If you have any other results, please follow the instructions below. 

At the Main Menu: 
Click "Check File Status". 
Enter your TCC: 
Enter your TIN: 
Click "Search "'. 

If "Results" indicate: 
"Good, Not Released" and you agree with the "Count of Payees", you 
are finished with this file. The file will automatically be released after 1 0 
calendar days unless you cuntact us within this timeframe. 

"Good, Released" - File has been released to our mainline processing. 

"Bad" - Correct the errors and timely resubmit the file as a "replacement". 

"Not yet processed" - File has been received, but we do not have results 
available yet. Please check back in a few days. 

Click on the desired file for a detailed report of your transmission. 
When you are finished, click on Main Menu. 

Click "Log Out". 
Close your Web Browser. 

Sec. 8. Common Problems and Questions 

IRSIECC-MTB encourages filers to verify the format and content of each type of record to ensure the accuracy of the data. This 
may eliminate the need for IRS/ECC-MTB to request replacement files. This may be important for those payers who have either had 
their files prepared by a service bureau or who have purchased software packages. 
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Filers who engage a service bureau to transmit their files on their behalf should be careful not to report duplicate daII, 
which may generate penalty notices. 

This section lists some of the problems most frequently encountered with electronic files submitted to IRSIECC-MTB. These 
problems may result in IRS/ECC-MTB requesting replacement files. 

1. Discrepancy Between IRS/ECC-MTB Totals and Totals in Payer "C" Records 

The "C" Record is a summary record for a type of return for a given payer. IRS compares the total number of payees and 
payment amounts in the "B" records with totals in the "C" Records. The two totals must agree. Do NOT enter negative amounts 
except when reporting Forms I 099-B or I099-Q. Money amounts must be all numeric, right-justified and zero (0) fill unused 
positions. Do Not Use Blanks. 

2. The Payment Amount Fields in the "B" Record Do Not Correspond to the Amount Codes in the "A" Record. 

The Amount Codes used in the "A" record MUST correspond with the payment amount fields used in the "B" records. The amount 
codes must be left-justified, in ascending order with the unused positions blank. For Example: If the "B" records show payment 
amounts in payment amount fields 2,4, and 7, then the "A" record must correspond with 2, 4, and 7 in the amount codes field. 

3. Incorrect TIN in Payer "A" Record. 

The Payer's TIN reported in positions 12-20 of the "A" record must be a nine-digit number. (Do Not Enter Hyphens.) The 
TIN and the First Payer Name Line provided in the "A" record must correspond. 

4. Incorrect Tax Year in the Transmitter "T" Record, Payer "A" Record and the Payee "B" Records. 

The tax year in the transmitter, payer and payee records should reflect the tax year of the information return being reported. For 
prior tax year data, there must be a "P" in position 6 of the Transmitter "I" record. This position must be blank for current 
tax year data. 

5. Incorrect use of Test Indicator. 

When sending a test file, position 28 of the Transmitter "T" record should contain a "T", otherwise blank fill. Do not populate this 
Field with a "T" if sending an original, replacement or correction file. 

6. Incorrect Format for TINs in the Payee "B" Record. 

TINs entered in positions 12-20 of the Payee "B" record must consist of nine numerics only. (Do Not Enter Hyphens.) Incorrect 
formatting of TINs may result in a penalty. 

7. Distribution Codes for Form l099-R Reported Incorrectly. 

For Form 1099-R, there must be valid Distribution Code(s) in positions 545-546 of the Payee "B" record. For valid codes (and 
combinations), see Guide to Distribution Codes in Part C. If only one distribution code is required, it must be entered in position 
545 and position 546 must be blank. A blank in position 545 is not acceptable. 

8. Missing Correction Indicator in Payee "B" Record. 

When a file is submitted as a correction file, there must be a correction indicator, "G" or "C" in position 6 of the Payee "8" 
record. See Part A, Sec. 8. 

NON-FORMAT ERRORS 

1. SPAM filters are not set to receive e-mail from {ire@irs.gov and irs.e-helpmail@irs.gov. 

If you want to receive e-mails concerning your files, processing results, reminders and notices, set your SPAM filter to receive 
e-mail from (ire@irs.gov alld irs. e-helpmail@irs.gov. 

2. Incorrect e-mail provided. 

When tlf(' "Verify YOllr Filing Illformation" screen is displayed, make sure your correct e-mail address is listed. /fnot, please 
update with the correct e-mail address. 
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3. Transmitter does not check the FIRE System to determine why the file is bad. 

The results of your file transfer are posted to the FIRE System within two business days. If the correct e-mail address was provided 
on the "Verify Your Filing Information" screen when the file was sent, an e-mail will be sent regarding your FILE STATUS. If the 
results in the e-mail indicate "Good, not Released" and you agree with the "Count of Payees", then you are finished with this file. 
If you have any other results, please follow the instructions in the Check File Status option. If the file contains errors, you can get 
an online listing of the errors. Date received and number of payee records are also displayed. If the file is good, but you do not 
want the file processed, you must contact IRSIECC-MTB within 10 calendar days from the transmission of your file. 

4. Incorrect file is not replaced timely. 

If your file is bad, correct the file and timely resubmit as a replacement. 

5. Transmitter compresses several files into one. 

Only compress one file at a time. For example, if you have 10 uncompressed files to send, compress each file separately and 
send 10 separate compressed files. 

6. Transmitter sends a file and CHECK FILE STATUS indicates that the file is good, but the transmitter wants to send a 
replacement or correction file to replace the originaVcorrection/replacement file. 

Once a file has been transmitted, you cannot send a replacement file unless CHECK FILE STATUS indicates the file is bad 
(1-2 business days after file was transmitted). If you do not want us to process the file, you must first contact us toll-free 
1-866-455-7438 to see if this is a possibility. 

7. Transmitter sends an original file that is good, and then sends a correction file for the entire file even though there are 
only a few changes. 

The correction file, containing the proper coding, should only contain the records needing correction, not the entire file. 

8. File is formatted as EBCDIC. 

All files submitted electronically must be in standard ASCII code. 

9. Transmitter has one TCC number, but is filing for multiple companies, which TIN should be used when logging 
into the system to send the file? 

When sending the file electronically, you will need to enter the TIN of the company assigned to the TCe. When you upload the 
file, it will contain the TINs of the other companies for which you are filing. This is the infonnation that will be passed forward. 

10. Transmitter sent the wrong file, what should be done? 

Call us as soon as possible toll-free at 1-866-455-7438. We may be able to stop the file before it has been processed. Please do 
not send a replacement for a file that is marked as a good file. 

Part C. Record Format Specifications and Record Layouts 

Sec. 1. General 

.01 The specifications contained in this part of the Revenue Procedure define the required formation and contents of the records to 
e included in the electronic files . 

. 02 A provision is made in the "Boo Records for entries which are optional. If the field is not used, enter blanks to maintain a fixed 
~cord length of 750 positions. Each field description explains the intended use of specific field positions. 

Sec. 2. Transmitter "T" Record - General Field Descriptions 

.01 The Transmitter "T" Record identifies the entity transmitting the electronic file and contains information which is critical if it 
necessary for IRSIECC-MTB to contact the filer . 
. 02 The Transmitter ''T'' Record is the first record on each file and is followed by a Payer "A" Record. A file format diagram is 

cated at the end of Part C. A replacement file will be requested by IRSIECC-MTB if the "T" Record is not present . 
. 03 For all fields marked "Required", the transmitter must provide the information described under Description and Remarks. 

or those fields not marked "Required", a transmitter must allow for the field but may be instructed to enter blanks or zeros in the 
dicated field positions and for the indicated length . 
• 04 All records must be a fixed length of 750 positions. 
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.05 All alpha characters entered in the "1" Record must be upper-case, except e-mail addresses which may be case sensitive. Do 
not use punctuation in the name and address fields. 

Field 

Position 

2-5 

6 

Field Title 

Record Type 

Payment Year 

Prior Year Data 
Indicator 

Record Name: Transmitter "T" Record 

Length Description and Remarks 

Required. Enter "T". 

Required. Enter "2008". If reporting prior year data, report the year which 

applies (2006, 2007, etc.) and set the Prior Year Data Indicator in field position 6. 

Required. Enter "P" only if reporting prior year data; otherwise, enter blank. 
Do not enter a "P" if tax year is 2008. (See Note.) 

Note: Electronic files SENT December 21 or later must be coded with a "P". Current year processing ends in December 

and programs are converted for the next processing year. 

7-15 

16-20 

21-27 

28 

29 

30-69 

70-109 

110-149 

150-189 

190-229 

Transmitter's TIN 

Transmitter Control 
Code 

Blank 

Test File 
Indicator 

Foreign Entity 
Indicator 

Transmitter Name 

Transmitter Name 
(Continuation) 

Company Name 

Company Name 
(Continuation) 

Company Mailing 
Address 

9 

5 

7 

40 

40 

40 

40 

40 

Required. Enter the transmitter's nine-digit Taxpayer Identification Number 
(TIN). May be an EIN or SSN. 

Required. Enter the five-character alpha/numeric Transmitter Control Code 
(TCC) assigned by IRSIECC-MTB. A TCC must be obtained to file data with 
this program. 

Enter blanks. 

Required for test files only. Enter a "Tn if this is a test file; otherwise, enter 
a blank. 

Enter a "1" (one) if the transmitter is a foreign entity. If the transmitter is not a 
foreign entity, enter a blank. 

Required. Enter the name of the transmitter in the manner in which it is used in 
normal business. Left-justify and fill unused positions with blanks. 

Required. Enter any additional information that may be part of the name. 
Left-Justify information and fill unused positions with blanks. 

Required. Enter the name of the company to be associated with the address 
where correspondence should be sent. 

Enter any additional information that may be part of the name of the company 
where correspondence should be sent. 

Required. Enter the mailing address where correspondence should be sent. 

Note: Any correspondence relating to problem electronic files will be sent to this address. 

For U.S. addresses, the payer city. state, and ZIP Code must be reported as a 40, 2, and 9-position field, respectively. Filers must 
adhere to the correct format for the payer city, state, and ZIP Code. 

For foreign addresses, filers may use the payer city, state, and ZIP Code as a continuous 51-position field. Enter infonnation 
in the following order: city, province or state. postal code, and the name of the country. When reporting a foreign address, the 
Foreign Entity Indicator in position 29 must contain a "\" (one). 

230-269 Company 40 Required. Enter the city, town, or post office where correspondence should 

270-271 

272-280 
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City be sent. 

Company 
State 

Company 
ZIP Code 
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2 

9 

Required. Enter the valid U.S. Postal Service state abbreviation. Refer to the 
chart for valid state codes in Part A, Sec. 12. 

Required. Enter the valid nine-digit ZIP assigned by the U.S. Postal Service. 
If only the first five-digits are known, left-justify information and fill unused 
positions with blanks. 



Field 
Position 

281-295 

296-303 

304-343 

344-358 

359-408 

409-499 

500-507 

508-517 

518 

Field Title 

Blank 

Total Number 
of Payees 

Contact Name 

Contact Phone 
Number & 
Extension 

Contact e-mail 
Address 

Blank 

Record Sequence 
Number 

Blank 

Vendor Indicator 

Record Name: Transmitter "T" Record (Continued) 

Length Description and Remarks 

15 Enter blanks. 

8 Enter the total number of Payee HE" Records reported in the file. Right-justify 
information and fill unused positions with zeros. 

40 Required. Enter the name of the person to be contacted if IRS/ECC-MTB 
encounters problems with the file or transmission. 

15 Required. Enter the telephone number of the person to contact regarding 
electronic files. Omit hyphens. If no extension is available, left-justify 
information and fill unused positions with blanks. For example, the 
IRSIECC-MTB Customer Service Section phone number of 866~55-7438 with 
an extension of 52345 would be 866455743852345. 

50 

91 

8 

10 

Required if available. Enter the e-mail address of the person to contact 
regarding electronic files. Left-justify information. If no e-mail address is 
available, enter blanks. 

Enter blanks. 

Required. Enter the number of the record as it appears within your file. The 
record sequence number for the "T" record will always be "\" (one), since it is 
the first record on your file and you can have only one "T" record in a file. 
Each record, thereafter, must be incremented by one in ascending numerical 
sequence, i.e., 2, 3, 4, etc. Right-justify numbers with leading zeros in the field. 
For example, the "T" record sequence number would appear as "0000000 I" 
in the field, the first "A" record would be "00000002", the first "B" record, 
"00000003", the second HB" record, "00000004" and so on until you reach the 
final record of the file, the "F" record. 

Enter blanks. 

Required. Enter the appropriate code from the table below to indicate if your 
software was provided by a vendor or produced in-house. 

Indicator 

v 
Usage 

Your software was purchased from a 
vendor or other source. 

Your software was produced by 
in-house programmers. 

Note: In-house programmer is defined as an employee or a hired contract programmer. If your software is produced 
in-house, the following Vendor information fields are not required. 

519-558 

559-598 

Vendor Name 

Vendor Mailing 
Address 

40 

40 

Required. Enter the name of the company from whom you purchased your 

software. 

Required. Enter the mailing address. 

For U.S. addresses, the vendor city, state, and ZIP Code must be reported as a 40,2, and 9-position field, respectively. Filers 
must adhere to the correct format for the payer city, state, and ZIP Code. 

For foreign addresses, filers may use the payer city, state, and ZIP Code as a continuous 51-position field. Enter information in 

the following order: city, province or state, postal code, and the name of the country. 

599-638 Vendor City 40 Required. Enter the city, town, or post office. 

639-640 Vendor State 2 Required. Enter the valid U.S. Postal Service state abbreviation. Refer to the 
chart of valid state codes in Part A, Sec. 12. 

2008-1 C.B. 1079 



Record Name: Transmitter "T" Record (Continued) 

Field 

Position 

641-649 

650-689 

690-704 

705-739 

740 

741-748 

749-750 

Field Title 

Vendor ZIP Code 

Vendor Contact Name 

Vendor Contact 
Phone Number 
& Extension 

Blank 

Vendor Foreign 
Entity Indicator 

Blank 

Blank 

Length Description and Remarks 

9 

40 

15 

35 

8 

2 

Required. Enter the valid nine-digit ZIP Code assigned by the U.S. Postal 
Service. If only the first five-digits are known, left-justify information and fill 
unused positions with blanks. 

Required. Enter the name of the person who can be contacted concerning any 
software questions. 

Required. Enter the telephone number of the person to contact concerning 
software questions. Omit hyphens. If no extension is available, left-justify 
information and fill unused positions with blanks. 

Enter Blanks. 

Enter a "1" (one) if the vendor is a foreign entity. Otherwise, enter a blank. 

Enter blanks. 

Enter blanks or carriage return/line feed characters (CRlLF). 

Sec. 3. Transmitter "T" Record - Record Layout 

Record Payment Prior Year Transmitter's Transmitter Blank 
Type Year Data TIN Control 

Indicator Code 

1 2-5 6 7-15 16-20 21-27 

Test File Foreign Transmitter Transmitter Company Company 
Indicator Entity Name Name Name Name 

Indicator (Continuation) (Continuation) 

28 29 30-69 70-109 110-149 150-189 

Company Company Company Company Blank Total Contact 
Mailing City State ZIP Number Name 
Address Code of Payees 

190-229 230-269 270-271 272-280 281-295 296-303 304-343 

Contact Contact Blank Record Blank Vendor 
Phone e-mail Sequence Indicator 

Number & Address Number 
Extension 

344-358 359-408 409-499 500-507 508-517 518 

Vendor Vendor Vendor Vendor Vendor ZIP Vendor 
Name Mailing City State Code Contact 

Address Name 

519-558 559-598 599-638 639-640 641-649 65~89 
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Vendor Blank Vendor Blank Blank or 
Contact Foreign CRJLF 
Phone Entity 

Number & Indicator 
Extension 

690-704 705-739 740 741-748 749-750 

Sec. 4. Payer "A" Record - General Field Descriptions 

.01 The Payer "A" Record identifies the person making payments, a recipient of mortgage or student loan interest payments, an 
educational institution, a broker, a person reporting a real estate transaction, a barter exchange, a creditor, a trustee or issuer of any 
IRA or MSA plan, and a lender who acquires an interest in secured property or who has a reason to know that the property has been 
abandoned. The payer will be held responsible for the completeness, accuracy, and timely submission of electronic files . 

. 02 The second record on the file must be an "A" Record. A transmitter may include Payee "B" records for more than one payer 
in a file. However, each group of "B" records must be preceded by an "A" Record and followed by an End of Payer "c" Record. A 
single file may contain different types of returns but the types of returns must not be intermingled. A separate "A" Record is required 
for each payer and each type of return being reported . 

. 03 The number of "A" Records depends on the number of payers and the different types of returns being reported. Do not submit 
separate "A" Records for each payment amount being reported. For example, if a payer is filing Form 1099-DIV to report Amount 
Codes 1, 2, and 3, all three amount codes should be reported under one "A" Record, not three separate "A" Records . 

. 04 The maximum number of "A" Records allowed on a file is 90,000 . 

. 05 All records must be a fixed length of 750 positions . 

. 06 All alpha characters entered in the "A" Record must be upper case . 

. 07 For all fields marked "Required", the transmitter must provide the information described under Description and Remarks. 
For those fields not marked "Required", a transmitter must allow for the field, but may be instructed to enter blanks or zeros in the 
indicated field position(s) and for the indicated length. 

Field Field Title 
Position 

Record Type 

2-5 Payment Year 

6-11 Blank 

12-20 Payer's 
Taxpayer 
Identification 
Number (TIN) 

Record Name: Payer "A" Record 

Length Description and Remarks 

Required. Enter an "A". 

4 Required. Enter "2008". If reporting prior year data, report the year which applies 
(2006,2007, etc.). 

6 Enter blanks. 

9 Required. Must be the valid nine-digit Taxpayer Identification Number assigned to 
the payer. Do not enter blanks, hyphens, or alpha characters. All zeros, ones, 
twos, etc., will have the effect of an incorrect TIN. 

Note: For foreign entities that are not required to have a TIN, this field must be blank. However, the Foreign Entity 
Indicator, position 52 of the "A" Record, must be set to "I" (one). 

21-24 Payer Name 4 The Payer Name Control can be obtained only from the mail label on the Package 

25 

Control 1096 that is mailed to most payers each December. If a Package 1096 has not been 
received, you can determine your name control using the following simple rules or 
you can leave the field blank. For a business, use the first four significant characters 
of the business name. Disregard the word "the" when it is the first word of the name, 
unless there are only two words in the name. A dash (-) and an ampersand (&) are 
the only acceptable special characters. Names of less than four (4) characters should 
be left-justified, filling the unused positions with blanks. 

Last Filing 
Indicator 

Enter a" I" (one) if this is the last year this payer name and TIN will file information 
returns electronically or on paper; otherwise, enter blank. 
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Record Name: Payer "A" Record (Continued) 

Field 
Position 

Field Title Length Description and Remarks 

26 Combined 
Federal/State 
Filer 

Required for the Combined Federal/State Filing Program. Enter "I" (one) if 
approved or submitting a test to participate in the Combined FederaUState Filing 
Program: otherwise, enter a blank. 

Note 1: If the Payer "A" Record is coded for Combined Federal/State Filing Program there must be coding in the 
Payee "8" Records and the State Totals "K" Records. 

Note 2: If you entered "I" (one) in this field position, be sure to code the Payee "8" Records with the appropriate state 
code. Refer to Part A, Sec. 10, for further information. 

27 Type of Return Required. Enter the appropriate code from the table below: 

28-41 Amount Codes 
(See Note.) 

14 

Tvpe of Return Code 

1098 3 
1098-C X 

1098-E 2 
1098-T 8 
1099-A 4 
1099-B B 
1099-C 5 
1099-CAP P 
1099-DIV 
1099-G F 
1099-H J 
1099-INT 6 
1099-LTC T 
1099-MISC A 
1099-0ID D 
1099-PATR 7 
1099-Q Q 
1099-R 9 
1099-S S 
1099-SA M 
5498 L 
5498-ESA V 
5498-SA K 
W-2G W 

Required. Enter the appropriate amount codes for the type of return being reported. 
In most cases, the box numbers on paper information returns correspond with the 
amount codes used to file electronically. However, if discrepancies occur, this 
Revenue Procedure governs for filing electronically. Enter the amount codes in 
ascending sequence; numeric characters followed by alphas. Left-justify, and fill 
unused positions with blanks. 

Note: A type of return and an amount code must be present in every Payer "A" Record even if no money amounts are 
being reported. For a detailed explanation of the information to be reported in each amount code, refer to the appropriate 
paper instructions for each form. 

Amount Codes Form 1098 - Mortgage 
Interest Statement 
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For Reporting Mortgage Interest Received From PayersIBorrowers (Payer of 
Record) on Form 1098: 

Amount Code Amount Type 

Mortgage interest received from 
payer(s)/borrower(s) 



Record Name: Payer "A" Record (Continued) 

Field 
Position 

Field Title Length Description and Remarks 

Amount Codes Form I098·C -
Contributions of Motor Vehicles, Boats, 
and Airplanes 

Amount Code Form I098·E - Student 
Loan Interest Statement 

Amount Codes Form I098·T - Tuition 
Statement 

Amount Code 

2 

3 
4 
5 

Amount Type 

Points paid on purchase of principal 
residence 

Refund (or credit) of overpaid interest 

Mortgage Insurance Premiums 
Blank (Filer's use) 

For Reporting Gross Proceeds From Sales on Form 1098-C: 

Amount Code 

4 
6 

Amount Type 

Gross proceeds from sales 
Value of goods or services in exchange for 
vehicle 

For Reporting Interest on Student Loans on Form L098-E: 

Amount Code Amount Type 

Student loan interest received by lender 

For Reporting Tuition Payments on Form I098-T: 

Amount Code 

2 

3 
4 
5 

7 

Amount Type 

Payments received for qualified tuition and 
related expenses 

Amounts billed for qualified tuition and 
related ex.penses 

Adjustments made for prior year 
Scholarships or grants 
Adjustments to scholarships or grants for 
a prior year 

Reimbursements or refunds of qualified 
tuition and related expenses from an 
insurance contract 

Note I: For Amount Codes 1 and 2 enter either payments received OR amounts billed. DO NOT report both. 

Note 2: Amount Codes 3 and 5 are assumed to be negative. It is not necessary to code with an over punch or dash 

to indicate a negative reporting. 

Amount Codes Form I099·A -
Acquisition or Abandonment of Secured 
Property 

For Reporting the Acquisition or Abandonment of Secured Property on Form 

1099-A: 

Amount Code 

2 
4 

Amount Type 

Balance of principal outstanding 
Fair market value of property 
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Record Name: Payer "A" Record (Continued) -
Field 
Position 

Field Title Length Description and Remarks 

Amount Codes Form 1099-8 - Proceeds For Reporting Payments on Form 1099-B: 
From Broker and Barter Exchange 
Transactions Amount Code 

2 

3 
4 

6 

7 

8 

9 

Amount Type 

Stocks, bonds, etc. (For forward contracts, 
See Note 1.) 

Bartering (Do not report negative amounts.) 
Federal income tax withheld (backup 
withholding) (Do not report negative 
amounts.) 
Profit (or loss) realized in 2008 (See Note 
2.) 

Unrealized profit (or loss) on open contracts 
- 1213112007 (See Note 2.) 

Unrealized profit (or loss) on open contracts 
- 1213112008 (See Note 2.) 

Aggregate profit (or loss) (See Note 2.) 

Note 1: The payment amount field associated with Amount Code 2 may be used to report a loss from a closing transaction 
on a forward contract. Refer to the "8" Record - General Field Descriptions and Record Layouts, Payment Amount 
Fields, for instructions on reporting negative amounts. 

Note 2: Payment Amount Fields 6, 7, 8, and 9 are to be used for the reporting of regulated futures or foreign currency 
contracts. 

Amount Codes Form 1099-C -
Cancellation of Debt 

For Reporting Payments on Form 1099-C: 

Amount Code 

2 
3 
7 

Amount Type 

Amount of debt canceled 
Interest, if included in Amount Code 2 
Fair market value of property (See Note.) 

Note: Use Amount Code 7 only if a combined Form 1099-A and l099-C is being filed. 

Amount Code Form l099-CAP - For Reporting Payments on Form I099-CAP: 
Changes in Corporate Control and Capital 
Structure Amount Code Amount Type 

Amount Codes Form l099-DIV -
Dividends and Distributions 
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2 Aggregate amount received 

For Reporting Payments on Form 1099-DIV: 

Amount Code Amount Type 

2 
3 
6 
7 
8 
9 
A 
B 

C 

o 
E 

Total ordinary dividends 
Qualified dividends 
Total capital gain distribution 
U nrecaptured Section 1250 gain 
Section 1202 gain 
Collectibles (28%) rate gain 
Nondividend distributions 
Federal income tax withheld 
Investment expenses 
Foreign tax paid 
Cash liquidation distributions 
Non-cash liquidation distributions 



Record Name: Payer "A" Record (Continued) 

Field 
Position 

Field Title Length Description and Remarks 

Amount Codes Form l099-G - Certain 
Government Payments 

Amount Codes Form l099-H - Health 
Coverage Tax Credit (HCTC) Advance 
Payments 

Amount Codes Form l099-INT
Interest Income 

Amount Codes Form l099-LTC -
Long-Term Care and Accelerated Death 

Benefits 

For Reporting Payments on Form I099-G: 

Amount Code 

I 
2 

4 

5 

6 
7 

Amount Type 

Unemployment compensation 
State or local income tax refunds. credits. 
or offsets 
Federal income tax withheld (backup 
withholding or voluntary withholding 
on unemployment compensation or 
Commodity Credit Corporation Loans, or 
certain crop disaster payments) 
Alternative Trade Adjustment Assistance 
(ATAA) Payments 
Taxable grants 
Agriculture payments 

For Reporting Payments on Form l099-H: 

Amount Code Amount Type 

1 Gross amount of health insurance advance 
payments 

2 Amount of advance payment for January 
3 Amount of advance payment for February 
4 Amount of advance payment for March 
5 Amount of advance payment for April 
6 Amount of advance payment for May 
7 Amount of advance payment for June 
8 Amount of advance payment for July 
9 Amount of advance payment for August 
A Amount of advance payment for September 
B Amount of advance payment for October 
C Amount of advance payment for November 
D Amount of advance payment for December 

For Reporting Payments on Fonn 1099-INT: 

Amount Code 

2 
3 

4 

5 
6 
8 
9 

Amount Type 

Interest income not included in Amount 
Code 3 

Early withdrawal penalty 
Interest on U.S. Savings Bonds and 
Treasury obligations 
Federal income tax withheld (backup 
withholding) 
Investment expenses 

Foreign tax paid 
Tax-exempt interest 
Specified Private Activity Bond Interest 

For Reporting Payments on Form 1099-LTC: 

Amount Code 

2 

Amount Type 

Gross long-term care benefits paid 
Accelerated death benefits paid 
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Record Name: Payer "A" Record (Continued) 

Field 
Position 

Field Title Length Description and Remarks 

Amount Codc, Form 1099-l\lISC ~ 
Miscellaneous Income 
(See Note 1.) 

For Reporting Payments on Form I099-MISC: 

Amount Code 

.2 

5 
6 
7 
8 

A 

B 

C 

D 
E 

Amount Type 

Rents 
Royalties (See Note 2.) 
Other income 
Federal income tax withheld (backup 
withholding or withholding on Indian 
gaming profits) 
Fishing boat proceeds 
Medical and health care payments 
Nonemployee compensation 
Substitute payments in lieu of dividends or 
interest 

Crop insurance proceeds 
Excess golden parachute payments 
Gross proceeds paid to an attorney in 
connection with legal services 

Section 409A Deferrals 
Section 409A Income 

Note I: If reporting a direct sales indicator only, use Type of Return "A" in Field Position 27, and Amount Code I in Field 
Position 28 of the Payer "A" Record. All payment amount fields in the Payee "8" Record will contain zeros. 

Note 2: Do not report timber royalties under a "pay-as-cut" contract; these must be reported on Form 1099-S. 

Amount Codes Form 1099-010 ~ 
Original Issue Discount 

Amount Codes Form 1099-PATR ~ 
Taxable Distributions Received From 
Cooperatives 
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For Reporting Payments on Form I099-0ID: 

Amount Code 

2 
3 
4 

6 

7 

Amount Type 

Original issue discount for 2008 
Other periodic interest 
Early withdrawal penalty 
Federal income tax withheld (backup 
withholding) 
Original issue discount on U.S. Treasury 
Obligations 
Inve~trnent expenses 

For Reporting Payments on Form I099-PATR: 

Amount Code 

.2 
3 

-+ 

5 

6 

Amount Type 

Patronage dividends 
Nonpatronage distributions 
Per-unit retain allocations 
Federal income tax withheld (backup 
withholding) 
Redemption of nonqualified notices and 
retain allocations 
Deduction for qualified production 
activities income 



Record Name: Payer "A" Record (Continued) 

Field 
Position 

Field Title Length Description and Remarks 

Pass· Through Credits 

7 
8 
9 

A 

Investment credit 
Work opportunity credit 
Patron's alternative minimum tax (AMT) 
adjustment 

For filer's use for pass-through credits and 
deductions 

Amount Codes Form l099.Q -
Payments From Qualified Education 
Programs (Under Sections 529 and 530) 

For Reporting Payments on a Form 1099-Q: 

Amount Code 

2 
3 

Amount Type 

Gross distribution 
Earnings 
Basis 

Amount Codes Form l099·R - For Reporting Payments on Form 1099-R: 
Distributions From Pensions, Annuities, 
Retirement or Profit-Sharing Plans, IRAs, Amount Code 
Insurance Contracts, etc. 

2 
3 
4 

5 

6 

8 
9 
A 

Amount Type 

Gross distribution 
Taxable amount (See Note 1.) 
Capital gain (included in Amount Code 2) 
Federal income tax withheld 
Employee contributions or insurance 
premiums 

Net unrealized appreciation in employer's 
securities 

Other 
Total employee contributions 
Traditional IRAJSEP/SIMPLE distribution 
or Roth conversion (See Note 2.) 

Note 1: If the taxable amount cannot be determined, enter a "1" (one) in position 547 of the "B" Record. Payment 

Amount 2 must contain zeros. 

Note 2: For Form l099·R, report the Roth conversion or total amount distributed from an IRA, SEP, or SIMPLE in 
Payment Amount Field A (lRAlSEP/SIMPLE distribution or Roth conversion) of the Payee "R" Record, and generally, 
the same amount in Payment Amount Field 1 (Gross Distribution). The IRA/SEP/SIMPLE indicator should be set to 

"1" (one) in Field Position 548 of the Payee "B" Record. 

Amount Codes Form 1099·S - Proceeds For Reporting Payments on Form 1099-S: 

From Real Estate Transactions Amount Code Amount Type 

2 
5 

Gross proceeds (See Note.) 
Buyer's part of real estate tax 

Note: Include payments of timber royalties made under a "pay·as·cut" contract, reportable under IRe section 6050N. If 
timber royalties are being reported, enter "TIMBER" in the description field of the "B" Record. 

Amount Codes Form 1099-SA - For Reporting Distributions on Form 1099-SA: 

Distributions From an HSA, Archer MSA. 
or Medicare Advantage MSA Amount Code 

I 
2 
4 

Amount Type 

Gross distribution 
Earnings on excess contributions 
Fair market value of the account on date 
of death 
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-Record Name: Payer "A" Record (Continued) 

Field 
Position 

Field Title Length Description and Remarks 

Amount Codes Form 5498 - IRA 
Contribution Information 

For Reporting Information on Form 5498: 

Amount Code 

2 
3 
4 
5 
6 

8 
9 
A 

Amount Type 

IRA contributions (other than amounts in 
Amount Codes 2, 3, 4, 8, 9, and A) (See 
Notes 1 and 2.) 
Rollover contributions 

Roth conversion amount 
Recharacterized contributions 
Fair market value of account 
Life insurance cost included in Amount 
Code I 
SEP contributions 
SIMPLE contributions 
Roth IRA contributions 

Note 1: If reporting IRA contributions for a participant in a military operation, see 2008 Instructions/or Forms 1099·R 

and 5498. 

-

Note 2: Also include employee contributions to an IRA under a SEP plan but not salary reduction contributions. DO NOT 
include EMPLOYER contributions; these are included in Amount Code 8. 

Amount Codes Form 5498·ESA -
Coverdell ESA Contribution Information 

Amount Codes Form 5498·SA - HSA, 
Archer MSA, or Medicare Advantage 
MSA Information 

For Reporting Information on Form 5498-ESA: 

Amount Code 

2 

Amount Type 

Coverdell ESA contributions 
Rollover contributions 

For Reporting Information on Form 5498-SA: 

Amount Code 

2 

3 

4 

5 

Amount Type 

Employee or self-employed person's 
Archer MSA contributions made in 2008 
and 2009 for 2008 
Total contributions made in 2008 (See 
current 2008 Instructions.) 
Total HSAlMSA contributions made in 
2009 for 2008 
Rollover contributions (See Note.) 

Fair market value of HSA, Archer MSA or 
Medicare Advantage MSA 

Note: This is the amount of any rollover made to this MSA in 2008 after a distribution from another MSA. For detailed 
information on reporting, see the 2008 Instructions/or Forms I099·SA and 5498·SA. 

Amount Codes Form W ·2G - Certain 
Gambling Winnings 

42-51 

52 

1088 

Blank 

Foreign Entity 
Indicator 

2008-1 C.B. 

10 

For Reporting Payments on Form W-2G: 

Amount Code 

2 

7 

Enter blanks. 

Amount Type 

Gross winnings 
Federal income tax withheld 
Winnings from identical wagers 

Enter a "1" (one) if the payer is a foreign entity and income is paid by the foreign 
entity to a U.S. resident. Otherwise, enter a blank. 



Field 
Position 

53-92 

93-132 

133 

134-173 

Field Title 

First Payer 
Name Line 

Second Payer 
Name Line 

Transfer 
Agent Indicator 

Payer 
Shipping 
Address 

Record Name: Payer "A" Record (Continued) 

Length Description and Remarks 

40 

40 

40 

Required. Enter the name of the payer whose TIN appears in positions 12-20 of the 
"A" Record. Any extraneous information must be deleted. Left-justify information, 
and fill unused positions with blanks. (Filers should not enter a transfer agent's 
name in this field. Any transfer agent's name should appear in the Second Payer 
Name Line Field.) 

If the Transfer (or Paying) Agent Indicator (position 133) contains a "1" (one), 
this field must contain the name of the transfer (or paying) agent. If the indicator 
contains a "0" (zero), this field may contain either a continuation of the First Payer 
Name Line or blanks. Left-justify information and fill unused positions with blanks. 

Required. Identifies the entity in the Second Payer Name Line Field. 

o (zero) 

Meaning 

The entity in the Second Payer Name Line 
Field is the transfer (or paying) agent. 

The entity shown is not the transfer (or 
paying) agent (i.e., the Second Payer Name 
Line Field contains either a continuation of 
the First Payer Name Line Field or blanks). 

Required. If the Transfer Agent Indicator in position 133 is a "I" (one), enter the 
shipping address of the transfer (or paying) agent. Otherwise, enter the actual 
shipping address of the payer. The street address should include number, street, 
apartment or suite number, or PO Box if mail is not delivered to a street address. 
Left-justify information, and fill unused positions with blanks. 

For U.S. addresses, the payer city, state, and ZIP Code must be reported as a 40, 2, and 9-position field, respectively. Filers must 
adhere to the correct format for the payer city, state, and ZIP Code. 

For foreign addresses, filers may use the payer city, state, and ZIP Code as a continuous 51-position field. Enter information 
in the following order: city, province or state, postal code, and the name of the country. When reporting a foreign address, the 
Foreign Entity Indicator in position 52 must contain a "1" (one). 

174-213 Payer City 40 Required. If the Transfer Agent Indicator in position 133 is a ''1'' (one), enter the 
city, town, or post office of the transfer agent. Otherwise, enter the city, town, or post 
office of the payer. Left-justify information, and fill unused positions with blanks. 
Do not enter state and ZIP Code information in this field. 

214-215 Payer State 2 Required. Enter the valid U.S. Postal Service state abbreviations. Refer to the chart 
of valid state abbreviations in Part A, Sec. 12. 

216-224 Payer ZIP Code 9 Required. Enter the valid nine-digit ZIP Code assigned by the U.S. Postal Service. 
If only the first five-digits are known, left-justify information and fill the unused 
positions with blanks. For foreign countries, alpha characters are acceptable as long 
as the filer has entered a "1" (one) in the Foreign Entity Indicator, located in Field 
Position 52 of the "A" Record. 

225-239 Payer's Phone 15 Enter the payer's phone number and extension. Omit hyphens. Left-justify 

Number & information and fill unused positions with blanks. 

Extension 

240-499 Blank 260 Enter blanks. 

2008-1 C.B. 1089 



Field 

Position 

500-507 

508-748 

749-750 

Field Title 

Record 
Sequence 
Number 

Blank 

Blank 

Record Name: Payer "A" Record (Continued) 

Length Description and Remarks 

8 

241 

2 

Required. Enter the number of the record as it appears within your file. The record 
sequence number for the "T' record will always be "1" (one), since it is the first 

record on your file and you can have only one "T" record in a file. Each record, 
thereafter, must be incremented by one in ascending numerical sequence, i.e., 2, 3. 
4, etc. Right-justify numbers with leading zeros in the field. For example, the "T' 
record sequence number would appear as "0000000 I" in the field, the first "A" record 
would be "00000002", the first "B" record, "00000003", the second "B" record, 
"00000004" and so on until you reach the final record of the file, the "F" record. 

Enter blanks. 

Enter blanks or carriage return/line feed (CRlLF) characters. 

Sec. 5. Payer "A" Record - Record Layout 

Record Payment Blank Payer Payer Name Last Filing 
Type Year TIN Control Indicator 

1 2-5 6--11 12-20 21-24 25 

Combined Type Amount Blank Foreign First 
Federal/State of Codes Entity Payer Name 

Filer Return Indicator Line 

26 27 28-41 42-51 52 53-92 

Second Payer Transfer Payer Payer Payer Payer 
Name Agent Shipping City State ZIP 
Line Indicator Address Code 

93-132 133 134-173 174-213 214-215 216-224 

Payer's Phone Blank Record Blank Blank or 
Number and Sequence CRILF 

Extension Number 

225-239 240-499 500-507 508-748 749-750 

Sec. 6. Payee "B" Record - General Field Descriptions and Record Layouts 

.01 The "B" Record contains the payment information from the information returns. The record layout for field positions I through 
543 is the same for all types of returns. Field positions 544 through 750 vary for each type of return to accommodate special fields for 
individual forms. In the "B" Record. the filer must allow for all fourteen Payment Amount Fields. For those fields not used, enter 
"Os" (zeros) . 

. 02 The following specifications include a field in the payee records called "Name Control" in which the first four characters of 
the payee's surname are to be entered by the filer: 

(a) If filers are unable to determine the first four characters of the surname, the Name Control Field may be left blank. Com· 
pliance with the following will facilitate IRS computer programs in identifying the correct name control: 

(1) The surname of the payee whose TIN is shown in the "B" Record should always appear first. If, however, the records 
have been developed using the first name first, the filer must leave a blank space between the first and last names. 
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(2) In the case of multiple payees, the surname of the payee whose TIN (SSN, EIN, ITIN, or ATIN) is shown in the "8" 
Record must be present in the First Payee Name Line. Surnames of any other payees may be entered in the Second 
Payee Name Line . 

• 03 For ail fields marked "Required", the transmitter must provide the information described under "Description and Remarks". 
For those fields not marked "Required", the transmitter must allow for the field, but may be instructed to enter blanks or zeros in the 
indicated field position(s) and for the indicated length . 

• 04 All records must be a fixed length of 750 positions . 
• 05 A field is also provided in these specifications for Special Data Entries. This field may be used to record information required 

by state or local governments, or for the personal use of the filer. IRS does not use the data provided in the Special Data Entries Field; 
therefore, the IRS program does not check the content or format of the data entered in this field. It is the filer's option to use the 
Special Data Entry Field . 

. 06 Following the Special Data Entries Field in the "8" Record, payment fields have been allocated for State Income Tax Withheld 
and Local Income Tax Withheld. These fields are for the convenience of the filers. The information will not be used by IRSIECC
MT8 . 

. 07 Those payers participating in the Combined Federal/State Filing Program must adhere to all of the specifications in Part A, 
Sec. 10, to participate in this program . 

• 08 All alpha characters in the "8" Record must be uppercase . 
• 09 Do not use decimal points (.) to indicate dollars and cents. Payment Amount Fields must be all numeric characters. 

Field 
Position 

2-5 

6 

Field Title 

Record Type 

Payment Year 

Corrected Return 
Indicator 
(See Note.) 

Record Name: Payee "B" Record 

Length Description and Remarks 

4 

Required. Enter "8". 

Required. Enter "2008". If reporting prior year data, report the year 
which applies (2006, 2007, etc.). 

Required for corrections only. Indicates a corrected return. 

Code 

G 

C 

Blank 

Definition 

If this is a one-transaction correction or the first of 
a two-transaction correction 

If this is the second transaction of a two-transaction 
correction 

If this is not a return being submitted to correct 
information already processed by IRS 

Note: C, G, and non-coded records must be reported using separate Payer "A" Records. Refer to Part A, Sec. 8, for 
specific instructions on how to file corrected returns. 

7-10 Name Control 4 If determinable, enter the first four characters of the surname of the 
person whose TIN is being reported in positions 12-20 of the "8" 
Record; otherwise, enter blanks. This usually is the payee. If the 
name that corresponds to the TIN is not included in the first or sec
ond payee name line and the correct name control is not provided, 
a backup withholding notice may be generated for the record. Sur
names of less than four characters should be left-justified, filling 
the unused positions with blanks. Special characters and imbedded 
blanks should be removed. In the case of a business, other than a sole 
proprietorship, use the first four significant characters of the busi
ness name. Disregard the word "the" when it is the first word of the 
name, unless there are only two words in the name. A dash (-) and an 
ampersand (&) are the only acceptable special characters. Surname 
prefixes are considered, e.g., for Van Elm, the name control would be 
VANE. For a sole proprietorship, use the name of the owner to create 
the name control and report the owner's name in positions 248-287, 
First Payee Name Line. 
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Record Name: Payee "B" Record (Continued) 

Field 
Position 

Field Title Length Description and Remarks 

Note: Imbedded blanks, extraneous words, titles, and special characters (i.e., Mr., Mrs., Dr., period [.j, apostrophe 
['J) should be removed from the Payee Name Lines. A dash (-) and an ampersand (&) are the only acceptable special 
characters. 

The following examples may be helpful to filers in developing the Name Control: 

Name 

lndi viduals: 

Jane Brown 
John A. Lee 
James P. En. Sr. 
John O'Neil 
Mary Van Buren 
Juan De Jesus 
Gloria A. EI-Roy 
Mr. John Smith 
Joe McCarthy 
Pedro Torres-Lopes** 
Maria Lopez Moreno** 
Binh To La 
Nhat Thi Pham 

Corporations: 

The First National Bank 
The Hideaway 
A&B Cafe 
11TH Street Inc. 

Sole Proprietor: 

Partnership: 

Estate: 

Mark Hemlock 
DBA The Sunshine Club 
Mark 0' Aliesandro 

Robert Aspen 
and Bess Willow 
Harold Fir, Bruce Elm. 
and Joyce Spruce et al Ptr 

Frank White Estate 
Estate of Sheila Blue 

Trusts and Fiduciaries: 

1092 

Daisy Corporation Employee 
Benefit Trust 
Trust FBO The 
Cherry blossom 
Society 

2008-1 C.B. 

Name Control 

BROW 
LEE* 
EN* 
ONEI 
VANB 
DEJE 
EL-R 
SMIT 
MCCA 
TORR 
LOPE 
LA* 
PHAM 

FIRS 
THEH 
A&BC 
lITH 

HEML 

DALL 

ASPE 

FIR* 

WHIT 
BLUE 

DAIS 

CHER 



Record Name: Payee "B" Record (Continued) 

Field 
Position 

Field Title 

Exempt Organizations: 
Laborer's Union, AFL-CIO 
St. Bernard's Methodist 
Church Bldg. Fund 

Length Description and Remarks 

Name Control 

LABO 
STBE 

*Name Controls of less than four significant characters must be left-justified and blank-filled. 
**For Hispanic names, when two last names are shown for an individual, derive the name control from the first last name. 

II Type of TIN 1 This field is used to identify the Taxpayer Identification Number 
(TIN) in positions 12-20 as either an Employer Identification Num
ber (ElN), a Social Security Number (SSN), an Individual Taxpayer 
Identification Number (ITIN) or an Adoption Taxpayer Identification 
Number (ATIN). Enter the appropriate code from the following table: 

12-20 Payee's 
Taxpayer 
Identification 
N umber (TIN) 

9 

Code Type of TIN Type of Account 

2 

2 

2 

Blank 

EIN A business, organization, some 
sole proprietors, or other entity 

SSN 

ITIN 

ATIN 

N/A 

An individual, including some sole 
proprietors 

An individual required to have a 
taxpayer identification number, 
but who is not eligible to obtain an 
SSN 

An adopted individual prior to the 
assignment of a social security 
number 

If the type of TIN is not deter
minable, enter a blank 

Required. Enter the nine-digit Taxpayer Identification Number of 
the payee (SSN, ITIN, ATIN, or EIN). If an identification number 
has been applied for but not received, enter blanks. Do not enter 
hyphens or alpha characters. All zeros, ones, twos, etc., will have 
the effect of an incorrect TIN. If the TIN is not available, enter blanks. 

Note: If you are required to report payments made through Foreign Intermediaries and Foreign Flow-Through Entities on 
Form 1099, see the 2008 General Instructions for Forms 1099, 1098, 5498 and W-2G for reporting requirements. 

2008-1 C.B. 1093 



Field 
Position 

21-40 

41-44 

45-54 

55-66 

67-78 

79-90 

91-102 

103-114 

115-126 

1094 

Field Title 

Payer's 
Account 
Number For 
Payee 

Payer's Office 
Code 

Blank 

Payment 
Amount Fields 
(Must be 
numeric) 

Payment 
Amount 1* 

Payment 
Amount 2* 

Payment 
Amount 3* 

Payment 
Amount 4* 

Payment 
Amount 5* 

Payment 
Amount 6* 

2008-1 C.B. 

Record Name: Payee "B" Record (Continued) 

Length 

20 

4 

10 

12 

12 

12 

12 

12 

12 

Description and Remarks 

Required if submitting more than one information return or the 
same type for the same payee. Enter any number assigned by the 
payer to the payee that can be used by the IRS to distinguish between 
information returns. This number must be unique for each informa
tion return of the same type for the same payee. If a payee has more 
than one reporting of the same document type, it is vital that each re
porting have a unique account number. For example, if a payer has 
3 separate pension distributions for the same payee and 3 separate 
Forms 1099-R are filed, 3 separate unique account numbers are re
quired. A payee's account number may be given a unique sequencing 
number, such as 01,02 or A, B, etc., to differentiate each reported in
formation return. Do not use the payee's TIN since this will not make 
each record unique. This information is critical when corrections are 
filed. This number will be provided with the backup withholding no
tification and may be helpful in identifying the branch or subsidiary 
reporting the transaction. The account number can be any combi
nation of alpha, numeric or special characters. If fewer than twenty 
characters are used, filers may either left or right-justify, filling the 
remaining positions with blanks. 

Enter office code of payer; otherwise, enter blanks. For payers with 
multiple locations, this field may be used to identify the location of 
the office submitting the information return. This code will also ap
pear on backup withholding notices. 

Enter blanks. 

Required. Filers should allow for all payment amounts. For 
those not used, enter zeros. Each payment field must contain 12 
numeric characters. Each payment amount must contain U.S. dollars 
and cents. The right-most two positions represent cents in the pay
ment amount fields. Do not enter dollar signs, commas, decimal 
points, or negative payments, except those items that reflect a loss 
on Form 1099-B or 1099-Q. Positive and negative amounts are in
dicated by placing a "+" (plus) or "-" (minus) sign in the left-most 
position of the payment amount field. A negative over punch in the 
unit's position may be used, instead of a minus sign, to indicate a 
negative amount. If a plus sign, minus sign, or negative over punch 
is not used, the number is assumed to be positive. Negative over 
punch cannot be used in PC created files. Payment amounts must be 
right-justified and unused positions must be zero filled. 

The amount reported in this field represents payments for Amount 
Code I in the "A" Record. 

The amount reported in this field represents payments for Amount 
Code 2 in the "A" Record. 

The amount reported in this field represents payments for Amount 
Code 3 in the "A" Record. 

The amount reported in this field represents payments for Amount 
Code 4 in the "A" Record. 

The amount reported in this field represents payments for Amount 
Code 5 in the "A" Record. 

The amount reported in this field represents payments for Amount 
Code 6 in the "A" Record. 



Record Name: Payee "B" Record (Continued) 

Field Field Title Length Description and Remarks 
Position 

127-138 Payment 12 The amount reported in this field represents payments for Amount 
Amount 7* Code 7 in the "A" Record. 

139-150 Payment 12 The amount reported in this field represents payments for Amount 
Amount 8* Code 8 in the "A" Record. 

151-162 Payment 12 The amount reported in this field represents payments for Amount 
Amount 9* Code 9 in the "A" Record. 

163-174 Payment 12 The amount reported in this field represents payments for Amount 
Amount A* Code A in the "A" Record. 

175-186 Payment 12 The amount reported in this field represents payments for Amount 
Amount B* Code B in the "A" Record. 

187-198 Payment 12 The amount reported in this field represents payments for Amount 
Amount C* Code C in the "A" Record. 

199-210 Payment 12 The amount reported in this field represents payments for Amount 
Amount 0* Code 0 in the "A" Record. 

211-222 Payment 12 The amount reported in this field represents payments for Amount 
Amount E* Code E in the "A" Record. 

*If there are discrepancies between the payment amount fields and the boxes on the paper forms, the instructions in this 
Revenue Procedure must be followed for electronic filing. 

223-246 

247 

248-287 

Reserved 

Foreign 
Country 
Indicator 

First Payee 
Name Line 

24 

40 

Enter blanks. 

If the address of the payee is in a foreign country. enter a "1" 
(one) in this field; otherwise, enter blank. When filers use this in
dicator, they may use a free format for the payee city, state, and ZIP 
Code. Enter information in the following order: city, province or 
state, postal code, and the name of the country. Address information 
must not appear in the First or Second Payee Name Line. 

Required. Enter the name of the payee (preferably surname first) 
whose Taxpayer Identification Number (TIN) was provided in posi
tions 12-20 of the Payee "B" Record. Left-justify and fill unused 
positions with blanks. If more space is required for the name, use the 
Second Payee Name Line Field. If reporting information for a sale 
proprietor, the individual's name must always be present on the First 
Payee Name Line. The use of the business name is optional in the 
Second Payee Name Line Field. End the First Payee Name Line with 
a full word. Use appropriate spacing. Extraneous words, titles, and 
special characters (i.e., Mr., Mrs., Dr., period, apostrophe) should be 
removed from the Payee Name Lines. A dash (-) and an ampersand 
(&) are the only acceptable special characters for First and Second 
Payee Name Lines. 

Note: If you are required to report payments made through Foreign Intermediaries and Foreign Flow-Through Entities on 
Form 1099, see the 2008 General Instruction for Forms 1099, 1098, 5498, and W-2G for reporting requirements. 
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Record Name: Payee "B" Record (Continued) 

Field Field Title Length Description and Remarks 
Position 

288-327 Second Payee 40 If there are multiple payees (e.g., partners, joint owners, or spouses), 

Name Line use this field for those names not associated with the TIN provided in 
positions 12-20 of the "B" Record, or if not enough space was pro-

vided in the First Payee Name Line, continue the name in this field. 
Left-justify information and fill unused positions with blanks. Do 
not enter address information. It is important that filers provide as 
much payee information to IRSIECC-MTB as possible to identify the 
payee associated with the TIN. Left-justify and fill unused positions 
with blanks. See Note above in First Payee Name Line. 

328-367 Blank 40 Enter blanks. 

368-407 Payee Mailing 40 Required. Enter mailing address of payee. Street address should 
Address include number, street, apartment or suite number, or PO Box if mail 

is not delivered to street address. This field must not contain any 
data other than the payee's mailing address. 

408-447 Blank 40 Enter blanks. 

448-487 Payee City 40 Required. Enter the city, town or post office. Left-justify informa-
tion and fill the unused positions with blanks. Enter APO or FPO if 
applicable. Do not enter state and ZIP Code information in this field. 

488-489 Payee State 2 Required. Enter the valid U.S. Postal Service state abbreviations for 
states or the appropriate postal identifier (AA, AE, or AP) described 
in Part A, Sec. 12. 

490-498 Payee ZIP 9 Required. Enter the valid ZIP Code (nine or five-digit) assigned 
Code by the U.S. Postal Service. If only the first five-digits are known, 

left-justify information and fill the unused positions with blanks. For 
foreign countries, alpha characters are acceptable as long as the filer 
has entered a "1" (one) in the Foreign Country Indicator, located in 
position 247 of the "B" Record. 

499 Blank Enter blank. 

500-507 Record 8 Required. Enter the number of the record as it appears within your 
Sequence file. The record sequence number for the "T" record will always be 
Number "1" (one), since it is the first record on your file and you can have 

only one ''T'' record in a file. Each record, thereafter, must be in-
cremented by one in ascending numerical sequence, i.e., 2, 3, 4, etc. 
Right-justify numbers with leading zeros in the field. For example. 
the "T" record sequence number would appear as "00000001" in the 
field. the first "A" record would be "00000002", the first "B" record. 
"00000003", the second "B" record, "00000004" and so on until you 
reach the final record of the file, the "F" record. 

508-543 Blank 36 Enter blanks. 
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Standard Payee "B" Record Format For All Types of Returns, Positions 1-543 

Record Payment Corrected Name Type of Payee's Payer's 
Type Year Return Control TIN TIN Account 

Indicator Number For 
Payee 

1 2-5 6 7-10 II 12-20 21-40 

Payer's Blank Payment Payment Payment Payment Payment 
Office Code Amount Amount Amount Amount Amount 

1 2 3 4 5 

41-44 45-54 55-66 67-78 79-90 91-102 103-114 

Payment Amount Payment Amount Payment Amount Payment Amount Payment Amount Payment Amount 
6 7 8 9 A B 

115-126 127-138 139-150 151-162 163~174 175-186 

Payment Payment Payment Reserved Foreign First Second Blank 
Amount C Amount D Amount E Country Payee Payee 

Indicator Name Name 
Line Line 

187-198 199-210 211-222 223-246 247 248-287 288-327 328-367 

Payee Blank Payee Payee Payee Blank Record Blank 
Mailing City State ZIP Code Sequence 
Address Number 

368-407 408-447 448-487 488-489 490-498 499 500-507 508-543 

The following sections define the field positions for the different types of returns in the Payee "B" Record (positions 
544-750): 

(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
(9) 
(10) 
(11) 
(12) 
(13) 
(14) 
(15) 
(16) 
(17) 
(18) 
(19) 

Form 1098 
Form 1098-C 
Form 1098-E 
Form 1098-T 
Form 1099-A 
Form 1099-B 
Form 1099-C 
Form 1099-CAP 
Form 1099-DIV* 
Form 1099-G* 
Form 1099-H 
Form 1099-INT* 
Form 1099-LTC 
Form 1099-MISC* 
Form 1099-0ID* 
Form 1099-PATR* 
Form 1099-Q 
Form 1099-R* 
Form 1099-S 
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(20) Fonn 1099-SA 
(21) Fonn 5498* 
(22) Fonn 5498-ESA 
(23) Fonn 5498-SA 
(24) Fonn W-2G 

* These fonns may be filed through the Combined Federal/State Filing Program. IRSIECC-MTB will forward these records to 
participating states for filers who have been approved for the program. See Part A, Sec. 10. for infonnation about the program. 

including specific codes for the record layouts. 

(1) Payee "8" Record - Record Layout Positions 544-750 for Form 1098 

Field Field Title Length Description and Remarks 
Position 

544-662 

663-722 

723-748 

749-750 

Blank 

Special Data Entries 

Blank 

Blank 

119 

60 

26 

2 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. If this field is not utilized, enter blanks. 

Enter blanks. 

Enter blanks or carriage retumlline feed (CRlLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form 1098 

Blank Special Blank Blank 
Data or CRILF 

Entries 

544-662 663-722 723-748 749-750 

(2) Payee "B" Record - Record Layout Positions 544-750 for Form 1098-C 

Field Field Title Length Description and Remarks 
Position 

544-545 

546 

547 

548 

549-587 

588-612 

6\3-651 

1098 

Blank 

Transaction Indicator 

Transfer After Improvements 
Indicator 

Transfer Below Fair Market Value 
Indicator 

2 

Make. Model. Year 39 

Vehicle or Other Identification 25 
Number 

Vehicle Description 39 

2008-1 C.B. 

Enter blanks. 

Enter" I" (one) if the amount reported in Payment Amount Field 
4 is an arm's length transaction to an unrelated party. Otherwise, 
enter a blank. 

Enter" I" (one) if the vehicle will not be transferred for money, other 
property, or services before completion of material improvements or 
significant intervening use. Otherwise, enter a blank. 

Enter")" (one) if the vehicle is transferred to a needy individual for 
significantly below fair market value. Otherwise, enter a blank. 

Enter the make, model and year of vehicle. Left-justify and fill un
used positions with blanks. 

Enter the vehicle or other identification number of the donated vehi
cle. Left-justify and fill unused positions with blanks. 

Enter a description of material improvements or significant interven
ing use and duration of use. Left-justify and fill unused positions with 
blanks. 



(2) Payee "B" Record - Record Layout Positions 544-750 for Form l098-C (Continued) 

Field Field Title Length Description and Remarks 
Position 

652--659 

660 

661 

662 

663-722 

723-730 

731-748 

749-750 

Blank 

544-545 

Date of 

Date of Contribution 

Donee Indicator 

Intangible Religious Benefits 
Indicator 

Deduction $500 or Less Indicator 

Special Data Entries 

Date of Sale 

Goods and Services 

Blank 

8 

60 

8 

18 

2 

Enter the date the contribution was made to an organization, in the 

format YYYYMMDD (e.g., January 5, 2008, would be 20080lO5). 
Do not enter hyphens or slashes. 

Enter the appropriate indicator from the following table to report if 

the donee of the vehicle provides goods or services in exchange for 
the vehicle. 

Indicator 

2 

Usage 

Donee provided goods or services 

Donee did not provide goods or 
services 

Enter a "I" (one) if only intangible religious benefits were provided 
in exchange for the vehicle: otherwise, leave blank. 

Enter a "I" (one) if under law donor cannot claim a deduction of more 
than $500 for the vehicle; otherwise, leave blank. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for the 
filing requirements. If this field is not utilized, enter blanks. 

Enter the date of sale, in the fonnat YYYYMMDD (e.g., January 5, 
2008, would be 20080105). Do not enter hyphens or slashes. 

Enter a description of any goods and services recei ved for the vehicle; 
otherwise, leave blank. Left-justify and fill unused positions with 
blanks. 

Enter blanks or carriage return/line feed (CRlLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form l098-C 

Transaction Transfer After Transfer Below Make, Model, Vehicle or Vehicle 

Indicator Improvements Fair Market Year Other Description 

Indicator Value Indicator Identification 
Number 

546 547 548 549-587 588-612 613-651 

Donee Intangible Deduction Special Data Date of Sale Goods and Blank or 

Contribution Indicator Religious $500 or Less Entries Services eRfLF 

Benefits Indicator 

Indicator 

652-659 660 661 662 663-722 723-730 731-748 749-750 

(3) Payee "B" Record - Record Layout Positions 544-750 for Form l098-E 

Field Field Title Length Description and Remarks 
Position 

544-546 Blank 3 Enter blanks. 
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(3) Payee "B" Record - Record Layout Positions 544-750 for Form 1098-E (Continued) 

Field Field Title Length Description and Remarks 
Position 

547 

548-662 

663-722 

723-748 

749-750 

Origination 
Fees/Capitalized 
Interest Indicator 

Blank 

Special 
Data Entries 

Blank 

Blank 

liS 

60 

26 

2 

Enter "I" (one) if the amount reported in Payment Amount Field I 
includes loan origination fees and/or capitalized interest. Otherwise, 
enter a blank. 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for the 
filing requirements. If this field is not utilized, enter blanks. 

Enter blanks. 

Enter blanks or carriage return!line feed (CRlLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form 1098-E 

Blank Origination Blank Special Data Blank Blank 
Fees/Capitalized Entries or CRILF 
Interest Indicator 

544-546 547 548-662 663-722 723-748 749-750 

(4) Payee "B" Record - Record Layout Positions 544-750 for Form 1098-T 

Field Field Title Length Description and Remarks 
Position 

544-546 

547 

548 

549 

550 

551-662 

663-722 

723-748 

749-750 

1100 

Blank 

Half-time Student 
Indicator 

Graduate Student 
Indicator 

Academic Period 
Indicator 

Method of Reporting 2007 
Amounts Indicator 

Blank 

Special Data 
Entries 

Blank 

Blank 

2008-1 C.B. 

3 

112 

60 

26 

2 

Enter blanks. 

Enter "I" (one) if the student was at least a half-time student during 
any academic period that began in 2008. Otherwise, enter a blank. 

Enter" I" (one) if the student is enrolled exclusively in a graduate 
level program. Otherwise, enter a blank. 

Enter ''1'' (one) if the amount in Payment Amount Field 1 or 
Payment Amount Field 2 includes amounts for an academic period 
beginning January through March 2009. Otherwise, enter a blank. 

Required. Enter "I" (one) if the method of reporting has changed 
from the previous year. Otherwise, enter a blank. 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for the 
filing requirements. If this field is not utilized, enter blanks. 

Enter blanks. 

Enter blanks or carriage return/line feed (CRlLF) characters. 



Payee "B" Record - Record Layout Positions 544-750 for Form 1098-T 

Blank Half-time Student Graduate Student Academic Period Method of Reporting 
Indicator Indicator Indicator 2007 Amounts 

Indicator 

544-546 547 548 549 550 

Blank T Special Data Entries I Blank I Blank or CRILF 

551-662 663-722 723-748 749-750 

(5) Payee "B" Record - Record Layout Positions 544-750 for Form 1099-A 

Field Field Title Length Description and Remarks 
Position 

544-546 

547 

Blank 

Personal Liability 
Indicator 

548-555 Date of Lender's 
Acquisition or 
Knowledge of 
Abandonment 

556-594 Description of 
Property 

595-662 Blank 

663-722 Special Data 
Entries 

723-748 Blank 

749-750 Blank 

3 

8 

39 

68 

60 

26 

2 

Enter blanks. 

Enter the appropriate indicator from the table below: 

Indicator 

Blank 

Usage 

Borrower was personally liable 
for repayment of the debt. 

Borrower was not personally 
liable for repayment of the debt. 

Enter the acquisition date of the secured property or the date the 
lender first knew or had reason to know the property was abandoned, 
in the format YYYYMMDD (e.g., January 5,2008, would be 
20080105). Do not enter hyphens or slashes. 

Enter a brief description of the property. For real property, enter 
the address, or, if the address does not sufficiently identify the 
property, enter the section, lot and block. For personal property, 
enter the type, make and model (e.g., Car-1999 Buick Regal or 
Office Equipment). Enter "CCC" for crops forfeited on Commodity 
Credit Corporation loans. If fewer than 39 positions are required, 
left-justify information and fill unused positions with blanks. 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for the 
filing requirements. If this field is not utilized, enter blanks. 

Enter blanks. 

Enter blanks, or carriage returnlline feed (CRlLF) characters. 

2008-1 C.B. 1101 



Payee "B" Record - Record Layout Positions 544-750 for Form 1099-A 

Blank Personal Liability Date of Lender's Description Blank 
Indicator Acquisition or of 

Knowledge of Property 
Abandonment 

544-546 547 548-555 556-594 595-662 

Special Blank Blank 
Data or CRILF 

Entries 

663-722 723-748 749-750 

(6) Payee "B" Record - Record Layout Positions 544-750 for Form 1099-B 

Field 
Position 

544 

545-546 

547 

548-555 

556-568 

569--607 

608-615 

1102 

Field Title 

Second TIN 
Notice 
(Optional) 

Blank 

Gross Proceeds 
Indicator 

Date of Sale or 
Exchange 

CUSIP Number 

DeSCription 

Number of 
Shares 
Exchanged 

2008-1 C.B. 

Length Description and Remarks 

2 

8 

13 

39 

8 

Enter ;;2" (two) to indicate notification by IRS twice within three 
calendar years that the payee provided an incorrect name and/or 
TIN combination; otherwise, enter a blank. 

Enter blanks. 

Enter the appropriate indicator from the following table, to identify 
the amount reported in Amount Code 2; otherwise, enter a blank. 

Indicator 

2 

Usage 

Gross proceeds 

Gross proceeds less commissions and options 
premiums 

For broker transactions, enter the trade date of the transaction. 
For barter exchanges, enter the date when cash, property, a 
credit, or scrip is actually or constructively received in the format 
YYYYMMDD (e.g., January 5, 2008, would be 20080105). Enter 
blanks if this is an aggregate transaction. Do not enter hyphens 
or slashes. 

For broker transactions only, enter the CUSIP (Committee on 
Uniform Security Identification Procedures) number of the item 
reported for Amount Code 2 (stocks, bonds, etc.). Enter blanks if 
this is an aggregate transaction. Enter HOS" (zeros) if the number is 
not available. Right-justify infonnation and fill unused positions 
with blanks. 

For broker transactions, enter a brief description of the disposition 
item (e.g., 100 shares of XYZ Corp). For regulated futures and 
forward contracts, enter "RFC" or other appropriate description, For 
bartering transactions, show the services or property provided. If 
fewer than 39 characters are required, left-justify information and 
fill unused positions with blanks. 

Enter the number of shares of the corporation's stock which 
were exchanged in the transaction, Report whole number only. 
Right-justify infonnation and fill unused positions with zeros, 



(6) Payee "B" Record - Record Layout Positions 544-750 for Form 1099·B (Continued) 

Field Field Title Length Description and Remarks 
Position 

616-625 

626 

627-662 

663-722 

723-734 

735-746 

747-748 

749-750 

Classes of 
Stock 
Exchanged 

Recipient 
Indicator 

Blank 

Special Data 
Entries 

State Income 
Tax Withheld 

Local Income 
Tax Withheld 

Blank 

Blank 

10 

36 

60 

12 

12 

2 

2 

Enter the class of stock that was exchanged. Left-justify the 
information and fill unused positions with blanks. 

Enter a "I" (one) if recipient is unable to claim a loss on their tax 
return. Otherwise, enter a blank. 

Enter blanks. 

This portion of the "B" Record may be used to record information 
for state or local government reporting or for the filer's own 
purposes. Payers should contact the state or local revenue 
departments for filing requirements. If this field is not utilized, enter 
blanks. (See Note.) 

State income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting state tax withheld, this field may be used 
as a continuation of the Special Data Entries Field. 

Local income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting local tax withheld, this field may be 
used as a continuation of the Special Data Entries field. 

Enter blanks. 

Enter blanks or carriage return/line feed (CRlLF) characters. 

Note: Report the Corporation's Name, Address, City, State, and ZIP in the Special Data Entry field. 

Payee "B" Record - Record Layout Positions 544-750 for Form I099·B 

Second Blank Gross Date CUSIP Description Number of 

TIN Notice Proceeds of Sale Number Shares 

(Optional) Indicator or Exchange Exchanged 

544 545-546 547 548-555 556-568 569-607 608-615 

Classes of Recipient Blank Special State Local Blank Blank 

Stock Indicator Data Entries Income Income or CRILF 

Exchanged Tax Tax 
Withheld Withheld 

616-625 626 627-662 663-722 723-734 735-746 747-748 749-750 

(7) Payee "B" Record - Record Layout Positions 544-750 for Form 1099·C 

Field Field Title Length Description and Remarks 

Position 

544-546 Blank 3 Enter blanks. 

2008-1 C.B. 1103 



(7) Payee "B" Record - Record Layout Positions 544-750 for Form 1099-C (Continued) 

Field Field Title Length Description and Remarks 
Position 

547 

548-555 

556-594 

595-662 

663-722 

723-748 

749-750 

Bankruptcy 
Indicator 

Date Canceled 

Debt 
Description 

Blank 

Special Data 
Entries 

Blank 

Blank 

8 

39 

68 

60 

26 

2 

Enter" I " (one) to indicate the debt was discharged in bankruptcy. if 
known. Otherwise. enter a blank. 

Enter the date the debt was canceled in the format of YYYYMMDD 
(e.g .. January 5. 2008. would be 20080105). Do not enter hyphens 
or slashes. 

Enter a description of the origin of the debt, such as student loan. 
mortgage, or credit card expenditure. If a combined Form 1099-C 
and 1099-A is being filed, also enter a description of the property. 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. If this field is not utilized. enter blanks. 

Enter blanks. 

Enter blanks or carriage return/line feed (CRJLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form 1099-C 

Blank Bankruptcy Date 
Indicator Canceled 

544-546 547 548-555 

Blank 

723-748 

Debt 
Description 

556-594 

Blank 

595-662 

Blank 
or CRJLF 

749-750 

Special 
Data 

Entries 

663-722 

(8) Payee "B" Record - Record Layout Positions 544-750 for Form 1099·CAP 

Field 
Position 

544-547 

548-555 

556-607 

608-615 

616-625 

626-662 

1104 

Field Title 

Blank 

Date of Sale or 
Exchange 

Blank 

Number of 
Shares 
Exchanged 

Classes of Stock 
Exchanged 

Blank 

2008-1 C.B. 

Length Description and Remarks 

4 

8 

52 

8 

10 

37 

Enter blanks. 

Enter the date the stock was exchanged for cash, stock in the 
successor corporation, or other property received in the format 
YYYYMMDD (e.g., January 5, 2008, would be 20080105). Do 
not enter hyphens or slashes. 

Enter blanks. 

Enter the number of shares of the corporation's stock which 
were exchanged in the transaction. Report whole number only. 
Right-justify information and fill unused positions with zeros. 

Enter the class of stock that was exchanged. Left-justify the 
information and fill unused positions with blanks. 

Enter blanks. 



(8) Payee "B" Record - Record Layout Positions 544-750 for Form l099-CAP (Continued) 

Field Field Title Length Description and Remarks 
Position 

663-722 

723-748 

749-750 

Special Data 
Entries 

Blank 

Blank 

60 

26 

2 

This portion of the "B" Record may be u~ed to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contal:t the state or local revenue departments for 

filing requirements. If this field is not utilized, enter blanks. 

Enter blanks. 

Enter blanks or carriage retum/line feed (CRlLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form l099-CAP 

Blank Date of Sale or Blank Number of Shares Classes of Stock 
Exchange Exchanged Exchanged 

544-547 548-555 556-607 608-615 616-625 

Blank Special Data Entries Blank Blank 
or CRJLF 

626-662 663-722 723-748 749-750 

(9) Payee "B" Record - Record Layout Positions 544-750 for Form l099-DIV 

Field Field Title Length Description and Remarks 
Position 

544 Second TIN 
Notice 
(Optional) 

545-546 Blank 

547-586 Foreign Country 

orV.S. 
Possession 

587-662 Blank 

663-722 Special Data 
Entries 

723-734 State Income 
Tax Withheld 

735-746 Local Income 
Tax Withheld 

2 

40 

76 

60 

12 

12 

Enter "1" (two) to indicate notification by IRS twice within three 
calendar years that the payee provided an incorrect name andlor 
TIN combination; otherwise, enter a blank. 

Enter blanks. 

Enter the name of the foreign country or U.S. possession to which 
the withheld foreign tax (Amount Code C) applies. Otherwise, enter 
blanks. 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local go\'ernment reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. If this field is not utilized, enter blanh 

State income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting state tax withheld, this field may be used 
as a continuation of the Special Data Entries Field. 

Local income tax withheld is for the convenience of the filers. This 

information does not need to be reported te IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting local tax withheld, this field may be 
used as a continuation of the Special Data Entries Field. 

2008-1 C.B. 1105 



(9) Payee "B" Record - Record Layout Positions 544-750 for Form 1099·DIV (Continued) 

Field Field Title Length Description and Remarks 
Position 

747-748 Combined 

FederaUState 
Code 

749-750 Blank 

2 

2 

If this payee record is to be forwarded to a state agency as pan of 
the Combined FederaUState Filing Program, enter the valid state 
code from Part A, Sec. 10, Table I. For those payers or states nol 
participating in this program, enter blanks. 

Enter blanks or carriage return/line feed (CRJLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form 1099·DIV 

Second Blank Foreign Blank Special 
TIN Country Data Entries 

Notice or U.S. 
(Optional) Possession 

544 545-546 547-586 587-662 663-722 

State Income Tax Local Income Tax Combined Blank 
Withheld Withheld FederaUState or CRILF 

Code 

723-734 735-746 747-748 749-750 

(10) Payee "B" Record - Record Layout Positions 544-750 for Form 1099·G 

Field Field Title Length Description and Remarks 
Position 

544-546 

547 

548-551 

Blank 

Trade or 
Business 
Indicator 

Tax Year of 
Refund 

3 

4 

Enter blanks. 

Enter" 1" (one) to indicate the state or local income tax refund, 
credit, or offset (Amount Code 2) is attributable to income tax that 
applies exclusively to income from a trade or business. 

Indicator Usage 

Income tax refund applies exclusively to a trade 
or business. 

Blank Income tax refund is a general tax refund. 

Enter the tax year for which the refund, credit, or offset (Amounl 
Code 2) was issued. The tax year must reflect the tax year for 
which the payment was made, not the tax year of Form l099·G. 
The tax year must be in the four· position format of YYYY (e.g., 
2008). The valid range of years for the refund is 1998 through 2007. 

Note: This data is not considered prior year data since it is required to be reported in the current tax year. Do NOT enter 
"P" in field position 6 of the Transmitter "T" Record. 

552-662 

663-722 

1106 

Blank 

Special Data 
Entries 

2008-1 C.B. 

III 

60 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. You may enter your routing and transit number 
(RTN) here. If this field is not utilized, enter blanks. 



(10) Payee "B" Record - Record Layout Positions 544-750 for Form I099-G (Continued) 

Field Field Title Length Description and Remarks 
Position 

723-734 State Income 
Tax Withheld 

735-746 Local Income 
Tax Withheld 

747-748 Combined 
FederaIJState 
Code 

749-750 Blank 

12 

12 

2 

2 

State income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting state tax withheld, this field may be used 
as a continuation of the Special Data Entries Field. 

Local income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting local tax withheld, this field may be 
used as a continuation of the Special Data Entries Field. 

If this payee record is to be forwarded to a state agency as part of 
the Combined Federal/State Filing Program, enter the valid state 
code from Part A, Sec. 10, Table 1. For those payers or states not 
participating in this program, enter blanks. 

Enter blanks or carriage return/line feed (CRlLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form I099-G 

Blank Trade or Tax Year Blank Special Data State 
Business of Entries Income 
Indicator Refund Tax 

Withheld 

544-546 547 548-551 552-662 663-722 723-734 

Local Income Combined Blank 

Tax Withheld Federal/State or CRJLF 
Code 

735-746 747-748 749-750 

(11) Payee "B!' Record - Record Layout Positions 544-750 for Form 1099-" 

Field Field Title Length Description and Remarks 
Position 

544-546 Blank 

547-548 Number of 
Months Eligible 

549-662 Blank 

663-722 Special Data 
Entries 

723-748 Blank 

749-750 Blank 

3 Enter blanks. 

2 Required. Enter the total number of months recipient is eligible for 
health insurance advance payments. Right-justify and blank fill 
any remaining position. 

114 Enter blanks. 

60 This portion of the "E" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or 10(;al revenue departments for 
filing requirements. If this field is not utilized, enter blanks. 

26 Enter blanks. 

2 Enter blanks or carnage return/line feed (eRlLF) characters. 

2008-1 C.B. 1107 



Payee "8" Record - Record Layout Positions 544-750 for Form 1099·H 

Blank Number of Blank Special Data Blank Blank 
Months Eligible Entries or CRILF 

544-546 547-548 549-662 663-722 723-748 749-750 

(12) Payee "8" Record - Record Layout Positions 544-750 for Form l099·INT 

Field Field Title Length Description and Remarks 
Position 

544 Second TIN 
Notice 
(Optional) 

545-546 Blank 

547-586 Foreign Country 
or U.S. 
Possession 

587-662 Blank 

663-722 Special Data 
Entries 

723-734 State Income 
Tax Withheld 

735-746 Local Income 
Tax Withheld 

747-748 Combined 
Federal/State 
Code 

749-750 Blank 

2 

40 

76 

60 

12 

12 

2 

2 

Enter ''2'' (two) to indicate notification by IRS twice within three 
calendar years that the payee provided an incorrect name and/or 
TIN combination; otherwise, enter a blank. 

Enter blanks. 

Enter the name of the foreign country or U.S. possession to which 
the withheld foreign tax (Amount Code 6) applies. Otherwise, enter 
blanks. 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. You may enter your routing and transit number 
(RTN) here. If this field is not utilized, enter blanks. 

State income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting state tax withheld, this field may be used 
as a continuation of the Special Data Entries Field. 

Local income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting local tax withheld, this field may be 
used as a continuation of the Special Data Entries Field. 

If this payee record is to be forwarded to a state agency as part of 
the Combined Federal/State Filing Program, enter the valid state 
code from Part A, Sec. 10, Table 1. For those payers or stales not 
participating in this program, enter blanks. 

Enter blanks or carriage returnJline feed (CRlLF) characters. 

Payee "8" Record - Record Layout Positions 544-750 for Form 1099-INT 

Second Blank Foreign Blank Special State Income 
TIN Country Data Entries Tax Withheld 

Notice or U.S. 
(Optional) Possession 

544 545-546 547-586 587-662 663-722 723-734 

1108 2008-1 C.B. 



Local Combined Blank 
Income Federal/State or CRILF 

Tax Code 
Withheld 

735-746 747-748 749-750 

(13) Payee "B" Record - Record Layout Positions 544-750 for Form l099.LTC 

Field Field Title Length Description and Remarks 
Position 

544-546 

547 

548-556 

557-596 

597-{;36 

Blank 

Type of 
Payment 
Indicator 

Social Security 
Number of 
Insured 

Name of 
Insured 

Address of 
Insured 

3 

9 

40 

40 

Enter blanks. 

Enter the appropriate indicator from the following table; otherwise, 
enter blanks. 

Indicator 

2 

Usage 

Per diem 

Reimbursed amount 

Required. Enter the Social Security Number of the insured. 

Required. Enter the name of the insured. 

Required. Enter the address of the insured. Street address should 
include number, street, apartment or suite number (or PO Box if 
mail is not delivered to street address). Left-justify information and 
fill unused positions with blanks. This field must not contain any 
data other than payee's address. 

For U.S. addresses, the payee city, state, and ZIP Code must be reported as a 40, 2, and 9-position field, respectively. Filers 
must adhere to the correct format for the insured's city, state, and ZIP Code. 

For foreign addresses, filers may use the insured's city, state, and ZIP Code as a continuous 51-position field. Enter information 
in the following order: city, province or state, postal code, and the name of the country. When reporting a foreign address, the 

Foreign Country Indicator in position 247 must contain a "1" (one). 

637-676 City of Insured 40 Required. Enter the city, town, or post office. Left-justify 
information and fill the unused positions with blanks. Entcr APO 
or FPO, if applicable. Do not enter state and ZIP Code information 

in this field. 

677-678 

679-687 

State of Insured 

ZIP Code of 
Insured 

2 

9 

Required. Enter the valid U.S. Postal Service state abbreviations 
for states or the appropriate postal identifier (AA, AE, or AP) 
described in Part A, Sec. 12. 

Required. Enter the valid nine-digit ZIP Code assigned by the U.S. 
Postal Service. If only the first five-digits are known, left-justify 
information and fill the unused positions with blanks. For foreign 
countries, alpha characters are acceptable as long as the filer has 
entered a "I" (one) in the Foreign Country Indicator, located in 
position 247 of the "B" Record. 

2008-1 C.B. 1109 



-(13) Payee "8" Record - Record Layout Positions 544-750 for Form 1099-LTC (Continued) 

Field Field Title Length Description and Remarks 

Position 

688 

689-696 

697 

698-722 

723-734 

735-746 

747-748 

749-750 

Status of Illness 
Indicator 
(Optional) 

Date Certified 
(Optional) 

Qualified 
Contract 
Indicator 
(Optional) 

Blank 

State Income 
Tax Withheld 

Local Income 
Tax Withheld 

Blank 

Blank 

8 

25 

12 

12 

2 

2 

Enter the appropriate code from the table below to indicate the stat;; 
of the illness of the insured: otherwise, enter blank. 

Indicator 

2 

Usage 

Chronically ill 

Terminally ill 

Enter the latest date of a doctor's certification of the status of the 
insured's illness. The format of the date is YYYYMMDD (e.g., 
January 5, 2008, would be 20080105). Do not enter hyphens or 

slashes. 

Enter a "I" (one) if benefits were from a qualified long-term care 
insurance contract; otherwise, enter a blank. 

Enter blanks. 

State income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. 

Local income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. 

Enter blanks. 

Enter blank or carriage retum/line feed (CRfLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form 1099-LTC 

Blank Type of SSN of Name of Address City of State of ZIP Code 
Payment Insured Insured of Insured Insured Insured of Insured 
Indicator 

544-546 547 548-556 557-596 597-636 637-676 677-678 679-687 

Status of Date Qualified Blank State Local Blank Blank 
Illness Certified Contract Income Income or CR/LF 

Indicator (Optional) Indicator Tax Tax 
(Optiona\) (Optional) Withheld Withheld 

688 689-696 697 698-722 723-734 735-746 747-748 749-750 

1110 2008-1 C.B. 



(14) Payee "B" Record - Record Layout Positions 544-750 for Form 1099.MISC 

Field Field Title Length Description and Remarks 
Position 

544 

545-546 

547 

Second TIN 
Notice 
(Optional) 

Blank 

Direct Sales 
Indicator 
(See Note.) 

2 

Enter "2" (two) to indicate notification by IRS twice within three 
calendar years that the payee provided an incorrect name and/or 
TIN combination; otherwise, enter a blank. 

Enter blanks. 

Enter a "J " (one) to indicate sales of $5,000 or more of consumer 
products to a person on a buy-sell, deposit-commission, or any other 
commission basis for resale anywhere other than in a permanent 
retail establishment. Otherwise. enter a blank. 

Note: If reporting a direct sales indicator only, use Type of Return "A" in Field Position 27, and Amount Code 1 in Field 
Position 28 of the Payer "A" Record. All payment amount fields in the Payee "B" Record will contain zeros. 

548-662 Blank 

663-722 Special Data 
Entries 

723-734 State Income 
Tax Withheld 

735-746 Local Income 
Tax Withheld 

747-748 Combined 
FederaVState 
Code 

749-750 Blank 

115 

60 

12 

12 

2 

2 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. If this field is not used, enter blanks. 

State income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting state tax withheld, this field may be used 
as a continuation of the Special Data Entries Field. 

Local income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting local tax withheld, this field may be 
used as a continuation of the Special Data Entries Field. 

If this payee record is to be forwarded to a state agency as part of 
the Combined Federal/State Filing Program, enter the valid state 
code from Part A, Sec. 10, Table I. For those payers or states not 
participating in this program, enter blanks. 

Enter blanks or carriage return/line feed (CRlLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form l099-MISC 

Second Blank Direct Blank Special State Income Local 

TIN Sales Indicator Data Entries Tax Income 

Notice Withheld Tax 

(Optional) Withheld 

544 545-546 547 548-662 663-722 723-734 735-746 

Combined Blank 

Federal/State or eRJLF 

Code 

747-748 749-750 

2008-1 C.B. 1111 



(15) Payee "B" Record - Record Layout Positions 544-750 for Form 1099·010 

Field Field Title Length Description and Remarks 
Position 

544 

545-546 

547-585 

586-662 

663-722 

723-734 

735-746 

747-748 

749-750 

Second TIN 
Notice 
(Optional) 

Blank 

Description 

Blank 

Special Data 
Entries 

State Income 
Tax Withheld 

Local Income 
Tax Withheld 

Combined 
FederallS tate 
Code 

Blank 

2 

39 

77 

60 

12 

12 

2 

2 

Enter "2" (two) to indicate notification by IRS twice within three 
calendar years that the payee provided an incorrect name and/or 
TIN combination; otherwise, enter a blank. 

Enter blanks. 

Required. Enter the CUSIP number, if any. If there is no CUSIP 
number, enter the abbreviation for the stock exchange and issuer, 
the coupon rate, and year (must be 4-digit year) of maturity (e.g., 
NYSE XYZ 12/2008). Show the name of the issuer if other than 
the payer. If fewer than 39 characters are required. left-justify 
information and fill unused positions with blanks. 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. If this field is not utilized, enter blanks. 

State income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting state tax withheld, this field may be used 
as a continuation of the Special Data Entries Field. 

Local income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting local tax withheld, this field may be 
used as a continuation of the Special Data Entries Field. 

If this payee record is to be forwarded to a state agency as part of 
the Combined Federal/State Filing Program, enter the valid state 
code from Part A, Sec. 10, Table 1. For those payers or states not 
participating in this program, enter blanks. 

Enter blanks or carriage return/line feed (CRlLF) characters. 

Payee "8" Record - Record Layout Positions 544-750 for Form 1099-010 

Second Blank Description Blank Special State 
TIN Data Entries Income 

Notice Tax 
(Optional) Withheld 

544 545-546 547-585 586--662 663-722 723-734 

Local Combined Blank 
Income Federal/State or CRILF 

Tax Code 
Withheld 

735-746 747-748 749-750 

1112 2008-1 C.B. 



(16) Payee "B" Record - Record Layout Positions 544-750 for Form 1099-PATR 

Field 
Position 

544 

Field Title 

Second 
TIN 
Notice 
(Optional) 

545-662 Blank 

663-722 Special Data 
Entries 

723-734 State Income 
Tax Withheld 

735-746 Local Income 
Tax Withheld 

747-748 Combined 
Federal/State 
Code 

749-750 Blank 

Length Description and Remarks 

118 

60 

12 

12 

2 

2 

Enter "2" (two) to indicate notification by IRS twice within three 
calendar years that the payee provided an incorrect name andlor 
TIN combination; otherwise, enter a blank. 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. If field is not utilized, enter blanks. 

State income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting state tax withheld, this field may be used 
as a continuation of the Special Data Entries Field. 

Local income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting local tax withheld, this field may be 
used as a continuation of the Special Data Entries Field. 

If this payee record is to be forwarded to a state agency as part of 
the Combined Federal/State Filing Program, enter the valid state 
code from Part A, Sec. 10, Table 1. For those payers or states not 
participating in this program, enter blanks. 

Enter blanks or carriage return/line feed (CRlLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for 1099-PATR 

Second Blank Special State Income Local Combined Blank 
TIN Data Entries Tax Income Tax Federal/State or CRJLF 

Notice Withheld Withheld Code 
(Optional) 

544 545-662 663-722 723-734 735-746 747-748 749-750 

(17) Payee "B" Record - Record Layout Positions 544-750 for Form 1099-Q 

Field Field Title Length Description and Remarks 
Position 

544-546 

547 

Blank 

Trustee to 
Trustee 
Transfer 
Indicator 

3 Enter blanks. 

Required. Enter a "1" (one) if reporting a trustee to trustee transfer; 
otherwise, enter a blank. 

2008-1 C.B. 1113 



(17) Payee "8" Record - Record La~'out Positions 5-'4-750 for Form 1099-Q (Continued) 

Field Field Title Length Description and Remarks 
Position 

548 

549 

550-662 

663-722 

723-748 

749-750 

Blank 

544-546 

Type of 
Tuition 
Payment 

De!\ignated 
Beneficiary 

Blank 

Special Data 
Entries 

Blank 

Blank 

113 

60 

26 

2 

Required. Enter the appropriate code from the table below 10 

indicate the type of tuition payment: otherwise. enter a blank. 

Indicator 

2 

3 

Usage 

Private program payment 

State program payment 

Coverdell ESA contribution 

Required. Enter a "I" (one) if the recipient is not the designated 
beneficiary; otherwise, enter a blank. 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
fi ling requirements. If this field is not utilized, enter blanks. 

Enter blanks. 

Enter blanks or carriage returnJline feed (CRlLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form 1099-Q 

Trustee to Type of Designated Blank Special Blank Blank or 
Trustee Tuition Beneficiary Data Entries CRILF 
Transfer Payment 
Indicator 

547 548 549 550-662 663-722 723-748 749-750 

(18) Payee "8" Record - Record Layout Positions 544-750 for Form 1099-R 

Field 
Position 

544 

545-546 

1114 

Field Title Length Description and Remarks 

Blank Enter a blank. 

Distribution Code 2 Required. Enter at least one distribution code from the table below. 
More than one code may apply. If only one code is necessary, it 
must be entered in position 545 and position 546 will be blank. 
When using Code P for an IRA distribution under section 408(d)(4) 
of the Internal Revenue Code, the filer may also enter Code I, 

(For a detailed explanation of 
distribution codes. see the 200B 
/II.1'fI'llCTiolls(or Forms /099-R and 
549,11.) 

See chart at the end of this record 
layout for a diagram of valid 
combinations of Distribution 
Codes. 

2008-1 C.B. 

2. 4, B, or 1 if applicable. Only three numeric combinations are 
acceptable, Codes 8 and I, 8 and 2, and 8 and 4, on one return. 
These three combinations can be used only if both codes apply to 
the distribution being reported. If more than one numeric code is 
applicable to different parts of a distribution, report two separate 
"B" Records. Distribution Codes 3, 5, 6, 9, E, F, N, Q, R, Sand T 
cannot be used with any other codes. Distribution Code G may be 
used with Distribution Code 4 only if applicable. 



(18) Payee "8" Record - Record Layout Positions 544-750 for Form 1099-R (Continued) 

Field Field Title Length Description and Remarks 
Position 

Code 

2 

3 

4 

5 

6 

7 

8 

9 

A 

B 

D 

E 

F 

G 

H 

J 

L 

N 

P 

Q 

R 

S 

Category 

*Early distribution, no known exception (in most 
cases, under age 591/2) 

*Early distribution, exception applies (Under age 

59 1/2) 

*Disability 

*Death 

*Prohibited transaction 

Section 1035 exchange (a tax-free exchange of life 
insurance, annuity, or endowment contracts) 

*Normal distribution 

*Excess contributions plus earnings/excess 
deferrals (and/or earnings) taxable in 2008 

Cost of current life insurance protection (premiums 
paid by a trustee or custodian for current insurance 

protection) 

May be eligible for lO-year tax option 

Designated Roth account distribution 

*Excess contributions plus earnings/excess 
deferrals taxable in 2006 

Excess annual additions under section 4l5/certain 
excess amounts under section 403(b) plans 

Charitable gift annuity 

Direct rollover and rollover contribution 

Direct rollover of distribution from a designated 
Roth account to a Roth IRA 

Early distribution from a Roth IRA. (This code may 
be used with Code 8 or P.) 

Loans treated as deemed distributions under section 

n(p) 

Recharacterized IRA contribution made for 2008 

*Excess contributions plus earnings/excess 
deferrals taxable in 2007 

Qualified distribution from a Roth IRA. 
(Distribution from a Roth IRA when the 5-year 
holding period has been met, and the recipient has 
reached 591/2, has died, or is disabled.) 

Recharacterized IRA contribution made for 2007 

(See Note.) 

*Early distribution from a SIMPLE IRA in first 2 
years, no known exception 

2008-1 C.B. 1115 



(18) Payee "8" Record - Record Layout Positions 544-750 for Form 1099-R (Continued) 

Field Field Title Length Description and Remarks 
Position 

T 

Category 

Roth IRA distribution, exception applies because 
participant has reached 59 1/2, died or is disabled. 
but it is unknown if the 5-year period has been mel. 

*If reporting a traditional IRA, SEP. or SIl\tPLE distribution or a Roth conversion, use the IRAISEP/SIMPLE Indicator 

of "." (one) in position 548 of the Payee "B" Record. 

Note: The trustee of the first IRA must report the recharacterization as a distribution on Form 1099-R (and the original 
contribution and its character on Form 5498). 

547 

548 

Taxable Amount 
Not Determined 
Indicator 

lRA/SEP/SIMPLE 
Indicator 

Enter "I" (one) only if the taxable amount of the payment entered 
for Payment Amount Field I (Gross distribution) of the "8" Record 
cannot be computed; otherwise. enter blank. (If Taxable Amount 
Not Determined Indicator is used. enter "O's" [zeros] in Payment 
Amount Field 2 of the Payee "B" Record.) Please make every effort 
to compute the taxable amount. 

Enter "I" (one) for a traditional IRA, SEP, or SIMPLE distribution 
or Roth conversion: otherwise, enter a blank. (See Note.) If the 
IRNSEP/SIMPLE Indicator is used, enter the amount of the Roth 
conversion or distribution in Payment Amount Field A of the Payee 
"B" Record. Do not use the indicator for a distribution from a 
Roth or for an IRA recharacterization. 

Note: For Form l099-R, generally, report the Roth conversion or total amount distributed from a traditional IRA, SEP, 
or SIMPLE in Payment Amount Field A (traditional IRAISEP/SIMPLE distribution or Roth conversion), as well as 
Payment Amount Field 1 (Gross Distribution) of the "B" Record. Refer to the 2008 Instructions for Forms 1099-R and 
5498 for exceptions (Box 2a instructions). 

549 Total Distribution 
Indicator 
(See Note.) 

Enter a "I" (one) only if the payment shown for Distribution 
Amount Code I is a total distribution that closed out the account; 
otherwise, enter a blank. 

Note: A total distribution is one or more distributions within one tax year in which the entire balance of the account is 
distributed. Any distribution that does not meet this definition is not a total distribution. 

552-555 

5';6-662 

663-722 

1116 

Percentage of Total 
Distribution 

First Year of Designated Roth 
C ontri bution 

81ank 

Special Data 
Entries 

2008-1 C.B. 

2 

107 

60 

Use this field when reporting a total distribution to more than 
one person, such as when a participant is deceased and a payer 
distributes to two or more beneficiaries. Therefore, if the percentage 
is I 00, leave this field blank. If the percentage is a fraction, round 
off to the nearest whole number (for example, 10.4 percent will be 
10 percent; 10.5 percent will be II percent). Enter the percentage 
received by the person whose TIN is included in positions 12-20 
of the "B" Record. This field must be right-justified, and unused 
positions must be zero-filled. If not applicable, enter blanks. Filers 
are not required to enter this information for any IRA distribution or 
for direct rollovers. 

Enter the first year a designated Roth contribution was made in 
YYYY format. If the date is unavailable, enter blanks. 

Enter blanks. 

This portion of the "8" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. If this field is not utilized, enter blanks. 



(18) Payee "B" Record - Record Layout Positions 544-750 for Form 1099-R (Continued) 

Field Field Title Length Description and Remarks 
Position 

723-734 State Income Tax 
Withheld 

735-746 Local Income Tax 
Withheld 

747-748 Combined 
Federal/State 
Code 

749-750 Blank 

12 

12 

2 

2 

State income tax withheld is for the conveniencc of the filer. This 
infonnation does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting state tax withheld, this field may be used 
as a continuation of the Special Data Entries Field. 

Local income tax withheld is for the convenience of the filers. This 
infonnation does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting local tax withheld, this field may be 
used as a continuation of the Special Data Entries Field. 

If this payee record is to be forwarded to a state agency as part of 
the Combined Federal/State Filing Program, enter the valid state 
code from Part A, Sec. 10, Table 1. For those payers or states not 
participating in this program, enter blanks. 

Enter blanks or carriage return/line feed (CRJLF) characters. 

FORM 1099-R DISTRIBUTION CODE CHART 2008 

p 

o 
S 
I 
T 
I 
o 
N 

5 
4 
5 

1 
2 
3 
4 

5 
6 
7 
8 
9 
A 
B 
D 
E 
F 
G 
H 
J 
L 
N 
P 
Q 
R 
S 
T 

POSITION 546 
/blank 1 2 3 4 5 

X 
X 
X 
X 
X 
X 
X 
X X X X 
X 

X 
X X X X 
X X X X 
X 
X 
X X 

X 
X 
X X X 
X 
X X X X 
X 
X 
X 
X 

x - Denotes valid combinations 

6 7 8 9 A B D E F G H J L N P Q R S T 

X X X X X 
X X X X 

X X X X X X X X 

X 
X X 

X 
X X X X X 

X 

X 

X X 
X 

X X 

2008-1 C.B. 1117 



Pa~'ee "8" Record - Record La~out Posilions 544-750 for Form 1099-R 

Blank Distribution Taxable IRA/SEP/SIMPlE Total Percentage 
Code Amount Not Indicator Distribution of Total 

Determined Indicator Distribution 
Indicator 

5-1-4 545-546 )47 )48 549 550-551 

First Year of Blank Special State Income local Income Combined Blank 
Designated Roth Data Entries Tax Withheld Tax Withheld FederaUState or CRILF 

Contribution Code 

552-555 556-662 663-722 723-734 735-746 747-748 749-750 

(19) Payee "8" Record - Record Layout Positions 544-750 for Form l099-S 

Field Field Title Length Description and Remarks 
Position 

547 

Blank 

Property or 
Services 
Indicator 

5-1-8-555 Date of Closing 

556-594 Address or legal 
Description 

595-662 Blank 

003-72 2 Spec i al Data 
Entries 

723-73-1- State IIll:ome Tax 
Withheld 

735-7-l6 Local Income 
Tax 
Withheld 

7.+7-7-+11 Blank 

1118 2008-1 C.B. 

8 

39 

60 

12 

12 

2 

Enter blanks. 

Required. Enter "I" (one) if the transferor recei ved or will receive 
property (other than cash and consideration treated as cash in 
computing gross proceeds) or services as part of the consideration 
for the property transferred. Otherwise. enter a blank. 

Required. Enter the closing date in the format YYYYMMDD (e.g .. 
January 5, 2008. would be 20080105). Do not enter hyphens or 
slashes. 

Required. Enter the address of the property transferred (including 
city. state, and ZIP Code). If the address does not sufficiently 
identify the property. also enter a legal description, such as section, 
lot, and block. For timber royalties, enter "TIMBER." If fewer than 
39 positions are required. left-justify information and fill unused 
positions with blanks. 

Enter blanks. 

This portion of the "B" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. If this field is not utilized, enter blanks. 

State income tax withheld is for the convenience of the filers. This 
infonnation does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting state tax withheld, this field may be used 
as a continuation of the Special Data Entries Field. 

Local income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting local tax withheld, this field may be 
used as a continuation of the Special Data Entries Field. 

Enter blanks. 



(19) Payee "B" Record - Record Layout Positions 544-750 for Form l099-S (Continued) 

Field Field Title Length Description and Remarks 
Position 

749-750 Blank 2 Enter blanks or carriage returnlline feed (eRlLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form 1099-S 

Blank Property Date of Address Blank Special 
or Services Closing or Legal Data Entries 

Indicator Description 

544-546 547 548-555 556-594 595-662 663-722 

State Income Local Income Blank Blank 
Tax Withheld Tax. Withheld or CRILF 

723-734 735-746 747-748 749-750 

(20) Payee "B" Record - Record Layout Positions 544-750 for Form l099-SA 

Field Field Title Length Description and Remarks 
Position 

544 

545 

546 

547 

548 

549 

550-662 

Blank: 

Distribution 
Code 

Blank: 

Medicare 
Advantage 
MSA 
Indicator 

HSA Indicator 

Archer MSA 
Indicator 

Blank II3 

Enter a blank. 

Required. Enter the applicable code to indicate the type of payment. 

Code Category 

2 

3 

4 

5 

6 

Enter a blank. 

Normal distribution 

Excess contribution 

Disability 

Death distribution other than code 6 (This includes 
distributions to a spouse, nonspouse, or estate 
beneficiary in the year of death and to an estate 
after the year of death.) 

Prohibited transaction 

Death distribution after year of death to a 
nonspouse beneficiary. (Do not use for distribution 
to an estate.) 

Enter "1" (one) if distributions are from a Medicare Advantage 
MSA. Otherwise, enter a blank. 

Enter" 1 " (one) if distributions are from a HSA. Otherwise, enter 

a blank. 

Enter" 1" (one) if distributions are from an Archer MSA. Otherwise, 

enter a blank. 

Enter blanks. 

2008-1 C.B. 1119 



(20) Payee "B" Record - Record Layout Positions 544-750 for Form 1099·SA (Continued) 

Field Field Title Length Description and Remarks 
Position 

663-722 Special Data 
Entries 

723-734 State Income 
Tax Withheld 

735-746 Local Income 
Tax Withheld 

747-748 Blank 

749-750 Blank 

60 

12 

12 

2 

2 

This portion of the "B" Record may be used to record infonnation for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. If this field is not utilized, enter blanks. 

State income tax withheld is for the convenience of the filers. This 
infonnation does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting state tax withheld, this field may be used 
as a continuation of the Special Data Entries Field. 

Local income tax withheld is for the convenience of the filers. This 
infonnation does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting local tax withheld, this field may be 
used as a continuation of the Special Data Entries Field. 

Enter blanks. 

Enter blanks or carriage retumlline feed (CRlLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form 1099-SA 

Blank Distribution Blank Medicare HSA Archer Blank Special 
Code Advantage Indicator MSA Data Entries 

MSA Indicator 
Indicator 

544 545 546 547 548 549 550-662 663-722 

State Local Blank Blank 
Income Tax Income or CRILF 

Withheld Tax 
Withheld 

723-734 735-746 747-748 749-750 

(21) Payee "B" Record - Record Layout Positions 544-750 for Form 5498 

Field Field Title Length Description and Remarks 
Position 

544-546 

547 

548 

1120 

Blank 

IRA Indicator 
(Individual 
Retirement 
Account) 

SEP 
Indicator 
(Simplified 
Employee 
Pension) 

2008-1 C.B. 

3 Enter blanks. 

Required, if applicable. Enter "1" (one) if reporting a Rollover 
(Amount Code 2) or Fair Market Value (Amount Code 5) for an 
IRA. Otherwise, enter a blank. 

Required, if applicable. Enter "I" (one) if reporting Rollover 
(Amount Code 2) or Fair Market Value (Amount Code 5) for a SEP. 
Otherwise, enter a blank. 



(21) Payee "8" Record - Record Layout Positions 544-750 for Form 5498 (Continued) 

Field Field Title Length Description and Remarks 
Position 

549 

550 

551 

552-662 

663-722 

SIMPLE Indicator 
(Savings Incentive 
Match Plan for 
Employees) 

Roth IRA 
Indicator 

RMD Indicator 

Blank 

Special Data 
Entries 

III 

60 

Required, if applicable. Enter "{" (one) if reporting a Rollover 
(Amount Code 2) or Fair Market Value (Amount Code 5) for a 
SIMPLE. Otherwise, enter a blank. 

Required, if applicable. Enter "}" (one) if reporting a Rollover 
(Amount Code 2) or Fair Market Value (Amount Code 5) for a Roth 
IRA. Otherwise, enter a blank. 

Required. Enter "I" (one) if reporting RMD for 2009. Otherwise, 
enter a blank. 

Enter blanks. 

This portion of the "B" Record may be used to record information 
for state or local government reporting or for the filer's own 
purposes. Payers should contact the state or local revenue 
departments for filing requirements. If this field is not utilized, enter 
blanks. (See Note.) 

Note: For delayed contributions for U.S. Armed Forces, use the Special Data Entry field to report the year for which the 
contribution was made, the amount of the contribution and one of the indicators as outlined in the current Instructions for 
Forms 1099-R and 5498. 

723-746 Blank 24 Enter blanks. 

747-748 Combined 2 If this payee record is to be forwarded to a state agency as part of 
FederaIJState the Combined Federal/State Filing Program, enter the valid state 
Code code from Part A, Sec. 10, Table 1. For those payers or states not 

participating in this program, enter blanks. 

749-750 Blank 2 Enter blanks or carriage return!1ine feed (CRlLF) characters. 

Payee "B" Record - Record Layout Positions 544-750 for Form 5498 

Blank IRA SEP SIMPLE Roth RMD 

Indicator Indicator Indicator IRA Indicator 
Indicator 

544-546 547 548 549 550 551 

Blank Special Blank Combined Blank 

Data FederaVState or eRlLF 

Entries Code 

552-662 663-722 723-746 747-748 749-750 

(22) Payee "B" Record - Record Layout Positions 544-750 for Form 5498-ESA 

Field Field Title Length Description and Remarks 

Position 

544-662 Blank 119 Enter blanks. 

2008-1 C.B. 1121 



(22) Payee "B" Record - Record Layout Positions 544-750 for Form 5498-ESA (Continued) 

Field 
Position 

Field Title 

663-722 Special Data 

Entries 

723-748 Blank 

749-750 Blank 

Length Description and Remarks 

60 

26 

This portion of the "B" Record may be used to record infonnation for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. If this field is not utilized. enter blanks. 

Enter blanks. 

Enter blanks or carriage return!line feed (CRlLF) characters. 

Payee "8" Record - Record Layout Positions 544-750 for Form 5498-ESA 

Blank Special Data Blank Blank 

Entries or CRILF 

544--662 663-722 723-748 749-750 

(23) Payee "8" Record - Record Layout Positions 544-750 for Form 5498-SA 

Field Field Title Length Description and Remarks 
Position 

544-546 Blank 3 Enter blanks. 

547 Medicare Enter "I" (one) for Medicare Advantage MSA. Otherwise. enter 
Advantage a blank. 
MSA 
Indicator 

548 HSA Indicator Enter ''\'' (one) for HSA. Otherwise, enter a blank. 

549 Archer MSA Enter "I" (one) for Archer MSA. Otherwise. enter a blank. 
Indicator 

550-662 Blank 113 Enter blanks. 

663-722 Special Data 60 This portion of the "B" Record may be used to record infonnation for 
Entries state or local government reporting or for the filer's own purposes. 

Payers should contact the state or local revenue departments for 
filing requirements. If this field is not utilized, enter blanks. 

723-748 Blank 26 Enter blanks. 

749-750 Blank 2 Enter blanks or carriage returnJline feed (CRlLF) characters. 

Payee "8" Record - Record Layout Positions 544-750 for Form 5498-SA 

Blank Medicare HSA Archer Blank Special Blank Blank 
Advantage Indicator MSA Data Entries or CR/LF 

MSA Indicator 
Indicator 

544-546 547 548 549 550-662 663-722 723-748 749-750 

1122 2008-1 C.B. 



(24) Payee "B" Record - Record La)'oot Positions 544-750 for Form W-2G 

Field Field Title 
Position 

544-546 

547 

548-555 

556-570 

571-575 

576-580 

581-585 

586--600 

601-615 

616-662 

663-722 

723-734 

Blank 

Type of Wager 
Code 

Date Won 

Transaction 

Race 

Cashier 

Window 

First ID 

Second ID 

Blank 

Special Data 
Entries 

State Income 
Tax Withheld 

Length 

3 

8 

]5 

5 

5 

5 

15 

15 

47 

60 

12 

Description and Remarks 

Enter blanks. 

Required. Enter the applicable type of wager code from the table 
below. 

2 

3 

4 

5 

6 

7 

8 

Category 

Horse race track (or off-track betting of a horse 
track nature) 

Dog race track (or off-track betting of a dog track 
nature) 

Jai-alai 

State-conducted lottery 

Keno 

Bingo 

Slot machines 

Any other type of gambling winnings 

Required. Enter the date of the winning transaction in the format 
YYYYMMDD (e.g., January 5, 2008, would be 20080105). Do not 
enter hyphens or slashes. This is not the date the money was paid, 
if paid after the date of the race (or game). 

Required. For state-conducted lotteries, enter the ticket or other 
identifying number. For keno, bingo, and slot machines, enter the 
ticket or card number (and color, if applicable), machine serial 
number, or any other infOimatiun that will help identity the winning 
transaction. For all others, enter blanks. 

If applicable, enter the race (or game) relating to the winning ticket; 
otherwise, enter blanks. 

If applicable, enter the initials or number of the cashier making the 
winning payment; otherwise, enter blanks. 

If applicable, enter the window number or location of the person 
paying the winning payment; otherwise, enter blanks. 

For other than state lotteries, enter the first identification number of 
the person receiving the winnings; otherwise, enter blanks. 

For other than state lotteries, enter the second identification number 
of the person receiving the winnings; otherwise, enter blanks. 

Enter blanks. 

This portion of the "E" Record may be used to record information for 
state or local government reporting or for the filer's own purposes. 
Payers should contact the state or local revenue departments for 
filing requirements. If this field is not utilized, enter blanks. 

State income tax withheld is for the convenience of the filers. This 
information does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting state tax withheld, this field may be used 
as a continuation of the Special Data Entries field. 

2008-1 C.B. 1123 



(24) Payee "8" Record - Record Layout Positions 544-750 for Form W-2G (Continued) 

Field Field Title Length Description and Remarks 
Position 

735-746 Local Income 
Tax Withheld 

747-748 Blank 

749-750 Blank 

12 

2 

2 

Local income tax withheld is for the convenience of the tilers. This 
infonnation does not need to be reported to IRS. The payment 
amount must be right-justified and unused positions must be 
zero-filled. If not reporting local tax withheld, this field may be used 
as a continuation of the Special Data Entries field. 

Enter blanks. 

Enter blanks or carriage returnl1ine feed (CRlLF) characters. 

Payee "8" Record - Record Layout Positions 544-750 for Form W-2G 

Blank Type of Date Transaction Race Cashier Window First ID 
Wager Won 
Code 

544-546 547 548-555 556-570 571-575 576-580 581-585 586-600 

Second ID Blank Special Data State Income Local Blank Blank 
Entries Tax Income or CRILF 

Withheld Tax 
Withheld 

601-615 616-662 663-722 723-734 735-746 747-748 749-750 

Sec. 7. End of Payer uC" Record - General Field Descriptions and Record Layout 

.01 The "C" Record consists of the total number of payees and the totals of the payment amount fields filed for each payer and/or 
particular type of return. The "C" Record must follow the last "B" Record for each type of return for each payer . 

. 02 For each "A" Record and group of "B" Records on the file, there must be a corresponding "C" Record . 

. 03 The End of Payer "C" Record is a fixed length of 7 50 positions. The control fields are each 18 positions in length. 

Record Name: End of Payer "C" Record 

Field Field Title Length Description and Remarks 
Position 

Record Type Required. Enter "C". 

2-9 Number of 8 Required. Enter the total number of "B" Records covered by the 
Payees preceding "A" Record. Right-justify information and fill unused 

positions with zeros. 

10-15 Blank 6 Enter blanks. 

1124 2008-1 C.B. 



Record Name: End of Payer "c" Record (Continued) 

Field Field Title Length Description and Remarks 
Position 

16-33 Control Total 1 18 Required. Accumulate totals of any payment amount fields in the 

34--51 Control Total 2 18 "B" Records into the appropriate control total fields of the "c" 

52-69 Control Total 3 18 
Record. Control totals must be right-justitied and unused control 
total tields zero-tilled. All control total fields are 18 positions in 

70-87 Control Total 4 18 length. Each payment amount must contain U.S. dollars and cents. 

88-105 Control TotalS 18 
The right-most two positions represent cents in the payment amount 
fields. Do not enter donar signs, commas, decimal points, or 

106-123 Control Total 6 18 negative payments, except those items that reflect a loss on Form 

124--141 Control Total 7 18 1099-8 or l099-Q. Positive and negative amounts are indicated by 

142-159 Control Total 8 18 
placing a "+" (plus) or "-" (minus) sign in the left-most position of 
the payment amount field. 

160-177 Control Total 9 18 

178-195 Control Total A 18 

196-213 Control Total B 18 

214-231 Control Total C 18 

232-249 Control Total D 18 

250--267 Control Total E 18 

268-499 Blank 232 Enter blanks. 

500-507 Record Sequence 8 Required. Enter the number of the record as it appears within 
Number your file. The record sequence number for the "T" record will 

always be "1" (one). since it is the first record on your file and you 
can have only one "T" record in a file. Each record. thereafter, 
must be incremented by one in ascending numerical sequence, 
i.e., 2, 3, 4, etc. Right-justify numbers with leading zeros in 
the field. For example. the "T" record sequence number would 
appear as "00000001" in the field. the first "A" record would be 
"00000002", the first "B" record. "00000003", the second "B" 
record, "00000004" and so on until you reach the final record of 
the file, the "F" record. 

508-748 Blank 241 Enter blanks. 

749-750 Blank 2 Enter blanks or carriage retumlline feed (CRfLF) characters. 

End of Payer "e" Record - Record Layout 

Record Number of Blank Control Control Control Control Control Control 
Type Payees Total Total Total Total Total Total 

1 2 3 4 5 6 

I 2-9 10-15 16-33 34-51 52-69 70-87 88-105 106-123 

Control Control Control Control Control Control Control Control Blank 
Total Total Total Total Total Total Total Total 

7 8 9 A B C D E 

124-141 142-159 160-177 178-195 196-213 214-231 232-249 250-267 268-499 
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Record Blank Blank 

Sequence or eRlLF 

Number 

500--507 508-748 749-750 

Sec. 8. State Totals "K" Record - General Field Descriptions and Record Layout 

.01 The Slate Totals "K" Record is a summary for a given payer and a given state in the Combined Federal/State Filing Program. 

used only when stale-reporting approval has been granted . 
. 02 The "K" Record will contain the total number of payees and the lotal of the payment amount fields filed by a given payer for 

a given stale. The "K" Record(s) must be written after the "C" Record for the related "A" Record. A file format diagram is located 
at the end of Part C . 

. 03 The "K" Record is a fixed length of 750 positions. The control total fields are each 18 positions in length . 

. 04 In developing the "K" Record. for example. if a payer used Amount Codes 1, 3, and 6 in the "A" Record, the totals from the 
"B" Records coded for this state would appear in Control Totals I. 3. and 6 of the "K" Record . 

. 05 There must be a separate "K" Record for each state being reported . 

. 06 Refer to Part A. Sec. 10. for Ihe requirements and conditions that must be met to file via this program. 

Record Name: State Totals "K" Record - Record Layout Forms 1099-DIV, 1099-G, lO99-INT, 
1099-MISC, l099-0ID, 1099-PATR, 1099-R, and 5498 

Field Field Title Length Description and Remarks 
Position 

Record Required. Enter "K". 
Type 

2-9 Number of 8 Required. Enter the total number of "B" Records being coded for 
Payees this state. Right-justify information and fill unused positions with 

zeros. 

10--15 Blank 6 Enter blanks. 

16-33 Control Total I 18 Required. Accumulate totals of any payment amount fields in 

34-51 Control Total 2 18 the "B" Records for each state being reported into the appropriate 
control total fields of the appropriate "K" Record. Each payment 

52-69 Control Total 3 18 amount must contain U.S. dollars and cents. The right-most two 

70-87 Control Total 4 18 positions represent cents in the payment amount fields. Control 

88-105 Control Total 5 18 
totals must be right-justified and unused control total fields 
zero-filled. All control total fields are 18 positions in length. 

106-123 Control Total 6 18 

124-141 Control Total 7 18 

142-159 Control Total 8 18 

160-177 Control Total 9 18 

17R-195 Control Total A 18 

196-213 Control Total B 18 

214-231 Conlrol Total C 18 

232-249 Control Total D 18 

250-267 Control Tolal E 18 

268-499 Blank 232 Enter blanks. 
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Record Name: State Totals "K" Record - Record Layout Forms I099·DIV, 1099.G, 1099.INT, 
1099-MISC, 1099-0ID, l099.PATR, I099-R, and 5498 (Continued) 

Field 
Position 

Field Title Length Description and Remarks 

500~507 Record Sequence 
Number 

508~706 Blank 

707~724 State Income 
Tax Withheld Total 

725~742 Local Income 
Tax Withheld Total 

743-746 Blank 

747-748 Combined 
FederaVState 
Code 

749-750 Blank 

8 

199 

18 

18 

4 

2 

2 

Required. Enter the number of the record as it appears within 
your file. The record sequence number for the "T" record will 
always be "1" (one), since it is the first record on your file and you 
can have only one "T" record in a file. Each record, thereafter, 
must be incremented by one in ascending numerical sequence, 
i.e., 2, 3, 4, etc. Right-justify numbers with leading zeros in 
the field. For ex.ample, the "T" record sequence number would 
appear as "00000001" in the field, the first "A" record would be 
"00000002", the first "8" record, "00000003", the second "B" 
record, "00000004" and so on until you reach the final record of 
the file, the "F" record. 

Enter blanks. 

State income tax withheld total is for the convenience of the filers. 
Aggregate totals of the state income tall. withheld field in the Payee 
"B" Records; otherwise, enter blanks. 

Local income tax withheld total is for the convenience of the fikr. 
Aggregate totals of the local income tax withheld field in the Payee 
"B" Records; otherwise, enter blanks. 

Enter blanks. 

Required. Enter the code assigned to the state which is to receive 
the information. (Refer to Part A, Sec. 10, Table I.) 

Enter blanks or carriage retumf1ine feed (CRfLF) characters. 

State Totals "K" Record - Record Layout Form1i 1099-DIV, 1099-G, l099-INT, l099·MISC, 
1099-0JD, 1099-PATR, I099-R, and 5498 

Record Number of Blank Control Control Control Control Control Control 

Type Payees Total Total Total Total Total Total 

1 2 3 4 5 6 

I 2-9 10-15 16-33 34-51 52-69 70-87 88-105 106-123 

Control Control Control Control Control Control Control Control Blank 

Total Total Total Total Total Total Total Total 

7 8 9 A B C D E 

124-141 142-159 160-177 178-195 196-213 214-231 232-249 250-267 268--499 

Record Blank State Income Local Blank Combined Blank 

Sequence Tax Income Federal/State or CRJLF 

Number Withheld Tax Code 

Total Withheld 
Total 

500-507 508-706 707-724 725-742 743-746 747-74R 749-750 
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Sec. 9. End of Transmission "F" Record - General Field Descriptions and Record Layout 

.01 The End of Transmission "F' Record is a summary of the number of payers/payees in the entire file . 

. 02 The "F' Record is a fixed record length of 750 positions . 

. 03 This record must be written after the last "C" Record (or last "K" Record. when applicable) of the entire file. 

Field 
Position 

2-9 

10-30 

31-49 

50-57 

58-499 

500-507 

508-748 

749-750 

Record 
Type 

I 

1128 

Record Name: End of Transmission .oF' Record 

Field Title 

Record Type 

Number of "A" Records 

Zero 

Blank 

Total Number of 
Payees 

Blank 

Record Sequence Number 

Blank 

Blank 

Length Description and Remarks 

Required. Enter "F". 

8 Enter the total number of Payer "A" Records in the entire file 
(right-justify and zero-fill) or enter all zeros. 

21 Enter zeros. 

19 Enter blanks. 

8 Enter the total number of Payee "B" Records reported in the file. 

442 

8 

241 

2 

Right-justify information and fill unused positions with zeros. If 
you have entered this total in the "T" Record, you may leave this 
field blank. 

Enter blanks. 

Required. Enter the number of the record as it appears within 
your file. The record sequence number for the "T" record will 
always be "I" (one), since it is the first record on your file and you 
can have only one ''T' record in a file. Each record. thereafter, 
must be incremented by one in ascending numerical sequence, 
i.e., 2, 3, 4, etc. Right-justify numbers with leading zeros in 
the field. For example, the "T" record sequence number would 
appear as "00000001" in the field, the first "A" record would be 
"00000002", the first "B" record, "00000003", the second "B" 
record, "00000004" and so on until you reach the final record of 
the file, the "F" record. 

Enter blanks. 

Enter blanks or carriage retumlline feed (CRlLF) characters. 

End of Transmission "F" Record - Record Layout 

Number of Zero Blank Total Blank Record Blank Blank 
"A" Number Sequence or eRILF 

Records of Payees Number 

2-9 10-30 31-49 50~57 58-499 500-507 508-748 749-750 
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Sec. 10. File layout Diagram 

File Format 
Each record must be 750 positions. 

T Record 
Identifies the Transmitter of 
electronic file 

Summary of State(s) Totals 
(for Combined Federall 
State files). Each state will 
have a separate K record. 

F Record 
End of Transmission 

A Record 
Identifies the Payer (the institution 
or person making payments) the 
type of document being reported, & 
other misc. info. 

Summary of B records 
for the payees and 
money amounts by 
payer and type of 

return. 

B Record 
Identifies the 
Payee, the 
specific 

payment 
amounts and 
info pertinent to 
that form. 

Part D. Extensions of Time and Waivers 

Sec. 1. General - Extensions 

.01 An extension of time to file may be requested for Forms 1098, 1099,5498, 5498-SA, 5498-ESA, W-2G, W-2 series, 8027 and 
1042-5 . 

. 02 A paper Form 8809, Application for Extension of Time To File Information Returns, should be submitted to IRSIECC-MTB 
at the address listed in .09 of this section. This form may be used to request an extension of time to file information returns submitted 
on paper or electronically to the IRS. Use a separate Form 8809 for each method of filing information returns you intend to use, i.e., 
electronically or paper . 

. 03 The fill-in Form 8809 may be completed online via the FIRE System. (See Part B, Sec. 7, for instructions on connecting to the 
FIRE System.) At the Main Menu, dick "Extension of Time Request" and then click "Fill-in Extension Form". This option is only 
used to request an automatic 30-day extension. Extension requests completed online via the FIRE System receive an instant response. 
If you are requesting an additional extension, you must submit a paper Form 8809. Requests for an additional extension of time to 
file information returns are not automatically granted. Requests for additional time are granted only in cases of extreme hardship or 
catastrophic event. The IRS will only send a letter of explanation approving or denying your additional extension request. (Refer to 
.12 of this Section.) 

.04 To be considered, an extension request must be postmarked, transmitted or completed online by the due date of the returns; 
otherwise, the request will be denied. (See Part A, Sec. 7, for due dates.) If requesting an extension of time to file several types of 
forms. use one Form 8809; however, Fonn 8809 or file must be submitted no later than the earliest due date. For example, if requesting 
an extension of time to file both Forms 1099-INT and 5498, submit Form 8809 on or before February 28, 2009 . 

. 05 As soon as it is apparent that a 3D-day extension of time to file is needed, an extension request should be submitted. It may take 
up to 30 days for IRSIECC-MTB to respond to an extension request. IRSIECC-MTB does not begin processing extension requests 
until January. Extensions completed online via the FIRE System receive instant results • 

• 06 Under certain circumstances, a request for an extension of time may be denied. When a denial letter is received, any additional 
or necessary information may be resubmitted within 20 days. 
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.07 Requesting an extension of time for multiple payers (/0 or less) may be done by completing the online fill-in fonn via the 
FIRE System or mailing Form 8809 and attaching a list of the payer names and associated TINs (EIN or SSN). Each payer must be 
completed online or induded in the listing to ensure an extension is recorded for all payers. Form 8809 may be computer-generated 
or photocopied. Be sure to use the most r~cently updated version and indude all the pertinent information. 

Note: IRS encourages the pa)'er/transmitter community to utilize the online till-in form in lieu of the paper Form 8809 . 

• 08 Payers/transmitters requesting an extension of time to file for more than 10 payers are required to submit the extensions online 

via the fill-in form or in a file electronically (see Sec. 3. for the record layout) . 
. 09 All requests for an extension of time tiled on Form 8809 must be sent using the following address: 

IRS-Enterprise Computing Center - Martinsburg 
Information Reporting Program 
Attn: Extension of Time Coordinator 
240 Murall Drive 
Kearneysville, WV 25430 

Note: Due to the large volume of mail received by IRSIECC-MTB and the time factor involved in processing Extension or 
Time (EOT) request." it is imperative that the attention line be present on all envelopes or packages containing Form 8809 . 

. 10 Requests for extensions of time to file postmarked by the United States Postal Service on or before the due date of the returns, 
and delivered by United States mail to IRSIECC-MTB after the due date, are treated as timely under the "timely mailing as timely 
filing" rule. A similar rule applies to designated private delivery services (PDSs). Notice 97-26, 1997-17 I.R.B. 6, provides rules for 
determining the date that is treated as the postmark date. For items delivered by a non-designated Private Delivery Service (PDS), 
the actual date of receipt by IRSIECC-MTB will be used as the filing date. For items delivered by a designated PDS, but through a 
type of service not designated in Notice 2004-83. 2004-2 C.B. 1030, the actual date of receipt by IRSIECC-MTB will be used as the 
filing date. The timely mailing rule also applies to furnishing statements to recipients and participants. 

_II Transmitters requesting an extension of time via an electronic file will receive an approval or denial letter, accompanied by a 
list of payers covered under that approval/denial. 

.12 If an additional extension of time is needed, a second Form 8809 or file must be filed by the initial extended due date. Check 
line 7 on the form to indicate that an additional extension is being requested. A second 30-day extension will be approved only in 
cases of extreme hardship or catastrophic event. If requesting a second 30-day extension of time, submit the information return 
files as soon as prepared. Do not wait for IRSIECC-MTB's response to your second extension request . 

. 13 If an extension request is approved. the approval notification should be kept on file. DO NOT send the approval notification 
or copy of the approval notification to IRS/ECC-MTB or to the service center where the paper returns are filed . 

. 14 Request an extension for only one tax year. 

.15 A signature is not required when requesting a 30-day extension. If a second 30-day extension is requested, the Form 8809 
MUST be signed. Failure to properly complete and sign Form 8809 may cause delays in processing the request or result in a denial. 
Carefully read and follow the instructions on the back of Form 8809 . 

. 16 Form 8809 may be obtained by calling 1-800--TAX-FORM (1-800--829-3676). The form is also available at www.irs.gov. 
A copy of Form 8809 is also provided in the back of Publication 1220. 

Sec. 2. Specifications for Filing Extensions of Time Electronically 

.01 The specifications in Sec. 3 include the required 200-byte record layout for extensions of time to file requests submitted elec
tronically. Also included are the instructions for the information that is to be entered in the record. Filers are advised to read this 
section in its entirety to ensure proper filing . 

. 02 If a filer does not have an IRS/ECC-MTB assigned Transmitter Control Code (TCC), Form 4419, Application for Filing In
formation Returns Electronically, must be submitted to obtain a TCe. This number must be used to submit an extension request 
electronically. (See Part A. Sec. 6.) 

.03 For extension rei/liests filed via all electronic file, the transmitter must fax Form 8809 or send an e-mail though the FIRE System 

({ire <filiI'S. g()\, and irs.e-heipmail@irs.gOl'J the same dav as the transmission. The e-mail should contain the same information as the 
Form 881J!) in order to mail a response, check the record count and form types in the file. The e-mail option is only used to request 
tire (/WO/l/(/tlc 30-dllY extension. If rOil lire requesting an additional extension, you must fax a signed Form 8809 the same day as the 
transmissioll. Be slIre to illclilde the reason an additional extension is needed . 

. 0-1 Transmitters submitting an extension of time via an electronic file should not submit a list of payer names and TINs with 
Form 8809 or e-mail this information since this information is included on the electronic file. However, Line 6 of Form 8809 
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must be completed or the total number of records on the extension tile must be included within the e-mail. The till-in Form 
8809 cannot be used in lieu of the paper Form 8809 for electronic tiles . 

• 05 Do not submit tax year 2008 extension requests filed electronically before January 5. 2009. 

Sec. 3. Record Layout - Extension of Time 

.01 Positions 6 through 188 of the following record should contain infonnation about the payer for whom the extension of time to 
file is being requested. Do not enter transmitter infonnation in these fields. Only one TCC may be present in a tile. 

Field Field Title 
Position 

1-5 Transmitter 
Control Code 

6--14 Payer TIN 

15-54 Payer Name 

55-94 Second Payer 
Name 

95-134 Payer Address 

135~174 Payer City 

175~176 Payer State 

l77~185 Payer ZIP Code 

186 Document Indicator 
(See Note.) 

Record Layout for Extension of Time 

Length Description and Remarks 

5 Required. Enter the five-character alpha/numeric Transmitter 
Control Code (TCC) issued by IRS. Only one TCC per tile is 
acceptable. 

9 Required. Must be the valid nine-digit EIN/SSN assigned to the 
payer. Do not enter blanks, hyphens or alpha characters. All 
zeros, ones, twos, etc., will have the effect of an incorrect TIN. For 
foreign entities that are not required to have a TIN, this field may 
be blank; however, the Foreign Entity Indicator, position 187, must 
be set to "X". 

40 

40 

40 

40 

2 

9 

Required. Enter the name of the payer whose TIN appears in 
positions 6-14. Left-justify infonnation and fill unused positions 
with blanks. 

If additional space is needed, this field may be used to continue 
name line infonnation (e.g., c/o First National Bank); otherwise; 
enter blanks. 

Required. Enter the payer's address. Street address should include 
number, street, apartment or suite number (or PO Box if mail is 
not delivered to a street address). 

Required. Enter the payer's city, town, or post office. 

Required. Enter the payer's valid U.S. Postal Service state 
abbreviation. (Refer to Part A, Sec. 12.) 

Required. Enter the payer's ZIP Code. If using a five-digit ZIP 
Code, left-justify infonnation and fill unused positions with blanks. 

Required. Enter the appropriate document code that indicates the 
fonn for which you are requesting an extension of time. 

Code 

2 

3 

4 

5 

6 

7 

Document 

W-2 

1098, 1098-C, 1098-E, I098-T, I099-A, 1099-B, 
1099-C, I099-CAP, 1099-DIV, 1099-G, 1099-H, 
1099-INT, 1099-LTC, 1099-MISC, 1099-OID, 
1099-PATR, 1099-Q, 1099-R, 1099-S, 1099-SA, 
or W-2G 

5498 

1042-S 

REMIC Documents (1099-INT or 1099-010) 

5498-SA 

5498-ESA 
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Field 
Position 

Field Title 

Record Layout for Extension of Time (Continued) 

Length Description and Remarks 

Note: Do not enter any other \'alues in this field. Submit a separate record for each document. For example. if you are 
requesting an extension for Form l099-INT and Form 5498 for the same payer, submit one record with "2" coded in this 
field and another record with "3" coded in this field. If you are requesting an extension for Form l099-DIV and Form 
l099-MISC for the same payer, submit one record with "2" coded in this field. 

187 Foreign 
Entity 
Indicator 

Enter "X" if the payer is a foreign entity, 

188 Recipient Request Indicator Enter "X" if the extension request is to furnish statements to the 
recipients of the information return. 

Note: A separate file is required for this type of extension request. A file must either contain all blanks or all X's in this field. 

189-198 Blank 10 Enter blanks. 

199-200 Blank 2 Enter blanks or carriage retum/line feed (CRlLF) characters. 

Extension of Time Record Layout 

Transmitter Payer Payer Second Payer Payer Payer 
Control TIN Name Payer Address City State 

Code Name 

1-5 6--14 15-54 55-94 95-134 135-174 175-176 

Payer Document Foreign Recipient Blank Blank 
ZIP Indicator Entity Request or CRILF 

Code Indicator Indicator 

177-185 186 187 188 189-198 199-200 

Sec. 4. Extension of Time for Recipient Copies of Information Returns 

.01 Request an extension of time to furnish the statements to recipients of Forms 1098, 1099 series, 5498 series, W -2G, W-2 
series. and 1042-S by submitting a letter to IRSIECC-MTB at the address listed in Part D, Sec. 1.09. The letter should contain the 
following information: 

(a) Payer name 
(b) TIN 
(c) Address 
(d) Type of return 
(e) Specify that the extension request is to provide statements to recipients 
(f) Reason for delay 
(g) Signature of payer or duly authorized person 

.02 Requests for an extension oftime to furnish statements to recipients of Forms 1098, 1099 series, 5498 series, W-2G, W-2 series. 
and 1042-S are not automatically approved: however. if approved, generally an extension will allow a MAXIMUM of 30 additional 
days from the due date. The request must be postmarked by the date on which the statements are due to the recipients . 

. 03 Generally. only the payer may sign the letter requesting the extension for recipient copies. A transmitter must have a contractual 
agreement with the filers to submit extension requests on their behalf. This should be stated in your letter of request for recipient copy 
extensions . 

. 04 Requests for a recipient extension of time to tIle for more than 10 payers are required to be submitted electronically. (See 
Sec. 3. for the record layout.) 

.05 The fill-in Form 8809 extension option cannot be used to request an extension to furnish statements to recipients. 
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Sec. 5. Form 8508, Request for Waiver From Filing Information Returns Electronically 

.01 If a payer is required to file electronically but fails to do so and does not have an approved waiver on record, the payer will 
be subject to a penalty of $50 per return in excess of 250. (For penalty information, refer to the Penalty Section of the 2008 General 
Instructions for Forms 1099, 1098, 5498, and W-2G.) 

.02 If payers are required to file original or corrected returns electronically, but such filing would create an undue hardship, they may 
request a waiver from these filing requirements by submitting Form 8508, Request for Waiver From Filing Information Returns Elec
tronically, to IRSIECC-MTB. Form 8508 can be obtained on the IRS website at www.irs.gov or by calling toll-free 1-800-829-3676 . 

• 03 Even though a payer may submit as many as 249 corrections on paper, IRS encourages electronic filing of corrections. Once the 
250 threshold has been met, filers are required to submit any returns of 250 or more electronically. However, if a waiver for original 
documents is approved, any corrections for the same type of returns will be covered under that waiver . 

. 04 Generally, only the payer may sign Form 8508. A transmitter may sign if given power of attorney; however, a letter signed by 
the payer stating this fact must be attached to Form 8508 . 

. 05 A transmitter must submit a separate Form 8508 for each payer. Do not submit a list of payers . 
• 06 All information requested on Form 8508 must be provided to IRSIECC-MTB for the request to be processed . 
• 07 The waiver, if approved, will provide exemption from the electronic filing requirement for the current tax year only. Payers 

may not apply for a waiver for more than one tax year at a time . 
. 08 Form 8508 may be photocopied or computer-generated as long as it contains all the information requested on the original form . 
• 09 Filers are encouraged to submit Form 8508 to IRSIECC-MTB at least 45 days before the due date of the returns. IRSIECC-MTB 

does not process waiver requests until January. Waiver requests received prior to January are processed on a first come, first serve 

basis . 
. 10 All requests for a waiver should be sent using the following address: 

IRS-Enterprise Computing Center - Martinsburg 
Information Reporting Program 
Attn: Extension of Time Coordinator 
240 Murall Drive 
Kearneysville, WV 25430 

.11 File Form 8508 for the W-2 series offorms with IRSIECC-MTB, not SSA . 
• 12 Waivers are evaluated on a case-by-case basis and are approved or denied based on criteria set forth in the regulations under 

section 6011 (e) of the Internal Revenue Code. The transmitter must allow a minimum of 30 days for IRSIECC-MTB to respond to a 

waiver request. 
.13 If a waiver request is approved, keep the approval letter on file. DO NOT send a copy of the approved waiver to the service 

center where the paper returns are filed . 
. 14 An approved waiver only applies to the requirement for filing information returns electronically. The payer must still timely 

file information returns on the official IRS paper forms or an acceptable substitute form with the appropriate service center. 

26 CFR 1.482-1: Allocation a/income and deduc· SECTION 2. BACKGROUND 
lions among taxpayers. 

Rev. Proc. 2008-31 

SECTION 1. PURPOSE 

This revenue procedure modifies Rev. 
Proc. 2006--9, 2006--1 c.B. 278, which 
informs taxpayers how to secure an ad
vance pricing agreement ("APA") from the 
APA Program within the Office of Asso
ciate Chief Counsel (International). This 
revenue procedure modifies Rev. Proc. 
2006-9 to describe further the types of 
issues that may be resolved in the APA 
process. 

Since 1991, with the issuance of Rev. 
Proc. 91-22. 1991-1 C.B. 526, the In
ternal Revenue Service ("Service") has 
offered taxpayers. through the APA Pro
gram, the opportunity to reach agreement 
in advance of filing a tax return on the 
appropriate transfer pricing method to be 
applied to related party transactions. In 
1996, the Service updated and superseded 
Rev. Proc. 91-22 with the release of Rev. 
Proc. 96--53, 1996--2 c.B. 375. On July 1, 
2004, the Service updated and superseded 
Rev. Proc. 96--53 by issuing Rev. Proc. 
2004-40, 2004-2 C.B. 50. On Decem
ber 19. 2005, the Service again updated 
the procedural rules for processing and 
administering APAs with the release of 

Rev. Proc. 2006-9, 2006-1 C.B. 278, 
superseding Rev. Proc. 2004-40. 

SECTION 3. MODIFICATION OF REV. 
PROC. 2006-9 

Section 2.01 of Rev. Proc. 2006--9 is 
modified to read as follows: 

The APA Program provides a volun
tary process whereby the Internal Revenue 
Service ("Service") and taxpayers may 
resolve transfer pricing issues under Sec
tion 482 of the Internal Revenue Code 
("Code"), the Income Tax Regulations 
under Section 482, and relevant income 
tax treaties to which the United States 
is a party in a principled and coopera
tive manner on a prospective basis. The 
APA program also provides a process 
whereby the Service and taxpayers may 
resolve other issues arising under certain 
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income tax treaties, the Code. or the In
come Tax Regulations. for which transfer 
pricing principles may be relevant. such 
as attribution of profits to a permanent 
establishment under an income tax treaty. 
determining the amount of income et'
fectively connected with the conduct by 
the taxpayer of a trade or business within 
the United States. and determining the 
amounts of income derived from sources 
panly within and panly without the United 
States. as well as related subsidiary issues. 
The APA process increases the efficiency 
of tax administration by encouraging tax
payers to come forward and present to the 
Service all the facts relevant to a proper 
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transfer pricing analysis and to work to
wards a mutual agreement in a spirit of 
openness and cooperation The prospec
tive nature of APAs lessens the burden of 
compliance by giving taxpayers greater 
cenainty regarding their transfer pricing 
methods. and promotes the principled res
olution of these issues by allowing for 
their discussion and resolution in advance 
before the consequences of such resolu
tion are fully known to taxpayers and the 
Service. 

SECTION 4. EFFECT ON OTHER 
DOCUMENTS 

Rev. Proc. 2006-9 is modified. 

SECTION 5. EFFECTIVE DATE 

This revenue procedure is effective 
June 9, 2008. the date this revenue proce
dure was published in Internal Revenue 
Bulletin 2008-23, 

SECTION 6. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is Per Juvkam-Wold of the 
Office of Associate Chief Counsel \In. 
ternational). For funher infomlation re. 
garding this revenue procedure, conta.:t 
Craig Sharon at (202) 435-5220 (not a 
toll-free call). 



Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking 

Contributed Property 

REG-100798-06 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of Proposed Rulemak
ing. 

SUMMARY: These proposed regulations 
under section 704(c) of the Internal Rev
enue Code (Code) provide that the section 
704(c) anti-abuse rule takes into account 
the tax liabilities of both the partners in a 
partnership and certain direct and indirect 
owners of such partners. The proposed 
regulations further provide that a section 
704(c) allocation method cannot be used to 
achieve tax results inconsistent with the in
tent of subchapter K of the Code. The pro
posed regulations affect partnerships and 
their partners. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by August 18, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-l 00798-06), 
Room 5203, Internal Revenue Service, 
POB 7604, Ben Franklin Station, Wash
ington, DC 20044. Submissions may be 
hand-delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to: CC:PA:LPD:PR (REG- 100798-06), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, NW, 
Washington, DC. Alternatively, tax
payers may submit comments elec
tronically via the Federal eRulemak
ing Portal at www.regulations.gov (IRS 
REG-lO0798-06). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the pro-
posed regulations, Laura Fields 
or Steven A. Schmoll at (202) 
622-3050; concerning submissions of 
comments, and hearing requests, e-mail 
Richard.A.Hurst@irsCoUilsel.treas.gov, 
(202) 622-7180 (not toll-free numbers). 

SUPPLEMENTAL INFORMATION: 

Background 

Under section 704(c), a partnership 
must allocate items of income, gain, loss 
and deduction attributable to contributed 
property to take into account any variation 
between the property's adjusted tax ba~is 
and its fair market value at the time of con
tribution. Section 1.704-3(a) pennits the 
use of any reasonable allocation method 
that is consistent with the purposes of 
section 704(c). Section 1.704-3 provides 
three allocation methods that are gener
ally reasonable and consistent with the 
purposes of section 704(c): the traditional 
method, the traditional method with cura
tive allocations and the remedial method. 

Section 1.704-3(a)(10) provides that 
an allocation method (or combination of 
methods) is not reasonable if the contri
bution of property (or event that results 
in reverse section 704(c) allocations) and 
the corresponding allocation of tax items 
with respect to the property are made with 
a view to shifting the tax consequences of 
built-in gain or loss among the partners 
in a manner that substantially reduces the 
present value of the partners' aggregate 
tax liability (the anti-abuse rule). 

In 2003, the Staff of the Joint Commit
tee on Taxation (JCT) prepared The Re
port of Investigation of En ron Corporation 
and Related Entities Regarding Federal 
Tax and Compensation Issues, and Policy 
RecommendaTions, (JCS-3-03) Febmary 
2003 (Enron Report). As part of the Enron 
Report, the JeT considered a transaction 
identified as "Project Condor." See Enron 
Report, pgs. 208-221. Responding to the 
Enron Report, Congress enacted section 
755(c) in the American Jobs Creation Act 
of 2004, Public Law 108-357 (l18 Stat. 
1418) to address the unwarranted tax bene
fits for transactions similar to Project Con

dor. 
In addition to the legislative recom

mendation, the Enron Report states that 
the rules of section 704(c) should not be 
used by related parties to shift basis among 
assets in the manner attempted in Project 
Condor. Although the Enron Report noted 
that the anti-abuse rule of § 1.704-3(a)( 10) 
" ... should apply to preclude the tax ben
efits Project Condor purported to gen-

erate," the Enron Report recommended 
strengthening the anti-abuse rule relating 
to " ... partnership allocations for property 
contributed to a partnership, especially in 
the case of partners that are members of 
the same consolidated group to ensure that 
the allocation rules are not used to obtain 
unwarranted tax benefits." See Enroll Re
port, pg. 220. 

These proposed regulations address 
the JeT recommendation by clarifying 
certain aspects of the anti-abuse rule. 
These clarifications are consistent with 
the general principles of sections 70 I 
and 704, and make conforming changes 
to those that were recently adopted in 
§1.704-1 (h)(2)(iii). 

Explanation of Provisions 

Under the anti-abuse rule, an allocation 
method (or combination of methods) is 
not reasonable if the contribution of prop
erty and the corresponding allocation of 
tax items wi th respect to the property are 
made with a view to shifting the tax con
sequences of built-in gain or loss among 
the partners in a manner that substantially 
reduces the present value of the partners' 
aggregate lax liability. Failing to con
sider a substantial reduction in the present 
value of an indirect partner's tax liabil
ity when analyzing the reasonableness of 
an allocation method would be inconsis
tent with the purposes of section 704(c) 
because it would allow a partnership to 
adopt a tax-advantaged allocation method 
if the tax advantages of the method accrued 
to an indirect partner, rather than a direct 
partner. Accordingly, § 1.704-3(a)( 1 0) is 
amended to provide that for purposes of 
applying the anti-abuse rule, the tax effect 
of an allocation method (or combination of 
methods) on both direct and indirect part
ners is considered. The proposed regu
lations provide that an indirect partner is 
any direct or indirect owner of a partner
ship, S corporation, or controlled foreign 
corporation (as defined in section 957(a) 
or 953(c», or direct or indirect beneficiary 
of a trust or estate, that is a partner in the 
partnership, and any consolidated group 
of which the partner in the partnership is 
a member (within the meaning of section 
1.1502-1 (h». However, an owner of a 
controlled foreign corporation is treated as 
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an indirect partner only with respect to the 

allocation of items that enter into the com

putation of a United States shareholder'~ 
inclusion under section 95 I (a) with respect 

to the controlled foreign corporation. entcr 

into any person's income attributable to a 

United States shareholder's inclusion un

der section 95 I (a) with respect to the con

trolled foreign corporation. or would en

ter into the computations described in this 

paragraph if such items were allocated to 

the controlled foreign corporation. 

The Treasury Department and IRS be

lieve that this amendment merely confirms 

the proper application of the anti-abuse 
rule contained in the existing regula
tions. This clarifying addition is con

sistent with the recent modification to 

* 1.704-I(b)(2)(iii) (substantiality test) 
confirming that. for purposes of the sub
stantiality test. the tax consequences to an 
owner of a look-through entity that is a 

partner in the partnership must be taken 
into account when evaluating an allocation 
to such partner. 

These proposed regulations further pro
vide that the principles of section 704(c), 
together with the allocation methods de
scribed in § 1.704-3, paragraphs (b), (c) 
and Cd). apply only with respect to the 
contributions of property to the partner
ship. In that regard, the anti-abuse rule of 
§ 1.70 1-2(b) provides that, if a partnership 
is formed or availed of in connection with 
a transaction a principal purpose of which 
is to reduce substantially the present value 
of the partners' Federal tax liabi Iity in a 
manner inconsistent with the intent of sub
chapter K. the IRS may recast the transac
tion for federal tax purposes as appropri
ate to achieve tax results that are consistent 
with the intent of subchapter K. Thus, even 
though a transaction may satisfy the literal 
words of the statute or regulations, the IRS 
may recast a transaction as appropriate to 
avoid tax results that are inconsistent with 
the intent of subchapter K. including but 
not limited to: (i) disregarding purported 
partnerships. in whole or part. so that part
nership assets are treated as owned by the 
partner: (ii) disregarding one or more con
tributions or (iii) disregarding one or more 
purported partners. The proposed regula
ti()n~ also provide that. in determining if 
a purported contribution of property to a 
partnership should be recast to avoid re
slllt~ that are inconsistent with subchapter 
K. one factor that may be relevant is the 
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use of the remedial method in which allo

cations of remedial items of income, gain, 

loss or deduction are made to one part

ner and allocations of offsetting remedial 

items are made to a related partner. 

Proposed Effective Date 

These regulations are proposed to ap

ply for taxable years beginning after the 

date of publication of the Treasury deci
sion adopting these rules as final regula

tions in the Federal Register. No infer

ence should be drawn from this effective 

date with respect to prior law. 

Special Analyses 

It has been determined that this notice 

of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory as
sessment is not required. It has also been 
detennined that section 553(b) of the Ad

ministrative Procedure Act (5 U.S.c. chap
ter 5) does not apply to these regulations, 
and because the regulation does not im
pose a collection of infonnation on small 
entities, the Regulatory Aexibility Act (5 
U.S.c. chapter 6) does not apply. Pursuant 
to section 7805(f) of the Code, this no
tice of proposed rulemaking has been sub
mitted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on its impact on small business. 

Comments and Public Hearing 

Before the proposed regulations are 
adopted as final regulations, considera
tion will be given to any written (a signed 
original and eight (8) copies) or electronic 
comments that are submitted timely to 
the IRS. The IRS and Treasury Depart
ment request comments on the clarity of 
the proposed rules and how they can be 
made easier to understand. All comments 
will be available for public inspection and 
copying. A public hearing will be sched
uled if requested in writing by any person 
that timely submits written comments. If a 
public hearing is scheduled, notice of the 
date, time, and place for the public hearing 
will be published in the Federal Register. 

Drafting Information 

The principal authors of these pro
posed regulations are Laura Fields and 
Steven A. Schmoll. Office of the Associate 

Chief Counsel (Passthroughs and Special 

Industries), IRS. However, other personnel 

from the IRS and Treasury Department 

participated in their development. 

* * * * * 

Proposed Amendments to the 

Regulations 

Accordingly. 26 CFR part I is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part I continues to read, in part, as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.704-3 is amended by: 

I. Adding five sentences to paragraph 
(a)(I) at the end of the last sentence and re
vising paragraph (a)( 10) to read as follows. 

The revisions and additions read as fol
lows: 

§ J. 704-3 Contributed property. 

(a) * * * (I) * * * The principles of this 
paragraph (a)(l), together with the meth
ods described in paragraphs (b), (c) and (d) 

of this section, apply only to contributions 
of property that are otherwise respected. 
See § 1.701-2. Accordingly, even though 
a partnership's allocation method may be 
described in the literal language of para
graphs (b), (c) or (d) of this section, based 

on the particular facts and circumstances, 
the Commissioner can recast the contri
bution as appropriate to avoid tax results 
inconsistent with the intent of subchapter 
K. One factor that may be considered by 
the Commissioner is the use the of reme
dial allocation method by related partners 
in which allocations of remedial items of 
income, gain, loss or deduction are made 
to one partner and the allocations of offset
ting remedial items are made to a related 
partner. The preceding four sentences are 
effective for taxable years beginning after 
the date of publication of the Treasury de
cision adopting these rules as final regula

tion in the Federal Register. 

* * * * * 
(l0) Anti-abuse rule-(i) In general. 

An allocation method (or combination of 
methods) is not reasonable if the contri
bution of property (or event that results 
in reverse section 704(c) allocations) and 
the corresponding allocation of tax items 



with respect to the property are made with 
a view to shifting the tax consequences 
of built-in gain or loss among the part
ners in a manner that substantially reduces 
the present value of the partners' aggre
gate tax liability. For purposes of this para
graph (a)( to), the tax effect of an alloca
tion method (or combination of methods) 
on direct and indirect partners is consid
ered. 

(ii) Definition of indirect partner. An 

indirect partner is any direct or indirect 
owner of a partnership, S corporation, or 
controlled foreign corporation (as defined 
in section 957(a) or 953(c)), or direct or in
direct beneficiary of a trust or estate, that 
is a partner in the partnership, and any con
solidated group of which the partner in the 
partnership is a member (within the mean
ing of §1.1502-1(h». An owner (whether 
directly or through tiers of entities) of a 
controlled foreign corporation is treated as 
an indirect partner only with respect to al
locations of items of income, gain, loss, 
or deduction that enter into the computa
tion of a United States shareholder's in
clusion under section 951 (a) with respect 
to the controlled foreign corporation, enter 
into any person's income attributable to a 
United States shareholder's inclusion un
der section 951(a) with respect to the con
trolled foreign corporation, or would en
ter into the computations described in this 
sentence if such items were allocated to the 
controlled foreign corporation. 

(iii) EffectiVe/applicability date. The 
last sentence of paragraph (a)(lO)(i), and 
paragraph (a)(10)(ii) of this section are ef
fective for taxable years beginning after 
the date of publication of the Treasury de
cision adopting these rules as final regula
tions in the Federal Register. 

* * * * * 

Linda E. Stiff, 

Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on May 16. 2008. 
8:45 a.m., and published in the issue of the Federal Register 
for May 19.2008.73 F.R. 28765) 

Partner's Distributive Share; 
Correction 

Announcement 2008-53 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Correction to notice of pro
posed regulations. 

SUMMARY: This document contains 
corrections to the notice of proposed regu
lations (REG-143397-05, 2007-4II.R.B. 
790) that was published in the Federal 
Register on Wednesday, August 22, 2007 
(72 FR 46932) concerning the application 
of sections 704( c)(1 )(B) and 737 to distri
butions of property after two partnerships 
engage in an assets-over merger. The pro
posed regulations affect partnerships and 
their partners. 

FOR FURTHER INFORMATION 
CONTACT: Jason Smyczek or 
Laura Fields at (202) 622-3050 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The notice of proposed rulemaking 
(REG-143397-05) that is the subject of 
these corrections is under sections 704( c) 
and 737 of the Internal Revenue Code. 

Need for Correction 

As published, this notice of proposed 
rulemaking (REG-I 43397-05) contains 
errors that may prove to be misleading and 
are in need of clarification. 

Correction for Publication 

Accordingly, the notice of proposed 
rulemaking (REG-143397-05) that was 
the subject of FR Doc. E7-16189 is cor

rected as follows: 
I. On page 46932, column 1, the head

ing, the subject "Partner's Distributive 
Share" is corrected to read "Rules for 
Contribution and Subsequent Distribution 
of Section 704(c) Property in Connection 

with Partnership Mergers". 
2. On page 46932, column 3, in the 

preamble under the paragraph heading 
Background, first full paragraph in the 
column, line 6, the language "described in 

§ 1.708-1 (c)(3). Rev. Rul." is corrected 
to read "described in § 1.708-1 (c)(3)(i). 
Rev. Rul.". 

3. On page 46933, column 3, in the 
preamble under the paragraph heading "A. 
Assets-Over Partnership Mergers", first 
full paragraph in the column, line 2, the 
language "3(c)(4)(iii) provide that tax
payers may" is corrected to read "3(a)(9) 
provide that taxpayers may". 

§ 1.704-3 [Corrected] 

4. On page 46934, column 2, 
§ 1.704-3(a)(9), line 6, the language 
"§ 1.708-I(c)(3) (the transferor" is cor
rected to read "§ 1.708-I(c)(3)(i) (the 
transferor" . 

§ 1.704-4 [Corrected] 

5. On page 46935, column I, 
§ 1. 704-4( c)( 4), line 3 from the top of the 
column, the language "§ 1.708-1 (c )(3) by 
a partnership (the" is corrected to read 
"§ 1.708-1(c)(3)(i) by a partnership (the". 

6. On page 46935, column 2, 
§ 1.704-4(c)(4)(ii)(B), second line from 
the bottom of the paragraph is corrected 
to read "See § 1.737-2(b)(1 )(ii)(B) for a 
similar rule in". 

7. On page 46935, column 3, 
§ 1.704-4(c)(4)(ii)(E) is corrected by 
adding a sentence at the end of the para
graph to read as follows: 

§ 1.704-4 Distribution of contributed 
property. 

* * * * * 
(c) * * * 
(4) * * * 
(ii) * * * 
(E) * * * See § 1.737-2(b)(l)(ii)(E) for 

a similar rule in the context of section 737. 

* * * * * 
8. On page 46936, column I, 

§ 1.704-4(c)(4)(ii)(F), Example (2)(i), 
line 7 from the bottom of the paragraph, 
the language "fair market value of $400x, 
and $450x in" is corrected to read "fair 
market value of $400x, and $400x in". 

9. On page 46936, column I, 
§ 1.704-4(c)(4)(ii)(F), Example (2)(i), 

lines 3 and 4 from the bottom of the para
graph, the language "PRS I as follows: A, 
25%; B, 25%; C, 16.67%; D, 16.67% and 
E, 16.67%. On January I," is corrected to 
read "PRS I as follows: A, 25.76 percent; 
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B, 2S.76 percent; C, 16.16 percent; D, 
16.16 percent; and E, 16.16 percent. On 
January I,". 

10. On page 46936, column 2, 
§ l.704-4(c)(4)(ii)(Fl. Example (2)(iil. 
first line of the column, the language "as 
a result of the merger. C also has $100 
of" is corrected to read "as a result of the 
merger. C also has $IOOx of". 

II. On page 46936, column 2, 
§ 1.704-4(c)(4)(ii)(fl. Example (3)(i), 
lines 3 and 4 from the bottom of the para
graph. the language "loss interests in PRS I 
as follows: A. 27.57(: B. 27.SS'c: C. IS9'c: 
D, ISO/C and E, I Ylf. On" is corrected to 
read "loss interests in PRS I as follows: 
A. 27.5 percent: B. 27.5 percent: C, 15 
percent; D. IS percent; and E. 15 percent. 
On". 

12. On page 46936. column 2. 
§ 1.704-4(c)(4)(ii)(F), Example (3)(i), last 
line of the paragraph, the language "when 
its value is still $600." is corrected to read 
"when its value is still $600x." 

13. On page 46936, column 2, 
§ 1.704-4(c)(4)(ii)(F), Example (3}(ii), 
line 8. the language "($600x (fair market 
value)-IOOx (adjusted" is corrected to 
read "($600x (fair market value)-$lOOx 
(adjusted" . 

14. On page 46936. column 2, 
§ 1.704-4(c)(4)(ii)(F), Example (3)(ii), 
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line 5 from the bottom of the paragraph, 
the language "E each succeed to $150 of 
new section 704(c)" is corrected to read 
"E each succeed to $150x of new section 
704(c)". 

15. On page 46936, column 2. 
~ 1.704-4 paragraph (c)(4)(ii)(F), Exam
ple (3)(ii). last line of the paragraph. the 
language "recognize $150 of gain." is cor
rected to read "recognize $150x of gain. " . 

16. On page 46936, column 3. 
§ 1.704-4(c)(4)(ii)(F), Example (5)(i). 
line 5 from the bottom of the paragraph, 
the language "of the partnerships. A con
tributed the Asset" is corrected to read "of 
the partnerships, A contributed Asset". 

17. On page 46936, column 3, 
§ 1.704-4(c)(4)(ii)(F), Example (5)(ii), 
last line of the paragraph, the language 
"distributes all of Asset X to A." is cor
rected to read "distributes Asset X to A.". 

§ 1.737-2 [Corrected] 

18. On page 46937, column I, item 2 in 
instructional Par. 5. is corrected, and item 
3 is added to read as follows: 

Par. 5. Section 1.737-2 is amended as 
follows: 

I. * * * 
2. Paragraph (e) is redesignated as para

graph (f). 

3. New paragraph (e) is added. 
The addition and revision read as fol

lows: 

§ 1.737-2 Exceptions and special rules. 

* * * * * 
(e) Reverse section 704(c) gain. ,. * • 
19. On page 46938, column ), 

§ 1.737-2(b)( l)(ii)(F), Example (5)(ii). 
line 2 from the bottom of the paragraph, 
the language "liabilities. In 2006, PRS2 
distributes all of" is corrected to read "li
abilities. In 2006, PRS2 distributes". 

Cynthia Grigsby, 
Senior Federal Register Liaison Officer, 

Publications and Regulations Branch, 
Legal Processing Division, 

Associate Chief Counul 
(Procedure and Administration). 

(Filed by the omce of the Federal Register on No\·cmbc:, 5. 
2007. 8:45 a.m. and published in the issue of the Federal 
Register for November 6. 2007. 72 FR. 62608) 



Part I Rulings and D·· U of 1986 eClslons nder the Internal Revenue Code 

Section ~67 .-Foreign 
Corporations 

26 CFR J :367.( b)-J 4T: Acquisition of parent stock for 
oroperty In triangular reorganizations (temporary). 

T.O.9400 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Treatment of Property 
Used to Acquire Parent 
Stock in Certain Triangular 
Reorganizations Involving 
Foreign Corporations 

AGENCY: Internal 
(IRS), Treasury. 

Revenue Service 

ACTION: Final and temporary regula
tions. 

SUMMARY: This document contains 
final and temporary regulations under 
section 367(b) of the Internal Revenue 
Code (Code). The final regulations re
vise an existing final regulation and add 
a cross-reference. The temporary regu
lations implement the rules described in 
Notice 2006-85 and Notice 2007-48. The 
regulations affect corporations engaged in 
certain triangular reorganizations involv
ing one or more foreign corporations. The 
text of the temporary regulations serves 
as the text of the proposed regulations 
(REG-136020-07) set forth in the notice 
of proposed rulemaking on this subject 
published in this issue of the Bulletin. 

DATES: Effective Date: These regulations 
are effective May 27, 2008. 

Applicability Dates: For dates of ap
plicability, see §§ 1.367(a)-3T(b )(2)(i)(C) 
and l.367(b)-14T(e). 

FOR FURTHER INFORMATION 
CONTACT: Daniel McCall, (202) 
622-3860 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

On September 22, 2006, the IRS 
and Treasury Department issued Notice 
2006-85, 2006-2 C.B. 677, which an
nounced that regulations would be issued 
under section 367(b) to address certain 
triangular reorganizations under section 
368(~) involving one or more foreign cor
poratIOns. On May 31, 2007, the IRS 
and Treasury Department issued Notice 
2007-48, 2007-25 I.R.B. 1428, which 
amplified Notice 2006-85 and announced 
that additional regulations would be is
sued under section 367(b). Each notice 
describes transactions the IRS and Trea
sury Department believe raise significant 
policy concerns. 

Notice 2006-85 describes triangular re
organizations in which a subsidiary (S) 
purchases stock of its parent corporation 
(P) from P in exchange for property, and 
then exchanges the P stock for the stock 
or assets of a target corporation (T), but 
only if P or S (or both) is foreign. Notice 
2006-85 announced that regulations to be 
issued under section 367(b) would make 
adjustments that would have the effect of 
a distribution of property from S to P un
der section 301 (deemed distribution). No
tice 2006-85 further announced that regu
lations would address similar transactions 
where S acquires the P stock from a related 
party that purchased the P stock in a related 
transaction. 

Notice 2007-48 describes transactions 
in which S purchases all or a portion of 
the P stock exchanged in the reorganiza
tion from a person other than P (such as 
from public shareholders on the open mar
ket). Notice 2007-48 announced that reg
ulations to be issued under section 367(b) 
would also make adjustments that would 
have the effect of a distribution of prop
erty from S to P (under section 301) fol
lowed by a deemed contribution of such 
property by P to S. Notice 2007-48 fur
ther announced that the regulations would 
take into account the earnings and profits 
of other corporations, as appropriate, if a 
principal purpose of creating, organizing, 

or funding S is to avoid the adjustments to 
be made by the regulations. 

These temporary regulations set forth 
the regulations described in Notices 
2006-85 and 2007-48. The existing fi
nal regulations under §1.367(b)-13 are 
revised to conform the definitions of the 
terms P, S, and T in those regulations 
to the definitions of such terms in these 
temporary regulations. The existing final 
regulations under § 1.367(b)-2 are revised 
to clarify that the definition of earnings 
and profits in § l.367(b)-2(1)(8) applies 
only for purposes of §§1.367(b)-7 and 
l.367(b)-9. 

Explanation of Provisions 

A. Section 367-ln General 

Section 367(a)(I) provides that if, in 
connection with any exchange described 
in section 332, 351, 354, 356, or 361, a 
United States person transfers property to 
a foreign corporation, such foreign corpo
ration shall not, for purposes of determin
ing the extent to which gain shall be rec
ognized on such transfer, be considered 
to be a corporation. However, exceptions 
are provided under section 367(a)(2) and 
(3), and the Secretary has broad author
ity under section 367(a)(6) to provide that 
section 367(a)(1) will not apply to certain 
transfers otherwise described therein. 

Section 367(b)(1) provides that in the 
case of any exchange described in section 
332, 351, 354, 355, 356, or 361 in con
nection with which there is no transfer of 
property described in section 367(a)(I), a 
foreign corporation shall be considered to 
be a corporation except to the extent pro
vided in regulations prescribed by the Sec
retary which are necessary or appropriate 
to prevent the avoidance of Federal income 
taxes. 

Section 367(b)(2) provides that the 
regulations prescribed pursuant to section 
367(b)(1) shall include (but shall not be 
limited to) regulations dealing with the 
sale or exchange of stock or securities in 
a foreign corporation by a United States 
pers~n, including regulations providing 
the ~lrcumstances under which gain is rec
ogmzed, amounts are included in gross in
come as a dividend, adjustments are made 
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to earnings and profib, or adjustments are 
made to basis of stock or securitIes. 

B. Policies of Seerioll 367/ h) 

Section 367(b) was enacted to ensure 
that international tax considerations are 
adequately addressed when the nllnrecog
nition provisions of subchapter C of the 
Code apply to certain exchanges involving 
foreign corporations. Congress further 
noted that "it is essential to protect against 
tax avoidance in transfers to foreign cor
porations and upon the repatriation of 
previously untaxed foreign earnings .... " 
H.R. Rep. No. 658. 94th Cong.. )'1 

Sess. 241 (19751. Accordingly. Congress 
granted the Secretary authority to provide 
regulations "necessary or appropriate to 
prevent the avoidance of Federal income 
taxes" and identified "transfers constitut
ing a repatriation of foreign earnings" as 
a type of transfer to be covered III regula
tions to be promulgated by the Secretary. 
Id. The Secretary has exercised this grant 
of authority to address a wide range of 
international policy concerns. For fur
ther discussion. see Notices 2006-85 and 
2007-48. 

C. Adjustments Made Under Sectiof! 
367(b) 

These temporary regulations apply to 
triangular reorganizations where P or S (or 
both) is foreign and, in connection with the 
reorganization, S acquires, in exchange for 
property, all or a portion of the P stock 
that is used to acquire the stock or assets 
of T. The "in connection with" standard is 
a broad standard that include, any trans
action related to the reorganization even if 
the transaction is not part of the plan of re
organization. For example. the temporary 
regulation;; apply to a triangular reorga
nization regardless of whether P controls 
S (within the meaning of section J6S(c)) 
when S acquires the P stock that is used in 
the reorganization. 

In a triangular reorganization subject 
to the temporary regulations. adjustments 
shall be made that han: the effect of a dis
Iribution of property from StoP under sec
lion 30 I. The amount of the deemed dis
tribution shall equal the amoun! of money 
plus the fair market value of other property 
thai S used to al'quire P stock. For this pur
pose. the term property has the meaning set 
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forth in ~ection 317(a), but includes any li
ability assumed hy S in exchange for the P 
stock (notwithstandlllg the application of 
section 357(a)) and any S stock used by S 
to acquire the P stLlck from a person other 
than P. Consistent \\ ith the rule announced 
in Notice 2007---tS, the,e temporary regu
lations provide that to the extent S buys P 
stock from a person other than P. immedi
ately after taking into account the deemed 
distrIhution to P. P is deemed to contribute 
to S the property deemed distributed to P. 

These temporary regulations provide 
that the deemed distribution shall be 
treated as a distribution for all purposes 
of the Code. For ex.ample, provisions 
such as sections 312, 881. 897, 902, 959. 
1-l-l2. and 1445 apply, as appropriate, to 
the deemed distribution. Similarly, the 
deemed contribution of property shall be 
treated as a contribution of property for 
all purposes of the Code. For example, 
appropriate adjustments to p's basis in the 
S stock and other affected items shall be 
made according to applicable Code provi
SIons. 

Ordering rules are provided that gener
ally require the deemed distribution and, in 
cases where S buys P stock from a person 
other than P, the deemed contribution to be 
taken into account before the transfers un
dertaken pursuant to the triangular reorga
nization. If P does not control S (within the 
meaning of section 368(c)) at the time that 
S purchases the P stock, the deemed dis
tribution and deemed contribution shall be 
treated as ~eparate transactions occurring 
immediately after P acquires control of S. 
Thus. in a transaction where S purchases 
the P stock from a person other than P, after 
taking into account the adjustments made 
under these temporary regulations, S's pur
chase and transfer of P stock pursuant to 
the triangular reorganization are taken into 
account under generally applicable Code 
provisions. such as sections 304, 354, 356, 
358. and 368. 

These temporary regulations also pro
vide that appropriate adjustments will be 
made if in connection with a triangular re
organization described in the regulations, 
a transaction is engaged in with a view to 
avoid the purpose of the regulations. For 
example, if S is a newly formed corpora
tion and. in connection with the reorgani
zation, P contributes to S another corpora
tion with positive earnings and profits (S2) 
to facill tate S' s purchase of the P stock or 

to facilitate the repayment of an obligation 
incurred by S to purchase the P stock, then, 
under the temporary regulations, the eam
ings and profits of S may be deemed to in
clude the earnings and profits of 52. 

Finally. these temporary regulations 
contain a coordination rule that applies to 
transactions described in section 367(a) 
and ~ 1.367(b)-14T. The IRS and Treasury 
Department continue to study tmnsac
tions that implicate the policies of seclion 
367(a) and (b), but that are nO! subject to 
both provisions as a result of the applica
tion of the coordination rule. Comments 
are requested on such transactions. 

Availability of IRS Documents 

IRS notices cited in this preamble are 
made available by the Superintendent of 
Documents, U.S. Government Printing Of
fice, Washington, DC 20402. 

Effective/Applicability Dates 

With respect to those rules addressing 
transactions described in Notice 2006-85, 
these temporary regulations are gener
ally applicable to transactions occurring 
on or after September 22, 2006, with 
limited transition relief. With respect to 
those rules addressing transactions de
scribed in Notice 2007-48, these tempo
rary regulations are generally applicable 
to transactions occurring on or after May 
31, 2007, with limited transition relief. 
Other rules included in these temporary 
regulations are generally applicable to 
transactions occurring on or after May 23. 
2008, with limited transition relief. See 
§ 1.367(b)-14T(e). 

No inference is intended as to the po
tential applicability of other Code or regu
latory provisions or judicial doctrines (in
cluding substance over form) to transac
tions described in these temporary regula
tions. 

Effect on Other Documents 

The following publications are obsolete 
as of May 27, 2008: 

Notice 2006-85, 2006-2 C.B. 677. 
Notice 2007-48, 2007-25I.R.B. 1428. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 



12866. Therefore, a regulatory assessment 
is not required. A delayed effective date 
would be inappropriate because the pur
pose of this regulation is to address trans
actions that the IRS and Treasury Depart
ment believe raise serious policy concerns. 
Accordingly, good cause is found for dis
pensing with notice and public comment 
pursuant to 5 U.S.c. 553(b) and (c) and 
with a delayed effective date pursuant to 
5 U.S.C. 553(d). Furthermore, under sec
tion 7805(b)(1)(C) of the Code, an effec
tive date earlier than the date this regula
tion is filed with the Federal Register is 
appropriate because prior notices substan
tially described the rules contained in this 
regulation. For applicability of the Regu
latory Flexibility Act, see the cross-refer
enced notice of proposed rulemaking pub
lished elsewhere in this Bulletin. Pursuant 
to section 7805(f) of the Code, these reg
ulations have been submitted to the Chief 
Counsel for Advocacy of the Small Busi
ness Administration for comment on its 
impact on small business. 

Request for Comments 

For information on how to submit com
ments or request a public hearing, see the 
section "Comments and Requests for a 
Public Hearing," set forth in the notice of 
proposed rulemaking published elsewhere 
in this issue of the Bulletin. 

Drafting Information 

The principal author of these regula
tions is Daniel McCall of the Office of 
Associate Chief Counsel (International). 
However, other personnel from the IRS 
and the Treasury Department participated 
in their development. 

* * * * * 
Amendments to the Regulations 

Accordingly, 26 CFR part 1 is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I is amended by adding new entries in 
numerical order to read as follows: 

Authority: 26 U.S.c. 7805 * * * 
Section 1.367( a)-3T(b )(2)(i)(C) also 

issued under 26 U.S.c. 367(a) and (b). 

* * * 

Section 1.367(b)-14T also issued under 
26 V.S.c. 367(b). * * * 

Par. 2. Section 1.367(a)-3 is amended 
by revising the first sentence in para
graph (b)(2)(i) and adding new paragraph 
(b)(2)(i)(C) to read as follows: 

§i.367(a)-3 Treatment of transfers of 
stock or securities to foreign corporations. 

* * * * * 
(b) * * * 
(2) * * * 
(i) * * * A transfer of stock or secu

rities described in section 367(a) or the 
regulations thereunder as well as in sec
tion 367(b) or the regulations thereunder 
shall be subject concurrently to sections 
367(a) and (b) and the respective regu
lations thereunder, except as provided in 
paragraph (b )(2 )(i)(A) through (C) of this 
section. * * * 

(C) [Reserved]. For further guidance, 
see § 1.367(a)-3T(b)(2)(i)(C). 

* * * * * 
Par. 3. Section 1.367(a)-3T is amended 

by revising paragraphs (a) through (d) and 
(f)(3), to read as follows: 

§i.367(a)-3T Treatment of transfers of 
stock or securities to foreign corporations 
(temporary). 

(a) through (b )(2)(i)(B) [Reserved]. 
For further guidance, see § l.367(a)-3(a) 
through (b)(2)(i)(B). 

(C) If in connection with a transaction 
described in § 1.367(b)-14T, one or more 
U.S. persons transfer stock ofT, as defined 
in § l.358-6(b)(l )(iii), to a corporation in 
a transfer described in section 367(a), and 
the amount of gain in the T stock that 
would otherwise be recognized under sec
tion 367(a) is less than the deemed distri
bution that would result from the adjust
ments made under §1.367(b)-14T and that 
would be treated as a dividend under sec
tion 301(c)(1), then section 367(b), and not 
section 367(a), shall apply to such trans
action. This paragraph (b)(2)(i)(C) applies 
to transfers occurring on or after May 23, 

2008. 
(b)(2)(ii) through (d) [Reserved]. For 

further guidance, see § 1.367(a)-3(b )(2)(ii) 

through (d). 

* * * * * 
(f) * * * 

(3) Expiration date. The applicabil
ity of § l.367(a)-3T(b )(2)(i)(C) expires 
on May 23, 2011. The applicability of 
§ 1.367(a)-3T(e) and (f)(1) and (f)(2) ex
pires on February 1, 20 I O. 

Par. 4. Section l.367(b)-2 is amended 
by revising paragraph (1)(8) to read as fol
lows: 

§i.367(b)-2 Definitions and special rules. 

* * * * * 
(I) * * * 
(8) Earnings and profits. For purposes 

of §§1.367(b)-7 and 1.367(b)-9, the tenn 
earnings and profits means post-1986 
undistributed earnings, pre-1987 accumu
lated profits, and pre-1987 section 960 
earnings and profits. 

* * * * * 
Par. 5. Section l.367(b)-13 is amended 

by redesignating paragraph (a)(2)(ii) as 
paragraph (a)(2)(iii), revising newly des
ignated paragraph (a)(2)(iii), and adding 
a new paragraph (a)(2)(ii) to read as fol
lows: 

§1.367(b)-J3 Special rules for 
determining basis and holding period. 

Ca) * * * 
(2) * * * 
(ii) The terms P, S, and T have the 

meanings set forth in § 1.35 8-6(b)(1)( i), 
(ii), and (iii), respectively. 

(iii) A triangular reorganization 
IS a reorganization described in 
§ 1.358-6(b)(2)(i), (ii), or (iii) or in sec
tions 368(a)(l )(G) and (a)(2)(D) (a for
ward triangular merger, triangular C reor
ganization, reverse triangular merger, or 
triangular G reorganization, respectively). 

* * * * * 
Par. 6. Section 1.367(b)-14T is added 

to read as follows: 

§1.367(b)-14T Acquisition of parent stock 
for property in triangular reorganizations 
(temporary). 

(a) in general-(l) Scope and purpose. 
This section applies to triangular reorgani
zations where P or S (or both) is foreign 
and, in connection with the reorganization, 
S acquires, in exchange for property (as de
fined in this section), all or a portion of the 
P stock that is used to acquire the stock 
or assets of T. This section may apply to 
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a reorganization regardle~~ of whether P 
control~ S (within the meaning of ~edion 
368( C)) at the time S acquire, the P stock 
that i~ u~ed to acquire the ~tock or a~~eb of 
T The purpll'c llf thi., ,ection i, to prnent 
what I, in effect a ui,tnbution of prnpert~ 
to P \I, ithout the application of prmislllns 
otherwise applicable to propt'rt~ di,tribu
tion,. when III connectIOn WIth a triangu
lar reorganization S acquire,. in exchange 
for propert). all or ,I portion of the P stock 
u~ed in the n:organi/ation. 

(2) IkjillililllJI. Fm purpllSe~ of thi~ 
section. the following definitions apply: 

(i) The term, P. S. and Thave the mean
ings ,et forth in * 1 351\-6(b)( I )(i). (ii). and 
(iiil. respecti,·ely. 

(ii) In general. the term propert\' has 
the meaning ,et forth in section 317(a). 
Notwithstanding section 357(a). such term 
includes any liability assumed by S in ex
change for the P stock used to acquire the 
stock or assets of T. Such term also in
cludes any S stock used by S to acquire P 
stock from a person other than P. 

(iii) The term triangular reorgani::.a

tioll means a reorganization described in 
* U511-6(b)(2) or in section 368(a)(I )(G) 
and (a)(2)(D). 

(0) GC'n(,1"lI1 /"1//1'.1"-( I) Deemed distri
Imtion. If this section applies. adjustments 
,hall be made that have the effect of a 
distribution of property from S to P un
der section 301 (deemed distribution). The 
amllun! of the deemed distribution shall 
equal the amount of money plus the fair 
market value of other property transferred. 
in connection with the reorganization. by S 
in exchange for the P stock used to acquire 
the stock or assets of T in the triangular re
()rganization. Additional adjustments shall 
be made under paragraph (b)( 3) of this sec
tion to the extent S acquires. III exchange 
for property. P stock from a person other 
than P. 

(2) Timing in the ({lSI' oj" acquisitions 

Fum P. To the extent S acquires P stock 
frum P in exchange for property. the 
deemed distribution described in para
graph (b)( I ) of this section shall be treated 
a~ a tran~action separate from. and occur
ring immediately before. the triangular 
remgani/.ltion. Therefore. P shall not be 
treated a~ receiving the property from S 
in e\l.·hange for P stock. The transfers of 
p ~t()ck In the triangular reorganization 
~h,tll bt' ~ub.lect to generally applicable 
pn1\ i~ion~. Sec. for e\<lmple. * 1.1032-2. 
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(J) Timillg alld deemed coTl1riblltioll 

1/, tht' ((I.Il' of" {/("(Iui\itiolls from persons 

other th(1Il P. To the extent S acquires P 
,lOck from a person other than P in ex
change for property (the purchase). then 
immediatel~ follm\lng the deemed dis
tribution described in paragraph (b)( I) of 
thi, section. adjustments shall be made 
that have the effect of a contribution by P 
to S (deemed contrioution) of the property 
deemed distributed by S to P under para
graph (h)( I ) of this section. If P controls 
S (within the meaning of section 368(c)) 
at the time of the purchase. the deemed 
distribution and deemed contribution shall 
be treated as separate transactions occur
ring immediately before the purchase. If 
P does not (;ontrol S (within the mean
ing of section 368(c)) at the time of the 
purchase. the deemed distribution and 
deemed contribution shall be treated as 
separate transactions occurring immedi
ately after P acquires control of S. Other 
provisions. such as sections 304, 354. 358 
and 368. shall apply after the adjustments 
made pursuant to paragraph (b)( I) of this 
section and this paragraph. 

(4) Example. The rules of this para
graph (b) are illustrated by the following 
example: 

(i) F(/ds. P. 3 publicly traded domestic corpora
tIon. 0" n, alt of Ihe oUhlanding stock of FS. a for
eign corporalion. and alt of the oUhtanding stock of 
L:S I. a domestK corporation that is a member of Ihe 
P consolidated group. US I own, all of Ihe oUlstand
ing stock of Fr. a foreign corporalion. Ihe fair market 
\aluc of which is $IOOx. FS purchases $IOOx of P 
,to<:k on the open market for cash. Pursuant 10 for
clgn law. Fr merges with and inlo FS in a triangular 
reorganilation described in seclion 368(a)(I )(A) by 
reason of sectIon .lO!\(a 11 11( D). US I exchanges alllhe 
oUhlanding stock of Fr for the stock of P purchased 
oy f- S on the open market for $1 OOx cash. 

1111 A,wi,""". The Iriangular reorganization is de
,,'noed in paragraph (a I( I) of this section. Therefore. 
pursuant to paragraphs (b)( I) and (b)(3) of this sec
tion. FS is treated as di'triouting $IOOx to P under 
"clion 301. Immediately after such deemed distribu
tIon. P is deemed to cllntrioute 10 FS the $1 OOx that 
"as deemed distribuled to P The deemed distribution 
and deemed contnoution are treated as ,eparate trans
actions occurring ImmediateI) before FS's purchase 
of the P \lOck used in the triangular reorganization. 

(c) Colhaeml adjustments. This para
graph (c) provides rules for the treatment 
of a deemed di~tribution or deemed contri
bution resulting under paragraph (b)( I) or 
(b)(3) of this section. 

( I) Deemed distribllfiOIl. A deemed 
distribution of property described in para
graph (b)( I ) of this section shall be treated 

as a distribution of propeny for all pur_ 
poses of the Internal Revenue Code. For 
ex.ample. under section 30 I (c) the distribu
tion may constitute a dividend to the eXlen! 
of the earnings and profits of S. a return of 
basis. or gam from the sale or exchange of 
propeny. as appropriate. In addition. sec
tions 902 and 959 may apply when S is 
foreign. and sections 897. 1442, and 1445 
may apply when S is domestic. 

(2) Deemed contriblltion. A deemed 
contribution of property described in para
graph (b )(3) of this section shall be treated 
as a contribution of property for all pur
poses of the Internal Revenue Code. For 
example. appropriate adjustments to P's 
basis in the S stock and other affected items 
shall be made according to applicable pro
VIsions. 

(d) Special rule. Appropriate adjust
ments shall be made pursuant to this sec
tion if. in connection with a triangular re
organization. a transaction is engaged in 
with a view to avoid the purpose of this 
section as described in paragraph (a)( I) of 
this section. For ex.ample, if S is formed or 
availed of with a view to avoid the purpose 
of this section, the earnings and profits of S 
may be deemed to include the earnings and 
profits of a corporation related to S (within 
the meaning of section 267(b)). 

(e) Effective/applicability date-( 1) 

Acquisitions of P stock from P or related 
persons. Except as otherwise provided 
in this paragraph (e), this section applies 
to triangular reorganizations described in 
paragraph (a)( I) of this section, to the ex
tent S acquires the P stock from P or from a 
person related to P or S within the meaning 
of section 267(b) or 707(b), oc(;urring on 
or after September 22, 2006. This section. 
however. shall not apply to triangular reor
ganizations described in paragraph (a)( I) 
of this section, to the extent S acquires the 
P stock from P or from a person related 
to P or S within the meaning of section 
267(b) or 707(b), completed on or after 
September 22, 2006, pursuant to a written 
agreement that was (subject to customary 
conditions) binding before September 22. 
2006, and all times afterward. 

(2) Acquisitions of P stock from persons 
other than P-(i) General rule. Except as 
otherwise provided in this paragraph (e), 
this section applies to triangular reorga
nizations described in paragraph (a)(1) of 
this section. to the extent S acquires the P 
stock from a person other than P that is no! 



related to P or S within the meaning of sec
tion 267(b) or 707(b) (unrelated person), 
occurring on or after May 31, 2007. 

(ii) Binding commitment exception. 
This section shall not apply to triangular 
reorganizations described in paragraph 
(a)(1) of this section, to the extent S 
acquires the P stock from an unrelated 
person, pursuant to a written agreement 
that was (subject to customary conditions) 
binding before May 31, 2007, and all times 
afterward, but only to the extent that-

(A) S acquired the P stock from an un
related person before May 31, 2007; or 

(B) S had a commitment to acquire the 
P stock from an unrelated person pursuant 
to a written agreement that was (subject to 
customary conditions) binding before May 
31,2007, and all times afterward, or pur
suant to a tender offer announced before 
May 31, 2007, that is subject to section 
14(d) of the Securities and Exchange Act 
of 1934 (15 U.S.c. 78n(d)(1» and Regu
lation 14(D) (17 CFR 240.14d-1 through 
240.14d-l01) or that is subject to compa
rable foreign laws. 

(3) Application of special rule-(i) 
General rule. Except as provided in para
graph (e)(3)(ii) of this section, paragraph 
(d) of this section applies to triangular 
reorganizations described in paragraph 
(a)(1) of this section occurring on or after 
May 31,2007. 

(ii) Binding commitment exception. 
Paragraph (d) of this section shall not ap
ply to triangular reorganizations described 
in paragraph (a)( 1) of this section entered 
into pursuant to a written agreement that 
was (subject to customary conditions) 
binding before May 31, 2007, and all times 
afterward, but only to the extent that-

(A) S acquired the P stock before May 
31,2007; or 

(B) S had a commitment to acquire the 
P stock from an unrelated person pursuant 
to a written agreement that was (subject to 
customary conditions) binding before May 
31,2007, and all times afterward, or pur
suant to a tender offer announced before 
May 31, 2007, that is subject to section 
14(d) of the Securities and Exchange Act 
of 1934 (15 U.S.C. 78n(d)(1» and Regu
lation 14(0) (17 CFR 240. 14d-l throu gh 
240.14d-1Ol) or that is subject to compa
rable foreign laws. 

(4) Treatment of S stock as prop
erty-(i) General rule. Except as provided 
in paragraph (e)(4)(ii) of this section, the 

treatment of S stock as property under 
paragraph (a)(2)(ii) of this section applies 
to triangular reorganizations described in 
paragraph (a)( I) of this section occurring 
on or after May 23, 2008. 

(ii) Binding commitment exception. 
The treatment of S stock as property under 
paragraph (a)(2)(ii) of this section shall 
not apply to triangular reorganizations de
scribed in paragraph (a)(1) of this section 
occurring on or after May 23, 2008 en
tered into pursuant to a written agreement 
that was (subject to customary conditions) 
binding before May 23, 2008 and all times 
afterward, but only to the extent that-

(A) S acquired the P stock before May 
23,2008; or 

(B) S had a commitment to acquire the 
P stock from an unrelated person pursuant 
to a written agreement that was (subject to 
customary conditions) binding before May 
23, 2008 and all times afterward, or pur
suant to a tender offer announced before 
May 23, 2008, that is subject to section 
14(d) of the Securities and Exchange Act 
of 1934 (15 U.S.C. 78n(d)(l» and Regu
lation 14(D) (17 CFR 240. 14d-l through 
240.14d-1O 1) or that is subject to compa
rable foreign laws. 

(5) Expiration. The applicability of this 
section expires on May 23, 20 II. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved May 16, 2008. 

Eric Solomon. 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Filed by the Office of the Federal Register on May 23, 2008, 
8:45 a.m., and published in the issue of the Federal Register 
for May 27, 2008, 73 F.R. 30301) 

Section 704.-Partner's 
Distributive Share 
26 CFR 1.704-1: Parmer's distributive share. 

T.D.9398 

DEPARTMENT OF THE 
TREASURY 
Internal Revenue Service 
26 CFR Part 1 

Partner's Distributive Share 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains fi
nal regulations providing rules for testing 
whether the economic effect of an allo
cation is substantial within the meaning 
of section 704(b) where partners are look
through entities or members of a consoli
dated group. The final regulations clarify 
the application of section 704(b) to part
nerships the interests of which are owned 
by look-through entities and members of 
consolidated groups and, through an exam
ple, reiterate the effect of other provisions 
of the Internal Revenue Code (Code) on 
partnership allocations. The final regula
tions affect partnerships and their partners. 

DATES: Effective Date: The final regula
tions are effective on May 19,2008. 

Applicability Date: The final regula
tions apply to partnership taxable years be
ginning on or after May 19, 2008. 

FOR FURTHER INFORMATION 
CONTACT: Jonathan E. Cornwell and 
Kevin I. Babitz at (202) 622-3050 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains amendments 
to 26 CFR part 1 under section 704 of 
the Internal Revenue Code (Code). On 
November 18,2005, proposed regulations 
(REG-144620-04, 2005-2 C.B. 1141) 
regarding the substantiality of allocations 
to partners that are look-through entities 
or members of a consolidated group were 
published in the Federal Register (70 
FR 69919). Because no requests to speak 
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were submitted by January 25, 2006, no 

public hearing was held (see 71 FR 7453). 

The IRS did receive a number of written 

comments responding to the proposed 

regulations, and, after consideration of 

the comments, the propo~ed regulations 

are adopted as revised h] this Treasury 
deci~ion. 

Section 704(a) provides that a partner's 

distributive share of partnership income, 

gain, loss, deduction, or credit shall. ex

cept as othemlse provided, be determined 

by the partnership agreement. Section 
704(h) provides that a partner's distrihu

tive share of income. gain, loss. deduction. 
or credit (or item thereof) shall he deter
mined in accordance with the partner's 
interest in the partnership (determined by 

taking into account all facts and circum
stances) if the allocation to the partner 
under the partnership agreement of in
come. gain. loss. deduction. or credit (or 
item thereof) does not have substantial 
economic effect. 

In order for an allocation to have sub
stantial economic effect, it must have 
economic effect and such economic effect 
must be substantial. For an allocation to 
have economic effect, it must be consistent 
with the underlying economic arrange
ment of the partners. This means that, 
in the event there is an economic benefit 
or burden that corresponds to the alloca
tion, the partner to whom the allocation 
is made must receive the economic ben
efit or bear such economic burden. See 

* I. 704-1 (b )(2)(ii). 
Allocations to a partner will have eco

nomic effect if. and only if. throughout 
the full term of the partnership, the part
nership agreement provides for: (i) the 
proper maintenance of the partners' cap
ital accounts. (ii) upon liquidation of the 
partnership (or any partner's interest in the 
partnership) liquidating distributions are 
required to be made in accordance with 
the positi \'e capital account balances of 
the partners, as determined after taking 
mtn account all necessary adjustments 
for the partnership's taxable year during 
which the liquidation occurs. by the end 
of ~uch taxable year, or if later. 90 days 
after the date of such liquidation. and (iii) 
if ~uL'h partner has a deficit balance in 
the partner's capital account following the 
i1yuidatlon of the interest after taking into 
a,','ount all neL'essary adjustments for the 
partner,hip taxable year during which the 
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liquidation occurs, the partner is uncon

ditionally obligated to restore the deficit 

balance by the end of such taxable year 

(or. if later, within 90 days after the date 

of the liquidation), which amount is paid 

to the partnershi p's creditors or distributed 

to the other partners in accordance with 

their positive capital account balances, 

See * 1.704-1 (b)(2)(ii)(h), 
Even if the partnership agreement does 

not require an unlimited deficit restora

tion obligation of a partner. the allocation 
may still have economic effect to the ex

tent such allocation does not cause or 
increase a deficit balance in the partner's 

capital account (in excess of any limited 
dollar amount of such partner's deficit 

restoration obligation) if requirements (I) 
and (2) of §1.704-I(b)(2)(ii)(b) are satis

fied and the partnership agreement con
tains a "qualified income offset." Section 
J .704-1 (b)(2)(ii)(d), Finally, allocations 

that do not otherwise have economic ef
fect under the foregoing rules shall be 
deemed to have economic effect if at the 
end of each partnership taxable year a 
liquidation of the partnership at the end 
of such year or at the end of any future 
year would produce the same economic 
results to the partners if such rules had 
been satisfied regardless of the economic 
performance of the partnership. Section 
1.704-1 (b )(2)(ii)(i). 

As a general rule, the economic effect 
of an allocation (or allocations) is sub
stantial if there is a reasonable possibility 
that the allocation (or allocations) will 
affect substantially the dollar amounts to 
be received by the partners from the part
nership, independent of tax consequences. 
See § 1.704-1 (b)(2)(iii). Even if the al
location affects substantially the dollar 
amounts to be received by the partners 
from the partnership, the economic effect 
of the allocation (or allocations) is not 
substantial if, at the time the allocation (or 
allocations) becomes part of the partner
ship agreement. (I) the after-tax economic 
consequences of at least one partner may, 
in present value terms, be enhanced com
pared to such consequences if the alloca
tion (or allocations) were not contained in 
the partnership agreement, and (2) there is 
a strong likelihood that the after-tax eco
nomic consequences of no partner will, in 
present value terms, be substantially di
minished compared to such consequences 
if the allocation (or allocations) were not 

contained in the partnership agreement. 

See §1.704-I(b)(2)(iii). This test is com

monly referred to as the after-tax test. )n 

determining the after-tax economic benefit 

or detriment of an allocation to a partner, 

the tax consequences that result from the 
interaction of the allocation with such 

partner's tax attributes that are unrelated 

to the partnership will be taken into ac

count. Finally, the economic effect of an 

allocation is not substantial in two situa
tions described in § 1.704- I (b )(2)(iii)(b) 

and (b)(2)(iii)(c). The latter two situations 

are generally described as "shifting" and 
"transitory" allocations, respectively. 

If the partnership agreement provides 
for an allocation of income, gain, loss, 

deduction, or credit (or item thereot) to 
a partner that does not have substantial 

economic effect, then the partner's dis
tributive share of the income, gain, loss, 
deduction. or credit (or item thereot) is 
determined in accordance with the part
ner's interest in the partnership, Refer
ences in section 704(b) or § I. 704-1 to a 
partner's interest in the partnership. or to 
the partners' interests in the partnership. 
signify the manner in which the partners 
have agreed to share the economic bene
fit or burden (if any) corresponding to the 
income, gain, loss, deduction. or credit (or 
item thereat) that is allocated, taking into 
account all facts and circumstances relat
ing to the economic arrangement of the 
partners. See § 1.704-1 (b )(3). 

Section 1.704-1 (b)(1 )(iii) provides that 
an allocation that is respected under sec
tion 704(b) nevertheless may be reallo
cated under other provisions, such as sec
tion 482, section 704(e)(2). section 706(d) 
(and related assignment of income princi
ples), and §1.7SI-I(b)(2)(ii). 

The proposed regulations clarify sev
eral aspects of the regulations under sec
tion 704. The proposed regulations gen
erally provide a "look-through rule" for 
purposes of testing the substantiality of 
an allocation. The proposed regulations 
provide that in determining the after-taX 
economic benefit or detriment of a part
nership allocation to any partner that is a 
look-through entity. the look-through rule 
takes into account the tax consequences 
that result from the interaction of the allo
cation with the tax attributes of any owner 
of the look-through entity. Similarly, in 
determining the after-tax economic ben
efit or detriment to any partner that is a 



member of a consolidated group, the pro
posed regulations generally provide that 
the tax consequences that result from the 
interaction of the allocation with the tax at
tributes of the consolidated group and with 
the tax attributes of another member with 
respect to a separate return year must be 
taken into account. The proposed regu
lations provide that a look-through entity 
means a partnership, subchapter S corpo
ration, trust, an entity disregarded for Fed
eral tax purposes, or certain controlled for
eign corporations (CFCs). 

The proposed regulations clarify that, 
for purposes of §1.704-1(b)(2)(iii)(a), the 
after-tax economic consequences of an 
allocation contained in the partnership 
agreement was compared to the after-tax 
economic consequences of the allocation 
made in accordance with the partners' in
terest in the partnership (within the mean
ing of § 1.704-1 (b)(3». For that purpose, 
the partners' interest in the partnership 
was determined as if the allocations tested 
were not contained in the partnership 
agreement. Also, the proposed regulations 
remove the per capita presumption in 
§1.704-1(b)(3)(i). Finally, the proposed 
regulations include an example illustrat
ing one circumstance where a provision 
other than section 704(b) may be used to 
reallocate partnership items. 

Summary of Comments and 
Explanation of Provisions 

The final regulations adopt the pro
posed regulations with clarification of 
certain aspects in response to the com
ments received. 

A. Look-Through Entities and Members 
of a Consolidated Group 

For purpose of applying the after-tax, 
shifting, and transitory tests to a partner 
that is a look-through entity, the final reg
ulations provide that the tax consequences 
that result from the interaction of an allo
cation with the tax attributes of any person 
that is an owner, or in the case of a trust 
or estate, the beneficiary, of an interest in 
such partner must be taken into account. 

The final regulations define a 
look-through entity as a partnership, sub
chapter S corporation, trust, estate, an en
tity disregarded for Federal tax purposes, 
or certain controlled foreign corporations 
(CFCs). The final regulations change 

the look-through rule for CFCs (CFC 
look-through rule) to provide an owner
ship threshold that must be met in order 
to trigger look-through treatment. One 
comment suggested that, for administra
tive reasons, the look-through rule should 
apply only in cases involving partnerships 
(whether U.S. or foreign) that meet the 
control test in section 6038. The IRS and 
the Treasury Department agree that ad
ministrative concerns justify limiting the 
CFC look-through rule but are concerned 
that limiting the application of the rule as 
suggested would provide opportunities for 
abuse. Accordingly, the final regulations 
limit application of the CFC look-through 
rule to cases in which United Stated share
holders (within the meaning of section 
951(b» of the CFC in the aggregate own, 
directly or indirectly, at least 10 percent 
of the capital or profits interests of the 
partnership. 

In addition, the final regulations clar
ify that a CFC is treated as a look-through 
entity, but only with respect to allocations 
of items of income, gain, loss, or deduc
tion that enter into the computation of a 
United States shareholder's inclusion un
der section 951 (a) with respect to the con
trolled foreign corporation, enter into any 
person's income attributable to a United 
States shareholder's inclusion under sec
tion 951 (a) with respect to the controlled 
foreign corporation, or would enter into the 
computations described in this paragraph 
if such items were allocated to the con
trolled foreign corporation. The Treasury 
Department and the IRS are further con
sidering whether a CFC partner should be 
treated as a look-through entity in all cases 
and how any impact on the tax liability of 
a direct or indirect owner of the CFC part
ner resulting from actual or anticipated dis
tributions of property by the CFC partner 
under section 301 should be taken into ac
count in testing the substantiality of an al
location. 

Comments were also received on other 
aspects of the look-through rule. One 
comment suggested that the definition of 
look-through entity be expanded to include 
estates. Because estates generally pass 
through attributes in the same manner as 
trusts, this comment is adopted. Another 
comment questioned the inclusion of dis
regarded entities in the list of look-through 
entItles. The proposed regulations in
cluded disregarded entities because such 

entities are the actual state law partners 
in the partnership. The final regulations 
include disregarded entities in the list of 
look-through entities for this reason only. 

Several comments requested modifica
tions to the look-through rule based upon 
their contention that the rule was burden
some. One comment suggested the aban
donment of the look-through rule entirely, 
believing the application of § l. 701-2 
would protect the concerns underlying 
the proposed regulations and would be 
less burdensome. Another comment sug
gested that a five year presumption be 
included with respect to the after-tax test 
in § 1.704-1 (b )(2)(iii)(a), such that the 
economic effect of any allocation occur
ring five years after the date upon which 
the allocation became a part of the part
nership agreement would be presumed to 
be substantial. Finally, several comments 
requested either that the look-through rule 
apply only to partners owning more than 
20 percent of the profits or capital of the 
partnership or that the look-through rule 
provide procedures to help partnerships 
ease the burden of considering the tax 
attributes of their partners and indirect 
owners. 

One proposal to simplify the applica
tion of the look-through rule was to include 
a presumption that the partnership did not 
know and would not be required to inves
tigate the tax attributes of any partner un
less that partner directly or indirectly owns 
more than a 25 percent interest in the part
nership'S capital or profits. Alternatively, 
it was suggested that the final regulations 
provide certification procedures pursuant 
to which a partnership would be entitled to 
rely on a statement from its direct or indi
rect owner regarding such person's tax at
tributes. 

The substantiality test in its present 
form was adopted in 1986. The Trea
sury Department and the IRS believe that 
the final regulations merely confirm the 
proper application of the substantiality test 
in those instances in which the partnership 
is owned by one or more look-through 
entities. In that respect, the look-through 
rule in the final regulations is not a change 
to the substantiality test. The Treasury 
Department and the IRS do not believe 
that it is necessary at this time to simplify 
the application of the substantiality test as 
suggested by the comments. However, to 
address the concerns expressed regarding 
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the burden of the substantialit\ te~t a~ it 

applies to partner~hip~ with lo~)k-through 
entity partners, the tinal regulations in

clude a de minimis rule that provide~ thaI. 

for pUrposes of determining sub~tantialiIY, 
the tax attributes of de minimi.1 partner~ 
need not be taken into account. A de 

minimis partner is any partner. induding 

a look-through entity. that own~ 1e~~ than 

10 percent of the capital and protit~ of a 

partnership, and who i~ allocated le~~ than 

10 percent of each partnership item. Be

cause of the inclusion of this de minimis 
rule. the fmal regulations do not provide 
for a certification procedure. 

Some comments requested that the final 
regulations clarify what constitutes a "tax 
attribute" and an "interaction." The IRS 

and the Treasury Department believe that 
this issue is sufficiently addressed under 
the current regulations. and. therefore, no 
further guidance i~ provided in the final 
regulations. 

Finally. onc comment requested that the 
final regulations provide guidance for situ
ations in which the interaction of an alloca
tion to a look-through entity. such as a trust 
or estate, and the tax attributes of the bene
ficiary of the entity are dependent on other 
factors such as the timing and amount of 
distributions from the trust or estate to the 
beneficiary. For example, it may be diffi
cult to evaluate an allocation to a partner 
that is a trust where it is not known what 
distributions the trust will make. The IRS 
and the Treasury Department believe that 
this issue is addressed by the "strong like
lihood" language of the substantiality test 
and. therefore. the final regulations do not 
provide additional guidance. 

B. The Baseline for COlllparison ill 
.~ I. 70.J-1 ( h I( 2 )( iii I 

Section 1.704-I(h)(2)(iii)(a) provides 
that the economic effect of an allocation is 
not suhstantial if. at the time the allocation 
hecomes part of the partnership agreement. 
the .Ifter-tax economic consequences of 
at least one partner may. in present value 
terms. he enhanced compared to such 
consequences if the allocation were not 
contamed in the partnership agreement. 
and there is a strong likelihood that the 
after-tax economic consequences of no 
partner will. in present value terms. be 
~uhstantially diminished compared to such 
consequences if the allocation were not 
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contain.:d in the partnership agreement. 

Becau~e taxpayers have suggested that 

the ha~dine l'llmparison required hy this 

prO\ ision is unclear, the proposed regu

lations clarified this rule, consistent with 

the provisions of § 1.70-+-l(b)( I Hi). by 

explaining that the after-tax economic con

sequences that result from the allocation 

must be compared to such consequences 

that would result if the allocations were 

not contained in the partnership agreement 
and were determined in accordance with 

the partners' interests in the partnership. 
One comment suggested that an in

consistency existed between identifying 
the partners' interests in the partner

ship as the baseline for comparison in 
§ 1.704-I(b)(2)(iil)(a)(l) and (2) and the 

conclusions reached by § 1.704-1 (b)(5) 
Example 5. According to this comment, 
paragraph (ii) of §1.704-l(b)(5) Example 

5 provides that the sharing percentages 
under the partners' interests in the part
nership standard was 36 percent for one 
partner and 64 percent for the other partner. 
Comparing the after-tax economic con
sequences of the allocations contained in 
the partnership agreement with the 36/64 
sharing percentages results in the after-tax 
economic consequences of one partner 
heing enhanced and those of the other 
partner being substantially diminished. 
Thus. according to the comment, the con
clusion in paragraph (i) of § 1.704-l(b)(5) 
Example 5 cannot be correct. The after-tax 
test. however, is applied by comparing the 
allocations contained in the partnership 
agreement with the consequences deter
mined in accordance with the partners' 
interests in the partnership had the allo
cations not been part of the partnership 
agreement. In Ewmple 5. aside from 
the allocations being tested, the partners 
shared all other items equally and made 
equal capital contributions. To apply the 
substantiality test to the special allocations 
in that example, the results were compared 
to what would have occurred if the part
ners had 50/50 sharing percentages. This 
comparison revealed that one partner's 
after-tax economic return was enhanced 
and no partner's after-tax return was sub
stantially diminished. Thus, the specially 
allocated items had to be reallocated under 
the partners' mterests in the partnership. 
Under the facts of Example 5, the partners' 
interests in the partnership were the 36/64 
sharing percentages. which were the same 

percentages in which they aCluaily shared 
the partnership'S total income for the year. 

The reallocation did not change the per

centages in which the partners shared tOlal 

income, but rather, required that each item 

of income (that is, tax-exempt income and 

taxahle interest and dividends induded in 

total income) be shared in those same per

centages. Thus. in Ewmple 5 the partners' 

interests in the partnership for purposes of 

reallocating the items that lacked substan

tial economic effect was determined to be 
ditlerent than the partners' interests in the 

partnership used to test substantiality. 
One comment suggested that the com

parison to the partners' interests in the 

partnership is equally applicable when 
testing shifting and transitory alloca
tions under §1.704-I(b)(2)(iii)(b) and 

(c) as it is to the after-tax test under 
§ 1.704-1 (b )(2)(iii)(a), and suggested that 

the final regulations so provide. This 
comment is adopted and, in order to fur
ther clarify that the partners' interests 
in the partnership (determined without 
regard to the allocation or allocations be
ing tested) is the baseline for comparison 
when testing the substantiality of an allo
cation, whether under the after-tax test or 
the shifting or transitory allocation test, 
the final regulations remove the paren
thetical clauses inserted by the proposed 
regulations and add a sentence to the end 
of § 1.704-1 (b )(2)(iii)(a)(l) that provides 
that references in § 1.704-I(b)(2)(iii) to an 
allocation (or allocations) not contained in 
the partnership agreement mean that the 
allocation (or allocations) is determined 
in accordance with the partners' interests 
in the partnership (within the meaning of 
paragraph § 1.704-1 (b )(3 », disregarding 
the allocation (or allocations) being tested 
under § 1.704-1 (b)(2)(iii). 

C. Removal of Per Capita Presumption in 
~ 1. 704-J(b)( 3) 

The proposed regulations removed the 
per capita presumption in § I.704-1 (b)(3). 
Because this section generally does not 
contain mechanical rules to determine the 
partners' interests in the partnership, one 
comment suggested that the presumption 
was necessary to reduce complexity, and 
therefore recommended that the final regu
lations reinsert the presumption. However, 
because the per capita presumption failed 
to consider factors relevant to a determi-



nation of the manner in which the part
ners agreed to share the economic benefits 
or burdens corresponding to the allocation 
of partnership items, the correct result was 
reached in very few cases. Accordingly, 
the Treasury Department and IRS believe 
that any benefits of the presumption are 
outweighed by the potential for incorrect 
determinations. 

D. Example 29 

In Example 29 of the proposed regula
tions, B, a domestic corporation, and C, a 
controlled foreign corporation, form BC, 
a partnership organized under the laws of 
a foreign jurisdiction, with equal capital 
contributions. B and C are both wholly 
owned by A, a domestic corporation. Sub
stantially all of BC's income would not be 
subpart F income if earned directly by C. 
For the first fifteen years of the partner
ship, gross income is allocated lO percent 
to Band 90 percent to C, and all deductions 
and losses will be allocated 90 percent to B 
and 10 percent to C. After the initial fifteen 
year period, BC's gross income will be al
located 90 percent to B and 10 percent to C, 
and all deductions and losses will be allo
cated 10 percent to B and 90 percent to C. 
The example concludes that, apart from the 
application of section 704(b), the Commis
sioner may reallocate or otherwise not re
spect the allocations under other Code sec
tions. 

One comment questioned why Example 
29 did not contain a substantial economic 
effect analysis. Another comment in
ferred from the absence of a citation to 
§1.701-2 in Example 29 that the part
nership anti-abuse rule did not apply and 
would not be asserted by the IRS. Ex
ample 29 was included in the proposed 
regulations only to reiterate the provisions 
contained in §1.704-1(b)(1)(iii) regard
ing the effect other sections may have 
on partnership allocations. Accordingly, 
the Treasury Department and IRS do not 
believe that any further analysis is neces
sary. Moreover the list of other sections 
that can affect the validity of a partner
ship allocation in § l.704-l(b)(1 )(iii.) is 
not an exhaustive list and, accordingly, 
the absence of a citation to § L 701-2 or 
other potentially applicable sections does 
not preclude the applicability of those 
Provisions of law in the appropriate cir
cumstances. The Treasury Department 

and IRS continue to consider issuing ad
ditional guidance addressing the proper 
treatment of special allocations of items of 
a partnerShip that is owned primarily by 
related parties. Examples 29 and 30 in the 
proposed regulations have been renum
?ered as ~xamples 28 and 29, respectively, 
m these fmal regulations. 

Effective! Applicability Date 

The amendments made by these final 
regulations apply to partnership taxable 
years beginning on or after May 19,2008. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It also has been deter
mined that section 553(b) of the Admin
istrative Procedure Act (5 U.s.c. chapter 
5) does not apply to these regulations, and 
because these regulations do not impose 
on small entities a collection of informa
tion requirement, the Regulatory flexibil
ity Act (5 U.S.c. chapter 6) does not apply. 
Therefore, a Regulatory Flexibility Anal
ysis is not required. Pursuant to section 
7805(0 ofthe Code, the notice ofrulemak
ing preceding these regulations was sub
mitted to the Chief Counsel for Advocacy 
of the Small Business Administration for 
comment on its impact on small business. 

Drafting Information 

The principal authors of this reg
ulation are Jonathan E. Cornwell and 
Kevin L Babitz, Office of the Associate 
Chief Counsel (Passthroughs & Special 
Industries). However, other personnel 
from the IRS and Treasury Department 
participated in its development. 

* * * * * 
Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR part I is amended 
as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part 1 continues to read in part as follows: 
Authority: 26 U.S.c. 7805 * * * 

Par. 2. Section 1.704-1 is amended as 
follows: 

1. A sentence is added at the end of the 
paragraph (b)(1 )(ii)(a). 

2. A sentence is added at the end of the 
paragraph (b)(2)(iii)(a). 

3. Paragraphs (b)(2)(iii)(d) and (e) are 
added. 

4. The last two sentences of paragraph 
(b)(3)(i) are removed. 

5. Paragraph (b)(5) Examples 28, 29 
and 30 are added. 

The additions and revisions read as fol
lows: 

§ 1.704-1 Partner's distributive share. 

* * * * * 
(b) * * * 
(I) * * * 
(ii) Effective/applicability dates. (a) 

* * * Paragraphs (b )(2)(iii)(a) (last 
sentence), (b )(2)(iii)(d), (b )(2)(iii)(e), 
and (b )(5) Example 28, Example 29, 
and Example 30 of this section apply to 
partnership taxable years beginning on or 
after May 19, 2008. 

(2) * * * 
(iii) * * * (a) * * * References in this 

paragraph (b)(2)(iii) to a comparison to 
consequences arising if an allocation (or 
allocations) were not contained in the part
nership agreement mean that the alloca
tion (or allocations) is determined in ac
cordance with the partners' interests in the 
partnership (within the meaning of para
graph (b )(3) of this section), disregarding 
the allocation (or allocations) being tested 
under this paragraph (b)(2)(iii). 

* * * * * 
(d) Partners that are look-through enti

ties or members of a consolidated group
(1) In general. For purposes of apply
ing paragraphs (b)(2)(iii)(a), (b), and (c) 

of this section to a partner that is a look
through entity, the tax consequences that 
result from the interaction of the allocation 
with the tax attributes of any person that is 
an owner, or in the case of a trust or es
tate, the beneficiary, of an interest in such 
a partner, whether directly or indirectly 
through one or more look-through entities, 
must be taken into account. For purposes 
of applying paragraphs (b)(2)(iii)(a), (b), 

and (c) of this section to a partner that is 
a member of a consolidated group (within 
the meaning of § 1.1502-1 (h», the tax con
sequences that result from the interaction 
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of the allocation \\ ith the tax attribute:- of 
the consolidated group and with the ta.\ at
tributes of another member \\ ith respect tll 
a ... eparate return ~ ear mu~t be taken into 
account. See paragraph (b H 5) Example 2<; 
of thi.' -.ection. 

(2) Look-through Clltl1\·. For pur-
po~e" of this paragraph (bH~)(iii)(d). a 
look-Ihrrlllgh elllitl· lTlean~-

(i) A partner~hip: 
(ii) A ... uhchapter S corporation: 
(iii) A trust or an e ... tate: 
U\') An entity that is disregarded for 

Federal tax purposes. such as a qualified 
... uhchapter S suhsidiary under section 
1361(h)(3). an entity that is disregarded 
as an entity separate from its owner under 
*~301.7701-1 through 301.7701-3 of this 
chapter. or a qualified REIT subsidiary 
within the meaning of section 856( i)(:?): or 

(\.) A controlled foreign corporation 
If United States shareholders of the con
tro I led foreign corporation in the aggre
gate own. directly or indirectly. at least 
10 percent of the capital or profits of 
the partnership on any day during the 
partnership's taxahle year. In such case_ 
the controlled foreign corporation shall 
he treated as a look-through entity. but 
only with respect to allocations of in
come. gain. loss. or deduction (or items 
thereof) that enter into the computation 
of a United States shareholder's inclu
sion under section 951(a) with re-.pect to 
the controlled foreign corporation. enter 
into any person's income attributahle to 
a United States shareholder's inclusion 
under section 951 (a) with respect to the 
controlled foreign corporation, or would 
enter into the computations descrihed in 
this paragraph if such items were allocated 
to the controlled foreign corporation. See 
paragraph (bl(2)(iii)(iI)(6) for the defini
tion of indirect ownership. 

(3) Controlled foreigll corporaliollS. 

For purposes of this section, the term 
cOlllrolled jllreign corporation means a 
L'ontrolled foreign corporation as defined 
in section 957(01) or section 953(cl. In 
the ca~e of a controlled foreign corpo
ration that is a look-through entity. the 
tax attrihutes to be taken into account 
are thlN~ of any person that is a United 
Slate, shareholder (as defllled in para
~raph \ h )12)( iii HdH:;) of this section) 
llf the L'lllltrolled foreign corporation. 
llr. if the l:nited States "hare holder is a 
Illok-thnlllgh entit~. a L:nited States person 
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that 0\\ n~ an mterest in ,u~'h shareholder 
directly llf Indirectly through one or more 
look-through entitie~. 

(-I) Ollled Slatel [lenon. For purpose~ 
of this section. a enilt'd SlutfS PI'f'.I()/1 is a 
pl'rson described in sectIon 7701(a)(JO)' 

(5) eniled States .IJwrt'iwlder. For pur
poses of this sectlllll. a C'nited Slatl'.1 share
holder i ... a per~on descnhed in section 
951(h) or section 9SJ(c) 

(6) Indireel OII'11I'f'.lhip. For purposes of 
this section. indirect ownership of stock or 
another equity interest (such as an interest 
in a partnership) shall be determined in 
accordance with the principles of section 
J 18, substituting the phrase "10 percent" 
for the phrase "50 percent" each time it 
appears. 

(e) De minimis rule. For purposes of 
applying this paragraph (b)(2)(iii), the 
tax attributes of de minimis partners need 
not be taken into account. For purposes 
of this paragraph (b)(:?l(iii)(e). a de mill
imis partner is any partner. including a 
look-through entity that owns. directly 
or indirectly, less than 10 percent of the 
capital and profits of a partnership. and 
who is allocated less than 10 percent of 
each partnership item of income, gain. 
loss. deduction. and credit. See paragraph 
(b)(:?)(iii)(d)(6) of this section for the def
inition of indirect ownership. 

* * * * * 
(5) * * * 
Ewmp/I':!!i. I i I B. a domestiC L'prporatinn. and 

e. a cllnIrolkd fllfel~n l·nrporatinn. f"rm Be. a part
n~r,hip "r~anllcd under the la"s of countt;. X. Band 
e <'ach cOnIrihule 50 percenl of the capital of Be. B 
and Care \\ hoJl: -l1\\ ned ,ub'ldianes 01 A. a domestIC 
corporallnn. Suthlanllali) all of BC, Income "ould 
nnl ~ sUhpart F inc'elm ... if ~ameJ dlrtytl) h:- e The 
Be partna,hip agreement pro\ idn that. for Ihe first 
t1fIeen years. BCs gro" Inwme "ill he allocated 10 
pt'rct'nI to Band '10 percenl III C. and Bes dedue
\Ions ,]fid lo"e, "III be allocated 9() percenlto Band 
I () perl'em III e. The partnership agreemem abo pm
\ Idcs th.l!. Jft<.'r tht' initial tifteen )t'Jr period. Be, 
~fl"s Inc'''me'' III he allOt'dled 90 percent 10 B and I () 
percent to C. and Be, deductlnns and 10,,", "ill he 
alloc'dled I () percent 10 Band 90 percenl to e. 

1111 Apart from the applIcation of section 704\b). 
Ihe e cllllntl"loncr ma\ reallocate or olherv. ise not re
'peel the alloc'allons under other ,Cc·tllln' See para
graph I hlll)1 iii) of this "'eetlon. For example. Be, 
allocation, llf gross income. deduction,. and losses 
m.l\ he e\aluated and r<:allcx,ated lor nol rc)pected). 
a, Jppre'priJle. It it is detemuned that the allocallom 
re,ult In the <:\a,ion of la\ Dr do nol cleMI) rellect 
In,-'omc undt~r ,ection ..+K2 

E lUmpi" 2<). PRS i, a partnership" ith three equal 
panners. A. B. and C. A is a corporation that is a 
mcmr.cr ell a ,'onsoltdal<:d group "ithin the mean-

In~ of § I 1502-I(hl B is a suhchapt<:r S corpora. 
IIl'n Ih.II" "'hllll) l'",ned O! D. an mdi\Iduil!. C I' 
.1 rartner,hlp \\ Ilh 1\\ ,1 partn~r,. E. an mdi\ ldual. and 

F .1 enrporallon thai I' a mcmhcr of a l'onslllidalcd 
,:r"ur "ilhln Ih~ meantng nf §I I~O>I{h) Fllrpur. 
I""<'s of paragraph lo\{~\{ili) of Ihi, ~·lInn. in lit. 
Icrt1l1ntn~ Ihe afla-Iax ~,nnllml' ~netitllr dctnmcm 
l,t.lll alll1<:allon III A. Ihc la\ C:lm,equenc'c, Ihat rt,uiI 

trlHIl Ihe mlCral'l/on nf Ihc alllx:alll'n 10 :\ "'Ith ltk 
1.1\ .lItnhutc, of Ihe l'lllbl,lidaled gwup of '" hlch A I' 
.1 mcmOer mu,t ~ lalcn into aecoum In detennin. 
In~ Ihc afler-I.I\ el'ononllC hcndil or dClnmem of an 
allocation 10 B. Ihe la.\ c'onsequen,e, Ihal rtsull from 
Ihe 1t1leraCIiOn of [he allneatlOn "lIh Ihc lax allrthUle, 
of D musl ~ taken Inlo accoun\. In delermmmg the 
after-tax el'onomic hcnelil or delrimcnI of an alloca· 
lion 10 C. the la\ consequences Ihal result from the 
inleractlOn of the allocation with the tax allrihules of 
E and the consolidaled group of whil'h F is a member 
musl be Iaken into account. 

ElLll1lfJ/e J(). (i) A. a controlled foreign l'Orpora· 
lion, and B. a foreign corporation Ihal IS not a can· 
trolled foreign corporation. fom1 AB. a partnership 
organized under Ihe laws of country X. The part· 
nership agreemenl contains the prnvisions necessaT)' 
to comply with the econonllc elle,t safe harbor of 
paragraph (b)(2)(li)(I») of this scelion. A is wholly· 
lm ned by C. a domeslic corporation Ihal is nOI a 
member of a consolidaled group" ithin [he meaning 
of § I. 1502-1 (h) B IS wholly owned by an individ· 
ual who is a citizen and residenl of country X and is 
nOI related to A. Neilher A. B. nor AB, is engaged 
in a trade or business in the UllIted States. A and B 
each contribule 50 percenl of the capllalof AB. There 
is a strong likelihood Ihat in each of the neXI several 
year, AB will realize equal amounls of gross income 
that would constilule subpan F income if allocated 10 

A. and gross income Ihal would not conslilute subpart 
F income if allocated to A ("non-subpart F income"). 
A and B agree to share bonom-line net income from 
AB equally; however. rather than share all items of 
gross income equally. A and B agree that B will be 
allocated all of AB's subpart F income to Ihe eXlenl 
of its 50 percent share of bottom-line net im:ome. In 
) ear I. AB earns $60\ of income. $30)( of which is 
subpart F income and is allocated to B. and $30x of 
which is non-subpan F income and is allocaled to A. 

(ii) Although neither A nor B is subject 10 U.S. laJI: 
"ith respect to its distributive share of the income of 
AB, under paragraph (b)(2)(iii)(d) of this section. the 
tax attributes of C must be laken into accounl With 
res peel to A for purposes of applying Ihe le,ts dc· 
,cnbed in paragraphs (b){2)(iii)(Ll). (b). and (e) oflhi, 
'eetion. The allocations in year I have economic ef
fec\. However, the economic effect of the allocalions 
i, not substanual under Ihe test described in para
graph (b)(2)(iii)(b) of this section because there was a 
qrong likelihood. at the lime the allocations became 
part of the AB partnership agreement. thatlhe nel in
creases and decreases 10 A's and B's capital accounIS 
in year 1 would not differ substantially when com
pared to the net increases and decreases to A\ and B's 
capital accounts for year I if the allocalions were nOI 
contained in the partnership agreement, and the total 
tax liability from the income earned by AB in year I 
(taking into account the tax anribules of the alloca· 
tions 10 C) would be reduced as a result of such al
locations. Under paragraph (bJ( 3) of this section. the 
subpart F income and non-subpart F Income earned 



by AB in year 1 must each be reallocated SO percent 
to A and SO percent to B. 

* * * * * 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved May 8, 2008. 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy). 

(Piled by the Office of the Federal Register on May 16, 2008, 
8:45 a.m .• and published in the issue of the Federal Register 
for May 19, 2008. 73 F.R. 28699) 

Section 3402.-lncome Tax 
Collected at Source 
26 CFR 31.3402(g)-1: Supplemental wage pay
menrs. 
(Also. § 31.340J(b)-J(a).) 

Supplemental wages; income tax. 
This ruling provides guidance with respect 
to income tax withholding in nine differ
ent situations involving the payment of 
supplemental wages. Rev. Ruls. 66-294 
and 67-131 obsoleted. 

Rev. Rul. 2008-29 

ISSUE 

How does an employer determine the 
amount of income tax required to be with
held under section 3402 of the Internal 
Revenue Code with respect to certain sup
plemental wages the employer pays to an 
employee. 

FACTS 

In this revenue ruling nine different 
situations are described: (l) commissions 
paid at fixed intervals with no regular 
wages paid to the employee; (2) commis
sions paid at fixed intervals in addition 
to regular wages paid at different inter
vals; (3) draws paid in connection with 
commissions; (4) commissions paid to 
the employee only when the accumu
lated commission credit of the employee 
reaches a specific numerical threshold; 
(5) a signing bonus paid prior to the com
mencement of employment; (6) severance 
pay paid after the termination of employ
ment; (7) lump sum payments of accumu
lated annual leave; (8) annual payments of 

vacation and sick leave; and (9) sick pay 
paid at a different rate than regular pay. In 
these situations, it is assumed, for income 
tax and income tax withholding purposes, 
that there is no constructive receipt or 
constructive payment of wages before the 
actual payment of wages, that no amounts 
are required to be included in income 
under section 409A before the actual pay
ment of wages, and that all payments are 
made on or after January 1,2007. Except 
for Employee F in Situation 5, none of 
the employees below is paid more than 
$1,000,000 of supplemental wages during 
any calendar year. 

Situation J. Employee A works as a 
salesperson for employer X. During A's ca
reer as an employee with X, X has paid A 
only commissions as compensation for ser
vices. X pays the commissions credited to 
A on a monthly basis. 

Situation 2. Employee B works as a 
salesperson for employer Y. Y pays B a 
monthly salary of $10,000, which it pays 
on the first business day of the month. In 
addition to the salary, Y pays B a commis
sion equal to 5 percent of sales. Y pays the 
amount of accumulated commissions to B 
each Monday unless the Monday is a fed
eral holiday, in which case the amount is 
paid on the next business day. Y withholds 
income tax from the monthly salary paid to 
B. 

Situation 3. Employee C works as a 
salesperson for employer Z. Under C's em
ployment arrangement, Z pays a $5,000 
draw to C on a semimonthly basis. To
gether with the second $5,000 draw pay
ment for a month, Z pays C the amount of 
commissions credited to him less the total 
amount of draws ($10,000) that Z pays C 
during that month. If C's draws exceed the 
amount of commissions earned by C dur
ing that month, Z reduces the amount of 
the draws paid to C during the next month. 
If C terminates employment with Z, he is 
obligated to repay any draws received in 
excess of commissions earned. C receives 
no wage payments other than the semi
monthly draw payments and the monthly 
commission payments. 

Situation 4. Employee D has worked as 
a salesperson for employer M for a num
ber of years, and has been compensated 
solely by commission. M pays D the com
missions credited to D whenever her accu
mulated net commissions equal $1,000 or 
more. On January 14, D has $1,350 in ac-

cumulated commissions. This is the first 
day of the year the amount of commissions 
credited to her has equaled or exceeded 
$1,000, and M pays the full accumulated 
amount ($1,350) to D on January 15. This 
payment is the first payment of wages to 
D for the calendar year. D has $2,125 in 
accumulated commissions credited to her 
account on January 31, which is the next 
day in the calendar year that the amount of 
commissions credited to her has exceeded 
$1,000. M pays the full amount of accu
mulated commissions ($2,125) on Febru
ary 1. This payment is the second payment 
of wages to D for the calendar year. 

Situation 5. Under an employment con
tract entered into on May 1 of Year 1, Em
ployee F is scheduled to begin performing 
services for employer P on October 1 of 
Year 1. F will receive regular wages of 
$75,000 per month for his services as an 
employee of P, and will have a monthly 
payroll period. On June I of Year 1, P pays 
F $2,100,000 as a bonus for signing the 
employment contract. F has received no 
wage payments in any year from P prior to 
the payment on June 1 of Year 1. F has re
ceived no wage payments from agents of P 
or any other person treated as the same em
ployer as P under § 31.3402(g)-I(a)(3)(i) 
of the Employment Tax Regulations. 

Situation 6. Employee G performs ser
vices for employer S, which has a sever
ance pay plan for its employees. The plan 
provides that, generally, if an employee 
is involuntarily terminated, the employee 
will receive weekly severance pay equal to 
his or her ending regular weekly pay. The 
severance pay will continue after termina
tion for the number of weeks that is equal 
to the number of full years the employee 
performed services as an employee for the 
employer multiplied by 3. G is involuntar
ily terminated by S on June 30 of Year 1, 
after G has performed services as an em
ployee of S for 17 years. Thus, G will re
ceive 51 weeks of severance pay, which 
will be paid weekly starting in July of Year 
1 and continuing into Year 2. 

Situation 7. In general, Civil Service 
employees of the Federal Government 
earn specified hours of annual leave each 
80-hour biweekly pay period, depending 
on the length of the employee's service. 
Employees, under usual circumstances, 
are permitted to accumulate earned but 
unused annual leave from year to year, up 
to a specified maximum number of hours. 
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When an employee leaves the ~er\lce of 
the Federal Government. the employee re
cei\ es his or her tinal payment Df regular 
\\ age" and. either in the same check or in a 
separate check. receiws payment for any 
unused accumulated annual leaw. com
puted at the employee' s former regular 
pay rate. The terrl1lnatmg employee re
ceives a report from the agency for which 
the employee \\ orb. or the agency \ des
Ignaled agent. ~pel'ify ing the amount of 
the payment of the accumulated annual 
ka\e. Federal agency T pays Employee H 
a lump sum payment for unused accumu
lated annuallcaw upon H's termination of 
employment. 

Sill/Illioll 8. Employer U maintains a 
plan that pays its employees at the end 
(If approxllnately each 12-month period a 
lump sum payment known ,IS a vacatIOn 
and "Ick \cave allowance. An employee re
l'eive~ Ihi~ payment whether or not he or 
she has been absent from work because of 
\acalion or illness. However. in the event 
of absenteeism because of vacation or ill
ne~s. the employee receives no regular pay 
for the period of absence. U makes a lump 
,Ulll payment under the plan to employee 
I 

Sill/atioll Y. Employer V pays ih em
ployecs at one rate w hen the employee is 
prcsent and working and at another rate 
"'hen the employee is absent because of 
sickness. The employer maintains payroll 
records that separately state the amount 
of wages paid for working days and the 
amount of wages paid for sick pay. V 
makes a single payment of wages to em
ployee K for a payroll period. and the pay
ment includes an alllount for working days 
and an amount for ~ick pay. 

l.AW AND ANALYSIS 

Section 31.3-l02(gJ-J(a) of the regula
tion~. as amended hy T.D. 9276. 2006-2 
C.R . .f23. prm'ides rules for determining 
\\ hether wages paid to an employee are 
rq~llbr \\ ago or supplemental wages. The 
~lIllelldmenh 10 the regulations are effec
tive with respect to wages paid on or af
tn January I. 20(H. Whether wages are 
c/a"Slfied as regular wages or supplemen
\;II \\ ages may haw significance in deter
minlllg. the amount of income tax reqll\red 
to he \\ithheIJ. 

Sectiun JU-102(gl-l(aI(IHil of the 
regulation~ provides that supplemental 
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wage~ are all wages paid by an employer 
that are not regular wages. Supplemental 
\\ age~ inl'lude II age payments made \\ ith
(lut regard to an employee's payroll perilld. 
but also Illay include payments made I'm 
a payroll period. The regulations prO\ide 
man) examples of supplemental \\ ages 
lI1c1uding commissions. bonuses. nonljual
ified deferred compensation includible in 
wages. and back pay. The regulations also 
prmide that amounts that are described as 
supplemental wages in the definition in 
the regulations are supplemental wages re
gardless of whether the employer has paid 
the employee any reg.ular wages during 
either the calendar year of the payment or 
any prior calendar year. 

Section 3l.3402(gl-l(a)(I)(ii) of the 
regulations provides that. as distinguished 
from supplemental wages. regular wages 
are amounts that are paid at a regular 
hourly. daily. or similar periodic rate (and 
not an overtime rate) for the current pay
roll period or at a predetermined fixed 
determinable amount for the current pay
roll period. 

Section 31.34U2(g)-l(a)(2) of the reg
ulations provides that if a supplemental 
wage payment. when added to all supple
mental wage payments previously made 
by one employer (as defined under the 
regulations) to an employee during the 
calendar year. exceeds $1.000.000. the 
rate used in determining the amount of 
withholding on the excess (induding any 
excess which is a portion of a supplemen
tal \\ age payment) shall be equal to the 
highest rate of tax applicable under section 
I of the Code for such taxable years begin
ning in such calendar year. This nat rate 
shall be applied without regard to whether 
income tax has been withheld from the 
employee's regular wages. without al
lowance for the number of withholding 
allowances claimed by the employee on 
Form W -4. "Employee's Witllllo/dillK Al

/OIwncC' Certificate." without regard to 
whether the employee has claimed exempt 
status on Form W-4. without regard to 
whether the employee has requested ad
ditional withholding on Form W-4. and 
without regard to the withholding method 
used by the employer. Withholding un
der * 31.3.f02( g )-1 ('1)( 2) is referred to as 
mandatory flat rate withholding. 

If the supplemental wages paid to an 
employee by an employer (as defined 
in the regulations) during a calendar 

~ ear do not exceed $1.000.000. then 
tht' amount of income tax withholding 
I, dt'tennined under the rules provided 
in * JIJ.f02(g)-I(al(6) and (7). These 
paragraphs des(fibe two prncedures for 
withholding on supplemental wages: the 
aggregate procedure and optional nat rate 
withholding. 

An employer applies the aggregate pro
cedure de~nihed in * J U402(gl-l(al(b) 
by using the withholding tahb applicahle 
to the payroll period with respect to which 
the employer is calculating the income tax 
withholding liability on the supplemental 
wages. The supplemental wages. if paid 
concurrently with wages for a payroll pe· 
riod. are aggregated with the wages paid 
for such payroll period. If not paid con· 
currently. the supplemental wages are ag· 
gregated with the wages paid or to be paid 
within the same calendar year for the last 
preceding payroll period or for the current 
payroll period. if any. The amount of tax 
to be withheld is determined as if the ag· 
gregate of the su pplemental wages and the 
regular wages constituted a single wage 
payment for the regular payroll period. 

The aggregate procedure can be used 
to determine the amount of income tax to 
be withheld with respect to any payment 
of supplemental wages. except to the ex
tent that mandatory nat rate withholding 
applies. See * 31.3402(g)-I(a)(6) of the 
regulations. However. optional nat rate 
withholding may only be used under cer
tain conditions. 

Under ~ 31.3402(g)-I(a)(7)(i) of the 
regulations. an employer must meet the 
following conditions at the time of pay
ment to use optional nat rate withholding 
with respect to a supplemental wage pay
ment or portion of a payment: 

(A) The wage payment or por
tion of the payment is not subject to 
mandatory tlat rate withholding under 
* 31.3402(gl-l(a)(2) of the regulations; 

(B) The supplemental wages are either 
not paid concurrently with regular wages 
or are separately stated on the payroll 
records of the employer; and 

(C) Income tax has been withheld from 
regular wages of the employee during the 
calendar year of the payment of the sup
plemental wages or the preceding calendar 
year. 

In determining the amount of income 
tax withholding applicable under the ag
gregate procedure. it is necessary to deter-



mine the payroll period of the employee so 
that the correct withholding table can be 
applied. Withholding tables are updated 
each year and are found in Publication 15, 
(Circular E), Employer's Tax Guide. 

Section 31.3401(b)-I(a) of the regula
tions provides that the term "payroll pe
riod" means the period of service for which 
a payment of wages is ordinarily made to 
an employee by his or her employer. It is 
immaterial that the wages are not always 
paid at regular intervals. 

Section 31.3401(b)-I(b) uf the regula
tions provides that for purposes of section 
3402, an employee can have only one pay
roll period with respect to wages paid by 
anyone employer. Thus. if an employee 
is paid a regular wage for a weekly payroll 
period and in addition thereto is paid sup
plemental wages (for example, bonuses) 
determined with respect to a different pe
riod, the payroll period is the weekly pay
roll period. 

Section 31.3401(b)-l(d) of the regu
lations provides that the term "miscella
neous payroll period" means a payroll pe
riod other than a daily, weekly, biweekly, 
semimonthly, monthly, quarterly, semian
nual, or annual payroll period. 

Employers may elect to use either 
the percentage method of withholding or 
the wage bracket method of withholding 
in withholding on regular wages of an 
employee. In applying the aggregate pro
cedure applicable to supplemental wages, 
the employer will ordinarily apply the 
method of withholding used with respect 
to regular wages if the employer pays 
regular wages to the employee. Section 
3U402(b)-1 of the regulations provides 
that the amount of tax to be deducted and 
withheld under the percentage method of 
withholding shall be determined under 
the applicable percentage method of with
holding table contained in Publication 15, 
according to the instructions contained 
therein. Similarly, § 31.3402(c)-I(a)(l) 
of the regulations provides that the correct 
amount of withholding under the wage 
bracket method shall be determined under 
the applicable wage bracket withholding 
table contained in Publication 15 issued 
for use with respect to the period in which 
such wages are paid. 

Section 3402(c)(3) and § 31.3402(c)
i(c)(3) of the regulations provide, with 
respect to wage bracket withholding, 
that if wages are paid to an employee 

without regard to any particular period, 
as, for example, commissions paid to a 
salesperson upon consummation of a sale, 
the amount of tax to be deducted and 
withheld shall be determined in the same 
manner as in the case of a miscellaneous 
payroll period containing a number of 
days (including Saturdays, Sundays, 
and holidays) equal to the number of 
days (including Saturdays, Sundays, and 
holidays) which have elapsed beginning 
with the latest of the following days: 

(i) The first day after the last payment of 
wages to such employee by such employer 
in the calendar year, or 

(ii) The date on which such individual's 
employment with such employer began in 
the calendar year, or 

(iii) January I of such calendar year, 
and ending with (and including) the date 
on which such wages are paid. 

Situation 1. Section 31.3402(g)-
I (a)(1 )(i) of the regulations specifically 
includes commissions as an example of 
supplemental wages. Amounts included as 
supplemental wages under the definition 
in the regulations are supplemental wages 
regardless of whether the employer has 
paid the employee any regular wages 
during either the calendar year of the 
payment or any prior calendar year. 
Because the commission payments are 
supplemental wages, X has paid A only 
supplemental wages and no regular wages. 

An employer determines income tax 
withholding on a payment of supplemental 
wages under either the aggregate proce
dure or optional flat rate withholding. X 
may not use the optional flat rate method 
with respect to the wages paid to A be
cause one of the three requirements set 
forth in § 31.3402(g)-I(a)(7)(i) has not 
been met. X has not withheld income tax 
from regular wages paid to A. during the 
calendar year or the preceding calendar 
year. Therefore, X must use the aggregate 
procedure to determine the amount of in
come tax withholding on the commissions 

paid to A. 
The payroll period of any particular em

ployee is the period of service for which 
a payment of wages is ordinarily made 
to an employee by the employer. See 
§ 31.340l(b)-1(a). A receives no regular 
wages; therefore, the payroll period can
not be determined with respect to regular 
wage payments made by X but is deter
mined by the period of service for which 

the payments of supplemental wages are 
ordinarily paid by X to A. Because X makes 
payments of the commissions to A on a 
monthly basis, A has a monthly payroll pe
riod. Therefore, X determines withhold
ing on the commissions by using the ap
plicable table for a monthly payroll period 
found in Publication 15. 

Situation 2. Y is paying B both reg
ular wages (the salary) and supplemental 
wages (the commissions). Because the 
regular wages are paid on a monthly ba
sis, B has a monthly payroll period. The 
frequency of payment of the supplemental 
wages has no effect on the determination 
of 8's payroll period because B receives 
periodic regular wage payments during the 
calendar year. 

Y may use either the aggregate proce
dure or optional flat rate withholding to 
determine income tax withholding on the 
commissions paid to B. Under the facts 
here, Y did not pay the supplemental wages 
concurrently with the wages for the pay
roll period. Therefore, if Y uses the aggre
gate procedure, Y may include, in the cal
culation of the aggregate of regular wages 
and supplemental wages, the regular wage 
payments for either the current or the last 
preceding payroll period. In calculating 
the aggregate wages, the employer would 
also include any other supplemental wage 
payments made for such payroll period. 
Thus, for example, in determining the cor
rect withholding on the fourth commission 
payment during a month under the aggre
gate procedure, Y needs to aggregate reg
ular wages paid for the payroll period plus 
the three prior commission payments for 
the payroll period (and any other supple
mental wage payments paid for that pay
roll period) and then apply the applicable 
monthly payroll table in Publication 15. 
Because Y has withheld income tax from 
regular wages paid to 8, Y may also use 
optional flat rate withholding to determine 
the amount of withholding on thc supple
mental wage payments to B. 

Situation 3. Under this wage structure, 
the draws represent payments of commis
sions that are supplemental wages. The 
draws are debited against commissions, 
and the employer reduces the amount of 
the draws if they exceed commissions. 
Thus, the payment of the draw is a pay
ment of commissions and not a payment 
of salary, and constitutes supplemental 
wages not regular wages. Therefore, Z is 
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paying only supplemental wages to C. and. 
as in situation I. the employer mu~t u~e the 
aggregate procedure in determining the 
amount of withholding on the pa) menh of 
wages to the employee Becau~e Z ordi
narily pay~ C her wpplemental wage~ on 

a ~emimonthly basi ... C ha~ a semimonthly 
payroll period. Thus. Z should use the ap
plicable .. emimonthly withholding table in 
Publication 15 in determining withholding 
on payments to C. 

Sarwl/o" -I. Umler the facts of this sit
uation. f) is receIving only supplemental 
wages. and thus M must use the aggre
gate procedure In determining income tax 
withholding required under section 3402. 
However. the wages are not paid at regu
lar intervah. Because the wages are not 
paid based on a period of service. but on 
some other basis (i.e .. the date the amount 
of unpaid commissions credited to the em
ployee equals or exceeds $1.000). the in
come tax withheld from the wages paid 
to D is based on the rules applicable (0 

wages paid without regard to any period 
provided in * 3 U402(c)-I(c)(3) or Pub
lication 15. Under these rules. the income 
tax to be withheld is determined based on 
the applicable table for a miscellaneous 
payroll period. The first payment to the 
employee is treated as a payment for a mis
cellaneous payroll period of 15 days, and 
the employer determines the income tax 
withholding based on that period. The 15 
days is derived from a beginning date of 
January I, which is the latest of (a) the first 
day after the last payment of wages to such 
employee by such employer in the calen
dar year. (b) the date on which the em
ployee began employment with such em
ployer in the calendar year. and (c) Jan
uary 1 of the calendar year. and an end
ing date of January 15. the date on which 
the wages were paid. Similarly. the with
holding on the second wage payment is de
tennined based on a miscellaneous payroll 
period of 17 days. from January 16 (the day 
after the last payment of wages) to Febru
ary I. the date on which the wages were 
pard. 

Sill/illioll 5. The bonus payment on 
June 1 of Year I is supplemental \\ ages. 
See Rev. Rul. 2004-109. 200+-2 C.B. 
958. and * 3U.+02(g)-I(a)(I). To the 
extent the bonus exceeds $1.000.000. P 
is required to apply mandatory tlat rate 
withholding under § 3 U'+02(g}-1 (a)(2) 
because the supplemental wages paid to F 

1152 2008-1 C.B. 

by P eXI.:eed $ t .000.000 for the calendar 
year. Thus. P I~ required to apply manda
tory !lat rate withholding with respect to 
S 1.1 00.000 of the bnnus. 

With respect to the first $1.000.000 
portion of the signing bonus. P has the 
choice of either applying the aggregate 
procedure or treating the amount as sub
ject to mandatory tlat rate withholding. 
See * 31.3402(g}-l(a)(4)(iv) of the regu
lations. which provides that. in the case of 
a supplemental wage payment that. when 
added tn all supplemental wage payments 
previously made by the employer to the 
employee in the calendar year. results in 
the employee having received in excess 
of $1.000.000 supplemental wages for the 
calendar year. the employer may subject 
the entire amount of such supplemental 
wage payment to mandatory flat rate with
holding. If P uses the aggregate procedure, 
the payroll period to be applied with re
spect to determining the amount of income 
tax to be withheld on the first $1,000,000 
portion of the bonus is the monthly payroll 
period, because the regular wage payments 
to be paid to F during the calendar year are 
scheduled to be paid on a monthly ba~i~. P 

may not use optional tlat rate withholding 
to determine income tax withholding on 
F's signing bonus because at the time the 
bonus is paid P has not withheld income 
tax from regular wages paid during year 1 
or the preceding year. 

Situation 6. Severance pay is supple
mental wages because it is not a payment 
for services in the current payroll period 
but a payment made upon or after termi
nation of employment for an employment 
relationship that has terminated. Thus, al
though the payments in this situation are 
for a fixed determinable amount for 51 
weeks. they are not fixed payments for the 
current payroll period and thus are not reg
ular wages. 

Because the severance pay is supple
mental wages. the u~ual rules for determin
ing income tax withholding with respect 
to supplemental wages apply. S can use 
the aggregate procedure to determine with
holding on the payments. Alternatively, 
if S has withheld income tax on regular 
wages paid to G in Year 1. S can use op
tional tlat rate withholding to determine 
the withholding with respect to the supple
mental wage payments in Year 1 and Year 
.., 

S/llIll1iOfl 7. The lump sum paymentGf 
accumulated annual leave is a supplemen
tal wage payment. because it is not a pay
ment at a regular rate for the current pay
roll period. T can use the aggregate pmce
dure in determining income ta.'( withhold
ing with respect to the amount of the ac
cumulated annual leave payment. T sepa
rately states the amount of the supplemen
tal wages on its payroll records. Thus, if 
T has withheld income tax from regular 
wages paid to H during the calendar year 
or the preceding calendar year. T can use 
optional nat rate withholding to determine 
the withholding with respect to the supple
mental wage payment. 

S/rualioTl 8. The annual payment of 
the vacation and sick leave allowance is 
a supplemental wage payment, because it 
is not a payment at a regular rate for the 
current payroll period. U can use the ag
gregate procedure to determine the income 
tax withholding with respect to the leave 
allowance payment. The supplemental 
wages are not paid concurrently with reg
ular wages. and thus U meets one of the 
requirements for use of optional flat rate 
withholding. that the supplemental wage 
payment must be either not paid concur
rently with regular wages or separately 
stated on the payroll records of the em
ployer. If U has withheld income tax from 
regular wages paid to J during the calen
dar year or the preceding calendar year. 
U can use optional flat rate withholding 
to determine the withholding on the leave 
allowance payment. 

Situation 9. The portion of the wage 
payment for sick days is supplemental 
wages. because the sick pay is paid at a 
different rate than the regular wages paid 
the employee. V can use the aggregate 
procedure to determine withholding with 
respect to the sick pay. V separately states 
the amount of the sick pay on its payroll 
records. Thus, if V has withheld income 
tax from regular wages paid to K during 
the calendar year or the preceding calendar 
year. V can use optional tlat rate withhold
ing to determine the withholding on the 
sick pay. 

HOLDINGS 

Situation 1. X must use the 
aggregate procedure described in 
§ 31.3402(g)-l(a)(6) in determining the 
amount of income tax withholding on the 



payments of commissions to A. Because 
the supplemental wages are ordinarily 
paid for a monthly period of service, X 
should use the applicable withholding ta
ble for a monthly payroll period found in 
Publication 15 in applying the aggregate 
procedure. 

Situation 2. Y is permitted to use ei
ther optional flat rate withholding or the 
aggregate procedure. If Y is applying the 
aggregate procedure, Y must aggregate all 
wages paid to B for the monthly payroll pe
riod, including all payments of supplemen
tal wages for that payroll period. 

Situation 3. The payments of the draws 
are supplemental wages. Therefore, Z is 
paying only supplemental wages to C, and, 
as in Situation 1, Z must use the aggregate 
procedure in determining the amount of 
withholding on the wages paid to C. 

Situation 4. M is required to use the 
aggregate procedure in determining the 
amount of income tax to be withheld. Fur
thermore, because D is paid supplemental 
wages without regard to any particular 
period of service, income tax withhold
ing on the payments of the supplemental 
wages is determined under the rules ap
plicable for wages paid without regard to 
any period under § 31.3402( c )-1 (c )(3), if 
the employer is using the wage bracket 
method, or under Publication IS, if the 

employer is using the percentage method 
of withholding. 

Situation 5. The signing bonus is a sup
plemental wage payment. To the extent 
the signing bonus exceeds $1,000,000, P 
is required to apply mandatory flat rate 
withholding under § 31.3402(g)-1 (a)(2) 
because F will have received in excess 
of $1,000,000 in supplemental wages 
from P during the calendar year. Thus, 
$1, I 00,000 of the signing bonus is subject 
to mandatory flat rate withholding. In 
determining the payroll period applicable 
with respect to the payment of the signing 
bonus, P uses the payroll period for which 
regular wages will be paid the employee. 
With respect to the first $1,000,000 of the 
bonus, P may either treat the amount as 
subject to mandatory flat rate withholding 
or withhold using the aggregate procedure 
based on a monthly payroll period. 

Situation 6. The severance pay paid 
to G is supplemental wages. Therefore, S 
should withhold on the payments under the 
rules applicable in determining withhold
ing on supplemental wages. 

Situation 7. The lump sum annual 
leave payment is a supplemental wage 
payment. Therefore, T should withhold on 
the payment under the rules applicable in 
determining withholding on supplemental 
wages. 

Situation 8. The lump sum annual pay
ment for vacation and sick leave is a sup
plemental wage payment. Therefore, U 
should withhold on the payment under the 
rules applicable in determining withhold
ing on supplemental wages. 

Situation 9. The amount paid for sick 
pay is supplemental wages. Therefore, V 
should withhold on the payment under the 
rules applicable in determining withhold
ing on supplemental wages. 

EFFECT ON OTHER REVENUE 
RULINGS 

Rev. Rul. 67-131, 1967-1 C.B. 291, 
and Rev. RuL 66-294, 1966-2 C.B. 
459, are obsolete. This revenue ruling 
and § 31.3402(g)-I(a) of the regulations, 
as amended by T.D. 9276, provide rules 
with respect to the types of payments de
scribed in Rev. Rul. 66-294 and Rev. RuJ. 
67-131. 

DRAFTING INFORMATION 

The principal author of this revenue rul
ing is Alfred G. Kelley of the Office of 
Associate Chief Counsel (Tax Exempt & 
Government Entities). For further infor
mation regarding this revenue ruling, con
tact Mr. Kelley at (202) 622-6040 (not a 
toll-free call). 
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Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking by 
Cross-Reference to 
Temporary Regulations 

Treatment of Property 
Used to Acquire Parent 
Stock in Certain Triangular 
Reorganizations Involving 
Foreign Corporations 

REG-13602~7 

AGENCY: Internal Revenue Servic.:e 
(IRS). Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary regula
tions. 

SUMMARY: In this issue of the Bulletin. 
the IRS is issuing temporary regulations 
(TD. 94(0) under section 367(b) of the In
ternal Revenue Code (Code) regarding cer
tain triangular reorganizations. The regu
lations implement rules described in No
tice 2006-85. 2006--2 C.B. 677. and No
tice 2007-48. 2007-25 I.R.B. 1428. The 
regulations primarily affect corporations 
engaged in certain triangular reorganiza
tions involving one or more foreign corpo
rations. The text of those regulations also 
serves as the text of these proposed regu
lations. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by August 25. 2008. 

ADDRESSES: Send submissions to: 
CCPA:LPD:PR (REG-I 3602O--D7). 
room 5203. Internal Revenue Service, 
PO Box 7604, Ben Franklin Station, 
Washington. DC 20044. Submissions may 
be hand-delivered Monday through Friday 
between the hours of 8 a.m. and.t p.m. 
to CCPA:LPD:PR (REG-I 36m0--07l. 
Courier's Desk. Internal Revenue 
Service. 1111 Constitution Avenue. NW. 
Washington. DC, or sent electronically. 
vIa the Federal eRulemaking 
Portal at 1\'\\'11: regulations. go\" (IRS 

REG-I 36020--07 ). 
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FOR FURTHER INFORMATION 

CONTACT: Concerning the proposed reg

ulatinn~. Daniel McCall. (202) 622-3860; 

L'llOceming suhmi\sions of comments. 

requests for a puhlic hearing. and/or to 
be placed on the building access list to 

attend a hearing. contact Richard Hurst 

(Richard.A. HllrJt@irscllllII.l'fl.treas.go!') 

or (202) 622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background and Explanation of 
Provisions 

Temporary regulations in this issue of 
the Bulletin amend the Income Tax Reg~ 
ulations (26 CFR part I) relating to sec
tion 367(b) of the Code and certain trian
gular reorganizations. The text of those 
regulations also serves as the text of these 
proposed regulations. The preamble to the 
temporary regulations explains the tempo
rary regulations and the proposed regula

tions. 

Special Analyses 

It has been detennined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory as
sessment is not required. 

It is hereby certified that these regu
lations will not have a significant eco
nomic impact on a substantial number 
of small entities. Accordingly. a regula
tory flexibility analysis is not required. 
This certification is based on the fact that 
the regulations will primarily affect large 
multi-national corporations that engage 
in triangular reorganizations subject to 
the regulations. The regulations apply to 
triangular reorganizations. involving one 
or more foreign corporations. to the extent 
that. in connection with the reorganization, 
the acquiring corporation purchases. in ex
change for property. all or a portion of the 
stock used to acquire the stock or assets 
of the target corporation. Therefore. the 
IRS and Treasury Department expect only 
a de minimis number of small business 
entities to be subject to the regulations. 
Pursuant to section 7805(0 of the Code. 
this regulation has been submitted to the 
Chief Counsel for Advocacy of the Small 

Business Administration for comment on 

its impact on small business. 

Comments and Requests for a Public: 
Hearing 

Before these proposed regulations are 

adopted as final regulations. consideration 

will be given to any written comments 
(a signed original and eight (8) copies) 

or electronic comments that are submitted 

timely to the IRS. The IRS and Treasuf)' 
Department request comments on the clar

ity of the proposed rules and how they can 
be made easier to understand. All com
ments will be available for public inspec

tion and copying. A public hearing will be 
scheduled if requested in writing by any 

person that timely submits written com
ments. If a public hearing is scheduled. no
tice of the date. time. and place for the pub
lic hearing will be published in the Federal 

Register. 

Drafting Information 

The principal author of these proposed 
regulations is Daniel McCall of the Of
fice of Associate Chief Counsel (Interna
tional). However. other personnel from the 
IRS and the Treasury Department partici
pated in their development. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly. 26 CFR part I is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph J. The authority citation for 
part I is amended by adding new entries in 
numerical order to read as follows: 

Authority: 26 U.S.c. 7805 * * * 
Sec.:tion J .367(a)-3(b)(2)(i)(C) also is

sued under 26 U.s.c. 367(a) and (b). * * * 
Section 1.367(b)-14 also issued under 

26 U.s.c. 367(b). * * * 
Par. 2. Section 1.367(a)-3 is amended 

by adding new paragraph (b)(2)(i)(C) to 
read as follows: 

§J.367(a)-3 Treatment of transfers of 
stock or securities to foreign corporations. 

* * * * * 



(b) * * * 
(2) * * * 
(i) * * * 
(C) [The text of this proposed 

amendment to §1.367(a)-3(b)(2)(i)(C) 
is the same as the text of 
§1.367(a)-3T(b )(2)(i)(C) published else
where in this issue of the Bulletin]. 

* * * * * 
Par. 3. Section 1.367(b)-14 is added to 

read as follows: 

§1.367(bJ-14 Acquisition ofparent stock 
for property in triangular reorganizations. 

[The text of proposed §1.367(b)-14 is 
the same as the text of §1.367(b)-14T(a) 
through (e)(5) published elsewhere in this 
issue of the Bulletin.] 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Office of the Federal Register on May 23, 2008, 
8:45 a.m., and published in the issue of the Federal Register 
for May 27. 2008. 73 F.R. 30330) 

Deletions From Cumulative 
List of Organizations 
Contributions to Which 
are Deductible Under Section 
170 of the Code 

Announcement 2008-54 

The Internal Revenue Service has re
voked its detennination that the organi
zations listed below qualify as organiza
tions described in sections 50l(c)(3) and 
170(c)(2) of the Internal Revenue Code of 
1986. 

Generally, the Service will not disallow 
deductions for contributions made to a 
listed organization on or before the date 
of announcement in the Internal Revenue 
Bulletin that an organization no longer 
qualifies. However. the Service is not 
precluded from disallowing a deduction 
for any contributions made after an or
ganization ceases to qualify under section 
170(c)(2) if the organization has not timely 
filed a suit for declaratory judgment under 
section 7428 and if the contributor (1) had 
knowledge of the revocation of the ruling 
or detennination letter, (2) was aware that 
such revocation was imminent. or (3) was 
in part responsible for or was aware of the 
activities or omissions of the organization 
that brought about this revocation. 

If on the other hand a suit for declara
tory judgment has been timely filed, c.on
tributions from individuals and orgaOlza
tions described in section 170(c)(2) that 
are otherwise allowable will continue to 
be deductible. Protection under section 
7428(c) would begin on June 16,2008, and 
would end on the date the court first deter
mines that the organization is not described 
in section l70(c)(2) as more particularly 
set forth in section 7428( c)(1). For indi
vidual contributors, the maximum deduc
tion protected is $1,000, with a husband 
and wife treated as one contributor. This 
benefit is not extended to any individual, in 
whole or in part, for the acts or omissions 
of the organization that were the basis for 
revocation. 

Community Child Care 
Portland. OR 

Camp Meeting of the Assoc. of the 
Newark Conf. of the Methodist 
Episcopal Church 
Mount Tabor, NJ 

Berryessa PAL Youth Football Club, Inc. 
San Jose, CA 

Rape Survivors Anonymous World 
Services, Inc. 
Oswego,IL 

Round Rock Band Boosters, Inc. 
Round Rock, TX 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 446.-General Rule 
for Methods of Accounting 
?fJ CFR I -I4fJ-·I (;""..,,,1 nIl .. Ii" ""'rl,,,t!, or dl. 

nmn'iI1~. 

;A/.,,, ~ 118) 

Accountin~ methods; contributions 
to capital; public utilit)'. This ruling pro
vidcs that a public utility's change from 
treating certain payments received from 
customers as nontaxable contribution~ to 
capital under scction II H(c) of the Code to 
treating the payments as taxable customer 
mnnection fees is a change in method of 
accounting under ,cctions '+'+O(e) and '+81. 

Rev. Rul. 2008-30 

ISSUE 

Does the change from (I) treating cer
tain payments received from customers as 
contrihutions to capital under § 118(c) of 
the Internal Revenue Code to (2) treating 
the payments as taxable customer connec
tion fees constitute a change in method of 
accounting within the meaning of §~ 446 
and 481 and the regulations thereunder') 

FACTS 

U corporation is a regulated public util
ity that operates and maintains sanitary 
sewer lines and sewerage disposal plants. 
U charges a "customer connection fee" to 
certain customers when U must build lines 
to extend its existing infrastructure to the 
customer in order to start sewerage dis
posal services. These customer connection 
fees finance U's construction of sewer line 
extensions to the customer. 

In Years I, 2 and 3. U treats the cus
tomer connection fees as contributions in 
aid of construction (CIACs) within the 
meaning of * 118(c) and excludes the 
customer connection fees from U's gross 
income as contributions to capital under 
* 118«1). As required by * 118(c)('+), U 
lakes an adjusted baSIS of lero in the sewer 
line exten~l()n~ that it constructs and fi
nanC6 with the customer connection fees. 

In Year -L L I concludes that it, customer 
CllnneL'lion ft'e, are properly includible in 
gr(lS~ II1Clll1le hecalhe the e\L'iu,ion pro
\ided hy * 118(e) does not apply. Begin-
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ning in Year 4, l' includes cu,tomer I.'on
neetion fee, in gHhS inU)(]le and capital
ill'S the Cll,t (If the sewer line ntemiOlb 
con,trueteJ and tinanceJ with these fees. 
{: c1allllS deprel.·iation deduction, for lhe 
capitalized cost of these sewer line exten
,ions O\'er the recowry period prescribed 

under * 168. 

LAW 

Section 6 \( a) and the regulations there
under define gross income to mean, except 
as otherwise provided, all income from 
whatever source derived. 

Section 118(a) provides that, in the case 
of a corporation, gross income does not 
include any contribution to the capital of 
the taxpayer. 

Section 118(c)( I) provides that the 
term "contribution to the capital of the 
taxpayer" includes certain amounts re
ceived by regulated public water and 
sewerage disposal utilities as a CIAC. 
Under § 118(c)(4). the adjusted basis of 
any property acquired with a CIAC that 
is excludable from gross income under 
§ 118(c) is zero. 

SectIon 446(e) requires a taxpayer who 
changes its method of accounting to secure 
the consent of the Commissioner before 
computing Its taxable income under the 
new method. Under ~ 1446-I(e)(2)(ii)(a) 
of the Income Tax Regulations, a change 
in a method of accounting includes a 
change in the overall plan of account
ing for gross income or deductions or 
a change in the treatment of any ma
terial item used in the overall plan of 
accounting. A material item is any item 
the treatment of which affects the proper 
time for including income or taking a de
duction. ~ 1446-I(e)(2)(ii)(a) The key 
characteristic of a material item "is that it 
determines lhe timing of income or deduc
tions." Knighr-Ridder Nellspapel'S. file. \', 

L'niTed Srares, 7.+3 F.2d 781. 798 ( 11 th Cif. 
1984). 

The rele\ all! question is generally 
whether the treatment of the item per
manently changes the amount of taxable 
income mer the taxpayer's lifetime. If 
the treatment does not permanently affect 
the taxpayer's lifetime taxable income, 

but does or could change the taxable year 
in which taxable lllCOIlle is reported, the 
treatment affects timing and is therefore a 
method of accounting. Sa Knigltr-RiJJa 
Nt'lI'S[llljlt'l'.I, Inc., 7.+J F,2d at 71j1j: Pt'oplt'l 
Balik ({ Trusl CO. I'. C01l/IIli.l.liont'r, ~ 15 
F.2d lJ4 I. 1344 (7th Cif. Iljolj): Primo 
Pallls Co. \'. Commissiont'r, 7R T.c. 705, 
723 (1982); Re\. Proc 91-31. 1991-1 

C.B. 566, * 3.02. 
A change in method of al'l'ounting 

does not include an adjustment of any 
item of income or deduction that does 
not affect the proper time for including 
the item in income or taking a deduction, 
§ 1.446-1 (e)(2)(ii)(b). For example. cor
rections of items that are deducted as inter
est or salary, but that are in fact paymems 
of dividends, and corrections of items that 
are deducted as business expenses, but 
that are in fact personal expenses, are lIot 
changes in method of accounting. Id. 

Section 481 (a) requires a taxpayer to 
take into account any adjustment to taxable 
income necessary to prevent amounts from 
being duplicated or omitted as a result of a 
change in method of accounting. 

In Saline Sewer CO. I'. Commissiorrer, 
T.c. Memo. 1992-236, the Tax Court 
held that a change from excluding cus
tomer connection fees from gross income, 
as nontaxable CIACs under § 118, to in
cluding the customer connection fees in 
gross income was not a change in method 
of accounting because, according to the 
court, "no timing issue [waJs involved," 
63 T.C.M. (CCH) 2834. The taxpayer in 
Saline Sewer treated customer connection 
fees as an exc.:!udable CIAC under § 118. 
which required an adjusted basis of zero in 
the improvements constructed with these 
fees. Upon examination of the taxpayer's 
income tax return, the Service determined 
that the customer connection fees did not 
qualify for the exclusion under § 118. The 
Service propo~ed to change the taxpayer's 
method of accounting to include customer 
connection fees in income and increase 
the depreciable basis of the improvements 
constructed with these fees. 

I n reaching its conclusion that the 
change imposed by the Service did not 
constitute a change in method of account
ing, the court analyzed the receipt of the 



customer connection fees l'nd d I . epen ent y 
from the effect on depreciable basis of 
the improvements constructed with those 
fees. The c~urt concluded that a change 
from excludmg customer connection fees 
from income to including them in income 
gives rise to a permanent difference in 
lifetime income, not a timing difference, 
and therefore is not a change in accounting 
method. Similarly, the court concluded 
that a change in the depreciable basis of 
the improvements results in a pennanent 
difference in the amount of depreciation 
deductions allowed, and that this change 
is not a change in accounting method. The 
court did not consider the effect of the 
combined changes in income, basis, and 
depreciation on the taxpayer's lifetime 
taxable income. See also Florida Progress 
Corp. v. United States, 156 F.Supp.2d 
1265, 1276 (M.D. Pia. 1999) (relying 
upon Saline Sewer and holding that the 
change in treatment of customer connec
tion fees was not a change in method of 
accounting), aff'd per curiam on other 
issues, 264 F.3d 1313 (lIth Cir. 2001). 

ANALYSIS 

Whether U's change to the treatment of 
its customer connection fees is a change 
in method of accounting depends upon 
whether the change pennanently affects 
U's lifetime taxable income. If U's change 
has no effect on its lifetime taxable in
come, but affects only the timing of that 
income, then it is a change in method of 
accounting. "Taxable income," as defined 
in § 63, means gross income minus allow
able deductions. Therefore, an analysis 
of the effect of U's change on lifetime 
taxable income must consider the effect 
on both income and deductions. 

Section 118 affects both the gross 
income and the deduction of CIACs qual
ifying under § U8Cc). Section 118(c)(l) 
excludes the customer connection fees 
from gross income, and § 1 18(c)(4) man
dates a depreciable basis of zero for the 
improvements constructed with these cus
tomer connection fees, resulting in no 
depreciation or other deduction. The net 
effect of § l1S( c) is to deny depreciation 
deductions for infrastructure developed 
with funds previously excluded from in
come. See Small Business Job Protection 
Act of 1996, H.R. Rep. No. 104-737, at 
316 (1996) (indicating that the designa-

tion "contributions in aid of construction" 
impacts both gross income and basis). 

V's lifetime taxable income with re
spect to its customer connection fees is 
the same whether those fees are treated 
as (1) gross income followed by allow
able depreciation deductions or (2) non
taxable CIACs reSUlting in zero basis and 
no depreciation deductions. Under its ex
isting treatment, U excludes the customer 
connection fees from gross income and 
can take no depreciation deductions be
cause the customer connection fees are 
not included in the depreciable basis of 
the assets constructed with the fees. See 
§ 118(c). Under its contemplated treat
ment, U includes the customer connection 
fees in gross income and may take depre
ciation deductions (over the assets' recov
ery periods) because the customer connec
tion fees create depreciable basis in the as
sets constructed with the fees. Thus, U's 
lifetime taxable income will be the same 
under either treatment because there are 
corresponding and offsetting changes in 
V's gross income and deductions. Accord
ingly, U's change from treating customer 
connection fees as nontaxable CIACs un
der § 118( c) to treating the payments as 
includible in gross income constitutes a 
change in method of accounting within the 
meaning of §§ 446 and 481 and the regula
tions thereunder. See Johnson v. Commis
sioner, 108 T.C. 448, 495 (1997) (both in
come and related offsetting deductions are 
considered when determining if lifetime 
income is affected), aff'd in part, rev'd in 
part, 184 F.3d 786, 790 (8th Cir. 1999); 
Rankin v. Commissioner, 138 F.3d 1286, 
1289 (9th Cir. 1998) (combined effect of 
current-year deductions and offsetting in
come in future years must be considered in 
determining whether a change in method 
of accounting occurs); see also Rev. Proc. 
2002-9,2002-1 e.B. 327, §§ 1.01, IA.OI 
of the APPENDIX. 

The legislative history of § 118 supports 
this conclusion. When originally enacted, 
§ 118 functioned much as it does today: 
it allowed certain regulated public utilities 
to exclude CIACs from gross income (and 
required a reduction in depreciable basis). 
The legislative history is clear that Con
gress viewed the exclusion as a method of 
accounting. See S. Rept. No. 94--938, 
at 436 (1976) ("If a taxpayer wishes to 
change its present practice of treating con
tributions in aid of construction to a prac-

tice which is consistent with this provi
sion, such change constitutes a change in 
method of accounting"). The exclusion 
for CIACs was repealed but reenacted in 
1996. In reenacting the exclusion, Con
gress did not address or revisit the question 
of whether a change to or from § 118 treat
ment is a change in method of account
ing. See H.R. Rep. No. 104-737, at 316 
(1996). 

HOLDING 

A change from treating certain pay
ments received from customers as non
taxable contributions to capital under 
§ 118(c) to treating the payments as tax
able customer connection fees is a change 
in method of accounting under §§ 446 and 
481. Similarly, a change from treating cus
tomer connection fees as taxable customer 
connection fees to nontaxable contribu
tions to capital under § 118( c) constitutes 
a change in method of accounting under 
§§ 446 and 481. 

For the foregoing reasons, the Service 
does not acquiesce in the holdings on 
this issue in Saline Sewer Co. v. Com
missioner, T.e. Memo. 1992-236, and 
Florida Progress Corp. v. United States, 
156 F.Supp.2d 1265 (M.D. Fla. 1999). 
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The principal author of this revenue rul
ing is Karla M. Meola of the Office of As
sociate Chief Counsel (Income Tax & Ac
counting). For further information regard
ing this revenue ruling, contact Ms. Meola 
at (202) 622-4930 (not a toll-free call). 
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Percentage in the Case of 
Expanded Affiliated Groups 

AGENCY: Internal Re\ enue Sen i~'e 
(IRS). Trea~ur). 

ACTION: Final regulation. 

SUMMARY: Th,,,, document COl1t:lIl1, final 
regulation ... under ,ectilln 7S74llfthe Imer
nal Rewnue ('llde (Code 1 relating ((1 the 
di ... regard of certai n a ffi Ilate-ow ned .... tOl.: k 
in determining whL'lht'r a corporation i, a 
... urrogate foreign corporatIOn under ,ec
lion 7X74(a)(2)(B) of the Code. 

DATES: E{ll'clil'e [)ole: These regulation, 
are etleL'li\e on May 20. 200X. 

A""licohiJiI\' Doll': For the date of ap
pllc"hility. ,ee ~ I.7X74-1 (g). 

FOR FURTHER INFORMATION 
CONTACT: Miltol1 C"hn. 202-622-3X60 
(not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

SeL'lion 7X74 provides rules for expa
triated entities and their surrogate foreign 
corporation,. An expatriated entity is de
fined in ,ection 7X74(a)(2J(A) as a do
mc,tic corporation or partnership with n:
'pect to which a foreign corporation i, 
a surrogate foreign corporation. and any 
U.S. person related (within the meaning 
of section 267(b) or section 707(h)( 1)1 to 
... uch d()nle~tic corporation or partnership. 
Generally. a foreign corporation is a sur
rogate foreign corporation under ,ection 
7S7-l-(al(2)(B) if. pur~lIant to" piJn ora ,e
ric, of related tran,actions. certain condi
t Illl\, are met. One such condition depends 
on the percentage of owner continuity in 
th~' foreign corporation after the acquisi
tion. Thi, condition is ,ati,lied if. after the 
aCljui\ltinn. at kast 60 pL'r~'ent of the stud" 
I b.\ \ llte or \ .. luI.') of the forl'ign corpora· 
tinn i, held (In the (a'e nf an acquisitIOn 
\\ ith rl"ped tn a dnllle,tl( l'nrporation 1 h) 
fllrllll'r ,h"lreholdl'rs of the domestic cor
pnratlllll bv rl'a,nn of hnldl ng stork in the 
dOllle,tic (orporatlllll. pr (ill the case of an 
a,:qui,lIil1ll \\ ith re,pl'ct til a dtlillestic part
Ilcrship 1 h~ fllrllll'r partnt'f'. PI' the domes
tic partnt'r,hip h\ rl'a'lll} Ill' hlllJing a L'ap
ital ur prl1fits irlll're,t 111 the dnmeqir part
na,hip Set' sec lion 7Xn(a)(~)(B)(iil. 
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The treatment of expatriated entitie~ 

and ,urrogate fllreign corporations \ arie~ 
depending un thi~ perL'entage (1)\\ ner,hip 
fraction!. I r the o\\nnship fraL·tion I, SO 
percent or mllfe. the 'llITogate foreigll 
corporatilln I' treated as a domestic cllrpo
ratIOn for all purpo~es of the Code. If the 
0\\ nershlp fraction h 60 percent or more 
I but ie" than SO perccnt). the surrogate 
fllfeign corporation i, trl'ateLl as a fllfeign 
ulfpmation. but l'ertalll income or gain 
recogni/t'd by thc npatnated entity gen
crall) cannot he offset by net llperating 
los~c, or credit-. from the fir't date prop
ertie.' are acquired pUf';uant 10 the plan 
through the end of the IO-year period fol
lowing the completion of the acquisition. 

Section 7XN( c)(2)( A) prmides that 
.,tock held by members of the "expanded 
affiliated group" which includes the for
eign corporation is not taken into account 
for purpo~es of the ownership fraction 
(atTiliate-owned stock rule). Section 
78N(c)(\) defines the ternl expanded 
affiliated group (EAG) as an affiliated 
group defined in section 1504(a 1. but 
without regard to the exclusion of foreign 
corporations in section 1504( b)( 3) and 
with a reduction of the 80 percent own
ership threshold of section 1504(a) \0 a 
more-than-50 percent threshold. 

Section 7XN( g) provides that '" t lhe 
Secretary shall prO\'idc such regulations 
a, are neccssary to carry out this sec
tion. inciuJing regulations providing for 
such adju,tments to the application of this 
section as are necessary to prevent the 
a\oidance of the purposes of this section . 
including the avoidance of such purpose, 
through. . . the use of related persons. 
pa,,-through or other noncorporate enti
ties. or other Il1termediaries .... " Section 
7X741l')( 6) provide, that ",tlhe Secretary 
... hall pre,crihe such regulations as may he 
appropriate tll determine whether a corpo
ration IS a ,urrogate foreign corporation. 
including regulations ... to treat stock a~ 
not stock." 

On December 28. 2005. a temporary 
regulation (TO 9238. 2006-1 c.B. 40X) 
was published in the Federal Register (70 
FR 7(685) that related to the disregard 
of affiliate-owned stock under ~ection 

787-l-1 c)(:2)( A I. A notice of propo~ed rule
making (REG-I 432-l--l--D5. 2006-1 C.B. 
.t 191 cros~-referencing the temporary 
regulation \\as puhlished in the Federal 
Register for the same day 170 FR 76732). 

:-.Jo public hearing was requested or held. 
\\'ritten and eiectrollll' comments respond
Ing to the notil'e of pmpi.hed rulemakmg 
were rel'ei veLl. After consideration of all 
the Cntlllllellts. the proposed regulation 
i, adopted. as amended h~ this Treasu~ 
decision. as tinal. and the corresponding 
temporary regulation is rClllmed. The 
revisions arc discussed below. 

Summar~ or Comments and Rnisions 

A. Tl'lIIporarY WId Proposcd Rt'glliatiom 

Treasury regulation ~ I.7X74-1 T pro· 
\ides guidance under the affiliated-owned 
'>lock rule. Generally. * 1.7X7~-IT pro
\iJes that stock owned by members of an 
EAG is excluded from both the numer
ator and denominator of the ownership 
fraction. HO\ve\Cr. affiliate-owned stock 
is excluded from the numerator of the 
ownership fraction, but is induded in the 
denllIllinator of the ownership fraction, 
in two instances: (I) certain transactions 
occurring as part of an internal group re
structuring involving a domestic entity: 
and (2) certain acquisitive business trans
actions het\\'een unrelated parties where 
the former shareholders or partners of the 
domestic entity have a minority interest in 
the acquired properties after the acquisi
tion. 

With respect to internal group restruc
turings. the special rule applies where the 
common parent of the EAG after the acqui
,ition owns directly or indirectly at Jeast80 
percent of the domestic entity before the 
acquisition. and non-members of the EAG 
hold. by reason of holding an interest in the 
domestic entity. no more than 20 percent of 
the stock (by vote or value) of the foreign 
corporation after the acquisition. With 
respect to transactions between unrelated 
parties. the special rule applies where. after 
the acquisition. the former owners of the 
domestic entity do not own. in the aggre
gate. directly or indirectly. more than 50 
percent of the stock (by vote or value) of 
any member of the EAG. 

Section 1.7874-1T also provides guid
ance regarding the treatment of certain 
"subsidiary-owned" intere~ts (which in
dude so-called "hook stock") for purposes 
of the exceptions to the general application 
of the ownership fraction. These rule~ ap
ply to stock or partnership interests owned 
by an entity in which at least 50 percent 



afthe stock (~y Vote or value), or at least 
50 percent ot the capital f" . . or pro Its mter-
est, IS owned directly or indirectly by the 

issuer o~ such stock Or by the pannership 
in question. 

These r~les are included in the final reg
ulations, with revisions as noted below. 

B. Section 1504( a)(4) Preferred Stock 

Both the numerator and denominator of 
the ownership fraction take into account 
slock described in section 1504(a)(4) (so

called "plain vanilla preferred stock"). For 

purposes of determining whether an af
fl\iated group constitutes an EAG, how

ever, such stock is not treated as stock 
because of the reference to the rules of 
section 1504(a). See section 7874(c)(l). 

Commentators have noted the inconsistent 

Ireatment of plain vanilla preferred stock 
in section 7874. In addition, they point 
outthat, due to the debt-like nature of such 

stock, it should not be treated as stock for 

any purpose of section 7874, including the 
ownership fraction. 

The Treasury Department and the IRS 
note that Congress has expressly stated 
that section 1504(a)(4) preferred stock is 
not treated as stock in several Code pro
visions, including certain provisions of 
section 7874, as noted above. See, for 
example, sections 243(c)(l), 246A(c)(4), 

and 355(g)(2)(B)(iv)(III). In contrast, 

Congress specifically chose not to ex
elude plain vanilla preferred stock from 
Ihe ownership fraction. Although sec
tion 7874 grants the Treasury Department 

and the IRS the authority to treat stock 
as not stock when such treatment would 

further the purposes of section 7874, the 
legislative history to section 7874 does 
not suggest that the treatment of plain 
vanilla preferred stock in the ownership 
fraction is inconsistent with the purposes 

of section 7874. The Treasury Department 
and the IRS therefore decline to exercise 
the regulatory authority to exclude plain 
vanilla preferred stock in the calculation 
of the ownership fraction. Accordingly, 
all classes of stock, including plain vanilla 
preferred stock, are included in the own
ership fraction and treated as stock for 
PUrposes of section 7874, other than for 

purposes of detennining the EAG. 
The Treasury Department and the IRS 

considered whether the treatment of plain 
vanilla preferred stock in the EAG defi-

nition should be made consistent with the 
~reatment of plain vanilla preferred stock 

~n the ownership fraction. After study
II1g the issue, the Treasury Department and 
the IRS believe that taking plain vanilla 
preferred stock into account for purposes 
ot the definition of an EAG may facili
tate the avoidance of the rules regarding 
EAGs. Consequently, the Treasury De
partment and the IRS also decline to ex
ercise regulatory authority to amend the 
treatment of plain vanilla preferred stock 
for purposes of defining an EAG. 

The Treasury Department and the IRS 
will, however. continue to monitor the use 
of vanilla preferred stock and its treatment 
under section 7874. 

C. Internal Restructuring Exception 

Treasury regulation §1.7874-IT(c)(l) 
provides that stock held by a member of an 

EAG is included in the denominator, but 
not the numerator. of the ownership frac
tion if two conditions are satisfied. First. 
the common parent of the EAG must own 
directly or indirectly at least 80 percent of 
the stock (by vote or value) or the capital or 
profits interest in the domestic entity prior 
to the acquisition. Second, following the 
acquisition non-members of the EAG, by 
reason of holding stock or a capital or prof
its interest in the domestic entity, must not 
own more than 20 percent of the stock (by 
vote or value) of the foreign corporation. 

One commentator suggested that the re
quirement should merely look to the stock 
ownership of the common parent of the 
EAG both before and after the acquisi
tion. The Treasury Department and the 
IRS agree with this suggestion. In addi
tion, the Treasury Department and the IRS 
have determined that [he rule should be 
modi fied to consider the stock by vote and 

value held by the common parent of the 
EAG. Consequently, stock of a member of 
an EAG is included in the denominator, but 
not the numerator of the ownership frac

tion, if the common parent of the EAG held 
directly or indirectly at least 80 percent of 
the stock (by vote and value) or the capi

tal and profits interest, as applicable. of the 
domestic entity before the acquisition, and 
holds at least 80 percent of the stock (by 
vote and value) of the foreign acquiring 
corporation after the acquisition. Corre
sponding revisions have been made to the 
examples. 

D. Hook Srock 

One commentator requested clarifica
tion of the wording of §1.7874-IT(d) re
garding the treatment of hook stock. In re
sponse to this comment, the provision is 

clarified to exclude hook stock from both 
the numerator and denominator of the frac
tions that are used to determine whether 
the exceptions to the general rule apply 
(that is, the determination of whether the 
acquisition resulted in an internal group re
structuring or a loss of control of the do
mestic entity). 

Regulations Addressing Avoidance of 
the Purposes of Section 7874 

The Treasury Department and the IRS 
understand that taxpayers may be taking 
the position that a foreign corporation that 
acquires substantially all of the properties 
of a domestic corporation in a title II or 
similar case may not be a surrogate foreign 
corporation because it fails to satisfy the 
stock ownership requirement described in 
section 7874(a)(2)(B)(ii). These taxpayers 
maintain that creditors of the domestic 
corporation, which typically receive all of 
the stock of the acquiring foreign corpora
tion issued in the title II or similar case. 
are not considered former shareholders 
of the domestic corporation for purposes 
of section 7874(a)(2)(B)(ii). Thus, they 

take the position that the creditors do not 
hold the stock of the foreign acquiring 
corporation received by reason of holding 
stock in the domestic corporation. Under 
this position, there often would be little 
or no continuity of ownership for pur
poses of section 7874(a)(2)(B)(ii) and, as 

a result, the foreign corporation would 
not be a surrogate foreign corporation. 
Taxpayers take this position even though 
the creditors, in substance, are the equity 
owners of the domestic corporation at the 
time of the title 1 J or similar case and 
acquire the stock issued by the acquir
ing foreign corporation by reason of their 
status as creditors of the domestic corpo
ration. Helvering v. Alabama Asphaltic 
Limestone Co., 315 U.S. 179 (1942). 

The Treasury Department and the IRS 
disagree with this characterization under 
current law and are considering issuing 

regulations to clarify the proper applica
tion of the rules to such transactions. Sec
tion 7874(c)(6) provides that the Secretary 
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shall prescribe such regulations as may be 

appropriate to determine whether a corpo

ration is a surrogate foreign corporation, 
including regulations: (i) to treat warrants, 
options, contracts to acquire stock, con

vertible debt interests, and other similar in
terests as stock, and (ii) to treat stock as 

not stock. These regulations would pro
vide, as appropriate, that for purposes of 
section 7874(a)(2)(B)(ii), creditors of a do
mestic corporation emerging from a title 
11 or similar case are treated as former 
shareholders of such corporation. The reg
ulations would further provide, as appro
priate, that for this purpose, stock issued by 
the foreign acquiring corporation to such 
creditors is held by reason of holding stock 
in the domestic corporation. Similar rules 
may apply to acquisitions of substantially 
all the properties constituting a trade or 
business of a domestic partnership. 

The Treasury Department and the IRS 
also understand that some taxpayers may 
be taking the position that, where two or 
more domestic entities described in section 
7874(a)(2)(B)(i) are acquired pursuant to 
an overall plan, section 7874(a)(2)(B) is 
applied separately to each such domestic 
entity. For example, taxpayers may take 
this position where a foreign corporation 
is formed to acquire, in exchange for its 
stock, 100 percent of the stock of two 
domestic corporations that have approxi
mately the same value. In such a case, af
ter the acquisition the former sharehold
ers of the two domestic corporations, in 
the aggregate, would hold 100 percent of 
the stock of the foreign acquiring corpo
ration by reason of holding stock in the 
domestic corporations. However. the tax
payers may claim that the ownership frac
tion applies separately to each acquisition 
such that the ownership fraction would 
be approximately 50 percent, rather than 
100 percent. Under this interpretation. 
the acquiring foreign corporation would 
not be a surrogate foreign corporation be
cause the condition described in section 
7874(a)(2)(B)(ii) would not be satisfied. 

The Treasury Department and the IRS 
disagree with this interpretation under 
current law and are considering issuing 
regulations to clarify the proper appli
cation of the rules. These regulations 
would clarify that the references in section 
7874(a)(2)(B) to "a domestic corporation" 
shall, as appropriate, mean "one or more 
domestic corporations" where the proper-
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ties of such corporations are, directly or 

indirectly, acquired pursuant to the same 
plan. Similar clarifications will be made 

with respect to acquisitions involving 
properties of domestic partnerships. 

Finally, the Treasury Department and 
the IRS understand that some taxpayers 
may be attempting to avoid the applica
tion of section 7874 by structuring acquisi
tions of domestic entities by foreign corpo
rations through the use of intervening part
nerships. For example, a foreign acquir
ing corporation may issue new shares to a 
newly formed domestic partnership in ex
change for a 99 percent interest in the part
nership. The shares transferred to the do
mestic partnership constitute 70 percent of 
the outstanding stock of the foreign acquir
ing corporation. An affiliate of the foreign 
acquiring corporation would transfer cash 
or other property to the partnership for the 
remaining one percent interest. The for
eign acquiring corporation then transfers 
its 99 percent interest in the domestic part
nership to the shareholders of a domestic 
corporation in exchange for 100 percent of 
the stock of the domestic corporation. 

The taxpayers take the position that this 
transaction is not subject to section 7874 
even though, in substance, the foreign ac
quiring corporation acquired 100 percent 
of the stock of the domestic corporation 
and the former shareholders of the domes
tic corporation, through their 99 percent 
interest in the domestic partnership, hold 
more than 60 percent of the stock of the 
foreign acquiring corporation by reason of 
holding stock in the domestic corporation. 
Under this interpretation, which relies on 
treating the partnership as an entity (rather 
than as an aggregate of its partners), the 
ownership fraction would be zero because 
none of the foreign acquiring corporation 
stock held by the partnership was held by 
former shareholders of the domestic cor
poration. Thus, section 7874 would not ap
ply to the transaction. 

The Treasury Department and the IRS 
disagree with this characterization under 
current law and are considering issuing 
regulations to clarify the proper applica
tion of the rules to these transactions. The 
regulations would provide, as appropri
ate, that for purposes of applying section 
7874(a)(2)(B )(i) to these structures, the ex
change of an interest in a domestic en
tity for an interest in a partnership shall be 
treated as an exchange of the interest in the 

domestic entity for a pro rata share of the 
assets of the partnership. 

The regulations described above, which 
may be issued in conjunction with the fi
nalization of the § 1.7874-2T regulations, 
may be effective as of May 20, 2008. 
However, no inference is intended as to 
the potential applicability of other Code or 
regulatory provisions, or judicial doctrines 
(including substance over form) to the 
transactions described above. 

Effective! Applicability date 

Section 1.7874-1 applies to acqUIsI
tions completed on or after May 20, 2008, 
subject to transition relief for certain ac
quisitions entered into pursuant to binding 
commitments. In addition, taxpayers may 
elect to apply this section to prior acquisi
tions. but must apply it consistently to all 
acquisitions within its scope. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Order 
12866. Therefore, a regulatory assessment 
is not required. It has also been deter
mined that section 553(b) of the Admin
istrative Procedure Act (5 U.S.c. Chapter 
5) does not apply to these regulations and 
because these regulations do not impose a 
collection of information on small entities, 
the provisions of the Regulatory Flexibil
ity Act (5 U.S.c. chapter 6) do not apply. 
Pursuant to section 7805(f) of the Inter
nal Revenue Code, the notice of proposed 
rulemaking preceding this regulation has 
been submitted to the Chief Counsel for 
Advocacy of the Small Business Admin
istration for comments on its impact on 
small business. 

Drafting Information 

The principal author of this regulation 
is Milton Cahn, Office of Associate Chief 
Counsel (International). However, other 
personnel from the IRS and the Treasury 
Department participated in its develop
ment. 

* * * * * 

Amendments to the Regulations 

Accordingly, 26 CFR part I is amended 
as follows: 



PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part 1 is amended by adding an entry in 
numerical order to read, in part, as follows: 

Authority: 26 U.S.C. 7805 * * * 
Section 1.7874-1 also issued under 26 

V.S.c. 7874(c)(6) and (g). 

§1.7874-1T [Removed] 

Par. 2. Section 1.7874-1 T is removed. 
Par. 3. Section 1.7874-1 is added to 

read as follows: 

§1.7874-1 Disregard of affiliate-owned 
stock. 

(a) Scope. Section 7874(c)(2)(A) pro
vides that stock of the foreign corpora
tion referred to in section 7874(a)(2)(B) 
held by members of the expanded af
filiated group (EAG) that includes such 
foreign corporation shall not be taken 
into account in determining ownership 
for purposes of section 7874(a)(2)(B)(ii). 
This section provides rules under sec
tion 7874(c)(2)(A). The rules provided 
in this section are also subject to section 
7874(c)(4). 

(b) General rule. Except as provided in 
paragraph (c) of this section, for purposes 
of the ownership percentage determina
tion required by section 7874(a)(2)(8)(ii), 
stock held by one or more members of 
the EAG is not included in either the nu
merator or the denominator of the fraction 
that determines such percentage (owner
ship fraction). 

(c) Exceptions to general rule-(l) 
Overview. Stock held by one or more 
members of the EAG shall be included 
in the denominator, but not in the nu
merator, of the ownership fraction, if the 
acquisition qualifies as an internal group 
restructuring or results in a loss of control, 
as described in paragraph (c)(2) and (c)(3) 
of this section. 

(2) Internal group restructuring. For 
purposes of paragraph (c)( 1) of this sec
tion, an acquisition qualifies as an internal 
group restructuring if: 

(i) Before the acquisition, 80 percent or 
more of the stock (by vote and value) or 
the capital and profits interest, as appli
cable, of the domestic entity was held di
rectly or indirectly by the corporation that 
is the common parent of the EAG after the 
acquisition; and 

(ii) After the acquisition, 80 percent or 
more of the stock (by vote and value) of 
the acquiring foreign corporation is held 
directly or indirectly by such common par
ent. 

(3) Loss of control. For purposes of 
paragraph (c)(1) of this section, the ac
quisition results in a loss of control if af
ter the acquisition, the former sharehold
ers or partners of the domestic entity do 
not hold, in the aggregate, directly or in
directly, more than 50 percent of the stock 
(by vote or value) of any member of the 
EAG. 

(d) Treatment of certain hook stock. 
This paragraph applies to stock of a cor
poration that is held by an entity in which 
at least 50 percent of the stock (by vote or 
value) or at least 50 percent of the capital 
or profits interest, as applicable, in such 
entity, is held directly or indirectly by 
the corporation. The stock to which this 
paragraph applies shall not be included 
in either the numerator or denominator of 
any fraction for the following purposes: 

(I) For applying paragraph (c)(l) of this 
section; and 

(2) For determining whether the acqui
sition qualifies as an internal group re
structuring (described in paragraph (c )(2) 
of this section) or results in a loss of con
trol (described in paragraph (c)(3) of this 
section). 

(e) Stock held by a partnership. For 
purposes of section 7874, stock held by 
a partnership shall be considered as held 
proportionately by its partners. 

(f) Examples. The application of this 
section is illustrated by the following ex
amples. It is assumed that all transactions 
in the examples occur after March 4,2003. 
In all the examples, if an entity or other 
person is not described as either domestic 
or foreign, it may be either domestic or for
eign. In addition, each entity has only a 
single class of equity outstanding. Finally, 
the analysis of the following examples is 
limited to a discussion of issues under sec
tion 7874, even though the examples may 
raise other issues (for example, under sec

tion 367). 
Example 1. Disregard of hook stock-(i) Facts. 

USS, a domestic corporation. has 100 shares of stock 
outstanding. USS's stock is held by a group of indi
viduals. Pursuant to a plan, USS fonns FS. a foreign 
corporation, and transfers to FS the stock of several 
wholly owned foreign corporations. in exchange for 
90 shares of FS stock. FS then forms Merger Sub, 
a domestic corporation. Under a merger agreement 

and state law, Merger Sub merges into USS, with 
USS surviving the merger. In exchange for their USS 
stock. the fonner shareholders of USS receive, in the 
aggregate. 100 shares of newly issued FS stock. As a 
result of the merger FS holds 100 percent of the USS 
stock. USS continues to hold 90 shares of FS stock. 

(ii) Analysis. FS has indirectly acquired substan
tially all the properties held directly or indirectly by 
USS pursuant to a plan. After the acquisition, the for
mer shareholders of USS hold 100 shares of FS stock 
by reason of holding stock in USS. and USS holds 90 
shares of FS stock. Under paragraph (b) of this sec
tion, the 90 shares of FS stock held by USS, a member 
of the EAG, are not included in either the numerator 
or the denominator of the ownership fraction. Ac
cordingly. the ownership fraction is 100/100. If the 
condition in section 7874(a)(2)(B)(iii) is satisfied, FS 
is a surrogate foreign corporation which is treated as 
a domestic corporation under section 7874(b)_ 

Example 2. Internal group restructuring; wholly 
owned corporation-Ci) Facts. P, a corporation, owns 
all 100 outstanding shares of USS. a domestic cor
poration. USS fonns FS. a foreign corporation, and 
transfers all its assets to FS in exchange for all 100 
shares of the stock of FS. in a reorganization de
scribed in section 368(a)(1). P exchanges its USS 
stock for FS stock under section 354. 

(ii) Analysis. FS has directly acquired substan
tially all the properties held directly or indirectly by 
USS pursuant to a plan. The acquisition is an inter
nal group restructuring described in paragraph (c)(2) 
of this section because p. the common parent of the 
EAG after the acquisition, held directly or indirectly 
80 percent or more of the stock (by vote and value) 
of USS before the acquisition, and after the acquisi
tion, P holds directly or indirectly 80 percent or more 
uf the stock (by vote and value) of FS. Accordingly, 
under paragraph (c)(I) of this sectiun, the FS stock 
held by P is included in the denominator, but not in 
the numerator of the ownership fraction. Therefore, 
the ownership fraction is 0/1 00. FS is not a surrogate 
foreign corporation. 

Example 3. Internal group restructuring; wholly 
owned corporation-til Facts. The facts are the same 
as in Example 2, except that USS does not transfer 
any of its assets to FS. Instead, P transfers all 100 
shares of USS stock to FS in exchange for all 100 
shares of FS stock. 

(ii) Analysis. FS has indirectly acquired substan
tially all the properties held directly or indirectly by 
USS pursuant to a plan. The acquisition is an inter
nal group restructuring described in paragraph (c)(2) 
of this section because p, the common parent of the 
EAG after the acquisition. held directly or indirectly 
80 percent or more of the stock (by vote and value) of 
USS before the acquisition. and after the acquisition, 
P holds directly or indirectly 80 percent or more of 
the stock (by vote and value) ofFS. Accordingly, un
der paragraph (c)( I) of this section. the FS stock held 
hy P is included in the denominator, but not in the nu
merator of the ownership fraction. Accordingly, the 
ownership fraction is 011 00. FS is not a surrogate for
eign corporation. 

Example 4. Internal group restructuring; less 
than wholly owned corporation-Oj Facts_ The facts 
are the same as in Example 3. except that P holds 85 
shares of USS stock. The remaining 15 shares of USS 
stock are held by A. a person unrelated to P. P and A 
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transfer their shares of USS stock to FS in exchange 

for 85 and IS shares of FS stock, respectively. 

(ii) Analysis. FS has indirectly acquired substan

tially all the properties held directly or indirectly by 

USS pursuant to a plan. The acquisition is an inter

nal group restructuring described in paragraph (c)(2) 
of this section because p, the common parent of the 

EAG after the acquisition, held directly or indirectly 

80 percent or more of the stock (by vote and value) of 
USS before the acqUIsition, and after the acquisition 

P holds directly or indirectly 80 percent or more of 

the stock (by vote and value) of FS. Therefore, under 
paragraph (c)( 1) of this sectIon, the FS stock held by 

P is included in the denominator. but not in the nu
merator of the ownership fraction. Accordingly, the 

ownership fraction is 15/100. FS is not a surrogate 
foreign corporation. 

Example 5. Internal group restructuring excep

tion not applicable: less than 80 percent owned cor

poration-(i) Facts. The facts are the same as in Ex

ample 2, except that P owns 55 shares of USS stock, 
and A, a person unrelated to p, holds 45 shares ofUSS 
stock. P and A exchange their shares ofUSS stock for 

55 shares and 45 shares of FS stock, respectively. 
(ii) Analysis. FS has acquired substantially all the 

properties held directly or indirectly by USS pursuant 
to a plan. P, the common parent of the EAG after the 
acquisition, did not hold directly or indirectly 80 per

cent or more of the stock (by vote and value) of USS 
before the acquisition, and after the acquisition P does 
not hold directly or indirectly 80 percent or more of 
the stock (by vote and value) of FS. Thus, the acquisi
tion is not an internal group restructuring described in 
paragraph (c)( 1) of this section, and the general rule 
of paragraph (b) of this section applies. Under para
graph (b) of this section, the FS stock held by P, a 
member of the EAG, is not included in either the nu
merator or the denominator of the ownership fraction. 
Accordingly, the ownership fraction is 45/45. If the 
condition in section 7874(a)(2)(B)(iii) is satisfied, FS 
is a surrogate foreign corporation which is treated as 
a domestic corporation under section 7874(b). 

Example 6. Internal group restructuring; hook 

stock--{i) Facts. USS, a domestic corporation, has 
100 shares of stock outstanding. p, a corporation, 
holds 80 shares of USS stock. The remaining 20 
shares of USS stock are held by A, a person unre
lated to PUSS owns all 30 outstanding shares of 
FS. a foreign corporation. Pursuant to a plan, FS 
forms Merger Sub. a domestic corporation. Under a 
merger agreement and state law, Merger Sub merges 
into USS, with USS surviving the merger as a sub
sidiary of FS. In exchange for their USS stock, P and 
A, the former shareholders of USS, respectively re
ceive 56 and 14 shares of FS stock. USS continues to 
hold 30 shares of FS stock. 

(ii) Analysis. FS has indirectly acquired substan
tially all the properties held directly or indirectly by 
USS pursuant to a plan. Under paragraph (b) of this 
section, the shares of FS stock held by P and USS, 
both of which are members of the EAG, are not in-
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eluded in either the numerator or denominator of the 

ownershIp fraction, unless the acquisition results in 

an internal group restructuring or loss of control of 

USS such that the exception of paragraph (c)(\) of 

this section applies. In determining whether the ac

quisition of USS is an internal group restructuring, 

under paragraph (d)(2) of this section, the FS stock 

held by USS is disregarded. Because P held directly 

or indirectly 80 percent or more of the stock (by vote 
and value) of USS before the acquisition, and after 

the acquisition P holds directly or indirectly 80 per

cent or more of the stock (by vote and value) of FS 
(when disregarding the FS stock held by USS), the 

acquisition is an internal group restructuring and the 
exception of paragraph (c)( 1) of this section applies. 
Accordingly, when determining whether FS is a sur

rogate foreign corporation, the FS stock held by P is 
included in the denominator, but not the numerator 

of the ownership fraction. However, under paragraph 
(b) of this section, the FS stock held by USS is not in

cluded in either the numerator or denominator of the 
ownership fraction. Accordingly, the ownership frac
tion is 14170, or 20 percent, since only the stock held 
by A is included in the numerator, and the stock held 
by both P and A is included in the denominator. Ac
cordingly, FS is not a surrogate foreign corporation. 

Example 7. Loss of control-(i) Facts. P, a corpo
ration. holds all the outstanding stock of USS, a do
mestic corporation. B, a corporation unrelated to P, 
holds all 60 outstanding shares of FS, a foreign cor
poration. P transfers to FS all the outstanding stock 
of USS in exchange for 40 newly issued shares of FS. 

(ii) Analysis. FS has indirectly acquired substan
tially all the properties held directly or indirectly by 
USS pursuant to a plan. After the acquisition, B holds 
60 percent of the outstanding shares of the FS stock. 
Accordingly, B. FS and USS are members of an EAG. 
After the acquisition, P does not hold directly or in
directly more than 50 percent of the stock (by vote 
or value) of any member of the EAG and. thus, the 
acquisition results in a loss of control described in 
paragraph (c)(3) of this section. Accordingly, under 
paragraph (c)(\) of this section, the FS stock owned 
by B is included in the denominator, but not in the 
numerator, of the ownership fraction. Therefore. the 
ownership fraction is 40/1 00. FS is nol a surrogate 
foreign corporation. 

Example 8. Internal group restructuring; par/
nership-(i) Facts. LLC. a Delaware limited liabil
ity company, is engaged in the conduct of a trade or 
business. p, a corporation, holds 90 percent of the in
terests of LLC. A. a person unrelated to P, holds 10 
percent of the interests of LLC. LLC has not elected 
to be treated as an association taxable as a corpora
tion. P and A transfer their interests in LLC to FS, 
a newly formed foreign corporation, in exchange for 
90 shares and 10 shares, respectively, of FS's stock, 
which are all of the outstanding shares of FS. Accord
ingly, LLC becomes a disregarded entity. 

(ii) Analysis. Prior to the FS's acquisition of the 
interests of LLC, LLC was a domestic partnership 

for Federal income tax purposes. FS has acquired 

substantially all the properties constituting a trade or 

business of LLC pursuant to a plan. After the acqui
sition, P holds 90 percent of FS's stock (by v()(e and 

value) by reason of holding a capital and profits in

terest in LLC, and A holds IO percent of FS's stock 

(by vote and value) by reason of holding a capital and 

protits interest in LLC. The internal group restructur
ing exception under paragraph (c)(2) of this section 

applies, because before the acquisition. P held 80 per

cent or more of the capital and profits interest in LLC, 

and after the acquisition, P holds 80 percent or more 

of the stock (by vote and value) of FS, Under parJ
graph (c)(\) of this section, the FS stock held by P is 

included in the denominator, but not the numerator, 
of the ownership fraction. Accordingly, the owner

ship fraction is 10/100. FS is not a surrogate foreign 

corporation. 

(g) Effective/applicability date. Except 
as otherwise provided in this paragraph, 
this section shall apply to acquisitions 
completed on or after May 20, 2008, This 
section shall not, however, apply to an 
acquisition that was completed on or after 
May 20, 2008, provided such acquisition 
was entered into pursuant to a written 
agreement which was (subject to custom
ary conditions) binding prior to May 20, 
2008, and at all times thereafter (binding 
commitment). For purposes of the pre
ceding sentence, a binding commitment 
shall include entering into options and 
similar interests in connection with one 
or more written agreements described in 
the preceding sentence. Notwithstanding 
the general application of this paragraph, 
taxpayers may elect to apply this section 
to prior acquisitions, but must apply it 
consistently to all acquisitions within its 
scope. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

Approved May 8, 2008, 

Eric Solomon, 
Assistant Secretary of 

the Treasury (Tax Policy), 

(Filed by the Office of the Federal Register on May 19, 2008, 
8:45 a.m., and published in the issue of the Federal Register 
for May 20, 2008, 73 F.R. 29054) 



Part III. Administrative, Procedural, and Miscellaneous 
Health Savings Accounts 

Notice 2008-51 

Section 307 of the Health Opportunity 
Patient Empowerment Act of 2006 (the 
Act) added § 408(d)(9) to the Internal Rev
enue Code. The Act is part of the Tax Re
lief and Health Care Act of 2006, enacted 
December 20,2006, Pub. L. No. 109-432. 
This notice provides guidance on a quali
fied HSA funding distribution from an in
dividual's Individual Retirement Account 
(IRA) or Roth IRA to a Health Savings 
Account (HSA). The qualified HSA fund
ing distribution is a one-time transfer from 
an individual's IRA to his or her HSA and 
generally excluded from gross income and 
is not subject to the 10 percent additional 
tax under § 72(t). 

BACKGROUND 

Eligible individuals 

Generally, only eligible individuals (as 
defined in § 223(c)(l» may contribute to 
HSAs. Maximum annual HSA contribu
tions are based on an individual's eligibil
ity, age, and health plan coverage. 

General rules on taxation of distributions 
from lRAs 

A distribution from an IRA under § 408 
generally is included in gross income. If an 
IRA owner made nondeductible contribu
tions to the IRA, those contributions are re
covered on a pro-rata basis and the distri
bution is partly included in and partly ex
cluded from gross income under the rules 
of § 408(d) and § 72(e)(8). 

A nonqualified distribution from a Roth 
IRA under § 408A is included in gross in
come only to the extent that earnings are 
distributed. A qualified Roth IRA distribu
tion (as defined in § 408A(d» is excluded 
from gross income. 

If a distribution from an IRA or Roth 
IRA is made before the IRA or Roth IRA 
account owner attains age 59Y2, the distri
bution also is subject to a 10 percent addi
tional tax under § 72(t) unless an exception 
applies. These exceptions include distri
butions made on account of death or dis
ability, and distributions made as part of a 

series of substantially equal periodic pay
ments for the life expectancy of the IRA 
holder. 

HEALTH OPPORTUNITY PATIENT 
EMPOWERMENT ACT OF 2006 

Tax treatment of qualified HSA funding 
distributions 

Section 408(d)(9) provides, in general, 
that a qualified HSA funding distribution 
from an individual's IRA or Roth IRA to 
that individual's HSA is not included in 
gross income, if the individual is an eli
gible individual under § 223(c)(l). More
over, notwithstanding the pro-rata basis 
recovery rules under § 72, for purposes of 
determining the basis in any amount re
maining in an IRA or Roth IRA follow
ing a qualified HSA funding distribution, 
the qualified HSA funding distribution is 
treated as included in gross income to the 
extent that such amount does not exceed 
the aggregate amount which would have 
been so included if there were a total distri
bution from the IRA or Roth IRA owner's 
accounts. For example, suppose an indi
vidual who has $200 of basis in an IRA 
with a fair market value of $2,000 makes 
a qualified HSA funding distribution of 
$1,500 from the IRA. Immediately after 
the qualified HSA funding distribution, the 
individual retains $200 of basis in an IRA 
that has a fair market value of $500. 

If a qualified HSA funding distribution 
from an individual's IRA or Roth IRA ex
ceeds the aggregate amount which would 
have been included in gross income if there 
were a total distribution from that indi
vidual's IRA or Roth IRA accounts, the 
individual's basis in the excess amount 
(i.e., the amount that would have been ex
cluded from gross income in a distribution 
to which § 408(d)(9) did not apply) does 
not carry over to the HSA. 

A qualified HSA funding distribution 
is not subject to the 10 percent additional 
tax under § 72(t). However, if the qual
ified HSA funding distribution results in 
a modification of a series of substantially 
equal periodic payments that, prior to the 
modification, qualify for the exception 
to the 10 percent additional tax under 
§ 72(t)(2)(A)(iv), and such modification 
results in the imposition of the recapture 

tax under the rules of § 72(t)(4), the re
capture tax applies to the payments made 
before the date of the qualified HSA fund
ing distribution. 

The amount contributed to the HSA 
through a qualified HSA funding dis
tribution is not allowed as a deduction 
and counts against the individual's max
imum annual HSA contribution for the 
taxable year of the distribution. In addi
tion, the taxability of these distributions 
is subject to the testing period rules in 
§ 408(d)(9)(O), discussed below. 

Qualified HSA funding distribution only 
from certain types of lRAs 

A qualified HSA funding distribution 
may be made from a traditional IRA under 
§ 408 or a Roth IRA under § 408A. but 
not from an ongoing SIMPLE IRA under 
§ 408(p) or an ongoing SEP IRA under 
§ 408(k). For this purpose, a SIMPLE 
IRA or SEP IRA is treated as ongoing if 
an employer contribution is made for the 
plan year ending with or within the IRA 
owner's taxable year in which the qualified 
HSA funding distribution would be made. 

After the death of an IRA or Roth IRA 
account owner, a qualified HSA funding 
distribution may be made from an IRA or 
Roth IRA maintained for the benefit of an 
IRA or Roth IRA beneficiary. This dis
tribution will be taken into account in de
termining whether the required minimum 
distribution requirements of §§ 408(a)(6), 
408(b)(3), and 408A(c)(5) have been sat
isfied. 

Maximum amount of qualified HSA 
funding distribution 

For purposes of § 408(d)(9)(C)(i), a 
qualified HSA funding distribution from 
the IRA or Roth IRA of an eligible individ
ual to that individual's HSA must be less 
than or equal to the IRA or Roth IRA ac
count owner's maximum annual HSA con
tribution. The maximum annual HSA con
tribution is based on (1) the individual's 
age as of the end of the taxable year and 
(2) the individual's type of high deductible 
health plan (HOHP) coverage (self-only or 
family HOHP coverage) at the time of the 
distribution. For example, in 2008, an IRA 
owner who is an eligible individual with 
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family HDHP coverage at the time of the 
distribution and who is age 55 or over by 

the end of the year is allowed a qualified 
HSA funding distribution of $5,800, plus 
the $900 catch-up contribution. An IRA 

or Roth IRA owner who is an eligible indi
vidual with self-only HDHP coverage, and 

who is under age 55 as of the end of the 
taxable year, is allowed a qualified HSA 
funding distribution of $2,900 for 2008. 

One-time qualified HSA funding 
distribution 

Generally, only one qualified HSA 
funding distribution is allowed during the 
lifetime of an individual. If, however, the 
distribution occurs when the individual 
has self-only HDHP coverage, and later in 
the same taxable year the individual has 
family HDHP coverage, the individual is 
allowed a second qualified HSA funding 
distribution in that taxable year. Both dis
tributions count against the individual's 
maximum HSA contribution for that tax
able year. The distributions must be from 
an IRA or Roth IRA to an HSA owned by 
the individual who owns the IRA or Roth 
IRA or, in the case of an inherited IRA, for 
whom the IRA or Roth IRA is maintained 
(i.e., a qualified HSA funding distribution 
cannot be made to an HSA owned by any 
other person, including the individual's 
spouse). IRA or Roth IRA owners are not 
required to make the maximum qualified 
HSA funding distribution or to make any 
qualified HSA funding distribution. 

If an individual owns two or more 
IRAs, and wants to use amounts in multi
ple IRAs to make a qualified HSA funding 
distribution, the individual must first make 
an IRA-to-IRA transfer of the amounts to 
be distributed into a single IRA, and then 
make the one-time qualified HSA funding 
distribution from that IRA. 

No deemed distribution date 

A qualified HSA funding distribution 
relates to the taxable year in which the dis
tribution is actually made. The rules in 
§ 223(d)(4)(B) and § 219(f)(3) (contribu
tions made before the deadline for filing 
the individual's federal income tax return 
are deemed to be made on the last day of 
the preceding taxable year) do not apply to 
qualified HSA funding distributions. 
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Procedures for making the transfer from 

an IRA to an HSA 

An individual must be an eligible indi
vidual (as defined in § 223(c)(I» at the 

time of the qualified HSA funding distri
bution. The distribution must be a direct 
transfer from an IRA or Roth IRA to an 

HSA. For example, if a check from an IRA 
or Roth IRA is made payable to an HSA 
trustee or custodian and delivered by the 
IRA or Roth IRA account owner to the 
HSA trustee or custodian, the payment to 
the HSA will be considered a direct pay
ment by the IRA or Roth IRA trustee, cus
todian or issuer to the HSA for purposes of 
§ 408(d)(9). 

Testing period rules 

If a qualified HSA funding distribu
tion is made from the individual's IRA or 
Roth IRA to the individual's HSA under 
§ 408(d)(9) and the individual remains an 
eligible individual during the entire testing 
period, the amount of the qualified HSA 
funding distribution is excluded from the 
individual's gross income and the 10 per
cent additional tax under § 408(d)(9)(D) 
does not apply. The testing period begins 
with the month in which the qualified HSA 
funding distribution is contributed to the 
HSA and ends on the last day of the I i h 

month following that month. Each qual
ified HSA funding distribution allowed in 
§ 408(d)(9)(C)(ii)(II) has a separate testing 
period. For testing period purposes, an eli
gible individual who changes from family 
HDHP coverage to self-only HDHP cov
erage during the testing period remains an 
eligible individual. If at any time during 
the testing period the individual ceases to 
meet all requirements to be an eligible in
dividual, the amount of the qualified HSA 
funding distribution is included in the indi
vidual's gross income. The qualified HSA 
funding distribution is included in gross in
come in the taxable year of the individual 
in which the individual first fails to be an 
eligible individual. This amount is subject 
to the 10 percent additional tax (unless the 
failure is due to disability, as defined in 
§ 72(m)(7), or death). See § 408(d)(9)(D). 
Earnings on the amount of the qualified 
HSA funding distribution are not included 
in gross income. Amounts included in the 
IRA or Roth IRA owner's gross income 
under § 408(d)(9)(D) are not also included 

in gross income under §§ 408(d)( I) or (2), 

nor do the § 72 rules apply (including the 
additional tax under § 72(t)). 

No interaction between testing periods 

Section 223(b )(8)(B) provides gener
ally that if an individual fails to remain an 
eligible individual during the § 223(b)(8) 
testing period, an amount is included in 
the individual's gross income (computed 

by subtracting the sum of the monthly 
contribution limits that the individual 
would otherwise have been entitled to un
der §§ 223(b)(l) and (2) from the amount 

actually contributed). The testing period 
rules in § 223(b)(8)(B) do not apply to 
amounts contributed to an HSA through a 
qualified HSA funding distribution. Thus, 
if an individual remains an eligible indi
vidual during the entire § 408(d)(9) testing 
period, then no amount of the qualified 
HSA funding distribution is included in 
income and the 10 percent additional tax 
under § 223(b)(8)(B) does not apply. 

Application of § 223(b)(8)(B) testing 
period to contributions which are not 
qualified HSA funding distributions 

If an HSA account beneficiary's con
tributions to his or her HSA in a taxable 
year include both a qualified HSA funding 
distribution (or distributions) and other 
contributions subject to § 223(b)(8), the 
§ 408(d)(9)(D) testing period rules apply 
to the qualified HSA funding distribution 
(or distributions) and the § 223(b)(8)(B) 
testing period rules apply to the other 
contributions. If the individual fails to 
remain an eligible individual during the 
§ 223(b )(8)(B) testing period, but does 
remain a qualified individual during the 
§ 408(d)(9)(D) testing period, the amount 
included in the individual's gross income 
is the lesser of: 

(I) the amount that would otherwise be 
included under the § 223(b)(8)(B) rules; or 

(2) the amount of contributions to the 
HSA for the taxable year other than the 
amount contributed through qualified 
HSA funding distributions. 

HSA distributions not used for qualified 
medical expenses 

An HSA distribution not used for qual
ified medical expenses (as defined in 
§ 223(d)(2» is included in gross income 



under § 223(f)(2) and subject to the 10 
percent additional tax under § 223(f)(4) 
(with certain exceptions), regardless of 
whether the amount contributed to the 
HSA under the qualified HSA funding 
distribution is included in the account 
beneficiary's income and subject to the 
additional tax under § 408(d)(9)(D). See 
Notice 2007-22, 2007-10 I.R.B. 670, re
garding the consequences of distributions 
from HSAs. 

EXAMPLES 

The following examples illustrate these 
rules. It is assumed in the examples that 
no previous qualified HSA funding distri
butions have been made by the individual, 
and that all distributions are from IRAs and 
are otherwise included in the IRA owner's 
gross income. None of the IRAs are on
going SEP IRAs described in § 408(k), 
or ongoing SIMPLE IRAs described in 
§ 408(p). For purposes of § 223(f)(4) and 
§ 408(d)(9)(D)(ii), none ofthe IRA owners 
or HSA account beneficiaries are disabled. 
None of the exceptions to the 10 percent 
tax under § 72(t) apply. 

Example I. Individual A, age 45, enrolls in fam· 
ily HDHP coverage on January 1, 2008, is otherwise 
an eligible individual (as defined in § 223(c)(l)) as of 
that date and through December 31, 2009. A's max· 
imum annual HSA contribution for 2008 is $5,800. 
A owns an IRA with a balance of $2,000. A direct 
trustee·to-trustee transfer of $2,000 is made from A's 
IRA trustee to A's HSA trustee on April 2, 2008. 

The $2,000 distribution is a qualified HSA fund
ing distribution, and accordingly is not included in 
A's gross income and is not subject to the additional 
tax under § 72(t). A's testing period with respect 
to the qualified HSA funding distribution begins in 
April 2008 and ends on April 30, 2009. After the 
qualified HSA funding distribution of $2,000, $3,800 
of A's 2008 HSA maximum annual contribution re
mains. 

Example 2. Same facts as Example 1, except that 
A ceases to be an eligible individual on January I, 
2009. Under § 408(d)(9)(D), in 2009 A must include 
$2,000 in gross income, the amount of the qualified 
HSA funding distribution, plus an additional tax of 
$200 (10 percent of the amount included in income). 

Example 3. Individual B, age 57, enrolls in self
only HDHP coverage effective January I, 2008, is 
otherwise an eligible individual as of that date and 
through December 31,2009. B's maximum annual 
HSA contribution for 2008 is $3,800 ($2,900 plus the 
$900 catch-up contribution). B owns an IRA with a 
balance of $13,550. A direct trustee-to-trustee trans
fer of $3,800 is made from B's IRA trustee to B's 

HSA trustee on June 4,2008. 
The $3,800 distribution is a qualified HSA fund

ing distribution. The distribution from B 's IRA is not 
included in B' s gross income and is not subject to the 
additional tax under § 72(t). The qualified HSA fund-

ing distribution of $3,800 equals B's 2008 maximum 
annual HSA contribution. B's testing period with re
spect to the qualified HSA funding distribution be. 
gins in June 2008 and ends on June 30, 2009. 

Example 4. Individual C, age 38, enrolls in self
only HDHP coverage on January I, 2008, is other
wise an eligible individual on January I, and remains 
an eligible individual through December 31,2009. C 
owns an IRA with a balance of $12,550. A qualified 
HSA funding distribution of $2,800 is made from C's 
IRA trustee directly to C's HSA trustee on June 4 
2008. ' 

On August I, C enrolls in family HDHP coverage. 
A transfer of $3,000 is made from C's IRA trustee 
directly to C's HSA trustee on August IS, 2008. 

The $2,800 and $3,000 distributions are qualified 
HSA funding distributions. The distributions from 
the IRA are not included in C's gross income and 
are not subject to the additional tax under § 72(t). 
The qualified HSA funding distributions of $5,800 
($2,800 + $3,000) equal C's 2008 maximum annual 
HSA contribution. C's testing period for the first 
qualified HSA funding distribution begins in June 
2008 and ends on June 30, 2009 and the testing period 
for the second qualified HSA funding distribution be
gins in August 2008 and ends on August 31, 2009. 

Example 5. Individual D, age 43, enrolls in fam
ily HDHP coverage on January 1, 2008, is otherwise 
an eligible individual on January I, and remains an 
eligible individual through December 31, 2009. D 
owns an IRA with a balance of $17,500. A qualified 
HSA funding distribution of $5,800 is made from D's 
IRA trustee directly to D's HSA trustee on March 18, 
2008. 

On June I, D changes from family HDHP cov
erage to self-only HDHP coverage. The $5,800 dis
tribution from the IRA is not included in D's gross 
income and is not subject to the additional tax un
der § net). The qualified HSA funding distribution 
of $5,800 equals D's maximum annual HSA contri
bution at the time the transfer occurred. D's testing 
period begins in March 2008 and ends on March 31, 

2009. 
Example 6. Individual E, age 50, begins fam

ily HDHP coverage and is first an eligible individual 
on June I, 2008. E owns an IRA with a balance of 
$20,000. A direct trustee-to-trustee transfer of $3,500 
is made from E's IRA trustee to E's HSA trustee on 
June 4, 2008. On June 4, 2008 E also contributes 
$2,300 in cash to his HSA for a total contribution of 
$5,800. On July 1,2009, E ceases to be an eligible 

individual. 
The $3,500 distribution is a qualified HSA fund

ing distribution, is not included in E's gross income, 
and is not subject to the additional tax under § net). 
E's testing period with respect to the qualified HSA 
funding distribution begins in June 2008 and ends on 
June 30, 2009. E remains an eligible individual duro 
ing the qualified HSA funding distribution testing pe
riod. No amount of the $3,500 distribution is included 

in E's gross income. 
The testing period for the $2,300 contribution be

gins in December 2008 and ends on December 31, 
2009. E's full contribution limit under § 223(b)(8) 
for 2008 is $5,800. E's sum of the monthly contribu
tion limits is $3,383 (7112 x $5,800). E's maximum 
annual contribution for 2008 is $5,800, the greater of 
$5,800 or $3,383. 

The amount included in E's gross income and 
subject to the 10 percent additional tax under 
§ 223(b)(8)(B) in 2009 is $2,417 ($5,800 - $3,383). 
The cash contribution to E's HSA is $2,300. The 
amount included in E's gross income and subject 
to additional tax is $2,300, the lesser of $2,417 or 

$2,300. 
Example 7. Same facts as Example 6, except that 

the distribution from E's IRA to E's HSA is $1,000 
and E contributes $4,800 in cash for a total HSA con

tribution of $5,800 in 2008. 
E remains an eligible individual during the qual

ified HSA funding distribution testing period. No 
amount of the $1,000 distribution is included in E's 

gross income. 
E's full contribution limit under § 223(b)(8) for 

2008 is $5,800. E's sum of the monthly contribution 
limits is $3,383 (7/12 x $5,800). E's maximum an
nual contribution limit for 2008 is $5,800, the greater 
of $5,800 or $3,383. The amount included in E's 
gross income and subject to the 10 percent additional 
tax under § 223(b)(8)(B) is $2,417 ($5,800 - $3,383). 
The cash contribution to E's HSA is $4,800. The 
amount included in E's gross income and subject to 
the additional tax in 2009 is $2,4 17, the lesser of 
$2,417 or $4,800. 

Example 8. Same facts as Example 6, except that 
E ceases to be an eligible individual on May 1,2009. 

The $3,500 distribution is a qualified HSA fund
ing distribution, is not included in E's gross income 
in the year of the distribution, and is not subject to 

the additional tax under § net). E's testing period 
with respect to the qualified HSA funding distribu
tion begins in June 2008 and ends on June 30, 2009. 
E ceases to be an eligible individual during the qual
ified HSA funding distribution testing period. The 
$3,500 distribution is included in E's gross income. 
In addition, the 10 percent additional tax ($350) un
der § 408( d)(9)(D)(II) applies to the amount. 

The testing period for the $2,300 contribution be
gins in December 2008 and ends on December 31, 
2009. E's full contribution limit under § 223(b)(8) for 
2008 is $5,800. E's sum of the monthly contribution 
limits is $3,383 (7/12 x $5,800). E's maximum an
nual contribution limit for 2008 is $5,800, the greater 
of $5,800 or $3,383. 

The amount included in E's gross income and 
subject to the 10 percent additional tax in 2009 un
der § 223(b)(8) is $2,417 ($5,800 - $3,383). The cash 
contribution to E's HSA is $2,300. The amount in
cluded in E's gross income and subject to additional 
tax is $2,300, the lesser of $2,417 or $2,300. 

Example 9. Individual F, age 47, has family 
HDHP coverage and is first an eligible individual 
on January I, 2008. F's maximum annual HSA 
contribution for 2008 is $5,800. F owns an IRA 
with a balance of $10,000. A direct trustee-to-trustee 
transfer of $10,000 is made from F's IRA trustee to 
F's HSA trustee on September 26, 2008. 

The $10,000 contribution exceeds F's $5,800 
contribution limit. In 2008, $4,200 ($10,000 -
$5,800) is included in F's gross income under § 408 
as a taxable IRA distribution. The $4,200 is also 
subject to additional tax under § 72(t), as well as 
an excise tax on excess HSA contributions under 

§ 4973. 
Example 10. Individual G, age 32. has self-only 

HDHP coverage and is first an eligible individual on 
January I, 2007. G remains an eligible individual 
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through December 31. 2009. G's maximum annual 

HSA contribution for 2007 is 52.850 and $2.900 for 

2008. G owns an IRA with a balance of 54.500. A 

direct trustee-to-trustee transfer of 51.000 from G's 

IRA trustee to G's HSA trustee is made on September 
6.2007. 

Another direct trustee-to-trmtee transfer of 

$1.500 from G"s IRA trw,tee to G\ HSA trw,tee is 

made on April 28. 2008. G makes no other contribu
tions to his HSA for 2008. 

The 51.000 contribution to G ·.s HSA in September 

2007 is a qualitied HSA funding distribution, is not 

included in G\ grms income. and is not subject to the 

additional tax under * 72(11. G's testing period with 

respect to this contributIon begins In September 2007 

and ends on September 30. 2008. 

The $ I ,500 contribution to G';, HSA in April 2008 

is not a qualified HSA funding distribution. is in

cluded in G's gross income for 2008 under § 408 as 

a taxable IRA distribution, and is subject to the ad

ditional tax under * 72(t). However. the $1,500 con
tribution to G's HSA is allowed as a deduction under 

* 2:!3(a) in 2008, because G remains an eligible indi

vidual in 2008 and has not otherwise made contribu

tion<; to the HSA or had contributions on G's behalf 

made to an HSA in execs, of $1.400 for 2008. No 

testing period under § 408 applies to the $ 1.500 con
trihution. 

REPORTING AND WITHHOLDING 

Employers are not responsible for re
porting whether an employee remains an 
eligible individual during the testing pe
riod. 

A qualified HSA funding distribution 
is not subject to withholding under § 3405 
because an IRA or Roth IRA owner that 
requests such a distribution is deemed 
to have elected out of withholding under 
§ 3405(a)(2). For purposes of determin
ing whether a distribution requested by 
an IRA or Roth IRA owner satisfies the 
requirements of § 408(d)(9), the IRA or 
Roth IRA trustee may rely upon reason
able representations made by the account 
owner. 

EFFECTIVE DATE 

Sections 408(d)(9) and 223(b)(4)(C). 
allowing qualified HSA funding distribu
tions from IRAs to HSAs. are effective for 
taxable years beginning after December 
31,2006, 

DRAFTING INFORMATION 

The principal author of this notice is 
Leslie R. Paul of the Office of Division 
Counsel/Associate ChiefCollnsel (Tax Ex
empt and Government Entities). For fur
ther information regarding this notice. con
tact Ms. Paul at (202) 622-6080 (not a 
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toll-free cali), For information regard
ing the rules applicable to IRAs. contact 
Cathy Y. Pastor at (202) 622-6090 (not a 
toll-free call). 

Health Savings Accounts 

Notice 2008-52 

This notice provides guidance on con
tributions to Health Savings Accounts 
(HSAs) under amendments to the Internal 
Revenue Code by §§ 303 and 305 of the 
Health Opportunity Patient Empowerment 
Act of 2006 (the Act) included in the Tax 
Relief and Health Care Act of 2006, en
acted December 20, 2006, Pub. L. No, 
109-432, 

ANNUAL HSA CONTRIBUTION 
LIMIT 

HDHP deductible limit on annual HSA 
contributions repealed 

For 2004 through 2006, the maximum 
annual HSA contribution was the lesser of 
(I) the annual deductible under the high 
deductible health plan (HDHP) or (2) the 
statutory maximum under § 223(b)(2)(B), 
See Notice 2004-2, 2004-] C.B, 269, 
Q&A-12. Section 303 of the Act repeals 
the limit on annual HSA contributions 
based on the amount of the deductible 
under the HDHP. For 2007 and later years, 
the indexed maximum HSA contribution 
under § 223(b)(2)(A) (for self-only HDHP 
coverage) and § 223(b)(2)(B) (for family 
HDHP coverage) determines the contribu
tion limit, without regard to an individual's 
HDHP deductible. Thus, for 200R, the 
maximum annual HSA contribution is 
$2,900 for individuals who have self-only 
HDHP coverage and $5,800 for individu
als who have family HDHP coverage. 

Annual HSA contribution limits for 2007 
and later years 

Section 305 of the Act adds § 223(b)(8), 
which provides that if an individual is an 
eligible individual on the first day of the 
last month of the individual's taxable year 
(December 1 for calendar year taxpayers), 
the individual's maximum HSA contribu
tion for the year is the greater of the fol
lowing: 

(I) The sum of the limits deter
mined separately for each month under 
§ 223(b)(2), based on eligibility and 
HDHP coverage on the first day of each 
month, plus catch-up contributions for 
each month. if applicable (sec sum of 
the monthly contribution limits discus
sion below). or 

(2) The maximum annual HSA 
contribution under § 223(b)(2)(A) or 
§ 223(b)(2)(B) based on the individ
ual's HDHP coverage (self-only or 
family) on the first day of the last 
month of the individual's taxable 
year. plus catch-up contributions un
der § 223(b)(3). if applicable (see full 
contribution rule under § 223(b )(8) dis
cussion below). 

A testing period applies to the full contri
bution rule (see discussion of the testing 
period below), If an individual is not an 
eligible individual on the first day of the 
last month of the individual's taxable year 
(December I for calendar year taxpayers), 
the individual's maximum HSA contribu
tion for the year is determined under the 
sum of the monthly contribution limits rule 
under § 223(b)(2). See Example 6 below, 

Sum of the monthly contribution limits 

Eligible individuals (as defined III 

§ 223( c)(1» may contribute to HSAs. See 
Notice 2004-2, Q&A-2; Notice 2004-50. 
2004-2 C.B, 196, Q&A-2, 3. Under 
§§ 223(b)( I) and (2), the maximum annual 
contribution to an HSA is the sum of the 
monthly contribution limits determined 
separately for each month, based on eli
gibility and health plan coverage on the 
first day of the month. For this purpose, 
the monthly limit is 1112 of the indexed 
amount provided under § 223(b )(2)(A) for 
self-only coverage ($2,900 for 2008) and 
under § 223(b)(2)(B) for family coverage 
($5,800 for 2008). In addition, the maxi
mum HSA contribution is increased by an 
additional contribution amount (catch-up 
amount) for individuals age 55 or older 
as of the last day of the calendar year 
who are not enrolled in Medicare. The 
catch-up contribution is also computed on 
a monthly basis. Section 223(b)(2). 

Full contribution rule 

New § 223(b)(8)(A) treats an individ
ual who is an eligible individual on the first 
day of the last month of the taxable year as 



having been an eligible individual for the 
entire year and may increase, but not de
crease, the contribution limit for such an 
individual. Thus, in order to make a full 
contribution for the year under § 223(b )(8), 
a taxpayer must be an eligible individual 
on the first day of the last month of his or 
her taxable year (December I for calendar 
year taxpayers). The eligible individual is 
also treated as enrolled in the same HDHP 
coverage (i.e., self-only or family cover
age) as he or she has on the first day of the 
last month of the year. For example, if an 
individual first becomes HSA-eligible on 
December I, 2008, and has family HDHP 
coverage, he or she is treated as an eligi
ble individual and having family HDHP 
coverage for all twelve months in 2008. 
This full contribution rule also applies to 
catch-up contributions. The full contribu
tion rule applies without regard to whether 
the individual was an eligible individual 
for the entire year, had HDHP coverage 
for the entire year, or had disqualifying 
non-HDHP coverage for part of the year. 
However, a testing period applies for pur
poses of the full contribution rule. 

The testing period 

The testing period applies to an individ
ual who is an eligible individual on the first 
day of the last month of the taxable year. 
The testing period begins on the first day of 
the last month of the taxable year and ends 
on the last day of the lih month following 
that month. Thus, for a calendar year tax
payer, the testing period is from December 
I of the current year to December 31 of the 
following year. Section 223(b)(8)(B)(iii). 
For 2008 HSA contributions, the testing 
period for calendar year taxpayers begins 
on December I, 2008 and ends on Decem
ber 31, 2009. 

Failure to remain an eligible individual 
during the testing period 

If an individual who is an eligible in
dividual on the first day of the last month 
of the taxable year contributes an amount 
to his or her HSA greater than the sum 
of the monthly contribution limits under 
§§ 223(b)(l) and (2), and at any time dur
ing the testing period the individual ceases 
to meet all requirements to be an eligi
ble individual, an amount is included in 
the individual's gross income and subject 

to an additional 10 percent tax, unless the 
failure is due to disability (as defined in 
§ 72(m)(7) or death. 

The amount that is included in the in
dividual's gross income is computed by 
subtracting the sum of the monthly con
tribution limits that the individual would 
otherwise have been entitled to under 
§ § 223(b)(1) and (2) from the amount ac
tually contributed. Section 223(b)(8)(B). 
It is not necessary to distlibute this amount 
from the HSA, and there may be additional 
adverse tax consequences from such a 
distribution. See discussion below on dis
tributions not used for qualified medical 
expenses. Withdrawing this amount from 
the HSA will not prevent the inclusion of 
the amount in income or the additional 
10 percent tax. However, earnings on the 
amount are not included in gross income 
or subject to the 10 percent additional tax, 
so long as the earnings remain in the HSA 
or arc used for qualified medical expenses. 

Unlike the additional 10 percent tax un
der § 223(f)( 4 )(A), the additional 10 per
cent tax under § 223(b)(8)(B)(i)(Il) applies 
regardless of the age of the account bene
ficiary (i.e., even after age 65). 

To remain an eligible individual during 
the testing period, an individual is not 
required to keep the same level of HDHP 
coverage during the testing period. Thus, 
changing from family HDHP coverage to 
single HDHP coverage during the test
ing period does not result in inclusion of 
amounts in gross income or an additional 
10 percent tax. See Examples 8 and 14 
below. 

Excise tax on excess contributions 

Section 4973 imposes a six percent ex
cise tax for each taxable year on HSA con
tributions in excess of the maximum con
tribution limit for the year (excess contri
butions). If the excess contributions for 
the year and the net income attributable to 
such excess contributions are withdrawn 
from the HSA before the last day (with ex
tensions) for filing the federal income tax 
return for the taxable year, the amount is 
not subject to the excise tax for that year. 
However, an amount included in gross in
come under § 223(b )(8)(B) because an in
dividual failed to remain an eligible indi
vidual during the testing period is not an 
excess contribution and § 4973 does not 
apply to this amount. For this reason, the 

amount cannot be withdrawn under the ex
cess contribution rules. 

HSA distribwiolls not lIsed for CllIalijied 
medical expenses 

An HSA distribution not used for qual
ified medical expenses (as defined in 
§ 223(d)(2» is included in gross income 
under § 223(f)(2) and is subject to the ad
ditional JO percent tax under § 223(f)(4) 
(with certain exceptions), regardless of 
whether the amount contributed to the 
HSA under the full contribution rule is in
cluded in the account beneficiary's income 
and subject to the additional tax under 
§ 223(b)(8)(B)(i). See Notice 2007-22, 
2007-10 I.R.B. 670, regarding conse
quences of distributions from HSAs. See 
Example 9 below. 

Establishing HSAs 

An individual may establish an HSA 
at any time on or after the date the indi
vidual becomes HSA-eligible. Contribu
tions for the taxable year can be made in 
one or more payments, at any time prior 
to the time (without extensions) for filing 
the individual's federal income tax return 
for the taxable year. An individual who 
becomes an eligible individual after Jan
uary I may make the maximum contribu
tion to an HSA on the first day he or she 
is an eligible individual. Notice 2004-2, 
Q&A-21. In that case, the individual's 
contribution is based on the individual's 
expected coverage on the first day of the 
last month of his or her taxable year. But 
see testing period rules above. 

EXAMPLES 

The following examples illustrate these 
rules. It is assumed in the examples that 
the taxable year of all individuals is the 
calendar year, and that. for purposes of 
§ 223(b)(8)(B)(ii), no individuals are dis
abled within the meaning of § 72(m)(7) un
less otherwise stated. 

Example 1. Individual A. age 53. enroll, in family 
HDHP coverage on December I. 2()OX and i, other
wise an eligible individual on that date. A i, not an 
eligible individual in any other month in 200g. 

A is an eligible individual with family HDHP 
coverage on December I. 2008. A\ full contribution 
limit under ~ 22J(b)(8) for 2()OX i, ,~5.l'()(). The ,urn 
of the monthly contribution Itmih i, S4g3 .. B ( 1112 
x Si5.S(0). A\ annual contributilll1 limit for 2()()X i, 
$5,8{)O. the greater of $5.l'OO or 54X),)3 
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Example 2. Same facts as Example I, except that 

A contributes $5,800 to his HSA on December I. 

2008 and ceases to be an eligible individual in June 
2009. 

The testing period for 2008 HSA contributions 

ends on December 3 I. 2009. In 2009, A ceases to 

be an eligible individual during the testing period. In 

2009, A must include in gross income $5,3 16.67, the 

amount contributed to the HSA for 2008 minus the 

sum of the monthly contribution limits ($5,800.00 -

$483.33). In addition, the 10 percent additional tax 

($531.67) in ~ 223(b)(8)(BHi) applies to the amount 

included in gross income. 

Example 3. Individual B, age 39, enrolls in self

only HDHP coverage on January I, 2008 and is an 

eligible individual on that date. B's coverage changes 

to family HDHP coverage on November 1,2008 and 

B retains family HDHP coverage through December 

31, 2008. B is an eligible individual from January 

I. 2008 through December 31. 2008 and remains an 

eligible individual through December 31. 2009. 

B is an eligible individual with family HDHP cov

erage on December I, 200R. B's full contribution 

limit under § 223(b)(8) for 2008 is $5,800. B's sum 

of the monthly contribution limits is $3,383.34 «2112 

x $5,800) + (10/12 x $2,900». B's annual contribu

tion limit for 2008 is $5,800, the greater of $5,800 or 
$3,383.34. 

Example 4. In 2007, Individual e, age 47, is cov

ered by a general purpose health FSA with a grace 

period ending March 15, 2008. e enrolls in family 
HDHP coverage on January I, 2008. e becomes an 

eligible individual on April I, 2008 and remains an 
eligible individual through December 31, 2009. On 

April 2, 2008, e contributes $5,800 to his HSA for 

2008. 
e is an eligible individual with family HDHP cov

erage on December I, 2008. e's full contribution 
limit under § 223(b)(8) for 2008 is $5,800. C's sum 

of the monthly contribution limits is $4,350 (9/12 x 

$5,800). C's annual contribution limit for 2008 is 

$5,800, the greater of $5,800 or $4,350. The testing 
period for 2008 ends on December 31,2009. Because 

e is an eligible individual during the testing period, 
no amount of the $5,800 contribution is included in 
Cs gross income and e is not subject to the 10 per

cent additional tax. 
Example 5. Individual D, age 57, enrolls in fam

ily HDHP coverage on December 1,2008 and is an 
eligible individual on that date. D was not an eligible 

individual in any other month in 2008. D contributes 
$6,700 to his HSA on December 1,2008 and remains 

an eligible individual through December 3 L 2009. 
D is an eligible individual with family HDHP 

coverage on December I. 2008 and remains an el
igible individual through December 31. 2009. D's 

full contribution limit under § 223(b)(8) for 2008 is 
56,700 ($5,800 family coverage contribution + 5900 
catcb-up contribution) The sum of the monthly con
tribution limits is $558.33 «(1112 x $5,800) + (1/12 

x $900)) D's annual contribution limit for 2008 is 

$6,700, the greater of $6.700 or $558.33. 
Example 6. Individual E, age 35, has self-only 

HDHP coverage and is an eligible individual for the 

months of May. June. and July 2008. 
The full contribution limit under § 223(b)(8) does 

not apply to E for 2008 because E is not an eligible 
individual on December I, 2008. E's contribution 

limit for 2008 is $725 (3112 x $2.900). 
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Example 7. Individual F. age 46, enrolls in fam

ily HDHP coverage on January I, 2008 and is an el

igible individual on that date. F contributes $5,800 

to an HSA on January I, 2008. F ceases to be cov

ered by an HDHP on August I, 2008. On Decem

ber 15,2008, F withdraws from the HSA $2,416.67 

($5,80000 - $3,38333), plus $45 earnings attribut

able to the $2,416.67. 

F ceases to be an eligible individual on August 

I, 2008. The full contribution limit does not apply 

to F for 2008 because F is not an eligible individ

ual on December I, 2008, and the testing period in 

~ 223(b)(8)(B)(i) does not apply to F. F's HSA con

tribution limit for 2008 is $3,383.33 (7112 x $5,800). 

The $2,416.67 is an excess contribution for purposes 

of § 4973, but is not subject to the six percent excise 

tax under § 4973 because F withdrew the excess con

tribution and earnings attributable to the excess con

tribution by the due date, with extensions, for filing 

her 2008 federal income tax return, F reports the $45 

withdrawn earnings as gross income on her 2008 fed

eral income tax return. The gross income inclusion 

and 10 percent tax in § 223(f)(3) for distributions not 

used for qualified medical expenses in § 223(f)(2) do 

not apply because F withdrew an excess contribution. 

Example 8. Individual G, age 38, enrolls in family 

HDHP coverage on January I, 2008 and is an eligi

ble individual on that date. G's coverage changes to 
self-only HDHP coverage on September 1,2008 and 

he retains that coverage through December 31. 2008. 
G is an eligible individual for all 12 months in 2008. 

G contributes $4,83333 «8112 x $5,800) + (4112 x 

$2,900)) to an HSA for 2008. G ceases to be an eli
gible individual on January 1,2009. 

G is an eligible individual with self-only HDHP 

coverage on December 1,2008. G's full contribution 

limit under § 223(bj(8) for 2008 is $2,900. G's sum 
of the monthly contribution limits is $4,833.33 «8/12 
x $5,800) + (4112 x $2,900». G's annual contribution 
limit is $4,833.33, the greater of $2,900 or $4,833.33. 
The testing period for 2008 HSA contributions ends 

on December 31,2009. G ceases to be an eligible in
dividual during tbe testing period. Because G's con

tribution of $4,833.33 is not greater than the sum of 
the montbly contribution limits, tbere is no inclusion 

or additional tax when G ceases to be an eligible in
dividual during the testing period. 

Example 9. Individual H, age 25, enrolls in self
only HDHP coverage on June 1,2008 and is an eligi

ble individual on that date. H is not an eligible indi
vidual prior to June 1, 2008. H contributes $2,900 to 
an HSA on July 1,2008. H is an eligible individual 

on December I, 2008, and continues to be an eligi
ble individual until February I, 2009. On February 
2,2009, H withdraws $1,208.33 from his HSA. The 
$1,208.33 distribution is not used for H's qualified 
medical expenses (as defined in § 223(d)(2)). 

H is an eligible individual with self-only HDHP 
coverage on December I, 2008. H's full contribution 
limit under § 223(b)(8) for 2008 is $2,900 H's sum of 

the monthly contribution limits is $1,691.67 (7112 x 
$2,900). H's annual contribution limit is $2.900, the 

greater of $2,900 or $1,691.67. The testing period 
for 2008 HSA contributions ends on December 31, 

2009. In 2009, H ceases to be an eligible individual 
during the testing period. In 2009, H must include in 

gross income $1,208.33, the amount contributed to 
the HSA minus tbe sum of the monthly contribution 
limits ($2,900.00 - $ 1.691.67). In addition, the 10 

percent additional tax ($120.83) in § 223(b)(8)(B)(i) 

applies to the amount. 

The $1.208.33 withdrawn from the HSA is nOI 

used for qualified medical expenses and is nOI a 

withdrawal of an excess contribution. Therefore, 

under * 223(1)(2), $1.208.33 is also included in H's 

gross income and is also subject to the 10 percent 

additional tax in § 223(1)(4). As a reSUlt, H includes 

$2.416.66 ($1.208.33 with respect to § 223(1)(4) 

and $1.208.33 with respect to § 223(b)(8)) in gross 

income in 2009 and an additional tax of $241.66 

($12083 with respect to ~ 223(f)(4) and $120.83 

with respect to § 223(b)(8)). 

Example 10. Individual J, age 27, is eligible for 

medical benefits through the Department of Veterans 

Affairs (VA). As a result of medical care (other than 

disregarded coverage or preventive care) that J re

ceived from the VA in January 2008, he is notan eligi

ble individual in January, February, March, or April 

2008. J has self-only HDHP coverage and is other

wise an eligible individual from May 1,2008 through 

December 31, 2009. 

J is an eligible individual with self-only HDHP 

coverage on December I, 2008. 1's full contribution 

limit under § 223(b)(8) for 2008 is $2,900. 1's sum 

of the monthly contribution limits is $1,933.33 (8112 

x $2,900). 1's annual contribution limit for 2008 is 

$2,900, the greater of $2,900 or $1,933.33. 

Example J I. Same facts as Example 10, except 

that J also receives medical care (other than disre
garded coverage or preventive care) from the VA 

in October 2008. J is an eligible individual with 

self-only HDHP coverage in May through September 
2008. 

The full contribution limit does not apply to J for 

2008 because J is not an eligible individual on De
cember I, 2008. 1's 2008 contribution limit is deter

mined under the sum oftbe monthly contribution lim

its and is $1.208.33 (5112 x $2,900). 
Example 12. Individual K, age 64, enrolls in fam

ily HDHP coverage on April I, 2008 and is an eligible 

individual from April I, 2008 through December 31, 
2008. K was not an eligible individual prior to April 

1,2008. K contributes $6,700 to his HSA for 2008 on 
April I, 2008. K attains age 65 and enrolls in Medi

care on March 24, 2009 and ceases to be an eligible 

Individual. 
K is an eligible individual with family HDHP 

coverage on December I, 2008. K's full contribution 
limit under § 223(b)(8) for 2008 is $6,700 ($5,800 

family coverage contribution + $900 catch-up contri
bution). K's sum of the monthly contribution limits is 
$5,025 «9112 x $5,800) + (9112 x $900». K's annual 

contribution limit for 2008 is $6,700, the greater of 
$6,700 or $5,025. The testing period for 2008 HSA 

contributions ends on December 31, 2009. In 2009, 
K ceases to be an eligible individual during the testing 
period. In 2009, K must include $1.675, the amount 
contributed to the HSA minus the sum of the monthly 
contribution limits ($6,700.00 - $5,025.00) in gross 

income. In addition, the 10 percent additional tax 
($167.50) in § 223(b)(8)(B)(i) applies to the amount. 

Example] 3. Same facts as Example ]2, except 
that before enrolling in Medicare, K ceases to be an 

eligible individual during the testing period as a re
sult of becoming disabled. Because K ceases to be 
an eligible individual due to becoming disabled, no 
amount is required to be included in income in 2009 

or is subject to the additional tax in § 223(b)(8). 



Example 14. Individuals Land M, both age 40. 
are a married couple. Land M enroll in family HDHP 
coverage on December I, 2008 and are otherwise el
igible individuals on that date. Land M are not eligi
ble individuals in any other month in 2008. Land M 
divide the contribution limit equally between them. 
On or after December 1,2008, L contributes $2,900 
to his HSA and M contributes $2,900 to her HSA. On 
June I. 2009, M switches to self-only HDHP cover
age and remains an eligible individual through De
cember 31,2009. L ceases to be an eligible individ
ual in June 2009. 

L and M are eligible individuals with family 
HDHP coverage on December 1, 2008. Land M's 
combined full contribution limit for 2008 is $5,800. 
Land M's combined sum of the monthly contribution 
limits is $483.33 (1112 x $5,800), or $241.67 each 
«(\/12 x $5,800)/2). Land M's combined annual 
contribution limit under § 223(b)(8) is $5,800, the 
greater of $5,800 or $483.33. The testing period 
for 2008 HSA contributions ends on December 31, 
2009. During the testing period for 2008, M remains 
an eligible individual but L ceases to be an eligi
ble individual. Because M is an eligible individual 
during the testing period, no amount of M's $2,900 
contribution is included in M's gross income and M 
is not subject to the 10 percent additional tax. In 
2008, L must include $2,658.33 in gross income, the 
amount contributed to the HSA minus the sum of the 
monthly contribution limits ($2,900 - $241.67). In 

addition, the 10 percent additional tax ($265.83) in 
§ 223(b)(8)(B)(i) applies to that amount. 

Example 15. Same facts as Example 14, except 
M contributes $5,800 to M's HSA and L contributes 
$0 to L's HSA. No amount is taxable to either Lor M. 

NO EFFECT ON HSA 
ESTABLISHMENT DATE 

Expenses incurred before an HSA is 
established are not qualified medical ex
penses. Notice 2004-2, Q&A-26. Al
though § 223(b )(8) and this notice provide 
that certain individuals are treated as el
igible individuals on the first day of the 
taxable year in determining the contribu
tion amount, an HSA is not established be
fore the date that the HSA is actually estab
lished. See also Notice 2007-22, 2007-10 
I.R.B. 670. 

REPORTING 

Neither employers nor trustees are re
sponsible for reporting whether an individ
ual remains an eligible individual during 
the testing period. 

EFFECTIVE DATE 

Sections 223(b)(2)(A) and (B) and 
§ 223(b )(8), allowing full contributions 
for months preceding the month that an 
individual is an eligible individual, are 
effective for taxable years beginning after 
December 31, 2006. 

INTERACTION WITH § 408(d)(9) 

See Notice 2008-51, also published in 
2008-25 I.R.E. 

EFFECT ON OTHER DOCUMENTS 

Notice 2004-2 and Notice 2004-50 are 
modified. 

DRAFTING INFORMATION 

The principal author of this notice is 
Leslie R. Paul of the Office of Division 
Counsell Associate Chief Counsel (Tax Ex
empt and Government Entities). For fur
ther information regarding this notice, con
tact Ms. Paul at (202) 622-6080 (not a 
toll-free call). 
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Part IV. Items of General Interest 
Notice of Proposed 
Rulemaking and Notice of 
Public Hearing 

Declaratory Judgments - Gift 
Tax Determinations 

REG-143716-04 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking 
and notice of public hearing. 

SUMMARY: This document contains pro
posed regulations under section 7477 of 
the Internal Revenue Code (Code) regard
ing petitions filed with the United States 
Tax Court for declaratory judgments as 
to the valuation of gifts. Changes to the 
applicable law were made by section 
506(c)(1) of the Taxpayer Relief Act of 
1997 (TRA). The proposed regulations pri
marily affect individuals who are donors 
of gifts. The proposed regulations provide 
rules for determining whether a donor 
may petition the Tax Court with respect 
to the value of a gift, including guidance 
regarding the definition of "exhaustion of 
administrative remedies." This document 
also provides a notice of a public hearing 
on these proposed regulations. 

DATES: Written and electronic comments 
must be received by September 8, 2008. 
Outlines of topics to be discussed at the 
public hearing scheduled for October 16, 
2008, must be received by September 11, 
2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-143716-04), room 
5203, Internal Revenue Service, P.O. Box 
7604, Ben Franklin Station, Washing
ton, DC 20044. Submissions may be 
hand delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to: CC:PA:LPD:PR (REG-143716-04), 
Courier's Desk, Internal Revenue 
Service, 1111 Constitution Avenue, 
NW, Washington, DC. Alternatively, 
taxpayers may submit electronic 
comments via the Federal eRulemaking 
Portal at www. regu/afions.gov (IRS 
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REG-1437 16-04). The public hearing 
will be held in the auditorium of 
the Internal Revenue Building, 1111 
Constitution Avenue, NW, Washington, 
DC. 

FOR FURTHER INFORMATION 
CONTACT: Concerning the proposed reg
ulations, Juli Ro Kim or George Masnik, 
(202) 622-3090; concerning submissions 
of comments, the hearing, and/or to be 
placed on the building access list to at
tend the hearing, Kelly Banks at (202) 
622-7180 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

Gift tax is computed by determining a 
tax on the total of the gifts deemed made 
by the donor in the year for which the re
turn is filed (the current calendar year) plus 
the total of that donor's gifts in prior years 
(prior taxable gifts). The tax so computed 
is then reduced by the tax that would have 
been payable on the prior taxable gifts, had 
the tax rate for the current taxable year ap
plied to the prior taxable gifts. The re
sult (after taking into account the applica
ble credit amount under section 2505) is 
the gift tax on the gifts in the current calen
dar year. Similarly, the estate tax is com
puted by determining a tax on the sum of 
the value of the decedent's taxable estate 
and the value of certain taxable gifts (ad
justed taxable gifts) made by the decedent 
prior to death. The tax computed is then re
duced by the gift tax that would have been 
payable on the adjusted taxable gifts, had 
the estate tax rate applied to the adjusted 
taxable gifts. The result (after allowing for 
various credits) is the estate tax on the tax
able estate. 

The Taxpayer Relief Act of 1997 (TRA) 
(Public Law 105-34, III Stat. 855), the 
Internal Revenue Service Restructuring 
and Reform Act of 1998 (Public Law 
105-206, 112 Stat. 685), and the Tax and 
Trade Relief Extension Act of 1998 (Pub
lic Law 105-277, 112 Stat. 2681-909), 
(collectively, the 1998 Acts), enacted 
or amended sections 2001 (f), 2504( c), 
6501(c)(9), and 7477, effective in the 
case of gifts made after August 5, 1997, 
to provide a degree of finality regarding 

the valuation of lifetime gifts for gift and 
estate tax purposes. Congress was con
cerned that the prior regime resulted in the 
resolution of controversies based on stale 
evidence, and necessitated the retention of 
records for unduly long periods of time. 
H.R. Rep. No. 105-148 at 359 (1997). 

Under sections 6501(a) and (c)(9) as 
amended by TRA and the 1998 Acts, and 
the applicable regulations, if a transfer of 
property is adequately disclosed on a gift 
tax return, then the period of limitations for 
assessment of gift tax with regard to that 
transfer will commence to run on the date 
the return is filed. Once the time for as
sessment of gift tax has expired for a trans
fer made after August 5, 1997, the value 
of the gift as "finally determined" for gift 
tax purposes, as defined in section 2001 (f), 
is the value to be used for purposes of de
termining prior taxable gifts in computing 
the gift tax liability in subsequent years 
under section 2504(c), and for purposes 
of determining adjusted taxable gifts in 
computing the estate tax liability under 
section 2001(f). Under §§20.200I-l(b) 
and 25.2504-2(b), this finality rule applies 
with respect to all issues that might be 
raised with respect to the transfer, includ
ing valuation issues and legal issues. The 
amount of a gift is finally determined if: 
( 1) the amount is shown on a gift tax return 
and the IRS does not contest the amount 
before the period for assessing gift tax ex
pires; (2) before the period for assessing 
gift tax expires, the amount is adjusted by 
the IRS and the taxpayer does not contest 
the adjusted amount; or, (3) the amount is 
determined by a court or pursuant to a set
tlement agreement between the taxpayer 
and the IRS. 

Section 7477 was enacted as part of 
TRA in conjunction with these other pro
visions to provide a declaratory judgment 
procedure pursuant to which taxpayers 
may contest in the United States Tax Court 
an IRS determination regarding the value 
of a gift. See H.R. CONF. REP. NO. 
105-220, at 407-408 (1997). In the ab
sence of section 7477, without an actual 
gift tax deficiency, a taxpayer would be 
unable to petition the Tax Court to contest 
the determination or, without an overpay
ment of tax, file a claim for refund or 
bring suit for refund in Federal court. This 



could occur, for example, if an increase in 
gift tax detennined under section 2502 is 
offset by the taxpayer's applicable credit 
amount under section 2505(a), so that no 
additional tax would be assessed as a result 
of the valuation increase. Thus, without 
section 7477, such a taxpayer would be 
left without any way to challenge the IRS 
determination, even though, upon the ex
piration of the statute of limitations, that 
determination would become binding for 
purposes of calculating the cumulative gift 
tax on all future gifts of that taxpayer, as 
well as the taxpayer's estate tax liability. 

Explanation of Provisions 

Under section 7477(a), the donor 
may contest an IRS detennination of 
the amount of a gift. Specifically, the 
donor may petition the Tax Court for a 
declaratory judgment, provided that cer
tain requirements are met. Section 7477(a) 
applies in the case of an actual controversy 
involving a detennination by the IRS re
garding the value of a gift that is shown 
on the gift tax return or disclosed on the 
gift tax return or in a statement attached to 
that return. 

These proposed regulations provide a 
procedure for pursuing a declaratory judg
ment in the Tax Court pursuant to section 
7477 in situations where, prior to the en
actment of that section, the taxpayer would 
have had no remedy to challenge the IRS 
determination. Specifically, the procedure 
provided by these proposed regulations ap
plies only in those situations where an ad
justment by the IRS does not result in a 
gift tax deficiency or refund. In situations 
where the IRS adjustment results in a pro
posed tax deficiency or a potential refund, 
taxpayers should not follow the procedures 
in these proposed regulations but should 
continue to follow the procedures already 
in place to dispute a deficiency or claim a 
refund. These procedures more efficiently 
address and resolve disputes involving a 
deficiency or refund. 

The first requirement for eligibility for 
relief under section 7477 is that the trans
fer must be shown or disclosed "on the re
turn of tax imposed by chapter 12," that is, 
a Federal gift tax return, or on a statement 
attached to the return. Under the proposed 
regulations, the return of tax imposed by 
chapter 12 is defined as the last gift tax re
turn for the calendar year filed on or before 

the due date of the return, including exten
sions granted (if any), or if a timely return 
is not filed, the first gift tax return for the 
calendar year filed after the due date. 

If the transfer is not shown or disclosed 
on the gift tax return, or on a statement 
attached to the return, a declaratory judg
ment under section 7477 is not available. 
If, however, a transfer is disclosed on the 
return or on a statement attached to the 
return, this eligibility requirement for the 
section 7477 procedure is satisfied, even if 
the transfer is disclosed in a manner that 
does not satisfy the requirements of sec
tion 6501(c)(9) and §301.6501(c)-I(e) or 
(f) pertaining to adequate disclosure suffi
cient to commence the running of the pe
riod of limitations on assessment. There 
may be no compelling reason for the IRS 
to examine a transaction that is disclosed 
on the return but not in a manner suffi
cient to trigger the running of the statute 
of limitations, because the time period for 
adjusting the value of the gift is not lim
ited by the statute of limitations for as
sessments. The Treasury Department and 
the IRS, however, recognize that in many 
cases the IRS may prefer to contempora
neously resolve the transfer tax treatment 
of that transaction, even though the stan
dards for adequate disclosure with regard 
to that transaction have not been satisfied 
by the donor. Thus, the IRS in its discre
tion may make a determination regarding 
the transfer and place the transfer in con
troversy by mailing a notice of determina
tion of value used in unagreed cases (Let
ter 3569) with regard to that transfer. The 
ability to place a transfer that is not ad
equately disclosed in controversy is con
sistent with the Congressional purpose in 
enacting the TRA provisions, noted pre
viously, to promote the early resolution of 
gift tax controversies based on contempo
raneous evidence. The IRS and Treasury 
Department emphasize that the issuance of 
a Letter 3569 with regard to such a trans
fer does not constitute a determination by 
the IRS that the transfer was adequately 
disclosed or otherwise cause the period of 
limitations on assessment to commence to 
run with respect to that transfer. 

Alternatively, the IRS may in its discre
tion decide not to put a transfer in contro
versy at that time (whether or not any other 
transfer reported on a gift tax return is then 
put into controversy). If the IRS decides 
not to put the transfer into controversy at 

that time, the IRS will not issue a Letter 
3569 (described in this preamble) (or the 
Letter 3569 issued will not address that 
transfer), the declaratory judgment proce
dure will not be available for that trans
fer, and the limitations period applicable to 
that transfer will remain open. 

Section 7477 also requires an actual 
controversy with respect to a determi
nation by the IRS of the value of the 
disclosed transfer. Thus, the donor is 
not permitted to bypass the examination 
process and unilaterally seek a declara
tory judgment. Generally, the IRS must 
propose adjustments with which the donor 
disagrees. Accordingly, the proposed 
regulations provide that, in order for the 
section 7477 declaratory judgment proce
dure to be available to a donor, the IRS 
must first make a determination regarding 
the gift tax treatment of the transfer that 
results in an actual controversy in a situ
ation where the adjustments do not result 
in a gift tax deficiency or refund. This 
IRS determination is deemed to be made 
by the mailing of a Letter 3569 to notify 
the taxpayer of the adjustments proposed 
by the IRS. The mailing of this letter to 
the donor is the prerequisite for filing a 
petition with the Tax Court requesting a 
declaratory judgment under section 7477. 

Section 7477 also requires that the 
donor's pleading seeking a declaratory 
judgment under section 7477 must be filed 
with the Tax Court before the 91 sl day 
after the mailing of the Letter 3569 by the 
IRS. The pleading must be in the form of a 
petition subject to Tax Court Rule 211 (d). 

Finally, section 7477(b)(2) provides 
that the Tax Court may not issue a declara
tory judgment under section 7477 unless 
it first determines that the donor has ex
hausted all administrative remedies avail
able to the donor within the IRS with 
respect to the controversy. Tax Court Rule 
211(d) requires that the petition in an ac
tion under section 7477 must contain a 
statement that the petitioner has exhausted 
all administrative remedies within the 
IRS. See also Tax Court Rule 210(c)(4). 
Accordingly, the proposed regulations set 
forth the administrative remedies available 
to the donor with respect to a determina
tion by the IRS of the amount of a gift, 
and the circumstances in which the IRS 
will not contest the donor's allegation that 
administrative remedies have been ex
hausted. The administrative remedies are 
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intended to parallel those applicable in the 

case of an asserted gift tax deficiency. 

Specifically, the proposed regulations 
provide that the IRS will not contest the 
donor's allegation that the donor's admin

istrative remedies have been exhausted if: 
(1) the donor requests Appeals consider
ation in writing within 30 calendar days 
after the mailing date of a notice of pre
liminary determination of value (Prelimi
nary Determination Letter) from the IRS, 
or by such later date for responding to the 
Preliminary Determination Letter as de
termined pursuant to IRS procedures: (2) 
the donor participates fully in the Appeals 
consideration process, including without 
limitation timely submitting all additional 
information related to the amount of the 
gift that is requested by the IRS in con
nection with (or as a follow-up to) the Ap
peals consideration process; and (3) the 
IRS mails to the donor thc Letter 3569, 
which will notify the donor of the proposed 
adjustments and of the donor's right to 
contest the determination by filing a peti
tion for declaratory judgment with the Tax 
Court before the 91 st day after the date of 
mailing the Letter 3569. The Letter 3569 
usually will be issued by the Appeals of
fice. However, because section 7477 re
quires that the Tax Court, rather than the 
IRS, detennine whether the donor has ex
hausted all administrative remedies, the 
donor generally will be sent a Letter 3569 
in those situations where the donor does 
not respond to the Preliminary Detennina
tion Letter, or expressly declines to partic
ipate in the Appeals process. If a donor 
does not respond to a Preliminary Deter
mination Letter, or if a donor does not par
ticipate in the Appeals process, the IRS 
will consider the donor to have failed to 
exhaust administrative remedies. In such 
cases, the IRS Illay challenge any allega
tion in the donor's petition for a section 
7477 declaratory judgment that the donor 
has exhausted all administrative remedies. 

The proposed regulations also provide 
that the IRS will not contest the donor's 
allegation that all administrative remedies 
have been exhausted in certain circum
stances where the above-described process 
is not followed by the IRS. (For example, 
the IRS might mail a Letter 3569 to the 
donor in the absence of these other pre
liminary steps where. because of the im
minent expiration of the applicable statute 
of limitations. the IRS believes there is not 
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sufficient time to issue a Preliminary De
termination Letter to allow Appeals con

sideration). If the IRS's decision not to 
i~sue a Preliminary Determination Letter 
is not due to the donor's actions or fail

ure to act, the IRS will not contend that 
the donor failed to exhaust all adminis
trative remedies, provided that the donor 
fully participates in the Appeals consid
eration process offered by the IRS during 
the pendancy of the Tax Court proceeding. 
In this regard, the IRS and Treasury De
partment do not view the reference to sec
tion 7477 contained in §601.\06(a)(2)(iv) 
of the Statement of Procedural Rules as 
currently in effect and Rev. Proc. 87-24. 
1987-1 CB. 720. as prohibiting Appeals' 
jurisdiction to consider docketed cases un
der current section 7477. The version of 
section 7477 referenced in those items was 
repealed prior to the enactment of the cur
rent section 7477 as part of the TRA. 

The proposed regulations confirm that 
the donor is not required to consent to an 
extension of the time within which gift 
tax with respect to the transfer at issue 
may be assessed in order to exhaust the 
donor's administrative remedies, and that 
the failure to consent to such an extension 
will not be taken into account for this pur
pose. See section 7430(b)( I) and Minahan 
v. Commissioner, 88 T.C 492 (1987), con
sidering this issue in the context of section 
7430(b)(I) prior to amendment by Public 
Law \04-168 (ItO Stat. 1452). 

Under the proposed regulations, a 
donor may petition for a declaratory judg
ment with respect to disputes regarding 
valuation and/or other related issues. This 
is consistent with §§20.2001-I(b) and 
25.2504-2(b) providing that, once the 
gift tax statute of limitations has expired 
with respect to a transfer, the IRS is pre
cluded from making any adjustments with 
respect to that transfer for purposes of 
determining prior taxable gifts or adjusted 
taxable gifts, regardless of whether the 
adjustment involves a valuation issue or 
a legal issue pertaining to the proper in
terpretation of the gift tax law. See also 
§301.650l(c)-I(f)(5) providing a similar 
rule regarding transfers that are incom
plete gifts but are reported as completed 
gifts. Accordingly, even if a gift tax ad
justment does not generate any additional 
gift tax liability, the IRS nevertheless is 
required to propose the adjustment (and 
to take all other necessary steps) in order 

to challenge the return as filed within the 

statutory limitations period, regardless of 
the nature of the issue presented. Sections 
200l(t), 2504(c), 650l(c)(9) and 7477. 

as enacted or amended by TRA and the 
1998 Acts, provide an integrated statu
tory regime pursuant to which taxpayers 
are accorded finality with respect to ad
equately disclosed transfers (except for 
transfers that are reported as incomplete 
gifts), while the IRS is afforded the rea
sonable opportunity to identify in a timely 
manner returns that present issues that 
merit further examination. The section 
7477 declaratory judgment procedure is 
a necessary part of this regime because it 
provides a mechanism to finally resolve 
any disputed adjustments in circumstances 
where there is no tax assessment and thus 
the donor would otherwise be unable to 
satisfy the jurisdictional requirements for 
any judicial resolution. The IRS and Trea
sury Department believe it is appropriate 
for the declaratory judgment mechanism 
under section 7477, when available in cir
cumstances where there is no deficiency or 
refund, to be available for all adjustments 
regardless of whether the basis for those 
adjustments is factual, legal, or both. 

Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a significant 
regulatory action as defined in Executive 
Order 12866. Therefore, a regulatory 
assessment is not required. It also has 
been determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.c. 
chapter 5) does not apply to these regu
lations and, because these regulations do 
not impose a collection of information 
on small entities, the Regulatory Flexi
bility Act (5 U.S.c. chapter 6) does not 
apply. Pursuant to section 7805(f) of the 
Code, this regulation has been submitted 
to the Small Business Administration 
for comment on their impact on small 
business. 

Comments and Public Hearing 

Before these proposed regulations are 
adopted as final regulations, consideration 
will be given to any written (a signed origi
nal and eight (8) copies) or electronic com
ments that are submitted timely to the IRS. 
The IRS and the Treasury Department re
quest comments on the clarity of the pro-



posed regulations and how they may be 
made easier to understand. All comments 
will be available for public inspection and 
copying. 

A public hearing has been scheduled 
for October 16, 2008 at 10:00 a.m. in 
the auditorium of the Internal Revenue 
Building, 1111 Constitution Avenue, NW, 
Washington, DC. In addition, all visi
tors must present photo identification to 
enter the building. Because of access re
strictions, visitors will not be admitted 
beyond the immediate entrance area more 
than 30 minutes before the hearing starts. 
For information about having your name 
placed on the building access list to attend 
the hearing, see the "FOR FURTHER 
INFORMATION CONTACT" section 
of this preamble. The rules of 26 CFR 
601.601(a)(3) apply to the hearing. Per
sons who wish to present oral comments 
at the hearing must submit comments by 
September 8, 2008, and submit an outline 
of the topics to be discussed and the time 
to be devoted to each topic (signed origi
nal and eight (8) copies) by September 11, 
2008. 

A period of 10 minutes will be allot
ted to each person for making comments. 
An agenda showing the scheduling of 
the speakers will be prepared after the 
deadline for receiving outlines has passed. 
Copies of the agenda will be available free 
of charge at the hearing. 

Drafting Information 

The principal author of these proposed 
regulations is Juli Ro Kim, Office of the 
Associate Chief Counsel (Passthroughs 
and Special Industries), IRS. Other per
sonnel from the IRS and the Treasury 
Department participated in their develop
ment. 

* * * * * 
Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 301 is pro
posed to be amended as follows: 

PART 301-PROCEDURE AND 
ADMINISTRATION 

Paragraph I. The authority citation for 
part 301 continues to read in part as fol
lows: 

Authority: 26 U.S.c. 7805 * * * 

Par. 2. Section 301.7477-1 is revised 
to read as follows: 

§30 I. 7477-1 Declaratory Judgments 
relating to the value of certain gifts for 
gift tax purposes. 

(a) In general. If the requirements 
contained in paragraph (d) of this section 
are satisfied, a donor may petition the 
United States Tax Court under section 
7477 for a declaratory judgment regarding 
the amount of one or more of the donor's 
gifts during the calendar year for Federal 
gift tax purposes, if the adjustment(s) pro
posed by the Internal Revenue Service 
(IRS) will not result in any deficiency in 
or refund of the donor's gift tax liability 
for that calendar year. 

(b) Declaratory judgment proce
dure-( 1) In general. If a donor does not 
resolve a dispute with the IRS concerning 
the value of a transfer for gift tax purposes 
at the Examination level, the donor will be 
sent a notice of preliminary determination 
of value, or such other document as may 
be utilized by the IRS for this purpose 
from time to time, but referred to in this 
section as a Preliminary Determination 
Letter, inviting the donor to file a formal 
protest and to request consideration by 
the appropriate IRS Appeals office. See 
§§601.105 and 601.106 of this chapter. 
Subsequently, the donor will be sent a 
notice of determination of value (Letter 
3569, or such other document as may be 
utilized from time to time by the IRS for 
this purpose in cases where no deficiency 
or refund would result, but referred to in 
this section as Letter 3569) if-

(i) The donor requests Appeals consid
eration in writing within 30 calendar days 
after the mailing date of the Preliminary 
Determination Letter, or by such later date 
as determined pursuant to IRS procedures, 
and the matter is not resolved by Appeals; 

(ii) The donor does not request Appeals 
consideration within the time provided in 
paragraph (b)(1)(i) of this section; or 

(iii) The IRS does not issue a Prelim
inary Determination Letter in circum
stances described in paragraph (d)(3)(ii) 

of this section. 
(2) Notice of determination of value. 

The Letter 3569 will notify the donor of 
the adjustment(s) proposed by the IRS, and 
will advise the donor that the donor may 
contest the determination made by the IRS 

by filing a petition with the Tax Court be
fore the 91 st day after the date on which the 
Letter 3569 was mailed to the donor by the 
IRS. 

(3) Tax Court petitivn. If the donor 
does not file a timely petition with the Tax 
Court, the IRS determination as set forth 
in the Letter 3569 will be considered the 
final determination of value, as defined in 
sections 2S04(c) and 200l(f). If the donor 
files a timely petition with the Tax Court, 
the Tax Court will determine whether the 
donor has exhausted available administra
tive remedies. Under section 7477, the Tax 
Court is not authorized to issue a declara
tory judgment unless the Tax Court finds 
that the donor has exhausted all adminis
trative remedies within the IRS. See para
graph (d)(3) of this section regarding the 
exhaustion of administrative remedies. 

(c) Adjustments subject tv declara
tory judgment procedure. The declaratory 
judgment procedures set forth in this sec
tion apply to adjustments involving all 
issues relating to the transfer, including 
without limitation valuation issues and 
legal issues involving the interpretation 
and application of the gift tax law. 

(d) Requirements fvr declaratory judg
ment procedure. The declaratory judgment 
procedure provided in this section is avail
able to a donor with respect to a trans
fer only if the requirements of paragraphs 
(d)(1) through (4) of this section with re
gard to that transfer are satisfied. 

(I) Reporting. The transfer is shown 
or disclosed on the return of tax imposed 
by chapter 12 for the calendar year dur
ing which the transfer was made or on a 
statement attached to such return. For pur
poses of this paragraph, the term return of 
tax imposed by chapter 12 means the last 
gift tax return (Form 709, "United States 
Gift (and Generation-Skipping Transfer) 
Tax Return," or such other form as may 
be utilized for this purpose from time to 
time by the IRS) for the calendar year 
filed on or before the due date of the 
return, including extensions granted if 
any, or, if a timely return is not filed, the 
first gift tax return for that calendar year 
filed after the due date. For purposes of 
satisfying this requirement, the transfer 
need not be reported in a manner that 
constitutes adequate disclosure within the 
meaning of §301.6S01(c)-\(e) or (f) (and 
thus for which, under §§20.200 I-I (b) and 
25 .2S04-2(b) of this chapter, the period 
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will not expire during which the IRS may 

adjust the value of the gift). The issuance 

of a Letter 3569 with regard to a transfer 

disclosed on a return doe~ not constitute a 

determination by the IRS that the transfer 

was ade4uately disclosed. or otherwise 

cause the period of limitations on assess

ment to commence to run with respect to 

that transfer. In addition. in the case of a 

transfer that is shown on the return. the 

IRS may in its discretion choose to defer 

until a later time making a determination 

with regard to such transfer. If the IRS 

exercises its discretion to defer such deter

mination in that case, the transfer will not 

he addressed in the Lcttcr 3569 (if any) 

sent to the donor currently, and the donO!' 

is not yet eligible for a declaratory judg

ment with regard to that transfer under 
section 7477. 

(2) IRS determination and aetllal ('011-

trol'ersy. The IRS makes a determina

tion regarding the gift tax treatment of the 

transfer that results in an actual contro

versy. The IRS makes a determination 
that results in an actual controversy with 

respect to a transfer by mailing a Letter 
3569 to the donor, therehy notifying the 
donor of the adjustment( s) proposed by the 

IRS with regard to that transfer and of the 
donor's rights under section 7477. 

(3 J Exhaustion of administrative reme
dies-(iJ 1n gelleral- Appeals office con
sideration. The Tax Court determines that 
the donor has exhausted all administrative 
remedies available within the IRS for re
solving the controversy. For purposes of 
this section. the IRS will consider a donor 
to have exhausted all administrative reme
dies if. prior to filing a petition in Tax 
Court (except as provided in paragraph 
(d)(3)(ii) of this section). the donor, or a 

4ualified represcntative of the donor de
scribeu in ~60 1.502 of this chapter. timely 
rel(uesls consiueration by Appeals and par
ticipates fully in the Appeals considera
lion process. including, without limitation, 
timely submitting all information related 
to the transfer that is requested by the IRS 
in connection with the Appeals considera
tion. A timely reque~t for consideration by 

Appeals is a written re4uest from the donor 
for Appeals consideration made within 30 
days after the mailing date of the Prelimi
nary Determination Letter. or by such later 
date for responding to the Preliminary De
termination Letter as is agreed to between 

the donor and the IRS. 
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(ii) No PrelimillarY Determinutiull Lel

IeI' issued. If the IRS does not issue a Pre

liminary Determination Letter to the donor 

prior to the issuance of Letter 3569, the 

IRS nevertheless will consider the donor 

to have exhausted all administrative reme

dies within the IRS for purposes of section 

74-77 upon the issuance of the Letter 3569. 

provided that-

(A) The IRS decision not to issue the 

Preliminary Determination Letter was not 

due to actions or inactions of the donor 

(such as a failure to supply requested in

formation or a current mailing address to 

the Area Director having jurisdiction over 

the tax matter); and 
(8) The donor. or a qualified represen

tative of the donor described in *601.502 

of this chapter. after the filing of a peti

tion in Tax Court for a declaratory judg
ment pursuant to section 7477, fully par

ticipates (within the meaning of paragraph 
(d)(3)(i) of this section) in the Appeals of

fice consideration when offered by the IRS 

while the case is in docketed status. 
(iii) Failure to aRree to extension of time 

for assessment. The donor has the right to 
agree (or to decline to agree J to an exten

sion of the time under scction 650 I within 
which gift tax with respect to the transfer 
at issue may be assessed. For purposes of 
section 7477, the donor's refusal to agree 
to such an extension will not be considered 
by the IRS to constitute a failure by the 
donor to exhaust all administrative reme
dies available to the donor within the IRS. 

(4) Till1el\' petitio/l in Tax Court. The 
donor files a pleading with the Tax Court 
requesting a declaratory judgment under 
section 7477. This pleading must be filed 
with the Tax Court before the 91 st day after 
the date of mailing of the Letter 3569 by 
the IRS to the donor. The pleading must 
be in the form of a petition subject to Tax 
Court Rule 211 (d). 

(e) Exwllples. The following exam
ples illustrate the provisions of this section. 
These examples, however. do not address 
any other situations that might affect the 
Tax Courfs jurisdiction over the proceed
ing. The examples read as follows: 

EWlllpll' I. Exiuwslwl/ of "dlllllli.llralll·e reme

din. The dOllm (D) timely Cde, a Form 709. "Uniled 

SlaIn Glf! 'and Genl'mllon-Skipp;ng TTl/mfff) Tax 

Relllm." on which D reports D's completed gift of 
closely held stock. After conducting an examination, 
the IRS concludes that the value of the stock on the 
date of the gift is greater than the value reported on the 
return. Be,'au,e the amount of D's available applica-

hie credit amount under section 2505 is sufticiem 10 
cova an) resulting tax liability. no gilt tax deficiency 
wIiI result from the adjustment. D is unable to resolve 

the maner "ith the IRS examiner. The IRS sends a 
notice of prdiminary detemlination of value (Prelim. 
Illary Determination Letter) to 0 informing D of the 

proposed adjustment. D. within .10 calendar days af· 
ta the mailing Jalc! of the letter. submits a "Tllten re
quest for Appeals consiJeration. During the Appea" 

pm"", D prmiJes to the Appeals office ail aJdi
tional information (if any) requested by Appeals rele· 
vant to the determinJlion of the value of the stock in a 
timely fashion. The Appeals office and D are unable 
to reach an agreement regarJing the valu~ of the stnd 
as of the Jate of the gift. The Appeals ofticc send, D 
a notice of determination of value (Letter .1569) For 
purposes of section 7477. the IRS will consider D to 
have exhausted all available administrative remedies 
within the IRS. and thus will not contest th~ allegation 
in D's petition that 0 has exhausted all such adminis
trative remedies. 

Emmple:? Exhauslion 0/ udmilli.llmlil'" reme· 

dies. Assume the same facts as in Example I, except 
that D does not timely request consideration hy Ap
peals after receiving the Preliminary Determination 
Letter. A Letter 3569 is mailed to D more than 30 
days after the mailing of the Preliminary Detcnnina· 
tion Letter and prior to the expiration of the period of 
limitations for assessment of gift tax. D timely files 
a petition in Tax Court pursuant to section 7477. Af
ter the case is docketed, D requests Appeals consid
eration. In this situation, because D did not respond 
timely to the Preliminary Determination Letter with 
a written request for Appeals consideration, the IRS 
will not consider D to have exhausted all administra
tive remedies availahle within the IRS for purposes of 
section 7477 prior to filing the petition in Tax Court, 
and thus may contest any allegation in D's petition 
that D has exhausted all such administrative reme
dies. 

Example 3. ExhultsliOfl of admillislralive reme· 

dies. D timely tiles a Form 709 on which D reports 
D's completed gifts of interests in a family limited 
partnership. After conducting an examination, the 
IRS proposes to adjust the value of the gift as reported 
on the return. No gift tax deficiency wi Ii result from 
the adjustments, however, because D has a sufficient 
amount of available applicable credit amount under 
section 2505. D declines to consent to extend the time 
for the assessment of gift tax with respect to the gifts 
at issue. Because of the pending expiration of the pe
rioJ of limitation 011 assessment with respect to the 
gifts, the IRS detennines that there is not adequate 
time for Appeab consideration. Accordingly, the IRS 
mails to D a Letter 3569, even though a Preliminary 
Determination Letter had not first been issued to D. 
D timely files a petition in Tax Court pursuant to sec
tion 7477. After the case is docketed in Tax Court, D 
is offered the opportunity for Appeals to consider any 
dispute regarding the determination and participates 
fully in the Appeals consideration process. However, 
the Appeals office and D are unable to resolve the 
issue. The IRS will consider D to have exhausted all 
administrative remedie, available within the IRS, and 
thus will not assert that D has not exhausted all such 
administrative remedies. 

Example 4. Legal isme. In 2006, D transfers noo
vested stock options to a trust for the benefit of D'.s 
child. D timely files a Form 709 reporting the trans-



fer as a completed gift for Federal gift tax purposes 
and complies with the adequate disclosure require
ments for purposes of triggering the commencement 
of the applicable statute of limitations. Pursuant to 
§301.6501(c)-I(f)(5), adequate disclosure ofa trans

fer that is reported as a completed gift on the Form 
709 will commence the running of the period of lim
itations for assessment of gift tax on D, even if the 

transfer is ultimately determined to be an incomplete 
gift for purposes of §25.25 11-2 of this chapter. Af
ter conducting an examination, the IRS concurs with 

the reported valuation of the stock options, but con

cludes that the reported transfer is not a completed 
gift for Federal gift tax purposes. D is unable to re

solve the matter with the IRS examiner. Assuming 

that the IRS mails to D a Letter 3569 with regard to 
tais transfer, and that D complies with the adminis

trative procedures set forth in this section, including 
the exhaustion of all administrative remedies avail

able within the IRS, then D may file a petition for 
declaratory judgment with the Tax Court pursuant to 
section 7477. 

Example 5. Transfers ill controversy. On April 
16, 2007, D timely files a Form 709 on which D re
ports gifts made in 2006 of fractional interests in cer

tain real property and of intere5ts in a family limited 
partnership (FLP). However, although the gifts are 
disclosed on the return, the return does not contain 

mformation sufficient to constitute adequate disclo
sure under §301.6501(c)-I(e) or (f) for purposes of 
the application of the statute of limitations on assess
ment of gift tax with respect to the reported gifts. The 

IRS conducts an examination and concludes that the 
value of both the interests in the real property and 
tae FLP interests on the date(s) of the transfers are 
greater than the values reported on the return. No 
gift tax deficiency will result from the adjustments 

because D has a sufficient amount of remaining ap
plicable credit amount under section 2505. However, 
D does not agree with the adjustments. The IRS sends 
a Preliminary Determination Letter to D informing D 
of the proposed adjustmenb in the value of the re
ported gifts. D, within 30 calendar days after the 
mailing date of the letter, submits a written request 

for Appeals consideration. The Appeals office and D 
are unable to reach an agreement regarding the value 
of any of the gifts. In the cxercise of its discretion, 
the IRS decides to resolve currently only the value 
of the real property interests, and to defer the resolu
tion of the value of the FLP interests. On May 28, 

2009, the Appeals office sends D a Letter 3569 ad
dressing only the value of the gifts of interests in the 
real property. Because none of the gifts reported on 
the return filed on April 16, 2007, were adequately 
disclosed for purposes of §301.6501(c)-l(e) or (f), 

the period of limitations during which the IRS may 
adjust the value of those gifts has not begun to run. 

Accordingly, the Letter 3569 is timely mailed. If D 
timely files a petition in Tax Court pursuant to section 
7477 with regard to the value of the interests in the 

real property, then, assuming the other requirements 
of section 7477 are satisfied with regard to those in

terests, the Tax Coun's declaratory judgment, once it 
becomes final, will detemline thc value of the gifts of 

the interests in the real property. Because the IRS has 
not yet put the gift tax value of the interests in the FLP 
into controversy, the procedure under section 7477 is 

not available with regard to those gifts. 

(d) EffectiVe/applicability date, This 
section applies to civil proceedings de
scribed in section 7477 filed in the United 
States Tax Court on or after the date these 
regulations are published as final regula
tions in the Federal Register. 

Linda E. Stiff, 
Deputy Commissioner for 
Services and Enforcement. 

(Filed by the Oftlce of the Federal Register on June 6, 2008. 
8:45 a.m., and published in the issue of the Federal Register 
for June 9.2008.73 FR. 32503) 

Notice of Proposed 
Rulemaking 

Qualified Nonpersonal Use 
Vehicles 

REG-106897-08 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains pro
posed regulations relating to qualified non
personal use vehicles as defined in section 
274(i). Qualified nonpersonal use vehi
cles are excepted from the substantiation 
requirements of section 274(d)(4) that ap
ply to listed property as defined in section 
280F( d)( 4). These proposed regulations 
would add clearly marked public safety 
officer vehicles as a new type of quali
fied nonpersonal use vehicle. These pro
posed regulations would affect employers 
that provide their employees with qualified 
nonpersonal use vehicles and the employ
ees who use such vehicles. 

DATES: Written or electronic comments 
and requests for a public hearing must be 
received by September 8, 2008. 

ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG-I06897-08), 
Room 5203, Internal Revenue Service, 
P.O. Box 7604, Ben Franklin Station, 
Washington, DC 20044. Submissions may 
be hand-delivered between the hours of 
8:00 a.m. and 4 p.m. to CC:PA:LPD:PR 
(REG-106897-08), Courier's Desk, In
ternal Revenue Service, 1111 Constitution 

Avenue, NW, Washington. DC. Addi
tionally, taxpayers may submit electronic 
comments directly via the Federal eRule
making Portal at www.regulafiollS.gOl' 
(IRS REG-106897-08). 

FOR FURTHER INFORMATION 
CONTACT: Concerning the pro
posed regulations, Don Parkinson or 
Selvan Boominathan at (202) 622-6040; 
concerning the submission of comments 
or requests for a hearing, Kelly Banks at 
(202) 622-3628 (not toll-free number~). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains proposed 
Income Tax Regulations under section 
274(i) added by section 2(b) of Pub
lic Law 99-44 (May 24, 1985), which 
provides a definition of qualified nonper
sonal use vehicle. Temporary Regulation 
§ 1.274-5T(k), identifying categories of 
qualified nonpersonal use vehicles, was 
issued in T.D. 8061, 1985-2 c.B. 93 
(1985). A notice of proposed rulemak
ing (LR-145-84, 1985-2 C.B. 809) was 
issued by cross-reference to Temporary 
Regulation § 1.274-5T(k) (50 FR 46088, 
1985-2 c.B. 809 (1985». These pro
posed regulations incorporate the text of 
§ 1.274-5T(k) and add clearly marked 
public safety officer vehicles as a new 
type of qualified nonpersonal use vehicle, 
listed along with clearly marked police 
and fire vehicles at § 1.274-5(k)(2)(ii)(A). 
Clearly marked public safety officer 
vehicles are added to the definition of 
clearly marked police and fire vehi
cles at § 1.274-5(k)(3), and an exam
ple is added at § 1.274-5(k)(8). (See 
§601.601(d)(2)(ii)(b).) 

Explanation of Provisions 

Section 274(d) provides that a taxpayer 
is not allowed a deduction or credit for cer
tain expenses unless the expense is sub
stantiated. These substantiation require
ments apply to expenses incurred in the 
use of any listed property (defined in sec
tion 280F(d)( 4 », which includes any pas
senger automobile and any other property 
used as a means of transportation. Section 
274(d) does not apply to any qualified non
personal use vehicle as defined in ~ection 
274(i). 
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Section 274(i) provides that a quali

fied nonpersonal use vehicle is any vehi

cle which by reason of its nature is not 

likely to be used more than a de minimis 

amount for personal uses. The legisla
tive history to section 27 4( i) provided a 

list of qualified nonpersonal use vehicles 
and identified a number of examples of 

qualified non personal use vehicles such as 
school buses. qualified specialiLed utility 
repair trucks. and qualified moving vans. 
The legislative history indicated that Con
gress wanted the Commissioner to expand 
the list to include other vehicles appropri
ate for listing because by their nature it is 
highly unlikely that they will be used more 
than a very minimal amount for personal 
purposes. H.R. Rep. No. 99-34. at II 
(1985). 

Passenger automobiles such as sedans 
and sport utility vehicles are generally not 
exempt from taxation as qualified nonper
sonal use vehicles because by design they 
can easily be used for personal purposes. 
However. unmarked law enforcement ve
hicles and clearly marked police and fire 
vehicles are included in the list of quali
fied nonpersonal use vehicles set forth in 
the legislative history (0 section 274(i) and 
incorporated into the proposed and tempo
rary regulations. 

The IRS and the Treasury Department 
have become aware of a need for an addi
tional category of vehicles to be included 
in the list of qualified nonpersonal use 
vehicles. Clearly marked vehicles pro
vided to Federal, state and local govern
ment workers who respond to emergency 
situations do not satisfy the current reg
ulations governing qualified nonpersonal 
use vehiclcs if the individual workers are 
not employed by either the fire department 
or police department. Accordingly, the 
proposed regulations add clearly marked 
public safety officer vehicles to the list of 
qualified nonpersonal use vehicles so that 
emergency responders receive the same 
treatment whether they work for the police 
department. fire department or another de
partment of state or local government. 

A clearly marked public safety officer 
vehicle is a vehicle owned or leased by 
a governmental unit or any agency or in
strumentality thereof. that is required to 
be used for commuting by a public safety 
officer as defined in section 402(1)(4 )(C) 
who. when not on a regular shift. is on 
call at all times. provided that any personal 
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use (other than commuting) of the vehicle 

outside the limit of the public safety of
ficer's obligation to respond to an emer
gency is prohibited by such governmen

tal unit. A public safety officer vehicle is 
clearly marked if. through painted insignia 
or words. it is readily apparent that the ve
hicle is a public safety officer vehicle. 

Section 402(1)(4)(C) provides that the 
term "public safety officer" shall have 
the same meaning given such term by the 
Omnibus Crime Control and Safe Streets 
Act of 1968. as codified at 42 U.S.c. 
section 3796b(9)(A). 42 U.S.c. Section 
3796b(9)(A) defines public safety officer 
as "an individual serving a public agency 
in an official capacity. with or without 
compensation. as a law enforcement of
ficer. a firefighter. a chaplain, or as a 
member of a rescue squad or ambulance 
crew." 

Proposed § 1.274-5(k) and (I) provide 
a list of qualified non personal use ve
hicles and related definitions. Section 
1.274-5(k) and (I) were originally pro
posed in 1985 (LR-145-84, 50 FR 46088, 
November 6. 1985) and simultaneously 
issued as a temporary regulation (T.D. 
8061. 50 FR 46006, November 6, 1985). 
Paragraph (k) of LR-145-84 is being 
re-proposed, with amendments. as part of 
these proposed regulations. Paragraph (I) 
provides defini tions of the terms "automo
bile." "vehicle," "employer." "employee," 
and "personal use." Paragraph (I) is be
ing re-proposed. with no changes. as part 
of these proposed regulations. The cor
responding provisions of the proposed 
regulations in LR-145-84 are withdrawn 
upon publication of this notice. The cor
responding provisions of the temporary 
regulations in T.D. 8061 will be withdrawn 
once these proposed regulations are pub
lished as final regulations in the Federal 
Register. 

Special Analyses 

It has been determined that this Trea
sury decision is not a significant regula
tory action as defined in Executive Or
der 12866. Therefore, a regulatory assess
ment is not required. It is hereby certified 
that these regulations will not have a sig
nificant economic impact on a substantial 
number of small entities. This certification 
is based upon the fact that these regulations 
do not require a collection of information 

and do not impose any new or different re
quirements on small entities. Therefore, a 
Regulatory Flexibility Analysis under the 

Regulatory Flexibility Act (5 U.S.c. chap
ter 6) is not required. Pursuant to section 
7805(f) of the Internal Revenue Code, this 
notice of proposed rulemaking has been 
submitted to the Chief Council for Advo
cacy of the Small Business Administration 
for comment on its impact on small busi
ness. 

Comments and Requests for Public 
Hearings 

Before these proposed amendments are 
adopted, consideration will be given to any 
written comments that are submitted to 
CC:PA:LPD:PR (REG-106897-08). All 
comments will be available for public in
spection and copying. A public hearing 
will be scheduled and held upon written 
request by any person who submits writ
ten comments on the proposed regulation. 
Notice of the time and place for the hearing 
will be published in the Federal Register. 

Drafting Information 

The principal authors of these reg
ulations are Don E. Parkinson and 
Selvan V. Boominathan, Office of the 
Associate Chief Counsel (Tax Exempt 
and Government Entities). However, 
other personnel from the IRS and 
Treasury Department participated in their 
development. 

* * * * * 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part I is proposed 
to be amended as follows: 

PART I-INCOME TAXES 

Paragraph 1. The authority citation for 
part I continues to read in part as follows: 

Authority: 26 U.S.c. 7805 * * * 
Par. 2. Section 1.132-5 paragraph (h) 

is amended to read as follows: 

§1.J32-5 Working condition fringes-

* * * * * 
(h) Qualified nonpersonai use vehi

cles-( 1) In general. Except as provided 
in paragraph (h)(2) of this section, 100 



percent of the value of the use of a quali
fied nonpersonal use vehicle (as described 
in §1.274-5(k» is excluded from gross 
income as a working condition fringe, 
provided that, in the case of a vehicle de
scribed in § 1.274-5(k)(3) through (8), the 
use of the vehicle conforms to the require
ments of that paragraph. 

(2) Shared usage of qualified nonper
sonal use vehicles. In general, a working 
condition fringe under this paragraph (h) is 
available to the driver and all passengers of 
a qualified nonpersonal use vehicle. How
ever, a working condition fringe under this 
paragraph (h) is available only with respect 
to the driver and not with respect to any 
passengers of a qualified nonpersonal use 
vehicle described in § 1.274-5(k)(2)(ii)(L) 
or (P). 

* * * * * 
Par. 3. Section 1.274-5 paragraphs (k) 

and (1) and the last sentence of paragraph 
(m) are revised to read as follows: 

§1.274-5 Substantiation Requirements. 

* * * * * 
(k) Exceptions for qualified nonper

sonal use vehicles-( I) In general. The 
substantiation requirements of section 
274(d) and this section do not apply to any 
qualified non personal use vehicle (as de
fined in paragraph (k)(2) of this section). 

(2) Qualified nonpersonal use vehi
cle-(i) In general. For purposes of section 
274(d) and this section, the term qualified 
nonpersonal use vehicle means any ve
hicle which, by reason of its nature (that 
is, design), is not likely to be used more 
than a de minimis amount for personal 
purposes. 

(ii) List of vehicles. Vehicles which are 
qualified nonpersonal use vehicles include 
the fOllowing: 

(A) Clearly marked police, fire, and 
public safety officer vehicles (as defined 
and to the extent provided in paragraph 
(k)(3) of this section). 

(B) Ambulances used as such or hearses 
used as such. 

(C) Any vehicle designed to carry cargo 
with a loaded gross vehicle weight over 

14,000 pounds. 
(D) Bucket trucks (cherry pickers). 
(E) Cement mixers. 
(F) Combines. 
(G) Cranes and derricks. 

(H) Delivery trucks with seating only 
for the driver, or only for the driver plus 
a folding jump seat. 

(I) Dump trucks (including garbage 
trucks). 

(1) Flatbed trucks. 
(K) Forklifts. 

(L) Passenger buses used as such with a 
capacity of at least 20 passengers. 

(M) Qualified moving vans (as defined 
in paragraph (k)( 4) of this section). 

(N) Qualified specialized utility repair 
trucks (as defined in paragraph (k)(5) of 
this section). 

(0) Refrigerated trucks. 
(P) School buses (as defined in section 

4221(d)(7)(c). 

(Q) Tractors and other special purpose 
farm vehicles. 

(R) Unmarked vehicles used by law en
forcement officers (as defined in paragraph 
(k)(6) of this section) if the use is officially 
authorized. 

(S) Such other vehicles as the Commis
sioner may designate. 

(3) Clearly marked police, fire, or pub
lic safety officer vehicles. A police, fire, or 
public safety officer vehicle is a vehicle, 
owned or leased by a governmental unit, 
or any agency or instrumentality thereof, 
that is required to be used for commuting 
by a police officer, fire fighter, or public 
safety officer (as defined in §402(1)(4)(C» 
of this chapter who, when not on a regu
lar shift, is on call at all times, provided 
that any personal use (other than commut
ing) of the vehicle outside the limit of the 
police officer's arrest powers or the fire 
fighter's or public safety officer's obliga
tion to respond to an emergency is pro
hibited by such governmental unit. A po
lice, fire, or public safety officer vehicle is 
clearly marked if, through painted insignia 
or words, it is readily apparent that the ve
hicle is a police, fire, or public safety offi
cer vehicle. A marking on a license plate 
is not a clear marking for purposes of this 

paragraph (k). 
(4) Qualified moving van. The term 

qualified moving van means any truck or 
van used by a professional moving com
pany in the trade or business of moving 
household or business goods if-

(i) No personal use of the van is allowed 

other than for travel to and from a move 
site (or for de minimis personal use, such 
as a stop for lunch on the way between two 

move sites); 

(ii) Personal use for travel to and from 
a move site is an irregular practice (that 
is, not more than five times a month on 
average); and 

(iii) Personal use is limited to situations 
in which it is more convenient to the em
ployer, because of the location of the em
ployee's residence in relation to the loca
tion of the move site, for the van not to be 
returned to the employer's business loca
tion. 

(5) Qualified specialized utility repair 
truck. The term qualified specialized util
ity repair truck means any truck (not in
cluding a van or pickup truck) specifically 
designed and used to carry heavy tools, 
testing equipment, or parts if-

(i) The shelves, racks, or other perma
nent interior construction which has been 
installed to carry and store such heavy 
items is such that it is unlikely that the 
truck will be used more than a de minimis 
amount for personal purposes; and 

(ii) The employer requires the em
ployee to drive the truck home in order to 
be able to respond in emergency situations 
for purposes of restoring or maintaining 
electricity, gas, telephone, water, sewer, or 
steam utility services. 

(6) Unmarked law enforcement vehi
cles-(i) In general. The substantiation re
quirements of section 274(d) and this sec
tion do not apply to officially authorized 
uses of an unmarked vehicle by a "law en
forcement officer". To qualify for this ex
ception, any personal use must be autho
rized by the Federal, State, county, or local 
governmental agency or department that 
owns or leases the vehicle and employs 
the officer, and must be incident to law-en
forcement functions, such as being able to 
rcport directly from home to a stakeout or 
surveillance site, or to an emergency situ
ation. Use of an unmarked vehicle for va
cation or recreation trips cannot qualify as 
an authorized use. 

(ii) Law enforcement officer. The term 
law enforcement officer means an individ
ual who is employed on a full-time basis 
by a governmental unit that is responsible 
for the prevention or investigation of crime 
involving injury to persons or property (in
cluding apprehension or detention of per
sons for such crimes), who is authorized 
by law to carry firearms, execute search 
warrants, and to make arrests (other than 
merely a citizen's arrest), and who regu
larly carries firearms (except when it is not 
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possible to do so because of the require

ments of undercover work). The term "lav. 

enforcement officer"' may include an ar

son investigator if the investigator other

wise meets the requirements of this para
graph (k)(6)(ii), but does not include Inter

nal Revenue Service ~pecial agent~. 

(7) Trucks and WillS. The substantiation 
requirements of section 27--1-(d) and this 

section apply generally to any pickup truck 
or van, unless the truck or \an has been 

specially modified with the result that it is 
not likely to be used more than a de min

imis amount for personal purpose~. For ex
ample, a van that has only a front bench 
for seating, in which permanent shelvina 

L 0 

that fills most of the cargo area has been 
installed, that constantly carries merchan

dise or equipment, and that has been spe
cially painted with advertising or the com
pany's name, is a vehicle not likely to be 
used more than a de minimis amount for 
personal purposes. 

(8) Examples. The following exam
ples illustrate the provisions of paragraph 
(k)(3) and (6) of this section: 

Ewmple I. Detective C. who is a "law enforce

ment officer" employed by a state police department, 

headquartered in City M. is provided with an un

marked vehicle (equipped with radio communica

tion) for use during off-duty hours because C must be 

able to communicate with headquarters and be avail

able for duty at any time I for example, to report to 

a surveillance or crime site). The police department 

generally has ofilcially authorized personal u,e of 

the vehicle by C but has prohibited use of the vehicle 

for recreational purposes or for personal purposes 

outside the ,tate. Thus. C\ use of the vehicle for 

commuting between headquarters or a suneilJance 

SIte and home and for per,onal errands is authorized 

personal use as dc"rihed in paragraph (k)(6)(i) of 

this section. With respect to these authorized uses. 

the vehicle is not subject to the substantiation re

yuirements of section 274(d) and the value of these 

uses is not included in C's gro" income. 

EWIII/,l" 2. Detective T is a "law enforcement ufo 

ficer" employed b) City M. T is authorized to make 

arrests only within M's city limits. T along with all 

other officers of the force. is ordinarily on duty for 

eIght huurs each wor~ day and on call during the otht'r 

si.\teen hours. T j, provided with the use of a clearly 

Illar\..cd police ,chide III which Tis rcqlllfed to com

mutL' to his home in City M. The policc department's 

official policy regarding marked police vehicles pro

hibits personal usc lother than commuting) of the 'c

hicks outside the city limits. When not using the 

,chide on the Joh. T uscs the, ehicle l)nl) for com

Illuting. per","al errand, on the way between wnrk 

and he1l11l'. and personal errand, \I ithin Cit) M. All 

u.se of thc \'l'hiclc b) T conforms to the requirements 

elf paragraph Ikl(.lJ of this section. Therefore. the 

\ alue of that use Is excluded from T's gross income 

as a \\ llr~lOg c'llndJlinll fringe and the I'ehicle IS not 
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sllbJ~ct III th.: su\1st3n!l,ltinn requiremcnb nf section 

~74(d) 

El<Il1Il'le 3. Din:ctor C is l'lllpllly l'd oy City M as 

the director of the Ci t) . s rescue squad and is pro\' ided 

\\ Ith a whick' for use in responding to emergencies. 

The city's rescue syuad IS not a part of City M\ po

Iic.: or fire departmellts. The director's vehicle is a 

s.:dan \\ hlch b palllted \llIh IIlslgnia and words iden

til') ing the whick as a neing owned by the City's 

rescue ,quad. C. 1\ hen not on a regular shift. is on 

call at all tilllcs. The City'" ofticial policy regard

ing clearly mar~ed public safety officer vehicles pro

hibit> personal usc (other than for commuting) of the 

,elnele outside of the limits of the public safety uf

Ilcer'" ooligation ILl respond to an emergency. When 

not using the vehicle to respond to emergencies, City 

M authoriles C to use the \ehicle Dilly for commut

ing. personal errands on the way between work and 

home. and personal errands within the limits of Cs 
obligation to respund to emergencies. With respect 

to these authurized uses, the vehicle is not subject to 

the substantiation requirements of section 274(d) and 

the value of these uses is not includable in C's gross 

income. 

(I) Definitions. For purposes of section 
274(d) and this section, the terms auto

mobile and vehicle have the same mean
ings as prescribed in §§1.61-21(d)(1)(ii) 
and 1.61-21(e)(2), respectively. Also, for 
purposes of section 27 4( d) and this sec
tion, the terms employer, employee and 
personal use have the same meanings as 
prescribed in § 1.274-6T(e). 

(m) * * * However, paragraph (j)(3) of 
this section applies to expenses paid or in
curred after September 30, 2002, and para
graph (k) applies to clearly marked pub
lic safety officer vehicles, as defined in 
§ 1.274-S(k)(3), only with respect to uses 
occurring after January 1, 2009. 

Par. 4. Section 1.274-ST is revised by 
amending paragraph (k) and (I) as follows: 

.~ 1.274-5T Substantiatiun requirements 
( temporary). 

* * * * * 
(k) and (I) [Reserved]. For further guid

ance, see §§ 1.274-5(k) and (I). 

* * * * * 
Par. S. Section 1.280F-6 is amended 

by revising paragraph (b)(2)(ii) to read: 

.~1.280F--6 Special rules and definitions. 

* * * * * 
(b) '" * '" 
(2) * * * 
(ii) Exception. The term "listed prop

erty" does not include any vehicle that is 
a qualified nonpersonal use vehicle as de
fined in section 274(i) and § l.274-S(k). 

* * * * * 

Steven Miller, 
Actillg Depllty COlllllli.uiol!l'r 

jl)]. Sen'in's lJlld En!orcfmflll. 

t Filed hy the Ollicr of Ihl' Feder JI Rc~i,ter on June b. ~008. 
X:~5 a.lll .. and published in the ,,,ue of the Federal Regl'ler 
for lune 9. ~O()8. 73 FR . .125(0) 

Deletions From Cumulative 
List of Organizations 
Contributions to Which 
are Deductible Under Section 
170 of the Code 

Announcement 2008-55 

The Internal Revenue Service has re
voked its determination that the organi
zations listed below qualify as organiza
tions described in sections 501(c)(3) and 
170(c)(2) of the Internal Revenue Code of 

1986. 
Generally, the Service will not disallow 

deductions for contributions made to a 
listed organization on or before the date 
of announcement in the Internal Revenue 
Bulletin that an organization no longer 
qualifies. However, the Service is not 
precluded from disallowing a deduction 
for any contributions made after an or
ganization ceases to qualify under section 
170( c )(2) if the organization has not timely 
filed a suit for declaratory judgment under 
section 7428 and if the contributor (1) had 
knowledge of the revocation of the ruling 
or determination letter, (2) was aware that 
such revocation was imminent, or (3) was 
in part responsible for or was aware of the 
activities or omissions of the organization 
that brought about this revocation. 

If on the other hand a suit for declara
tory judgment has been timely filed, con
tributions from individuals and organiza
tions described in section 170(c)(2) that 
are otherwise allowable will continue to 
be deductible. Protection under section 
7428(c) would begin on June 23, 2008, and 
would end on the date the court first deter
mines that the organization is not described 
in section 170(c)(2) as more particularly 
set forth in section 7428(c)(l). For indi
vidual contributors, the maximum deduc
tion protected is $ I ,000, with a husband 
and wife treated as one contributor. This 
benefit is not extended to any individual, in 
whole or in part, for the acts or omissions 



of the organization that were the basis for 
revocation. 

Texas Reinvestment Corporation II 
San Antonio, TX 

Zebra Project, Inc. 
Atlanta, GA 

Alliance for Science Health and 
Environment, Inc. 
Melbourne Beach, FL 

Gymfest, Inc. 
West Seneca, NY 

Estrellas Nacientes, Inc. 
New York, NY 

Dunardry Heritage Association 
Rickman, TN 

Students Are For Education, Inc. 
Tallahassee, FL 
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Part I. Rulings and Decisions Under the Internal Revenue Code 
of 1986 
Section 897.-Disposition 
of Investment in United 
States Real Property 
26 CFR 1.1',97-1: TaxatlOll of forei,~11 I/II'estllJent in 
Ullited Stutes real property interests; definitioll of 
terms. 

Interests in notional principal con
tracts. This ruling holds that certain in
terests in notional principal contracts, the 
returns on which are calculated by refer
ence to an index based on data from a ge
ographically and numerically broad range 
of United States real estate, are not United 
States real property interests under section 
897(c)(1) of the Code. 

Rev. Rul. 2008-31 

ISSUE 

Is an interest in a notional principal con
tract. the return on which is calculated by 
reference to an index described below ref
erencing data from a geographically and 
numerically broad range of United States 
real estate a United States real property in
terest CUSRPI") under section 897(c)( I) 
of the Code? 

FACTS 

X maintains and widely publishes an in
dex (the "Index") that seeks to measure the 
appreciation and depreciation of residen
tial or commercial real estate values within 
a metropolitan statistical area ("MSA"), a 
combined statistical area ("CSA") (both 
as defined by the United States Office of 
Management and Budget), or a similarly 
large geographic area within the United 
States. The MSA, CSA or similarly large 
geographic area has a population exceed
ing one million people. The Index is cal
culated by reference to ( I) sales prices (ob
taincd from various public records), (2) ap
praisals and reported income, or (3) similar 
objective financial information. each with 
respect to a broad range of real property 
holdings of unrelated owners within the 
relevant geographic area during a relevant 
testing period. Using proprietary methods, 
this information is weighted, aggregated, 
ami mathematically translated into the In
dex. 
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Because of the broad-based nature of 
the Index, an investor cannot, as a practical 
matter, directly or indirectly, own or lease 
a material percentage of the real estate, the 
values of which are reflected by the Index. 

On January I, Year I, FC, a foreign cor
poration, enters into a notional principal 
contract ("NPC"), within the meaning of 
sections 1.446-3(c)(l) and 1.863-7(a)(1) 
of the Income Tax regulations, with unre
lated counterparty DC, a domestic corpo
ration. Neither FC nor DC is related to X. 
Pursuant to the NPC, FC profits if the In
dex appreciates (that is, to the extent the 
underlying United States real property in 
the particular geographic region appreci
ates in value) over certain levels. Con
versely, FC suffers a loss if the Index de
preciates (or fails to appreciate more than 
at a specified rate). During the term of the 
NPC, DC does not, directly or indirectly, 
own or lease a material percentage of the 
real property, the values of which are re
flected by the Index. 

LAW 

Section 897(a) provides that gain or loss 
from the disposition of a USRPI of a non
resident alien individual or a foreign cor
poration shall be taken into account as 
effectively connected income under sec
tion 871 (b)( I) or section 882( a)( 1 ), respec
tively, as if the taxpayer were engaged in a 
trade or business within the United States 
during the taxable year and as if such gain 
or loss were effectively connected with 
such trade or business. 

A USRPI is generally defined under 
section 897(c)( I )(A) as either an interest in 
real property located in the United States 
or the Virgin Islands, or any interest (other 
than an interest solely as a creditor) in any 
domestic corporation unless the taxpayer 
establishes that such corporation was at no 
time a USRPHC during certain periods. 

The term "interest in real property" un
der section 897(c)(6)(A) includes fee own
ership and co-ownership of land or im
provements thereon, leaseholds of land or 
improvements thereon, options to acquire 
land or improvements thereon, and options 
to acquire leaseholds of land or improve
ments thereon. 

Section 1.897-1 (c)(I) of the regula

tions generally defines USRPls to include 
any interest, other than an interest solely 
as a creditor, in real property located in 
the United States or the Virgin Islands. 
Section 1.897-1 (d)(2)(i) provides that an 
interest in real property other than solely 
as a creditor includes a fee ownership, 
co-ownership, or leasehold interest in real 
property, a time sharing interest in real 
property, and a life estate, remainder, or 
reversionary interest in such real property. 
The term also includes any direct or indi
rect right to share in the appreciation in 
the value, or in the gross or net proceeds 
or profits generated by, the real property. 

HOLDING 

Because of the broad-based nature of 
the Index, the NPC does not represent a 
"direct or indirect right to share in the ap
preciation in the value ... [of] the real prop
erty" within the meaning of Treas. Reg. 
§ 1.897-1 (d)(2). Accordingly, Fe's inter
est in the NPC calculated by reference to 
the Index is not a USRPI under section 
897(c)(l ). 

DRAFTING INFORMATION 

The principal author ofthis revenue rul
ing is Sean W. Mullaney of the Office of 
Associate Chief Counsel (International). 
For further information regarding this rev
enue ruling, contact Mr. Mullaney at (202) 
622-3860 (not a toll-free call). 

Section 6621.-Determina
tion of Rate of Interest 
26 CFR 30/.6621-1: Illferest rate. 

Interest rates; underpayments and 
overpayments. The rates of interest de
termined under section 6621 of the Code 
for the calendar quarter beginning July I, 
2008, will be 5 percent for overpayments 
(4 percent in the case of a corporation), 5 
percent for underpayments, and 7 percent 
for Jarge corporate underpayments. The 
rate of interest paid on the portion of a 
corporate overpayment exceeding $10,000 
will be 2.5 percent. 



Rev. Rul. 2008-27 

Section 6621 of thc Internal Revenue 
Code establishes the rates for interest 
on tax overpayments and tax underpay
ments. Under section 6621 (a)(l ), the 
overpayment rate is the sum of the federal 
short-term rate plus 3 percentage points 
(2 percentage points in the case of a cor
poration), except the rate for the portion 
of a corporate overpayment of tax exceed
ing $10,000 for a taxable period is the 
sum of the federal short-term rate plus 
0.5 of a percentage point. Under section 
6621(a)(2), the underpayment rate is the 
sum of the federal short-term rate plus 3 
percentage points. 

Section 6621(c) provides that for pur
poses of interest payable under section 
6601 on any large corporate underpay
ment, the underpayment rate under section 
6621(a)(2) is determined by substituting 
"5 percentage points" for "3 percentage 
points." See section 6621(c) and section 
301.6621-3 of the Regulations on Proce
dure and Administration for the definition 
of a large corporate underpayment and 
for the rules for determining the appli
cable date. Section 6621(c) and section 
301.6621-3 are generally effective for 
periods after December 31, 1990. 

Section 6621 (b)(1) provides that the 
Secretary will determine the federal 

short-term rate for the first month in each 
calendar quarter. 

Section 6621(b)(2)(A) provides that the 
federal short-term rate determined under 
section 6621 (b)(1) for any month applies 
during the first calendar quarter beginning 
after that month. Section 6621 (b)( 3) pro
vides that the federal short-term rate for 
any month is the federal short-term rate de
termined during that month by the Secre
tary in accordance with section 127 4( d), 
rounded to the nearest full percent (or, if 
a multiple of 1/2 of 1 percent, the rate is in
creased to the next highest full percent). 

Notice 88-59, 1988-1 c.B. 546, an
nounced that, in determining the quarterly 
interest rates to be used for overpayments 
and underpayments of tax under section 
6621, the Internal Revenue Service will 
use the federal short-term rate based on 
daily compounding because that rate is 
most consistent with section 6621 which, 
pursuant to section 6622, is subject to daily 
compounding. 

Rounded to the nearest full percent, the 
federal short-term rate based on daily com
pounding determined during the month of 
April 2008 is 2 percent. Accordingly, an 
overpayment rate of 5 percent (4 percent 
in the case of a corporation) and an under
payment rate of 5 percent are established 
for the calendar quarter beginning July I, 
2008. The overpayment rate for the por-

TABLE OF INTEREST RATES 

tion of a corporate overpayment exceeding 
$10,000 for the calendar quarter beginning 
July 1, 2008. is 2.5 percent. The under
payment rate for large corporate underpay
ments for the calendar quarter beginning 
July I, 2008. is 7 percent. These rates ap
ply to amounts bearing interest during that 
calendar quarter. 

Interest factors for daily compound in
terest for annual rates of 2.5 percent, 4 per
cent, 5 percent, and 7 percent are published 
in Tables 58, 61, 63, and 67 of Rev. Proc. 
95-17, 1995-1 c.B. 556, 612, 615, 617, 
and 621. 

Annual interest rates to be compounded 
daily pursuant to section 6622 that apply 
for prior periods are set forth in the tables 
accompanying this revenue ruling. 

DRAFTING INFORMATION 

The principal author of this revenue 
ruling is Wendy Kribell of the Office of 
Associate Chief Counsel (Procedure & 
Administration). For further informa
tion regarding this revenue ruling, contact 
Ms. Kribell at (202) 622-4570 (not a 
toll-free call). 

PERIODS BEFORE JUL. 1, 1975 - PERIODS ENDING DEC. 31, 1986 

OVERPAYMENTS AND UNDERPAYMENTS 

PERIOD 

Before Jul. 1, 1975 
luI. 1, 1 975-Jan. 31, 1976 
Feb. 1, 1976-Jan. 31, 1978 
Feb. 1, 1978-Jan. 31, 1980 
Feb. 1, 1980-Jan. 31,1982 
Feb. I, I 982-Dec. 31, 1982 
Jan. I, 1983-Jun. 30, 1983 
luI. 1, 1983-Dec. 31, 1983 
Jan. 1, 1984-Jun. 30, 1984 
Jul. 1, 1984-Dec. 31,1984 
Jan. 1, 1985-Jun. 30, 1985 
Jul. 1, 1985-Dec. 31, 1985 
Jan. 1 1986-Jun. 30, 1986 
Jul. 1: 1986-Dec. 31,1986 

RATE 

6% 
9% 
7% 
6% 

12% 
20% 
16% 
11% 
11% 
11% 
13% 
11% 
10% 
9% 

In 1995-1 C.B. 
DAILY RATE TABLE 

Table 2, pg. 557 
Table 4, pg. 559 
Table 3, pg. 558 
Table 2, pg. 557 
Table 5, pg. 560 
Table 6, pg. 560 

Table 37, pg. 591 
Table 27, pg. 581 
Table 75, pg. 629 
Table 75, pg. 629 
Table 31, pg. 585 
Table 27, pg. 581 
Table 25, pg. 579 
Table 23, pg. 577 

2008-1 C.B. 1181 



TABLE OF INTEREST RATES 

FROM JAN. L 1987 - DEC 31. 1998 

OVERPAYMENTS UNDERPAYMENTS 

1995-1 CB. 1995-1 CB. 

RATE TABLE PO RATE TABLE PG 

Jan. 1. 1987-Mar 31. 1987 8q· 21 575 9'Ir 23 577 
Apr. 1. 1987-Jun. 30. 1987 8'1r 21 575 9'1e 23 577 
Jul. 1. 1987-Sep. 30. 1987 8'1r 21 575 9'Ir 23 577 
Oct. I. 1987-Dcc. 31. 1987 90', 23 577 10'/c 25 579 
Jan. I. 1988-Mar. 31. 1988 100', n 627 11'1e 75 629 
Apr. I. 1988-Jun. 30. 1988 9S'r 71 625 1 WI, 73 627 
Jul. 1. 1988-Sep. 30. 1988 90', 71 625 10'Ir 73 627 
OCL I. 1985-Dec. 31. 1988 10 Sf- 73 627 I I Sf- 75 629 
Jan. I. 1989-Mar. 31. 1989 109, 25 579 II';', 27 581 
Apr. I. 19tN-Jun. 30. 1989 110', 27 581 12'/c 29 583 
Jul. I. 19tN-Sep. 30, 1989 I I Sf- 27 581 12';'1' 29 583 
Oct. l. 1989-Dec. 31. 1989 10<7c 25 579 I I r/c 27 581 
Jan. 1. I 990-Mar. 31. 1990 10cl, 25 579 II';', 27 581 
Apr. I. 1990-Jun. 30. 1990 10'/c 25 579 II';', 27 581 
Jul. I. 1990-Scp. 30, 1990 10% 25 579 117, 27 581 
Oct. I. 1990-Dec. 31, 1990 10% 25 579 II C7c 27 581 
Jan. I. 1991-Mar. 31. 1991 100/( 25 579 11% 27 581 
Apr. I. 1991-Jun. 30, 1991 99c 23 577 10% 25 579 
.luI. I. 1991-Sep. 30,1991 9% 23 577 10% 25 579 
Oct. I. 1991-Dec. 3 I. 1991 90'c 23 577 10% 25 579 
Jan. I. I 992-Mar. 31. 1992 8% 69 623 9% 71 625 
Apr. I. 1992-Jun. 30, 1992 77c 67 621 891' 69 623 
luI. 1. 1992-Sep. 30. 1992 Y1c 67 621 87, 69 623 
Oct. 1. 1 992-Dec. 31, 1992 6Cft 65 619 7% 67 621 
Jan. I. 1993-Mar. 31. 1993 6Cft 17 571 77r 19 573 
Apr. I. 1993-Jun. 30, 1993 60', 17 571 7'/c 19 573 
luI. I. 1993-Sep. 30. 1993 60/, 17 571 7% 19 573 
Oct. 1. 1993-Dec. 31. 1993 6% 17 571 7% 19 573 
Jan. 1. 1994-Mar. 31. 1994 60', 17 571 771' 19 573 
Apr. I. I 994-J un. 30. 1994 6'k 17 571 7% 19 573 
Jul. I. I 994-Sep. 30, 1994 7Cfc 19 573 8% 21 575 
Oct. 1. 1994-Dec. 31. 1994 8% 21 575 9<7c 23 577 
Jan. I. 1995-Mar. 31. 1995 S% 21 575 9% 23 577 
Apr. 1, 1995-Jun. 30, 1995 9% 23 577 10% 25 579 
luI. I. 1995-Sep. 30, 1995 89r 21 575 9<J1' 23 577 
Oct. 1. 1995-Dec. 31, 1995 SC;( 21 575 9% 23 577 
JaIl. I. 1996-Mar. 31. 1996 SCII' 69 623 9% 71 625 
Apr. I, 19lJ6-JUll. 30.1996 7'1c 67 621 8clc 69 623 
luI. I. I 996-Sep. 30. 1996 Sq· 69 623 9% 71 625 
Oct. 1. 1996-Dec. 31. 1996 SCft 69 623 9% 71 625 
Jan. 1. 1997-Mar. 31. 1997 Sl7r 21 575 9% 23 577 
Apr. I. 1997-Jun. 30.1997 8';'c 21 575 9% 23 577 
lui. I. 1 997-Sep. 30. 1997 gc/c 21 575 9% 23 577 
Oct. I. 1997-Dec. 31. 1997 8';t 21 575 9% 23 577 
Jan. I. 1998-Mar. 31. 1998 80'( 21 575 9% 23 577 
Apr. I. 1998-Jun. 30. 1998 7c/c 19 573 8[10 21 575 
luI. I. 1 998-Sep. 30, 1998 7cIr 19 573 80/c 21 575 
Oct. I, 1998-Dec. 31. 1998 7'1r 19 573 80/c 21 575 
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Jan. 1, 1999-Mar. 31, 1999 
Apr. 1, 1999-Jun. 30, 1999 
Ju\. 1, 1999-Sep. 30, 1999 
Oct. 1, 1999-Dec. 31, 1999 
Jan. 1,2000-Mar. 31,2000 
Apr. 1, 2000-Jun. 30, 2000 
Jul. 1, 2000-Sep. 30, 2000 
Oct. 1, 2000-Dec. 31.2000 
Jan. 1, 200 I-Mar. 31, 2001 
Apr. 1,2001-Jun. 30,2001 
Jui. 1,2001-Sep. 30,2001 
Oct. 1, 2001-Dec. 31,2001 
Jan. 1, 2002-Mar. 31, 2002 
Apr. 1, 2002-Jun. 30,2002 
Ju\. 1,2002-Sep. 30,2002 
Oct. 1, 2002-Dec. 31,2002 
Jan. 1, 2003-Mar. 31, 2003 
Apr. 1, 2003-Jun. 30, 2003 
Jul. 1, 2003-Sep. 30, 2003 
Oct. 1, 2003-Dec. 31, 2003 
Jan. 1,2004-Mar. 31,2004 
Apr. 1,2004-Jun. 30,2004 
Jul. I, 2004-Sep. 30, 2004 
Oct. 1, 2004-Dec. 31,2004 
Jan. 1, 2005-Mar. 31, 2005 
Apr. 1.2005-Jun. 30,2005 
Jul. 1,2005-Sep. 30,2005 
Oct. 1,2005-Dec. 31,2005 
Jan. 1, 2006-Mar. 31, 2006 
Apr. 1, 2006-Jun. 30, 2006 
Jul. 1, 2006-Sep. 30, 2006 
Oct. 1, 2006-Dec. 31, 2006 
Jan. 1,2007-Mar. 31,2007 
Apr. 1,2007-Jun. 30,2007 
Jul. 1,2007-Sep. 30,2007 
Oct. 1, 2007-Dec. 31,2007 
Jan. 1, 2008-Mar. 31, 2008 
Apr. 1,2008-Jun. 30,2008 
Jul. 1, 2008-Sep. 30, 2008 

Jan. 1, 1 999-Mar. 31,1999 
Apr. 1, 1999-Jun. 30, 1999 
Jul. 1, 1999-Sep. 30, 1999 
Oct. 1, 1999-Dec. 31, 1999 
Jan. 1, 2000-Mar. 31, 2000 

TABLE OF INTEREST RATES 

FROM JANUARY 1, 1999 - PRESENT 

NONCORPORATE OVERPAYMENTS AND UNDERPAYMENTS 

1995-1 C.B. 
RATE 

7% 
8% 
8% 
8% 
8% 
9% 
9% 
9% 
9% 
8% 
7% 
7% 
6% 
6% 
6% 
6% 
5% 
5% 
5% 
4% 
4% 
5% 
4% 
5% 
5% 
6% 
6% 
7% 
7% 
7% 
8% 
8% 
8% 
8% 
8% 
8% 
7% 
6% 
5% 

TABLE OF INTEREST RATES 

FROM JANUARY I, 1999 - PRESENT 

CORPORATE OVERPAYMENTS AND UNDERPAYMENTS 

OVERPAYMENTS 

1995-1 C.B. 
RATE TABLE PG 

6% 17 571 
7% 19 573 
7% 19 573 
7% 19 573 
7% 67 621 

TABLE PG 

19 573 
21 575 
21 575 
21 575 
69 623 
71 625 
71 625 
71 625 
23 577 
21 575 
19 573 
19 573 
17 571 
17 571 
17 571 
17 571 
15 569 
15 569 
15 569 
13 567 
61 615 
63 617 
61 615 
63 617 
15 569 
17 571 
17 571 
19 573 
19 573 
19 573 
21 575 
21 575 
21 575 
21 575 
21 575 
21 575 
67 621 
65 619 
63 617 

UNDERPAYMENTS 

1995-1 C.B. 
RATE TABLE PG 

7% 19 573 
8% 21 575 
8% 21 575 
8% 21 575 
8% 69 623 

2008-1 C.B. 1183 



Apr. I, 2000-Jun. 30, 2000 
Jui. 1.200O-Sep. 30, 2000 
Oct. I, 2000-Dec. 31. 2000 
Jan. 1. 200 I-Mar. 31, 2001 
Apr. I, 200I-Jun. 30.2001 
Jul. 1,2001-Sep. 30,2001 
Oct. 1,2001-Dec. 31.2001 
Jan. 1,2002-Mar. 31, 2002 
Apr. I, 2002-Jun. 30, 2002 
Jul. 1.2002-Sep. 30,2002 
Oct. I, 2002-Dec. 31, 2002 
Jan. I, 2003-Mar. 31, 2003 
Apr. I, 2003-Jun. 30,2003 
Jui. I, 2003-Sep. 30. 2003 
Oct. 1, 2003-Dec. 31,2003 
Jan. 1,2004-Mar. 31.2004 
Apr. 1. 2004-Jun. 30, 2004 
Jui. I, 2004-Sep. 30, 2004 
Oct. 1. 2004-Dec. 31. 2004 
Jan. l. 2005-Mar. 31.2005 
Apr. I, 2005-Jun. 30, 2005 
Jui. 1,2005-Sep. 30,2005 
Oct. I, 2005-Dec. 31, 2005 
Jan. 1. 2006-Mar. 31, 2006 
Apr. I, 2006-Jun. 30, 2006 
Jul. I, 2006-Sep. 30, 2006 
Oct. 1,2006-Dec. 31,2006 
Jan. 1,2007-Mar. 31.2007 
Apr. 1. 2007-Jun. 30,2007 
Jul. 1, 2007-Sep. 30, 2007 
Oct. 1,2007-Dec. 31,2007 
Jan. 1,2008-Mar. 31.2008 
Apr. 1, 2008-Jun. 30. 2008 
Jul. 1,2008-Sep. 30,2008 

Jan. I, 1991-Mar. 31, 1991 
Apr. 1, 1991-Jun. 30.1991 
Jui. I, 1991-Sep. 30, 1991 
Oct. I, 1991-Dec. 31, 1991 
Jan. 1, 1992-Mar. 31, 1992 
Apr. 1, 1992-Jun. 30. 1992 
Jui. 1, 1992-Sep. 30. 1992 
Oct. 1, 1992-Dec. 31, 1992 
Jan. I, 1993-Mar. 31, 1993 
Apr. 1, 1 993-Jun. 30. 1993 
Jul. I, 1993-Sep. 30, 1993 
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TABLE OF INTEREST RATES 

FROM JANUARY I. 1999 - PRESENT - Continued 

CORPORATE OVERPAYMENTS AND UNDERPAYMENTS 

OVERPAYMENTS UNDERPAYMENTS 

1995-1 C.B. 
RATE TABLE 

8% 69 
8% 69 
8% 69 
8% 21 
7% 19 
6% 17 
6% 17 
5% 15 
5% 15 
5% 15 
5% 15 
4% 13 
4% 13 
4% 13 
3% 11 
3% 59 
4% 61 
3% 59 
4% 61 
4% 13 
5% 15 
5% 15 
6% 17 
6% 17 
6% 17 
7% 19 
7% 19 
7% 19 
7% 19 
7% 19 
7% 19 
6% 65 
5% 63 
4% 61 

TABLE OF INTEREST RATES FOR 
LARGE CORPORATE UNDERPAYMENTS 

FROM JANUARY 1, 1991 - PRESENT 

RATE 

13% 
12% 
12% 
12% 
11% 
10% 
10% 
9% 
9% 
9% 
9% 

PG RATE 

623 9% 
623 9% 
623 9% 
575 9% 
573 8% 
571 7% 
571 7% 
569 6% 
569 6% 
569 6% 
569 6% 
567 5% 
567 5% 
567 5% 
565 4% 
613 4% 
615 5% 
613 4% 
615 5% 
567 5% 
569 6% 
569 6% 
571 7% 
571 7% 
571 7% 
573 8% 
573 8% 
573 8% 
573 8% 
573 8% 
573 8% 
619 7% 
617 6% 
615 5% 

1995-1 c.B. 
TABLE 

31 
29 
29 
29 
75 
73 
73 
71 
23 
23 
23 

1995-1 C.B. 
TABLE 

71 
71 
71 
23 
21 
19 
19 
17 
17 
17 
17 
15 
15 
15 
13 
61 
63 
61 
63 
15 
17 
17 
19 
19 
19 
21 
21 
21 
21 
21 
21 
67 
65 
63 

PG 

585 
583 
583 
583 
629 
627 
627 
625 
577 
577 
577 

PG 

625 
625 
625 
577 
575 
573 
573 
571 
571 
571 
571 
569 
569 
569 
567 
615 
617 
615 
617 
569 
571 
571 
573 
573 
573 
575 
575 
575 
575 
575 
575 
621 
619 
617 



TABLE OF INTEREST RATES FOR 
LARGE CORPORATE UNDERPAYMENTS 

FROM JANUARY 1, 1991 - PRESENT - Continued 

1995-1 C.B. 
RATE TABLE PG 

Oct. 1, I993-Dec. 31, 1993 9% 23 577 
Jan. 1, 1994-Mar. 31, 1994 9% 23 577 
Apr. 1, 1 994-Jun. 30,1994 9% 23 577 
Jul. 1, 1994-Sep. 30, 1994 10% 25 579 
Oct. 1, 1 994-Dec. 31, 1994 11% 27 581 
Jan. 1, 1995-Mar. 31, 1995 11% 27 581 
Apr. 1, 1995-Jun. 30,1995 12% 29 583 
Jul. 1, 1995-Sep. 30, 1995 11% 27 581 
Oct. 1, 1995-Dec. 31, 1995 11% 27 581 
Jan. 1, 1 996-Mar. 31, 1996 11% 75 629 
Apr. 1, 1996-Jun. 30, 1996 10% 73 627 
Jul. 1, 1996-Sep. 30, 1996 11% 75 629 
Oct. 1, 1996-Dec. 31, 1996 11% 75 629 
Jan. 1, 1997-Mar. 31, 1997 11% 27 581 
Apr. 1, 1997-Jun. 30, 1997 11% 27 581 
JuI. 1, 1997-Sep. 30, 1997 11% 27 581 
Oct. 1, 1997-Dec. 31, 1997 11% 27 581 
Jan. 1, 1 998-Mar. 31, 1998 11 % 27 581 
Apr. 1, 1998-Jun. 30, 1998 10% 25 579 
Jui. 1, I998-Sep. 30, 1998 10% 25 579 
Oct. 1, 1998-Dec. 31, 1998 10% 25 579 
Jan. 1, 1999-Mar. 31, 1999 9% 23 577 
Apr. 1, 1999-Jun. 30, 1999 10% 25 579 
Jul. 1, I999-Sep. 30, 1999 10% 25 579 
Oct. 1, 1999-Dec. 31,1999 10% 2S 579 
Jan. 1,2000-Mar. 31,2000 10% 73 627 
Apr. 1,2000-Jun. 30,2000 11% 75 629 
JuI. 1, 2000-Sep. 30, 2000 11% 75 629 
Oct. 1,2000-Dec. 31, 2000 11% 75 629 
Jan. 1, 200 I-Mar. 31. 2001 11% 27 581 
Apr. 1,2001-Jun. 30, 2001 10% 25 579 
Jul. 1, 2001-Sep. 30,2001 9% 23 577 
Oct. 1,200l-Dec. 31,2001 9% 23 577 
Jan. I,2002-Mar. 31,2002 8% 21 575 
Apr. 1,2002-Jun. 30,2002 8% 21 575 
JuI. 1, 2002-Sep. 30, 2002 8% 21 575 
Oct. 1, 2002-Dec. 30, 2002 8% 21 575 
Jan. 1, 2003-Mar. 31, 2003 7% 19 573 
Apr. 1, 2003-Jun. 30, 2003 7% 19 573 
Jui. 1, 2003-Sep. 30, 2003 7% 19 573 
Oct. 1,2003-Dec. 31, 2003 6% 17 571 
Jan. 1, 2004-Mar. 31, 2004 6% 65 619 
Apr. 1, 2004-Jun. 30, 2004 7% 67 621 
JuI. 1, 2004-Sep. 30, 2004 6% 65 619 
Oct. 1, 2004-Dec. 31, 2004 7% 67 621 
Jan. 1, 2005-Mar. 31, 2005 7% 19 573 
Apr. 1, 2005-Jun. 30, 2005 8% 21 575 

luI. 1, 2005-Sep. 30, 2005 8% 21 575 

Oct. 1, 200S-Dec. 31, 2005 9% 23 577 

Jan. 1,2006-Mar. 31,2006 9% 23 577 

Apr. 1, 2006-Jun. 30, 2006 9% 23 577 

luI. 1, 2006-Sep. 30, 2006 10% 25 579 

Oct. 1, 2006-Dec. 31, 2006 10% 25 579 

Jan. I,2007-Mar. 31, 2007 10% 25 579 

Apr. 1, 2007-Jun. 30, 2007 10% 25 579 

Jui. I,2007-Sep. 30,2007 10% 25 579 
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TABLE OF INTEREST RATES FOR 
LARGE CORPORATE UNDERPAYMENTS 

FROM JANUARY L 1991 - PRESENT - Continued 

1995-1 C.B. 
RATE TABLE PG 

Oct. I, 2007-Dec. 31. 2007 10% 25 579 
Jan. 1, 2008-Mar. 31, 2008 9% 71 625 
Apr. 1, 2008-Jun. 30, 2008 8% 69 623 
Jul. I, 2008-Sep. 30, 2008 7% 67 621 

TABLE OF INTEREST RATES FOR CORPORATE 
OVERPAYMENTS EXCEEDING $10,000 

FROM JANUARY I, 1995 - PRESENT 

1995-1 C.B. 
RATE TABLE PG 

Jan. I, 1995-Mar. 31,1995 6.5% 18 572 
Apr. 1, 1995-Jun. 30, 1995 7.5% 20 574 
J ul. 1, 1995-Sep. 30, 1995 6.5% 18 572 
Oct. I, 1995-Dec. 31, 1995 6.5% 18 572 
Jan. I, 1 996---Mar. 31, 1996 6.5% 66 620 
Apr. 1, 1996---Jun. 30,1996 5.5% 64 618 
Jui. I, 1 996---Sep. 30, 1996 6.5% 66 620 
Oct. 1, 1996---Dec. 31, 1996 6.5% 66 620 
Jan. 1, 1997-Mar. 31, 1997 6.5% 18 572 
Apr. 1, 1997-Jun. 30, 1997 6.5% 18 572 
Jui. 1, 1997-Sep. 30,1997 6.5% 18 572 
Oct. 1. 1997-Dec. 31, 1997 6.5% 18 572 
Jan. 1, 1998-Mar. 31, 1998 6.5% 18 572 
Apr. I, 1998-Jun. 30, 1998 5.5% 16 570 
Jul. I, 1998-Sep. 30, 1998 5.5% 16 570 
Oct. 1, 1998-Dec. 31, 1998 5.5% 16 570 
Jan. 1, 1999-Mar. 31,1999 4.5% 14 568 
Apr. I, 1999-Jun. 30, 1999 5.5% 16 570 
Jul. 1, 1999-Sep. 30, 1999 5.5% 16 570 
Oct. 1, 1999-Dec. 31, 1999 5.5% 16 570 
Jan. 1,2000-Mar. 31,2000 S.S% 64 618 
Apr. 1, 2000-Jun. 30, 2000 6.S% 66 620 
Jul. 1,2000-Sep. 30, 2000 6.S% 66 620 
Oct. 1,2000-Dec. 31,2000 6.S% 66 620 
Jan. 1, 2001-Mar. 31,2001 6.S% 18 572 
Apr. 1, 2001-Jun. 30,2001 5.S% 16 570 
Jul. I, 2001-Sep. 30,2001 4.S% 14 568 
Oct. I, 200l-Dec. 31,2001 4.S% 14 568 
Jan. 1, 2002-Mar. 31, 2002 3.S% 12 566 
Apr. I, 2002-Jun. 30, 2002 3.5% 12 566 
Jul. I, 2002-Sep. 30, 2002 3.5% 12 566 
Oct. 1,2002-Dec. 31,2002 3.5% 12 566 
Jan. I, 2003-Mar. 31, 2003 2.5% 10 564 
Apr. 1,2003-Jun. 30,2003 2.5% 10 564 
Jul. 1, 2003-Sep. 30, 2003 2.5% 10 564 
Oct. I, 2003-Dec. 31,2003 1.5% 8 562 
Jan. I, 2004-Mar. 31, 2004 1.5% 56 610 
Apr. I, 2004-Jun. 30, 2004 2.5% 58 612 
Jul. I, 2004-Sep. 30, 2004 1.5% 56 610 
Oct. 1, 2004-Dec. 31,2004 2.5% 58 612 
Jan. 1, 200S-Mar. 31, 200S 2.5% 10 564 
Apr. I, 200S-Jun. 30, 2005 3.5% 12 566 
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Ju1. 1, 200S-Sep. 30, 2005 
Oct. 1,200S-Dec. 31,2005 
Jan.!, 2006-Mar. 31,2006 
Apr. 1,2006-Jun. 30,2006 
JuL 1, 2006-Sep. 30, 2006 
Oct. 1, 2006-Dec. 31, 2006 
Jan. 1,2007-Mar. 31,2007 
Apr. 1,2007-Jun. 30,2007 
Ju1. 1, 2007-Sep. 30, 2007 
Oct. 1, 2007-Dec. 31. 2007 
Jan. 1, 2008-Mar. 31. 2008 
Apr. 1, 2008-Jun. 30, 2008 
JuL 1,2008-Sep. 30,2008 

TABLE OF INTEREST RATES FOR CORPORATE 

OVERPAYMENTS EXCEEDING $10,000 

FROM JANUARY 1, 1995 - PRESENT - Continued 

RATE 

3.5% 
4.5% 
4.5% 
4.5% 
5.5% 
5.5% 
5.5% 
5.5% 
5.5% 
5.5% 
4.5% 
3.5% 
2.5% 

1995-1 C.B. 
TABLE 

12 
14 
14 
14 
16 
16 
16 
16 
16 
16 
62 
60 
58 

PG 

566 
568 
568 
568 
570 
570 
570 
570 
570 
570 
616 
614 
612 
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Part III. Administrative, Procedural, and Miscellaneous 
Update for Weighted Average 
Interest Rates, Yield Curves, 
and Segment Rates 

Notice 2008-53 

This notice provides guidance as to the 
corporate bond weighted average interest 
rate and the permissible range of interest 
rates specified under § 412(b )(S)(B)(ii)(II) 
of the Internal Revenue Code as in ef
fect for plan years beginning before 2008. 
It also provides guidance on the corpo
rate bond monthly yield curve (and the 
corresponding spot segment rates), the 
24-month average segment rates, and 
the funding transitional segment rates 
under § 430(h)(2). In addition, this no
tice provides guidance as to the interest 
rate on 30-year Treasury securities un
der § 417(e)(3)(A)(ii)(II) as in effect for 
plan years beginning before 2008, the 
3D-year Treasury weighted average rate 
under § 431 (c)(6)(E)(ii)(l), and the min-

For Plan Years 
Beginning in 

Month Year 

June 2008 

YIELD CURVE AND SEGMENT 
RATES 

Generally for plan years beginning 
after 2007 (except for delayed effective 
dates for certain plans under sections 104, 
lOS, and 106 of PPA), § 430 of the Code 
specifies the minimum funding require
ments that apply to single employer plans 
pursuant to § 412. Section 430(h)(2) spec
ifies the interest rates that must be used 
to determine a plan's target normal cost 
and funding target. Under this provision, 
present value is generally determined us
ing three 24-month average interest rates 

First 
Segment 

5.13 

The transitional segment rates under 
§ 430(h)(2)(G) applicable for June 2008, 
taking into account the corporate bond 

1188 2008-1 C.B. 

imum present value segment rates under 
§ 417(e)(3)(D) as in effect for plan years 
beginning after ~007. 

CORPORATE BOND WEIGHTED 
AVERAGE INTEREST RATE 

Sections 412(b)(S)(B)(ii) and 
412(1)(7)(C)(i), as amended by the Pen
sion Funding Equity Act of 2004 and by 
the Pension Protection Act of 2006 (PPA), 
provide that the interest rates used to cal
culate current liability and to determine 
the required contribution under § 412(1) 
for plan years beginning in 2004 through 
2007 must be within a permissible range 
based on the weighted average of the rates 
of interest on amounts invested conser
vatively in long term investment grade 
corporate bonds during the 4-year period 
ending on the last day before the beginning 
of the plan year. 

Notice 2004-34, 2004-1 C.B. 848, pro
vides guidelines for determining the cor
porate bond weighted average interest rate 

Corporate 
Bond Weighted 

Average 

6.02 

("segment rates"), each of which applies 
to cash flows during specified periods. 
However, an election may be made under 
§ 430(h)(2)(D)(ii) to use the monthly yield 
curve in place of the segment rates. For 
plan years beginning in 2008 and 2009, a 
transitional rule under § 430(h)(2)(G) pro
vides that the segment rates are blended 
with the corporate bond weighted average 
as specified above. An election may be 
made under § 430(h)(2)(G)(iv) to use the 
segment rates without applying the transi
tional rule. 

Notice 2007-81, 2007-44 I.R.B. 899, 
provides guidelines for determining the 

Second 
Segment 

6.01 

weighted average of 6.02 stated above, are 
as follows: 

and the resulting permissible range of in
terest rates used to calculate current liabil
ity. That notice establishes that the corpo
rate bond weighted average is based on the 
monthly composite corporate bond rate de
rived from designated corporate bond in
dices. The methodology for determining 
the monthly composite corporate bond rate 
as set forth in Notice 2004-34 continues to 
apply in determining that rate. See Notice 
2006-7S, 2006-2 C.B. 366. 

The composite corporate bond rate for 
May 2008 is 6.47 percent. Pursuant to No
tice 2004-34, the Service has determined 
this rate as the average of the monthly 
yields for the included corporate bond in
dices for that month. 

The following corporate bond weighted 
average interest rate was determined for 
plan years beginning in the month shown 
below. 

Permissible Range 

90% to 100% 

S.42 6.02 

monthly corporate bond yield curve, the 
24-month average corporate bond segment 
rates, and the funding transitional segment 
rates used to compute the target normal 
cost and the funding target. Pursuant to 
Notice 2007-81, the monthly corporate 
bond yield curve derived from May 2008 
data is in Table I at the end of this notice. 
The spot first, second, and third segment 
rates for the month of May 2008 are, re
spectively, 4.67, 6.36, and 6.77. The three 
24-month average corporate bond seg
ment rates applicable for June 2008 under 
the election of § 430(h)(2)(G)(iv) are as 
follows: 

Third 
Segment 

6.S3 



For Plan Years 
Beginning in 

2008 

30-YEAR TREASURY SECURITIES 
INTEREST RATES 

Section 417(e)(3)(A)(ii)(U) (prior to 
amendment by PPA) defines the appli
cable interest rate, which must be used 
for purposes of determining the minimum 
present value of a participant's benefit 
under § 417(e)(l) and (2), as the annual 
rate of interest on 30-year Treasury se
curities for the month before the date 
of distribution or such other time as the 
Secretary may by regulations prescribe. 
Section 1.417(e)-I(d)(3) of the Income 
Tax Regulations provides that the applica
ble interest rate for a month is the annual 

For Plan Years 
Beginning in 

Month Year 

June 2008 

MINIMUM PRESENT VALUE 
SEGMENT RATES 

Generally for plan years beginning af
ter December 31,2007, the applicable in
terest rates under § 417(e)(3)(D) are seg
ment rates computed without regard to a 

For Plan Years 
Beginning in 

2008 

DRAFTING INFORMATION 

The principal author of this notice is 
Tony Montanaro of the Employee Plans, 

First 
Segment 

5.72 

Second 
Segment 

6.02 

rate of interest on 30-year Treasury secu
rities as specified by the Commissioner 
for that month in revenue rulings, notices 
or other guidance published in the Internal 
Revenue Bulletin. 

The rate of interest on 30-year Treasury 
securities for May 2008 is 4.60 percent. 
The Service has determined this rate as the 
monthly average of the daily determina
tion of yield on the 30-year Treasury bond 
maturing in February 2038. 

Generally for plan years beginning after 
2007, § 431 specifies the minimum fund
ing requirements that apply to multiem
ployer plans pursuant to § 412. Section 
431(c)(6)(B) specifies a minimum amount 

30-Year 
Treasury 
Weighted 
Average 

4.75 

24-month average. For plan years begin
ning in 2008 through 20 II, the applica
ble interest rate is the monthly spot seg
ment rate blended with the applicable rate 
under § 417(e)(3)(A)(ii)(JI) as in effect 
for plan years beginning in 2007. Notice 
2007-81 provides guidelines for determin-

First 
Segment 

4.61 

Second 
Segment 

4.95 

Tax Exempt and Government Entities Di
vision. Mr. Montanaro may be e-mailed at 
RetirementPlanQuestions@irs.gov. 

Third 
Segment 

6.19 

for the full-funding limitation described in 
§ 431(c)(6)(A), based on the plan's current 
liability. Section 431(c)(6)(E)(ii)(I) pro
vides that the interest rate used to calculate 
current liability for this purpose must be 
no more than 5 percent above and no more 
than 10 percent below the weighted aver
age of the rates of interest on 30-year Trea
sury securities during the four-year period 
ending on the last day before the beginning 
of the plan year. Notice 88-73, 1988-2 
C.B. 383, provides guidelines for deter
mining the weighted average interest rate. 
The following rates were determined for 
plan years beginning in the month shown 
below. 

Permissible Range 

90% to 105% 

4.28 4.99 

ing the minimum present value segment 
rates. Pursuant to that notice, the min
imum present value transitional segment 
rates determined for May 2008, taking into 
account the May 2008 3D-year Treasury 
rate of 4.60 stated above, are as follows: 

Third 
Segment 

5.03 
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Table I 

Monthly Yield Curve for May 2008 

Maturity Yield Matl/rin Yield Matlni'\" Yield Matl/rity Yield Maturity Yield 

0.5 3.24 20.5 6.74 40.5 6.78 60.5 6.80 80.5 6.81 

1.0 3.79 21.0 6.74 41.0 6.78 61.0 6.80 81.0 6.81 

1.5 4.27 21.5 6.74 41.5 6.78 61.5 6.80 81.5 6.81 

2.0 4.62 22.0 6.74 42.0 6.78 62.0 6.80 82.0 6.81 

2.5 4.86 22.5 6.74 42.5 6.78 62.5 6.80 82.5 6.81 

3.0 5.01 23.0 6.74 43.0 6.78 63.0 6.80 83.0 6.81 

3.5 5.10 23.5 6.74 43.5 6.78 63.5 6.80 83.5 6.81 

4.0 5.18 24.0 6.74 44.0 6.78 64.0 6.80 84.0 6.81 

4.5 5.25 24.5 6.74 44.5 6.78 64.5 6.80 84.5 6.81 

5.0 5.33 25.0 6.74 45.0 6.78 65.0 6.80 85.0 6.81 

5.5 SAl 25.5 6.74 45.5 6.78 65.5 6.80 85.5 6.81 

6.0 5.50 26.0 6.74 46.0 6.78 66.0 6.80 86.0 6.81 

6.5 5.59 26.5 6.74 46.5 6.78 66.5 6.80 86.5 6.81 

7.0 5.69 27.0 6.74 47.0 6.78 67.0 6.80 87.0 6.81 

7.5 5.79 27.5 6.75 47.5 6.78 67.5 6.80 87.5 6.81 

8.0 5.89 28.0 6.75 48.0 6.79 68.0 6.80 88.0 6.81 

8.5 5.98 28.5 6.75 48.5 6.79 68.5 6.80 88.5 6.81 

9.0 6.07 29.0 6.75 49.0 6.79 69.0 6.80 89.0 6.81 

9.5 6.16 29.5 6.75 49.5 6.79 69.5 6.80 89.5 6.81 

10.0 6.24 30.0 6.75 50.0 6.79 70.0 6.80 90.0 6.81 

10.5 6.31 30.5 6.75 50.5 6.79 70.5 6.80 90.5 6.81 

11.0 6.37 31.0 6.76 51.0 6.79 71.0 6.80 91.0 6.81 

11.5 6A3 31.5 6.76 51.5 6.79 71.5 6.80 91.5 6.81 

12.0 6.48 32.0 6.76 52.0 6.79 72.0 6.80 92.0 6.81 

12.5 6.52 32.5 6.76 52.5 6.79 72.5 6.80 92.5 6.81 

13.0 6.56 33.0 6.76 53.0 6.79 73.0 6.80 93.0 6.81 

13.5 6.59 33.5 6.76 53.5 6.79 73.5 6.80 93.5 6.81 

14.0 6.62 34.0 6.76 54.0 6.79 74.0 6.80 94.0 6.81 

14.5 6.65 34.5 6.76 54.5 6.79 74.5 6.80 94.5 6.81 

15.0 6.67 35.0 6.77 55.0 6.79 75.0 6.81 95.0 6.81 

15.5 6.68 35.5 6.77 55.5 6.79 75.5 6.81 95.5 6.81 

16.0 6.69 36.0 6.77 56.0 6.79 76.0 6.81 96.0 6.81 

16.5 6.70 36.5 6.77 56.5 6.79 76.5 6.81 96.5 6.81 

17.0 6.71 37.0 6.77 57.0 6.79 77.0 6.81 97.0 6.81 

17.5 6.72 37.5 6.77 57.5 6.79 77.5 6.81 97.5 6.81 

18.0 6.72 38.0 6.77 58.0 6.79 78.0 6.81 98.0 6.81 

18.5 6.73 38.5 6.77 58.5 6.80 78.5 6.81 98.5 6.81 

19.0 6.73 39.0 6.77 59.0 6.80 79.0 6.81 99.0 6.81 

19.5 6.73 39.5 6.77 59.5 6.80 79.5 6.81 99.5 6.81 

20.0 6.73 40.0 6.77 60.0 6.80 80.0 6.81 100.0 6.81 
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Request for Comments 
Regarding Election to Allocate 
and Apportion Interest on 
a Worldwide Basis Under 
Section 864(f) 

Notice 2008-54 

The purpose of this notice is to request 
public comments regarding the elections 
under section 864(f)(6) of the Internal 
Revenue Code (Code) to allocate and ap
portion interest expense on a worldwide 
affiliated group basis and under section 
864(f)(5) to expand a financial institution 
group of a worldwide affiliated group. 

BACKGROUND 

Section 864(t) was added to the Code 
by the American Jobs Creation Act of 
2004, P.L. 108-357, 118 Stat. 1418 (Oc
tober 22,2004). Section 864(t)(6) permits 
taxpayers to make a one-time election to 
allocate and apportion interest expense on 
a worldwide affiliated group basis. In gen
eral, if the election is made, the domestic 
members of the worldwide affiliated group 
determine their foreign source taxable 
income by allocating and apportioning 
their interest expense to such income in 
an amount equal to the excess (if any) 
of the worldwide affiliated group's total 
interest expense multiplied by a fraction 
with a numerator consisting of the world
wide affiliated group's foreign assets and 
a denominator consisting of the world
wide affiliated group's total assets, over 
the amount of interest expense of all for
eign corporations that are members of 
the worldwide affiliated group that would 
have been allocated and apportioned to 
foreign source income of such foreign 
members of the worldwide affiliated group 
if the rules of section 864(t) were applied 
to a group consisting solely of all such 

foreign members. Section 864(f)(5) per
mits a one-time election to expand the 
financial institution group of a worldwide 
affiliated group that has made the election 
under section 864(f) to allocate interest 
expense on a worldwide affiliated group 
basis. The elections under section 864(f) 
may be made only for the first taxable 
year beginning after December 31, 2008, 
in which the taxpayer is eligible to make 
the election, and are revocable only with 
the consent of the Secretary. 

REQUEST FOR COMMENTS 

The IRS and Treasury Department re
quest comments on guidance needed re
garding the elections to allocate and appor
tion interest expense on a worldwide affil
iated group basis and to expand the finan
cial institution group of a worldwide affil
iated group. Specifically, comments are 
requested on any substantive issues that 
need to be addressed in advance of the date 
of making such elections, which is gener
ally expected to be the due date (includ
ing extensions) of an eligible taxpayer's 
return for its first taxable year beginning 
after December 31, 2008. Further, com
ments are requested on whether it is nec
essary and appropriate to prescribe regu
lations providing for the direct allocation 
and apportionment of interest expense for 
purposes of section 864(f), preventing as
sets or interest expense from being taken 
into account more than once, and address
ing changes in the status of members of 
a worldwide affiliated group or financial 
institution group (through acquisitions or 
otherwise). In addition, comments are re
quested regarding the treatment of loans 
between members of the worldwide affil
iated group or financial institution group 
(or from a member of one group to a mem
ber of the other group), as well as appro
priate foreign currency translation conven-

tions relating to asset bases or interest ex
pense. Comments are also requested on 
the extent to which regulations should pro
vide that bank holding companies, finan
cial holding companies, and subsidiaries of 
a financial institution (described in section 
581 or section 591) or of a bank or finan
cial holding company, should be treated 
as includible corporations for purposes of 
section 1504 for purposes of applying sec
tion 864(f) separately to such corporations. 
Finally, comments are requested regarding 
the standards the IRS should apply to de
termine whether to grant taxpayers con
sent to revoke an election under section 
864(f)(6) or section 864(f)(5). 

Comments should be submitted on or 
before September 8, 2008, and should 
include a reference to Notice 2008-54. 
Send submissions to CC:PA:LPD:PR 
(Notice 2008-54), Room 5203, Inter
nal Revenue Service, P.O. Box 7604, 
Ben Franklin Station, Washington, DC 
20044. Submissions may be hand de
livered Monday through Friday be
tween the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (Notice 2008-54), 
Courier's Desk, Internal Revenue Ser
vice, 1111 Constitution Avenue, NW, 
Washington, DC 20044, or sent electron
ically, via the following e-mail address: 
Notice. comments@ irscounsel. treas.gov. 
Please include "Notice 2008-54" in 
the subject line of any electronic 
communication. All material submitted 
will be available for public inspection and 
copying. 

DRAFTING INFORMATION 

The principal author of this notice is 
Jeffrey L. Parry of the Office of Associate 
Chief Counsel (International). For further 
information regarding this notice, contact 
Jeffrey L. Parry at (202) 622-3850 (not a 
toll-free call). 
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Part IV. Items of General Interest 
Change in Reporting Section 
404(k) Dividends 

Announcement 2008-56 

Purpose 

This announcement provides for a 
change in the reporting of dividends on 
employer securities that are distributed 
from an employee stock ownership plan 
("ESOP") under § 404(k) of the Internal 
Revenue Code ("§ 404(k) dividends"). 

Background 

Section 404(k)( I) provides that, in the 
case of a C corporation, there is allowed as 
a deduction for a taxable year the amount 
of any applicable dividend paid in cash by 
such corporation during the taxable year 
with respect to applicable employer se
curities held by an ESOP maintained by 
the corporation or by a related corpora
tion within the meaning of § 409(1)(4). 
Section 404(k)(2)(A) provides, in relevant 
part, that the term "applicable dividend" 
means any dividend which, in accordance 
with plan provisions, is paid directly to 
plan participants or their beneficiaries; is 
paid to the plan and is distributed in cash 
to plan participants or their beneficiaries 
not later than 90 days after the close of the 
plan year in which paid; or is, at the elec
tion of plan participants or their beneficia
ries, paid to such participants or their bene
ficiaries or paid to the plan and distributed 
in cash to such participants or their benefi
ciaries not later than 90 days after the close 
of the plan year in which paid. 

Plan distributions that are § 404(k) divi
dends are not subject to the 10% additional 
tax under § 72 (see § 72(t)(2)(A)(vi», 
are not eligible rollover distributions 
(see § IA02(c)-2 of the Income Tax 
Regulations, Q&A-4(e», are not sub
ject to withholding under § 3405 (see 
§ 3405(e)( I )(B)(iv», and are not taken 
into account in determining if required 
minimum distributions have been made 
(see § 1.401(a)(9)-5, Q&A-9(b)(5». For 
purposes of § 72, such distributions are 
treated as plan distributions paid from a 
contract that is separate from any other 
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contract under the plan (see § IA04(k)-1 T, 
Q&A-3). In addition, backup withholding 
under § 3406 does not apply to distribu
tions that are § 404(k) dividends because 
they are reportable under § 6047 and not 

reportable under § 6041 or 6042. 
Announcement 85-168, 1985-48 

I.R.B. 40, provides that "to allow tax
payers using short Form 1040A to report 
this § 404(k) dividend income," a plan 
must use Form 1099-DIY. At the time of 
the announcement, payments reported on 
Form 1099-R and its predecessor forms 
could not be reported on Form 1040A. 
The announcement further provided that if 
§ 404(k) dividends were distributed in the 
same year as a total qualified distribution, 
the entire amount should be reported on 
Form I099-R. 

New Reporting 

Distributions from a plan that are made 
in 2009 or later years and that are § 404(k) 
dividends must be reported on a Form 
I099-R that does not report any other 
distributions, in accordance with the in
structions to the form. Accordingly, if 
there are other distributions from the plan 
in such years that are not § 404(k) divi
dends, they must be reported on a separate 
Form 1099-R. It is anticipated that the 
instructions will require a special code in 
box 7 of the form to indicate the special 
tax treatment and rollover restrictions ap
plicable to § 404(k) dividends. Payments 
of § 404(k) dividends made directly from 
the corporation to the plan participants or 
their beneficiaries are reported on Form 
1099-DIV in accordance with the instruc
tions to that form. 

Effect on Other Documents 

Announcement 85-168 is revoked. 

Correction to Revenue Ruling 
2008-17, 2008-121.R.B. 626 

Announcement 2008-57 

This document contains a correction to 
Rev. Rul. 2008-17,2008-12 I.R.B. 626, 

which was published in the Internal Rev
enue Bulletin on March 24, 2008. 

BACKGROUND 

The revenue ruling (Rev. RuL 
2008-17) that is the subject of this correc
tion provides guidance to assist a foreign 
corporation engaged in the international 
operation of ships or aircraft, and its 
shareholders, in determining whether the 
foreign corporation is organized in a coun· 
try that grants an "equivalent exemption" 
from tax for purposes of sections 883(a) 
and (c) of the Internal Revenue Code 
(Code). It also assists a nonresident alien 
individual engaged in the international op
eration of ships or aircraft in determining 
whether a country grants an equivalent ex
emption from tax for purposes of section 
872(b) of the Code. 

Part A of Table I of this revenue rul
ing provides a list of countries that grant 
an equivalent exemption as evidenced by a 
diplomatic note exchanged with the United 
States. Part B of Table I provides a list of 
countries that grant an equivalent exemp
tion to U.S. corporations by statute or de
cree, or by not imposing tax on income 
from the international operation of ships 
or aircraft. Table II of this revenue ruling 
provides a list of countries that have en
tered into income tax conventions with the 
United States that include a shipping and 
air transport article or a gains article. 

NEED FOR CORRECTION 

As published, in Rev. Rul. 2008-17, 
Table II (Countries Granting Exemptions 
from Tax by Income Tax Convention), 
Column 9 (Cap Gains), two footnotes were 
inadvertently omitted. Footnote 26 applies 
to Cap Gains for India and footnote 18 
applies to Cap Gains for New Zealand. 

CORRECTION OF PUBLICATION 

Accordingly, the publication of the rev
enue ruling (Rev. Rul. 2008-17) is cor
rected as follows: On page 631 of Bul
letin No. 2008-12, Table II is corrected by 
adding footnote 26 to the Cap Gains col
umn for India and footnote 18 to the Cap 
Gains column for New Zealand as follows: 



TABLE II 

Countries Granting Exemptions from Tax by Income Tax ConventionI5 

BASIS FOR EXEMPTION TYPES OF SHIPPING AND AIRCRAFT INCOME 
EXEMPTED2 

Countries 
And 
Territories 

Residence 
Based 

Residence LOB29 Operating 
Income 

Full 
Rental 
(Time 

& Flag Article 
No Flag Reciprocal 

**** 
India X -
* * * * 

New Zealand35 X -
**** 

EFFECT ON OTHER DOCUMENTS 

Rev. Rul. 2008-17. 2008-12 I.R.B. 
626, is modified. 

DRAFTING INFORMATION 

The principal author of this announce
ment is Patricia A. Bray of the Office of 
Associate Chief Counsel (International). 
For further information regarding this an
nouncement, contact Patricia A. Bray at 
(202) 622-3880 (not a toll-free call). 

Partner's Distributive Share; 
Correction 

Announcement 2008-58 

AGENCY: Internal Revenue Service 
(rRS), Treasury. 

ACTION: Final regulations; Correction. 

SUMMARY: This document contains a 
correction to final regulations (T.O. 9398, 
2008-24 LR.B. 1143) that were published 
in the Federal Register on Monday, May 
19, 2008 (73 FR 28699) providing rules 
for testing whether the economic effect 
of an allocation is substantial within the 
meaning of section 704(b) where partners 
are look-through entities or members of a 
consolidated group. The final regulations 
Clarify the application of section 704(b) 

X X 

X X 

or voyage 
charter) 

X3 

X 

to partnerships the interests of which are 
owned by look-through entities and mem
bers of consolidated groups and, through 
an example, reiterate the effect of other 
provisions of the Internal Revenue Code 
on partnership allocations. 

DATES: This correction is effective June 
12, 2008 and is applicable on May 19, 
2008. 

FOR FURTHER INFORMATION 
CONTACT: Jonathan E. Cornwell and 
Kevin I. Babitz at (202) 622-3050 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The final regulations that are the subject 
of this document are under section 704 of 
the Internal Revenue Code. 

Need for Correction 

As published, final regulations (T.O. 
9398) contain an error that may prove to 
be misleading and is in need of clarifica

tion. 

Correction of Publication 

Accordingly, the publication of the final 
regulations (T.O. 9398), which were the 
subject of FR Doc. E8-11176, is corrected 

as follows: 

Bare-Boat 
Rental 

X3 

X3 

Incidental 
Container 
Rental 

X 

X 

Cap 
Gains 

X26 

X I8 

On page 28701, column 2, in the 
preamble, under the paragraph head
ing "B. The Baseline for Comparison in 
§ 1. 704-1 (b)(2)(iii)", line 2 from the bot
tom of the second paragraph, the language 
"and (2) and the conclusions reached by" 
is corrected to read "and (2) and the con
clusions reached by". 

LaN ita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed by the Office of the Federal Register on June 11.2008, 
8:45 a.m., and published in !he issue of the Federal Register 
for June 12,2008,73 F.R. 33301) 

Partner's Distributive Share; 
Correction 

Announcement 2008-59 

AGENCY: Internal Revenue Service 
(IRS), Treasury. 

ACTION: Correcting amendments. 

SUMMARY: This document contains cor
rections to final regulations (T.O. 9398, 
2008-24 I.R.B. 1143) that were published 
in the Federal Register on Monday, May 
19, 2008 (73 FR 28699) providing rules 
for testing whether the economic effect 
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of an allocation is substantial within the 
meaning of section 704(b) where partners 

are look-through entities or members of a 

consolidated group. The final regulations 
clarify the application of section 704(b) 
to partnerships the interests of which are 
owned by look-through entities and mem
bers of consolidated groups and, through 
an example, reiterate the effect of other 
provisions of the Internal Revenue Code 
on partnership allocations. 

DATES: This correction is effective June 
12, 2008, and is applicable on May 19, 
2008. 

FOR FURTHER INFORMATION 
CONTACT: Jonathan E. Cornwell and 
Kevin l. Babitz at (202) 622-3050 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The final regulations that are the subject 
of this document are under section 704 of 
the Internal Revenue Code. 

Need for Correction 

As published, final regulations (T.D. 
9398) contain errors that may prove to be 
misleading and are in need of clarification. 

* * * * * 

Correction of Publication 

Accordingly, 26 CFR part I is cor
rected by making the following correcting 
amendments: 

PART I-INCOME TAXES 

Paragraph I. The authority citation for 
part 1 continues to read, in part, as follows: 

Authority: 26 U.s.c. 7805 * * * 
Par. 2. Section 1.704-1 is amended as 

follows: 
I. In paragraph (b)(2)(iii)(d)(3), the 

last sentence, the language "In the case of 
a controlled foreign corporation that is a 
look-through entity, the tax attributes to 
be taken into account are those of any 
person that is a United States shareholder 
(as defined in paragraph (b)(2)(iii)(d)(5) 
of this section) of the controlled foreign 
corporation, or, if the United States share
holder is a look-through entity, a United 
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States person that owns an interest in such 
shareholder directly or indirectly through 

one or more look-through entities." is re
moved and the language "In the case of 
a controlled foreign corporation that is a 
look-through entity, the tax attributes to be 
taken into account are those of any person 
that is a United States shareholder (as de
fined in paragraph (b )(2)(iii)(d)(5) of this 
section) of the controlled foreign corpora
tion, or, if the United States shareholder is 
a look-through entity, a United States per
son that owns an interest in such share
holder directly or indirectly through one or 
more look-through entities." is added in its 
place. 

2. In paragraph (b)(5) Example 29., the 
fourth sentence, the language "C is a part
nership with two partners, E, an individ
ual, and F, a corporation that is member 
of a consolidated group within the mean
ing of § 1.1502-1(h)." is removed and the 
language "C is a partnership with two part
ners, E, an individual, and F, a corporation 
that is a member of a consolidated group 
within the meaning of § 1.1502-1(h)." is 
added in its place. 

LaNita Van Dyke, 
Chief, Publications and 

Regulations Branch, 
Legal Processing Division, 

Associate Chief Counsel 
(Procedure and Administration). 

(Filed by the Office of the Federal Register on June 11.2008, 
8:45 a.m., and published in the issue of the Federal Register 
for June 12.2008,73 F.R. 33301) 

Foundations Status of Certain 
Organizations 

Announcement 2008-60 

The following organizations have failed 
to establish or have been unable to main
tain their status as public charities or as op
erating foundations. Accordingly, grantors 
and contributors may not, after this date, 
rely on previous rulings or designations 
in the Cumulative List of Organizations 
(Publication 78), or on the presumption 
arising from the filing of notices under sec
tion 508(b) of the Code. This listing does 
not indicate that the organizations have lost 
their status as organizations described in 
section 501(c)(3), eligible to receive de
ductible contributions. 

Fomler Public Charities, The follow

ing organizations (which have been treated 
as organizations that are not private foun
dations described in section 509(a) of the 

Code) are now classified as private foun

dations: 

Acquiring Leaders of Tomorrow Today, 
Inc., San Antonio, TX 

Africa Institute for Biblical Christianty. 
Inc., Tampa, FL 

American Donor Services, Inc., 
Millington, TN 

APWL Legacy Choir, Baltimore, MD 
Artists in Residence, New Hope, PA 
Birdye's Performing Arts Outreach, Inc., 

Pine Bluff, AR 
Cabaniss Caring, Lynchburg, VA 
Center for Development of Scientific 

Literacy, Inc., Saratoga Springs, NY 
Community Outreach and Supportive 

Services, Sumter, SC 
Connie Thompson Foundation, Inc., 

Hot Springs, AR 
Crossover Broadcast Network, 

Incorporated, Santa Ana, CA 
CW Film Foundation, Inc., 

San Francisco, CA 
Ecumenical Covenant Corporation, 

Locust Grove, VA 
Education Humanity Foundation. 

Columbia, CA 
Family Development & Learning Center 

of Mercer County, Trenton, NJ 
Fireman AI Foundation, Redding, CA 
First Choice Family Support Services, 

Bellevue, WA 
First World Foundation, Inc., 

Washington, DC 
Foundation for Neurology Research, Inc., 

Orlando, FL 
George Cragg Hopkins, Jr. Arts 

Endowment, Inc., Lexington Park, MD 
Giles Arthur Harmon Memorial 

Scholarship Fund, Inc., Asheville, NC 
Haitian American Center for Business 

& Economic Development, Inc., 
Snellville, GA 

Heirs of Christ, Austin, TX 
High Expectations, Inc., Raleigh, NC 
HIRE-Dona Rosita II Housing 

Development Fund Corporation, 
New York, NY 

Hot Springs Rural Network, Inc., 
Fords, NJ 

Human Shelter Research Institute, 
Valencia, CA 



Humananatura, Incorporated, 
Armonk, NY 

Infrastructure Education Foundation, 
San Francisco, CA 

International Sports and Education 
Centers, Lakewood, CA 

Kansas Avenue Resource Center, Inc., 
Riverside, CA 

Kellogg Fellows Leadership Alliance, 
Inc., Denver, CO 

Kings Dominion World Worship Ministry, 
Memphis, TN 

Konspire2B Foundation, Potsdam, NY 
Little Light Ministries, Charlotte, NC 
Ministry to Children, Crosby, TX 
MTM Housing and Community 

Development Corp., Sacramento, CA 
Myhelp, Houston, TX 
Myths and Facts, Inc., Forest Hills, NY 
Neighborhood Community Outreach, 

Incorporated, Jonesboro, GA 
Networks Electronic Commerce and 

Telecommunications NET Institute, 
New York, NY 

New Vision Housing Alliance, 
Houston, TX 

No Other Way Ministry, Fordyce, AR 
NOAH Center, Inc., Great Barrington, MA 
OEA Educational Foundation, 

Columbus, OH 
OSHA Assistance & Training Services, . 

Orange, CA 
Post Release Employment Support 

Services, Newark, CA 
Proceed Community Development 

Corporation, Inc., Elizabeth, NJ 
Ragtops Museum of Michigan City, Inc., 

Palos Park, IL 
Second Bethany Holiness Outreach 

Ministries, Memphis, TN 
Sheridan Medical Foundation, 

Sheridan, WY 
Slavic Community Center of Central 

America, Sedalia, MO 
Southeastern Indiana Workforce 

Investment Board, Lawrenceburg, IN 
Tum It Around Multi-Community Service 

Center, Inc., Los Angeles, CA 

United Services for Human Development, 
Newark, DE 

Zion's International Mission, 
Roanoke, VA 

If an organization listed above submits 
information that warrants the renewal of 
its classification as a public charity or as 
a private operating foundation, the Inter
nal Revenue Service will issue a ruling or 
determination letter with the revised clas
sification as to foundation status. Grantors 
and contributors may thereafter rely upon 
such ruling or determination letter as pro
vided in section I.S09(a)-7 of the Income 
Tax Regulations. It is not the practice of 
the Service to announce such revised clas
sification of foundation status in the Inter
nal Revenue Bulletin. 

Announcement of Disciplinary Sanctions From the Office 
of Professional Responsibility 
Announcement 2008-61 

The Office of Professional Responsi
bility (OPR) announces recent disciplinary 
sanctions involving attorneys, certified 
public accountants, enrolled agents, en
rolled actuaries, enrolled retirement plan 
agents, and appraisers. These individuals 
are subject to the regulations governing 
practice before the Internal Revenue Ser
vice (IRS), which are set out in Title 31, 
Code of Federal Regulations, Part 10, and 
which are published in pamphlet form as 
Treasury Department Circular No. 230. 
The regulations prescribe the duties and 
restrictions relating to such practice and 
prescribe the disciplinary sanctions for 
violating the regulations. 

The disciplinary sanctions to be im
posed for violation of the regulations are: 

Disbarred from practice before the 
IRS-An individual who is disbarred is 
not eligible to represent taxpayers before 
the IRS. 

Suspended from practice before the 
IRS-An individual who is suspended is 
not eligible to represent taxpayers before 
the IRS during the term of the suspension. 

Censured in practice before the 
IRS-Censure is a public reprimand. Un
like disbarment or suspension, censure 
does not affect an individual's eligibility 
to represent taxpayers before the IRS, but 
OPR may subject the individual's future 
representations to conditions designed to 
promote high standards of conduct. 

Monetary penalty-A monetary 
penalty may be imposed on an individual 
who engages in conduct subject to sanc
tion or on an employer, firm, or entity 
if the individual was acting on its behalf 
and if it knew, or reasonably should have 
known, of the individual's conduct. 

Disqualification of appraiser-An 
appraiser who is disqualified is barred 
from presenting evidence or testimony in 
any administrative proceeding before the 
Department of the Treasury or the IRS. 

Under the regulations, attorneys, cer
tified public accountants, enrolled agents, 
enrolled actuaries, and enrolled retirement 
plan agents may not assist, or accept assis
tance from, individuals who are suspended 
or disbarred with respect to matters consti-

tuting practice (i.e., representation) before 
the IRS, and they may not aid or abet sus
pended or disbarred individuals to practice 
before the IRS. 

Disciplinary sanctions are described in 
these terms: 

Disbarred by decision after hearing, 
Suspended by decision after hearing, 
Censured by decision after hearing, 
Monetary penalty imposed after hear
ing, and Disqualified after hearing-An 
administrative law judge (AU) conducted 
an evidentiary hearing upon OPR's com
plaint alleging violation of the regulations 
and issued a decision imposing one of 
these sanctions. After 30 days from the 
issuance of the decision, in the absence of 
an appeal, the AU's decision became the 
final agency decision. 

Disbarred by default decision, Sus
pended by default decision, Censured by 
default decision, Monetary penalty im
posed by default decision, and Disqual
ified by default decision-An AU, after 
finding that no answer to OPR's complaint 
had been filed, granted OPR's motion for a 
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default judgment and issued a decision im
posing one of these sanctions. 

Disbarment by decision on appeal, 
Suspended by decision on appeal, Cen
sured by decision on appeal, Monetary 
penalty imposed by decision on ap
peal, and Disqualified by decision on 
appeal-The decision of the AU was 
appealed to the agency appeal authority, 
acting as the delegate of the Secretary 
of the Treasury, and the appeal authority 
issued a decision imposing one of these 
sanctions. 

Disbarred by consent, Suspended by 
consent, Censured by consent, Mone
tary penalty imposed by consent, and 
Disqualified by consent-In lieu of a 
disciplinary proceeding being instituted 
or continued, an individual offered a con
sent to one of these sanctions and aPR 
accepted the offer. Typically, an offer 
of consent will provide for: suspension 
for an indefinite term; conditions that the 

City & State Name 

Alaska 

individual must observe during the sus
pension; and the individual's opportunity, 
after a stated number of months. to file 
with aPR a petition for reinstatement af
firming compliance with the terms of the 
consent and affirming current eligibility 
to practice (i.e., an active professional 
license or active enrollment status). An 
enrolled agent or an enrolled retirement 
plan agent may also offer to resign in order 
to avoid a disciplinary proceeding. 

Suspended by decision in expedited 
proceeding, Suspended by default de
cision in expedited proceeding, Sus
pended by consent in expedited pro
ceeding-OPR instituted an expedited 
proceeding for suspension (based on cer
tain limited grounds, including loss of a 
professional license and criminal convic
tions). 

OPR has authority to disclose the 
grounds for disciplinary sanctions in these 
situations: (I) an AU or the Secretary's 

delegate on appeal has issued a decision 
on or after September 26,2007, which was 
the effective date of amendments to the 
regulations that permit making such deci
sions publicly available: (2) the individual 
has settled a disciplinary case by signing 
OPR's "consent to sanction" form, which 
requires consenting individuals to admit to 
one or more violations of the regulations 
and to consent to the disclosure of the in
dividual's own return information related 
to the admitted violations (for example, 
failure to file Federal income tax returns); 
or (3) aPR has issued a decision in an 
expedited proceeding for suspension. 

Announcements of disciplinary sanc
tions appear in the Internal Revenue Bul
letin at the earliest practicable date. The 
sanctions announced below are alphabet
ized first by the names of states and sec
ond by the last names of individuals. Un
less otherwise indicated, section numbers 
(e.g., § 10.51) refer to the regulations. 

Professional Disciplinary Sanction Effective Date(s) 
Designation 

Anchorage Hahn, Frederick H. Attorney Suspended by default Indefinite from 

Arizona 

Scottsdale Rasure, Jr., Charles W. Attorney 

California 

Covina Cannon, Sheryl K. CPA 

Sherman Oaks Dallinger, Timothy G. Attorney 
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decision in expedited 
proceeding under § 10.82 
(suspension of attorney 
license) 

Suspended by default 
decision in expedited 
proceeding under ~ 10.82 
(suspension of attorney 
license in Colorado) 

Suspended by default 
decision in expedited 
proceeding under § 10.82 
(revocation of CPA 
license) 

Suspended by default 
decision in expedited 
proceeding under § 10.82 
(suspension of attorney 
license) 

May 5, 2008 

Indefinite from 
April 21, 2008 

Indefinite from 
March 21, 2008 

Indefinite from 
April 21, 2008 



City & State Name Professional Disciplinary Sanction Effective Date(s) 
Designation 

California (Continued) 

Santa Rosa Hernandez, Bernabe Attorney Suspended by default Indefinite from 
decision in expedited April 21, 2008 
proceeding under § 10.82 
(attorney disbarment) 

Mission Viejo Huband, Gary S. CPA Suspended by consent Indefinite from 
April 1, 2008 

Palo Alto Kent, Paul E. Enrolled Agent Censured by consent Indefinite from 
March 24, 2008 

Arcadia Politis, Nicholas J. Attorney Suspended by consent January 1, 2008 
through December 
31,2008 

Los Angeles Zita, Roland CPA Suspended by default Indefinite from 
decision in expedited March 21, 2008 
proceeding under § 10.82 
(revocation of CPA 
license) 

Colorado 

Littleton Martinez, Doris L Enrolled Agent Censured by consent Indefinite from 
January 16,2008 

Rasure, Jr., Charles W., 
See Arizona 

Denver Reeves, Zak E. Enrolled Agent Suspended by consent Indefinite from 
under § 10.82 (conviction April 14, 2008 
of felony trespass) 

Delaware 

Georgetown Tyler, III, James B. Attorney Suspended by decision Indefinite from 
in expedited proceeding April 21, 2008 
under § 10.82 (suspension 
of attorney license) 

Florida 

Parkland Butler, Richard L. CPA Suspended by consent Indefinite from 
January 1, 2008 

Tampa Daly, Terence J. Attorney Suspended by default Indefinite from 
decision in expedited May 5,2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Vero Beach Hatch, Jr., Ira C. Attorney Suspended by decision Indefinite from 

in expedited proceeding March 24. 2008 
under § 10.82 (attorney 
disbarment) 
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City & State Name Professional Disciplinary Sanction Effective Date(s) 
Designation 

Florida (Continued) 

Boca Raton Keeley, Ill, Joseph F. Attorney Suspended by default Indefinite from 
decision in expedited May 5, 2008 
proceeding under ~ 10.82 
(attorney disbarment) 

Winter Haven Larue, Scott D. Attorney Suspended by default Indefinite from 
decision in expedited March 21, 2008 
proceeding under § 10.S2 
(suspension of attorney 
license) 

Hollywood Olin, Mitchell 1. Attorney Suspended by decision Indefinite from 
in expedited proceeding April IS, 2008 
under § 10.82 (attorney 
disbarment) 

Lynn Haven Parker, Jr., Paul R. Attorney Suspended by default Indefinite from 
decision in expedited May 5, 2008 
proceeding under § 10.82 
(conviction under Florida 
law, use of child in sexual 
performance, promoting 
sexual performance 
by a child, computer 
transmission of child 
pornography, and 
possession of computer 
child pornography) 

Ft. Lauderdale Seitel, Loel H. Attorney Suspended by default Indefinite from 
decision in expedited March 28, 2008 
proceeding under § 10.82 
(conviction under 18 
U.s.c. § 371, conspiracy 
to make a false statement) 

St. Petersburg Watson, Martin K. Attorney Suspended by default Indefinite from 
decision in expedited March 21,2008 
proceeding under § 10.82 
(attorney disbarment) 

Georgia 

Atlanta Butler, Michael B. Attorney Suspended by default Indefinite from 
decision in expedited May 5, 2008 
proceeding under § 10.82 
(attorney disbarment) 

Lawrenceville Chandler, Martin M. CPA Suspended by decision Indefinite from 
on appeal for violation of April 30, 2008 
§ 10.51 (failure to timely 
file Federal income tax 
returns) 
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City & State Name Professional Disciplinary Sanction Effective Date(s) 
Designation 

Georgia (Continued) 

Savannah Jacobs, Jay P. Attorney Disbarred by default Indefinite from 
decision (appeal May 10,2007 
untimely) for violation 
of § 10.51 (failure to file 
and failure to file timely 
Federal tax returns) 

Evans Key, Jr., William O. Attorney Suspended by default Indefinite from 
decision in expedited April 21, 2008 
proceeding under § 10.82 
(conviction under 18 
U.S.c. § 371, conspiracy 
to commit wire fraud) 

Illinois 

Chicago Hutchinson, Alan D. Attorney Suspended by default Indefinite from 
decision in expedited April 21, 2008 

proceeding under § 10.82 
(suspension of attorney 
license in Indiana) 

Indiana 

Hutchinson, Alan D., 
See Illinois 

Kansas 

Overland Park Huser, Jeffrey H. Attorney Suspended by default Indefinite from 

decision in expedited April 29, 2008 

proceeding under § 10.82 
(attorney disbarment in 
Missouri) 

Leavenworth Thompson, John F. Attorney Suspended by consent Indefinite from 
December 1,2007 

Kentucky 

Lexington Devillers, Sean P. Attorney Suspended by default Indefinite from 
decision in expedited April 29, 2008 

proceeding under § 10.82 
(suspension of attorney 
license) 

Owingsville Maze, Donald A. Attorney Suspended by default Indefinite from 

decision in expedited May 20, 2008 

proceeding under § 10.82 
(conviction under 42 
U.S.c. § 1973i(c) & 18 
U.S.c. § 2, vote buying, 
aiding and abetting, 18 
U.S.c., § 1623, false 
statements to grand jury) 
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City & State Name Professional DisciplinaQ' Sanction Effective Date(s) 
Designation 

Kentucky (Continued) 

Lexington Treadway, Robert L. Attorney Suspended by default Indetinite from 
decision in expedited April 29. 2008 
proceeding under * 10.82 
(attorney disbarment) 

Louisville Williams. David W. Attorney Suspended by default Indefinite from 
decision in expedited April I. 2008 
proceeding under § 10.82 
(attorney disbarment) 

Louisiana 

New Orleans Bernstein. David H. Attorney Suspended by decision Indefinite from 
in expedited proceeding April 29. 2008 
under § 10.82 (attorney 
disbarment) 

Daly, Barrett B., 
See Mississippi 

Maryland 

Ellicott City McNair, Jr., Wilkins CPA Suspended by default Indefinite from 
decision in expedited April 1, 2008 
proceeding under § 10.82 
(conviction under 18 
U.s.c. § 1343, wire 
fraud, 18 U.S.c. § 1957, 
money laundering, 26 
U.S.c. n06( I), making 
and subscribing to a false 
return, and 26 U.S.C. 
7102. willfully failing to 
collect and pay over tax) 

Salisbury Webster. Arthur D. Attorney Suspended by default Indefinite from 
decision in expedited April 29, 2008 
proceeding under § 10,82 
(attorney disbarment) 

Massachusetts 

Ladas. Christos G .. 
See New York 

Springfield Siciliano, Anthony 1. Attorney Suspended by default Indefinite from 
decision in expedited April 29, 2008 
proceeding under § 10.82 
(attorney disbarment) 

Michigan 

Petoskey Felton. John W. Attorney Suspended by consent Indefinite from 
January 1.2008 
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Michigan (Continued) 

Kentwood Hackett, Robert S. Attorney Suspended by default Indefinite from 
decision in expedited April 25, 2008 
proceeding under § 10.82 
(con viction under 18 
U.s.c. § 641, conversion 
of public monies) 

W. Bloomfield Tassoni, James D. CPA Suspended by consent Indefinite from 
March I, 2008 

Adrain Wiesman, Walter F. Enrolled Agent Suspended by decision Indefinite from 
in expedited proceeding May 8, 2008 
under § 10.82 (conviction 
under Michigan 
law, embezzlement 
by agent/trustee 
$1,000-$20,000) 

Minnesota 

Aitkin Rhodes, Bradley C. Attorney Suspended by default Indefinite from 

decision in expedited April I, 2008 
proceeding under § 10.82 
(attorney disbarment) 

Long Lake Swensen, Michael F. Attorney Suspended by default Indefinite from 
decision in expedited April 29, 20m~ 

proceeding under § 10.82 
(attorney disbarment) 

Mississippi 

Diamondhead Daly, Barrett B. Attorney Suspended by default Indefinite from 

decision in expedited May 20, 2008 

proceeding under § 10.82 
(suspension of attorney 
license in Louisiana) 

Natchez Tatum, Louis M. CPA Suspended by consent Indefinite from 
January 21, 2008 

Missouri 

Earth City Devereux, Michael J. CPA Suspended by consent Indefinite from 
January I, 2008 

Huser, Jeffrey H., 
See Kansas 

Montana 

Davison, Patrick P., 

See Oregon 

Nebraska 

Seward Blevens, Robert l. Attorney Suspended by consent Indefinite from 
January I, 2008 
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New Hampshire 

Bedford Baroody, Edward J. CPA Suspended by default Indefinite from 

decision in expedited April 1,2008 

proceeding under § 10.82 
(conviction under 21 
U.S.c. § 841(a)(I), 
possession with intent 
to distribute controlled 
substance - cocaine, and 
18 U .S.c. § 1957, money 
laundering) 

New Jersey 

Piscataway Devereaux, Lesly R. Attorney Suspended by decision Indefinite from 
in expedited proceeding April 29,2008 
under § 10.82 (attorney 
disbarment) 

Highland Park Dobkin, Michael A. CPA Suspended by decision Indefinite from 
on appeal for violation April 15, 2008 
of § 10.51 (failure to 
file Federal income tax 
returns) 

Feinerman, David A., 
See New York 

Linwood Franks, Jr., Harry E. Attorney Suspended by default Indefinite from 
decision in expedited May 20, 2008 
proceeding under § 10.82 
(attorney disbarment) 

Goldman, Jerome, 
See New York 

Northfield Goloff, Michael A. CPA Censured by consent Indefinite from 
March 13, 2008 

Somerset Lynch, Gerald M. Attorney Suspended by default Indefinite from 
decision in expedited April 29, 2008 
proceeding under § 10.82 
(attorney disbarment) 

West Orange Schwartz, Arthur L. Attorney Suspended by default Indefinite from 
decision in expedited April I, 2008 
proceeding under § 10.82 
(conviction under 18 
U.S.c. § 1001, false 
statement in Connecticut) 

Cape May Court Waldron, James A. Attorney Suspended by decision Indefinite from 
House in expedited proceeding April 29, 2008 

under § 10.82 (conviction 
under 26 U.S.C. § 7203, 
failure to file income tax 
return) 
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New Mexico 

Santa Fe Fisher, Jack R. Attorney Suspended by default Indefinite from 
decision in expedited April 29, 2008 
proceeding under § 10.82 
(suspension of attorney 
license in New York) 

Rogers, Richard H. Attorney Suspended by default Indefinite from 
decision in expedited May 20,2008 
proceeding under § 10.82 
(suspension of attorney 
license in Ohio) 

Edgewood Lowrance, Brenda D. CPA Suspended by default Indefinite from 
decision in expedited May 20, 2008 
proceeding under § 10.82 
(suspension of CPA 
license) 

New York 

New York Blau, Howard L. Attorney Suspended by default Indefinite from 
decision in expedited May 20, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Syosset Feinerman, David A. Attorney Suspended by decision Indefinite from 
in expedited proceeding April 1,2008 
under § 10.82 (attorney 
disbarment in New 
Jersey) 

Fisher, Jack R., 
See New Mexico 

Gentile, Philip G., 
See Pennsylvania 

College Point Goldman, Jerome Attorney Suspended by default Indefinite from 
decision in expedited April 29, 2008 
proceeding under § 10.82 
(attorney disbarment in 
New Jersey) 

West Seneca Ladas, Christos G. Attorney Suspended by default Indefinite from 
decision in expedited May 20, 2008 
proceeding under § 10.82 
(disbarment of attorney 
license in Massachusetts) 

Briarwood Munsiff, Mayank Attorney Suspended by default Indefinite from 
decision in expedited April I, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 
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New York (Continued) 

Stony Brook Oliver, John P. Attorney Suspended by default Indetinite from 
decision in expedited April I. 2008 
proceeding under ~ 10.82 
(suspension of attorney 
license) 

Cambridge Oswald. Joseph H. Attorney Suspended by default Indefinite from 
decision in expedited April 29. 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Tonelli, Gay Lynn. 
See Virginia 

Staten Island Vourderis, Dennis E. Attorney Suspended by default Indefinite from 
decision in expedited May 20. 2008 
proceeding under § 10.82 
(conviction under 
PL 155.4001, grand 
larceny second degree) 

Ohio 

Rogers, Richard H., 
See New Mexico 

Oklahoma 

Goldsby Franklin. Hershel L. Attorney Suspended by default Indefinite from 
decision in expedited Apri I I, 2008 
proceeding under § 10.82 
(suspension of attorney 
license) 

Oregon 

Medford Davison. Patrick P. CPA Suspended by default Indefinite from 
decision in expedited May 20, 2008 
proceeding under § 10.82 
(conviction under 15 
U.s.c. 80b--6(1), and 
80b-17, securities fraud; 
revocation of CPA license 
in Montana) 

Selma Siemer, Marie E. CPA Suspended by consent Indefinite from 
for admitted violations April 7. 2008 
of § 10.51 (failure to file 
Federal tax returns, Forms 
1040 and 941) 
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Pennsylvania 

Ambler Breznicky, David M. CPA Suspended by consent Indefinite from 
for admitted violations May 1.2008 
of § 10.51 (failure to 
file Federal income tax 
returns timely) 

Easton Gentile, Philip G. Attorney Suspended by default Indefinite from 
decision in expedited April 29, 2008 
proceeding under § 10.82 
(attorney disbarment in 
New York) 

Philadelphia Hall, Blonde Grayson Attorney Suspended by decision Indefinite from 
in expedited proceeding May 8, 2008 
under § 10.82 (conviction 
under 26 U.S.c. § 7203F, 
failure to file tax returns) 

York Moul, David B. CPA Suspended by default Indefinite from 
decision in expedited April 29, 2008 
proceeding under § 10.82 
(revocation of CPA 
license) 

South Carolina 

Columbia Herring, H. Dewain Attorney Suspended by default Indefinite from 
decision in expedited May 20, 2008 
proceeding under § 10.82 
(attorney disbarment) 

Greenville Parnell, Christopher L. CPA Suspended by default Indefinite from 
decision in expedited May 1,2008 
proceeding under § 10.82 
(suspension of CPA 
license) 

Texas 

Richardson Grissom, Stephen R. CPA Suspended by consent Indefinite from 
February I, 2008 

Spring Pennoni, Lawrence D. Attorney Suspended by consent Indefinite from 
January 1, 2008 

Pasadena Stanton, Roy B. Attorney Suspended by consent Indefinite from 
February 1, 2008 

Virginia 

Wise Estep, Gregory CPA Suspended by default Indefinite from 
decision in expedited April 29. 2008 
proceeding under § 10.82 
(suspension of CPA 
license) 
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Virginia (Continued) 

Leesburg Tonelli. Gay Lynn Attorney Suspended by default Indetinite from 
decision in expedited May 20.2008 
proceeding under § 10.82 
(attorney disbarment in 
New York) 

Wisconsin 

Hales Comers Gedlen. James M. Attorney Suspended by default Indetinite from 
decision in expedited April 29.2008 
proceeding under § 10.82 
(revocation of attorney 
license) 
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INDEX 
The abbreviation and number in parenthesis following the index entry 
refer to the specific item; the number in italic type following the paren
theses refer to the page number on which the item appears. 

Key to Abbreviations: 
Ann Announcement 
CD Court Decision 
DO Delegation Order 
EO Executive Order 
PL Public Law 
PTE Prohibited Transaction Exemption 
RP Revenue Procedure 
RR Revenue Ruling 
SPR Statement of Procedural Rules 
TC Tax Convention 
TD Treasury Decision 
TDO Treasury Department Order 

EMPLOYEE PLANS 
Alternative funding schedule, amortization (Ann 2) 307 
Automatic contribution agreements, hearing for 

REG-133300-07 (Ann 34) 849 
Benefit restrictions for underfunded pension plans, hearing for 

REG-1l389 1-07 (Ann 4) 269 
Claims submitted to IRS WhistIeblower Office under section 

7623 (Notice 4) 253 
Defined benefit plans: 

Accrued benefits (RR 7) 419 
Measurement of assets and liabilities for pension funding pur

poses (REG-I 39236-07) 491; hearing scheduled (Ann 42) 
943 

Defined contribution plans: 
Diversification of employer securities, extension of certain 

transitional rules (Notice 7) 276 
Diversification requirements for certain defined contribu

tion plans and to publicly traded employer securities 
(REG-I 36701-07) 616 

Determination letters, issuing procedures (RP 6) 192 
Economic stimulus payments, tax-favored accounts (Ann 44) 

982 
Employee stock ownership plans, dividends reporting (Ann 56) 

1J92 
Full funding limitations, weighted average interest rates, seg

ment rates for: 
January 2008 (Notice 17) 316 
February 2008 (Notice 24) 466 
March 2008 (Notice 37) 654 
April 2008 (Notice 45) 835 
May 2008 (Notice 50) 1010 
June 2008 (Notice 53) 1188 

Interim standards under section 6694(a) (Notice 46) 868 
Letter rulings: 

And determination letters, areas which wiII not be issued 

from: 

EMPLOYEE PLANS-Cont. 
Associates Chief Counsel and Division Counsel (TE/GE) 

(RP 3) 110 

Associate Chief Counsel (International) (RP 7) 229 
And general information letters, procedures (RP 4) 121 
User fees, request for letter rulings (RP 8) 233 

Master and prototype (M&P) and volume submitter (VS) plans, 
EGTRRA opinion and advisory letters (Ann 23) 731 

Mortality tables, disability (Notice 29) 637 
MuItiemployer plan funding guidance (REG-151l35-07) 815 
Pension plan amendments, notice requirements, significantly re-

ducing rate of future benefit accrual (REG-I 10 136-07) 838 
Performance-based compensation (RR 13) 518 
Proposed Regulations: 

26 CFR 1.401,1.402, 1.41 1,1.414, and 54.4979; automatic 
contribution arrangements, hearing for REG-133300-07 
(Ann 34) 849 

26 CFR 1.401(a)(35)-I, added; diversification requirements 
for certain defined contribution plans and to publicly traded 
employer securities (REG-l 3670 1-07) 616 

26 CFR 1.411(a)( 13)-1, added; 1.411(b)(5)-1, added; hybrid 
retirement plans (REG-104946-07) 596; hearing sched
uled (Ann 47) 983 

26 CFR 1.411(d)-3, amended; 54.4980F-1, amended; no
tice requirements for certain pension plan amendments 
significantly reducing the rate of future benefit accrual 
(REG-110136-07) 838 

26 CFR 1.430; 1.436; benefit restrictions for underfunded 
pension plans, hearing for REG-I 13891-07 (Ann 4) 269 

26 CFR 1.430(a)-l, (i)-I, added; 54.4971(c)-I, added; 
determination of minimum required pension contributions 
(REG-108508-08) 923 

26 CFR 1.430( d)-I, added; 1.430(g)-1, added; 
1.430(h)(2)-I, added; 1.430(i)-1, added; measurement 
of assets and liabilities for pension funding purposes 
(REG-l 39236-07) 491; hearing scheduled (Ann 42) 943 

26 CFR 1.432(a)-I, (b )-1, added; multiemployer plan fund
ing guidance (REG-151135-07) 815 

Qualified retirement plans: 
Determination of minimum required pension contributions 

(REG-108508-08) 923 
Distributions (Notice 30) 638 
Hybrid retirement plans (REG-104946-07) 596; hearing 

scheduled (Ann 47) 983 
Stocks, statutory stock options, information reporting require-

ments (Notice 8) 276 
Supplemental health insurance, HIPAA (Notice 23) 433 
Technical advice to IRS employees (RP 5) 164 
Transitional guidance for new funding rules and funding-related 

benefits limitations under PPA '06, uniform effective date (No
tice 21) 431 

EMPLOYMENT TAX 
Claims submitted to IRS Whistleblower Office under section 

7623 (Notice 4) 253 
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EMPLOYMENT TAX-Cont. 
Corporations, S corporation. status in reorganization where 

S corporation becomes a QSub of newly formed holding 
company. assignment of EINs (RR 18) 674 

Frivolous tax return positions (Notice 14) 310 
Interest-free adjustments and claims for refund of employment 

taxes (REG-III 583-07) 319 
Interim standards under section 6694(a) (Notice 46) 868 
Letter rulings and information letters issued by Associate Of

fices. determination letters issued by Operating Divisions 
(RP 1) I 

Proposed Regulations: 

26 CFR 3\.601 I (a)-1. -4. -5. amended; 3\.6205-1. 
amended; 3\.6302-0. -\. amended; 31.6402(a)-1. -2. 
amended; 3 \.641 3(a)-2. amended; 31.6414-1. amended; 
interest-free adjustments and claims for refund of employ
ment taxes (REG-lllS83-07) 319 

Supplemental wages. income tax withholding (RR 29) 1149 
Technical Advice Memoranda (TAMs) (RP 2) 90 

ESTATE TAX 
Claims submitted to IRS Whistleblower Office under section 

7623 (Notice 4) 253 
Election to value on alternate valuation date (REG-1l2196-07) 

1021 
Frivolous tax return positions (Notice 14) 310 
Grantor's retained power to substitute assets of equivalent value 

(RR 22) 796; correction (Ann 46) 983 
Interim standards under section 6694(a) (Notice 46) 868 
Letter rulings and information letters issued by Associate Of

fices. determination letters issued by Operating Divisions 
(RP I) I 

Proposed Regulations: 
26 CFR 20.2032-1. amended; gross estate. election to value 

on alternate valuation date (REG-I 12196-07) 1021 
26 CFR 26.2642-7, added; 301.9100--3. amended; regula

tions under section 2642(g) (REG-147775-06) 916 
Qualified tuition programs. applicable transfer tax provi

sions. publication of advance notice of proposed rulemaking 
(REG-127 I 27-0S) (Ann 17) 512 

Relief under section 2642(g)(1) (REG-14777S-06) 916 
Technical Advice Memoranda (TAMs) (RP 2) 90 

EXCISE TAX 
Claims submitted to IRS Whistleblower OtTice under section 

7623 (Notice 4) 253 
Corporations. S corporation. status in reorganization where 

S corporation becomes a QSub of newly formed holding 
company. assignment of EINs (RR 18) 674 

Frivolous tax return positions (Notice 14) 310 

Insurance excise tax treatment of premiums paid by one foreign 
insurer to another (RR 15) 633 

Interim standards under section 6694(a) (Notice 46) 868 
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EXCISE TAX-Cont. 
Letter rulings and information letters issued by Associate Of

fices. determination letters issued by Operating Divisions 

(RP I) I 
Proposed Regulations: 

26 CFR 1.430(a)-1, (.i)-I. added; 54.4971(c)-1, added; 
determination of minimum required pension contributions 

(REG-I08508-08) 923 
Qualified retirement plans. determination of minimum required 

pension contributions (REG-108508-08) 923 

Regulations: 
26CFR 1.501(c)(3)-1, amended; 53.4958-2. amended; stan

dards for recognition of tax-exempt status if private benefit 
exists or if an applicable tax-exempt organization has en
gaged in excess benefit transaction(s) (TD 9390) 855 

Supplemental health insurance, HIPAA (Notice 23) 433 
Tax-exempt status, standards for recognition if private benefit ex

ists or if applicable tax-exempt organization engaged in excess 
benefit transaction(s) (TD 9390) 855 

Technical Advice Memoranda (TAMs) (RP 2) 90 
Voluntary compliance program for foreign insurers and reinsur

ers subject to insurance excise tax imposed by section 4371 
(Ann 18) 667 

EXEMPT ORGANIZATIONS 
Annual notice to donors regarding pending and settled declara

tory judgment suits (Ann I) 246 
Claims submitted to IRS Whistleblower Office under section 

7623 (Notice 4) 253 
Declaratory judgment suits (Ann 48) 983 
Forms: 

990-T: 
Procedures to request a 50 I (c )(3) organization's Form 

990-T (Ann 21) 691 
Public inspection of Form 990-T (Notice 49) 979 

Frivolous tax return positions (Notice 14) 310 
Interim standards under section 6694(a) (Notice 46) 868 
Letter rulings: 

And determination letters: 
Areas which will not be issued from Associates Chief 

Counsel and Division Counsel (TE/GE) (RP 3) 110 
Exemption application determination letter rulings under 

sections 501 and 521 (RP 9) 258 
And general information letters, procedures (RP 4) 121 
User fees. request for letter rulings (RP 8) 233 

List of organizations classified as private foundations (Ann 13) 
480; (Ann 28) 733; (Ann 37) 850; (Ann 40) 941; (Ann 60) 
1194 

Proposed Regulations: 
26 CFR 1.664-1, amended; guidance under section 664 

regarding the effect of unrelated business taxable income 
(UBTI) on charitable remainder trusts (REG-12739I-07) 
689 



EXEMPT ORGANIZATIONS-Cont. 
Regulations: 

26 CFR 1.501(c)(3)-1, amended; 53.4958-2, amended; stan
dards for recognition of tax-exempt status if private benefit 
exists or if an applicable tax-exempt organization has en
gaged in excess benefit transaction(s) (TD 9390) 855 

Revocations (Ann 3) 269; (Ann 14) 481; (Ann 20) 625; (Ann 22) 
692; (Ann 32) 826; (Ann 45) 982; (Ann 49) 1024; (Ann 51) 
1040; (Ann 54) 1155; (Ann 55) 1178 

Tax-exempt status, standards for recognition if private benefit ex
ists or if applicable tax-exempt organization engaged in excess 
benefit transaction(s) (TO 9390) 855 

Technical advice to IRS employees (RP 5) 164 
Transitional relief and filing procedures, charitable trust 

(Notice 6) 275 
Trusts, charitable remainder trusts, calculation of excise tax on 

unrelated business taxable income (UBTI) (REG-I 2739 1-07) 

689 

GIFT TAX 
Claims submitted to IRS Whistleblower Office under section 

7623 (Notice 4) 253 
Frivolous tax return positions (Notice 14) 310 
Gift tax valuation declaratory judgment (REG-I 437 I 6-04) 1170 
Interim standards under section 6694(a) (Notice 46) 868 
Letter rulings and information letters issued by Associate Of

fices, detennination letters issued by Operating Divisions 
(RP I) 1 

Proposed Regulations: 
26CFR 301 ,7477-1, revised; declaratory judgments - gift tax 

detenninations (REG-143716-04) 1170 

Qualified tuition programs, applicable transfer tax provi
sions, publication of advance notice of proposed rulemaking 
(REG-127127-05) (Ann 17) 512 

Technical Advice Memoranda (TAMs) (RP 2) 90 

INCOME TAX 
Accounting methods: 

Change in method, contributions to capital (RR 30) 1156 
Procedure for election under section 1361 (g) for banks (RP 

18) 573 
Safe harbor method of accounting for payroll taxes (RP 25) 

686 
Accounts and notes receivable, section 1221(a)(4) capital asset 

exclusion, REG-I09367-06 withdrawn (Ann 41) 943 
Advance Pricing Agreement (APA) Program: 

Annual report to the public, 2007 (Ann 27) 751 
Types of issues resolved (RP 31) 1133 

Allocation of section 1790 deduction to designers of government 
owned buildings, certification requirements for interim light
ing rule, application of interim lighting rule to unconditioned 
garage space (Notice 40) 725 

INCOME TAX-Cont. 
Annual notice to donors regarding pending and settled declara-

tory judgment suits (Ann 1) 246 
Annuity contracts, partial exchange (RP 24) 684 
Assumption of liabilities (TD 9397) 1025 
Calculating and apportioning the section 11 (b)( 1) additional 

tax under section 1561 for controlled groups (TD 9369) 394; 
(REG-l 04713-07) 409 

Capital assets, musical compositions (TO 9379) 715; 
(REG-153589-06) 730 

Capitalization of amounts paid to acquire, produce, or improve 
tangible property (REG-168745-03) 871 

Cell captive guidance: 
Insurance, protected cell company (Notice 19) 366 
Insurance, risk shifting and risk distribution (RR 8) 340 

Certain outbound reorganizations and section 351 exchanges 
(Notice 10) 277 

Charitable contributions: 
Appreciated property, S corporation (RR 16) 585 
Recordkeeping requirements (Notice 16) 315 

Claims submitted to IRS Whistleblower Office under section 
7623 (Notice 4) 253 

Clarification of transitional relief under Notice 2007-54 
(Notice II) 279 

Coal project program, special allocation round for qualifying ad
vanced coal projects (Notice 26) 487 

Consolidated returns: 
Intercompany insurance transactions, withdrawal of a portion 

of REG-107592-00 (Ann 25) 732 
Loss disallowance (Notice 9) 277 

Consumer Price Index (CPI) adjustments, certain loans under 
section I 274A for 2008 (RR 3) 249 

Contingent fees under Circular 230 (Notice 43) 748 
Corporations: 

Amendment to transfers of assets or stock following corporate 
reorganization (TO 9396) J 026 

Certain triangular reorganizations involving foreign corpora
tions (TO 9400) 1139; (REG-l 36020-07) 1154 

Determination of surrogate foreign corporation status when 
there is an expanded affiliated group (TD 9399) 1157 

Entity classification, foreign entities, per se corporations (TO 
9388) 832; (REG-143468-07) 848 

Health insurance costs of 2-percent shareholder-employees, 
S corporation (Notice 1) 251 

S corporations: 
Charitable contributions, appreciated property (RR 16) 585 
Status in reorganization where S corporation becomes a 

QSub of newly fonned holding company, assignment of 
EINs (RR 18) 674 

Succession to items of a liquidating corporation by members 
of a consolidated group (TD 9376) 587 

Credits: 

Alternative motor vehicle credit, qualified fuel cell motor ve
hicles (Notice 33) 642 
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INCOME TAX-Cont. 
Energy efficient home credit. calculation of heating and cool

ing energy consumption: 

Dwelling unit (Notice 35) 647 
Manufactured home (Notice 36) 650 

Foreign tax credit: 

Redeterminations, correction to T.D. 9362 (Ann 9) 444; 

additional correction to TO 9362 (Ann 12) 446; correc

tion to REG-209020-86 (Ann II) 445 

Reduction of foreign tax credit limitation categories under 

section 904(d) (TO 9368) 382: corrections (Ann 29) 786: 
additional corrections (Ann 30) 825; (REG-I 14126-07) 

410; hearing cancellation (Ann 36) 827 
Increasing research activities, centralized filing of certain 

claims (Notice 39) 684 
Low-income housing credit: 

2008 population figures used for calculation (Notice 22) 
465 

Indian Housing Block Grant (IHBG) Program (RR 6) 271 

Nonconventional source fuel credit, inflation adjustment 
factor and phase-out amount for CY 2007 (Notice 44) 
799 

Satisfactory bond, "bond factor" amounts for the period: 
January through March 2008 (RR 2) 247 
January through June 2008 (RR 21) 734 

Renewable electricity, refined coal, and Indian coal produc
tion credit, 2008 inflation adjustment (Notice 48) 1008 

Declaratory judgment suits (Ann 48) 983 
Deductions: 

Certain itemized, federal taxable income (CD 2085) 828 
Dependency exemption, qualifying relative (Notice 5) 256 

Depreciation, 2008 limitations on depreciation deductions for 
passenger automobiles (RP 22) 658 

Designated and related summonses, effect on period of lim
itations on assessment when case brought with respect to 
(REG-208199-91) 1017 

Disciplinary actions involving attorneys, certified public ac
countants, enroJled agents, and enrolled actuaries (Ann 5) 
333; (Ann 52) 1040; (Ann 61) 1195; announcement of new 
format (Ann 50) 1024 

Disclosure of return information: 
In connection with written contracts among the IRS, whistle

blowers, and legal representatives of whistleblowers (TD 
9389) 863: (REG-l 14942-07) 901 

To the Bureau of the Census (TO 9372) 462; (TO 9373) 463; 

(REG-147832-07) 472 
Disposition of investment in United States real property: 

Interest in notional principal contract (RR 31) 1180 
Readily marketable security (RP 27) 1014 

Domestic production activities, Tax Increase Prevention and 
Reconciliation Act of 2005 (TIPRA) amendments to section 

199 (TO 9381) 694 
Economic stimulus payments: 

1210 

Filing instructions (Notice 28) 546 
Tax-favored accounts (Ann 44) 982 
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INCOME TAX-Cont. 
Electronic tax administration, guidance necessary to facilitate -

updating section 7216 regulations (TO 9375) 344; correction 

(Ann 16) 511 

Employee leasing arrangements, reimbursement of per diem (RR 

23) 852 
Employer-provided vehicles, cents-per-mile valuation rule, max

imum vehicle values (RP 13) 407; correction (Ann 15) 51 I 
Exclusion from gross income, update of Rev. Rul. 200 1-48 (RR 

17) 626; correction (Ann 57) 1192 

Exemptions, dependents, hearing on REG-149856-03 (Ann 26) 

693 
Federal tax lien: 

Procedures for obtaining release or discharge (TO 9378) 720 
Validity and priority of federal tax lien against certain persons 

(REG-141998-06) 911 
Foreign base company sales income rules, application 

(REG-I 24590-07) 801 
Foreign currency, debt characterization, exchange traded notes. 

prepaid forwards (RR I) 248 
Forms: 

1098, 1099,5498 and W -2G, requirements for filing electron

ically, 2008 revision (RP 30) 1056 
Use of Form 13976, Itemized Statement Component of Ad-

visee List, section 6112 list (RP 20) 980 
Frivolous tax return positions (Notice 14) 310 
Gift tax valuation declaratory judgment (REG-143716-04) 1170 
GO Zone bonus depreciation recapture, like-kind exchanges and 

involuntary conversions (Notice 25) 484 
Guidance Priority List, recommendations for 2008-2009 (Notice 

47) 869 
Guidance to: 

Government entities regarding a requirement to withhold on 
certain payments made by them (Notice 38) 683 

Tax return preparers, consents to disclose and consents to use 
tax return information in the Form 1040 series (RP 12) 368 

Health Savings Accounts (HSAs): 
Cost-of-living adjustments for inflation for 2009 (RP 29) 1039 
Employer comparable contributions (TO 9393) 975 
Maximum annual HSA contribution (Notice 52) 1166 
Qualified HSA funding distribution (Notice 51) 1163 

Income tax returns, 2007, guidance for the Service not challeng
ing the accuracy of 2007 returns filed in compliance with No
tice 2008-28 (RP 21) 657 

Information reporting, donees of qualified intellectual property 
contributions (TO 9392) 903 

Insurance companies: 

Application of section 338 (TO 9377) 578 
Diversification requirements under section 817 (TD 9385) 

735 
Loss payment patterns and discount factors for the 2007 acci

dent year (RP 10) 290 
Prevailing state assumed interest rate tables, 2008 (RR 19) 

669 

Proposed AG VACARVM and Proposed Life PBR (Notice 
18) 363 



INCOME TAX-Cont. 
Salvage discount factors for the 2007 accident year (RP 11) 

301 

Interest: 
Deductibility, application of section 163(d) to noncorporate 

limited partner that does not materially participate in a 
trader partnership's trading activity (RR 12) 520 

Investment: 
Federal short-term, mid-term, and long-term rates for: 

January 2008 (RR 4) 272 
February 2008 (RR 9) 342 
March 2008 (RR 11) 541 
April 2008 (RR 20) 716 
May 2008 (RR 24) 861 
June 2008 (RR 28) 1029 

Rates: 
Underpayments and overpayments, quarter beginning: 

April 1, 2008 (RR 10) 676 
July I, 2008 (RR 27) 1180 

Request for comments regarding election to allocate and ap
portion interest on worldwide basis under section 864(f) 
(Notice 54) 1191 

Interim standards under section 6694(a) (Notice 13) 282; supple
mental guidance (Notice 46) 868 

Inventory, dollar-value last-in, first-out (LIFO) pooling method 
for certain resellers of cars and light-duty trucks (RP 23) 664 

Letter rulings: 
And determination letters, areas which will not be issued 

from: 
Associates Chief Counsel and Division Counsel (TE/GE) 

(RP3) 110 
Associate Chief Counsel (International) (RP 7) 229 

And information letters issued by Associate Offices, determi
nation letters issued by Operating Divisions (RP I) 1 

Life insurance contracts, modifications of split-dollar arrange
ments (Notice 42) 747 

Like-kind exchanges, safe harbor, rental property used for per
sonal purposes (RP 16) 547 

Listed transaction under sections 60 II, 6111, and 6112 (Notice 
34) 645 

Losses, deduction for abandoned stock or securities (TO 9386) 
788; correction (Ann 35) 849 

Marketing of refund anticipation loans (RALs) and certain other 
products in connection with the preparation of a tax return 
(Ann 7) 379 

Medicaid rebates (RR 26) 985 
Mortgage: 

Insurance premiums, allocation and information reporting for 
2007 (Notice 15) 313 

Loans held by certain securitization vehicles, modifications 
(RP 28) 1054 

National and area median gross income figures, guidance for 

2008 (RP 19) 594 
Normalization accounting rules, application (TO 9387) 789 
Partnerships: 

INCOME TAX-Cont. 
Application of section 163( d) to noncorporate limited partners 

in a trader partnership'S trading activity (RR 12) 520 
Application of sections 704(c)(1)(B) and 737 to distributions 

of property after two partnerships engage in an assets-over 
merger, correction to REG-143397-05 (Ann 53) 1137 

Contributed property (REG-I00798-06) 1135 
Look-through entities or members of consolidated group, sub

stantiality of partnership allocations (TD 9398) 1143; cor
rection (Ann 58) 1193; additional correction (Ann 59) 1193 

Partner-level items in determining withholding tax, effec-
tively connected U.S. trade or business income allocable to 
foreign partners (TO 9394) 988 

Penalties, substantial understatement, preparer penalty (RP 14) 
435 

Performance-based compensation (RR 13) 518 
Prepaid forward contracts, exchange traded notes (Notice 2) 252 
Preparer signature requirements under section 6695(b) 

(Notice 12) 280 
Presidential Primary Matching Payment Account: 

Payments from (RP 15) 489 
Timing of payments (TD 9382) 482; (REG-149475-07) 510 

Private foundations, organizations now classified as (Ann 13) 
480; (Ann 28) 733; (Ann 37) 850; (Ann 40) 941; (Ann 60) 
1194 

Proposed Regulations: 
26 CFR 1.132-5, amended; 1.274-5, -5T, revised; 

1.280F-6, amended; qualified nonpersonal use vehicles 
(REG-106897-08) 1175 

26 CFR 1.152; dependent child of divorced or separated par
ents or parents who live apart, hearing on REG-149856-03 
(Ann 26) 693 

26 CFR 1.162-3, -4, revised; 1.162-6, removed; 1.263(a)-O, 
amended; 1.263(a)-1 thru -3, revised; 1.263A-l, amended; 
guidance regarding deduction and capitalization of expen
ditures related to tangible property (REG-I 68745-03) 871 

26 CFR 1.162-24, added; 301.9100-4T, amended; travel ex
penses of state legislators (REG-I 19518-07) 844 

26 CFR 1.367(a)-3, amended; l.367(b)-14, added; treat
ment of property used to acquire parent stock in certain 
triangular reorganizations involving foreign corporations 
(REG-136020-07) 1154 

26 CFR 1.468A-O thru -9, added; nuclear decommissioning 
funds (REG-147290-05) 576; hearing scheduled (Ann 43) 
944 

26 CFR 1.664-1, amended; guidance under section 664 
regarding the effect of unrelated business taxable income 
(UBTI) on charitable remainder trusts (REG-127391-07) 
689 

26 CFR 1.704-3, amended; contributed property 
(REG-I00798-06) 1135 

26 CFR 1.704-3, -4, amended; 1.737-2, amended; partner's 
distributive share; correction to REG-143397-05 (Ann 53) 
1137 
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INCOME TAX-Cont. 
26 CFR 1.860A. 1.860G. modifications of commercial mort

gage loans held by a real estate mortgage investment con
duit (REMIC). hearing for REG-127770--07 (Ann 2.+) 69:! 

26 CFR 1.904-0. amended; 1.904(t)-1. -2. amended; 
1.904(t)-7. -8. added; 1.904(g)-O thru -3. added; 
1.1502-9. revised; treatment of overall foreign and do
mestic losses (REG-I.+ \399-07) 470; hearing cancellation 
(Ann 31) 787 

26 CFR 1.904-2(i). added; 1.904-4, -5, revised: 1.904-7(g), 
added; 1.904(t)-12(h), added; reduction of foreign 
tax credit limitation categories under section 904(d) 
(REG-I 14126-07) 410; hearing cancellation (Ann 36) 827 

26 CFR 1.954-3, amended; guidance regarding foreign base 
company sales income (REG-I 24590-07 ) 801 

26 CFR 1.1221-1, amended; section 122I(a)(4) capi
tal asset exclusion for accounts and notes receivable. 
REG-109367-06 withdrawn (Ann 41) 943 

26 CFR 1.1221-3. added; time and manner for electing cap
ital asset treatment for certain self-created musical works 
(REG-153589-06) 730 

26 CFR 1.1502-13. amended; amendment of matching rule 
for certain gains on member stock (REG-l 37573-07) 750 

26 CFR 1.l502-13(e)(2)(ii)(C), withdrawn from 
REG-I 07592-00; consolidated returns. intercompany 
obligations (Ann 25) 732 

26 CFR 1,1561-0. -2. added; 1,1563-1. amended; calculating 
and apportioning the section II (b)(1) additional tax under 
section 1561 for controlled groups (REG-I047 I 3-07) 409 

26 CFR 30 1.6103(j)(l )-1, amended; disclosure of return in
formation to the Bureau of the Census (REG-147832-07) 
472 

26 CFR 301.6103(n)-2, added; disclosure of return informa
tion in connection with written contracts among the IRS. 
whistleblowers, and legal representatives of whistleblow
ers (REG-I 14942-07) 901 

26 CFR 301.6323(b)-I, (c)-2, (f)-I, (g)-I, (h)-I. amended; 
withdrawal of regulations under old section 6323(b)( 10) 
(REG-141998-06) 911 

26 CFR 301.6503(j)-1, added: suspension of running of pe
riod of limitations during a proceeding to enforce or quash 
a designated or related summons (REG-208199-91) 1017 

26 CFR 301.7477-1. revised; declaratory judgments - gift tax 
determinations (REG-1437 16-04) 1170 

26 CFR 301.770\ -2. amended: classification of certain for
eign entities (REG-143468-07) 848 

26 CFR 702.9037-1. -2. revised; payments from the 
Presidential Primary Matching Payment Account 
(REG-149'+75-07) 510 

Publications: 

1212 

1220. Specifications for Filing Forms 1098. 1099,5498 and 
W -2G Electronically, 2008 revision (RP 30) 1056 

Update to Publication 1187, Specifications for Filing Form 
1042-S, Foreign Person's U.S. Source Income Subject 
to Withholding, Electronically or Magnetically (Revised 
12-::~O(6) (Ann 6) 378; (Ann 19) 62-+ 

2008-1 C.B. 

INCOME TAX-Cont. 
Qualified lilms under section 199 (TO 9384) 792 
Qualified mortgage bonds (QMBs) and mortgage credit cenifi

cates (MCCs), average area housing purchase prices for 2008 
(RP 17) 5-19 

Qualified nonpersonal use vehicles (REG-I 06897-08) J J 75 
Qualified tuition programs. applicable transfer tax proVI

sions, publication of advance notice of proposed rulemaking 
(REG-I27 127-05) (Ann 17) 512 

Real estate mortgage investment conduit (REMIC) commercial 
mortgage loan modification, hearing for REG-I27770-07 
(Ann 24) 692 

Regulations: 
26 CFR Ll-\, amended; 1.170A-1, amended; 1.170A-1 T, 

removed: 1.861-3, -8. amended; 1.861-3T, removed; 
1.871-1, amended; 1.876-1. revised; 1.876-IT, re
moved; 1.881-1, -5, amended; 1.884-0, amended; 
I. 884-0T, removed; 1.901-1, amended; 1.90 I-IT. re
moved; 1.931-1, revised; 1.931-IT, removed; 1.932-1, 
revised; 1.932-IT, removed; 1.933-1, amended; 1.933-1T. 
removed; 1.934-\, revised; 1.934-IT, removed; 1.935-1, 
amended; 1.935-IT. removed; 1.937-1, amended; 
1.937-2, -3. added; 1.937-2T, -3T, removed; 1.957-3, 
revised; 1.957-3T, removed; 1.1402(a)-12, revised; 
1.1402(a)-12T. removed; 1.6012-1, amended; 1.6038-2, 
amended; 1.6038-2T, removed; 1.6046-1, amended; 
1.6046-IT. removed; 301.6688-1, revised; 301.6688-IT, 
removed; 301.7701(b)-1. -9, amended; 301.7701 (b)-IT, 
removed: source rules involving U,S. possessions and other 
conforming changes (TD 9391) 945 

26 CFR 1.46-6, amended; 1.168(i)-3, added; application of 
normalization accounting rules to balances of excess de
ferred income taxes and accumulated deferred investment 
tax credits of public utilities whose assets cease to be pub
lic utility property (TO 9387) 789 

26 CFR 1.165-5, amended; abandonment of stock or other 
securities (TO 9386) 788; correction (Ann 35) 849 

26 CFR 1.197-0, amended; I, 197-2(g)(5)(ii), revised; 
1.1 97-2T, removed; 1.338-0. -I, -II, amended; 
1.338-1T, -liT, removed; 1.338(i)-I, amended; 
1.38 1 (c)(22)-I(b)(7)(v), amended; 1.846-0, -4, amended; 
1.846-2(d), revised; 602.101, amended; application of 
section 338 to insurance companies (TO 9377) 578 

26 CFR 1.199-0 thru -4, -7 thru -9, amended; 1.199-2T, -3T. 
-5T, -7T. -8T, removed; 1.199-5, added; TIPRA amend
ments to section 199 (TO 9381) 694 

26 CFR 1.199-0, -3, -7, -8, amended; qualified films under 
section 199 (TD 9384) 792 

26 CFR 1.358-5, added; 1.358-5T, removed; assumption of 
liabilities (TO 9397) 1025 

26 CFR 1.367(a)-3, (a)-3T, (b)-2, (b)-l3, amended; 
1.367(b )-141, added; treatment of property used to acquire 
parent stock in certain triangular reorganizations involving 
foreign corporations (TO 9400) J 139 

26 CFR 1.367(b)-6, amended; stock transfer rules, carryover 
of earnings and taxes, correction to TO 9273 (Ann 33) 826 



INCOME TAX-Cont. 
26 CFR 1.368-2(k), revised; corporate reorganizations, 

amendment to transfers of assets or stock following a 
reorganization (TD 9396) 1026 

26 CFR 1.468A-0 thru -8, removed; 1 .468A-OT thru -9T, 
added; 602.10 I, amended; nuclear decommissioning funds 
(TD 9374) 521 

26 CPR 1.704-1, amended; partner's distributive share (TO 
9398) 1143; correction (Ann 58) 1193; additional correc
tion (Ann 59) 1193 

26 CFR 1.817-5, amended; diversification requirements for 
variable annuity, endowment, and life insurance contracts 
under section 817 (TO 9385) 735 

26 CFR 1.904-0, amended; 1.904(b)-0, added; 1.904(f)-O, 
-OT, -IT, -2T, -7, -7T, -8, -8T, added; 1.904(f)-I, -2, 
-3, amended; 1.904(g)-0, -OT, -1, -IT, -2, -2T, -3, -3T, 
added; 1.904(i)-O, added; 1.904(j)-0, added; 1.1502-9, re
vised; 1.1502-9T, added; treatment of overall foreign and 
domestic losses (TD 9371) 447 

26CFR 1.904--0, -2, -2T, -4, -4T, -5, -5T, -7, -7T, amended; 
1.904(f)-12, -12T, amended; reduction of foreign tax credit 
limitation categories under section 904(d) (TD 9368) 382; 
corrections (Ann 29) 786; additional corrections (Ann 30) 
825 

26 CFR 1.905-3T, -4T, amended; foreign tax credit, notifica
tion of foreign tax redeterminations, correction to TD 9362 
(Ann 9) 444 

26 CFR 1.1221-3T, added; time and manner for electing cap
ital asset treatment for certain self-created musical works 
(TO 9379) 715 

26 CPR 1.1446-0, -3, -5(c)(2), amended; 1.1446-6T, re
moved; 1.1446-6, added; 1.1446--7, revised; 1.1464--1, 
amended; 1.6071-1, revised; 1.6091-1, added; 1.6151-1, 
amended; 1.6302-2, revised; 1.6414--1, amended; 
301.6402-3, revised; 301.6722-1. revised; 602.101, 
amended; special rules to reduce section 1446 withholding 
(TO 9394) 988 

26 CFR 1.1502-13, amended; 1.1502-13T, added; amend
ment of matching rule for certain gains on member stock 
(TO 9383) 738 

26 CFR 1.1502-47T, added; 1. 1561-0T, added; 1.1561-2, re
moved; 1.1561-2T, amended; 1.1563-IT, amended; calcu
lating and apportioning the section II (b)( I) additional tax 
under section 1561 for controlled groups (TD 9369) 394 

26 CFR 1.1502-80, amended; miscellaneous operating rules 
for successor persons, succession to items of the liquidating 
corporation (TO 9376) 587 

26 CFR 1.6050L-2, added; 1.6050L-2T, removed; 602.101, 
amended; information returns by donees relating to quali
fied intellectual property contributions (TD 9392) 903 

26 CFR 1.7874-1, added; I. 7874--lT, removed; guidance for 
determining the ownership percentage in the case of ex
panded affiliated groups (TO 9399) 1157 

26 CPR 54.4980G-O, -4, amended; employer comparable 
contributions to Health Savings Accounts (HSAs) under 
section 4980G (TO 9393) 975 

INCOME TAX-Cont. 
26 CFR 300.0, amended; 300.7, .8, added; user fees relating 

to enrollment to perform actuarial services (TO 9370) 428 
26 CFR 301.6020-1, added; 301.6020-1 T, removed; substi

tute for return (TD 9380) 718 
26 CFR 301.6103(j)(1)-1, amended; disclosure of return in

formation to the Bureau of the Census (TO 9372) 462 
26 CFR 30 1.6103(j)(l )-IT, amended; disclosure of return in

formation to the Bureau of the Census (TO 9373) 463 
26 CFR 301.6103(n)-2T, added; disclosure of return informa

tion in connection with written contracts among the IRS, 
whistleblowers, and legal representatives of whistleblow
ers (TD 9389) 863 

26 CFR 301.6325-1, amended; 301.6503(f)-1, amended; 
301.7426-1, amended; 401.6325-1, removed; release of 
lien or discharge of property (TD 9378) 720 

26 CFR 301.7216-0, added; 301.7216-1, -2, -3, revised; 
guidance necessary to facilitate electronic tax administra
tion, update (TO 9375) 344; correction (Ann 16) 511 

26 CFR 30\.7603-1, revised; 301.7603-2, added; 
301.7609-1 thru -5, revised; suspension of statutes of 
limitations in third-party and John Ooe summons disputes 
and expansion of taxpayers' rights to receive notice and 
seek judicial review of third-party summonses (TO 9395) 
1031 

26 CFR 301.7701-2(b)(8)(i), amended; simplification of en
tity classification rules, correction to TO 8697 (Ann 38) 851 

26 CFR 301.7701-2(b)(8)(vi), (e)(7), added; 30 1.770 1-2T, 
added; classification of certain foreign entities (TD 9388) 
832 

26 CFR 702.9037-1, -2, amended; 702.9037-1 T, -2T, added; 
payments from the Presidential Primary Matching Payment 
Account (TO 9382) 482 

Reissuance standards for state or local bonds (Notice 27) 543; 
(Notice 41) 742 

Returns required on magnetic media, corrections to TO 9363 
(Ann 10) 445 

Revocations, exempt organizations (Ann 3) 269; (Ann 14) 481; 
(Ann 20) 625; (Ann 22) 692; (Ann 32) 826; (Ann 45) 982; 
(Ann 49) 1024; (Ann 51) 1040; (Ann 54) 1155; (Ann 55) 1178 

Safe harbor, guidance for the Service not challenging the accu
racy of 2007 returns filed in compliance with Notice 2008-28 
(RP 21) 657 

Section 67 limitations on estates or trusts for bundled investment 
management and advisory costs (Notice 32) 593 

Securities, readily marketable for purposes of section 
956(c)(2)(1) (RP 26) 1014 

Simplification of entity classification rules, correction to TD 
8697 (Ann 38) 851 

Standard Industry Fare Level (SIFL) formula (RR 14) 578 
Stocks: 

Amendment to transfers of assets or stock following corporate 
reorganization (TO 9396) 1026 

Losses, deduction for abandoned stock or securities (TD 
9386) 788; correction (Ann 35) 849 
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INCOME TAX-Cont. 
Qualified ~tock purchase (QSP). re\er~e subsidiary merger. 

step tran,action (RR 2S) 9S6 
Redetermination of intercompany gain as excluded from gross 

income (TO 9383) 73X: (REG-137S73-071 750 
Statutory stock options. information reporting requirements 

(Notice 8) 276 
Stock transfer rules. carryover of earnings and taxes. correc

tion to TO 9273 (Ann 33) f/,2fJ 

Substitute for return (TO 9380) 718 

Suspension of statutes of limitations in certain summons 
disputes. expansion of taxpayers' rights for third-party sum
monses (TO 9395) 1031 

Tax conventions: 
Exclusions from gross income. update of Rev. Rul. 2001-48 

(RR 17) 626 
Insurance excise tax treatment of premiums paid by one for

eign insurer to another (RR IS) 633 
Updated tax tables for Belgium. Denmark, Finland, and Ger

many tax conventions (Ann 8) 403 
U.S.-Germany, guidance on MAP arbitration procedures un

der German Treaty (Ann 39) 867 

U.S.-Mexico income tax treaty, treatment of Mexico's im
puesto empresarial a tasa unica (IETU) (Notice 3) 253 

Voluntary compliance program for foreign insurers and rein
surers subject to insurance excise tax imposed by section 
4371 (Ann 18) 667 

Tax evasion, return-of-capital treatment (CD 2086) 905 
Tax shelter. listed transactions (Notice 20) 406 
Technical Advice Memoranda (TAMs) (RP 2) 90 
Travel expenses of state legislators (REG-I 19518-07) 844 
Treatment of overall foreign and domestic losses (TO 9371) 447; 

(REG-141399-07) 470: hearing cancellation (Ann 31) 787 

1214 2008-1 C.B. 

INCOME TAX-Cont. 
Trusts: 

Charitable remainder trusts, calculation of excise tax on unre
lated business taxable income (UBTI) (REG-I 27391-07) 
6X9 

Deductions for contributions to qualified nuclear decom
missioning trusts (TO 9374) 521: (REG-I 47290-0S) 576: 
hearing scheduled (Ann 43) 944 

U.S. territories. American Samoa, Guam. the Northern Mariana 
Islands. Puerto Rico, U.S. Virgin Islands. source of income, 
filing requirements (TO 9391) 945 

User fees relating to enrollment to perform actuarial services (TO 
9370) 428 

Voluntary closing agreement program for tax-exempt bonds and 
tax credit bonds (TEB VCAP) (Notice 31) 592 

Wash sales. individual retirement accounts, Roth IRAs (RR 5) 
271 

Withholding of tax on disposition of United States real property 
interests (RP 27) 1014 

SELF-EMPLOYMENT TAX 
Claims submitted to IRS Whistleblower Office under section 

7623 (Notice 4) 253 

Frivolous tax return positions (Notice 14) 310 
Interim standards under section 6694(a) (Notice 46) 868 

Letter rulings and information letters issued by Associate Of
fices, determination letters issued by Operating Divisions 
(RP I) 1 

Technical Advice Memoranda (TAMs) (RP 2) 90 

G:O' u.s. moo: 2009-34~524/80059 
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