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The ruliags reported in the Interasl Revenue Mletfn are for the infermstion of taxpayers snd their counsel ss 
showing the trend of offtciaf opiriion in the sdrainistration of the Bmeaa of Iatsrnal Revenuer the rulings other than 
Treasury Decisions have aone of the force or effect of Treasury Decisions and do not commit the Department to 
any interpretation of tbe law which hss not bees formally apprsved and prmuulgsted by the Secretary of the 
Treasury. Each ruling embodies the administrative application of the law and Treasury Decisions to the entire 
state of facts upon which a partrcular case rests. It is especially to be noted that tire same result wig aot ueces. 
eerily be reached in another case unless au the raaterisl facts are identical with those of the reported case. As it is 
not always feasible to pubhsh a complete statement of the facts underlying each ruling, there can be no assurance 
that any new case is rdentical with the reported case. As bearing out this dfstjuctiom it may be observed that the 
rulings publishes froru time to time may appear to reverse ruliugs previously published. 

Ofbcers of the Bmeaa of Internal Revenue src espeaaay cautioned against reaching a conclusion in any case 
merely ou the basis of similarity to a pubbshed ruling, snd should base their judgment oa the application of sg per. 
tinent provisions of the law and Treasury Decisions to au the facts in each case. These rulings sheuld be used as aids 

in stndying thc law and its fermal construction ss made iu tlie rogalatioas and Treasnry Decisions previously issuetb 

In addition to pubnshing aU Iaternal Reveaue Treasury Decisions, it is the poUcy of the Bureau of Internal Revenue 

to publish aB ruUngs and decisions, including opinions of the General Counsel fsr the Bureau of Internal Revenue, 

whictu because tlrey anaouuce a raling or decision upon s novel qaestion or upon a question in regard to which 

there exists uo previously published ruliag or derisiou, or for other reason. . sre of such importance ss to be of 

general interest. It is also the policy of the Bureaa to publish an rulings or decisions which revoke. modify, amend, 

or affect in any manner whatever auy published rding or decision. In many instances opiaions of the General 

Counsel for the Bureau of Internal Revenue are not of general interest becaase they announce no aew rtdiag or no 

new construction of the revenue laws but simply apply rulings already made public to certain situations of fact which 

sre without special significance. It is not the policy of the Baresa to publish such opinions. Therefore, the numbers 

assigned to the published opinions of the Geueral Couasel lor the Bureau of Internal Revenue are not consecutive. 

No unpublished ruhng or decision wiU be cited or relied upon by any officer or employee of the Bureau of Iaternal 

Revenue as a precedent in the disposition of other cases. Unless otherwise specificsUy indicated, aa published 

ruangs and decisions have received the consideratiou and approval of the General Counsel for the Bureau of 

Internal Reveaue. 
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A5KOU5CEMEKT OP 1930 BULLETIN SERVICE. 

The Internal Revenue Bulletin service for 1980 will consist 
of weekly bulletins and semiannual cumulative bulletins. 

The weekly bulletins wiH contain the rulings and; decisions to 
be made pnbhc and' all Treasury Department decisions (known 
as Treasury decisions) pertaining to Internal Revenue matters. 
The semiannual cumulative bulletins will contain all rulings 
and decisions (including Treasury decisions) published during 
the previous six months. 

The complete Bulletin service may be obtained, on a sub- 
scription basis, from the Superintendent of Documents, Govern- 
ment Printing Oince& Washington, D. C. , for $2 per year. 

New subscribers and others desiring to obtain the 1919, 1920, 
and 1921 Income Tax Service may do so from the Superin- 
tendent of Documents at prices as follows: Digest of Income 
Tax Rulings No. 19 (containing digests of all rulings appearing 
in Cumulative Bulletins 1 to 5, inclusive), 50 cents per copy; 
Cumulative. Bulletins Nes. 1 to 5, containmg in full all rulings 

published since April, 1919, to and including December, 1921, as 
follows: No. 1, 30 cents; No. 2, 25 cents; No. 3, 80 cents; No. 4, 
30 cents; No. 5, 25 cents. 

Persons desiring to obtain the one issue of Sales Tax Bulle- 

tin for 1920, Bulletin ST-1 — 20, and the Cumulative Bulletins 
for January — June and July-December, 1921, may procure them 

from the Superintemdent of Documents at 15 cents and 5 cents 

each, respectively, per copy. 
Persons desiring to obtain the Internal Revenue Bulletin 

service for the years 1922, 1928, 1924, 1925, 1926, 1927, 1928, 
and 1929 may do so at prices as follows: 

Cumulative Bulletin I — 1 (January-June, 1922) 40 cents 
Cumulative Bulletin I — 2 (July — Decenrber, 1922) 80 cents 
Cumulative Bulletin 1I-1 (January — June, 1928) 80 cents 
Cumulative Bulletin II-2 (July — December, 1928) 40 cents 
Cumulative Bulletin III-1 (January — June, 1924) 50 cents 
Cumulative Bulletin III — 2 (Jt&ly — December, 1924) 50 cents 
Digest No. 18 (January, 1922 — December, 1924) 60 cents 
Cumulative Bulletin IV — 1 (January — June, 1925) 40 certs 
Cumulative Bulletin IV — 2 (July — December, 1925) 85 cents 
Digest No. 17 (January-December, 1925) 25. cents 
Cumulative Bulletin V — 1 (January — June, 1926) 40 cents 
Cumulative Bulletin. V — 2 (July — December, 1926) 80 cents 
Digest No. 21 (Januarv-December. 1926) 15 cents 
Cumulative Bulletin VI — 1 (January — June, 1927) 40 cents 
Cumulative Bulletin VI — 2 (July — December, 1927) 40 cents 
Digest No. 22 (January, 1925-December, 1927) 85 cents 
Cumulative Bulletin VII-1 (January — June, 1928) 85 cents 
Cumulative Bulletin VII — 2 (July — December, 1928) 50 cents 
Cumulative Bulletin VIII — 1 (January. — June, 1929)- 50 cents 
Cumulative Bulletin VIII — 2 (July — December, 1929) 55 cents 

All inquiries in regard to these publications and subscriptjons 

should be sent to the Superintendent of Documents, Govermnent 

Printing Oflice, Washington, D. C. 
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INTRODUCTORY NOYES. 

The Internal Revenue Cumulative Bulletin VIII — 2, in addition to 
all decisions of the Treasury Department (called Treasury decisions) 
pertaining to Internal Revenue matters& contains General Counsel's 
opinions, and rulings and decisions pertaIning to income, estate sales, 
capital stock, and miscellaneous taxes, as indicated on the title-page 
of this Bulletin, published in the weekly Bulletins (Volume VIII, 
Nos. 26 to 52, inclusive) for the period July 1 to December 31, 1929. 
It also contains a cumulative list of announcements relating to deci- 
sions of the United States Board of Tax Appeals published in the 
Internal Revenue Bulletin Service from December 22, 1924, to 
December 31, 1929. 

Income Tax rulings are printed in four parts. Rulings under the 
Revenue Act of 1928 are published as Part I, the section headings 
corresponding with the sections of that law and the article headings 
corresponding with the article headings of Regulations 74. Rulings 
un. der the Revenue Act of 1926 are published as Part II, the section 
and article headings corresponding with the section and article head- 
ings of the Revenue Act of 1926 and Regulations 69. Rulings under 
the Revenue Act of 1924 are printed as Part III, the section and 
article headings corresponding with the section and article headings 
of the Revenue Act of 1924 and Regulations 65. Rulings under the 
Revenue Act of 1921 or earlier Acts are printed as Part IV, the section 
and article headings corresponding with the section and article head. - 
ings of the Revenue Act of 1921 and Regulations 62. 

ABBREVIATIOXS. 

The following abbreviations are used throughout the Bulletin: 
A, B, C, etc. — The names of individuals. 
A. R. M. — Committee on Appeals and Review memorandum. 
A. R. R. — Committee on Appeals and Review recommendation. 
B. T. A. — Board of Tax Appeals. 
C. B. — Cumulative Bulletin. 
Ct. D. — Court decision. 
C. S. T. — Capital Stock Tax Division. 
D. C. — Treasury Department circular. 
E. T. — Estate Tax Division. 
G, C. M. — General Counsel's memorandum. 
I. T. — Income Tax Unit. 
M, jV, X, Y, Z, etc. — The names of corporations, places, or businesses, accord- 

ing to content. 
Mim. — Mimeographed letter. 
MS. — Miscellaneous Division. 
O. or I . O. — Solicitor's law opinion. 
O. D. — Office decision. 
Op. A. G. — Opinion of the Attorney General. 
S. T. — Sales Tax Division. 
S. M. — Solicitor's memorandum. 
Sol. Op. — Solicitor's opinion. 
S. R. — Solicitor's recommendation. 

(III) 



IV 

T. — Tobacco Division. 
T. B. M. — Advisory Tax Board memorandum. 
T. B. R. — Advisory Tax Board recommendation. 
T. D. — Treasury decision. 
x and y are used to represent certain numbers, and when used with the word 

"dollars" represent sums of money. 

The practice of promulgating Treasury Decisions that embody 
court decisions relating to the internal revenue has been discontinued. 
Hereafter opinions of the courts, with appropriate headnotes for the 
information and guidance of taxpayers and officers and employees of 
the Bureau of Internal Revenue, will be published in the Internal 
Revenue Bulletin without formal approval and promulgation by the 
Secretary of the Treasury. 

ANNOUNCKMKNT RELATING TO BOARD OF TAX A. PPEALS DECISIONS 

Under the provisions of the Revenue Acts of 1924 and 1926, relat- 
ing to appeals to the Board-of Tax Appeals, the Commissioner may 
acquiesce in the decision of the Board or he may, if the appeal was 
heard by the Board prior to the passage of the 1926 Act, cause tobe 
instituted a proceeding in court for the collection of any part of a 
tax determined by the Commissioner to be due but disallowed by the 
Board, provided that such proceeding is commenced within one year 
after final decision of the Board. A. s to appeals heard by the Board 
after the passage of the 1926 Act, the Commissioner may, within 
six months after the Board's decision is rendered, ffle a petition 
for a review of the decision by a Circuit Court of Appeals or by 
the Court of Appeals of the District of Columbia. In order that 
taxpayers and the general public may be informed as to whether or 
not the Commissioner has acquiesced in a decision of the Board of 
Tax Appeals disallowing a tax determined by the Commissioner to 
be due, announcement will be made in the weekly Bulletin at the 
earliest practicable date. Decisions so acquiesced in should be relied 
upon by officers and employees of the Bureau of Internal Revenue as 
precedents in the disposition of other cases before the Bureau. 

For additional information which will be of assistance in the use 
of the Internal Revenue Bulletin service read the Introductory Notes 
to the latest Digest. 



Ruling. Ruling No, Page, Ruling, Ruling No. Page. 

Treasury decisions: Court decisions — Continued. 
129 
130 
131 
182 
133 
134 
135 
186 
137 
138 
139 
140 
141 
142 
143 

General Counsel's memo- 
randa: 

4784 
5983 
6050 
6122 
6223 
6296 
6343 
6351 
6374 
6423 
6544 
6563 
6582 
6590 
6601 
6630 
6640 
6645 
6658 
6667 
6677 
6709 
6746 
6770 
6782 
6801 
6822 
6872. 
6898 
6906 
6952 
6953 
6982. 
6988 
7021 
7071 
7096 
7101 
7123 
7133 
7152 
7167 
7190. 
7235 
7246 
7331 

Board of Tax Appeals: i 
2365 
2367 
2 
3927 
4146 
4863 
5065 

146 
441 
125 
215 
431 
240 
167 
83 

140 
138 
286 
285 
244 
82 

VIII-27-4261 
VIII-32-4308 
VIII-39-4366 
VIII-39-4368 

. VIII-44-4417 
VIII-47-4434 
VIII 47-4435 
VIII-48-4446 
VIII-48-4444 
VIII-48-4445 
VIII-52-44S6 
VIII-52-4485 ' 

VIII-52-4484 
VIII-52 — 4479 

4269 
4270 
4271 
4272 
4273 
4274 
4275 
42 
4277 
4278 
4279 
4280 
4281 
4282 

Court decisions: 
7 3 
7 

7 6 
7 7- 
7 8 
c j9 

8 0 
8 
8 
83 
8 4 
8 
8 
8 7 
8 8 
8 9 
9 0 
9 1 
9 
9 3 
9 4 
9 5 
9 6 
9 7--- . 
98 
99 
1 00 
1 01 
102 
103 
IM 
105 
106 
107 
108 

1 10 
111 
1 
1 13 
1 14 
115 
1 16 
117 

119 
1 
1 21 
1 22 
1 23 
1 24 
1 25 
1 26 
1 27 
1 

VIII-26-4252 
VIII-26-4255 
VIII — 26-4257 
VIII-27-4263 
VIII-27-4265 
VIII-28 — 4271 
VIII-2S-4270 
VIII-29-4278 
VIII-29 — 4279 
Vm-30-4285 
VIII — 30-4286 
VIII — 30-4287 
VIII-30-4289 
VIII-31-4295 
VIII — 31-4297 
VIII — 31-4298 
VIII — 32-4304 
VIII — 32-4305 
Vill-32-4306 
VIII-33-4312 
VIII — 34 — 4321 
VIII-34-4322 
Vlil — 34-431S 
VIII — 35-4332 
VIII-36-4339 
VIII — 36-4338 
VIII-36-4340 
VIII — 36-4841 
VIII — 36-4342 
VIII — 36-4343 
VIII-36 4345 
VIII-36-4346 
VIII-37-4353 
VIII — 37-4854 
VIPI — 37-4355 
VIII-37-4356 
Vill-37-4357 
VIII — 37 — 4358 

i 
VIII — 37-4359 
VIII — 39-4371 
VIII-40-4379 
Vill-41-4384 
VIII-42-4392 
VIIZ-42-4395 
VIII-42-4394 
VIII-42-4393 
VIII — 42 — 4397 
VIII-42-4398 
VIII-4"=4400 
VIII-42 — 4399 
VIII — 42-4401 
Vill-43-4406 
VIII-43-4405 
VIII-43-4408 
VIII — 44-4414 
VIII-44-4416 

315 
412 
371 
273 
295 
147 
395 
222 
411 
307 
249 
258 
292 
414 
359 
423 
277 
299 
362 
387 
237 
306 
327 
317 
280 
253 
337 
367 
326 
343 
349 
369 
319 
153 
319 
365 
422 
158 
432 
329 
358 
2S7 
261 
356 
301 
264 
233 
312 
332 
347 
382 
320 
218 
352 
355 
403 

nces to Board o 
ed December 3 
and nonscquie 
ietins coverin 

ppeals scquiescences and nones 
rnasmuch as references to the r 
contained in the cumulative 

rlier respective periods. 

& The contents contain refere 
only during the six months end 
of Tsx Appeals scquiescences 
furnished in the cumulative bui 

f Tsx A 
1, 1929, 
scences 

g the ea 

(V) 

247 
246 
302 
160 
162 
283 
407 
417 
266 
'268 
305 
892 
420 
278 
230 

Vill-45-4424 
Vill-47-4437 
VIIT-47-4488 
VIII&9-4450 
VIII — 49-4451 
Vill-49-4453 
VIII-49-4454 
VIII-49-4455 
VIII-50-4464 
VIII-50-4466 
VIII-51-4473 
VIII-51-4474 
VIII-51~75 
VIII — 51-4476 
VIII — 52-4488 

VIII-34 — 4819 
VIII — 38-4362 
VIII — 35-4828 
VIII — 27-4260 
VIII — 26-4253 
VIII-35-4326 
Vill-28-4269 
VIII-26-4251 
VIII — 27-4259 
VIII-2S-4267 
VIII-30 4283 
VIII-$2-4301 
Vill-36-4837 
Vill. -37-4349 
VIII-32-4202 
VIII — 33-4311 
VIII — 30-4284 
VIII — 43-4403 
VIII — 35-4329 
VIll-35-4324 
VIII — 33-4310 
VIII-39-4367 
VIII-35-4325 
VIII — 38-4361 
VIII-37-4350 
VIII-51-4471 
VIII-39-4369 
VIII — 41-4383 
VIII-40-4376 
VIII — 48-4441 
VIII — 44-4412 
VIll-44-4413 
Vill-44 — 4411 
VIII — 43-4404 
VIII-45-4419 
VIII — 46-4426 
VIII — 47-4432 
VIII-47-4433 
VIII — 48-4442 
VIII-49-4448 
VIII — 49-4456 
VII I-49-4449 
VIII-5(M463 
VIII-52-4481 
VIII — 50-4461 
VIII-52-4480 

385 
228 
252 
115 
334 
152 
220 
188 
75 

149 
118 
186 
200 
169 
322 
179 
212 
182 
809 

94 
172 
132 
119 
195 
209 
126 
244 
216 
160 
206 
192 
198 
190 
213 
77 

106 
107 
202 
256 
85 

429 
110 
113 
197 
80 

136 

VIII — 32-4299 
VIII-32-4299 
VIII — 52 — 4478 
VIII-29-4274 
VIII — 51-4468 
VIII-37-4347 
VIll-44-4410 

12 
4 

26, 65 
'73 
70 
30 
38 

ishecI 

been 

quiescences pubi 
emsinder of the B 
list herein have 



VI 

Ruling. Ruling No. Page. Ruling, Ruling No. Page. 

Board of Tax Appeals — Con. 
5070 
5102 
5562 

5792 

5846 
5387 
5943 
6322. 
6442 
6602. 
6677 
6848 
6849. 
6850 
6851 
6929 
6930 
G988 
6989. 
7109 
Z218 
7300 
7447 
7805 . 
7928 
8019 
8163 
8496 
3618 
8699 
8931 
9235 
9237 
9557 
9857- 
9358 . 
9918 
10031 
10190 
10226 
10292„ 
10430 

10492 
10503„ 
10520 
10588 
10613. 
10649 
10717 
11030 
11082 
11313 
11358 
11402 
11406 
11438 
11601 
11715 
11755 
11763 
11810 
11840 
11917 
11982 
11973 
12058 
12106 
12317 
12328 
12329 
12333 
12363 
12330. . 
12394 
1M91 
f2529 
12623 
12636 
12732 
12733 
12768 
12813 

66 
41, 69 
9, 61 (:' 24, 43, 

53, 55 
30, 34 

50 
50 
51 

8 
32 
69 
21 
42 
49 
41 

10, 61 
10, 61 

70 
70 
31 
70 
30 
8 
6 

40 
55 
36 

9, 51 
4 

32 
10 
36 
22 
11 

47, 54 
47, 54 

31 
31, 66 

57 
49 
3 

22 27 
29, 48 

49 
12 

25 
59 ' 57 
51 

45, 53 
46 
17 
13 
52 

7, GO 

31, 66 
12 
65 
24 
72 
50 
62 
55 
73 
11 
61 
63 

4 
41, 69 
41, 69 
41, 69 
EO& 38 

53 
19, 28 

72 
73 
38 
24 
51 

3, 14, 25 
58 
46 

VHI-32-4299 
V HI-35-4323 
VI I 1-33-4309 
VIII-30-4281- 
VHI-27&258 
VIH-83-4309 
VIH — 33-4309 
VIH — 35-4323 
VIll-45-4418 
VIII — 31-4290 
VITE — 52 — 4478 
VHI-31 — 4290 
V TET-3 1-4290 
V IH-3 1-4290 
VIII — 31 — 4290 
VTH — 51 — 4468 
VHX-5 1-4468 
VHX-42-4387 
VEH-42-4387 
VIII — 52-4478 
VIIX-32-4299 
V HI-50-4460 
VHI — 31 — 4290 
VIll-36-4338 
VIII-34 — 4314 
VI I I — 49-444? 
VIII-30-4281 
VHT-33-4309 
VHI-26-4249 
VITE&4-4410 
VHT — 31 — 4290 
VHI — 34- 4314 
VHI-45-4418 
V HI — 3 1-4290 
VEIT — 43-4402 
VIH — 43-4402 
VHI-3 1-429Q 
VHI-40-4373 
VHT — 37 — 4847 
VHI-45-4418 
VHI-31-4290 
VHI-43 — 4402 

VIH-45 — 4418 
VHI-31-4290 
Vill-31 — 4290 
VI XI-41-4380 
VHI-27-4258 
VHI-31-4290 
VIH-33-4309 
VHI — 31 — 4290 
VHI — 27 — 4258 
VIH-44-4410 
V EH — 29-4274 
VHI-41-4380 
VHI-51-4468 
Vill — 40-4373 
Vill — 38-4360 
VIII — 32 — 4299 
VHI-45 — 4418 
VIII-47-4430 
VHI — 52 — 4478 
UHI-26-4249 
VIII — 27 — 4258 
VHI-31-4290 
VIH — 31 — 4290 
VTTI-34-4314 
VHI-32-4299 
VHI — 31 — 4290 
V TH — 34-4314 
VHT-34-4314 
VHI — 35-4323 
VHI-52-44?8 
VIII — 49-4447 
VHI — 28 — 4266 
VHI — 46 — 4425 
VHI — 37-4347 
VTIE — 40-4373 
VIH-31-4290 
VHI~)3 — 4309 
VHI-33-4309 
VITE-30-42SE 
VHI-30-4231 

Board of Tax Appeals — Con. 
12900 
12926 
12964 
12931 
13003 
13065 
13134 
13249 
13261 
13273 
13296 
13350 
13399 
13413 
13462 
13552 
13596 
13597 
1365fi 
13713 
13775 
13790 
13838 
13842 
13848 
18936 
1 
13973 
1 4063 
14110 
14185 
14354 
14410 
14423 
14424 
14462 
14464 
14465 
14501 
14502 
14541 
14606 
14676 
14700 
14702 
14707 
14749 
14750 

14902 
14951 
14977 
15069 

15114 

15152 
15233 
15255 
15344 
15M5 
15884 
15399 
15435 
15536 
155? . 15606 
15630 
15714 
15r25 
15757 
15799 
15810 
15S11 
15815 
15816 
15828 
15829 l~ 
15914 
15936 
15937. 
I r93 
1 
15983 . 

V I ET-39-4364 
VHI — 34-4314 
VITE-41-4386 
VIH-31-4290 
VIH — 44-4410 
VHT-30-4281 
VIE E-31-4290 
VII I 46-4425 
VHI-36-4333 
V HI-31-4290 
VHT-34-4314 
VIII-30-4281 
VHI-81-4290 
V HI-31-4290 
VIIX-47-4430 
VIII-32-4299 
VIH — 31-4290 
VIH-31-4290 
VIH-49-4447 
VHI-37-434Z 
VIH — 31-4290 
VHI-~314 
VH I-37-4347 
VIE I — 30-4281 
VIII — 31-4299 
VHI — 31-4299 
VHI-27-4258 
VITE-27-4258 
VHI-40-4373 
VTET-36-4333 
V HI-32-4299 
VHI — 33-4309 
VHI — 87-4347 
VHI-88-4309 
VIH-82-4299 
VIET-36-4333 
VHI-47-4489 
VIH-39-4364 
VIII-30-4281 
VIII-80-4281 
VIH-46-4425 
UIH~447 
VHI-26-4249 
VTH-87-4347 
VIH-27-4258 
VIH-47-4347 
VHX-27 — 4258 
VIH-27-4258 
VIII — 374M? 
V HI-40-4373 
V HI-49-4447 
VEH-40-4373 
VHT-36-4333 
VHI-37 — 4347 

VHI-37 4347 
V HI-40-4373 
VIH-45-4418 
VHI-39-4364 
V HI-39-4364 
VHE-34-4814 
VHT-30"4281 
VIH-3 1-4290 
VHI-04-4814 
VIH-48-4402 
VIH-45-4418 
VIEI-30-4281 
VHT-27-4258 
VHI-26-4249 
VHE-32-4299 
VHI — 27 — 4253 
VEIE — 38-4309 
VITI-33-4309 
V HI-29-4274 
VH 1-27-4258 
VHE — 47 — 4430 
V HI — M-4314 
VHI-M-4314 
VIE E41 — 43SO 
V HI — 49 — 4447 
VIII — 49-4447 
VII I-49-4447 
VHI-49-4447 
VHI-37-4347 

. 40, 69 
59 
49 
12 
38 
44 
13 
10 
72 
19 
60 
9 

38 
37 
71 

10, 21 
21 
21 
7 

69 
73 
31 
63 
27 
19 
23 
55 

48, 71 
21, 64 

56 
44 

46, 70 
47, 71 

66 
65 
24 
71 
62 
31 
33 
31 
62 

2, 58 
68 
2 

74 
41 
3 

56 
8 

65 
M 
53 

(66, 67, 

52 
4 

59 
69 
69 
33 

5 
28 
45 
0 

44 
53 
59 
2 

25 
69, 70 

59 
62 
15 
23 
61 
25 
61 
22 
63 
70 
68 
68 
61 



Ruling. Ruling No. Page. Ruling, Ruling No. Page. 

Board of Tsx Appeals — Con. 
15985 
15986 
16010 
15023 
16030 
IN185 
16092 
16105 
16130 
1G149 
16278 
16311 
16413 
16476 
16520 
16563 
16604 
16626. 
16672 
16673 
16691 
16693 
16701 
16702 
16724 
16725 
16897 
16921 
17066 
17132 
17164 
172ip 
17221 
17261 
173'23 
17448 
17492 
17552 
17584 
17624 
17707 
17S41 
17842 
17S95 
18041 
1854 
18127 
1S157 
18203 

18234 

18325 
18348 
18400 
18404 
18405 
1S406 
18438 

18488 
18498 
18502 
18503 
18641 
18683 
18733 
18747 
18850 

18864 ! 8960 
19018 
19038 
19050 
19077 
19139 
19220 
19251 
19305 
19327 
19334 
19339 
19365 

28 
28 
57 
21 
52 
10 
60 

-72 
46, 70 
57, 74 

46 
59 
37 
66 
21 
42 
37 

71, 72 
5D 
42 
39 
15 
29 
44 
63 
62 
37 
ap 
61 
48 
4 

12 ' 

6 
34, 67 

49 
ID 

15 ' 

63 
31, 
44 
22 
22 

25, 37 
62 

14, 62 
25 
57 
66 

16, 52, 
i 

62, 72 
34 

68, 74 
29 
70 
61 
61 
10 

)39, 45 
168, 70 

54 
25 

62, 67 
62, 67 

71 
23 
IZ 

[ 

12 
i 

59. 68 
i 67 

69 
73 
28 
39 

31, 66 
69, 70 

5 
49 
23 
58 
20 
18 
59 

7, 60, 

VIII-36-4333 
VII I-36-4333 
VIII-37-4347 
VIII-37-4347 
VIII-37-4347 
VIII-31~e90 
VIII-31-4290 
VIII&6-4425 
Vill-33-4309 
VIII-36-4333 
VIII-36-4333 
VIII-51-4468 
VTTI-34-4314 
VIII-'37 — 4347 
VIII-34-4314 
VIII-37-4347 
VITT — 39 4364 
VIII-49-4447 
VIII-SS-4360 
VI II-45-4418 
VIII-40-4373 
VITI-31-4290 
VIII — 51-4468 
VIll-51-4468 
VIII — 51-4468 
VIII-51-4468 
VIII — 40-4373 
VIII-37-4347 
VIII-44-4410 
VIII — 38-4360 
VIII — 36-4333 
VIII — 31-4290 
VIII — 31-4290 
Vill- 52-4478 
VIII — 28-4266 
VIII — 31-4290 
VIII-47 — 4430 
VIII-81-4290 
VIll-35-4328 
VIII — 46-4425 
VIII-32 — 4299 
VIII-47-4430 
VIII-47 — 4430 
VIII-51-4468 
VIII — 30-4281 
VIII — 36 — 4333 
VIII — 37&347 
VIII — 35 — 4323 
VIII — 36-4333 
VIII — 37-4347 

VIII-49 — 4447 
VIII — 34 — 4314 
VIII~ — 4402 
VIII — 35-4323 
Vill-35-4323 
VIII — 35-4323 
VII I-31-4290 
VIII — 45 — 4418 

V11145 — 4418 
V?IT-34%314 
VIII-27~258 

I 

VIII-27-4258 
VIII-47 — 4430 

~ 

VTTT — 31 — 4290 
VIII-37-4347 
VIII-31-4290 
VIII-34-4314 
VTTI — 37 — 4347 
VIII — 26-4249 
VIII — 32 4299 
VI II-45-4418 
V I II-45-4418 
VIII-40 — 4373 
VIII — 27-4258 
VIII-49-4447 
VIII — 41-4380 
VIII — 31 — 4290 
VIII-41-4380 
VIII — 33 — 4309 
VIII-31- 4290 
VIII-34-4314 
Vill-51-4468 

Board of Tax Appeals — Cou 
19366 
19392 
19419 
19421 
19422 
19508 
19519 
19589 
19591 
19708 
19751 
19755 
19819 
19840 
19S41 
19842 
19863 
19871 
19888 
19890 
19922 
19963 
20036 
20037 
20063 
20267 
20' 324 
20345 
20395 
204 40 
20501 
20502 
20 
20801 
ZOS10 
20811 
2088? 
20888 
20889 
20890 
21064 
21074 
21093 
21180 
21217 
21382 
21396 
21462 
21479 
21523 
2 550 1550 
21621 

21647 
21788 
21860 
21861 
21862 
21952 
21953 
21981 
21986 
2 
22220 
22221 
22239 
22257 
22258 
22262 
m 
22388 
%&91 
22638 
23159 
23208 
23581 
23900 
23968 
24462 
24497 
24509 
24755 
24921 
25010 

VIII-34-4314 
VIII-32-4299 
VIII — 33-4309 
VIII-34-4314 
VIII-46-4418 
Vill-29-4274 
VIII-51-446g 
VIII-34-4314 
VIII — 39-4364 
VIII-31-4290 
VIII — 41 — 4380 
VIII — 30 — 4281 
VIII-37-4347 
VIII — 52-4478 
VIII — 52-4478 
VIII — 52 — 4478 
VIII-45-4418 
VIII-49 — 4447 
VIII-33-4309 
VIII&1-4380 
VIIT-38-4360 
VIII — 30-4281 
VII I — 46-4425 
VIII — 46 — 4425 
VITI-51-4468 
VIII-29-4274 
VIII — 32 — 4299 
VIII — 31 — 429P 
VIII — 40-4373 
VIII-39 @64 
VIII-29-4274 
VI II — 29-4274 
VIII-29-4274 
VIII — 42-4387 
VIII — 31-4290 
VIII-31-4290 
VIII — 47-4430 
VIII-4?-4430 
VIII-47-4430 
VIII-4?M 430 
VIII-52-4478 
VIII-31 — 4290 
VIII — 31 — 4290 
VIIT — 49-4447 
VIII — 36-4333 
VIII-39-4364 
VIII-50-4460 
VIII — 39 — 4364 
VIII — 30 — 4281 
VIII — 35-4323 
VIII — 49~7 
Vill-51-4468 
VIII-37-4347 
VIII-29-4274 
VIII-3B-4333 
VIII — 41 — 4380 
VIII-41-4380 
VIII-41 — 4380' 
VIII-27-4258 
VIII-27 — 4258 
VIII — ~49 
VIII-37-4347 
VIII-46 — 4425 
VIII-45-4418 
VTf I-45-4418 
VIII-37-4347 
VIII-31-4290 
VIII — 31-4290 
VIII — 31-4290 
VIII — 45-4418 
VIII-41-4380 
VIII-41-4380 
VIII-40-4373 
VIII — 35-4323 
VIII — 44 — 4410 
VIII-44-4410 
VIII-31-4290 
VITT — 31 — 4290 
VIII-35 — 4323 
VIII — 31 — 4290 
Vill — 27 — 425S 
VIII-45-4418 
VIII-37-4347 
VIII-47-4430 

40 
15 

41, 69 
65 
65 
49 
59 
24 
60 
21 
30 
56 
67 
20 
3 

35 
64 
55 
65 
9 

50 
52 
61 
61 
7 

36 
13 
23 
68 
66 
21 
4 

29 
70 
55 
10 
59 
59 
69 
59 
38 
7 

56 
25 
4 

G5 
61 
67 
30 
71 
65 

59, 62 
16 
52 

28, 66 
1 

41 
18 
3 

41 
4 
9 

61 
24 
24 
72 
48 
48 
27 
6 
6 

12 
46 
71 

63, 66 
59 
53 
14 
68 
56 

48, 71 
42 
48 
71 



VIII 

Ruling. Ruling No. Page. Ruling. Ruling No, Page. 

Board of Tax Appeals — Gon. 
25063 
25479 
25516 
25604 
25740 
25741 
25742 
25751 
25755 
25806 
25807 
25908 
25979 
'26186 
26184 
26185 
'26185 
26187 
26188 
'26306 
26422 
26434 
26555 
26776 
26798 
26936 
27247 

. 27251 
27252 
27597 
27725 
27976 
28141 
28186 
28226 
28227 
28479 
28612 
28764 
288r2 
28904 
29037 
29089 
29476 
29568 
29740 
30077 
30395 
30443 
30494 
30751 
31010 
31551 
32108 
32151 
32226 
32327 
33021 
33212 
33247 

34274 

3 4477 

VIII-31-4290 
VIII-37-4347 
VIII — 40 — 4373 
Vill-67-4347 
VIII-40-4373 
VIII — 40-4373 
VIII-40-4373 
VIII-40-4373 
VIII-41-4380 
VIII-39-4364 
VIII-39-4364 
VIII-49-4447 
VIII — 40-4373 
VIII-33-4309 
VIII-37-4347 
VIII-37-4347 
Vill-37-4347 
VIII — . 37=4347 
VIIT — 37-4347 
VIII-37-4347 
VIII — 34-4314 
VIll-47-4430 
VIII — 41-4380 
VIII-45&418 
VIII — 40-4373 
VIII-33-4309 
VIII-27-4258 
VIII — 40-4373 
VIII — 40-4373 
VIII-40-4373 
VIII-43-4402 
VIII- 41-4380 
VIII — 40 — 4373 
VIIT-51-4468 
VIII — 27 — 4258 
VIII — 274258 
Vill-40-4373 
VIII — 49-4447 
VIII-49-444? 
VIII — 34-4314 
VIII-45-4418 
VIII — 31 — 4290 
Vill-42-4387 
V III-40 — 4373 
VIII — 35 — 4328 
VIII — 31 — 4290 
VIII-37-4347 
VIII-46-4425 
VIII-47-4430 
VIII-35-4823 
VIII-27-4258 
VIII-29-4274 
VIII-51-4468 
VIII-34-4814 
VIII-47-4430 
VIII-34-4314 
VIII-45 — 4418 
VIII — 45 — 4418 
VIII-27-4258 
VIII — 49 — 4447 

VIII-37-4347 
VIII-45-4418 

50 
85 
64 
54 
63 
61 
63 

21, 64 
25 
65 
65 
60 
34 
15 
32 
32 
32 
32 
32 
72 
18 
72 
73 
34 
70 

46, 70 
48, 71 

64 
64 

17, 55 
'22 
71 

10, 56 
7, 60 

41 
3 

37 
60 
62 
64 
18 
57 
13 
67 
68 
14 
5 

31 
71 
64 
2 

13 
68, 73 

64 
72 
26 
42 
23 
2 

65 
66, 67, 
69, 74 

18 

Board of Tax Appeals — Con 
37209 
37661 
39003 
40707 
40708 

Ofdce decisions (L T. ): 
2476 
2477 
2478 
2479 
2480. 
24S1 
2482 
2483 
2484 
24S5 
248 
2487 
248 
24 
2490 
2491. 
2492 
2493 
2494 
2495 
2496 
2497 
24 
24 99 
2" 
2501 
2502 
2503. 

2505 
2506 
2507 
2508 
2509. 
2510 
2511 
2512 
2513. 
2514 

Once decisions (MS. ): 
92 
93 
94 
95 
96 
97 

Mimeographs 
3706 

3761 
3769 
3770 
3772-- 

Miscellaneous 

VIII-49-4447 
VIII-49 — 4447 
VIII-31-4290 
VIII-35-4323 
VTIT — 35-4823 

VIII — 26-4250 
VIII-27-4362 
Vill — 28-4268 
VIII — 29-4275 
VI II — 29-4276 
VIII-29-4277 
VIII — 30-4282 
VIII — 31 — 4291 
VIII — 3 14292 
VIII-31-4293 
VIII — 32 — 4300 
VIII-34-4315 
VIII-34-4316 
VIII-34-4317 
VIII — 35-4327 
VIII-36-4334 
VIII — 36 — 4335 
VIII-36-4336 
VIII-37 — 4348 
VIII — 39-4365 
VIII — 39~370 
VIII — 40-4374 
VIII-40-4375 
VIII-40-4377 
VIII-41-4381 I 

VIII — 41 — 4382 
VIII-42-43S9 
VIII-42-4390 
VIII-42 — 4391 
VIII 45~20 
VIII — 45-4421 
VI II-46-4427 
VIII — 46-'4428 
VIII — 47 — 4431 
VIII — 48 — 4440 
VIII-49-4452 
Vm-50-4462 
VIII — 51 — 4469 
VIII — 52 — 4482 

VIII-28-4272 
VIII — 31-4294 
VIII — 37&351 
VIII-41-4385 
VIII-45-4422 
VIII — 50-4466 

VIII — 51 — 4470 
VIII&2-4388 
VIII — 43 — 4409 
VIII — 49-4458 
VIII — 49 — 4459 
VIII-51-4472 

( 

VIII — 'A&-4254 
VIII 32~07 
VIII-35-4330 
VIII-52-4487 

34 
65 
23 
?l 
71 

130 
198 
166 
88 

141 
291 

89 
90 

147 
252 
91 
92 

127 
151 
195 
96 

120 
133 
76 
98 

285 
101 
102 
325 
103 
116 
128 
145 
260 
104 
129 
166 
310 

78 
109 
247 
112 
121 
217 

435 
436 
437 
438 
439 
440 

124 
123 
442 
444 
445 
189 
440 
441 
442 
446 



CONTENTS OF CUMULATIVE BULLETINS iL TJ 1 TO 6; S. T. FOR 1920 AND 1921; INTERNAL 
REVENUE I-l, 1-2, H-l, H-2, Hl-l, HI-2, IV — 1, IV-2, V — I, V — 2, VI-1, VI — 2, VH — 1, VH — 2, VHI — 1, AND 
VIH-2 

Cumulative Bulletin. Ruling Nea 

Income Tax: 
December, 1919 (No. 1) 
January — June, 1920 (No. 2) 
July — December, 1920 (No. 3) 
January — June, 1921 (No. 4) 
July — December, 1921 (No. 5) 

Sales Tax: 
1920 (ST. 1 — 20) 
January — June, 1921 
July — December, 1921 

Internal Revenue Bulletin: 
January — June, 1922 (No. I — 1) 
July — December, 1922 (No. I — 2) 
January — June, 1923 (No. II — 1) 
July — December, 1923 (No. II — 2) 
January — June, 1924 (No. III — 1) 
July — December, 1924 (No. III — 2) 
January — June, 1925 (No. IV — 1) 
July — December, 1925 (No. IV — 2) 
January — June, 1926 (No. V — 1) 
July — December, 1926 (No. V — 2) 
January~une, 1927 (No. VI — 1) 
July — Dtsqsmber, 1927 (No. VI — 2) 
January-June, 1928 (No. VII — 1) 
July — December, 1928 (No. VII — 2) 
Jaduary — June, 1929 (No. VIII — 1) 
July — December, 1929 (No. VIII — 2) 

1-655 
656-1088 

1084-1868 
1369-1710 
1711-1996 

1-112 
118-265 
266-356 

1-888 
884-665 
666-956 

957-1276 
1277-1641 
1642-1949 
1950-2251 
2252-2528 
2524-2818 
2814 — 8026 
8027-3291 
3292-8557 
3558-3784 
8785-4052 
4058-4248 
4249-4487 

(IX 





BOARD OF TAX APPKAj S. 

I CUMULATIVE LIST OF ANNOUNCKMKNTS RELATING TO 
DECISIONS OF THE UNITED STATES BOARD OP TAX 
APPEALS PUBLISHED IN THE INTERNAL REVENUE BUL- 
LETIN SERVICE PROM DECEMBER 22, 19'l4, TO DECEM- 
BER 31, 1929, INCLUSIVE. 

' VIII — M — 4478 

The Commissioner acqniesces in the following decisions of the 
United States Board of Tax Alllleals'. 

Taxpa5'ef. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Aaron, Theodore 
Abattoir Realty Co 
Abbeville Cotton Mills 
Ackerman- Johnson Co 
Acme Mills, Inc 
Acme, Palmers 4 DeMooy Foundry Co 
Acorn Refining Co 
Adams, B. G 
Adams Motor Co 
Adamson, Charles B. , trustee 
Adamson, Henry 
Adaskin, Herman 
Adler Co. , The 

Adler, Siegmund 

A. G. & S. Mining Co 
Aguilar Land Association, The 
Ajax Coal Co 
Ajax Enameling 4 Foundry Co 
Akron Rubber iMould ik Machine Co 
Alabama Coca Cola Bottling Co 
Albia Box fk Paper Co 
Alexander County National Bank 
Alexander County Savings Bank 
Alexander Manufacturing Co 
All America Cables, Inc. s 

Allen, H, A 
Allen, Mrs. H. A 
Allen et al. , James A. , executors ' 
Allen, Louis 

13055 
3346 

11903 
9265 
1598 
4211 
1929 
4361 
3522 

17780 
21860 

9591 
10847 
3078 

9229 
3718 
7476 
7343 

11838 
1164 
1907 

12075 
12616 

5656 
9092 
7290 
7289 
8690 
383, 

i Ruling No. SS78 includes all acquiescence and nonacquiescence notices published 
Revenue Bulletin service to and including December Sl, 1999. 

' Acquiescence relates to all issues except as to tentative tax. 
s Estate tax decision. 
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646 
820 

1065 
1126 
253 
113 
589 
763 

17 
460 
849 
787 

1260 
705 
305 

1230 
1252 
837 

1184 
1238 
1238 
o47 
213 

1256 
1256 
693 

1313 
he Internal 
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Taxpayer. Docket 
No. 

Board of Tsx Appeals. 

Volume. Page. 

Allerton, Robert 
Alliance Milling Co 
Ailing & Cory Co. 1 

Alsop, Edward B. , estate of s 

Alsop, Edward H. , executor ' 
Aluminum Flake Co 

13 
10 
7 
7 
7 

6 

6 
3 

10 
2 

11 
11 
7 
8 
1 
7 
2 

14 

3 
2 
4 

14 
15 
5 
7 
9 
2 
9 

13 
4 

14 
14 
9 
8 

13 
10 

5 
10 
8 
6 
2 

15 
13 
13 
12 
12 
2 

16431 
15649 
6606 
6519 
6519 

8444 
3430 
5418 
7901 
2078 
4437 
9043 
4225 
8293 
611 

8145 
1994 

{ 
14702 
30751 
33212 

1173 
1290 
4772 

14676 
15725 
7679 
8368 

10898 
2967 
598o 

12962 
4696 

10520 
10520 
8895 

11684 
29352 
32561 

1394 
32561 

1556 
743 

3074 
9103 

13096 
18096 
10869 
10869 

1368 

American Auto Trimming Co. et al 
American Box Co 
American Colortype Co 
American Cream of Tartar Co 
American Feature Film Co. ' 
American Fruit Growers, Inc 
American-Hawaiian Steamship Co 
American Lace Manufacturing Co 
American LaDentelle, Inc 
American Manganese Steel Co 
American Mills Co 

American National Bank of St. Paul 

American Packing Co. , Inc 
American Photo Player Co 
American Seating Co. 4 

American Seating Co. 6 

American Seedless Raisin Co 
American Show & Entertainment Co 
American Steel Co 
American Stone Co 
American Telegraph & Cable Co 
American 3 Way Luxfer Prism Co. , Inc 
American Trust Co. , administrator ' 
American Valve Co 
Ames, Charles Lesley, executor 
Ames, Charles W. , estate of 
Ames, John S 
Amigo Coal Co 
Anamosa Farmers Creamery Co 
Anderson, Gustave E. , trustee 
Anderson, Isabel 
Anderson, John, estate of 
Anderson & Gustafson 
Anderson-Harrington Coal Co 
Anderson & Lind Manufacturing Co 
Anderson Lumber Co. , J. F 
Andrews, Effie, estate of ' 
Andrews et al. , James M. , executors ' 
Angelo Co. , G 
Angelo Fruit Co. , G 
Anniston City Land Co 
Anthracite Trust Co. , administrator estate of John 

Joseph Brown, deceased ' 
Antonoplos, George 
Antonoplos, least 
! Acquiescence relates to all issues except the third issue. 
' Estate tax decision; acquiescence relates only to 1912 trust. 
' Aequi'escence relates to issues involving officers' salaries snd legal 
' Acquiescence in decision in so far as it relates to inclusion in in 

taxpayer in 1916 for invention on which paterits were pending, (2) $6 
4 Acquiescence relates to first issue of decision. 
~ Estate tsx decision. 

4947 
3925 
4013 

expenses. 
vested capi 

00 for counse 
tal of (1) $26 
1 fees. 

1888 
457 
574 
848 
848 

1193 
1007 
824 

1276 
847 

1271 
635 

13 
419 
575 
659 
460 

195 
419 
649 
328 
452 
954 
641 
242 
991 
571 
105 

1204 
1067 
1067 
1336 
598 
907 

1376 
27 

1376 
531 
759 

1297 
475 
651 
651 
460 
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1236 
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Board of Tax Appeals. 
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Appalachian Realty Co 
Appell et al. , Albert J. , executors 
Appell, Js, cob, estate of 
Applegate, Ralph Andrew, executor 
Aransas Compress Co 
Archbald, jr. , et al. , R. W. , executors 
Archbold, John F. , executor ' 
Archer Paper Co. , The 
Archer-Strauss Rubber Co 
Ardis & Co 

Armistead, D. L 

Armstrong, Bird 
Armstrong, E. A 
Armstrong, J. H 
Art Brass Co 
Arter Paint & Glass Co 

Art Metal Construction Co 
Associated Building Co 
Associated Dental Supply Co 
Associated Gas & Electric Co 
Atkins, Alma Foster 
Atkins, John B. , estate of 
Atlantic Coast Line R. R. Co 
Atlantic Coast Line R. R. Co. ' 
Atlas Tack Co 
Atterbury, Grosvenor s 

Aubrey, George A 
Auchincloss, J. Howland, executor 
Auditorium Co. 
Auerbach, Salo 
Ault & Wiborg Co 
Austin, A. Plumer, estate of 
Austin Co. , M. B 
Authier, Joseph P 
Auto Specialties Manufacturing Co 

Automatic Fire Alarm Co. of Delaware 
Automatic Fire Alarm Co. of New York 
Autovent Fan & Blower Co 
Avery, Thomas J 
Avon Mills 
Avon Street Trust 
Ayer, Charles F 
. Ayer, William P. F 

9685 
7041 
7041 
7970 
4378 
4695 
8629 

842 
17194 
25188 
18023 

( 

14750 
21952 
28227 

8297 
282 

8297 
19841 

1574 
2468 
4943 

12788 
5650 
2296 

15485 
3377 
2505 

10983 
4725 

195 
4409 

24812 
4488 
1976 

16655 
9857 

14888 
2778 

10449 
15928 
10292 
10292 

240 
27688 
6246 
4459 
6442 

16230 

12 
10 
10 
10 
8 
4 
8 
1 

12 

6 
1 
6 

15 
2 
3 
4 

14 
9 
2 
9 
9 
2 
9 
9 
1 
8 

11 
5 
2 

10 
10 
18 
5 
9 

18 
18 
5 

11 
7 
8 
7 

10 

52 
1225 
1225 
705 
155 
483 
919 
634 
809 
679 

1248 

884 
296 
384 
588 

1256 
874 
498 
868 

1022 
268 
140 
140 
892 

1198 
1822 
169 
70 

947 
168 
67 

188 
1055 
867 
786 
455 

1195 
1195 
282 
958 
143 
558 
324 

11 

Bach, L. , estate of 
Backus & Sons, jr. , A 
Badger Talking Machine Co 
Bs, hr, W. A 
Bailey, John W 

10687 
8777 

10289 
5020 
3901 

9 
6 
8 

10 
3 

1404 
590 
455 
637 
862 

& Estate tax decision; acquiescence relates to third issue of decision. 
~ Acquiescence relates to first issue of decision. 
' Nonacquiescence notice in the case of Grosvenor Atterbury (C. B. Iv-l, 4) 'recalled. 
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Baillie, Alexander 
Baillie, Mrs. Alexander 
Baird, James 
Baird Machine Co. , The 
Baker Lumber Co 
Balabari fk Eats Cot~oration 
Balfour, Sir Robert 
Ball ds Roller Bearing Co 
Bamert, E: T 
Bank of Brady 
Bank of Commerce 
Bank of Hartsville, The 

, Bank of Rockingham 
Banna Manufacturing Co 
. Banse, Andrew 
Santa Refrigerator Co 
Barker, George E. , estate of 
Barker, G. B 
Barnes Coal ds Mining Co. arid Columbus Coal 

k Mining Co 
Barrows, Fletcher L 
Barry, E. J 
Barry, John Anthony 
Bartley, R. A 
Barton ds Willson, Inc 
Bartron, H. J 
Bass Publishing Co. , J. P 
Bastrop Mercantile Co. , Ltd 
Batson-Cook Co 
Baumann et al. , Max, executors 
Baumhoff, George W 
Bay Ridge Land k Improvement Co 
Bay State Securities Co 
Beach Amusement Corporation 
Beacon Coal Co. ' 
Beaver Lumber Co 

Bccker, S. L 
Becker Bros 
Becker Paper Co 
Beeler, Joseph G 

Bekins Household Shipping Co 

Bell, James A 
Bell-Rogers 4 Zemurray Bros. Co 
Bellazriom, David H 
Belle Isle Creamery Co 
JBelle Isle Hest Side Creamery Co 
Bellingrath, W. A 

Belmo'rit Stone Co 

Bclridge Oil Co 
Be'lt Raibvay Co. of Chicago s 

Bemis, sr. , Thomas 
Bcndheizn, A. M. , estate of 
Bendheim, Henrietta 

' Acquiescence relates to second and third issues of decision. 
s Acquiescence relates onlr to issues involving comnutation of net 

sive depreciation restored to income for 1918 and 1919. 

4784 
4783 
9393 
201 

3271 
5386 
2344 

15233 
3227 
1899 
4800 
999 

4682 
762 

20502 
17164 
8728 
3583 

12 
12 

2 
2 

2 
15 
8 
3 

10 
1 3. 
1 

16 
15. 
13 
3 

12QQ 
399 

1089 
907 
610 
747 
862 

1099 
391 
73 

920 
1137 
1037 

68 
1038 
562 

1180 

3209 
3158 

99 
1724 
2623 

11913 
2721 

11742 
8124 
5458 
6981 
1624 

21217 
3685 

18288 
11894 
sss4 

9949 
16954 
4555 
2367 
8618 

21981 
8859 
1220 
6385 

12317 
12317 
2018 

12410 
28531 

6296 
4289 
3100 
7964 
7963 

3 

1 
2 

13 
3 

12 
7 
6 
8 
3 

16 
3 

14 
Q 

9 
8 
9 

10 
14 

7 
4 
3 

14 
14 
3 

12 

11 
9 

891 
1221 

156 
1095 
$74 
971 

1262 
728 
529 

1191 
107 
392 
432 

43 
338 
280 

80 
65 

1260 
523 
980 
353 
621 
687 

1133 
737 

11 
1159 
127 
304 
255 
158 
158 

income for 1919 and 1919 and exces- 
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Bendheim, Julius, executor 
Benham Ice Crea, m Co 
Bcnnie, George E. , estate of i 
Bentle , J. A 
Benton County Hardware Co 
Berg Industrial Alcohol Co. , David 
Berizzi Bros Co 

Bermingham» Lumber Co 
Bernard's, Inc. , George 
Bernd, John M 
Bernstein, E. R 
Bernstein, Fannie H 
Bernstorff, Hans 
Bessell, itfaxwell E 
Bessemer Investment Co 
Best Brewery Co 
Bettendorf, Joseph W 
Bet tens, Albert 
Bickett-Swett Livestock Co 
Bickley, Milton H 
Big Rapids Electric Co 
Big Western Oil 3s Gas Co 
Bill k Co. , Raymond R 
Bills Bros. Memorial Corporation 
Bird, Samuel 
Birkelaud, E. B 
Birmingham Trust 8r, Savings Co. , executo 
Birn, Henry 
Bishop, Martha J. , executrix ' 
Bishop, Roland P 
Bishop, Samuel D. , estate of ' 
Bishop, William T 
Bitter Root Stock Farm 
Bixby Co. , Jotham 
Bjornstad, Otto A 
Black k 4 ates, Inc 
Blackie, A. W 
Blackstone, D. L. , s, dministrator 
Blair Veneer Co 
Blake, John A. L 
BUtzer, Max 
Bloch, J. H 
Blodget, Fannie H 
Blodget, William, estate of 
Blodget, William P 
Blodget et al. , Wilham P. , executors 
Biodgett, John W 
Blogg 4 Littauer, Inc 
Bloom Bros. , Inc 
Bloomfield, Frederick 
Blow et al. , Adele M. , administrators ' 
Blow, George P. , estate of ' 
Bludworth, Mrs. W. M 
Blue Ridge Overalls Co 
Blue River Placer Mining Co 
Blumenthal, S. J 
Boadwee, Isabelle M 

& Estate tax decision. 

7964 
8401 

12962 
2512 
9896 

18102 
22888 
8049 
2654 
5410 
8340 
1258 
1268 
4064 
4971 
5295 

19139 
2085 
1488 
8847 

297 
14868 
7150 

15899 
1846 
6721 
8464 
7440 
610 

20069 
14007 
20069 
14008 
5777 

15577 
18115 
8442 
2282 

10401 
6703 
7461 
6448 

10076 
29898 
10844 
29892 
10844 
85866 
5297 
9440 
6501 

30077 
30077 

6285 
10210 
6299 

17082 
10748 

8 
6 

13 
5 

10 
13 
16 

2 
1 
8 
4 
6 
6 
8 
3 
8 

16 
3 
2 

12 
1 
9 
9 

15 
7 
4 
8 
6 
1 

14 
18 
14 
18 
10 
14 
12 
2 
2 

12 
5 
9 
3 
6 

18 
13 
18 
18 
13 
3 

10 
6 

16 
16 

7 
6 
8 

12 
11 

168 
97 

105 
314 
869 

1849 
1807 
877 

~ 1201 
716 
291 
828 
328 
787 
667 

1011 
1854 
378 
635 
326 
644 
737 
427 
820 

1182 
259 
209 
245 
416 
130 
784 
180 
784 
81 

144 
20 

873 
747 
466 
886 
651 
696 
568 

1248 
1248 
1248 
1243 
1888 
427 
710 
298 
872 
872 
495 

1885 
166 

1205 
1205 
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Boal's Rolls Corporation 
Boas, Charles S. , estate of 
Bockhoff, Harry W 
Boericke k Runyon 
Bogart, Lacey L. , administrator Leon C. Riggs 

estate 
Boggs, Mary Walker, executrix ' 
Boggs, R. H. , estate of ' 
Boggs 4 Buhl, Inc 
Bogle k Co. , Inc. W. S 
Boker Cutlery k hardware Co. , Inc 
Bolinger-Franklin Lumber Co 
Bonaparte, Ellen C. , estate of 
Bonneville Lumber Co 
Bonnie Bros. , Inc 
Boone, D. W 
Boone, J. A 
Boone, James D 
Boone, W. F 
Booth Furniture k Carpet Co 
Borden, Spencer, estate of ' 
Borden, jr. , Spencer, executor ' 
Bosshardt, Frank J 
Boston Store, Inc. , The 
Boston Structural Steel Co 

Botsford-Constantine dt Tyler 

Boucher-Cortright Coal Co 
Boulden, Charles H 
Bowen, Allan H 
Bowman, J. W 
Boyce Extract Co 
Boyd, H. B 
Boyer Co. , B. F 
Boyne City Lumber Co 
Boynton, Charles T. , estate of 
Boynton, N. H 

Boynton Gasoline Co 

Bradford Co 
Bradley, W. C 
Bradshaw, Rosena W 
Brady, Ed~in H 
Braley, E. R 
Braly-Ferguson Gin Co 
Brand, Alfred 
Brand, Philip R 
Bran. deis Investment Co 
Brandeis dt Sons, J. L 
Brandenburg, Edwin C. , executor estate of George 

M. Oyster, jr 
Brandon, D. S 
Brannum Lumber Co 
Brauer, Paul, estate of 
Brauer et al. , Mary B. , executors 

t Estate tsx deoislon. 

22870 
1139 
8206 
2981 

1982 
12809 
12309 

( 
9269 

18119 
2208 

13267 
8077 
1652 
3657 
7806 
3058 
8052 
3051 
3168 

426 
5909 
5909 
4486 
4216 

886 

( 
9759 

11616 
6764 
7965 
2690 
7467 
9327 
6751 
5789 

10495 
840 

9145 

8884 
47 

5621 
7434 

17221 
5399 
8572 
8432 
1545 
1546 

7890 
20124 

2886 
730 
780' 

16 
2 
8 
8 

2 
11 
11 
11 

5 
12 
7 
1 
2 

15 
9 
9 
9 
9 
6 
6 
6 
4 
7 
1 

10 
7 
7 
2 
8 
9 
6 

10 
5 

11 

6 

14 
1 

7 
14 
5 I 
5 
8 
8 

4 
10 
2 
6 
6 

799 
522 
560 
684 

668 
824 
824 
612 
541 

1405 
402 

1101 
489 

1281 
442 
442 
442 
442 
886 
255 
255 

1262 
970 
602 

565 

1 
490 

1043 
526 

84 
1880 

180 
382 
294 

1852 

889 
111 
995 ' 818 

1158 
1290 
297 
297 

1086 
1086 

108 
1118 
821 
579 
579 
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Bray, Elizabeth J. , administratrix estate of 
ard Bray 

Bray, Richard, estate of 
Brehmer, August F. W. , estftte of ' 
Brehmer et al. , Otto T. , executors ' 
Brevoort Hotel Co 
Brewer Co. , F 
Brewster Laundry 

Brier Hill Collieries' 

Rich- 

Briggs tfc Turivas 
Briggs-Weaver Machinery Co 
Brinkerhoif-Faris Trust tlt Savings Co 

Bristol, P. L 
Britt, Benjamin T 
Britt, Mary A. , esta'te of 
Broadhead, Almet N. , estate of 
Broadhead, Sheldon B. , estate of 
Broadhead, William A. , administrator 
Brodbeck, Lucy E 
Bronson, W. S 
Brooklyn Trust Co. , executor ' 
Brooks, W. B 
Brooks 4 Sons, M, S 

Brown, Charles 

Edward T 
Edwin M 
Henry I 
Jacob F. , trustee 
James 
James Crosby 
John Joseph, estate 
Rives S. , executor 
Thatcher M 
Walter F 
Ws, rren E 

k Brown, Inc 
Co. , H. H 
Lumber Co 

Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown 
Brown 
Brown 

Browne, Edward I. , ests, te of 

Browne!1, Walter D 
Brownfield, Maro 
Browning Co. , J. M. k M. S 
Brownsville 4 Matamoros Bridge Co 
Bruce & Human Drug Co 
Bruere, Henry 
Bruin Coal Co 
Bruner Woolen Co. , Inc 
Brunner, Arnold W. , estate of 

~ Estate tax decision. 
' Acquiescence relates to deduction of amounts expended for rear 

boundaries of petitioner's property; and the cost of removing a boile 

92026 — 30 — 2 

2801 
2801 
5844 
5844 
539 

78 
14005 

( 

11406 
19365 
28186 
11672 
21074 

( 
13658 
20063 
9173 
1905 
1904 
3897 
3896 
3897 

11647 
20527 
13792 
10991 
7747 

( 

13932 
27779 
31427 
7994 
499 

3675 
8191 

11161 
11224 
4947 
6056 

11162 
12748 
2975 
9748 
7967 

12703 
11134 
21634 

4937 
10995 

1087 
93 

129 
4055 

176 
7892 
3719 

4 
9 
9 
1 
1 

10 

) 
11 
14 
14 
14 
10 

2 
2 
7 
7 

12 
10 

) 
6 
1 

10 
10 

10 
13 

4 
10 
8 
9 

s 

4 
8 

8 
1 

5 

42 
42 

423 
423 
269 
417 
496 

500 

62 
1351 
797 
801 
306 

53 
48 

414 
414 
414 
969 

1008 
174 
31 

510 

981 

895 
502 

1129 
521 

1036 
1086 
486 

74 
1036 
832 

56 
106 
112 
719 

1370 
1191 
1164 
914 
320 
342 
787 
83 

881 
1135 

nd marking intaiuing, a 
g a new one 

rrveying, ma 
r and rnstalhn 



AoqvrzsoENcss — Continued. 

Taxpsrer. Docket 
No. 

Board of Tax Appeals. 

Volume. 

Brunner, Emma B. , executrix 
Brunton Studios, Inc. , Robert 
Brush, George De Forest 
Buck, Ellen B. , estate of 
Buedingen, Robert 
Buena Vista Hardwood Co 
Buffalo Forge Co 
Buffalo Steam Pump Co 
Bugher, Frederick H. , estate of 
Bugher et al. , Frederick McLean, . executors. 
Bull, Archibald H. , estate of 
Bull, Ernest M. , executor 
Bullard, Bernice E 
Bullock, H. E 
Burgess, Richard F 
Burgi, Oscar 
Burgio, A. E 
Burguieres Co. , Ltd. , J. M 
Burke, Thoma", estate of 
Burke Electric Co. ' 
Burkhart 'Rosa E 
Burkitt, George W, estate of s 

Burley Tobacco Co. of Frankfort 
Burlington Overall Manufacturing Co. , The 
Burns, J. R 
Burns, Samuel 
Burns, W. J 
Burnside Steel Co 
Burr, J'erome P 
Burr, Walter C 
Burtsell et al. , Bertram W. , executors 

Busche, F. C 

Buss Co 
Butler Grocery Co. et al. , James 
Butler, Inc. , John W 
By6eld, Gla, dys R 
Byrd Printing Co 
Byron Shoe Manufacturing Co, Inc 
Bywaters, K. Hunter 
Bywaters, P. A 
Bywaters, R. S 

8719 
7447 

. 6568 
12988 
. 5855 
2806 
8170 
8170 
6085 
6035 
6888 
6888 
7566 

18117 
1811 
5782 
4282 
8601 

12626 
1697 
2749 
2088 

21811 
2106 

12611 
8678 
4758 
8292 

18099 
18100 
2650 

f . 9447 

10755 
2952 
5978 
157'2 
989 

14902 
468 

6288 
6287 
6289 

15 
9 

12 
6 
8 
5 
5 
9 
9 
7 
7 
7 

12 
8 
6 
4 

12 
18 ' 

11 
8 

18 
2 

18 
12 

11 
11 
6 

10 

2 
4 
1 

15 
1 
7 
7 
'7 

1185 
727 
171 
484 
885 
508 
947 
947 

1155 
11o5 
998 
998 
456 

51 

879 
781 
558 
275 

1158 
892 
148 

1908 
579 

1209 

1005 
1005 
412 

266 
878 

1105 
19 
55 

666 
495 
495 
495 

Cadillac Automobile Co. of Illinois 
Cairns, J. J 
California Brewing Association s 

California Canneries Co 
California Delta Farms, Inc 
Callanan R~oad Inprovement Co 
Camden 4 Burlington County Ry. . Co 
Camden Woolen Co 
Cameron, W. J 

. 2657 
18148 
8908 
2228 
9820 

18808 
4991 

10655 
9818 

5 
12 
5 
2 
6 

12 
8 

12 
9 

604 
20 

847 
109 

1801 
1109 

602 
1277 
1128 

r Acquiescencerelates to issue S, as to patent group No. 2, and issue 6. 
s Estate tax decision. 
s Acquiescence relates to deduction of contribution to Si, ate Brewers' Associationand affufatfon with 

the Remar Co, 
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Campen, Fritz B 
Campbell, A. 0 
Campbell et al. , Nancy Carver Lathrop, trustees 
Campbell, Nigel Leslie 
Canaan, Harry and Kate 
Canton A. rt Metal Co 
Canton Steel Ceiling Co 
CantreLl Co. , The Fred 
Canyon Lumber Co 
Capel, A. W. E 
Capital City Investment Co 
Capitol Hotel Co. ' 
Capitol Park Hotel Corporation 
Capitol Securities Co 
Capitol Theatre Co 
Caplis, Mary, deceased, estate of ' 
Capps, Lina J 
Carbo Petroleum Co. ' 
Carey, C. . W. ' 
Carlisle Garment Co 
Carmichael, D. L 
'Carmichael, J. H 
Carney, Richard 
Carney Coal Co. ' 
Carpenter, D. M 
Carpenter, John F 
Carpenter, Mary J 
Carpenter, Mary J. , administratrix 
Carpenter, Maud E. , estate of 
Carroll Chain Co. ' 
Carroll Mercantile Co. , J. S 
Carter Co. , W. W 
Carter, MacDonald fz Miller, 
Cartier, Warren A 
Case Plow Works, J I 
Cass, Alvin C 
Cassidy Co. , Inc 
Celluloid Co 
Centadrink Filters Co. , Inc 
Central Amusement Co 
Central Auto Market 
Central Savings Bank ' 
Central States Coal Co 
Central Wisconsin Crearaery Co 
Chamber of Commerce Building Co 
Champion Coated Paper Co 
Champion Stove Co 
Chandler, J. E 

21986 
5631 

16617 
378 
304 

7111 
7112 
3141 
4917 
7069 
5376 
6610 

7705 
3031 
6224 
6720 
4451 
9524 
2432 
3632 

12061 
12498 
7027 
5562 

l. 1072 
11073 
11071 
11070 
11070 

104 
4222 

11744 
689 . 

12954 
9605 

664 
19890 
9368 
8543 

19459 
5214 
2418 
8327 
5006 
8735 

18350 
9598 

19279 
870 

4089 

) 

) 

) 

16 
6 

15 
1 
1 
6 
6 
8 
4 
7 
4 

5 
3 
8 

2 
12 
6 

5 
12 
6 

10 
8 
8 
8 
8 
8 
1 

7 
1 

14 
11 
3 

16 
11 
9 
6 
2 
7 

10 
4 

15 
11 
10 

1 
8 

548 
561 

441 
720 
446 
446 

1067 
940 

1076 
983 
441 

1160 
75 

287 
983 

1271 
166 
589 

1119 
4-56 
45. 5 
4-57 

1897 
675 
675 
675 
675 
675 
38 

1157 
849 
522 
900 
981 

1841 
190 
989 
662 
886 
973 

1408 
1134 
896 
720 
433 
656 
146 

x Acquiescence does not relate to that part of decision involving application of Ayers decision fI. B. T. A, , 
1135). 

s Itstate tax decision. 
s Acquiescence relates to all issues of decision except fourth issue. 
~ Acquiescence relates on'ly to issues 2 and 4 in decision. 
s Aoquiescence relates to issue No. 2 and with respect to fiscal year ended May 31, 1917, under issue No. 1. 
s Nonacquiescence notice in case of Carroll Chain Co. (C. B. IV-1, 4) recalled. 
7 Acquiescence relates to cost of bank building, its physical life from date of acquisition, and Afarch 1, 

1913, value, 
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Channon Manufacturing Co. , James H 
Chanin Laundry Co 
Chappelow Advertising Co 
Charleston Security Co. , executor 
Chartiers Creek Coal Co 
Chatham & Phenix National Bank 
Chattanooga Mattress Co 
Chatterton & Son 
Cheeseman, W. C 
Cherokee Ochre Co 
Chicago Acceptance Co 
Chica, go Fire Brick Co 
Chicago, Indianapolis & Louisville Ry. Co 
Chicago Insulated Wire & Manufacturing Co 

Chicago Railway Equipment Co 

Chicago Starch Co 
Chicago Talking Machine Co 
Childs & Co. , W F 
Chisholm's Sons Co. , Wm. (Chisholm Shovel Co. ) 
Choate, jr. , Charles F. , estate of 
Chormann et al. , Agnes B. C. , executors 
Chormann, Frederick, estate of 
Choynski, Herbert 
Christensen, N. P 
Christopher, L. J 
Christopher Co. of California, L. J 
Christopher Co. of Delaware, L. J 
Church & Hoiles Co 
Cincinnati Mining Co 
Citizens Loan Association 
Citizens National Bank 
Citizens Trust Co. of Utica 
Citrus Soap Co. of California 

City Gas Co. of Norfolk ' 

City Park Brewing Co 
Clark, A. A. , estate of 
Clark, Frank H. , executor 
Clark, Grace Scripps and Rex B 
Clark, Harold B 
Clark, Lillie M 
Clark & Co 
Clark Co. , James T 
Cleveland Home Brewing Co 
Cleveland Snow-Church Co 
Cleveland Trinidad Paving Co. of Delaware 
Cleveland Trust Co. , trustee 
Cleveland Woolen lViills 
Cline, Mrs. Ella Pipes ' 
Cliue, W. D. ' 
Coates, Jane B 
. Coatesville Boiler Works 

Cobb, L, S 
Cockran, H. T 

& Acquiescence in so far as decision determines that City Gas Go. 
Power Go. were affiliated with each other. 

s Acquiescence relates to issue as to whether proceeds of a note co 
that year; also decisioff as to fifth issue. 

6808 
7650 

12688 
8848 
9652 

107 
8714 
6057 

20811 
9846 

12764 
11068 
11152 
2880 

( 
8964 

18488 
19427 
12868 
4127 
1840 

18552 
10845 
10845 
14448 
4880 
8981 

16085 
17448 
8526 
8427 

412 
6148 
3878 

18249 
11780 

7973 
820 

8015 
586 

1707 
8049 
5785 
3660 

73 
169 

17294 
28141 
6029 
6929 
6930 
5456 

( 
8608 

16097 
7186 
8801 

of Norfolk 

llected in 19 

8 
6 

18 
4 

10 
1 

5 
15 
9 

12 
10 
10 
10 
4 

18 
18 
18 
8 
8 

16 
10 
10 
14 
7 

13 
18 
18 

4 
8. 
1 
5 
2 

9 

10 
6 

12 
1 
2 
9 
4 
5 
1 
1 

14 
15 

8 
15 
15 
8 

959 
609 

1090 
1269 
984 
460 
464 
105 
422 
406 
150 
180 

1148 
1195 
452 
487 

1364 
154 
8o5 

1070 
71 

920 
920 

9 
625 
729 
729 
729 

1067 
79 

518 
156 

1289 
1155 
468 
925 

1085 
425 
491 
555 
460 
856 

1291 
87 

284 
1209 
1410 

49 
984 
984 
429 

1242 

547 
215 

Railway dr 

s income for 

and Virginia 

19 represent 
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Board of Tsx Appeals. 

Cocks-Clark Engraving Co 
Codrington, Ethel M 
Coffin, Irene 

Coffin, Winthrop 

Coghlin Electric Co 

Cohn & Sons Co. , M ' 
Cohn-Goodman Co 
Cole, Mrs. W. C 
Col W. C le W. 
Coleman, James F 
Colitz, Benjamin 
College Point Boat Corporation 
Collins, W. C. and C. C 
Collins and wife, W. D 
Collinson, John W 
Colmer-Green Lumber Co. s 

Columbia Theatre Co 
Columbus Bread Co 
Columbus Canning Co 
Columbus Coal & Mining Co 
Colvert, Warner L 
Combs, sr. , W. H 
Comey & Johnson Co 
Commercial Co, of Egypt, Ine 
Commercial Furniture Co 
Compton, Anna L. , executrix 
Compton, Horace F. , estate of 
Comstock-Castle Stove Co 
Concord Electric Co 
Conlen, William J 
Conn, Jacob 
Connecticut Electric Manufacturing Co 
Connecticut National Pavements, Ine 
Connell, Ezra H. , estate of s 

Connorized Musie Co 
Conover Co. , C. E 
Conrad Hardware Co 
Cours, d Shoe Co 
Consolidated Electric Lamp Co 
Consumer's Coal Co 
Consumers Ice Co 
Conway, Adrian C 
Cook, H. G 
Cook, John F 
Cook, R. B 
Coon Valley State Bank s 

Cooper, A. . F. T. , estate of 
Cooper, A. T 
Cooper, C. E 
Cooper, Edna V 
Cooper, Samuel 
Cooper-Brannan Naval Stores Co 
Copland, David 

f Acquiescence relates to allowance of oKcers' salaries. 
s Acquiescence relates to depreciation allowance, 
s Estate tax decision. 
r Acquiescence relates to sll issues except Galloway note issue. 

6604 
4685 
5930 

11556 
12498 
28049 

1879 

9238 
7167 
9134 
9133 
4891 
3004 

764 
5986 

11148 
550 

20916 
1414 
5823 
9582 
3209 
9170 

10182 
11133 
5810 
6507 
8519 
8519 
3347 
4355 
815 

11978 
7549 
3448 

12368 
7179 
9830 

11584 
597 
555 

8121 
12704 
1614 
1741 
6331 
3643 

11352 
12634 
3144 
2206 
2206 
959 

10068 
9557 

Volume. 

12 

7 
7 
7 
3 
3 
1 
5 
7 
1 

12 
3 

10 
3 
6 
6 
8 
3 
8 

11 
11 

7 
1 

16 
6 
3 

11 
7 
7 
8 
1 
1 

10 
11 
9 
5 
4 

1. 3 
9 
7 

4 
1 
9 

15 

Page. 

468 
415 
421 

702 

1071 
87 

475 
903 
903 
835 
947 
534 
102 
913 
561 
256 
622 

1126 
1085 
891 
623 
249 

52 
1163 

71 
26 
26 

114 
1027 
472 
73 

1360 
1124 
1254 
213 

1234 
512 
798 
616 
851 
144 
664 
111 
916 
668 
132 
21 

798 
1267 
1267 
615 
105 
238 
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Board of Tax Appeals. 

Taxpayer. Docket 
No. 

Volume. Page. 

Corbett, Elliott R 
Corbett, Hamilton F 
Corbett, Henry L 
Corbett, Merritt, J 
Corman Co 
Corning Glass Works 

-Coronado Oil k Gas Co 
Corsicana Gas dr Electric Co 
Cotton Concentration Co 
Couch, H. C 
Coulter, jr. , Charles J 
Covert, Esther Belle ' 
Covington Cotton Oil Co 
Cowell, Mattie, and Mona Cowell, executrices 

estate Robert Coweii 
Cowell, Robert, deceased, estate of 
Coxe, jr. , et al. , Alfred C. , trustees 
Coxe, Sophia G 
Craig Oil Co 

Craik, John 
Crampton, Katharine S. , executrix ' 
Crampton, Orson L. , estate of ' 
Crandall Horse Co 

Crane, Frederick G. , estate of 

Crane, Rose P. , executrix 

Cravens, Walter 
Crawford Loan k Abstract Co 
Cray, James R 
Crayton, J. S. F 
Cremin, E. F 
Cremin, T. 0 
Crescent Cap Co. , Inc 
Crescent Coal dL Mining Co 
Crews, C. W. , estate of 
Crews, David W. , estate of ' 
Crews et al. , Frank H. ' 
Crews, Kate Downing, administratrix 

Crider Bros. Commission Co 

Crilly, Daniel F. , estate of ' 

Crilly et al. , George Snyder, executors ' 

Crocker Co. , Inc. , H. S 
Croker, jr. , Richard 
Crompton Building Corporation 
Croninger Packing Co 
Crosby, Everett U 
Crosby, Mainard E 
Crosby-Chicago 
Cross Investment Co 

& Estate tax decision. 

11886 
16648 
11887 

( 
18788 
22491 

6227 
9826 

10503 
4499 
46?5 

202 
8181 

20048 
5534 

691 
991 

6805 
2121 
9706 

20280 
2288 

11862 
11862 
7924 

( 

10695 
15874 
16789 
10695 

16789 
8881 
7681 
6864 

11306 
9197 
9198 

10557 
2208 
981 

9010 
9010 
981 
128 

5085 
18847 
17210 
18747 
17210 

( 18747 
11601 
6096 
4801 

12981 
8764 
2865 

11674 
799 

8 
8 
8 

15 
16 
18 
9 

14 
6 

1 
6 

12 
12 

9 

10 
10 
8 

9 

9 

8 
10 
7 

11 
5 
5 

10 
5 
8 
8 
8 
8 

10 

15 

15 
15 
12 

2 
14 

14 
14 
2 

488 
488 
438 
698 

1231. 
75 

771 
1214 
565 
12'1 
103 
426 

1348 
1018 

432 
432 

1322 
261 
823 
747 
157 
157 

1182 

1875 
1164 
1169 

1 
541 
301 
949 
949 
801 

889 
175 
408 

1056 
845 

1147 
980 

19 
510 



ActlUIEscENcEs~ontinued. 

Taxpayer. 
Docket 

No. 

Board of Tar Appeals. 

Volume. Page. 

Crossman, Earle L 
Crothers, R. A 
Crouse, Calvin 
Crowell Corporation 
Crowell Lumber & Grain 0 C 
Crown Hill Cemetery Association 

Crown Manufacturing Co 
Crown Williamette Paper Co 
Cruger Co 
Crystal Ice Co 

Cuba Grapefruit Co. , Inc 

Cullinan, J. S 
Cullman, jr. , Joseph F 
Cullum, Louis W 
Cummings, W. F 
Cunningham & Sons Co. , R. H 
Curlee, W. S 
Curtis, Frank G. , estate of 
Curt~a, Harriet A. , deceased, estate of 
Curtis, Louis 
Curtiss, George W 
Cusack Co. , Thomas 
Cushman Manufacturing Co. , H. T 
Cuyahoga Co. , The 

D. 

7052 
19619 
5841 
3717 
5411 
366 

( ass 
9450 

( 
11358 
31010 
11974 
18184 
7954 

15828 
l 16487 

5914 
29089 

2678 
10640 
7099 
1638 
4720 

442 
11164 
2327 
1987 
2143 
3721 

10 
5 

11 
5 
6 
6 

12 

14 
11 
14 

5 
16 
3 
9 

10 
6 
6 
8 

10 
4 
3 
2 
3 

248 

670 
1327 
737 
826 

773 
87 

138 
806 
682 

260 

996 
991 
334 

1404 
113 
557 
472 
185 

1086 
269 
828 
39 

401 

( 
14783 
14734 
4158 
4126 
5275 
1657 
194 

1373 
11064 
10840 
6802 
929 

1372 
10299 
2616 

20824 
8219 
3877 
2691 
5497 
6885 
1552 

11227 
6182 

15610 
11165 

9 
5 
2 
1 
3 

11 
7 
4 
8 
5 

10 
2 

16 
8 
9 
2 
6 
8 
8 

10 
4 

10 
10 

t date of organization a 

Daigger & Co. , A 

Daily News Publishing Co. , The 
Daily Pantagraph, Inc. ' 
Dalriada Realty Co. , Inc 
Dalton, Edward F 
Dalton Gymnasium and Swimmiug School, Inc 
Daly, David R. , estate of 
Dana Co. , Inc. , William B 
Daniel Bros. Co 
Darling, Jay N 
Darrow, Frank D 
Dartt Co. , C. E 
Davis, C. R 
Davis, I. M 
Davis, Mary Cheney 
Davis, Mrs. W. E 
Davis, Sadie S. , executrix s 

Davis & Andrews Co 
Davis Co. , The 
Davis Yarn Co. , Inc 
Dean, Annie L 
Deck Clamp Tank Co 
Deerla, nd Turpentine Co 
Delano, Eugene, estate of 
Delano, Moreau 

s Acquiescence relates only to determination of paid-in surplus a 
depreciation. 

& Estate tax decision. 

35 
31 

1173 
905 
615 

54 
1042 

90 
1086 
499 
276 

76 
1233 
359 

65 
981 

1212 
828 
281 
299 
896 
191 

1236 
1036 
1036 

nd rates of 
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Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Denver & Crown Hill Ry. Co 

Deposit Trust & Savings Bank, executor 
Derschug, John N. s 

Des Cognets, sr. , Louis 
Deshler Hotel Co 
Des Moines Improvement Co 
Detroit Egg Biscuit & S'pecialty Co 
Betroit Opera House, Inc 
Detroit Vapor Stove Co 
Beutsch, Julius W 
De Van & Co 
De Vaux, Norman 

De Ved, Sanford F 
De Vore, Fred F 
Dewey, Mildred McLean 

Dramond Pillow, Feather & Down Co 
Dibble, Leon N. , executor ' 
Dibble, Louis N. , estate of ' 
Dicenso, Fellipo 
Dickey Grocery Co. , L. Z 
Dickinson, E. E 
Diesing, Fred D. , executor 
Dietrich, Gustav 
Dietrick, Herman T 
Dill, Lewis 
Billing Cotton Mills 
Dils Bros: & Co 
Dixie Manufacturing Co 
Bobson, James 
Dockum, Harry A 
Doerfler, Magdalen, benefliciary, etc 
Doernbecher Manufacturing Co 

Doherty & Co. , Ben C 

Doig, Inc. , William S 
Domenico Fante's Sons, Inc 
Donaghey Real Estate & Construction 
Donaldson Co. , Inc. , L. S 
Donaldson Iron Co 
Donaldson Realty Co 
Donalson, Erie M. , executor ' 
Donalson, John E. , estate of ' 
Dorn, Louis, estate of 
Born, Rene 
D orn, R. J 

~ Estate tax decision. 
' Acquiescence relates to first issue in decision. 
' Acquiescence relates to issue 2 of decision. 

Co 

Delano, Moreau and William A. , executors 
Delatour Beverage Corporation 
De Lisser, Horace, estate of ' 
Deltox Grass Rug Co. ' 
Denholm & McEay Co 
Dental Co. of America 

1M10 
10892 
. 2459 
6926 

643 
20950 
8881 

r'sz 
12195 
18064 
8112 
5025 
8578 

. 10M8 
13038 
5668 
8005 
8680 

18574 
23968 
29740 
19462 
5040 

10012 
— 12733 

2528 
2528 

13526 
156 

5193 
548 

8867 
9780 
4M3 
1794 
3575 
475 
868 

8874 
14551 

( 
14887 
19152 
10800 
18905 
16312 
4468 
1050 
9974 
5762 

25859 
1629 
1629 

11218 
11220 
11219 

Volume, 

10 
12 

2 
7 
2 

15 
3 
6 

11 
15 
7 
7 
7 
9 

13 
4 
2 
7 

14 
15 
18 

9 
14 
6 
6 

11 
1 
8 
1 

10 
6 
8 
2 
2 
1 
1 

11 
18 
11 
11 
18 
2 
5 

12 
9 

. 12 
6 
6 

12 
12 
12 

Page. 

1086 
412 
102 
811 
444 
226 
848 

773 
706 
806 
286 
158 
279 

1865 
587 

1048 
729 

94 
205 

1085 
1876 
1155 
868 
732 
782 
620 
108 
722 
507 
141 

1871 
65 

127 
988 
641 

1082 
89 

921 
248 

812 
256 

1098 
766 
271 

1081 
271 
455 
455 

1102 
1102 
1102 
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No, 
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Dorn k Co. , R. J 
Douglas, George P. and Bessie P 
Douglas Park Jockey Club 
Douty, F. A 
Dowling, Robert E 
Downing Co. , T. D 
Dudley, W. S 
Duflield et al. , Divie B. , executors 
Duncan Co. , J 
Dunn Co. , John A 
Dunn Manufacturing Co 
Dunson Mil 
Durabilt Steel Locker Co 
Durkin, P. Frank 
Dustin, Annie M. , estate of ' 
Dyer et al. , George R. , executors ' 

18030 
288 

5738 
13329 
11449 
2276 

19392 
14954 
3152 
7020 

15815 
17019 
3121 
3644 
8629 
3351 

Volume. 

12 
1 
9 
9 
8 
2 

15 
14 
9 
8 

14 
10 
5 
4 
8 
5 

Page. 

1102 
372 
496 
218 
676 
469 
570 

1185 
1216 
955 
225 

1150 
239 
743 
919 
711 

limitations 
of decision. 

Eagle Shoe Manufacturing Co. , Inc 
Earle, Ellis P 
East Lynn Coal Co 
East Market Street Hotel Co 
Eastern Shoe Manufacturing Co 
Kastlack, James L 
Eastland, Thomas B 
Eaton, Charles F 
Eaton, Ezra Z 
Eaton, Malcolm H 
Eckstein, Elsie S 
Eckstein, Louis 
Edgar, Clinton G 
Edmonds', Jeanne, executrix 
Edmonds, John W. , estate of 
Edmunds, J. M 
Edwards, Walter A 
Egan 4 Hausman Co. , Inc 
Eggink, Henry 
Ehrlich, jr. , Franz, estate of 
Eimer k Amend 
Elba Manufacturing Co 
Electro Magnetic Tool Co 
Elfreth, Emily Allen 
Elias k Bro. , Inc. , G 
Elkins, Luther 
Elliott, E. M 
Elliott, W. H 
Ellis, Wade H 
Elm City Cotton Mills 
Elm City Nursery Co 
Elmhurst Investment Co 
El Paso k Southwestern Co 
El Paso Electric Co 
El Paso Electric Ry. Co 
Elsasser, Nelson A. , executor s 

Empire State Finance Corporation 
t Acquiescence relates to issue with respect to statute of 
r Estate tax decision; acquiescence relates to third issue 
t Estate tax decision. 

5593 
13565 
1251G 
8664 

12163 
4240 
9762 
2685 
2684 
2686 
679 

1171 
9354 
3940 
3940 
1842 

10021 
581 

6413 
4695 
2270 I 

6995 
7096 

17552 
11954 
18036 
16693 
10639 
26136 
7636 
6503 

22557 
672 

7049 
7048 

11448 
6805 

4 
12 
13 
11 
8 
3 

10 
2 
2 
2 
2 
2 

10 

4 
1 

10 
1 
7 
4 
2 
6 
7 

15 
10 
12 
15 
9 

15 

6 
11 

2 
10 
10 
12 
6 

24 
96 

116 
706 

1169 
41 

1245 
463 
463 
433 

19 
19 

110 
967 
967 
998 
39 

5G6 
152 
483 
603 

74 
290 
147 
508 

1058 
494 

1404 
1075 
309 

89 
101 

r9 

79 
681 

1322 
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Tax payer. Docket 
No. 

Board of Tax Appeals 

Volume Page 

Engineers Oil Co 

l Englander, A. L 
Engleman, F. J 
Engleman, M. S 
Ennis-Brown Co 
Entress Brick Co 
Erwin, J. C 
Erwin, Mrs. J. C 

' Escaville, jr. , William M 
Esperson, Mrs. Niels (Mellie) 
Essanbee Mines Co 
Essellen Realty Corporation 
Ettenson Winnig Dry Goods Co 
Evans, Leroy G 
Evans, W. L 
Evens 4r Howard Pire Brick Co 
Evergreen Road Land Co 
Eves, J. C 
Ewing, Joseph NeP 
Eyestone, Frank E 
Eysenbach, Oscar K 

10899 
11895 
14681 

802 
6198 
5981 
8471 

10006 
102ol 
10250 
2888 
7876 
2208 

14406 
862 

7847 
8221 
6797 

21644 
1669 

14068 
6463 

21107 

1 
8 
8 

10 
9 
7 
7 
8 

5 
12 

5 
8 
8 

16 
2 

18 
12 
10 

1148 

760 
1289 
1289 
1248 
588 
919 
919 
51 

616 
541 
789 
897 
806 

1180 
867 

1042 
115 
705 

1282 
716 

Fairchild, Marcus D. , estate of ' 
Fairchild, Nellie B. , executrix ' 
Faitoute Iron k Steel Co 
Falketind Ship Co 
Faltico, George 
Farlow, Samuel, estate of ' 
Farm Implement Co 
Farmers 4r Merchants National Bank 
Farmers'k Merchants National Bank of Nocona, 

Tex 
Farmers ter Merchants State Bank 
Farmers Bank k Trust Co. , executor ' 
Farmers' Cooperative Association 
Farmers Cooperative Co 
Farmers Elevator Co 
Farmers' Fuel Co 
Farmers Loan k Trust Co. , administrators 
Parmers Loan 4r Trust Co. executor s 

Parmers' Loan k Trust Co. and Isabelle W. Tilford, 
executors 

Farmers' Union Co-Operative Association 
Faroll-Bittel Co 
Pawkes, Leslie H 
Fear ck Co. , Inc. , Fred 
Federal Bearings Co. , Inc 
Federal Gas, Oil 4 Coal Co. , trustees for 
Federal Holding Co 
Federal Plate Glass Co 
Feiges, Max 
Peldman, David 

~ Estate tax decision. 
s hfonscquiescence notice in this csee„published in Cumulative Bu 
~ Estate tax decision; acquiescence relai, es to issue 1 of decision. 

19022 
19022 
10547 
8706 
1601 
7268 
9823 
5570- 

12990 
1811 

10914 
654 

16842 
13424 

210 
1899 

18284 

8286 
11055 

737 
11805 
9827 
9288 
7888 
2008 
1055 
6086 
5604 

9 
9 

11 
6 
3 
7 
6 
8 

10 
2 

10 
7 

13 
18 

1 
8 

16 

3 
18 

1 
14 
9 
9 

15 
1 
6 

18 
8 

lletin IV-2, recaued. 

416 
416 
818 

44 
726 
172 

1069 
58 

709 
130 
43 

657 
1080 
1079 
1058 

97 
181 

884 
969 
467 
977 
34 

1068 
278 

1144 
851 

1866 
484 
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Docket 
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Volume. 

208g 
5592 
8980 
2216 

11818 
8671 
7475 
7244 

10440 
988 

27597 
492() 

18688 
15279 
'24877 

6805 
4839 
1869 
6468 
980 
740 

6913, 
l9 

8021 
1280 
2817 
9889 
687 

2334 
2790 
2581 

18912 
18912 
7594 

483 . 

12809, ' 

5120, 
7212 
7212 
7856 

' 

18829 . 

17945 
746 

10883 
151 

12221 
10103 
18118 
9944 

10286 
7141 
2881 

10576 
10577 
19064 
2521 

nal property~ 

Fell, A. H 
Fellows Medical Manufacturing Co 
Fenner, Charles E. and Virginia S 
F'erguson, Charles A 
Ferry Market, Inc 
Fibre Container Co 
Fibre Yarn Co 
Ficklen Tobacco Co. , E. B 
Fidelia Investment Co 
Fidelity-Philadelphia Trust Co. , executor 
Fidelity Trust Co 
Fidelity Trust Co. i 
Field & Co. , Marshall 
Filer Fibre Co 
Finance Exploration & Development Corporation 

of America 
Finek Co. , Henry 
Fink Co. , George A 
Pinsilver, Charles 
Fippin, E. 0 
Firestone, Esther 
First National Bank of Durant, Okla 
First National Bank of Evanston, Wyo 
Pirst National Bank of Port Dodge, Iowa 
First National Bank of Goodland, Kans 
First National Bank of Los Angeles 
First National Bank of Marlow, Okla 
First National Bank of Rock Rapids, Iowa 
First National Bank of Sleepy Eye, Minn 
First National Bank of Stoughton, Wis 
First State Bank 
Fishel, Henry R 
Pishel & Marks 
Fisher, Carl G 
Fitchburg Steam Engine Co 
Plach, John H 
Fiaxlinum Insulating Co 
Fleming, C. F. , estate of ' 
Fleming et al. , Edmund H. , executors ' 
Fletcher, Charles H. , estate of ' 
Flexible File Co 
Flint, Ernest P 
Flint River Brick Co 
Florence Mills, Inc 
Florida Grocery Co 
Floyd, T. B 
Foer Wail Paper Co 
Foley, D. 0 
Pontius Shoe Co 
Forbes, Rose D 
Forbes, W. S 
Forgeus, J. W 
Forrester, D. Bruce 
Forrester, W. S 
Forrester-Nace Box Co 
Forstmann, Julius 

& Acquiescence relates to deduction of taxes on real estate and perso 
s Estate tax decision. 

5 
14 
5 
9 

10 
10 

16 
4 

13 
14 
14 

6 

5 
8 
2 
2 
6 
1 
7 
5 
6 
9 
6 
7 
2 
5 

14 
14 
7 
1 

18 
5 
9 
9 
9 

18 
12 

2 
9 
1 

11 
9 

12 
7 

7 
6 

12 
12 
12 

6 

268 
232 

772 
820 
167 
575 
479 

5l 
512 

1214 
411 
109 
755 
757 

1322 
1188 

76 
891' 
850 
809 
545 

9 
817 

1174 
850 

29 
816 

84 
586 

1176 
87 
87 

968 
242 
888 
676 
419 
419 
514 
909 

20 
81 

579 
412 
908 
877 

51 
1098 
209 
611 
291 
104 
104 
104 

21, 
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Taxpayer. Docket 
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Eoard of Tax Appeals. 

Volume. 

Fort Orange Paper Co 
Fort Wayne Engineering & Manufacturing Co 
Fort Worth Warehouse & Storage Co 
Foster & Glassell, Ltd 
Fostoria Milling & Grain Co 
Fowler, sr. , J. S 
Fox, Richard M 

Fox & Sons, Inc. , W. P 
Fox River Iron Co 
Francesconi & Co. , J. C. ' 
Francis, T J 
Frank & Seder Co 
Frank & Seder, Inc 
Frankel, Osmond K. , executor ' 
Frankel, Inc. , Sol 
Frankle & Tilton, Inc 
Franklin, Wirt 
Franklin Mills 
Prank-Sievers Undertaking Co 
Fraser, Arthur C 
Fraser Brick Co 
Fraser, George H 
Frazer, Fred 

Freedom Oil Works Co 

Freeland Cattle Co 
Frees, jr. , Peter 
Frey, jr. , et al. , Mitchell M. , executors William B. 

Scaife estate 
Friederich & Sons Co. , A 
Friedman Neckwear Corporation, L 
Friend, George B 
Friend, Oscar, executor estate of Herman A. Meyer 
Frischkorn, E. S 
Frost, Charles 
Frost et al. , B. Y. , executors 
Fruen Investment Co 
Puller, O. R 
Fulton, Guy 
Furst Bros. & Co 

641 
489 

8864 
9232 

17191 
8260 

( 
28904 
84477 
16889 
4748 

10585 
2525 

10614 
10615 
22514 
8182 
8258 

807 
9266 
9267 

11428 
2194 
6495 

12028 
5929 
9865 

( 

9707 
17882 
20128 
9518 

11807 

891 
8412 

19384 
5000 
1062 
7879 

26422 
10441 
1126 

10801 
9862 
3862 

1 
2 
6 
5 

11 
4 

15 
15 
5 

10 
2 

18 
18 
8 
8 
1 
7 
8 
7 
8 
6 

10 
6 

10 

8 
12 

1 
2 

15 
8 
4 
7 

16 
12 

2 
11 
11 
2 

1280 
1228 
586 
118 

1401 
427 

774 

115 
810 
658 

1087 
1 

1 

1207 
494 
510 
686 
977 

1290 
94 

846 
1252 
997 
409 

823 

1286 
787 

388 
1318 

61 
712 
686 
481 
554 

1295 
542 

1025 
64] 
96f 

Galatis, Jerry 
Gallagher, Thomas P 
Gallen Paper Co 
Galumbeck, C 
Galvin, John M. , administrator 
Gambee, Wheeler B 
Gamon Meter Co 

i Acquiescence relates to first issue of decision. 
x Estate tax decision. 

10747 
21862 

1877 
10641 

820 
3972 
395 

8 
17 
5 
9 
6 
4 
1 

21:. 

7f 
140r 
108i 
128x 
112! 
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Docket 
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Volume. Page. 

( 
3708 

14097 
3710 

13909 
5218 

321 
5061 
5818 
4242 
4017 
4517 

11084 
1906 
3984 
718 

5774 
3131 
1718 
5352 
3479 
5215 
3879 
3888 
5365 
5366 
5367 

12394 
3495 
9412 
2677 

13848 
1536 
5387 
1785 
3851 

12509 
964 

7746 
2395 
3724 

10338 
227 

14029 
3500 
5992 

13273 
10176 
5389 

11615 
243 

11907 
11173 
11463 

) u 

) 11 

Garber, B. A. ' 979 

Garber, M. C. ' 

Gardiner, H. K 
Gardner Governor Co. z 

Gardner Printing Co 
Garretson, Sophia M 
Gaskins, F. W . 
Gassner, Louis 
Gate City Coffin Co 
Gatlitf Coal Co 
Geiger 5r Braverman Furniture Co 
Gem State Lumber Co 
General Lead Batteries Co 
George, Mike 
Georgia Car k Locomotive Co. ' 
Georgia Manufacturing Co 
Georgia State Savings Association 
Georgia Veneer 5: Package Co 
Germantown Braid Co 

979 
1089 

70 
37 

1381 
619 

1071 
226 
726 
171 
489 
392 
124 
986 
893 
748 
584 

1336 

7 
5 
4 

10 
4 
4 
3 
8 
2 
2 
2 
6 
2 
5 
4 
2 
3 

Gerst et al. , Herbert J 658 

15 
3 
7 
3 

14 
1 
4 
2 
2 

-13 
1 
6 
2 
6 

11 
1 

10 

7 
15 

7 
4 
9 
1 

12 
12 
11 

624 
441 

1249 
334 
921 

1066 
335 

75 
1317 
926 
967 
864 

122l 
105 
151 
337 
165 

1290 
860 
199 
955 

1073 
1355 
249 
874 
874 
92 

amounts are 
nder agreeme 
ether such pr 
ves, 
lication of Ay 

nts of Decem 
oportionate 

ber 14, lfug, 

ers deoision (1 B. T. A. , 

Gessell et al. , Egbert G. , executors ' 
Gettys, M. E 
Giant A1'ire & Rubber Co 
Gitford, Harry N 
Gilbert Creek Land Co 
Giles, Ada R 
Giles Co. . George A 
Gillen, Margaret 
Gillespie, Richard T 
Gillespie Coal Co 
Gilliam Manufacturing Co 
Gilovich k Co. , Joe 
Gilson, Harry W 
Girard Coal Co 
Glackner Realty Corpora, tion, John 
Glady Manufacturing Co 
Globe Outlet Co 
Goellner Furniture Co 
Goerke Co. , The 
Goethel Co. , Alfred C 
Golconda Oil Co 
Goldberg, Harry S 
Goldberg, Louis M. 
Goldberger, Leo G 
Goldman, H 
Goldman, I 
Goldman, Louis J. , estate of 4 

t Acquiescence relates to issue as ta whether the income realized u 
is taxable in propartior. able amounts ta the several petitioners or wh 
taxable one-half ta the petitioners and one-half to their respective wi 

i acquiescence does not relate to that part of decision involving app 
11M) . 

3 Acquiescence relates only to issue 1 in decision. 
~ Estate tax decision. 
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Goldman et al. , Robert P. , executors ' 
Goldschmidt et al. , Georgette, executors ' 
Goldschmidt, Henry P. , estate of 2 

Goldsmith, I illian M 
Goldstein, David S 
Goldstein, Elias 
Goldstein, Mrs. Elias 
Good Manufacturing Co 
Goodin, C. W. , estate of ' 
Gooding, Mrs. E. G. s 

Gooding, Mrs. Fred W. ' 
Goodlatte, Raymond R 
Goodman, Emma E. , estate of ' 
Goodwin, C. H 
Goodwin, Mollie 
Goodyear, Charles A. , estate of ' 
Gopher Granite Co 
Gordon Furniture Co 
Goss Printing Press Co 
Gottfried, Hedwig B 
Gottlieb Bros 

11468 
16188 
16188 
6335 
5161 
8268 
8269 

19840 
4220 
8264 
8268 
4007 

10124 
21387 
21388 
10804 

2470 
5224 
8553 
887 

( 
7806 

18082 
24681 

( 
1856 
2874 
2878 

21116 
19827 
18792 

2584 
-8659 
2840 
8113 
716 

4552 
148 

4508 
1477 

10489 
8438 

11850 
8574 
8836 

10124 
8127 
3784 
2811 

168 
8000 
5690 

11926 
1082'7 

11 
14 
14 
7 

15 

12 
9 
9 

11 
5 

11 

1 

15 

) 5 

8 
9 

15 

5 
8 
5 
7 
2 

1 
4 

12 

j 5 

8. 
2 

12 
5 

5 
1 
2 
6 
9 

10 

92 
1010 
1010 
151 
425 

1142 
1142 
588 

1277 
889 
888 
165 
823 

1209 
1209 
838 

1216 
311 
365 
297 
684 
549 

1166 
18 
18 

1119 
1166 

174 
395 

1026 
1168 
286 
672 
847 
222 

1264 
552 
888 
225 

467 
979 
828 
442 

1328 
887 
152 
910 
587 

1281 
886 

Goulston Advertising Agency, Inc. , Ernest 

n whether t 
e years on o 

he company 
bligstiona of 

g the questio 
t paid in thos 

y for 2jj27. 

Graft, George E 
Gramercy Investing Co. of New York 
Gramercy Investing Co. of Pennsylvania 
Grand Rapids National Bank 
Grant, Helen M. W. , estate of ' 
Grant Construction Co. , George J . 
Grant Trust Bz Savings Co. , trustee 
Gras, Rudolph 
Graves, George K 
Grav, jr. , J, J 
Gray, W. H 
Gray ik Davis, Inc 
Gray Printing Co. , The 
Graydon, Samuel 
Great Bear Spring Co. ' 
Great Northern Ry. Co. 4 

Green Oil Soap Co 
Greenbaum, Michael H 
Greenebaum, Moses E. , executor ' 
Greene Co. , H. V 
Greenville Coal Co 
Grcenville Opera House Association 
Greenville Textile Supply Co 
Greenwood Cemetery Association 
Greever, Mr. and Mrs. B. B 
Greylock Mills ' 
Griesemer, Chester D 

1 Estate tax decision. 
5 Revokes nonacquiesc5mce published in Cumulative Bulletin VI-2 at page 7. 
5 Acquiescence relates to depreciation and obsolescence adjustments. 
5 Acquiescemce relates to all gssues of decision except issue involvin 

should accrue as income in the taxable years interest earned but no 
other corporations owned by it. 

5 Acquiescence in decision in so fsr as the Board holds that there is ho deficienc 
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Docket 
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Griffin, P P 
Griffith, A. C 
Grill, Inc. , August 
Grimmer, Henry 
Grittman, Fred 
Grover, Arthur B 
Guarantee Construction Co. ' 

Guarantee Title 5t Trust Co 
Guelph Hotel Corporation 
Guenther, P'aul 
Gxtggenheimer, H. Randolph 
Gurnee, Walter S. , estate of 
Gus Sun Booking Fxchange Co 
Gutterman i' Sons Co. , A. M 
Gutterman Strauss Co 

. 11546 
11400 
73?2 
3393 

16025 
1159 

( 
1!frs 

6063 
1064 
1755 

13625 
10441 
10786 
10458 

234 

Volume. 

7 
11 
9 
3 

ll 
3 
2 

10 
7 
2 
9 

12 
13 
8 
1 

Page. 

1:094 
565 
381 
313 
122 
508 

1145 
599 

1043 
105 
418 

1295 
1066 
1187 
243 

3542 
12717 

9421 
9421 

463 
16023 
11650 
13552 
4612 
6848 
3582 

12470 
12470 

( 
14063 
25. 751 
13597 
13596 

. 1 3. 1 
2507 

10516 
13751 
20501 
10914 
11163 
2054 

589 
11758 
16520 
3486 
8516 
6744 
6744 
5109 

19708 
7981. 
4500 

3 
13 
10 
10 

1 
15 
6 

16 
3 

14 
2 

10 
10 
14 
15 
15 

1 
3 
6 

12 
16 
10 
10 
2 
2 

11 
15 
5 
6 
6 
6 
8 

15 
5 
2 

72 
986 
741 
741 
666 

1034 
15 
71 

1172 
584 

1220 
1034 
1034 
488 

96 
96 

694 
1045 
1054 
811 

68 
43 

1036 
302 
440 
800 
592 

1039 
613 
860 
860 
670 
621 
981 

1200 

m Cumulst ive Bulletin Vrr-S, page 

V-l, sh reca 
utions. 

lied. 

Haas, Otto 
Eadaway, J-ohn B 
Hsdden, jr. , et al. , John A. spinwall, executors ' 
Hadden, Marie Torrence, estate of ' 
Hagerstown Shoe 4 Legging Co 
Eagerty Shoe Co. , P 
Hall, Charles Ward 
Eall et al. , John S. , executors 
Eall Co. , Inc, F. A ' 
Hallahan, Stephen J 
Esaam, edwin C 
Hallenbeck, Harry C. , estate of 
Hal'lenbeck, John J. , executor 
Hailer, Mary 4 

Eamerslag, J. P 
Eamerslag, Julian L 
Hamilton t('x Chambers Co. Inc 
Hamilton Manufacturing 6o 
Eammack, — Rish Sons Co 
Hammerschmidt tt's Franzen Co 
Hammersley, Charles E 
Hammon, Hiram F. , estate of ' 
Hammond, , J. H 
Hampton Co 
Hampton Cotton Mills 
Hancock Construction Co. et al 
Hancock Knitting Mills 
Haney and wife, Edgar P 
Hanly, W. W 
Hansen, Hans C. , estate of 
Hansen, H. Alfred, executor 
Eanson, Maud Hastings 
Harding Glass Co 
Hardy, George W 
Harmony Grove Mills, Inc 

i Acquiescence relates te fourth issue of decision. 
s Fstste tax decision; nonscqufescence. notice in this. case published 

47, revoked. 
l Nouacquiescence notice in the case of F. A. Hall Co. , Inc. (C. B. 
t Acquiescence does not relate to deductibility of charitable. contrib 
' Estate tsx decision. 
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7 
10 

250 
1374 

7053 
10980 

Harnsberger's, Inc 
Harris, Allen 
Harris, Charles L. , administrator estate of W 

L. Harris, deceased ' 
Harris, J. L 
Harris, Sam H 

Harris, William L. , deceased, estate of ' 

Harris Amusement Co. of Michigan 

Harris-Emery Co 
Harris Grocery Co. , Inc. , W. H 
Harrolds Motor Car Co 

illiam 
5 

14 
41 

1259 
871 

41 

190 
297 
216 
429 
973 

1062 
211 
211 
98 

714 
1019 
1171 
1300 

890 

4426 
10430 
8614 

4426 
17841 
17842 

113 

6184 

( 

834 
9032 

12781 
3916 
2021 
9016 
7400 

2772. 5 
2984 
4335 
7102 

11 
5 

15 
10 
3 
5 
2 

9 Hart Cotton Mills 

7 
2 

12 
7 

16 
5 
2 
6 

2 
13 
8 
8 

10 
6 
5 
5 

13 
6 
1 
4 
6 
7 
6 

12 
2 
9 
9 
7 
8 

11 
15 
15 
11 

4335 
14817 
5106 
5107 

c 
9501 

11454 
5781 
5931 
5931 
9882 
418 

1469 
844 

9584 
7247 
9584 

13119 
2247 

10285 
10285 
6015 

11141 
11944 

''( 13695 
15914 
9237 

10175 

1300 
1352 
670 
670 

993 
1297 

199 
199 
837 

1023 
1207 
1274 
1165 

46x 
116( 

51 
153 

136i 
136i 

1]x 
74( 

130' 
137' 

41( 
122( 

1988 
1-988 
4575 

3 
3 

10 

40i 
40l 

5' 

of timber owned on that date. 

Hart, John W 
Hartford & Connecticut Western R. R. Co 
Hartford-Fairmont Co 
Hartford Hat & Cap Co 
Hartley, Harry 
Hart-Wood Lumber Co 
Haskell„George S. , estate of 
Haskell, J. Amory, estate of 
Haskell, Kathryn M. , executrix George S. Haskell 

estate 
Hass, E. S. ' 
Hastings, Alice M 
Hastings, O. B 
Hatzel & Buehler, Inc. ' 
Haupt, Joseph J 
Hausmann, Louis, executor ' 
Hausmann, Theresa R. , estate of 1 

Haverstick, /Edward E 
Hawkins, C. A 
Hawks Nursery Co 
Hayes Textile Co. , Inc 
Haynes, Charles H. , executor 
Haynes, Frederick J 
Haynes, R. R. , estate of 
Hayslett, John 
Hazlett & Moss, Inc 
Hearn, Benjamin F. , estate of 
Hearn, Ethel D. , administratrix 
Heath, F. E 
Heathcote, Bruce, administrator 1 

Heaton Construction Co. , C. T 
Heddon, Charles 
Heifetz, Jascha 
Heineman Lumber Co, ' 
Held, Antoinette B. , executrix estate of William D. 

Held 
Held, William D. , estate of 
Heller et al. , E. S. , executors 

~ Estate tsx decision. 
2 Acquiescence relates to second issue of decision. 
x Acquiescence relates to issue ss to market value on March 1, 1913, 



AcqvrzsozNozs — Continued. 

'l'ax payer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Heller Bros. Co 
Heller Tool Co 
Hellman, Isaias W. , estate of 
Henderson, Mrs. Alice D. , executrix 
Henderson, jr. , Mrs. S. H 
Henderson, jr. , S. H 
Henderson Co. , F. C 
Henderson Cotton Mills 
Henderson Overland Co. , The 
Henderson Tire k Rubber Co 
Heninger et al. , J 
Henry, John 
Henry, Mattie F. , conservatrix ' 
Henry, R. D 
Hensler Brewing Co. , Joseph 
Herald-Despatch Co 
Herenden, Ellen C. , estate of ' 
Hermalbrecht, John 
Heron Metal Bed Co 
Hess Bros. s 

Hess Building Co 

Hessenbruch et al. , Herman M. , executors 
Hessenbruch, Ida M. , estate of 
Heublein, Inc. , G F 
Hewett Grain ds Provision Co. of Escanaba 
Hexter, Percy K 

. Heydrick, L. C 
Heyn, Otto P 
Hibbard, Spencer, Bartlett tk Co 

Hickory Spinning Co 

Hickox, Lee 
Hicks, John A. , estate of ' 
Hicks, L. R. and R. A. , distributees ' 
Higginbotham-Bailey-Logan Co. ' 
High et al. , Horace S. , beneficiaries 
Highland Amusement Co 
Highland Land Co. , Ltd 
Highlands Casket Manufacturing Co 
Hill et al. , G. H. , administrators ' 
Hill, H. B 
Hill, J. L 
Hill, Lena G 
Hillenmeyer, H. F. , estate of ' 
Hillenmeyer, Mary, executrix estate of H. F. Hil- 

lenmeyer, deceased ' 
Hillman, M. P. G 
Hinckley, Ralph L 
Hinshaw, R. E 
Hirsch Distilling Co. , S 
Hirst 5r Begley Linseed Co 
Hitchcock, Halbert K 

r Estate tax decision. 
r Acquiesceuce relates to first issue of decision. 
r Acquiescence relates to third issue of decision. 

92026' — 80 — 8 

9078 
9072 
4575 
1875 
1917 
1916 
5272 
5504 
4776 

11958 
205 

6875 
7268 
3545 

11874 
4556 
6983 

752 
3286 
8089 

13986 
19251 
20845 
39003 
17907 
17907 
18125 
18688 

7878 

5508 
8788 
7481 
ssr 

6702 
7258 
7258 
4691 
6291 
5816 
2820 

582 
4220 
1689 
6215 
5800 
1862 

1862 
2372 
4198 

38021 
15816' 
7482 
6107 

9 
9 

10 
2 
2 
2 
5 

12 
9 
6 
7 
8 

12 
4 
5 
6 
2 
7 

15 

10 
10 
18 
14 
8 
7 

5 
2 
1 
7 
9 
9 
8 
7 
8 
2 
6 
8 
3 
9 
8 
2 

2 
2 
6 

16 
14 

4 

1823 
1823 

58 
827 
327 
827 
570 

1212 
1088 
716 

1318 
131 
172 

72 
25 

1096 
1272 
1091 
305 
729 

891 

763 
768 
911 
281 
888 
950 

1256 
464 
489 
409 
142 

1226 
1226 
566 
495 
584 
100 
778 

1277 
761 
132 

1159 
1322 

1822 
1265 
312 

1286 
1078 
1160 
273 
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Hochschild, Berthold 

Hochschild, Harold E 
Hodges, Fred G 
Hoe & Co. Inc. , R 
Hof Brau ko. ' 
Hof Brau Co 
Hoffman, Frnest Gustav, estate of 
Hoffman H. C 
Holden Jr Martin Lumber Co 
Hollingsworth, Turner & Co 
Holmes, Lelia V. , estate of 
Holt et al. , James H. , executors ' 
Holt, Robert L. , estate of ' 
Holt-Granite Mifis Co 
Holt Plaid Mills, Inc. , E. M 
Holton & Co. , Frank 
Home Beneficial Association 
Home Industry Iron Works 
Home State Bank 
Honig-Cooper Co 
Hood, Charles H 
Hooper, Harry B 
Hopkins, Walter L 
Hortenstine& J. L. , coadministrator ' 
Hoskins, John 
Hoskins Lumber Co. , J. S 
Hotel Grunewald Co. , Ltd 
Hotel Patten Co. et al 

Hotel Wisconsin Realty Co 

Houck Co. , Ltd 
House & Herrmann 

Houston Belt & Terminal Ry. Co. ' 
Hovely, Peter P 
Hovey Co. , C. F 
Howell, Fred H 
Howell, Thomas A 
Hower & Seaman, Inc 
Hub Dress Manufacturing Co 

Hub, Inc. , The 

Hub Shoe Co 
Huber; William D 
Hudson, Charles I. , estate of s 

Huey, A. L 
Huff, Andrews & Thomas 
Hughes, John N 
Hughes Coal Co 

Hughes Co. , Ed. S 

Hughson, Frank C 

' Acquiescence relates to first issue of decisiou. 
s Estate tax decision. 
s Acquiescence relates to third issue of decision. 

4058 
3080 
4057 
7729 
7216 
6134 
4636 
7914 
6611 

826 
666 

7970 
12636 
12686 
1784 
8745 

10261 
19o89 
7991 

14462 
15000 
6990 
5271 
1476 
8638 

10241 
2890 
1593 
5792 

11755 
22220 
22221 
8159 

I 14090 
l 80958 

8494 
1677 
544. 8 

12489 
12492 
4196 

288 
3653 
3654 
1170 
9975 
3861 
6132 

886 
9104 
7142 
6748 

14120 
6690 

11294 

9 
7 
6 

12 
8 

1 
10 
14 
14 
1 
9 

10 
16 
8 

15 
11 
4 
8 
2 
8 
7 
3 
5 

13 

12 

1. 0 

787 

78? 
1858 
1277 
442 

1067 
1272 
474 
511 
958 
705 
664 
564 

1246 
1860 
1817 
1819 
1267 
121 
896 

1020 
897 
649 
697 
299 
846 
761 
948 

670 
621 

1364 
1099 

175 
510 
510 
261 
197 

1259 
836 

1 
711 
870 
542 
206 
806 
949 
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Hulbert, Edmund D. , estate of 1 

Hulme, J. H 

Humphrey Co. , A. B 
Humphries, C. C 
Huning 1VIercantile Co 
Hunnicutt, Mary L 
Hunt et al. , Ethel P. , executrices ' 
Hunt, John K. , estate of s 

Hunter, Mrs. Ollie 
Hunter Coal Co 
Huntington & Clear6eld Telephone Co. and Surn- 

merville Telephone Co 
Hupfel Co. , Inc. , J. Chr. G. s 

Hurle, A. 
Huron Buildrng Co 
Huron Portland Cement Co 
Hutchins Lumber & Storage Co. ' 
Hutchinson, James M 
Hutchinson, William N 
Hutchison, Charles 5 

Hutterische Bruder Gemeinde et al. , trustees, etc 
Huyler's 

Hyams Coal Co. , Ltd. , et al. , Robert P 
Hyman et al. , Edwin C, , executors ' 
Hymel Planting & lVIanufacturing Co. , Louis 

11204 
11027 
15829 
18498 
3511 

15 
8621 
9801 
9801 
6292 
2503 

358 
9884 
7339 

18127 
3334 

3307 
11284 
11285 
8058 

15757 

1445 
219 

17895 
2903 

) 

) 

15 
3 
1 

10 
12 
12 
7 
2 

1 
9 
6 

15 
9 
4 

11 
11 
13 
14 
8 
1 

16 
5 

818 
31 

312 
441 
130 

1004 
396 
396 
4-95 
828 

731 
944 
695 

1107 
181 
705 
789' 
789 

1187 
771 
13 

217 
762 
910 

Illinois Merchants Trust Co. , executor ' 
Ilhnois Merchants Trust Co. , executor estate of 

William R. Manierre, deceased 
Illinois Paper Box Cp 
Iillinois Smelting & Refining Co 
Imperial Furniture Co 
Inffependent Aetna Sprinkler Co 
independent Brewing Co. of Pittsburgh ' 
Independent Electric lMachinery Co 
Index Notion Co. " 
Innes-Behney Optical Co 
International Bedding Co 
International Boiler Works Co 
Inter-Ilrban Coristruction Co 
Iron City Electric Co 
Iron City Improvement Co 
Irwin, Jenni'e I. , executrix estate of Mary K. 

McCahill 
in, J. F Irw' 

11204 

3106 
770 

21180 
16929 

25755 
3242 
2742 
1023 
3368 

12783 
2322 
4387 
6103 
2188 

2547 
9892 

12 

4 

16 
9 

15 

8 
3 
7 

14 
8 
4 
4 
4 

103 
1227 
1410 
713 
521 
870 

1116 
90 

982 
863 
283 

1030 
1178 
305 

875 
687 

r Estate tax decision; acquiescence relates te issues concerning checking account, real estate, and pension 
fund. 

' Estate tax. decision. ' Acquiescence relates to goocl-will aud bsd-deht issues, 
r Acquiescence'does not relate to that part of decision involving application of Ayers decision (1 B. T, A„ 

1135) . 
r Acquiescence relates te deduction of east of. wardrobe and traveling expenses, 
6 Acquiescence relates only to issue 1 in decision. 
r Aoquiescence does not apply to that part of decisien relating to appeal of Guaranty Construction Co. 

(g B. T. A. , 1145) ~ 
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Irwin Fuel Co. , J. F 
Isaacs 4r Co. , Inc. , Reub 
Island Line Shipping Co 
Israel, Joseph 
Ives, Holmes 

9030 
59 

3414 

( 
27780 
31428 

5646 

303 
4. 5 

1055 
981 
934 

Jack, Cecil M 

Jackling, D. C 
Js, ckson, Annette T. ' 
Jackson, George A. ' 

Jackson, James J 

Jackson, Willis K. ' 
Jackson fk Tindle r 

Jackson Sanatorium k Hospital Co 
Jacobs, William M 
James, Arthur Curtiss ' 
James, J. R 
Jamestown Worsted Mills 
Jarecki Manufacturing Co 
Jaudon Engineering Co. , H. S 
Jenckes Spinning Co 
Jennings, J'. T 
Jewelers Building Co 
Jewett 4r Co 
Joel, B. F 
Joel, L. B 
John Hancock Mutual Life Insurance Co 
Johns, Margaret K 
Johns, Wallace C 
Johnson, C. L 
Johnson, Charles R 
Johnson, E. C. , executor 
Johnson, Earl 0 
Johnson, Edwin M 
Johnson, Fannie W 
Johnson et al. , Homer S. , executors ' 
Johnson, J. L 
Johnson, jr. , John E. , estate of 
Johnson, Kate, estate of 
Johnson, Nels A 
Johnson, R. H. , estate of 

Johnson, Robert G. , executor 

Johnson, Sarah L. , estate of ' 
Johnson et al. , Seymour-, executors 
Johnson, Stephen O. , estate of ' 
Johnson, T. H 
Johnson, Theodosia, executrix 
Johnson Locke Mercantile Co 

Johnston, J. T. M 

~ Acquiescence does not relate to tentative tax issue. ' Estate tax decision; acquiescence relates to value of stock. 
~ Estate tax decision. 

14995 
17662 
4272 
9001 
9002 

12944 
12945 
15996 
17856 
9003 
9000 
3089 

10742 
2509 
4068 

92 
10798 
14060 

215 
3222 
1533 
5416 
6801 
6802 
9047 
8353 
8352 
7565 
9877 

11250 
8259 
1415 

15301 
9550 

10748 
3839 
7442 
3265 
7441 

7442 
6812 
6812 
9550 
6870 
3839 

32226 

( 
8466 

10928 

18 
9 

11 
11 

12 

11 
11 
9 

11 
13 
2 
1 

12 
15 
4 
3 
2 
8 
9 
9 

10 
9 
9 
7 
8 

13 
5 

10 
8 

11 
8 

10 
6 

10 
10 
10 
10 
11 
? 
4 

15 

'726 

812 
1257 
1257 

702 

125'7 
1257 
734 
496 
764 

1071 
659 

1165 
161 
765 

1180 
540 
854 

1027 
1027 
736 
232 
232 
456 
992 
850 
258 

95 
108 
534 
857 
967 
229 
472 
229 
229 
411 
411 
534 
556 
967 

1314 
825 
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Johnston, Mary Virgil, executrix ' 
Johnston, W. F 
Johnstown Building and Loan Association 
Johnstown Democrat Co. , Inc 
Joliet-Norfolk Farm Corporation 
Zones, E. W. , administrator 
Jones, Mrs. E. W. , estate of 
Jones, George C 
Jones, Henry M 

Jones, Herschel V 
Jones dt Co. , T. P 
Jones Hollow Ware Co 
Jones Lumber Co 
Jordan Marsh Co 
Joslyn Manufacturing k, Supply Co 
Joyce-Koebel Co. , The 
Jumel Realty fk Construction Co 
Justus dt Parker Co 

K 
Kahn, Albert 
Kahn, Eugene S 
Kahuku Plantation Co 
Kaiser, Arthur 

Kaltenbach k Stephens, Inc 

Kamper, Louis 
Kanawha City Co 
Kansas Miihng Co 
Kansas Savings k Trust Co. et al. , administrators 

of estate of A. W. Shulthis, deceased 
Karges Hosiery Co 
Karno-Smith Co 
Karr, Edmund J 
Kartman, Abe 
E asco Mills, Inc 
Kass, Max and Jennie 
Katz & Besthoff, Ltd 
Eaufman, E. R 
Kaufman, Mrs. E. R 
Kaufman, Ltd. , Harry S 
Kaufman, Samuel R. , estate of ' 
Kaufman, Straus Co 
Kaufman, Una Libby, executrix r 

Kaufmann, Alfred D. , estate of ' 
Kaufmann, Raymond M. , executor ' 
Kaweah Lemon Co 
Kay, Wallace G 
Eean, Hamilton F 
Keeler, Isaac P 
Keeler Brass Co 
Eeeler Realty Co 
Keen, Herbert Ide 
Keenan, Katherine P r 

Keener's Oil, Natural Gas 4 Fuel Co 
i Estate tsx decision. 

6352 
15298 
2898 
1647 
6795 
8218 
8218 
4864 
7825 

12662 
944 

4294 
14751 
8275 
4458 
9809 
4267 

11758 
18770 

18842 
10430 
19156 
1289 
9426 

19702 
22281 

6100 
14680 
2885 

1827 
11884 
14619 

1525 
18244 
22855 

1259 
4707 

12811 
12812 

( 
8154 

. 11845 
4698 
2649 
4698 

10907 
10907 
4588 

10102 
10745 
6379 
6218 
6218 

22262 
6852 
7862 

7 
12 
6 
2 
8 
8 
8 
6 

1 
2 

12 
5 
8 
6 
6 

11 
18 

14 
14 
12 
2 

14 
13 
3 

2 
8 

13 
2 

10 
16 
1 
5 
9 
9 
5 
5 
2 
5 

11 
11 

5 
10 
10 
8 
9 
9 

15 
7 
6 

1054 
1204 
463 
93 

824 
981 
981 
451 

1286 
1226 
1218 

48 
1159 
558 
749 
408 
800 
127 

125 
1259 
977 
609 

1009 

767 
912 
709 

1258 
767 
449 
685 
174 
859 

1115 
750 

1180 
1180 
828 
31 

718 
81 

412 
992 
534 
97 

914 
293 
293 

1248 
1054 
268 
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Keewis Realty Co. 
„ 

Inc. ' 
Eeim, F. D 
Kekaha Sugar Co. , Ltd 
Keller, Id'a E. B 
Eellor Mechanical Engineering Corporation 
Kelley, Harry P 
Kelley, Thomas F 
Kellogg, Conlnllssioil Co 
Kelly, Armin L, , administrator ' 
Kelly, Daniel 
Kelly, H. J 
Kelly, Marie H. , estate of ' 
Kelly, Oliver Warren, estate of ' 
Kelsey, S. R 
Kelso, Virginia 
Kemper, Jackson B. , administrator 
Kenefiek, Nellie, executrix estate of William Eene- 

fiick, deceased 
Kenefick, William, estate of 
Kennedy, D. J. , deceased, estate of ' 
Kennedy et al. , Annie S. , executors ' 
Kennington Co. , R, E 
Kennington Realty Co 
Kenny Bros. Co. , The 
Eenosha Fruit Co 
Kensington Water' Co 
Kentucky Electric Lamp Co 
Kentucky L'and, Gas k Oil Co 
Kessler, George A. , estate of '= 
Keteham, H. R 
Keystone National Bank of Pittsburgh, Pa 
Kier& E. L 
Kier, W. E 
Ifieser k Son Co. , Ine. , F 
Kilby Car 4t Foundry Co 
Kimball, David 
King, Earl 
King, Ella, Daly, executrix 
King, Robert C. , estate of 
Kifng, William C 
King Lumber fk Oil Co 
King-Parker, Ine 
Kingsley, Louise 
Kingston, George M 
Kington, Hammond L 
Kington, O. M 
Kington, W. W 
Kins, Abraham 
Kirk Coal Co 
Kirkendall, F. P. , estate of ' 
Eirtland Bros. fir, Co. , Ine 
Eissel, Caroline T s 

~ Acquiescence relates to depreciation and obselescenee adjustments 
r Xstate tat decision. 
s Acquiescence relates to deduction of fees paid to attorneys. 

291 
6741 
6891 
7086 
8945 
7092 
8865 
1796 

12894 
7092 
6082 
8851 

12198 

528 
528 

5244 
5244 
7886 
7837 
7884 
1580 
410 

19018 
14837 

1473 
8182 

14531 

15986 
10990 

9942 
8283 
8283 
6729 
9695 
8315 

12288 
8892 
8216 
8409 
8217 
6760 
2879 
8094 
4482 

21788 

12 

18 
2 
6 
9 
9 
6 
8 

10 
8 

15 
8 
6 
9 

8 
8 
4 

8 
8 
1 
2 

16 
14 
2 
8 

18 
15 
15 
15 
4 
8 
9 

10 
10 
10 

6 
11 
8 
8 
8 
8 
3 

15 

888 
1240 
690 
494 
990 
882 
884 
771 

1198 
141 
257 
624 

1198 

659 
659 
880 
880 

1080 
1080 
1019 

63 
680 
608 ' 

888 
1207 
1208 
786 

1114 
1114 
859 

1294 
475 
502 
698 
698 
808 

1258 
884 
296 
981 
981 
981 
981 

1848 
755 
771 
669 

1270 
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( 

3707 
11986 
13061 

( 

3707 
11986 
18061 

Kistler et al. , Florence L. , administrators ' ll 

11 Kistler, William F. , estate of ' 

Kistler Land k Improvement Co. ' 
Klau, Van Pletersom, Dunlap, Inc 
Klauber Embroidery Works 
Kleeman Dry Goods Co 

12355 
6331 

12488 
2874 
4004 
4005 
6061 
6102 

10157 
10430 

1495 
11318 
2775 

19430 
7959 

20503 
2441 

671 
1835 
779 
869 

9 
9 

11 
2 

Klein, Florence L. s 617 

Klein, Isadore 
Kling, Mary Clark 
Klise, Elmer 
Knapp, Kittie A 
Knapp Bros. Co 
Knif%n, Leonard 
Knoerschild, E. C 
Knox, Chester B 
Knox et al. , Grace M. , executors 

H. Knox 
Knox, Seymour H. , estate of 
Knoxville Brick Co 
Knutson Hardware Co 
Kobbe Co. , Inc. , Philip 
Koch tl'r Co. , Inc. Isse 
Koelle, William F. B 
Koen Bros. , Inc 
Koepiii, Joseph 0 
Kolynos Co 
Konigsberg, Nathan 
Konold, Barbara 
Kossar k Co. , Inc 
Krauss, Alexander 
Kreipke, A. C 
Krieg Tanning Co 
Krull, Francis 
Kuhr et al. , Jurgen 
Kuhr tI'z Sons, Jurgen 
Kunkel & Co. , Inc 
Kurtz, Max 

14 
1 

10 
7 

13 
5 

16 
2 

1259 
1048 
1234 
790 

1300 
1274 

6tg 
1107 

estate of Seymour 
143 
143 
481 

3 
3 

12 
5 
4 
1 
7 
1 

13 
4 
4 
9 

16 
5 
7 

10 
12 
12 
3 

2936 
2986 
8844. 
4384 
3808 

322 
6093 
712 

14006 
4130 
6016 
9670 

13400 
3611 

10716 
3318 

16985 
18436 
13436 
8519 

11411 
15960 
11412 
15959 
10659 
16701 

9 
663 
624 
917 
417 
784 
520 

1027 
1194 
952 
799 
777 

1096 
465 
465 
133 
679 

412 
1247 

ber 14, 1918, 
amounts are 

Kurtz, Robert 8 679 

Kurzman, Samuel 8 
Kyle, William J 15 

r Acquiescence relates to issue as to whether the irtcome resIited under agreements of Decem 
is taxable in proportionate amounts to the several petitioners or whether such proportionate 
taxable one-half to the petitioners snd one-half to their respective wives. 

s Acquiescence relates to sll issues except issue with respect to question of auowsnce of amortization itt 
1918 of costs inrun. ed in 1919. 

a Acquiescence relates to su points of decision except that pertaining to the year 1919. 



30 

AortffrEscErross — Continued. 

Taxpayel'. Doctcet 
No. 

Board of Tax Appeals. 

Volume page. 

Lackawanna Trust Co. et al. , executors ' 
La Francaise Piece Dye Works 
Lake, H. W 
Lam J. W 
Lamb Lumber k Implement Co 
Lamborn, Arthur H 
Lambrecht, Richard G 
Lancaster Lens Co. s 

Lang, John H 
Lang Broom Co 
Langdon, Harriet A 
Langenbach, Edward A 
Langley 4 Co. , W. C 
Langley tt's Michaels Co 
Larrowe Milling Co 
Larsh, D. L 
Lash Co. , Lee 
Lassen Lumber k Box Co 
Latham, Helen, administratrix ' 
Latham, J. H. , estate of ' 
Lathrop dt Co. , Inc. , C. P 
Laurens Trust Co 
Lautz Marble Corporation 
Law tt's Credit Co 
Lawrence, A. M 
Lawson, John 
Lawson, W. H 
Leach, W. H 
Lee, Mrs. Jeanne 
Lee, John C 
Lee, Matilda Holz 
Lee Co. , Wilson H 
Leflang, E. M. F& 

Leggett, David G. , deceased, estate of s 

Lehigh Building Corporation 
Lehigh Valley Coal Sales Co 
Leichner tI'6 Jordan Co 
Leiter, Levi Z. , estate of 
Leighton Bros. Printing Co 
Leighton Supply Co 
Leland, Henry M 
Leland, Wilfred C 
Lembcke Co. , Inc. , Bernuth 
Lembeck, Gustav W 
Lenox Land Co 
Leonard, Arthur H 
Leonard, Charles M 

Lesser Bros. Co 

Lester, Lucy C. , estate of 
Letts, Arthur, estate of 
Levelle, Anna L. Stark, executrix ' 

t Estate tax decision. 
r Acquiescence relates to issue whether invested capital for 1919 s 

1918 deficiency barred by the statute of limitations, 
s Nonacquiescence notice in this case, published in Cumulative Bu 

11 
14 
2 
8 
6 

18 
10 
10 
12 
9 
7 
2 
2 
9 
8 
6 
6 
6 

16 
16 
5 
3 

13 
2 

12 
16 
6 
6 
6 

10 
6 
8 
7 

15 

15 
8 
7 
8 
8 
1 

16 

12868 
15068 
2010 
1828 

14242 
9346 
8866 

11603 
14870 
8281 
9842 
2181 
2567 
6420 
2783 

12621 
6190 
3431 

21479 
21479 

6608 
8980 
6674 
508 

18566 
2284 
4510 
7800 
5985 
5984 
7676 

10911 
7309 
8847 
6607 

19751 
4867 

16617 
10829 

5744 
7768 
7769 

849 
4868 
1088 
8156 
8157 

( 

18725 
18726 
29404 
6056 
5846 

10587 

1254 
71 

585 
785 
429 
177 
141 

1158 
485 
89 

1142 
777 
199 

1020 
245 

1086 
165 
241 

48 
48 

879 
831 

1287 
57 

463 
747 

1076 
1809 
1005 
1005 
1182 
288 

198 
460 

1401 
188 
414 

1006 
99 

974 
974 

1051 
250 

1206 
1221 
1221 

189 

4 
18 
8 

74 
871 

1150 

hould be reduced on account of the 

lletin IV-2, page 6, recalled. 
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Levin, N 
Levine, Hyman 
Levine Bros. Co. , Inc. ' 
Levy & Co. , Max 
Lewis, T. J 
Lewis Co. , Charles C 
Lewis-Hall Iron Works 
Lexington Realty Co 
Leydig, J. V 
L'Hammedieu & Sons Co. , 
Libby & Blouin, Ltd 

Charles F 

Liberman, Meyer 
Liberty Agency Co 
Liberty Iron Works 
Liberty Light & Power Co 
Lickumovitz, Morris 
Lidstone Co. , R. D 
Liebes & Co. , H 
Liebman-Swaney Realty Co 
Life Saving Devices Co 
Iiggett, J. T 
Lihue Plantation Co. , Ltd 
Lilly, V. T 
Limbert, Charles P. , estate of 
Limbert Co. , Charles P 

Loeb, Julius 

r S. cquiescence relates to issues S, 5, and S in decision 
' Acquiescence relates to invesied capital issue. 

Lincoln Cotton Mills 

Lindlahr Sanitarium, Inc 
Lindsey-Long Coal & Lumber Co 
Linn, Gus 

Lisk Manufacturing Co. , Ltd. s 

Lister, James R 
Little, Theodore W 
Live Stock National Bank 
Livermore, Norman B 
Livermore & Co. , Norman B 
Lloyd, Augustine M 
Lloyd, Edward H 
Lloyd, William S 
Locke, Thomas J 
Lockport Paper Co 
Locks and Canals on Merrimack River, Proprietors 

of the 
Lockwood, R. H. , estate of 

Loch, Carl M 

6444 
7435 
6832 
3247 
9987 
9918 
3097 
4639 
7109 
5902 
7416 
2212 

6257 
4398 
3760 
6842 
4133 

14501 
8805 
2235 
3489 

38 
13790 
6725 
6800 

12738 

I 
14541 
17624 

l 30395 
1619 

( 
11279 
11669 
1935 

10031 
11438 
19050 
3411 

10699 
2467 
6423 
6422 

12091 
12092 
12093 
10616 
4872 

299 
3843 
3082 
9191 
9192 
3083 
4061 

5 
8 
5 
3 

10 
16 

2 
12 
15 

5 
6 
4 
4 
9 

15 
8 
2 
5 
2 

14 
9 
9 

15 

4 
5 
4 

11 
15 
3 

10 
7 

11 
11 
15 
15 
15 
8 
9 

892 
298 
689 
422 
536 

61 
788. 
850 
124 
41 

910 
617 
778 
181 
155 

1181 
447 
149 
285 
308 
169 
740 
703 

24 
1390 

680 

1245 

243 

76 
179 

1048 
475 

11 
413 
428 
428 

82 
82 
82 

534 
601 

242 
1269 

787 
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Loetscher, Christian, est'ate of ' 
Loetscher et al. , John A. , executors i 
LoIIkand, J. M 
Loflkand, T. S 
Loftis, J. M. and J. S. , administrators 
Loftis, S. T. A. , deceased, estate of 

k 
ogan k Bryan 
onergan, John E 

Long, M A 
Long Island Foundry Co. , Inc 
Loose, Ella. C. , executrix 
Loose, Jacob L. , estate of 
Xoper, H. T 
Lord, Elsie B 
Lord dr Bushnell Cb 

Lord Motor Car Co 
Los Angeles Cemetery Association 

Los Angeles Towel Service Co 

Los Angeles Trust 8r, Savings Bank 
Loughborough, J. F 
Lo'uisiana Jockey Club, Inc 
Louisville Veneer Mills 
Lovelace-Eubanks Lumber Co 
Loveland, Russell V 
Lovett, Joanna, executrix estate of Thomas J. 

Lovett 
Lovett, Thomas J. , deceased, estate of 
Lowry, F. Hunt 
Lozier, Charlotte C. , estate of ' 
Lubell, Aaron D 
Lubell, Abraham P 
Lubell, Jacob J 
Lubell, Morris M 
Lubell, Samuel I 
Luce I'urniturc Co 
Lukins, P. W 
Luton Mining Co. , Inc 
Lynch Construction Co 
Lytaes, Emily A 
Lynes, Samuel 

Lyon dt Billiard C'o. , Inc 

M. 

14825 
14825 
18425 
18426 
7581 
7581 
4008 
6441 
7721 
2726 
8699 
8699 

10080 
17189 
10597 
1. 2124 
4718 

298 
8866 

28891 
2818 
8746 

14654 
10180 
15235 
1926 

2940 
2940 

11972 
7518 

26187 
26188 
26186 
26185 
26184 
6586 

18680 
8875 
7089 
7090 
7486 

11880 

14 
14 
10 
10 
6 
6 

4 
8 
2 

15 
15 
I2 
9 
7 
5 
2 

9 
6 

10 
13 
12 
10 
10 

3 
11 
7 

16 
16 

' 

16 
16 
1-6 
9 

12 

7 
7 

228 
228 

14 
14 

725 
725 

12 
1. 209 

737. 
464 
169 
169 
I64 
807 

86 
818 
495 
665 
850 
861 
752 

1852 
1174 

95 

192 
192 
409 

1050 
996 
996 
996 
996 
996 

1418 
. 204 
720 
813 

1085 
1085 

126 

Mabel Elexnator Co. ' 
MacAdam3r Foster, Inc 
Mac Donald-Kaitchuck Printing 

MacRae, Hugh 

Macl-ay, Milton A 
Mackenzie, R. J. , estate of ' 
MacMillan, H. R 
Macmillan Co. , The 

1110 
!0443 

279 
4284 

19271 
6888 

II141 
6602 
5240 

11 
8 

14 

517 
967 
996 
428 

569 
740 

1367 
251 

t Zstate tax decision; acquiescence relates to all issues, except those involving deductions for executors' 
commissions, attorneys' fees, and miscellaneous administration expenses. 

r Estate tax decision. 
r Nonacquiescence notice published in Cumulative Bulletin IV-g, page 6, recalled. 
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Taxpayer. 
Doclret 

No, 

Board of Tsx Appeals. 

Volume. Page, 

Madison 4 Kcdzie State Bank 
Macr, Mrs. W. N 
Macr, W. N 
Magee Furnace Co. ' 
Magnus, Mabee dt Reynard, Inc 
Maine Dairy Co 
Maisel, jr;, Nicholas J 
Mallinckrodt, sr. , Edward ' 
Mallinckrodt, sr. , Edward, estate of 
Malone, Edwin B 
Malter, Maurice 
Mandel Bros 
Maney Milling Co 
Manierre, William R. , deceased, estate of 
Mann, P. L 
Manning, Charles N 
Manning k Co. , I . H 
Manomet Cranberry Co 
Manorial Development Corporation 
ifIantle, Lee 
Manville Jenckes Co 

Marble k Shattuck Chair Co 

Marigohl Garden Co 
Marine Insure, nce Co. , Ltd 
Markenheim Co. , The 
Markle, Alvan 
Markle (II), George B. , estate of 
Markle, jr. (III), George B 
Markle, sr. , George B. , estate of 
Markle, John 
Markle, John trustee 
Markowitz, Daniel S 
Marks, H. Benjamin 
Marks, Isaac 
Marks, Joseph D 
Marks, W'ilson 
Marlboro Fertilizer Co 
Marlin Grocery Co 
Marsh, J. W 
Marsh Fork Coal Co 
Marshall, Edward E 
Marshall tk Spencer Co 
Martin, B. I 
Martin, Darwin D 
Ãaryott k Spencer Logging Co. et al 
Mason Cotton Mill Co 
Mason Machine Works Co 

Massengale Advertising Agency 

Mafher Paper Co. ' 
Mathews, W. B 
Mathis Bros. Co 
Mattlage, Charles Henry 
Maurer, Charles J. , estate of. 

' Acquiescence relates to second issue of decision. 
s Acquiescence relates to first issue in decision, 
4 Nonacquiescence notice published in Cumulative Bulletin V-l, p 

1127 
7854 
7855 
5600 

119 
4675 
2422 
1750 

11032 
5225 

145'02' 
1977 
7704 
8106 
9128. 
8111 

10280 
341 
611 

5303 
215 

14091 
14092 
32083 

1580 
2242 

544 
6208 

17780 
3799 

17646 
3858 

17646 
20287 
10806 
10875 
13912 
7132 
8797 

15384 
8419 

10453 
20308 

4574 
10617 
8001 
33'4l 

443 
289 

1496 

1373 
10032. 
3861 
2116 

14551 

sge 7, recalled. 

I 
7 
7 

11 
I 
4 
2 
4 

14' 

5 
14 
4 

14 
4 
3 
7 

10 
I 
I 

IS 

1-3 

6 
4 

10 
1-0 
10 
10 
10 
10 
8 
7 
7 

14 
6 
3 

15 
12 
11 
10 
7 

12 
6 

IO 
I 
8 
2 

11 
3 

13 
9 
3 

13 

922 
1256 
1256 
1216 
907 
875 

66 
1112 

8'23 
1226 
1208 

34. 1 
1001 
103 
2'2'I 
236- 
638- 
706. 
575 
145 
765. 

368 
867 

1240 
768- 
763 
763 
763 
763 
768 

1100 
895 
895 
87 

729. 
82 

1030 
1376 
685 

1140 
454 
267 
472 

1221 
449 
745 

26 
973 

I 
1133 
333 
242 
921 
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Tsxps/ef. Docket 
No. 

Board of Tsx Appeals. 

Maury Miihng Co 
Maus, Anna R. and L. M 

aye C. ye, C. P 
Mayer, Henry, estate of 

Mayer's, Inc 
McAlester-Edwards Coal Co 
McBride, F. T. , estate of ' 
McBride, Rose L. , administratrix ' 
McCabe Co. , M. J 
McCahill, Eugene P. , administrator estate of Mary 

E. McCahill 
McCahill, Mary E. , estate of 
McCallum, J. H 
McCann Co. , Inc. , H. K 
McCarthy, John Francis, estate of 
McCarthy, Walter R. , executor 
McCarthy dr Sons, Inc. , John 
McCauley Co. , C. R 
McCloud, Charles A 
McColgan, Adelaide, administratrix ' 
McColgan, Daniel A. , estate of ' 
McConnell, E. H 
McCormick, sr. , John 
McCormick et al. , Robert H 
McCoy-Brandt Machinery Co 
McCreery, Henry F 
McDonald, Mary E. , executrix ' 
McDonald, Mrs. Lyde 
McDonald, Patrick J. , estate of ' 
McDonnell, Edward J 
McDonnell, J. S 
McFetridge, Edward P 
McFetridge, Georgiana 
McFetridge, Martha G 
McGinnis, Bob H 
McGlynn, A. P 
McGowin-Foshee Lumber Co. ' 
McGrath, B. R c' 
McGrath Co. , William 
McIntosh Mills 
McKenna, James P 
McKinnon, L. E. , estate of 
McKnight, J. Hudson 
McKnight, R. C 
McLean, Caroline S 
McMichael, Morgan J 
McMillan Metal Co 
McMullin, M. K. , estate of 
McNaghten et al. , Malcolm, executors 
McNeill, Robert H. ' 
McWilliams J. W 

Mead et al. , William W. , executors 
Meade Cycle Co 

' Estate tsr decision. 
& Acquiescence relates to thhd issue of decision. 
s Acquiescence relates to deduction of loss on account of worthless 

10858 
1322 

26776 
18825 
87209 

8774 
4490 
4885 
4885 

21 

2547 
2647 

14811 
6578 

17834 
17884 

854 
1278 

20405 
8147 
8147 
8211 
1880 
1605 

10788 
8557 
8042 
9886 
3042 
6194 

18546 
11508 
11210 
11209 
6647 
4714 

10446 
495 

5817 
9882 

121 
2650 
4048 

10804 
1534 
2221 
3841 
8016 
5846 

17261 
14977 
25979 

7228 
6756 

stock. 

Volume. 

10 
8 

16 
16 
5 

10 
8 
8 
1 

2 
2 

14 
]4 
14 

9 
9 
1 
1 

18 
10 
1O 
6 
1 
2 
8 
4 
2 
9 
2 
4 
6 
9 
9 
9 

4 
10 
6 

10 
9 
1 
6 
8 

18 
4 

2 
12 
18 
16 
15 
6 

10 

Page. 

1189 
566 

1239 
1164 

181 
1868 
485 
485 
57 

875 
875 
805 
284 
251 
625 
525 

1116 
987 
811 
958 
958 
116 

1061 
430 
909 
967 

1295 
1840 
1295 

49 
685 
766 
759 
768 
209 

1OO5 
961 

1089 
177 
801 
326 
412 

1060 
885 
487 
266 
797 
425 
871 
479 
329 
752 
887 
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Taxpayer. Docket 
No. 

Board of Tsx Appeals. 

Volume. Page. 

Meadow Fork Coal Co 
Mechanics Bank of Brooklyn 
Mechanics Realty Co. , Inc. , and Mechanics 

Co. of Pennsylvania 
Megeath, Ida J 
Megeath, S. A 
Megeath, Samuel A 
Megeath et al. , George W 
Meinel, Edward, estate of ' 
Meinel, Ethel Gro executrix ' 
Meinhard, Carrie W 
Melick, J. J 
Melton, Alger 
Mepham, George S 
Mercantile' Trust Co. , executor t 
Mercer, John W 
Merchants National Bank 
Merckens, August 
Meredith, E. T 
Meredith, G. W. , estate of 
Mereen-Johnson Machine Co 

Reftl ty 

Merges & Co. , F 
Merillat, Charles H 
Merkle Broom Co 
Mertz, Edward P 
Messenger Publishing Co 
Mesta Machine Co 
Metairie Cemetery Association 
Metal Crafters, Inc 
Metasap Chemical Co 
Metcalf, Edwin D. , estate of 
Metcalf, Morris 
Metro Pictures Corporation of New England ' 
Metro Pictures Film Exchange of Pennsylvania 
Metropolitan Laundry Co 
Metzger, L 
Meurer Steel Barrel Co. , Inc 
Mexican Telegraph Co. ' 
Meyer, Anton M 
Meyer, Herman A. , estate of 
Meyer & Bro. Co. , F 
Meyrowitz, Emil B 
Miami Beach Improvement Co 
Michel, George E 
Michigan Coin Lock Co 
Michigan Lithographing Co 
Michigan Trust Co. et al. , executors 
Mickel, Tom E 
Middleton Compress & Warehouse Co 
Midland Coal Co 
Midland National Life Insurance Co 

Midland Refining Co 

Midwest Hotel Co 

9770 
9755 

2351 
7119 
2815 
9248 
7118 
3098 
3098 
2100 
7623 
5699 
1981 
9528 
8233 
8179 

10108 
1540 
4478 
3531 

( 
11640 
12438 
10594 
4953 
5695 
1569 
2841 
437 

19842 
13569 
13348 
25479 

4437 
747 
538 

9682 
7749 
9093 
5737 
1062 
5384 
3241 

14869 
439 

4368 
1423 
6725 

440 
1125 

27 
28889 

1983 
2933 

2 
5 
5 
5 
5 
6 
6 
3 
6 
7 
3 

13 
6 
6 
7 
2 
9 
5 

11 
9 
3 
5 
2 

12 
4 

15 
12 
13 
16 
11 

1 
2 
5 
7 

10 
3 
4 
4 
3 

14 
5 
2 
1 
9 
5 
1 
1 

14 
2 
2 
5 

835 
1 

170 
1274 
1274 
1274 
1274 
341 
341 
612 

70 
717 
549 
85 

564 
1167 

32 
290 

1374 
400 

444 

813 
1084 
694 

30 
523 
903 
583 

1402 
236 
881 

1271 
721 

1062 
1230 

64 
213 

1329 
686 
481 

1327 
10 

979 
1314 
989 

24 
979 

1145 
311 
200 
292 
296 
121 

r Estate tax decision. 
' Estate tsx decision; acquiescence relates to issue regarding tsxa 

excess of $40, 000 exemption snd issue as to bequest of works of art to or 
St. Louis, Mo. 

i Acquiescence relates to issues involving officers' salaries snd legal 
4 Acquiescence relates to sll issues except ss to tentative tax. 

bility of proce 
for the use of t 

expenses. 

eds of life ins 
he Catholic 

ursnce in 
Cathedral, 



ACQUIKscEÃcss~ontilluerl. 

Taxpayer, Docket 
No. 

Board of Tax Appeals. 

Volume. 

Miles Co. , W. C 
Millar, W. D. 
Millard et al. , Everett L. , trustees 
Miller, Addison 
Miller, E. B 
Miller, G. A 
Miller, Jennie L. , executrix 
Miller, John L. , estate of 
Miller, Stanley R 
Miller, Daybill k; Co 
Milliken, George W. , estate of ' 
Mill'ing Moore Mercantile Co 
Mills, Lucy M. , estate of ' 

Milwaukee Brass iiIanufacturing Co 

Milwaukee Woven Wire Works 
Miner lfz Frees Lumber Co 
Miner Lithographing Co. , E. C 
MinneapoLis Sash dz Door Co 
Minneapolis Syndicate 
Minnesota Cement Construction Co 
Mitchell Advertising Agency, Inc 
Mitchell Auto Co. , A. P 
Mitten, Robert 
M'oberly Gil Co 
Mobile Delivery Co 
Mobile River Saw Mill Co 
Mogg Coal 4 Coke Co 
Moline Dispatch Publishing Co 
Monarch Cooperage Co 
Monarch Electric dt Wire Co 
Monk, Henry 
Monroe Coca-Cola Bottling Co 
Moriroe Cotton Mills 
Monroe Furniture Co. , Ltd. , et al 
Moon, Annie 
Moon, O. L 
Moore, Anna H. , executrix ' 
Moore, George A 
Moore, H. 8 
Minors, L. C. s 

Moore, Winiam, estate of ' 
Moore Stave Co. , Lucas E 
Moore lit Scriver Co 
Moores, Barry C 
Moorhouse, Abraham, estate of ' 
Moorhouse et al. , Mary Elizaibeth, administrators' 
Moors, John F 
Monyer, Christian, estate of ' 
Mooyer, Margaret A. , executrix estate of Christian 

Mooyer, deceased ' 
Morefield and wife, W. H 

8489 

10688 
840 

1596 
8465 
4469 
4897 
4897 

17062 
20267 
10128 

7560 

( 
18542. 

- 21024 
8168 

10579 
468 
388 

10168 
6284 

10351 
7597 

10891 
3552 
7124 
8700 

12408 
9285 

11590 
18405 
11396 
7288 
3310, 
2548 
8675 
8674 

10542 
14953. 
3544 

( 
8709 

18907 
10542 
5146 

678 
4209 
5101 
5101 
1021 
8404 

8404 
5721 

9 
5 
8 
7 
6 

11 
12 
15 
7 
5 
3 

10 

16: 
10 

1 

13 
6 

10 
10 
11 

10 
11 

6 
2 
6 
6 

8 
Il 
18 
5 

8 ' 

8. 
1 

625 

1404 
294 
726 
921 
401 
854 
854 
702 

13 
785 

1060 
1016 

75 
521 
588 
505 

1808 
151 

1311 
1'001 
731 
163 

1224 

929 
158 

16 

172 
748 

1185 
749 
979 
864 

1211 
868 
801 
964 

mber 14 1tuS 
amounts ale 

der' asreemen 
ether such pro 

ts of Kiece 
portionate 

l Estate tax decision. 
l acquiescence relates to issue as to whether the incolne realized un 

fs" taxable in proportionate amounts io thc. several petitioners or wh 
taxable one-half to the petitioners and one-half to their respective wi 
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Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. 

Morgan, Claud 
Morgs, n, John 
Morgan, Walter G 
Morris, Homer P 
Morris, John T 
Morris 4 Bailey Steel Co 
Morris fk Cummings Dredging Co 
Morrison Vv'oolen Co 
Morrison-Merrill fk Co 
Moi'ton, A. D 
Mosby 4 Co. , Inc. , J. B 
Mosenthal, Philip J. , estate of 
Mosenthal, Walter J. , executor 
Moser 8; Wacker, Inc 
Mosher Manufacturing Co 
Mosier, M. H 
Mosler, Moses, estate of ' 
Mossberg Pressed Steel Corporation 
Mossman, Yarnelle 8r, Co. ' 
Mt. Vernon Car Mfg. Co 
Mt. Vernon National Bank 
Moyse, Sidney G 
Mudd Motor Co. , Ray F 
Mueller Metals Co 
Muir, James S 
Mullins, WiLliam H 
Multibestos Co 
Mumper, Hewlings 
Munger, L. S 
Munger, Trudie T 
Munn Hotel Co 
Munson, Fdgar, executor estate of Harriet A. 

Curtis, deceased 
MBI'chison National Bank 

Murphy, J. E 
Murphy, Ray Slater, beneficiary 
Murphy Transfer 4 Storage Co 
Musselman, C. H 
Musser, R. C 
Mutual Chemical Co. , of America 
Mutual Cotton Mills Co 
Myer Thread Manufacturing Co. , Henry 

6290 
10978 
3449 

6525 
16604 
9492 
9596 
9543 
4358 
3559 
2781 
6994 
6994 
4475 
1886 
5304 

17895 
8757 
3269 

11076 
14207 

237 
5967 
1192 
4395 
3648 

13917 
7598 

14053 
28479 
16897 
13819 

442 
608 

( 
7137 

26472 
8191 

11554 
160 

4781 
10083 
16413 
3641 

7 
10 
5 

9 
15 
9 

10 
10 
2 
6 
6 

12 
12 
4 
7 
5 

16 
9 
9 

13 

4 
3 
3 
3 

14 
6 

13 
16 
16 
14 

9 
7 
1 
3 

12 
15 
2 

495 
1138 
1035 
1273 
260 
205 
351 

8 
489 

1295 
722 
365 
365 

1021 
187 
674 
762 

1161 
45 

810 
581 
834 
629 
169 
165 
426 

1060 
977 
168 
168 
93 

185 
617 
610 
52l 

1148 

498 
578 
247 
665 

Nabors Oil fk Gas Co 
Nace, Bruce F 
Nartzik, Julius J. , estate of 
Nathan, lflorris, estate of ' 
National Bank of Baltimore 
National Film Publicity Co 
National Gauge fit Equipment 0 C 

7962 
10578 
4316 

11448 
3844 
1807 

13413 

7 
12 
8 

12 
3 
4 

14 

1091 
104 
685 
681 

1038 
118 
748 

~ Estate fax dechion. 
f Acquiescence relates to issues decided adversely to the Commissioner, with the exception of issues 

involving deduction of tentative taxes in determining the earnings available for payment of dividends 
ln 1918 and 1919. 
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T sxpa/er. 
/ 

Docket 
No. 

Board of Tsx Appeals. 

National Grocer Co 
National Industrial Alcohol Co 
National Land Co 
National Oil Products Co 
National Piano Manufacturing Co. ' 
National Pneumatic Co 
National Sash St Door Co 
National' Straw Works 
National Talking Machine Sales Corporation 
Naval Stores Equipment Co 
Nazareth Cement Co 
Neapolitan Ice Cream Co 
NeiL&, James 
Nekonegan Paper Co 
Neuberger, Max and Rudolph 

Keusteter Suit Co 
Nevins, Frank J 
Nevins, Frank J. , administrator 
Kevins, Thomas F, , estate of 
Newbold 4 Son Coro R. S 
New Century Color Plate Co 
Newlyn Coal Co 
Newman, Lewis D 
Newman Theatre Co 
Newman, William C. ' 
Newmarket Co 
New Orleans Can Co 
New Orleans, Texas k Mexico Ry. Co. ' 
Newton, H. E 
Newton, W. H 
Newton Cotton Mills 
New York Blower Co 
New York, Brooklyn 8z Manhattan Beach Ry. Co 
New York, Ontario 5t Western Ry. Co 
New York Talking Machine Co 
Niagara Searchlight Co. , Inc 
Nice Ball Bearing Co 
Nichols, A. M 
Kichols, John W. T. , estate of s 

Nichols et al. , George, executors ' 
Nichols Contracting Co 
Nickey, A. B. , estate of 

Nickey k Sons, A. B 

Nickey, S. M 
Nickey, W. E 
Nixon, Kate I 
Noell, Richard A 
Nokomis Cotton Mills 

562 
4853 

11180 
18570 

c 
8888 

20486 
8651 
5788 
5065 
5272 

18008 
2446 

11798 
9290 

21064 
8035 

4001 
8844 
3350 
8850 
5698 

10986 
9758 

19188 
8694 
6580 
1489 

11994 
400 

9626 
9627 

10781 
8861 
4945 

974 
12868 
9505 
2109 

12628 
9599 
9599 

13399 
1961 
1285 
1286 
1287 
1238 
1289 
1967 
1962 
1186 
3228 
4557 

Volume. 

1 
7 

10 
12 

11 
5 
5 

16 
5 

16 
4 
8 
8 

16 
2 

8 
12 
12 
12 
7 

10 
9 
9 
4 

10 
2 
7 
6 
7 
7 

12 
9 
8 
1 

18 
10 

5 
15 
10 
10 
15 
8 

Page. 

688 
1241 
527 

1402 

46 

687 
981 
468 
570 
988 

1121 
487 
299 

1000 
911 
477 
866 
869 
869 
471 

1082 
885 
158 
890 
158 
587 

1175 
436 

1158 
1158 
176 
888 
606 

1172 
154 
922 
484 

1155 
919 
919 
102 
178 

173 

178 
, 173 
524 

1180 
1205 

~ Acquiescence does not relate to tentative tax issue. 
r Acquiescence does not relate to deduction of amount of bsd debt as 

off in 1090. 
s Acquiescence relates to second issue of decision. 
s Revokes nonacquiescence published in Cumulstive Bulletin VII 

certained to be worthless snd charged 

-1, page 39. 
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Taxpayer, Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Nolde 4t Horst Co. ' 
Norfolk 4k Western Ry. Co 
North Iowa Brick fk Tile Co 
North McAlester Coal Co 
North Street Trust 
Northeastern Oil fk Gas Co 
Northern Ho el C te C 
Northern Michigan Transportation Co- 
Northern National Bank 
Northern Trust Co. et al. , executors 
Northern Trust Co. , executor ' 
Northwest Lumber Co 

Northwestern States Portland Cement Co. ' 
Northwestern Yeast Co 
Northwood 4f's Co. , H 
Norton et al. , Hiram S. , executors ' 
Norton, James E. , estate of ' 
Norvell, B. R 
Norvell, Mrs. B. R 
Norwood, Calef fk Co 
Noyes, Charles R. , estate of s 

9867 
3601 
5655 
6831 

10545 

3525 
2768 
3168 

16691 
4316 
7127 

( 
10650 
15310 
5763 

10456 
1511 
5122 

19038 
19038 

7720 
7719 

9 
18486 

12 
3 

10 
5 
6 
5 

3 
3 

16 
8 
9 
9 

7 
5 

16 
16 
6 
6 

16 

417 
597 

1290 
200 
947 
332 

1099 
255 
608 
685 

96 
1111 

835 
232 
697 

1115 
1115 

56 
56 

261 
519 

Oates, Mrs. Orner J 
O' Brien et al. , Blanche, executors 
O' Brien Leather Finish Corporation, Joseph 
Ocean Accident 4Ik Guarantee Corporation, Ltd 
O' Connor k Co. , J. J 
O'Day Investment Co 
Oeltjen, C. G 
O'Hair, P. E. , estate of 
O'Hare, J. Frank 
Ohio 4k Big Sandy Coal Co. , trustees for 
Ohio Grease Co 
Ohio Sheep 4It Wool Growers. Association Co 
Old Farmers Oil Co 
Oleet, Israel 
Olinger Highlanders, Inc 
Olinger Mortuary Association 
Olsen, John 
Olsen Water 5t Towing Co 
O'Meara, C. A 
O' Neill, John, estate of s 

O' Neill, jr. , et al. , John J. , executors ' 
O' Neill Machine Co 
Oppenheimer, Leon 

Opperman Coal Co 

8393 
25747 
13042 
9630 
3114 
1060 

16632 
11643 
4184 

30377 
7888 
6023 

15149 
2824 
9622 

532 
532 

1460 
1908 
9822 
5185 
5185 
7922 
9977 

8 
12 
10 
8 
6 
1 

13 
11 
3 

12 
15 
4 

14 
12 
8 
6 
6 
5 
1 

11 
4 
4 
9 
7 

981 
1195 
682 
521 

1045 
1021 
1230 
608 

1039 
702 
273 

1207 
911 
203 
826 
773 
773 
889 

1149 
101 
78 
78 

567 
1156 

1215 

4 Acquiescence relates to third issue of decision. 
' Estate tsx decision; acquiescence relates to trusts of 1912, 191 9, and 1921. 
' Acquiescence relates to first, second, third, fourth, and sixth issues of decision. 
4 Estate tax decision. ' Estate tax decision; acquiescence relates to issues 2 and 3 of decision. 

92026'~0 — 4 
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Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volurce. Page. 

Orlando Petroleum Co 
Orth, Frank L 
Ortseifen, Adam ' 
Osage Steamship Co. , Ltd 
Osborne & Clark I umber Co 
Ostrow, Samuel D 
Otis, James 
Otis Steel Co 
O' Toole, James J 
Ottolander, C. J. W 
Overland Knight Co, Inc 
Overland Lumber Co 
Owen-Ames-Kimball Co 
Owens Bottle Co 
Oyster, jr. , George M. , estate of 
Ozark Mills, Inc 

20399 
5588 

12900 
8896 

10493 
14690 
4711 
7520 

19402 
4494 

19366 
8946 
1637 
1088 
7390 
4877 

11 
9 

14 
8 
8 

12 
7 
6 

12 
6 

15 
2 
5 
8 
4 
6 

101 
249 

1408 
141 
382 
870 
882 
858 
769 
651 
870 
489 
921 

1197 
108 

1179 

Paauhau Sugar Plantation Co 
Pabst, Fridolin 
Pacific Baking Co 
Pacific Car & equipment Co 
Pacific Coast Pipe Co. ' 
Pacific Coast Redwood Co 
Pacific Novelty Co 
Pa, cific Pipe & Supply Co 
Pacific Realty Corporation 
Paducah & Illinois R. R. Co 
Paducah Water Co 
Ps, get, J. H 
Palais de Modes 
Palmer, L4arl M 
Palmer, J. C 
Pantazas, Charles 
Pantazas, James 
Pantlind Hotel Co. and Pantlind Building 
Par-a-Tex Oil Co. ' 
Paris Cloak, Suit & Millinery House 
Parish, S. W 
Parish-Watson, M 

Parish-Watson & Co. , Inc 
Parisian, The 
Park Amusement Co 

Co 

Park Brcs. & Rogers, Inc 
Parker, Arthur M. , estate of 
Parker, George S 
Parker, Helen Pitts 
Parker, Nora D 
Parker, W. D 
Parker Wire Goods Co 

Parkersburg & Marietta Sand Co 
Parshall, William W 

4 Acquioscence relate. only to deduction of contribution to church b 
8 Acquiescence relates to issue 1 of decision. 
' Acquiescence does not extend to that part of the Board's decision 

'F04 (s) of the Revenue Act of 1928 is applicable to the case. 

13 
6 
2 

11 
5 
5 
2 
5 
2 
5 
6 
5 
8 
1 
5 
5 
9 

18 
5 
9 
8 
2 
4. 
2 

15 
16 
6 

14 
10 
14 
18 
18 

500 
843 
891 
348 

1829 
428 

1017 
870 

1228 
1001 
1067 
810 
189 
408 
882 
975 
975 
878 
540 
189 

1286 
840 
851 
605 
415 
106 
587 
719 

1185 
854 

1185 
1289 
1289 
448 

87 
818 

18879 
2227 

84 
1093 
7961 
1847 
8162 
1948 
4526 
3028 
6055 
4279 
5502 
5447 
1181 
888'2 
8882 

18436 
18896 
5500 
9504 
4684 

4884 
588 

7926 
16921 
2460 

14954 
5602 

14186 
8647 
8646 
3999 
5452 

12MO 
6452 

uilding fun 

11 
7 

which purports to hold that section 
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Patapsco Ballast Co 
Patch, Bradford C 
Pate, Zebulon Vance 
Patterson, W. H 
Patterson Produce Co 
Pauli, Earl 
Pauls~on, Peder, estate of 
Paulson et al. , WiHiam I. , executors 
Payne, Edward W 
Pearce et al. , Arthur P. , trustees 
Pearce, jr. , Charles F 
Pearsall, Gilbert H 
PearsaH 4 Co. , Inc 
Peck, Wilber S. ' 
Pederson, Hans ' 
Pederson, Marie ' 
Peebles et al. , W. S. , administrators ' 
Peerless Pacific Co 
Peninsula Shipbuilding Co 
Penn Chemical Works 
Penna, P. H 
Pennington-Ge. 'ssler Co 
Pennsylvania Co. for Insurance on Lives and 

Granting Annuities, executor under the will of 
Mary A. Britt, deceased 

Peoples Ice its Cold Storage Co 
Peoples Trust Co. , trustee 
Perkins, B. F 
Perkins, Holten B 
Perkins Land 4r Lumber Co 

1 
4 

13 
7 
4 

11 
10 
10 
12 
13 
6 

10 

1081 
916 

1236 
621 
950 
784 
732 
732 
781 
150 
450 
467 

1177 

1800 
6882 

14966 
8901 
3994 

13927 
13571 
18571 
9065 
9615 
5606 

11997 
12722 
11061 
12329 
12328 
9380 

14376 
5741 
9247 

21861 
10082 

14 
14 

5 
10 
9 
7 

17 
11 

1089 
1089 
386 
103 
189 
442 

17 
648 

1904 
14365 
8472 
6162 
6861 

11363 
17041 
2268 
9023 
9022 

862 
2785 

3260 
8408 
5102 

12833 
18830 
2091 
1266 
161 

( 
14749 
21953 
28226 
4803 
4803 

19419 
2376 
6852 
6352 

2 
10 
10 
6 

14 

48 
16 

1386 
781 
584 
528 
132 
796 
796 
995 
311 
716 
29 

1180 
541 

1198 
690 
385 

9 
2 
9 
9 
1 

6 
5 
3 

11 

Permanent Loan and Savings Association 
Perry, E. G 
Perry, V. K 
Perry ds Dorminey 

Perryman, J. R 
Persons, James H 
Peru Chair Works 

) 

) Peruna Co. s 

Co z Petaluma 4 Santa Rosa P. 
Peters Manufacturing Co 
Peterson Co. , George C 
Pevely Dairy Co 

11 
1 
1 
1 

1248 Phelps, B. M 

6 
6 

16 
9 
7 
7 

648 
648 

1166 
1016 
1054 
1054 

ses for 1919. 
own bonds at less than 

transferee of Wisconsin 

Phelps, Martha B. , executrix ' 
Phelps, William L. , estate of 1 

Phelps-Waters Co. s 

PhiHips, Edward S 
PhiHips, George E. ' 
Phillips, John D. , estate of ' 

i Estate tsx decision. 
s frcquiescence relates to issues (c), (d), and (e). 
s acquiescence relates to issue ss to value of good will for invested capital purpo 
4 acquiescence relates to that part of decision as to the purchase of taxpayer's 

par which were held as an investment. 
s acquiescence does not relate to issue ss to whether Phelps-Waters Co. was a 

Chemical Co. 



Aoqurzsozrfozs — Continued. 

Texpeyer. Docket 
No. 

Board of Tex Appeals. 

Volume. 

Phillips, Joseph Edward, executor ' 
Phillips, Joseph W. , estate of ' 

Philmont Realty Co 

Philo Corporation, L. H 

Phoenix National Bank 
Phoenix Savings Bank & Trust Co 
Pickering, Loring 
Pickering, Rose C 

Pictorial Review Co. , The 

Piedmont Lumber Co 

Pittsburgh Grinding Wheel Co 

Pittsburgh-Northern Coal Co 

Planters Nut & Chocolate Co 

Planz, Inc. , Theo 
Plaut & Co. , L. S 
Plumb, Ralph H 
Plunkett, Charles T 
Plunkett, Florence C 
Plunkett, Lyda F 
Plunkett, William C 
Plymouth Coal Mining Co 
Poinset Mills 
Polichroniades, Paul 
Pomeranz, Aaron 
Pomeranz, Abraham 
Pomeranz Otto S 
Pomonis, bennis 
Pomonis, Spiro 
Pond, D. H 
Pope, Arthur E 
Pope, Clarence E 
Pope, Mrs. Clarence E 
Pope Sanatorium Co 
Popular Dry Goods Co 
Popular Priced Tailoring Co 
Port Townsend & Puget Soun 
Post, James H 
Pottash, Harry 

t Estate tex decision. 
s Acquiescence relates only to issue 1 in 

d Ry. Co 

decision. 

Piedmont-Mt. Airy Guano Co 
Pierce-Arrow Motor Car Co 
Pierson & Co 
Pike County Coal Corporation ' 
Pine Bluff Compress & Warehouse Co 
Pine Ridge Mines Co 
Pinhorn, Richard, estate of ' 
Pioneer Laundry Co 
Pittard, J. T 
Pittsburgh & Bessemer Coal Co 

6352 
6352 

12802 
11758 

( 

16678 
24755 
82827 
18149 
18149 
5908 
5840 

{ 
4487 
6661 

11808 
12828 
8542 

893 
21840 
7189 
7989 
2208 
6388 
4789 
1804 

9004 
2558 

2887 
8788 

10081 
7866 

16563 
3870 
8701 
8758 
8757 
8756 
4008 

88 
1265 

11759 
11760 
11761 
8882 
8882 

14460 
6849 
2151 
2600 
4148 
2141 
9222 
2554 

12488 
11992 

7 
7 
9 

11 

16 

14 
14 
5 
5 

14 
8 
8 
2 

12 
4 
5 
5 
7 
5 
5 
5 

2 

6 
7 

10 
16 
7 
8 
8 
3 
3 
8 
1 
2 

11 
11 
11 
5 
6 

12 
14 
3 
8 
4 
6 
8 
2 

12 
12 

1054 
1054 

158 
800 

180 

115 
115 
670 
670 

416 

778 
72 

1009 
896 
678 
625 
938 
541 

1104 
821 
929 
45 

712 
105 
178 

1168 
585 
295 

1265 
1265 
1265 
1265 
1028 

6 
1268 
607 
507 
507 
975 
975 
865 
684 
695 
595 

1085 
78 

881 
857 
610 
190 
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Pottash, Max 
Pottash Bros 
Potter Farms, Inc 
Pound Hotel Co. , J. B 
Powel, Hope Ives, estate of t 
Powel, T. I. Hare, executor ' 
Powell Coal Co. ' 
Power, Charles B. and John M, , executors ' 
Power, Thomas C. , estate of t 
Power & Bro. , T. C 
Powers, Mary A. , executrix t 
Powers, Richard J. , estate of x 

Powers, Samuel L 
Powers & Mayer, Inc 
Powers & Mayer Manufacturing Co 
Pratt, William B. , estate of 
Pratt & Letchworth Co 
Premier Oil Co 
Premier Packing Co 
Preston, Homer M 
Preston et al. , Homer M. , administrators 
Prestwood, F. M. , estate of 
Prestwood, N. J. , administrator 
Price, Samuel B 
Producers Fuel Co 
Prouty et al. , Anson V. , executor t 

Prouty, C. C. , estate of t 
Pryor, Luke, estate of r 

Purcell, Annie L. , executrix 
Purcell, Joseph, estate of 
Purdy & Henderson Co 
Purity Oats Co 
Purity Oats Co. of Davenport 
Putnam, Henrietta, deceased, estate of ' 
Putney Mercantile Co. , L. B 
Putzel, Henry V 

11991 
11990 
6928 
6792 
9888 
9888 

11945 
10400 
10400 
3740 
6422 
6422 

11658 
6862 
6862 
8858 
4644 
7996 

20629 
10192 
9816 
3896 
7755 
7765 

11764 
159 

2961 
2951 
9380 
3838 
3838 
5198 
4364 
4365 
5273 
3195 
4053 

Volume. 

12 
12 
6 

13 
10 
10 
12 
11 
11 
6 
6 
6 

12 
6 
6 
7 
7 

12 
12 
9 
7 
6 
6 
7 
1 
6 
6 
6 

4 
4 
4 
3 
3 
8 

Page. 

190 
190 
110 
943 
166 
166 
492 

1313 
1313 
836 
633 
633 
702 
329 
329 
621 
492 
322 

637 
645 
414 

1116 
1116 
1237 
202 
107 
107 
386 
967 
967 

70 
685 
685 
823 
836 
787 

Quadrica Manufacturing Co 
Quealy, P J 
Queen City Printing Co 

2814 
7196 
6985 

1119 
419 
621 

Radel Co. , John J 
Radin, Etta, administratrix 
Radin, Samuel, estate of 
Rainbow Royalty Co 
Raleigh Smokeless Fuel Co 
Ramming, R. W 
Randolph Hotel Co 
Ranier Grand Co 

Ransom, Inc. , Stephen 

i Estate tax decision. 
s Acquiescence relates to all issues except jurisdiction issue. 
s Acquiescence relates only to issue 1 in decision. 

6576 
8175 
8175 
3619 
7767 
5983 
1580 
4236 
7904 
7905 

5 
8 
8 
3 
6 
6 
6 

11 

250 
1077 
1077 

71 
381 
188 
368 
520 
120 
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Rauh & Sons Fertilizer Co. , E ' 
Ravner, William 
Raymond-Hadleq& Corporation 
Rez, d Phosphate Co 
Real Estate & Trust Co. et aL, executors, estate 

of George W. Milliken ' 
Realty Sales Co 
Rediands Security Co 
Reed, F. M 
Reed, Leila H 
Regal Shoe Co 
Reichenback, Harry L 
Reinhardt, Elaine Po 
Reinhart, Patrick D 
Reisner Mfg. Co. , W. H 
Reizenstein, Louis, trustee 
Reizenstein Trust Estate, Rosa 
Renaker, V. B 
Renfro, E. T 
Renfro, Mrs. Inez C 

Reserve Natural Gas Co. of Louisiana 

Retailers Fire Insurance Co 
Retlaw Mines Co 
Rex Machinery & Supply Co 
Reynolds, J. D 
Rhodes, Brownson & Eampman, Inc 
Ribbon Cliff Fruit Co 
Rice & Fielding, Inc 
Rich and wife, C. R 

Richland County Building and Loan Association 

Richmond Hosiery Mills 

Richmond Mica Co. , Iuc 
Rickard, George L 
Ricker, George A 
Ricks, W. R 
Riifel, Henry 
Riggs, Leon C. , estate of, Lacey L. Bogart, adminis- 

trator 
Rigsby, G. D 
Riker, jr. , Samuel, executor 
Ringler & Co. , George 
Rio Electric Co 
Riter, Joseph 
R!ver & Rail Storage Co 
Riverview State Bank 
Roberts, B. S 
Roberts, Frances A. , estate of 
Roberts, H. H 
Roberts Co. , U. N 
Roberts, Vincent G 
Robertson, Charles E 
! Acquiescence relates to issue I of decision. 
s Estate tax decision. 

10720 
8284 
5128 

10288 

10128 
18145 
5703 
6776 

~ 5110 
784 

2015 
994 

16702 
12486 
8146 
8146 

13120 
6188 
6188 
8704 
9006 

14185 
17707 
8788 
2208 
1791 
7829 
894 

12887 
5219 
2823 

( 

19420 
21259 
88675 

7768 

13065 
15606 
6817 

12803 
8576 

1982 
5599 
7102 
8565 

12756 
14892 
1283 

11180 
5844 

1769'8 
9579 
1270 
5844 
595 

12 
10 
4 

13 

7 
10 
5 
6 
8 
1 
1 
2 

15 
18 
9 
Q 

12 
8 

8 
5 
8 

10 
2 

12 
8 
6 

6 
18 
15 
10 
12 
8 

2 
6 
6 

10 
9 

18 
1 

12 
7 

10 
9 
2 
7 
1 

468 
698 
889 
89 

785 
1217 
956 

1140 
670 
896 

1026 
19 

1247 
841 

1184 
1184 

51 
1295 
1295 
219 

951 
1186 
541 
1. 82 
651 
194 
18 

1080 
822 

537 

1247 
915 
816 

11 
1381 
486 

668 
194 
890 

1184 
1332 

57 
1098 
1261 
1162 
768 
876 

1176 
1162 
501 
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Robertson, Harry F 
Robertson, J. E 
Robinson, Andrew P 
Robinson Co. , A. M ' 
Robinson, F. M. , estate of 
Robinson Shows Co. , John 
Rock Island Sash & Door Works 
Rockford Brick & Tile Co 
Rockford Malleable Iron Works 
Rodefer Oil Co. , David 
Roden Coal Co 
Roe, Charles F. , estate of ' 
Roebling, Karl G. , estate of 

Roesch, William V 
Roessel & Co. , Ltd. , Louis 
Rogers, Katie 
Rogers, R. M 

Rogers, Robert C 
Rogers, T. J. and Victoria V 
Rolfe& Willard G. , executor ' 
Romayor Gravel Co 
Rome Wire Co 

Roos, Moritz 

Roper, Elisha 
Roper, Mrs. Elisha 
Rose Co. , Edward 
Rosenthal, Benjamin J 
Rosenthal, Hannah S 
Rosenwald & Weil, Inc 
Roshek Bros. Co. & Roshek Realty Co 
Ross Co. , Inc. , F. J 
Ross, James, estate of ' 
Ross-Spiller Glove Co 
Rosser, Luther Z. , estate of 2 

Roth, Charles F. , estate of 
Roth Hotel Co 
Roth Sho Co. , Whitney 

Rouse, Hempstone & Co. , Inc. ' 
Rowe, John J 
Royal Collieries Co. , The 
Royal Fuel Co 
Royal Wet Wash Laundry, Inc 

Rubens & Co. , Charles 

Rubenstein, Gertrude G. , executrix ' 
Rubenstein, Louis, estate of ' 
Rub-Xo-More Co 
Rucker, B. J 
Rucker, W. J 
Ruckman, Coal Co 
Rudolph, E. L 

t Acquiescence relates to issues 2; 3, 4, 5, and 3 m decision, 
& Estate tax decision. 
r Estate tax decision; acquiescence relates to issues 2 and 3 of decis' 
s Acqmescence relates ro issue concerning opening inventory at De 

5436 
17227 
14924 
5652 
6341 

13893 
7258 
3873 
2451 

10184 
7915 

11030 
13042 
25747 

2551 
1009 

10843 
10842 

( 
'"" 
24740 
15536 
18486 
7532 
8759 
3079 

8642 
8643 
2092 
990 
99l 

8596 
1844 
7281 
8690 

10212 
2161 
1508 
542 
89 

7673 
10987 
3067 

233 
9386 

11481 
5736 
6356 

12569 
3795 
3795 

2928 
2929 
4277 
4571 

loll. 
oember 1, 191 

5 
13 
12 
5 

12 
13 

2 
11 
5 

14 
10 
12 
7 
2 
7 
7 

1. 2 

15 
16 
11 
8 
8 
7 
7 
2 
2 
2 

ll 
2 
7 
8 

10 
3 
3 

1 
7 

2 
1 
8 

14 

6 

10 
10 

1 
9 
9 
5 
6 

748 
550 

1195 
1217 

47 
806 
635 
313 
817 
782 
654 
312 
682 

1195 
293 

1141 
711 
711 
816 
638 
519 
828 
369 
787 

1112 
1112 
341 

19 
19 

921 
260 
196 

1340 
809 
868 

1111 
453 

1018 
1159 
369 
741 
470 

864 
864 
228 
921 
921 
534 
265 



AcqvrEscENcgs — Continued. 

Board of Tsx Appeals. 

Taxpayer. Docket 
No. 

Volume. Page. 

Rudolph Co. , Inc. , M. J 
Rudolph, T. T 
Ruf, Frank A, , estate of ' 
Ruos H. D 
Ruprecht Charles C 
Russell, Charles H. , estate of 
Russell, Mary I. B. , estate of 
Russell Milling Co 
Russell Wheel k Foundry Co 
Ruud Manufacturing Co 
Ryan Co 
Ryan, John C. , estate of 
Ryan, Kate C. , executrix 
Rye Beach Pleasure Park Co. , Inc 
Ryman, B. A. , estate of 
Ryman, Nancy J 

2069 
4570 
9528 
9119 

22638 
24312 
11250 

183 
2029 

16278 
54 

1986 
1986 

13108 
1706 
1705 

6 
13 
13 
16 
11 
13 

1 
3 

15 
2 
2 
2 
6 
5 
5 

476 
265 
85 

240 
919 
947 
850 
194 

1168 
819 
764 

1130 
1130 
1373 
1288 
1288 

St. Clair Guaranty 4 Title Co 
St. Louis Malleable Casting Co. ' 
St. Louis Screw Co 
St. Louis Union Trust Co. , executor 
Sachs, Charles H 
Sackett, A. T 
Saddler, John E 
Safe Guard Check Writer Corporation 
Sakowitz, Louis 
Salmon, George H 
Salmon, Walter J 
Salomon, Leon 

Sample Hat Stores Co. , Inc 
Sampson, William C 
Sanborn Bros, successors, etc 
Sand Springs Home 
Saner-Ragley Lumber Co 
San Francisco Lumber Co 
Sanford Cotton Mills 
Sanger, Elias A. , estate of 
Santa Maria Gas Co 
Sargent, Marjorie L 
Saul, Maurice B 

Savannah River Lumber Co. et al. s 

Savannah Ship Chandlery 4t Supply Co 
Savinar Co. , Inc 
Sayre Stamping Co 
Scaife, William B. , estate of 
Scales, H. L. 4 

7578 
5490 

15168 
2077 

11032 
7561 
7577 
3796 

11451 
10807 
5733 
3115 

( 
12231 
3725 
6042 

204 
11082 
4871 

43'1 
10643 
12813 
6981 

11507 
3678 

14067 

( 

14354 
16130 
26936 
14805 
3624 
3040 
391 

11408 

8 
9 
2 

14 
6 
4 
2 

10 
7 
3 
3 
8 

13 
1 

14 
6 
3 

10 
14 
8 

10 
4 

13 

} 
14 

13 
9 
2 
1 

10 

688 
110 
649 
323 
68 

1074 
1305 
1262 
267 
838 
723 
979 

1109 
1366 

73 
1059 

198 
927 

1242 
1210 

107 
1412 
298 
705 

958 
465 
166 
338 

1024 
& Estate tax decision; acquiescence relates to issue regarding taxability of proceeds of life insurance in 

excess of $40, 000 exemption and issue as to bequest of works of art to or for the use of the Cathohc Cathedrah 
St. Louis, Mo. 

l Acquiescence does not relate to issue involving "tentative tax" adjustment. 
& Acquiescence relates to afrdiation for 1917 snd inclusion of Savannah River Lumber Co, fn consoudsted 

group for 191g-199k 
s Estate tax decision. 
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Schatzinger, Bernhard, estate of ' 

Scheuer, Herman, estate of i 

Schick, Andrew, deceased, estate of 
Schiff, Benjamin J 
Schilling Grain Co 
Schlemmer k Graber Co. , The 
Schlesinger, Armin A 
Schlett, Adolph 
Schlossberg, Edwin 
Schmick, Wilson E 
Schmid, John A 
Schoellkopf, Walter H 
Schoenheit et al. , William, executors 

Schroth, Joseph, estate of ' 
Schroth, Julia Anna, executrix ' 
Schubert, Andrew H 
Schulz, A. J. , estate of ' 
Schulz, Emma Jane, executrix ' 
Schulz Baking Co 
Schwarzler Co. , A. J 
Schwing, Samuel P. , estate of ' 
Schwinn, Ignaz 
Scott, John 
Scott, Shelby 0 
Scoville, George S 
Scripps et al. , William E. , trustees under declaration 

of trust executed by James E. Scripps 
Seaboard Mills, Inc. (Fleitmann k Co. , Inc. , suc- 

cessor) 

Secor Hotel Co 
Securiti s Investing Fund, Inc 
Security Trust k Savings Bank, trustee ' 
Security Trust Co. , executor ' 
Seligman, George W. , executor 
Seligman, Isaac ¹, estate of 
Sells Floto Circus Co 
Selwyn Operating Corporation 
Seneca Coal Mining Co 
Sentinel Publishing Co 
Serrien, Anna, executrix ' 
Serrien, John, estate of ' 

Service Recorder Co. , The 
Seven Nineteen Fifth Avenue Co 
Severa Co. , W. F 
Sevier, Marion Shainwald ' 
Shaifer, John C 
Shainwald, Marion D. s 

Shamokin Valley 4 Pottsville R. R. Co 
Sharp, W. Z 
Shaw, A. W 
Shaw, Guthrie, executor 
Shaw James G. , jr. , estate of 
Sheakley k; Kennedy Bros 

r Estate tax decision. 
r Acquiescence relates to issue as to whether certain income accrui 

taxable income to petitioner, 

12 
12 
11 
9 
8 
8 
8 
2 

11 
7 
2 
8 

10 
4 

14 
5 
5 
4 
7 
7 
8 
8 
8 
9 
6 
9 
2 

11883 
11388 
10857 
4621 
M59 
4742 
5989 
1422 

18728 
10016 

. 2006 
1971 

11714 
6212 

9S5S 
8914 
8914 
6667 
5686 
5686 
2074 
667 

M88 
8441 

10418 
6180 
2448 

1358 
886 
486 

1026 
640 

1048 
828 
601 
150 
688 

1141 
1152 
1082 

88 

826 
35 

900 
900 

1304 
761 

1219 
813 

491 434 

575 
158 
279 
888 
988 
840 
840 
806 
723 
518 
825 

1129 
1129 

96 
565 
664 
709 
504 
709 
604 
899 
716 
459 
459 

1156 

5499 
5028 

224 
10804 
6720 
9758 
9758 

18964 
4851 
1049 
5712 
8886 
8886 
2201 
6081 
1702 

14410 
1072 

14410 
4944 

1 
11 

10 
10 
12 

5 
2 
8 
7 
7 
2 
5 
8 

14 
9 

14 
8 
8 

18 
9 
9 
7 

10598 
15612 
9644 
9644 
6282 i 

ng to estate of petitioner's father was 
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Sheane Auto Co. , W. W 
Sheen, Jessie 0 
Sheet Metal Construction Co. , Inc 
Sheffield Dentifrice Co. ' 
Sheldon Manufacturing Co. , H 
Shelton et al. , Charles B. , executors s 

Shepard, Stuart 6 
Sheridan Meat Co 
Sheridan, Thomas F 
Sherman Stalter Co 
Sherrod, Archibald 
Sherrod, Henry Lambert 
Sherwood, John W 
Shiner Oil Mill k Manufacturing Co 
Shipowners 4 Merchants Tugboat Co 
Shope Brick Co 
Shotter, 8. O. and Isabel, executors 
Shotter, S. P. , deceased, estate of 
Shulthis, A. W. , deceased, estate of 
Shure Co. , N 
Shutter, Marion D 
Shuttleworth, Wollny Co. , Inc 
Sibley et al. , John R. , executors 
Sibley, Rufus A. , estate of 
Sickles, Mrs. A 
Silk, Mrs. W. W 
Silk, W. W 
Silver 4 Co. , Inc. , William 
Silverman, Alexander 
Simmons Co 
Simon, H. 8 
Simon, Kate M 
Simonds Co. , C. H 
Simons, jr. , and wife, James A 

Simons Brick Co. s 

Sinsheimer, Sidney W 
Skinker et al, , Isabella N. , executrices ' 
Skinker, Thorrras K. , estate of s 

Sls, ter, Chas. W 
Slater, H. N. , trust 
Slattery, Stephen J 
Sline, John T 
8mith, Bert, E 
Smith, Mrs. Bert K 
Smith, Mrs. D. Sydney ' 
Smith, Francis E 
Smith, Harry A. , executor ' 
Smith, Hs, rry A. P 
Smith, Theodore H 
Smith, Walter T 
Smith Insurance Service, Inc 
Smith 4t Son Co. , Lee S 
Smith Machine Co. , H. B 
Smythe, Ernest E„estate of 

~ Acquiescence relates to allocation of t~n consolidated return. 
s Estate tax decision. 
& Acquiescence does not relate to contribution to the All Year Club 
' Revokes nonacquiescence published in Cumulative Bulletin VI-I 

5187 
543 

5089 
11814 
12836 
2161 

17132 
5493 

13698 
4313 

22267 
22258 

7748 
2875 
3955 
6631 
3134 
3134 
1827 
3655 
1316 
1362 

24921 
24921 
10430 
10864 
10864 
9708 

10389 
1927 
4912 
9993 
267 

5329 

( 

13973 
24509 
27247 
11068 
11155 
11155 

4. 1 34 
8191 
9312 
6752 
5329 
5329 
3262 
1020 
3098 
2652 
1054 
4841 

10901 
3328 
7519 

12198 

st page 8. 

9 
6 
8 

13 
13 
3 

15 
10 

4 
16 
16 
8 

11 

5 
2 
2 
2 

2 
5 

16 
16 

7 
7 

10 
6 
8 
4 

10 
1 
5 

14 

7 
18 

5 
9 

9 
5 
5 
4 
1 
6 
7 
9 
4 
9 
8 
7 

14 

1317 
114 
461 
877 

1296 
809 
627 
211 

1299 
23 

622 
622 
103 
805 
403 

1042 
912 
912 

1258 
1181 

23 
76 

915 
915 

1259 
1256 
1256 
1329 
1328 
631 

1078 
1186 

105 
480 

1099 
846 
846 
804 
521 

1123 
1222 
480 
480 
885 
868 
341 
293 

57 
897 
284 
348 
525 
931 
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Docket 
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Volume. Page. 

Snitzler-Warner Co 

Standard Silk Dyeing Co 
Standifer Construction Corporation, G. 

Stanfleld, Theodore 

Stanley, James T 
Sfanley Insulating Co 
Stapley Co. , Inc. , O. S 
Star Porcelain Co 
Starck, Philip A. , estate of t 
Starck, Phfhp T. , executor estate of 

Starck ' 
Stark, Arthur L. , estate of ' 
Stark Brick Co 
Starr, C. L 
Starr, Howard W 
Starrett, Paul 

t Estate tax deoiaiou. 

Philip A. 

Snow, Francis S 
Snyder, William J 
Solof, J. W 
Solomon, Harry 
Somers Lumber Co 
Sonenblicl-, David 
Sonora Bank & Trust Co 
Sooy, Charles H 
South Chicago Drug Co 
South Euclid Savings & Loan Co 
Southack, Augusta G. , estate of 
Southern Feed Co 
Southern Press Cloth Mfg. Co 
Southern Sand & Gravel Co. , Inc 
Spalding, Katherine A 
Spang-Chalfant & Co. , Inc 
Speizer, Lena 
Spencer, Marion Parsons 
Spenser Lumber Co. et, al. , A. B 
Sphar Brick Co 
Sponord, Hannah M. , administrairix of estate 

Lucy M. Mills ' 
Sporborg, William D. , administrator 
Sprague, Elizabeth S 
Sprague Tire & Rubber Co 
Spring Brook Ice Co 
Springdale Cemetery Association 
Sprinkle, James L. , estate of 
Squier, J. Bentley 
Stafford, WiHism F 
Staiford-Lowdon Co 
Staley, J. A 
Staley, Wilm. er C 
Stamey-Mackey Construction Co 

Standard Brewery, Inc 
Standard Gas Products Co 
Standard Marine Insurance Co. , Ltd 
Standard Refractories Co 

of 

4051 
10587 
12582 
12739 

101 
6GG? 

12964 
19220 
6850 

18186 
482 

20112 
2401 
8665 
7888 
?882 

15157 
19508 
6359 

13587 
13004 
6603 
7302 

10469 
2389 

22194 
7639 
2086 

1028 
7914 
6740 
4717 

12862 
4169 

10401 
12078 
14313 
9088 
6435 

10750 
1271 

10226 
10492 
9843 
4822 

3618 
11694 
o550 
3076 

17323 
2983 
768G 
5002 
4051 

15 
2 

18 
4 
8 

3 
8 

12 
9 
1 
4 

14 
11 

1 
15 
2 

7 
10 
13 
14 
3 
6 

10 
5 
7 
Q 

3 
11 
10 

2 

8 
8 
8 

ll 
12 

3 
12 
13 
14 
7 
Q 

9 

842 

584 
807 
776 
419 
106 
986 
66 

493 
1874 
1079 
1068 
736 
303 
879 
588 
858 
413 
487 
452 
946 

1016 
1272 

173 
610 
433 
223 
456 

1223 
I 199 
1121 
932 

1088 
883 
374 

1221 
853 

24 

648 
525 
787 
158 
967 
557 
989 
514 

514 
1150 
667 
886 
681 
398 
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Taxpayer. Doclret 
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Volume. Page. 

State Bank of Alcester 

Stearns, Frank B. , executor 

Stearns, F. M. , estate of 
Steele, Wedeles Co 
Stein et al, , Ss, die S. , executors ' 
Steinbach Co 

Stephens Fuel Co, , Inc 
Sterling Realty Co 
Stern, Carl 
Stern, Emil 
Stern, Joseph 
Stern, Jules 
Stern, Louis 
Stern, Samuel 
Stern et al. , Samuel E. A. , executors ' 
Stevenson, D. M 
Stewart Co. , Fred S 
Stewart Co. , G. S 
Stieglitz, Treiber Co. , Inc 
Still, George W 
Stillwater Milling Co 
Stilwell Paper Co. , E. J 
Stockbridge, M. C 
Stockbridge, Mrs. M. C 
Stollwerck Chocolate Co 
Stott, Enoch, estate of 
Stouts Mountain Coal Co 
Stratton Grocery Co 
Strauss, David, estate of ' 
Strauss Market, Inc 
StriKer, Inc. , Edward C 
Stromberg Electric Co 
Strong, Hewat & Co. , Inc 
Strong, J. E 
Strong, Stella 
Strother Lumber Co. , G F 
Stulner, Aline Blanche 
Stumer, Blanche G 
Stumer, Lois M 
Stumer (II), Louis M 
Suburban Investment Co. , The 
Sugar Run Coal Mining Co 
Sugarland Industries 
Suhr, Charles I 
Sullivan Granite Construction Co 
Summit Wholesale Grocery Co 
Sumpter Valley Ry. Co 
Sumter Coca-Cola Bottling Co 
Sunflower Packing Corporation 
Sunnyside Coal & Coke Co. ' 
Sunshine Cloak & Suit Co 
Superheater Co 

Superior Engraving Co 

Superior Motor Parts Co. ' 
i Estate tax decision. 
I Acquiescence relates to second issue of decision. 

5918 
16672 
19922 

( 
16672 
19922 
10215 
4621 
2888 

( 
15848 
26888 

6333 
19377 
2186 
5887 
2187 

19376 
5948 
2459 

14698 
5975 
8065 
653 

6521 
5687 
7801 
1866 
1867 
6030 

12195 
6542 
7645 
8877 
8878 
5538 
3398 
5069 
1909 
1909 

15235 
992 
993 
904 
905 

1923 
9286 

25068 
6406 
8790 
676 

18145 
9079 
581 

9442 
11810 
8888 
7949 

17814 
10348 

16 

16 
11 
9 
8 

18 
8 
5 
5 

14 
6 
6 

14 
2 
9 
5 
2 
1 
8 
5 
6 
2 
2 

11 
4 
8 
9 
2 
7 
8 
8 
6 
6 

10 
2 
2 
2 
2 
1 

11 
15 
4 
6 
1 

10 
7 
2 
9 

16 
12 

878 

889 

889 
279 
486 
848 

666 
1000 
871 

89 
888 

89 
870 
838 
102 
552 
486 

1016 
452 
891 
280 
581 
327 
327 
467 
706 

1292 
817 

1212 
1264 
887 

1170 
1085 
417 
417 

1174 
19 
19 
19 
19 

1121 
587 

1265 
1198 
703 

1040 
1825 
890 

1104 
984 
540 

5 

861 
407 
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Volume. Page, 

Superior Pocahontas Coal Co 
Susman, Otto 
Sutliff, S, D 
Swaney, Ewing B 
Swartz k, Co. , Inc. , A. R 
Sweeney, Edward F. , estate of " 
Sweeney, Jessie Gair, executrix ' 
Sweeney k James Co 
Sweet, Gertrude H 
Sweeten, P. P 
Swinehart Tire k Rubber Co 
Sydco Photoplay Corporation 
Sylvan Electric Bath, Inc 

5877 
3077 

2786 
2863 

6322 
6322 

10266 
19788 
9240 
4881 
1486 

10221 
7411 

4 
5 
5 

15 
10 

380 
787 

1068 
990 
264 

1287 
1287 
966 
404 

87 
223 
445 

1293 

Tait, James s 

Takamine Laboratory, Inc 
Talcott, Henrietta E. , estate of ' 
Talcott et al. , J. Frederick, executors ' 

Tampa Electric Co 

Tarr, Frank A 
Taylor, Eli J 
Taylor, Ella D. , executrix 
Taylor, Harriet A 
Taylor, Howard M 
Taylor, Moses 
Taylor, P. L 
Taylor, T. J. , estate of 
Taylor Construction Co. , Inc. , J. H 
Teague, E. B 
Tel-Electric Co 
Temple, Walter P 
Templeton, Kenly cz Co. , Ltd 
Tennessee Fibre Co 
Ter Bush, David A 
Terrell, Edgar B 
Texarkana Cotton Oil Co. , Inc 
Texas Chemical Co 
Theis, jr. , George 
Thomas, E. L 
Thomas Shoe Co. , The 
Thompson, J. W 
Thompson, Seletha O. (Mrs. J. C, ) 
Thompson, W. Van E 
Thompson k: Black 
Thompson Co. , John R 
Thompson Pacific Coast Co. , L. A 

Thompson Scenic Railway Co. , L. A 

18908 
8199 

16186 
16186 

{ 
18844 
28332 
29593 

8543 
8050 
7617 
8066 

12732 
8789 

10020 
7617 

11877 
4040 

815 
12018 
6145 

18432 
10717 
4015 
8132 
1888 
6360 
8958 
9218 

209 
7412 
1895 

17509 
10887 
7917 
1869 

( 
9679 

10815 

11 
7 

15 
15 

12 

8 
9 
7 
2 

14 
7 

11 
7 

18 
8 
1 

10 
6 

15 
4 
7 
1 

11 
8 
6 
1 

10 
9 

10 
11 
10 
2 

979 
963 

1025 
1025 

1002 

72 
442 
931 

1159 
668 

59 
441 
981 
288 
146 
484 

1238 
61 

188 
984 
773 

1142 
890 

1080 
297 
124 
890 

1842 
1125 
729 
57 

661 
1203 

ts of Dece 
oportionate 

nder sgreemen 
ether such pr 
ves. 

mber 14, 1918, 
amounts sre 

~ Estate tax decision. 
z Acquiescence relates to issue as to whether the income realized u 

is taxable in proportionate amounts to the several petitioners or wh 
taxable one-half to the petitioners and one-half to their respective wi 



AGQUZEseKn cs&~nt i oued. 

'Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Thompson, Mrs. T. C. , executrix ' 
Thompson, T. C. , estate of ' 
Thompson, W. B 
Thorkildsen, Thomas 
Thorn, Susan K. , estate of ' 
Thorpe, Helen Converse 
315 West 97th Street Realty Co. , Inc 
Threefoot, K. , estate of 
Tibbs, William F 
Tietz, Louise C. , administratrix 
Tietz, Robert M. , estate of 
Tifft, Layer dt Co. , Inc 
Tilford, Henry Morgan, deceased, estate of 

Tilt, C. A 

Tilton, S. U. , estate of 
Tindle, Frank T ' 
Title Insurance dr Trust Co 

Titus, Louis 

Titusville Trust Co, , executor 
Tivoli Theatre Co 
Toccoa Furniture Co 
Todd, C. Lee 
Todd, George W 
Todd, Libanus M 
Tomfohrde, Andreas, esta, te of 
Tomlinson, J. G 

Tonawanda Power Co 

Topeka Tent k Awning Co 
Tower Co, , A. J 
Towns Hospital, Charles B 
Townsend, Anna M. ' 
Townsend, V. Ray ' 
Townsend Lumber Co 

Toxaway Tanning Co 

Trace Fork Mining Co 
Tracy, Thomas H 
Transatlantic Clock 4 Watch Co 
Trathen, Mrs. J. Ries 
Treat Hardware Corporation 
Trefry, W. S 
Tri County Light ttt Power Co 
Troost Avenue Cemetery Association 
Troxel Manufacturing Co. , The 
Troy Manufacturing Co 
Trust Co. of Georgia, executor 
Tschiffely, Frederick A 
Tsivoglou, Constantine J 
Tucker, F. G 
Tuel-er, Genevieve 
Tunnelton Bank 
Turl Iron dt Car Co. , Inc 

t Estate tax decision. 
s Estate tax decision; acquiescence relates te issue 1 or decision. 
s Acquiescence does not relate to "tentative tax" issue. 

5280 
5280 

6'77 
885 

18284 
4'206 

521 
21647 
9314 
9814 

12456 
3286 

18041 
19963 
6878 
8999 
9195 

85 
2450 

7452 
14429 

1022 
2959 

3440 
1. 1402 
2317 

20046 
20047 

830 
5084 

16030 
15152 
4897 
8270 
4524 
3397 
2710 
1114 
587 

6585 
12988 
6407 
3634 
7863 
3470 

11483 
9255 

Volume. 

3 
3 

2 
16 
3 

10 
9 

16 
9 
9 

12 
3 

14 
8 

11 
11 
2 

3 
6 

12 
1 
3 
3 

13 
7 

8 

3 
16 
2 

12 
12 

1 

5 

15 
15 
3 
8 
6 

10 
2 
4 
1 
7 

12 
5 
3 

18 
2 

12 
9 

Page. 

902 
902 
193 
570 
181 

1006 
368 
499 

68 
1123 
1123 
481 
884 

437 

914 
1257 
288 
582 
754 
868 
610 
804 
868 
327 
327 
150 
961 

1195 

521 
101 
701 

1343 
1343 
894 

371 
872 

1107 
1064 
981 
768 
1. 84 

1165 
1169 
653 
119 
434 

1242 
743 
932 
796 
187 
740 
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Turner, Mrs. W. A 
Turner Terminal Co 
Twelve East Thirty-first Street Hotel Co 
Twin C!ty Sand k Gravel Co 
Two Ninety-Two Flatbush Avenue Corporation 
Tyler k Hipps, ch, Inc 
Tyler, May L 
Tyler Warehouse Co 

4162 
3934 
3645 
7171 
5189 
995 

10722 
512 

Volume. 

5 
8 
8 

11 
3 
6 

10 
1 

Page. 

1006 
S27 

76 
517 
S30 
'636 
300 
504 

Ucita Investment Co 
Ulferts, J. J 
Uniola Real Estate Co 
Union Co 
Union Department Store Co 
Union Metal Manufacturing Co 

Union Stock Yards Co 
Union Terminal Elevator Co 
Union Trust Co. , executor 
Union Trust Co. of Cleveland, Ohio, executor 1 

United Motor Co 

United States Envelope Co 
United States Fidelity k Guaranty Co 
United States Merchants k Shippers Insurance Co. ' 
United States 14'. ortgage & Trust Co. , executor ' 
United States Playing Card Co 
United States Refractories Corporation s 

United States Tool Co 
United States Trust Co. of New York et al. , execu- 

tors 1 

United States Trust Co. of New York, executor ' 
United States Varnish Tile Co 
United St udios, Ir c 
United Thacker Coal Co. , trustees for 
Unity School of Christis, nity 
Universe. l Steel Co 
Untermyer, Alvin 
Utica Motor Car Co 

5792 
14084 
3457 

15630 
7835 

35 
2524 
7078 
73SS 

16271 
4478 
6983 

12744 
7422 

12432 
4263 

10439 
2459 

19305 
5642 
4650 

7356 
11030 
15069 
23900 

7SSS 
1799 

12380 
26612 

9036 

13 
11 
3 

14 
S 
1 

12 
14 
9 
5 

12 

10 
5 

13 
2 

15 
9 
8 

9 
14 
15 
15 
15 

16 
11 
10 

943 
40S 

1113 
1310 
1030 
395 
287 
63 
55 

1374 
1272 
743 

S4 
23 

164 
102 
975 
671 
492 

514 
812 

1366 
787 
278 
61 

7SS 
405 
S7S 

Vanco Mills, Inc 
Vancouver Home Co 
Van de Kamps Holland Dutch Bakers 
Van Kannel Revolving Door Co 
Vanderbilt et al. , William K. , executors 
Vanderbilt, William K. , estate of 
Van Etten, Charles H 
Van Fleet, Carey 
Van Hoolr, A. II 
Van Hook, Mrs. A. H 

13276 
5550 
1430 
99SS 

13030 
13030 
8793 
2047 
9358 
9359 

12 

2 
11 
11 
11 
S 
2 
S 
S 

557 
525 

1247 
1209 
291 
291 
611 
S25 

6S 
68 

1 Estate tax decision. 
s Acquiescence relates to issue as to losses, 
r Acquiescence relates to all issues except issue with respect to question of aBowance 

1918 of costs incurred iu lglg, 
of amortization in 
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Van Horn Co. , Inc. , Oliver H 
Van Lindley Nursery Co. , J 
Van Lindley Orchard Co. , J 
Van Schaick, Ellen L. , estate of ' 
Vauclain, Samuel M 
Vaudreuil Lumber Co 
Vaughan, John Charles, estate of ' 
Vaughan, Leonard Holden, coexecutor ' 
Vaughan & Barnes, Inc 
Veitch, Edwin P 
Virden, M. L 
Virginia Lumber & Box Co 

Virginia Railway & Power Co. s 

Viscose Co. , The 
Vista del Arroyo 
Voelbel, Jacob, estate of ' 
Voelbel, Walter W. , executor ' 
Voltz, Albert L. , estate of 
Voltz, Katherine L. , executrix 
Von Platen, Karl 
Von Ruck, Karl, estate of 

Voyer, A. L 

8252 
8109 
3109 
7127 

18488 
6908 

10514 
10514 
7311 
1179 
5200 
3546 

( 
9040 

11731 
3164 

10231 
6009 
6009 

25604 
25604 
16959 
9857 

5453 

9 
2 
2 
9 

16 
8 

10 
10 
6 
1 
6 
3 
9 
3 . 11 
7 
7 

16 
16 
10 

76 
1084 
1084 

96 
1005 
388 
140 
140 

1279 
680 

1123 
841 
468 
444 
893 
276 
276 
167 
167 
250 

83 
1192 

Wadsworth, Harold B. , estate of 1982 
'Wadsworth, Jcssie B. , executrix estate of Harold B. 

Wadsworth, deceased 1982 
Wahl, Henry 2292 
Wahl, W. Wiley 2004 
Waimanalo Sugar Co 24879 
Wald, Louis 4629 
Walker, jr. , H. C 8266 
Walker, jr. , Mrs. H. C 8267 
Walker-Crim Co. , Inc. , The 446 
Wall, Frank E 7359 
Wall & Ochs, Inc 3857 
Wallace Barnes Co 3653 
Wallingford, C. A 231 
Wallingford, Elmer R 230 
Wallis Tractor Co 663 
Walsdorf, Mr. and Mrs. Edward 2410 
Walsh, Joseph J. , executor ' 6388 
Walter, George L. , estate of ' 1782 
Walter et al. , Howard K. , executors estate of 

George L. Walter, deceased ' 1782 
Walter & Co. , Inc. , D. N. & E 4006 
Walter & Co. , Inc. , et al. , D. N. & E 7618 
Walter Real Estate Co 7618 
Ward, Hamilton 11322 
Ward, Wm 10471 
Warren Co. , The 4588 
Warren, Kib H 2550 

r Estate tax decision; acquiescence relates to trusts of 1919, 1919, and 192k 
r Estate tax decision. 
s Acquiescence in so fsr as decision determines that City Qss Co. of Norfolk s 

Power Co. were sffufated with each other. 

1 
2 
2 

13 
8 
6 
6 
1 
4 

10 
4 
4 
3 
4 
7 
2 

2 
4 

10 
10 
8 
7 
3 
7 

1043 

1043 
1106 
1106 
323 

1003 
1142 
1142 
599 
915 

1093 
1304 

. 634 
634 
981 
367 

1104 
453 

453 
142 
620 
620 
704 

1107 
1154 
298 

nd Virginia Railway dt 
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Taxpayer. Docket 
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Board of Tax Appeals. 

Volume. 

Washburn, Cheney D 
Washington Cadillac Co 
Washington Catering Co 

Washington Hotel Co. ' 
Washington Paper Stock Co 
Washington Piece Dyeing & Finishing Co 
Wasserman, Isaac, estate of 
Watson, C. C 
Watson, Martha A. , estate of 
Watson, Mrs. Myrtle B 
Watsontown Brick Co 
Watterson Hotel Co 
Wausau Canning Co 
Waynesboro Manufacturers Association 
Weakley Cloak & Suit Co 
Weaver, Belle It 
Weaver, Belle R. t 
Weaver, James A 
Weaver, M. E 
Weaver, M. E. , estate of ' 
Weaver, S. P 
Weaver, T. L 
Weavfsr, Walter B 
Webb & Bocorselski, Inc 
Webb, Leland D 

Webb Press Co. , I. td 

Webb, Stuart W 
Weber-Bunke-Lange Coal Co 
Wedgwood & Sons, Ltd. , Josiah 
Weed, Henry D 
Weeks Co. , L. S 
Weill-Jamison Co. , Inc 
Weiner, A. L 
Weingarten, David, estate of s 

Weingarten, Melville D. , executor s 

Weis, A. W. D 
Weiss, Paul E 

Weissenbach, Minna K 

Welch et al„E, Sohier, trustees 

Welch, Frank P 
Welsh Packing Co 
Wenzel, Ernst, estate of 
Werbelovsky, Abraham, executor 
Werbelovsky, J. H. , estate of 

Werk Co. , M 

2475 
4471 
7051 
6609 

1321 
4619 

27597 
20810 

7228 
6286 
8580 
5792 

13966 
1277 
4001 
2925 
2924 

-8488 
292? 
8852 
-2921 
2923 
7955 

178 
1279 
7070 
2404 
2724 
5591 
9146 
3647 
2563 
2604 
9645 

13048 
14672 
10433 
10488 
11917 
10059 
4004 
4005 
6061 
6102 

10157 
11134 
21634 
12587 
5199 

548 
10106 
10106 

( 
8019 

19871 

7 
8 
9 

1 
4 

16 
15 
6 
7 
3 

13 
14 

1 
8 
2 
4 
8 
2 

2 
2 
4 
1 
1 
9 
3 

5 
11 
3 
2 
6 

13 
10 
13 
13 
13 
7 

12 
9 
1 
8 
8 

j 15 

483 
844 
743 
441 

1117 
987 

1214 
422 
752 
495 

85 
943 
765 
911 
477 
976 

15 
943 
976 

15 
976 
976 
664 
871 
759 
238 
247 
247 
366 
503 
355 

84 
300 

1342 
1184 
249 
249 

1284 
615 

617 

1370 
800 

1169 
507 
442 
442 

954 

t Acquiescence does not relate to that part of decision involving ap 
T. A. , 1135). 

1 Revokes nonacquiescence published in Cumulative Bulletin V-2, 
& Estate tax decision. 

92026* — 30 5 

plication of the Ayers d 

page 4. 

ecision (1 B. 



ACQUIEscEÃcEs~ontinucd. 

Board of Tsx Appeals. 
Docket 

No. 

24497 

Taxpayer, 
Volume. Page. 

15 
9 

Werner, Henry P 
Werner 5s Werner Clothing 5s Furnishing Goods Co 

482 
69 6984 

( 

10548 
17055 
25239 

2843 
6872 
2172 
2723 
300 

6032 
14790 
3763 

14452 
6475 
2852 

12001 
8604 

19755 
26489 
26439 
4799 
9665 

21093 
428 

12768 
5622 
5623 
5554 

12768 
28141 
23948 
10673 
8472 

11046 
14110 
1399 

10316 
15888 

12 1394 Weser Bros. , Inc 

West Bay Co. , The 
West Corporation, F. C 
West End Consolidated Mining Co 
Westergren, Inc. , M. F 
West Point, Investment Co 
West 28th Street Corporation 
West Virginia Coal Co 
Westermann 4r Pagano, Inc 
Western American Oil Co. ' 
Western Maryland Ry. Co. s 

Western Star Milling Co 
Western Wheeled Scraper Co. s 

Western Zinc Oxide Co 
Westland Co 
%barton et al. , Gerald A. , executors ' 
Wharton, John G. , estate of ' 
Wheary, George H 
Wheatley, James A. ' 
Wheeler, D. E 
When Clothing Co 
%hite, Asa L. , estate of 4 

White, jr. , James 
White, Julia A. 
White, Robert P 
White et al. , W. T. , executors ' 
White Trust No. 1, R. H. and K. K 
Whitehead, C. P 
Whitehouse Leather Products Co. , Inc 
%biteley, Burt H. , estate of 
Whiting, C. L. , Inc 
Whitman, Clarence 
Whitman, Nathaniel, deceased, estate of s 

Whitman 4r Sons, Inc. , Clarence 

2 
4 
3 
5 

16 
2 

10 
12 
5 

14 
7 

15 
18 
18 
5 
8 

16 
1 

15 
4 
4 
4 

15 
15 
11 
12 
10 
7 

16 
3 

ll 
6 
5 
2 
7 
1 

16 
10 
10 

7 
7 
9 

483 
629 
128 

1185 
436 
147 
378 

1308 
17 

889 
109 
496 
972 
553 
302 
302 
829 

1246 
96 

973 
470 
995 
995 
995 
470 

1410 
461 
714 

1385 
1170 
197 
97 

1192 

Whitmeyer, Ella 3090 472 
Whitmore, Alvah P 7086 1274 
Whitson, Thomas J 3478 747 
Whorton et al. , Glen C. , executors ' 3094 771 
Whybrow, Clarence 609 725 
Wickens Co 16476 968 
Wickwire, Theodore H. , estate of 5574 102 
Wickwire et al, , Theodore H. , jr. , executors 5574 102 
Wiedems, nn Brewing Co. , George 7955 664 
Wiess, H. C 7615 467 
Wiess, Olga 7637 467 
Wigginton, George P 11425 1080 
%'ilbur, Loyd H 10611 I 5 597 5636 l 

Wildermann Co. , C 8289 8 
r Acquiescence relates to second issue of decision. 
s Acquiescence relates to reduction by 2 per cent of income tax of taxpayer for calendar years lgfg and iglg 
' Acquiescence does not urete to that portion of decision which holds that section 284(c) of the Revenue 

Act of 1226 is applicable to the case. 
s Estate tsx decision. 
s Acquiescence relates to item (2) of decL~ion. 
s Nonscquiescence notice in this case, published in Cumulative Bulletin IV-2, page 6, recalled. 



AcqrJrasoaivoss — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals 

Wilhite et al. , Hugh, executors and trustees 
Wilkens 5t Ls, nge 

Wilkes, J. Frank 
Wilkes, J. Renwick 
Wilkes-Barre Lace Manufacturing Co 
Wilkins, L. H 
Williams, Harry E 
Williams, Robert W. , executor of estate of Ellen C. 

Williams Foundry 8: Machine Co 
Williams Steamship Co 
Williamson, Alexander B 
Williamson 4; Rauers Co 
Williamson Milling Co 
Willis, Mrs. W. T 
Willis, W. T 
Wilson Bros. k Co 
Wilson, Charles Scotto, estate of ' 
Wilson, F. H 
Wilson, Fannie L. , executrix i 
Wilson Furniture Co 
Wilson, J. H 
Winship, Charles N 
Winter Garden, Inc 
Wisconsin Hydro-Electric Co 
Wolf, J. H. G 
Wolf Manufacturing Co 
Wolfe, Emma S. , estate of s 

Wolfe, Russel, executor s 

Wolfe Co. , Udolpho 
Wolferman, Fred, executor s 

Wolf rman, Louis, estate of s 

Women's Apparel Co 
Wood Bros. Thresher Co 
Wood, Eay 
Wood, T. J 
Woodcliffe Silk Mills 
Woodruff Lumber Co 
Woodruff k Son, John T 
Woods k Sons Co. , Joseph W 
Woods Theatre Co. , A. . H 
Woods, William Stone, estate of 
Worcester Bank k Trust Co. et al. , administrators 
Wright, Herbert N. , estate of 
Wright, O. A. , estate of 
Wright, Pearl Ross, administratrix 
Wright, W. Q 
Wrightis Automatic Tobacco Packing Machine Co 
Wyatt et al. , Elizabeth C. R. , executors 
Wyman 4 Co. , C. C 
Wyoming Tie 4t Timber Co 

7462 
10649 
29037 
12024 
12023 

452 
4208 
4207 

1652 
10190 
8725 
2343 

11292 
1042 

15679 
15679 
8460 
4909 
6911 
4909 

11317 
18157 
6754 
8246 
9601 
2970 
8626 

16149 
16149 
16010 
11291 
11291 
4001 
6877 

13014 
11029 

559 
7262 
6864 
9156 

11067 
7462 

14230 
14230 
12096 
12096 
4270 
1837 

17698 
10676 

( 
21370 
24574 

Volume. 

11 
ll 

1 
6 
6 

1 
15 
7 
2 

12 
5 
7 
7 
7 
6 

12 
5 

10 
15 
10 
10 
10 
8 

10 
15 
15 
15 
10 
10 
8 
4 

11 
9 
1 
6 
6 
8 

12 
11 
13 
13 
12 
12 
10 

1 
10 
8 

Page. 

85 
1183 
717 
717 
467 
593 
598 

1101 
297 
451 
747 
476 
814 

1266 
1256 
820 
616 
403 
615 

1294 
536 
237 
71 

933 
1121 
1161 
835 
835 
485 
285 
285 
477 

43 
740 

1206 
715 
515 
635 
705 
827 

85 
630 
630 
999 
999 
806 

1260 
763 
408 

1143 

r Estate tax decision. 
r Acquiescence relates to deduction of Pennsylvania and New Jersey inheritance taxes. 
s Estate tsx decision; acquiescence relates to first issue of decision. 



Ac&7177EscENozs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. 

Yahola Sand &fr Gravel Co 
Yakima Hop Co 
Yale Brevda Paper Box Manufacturing Co 
Yellow Poplar Lumber Co 
Yoder, Edward E 
Yokohama Ki-Ito Kwaisha, Ltd 
Yost crs Hcrrell 
Young, I. F. , estate of 
Young, May S. , executrix ' 
Young, Minal E. , executor 
Young, S. Marsh 
Youngstown Bread Co 
Younl. er Bros. , Inc 
Yow, Frances White 

2281 
9527 
8858 
9894 
8220 
2658 
2085 
7440 
8847 
4720 
1839 
1338 
5522 
5555 

6 
8 
2 

12 
8 
5 
2 
5 
3 
6 
2 
2 
8 
4 

820 
441 
900 

1050 
1180 
1248 
745 
245 
193 
472 
457 
402 
338 
995 

Zeigen, Frederick, H 
Zenith Milling Co 
Ziegler, jr. , William 
Zimmerman, E. W 
Zimmerman, Jennie E 
Zouri Drawn Metals Co 

6426 
5454 

123 
2518 
2145 
4908 

10 
8 
1 
5 
2 
8 

844 
1279 
186 
314 
667 
858 

& Nonacquiescence in this case, published in Cumulative Bulletin. IV — 2, page 6, is recaued. 

The Commissioner does NOT acquiesce in the following decisions of 
the United States Board of Tax Appeals: 

Taxpayer. Docket 
No. 

Volume. Page. 

Board of Tax Appeals. 

Aitkin, A. King 
All America Cables, Inc. ' 
Ailing dr Cory Co. s 

Alsop, Edward B. , estate of s 

Alsop, Edward H. , executor ' 
Amalgamated Sugar Co 
American Express Co 
American I"eature Film Co ' 
American Leather Products Co 
American Seating Co. ' 
American Seating Co. s 

American Steel Co 
Ankeny, John D. , executor ' 
Ankeny, Levi, estate of ' 

& Nonacquicscenoe relates to issue as to tentative tax. 
' Nonacquiescencc relates to third issue. 
& Estate tax decision; nonacquiescence relates only to 1917 trust. 
& Nonacquiescence in so far as it relates to inclusion in invested capital 
& Nonacquiescence relates to second and third issues of-deoision. 
& Estate tax decision. 

18189 
9092 
6606 
6519 
6519 
6489 
350 

4437 
10619 
4772 

14676 
669 

8904 
8904 

12 
10 
7 
7 
7 
4 
2 

11 
7 
4 

14 
1 
9 
9 

of the sum of 3198, 716. 37, 

692 
218 
574 
848 
848 
568 
498 

1271 
1048 

649 
828 
889 

1802 
1802 



NoNAoqrrf EsoErvoEs — Continued. 

Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Archbold, John F. , executor ' 

Arnold et al. , John B. ' 

Athens Brick 4 Tile Co 
Atlantic Coast Line R. R. Co. ' 
Atlas Tack Co. 4 

Audubon Park Realty Co 
Auld, J. W 
Ayers fk Co. , L. S, s 

8629 
20887 
20888 
20889 
20890 
12926 
19339 
10983 
11497 
9629 

12169 
1217 

9 
12 
6 

18 
1 

919 

954 

1359 
1193 

3 
875 

1213 
1185 

Ball et al. , Walter J. , coexecutors 

Bamberg Cotton Mills Co 
Bancker, jr. , E. A 
Bank of Duplin 
Bank of Italy, San Francisco, Calif 
Bank of Topeka 
Barnes et al. , Charles G. , executors 

Barnes, jr. , John, estate of 
Barnes, Joseph 
Barnes, Joseph, administrator 
Bartlett et al. , Philip C. K. , executors 
Bartlett, Herschel, estate of 
Barton, Mary L. , trustee 
Barton, Otis, estate of 
Bates, E. W. (Mrs. ) 
Beacon Coal Co. ' 
Behlow Estate Co 
Belmont Iron Works 
Belowsky, Morris 
Belt Railway Co. of Chicago 7 

Benedict, James A. , estate of ' 
Benson Lumber Co 
Benson Timber Co 
Berger, Mathilda W 
Berger, Walter J 
Berks Foundry k Manufacturing Co 
Berlin Dye Works 
Best Steel Castings Co 
Biggs, sr. , J. E 
Bingham, Robert W 
Blair, W. A. , estate of ' 
Blair Co. , J. C 
Blaney, Edith H 

6858 

I 
9445 

10104 
18617 
12950 
15810 
18850 

f 8624 

5266 
9577 
5266 

28581 
23581 
12984 
12984- 
18611 
11894 
12670 
10454 
9656 
4289 

21621 
19519 
16811 
6110 
6111 
6998 

15714 
8326 

15255 
8823 
2440 
7147 

10613 

8 
8 

11 
12 
13 
15 
8 

7 
7 
7 

16 
16 

5 
11 
9 

12 
6 
7 
9 

16 
9 
9 

10 
10 
5 

13 
6 

15 
8 
4 

11 
13 

180 
1286 

420 
652 

1226 
1801 
360 
924 
924 
924 
510 
510 

1008 
1008 
420 
280 

1865 
722 
424 
804 
488 
598 
598 
747 
747 
756 

1354 
274 

1092 
608 
959 
673 

1815 
s Estate tax decision; ncnacquiescence relates to first and second issues of decision. 
r Nonacquiescence relates to fraud penalties. 
s Nonacquiescence relates to second issue of decision. 
4 Nonacquiescence relates to issue involving reduction of invested capital on account of dividend pay- 

ment. 
s This notice, which was originany published in BMetin IV-41, page 1, was republished in Cumulative 

Buuetin V-l, page S, for the reason that the case was erroneously included in the list of cases acquiesced in, 
published in Cumulative Bulletin IV — 9, page 1. 

s Nonaequiescence relates to first issue of decision. 
s Nonacquiescence relates to issues involving Federal income taxes added to income for 1917, 1918, and 

1glg, in respect of which petitioner was entitled to be reimbursed by its tenant companies. 
s Estate tax decision, 



NOEAcclUIEscENGEs~ontinued. 

Taxpayer, Docket 
No. 

Board of Tsx Appeals. 

Volume. Page. 

Block, E. Bates 
Block, E. Bates, executor 
Block, Frank E. , estate of 
Block 4t Kohner Mercantile Co 
Blossburg Mercantile Co 
Blumberg Bros. Co. ' 
Blydenburgh, Vail 
Boger 6r Crawford, Inc 
Bonwit Teller 4r Co 
Bourne, Emily H. , estate of ' 
Boyne City Lumber Co 
Brackenridge, George W. , estate of 
Brawner, Alexander Harrison, estate of ' 
Brawner, Frances, executrix s 

Brenneman, David E 
Brenneman, E. L. E 
Brenneman, Verna L 
Briant, E S. , administrator 

Brier Hill Collieries 4 

Brittingham, Juan F 

Brittingham, Juan G 
Bronson et al. , James D. , trustees' 
Brown & Co. , M 
Bryant & Stratton Commercial School, Inc 
Buck, Truman, estate of s 

BuUock, H. E 
Burges, Richard F 
Burke Electric Co. s 

Burton, Lawrence Elmer 
Byck, W. S 
Byers, Howard Webster 

18792 
18793 
18793 
4576 
2880 

12137 
9921 

14745 
26037 

7883 
4635 
6515 

16092 
16092 
8361 
8323 
8324 
8860 

{ 
11406 
19365 
28186 

( 

13557 
16535 
18435 
18535 
7702 

24864 

17660 
28612 
26908 

1697 
2689 
2260 

10319 

11 
11 
11 
4 
4 

12 
5 

13 
10 
8 
7 

11 
15 
15 
10 
10 
10 
6 

12 

13 

13 
7 
9 
1 

13 
16 
1? 

6 
5 
4 
8 

420 
420 
420 

. 673 
690 

1021 
834 
835 

1300 
582 
36 

148 
1122 
1122 
544 
544 
544 
651 

500 

375 

373 
127 
753 
32 

416 
451 
275 
553 

99 
842 

1191 

Cadwalader, John, estate of 
Cadwalader, jr. , et al. , John, executors 
California Brewing Association ' 
Callaway, Fuller E 
Cambridge Ice Co 
Campbell, Archer Maynard 
Campbell, H. L 
Campbell Co. , John F 
Capitol Hotel Co. ' 
Carbo Petroleum Co. s 

Carcy, C. W. e 

13296 
13296 
3903 
2264 
7282 

18320 
18321 
19591 

7134 
9524 
2432 

15 
15 
5 

9 
6 
8 

16 

12 
6 

1 
I 

347 
842 
156 
60 

1076 
458 

441 

166 
639 

' Konscquiescence relates to first issue of decision. 
' I4onacquiescence does not relate to deductihility of New York inheritance tax. 
r Estate tax decision. 
' Nonacquiescencc relates to depletion issue. 
4 Nonacquiescence relates to issues 1 and 2, and. issue 5 as to potent group No. 1. 
& Nonacquiescence relates to question of afhliation as to the compazues included in the "units. " 
' Nonacquiescence relates only to that part of decision which relates to applicatiou of the Ayors decision 

(1 B. T. A. , 1135). 
s Nonacquiescence relates to fourth issue of decision. 
~ Nouacquiescence relates to issues 1 and 3 in decision. 



61 

NoNAotlvngscENczs — Continued. 

Taxpayer. Docfret 
No. 

Board of Tax Appeals. 

Volume. Page. 

Carney Coal Co. ' 
Carruthers, Mabel G 
Central Savings Bank 2 

Century Music Publishing Co 
Chadbourne k Moore 
Chapin, W. E 
Chapin Construction Co 
Chicago Portrait Co 
City Button Works 
Clark, James B 
Cleveland, Painesville 4ft Ashtabula R. R. Co 
Cleveland, Painesville 4k Eastern R. R. Co 
Cline, Mrs. Ella Pipes' 
Cline, W. D. ' 
Clingan, Margaretta T 
Cohn 4k Sons Co. , M. 4 

Collins-McCarthy Candy Co 
Colmer-Green Lumber Co. s 

Connecticut 4k Passumpsic Rivers R. R. Co. s 

Connell, G. H 
Connell, Mrs. G. H 
Connellee, C. U 
Conover Co. , S. A 
Consolidated Textile Corpora. tion 
Conway, J. W 
Coou Valley State Bank ' 
Corbett 4ft Stuart 
Cornelius Lumber Co 
Crabtree Co. , E. B 
Crocker Co. , H. S 
Cross Mountain Coal Co 
Crown Potteries Co 
Cunningham-Beckemeier Supply Co 
Curran, Maurice J 

8496 
25741 

5006 
12840 
17066 
2267 
3200 

21396 
15826 
11918 
4927 
4927 
6929 
6930 
4227 

9238 
4302 

20916 
8424 

18405 
18406 
3363 
3926 

15983 
2263 

11352 
11855 
4273 
5889 
4581 
1219 

10043 
15838 

793 

10 
16 
10 
12 
16 

3 
16 
16 
12 
4 
4 

15 
15 
6 

9 
4 

12 
8 

15 
15 

4 
6 

16 

13 
11 

5 
5 
5 

12 
14 
5 

1397 
515 

1408 
647 
961 
842 

25 
1129 
839 
615 
637 
637 
934 
934 

8 
87 

1280 
256 
492 

1309 
1311 
359 
679 
178 
842 
132 
540 
215 
732 
537 
587 

1412 
992 
180 

D'Aramon, Henrietta 
Daily Pantagraph, Inc s 
Daily Record Co 

Daniel, Charles R 
Daniel, S. B 
Darby, Rufus C 

10644 
4126 

12058 

(22044 
20036 

i 2265 

7 
9 

13 
16 

600 
1173 
458 
925 
925 
842 

2 Vonscquiescence relates to issue No. 1 in so far ss it relates to fiscsl year ended May 31, 1919. 
2 Nonacquiescence relates to obsolescence issue. 
2 Nonscquiescence relates to deduction in 1919 of commissions incurred in sale of property; also decision 

as to fourth issue. 
4 Nonscquiescence relates to 25 per cent penalty for failure to file s return. 
' Nonacquiescence relates to issue whether the consolidated return for 1919 started the running of +e 

statute of limitations as to the Colmer-Green Lumber Co. 
2 Nonacquiescence relates to first issue of decision in so far as it holds that the income was not realised 

until the year in which the taxes became due and payable; snd also to the second issue of decision, 
2 Nonscquiescence relates to issue involving loss of $1, 000 on Galloway note. 
2 Nonacquiescence relates only to issues involving reduoing invested capital bp reducing current earnings 

available for dividends by tax accrued for current year. 



NoNAoi2rrzzsczlvcEs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Davis, Chas. A 
Davis, Oscar 
Bay, Henry M 
De Forest, Julia N 
Deinert, sr. , Oscar 
Deltox Grass Rug Co. ' 
Dennett, Fred 
DeReuter, Ronald 
Derschug, John N. ' 
Desmond's, Inc 
Dickerman 4r Englis, Inc 
Billon, John P 
Doehne, George, estate of 
Don, Harriet M. , estate of ' 
Bowling, Mary M 
Duggan, Hanna, estate of ' ' 

Duggan, James, executor 4 

Duhme, Ophelia, estate of 
Duncan Coal Co. , W. G 
Dunson Mills "' 

Dustin, Annie M. , estate of " 
Dwight 4t Lloyd Sintering Co 

18622 
18625 
30198 

5857 
6937 
6926 

11498 
6243 

18064 
14465 
4928 

10985 
9344 
5594 
2394 
4706 
4796 
6858 

12347 
17019 
8629 

120 

11 
12 

11 
7 
7 
7 

15 
15 
4 
9 
6 
9 
6 
8 
8 
8 

10 
8 
1 

420 
420 
161 

1059 
651 
811 

1173 
600 
306 
738 
447 
177 

1071 
450 
976 
482 
482 
180 
672 

1150 
919 
179 

Edgar Co. , James 
Elkin, Dr. Wm. S 
Emery et al. , Earle C. , executors 
Emery, jr. , Lewis, estate of 
Esperson, Niels, estate of 4 

Esperson, Mrs. Niels (Mellie), executrix 4 

Excelsior-Leader Laundry Co 
Extension Oil Co 

14606 
18629 
9766 
9766 
7071 
7071 
9221 

28764 

16 
11 
9 
9 

11 
ll 
8 

16 

120 
420 
328 
328 

1283 
1283 

183 
1028 

Fane, Evelyn Francis 
Farmers Deposit National Bank and AKliated 

B anks 
Farmers Loan k Trust Co. , executor ' 
Farmers' Loan 4r Trust Co. , executor ' 
Fidelity Trust Co. s 

Field, Marshall 

First National Bank of Duluth, administrator 
First National Bank, Fresno, Calif 
First State Bank of Brackettville, Tex 
First State Bank of Weimar 

First Trust 4s Savings Bank 
Fitzgerald, Mary A 
Foster, Alice Fisher 
Foster, James F. , estate of ' 

16725 

6220 
18234 
21621 
13638 
11840 

( 18502 
18503 
15811 
12876 

( 
12657 
16011 
11746 

810 
10126 
11493 

15 

6 
16 
16 
13 
15 
13 
13 
9 

10 
ll 
6 
7 

13 

1332 

520 
181 
438 
109 
718 

1096 
1226 
975 
396 

1034 
178 

1137 
496 

r Nonacquiescence relates to second issue in decision. 
s Nonacquiescence relates to issue 1 of decision. 
s Nonacquiescence does not relate to deductihility of New Y'ork inheritance tax. 
t Estate tax decision. ' Nonacquiescence relates to issue regarding jurisdiction. 
s Estate tax decision; nonacquiescence relates to first and second issues of decision, 
t Estate tax decision; nonacquiescence relates to issue 2 of decision. 
s Nonacquiescence relates to issue concerning invested capital for 1920 and 1921. 
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Francesconi 4 Co. , J. C. ' 
Francis, Francis, guardian 
Francis, jr. , Francis 
Frank, William G. , adlninistrator 
Franklin et al. , Thomas H. , executors 
Fresh Pond Ice Co 
Fuller, jr. , James W. 

and trustees 

10585 
16724 
16724 
9344 
6515 
7282 
3068 

10 
15 
15 
6 

11 
9 
7 

658 
1332 
1332 
107. 1 

148 
156 
28 

Gallum, Albert F. , trustee 
Garber, B. A. ' 

Garber, M. C. ' 
Gardner Governor Co. ' 
Garneau Co. , Inc. , Joseph 
General Manifold k Printing Co 
Georgia Car k Locomotive Co. ' 
Gibson, Kate Viola, estate of ' 
Gillette, Katharine K 
Girard Trust Co. , executor ' 
Girard Trust Co. et al. , executors 
Glenn, Thomas K 
Goddard, John N 
Gong Bell Manufacturing Co 
Gonzolus Creek Oil Co. (dissolved), trustees for 

creditors of 
Goodrum, jr. , J. J 
Gordon, Henry J 
Grandin, Florence 

'Grandin, George W. , trustee 
Grandin, Henry B 
Graves et al. , A. H. , committee for creditors of 

Whittaker k Bacon 
Great Bear Spring Co. s 

Great Northern Ry. Co. s 

Greene et al. , Richard T. , 'trustees 
Grelck Condensed Buttermilk Co 
Greylock Mills 7 

Guarantee Construction Co. s 

Guild Co. , Inc. , J. H 

Gulf States Steel Co 

Gwin, Earl S 

6101 
3708 

14097 

( 
3710 

13909 
321 

40 
14577 
3 1'31 
7402 

18754 
11298 
23208 

2262 
18621 
17584 

13393 
18613 
13838 
25740 
25742 
25742 

22631 
10489 
8433 

11850 
23973 
3691 

11926 

1848 
8741 
9276 

~ 18358 
j 18359 

17983 
) 

10 

5 
1 

12 

-7 
14 
10 
16 

11 
15 

. 12 
11 
12 
16 
16 
16 

12 
12 

15 
7 
9 

14 

70 
;7. '5 

436 
986 

1144 
580 

1100 
308 
842 
420 
152 

310 
420 

1191 
51'5 
515 
515 

124 
383 
225 

401 
79 

1281 
1145 
914 

1244 

r Nonacquisscsnce relates to third issue of decision. 
r Nonacquisscence relates to issue as to whether the agreements of December 14, 1918, and ths discharge 

thereof were productive of income taxable for the years involved, and, if so, to what extent. 
~ Nonacquiescsnce relates only to that part of decision which relates to application of the Ayers decision 

(1 B. T. A. , 11851. ' Estate tax decision. ' Nonacquiescence does not relate to depreciation and obsolescence adjustments. 
s Nonacquiescence relates to issue involving the question whether the company should accrue as income 

in the taxable years interest earned but not paid in those years on obligations of other corporations owned 
by it. 

& Nonaequiescsnce in decision in so fsr as the Board holds that it has jurisdiction to determine the over- 
payment for 1917. 

8 Nonacquiescenee relates to second issue of decision. 



Noff AotfmmsofsNoxs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Haight, George W 
Hailer, Mary ' 

Hamilton, Harris 4it Co 
Hamlet Ice Co 
Hanlon, Mary E 
Hannibal Missouri Land Co 
Harbour-Longmire Co 
Harlan tlt Co. , O. A 
Harriet Cotton Mills 
Harris, Elizabeth H 
Harris Oil Co. , C. C 
Harry Co. , S. J 
Hartmann, Charles 
Haskell 4' Barker Car Co 
Hass, E. S. ' 
Hatzel k Buehler, Inc. ' 
Hawkins, Frank 
Haynes, Elwood, estate of 
Heineman Lumber Co. ' 
Heinrich, Samuel G. , estate of 
Hemlock Hollow Coal dt Coke Co 
Henaghan, Elizabeth 
Hendricks, Harmon W 
Henn, A. W:, trustee 
Hepburn, C. Fisher, estate of ' 
Hermance, H. P 
Hershey Manufacturing Co 

Herzog, Philip W 
Hess Bros. ' 
Hewitt Rubber Co 
Hickey, J. E 
Higginbotham-Bailey-Logan Co. ' 
Hinman, Thos. P 
Hirsch fk Co. , Adolph 
Hirsch-Weis ftlanufacturing Co 
Hof Brau Co. , The' 
Hoffman, Isabella C. , estate of ' 
Hoffman et al. , Meyer C. , executors ' 
Hoffmann, Frederick H 
Holifield, Mary D. Moore 
Holyoke dt Westfield R. R. Co 
Home Builders Shipping Association 
Home Laundry Co 
Houston Belt fk Terminal Ry. Co. s 

Howard Co. , J. W. 4ft A. P 
Hulbert, Edmund D. , estate of 4 

Humphreys, E. C 

6141 
14068 
25751 

15687 
25516 
27251 
9084 
6905 
1874 
6228 

11820 
8011 
1644 

18980 
7009 

14817 

i 
9501 

11454 
2572 

11724 
10175 
2420 
8887 

27252 
4554 
4808 
9690 

11192 
28862 
82108 

6245 
8089 
825 

19107 
4691 . 18615 
3280 

30494 
6184 
5888 
8861 

10089 
8425 
7044 
6047 
8494 

19868 
11204 
4069 

4 
14 

12 
16 
16 
9 
7 
1 
5 

11 
13 

14 
9 

18 
10 
4 

18 
ll 

2 
10 
16 

4 
8 

11 
11 
14 
10 
7 
1 

11 
8 

11 
7 

14 
6 

8 

8 
7 
9 
8 

6 
15 
12 
9 

1075 
488 

785 
488 
809 

1072 
314 

1027 
784 
420 
937 
211 
146 

1087 
1352 
993 
842 
796 

1229 
406 

1176 
809 

1257 
190 

1886 
420 

867 
747 
729 
424 
420 
566 
420 
707 
796 
442 

1861 
964 

1802 
127 
908 

45 
1364 
1096 
818 
656 

4 Nonacquiescence relates to issue concerring deduotibiaty of charitable contributions. 
4 Nonacquiescenoe relates to inst issue of decision. 
' Nonscquiescence relates to third issue in decision. 
' Nonacquiescence relates to issue as to tentative tsx. 
4 Estate tsx decision. 
4 Nonacquiescence relates to second issue of decision. 
4 Nonacquiescence relates to first, second, and fourth issues of decision. 
4 Nonacquiescence relates to second and fourth issues of decision. 
4 Estate tax decision; nonacquiescence relatse to issue concerning transfer of stook, 
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Hunt, J. C 
Huntington, Annie 
Huntington, Wallace 
Hupfel Co. , Inc. , J. Chr. G 1 

Hutchins Lumber & Storage Co. ' 
Hutchison, Charles s 

Hynes, William J 

19888 
25807 
25806 
9834 
3307 
8053 

21382 

15 
15 
15 
9 
4 

13 
16 

1388 
851 
851 
944 
705 

1187 
1272 

Illinois Merchants Trust Co. , executor 4 

Illinois Rural Credit Association 
Independent Brewing Co. of Pittsburgh s 

Independent Brick Co 
Indiana Harbor Belt R. R. Co 
Indiana Rolling Mills Co 
Indiana Stove Works ' 
Indianapolis Street Ry. Co 
Individual Towel & Cabinet Service Co 

Inglewood Park Cemetery Association 
Inman, Edward H 

Interurban Construction Co 

11204 
5058 
3242 
8198 

21550 
37661 
12259 
8148 
8787 
1231 

1258o 
3249 
2501 
7028 

12 
3 

11 
16 
13 
8 
7 

6 
4 
5 
5 

818 
1178 
870 
862 

279 
1141 
1008 
397 
158 
386 
842 

1292 
529 

Jackson, Annette T. r 
Jackson, George AJ 
Jackson, Minnie L. , estate of 
Jackson, Willis K. ' 
Jackson & Tindle ' 
James, Arthur Curtiss 1 

Jefferson Gas Coal Co 

Johnson et al. , Homer S. , executors ' 
Johnson, Stephen O. , eats, te of ' 
Johnston, Mrs. K. V. , deceased 
Johnston, R. H. , heir at law 

9001 
9002 
4219 
9003 
9000 
2509 

14951 
33247 

9550 
9550 

14355 
14355 

11 
11 
3 

11 
11 
13 
16 
11 
ll 
12 
12 

1257 
1257 
832 

1257 
1257 
764 

1135 
534 
534 
185 
185 

Kalb, Louis 

Keen, Herbert Ide 
Keeney, George K. , estate of 

Keeney, Raymond G. , executor 

Keewis Realty Co. , Inc 'c 
Kehota Mining Co 

19421 
( 19422 

8423 
11715 
14424 
11715 
14424 
10489 
1117 

15 
15 

6 

15 

15 
12 
3 

865 
886 
275 
715 

715 
383 
885 

~ Nonacquisscence relates to obsolescence issue. 
s Nonacquiescence relates oaly to that part of decision which relates to application of ths Ayers decisioa 

(1 B. T. A, llssh 
t Nonacquiescenes relates to deduction of amount expended for "training" to keep in condition for 

"stunt" acting. 
4 Estate tax decision; nonacquiescence relates to issue concerning transfer of sl;ock. 
a Nonaeqniescence relates only to issue 2 in decision. 
& Nonscquiescence relates to second issue of decision. 
& Nonacquiescence relates to tentative tax issue. 
s Estate tax decision. 
s Estate tax decision; nonacquiescence relates to trust instruments of Iius aad 1Nf. 

to Nonacquiescence does not relate to depreciation and obsolescence adjustments. 
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Keystone Coal 4k Mining Co 
Kissel, Caroline T 
Kissel, Caroline T. ' 

Kistler et al. , Florence L. , administrators ' 

Kistler, William F. , estate of ' 

Kistler Land 4' Improvement Co. s 

Kittery Realty Co 

Klein, Florence L. ' 

Klyman, E 
Kuhn, J. J 
Kynett, Harold K 

10168 
18208 
21788 

( 

3707 
11986 
18061 

( 

8707 
11986 
18061 
12855 
15114 
84274 

4004 
4005 
6061 
6102 

. 10157 
6758 

18681 
18190 

10 
15 
15 

) 

) 
11 

14 

11 
12 

295 
705 

1270 

979 

979 

671 

569 

617 

882 
420 
692 

Lancaster et al. , John L. , receivers 
Lar. caster Lens Co. s 

Lawson, John S 
Leasing 4k Building Co 
Lee Live Stock Commission Co 
Lcc Shoe Co. , Inc. , John 
Levine Bros. Co. , Inc. ' 
Ley 4ir Co. , Inc. , Fred T 
Liberty Insurance Bank 
Lieber et al. , H. W. , executors 

Lightning Creek Oil 4k Gas Co 

Lisk Manufacturing Co. , Ltd. ' 

Livezey, F. M1 

Lloyd, Ernest E 
Lock, Moore 4k Co. , Ltd 
Loetscher, Christian, estate of ' 
Loetscher et al. , John A. , executors s 

Loewenstein Bros. Garment Co 
Ludington, Charles H. , estate of 

9 
10 
10 
16 
7 

11 
5 
9 

14 
18 

9868 
11603 
6108 

14428 
280 

10061 
6882 

18168 
5070 
9720 

( 
. 8584 
28204 

( 

10031 I 

11488 I 

19000 
20440 
24414 

9295 
14825 
14825 
8465 

28208 

4 )" 
15 
8 
7 

14 
14 
18 
16 

365 
1158 
747 
105 
582 
187 
689 
749 

1428 
1170 
1150 

179 
1048 

806 
1029 
1008 
228 
228 
446 
308 

McAvoy Co 
McClung et al. , Hu L. , executors 

9216 
12468 

10 
18 

1017 
385 

4 Nonacquiescsnce relates to deduction of aliquot part of cost of improvements to certain property. 
4 Nonacquiescence relates to issue as to whether the agreements of December 14, 1918, and the discharge 

thereof were productive of income taxable for the years involved, and, if so, to what extent. 
4 Nonaoquiescence relates to issue with respect to question of allowance of amortization in 1918 on costs 

incurred in 1919. 
4 Nonacquiescence relates to question iu decision pertaining to the year 1919. 
4 Nonacquiescencs relates to the issue as to whether a return signed by the president and secretary was 

the return requirod by statute, the filing of which started the running of the statute of limitations. 
4 Nonacquisscence relates to issue 6 iu decision. 
t Nonacquiescence relates to depreciation issue. 
4 Estate tax decision; nonacquiescence relates to issues involving executors' commissions, attorneys' 

fees, and miscellaneous administration expenses. 
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McCormick et al. , Cyrus H. , executors ' 
McCormick, Nettie Fowler, estate of ' 
McCutchen C. E 
McDonough, James B 
McGee Nellie B 
McGowin-Foshee Lumber Co. ' 
McMurtrie, Adnah 
McNeill Robert H ' 
Magee Furnace Co. ' 
Mahoning Coal R. R. Co 
Malley Co. , Edward 
Mallinckrodt, jr. , Edward 
Mallinckrodt, sr. , Edward s 

Malta Temple Associs, tion 
Manhattan Brewing Co 
Mann, Franklin P. , estate of 
Maritime Securities Co. s 

Martin Advertising Agency, Inc. , Mac 
Mathews, John E 
Matthiessen, jr. , F. W 
Mercantile Trust Co. executor ' 
Merritt, Thomas A. , estate of 
Metro Pictures Corporation of New England» 
Mexican Telegraph Co. ' 
Mianus Motor Works, Inc 
Middlesex Ice Co. et al 
Mid-West Box Co 
Miller, Clarence A 
Moir Harry C 

» 

Moore, L. C. ' 
Moore Corporation, John C 
Morgan, Brooks 
Morrell 4ir Co. , John 
1VIorsman, jr. , Edgar M. , administrator' 
Morsman, Edgar M. , estate of ' 
Morsman, jr. , Edgar M. , administrator ' 
Moser, Carl F 
Moser, George J 
Moser, Josephine T 
Moser, Julius C 
Mossman, YarneRe dt Co. " 
M. S. C. Holding Corporation et al 

22731 
22731 
19819 
21462 

( 
18292 
29938 
10446 
19740 
17261 
. 5600 
2202 
9677 

11081 
1750 

29476 
698 

6101 
824 

8115 
Oo83 
2125 
9528 

( 
'- 18502 

18508 
4487 
9093 
6052 
7282 

11066 
14087 
19135 
8709 

13907 
18861 
18614 
15114 
34274 
17660 
82075 
82075 
13473 
1847. 5 
18474 
13471 
8269 

11076 
4620 

13 
18 
16 
16 
18 
10 
8 

16 
11 
4 
6 

14 

16 
6 

10 
2 

11 
8 
2 

18 
18 
ll 
10 

5 
9 

11 
18 
14 
11 
15 
11 
14 
18 
14 
14 
12 
12 
12 
12 

428 
423 
569 
556 

1181 
961 

1301 
479 

1216 
923 
462 
194 

1112 
408 
952 
747 
188 
162 
209 
921 

85 
1096 
1271 
218 
485 
156 

1223 
1081 

28 

979 
1140 
420 

569 
415 
108 
108 
672 
672 
672 
672 

45 

216 
r Estate tax decision; nonacquiescence in so far as dehision holds as nontaxable the value of property 

placed in trust under the instrument of July 27, 1918. 
» Nonacquiescence relates to second issue of decision. 
» Nonacquiescence relates to deduction of commission paid to agents for negotiating lease. 
~ Nonacquiescence relates to first issue of decision. 
» This notice, which was originally published in Bulletin IV-41, page 1, was republished in Cumulative 

Bulletin V — 1, page 7, for the reason that tbe case was erroneously included in the list of eases acquiesced 
in published in Cumulative Bulletin IV-2, page 8. ' Estate tax decision; nonacquiescence relates to deductibility of remainder value of the residuary estate 
bequeathed to charity. 

» Nouacquiescence relates to tentative tax issue. 
I Nonacquiescence relates to issue as to whether the agreements of December 14, 1918, and the discharge 

thereof were productive of income taxable for the years involved, and, if so, to what extent. 
& Estate tax decision» 

s» Nonacquiescence relates to issue involving deduction of tentative taxes in determining the earnings 
, avatlab1s for payment of dividends in 1918 and. 1919. 
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Muller, Carl, estate of 
Murphy et al. , James C. , executors' 

Myers, Long fk Co 
N. 

9720 
4166 

12856 
24511 

13 
5 

1175 
952 

460 

National Bank of Topeka 
National Piano Manufacturing Co. s 

National Products Co 
National Refining Co. of Ohio et al. , The 
National Sugar Manufacturing Co 
National Tank Jr Export Co 
Nelson, C. N. , estate of ' 
Neuman Co. et al. , H. L 
Nevin, William L. , executor ' 
New Jersey Porcelain Co 
Newman, Lillian D 
Newman, Lloyd D 
Newman et al. , Lloyd D. , executors 
Newman, Louis, estate of 
Newman, William C. ' 
New Orleans, Texas dt Mexico Ry. Co. ' 
¹les Fire Brick Co 
960 Park Ave. Co. , Inc. , et al 
Noldc 4 Horst Co. s 

Nord Hop Ranch 
Nordholt, John B 
Norfolk Knitting Mills Corporation 
Northern Trust Co. , executor ' 
Northern Trust Co. , executor ' 
Northside Viaduct Co. ' 
Northwestern Improvement Co 
Northwestern States Portland Cement Co. ' 

Norton et al. , Frank E. , executors ' 
Norwich fk Worcester R. R. Co 
Norwood Lumber Co 
Noyes, Charles R. , estate of ' 
Nunnally, J. H 
Nunnally, Winship 

O. 

18850 
f 3383 
i 20486 

6186 
12120 

186 
cows 
3274 
7702 

18848 
81551 
29568 
15940 
15986 
15989 
15989 
6580 
400 

2628 
6978 
9867 
6149 
8766 
4841 
2478 
7127 

14200 
12106 
5768 

10456 
5594 
2020 
8785 

18436 
18627 
18620 

15 
11 
7 

11 
1 
7 
8 
7 

16 
16 
15 
15 
15 
15 
15 
10 
6 
6 
7 

12 
10 

4 
5 
9 
9 
9 

14 
7 
9 
2 
6 

16 
11 
11 

1301 
46 

632 
511 
236 
577 

1217 
127 
588 

15 
10&9 
869 
869 
869 
869 
158 
436 

8 
216 
417 
835 
509 
792 

1810 
96 

468 

79 
885 

450 
215 
841 
519 
420 
420 

Ohio Falls Dye A; Finishing Works 
Oilbelt Motor Co 
Old Colony R. R. Co 
Old Dominion Steamship Co 

20895 
14700 
7820 

24462 

16 
16 
6 

16 

1088 
881 

1025 
264 

~ Estate tax decision. 
r Nonacquiesvence relates to tentative tax flue. ' Nonscquiescence relates to deduction of amount of bad debt sscertamed to be worthless and charged 

off in 1920. 
r Nonacquiescence relates to tssuee 1 and 4 in decision. 
' Nonacquiescence relates to first issue of decision. 
s Estate tax decision; nonacquiescence relates to trust created on February 9, 1917. 
1 Nonaequiescence in so far a- dechion determines thai; Highland Park Oo. sud Northside Vfad 

were affiliated with Virgirria Railway gr Power Go. 
~ Nonscquiescence relates to fifth issue of decision. 
s Nonacquiescence does not relate to deductibility of New York inheritance tax. 
rs Estate tax decision; nonac quiescence relates to issue I of deohion. 
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Olinda Gasoline Co 

Olinger Corporation 
Ortseifen, A. dam ' 
Ott, Will M 
Obtlcy, John K 
Ottumwa Serum Co 

Oui. Building and Loan Association 

15799 
19077 
25469 
12900 
13713 
18623 

( 
15114 
34274 

8865 

13 
9 

14 
15 
11 
14 

6 

1050 
170 

1403 
867 
420 

569 
1196 

P. 
Pacific Coast, Pipe Co. ' 
Palmetto Coal Co 

Parrett, O. S 
Paso Robles Mercantile 
Pederson, Hans s 

Pederson, Marie ' 
Peerless Woolen Mills 
Pelton, Honoro Gibson, 
Peruna Co. ' 

Co 

executrix ' 

Petaluma dt Santa Rosa R. R. Co. ' 
Phelps-Waters Co. ' 
Philadelphia Quartz Co 
Pietsch, Amy Lake, deceased, estate of ' 
Pietsch, Walter G. , executor " 
Pike County Coal Corporation ' 
Pittsburgh Knife dt Forge Co 
Pittsburgh Supply Co. " 
Pittsburgh Valve, Foundry Bt Construction Co 
Potter, A. K 
Powell Coal Co. » 
Prescott et al. , Oliver, executors " 
Prescott, Wm. R 
Prindible, John F 
Prindible, Loretta H 
Pritzlaff, Frederick C 
Prosser, Seward 

Providence fk Worcester R. R. Co 

Provident Trust Co. et al. , administrators s 

7961 
9478 

18272 
20306 
6766 

11655 
12329 
12328 
12038 

7402 

( 
5102 

12883 
13830 
19419 
6677 
5424 
5424 
7189 
7464 

18864 
9089 
7432 

11945 
7888 

18626 
15344 
15345 
6109 
8520 
6297 

4976 

11 

11 

4 
12 
14 
14 
13 
7 

11 
11 
15 
13 
6 
6 
4 
6 

14 
6 

10 
12 
8 

11 
16 
16 
10 
7 

5 

1329 

154 

833 
750 

1089 
1089 
1119, 
1144 
1180 
541 

1166 
1146 
582 
582 
625 

1088 
620 
460 
563 
492 
582 
420 
187 
187 
747 
784 

1186 
1004 

Quaker Maid, Inc 11421 10 301 
s Nonacquiescence does not relate to deduction of contribution to church building fund. 
' Nonacquiescence relates to issue 9 of decision. 
s Nonacquiescence relates to issue (a) . 
s Estate tax decision. 
s Nonacquiescence relates to issue as to whether the Board had jurisdiction to hear and determine a defi- 

ciency for 1920. 
s Nonacquiescence relates to that part of decision as to the purchase of taxpayer"s own bonds at less than 

par which were retired. 
s Nonacquiescence relates to issue as to whether Phelps-Waters Co. was a transferee of Wisconsin Chem- 

ical Co. 
s Nonacquiescence relates to fifth issue of decision. 
s Nonacquiescence relabe only to issue 2 in decision. 
u Nonacquiescence relates to issue involving special assessment. 
» Nonacquiesccnce relates to jurisdiction issue. 
n Nonacqm essence does uot relate to deductibihty of New York inheritance tar. 
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Taxpayer. D oclret 
No. 

Tloard of Tax Appeals. 

Volume. Page. 

Randall, George W. , estate of 
Rauh & Sons Fertilizer Co. E. ' 
Rebadow, Anna N 
Red Salmon Canning Co 
Reeb, M. A 
Reese, J. H 
Reilly, Warren 
Reliance Manufacturing Co 
Remington Rand, Inc 
Remington Typewriter Co 
Renziehausen, Frederick C 
Reynolds, Mary G. , estate of 
Reynolds, Philip M. estate of 
Rhode Island Tool 6o 
Richfield Oil Co 
Richmond Belt Ry. Co 
Rindge Land & Navigation Co 
Robertson Co. , H. P 
Robinson Co. , A. M. ' 
Robinson, Mrs. C. H 
Rodenbough, Elizabeth McCahan, estate of ' 
Rodenbough, Elmer E. , executor of the estate of 

Elizabeth McCahan Rodenbough, deceased s 

Rolfe, Willard G. , executor 4 

Root, Henry L. , estate of s 

Root, Susie M. , executrix ' 
Rosenbaum Bros. , Inc 
Rosseter, John H 
Roth, W. A 

Rouse, Hempstone & Co. , Inc. ' 
Ruf, Frank A. , estate of ' 

6765 
10720 
15937 
4146 
9847 

18404 
5380 
6021 

34726 
2788 

10658 
8625 
8624 
2832 

15799 
19077 
7218 
3698 

14104 
5652 
8271 

465 

465 
18486 
2825 
2825 

13050 
6179 
6012 
7673 

10987 
9528 

12 
15 
15 

8 
15 
7 
7 

11 

8 
8 
8 
3 

13 
13 
2 

14 
5 
8 
1 

1 
16 
5 
5 

11 
12 
4 

13 

679 
468 
369 
790 
759 

1261 
1327 
583 
773 
880 

87 
360 
360 
180 

1050 
1291 
1179- 
887 

1217 
972 
477 

477 
5-19 
696 
696 
736 
254 
834 

1018 
85 

St. Louis Malleable Casting Coy 

St. Louis National Baseball Club 
Saeger, Wilford C 
Sage, Margaret Olivia, estate of 

San Joaquin Fruit & Investment Co 

Sarfert, Max 
Sass, Morris 

Savannah River Lumber Co, et al. ' 

5490 
15168 
26798 

7562 
5882 

( 

6988 

6922 

( 
14354 
16130 
26936 

15 
9 
6 

16 

5 
12 

14 

110 
1192 
890 
36 

1290 

977 
156 

' Nonacquiescence relates to issues 3 and 4 of decision. 
4 Nonacquiescence relates to first issue in decision. 
4 Estate tax decision. 
' Estate tax decision; nonacquiescence relates to issue 1 of decision. 
4 Nonacquiescence relates to final issue of decision, 
~ Estate tax decision; nonacquiescence relates to deductibility of remainder value of the residuary estate 

bequeathed to charity. 
t Nonacquiescence relates to "tentat, ive tax" issue. 
4 Nonacquiescence relates. to afrrtiation of Savannah ftiver Timber Co. and Port Wentworth Lumber Co, 

with group for 1918-1921. 
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Taxpayer. Docket 
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Board of Tsx Appeals. 

Volume. Page. 

Schall, William 

Schoenheit et al. , William, executors ti' 
Schoettle Co. , Edv in J 
Schreier Co. , Konrad 
Scully Syrup. Co. , D. B 
Seaboard National Bank of New York, N. Y. , ex- 

ecutor ' 
Seals, Victoria D. (Mrs. ) 
Sevier, Marion Shainwald s 

Shajfer, C. B 
Shainwald, Marion D. ' 
Sheffield Dentifrice Co. ' 
Shillito Co. , John 
Shillito Realty Co 
Siegel, Inc. , Joo 
Silver King Consolidated Mining Co. of Utah 
Simmons Gin Co 

Simous Brick Co. ' 

Sinsheimer Bros. , Inc 
Slocum et al, , Herbert Jermain, executors 
Small, G. G 
Smith, Clarence C 
Smith Agricultural Chemical Co 
Smithers, Francis S. , estate of I 

Sowers Manufacturing Co 

Standard Life Insurance Co. of America s 

Stange, A. H. r 
Starton, jr. , John, estate of ' 
Starbuck, A. E. , administrator 

Stephens-Adamson Manufacturing Co 

Stetson cd Ellison 
Stevens, H. G 
Stevens 8z Thompson Paper Co 
Stone, George L 
Stoney, Mary M. (Mrs. ) 
Strickland, D. F 
Strickland, Olive 
Strickland, D. F. and Olive 
Strong, B. R. , estate of 
Sugg, J. D. , estate of 
Suniin, L. F 
Sunnyside Coal k Coke Co. ' 

9721 
19163 
16626 
1941 
8600 

10005 

9690 
18624 
14410 

9872 
14410 
11814 
6187 
6186 
1739 

15153 
21523 

( 

18973 
24509 
27247 
6498 
5882 

27976 
3767 

18179 
665 

14464 

( 

12475 
25842 
29779 

553 
5892 

11724 
13462 
18641 
25010 

( 80443 
8736 

16818 
3501 

10756 
18628 
40707 
40708 
23159 
12468 
8860 
7483 
9442 

i) 

13 
14 
13 
9 

10 

11 
11 

12 
14 
13 
8 
8 
1 
8 

16 

5 
6 

16 

ll 
1 

16 

11 
14 

5 
9 

11 
16 
16 
16 
18 
6 
6 
9 

1175 
33 

950 
407 

90 

1386 
420 
709 
298 
709 
877 
665 
665. 

1113 
41 

793 

918 
36 

658 
514 
902 

1086 
268 

810 

897 
1120 
1213 

20 
420 
419. 
419 
419 
885 
651 

1232 
984 

t Fatale tax decision. 
r This csee wss inadvertently printed in Bulletin VIII-48 as haviug been acquiesced in by the Com. 

missioner. 
s Nonacquiescence relates to issue as to whether Board had jurisdiction to hear and determine deficiencies. 
4 Nonacquiescence relates to loss spstained through obsolescence of trade-mark. 
' Nonacquiescence relates to contribution to the All Year Club. 
s Nonacquiescence relates to issue involving the question of "reserve. " 
r Acquiescence notice in the case of A. H, Stange (C. B. IV-2, 4) recalled. 
s Nonacquicscence relates to third issue of decision. 

92026' — 80 — 6 
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Superior Motor Parts Co. i 
Swift, Lucile W 
Swift Co. , C. J 

10348 
18516 
12315 

8 
11 
12 

407 
420 
974 

Tait, James s 

Temoyan et al, Annie, trustees 
Temoyan, Mrs. Hormig, estate of 
Texas k Pacific Ry. Co 
Textile Mill Supply Co 
Thomas, C. R 
Thomas, Thomas E. , estate of 
Thomas, W. Aubrey 
Thomas Coal Co. ' 
Thorn, Susan K. , estate of ' 
Thorne, Neale k Co. , Inc 
Tighe, Anna M 
Tindle, Frank T. s 

Trippensee Manufacturing Co 

Trumble Re6ning Co. of Arizona 

Turners Falls Power k Electric Co 
Turnure, George E 

13908 
22239 
22239 
9863 

10382 
7139 
4230 
4229 
8098 

18234 
12491 
13472 ' 

8999 
13261 
11763 
17492 
26434 
32151 
26306 
10045 

11 
16 
16 
9 
8 
8 
6 
6 

10 
16 
13 
12 
ll 
15 

15 
9 

979 
923 
923 
365 
145 
118 

8 
8 

639 
181 
490 
672 

1257 
15 

348 

983 
871 

Uhderwood, Lucy C. , estate of ' 
United States Merchants fk Shippers Insurance Co. r 
United States Refractories Corporation s 

United States Trust Co. of New York et al. , ex- 
ecutors of Francis S. Smithers, deceaseds 

Upham, Roy 

V. 

2473 
10439 
5642 

665 
16105 

9 
13 
9 

1 
16 

1310 
164 
671 

1086 
950 

Van Schaick, Ellen L. , estate of ' 
Van Zandt, Jacobs k Co 

Virginia Carolina Securities Corporation et al 

Virginia Railway k Power Co. to 

Von Ruck, Karl, estateof s» 

7127 

11605 
7484 
9040 

11731 
16626 

96 
561 

84 

468 

33 

~ Nonacquiescence relates to final issue of decision 
r Nonacquiescence relates to issue as to whether the agreemeats of Decenrber 14, 19W and the discharge 

thereof were productive of income taxable for the years involved, and, if so, to what extent. 
s Nonacquiescence relatos to second issue of decision. 
4 Estate tax decision; nonacquiescence relates to issue 9 of decision. 
s Nonacquiescence relates to '*tentative tax" issue. 
s Estate tax decfou. 
r Nonacqufesceffoc relates to premium reserve issue. 
'sNonacquiescence relates to rssue with respect to question of aBowance of amortization in 1919 on 

costs incurred in 1919. 
s Estate tax decision; nonacquiescence relates to trust created on february 9, 1917. 
a NOnaCquieSCenCe in SO far-ae deCieiOn determineS that Highland Park Ce. and NOrtheide Viaduct 

Go, were affiliated with Virginia Railway Sr Power Co. 
ri This case was inadvertently printed in BuHetin VIII-48 as having been acquiesced in by the Com. 

missioner. 
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Taxpayer. Docket 
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Board of Tax Appeals. 
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Waddell, Mary T 
Waggoner, Ada 
Waggoncr, R. M 
Wagner, Richard G 
Walcott Lathe Co 
Walker, William Hall, estate of 
Walters, Frances W. (Mrs. ) 
Wahworth, Charles W 
Wanamaker, John, estate of ' 
Wardlavv, W. C 
Warner, Fred W 
Warren, Wm. C 
Washington Hotel Co. s 

Washington Post Co 
Weil, Joseph, estate of ' 
Weil, Sophia, administratrix ' 

Weissenbach, Minna K s 

Western Exchange Bank 
Western Maryland Ry. Co. ' 
Western Wheeled Scraper Co. ' 
Wheatley, James A. ' 
Whitehouse, Sybil 
Whitehurst et al. , John L 
Whitehurst, et al. , Mary M 
Wickersham, Chas. A 
Widener, George D 
Widener, Joseph E 
Wilshire Oil Co. , Inc 
Wilson, Elihu Clement 
Wilson, George B 
%ilson, William W 

Wilson Syndicate Trust 
Windfelder, John H. , estate of ' 

, Winkler & Bro. Co. , Isaac 
Winship, C. R 
Winship, Elizabeth T. (Mrs. ) 
Wire Wheel Corporation of America 
Wisconsin Bridge & Iron Co 
Woiford, G. T 
Wolf et al. , Max, trustees 

4228 
5881 
5880 
4265 
1142 

23973 
18616 
8794 

31551 
2261 
3713 

18632 
6609 

8085 
18960 
18960 
4004 
4005 
6061 
6102 

10157 
4967 
6475 

12001 
9665 

13220 
12446 
12447 
18612 
7723 
7724 

3927 
8500 
8501 
8502 

12427 
27808 

~ 4166 
I( lns2 

18618 
18630 
26555 
13739 
12529 
6149 

6 
9 
9 
9 
2 

15 
11 
6 

16 
4 
5 

11 
4 

10 
15 
15 

12 
12 
14 
8 
7 

12 
12 
11 
8 
8 

13 
11 
11 
11 
14 

5 

15 
11 
11 
16 
13 
15 
10 

8 
629 
629 
925 

1231 
401 
420 
788 

15 
842 
963 
420 

441 

1077 
965 
965 

617 

66 
889 
496 

1246 
600 

1416 
1416 
420 
651 
651 

1150 
963 
963 
963 
508 
952 
38 

420 
420 
737 
246 

1225 
835 

t Estate tsx decision, 
& Nonseqhiescence relates only to that part of decision which relates to application of the Ayers de- 

cision (1 B. T. A. , 1133). 
r Nonacquiescence relates to question in decision fwrtaining to the year 1919. 
& Nonacquiescence relates to issues concerning contributions to Association of Railway Executives 

snd accrual in calendar year 1919 of increased compensation for transportation of mail, awarded by In- 
terstate Commerce Commission on December 23, 1919. 

& Nonacquiescence relates to that portion of decision which holds that section 234(c) of the Revenue 
Act of 1926 is applicable to the case. 

& Nonacquiescence relates to item (3) in decision, 
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W'olfe, Emma S. , estate of ' 
Wolfe, Russel, executor ' 
Wolferman, Fred, executor s 

Wolferman, Louis, estate of ' 
Woodruff Ernea 
Woodruff Geo. C 1 

Woodruff Jas. W 
Woodward, David 
Woolston, Beulah H. J. , estate of ' 

W'g, I c. , BenT 
W. T. 4t M. Co 

Wyoming Central Association 

Y. 
Yorkshire Creamery Co 

York Ice 4t Milk Co 
Young, James K. , estate of ' 

16149 
16149 
11291 
11291 
2050 

18518 
-18619 

2266 
11298 
14707 
12164 
8778 

18098 

( 
9965 

20546 

( 
15114 
34274 
18848 
4976 

15 
15 
10 
10 
4 

11 
11 
4 

10 
15 
12 

I 
11 

) 8 

) 14 
16 
5 

835 
835 
285 
285 
842 
420 
420 
842 

1100 
413 

1149 
722 

1064 

569 
533 

1004 

Zakon, William 
Zellerbach, Isadore 
Zellerbach, Theresa 
Zinn, Arthur 
Zinn, Martin 

5450 
2028 

888 
2789 
3444 

7 
2 
2 
3 
3 

687 
1076 
l076 
974 
969 

1 Nonacquiescence relates to deduction of connecticut and West Virginia inheritance taxes. 
1 Estate tax decision; nonacquiescence relates to second issue of decision. 
& Estate tax decision. 



INCOME TAX RULINGS. — PART I. 
REVENUE ACT OF 1928. 

SUBTITLE B. — GENERAL PROVISIONS. 

PART II. — COMPUTATION OF NET INCOME. 

SECTION 22(a). — GROSS INCOME: GENERAI 
DEFINITION. 

AETzcz. E 58: Sale of stock and rights. 

itEVEiWUE ACT OF 1028. - 

VIII — 27 — 4259 
G. C. M. 6374 

The M Company issued to its stockholders of record on Decem- 
ber 21, 1928, rights to purchase one 10-year convertible 4ijz per cent 
gold debenture bond, par value $100, at 98 plus accrued interest, for 
each — shares of stock held on that date. 

Held, such rights must be regarded as a dividend to the stock- 
holders to the extent ot their fair market value on the day of their 
issuance, and such fair market value is the basis for the determina- 
tion of gain or loss from their subsequent sale. 

A. n opinion is requested relative to the taxable status of rights 
issued by the M Company to 4, which rights entitled him to subscribe 
for 10-year convertible 41/2 per cent gold debentnre bonds of that cor- 
poration for less than par. 

It appears the M Company issued to its stockholders of record on 
December 21, 1928, rights to purchase one 10-year convertible 41/2 
per cent gold clebenture bond, par value @00, at 98 plus accrued in- 
terest, for each — shares of stock held on that date. On December 
20, 1928, the stock of the M Company openecl at 190, ranged between 
190 and 1988/4, ancl closed at 1960/4. On Deceinber 21, 1928, the first 
ilay the stock soM ex-rights, it opened at 188, ranged between 1891/2 
and 1861/4, and closed at 187; the rights on the same day opened at 
5%, ranged between 47/8 and 5%, and closed at 47/8. A owned r/ 

shares of stock of the M Company; he received his rights and sold 
the same for approximately z dollars. 

It is the contention of A that the issuance of. the rights resulted 
in no income to him, but that, as a stockholder of the M Company, 
he received certain privileges in the form of rights, to which, regard- 
less of their nature, he is entitled to allocate as a basis a certain por'- 
tion of the cost of the stock in respect of which they were issued, in 
accordance with the method prescribed in article 58 of Regulations 
74. It is true that A did receive the rights as a stockholder of the 

(75) 
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M Company and purely as a result of that relationship. But this 
does not establish the validity of A's contention. 

The issuance by a corporation of rights to subscribe to its own 
stock results in a dilution of the capital stock of the corporation and 
therefore is regarded as analogous to a stock dividend. (3Mes v. 
Safe Deposit ck Trust Co. of Bal&nore, 959 U. S. , 947, 49 S. Ct. , 
488; T. D. 8865 C. B. I — 1, 72. ) Such dilution requires the allocation 
of the basis of the old stock between the stock and rights in the 
manner prescribed in article 58 of Regulations 74. The issuance by 
a corporation of rights to purchase. its bonds, or other securities 
owned by it, at a price lower than their fair market value results, 
however, in an entirely diferent situation. In such a case the right 
has a fair market value and constitutes a dividend, for to the extent 
of that value it e8ects a distribution of the surplus of the issuing 
corporation. A. right to purchase stock of a second corporation 
owned by the issuing corporation has been held to be a dividend. 
(Estate of EduIin D. 35etcalf v. ComraisszorIer, 18 B. T. A, 986, af- 
6rmed by the Circuit Court of Appeals, Second Circuit, April 8, 
1929, Ct. D. 58, C. B. VIII — 1, 919. ) A right to purchase rights 
received by the issuing corporation as a stockholder of a second cor'- 
poration has also been held to be a dividend. . (G. C. M. M6, C. B. 
VI — 1, 188. ) Debenture bonds of a corporation issued to its stock- 
holders without cost 'must be regarded as a dividend to the extent 
of surplus earned after February o8, 1918. (Doersckuck v. United 
States, 274 Fed. , 789, T. D. 8170, C. B. 4, 95. ) Rights to purchase 
bonds at a price below par' issued by a corporation to its stockholders 
must likewise be regarded as a dividend. Their issuance does not 
cause a stock dilution, but rather effects an immediate distribution 
of surplus. 

In the instant case the M Company distributed rights which, be- 
cause of tlie solid financial condition of the corporation, had a 
market value. A. ssuming that the M Company had on hand on Decem- 
ber ol, 1998, a surplus earned since February 98, 1918, in an amount 
equal to or in excess of the total fair' market value of all rights is- 
sued, such rights must be regarded as a dividend to the stockholders 
of that corporation to the extent of their fair market value on the 
day of their issuance. (Estate of iVetcalf v. 0'ommksr', oner, supra. ) 
Such dividend is subject to surtax only. The fair market value of 
the rights on the day of their issuance is the basis for the deterniina- 
tion of gain or loss from their subsequent sale by A. . 

C. M. CHAREST) 
GerIeral Counse/, Bureau of InterRal Eeeenue. 

ARTicrz 58: Sale of stock and rights. VIII — 87 — 4848 
I. T. 9494 

REVENUE ACT OF 1998 AND PRIOR REVEINUE ACTS. 

Solicitor's Memorandum 1646 (C. B. III — 1, 107), in so far as it 
holds that the entire selling price of the rights issued by a corpora- 
tion to stockholders to subscribe for its bonds is income, is considered 
overruled by General Counsel's Memorandum 6874 (see on page 75), 
which holds, among other things, that the fair market value of such 
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rights on the day of their issuance when issued subsequent to 
February 28, 1918, is the basis in the hands of the stockholders for 
the determination of gain or loss from their subsequent sale. 

ARTloLE 58: Sale of stock and rights. 

REVENUE ACT OP 1928. 

VIII — 45 — 4419 
6. C. M. 7021 

Article 58 of Regulations 74 is not to be applied in determining 
the gain derived from sales of rights occurring in a taxable year 
prior to 1928, or in determining the basis of stock sold in a taxable 
year prior to 1928 in respect of which stock rights were issued 
prior to its sale. 

An opinion is requested as to whether the last paragraph of article 
58 of Regulations 74 may be applied retroactively to years prior 
to 1928. 

The paragraph in question reads as follows: 
The taxpayer may at his option include the entire proceeds from the sale 

of stock rights in gross income, in which ease the basis for determining gain 
or loss from the subsequent sale of the stock in respect of which the rights 
were issued shall be the same as though the rights had not been issued. 

A, the taxpayer, prior to 1920, acquired blocks of stock in the M 
Company, the N Company, the 0 Company, and the P Company. 
Each of these corporations during the years 1920 to 1926, inclusive, 
issued. rights to subscribe to additi. onal shares of its capital stock on 
certain terms and conditions. The taxpayer, upon receipt of his 
share of the rights, sold them and reported the entire proceeds as 
income for the year in which each sale took place. In 1927 the tax- 
payer sold some of his stock in each of the above-named corporations, 
and used the original cost per share as the basis for determining gain 
or loss from the sale. The revenue agent increased the gain derived 
from the stock sales in 1927 by adjusting the basis of the stock on 
account of the receipt and sale of rights in prior years. The tax- 
payer protests against this action, contending that the last paragraph 
of article 58 of Regulations 74, supra, must be retroactively applied, 
and that when so applied it permits the adoption of the basis he 
employed. 

Section 62 of the Revenue A. ct of 1928 reads as follows: 
The Commissioner, with the approval of the Secretary, shall prescribe aud 

publish all needful rules and regulations for the enforcement of this title. 
[Title I, Income Tax. ] 

Pursuant to this authority, the Commissioner, with the approval 
of the Secretary, promulgated Regulations 74 (see article 1501 
Qwreof), relating to the income tax under Title I of the Revenue 
Act of 1928; these regulations, however, are to be regarded as in- 
terpretative only of the provisions of Title I of the Revenue A. ct of 
1928, and therefore as applicable only to those taxable years which 
are controlled by. the provisions of that A. ct and title. Hence, article 
58 of Regulations 74 is not to be applied in determining the gain 
derived from sales of rights occurring in a taxable year prior to 1928, 
or in determining the basis of stock sold in a taxable year prior to 
1928 in respect of which stock rights were issued prior to its sale. 
The gain from the sales of rights received by the taxpaver in the 
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years 1920 to 1926, inclusive, should have been determined in accord- 
, ance with the provisions of article 89 of Regulations 45 (1920 edi- 
tion), as amended by Treasury Decision 8402 (C. B. I — 2, 68), of. 

article 89 of Regulations 62, as amended by Treasury Decision 8408 
(C. B. I — 2, 64), both amendments being promulgated October 18, 
1922, and of article 89 of Regulations 65 and 69. The action of 
the revenue agent in adjusting the basis of the stock sold in 1927 on 
account of the prior receipt and sale of rights is therefore approved. 
(Cf. I. T, 2888, C. B. VI — 2, 29, and I. T. 2417, C. B. VII — 1, 59. ) 

AVhile in the earlier taxable years here concerned the taxpayer 
reported as income the entire proceeds from the sale of the rights 
received in those years, in accordance with the then existing regu-. 
lations, the amendments thereof were promulgated October 18, 1922, , 
as a result of the decision of the Supreme Court of the United 
States in the case of' Mile8 v. The Supe Deposit cf" TrMst Go. of Balti- 
more (259 U. S. , 247 (Ct. D. 29), T. D. 8865, C. B. I — 1, 72), decided 
May 29, 1922, in ample time for the taxpayer to have protected. his 
rights by the filing of clainis for refund. His failure to do so can 
not justify a conclusion contrary to that expressed above. The re- 
porting as inc'ome of the entire proceeds from the sales of rights 
received in the later taxable years was contrary to the then existing 
regulations, and as to those years the taxpayer must also be left to 
such relief as mav be available to him through the filing of claims 
for refund. 

C. M. CiixREsT, 
General Counse/, Bureau of Interno/ Revenue. 

ARTzcI, E 58: Sale of stock and rights. 

REVEiVUE ACT OF 1928. 

V III — 47-4481 
I. T. 2509 

Method to be followed in the applicatiou of I. T. 2474 (C. B. 
VIII — 1, 65) in the-determination of the respective values of stock 
and rights where there is an established market value for the stock 
(including the rights) but none for the stock or rights separately 
on the date which determines the shareholders who are entitled to 
the rights. 

The principles governing the distribution of rights entitling the 
shareholders to acquire shares of a character or preference different 
from that of the shares in respect of which the rights are issued 
are the same as in the case of the distribution of shares of stock of 
such different character or preference as a stock dividend. The 
apportionment in such case maV. therefore, be made in accordance 
with article 600 (rule 2) of Regulations 74. 

A. dvice is requested relative to certain questions arising in con- 
nection with the application of the ruling published as I. T. 2474, 
in which it was held that the date on v hich stock rights are consid. - 
ered to be issued, for the purpose of apportioning the cost or other 
basis of the stock between the stock and the rights under ar'ticle 58 
of Regulations 74, is the date of record on which the rights accrue 
to and vest in the shareholders as a property interest separate and 
distinct from the shares of stock in respect of which the rights are 
issued. 

The question is raised as to the method to be followed in cases 
where there is an established market value for the stock (including 
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tlie»ghts) as of such record date but none for the stock or rights 
separately. Under such circumstances the respective values of the 
stock and rights on the record date can be satisfactorily determined 
by resort to a formula to which the Bureau has given recognition, 
(See article 39'of Regulations 65. ) In accordance with the pre- 
scribed formula, all that is necessary is to take the aggregate value, 
on the date which determines the shareholders who are entitled to 

' 
the rights, of that nuniber of shares of stock the ownership of which 
entitles a shareholder to subscribe to 1 new share, add to such aggre- 
gate value the f'ull amount of the subscription price required to be 
paid to acquire the new share of. stock, and divide the sum by 1 plus 
the number of shares of stock whose aggregate value was used as a 
starting point. The quotient is the value attributable to 1 share of 
stock after the issuance of the rights, and the quotient less the sub- 
scription price is the value attributa~ble to that number of rights 
which entitles a shareholder to subscribe to 1 new share of stock. 
The latter value divided by the number of rights involved. is the 
value attributable to 1 right. The sum of the values attributable 
to a share of stock and a right under this formula will in all cases 
equal the value, on the date which determines the shareholders who 
are entitled to the rights, of a share of stock carrying with it the 
right created on that date. With the respective values of a share of 
stock and of a right on the date establishecl, it is a simple matter 
to Rnd the proper portion of the original cost or other basis of a 
share of stock which after the issuance of the stock right is assign- 
able to the stock and to the right, respectively. 

Inasmuch as the distribution of such rights is analogous to the 
distribution of additioiial shares of stock as a stock dividend, the 
principles governing the distribution of rights entitling the share- 
holders to acquire shares of a character or preference different from 
that of the shares in respect of which the rights are issued are the 
same as in the case of the distribution of shares of stock of such dif- 
ferent character or preference as a stock dividend. The apportion- 
ment in such case may, therefore, be made in accordance with article 
600 (rule 9) of Regulations 74. This is so because that rule follows 
the same principle of apportionment as is adoptecl in article 58 of 
Regulations 74, which article applies specifically to the procedure 
to be followed in every case where a corporation issues to its share- 
holders rights to subscribe to its stock, whether the rights entitle 
the shareholders to subscribe to shares of the same character or pref- 
erence as the stock in respect of which the rights are issued or 
of a character or preference materially di[ferent from the stock in 
respect of which the rights are issued. 

Where there are no sales of the stock or rights from which the 
respective values as of the record date may be determined and such 
values must be determined. from other evidence, no general rule can 
be laid down as applicable to all such cases, and the respective values 
in any such case must be determined from the facts of the particular 
case. 



P2(a), Art. N. ] 80 

AETzcr, E 58: Sale of stock and rights. 

REVENUE ACT OP 1928. 

VIII — 50 — 4461 
G. C. M. 7946 

The M Corporation was organized as an investment company. 
The stockholders of the 0 Company were given the erst oppor- 
tunity to purchase stock at Ba dollars per share, under warrants 
distributed by the M Corporation to stockholders of the O'Com- 
pany. Other tha. n the fact that the directors of the M Corporation 
were directors of the 0 Company there was no connection between 
the two companies. 

Held, that the entire proceeds of a sale of the warrants by a 
recipient constituted income subject both to normal tax and surtax; 
that where the rights were exercised, the basis of the stock so 
acquired was 3z dollars per share; that where warrants were pur- 
chased and combined with warrants directly received and then 
used to purchase stock, the basis of the stock was the cost of the 
purchased warrants plus the basis of the warrants directly re- 
ceived (zero) plus the subscription price of Bz dollars per share. 

An opinion is requested relative to the treatment for income tax 
urposes of certain warrants issued by the M Corporation to stock- 
olders of the 0 Company. 
On April —, 1929, the 0 Company addressed to its stockholders 

a circular letter wherein it was stated that it appeared advantageous 
for the stockholders to unite in establishing a separate corporation 
to make investments in securities of other corporations. It was fur- 
ther stated that the M Corporation had. been incorporated under the 
laws of the State of R, and that the stockholders of the 0 Company 
were to be given the first opportunity to purchase stock of the M 
Corporation. 

On the same day the M Corporation addressed a circular letter to 
the stockholders of the 0 Company, wherein it overed to them the 
opportunity to purchase at 8a dollars per share y shares of its own 
no par common stock; it further stated that of the proceeds of the 
sale of the stock ox dollars per share was to be capital and the 
remainder was to be paid-in surplus not available for dividends on 
the common stock. The terms of the offering were as follows: 

Stockholders of the 0 Company are hereby offered the privilege of pur"hasing at 3a dollars per share, upon the terms and conditions hereinafter stated, on or before tune —, 1929, a number of shares of the common stock of the M Corporation equal to one-half of the number of shares of stock of the 0 Com- 
pany, registered iu their respective names on its books at the close of business on May —, 1929. 

The board of directors of the M Corporation consisted of the same 
individuals who comprised, in whole or in part, the board of directors of the 0 Company. 

' 

Otherwise there was no connection between the 0 Company and the M Corporation. The M Corporation was organ- ized separately and apart from the 0 Company. Furthermore, the 0 Company did not transfer any of its assets to the M Corporation either in exchange for stock or rights or otherwise. The surplus and earnings of the 0 Company were unaffected by the organization f t e. M Corporation and the distribution of warrants by the latter h. lza lon 0 

corporation evidencing the privilege of purchasing its stock. The warrants eviden~cing the right to purchase the stock of the M Corporation were distributed by that corporation to all stockholders of record on the books of the 0 Company as of May —, 1999, as 
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soon as possible after that date, and said warrants becanie void after 
June — 1999. 

The 4 Company asks to be advised how it should treat the war- 
rants of the M Corporation for income tax purposes in the following 
cases: 

(1) Where the rights were sold. 
(9) Where the rights were exercised. 
(8) Where rights were purchased on the market and combined 

with those received on shares held. 
From the foregoing it is clear that the capital, surplus, and un- 

divided profits, if any, of the 0 Company were not afFected by this 
transaction. Vio assets of the 0 Company were transferred to the 
M Corporation either in exchange for stock or rights in the latter 
corporation or otherwise. The 0 Company did not participate in 
the transaction except to furnish a list of its stockholders, Any 
rights or property of value received by the stockholders of the 0 
Company did not constitute a dividend, as such rights or property 
did not efFect a distribution of the surplus, if any, of the 0 Company. 
Furthermore, the rights did. not work a dilution of the 0 Coinpany's 
stock and the~refore were not analogous to a stock dividend. 

In substance, the transaction constituted a continuing ofFer to a 
certain designated group, i. e. , the stockholders of the 0 Company 
and/or their assignees. By its terms the o8er extended from 
May 

& 
1 999 

& 
to June —, 1 929. Ownership o f the 0 Company's 

stock on May —, 1999, in itself fixed the identity of the ofFerees, 
but nothing niore. Thereafter the stockholders, as of May —, 1&9, 
held the privilege of accepting the o8er of the i4 Corporation on or 
before June —, 1999. That privilege did not issue from the 0 
Company to its stockholders as the result of the relationship of. 
stockholder and corporation, but resulted to each stockholder from 
his status as ofFeree the moment the oA'er became efFective. It was 
a property right owned by the ofFeree until exercised, sold, or al- 
lowed to expire. In this case the privilege or right of accepting the 
ofFer did. not cost the ofFeree stockholder anything, and it therefore 
assumed a zero basis for the purpose of determining gain or loss 
from its subsequent clisposition. (Section 118(a) of the Revenue 
Act of 1998. ) 

Under the circumstances and for the reasons stated, it is the opin- 
ion of this once that the entire proceeds of a sale of the warrants 
constituted income subject both to normal tax and surtax; that where 
the warrants were exercised, the basis of the stock so acquired was 
8x dollars per share; that where warrants were purchased and 
combinecl with warrants directly received and then used to purchase 
stock, the basis of the stock was the cost of the purchased warrants 
plus the basis of the warrants directly received (zero) plus the sub- 
scription price of 8v dollars per share. 

C. M. CiixszsT, 
General Coanee/, Bvreae, of Interna/ Revenue. 
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ARTIcLE 68: Improvements by lessees. 

INCOME TAX. 

Article 68 of Begulations 74 amended. 

VIII — M — 4479 
T. D. 4089 

TREASVRT DEPARTMENT) 

OFFICE OF COMMISSIONER OF INTERNAL- REVENUE& 
Washington, D. C. 

To Collectors of Internal Revenue and Others Concerned': 

Article 63 of Regulations 74 is hereby amended to read as follows; 

Am. 68. Inzprooements by lessees. — When buildings are erected or improve- 
ments made by a lessee in pursuance of an agreement with the lessor, and such 
buildings or improvenients are not subject to removal by the lessee, the lessor 
may at his option report the income therefrom upon either of the following 
bases: 

(a) The lessor may report as income at the time when such buildings or 
improvements are corupleted the fair market value of such buildings or improve- 

ents subject to the lease. 
(b) The lessor may spread over the life of the lease the estimated depre- 

ciated value of such buildings or improvements at the expiration of the lease 
and report as income for each year of the lease an aliquot part thereof. 

Except in cases where the lessor has exercised the option to report income 
upon basis (b), if the lease is terminated so that the lessor comes into possession 
or control of the property prior to the time originally fixed for the expiration 
of the lease, the lessor derives no income by reason thereof, and, just as when 
the lessor comes into possession or control of the property upon the expiration of 
the lease, the basis for determining gain or loss to the lessor from the subsequent 
sale or other disposition of the buildings or improvements and for depreciation 
in respect of such property is the amount previously reported as income by the 

' lessor because of the erection of the buildings or improvements, except that 
if the buildings or improvements were acquired prior to March 1, 1918, the 
basis shall be their value subject to the lease when acquired or their value 
subject to the lease on March 1, 1918, whichever is greater. If the buildings. 
or improvements are destroyed prior to the expiration of the lease, the lessor 
is entitled to deduct as a loss for the year when such destruction takes place 
the amount previously reported as income because of the erection of such 
buildings or improvements, less any salvage value subject to the lease to the 
extent that such loss is not compensated for by insurauce or otherwise. If the 
buildings or improvements destroyed were acquired prior to March 1, 1918, the 
deduction shall be based on their value subject to the lease when acquired or 
their value subject to the lease on March 1, 1918, whichever is greater, less 
any salvage value subject to the lease to the extent that such loss is not 
compensated for by insurance or otherwise. (See articles 180 and 204. ) 

In all cases where the lessor has exercised the option to report income upon 
basis (b), if the lease is terminated so that the lessor comes into possession or 
control of the property prior to the time originally fixed for the expiration of 
the lease, the lessor derives additional income for the year in which the lease 
is so terminated to the extent that the value of such builrlings or improvements 
when he becomes entitled to such possession exceeds the amount already re- 
ported as income on account of the erection of such build ngs or improvements. 
Ão appreciation in value due to causes other than the termination of the lease 
shall be included. If the buildings or improvements are destroyed prior to the 
expiration of the lease, the lessor is entitled to deduct as a loss for the year 
when such destruction takes place the amount previously reported as income 
because of the erection of such buildings or improvements, less any salvage 
value subject to the lease to the extent that such loss is not compensated for by 
insurance or otherwise. 

ROET. %I. LVOAs, 
Commissioner of Internal Revenue. 

Approved December 19, 19o9. 
OGDEN L. MILLS. 

Acting Secreta' of the Treasury. 
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SECTION 22(b). — GROSS INCOME: EXCLUSIONS 
FROM GROSS INCOME. 

ARTIcLE 87: Interest upon United States 
obligations. 

INCOh1E T4X. 

VIII — 48 — 4446 
T. D. 4276 

Exemption of Treasury bills. 

TREAS URY' DEPARTMENT 
OFFICE OF COMMISSIONER OF INTERNAI REVE~NUE& 

Washington, D. 6". 

To OoVectors of Internal Reveziue and others concerned: 
Attention is invited to the A. ct entitled "An Act to alnend section 

5 of the Second Liberty Boncl Act, as amendecl, " approved June 17, 
1929 (Pub. No. 11, 71st Cong. , H. R. 1648), which, among other 
things, authorizes the Secretary of the Treasury to issue Treasury 
bills on a discount basis, payable at maturity without interest. That 
Act amends section 5 of the Seconcl I. iberty Bond A. ct, as amended, 
to read as follows, the tax provisions being contained in subclivision 
(b) thereof: 

Szc. 0. (a) That in addition to the bonds and notes authorized by sections I and 18 of this Act, as amended, the Secretary of the Treasury is authorized 
to borrow from time to tirue, on the credit of the United States, for the purposes 
of this Act, to provide for the purchase or redemption before maturity of any 
certificates of indebtedness or Treasury bills issued hereunder, anti to meet 
public expenditures authorizecl by law, such sum or sums as in his judg~cut 
may be necessary, and to issue therefor (I) certificates of indebtedness of the 
United States at not less than par and at such rate or rates of interest, payable 
at such time or times as he may prescribe; or (2) Treasury bills on a discount 
basis and payable at maturity without interest. Treasury bills to be issued 
hereunder shall be offered for sale on a competitive basis, under such regula- 
tions and upon such terms and conditions as the Secretary of the Treasury 
may prescribe, and the decisions of the Secretary in respect of any issue shall 
be final. Cert'ficates of indebtedness and Treasury bills issued hereunder 
shall be in such form or forms and subject to such (. erms and conditions, shall 
be payable at such time, not exceeding one year from the date of issue, and 
may be redeemable before maturity upon such terms and conditions as the 
Seeretarv of the Treasury may prescribe. Treasury bills issued hereunder 
shall not be acceptable before maturity in payment of interest or of principal 
on account of ob1igat ons of foreign governments held by the United States 
of America. The sum of the par value of such certificates and Treasury bills 
outstanding hereunder and under section 6 of the First Liberty Bond Act 
shall not at any one time exceed in the aggregate $10, 000, 000, 000, 

(b) All certifichtes of indebtedness and Treasury b;lls issued hereunder 
(aftcr the date upon which this subdivision becomes law) shall be exempt, 
both as to principal and interest, from all taxation (except estate and in- 
heritance taxes) now or hereafter imposed by the United States, any State, 
cr any of the possessions of the United State, or by any local taxing authority; 
and the amount of discount at which Treasury bills are originally sold by the 
United States shall be considered to be interest within the meaning of this 
subdivision. 

(c) Wherever the words "bonds and notes of the United States, " or "bonds 
and notes of the Government of the United States, " or "bonds or notes of the 
United States" are used in the Federal Reserve Act, as amended, they shall 
be held to iuclude certificates of indebtedness and Treasury bills issued here- 
under. 

The statement of the managers on the part of the House which 
accompanied the conference report (Rept. No. 17, '71st, Cong. , 1st sess. ) 
accompanying H. R. 1648 shows that Congres~s intended that, the 



original discount rate at which a Treasury bill is issued. should be 
regarded in the same way as the interest rate fixed by the security itself 
in the case of au interest-bearing obligation, and. that the amount of 
the discount should be apportioned. among the holders according to 
the periods of their holdings just as the interest on an interest-bear- 
ing obligation is apportioned. . (See Sol. Op. 46, C. B. 8, p. 90. ) 

Accordingly, in the case of an original purchaser from the Govern- 
ment who holds a Treasury bill to maturity, the entire amount of the 
discount at which the bill was issued is exempt from income tax. If 
a bill is sold before maturity, each respective holder is entitled to 
treat as exempt from income tax that proportion of the amount of 
the discount at which the bill was issued which the number of days 
(computed on an actual calendar-day basis) the bill was owned by 
him bears to the total number of days (computed on an actual cal- 
endar-day ba'sis) from the date ~e issuance of the bill to the date 
of its maturity. In other wordsj the amount of the discount at which 
the bill was issued is to be apportioned among the holders according 
to the periods of their holdings. The gain from the sale or other 
disposition of a Treasury bill (that is, the excess of the amount real- 
ized therefrom less discount from the date of acquisition to the date 
of its disposition over the cost or other basis of Che bill) is taxable 
as ordinary income. A loss from the sale or other disposition of a 
Treasury bill (that, is, the excess of the cost or other basis of the 
bill over the amount realized therefrom less discount from the date 
of acquisition to the date of its disposition) is allowable as a deduc- 

( tion. +There will be stated on each Treasury bill the amount of the 
i, discount at which it was issued. 

The foregoing principles may be illustrated by the following ex- 
amples: 

Ezevnp/e 1: A. 90-day Treasury bill is issued to A. on March 17 
for $9, 900. The bill has a maturity value of $10, 000 on the follow- 
ing June 15. A. holds the bill to maturity. He may Creat the entire 
amount ot' the discount, or $100, as tax-exempt interest. 

Ezemp/e 8: A. Treasury biH is issued Co A as in example 1. A 
holds the bill until April 11 (25 days), on which date he sells it to 
8 for $9, 9&. 78. 8 holds the bill to maturity (i. e. , for 65 days). 
A. is entitled to treat 95/90ths of the, amount of the discount, or 
$97. 78) as tax-exempt interest, that amount being the proportion of 
the discount which the mnnber of days A owned the bill (95) bears 
to the total number of days for which the bill was issued (90). Like- 
wise, 8 is entitled to treat 65/90ths, or $79. 92, as tax-exempt, interest. 

Ez~amp/e 8: A. Treasury bill is issued to A as in example 1. A 
holds the bill until May 1, when he sells it to 8 for $9, 969. 50. 
8 holds the bill to maturity. A is entitled to treat 45/90ths of the 
amount of the discount, or $50, as tax-exempt interest, . A realizes 
a taxable gain of $19. 50 in the transaction, computed as follows: 

The amount A. realizes from the sale is $9, 969. 50, which includ'es 
$50, representing discount to him. Therefore, $9, 962. 50 less $50, or 
$9, 919. 50, is the amount A. realizes from the sale in addition to the dis- 
count treated as tax-exempt interest. Since the bill cost A. $9&900, 
the amount of the gain is $9, 912. 50 less $9, 900, or $19. 50. 

8 is also entitled to treat 45/90ths of the amount of the discount, 
or $50, as tax-exempt interest. 8 sustains a deductible loss of $19. 50 
in the transaction, computed as follows: 



The amount 8 realizes upon the maturity of the bill is $10, 000, 
which includes $50y representing discount to him, Therefore, pl0, 000 
less @0, or 89, 950, is the amount 8 realizes upon the maturity of the 
bill in addition to the discount treated as tax-exempt interest. Since 
the bill cost 8 $9, 962. 50, the amount of his deductible loss is $9, 962. 50, 
less $9, 950, or $12. 50. 

Example $: A. Treasury bill is issued to A as in example 1. A. 
holds the bill until May 1, when he sells it to 8 f or $9, 987. 50. 8 holds 
the bill to maturity. A. is entitled to treat 45/90ths of the amount 
of the discount, or $50, as tax-exempt interest. A. sustains a deduct- 
ible loss of $12. 50 in the transaction, computed as follows: 

The amount A realizes from the sale is $9, 937. 50, which includes 
$50 representing. discount to him. Therefore~, $9, 93~7. 50 less $50, or 
$9, 887. 50, is the amount A. realizes from the sale in addition to the 
discount treated as tax-exempt interest. Since the bill cost A. 
$9, 900, the amount of his deductible loss is $9, 900 less $9, 887. 50, or 
$12. 50. 

8 is also entitled to treat 45/90ths of the amount of the discount, 
or $50, as tax-exempt interest. 8 realizes a taxable gain of f12. 50 
in the transaction, computed as follows: 

The amount 8 realizes upon the maturity of the bill is $10, 000, 
which includes $50 representing discount to him. Therefore, $10, 000 
less $50, or $9, 950, is the amount 8 realizes upon the maturity of the 
bill in addition to the discount treated as tax-exempt, interest. Since 
the bill cost 8 $9, 987. 50, the amount of the gain is $9, 950 less $9, 937. 50, 
o ~ $12. 50. 

his Treasury decision is applicable only to the treatment of dis- 4 
count in the case of Treasury biH+s'. 

ROBT. H. LlJCA8) 
Coram''seamer of Internat Eeeenue. 

Approved November 22, 1929. 
A. )p. MELLON) 

Secretary of the Treasury, 

SKCTIOX 284'a). — DKBUCTIOXS FROM GROSS 
INCOME: EXPENSES. 

AETxoLE 121: Business expenses. 

REVENUE ACT OF 192S. 

VIII-49 — 4448 
G. C. M. 7188 

Allowable expense deductions in the case of professional golf 
players who participate in tournaments considered for income tax 
purposes 

An opinion is requested as to what expenses may be allowed as 
deductions for income tax purposes in the case of professional golf 
players who participate in tournaments, 

The professional golf players here under consideration travel 
throughout th, e Ignited States, Canada, and Europe, competing in 
tournaments for cash prizes. They do not receive any guarantee and 
are not compensated for their expenses. The only income they re- 
ceive from participation in the tournaments is the amount of prize 
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money they win in open competition. Their expenses include amounts 
ei h~t~l accommo 

golf clubs, balls, tees, and other equipment, as well as golf shoes, 
hose, sweaters, rain jackets, and other wearing apparel required in 
tlieir work, and laundry. 

A. determination of the status of the expenses of a professional golf 
player participating in golf tournaments depends in the erst instance 
upon whether the activities of a professional golf player come within 
the scope of section 28(a) of. the Revenue Act of 1928, which reads 
in part as follows: 

In con:puting net income there shall be allowed as deductions: 
(a) Expenses. — All the ordinary and necessary expenses paid or incurred 

during the taxable year in carrying on any trade or business, including a rea- 
sonable allowance for salaries or other compensation for personal services 
actually rendered; traveling expenses (including the entire amount expended 
for meals and lodging) while away from home in the pursuit of a trade or 
business; and rentals or other payments required to be made as a condition to 
the continued use or possession, for purposes of the trade or business, of prop- 
erty to which the taxpayer has not taken or is not taking title or in which he 
has no equity. 

Bouvier's Law Dictionary (Rawles Third Revision) defines busi- 
ness as "that which occupies the tiine, attention, and labor of men 
for the purpose of livelihood or profit, but it is not necessary that it 
should be the sole occupation or employment, . It embraces every- 
thing about which the person can be employed. " This de6nition has 
been followed with approval by the Supreme Court in the case of 
Flint v. 8tone Tracy Co. (220 U. S. , 107), the opinion noting also 
that "business is a very comprehensive term and embraces every- 
thing about which a person can be employed. " The general tenor of 
this latter definition has been followed widely, as, for example, in 
Treasury Decision 1989; BeicHer v. Guenther (121 Iowa, 419, 
96 N. W. , 895); Territo&y v. Huis (8 Mont. 

y 140' 19 Pac. , 286); 
htate v. Boston Aub (45 La. Ann. , 585, 12 S. , 895); Goddard v. 
Cho~fee (84 Mass. , 895). In the case of Atote v. District Court 
(188 Minn. , 108, 164 N. W. , 866), the court held. that the 
term "trade" or "profession" of a person generally means that 
branch of the world's activities wherein he expends his usual every- 
day eAorts to gain a livelihood. 

From the foregoing it seems clear that the playing of golf. for a 
consideration or compensation as a means of gaining a livelihood 
constitutes a trade or business. It is similar in sonic respects to the 
occupation of professional ball playing, which has been held to be a 
trade or calling in Croole v. Comrnonioealth (147 Va. , 598, 186 S. E. , 
566) . 

The occupation of professional golf playing does not necessarily 
confine the player to a golf club v;here he may be employed as in- 
structor, but permits him to engage in his occupation at, other places 
where he may receive some compensation for his activities as a golf 
player. In giving public exhibitions of golf playing for a considera- 
tion, and in competing at professional golf tournaments for a prize, 
or for inoney, the pi'ofcssional golf pl~ayer is merely pursuing his 
occupation in another place. In many instances professional golf 
players are not attached as instructors or experts to any particular 
golf club, but gain a livelihood solely by competition in tourna- 
ments or by giving exhibitions of skillful golf playing. 
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Since professional golf playing constitutes a trade or business, it 
comes within the scope of section 23(a) of the Revenue A. ct of 1928. 

In Solicitor's Memorandum 1048 (C. B. 1, 101) it was held that 
"the test, therefore& is whether an expense is incurred primarily be- 
cause of the business as the ilnmediate cause inducing the expendi- 
ture. " A. pplying this test to the instant case, it is clear that the 
immediate cause of an expenditure would be the business of pro- 
fessional golf playing in dif1'erent localities which o8'er inducements 
to the golf player to exercise his skill. 

A. n attorney traveling from holne in the pursuit of his profession 
has been allowed to deduct his traveling expenses, including meals 
(Hamilton Ward, 8 B. T. A, 704). This decision was acquiesced 
in by the Colnmissioner (C. B. VII — 1, 33). A. university professor 
living in one city and going to another city to teach for a few weeks 
during his vacation period was allowed his traveling expenses, in- 
cluding meals and lodging, as deductible items in confuting net in- 
come. (See I. T. 2481, on page 291. ) Attention is also directed 
to the case of Walter I&. Brown (13 B. T. A, 832), where the Board 
of Tax Appeals held that where a taxpayer accepted a Government 
position which required his presence and work in Washington about 
one-half the time and taxpayer retained his home and professional 
connections in a distant city, expenses for meals and lodging while in 
Washington were properly deductible as expenses incu. rred in carry- 
ing on a trade or business. This decision was acquiesced in by the 
Commissioner (C. B. VIII — 1, 6). 

A. ccordingly, a professional golf player traveling from his home to 
other places for the purpose of giving for compensation exhibitions 
of golf playing or of competing in professional golf tournaments for 
prizes or other consideration, is entitled to deduct his ordinary and 
necessary traveling expenses paid or incurred while away from home 
in pursuit of such business. It follows that the entire amount ex- 
pended for railroad fare and for meals and lodging while away' 
from home, in order to perform services for which compensation is 
received, may be deducted by a professional golf player in computing 
his net income. 

Inasmuch as articles of wearing apparel worn by golf players 
take the place of regular clothing otherwise worn, no part of the 
cost thereof constitutes a business expense. (See I. T. 1488, C. B. 
1-2, 145. ) A. mounts paid for laundry are likewise personal expenses 
and are not deductible. 

The cost of golf clubs, balls, tees, and other playing equipment 
other than that constituting a part of the participant's wearing 
apparel, if purchased for use solely in the tournaments, is an allow- 
able cleduction. It is also the opinion of this once that the cost 
of caddie hire and entry fees incurred in the tournaments is an 
allowable business expense. 

C. M. CH&REsT& 
General Ccvwue/, Bureau of Enterna/ Eeeenme. 

92026' — 80 —, , 
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SECTION 98(c). — DEDUCTIONS FROM GROSS 
INCOME: TAXES GENKRAI. I Y. 

AmrcLE 151: Taxes. 

REVENUE XCT OE 1928. 

gIII-29-4975 
I. T. 2479 

The 4 cents per gallon motor fuel tax imposed by the State of 
blorth Carolina is deductible in the income tax return of the con- 
sumer who pays the tax and to whom it is not refunded. If the 
tax is made a part of the business expense of such consumer, it can 
not be deducted separately as a tax. 

A. ruling is requested as to whether the motor fuel tax imposed 
by the State of North Carolina is deductible in the returns of the 
consumers who purchase from the distributors. 

It appears that the tax in question is levied in accordance with 
the provisions of the law of the State of North Carolina which was 
ratified March 4, 1927, and is headed "An act to amend. chapter I, 
article 8 (A) of volume 8 of Consohdated Statutes relating to tax 
on gasoline. " Section 1(c) of that act reads as follows: 

"Distributor" is any person, Qrm, association, or corporation that has on 
hand or in his or its possession, in this State, motor feels being held for the 
purpose of sale, distribution or use, within the State, or that produces, reQnes, 
manufactures. , or compounds such motor fuels in this State for sale, distribu- 
tion, or use herein. 

Sections o and 9&/2 of the act contain the following provisions: 
The purpose of this act is to provide for the payment and collection of a 

tax on the first sale of motor fuels when sold, or the use, when used, in this 
State; double taxation is not intended. Motor fuel manufactured, produced, 
or compounded, in or imported into this State and subsequently sold for 
exportation, and exported are not taxable and should not be included in the 
reports hereinafter required to be made by distributors. 

In the administration of this act the tu'st sale slrall not be construed to 
embrace the sale in tanl- car shipments from port terminals to licensed dis- 
tributors within the State, but the tax hereinatter levied on such motor fuel 
sh" 11 be levied against and paid by such licensed distributor. 

Section 4 of the act imposes a tax of 4 cents per gallon on all motor 
fuels sold. , distributed, or used in the State, and provides that the 
tax "shell be co@ected' and paid by the distributor. " [Italics sup- 
plied. ] Section 9 provides that purchasers who buy motor fuels in 
quantities of 10 gallons or more at any one time, for use. in any 
manner except in motor vehicles operated upon the highways, on 
which motor fuels the tax or taxes have bern paid, "shall be reim- 
bursed and repaid the amount of such tax or taxes paid" upon 
furnishing certain evidence of such purchases. 

Section 93(c) of the Revenue Act of 1928 provides that in com- 
puting net income there shall be allowed as deductions taxes paid 
or accrued within the taxable year, with certain exceptions not, here 
material. Article 151 of Regulations 74, promulgated under the 
Revenue Act of 1%8, provides that in general taxes are deductible 
only by the person upon whom they are imposed. 

It is the opini'on of this ofIlce that the motor ffi'el tax imposed by 
the State of North Carolina under the act hereinabove referred to 
is imposed upon the consumers who purchase from the distributors, 
and therefore it is held that in accordance with section 28(c) of the 
Revenue Act of 1928 and article 151 of Regulations 74 the tax js 



deductible in the income tax returns of the consumers who pay the 
tax and to whom it is not refunded. If the tax is made a part of 
the business expense of such consumers, it can not be deducted sep- 
arately as a tax. 

AllTICIE 151: Taxes. 

REVENUE ACT OF 1928. 

VIII — 30 — 4989 
I. T. o48o 

The gasoline tax imposed by the State of Kentucky is a tax 
upon consuiupiion or upon the privilege of using and is deductible 
by the consmner who pays it. If the tax is added to or made a 
part of the business expense of the consumer, it can not be deducted 
separately as a tax. 

A. dvice is requested whether the gasoline tax levied by the State 
of Kentucky is deductible by the consumer. 

It appears that the tax in question is levied in accordance with 
the provisions of the State statute, approved March 19, 1998, impos- 
ing a tax on gasoline. Sections 1 and 9 of that statute read as 
follows: 

1. That the word "gasoline" as used in this act, shall include all liquid 
fuels, including liquids ordinarily, practically and commercially usable in 
internal combustion engines for the generation of power, and all distillates of, 
and condensates from petroleum, natural gas, coal, coal tar, vegetable terments, 
and all other products, so usable and sold in this Commonwealth at wholesale, 
as the words, "at wholesale" are defined herein, except kerosene, fuel oil and 
crude oil as such. A. State lax of five (5) cents per gallon is hereby imposed 
on all gasoline, as defined herein, sold in this Commonwealth at wholesale, as 
the words "at whol sale" are hereinafter defined. No. other excise or license 
tax shall be levied or assessed on gasoline by the State or any county, ciiy, 
town or other district. The tax hereby provided for shall be paid by the person, 
firm, association or corporation so selling gasoline, and shall be paid by said 
person, firm, association or corporation into the general fund of the State 
treasury in the manner and within the time hereinafter specified. The words 
"at wholesale" as used in this act, shall be held and constnxed to mean and 
include any and all sales made for the purpose of resale or distribution, or for 
use, and, as well, the gasoline furnished or supplied for distribution within 
this State, whether the distributor be the same person who so furnished the 
same, his agent or employee, or another person; and also to mean and include 
any person who shall purchase or obtain gasoline without the State and sell 
or distribute or use the same within the State. Provided, that nothing herein 
contained shall be construed as authorizing or requiring the collection of such 
tax upon any gasoline after the same shall have been already once taxed under 
the provisions of this act. 

2. All taxes collected under the provisions of this act shall be paid into the 
State treasury, and shall be used only for the purpose of the construction, 
reconstruction, maintenance and repair of roads, highways and bridges. 

Section 23(c) of the Revenue Act of 1998 provides that in com- 
puting net income there shall be allowed as deductions taxes paid or 
accrued within the taxable year, with certain exceptions not here 
material. Article 151 of Regulations V4, promulgated under the 
Revenue Act of lÃ8i provides that in general taxes are deductible 
only by the person upon whom they are imposed. 

Upon consideration of the provisions of the State statute and the 
decision of the Court of Appeals of Kentucky in the case of 8hamk8, 

A editm, v. E'ertucIey Ind'ependent 08 Cc. (925 Ky. , 808, 8 S. W. 
(9d), 388), which decision related to a prior gasoline tax act (Acts 
1M4, ch. 1o0), the provisions of which were substantially the same 
as those of the statute under consideration except as to the rate of 
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fax, it is concluded that the gasoline tax imposed by the pro»»o"s 
of the State statute above quoted is a tax upon consumption or up 
the privilege of using and is not a tax upon the privilege of seibng. 

In view of the foregoing, it is held that the gasoline tax imposed "y 
the State of Kentucky is deductible in the income tax return of the 
consumer who pays it. If, however, the tax in question is added to 
or nrade a part of the business expense of such consumer, it can not 
be deducted separately as a tax. 

ARTIOLE 151: Taxes. 

REVENUE ACT OF 1928. 

VIII-81-4291 
I. T. 2483 

The motor fuel tax imposed by the State of New York is deducti- 
ble in the income taz return of the consumer who pays it and to 
whom it is not refuuded. If the tax is added to or made a part of 
the business expense of such consumer, it can not be deducted sepa- 
rately as a tax. 

A ruling is requested as to whether the gasoline and other motor 
fuel tax imposed by the State of New York is cleductible in the in- 
come tax return of the consumer. 

The tax in question is leviecl in accordance with the provisions of 
an act which became a law of the State of New York on April 8, 
1929, headed "An act to amend the tax law, in relation to imposing 
and providing for the distribution of a tax on gasoline and other 
motor fuel. " 

Section 284 of the act reads in part as follows: 
1. There is hereby levied aud imposed an excise tax of 2 cents per gallon upon 

motor fuel sold within the State by a distributor, except when sold under cir- 
curnstances which preclude the collection of such tax by reason of the United 
States Constitution and of laws of the United States enacted pursuant, thereto. 

Section 287 of the act contains the following provisions: 
Every distributor shall, in each month, file with the department of taxation 

and finance a return under oath, on forms to be prescribed by the tax commis- 
sion and furnished by such department, stating the uumber of gallons of motor 
fuel sold by such distributor in the State during the preceding calendar month. 
Such return shall contain such further information as the tax commission shall 
require. Each such distributor shall pay to the departruent with the filing of 
such returu, the tax imposed by this article on each allon of motor fuel sold 
by such distributor in the State, as so reported, during the caleudar month cov- 
ered by such return, after deducting therefrom an amount equivalent to 1 per 
centum of the amount due, which is hereby allowed the distributor on account 
ot services and expenses iu complying with the provisions of this article. 

Section 289 — c of the act reads in part as follows: 
1. The tax imposecl by this article though payable by the distributor, shall be 

borne by the purchaser and when paid by the distributor shall be deemed to 
have been so paid for the account of the purchaser. No person shall sell, adver- 
tise, or ofter for sale motor fuel, separate from the taz herein i~posed; and the 
price paid by the purchaser for motor fuel on which the tax has been paid, if 
such price be not less than the amount of the tax thereon, shall be presumed 
for the purpose of this section to have included the tax. 

2. However, the intention of this article is to place the ultimate burden re 
suiting from such tax, so far as possible, on persons who use the public highways 
of the State for operating motor vehicles thereon, and the following refunds are 
provided to that end, subject to the provisions of subdivision 5 of this section 

3 Any person vvho sllall buV any motor fuel on which the tax impo~ by 
this article shall have been paid, and shall consume the same in any manner 



91 

except in the operation of a motor vehicle upon or over the highwa. y's of this 
»»1 be reimbursed, by the amount of such tax in the manner and sub- 

ject to the conditions herein provided. All claims for reimbursements shall be 
nzade by afudavit in such forum and containing such information, and be pre-. 
sented within such time, as the State tax commission, by rules and regulations, 
shall prescribe, and the claimant shall satisfy the department of taxaiion and 
iinance that he has borne the tax aud that the motor fuel has been consumed by 
him in a manner other than the operation of a motor vehicle upon or over the 
highways of this State. 

Section 28(c) of the Revenue Act of 1928 provides that in com- 
puting net incozne there shall be allowed as deductions taxes paid or 
accrued within the taxable year, with certain exceptions not here 
material. Article 151 of Regulations 74, promulgated under the 
Revenue A. ct of 1928, provides that in general taxes are deductible 
only by the person upon v horn they are iznposed. 

From the foregoing quoted sections of the New York statute impos- 
ing a tax on gasoline~and other motor ftzeliit appears that the tax was 
intended to be imposed upon those purchasers of gasoline in the State 
of F'ew York who use the gasoline as a propelling power for motor 
vehicles upon the public highways, etc. , of the State. It is held, 
therefore, in accordance witlz the pzovisions of section 28(c) of the 
Revenue Act of 1928 and article 151 of Regulations 74, that the motor 
fuel tax imposed by the State of New York is deductible in the 
income tax return of the consumer who pays it and to whom it, is not 
refunded. If, however. the tax in question is added to or made a 
part of the business expense of such consumer, it can not be deducted 
by him separately as a tax. 

AzzTzczE 151: Taxes. 

zzEvzoiVUE FACT 0$' 1928. 

VIII — 82 — 4800 
I. T. 2486 

The motor vehicle fuel tax inzposed by the State of Delaware 
is a license tax for the use of the public highways ot the State, 
and the tax is imposed upon the consumers of the motor fuel who 
purchase it from the dealers. Accordingly, it is held that the tax 
is deductible in the income tax returns of the cousumers of motor 
fuel who pay the tax and to whom it is not refunded. However, if 
the tax is added to or made a part of the business expenses of such 
consumers, it ean not be deducted separately as a tax. 

The question is raised whether the motor vehicle fuel tax levied 
by the State of Delaware is deductible in the income tax returns of 
the consumers who purchase from the dealers. 

The preamble of the statute imposing the tax (chapter 14, Laws 
of Delaware, 1928) reads in part as follows: 

Whereas, it is found that the practicable effect of the levying of a tax on 
motor vehicle fuels sold by the dealers is that the tax is in fact collected from 
the eonszfmer, by being added to the price of such fuel, and the burden of the 
tax paid by the dealer is passed on to and paid ard borne by such ultimate 
consumer, and, accordingly, that the consumer who uses such motor vehicle 
fuel in motor vehicles and for the operation thereof is in practical effect 
paying a license fce and tax upon the motor vehicle itself; and 

Whereas, it is deemed equitable and proper that persons purchasing motor 
fuels for purposes other than consumption and use in furnishing the propelling 
power for motor vehicles used or intended to be usetl in whole or in part upon 
the highwavs of this State should have refunded to thenz any money which they 
may be required to pay by reason of the tax provided for bv this act; and 

Whereas, the successful operation of such motor vehicles over the public 
roads and highways of the State depends in large measure upon the proper 
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construction, reconstruction and maintenance of such roads and highwaysl 
now therefore 

Be lt enacted by the Sr~etc and House of Peprcseutatuaes of the State of 
Delaiaare, m, Geweral Assembly met: 

Section 9 of chapter 14, Laws of Delaware, 1MB, as amended by 
chapter 10, Laws of Delaware, 1927, provides: 

Sea. 2. That each and every dealer as defined herein who is now engaged 
or who may hereat'ter engage in his own name, or in the nam'e of others, or in 
the uame of his representatives or agents in this State, in the sale or use of 
motor vehicle fuel as herein defined shall, not later than the last day of each 
calendar month, render to the State treasurer a statement of all motor vehicle 
fuel sold or used by him or them in this State during the preceding calendar 
month, and pay a license tax oi three cents (3$) per gallon on all motor vehicle 
fuel as shown by such statement in the manner and within the time herein- 
after stipulated. 

Section 9 of chapter 14, Laws of Delaware, 1998, reads: 
SEc. 9. That any person, firm, or corporation who shall buy or use any motor 

vehicle fuel as defined in this act for the purpose of operating or propelling 
stai. ionary gas engines, tractors used for agricultural purposes, motor boats, 
airplanes or aircraft, or who shall purchase or use any of such fuels for 
cleaning or dyeing or other commercial use except in motor vehicles operated 
or intended to be operated in whole or in part upon any of the public high- 
ways of this State, on which motor fuel the tax imposed by this act shall have 
been paid, shag he reimbursed and paid the amount of sech tas: paid by RAn. 
upon presenting to the State treasurer a statement accompanied by the original 
invoices showing such purchases, which statement shall set forth the total 
amount of such fuel so purchased and used by such consumer other than in 
motor vehicles operated or intended to be operated upon. any of the public 
highways of this State, aml the said State treasurer, upon the presentation of 
such statement and vouchers, shall cause to be repaid to such consumer, from 
the taxes collected on motor vehicle fuels, the said ta~es paid on fuels pur- 
chased or used other than for motor vehicles, as aforesaid; provided that 
applications for refunds as provided herein must be filed with the State 
treasurer within 90 days from the date of purchase or invoice. [Italics 
supplied. ] 

From the foregoing, it appears that the purpose of the law is to 
levy a license tax for the use of the public highways of the State, 
and that the tax is imposed upon the consumers of the motor fuel 
who purchase it from the dealers. Accordingly, it is held that the 
tax is deductible in the income tax returns of the consumers of motor 
fuel who pay the tax and to whom it is not refunded. However, if 
the tax is added to or made a part of the business experses of sttch 
consumers, it can not be deducted separately as a tax. 

ARTlcz. E 151: Taxes. 

REVENuE ACT OF 1928. 

VIII — 84 — 4815 
I. T. &87 

The motor vehicle fuel tax imposed by the State of Missouri is 
deductible in the income tax returns of the consumer of motor ve- 
hicle fuel who pays the tax and to whom it is not refunded. If the 
tax is added to and made a part of. the business expense of such 
consumer, it can not be deducted separately as a tax. 

The motor vehicle fuel tax imposed by the city of Kansas City, 
Mo. , is deductible only in the income tax return of the dealer by 
whom it is paid and to whom it is not refunded. If the tax is de- 
ducted as a part of the bus~ness expense of such dealer or is added 
to or made a part of the cost of the motor vehicle fuel, it can siot be 
deducted by him separately as a tax, 



A ruling is requested as to+whether the motor vehicle fuel taxes 
imposed by the Skate of' Missouri and the city of kansas City, Mo. , 
are deductible in the income tax returns of the individual purchasers. 

The motor vehicle fuel tax of the State of Missouri is levied in 
accordance with the I&rovisions of the State Laws of Missouri, 192o& 
page 282, as amended& entitled "An act to provide funds for the 
completion of the construction of, and for the maintenance of the 
State highway system as designated by law, by a license tax equal 
to 2 cents per gallon of motor vehicle fuels used in motor vehicles on 
the public highways of this State, by increasing the fees for State 
registration of motor vehicles and bv authorizing the board of fund 
commissioners to issue bonds authorized by the constitution and 
statutes for State highway construction not to exceed $15&000&000 
per year; providing for the distribution of the funds authorized by 
this act and providing penalties for the violation of the ack. " 

The act defines " motor vehicle fuels " to include gasoline and such 
other volatile and inflammable liquids produced or compounded for 
the purpose of propelling motor vehicles over the highways of the 
State. Section 2 of the act reads as follows: 

Por the puryosc of providing funds to eomylete the construction of and for 
the maintenance of the State highway system of this State as designated by 
law there is hereby provided a license tax equal to 2 cents per gallon of motor 
vehicle fuels as defined in this aet used in motor vehicles on the public high- 
ways of the State, which License tax shall apply and become effective January 
1, 1925. 

Section 8 of the act provides that every distributor shall for the 
year 1Mo and subsequent years pay to the State treasurer an amount 
equal to 2 cents for each gallon of motor vehicle fuels refined, manu- 
factured, produced, or compounded by such distributor and sold by 
him in the State, or shipped, transported, or imported by such dis- 
tributor into and distributed by him or sold by him within the 
State during such year. 

Section 12 of the act reads in part as follows: 
All motor vehicle fuels, as herein deiined, distributed or sold in the State 

of Missouri by any distributor or dealer, shall be deemed to have been sold for 
use in operating motor vehicles upon the yublic highways of this State; pro- 
vided, however, that any person who shall buy and use any motor vehicle 
fuels, as defined in this act, fdr the purpose of operating or propelling stationary 
gas engines, farm tractors or motor boats, or who shall purchase or use any 
of such fuels for elcaniug, dyeing, or other commercial use of the same, or who 
shall buy and use such motor vehicle fuels for any purpose whatever, except 
in motor vehicles operated, or intended to be operated, upon any of the public 
highways of the State of Missouri, '-' "' " and who shall have paid any 
license tax required by this aet to be paid, either directly or indirectly through 
the amount of such tax being included in the price of such fuc', shall be reim- 
bursed and repaid the amount of such tax directly or indirectly paid by him, 
upon presenting to the inspector an aifidavit accompanied by the original in- 
voice showing such purchase, which affidavit shall state the total amount of 
such fuels so purchased and used by such consumer, other than in motor 
vehicles operated or intended to be operated upon any of the public highways of 
the State of Missouri, as hereinbefore defined, and shall state for what purpose 
used. 

Section 28(c) of the Revenue A. ct of I%8 provides that in com- 
puting net income there shall be allowed as deductions taxes paid. 
or accrued within the taxable year with certain exceptions not 
material to the question under consideration. Article 151 of Regu- 
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lations 74 provides that in general taaes are cleductible only by the 
person upon whom they are imposed, 

From the f oregoing quotations from the Missouri State law 
imposing the motor vehicle fuel tax and pertaining to refunds 
thereof it appears that the purpose of the law is to impose a tax 
upon the purchaser of inotor vehicle fuels used as a propelling power 
for motor vehicles upon the public highways, etc. , of the State. It 
is held, therefore, in accordance with the provisions of section 96(c) 
of the Revenue Act of 1&8 and article 151 of Regulations 74, that 
(1) the motor vehicle fuel tax imposed by the State of Missouri is 
deductible in the income tax returns OF the consumer of motor 
vehicle fuel who pays the tax and to whom it is not refunded and 
(9) if the tax is added to and made a part of the business expense 
of such consumer it can not be deducted separately as a tax. 

The motor vehicle fuel tax imposed by the city of Kansas City, 
Mo. , is provided for in ordinance Xo. 54814. Section 3 8 of that 
ordinance provides: 

Every person, firm or corporation engaged in the business described in the 
foregoing sectiou shall, at the time such license is issued, pay to the commis- 
sioner of licenses the sum of $1, and shall thereafter, on or before the 16th day 
of January, April, July, and October of each year, pay to the commissioner of 
licenses a sum equal to 1 cent for each gallon of gasoline, benzine, or naphtha 
so sold, transported or stored by such person, firm or corporation during the 
preceding three months period, ending on the last day of the preceding Decem- 
ber, March, June, and September, respectively. 

Section 3 F of the ordinance provides that the' tax imposed by 
section 8 8 shall not apply to the " sale, transportation or storage of 
gasoline, benzine, or naphtha used upon the premises of a manufac- 
turer, cleaner or renovator in a manufacturing, cleaning or renovat- 
ing process for which a license tax is, in this ordinance, elsewhere 
provided. " 

From the foregoing quoted provisions of ordinance 54814, impos- 
ing a tax oil motor vehicle fuel, it is apparent that the tax in 
question is iinposed upon the dealer who sells, stores, or transports 
motor vehicle fuel, etc. , and not upon the consumer. It is hold 
therefore, that the motor vehicle fuel tax imposed by the city 
Kansas City, Mo. , is deductible only in the income tax returns of the 
Ilealer by whom it is paid and to whom if, is not refunded. How- 
ever, if the tax is deducted as a part of the business expense of. such 
dealer or is added to or inade a part of the cost of the motor vehicle 
fuel, it can not be deducted by him separately as a tax. 

ARvror, z 151: Taxes. 
(A. iso Section 41, Article 899. ) 

REVEiNUF ACT OF 1928. 

VIII — 85 — 48o4 
O. C. M, 6667 

The ownership of property in the State of Washington on March 
1 is the "event" which determines the liability for both real estate 
and personal property taxes and fixes the amount, although not 
ascertainable on that date. (1teeommended that I. T. 2377 (C. B. 
VI — 2, 59) be revoked. ) 

An opinion is requested relative to the accrual date of property 
taxes in the State ofWashington. 



In General Counsel's Memorandum 6978 (C. B. VIII — 1, 168), 
involving the accrual date of property taxes in the State of Illinois, 
it was held that under the laws of Illinois the ownership of property 
on April 1 is the "event" which d. etermines the liability for prop- 
erty taxes and fixes the amount, although not ascertainable on that 
date. (See also G. C. M. 6279, C, B. VIII — 1, 170, involving the 
accrual date of property taxes in the State of Texas. ) 

An analysis of the statutes of the State of Washington and certain 
court decisions thereunder leads to the conclusion that, both real and 
personal property taxes accrue on March 1. Section 11007 of Hem- 
ington's Compiled Statutes of Washington, 1922, provides that all 
real and personal property shall be subject to assessment and taxa- 
tion upon equalized valuations thereof, fixed with reference thereto 
on the 1st clay of March at 12 o' clock meridian, in each and every 
year in which the same shall be listed. 

Section 11109 provides that all real property shall be listed and 
assessed biennially in every even-numbered year with reference to 
its value on the 1st day of March preceding the assessment, and 
that personal property shall be listed and ass~essed every year with 
reference to its value on the 1st day of March preceding the assess- 
ment; provided, further, that all real estate subject to taxation shall 
be listed by the assessor every year in the detailed and assessment 
list, and in each odd-numbered year the valuation of each tract for 
taxation shall be the same as the valuation as equalized by the county 
board oi equalization in the preceding year. 

Section 11110 provides that the assessor shall complete the listing 
and placing of values on all real property by May 81 of each even- 
numbered year and on personal property annually. 

Section 11127 provides that the owner of personal property moving 
from one county to another between the 1st day of March and the 1st 
day of July shall be assessed in either in which he is first called upon 
by the assessor. The owner of personal property moving into the 
State from another State between the 1st day of March and the 1st 
clay. of July shall list the property owned by him on the 1st day of 
March of such year in the county in which he resides. 

Section 11137 requires owners or agents to file with the assessor 
a list of all personal property owned on March 1, 19 o' clock m. 

Provisior. is made f' or a board of' equalization. for the correction of 
errors, for the actual levy of the tax and its collection, the latter 
generally beginning in January of each year. 

Section 11979 provides that the taxes assessed upon real property 
shall be a lien thereon from and including the 1st day of March in 
the year in which they are levied until the same are paid. The taxes 
assessed upon personal property shall be a lien upon all the real 
and personal property of the person assessed from and after the 
date upon which such assessment is made. 

In E'Hckitat Wa~ehou~e Co. v. EVick@at County' (4l Wash. , 999, 
84 Pac. , 860) the Supreme Court of Washington held that the lien 
for taxes on personal property attaches to the personal property and 
real estate of the person assessed immecliately when such property 
is listed with the county assessor, and he has placed his value thereon. 
This case was followed in city of I'uyaiiup v. Lakin (45 Wash. , 868, 
88 Pac. , 578), in which it was said that the word "assessment" as 
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used in the law meant the valuation of property for taxation by the 
assessor and not the levy of taxes by the commissioners. It should 
be noted that these decisions did. not mean that there was no liability 
for the taxes prior to the date the lien attached, as is clearly indi- 
cated by the decision of the same court, in S&un Shipyurds Corpora- 
fSon V. Thun eton (111 Wash. , 861, $90 Pac. , 1015). In this case the 
plainti6 alleged that, the property assessed to it was not its property, 
and that, it did not own the property on the 1st day of March, 1918, 
the date Axed by law as of which the property was required to be 
assessed. It appears that the plainti6 had filed with the assessor a 
list of personal property on March 11, 1918, and later c'ontended 
that, two of the four items' listed were rot owned by it on March 1, 
1918; consequently, that it was not liable for the tax on those items. 
In denying the plainti6's contention the court said: 

The rule in regard to the ownership of property for the purpose of taxation 
is stated in 87 Gyc. , at page 788, as follows: 

"Ordinarily, and in the absence of statute to the contrary, property is 
taxable only to the person who is the owner thereof at the date for its listing 
or assessment, or the date fixed by statute as of which its ownership for pur- 
poses of is~ation is to be determined; and taxes are not a lawful'charge on 
property. unless assessed in the name of its owner, and any attempt to enforce 
the payment of taxes assessed and charged to the wrong person will be 
ineffective. 

We are satisfied, therefore, that the trial court properly found that 
the appellant for the purpose of assessment was the owner of the property on 
the 1st day of iVIarch, 1918, and is therefore liable for the whole tax. 

In view of the Washington statutes and decisions cited, this Ofhce is 
of tlie opinion that the ownership of property in Washington on 
March 1 is the "event" which determines the liability for both real 
estate and personal property taxes and fixes the amount, although 
not ascertainable on that date. (6. C. M. 6273, O. C. M. 627o, 
supra. ) It is recominended that I. T. 9877 (C. B. VI — 9, 59), holding 
that property taxes accrue upon delivery of the tax rolls or lists to 
the treasurer or collector nf. taxes, be revoked. 

C. M. CirxRzsv, 
eneral Counsel, Bure' of Interne/ Eevenue. 

AR11CLR 151: Taxes. 

RFVI:NUF ACT OF 1928. 

VIII-86-4884 
I, T. 9491 

The motor vehicle fuel tax imposed by the State of South Dakota 
is deductible in the income tax return of the consumer who pays 
the tax and to whom it is not refunded. If the tax is added to or 
made a part of the business expenses of such consumer, it can not 
be deducted separately as s tax. 

A ruling is requested as to whether the motor vehicle fuel tax 
imposed by the State of South Dakota is deductible in the income 
tax return of the individual purchaser. 

Chapter 168 of the South Dakota Session Laws of 1%7 iniposes 
a tax of 8 cents per gallon, and chapter 169 imposes an additional 
tax of 1 cent per gallon, on the sale of motor vehicle fuel used in 
the State. 



Section 1 of chapter 168, being an act approved March 11, 1927„ 
entitled "~ act imposing a tax on the sale or use of motor-vehic'e 
fuels, prescribing exemptions from the same and providing for the 
payment, collection and disposition of the revenue derived from 
said tax, and providing penalties for the violation thereof 
defines "motor-vehicle fuel" to mean and include gasoline, benzine, 
naphtha, benzol, and aH other volatile and inAamniable liquids, not 
including kerosene oil, sold or used for the purpose of operating or 
propelling motor vehicles. That section defines "motor vehicle" 
to mean and include all vehicles. engines, or machines used on the 
public roads and highways' within the State and which are operated 
or propelled in whole or in part, by the combustion of any one or 
more of the motor vehicle fuels as defined. in the act. 

Section 0 of the act provides: 4 

That a tax of 3 cents per gallon, or fraction thereof, is hereby imposed on the 
sale of all motor-vehicle fuel used in this State for any purpose whatsoever, 
provided said tax shall be paid but once. Said tax shall be computed upon all 
motor-vehicle fuel received by each dealer in this State and paid in a manner 
hereinafter provided: 

Section 8 of the act provides that every dealer paying the tax 
imposed by the act, or being liable for the payment thereof, shaH be 
entitled to charge and collect the sum of 8 cents per gallon on such 
motor vehicle fuel sold by him or them, for any purpose whatsoever, 
as a part of the selling price thereof. 

Section 5 of the act provides that the amount of the tax shown 
by the dealer's report made to the State auditor and State treasurer 
as prescribed by the act shall on or before 30 day's from the date of 
the Sling of said report be paid by the dealer to the State treasurer. 
The State treasurer shall promptly credit the amounts so received by 
him to a fund to be known as the gasoline tax fund. and shall dis- 
tribute and apply such fund as provided in the act. 

Section 9 of the act provides that; any person, 6rm, or corporation, 
who shall purchase or receive any motor vehicle fuel from any dealer 
in the State in the original package in which the same shall have 
been imported, upon which fuel the said dealer shaH not have 
assumed to pay the tax as provided in the act, shall, on the 95th day 
of each month, render to the State treasurer the same statement 
required of the dealer specified in the act, and he shall remit and 
pay to the State treasurer a tax of 3 cents per gallon on such 
motor vehicle fuel upon which the dealer has not assumed the tax 
as rovided in section 5 of the act. 

ection IO provides that any person or persons, Grm, or corpora- 
tion, who shall buy or use an) motor vehicle fuel as de6ned in the 
act for the purpose of operating or propelling stationary gas engines, 
tractors used for agricultural purposes, etc. , or for any commercial 
use except motor vehicles operated or intended to be operated. in 
whole or in part upon any of the public highways of the State of 
South Dakota, on which motor fuel the tax imposed by the act in 
question has been paid, shall be reimbursed and repaid the amount 
of such tax paid by him upon presentation to the State highway. 
commission, on a form prescribed by the director of audits and 
accounts, of a sworn statement setting forth the information out- 
lined in the act. Upon the presentation of such sworn statement 
the State highway commission shall cause to be repaid to such con- 



sumer, from the taxes collected on motor vehicle fuels, the'taxes 
on fuels purchased or used for purposes other than for motor vehicles 
operated upon any of the public, highways of the State. 

Section 28(c) of the Revenue Act of 1928 provides that in com- 
puting net income there shall be allowed as a deduction taxes paid 
or accrued within the taxable year, with certain exceptions not here 
material. A. rticle 151 of Regulations 74, promulgated under the 
Revenue A. ct of 1928, provides that in general taxes are deductible 
only by the person upon whom they are imposed. 

It appears from the foregoing that the purpose of chapter 168 
of the South Dakota Session Laws of 1927 was to impose the tax 
upon the consumers of the motor vehicle fuel. Chapter 169, impos- 
ing an acMitional tax of 1 cent per gallon, is similar, and the same 
purpose is manifest. Accordingly, it is held (1) that the motor 
vehicle fuel tax imposed by the State of South Dakota is deductible 
in the income tax returns of the consumer who pays the tax and 
to whom it is not refunded, and (2) that if the tax is added to or 
made a part of the busines~s expenses of such consumer it can not 
be deducted separately as a tax. 

ARTICLE 151: Taxes, 
(A. iso Section 41, A. rticle 822. ) 

REVEXUE ACT OF 1928. 

VIII — 89 — 4865 
I, T. 2495 

Personal property taxes imposed by the State of Kansas may be 
accrued as of March 1 and real property taxes as of November 1 
by taxpayers whose books of account are kept on the accrual basis. 
The a. doption of a monthly accrual basis in respect of such taxes 
is not permissible. 

A ruling is requested in regard to the proper date of accrual for 
income tax purposes of property taxes imposed by the State of 
Kansas. 

In this connection the taxpayer refers to the appeal of Russell 
Milling Co. (1 B. T. A, 194, C. B. IV — 1, 8), wherein the Board of 
Tax Appeals held that property taxes imposed by the State of 
Kansas can be accrued only when they become due, and that no 
part thereof can be accrued. and deducted in ascertaining net income 
when the due date is not within the taxpayer's fiscal year. The 
taxpayer also refers to recent memoranda of the Bureau in regard 
to the accrual elate of property taxes imposed by the States of 
Illinois and Texas (G. C. M. 6278, Cl B. VIII — 1, 168, and 6. C. M. 
6272, C. B. VIII — 1, 170), which memoranda revoked certain pre- 
viously published memoranda on the subject. 

In the case of D. H. garou, n Co. v. Comnussionet (8 B. T. A. ~ 
112, C. B. VII — 1, 5) the Board stated that under' the accrual system 
the word "accrued" does not signify that the item is due in. the 
sense of being then payable, but that on the contrary the accrual 
system wholly disregards due dates. The Board further stated that 
it was not necessar~y that the amount of an incurred liability be 
accurately ascertained in order to accrue it. 

The United States Supreme Court in United States v. Anderson 
(269 U. S. , 422, T. D. 8889, C. B. V — 1, 179) stated as. follows: 



. In a technical legal sense it may be argued that a tax does not accrue 
until it has been assessed and becomes due; but it is also true that in advance 
of the assessment of a tax, all the events may occur which fix the amount of 
the tax and determine the liability of the taxpayer to pay it. 

The position taken by the Bureau with respect to Illinois (G. C. 
M. 6276) and with respect to Texas (G. C. M. 6979) is that uncler 
the laws of those States the ownership of the property on the date 
as of which the property is assessed is the "event " which 
deternunes the liability for property taxes and fixes the amount 
thereof, although not ascertainable on that elate, in accordance with 
the rule laid down in Un~ted 8fote8 v. Anderson, supra. 

With respect to the law of Kansas, section 79 — 809 of the Revised 
Statutes of Kansas of 1MB provides that all property shall be listed 
and valued as of the 1st clay of March in the year in which the same 
is assessed, and the transfer or sale of any taxable personal property 
subseouent to the 1st day of March shall not authorize any person 
to omit the same from his list, although such list be not made until 
after the sale or transfer of such property; but all such property shall 
be Listed for taxation in the same manner as if no sale or transfer 
thereof had been macle. The section. also contained a provision with 
regard to the taxation of bonds issued by the United States wl. ich 
was helcl unconstitutional. (Lant' v. Hanna, 111 Kan. , 461, o07 
Pac. , 767; Western 4utosuob~7e In8uvance Co. v. Lyons, 112 Kan. , 684, 
910 Pac. , 1117. ) The law was, therefore, amended on March 14, 1925 
(I. aws of~ Kansas, 1M5, page 359), in regard to the taxation of United 
States bonds, but the provision relating to the listing and valuation 
of the property as of the 1st day of March remained substantially 
the same. 

In applying that section of law the Supreme Court of Kansas held 
in Howell v. scott (44 Kan. , 947, 94 Pac. , 481) that the person v, ho 
owned certain personal property on the 1st day of March was under 
a legal obligation to list such property for taxation for the year when 
caUed upon by the assessor to do so, and to pay the taxes thereon, not- 
withstanding he sold and transferred the same on the 8th day ol 
March. In that case a stock of merchandise which had been in the 
county during the entire preceding year was solcl and transferrecl on 
the 8th day of March. Thereafter the purchaser was assessed& and a 

tax warrant issued, under which the sheritT threatened to levy on the 
property. The court held that the purchaser was not liable to pay 
the taxes levied on such property, it being the duty of the vendor 
who owned the property on the 1st day of March to list the same for 
taxation; and that the purchaser was entitled to an injunction re- 
straining the levy of the tax warrant; 

With respect to the accrual of taxes imposed by the State of Kansas 
on real property the situation is diIferent. Section 79 — 402 of the 
Revised Statutes of Kansas of. 1928 provides that all real property 
in the State liable to assessment and taxation shall be assessed in the 
years 1916 and 1918, and in every fourth year after 1918. Section 
79 — 1805 of the Revised Statutes of Kansas of 1926 provides that as 
between grantor and grantee of any land, where there is no express 
agreement as to which shall pay the taxes that may be assessed 
thereon, if such land is conveyed on or after the 1st day of March 
and before the 1st day of November, then the grantee shall pay the 
same; if conveyed on or after the 1st day of November and. before 
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the 1st day of the next ensuing March, then the grantor shall pay 
them. 

In the case of Trinit L&'vengeZicaZ Lvtheram Chinch of E'ttnsas 
City v. Souci of Conisiiissioners of Wyandotte County et uZ, (118 
Kans i 742i 986 Pac i 809) the Supreme Court of Kansas considered 
the question as to the liability for taxes levied. upon real property 
which had been conveyed to an exempt organization. In that case 
the court held that real estate conveyed to a church organization and 
occupied by its pastor as a parsonage on March 10, long before the 
preliminary steps taken had progressed to a charge on the parsonage, 
was exempt, from taxes for that year which would have been due 
and payable the following 1st day of November. The court, in 
referring to section 79 — 809 of the Revised Statutes of Kansas, which 
provides that all property shall be listed and valued as of the 1st 
day of March in the year in which the same is assessed, stated as 
foHows: 

This proiiislcn is tn a separate article ichich prescribes rales relating to the 
taaatlon of personal property alone. In a separate article a specific provision 
is found providing for the manner of assessing real estate. In it no definite tax 
day is prescribed, nor is any tirue fixed when a tax shall attach to or be deemed 
to become a charge on real estate. * * s No tiine being definitely fixed, 
we may look to the general scheme of. taxation and search for the legislative 
intention as to the time the tax does attach. 

Suice neither the status of real estate for taxation nor a definite tax day 
was fixed by the legislature, we conclude that an assessment, if made on the 
parsonage, had not ripened into a charge upon the property and, therefore, that 
it was exempt from the taxes of the year. [Italics suppL&ed. ] 

In view of the foregoing case decided by the Supreme Court of 
Kansas, it appears that the test of liability for taxes on real property 
is not the ownership thereof on March 1. It was held in 0ault v. . - 
JIii d (108 Kan. , 51, 179 Pac. , 1011) tb at where a deed was 
delivered on September o8, the grantee was liable for the taxes which 
were due on the following 1st day of November. (See also Armstrong 

Barik&g 2'ripest Co. , 96 Kan. , 799, 158 Pac. , 507. ) These cases 
indicate that liability for real property taxes is determined as of 
November 1, and it follows that the owner on that date is the one 
who is entitled to claim a deduction for accrued property taxes in 
his return of net income. 

This o8ice is, therefore, of the opinion that under the law of Kan- 
sas ownership of personal property on March 1 and ownership of. 
real property on November 1 are the "events" which, in accordance 
with United, 

' States v. AnArson, supra, determine the liability for 
such taxes and fix the amounts thereof. Personal property taxes in 
Kansas may accordingly be accrued as of March 1 and real property 
taxes as of November 1 by taxpayers whose books of account are kept 
on the accrual basis. 

As to the suggestion that property taxes should be accrued month- 
ly, so as to provide a reserve sufhcient to meet the requirements at 
the time of payment or due date, it is the opinion of this olfice that 
such a theory of accrual is not in accord with the principle, recog- 
nized in United States v. An&&'sow, supra, that, the liability should 
be accrued when it becomes fixed. Such principle, when applied jn 
the light, of the decisions of the Supreme Court of Kansas, above 
referred to, does not permit the adoption of a monthly accrual basis. 
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This ruling is based on the laws in efFect prior to the amendment 
to section 79-409 of the Revised Statutes of Kansas of 1928, approved 
February 95, 1927 (I, aws of Kansas, 1M7, page 5o6), relating to real 
property taxes to be imposed for. the year 1930 and subsequent years. 

A. RTICLR 151: Taxes. 

REVE~i%UK ACT OB' 1928. 

VII. I — 40 — 4374 
I. T. 9497 

The motor vehicle fuel tax imposed by the State of Illinois 
is deductible in the income tax return of the consumer of motor 
vehicle fuel who pays the tax an. d to whom it is not refunded. If 
the tax is added to and made a part of the business expense ot' such 
consumer, it cau uot be deducted separately as a tax. 

A. ruling is requested as to whether the motor vehicle fuel tax 
imposed by the State of Illinois is deductible in the Federal income 
tax return of the consumer. 

The motor vehicle fuel tax in question is levied in accordance with 
the provisions of the law of the State of Illinois, approved. March 
95, 1&9, and effective August 1, 1929, which is headed: 

An act in relation to a tax upon the privilege of operating motor. vehicles 
upon the public highways, based upon the consumption. of motor fuel therein, 
and making certain appropriations in connection therewith. 

Sections o, 6, and 18 of the act referred to above read as follows: 
SEc. 2. A tax is hereby imposed on the privilege of operating motor vehicles 

upon the public highwavs of this State after Julv 81, 1929, at the rate of 
8 cents per gallou of all motor fuel used in such motor vehicles upon such public 
highways. 

Sec. 6. Each distributor who sells any motor fuel for any purpose after 
July 81, 1929, shall collect from the purchaser at the time of such sale, 8 cents 
per gallon on all moto- fuel sold, and at the time of making the monthly re- 
turn, the distributor shall pay to the department of finance, the amount so 
collected " (less the deduction hereinafter provided), " and shall also pay to the 
department 8 cents per gallon on all motor fuel used by him during the period 
covered by the return. Each distributor shall determine the actual cost of mak- 
ing the collection and payment above provided on sales of motor fuel, subject to 
the approval of'th department of finance, and such actual cost not to exceed 
2 per cent of the amount so collected, shall be deducted from the amount to 
be paid bv the distributor to the department. In each subsequent sale of motor 
fuel on which the 8 cents per gallon has been coHected as herein provided, the 
amount so collected mall be added to the selling price, so that said amount 
is paid ultimately by the user of said motor i'uel, However, no collection or 
payment shall be made iu the case of the sale or use of any motor fuel which 
may not, under the Constitution aud statutes of the United States, be made 
the subject of taxation by this State. 

SEc. 18. Any person v;ho loses motor fuel ihrough any cause or uses motor 
fuel (upon which he has paid the amount required to be collected under this 
act) for any purpose other than operating a motor vehicle upon the public 
highways of this State, shall be reimbursed. and repaid the amount so paid. 

In section 17 of the act it is stated that it is the purpose of the act 
to impose a tax upon the privilege of operating each motor vehicle 
upon the public highways of the State of Illinois, such tax to be 
based upon the consumption of motor vehicle fuel in such motor 
vehicle, so far as the same may be done, under the Constitution and 
statutes of the United States and the constitution of thc State of 
Illinois. 
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Section 28(c) of the Revenue Act of 1928 provides that in com- 
puting net income there shall be allowed as a deduction taxes paid or 
accrued within the taxable year, with certain exceptions not here ma- 
terial. Article 151 of Regulations 74, promulgated under the Rev- 
enue Act of 1928, provides~ that in general taxes are deductible only 
by the person upon whoin they are imposed. 

From the foregoing quoted sections of the Iaw of the State of 
Illinois imposing a tax on motor vehicle fuels, it appears that the 
tax was intended to be imposed upon the consumer of motor vehicle 
fuels for the privilege of operating motor vehicles upon the public 
highways. It is held, therefore, in accordance with the provisions of 
section 28(c) of the Revenue A. ct of 1928 and article 151 of Regu- 
lations 74, that the tax in question is deductible in the income tax 
return of the consumer who pays it and to whom it is not refunded. 
If, however, the tax is added to or made a part of the business ex- 
perises of such consumer, it can not be deducted by him separately 
as 9 tax. 

ARTIcr, z 151: Taxes. 

REVEVEE ACT OF' 1928 

VIII — 40 — 4875 
I. T. 2498 

The motor vehicle fuel tax iniposed by the State of New Hanip- 
shire is deductible in the income tax return of the consumer who 
pays it aud to whom it is not refunded. If, however, the tax in 
question is added to or macle 8 part of the business expense of such 
consumer, it cau not be deducted by him separately as a tax. 

A ruling is requested as to whether the motor vehicle fuel tax im- 
posed by the State of Vew Hampshire is deductible in the income tax 
return of the consumer. 

Section 1 of chapter 75, Laws of the State of iVew Hampshire, 
3. 928, provides that the fuels to which the tax in question applies 
shall include gasoline, benzol, or other products used in internal 
conibustion engines in the propulsion of motor vehicles on the high- 
ways of the State. 

Section 8 of chapter 104i Public Laws of the State ok iVew Hamp- 
shire, 1926, as amencled by chapter 128, Laws of the State of New 
Hampshire, 1927, reads as follows: 

g. Reports. — Every distributor sliall, on or before the 15th day of each 
month, render a rcport to the comniissioner on forms to be furnished by him, 
stating the irumber of gallons of such fuels used or sold iu the State during the 
preceding calendar month aud such other information as the commissioner 
shall prescribe. 

Section 4 of chapter 104, Public Laws of the State of New Hamp- 
sh!re, 1926i as amended by chapter 75 (effective May 1, 1927), I, aws 
of the State of New Hanlpshire, 1927, reads: 

14. Payment. — On or before tlie 1st day of the calendar month succeeding 
the filing of said report, the distributor shall pay to the State treasurer a road 
toll oi 8 cents per gallon, upon each gallon so reported, the same being collected 
by the distributor from the dealer, and by the dealer from the consumer. 

Section 7 of chapter 104, Public Laws of the State of New Hamp- 
shire, 1926, reads as follows: 

7. ENels for other uses, — Whenever. any person shall purchase any such fuels 
for any purpose other than for. the propulsion of motor vehicles upon hi hways 
he may, within six months after the date of said purcha. se, present to the State 
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treasurer, on blanks furnished by him, a statement under oath as to the number 
of Canons used for such other purposes and the nrnne of. the person from 
whom purchased. The State treasurer, upon satisfying himself that said fuel 
was actually used for such other purposes, shall refund the road toll to said 
purchaser. 

Section 6 of chapter 1 (approved November 20, 1927) of the laws 
of the State passecl by the' State legislature at the special session of 
1927 (New Hampshire Public Acts and Joint Resolutions of the 
Iegisleture of 1020 and Special Session of 1027) provided lor the 
collection, beginning January 1, 1028, of "a further motor vehicle 
road toll of 1 cent per gallon in addition to the motor vehicle road 
toll now provided bv 1;tw, " such additional toll to be "collected in 
accordance with chapter 104 of the public laws as amended by chapter 
75 of the acts of 1027. " Section 8 of chapter 41 (approved March 6, 
1020), of the acts of 1020, just cited, changes the period during which 
this additional 1 cent toll is to be in force but malines no change in 
the manner of collection. 

Section 28(c) of the Revenue Act of 1028 provides that in cornput- 
ing net income there shaH be allowed as a deduction taxes paid or 
accrued within the taxable year, with certain exceptions not here 
material. Article 151 of Regulations 74. promulgated under the 
Revenue Act of. 1928, provides that in general taxes are deductible 
only by the person upon whom they are imposed. 

From the provisions of the sections of the State law quoted above, 
it appears that the motor vehicle fuel tax imposed by the law of the 
Sta, te of New Hampshire is imposed upon the consumer who pur- 
chases motor vehicle tuel for the purpose of propelling motor vehi- 
cles upon the highways of the State. It, is held, therefore, in ac- 
cordance with the provisions of section 26(c) of the Revenue Act 
of 1028 and article 151 of Regulations 74, that the motor vehicle 
fuel tax imposed by the State of New Hampshire is deductible in the 
income tax return of the consumer who pays it and to whom it is not 
refundecl. If, however, the tax in question is added to or made a 
part of the business expense of such consumer, it can not be de- 
ducted by him separately as a tax. 

4 

ARTzcLE 151: Taxes. 

REVENUE ACT OF 1928. 

VIII-41-4881 
I. T. 2500 

The deduction of additional South Carolina State income taxes 
by a taxpayer on the accrual basis is allowable for Federal income 
tax purposes only for the year in which the income upon which 
they are based is earned. 

A ruling is requested as to whether additional South Carolina 
State income taxes paid in later years should be considered to accrue 
in the year in which the income upon which they are based is earned 
or whether they may be said to accrue in the year in which the addi- 
tional tax is determined and paid, 

It has been the consistent position of the Bureau that income taxes, 
whether original or additional, accrue in the year in which the in- 
come upon which they are based is earned. If the tax shown by a 
taxpayer to be due in an original return is subsequently found to be 
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incorrect, the tax which was properly accruable has always been 
r'sgarded as the amount which should have been shown to be due 
with all the proper corrections made in the taxpayer's return. It is 
by virtue of the taxing statute as i. t exists at the end of the taxable 
year that a tax accrues, and the fact that the tax is not, definitely 
ascertained at the end of such year is immaterial. See United Statee 
v, Anderson et af. and United States v. 7'aLe ck Tomme 3fane jactuiing 
Co. (969 U'. S. , 429, T. D. 8889, C; B. V — 1, 179) and the comment 
made thereon in the following extract from the opinion of the Board 
of Tax Appeals in the case of . Eraiest cV. Bnl/, Executor, v. Cmn- 
miszioner (7 B. T. A, 998, C. B. VII — 1, 5): 

The suggestion arises that it is difficult to determine the amount of the 
estate tax within the period when the first income tax of the estate must be 
computed and the return audited. This might well give pause. But it is 
usually no more difficult than the computation of the munitions tax involved 
in the Yale Ec Towne case or that required by section 1207 of the Revenue Act 
of 1928 and the earlier regulations, and such difliculty as there may be is not 
suilicient to counterbalance the considerations already set forth. 

We hold that for the purpose of the deduction allowed in section 214(a)3 of 
the Revenue Act of 1918, the estate tax of. Title IV accrued at the date of the 
death of testator and msy be deducted by the estate in the taxable period of 
the death, if this is in accordance with its method of accounting, so ss clearly 
to refiect its income. In view of the agreement of the parties as to the method 
of accounting, we reverse the holding of the respondent on this issue. 

There is no provision in the Federal Revenue A. cts which would 
permit additional State income taxes determined and paid in later 
years to be regarded as an accrual for any other year than that in 
which the income upon which they are based' is earnecL 

It is therefore held that the deduction of additional i$outh Caro- 
lina State income taxes by a taxpayer on an accrual basis is allow- 
able for Federal income tax purposes only for the year in which the 
income upon which they are based is earned. 

An1zcrz 151: Taxes. VIII — 45 — 4490 
I. T. 9505 

REVEVUE ACT OP 1928. 

The tax imposed by the State of Pennsylvania on liquid fuels is 
deductible in the income tax return of the consumer who pays the 
tax. If the tax is added to or made a part of the business expenses 
of. such consumer, it can not be deducted separately as a tax. 

A ruling is requested as to whether the tax on liquid fuels imposed. 
by the State of Pennsylvania by the act of May 1, 1%9, as amended, 
is deductible in the Federal income tax return of the individual 
consumer. The act is entitled: 

An act imposing a State tax ou liquid fuels, including all liquids ordinarily, 
practically, «nd commercially usable in internal combustion engines for the 
generation of power, including all distillates of and condensates from petroleum, 
natural gss, coal, coal tar, and vegetable ferments so usable and sold by dealers 
in this Commonwealth, except for the purpose of resale, or used by consumers, 
when no tax thereon has been collected by dealers; providing for the col- 
lection of such tax, and the creation of liens; aud for the distribution and 
use of the revenues derived from such tax; requiring bonds from dealers; 
and providing for the compensation of dealers; providing for the filing of 
certificates aml reports of the sale of such liquid fuels to dealers and consumers 
as defined in this act; providin for the issuing, revoking, and use of permits; 
and fixing penalties. 



Section 3 of the act reads as follows: 
Until the 1st day of Joky, 1980, a State tax of 4 cents a gallon, or fraction 

thereof, . and thereafter a State tax of 8 cents a gallo~, or fraction thereof, is 
hereby imposed. and assessed upon all liquid fuels sold by dealers iu this 
Commonwealth, except for the yurpose of resale, and upon all liquid fuels. 
used within this Commonwealth by consumers vixen no such tax has been 
". ollected thereon by a dealer, exceyt, liquid fuels purchased, received or con- 
sumed by tlie United States, or any department, board, commission, or other 
agency or instrumentality thereof. Duplicate t;ixation is not intended, but 
the tax hereby imposed shall ayyly to s. ll liquid fuels sold or used within this 
Commonwealth, excepting such transactions in interstate or foreign commerce 
as are not within the taxing power of the State. The taxes on sales he&eby 
provided for shall be collected by the dealers selling liquid fuels to purchasers 
who purchase for purposes other than resale; and the taxes on use shall be 
paid by tbe consumers who use liquid fuels upon which the tax has not been 
paid; and said taxes shall be paid by such dealers and consumers into tbe 
State treasury through the department in the manner aud within the times 
herein syecified. For and in consideration of the filing of the certificate and 
bond, as provided for in this act, and for and in consideration of the collection 
of the aforesaid tax, the dealer shall be allowed a commission o'f 1 per centum 
on the first $2, 000, or any part thereof, of tax paid by him to the department 
of revenue; and one-half of 1 per centum on all sums in excess thereof. The 
commission inay be deducted by the dealer in making his payments. The 
commission shall be allowed only on the aggregate of the tax paid by a dealer 
for any period, whether his report of sales and use of liquid fuels are combined 
in one report or made in separate reports. 

In accordance with the provisions of section 4 of the act, for the 
purpose of ascsrtaining the amount of taxes, it shall be the duty of 
every dealer and consumer to transmit to the department of revenue 
of the State or Pennsylvania, hereinafter referred to as the depart- 
ment, a statement, under oath, upon a prescribed form9 showing 
the number of gallons of liquid fuels purchased, soM, or used. by 
such dealer or consumer during the preceding month from the re- 
spective places of business of such dealer or consumer. Upon such 
statement or return the department shall make a determination of 
the taxes owing to the State. Section 5 of the act provides that 
every dealer and consumer, at the time of making the statement re- 
quired by section 4, shall pay to the State treasurer, through the 
department, the amount of the tax due for the month covered by such 
statement. 

Section 9 of the act reads in part, as follows: 
The tax imposed by this act shall be paid by the person, firm, copartnership, 

association, or corporation, purchasing liqmd fuels from dealers for his own 
use and not for the purpose of resale, or by the person, iirin, coyartuership, asso- 
ciation, or corporation, using liquid fuels, upon which no tax has been collected 
by a dealer; and every person, firm, copartnership, associatio~, or corporation, 
required bv this act to collect tbe tax herein specified, shall state the amount 
of such tax, seyarately from the price of the said liquid fuels, . on all liquid 
fuel yrice display signs, sales or delivery slips, bills, statements, etc. 

Section 28(c) of the Revenue A. ct of 1MB provides that in comput- 
ing net income there shall be allowed as deductions taxes paid or 
accrued within the taxable year, with certain exceptions not here 
material. Article 151 of Regulations 74, promulgated under the 
Revenue Act of 1&8, provides that in general taxes are deductible 
only by the person upon whom they are imposed. . 

From the foregoing quoted sections of the law of the State ot 
Pennsylvania imposing a tax on liquid fuels, it appears that the 
tax was intended to be imposed upon the consumer of liquid fuels, 
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and not upon the dealer. In accordance with the provisions of. sec- 
tion 93(c) of the Revenue Act of 1998 and article 151 of Regulations 
74, it is held that the tax in question is deductible in the income tax re- 
turn of the consumer who pays it. If, however, such tax is added 
to or made a part cf the business expenses of such consumer, it can 
not be deducted by him separately as a tax. 

ARrzozE 151: Taxes. 

REVENUE ACT OF 1928, 

VIII-46-4426 
6. C. M. 7O71 

The tax imposed by the State of Washington on liquid fuel is 
deductible in the income tax return of the consumer who pays it 
and to whom it is not refunded. If, however, the tax in question 
is added to or made a part of the business expense of such con- 
sumer, it can not be deducted by him separately as a tax. 

A. n opinion is requested as to whether the. tax on liquid fuel 
imposed by the State of Washington is deductible in the Federal 
income tax return of the consumer. 

Chapter 173 of the Session Laws of the State of Washington, 
1&1, imposes an excise tax of 1 cent per gallon on all liquid fuel 
sold. by distributors and requires that the tax be paid by the dis- 
tributors. The terms "liquid fuel, " "liquid fuels, " " fuel, " and 
"fuels, " as used in the act, are defined to mean and include gasoline 
and all volatile and inHammab]e liquid fuels produced or compounded 
for the purpose of operating or propelling internal combustion 
engines, but kerosene is not to be considered a liquid fuel within- 
the meaning of the act. 

Chapter 81 of the Session Laws of the State of Washington, 19O3, 
effective from and after January 1, 1994, amended sections 8M8 and 
8331 of. Remington's Compiled Statutes of Washington, 1999, and 
added two new sections, known as sections 8M8 — 1 and 8331 — 1. 

Section 8&8-1 reads as follows: 
Every person, firm, or corporation, including distributors, who shall use 

liquid fuel for the purpose of operating motor vehicles, including motor trucks; 
upon the highways of the State, or the political subdivisions thereof, upon the 
sale or use of which liquid fuel the excise tax imposed by this chapter has not 
been theretofore paid, shall pay an excise tax of 2 cents per gallon upon all 
such liquid fuel so used, and, in so far as such liquid fuel is concerned, shall 

abc the same reports and pay the same taxes as and be subject to all the other 
provisions of this chapter relating to distributors of liquid fuel: provide@, That 
any tourist or traveler coming into the State in a motor vehicle may transport, , for his own use only, not more than 20 gallons of liquid fuel at one time and 
use the same for the purpose of operating such motor vehicle without the pay- ment of said tax. 

Section 8331 — 1 provides in part as follows: 
Any person, firm or corporation who shall buy and use any liquid fuel as defined in this chapter for the purpose of operating or propelling stationary gas 

engines, farm tractors or motor boats, or who shall purchase and use any such fuel for cleaning or dyeing or other commercial use of the same, except in motor vehicles operated or intended to be operated upon any of the public highways of the State, and who shall have paid any tax on' such liquid fuel, levied or directed to be paid as provided by this act, either directly by the coucction 
of such tax by the vendor from such consumer, or indirectly by adding the 
amount of such tax to the price of such liquid fuel and paid by such consumer, 
shall be reimbursed and repaid the amount of such tax paid by him upon pre senting to the State treasurer an a. iMavit accompanied by the original invoice 
showing such purchase, which aifidavit. shall be verified by the oath of the con 
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sumer, and shall state the total amount of such liquid fuel so purchased and 
used by such consumer, other than in motor vehicles operated or intended to 
be operated upon any of the highways of the State 

Section 8 of chapter 88 of the Session Iiaws of the State of Wash- 
ington, 1929, etfective July 1, 1929, contains the following provision: 

That in addition to the excise tax required to be paid by each distributor of 
liquid fuel under the provisions of chapter 173 of the Laws of 1921, as amended 
by chapter 81 of the Laws of 1923, or heretotore, or hereafter, otherwise 
amended, there shall be paid to the State treasurer by every such distributor, in 
the manner and at the times of paying the excise taxes provided for by said 
acts, an excise tax of 1 cent per gallon on all liquid fuel sold by him. 

Section 4 of the 1999 act, referred to above, reads as follows: 
Every person, firm, or corporation, including distributors, who shall use 

liquid fuel for the purpose of operating motor. vehicles, including moior trucks, 
upon the public highways of the St'ite, or the political subdivisions thereof, 
upon the sale or use of ivhich liquid fuel the additional 1 cent excise tax imposed 
by this act has not been theretofore paid, shall pay a tax of 1 cent per gallon in 
addition to the tax imposed by section 2 of cha. pter 81 of the Laws ot 1923, or 
iiny aruendments heretofore or hereafter made to said chapter, upon all Such 
liquid fuel so used, and, in so far as sucli liquid fuel is concerned, shall make the 
same reports and pay the same taxes and be subject to all the other provisions 
of this act relating to distributors of liquid fuel: Provided, That any tourist or 
traveler coming into the State in a motor vehicle may transport, for his own use 
only, not more than 20 gallons of liquid fuel at one time and use the same for the 
purpose of operating such motor. vehicle wii. bout the payment of said tax. 

A provision similar to that just quoted, requiring that the tax 
unless already paid be paid by the user, is contained in the 19OS act. 

Section 93(c) of the Revenue Act of 1998 provides that in com- 
puting net income there shall be allowed as deductions taxes paid 
or accrued within the taxable year, with certain exceptions not here 
material. Article 151 of Regulations 74, promulgated under the 
Revenue Act of 1928, provides that in general taxes are deductible 
only by the person upon whom they are imposed. 

Upon consideration of the provisions of lauv which are quoted or 
to which reference is made above, it appears that the purpose of the 
law was to impose a tax upon the consumer of liquid fuel. There- 
fore, it is held that the tax iinposed by the State of Washington on 
liquid fuel is deductible in the income tax return of the consumer 
who pays it and to whom it is not refunded. If, however, the tax 
in question is added to or made a part of the business expense of such 
consumer, it can not be deducted by him separately as a tax. 

C. M. C11aREsT& 
General Counsel, Bureau of Internal Eetienue. 

ARTzcr. E lo1: Taxes. 

REvENOE ACT OF 1a28. 

VIII 47-443o 
G. C. M. 7098 

The motor-fuel and kerosene tax imposed by the State of Georgia 
is an occupation tax imposed upon distributors of such motor fuel 
and kerosene, ancl is deductible by tlie distributor who pays it and 
not by the purchaser. lf, however, the tax is added to or made a 
part of the business expenses of such distributor, it can not be 
deducted separately as a tax. 

An opinion is requested as to whether the motor-fuel and kerosene 
tax imposed by the State of Georgia is deductible in the income tax 
return of the purchaser. 
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The act of the General Assembly, of tbe State of Georgia, approved. 
August 94, 1927, efFective September 1, 1997 {Acts and Resolutions 
of the General Assembly of the State of Georgia, 1997, page 104)& 
provides for an " oocupation tax " upon all distributors of motor fuels 
and kerosene engaged in business in the Sta~w. The act defines the 
word "distributor" to include any person, association of persons, 
firm, corporation, and political subdivision of the State, {a) that im- 
ports. or causes to be imported, and sells at wholesale or retail or 
otherwise within the State, any of the fuels or kerosene as specifie 
therein; or {b) that iinports or causes to be imported, and with- 
draws for use within the State by himself or others, any of such 
fuels or kerosene from the tank-car or other original container or 
package in which imported into the- State; or {e) that manufac- 
tures, refines, produces, or compounds any of such fuels or kerosene 
within the State& and sells the same at wholesale or retail or other- 
wise within the State for use or consumption within the State. It 
excludes "any retail dealer in such fuels or kerosene, or operator or 
proprietor of a gasoline filling station or public garage or other 
place at v, hich such fuels are sold, where such dealer or other person 
procures his entire supply thereof from a ' distributor ' as above de- 
fined 

Section 9 of the act provides as follows: 
Be it further enacted by the authority aforesaid, that each distributor of 

fu'els who engages in such business in this State shall pay an occupation tax 
of 4 cents pcr gallon, for each and every gallon of such fuels (1) imported 
and sold within this State, or (2) imported and withdrawn for use within 
this State, . or (g) manufactured, refined, produced, or compounded within 
this State a»d sold for use or consumytio» within this 'State, or used and 
consumed within this Stats by the manufacturer, refiner, producer, or com- 
pounder. Nothing in this act contained shall be so construed as to cause double 
taxation on any of the products specified herein. Where kerosene or fuels are 
manufactured or refined in this State and shipped out of this State, and are 
broughi, back into this State and used or consumed, the respective taxes herein 
fixed shall be paid on such kerosene and fuels. Any manufactuicr or rcfiner 
in this State may scH to any duly licensed distributor under the terms of 
this act, snd require the. purchasing distributor to pay the tax herein imposed; 
yrovidcd, such manufacturer or refiner shall rcport all such sales to the comp- 
troller-general not later thaii the next business day after the shipment was 
made, givin full details of the sale, including quantity, the car initials and 
number ii' a cirload shipment, date of shipnient, and name and address of 
consignee. 

Section 6 provides as follows: 
Be it furthci enacted by the authority aforesaid, that each distributor of 

fuels and kerosene ergagcd i» such business in this State shall pay the oc- 
cupation tax of 4 cc»ts yer gallon on fuels and 1 cent yer gallon on kerosene, 
as lierein provided, to the coniptroller-ge»eral of this State. 

The act of the General Assembly of the State of Georgia approved 
August 19, 1M9. amending the act of August 94, 1997, increases the 
amount of the tax to be paid by distributors of fuels to 6 cents a 
gallon. 

Section 23{c) of the Revenue Act of 1%8 provides in part that in 
computin~ net income there shall be allowed as deductions taxes paid 
or acerue3 within the taxable year, with certain exceptions not heie 
material. 

Article 151 of. Regulations 74, promulgated under the Revenue Act 
of 19o8, provides that in general taxes are deductible only by the 
person upon whom they are imposed. 
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There is nothing in the georgia statutes, above referred to, either 
by provision for a refund of the tax or oiherwise, to indicate an 
intention or'purpose to impose a tax upon the purchaser of motor 
fuels or kerosene. The statutes by their express terms however do 
evidence a clear purpose to impose an occupation tax upon all dis- 
tributors of motor-fuels and kerosene" doing business in the State. 
It is, therefore, the opinion of this OBice that the motor-fuel and 
kerosene tax imposed by the State of Georgia is an occupation tax 
imposed upon distributors of such motor fuels and kerosene, and 
is deductible under the provisions of section 98(c} of the Revenue 
Act of 1928 and article 151 of. Regulations 74 by the distributor 
who pays it and not, by the purchaser. If, however, the tax in 
question is added to or made a part, of the business expense of such 
distributor, it can not be deducted separately as a tax. 

C. M. CnAREsT, 
General Counsel, Bureau o j Internal Eevenne. 

ARTIOLE 151: Taxes. 

REVENUE ACT OF 1928. 

VIII — 48 — 4440 
I. T. 2510 

The tax imposed by the State of Rhode Island on gasoline 
and other products used in the propelling of motor vehicles is 
deductible in the income tax return of the consumer who pays it 
and to whom it is not refunded. If, however, the tax is added to 
or made a part of the business expense of such consumer, it can 
not be deducted by him separately as a tax. 

A ruling is requested as to whether the tax. imposed. by the laws 
of the State of Rhode Island on gasoline and other products used in 
the propelling of motor vehicles is deductible for Federal income tax 
purposes in the income tax return of the individual consumer. 

The tax in question is levied in accordance with the provisions of 
chapter 679 of the Public Laws of Rhode Island, 1995, as amended 
by chapter 1038 of the Public Laws of Rhode Island, 1997, and 
chapter 1405 of the Public Laws of Rhode Island, 19~O9, entitled 
"An act providing for a tax upon gasoline and other products used 
. in the propelling of motor vehicles. ' 

Section 4 of the act contains the following provisions: 
Every distributor shall, on or before the 15th day of each mo~th, render a 

report under oath to the board. upou forms to be obtained from the board, oi 
the amouut (number of gallons) of fuels purchased, sold or used by him or it 
within this State and the amount of fuels sold by him or it without this State 
from fuels within this State during the preceking calendar month and, if re- 
quired by the board, as to purchases, the name or names of the person or 
persons from whom purchased and the date and amount of each purchase, 
and as to sales, the name or names of the person or persons to whom sold and 
the amount and date of each sale. The board shall assess a tax of 2 cents 
per gallon on all fuels sold or used by such distributor within this State, and on 
or before the 1st day of the calendar month next succeeding the filing of such 
report said board shall certify to the general treasurer the amount of the tax 
due from each distributor, and on or before the 10th day of such calendar 
month each distributor shall pay to the general treasurer the tax so certified. 

Section 5 of the act reads in part as follows: 
Any person who shall purchase fuels on which the tax provided in this chap- 

ter shall have been paid and shall use the same in any manner other than for 
operating or propelling motor vehicles shall be reimbursed the amount of such 
tax in the manner and subject to the conditions herein provMed. 



Section 28(c) of the Revenue Act of 1M8 provides that in com- 
puting net income there shall be allowed as a deduction taxes paid 
or accrued within the taxable year, with certain exceptions not here 
material, A. rticle 151 of Regulations 74, promulgated under the 
Revenue A. ct of 1998, provides that in general taxes are deductible' 
only by the person upon whom they are imposecl. 

From the provisions of the sections of the public laws of Rhode 
Island, quoted above, it appears that the tax on gasoline and other 
motor fuel is imposed upon the consumer who purchases it for use 
in operating or propelling motor vehicles. It is held, therefore, in 
accordance with the provisions of section 23(c) of. the Revenue Act 
of 1998 and article 151 of Regulatioiis 74, that the tax imposed by 
the'State of Rhode Island on gasoline and other products used in 
the propelling of motor vehicles is deductible in the income tax 
return of. the consumer who pays it and to whom it is not refunded. 
If, however, the tax in question is added to or made a part of the 
business expense of such consumer, it can not be deducted by him 
separately as a tax. 

ARTICLE 151: Taxes 

REVENCE XCTS OP 1924 AND 1928. 

VIII — 49-4449 
6. C. M. 7167 

The motor vehicle fuel tax imposed by the State of Maryland 
is a tax imposed upon the consumer and not upon the dealer and 
is deductible, for Federal income tax purposes, by the consumer 
who pays it and to whom it is not refunded. If, however, such tax 
is added to or made a part of the business expense of such con- 
sumer, it can not be deducted separately as a tax. 

Becommended that I. T. 2157 (C. B. IV — 1, 85) be revoked in 
so far as it holds that the motor vehicle fuel tax imposed by the 
State of Maryland is deductible only by the dealers. 

An opinion is requested as to whether the motor vehicle fuel tax 
imposed by the State of Maryland is deductible, for Federal income 
tax purposes, by the consumer. 

Section 211 of article 56 of the Annotated Code of Maryland, 
1M4, defines "motor vehicle fuels" to be such fuels as gasoline 

' 

ancl such other volatile and inflammable liquids produced or com- 
pounded for the purpose of operating or propelling motor vehicles, 
except the product commonly known as kerosene oil, 

Section 919 of article 56 of the Annotated Code of Maryland, 1M4, 
provides: 

On and after January 1, 1024, each and every dealer as defined in this sub- 
title v ho is now engaged or v ho may hereafter engage in his own name or in 
the name of others, or in the name of his representatives or agents in this 
State, in the sale or use of motor vehicle fuel as herein defined shall not later 
than the last clay of each calendar month render to the comptroller a statement 
of all motor vehicle fuel sold or used by him or them in the State of Maryland 
during the preceding calendar month, and pay a license tax of two (2) cents per 
&'allon on all motor vehicle fuel as shown by such statement in the manner and. 

within the time hereinafter stipulated (provided, however, that the tax imposed 
upon motor vehicle fuel sold to compounders shall be returned and paid as 
herein provided by such compounders upon all motor vehicle fuel purchased by 
them and sold or used in the State of Maryland in the form of a compound or 
otherwise) . 
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Section 219 of article 56, referreR to above, provides: 
Any person, firm or corpora. i. ion who shall buy or use any inotor vehicle fuel as 

defined in this subtitle for the purpose of operating or propelling stationary gas 
engines, tractors used for agricultural purposes, motor boats, airplanes, or air- 
craft, or who shall yurchase or use auy of such fuel for clea. ning or dyeing or 
other commerciiil use of the same, except in motor vehicles operatecl or intended 
to be opec'ated in wliole or in part upon any of tlie public highways of the State 
of maryland, on which motor fuel the tax imposed by this subtitle shall have 
been paicl, shall be reimbursed and repaid the cn»ount of such tax paid by him 
upon presenting to the co»iptroller. a stateiue»t accompa»iecl by i. he original 
invoices showing such purchase, which statement shall set forth the total amount 
of such fuel so purchased a»el used by sucli cousumer, other th;in in motor 
vehicles operated or intended to be operated upon any of the public highways 
of the State of Maryland 

Section 212 — A. of article 56 of the Annotated Cocle of Maryland, 
1924, as added by chapter 627 of the Laws of Marylancl, 1927, was 
repealed ancl reenacteci by chapter 96, Laws of Maryland, 1929, to 
read as follows: 

On and after the 1st day of April, 1027, the license tax in respect of motor 
vehicle fuels, presciibed by this subtitle, shall be increased one-half cent per 
gallou. The State treasurer shall create a special fund of the receipts from the 
said additional tax of one-half cent per gallon, and shall clisburse the same 
monthly (less such sum to be retained by the comptroller as, in the judgment 
of the comptroller, shall be sufficient to enable him to pay promptly all claims 
for refunds), as folloivs: One-fifth thereof to the mayor and city council of 
Baltimore, to be used for the elimination of railroad gracle crossings within 
the limits of said citv, and the balance to be credited to the account of fhe State 
Roads Commission of maryland, to be paid out of the treasury of the State, 
only upon the warrant of the comptroller, and to be used for the climiuation of 
railroad grade crossings, as yrovicled by sections 88A to 88$, both inclusive, of 
article 01 of the code of 1024, as enactecl by chapter 827 of the Acts of 1927. 

Chapter 118 of the Laws of Maryland, 1927, adciecl sections 212 — B 
and 212 — C to article 56 of the Annotated Code of Maryland, 1924. 

Section 212 — B provicles that on ancl atter the 1st clay of April, 
1927, "the license tax in respect of mot, or vehicle fuels, prescribecl by 
this subtitle, shall be increasecl 11/2 cents per gallon. " 

Section 212-C provicles: 
Any person, iirm or corporation, who shall purchase and use any motor 

vehicle fuel, in respect of which the tax imposed by section 212 — B has been 
paid, for the purpose of propelling any motor vehicle, ecluipped with a com- 
mercial bocly, or any motor vehicle used and registerecl pursuant to law for 
use in the transportation of persons for hire, shall be reinibursed ancl repaid 
out of the "lateral road gasoline tax fund" 1 cent per gallon for each gallon 
of motor vehicle fuel used in such motor vehicle; piovided such motor vehicle 
is regularly operated as a part of the principal business of the person, firm or 
corporation by whom the claim for refund is made; and provided further, that 
such motor vehicle while syecially licensed as provided in this act is operated 
exclusively within the coryorate limits of Baltimore City or of any other 
incorporated city or town in 5Iai~land 

Section 23(c) of the Revenue A. ct of 1928 provicles that in com- 
puting net income there shall be allowed as deductions taxes paid or 
accrued within the taxable year, with certain exceptions not, here 
material. Article 151 o f Regulations 74, promulgated under the 
Revenue Act of 1928, provides that in general taxes are deductible 
only by the person upon whom they are imposed. 

It appears from the above-quoted provisions of the laws of the 
State of Maryland that the motor vehicle fuel tax here in question 
is imposecl upon the consumer ancl not upon the dealer. It is held, 
therefore, in accordance with section 26(c) of the Revenue Act of 
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19o8 and article 151 of Regulations 74, that such tax is deductible 
for Federal income tax purposes, by the consumer who pays it an 
to whom it is not refunded. If, however, such tax is added to or 
macle a part of the business expense of such consumer, it can not 
be deducted by him separately as a tax. It is recommended that 
I. T. 9157 be revoked ln so far as it holds that the motor vehicle 
fuel tax imposed by the State of Maryland is deductible only by the 
dealers. 

C. M. CH~REsT, 
General Coemael, Bureau of Internal Eeeenee. 

ARTIOIE 151: Taxes. 

REVENUE ACT OF 1928. 

VIII — 50-4469 
I. T. 2519 

The tax imposed by the State of Massachusetts on gasonne is 
deductible in the income tax return of the consumer who pays it 
and to whom it is not refunded. If, however, the tax is added to or 
made a part of the business expense of such consumer, it can not 
be dedue(ed by him separately as a tax. 

A ru]ing is requested as to whether the gasoline tax imposed by the 
State of Massachusetts is deductible in the Federal income tax return 
of the indi'idual consumer. 

The gasoline tax in question is levied in accordance with chapter 
816! A. cts and Resolves of Massachusetts, 1998, which is headed: 

Au act changing the method of raising funds toward the cost of construction 
and maintenance of highways and bridges by providing that the excise tax on 
the privilege of registering motor vehicles as fit for operation on the highways 
in so far as it relates to such operation by means of gasoline or other petro- 
leum products be measured in part on the amount thereof so consumed instes. d 
of wholly upon the horsepower or weight and carrying eapaeity. 

Sections 4, 7, and 9 of the law referred to above read as foHows: 
SEo. 4. Every distributor shall, on or before the 15th day of each month, 

file with the commiss!oner a return under oath, on forms to be furnished by 
the commissioner, stating the number of gallons of fuel sold by him in the 
Commonwealth during the preceding calendar month, and said returns shall 
contain or be accompanied by such further information as the commissioner 
shall require. On or before the 15th day of each month next succeeding the 
filing with the commissioner of said return, each distributor shall pay to the 
commissioner for the account of the purchaser an excise of 2 cents on each 
gallon of fuel sold by him in the Commonwealth during the calendar month 
covered by the return. 

SKc. 7. Unless otherwise provided by the rules or regulations of the com- 
missioner made under authority of this section, any person who shall buy any 
fuel, on which an excise has been paid or is chargeable under this chapter, and 
shall consume the same in any manner except in the operation of motor vehicles 
upon or over the highways of the Commonwealth, shall be reimbursed the 
amount of said excise in the manner aud subject to the conditions herein 
provided. All claims for reimbursement shall be made by af5davit in such 
form and containing such information as the commissioner shall prescribe, and 
shall be accompanied by original invoices or sales receipts, and shall be flied 
with the commissioner within 90 days from the date of purchase or invoice. 
The commissioner may require such further information as he shall deem 
necessary for the determination of such claims, and shall within 30 days after 
receipt transmit all claims approved by him to the comptroller for certification l 



and the amount approved by the commissioner and certified as aforesaid sha11 
be paid forthwith froni the proceeds of the excise tax levied under this cliapter, 
without specific appropriation. The commissioner shall provide by reasomibla 
rules or regulations for the sale of fuel, free of. the excise imposed by this 
chapter, by any person, to the ultimate purchaser upon the receipt of a written 
statement, signed by such ultimate purchaser, that such fuel is intended to be 
consumed in soine manner other than in ihe operation of motor. vehicles upon 
or over the highways of the Commonwealth, and if such excise has already 
been paid or is chargeable, for the reimbursement, out of the proceeds of the 
excise levied under this chapter, of the person so selling such fuel, to the amount 
of such excise. 

Szc. 9. Except as otherwise provided in section 7, the tax in every iustance 
shall be borne by the purchaser, and no person offering fuel for sale shall sell, 
advertise or oifer for sale saill fuel separately from the tax imposed by this 
chapter. Por any violation of this section, the peririt to keep and sell crude 
petroleum or any of its yroduets, issued by the State fire marshal or his agent, 
shall be suspended by the said marshal on request of the commissioner for 
such time as said eommissioiier deems proper. 

Section 23(c) of the Revenue Act of 1998 provides that in comput- 
ing net income there shaH be allowed as deductions taxes paid or 
accrued within the i, axable year, with certain exceptions not here 
material. Article 151 of Regulations 74, promulgated under the 
Revenue Act, of 1928, provides that in general taxes are deductible 
only by the person upon whoni they are imposed, 

I&'rom the foregoing quoted sections of the Massachusetts law, it 
is evident that the tax therein provided is imposed upon the con- 
sumer. It is held, therefore, in accordance with the provisions of 
section 98(c) of the Revenue Act of 1%8 and article 151 oi Regula- 
tions 74, that the gasoline tax imposed by the State of Massachusetts 
is deductible in the income tax return of the consumer who pays it 
and to whom it is not refunded. If, however, the tax is added to or 
made a part of the business expense of such consumer, it can not he 
deducted hy him separately as a tax. 

AR1zcz, z 151: Taxes. 
(Also Section 41, A. rticle M2. ) 

REVE&NVZ ACT OF 1928. 

UIII-50-1468 
6. C. M. 7100 

In the State of Indiana, the liability for rea. l and personal 
yroperty ta~es is incurred on March I of each year, and accord- 
ingly such taxes accrue on that date for income tax yurposes. 

zi n opinion has been requested as to the proper accrual date of 
property taxes under the laws of the State of Indiana. 

Under the provisions of section 14034, chapter 102 of the Indiana 
Statutes (Burns Annotated Indiana Statutes, 1%6), aH property 
within the jurisdiction of the State, not expressly exempted, is sub- 
ject to taxation. It is further provided in that section that all 
property of every kind and nature, both real and personal. and 
wherever situated, owned. or possessed, and subject to taxation with- 
in the State of Indiana, shall be assessed and valued for taxation 
purposes, at the true cash value thereof, on the 1st day. of March in 
each year in which it is subject to assessment and valuation for tax- 
1ng purposes. 
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Section 14047 provides that personal property shall be listed 'for 
taxation. between the 1st day of March and the 15th day of May, each 
year, with reference to the quantity and quality held or owned on the 
1st day of March in the year for which the property is required to be 
listed. 

Section 14048 provides that the person purchasing or acquiring 
property, whether real or personal, on the 1st day. of March in any 
year shall be considered as the owner on that day, and shall be 
assessed ancl liable for the taxes of that year. 

Section 14288 provides that aH the property, both real and per- 
sonal, situate&i in any county, shall be liable for the payment of all 
taxes, penalties, interest, and costs charged to the owner thereof in 
such county, and no partial payment of such taxes, penalties, inter- 
est, or costs shall discharge or release any part or portion of such 
property until the whole is paid; which lien shall in nowise be 
affected or destroyed by any sale or transfer of any such personal 
property, and shall attach on the 1st clay of March, annually, for the 
taxes of such year. 

Section 14888 provides that the lien of the State for all taxes for 
State, county, school, road, township, and all other purposes, and all 
taxes for city, town, or municipal purposes, shall attach on all real 
estate on the 1st day of March, annuallv. 

In the case of Prudential Cosualty Co. v. 8tate et ol. (194 Ind. , 
542, 148 N. K. , 681), the Supreme Court of Indiana held that it 
should be regarded as settled in that State that general taxes consti- 
tute a personal liability against the owner of the property upon 
which the assessment is based. With respect to the date as of. 
which the liability for property taxes accrues, the Appellate Court 
of Indiana in Bonnvn v. Eallihan (68 Ind. App. , 849, 112 X. E. , 
561) stated as follows: 

By the statute the taxes for each year attach aud become a lien upon both 
real and personal property on the 1st day of March annually, though the same 
are not due and payable until the following year, and will not become de- 
un luent until after the first Monday in May. While not expressly so stated, 
our decisions seem to treat all taxes as accruing on the 1st day of March when 
the lien thereof attaches to the property a«essed. 

The United States Supreme Court in United 8tate8 v. cinderson 
(269 U. S. , 422, T. D. 8889, C. B. V — 1, 179), in consideration of the 
question as to when taxes accrue for income tax purposes, used the 
following language: 

In a tcchnical legal sense it may be argued that a tax does not accrue until 
it has been assessed and becomes due; but it is also true that in advance of 
the assessment of a tax all the events may occur which fix the amount of the 
tax and determine the liability of the taxpaver to pay it. 

In view of the express statutory provisions referred to above and 
the interpretation placed thereon by the State courts, this once is of 
the opinion that uncler the law of Indiana ownership of property on 
March 1 of each year is the " event " which, in accordance with 
United States v. AnArson, supra, determines the liability for prop- 
erty taxes and fixes the amounts thereof. Personal property and 
real property taxes in Indiana may accordingly be accrued as of 
March 1 of each year, for income tax purposes, by taxpayers whose 
books of account are kept on the accrual basis. ( See also jV. 
Bt'0'wA Co. v, C0BH72$88io'BA' 8 B. T. A. 112 C. B. VII — 1 5, with 



respect to the accrual date of property taxes in Massachusetts, and 
G. C. M. 6278, C. B. VIII — 1, 168, with respect to the accrual date of 
property taxes in Illinois. ) 

C. M. CaAREsT) 
General Counsel, Bureau of lnterna/ Revenue. 

SECTION 28(i). — DEDUCTIONS FROM GROSS 
INCOME: NET LOSSES. 

ARTIcLE 171: Losses, VIII — 27 — 4260 
G. C. M. 6122 

REVENUE ACT OF 1928. 

Where a building on which there was no storm insurance was 
extensively damaged by a hurricane, but not entirely destroyed, 
and was later restored to its former condition, the deductible loss 
is the same percentage of the depreciated cost or March 1, 1918, 
value, as the case may be, which the desiroyecl portion is of the 
entire property. Such loss is deductible in its entirety in the year 
of the storm, even though the amount expended in that year 
toward restoring it to its former condition was a small amount as 
cotnpared to the amount expended in the succeeding year for that 
purpose. 

An opinion is requested as to the deduction allowable for income 
tax purposes under the following statenient of facts; 

It appears that the taxpayer has a part interest in a business 
building which was extensively damaged by a hurricane in Septem- 
ber, 1928. Some repairs were made in 1928, but the making of other 
repairs during the year 1929 is contemplated. 

It is contended that, , since the building was only damaged or par- 
tially destroyed, the amount deductible should be the cost of the 
repairs which are required to restore the building to its condition 
prior to the storm. 

Reference is made to the case of Tan? pa L&'lectric Co. v. Comn?zs- 
sioner (12 B. T. A. , 1002, C. B. VII — 2 89). That case involved 
an item of $18, 904. 96. The Board statecl, page 1008: 

The work classified as repairs consisted of rewinding arniatures 
damaged by salt water; dredging a fill washed into the bay; and repairs ot a 
miscellaneous character to a steam plant, lighting lines, machinery, a building, 
and passenger cars. We are convinced from a careful co~sideration of all 
the evidence that the work performed may be properly characterized as repairs 
and as such constitute an allowable deduction in 1922. (See Il!inois Merchants 
Trust Co. , Executor, 4 B. T. A. , 108, and Yakima Hop Co. , 8 B. T. A. , 441. ) 

Evidently the Board uses the word "repairs" in a technical and 
restricted sense, as covering minor expenditures only. This view of 
the meaning of the word is also indicated by the case of J'oseph E. 
iVubincfer v. CommMsioner (18 B. T. A. , 960). In that case the tax- 
payer claimed a deduction on account of expenditures for repairing 
extensive damage to a building by fire. The deduction was dis- 
allowed. The Board said, page 964: 

The ditficulties that lie in the way of adopting any general rule and 
attempting to fit all cases to it are obvious. An item, in relation to income, 
may in one case be so insignificant that it; would be absurd to require its 
capitalization even though under a teclmical definition it might be an improve- 
ment, while in another case the cost of a similar item might be sufficient to 
absorb all the income for the year. We can not be?iezc that Congress intended 
to a??ow as charges against the revenues of a day or year t??c cost of restoring 
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ssajor f&arts of &'»c&rI»e-prodaofsg f&rot&erty where the restorat&os ss of sstoh& 

eisaraoter as to be aseful o»er a long f&er&'od of gevrs. 
The d'i~ction botwceu maintainmg property through repairs necessitated 

as the result of a casualty, such as in Illinois kierchants Trust Co. (4 B. T 
1OS), and the restoration of a major part of the property itself, is readily 
apparent. [Italics supplied. ] 

In the case of Ben Boer v. Commissioner (19 B. T. A. , 1060) the 
question involved was the deductibility of an amount spent for 
restoring a building which had been 50 per cent destroyed by fire the 
previous year. It was held tnat the lose suRered was deductible for 
the year in which the fire occurred, and that the amount spent for 
restoration over and above the insurance recovered. was a capital 
expenditure and not a deductible expense iteln. 

The import of the Board's decisions is that the decisive factor is 
not th'e length of time required. to do the work but the relative impor- 
tance thereof. In the instant, case it appears that. while the build- 
ing was not totally destroyed. by the hurricane. , the damage was 
quite extensive, In such situation the proper treatment is by a 
deduction for loss for 1998 and not by deductions for repairs for 
1M8 and 1%9. 

It is contended that the amount of the loss is the. difference be- 
tween the depreciated cost or March 1, 1913, value of the building, 
as the case may be, and the salvage value of the property after the 
storm. This is the proper rule only when damaged property is to 
be discarded or junked. Otherwise, the rule is that the deductible 
loss is the same percentage of the depreciated cost or March 1, 1918& 
value, as the case may be, which the destroyed portion is of the 
entire property. If any portion of the building is continued in use, 
though damaged, a proportionate deduction may be taken. (A. R. R. 
4725, C. B. III-1, 148. ) 

C. M. CH&REsT, 
Creneral Cotsrtsel& BureaM of Irsferrsel Beventte. 

ARTln, z 179: Voluntary removal of buildings. 

RKVENUZ ACT OT& 1928. 

VIII — 41 — 4889 
I. T. 9501 

The taxpayer purchased a lot and building known as the R 
Building aud an adjoining lot and. building known as the 8 Build- 
ing. It was the purpose and intention of the taxpayer to raze the 
buildings on the two lots and erect a new business building. How- 
ever, due to a long-term lease on the S Building, which the lessee 
would uot sell or otherwise terminate, the taxpaVer's plans had to 
be abandoned. The properties were thereupon set up on the tax- 
payer's books as rental properties and were thus carried for a period 
of three years. In 1928, however, the taxpayer, having made new 
plans, demolished the R Building and erected an oflice building. 

HeM, that no deductible loss was sustained by the taxpayer by 
reaso~ of the demolition of the R Building. 

A. ruling is requested as to whether the M Company is entitled to 
a loss for 1929 by reason of the demolition of a building. 

It appears that on J'anuary —, 1M6& the M Company purchased a 
lot and building known as the R Building, and on January —, 1990, 
it purchased an adjoining lot and building known as the S Building. 
It was the purpose and intention of the M Company to raze the build 



'lngs on these two lots and to erect a new business building. It de- 
veloped, however, that, due to. a long-term lease on the S Building, 
which the lessee would not sell or otherwise terminate, the taxpayer s 
plans had to be abandoned. The properties were thereupon set up 
on the taxpayer's books as rental properties and were thus carried for 
a period of three years. In 1&9, however, the taxpayer, having made 
new plans, demolished the R Building and erected an once building. 

The taxpayer contends that it is entitled to claim as a loss the 
cost, of the R Building, less depreciation for the three years it, was 
held as rental property. The taxpayer as a basis for its contention 
cites Solicitor's Recommendation 17 (C. B. III — 2, 119) and the three 
decisions of the Board of Tax Appeals referred to below. 

Article 172 of Regulations 74 and the col. responding article of 
prior regulations reacl as follows: 

XRT. 172. V'olustury rereoeel of beNdimys. — Loss due to the voluntsry removal 
or demolition of old buildings, the scrapping oi old machiner~, equipment„ 
etc. , incident to renewahs nnd replacements will be deductible from gross 
incolne. When s. taxpayer buys real estate upon which is located a building, 
which he proceeds to raze with s. view to erecting thereon another building, 
it wiu be considerell that the taxpayer hss sustained no deductible loss by 
reason of. the demolition of the old building, sari no deductible expense on 
account of the cost of such removal, the value of the. real estate, exclusive of 
old improvements, being presumably equsl to the purchase price of the land 
and building plus the cost of removing the useless building. 

In Solicitor's Recommendation 17 thc taxpayer in 1916 and 1917 
purchased near its place of business two lots ~vith frame buildings 
thereon. The buildings were leased from date of purchase until 1919, 
when they were razed in order that the taxpayer might erect a brick 
building to be used in connection with its business. The taxpayer 
was permitted. to clainl as a loss the diRerence between the original 
cost of the property and the depreciation thereon, less salvage value. 
That case is distinguished from the instant one in that it, was not the 
taxpay'er's purpose and intention at the time of the purchase of the 
property to raze the buildings thereon. 

The facts in the other three cas:s cited by the taxpayer are, 
briefiy, as follows: 

In the case of the First National Bank of Evanston, Wyo. (1 B. 
T. A. „9, C. B. IV — 1, 9), the taxpayer made alterations to its build- 
ing whereby a wall was tom out, floors discarded, window openings 
dropped, new windows installed, doors discarded, ceiling and. roof 
changed& and the old entl ance taken out. 

In the case of the First National Bank of 6oodland, Kans. (o 
B. T. A. , ]174, C. B. VI — 9, 2), the taxpayer in 1901 purchased a bank 
building, which it used constantly as its place of business until some 
tilne in 19o1. In the latter year the taxpayer remodeled and recon- 
structed the building, as a result of which the roof was taken oR 
and practically all of three walls were tom down. Only an insic]e 
or party wall was left standing. The building was changed from 
a two-story to a one-story structure. 

In the case of the Steinbach Co. (8 B. T, A, 648, C. B. VI-1 6), 
due to the expansion of the taxpayer's business, the building which 
it occupied was enlarged from time to time. At the beginning of 
j 9o1 only a portion of such building was five stories in height. More 
6oor space having become necessary, the taxpayer voluntarily demol- 
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ished the entire fractional fifth floor for the purpose of bringing the 
entire builcling to a height of 6ve stories. 

In all three of the above-mentioned cases the taxpayers were 
allowed a deductible loss on the unextinguished cost of the parts of 
the buildings demolished. A. ll three cases fall within the provisions 
of article 179 of Regulations 74 and the corresponding article of 
prior regulations, wherein it is held that loss due to the voluntary 
removal or demolition of old buildings, the scrapping of old. machin- 
ery, equipment, etc. , incident to renewals and replacements will be 
derluctible from gross income. The instant case is not analogous to 
any of the above-mentioned cases, since in none of those cases were 
the properties purchased with the purpose and intention of razing 
the buildings thereon or any portions thereof. 

Inasmuch as it was the purpose and intention of the taxpayer in 
the instant case to raze the building in question at the time the prop- 
erty was purchasecl, it is held that, the case comes squarely within 
the provisions of the last, part of article 179 of Regulations 74. No 
deductible loss was, therefore, sustained by the taxpayer by reason 
of the demolition of the building, it being presumed that the value 
of the real estate, exclusive of the building, was equal to the purchase 
price of both the land and building plus the cost of the removal of 
the old building. It is immaterial that the taxpayer had to make 
some change in its original plans regarding the demolition of the 
building. (See Liberty Baking Co. v. D. B. IXe~'net, United States 
District Court, Western District of Pennsylvania. ) 

SECTION 98(1). — DEDUCTIONS FROM 6ROSS 
INCOME: DEFI ETION. 

ARTTULE 251: Charges to capital and to ex- 
penses in the case of timber. 

REVENUE ACT OY 1928. 

VIII — 80 — 4288 
6. C. M. 6544 

The fact that the election permitted by article 251, Regulations 
74, extends only to " expenditures for administration, protection, and 
other carrying charges" implies that as to expendftures not in- 
cluded in that. category, for example, the cost of planting tree@ 
there is no such right of election, and that such costs are to be 
treated, in accordance with their inherent nature, as capital ex- 
penditures. 

A. n opinion is requested as to the proper treatment for income tax 
purposes of expenditures made by the M Company representing the 
cost of planting trees in connection with an extensive reforestation 
program upon which the company has recently entered. The, tax- 
payer states that the "reforesting of this land will be of no benefit 
to the present, generation, as it ivill take from 40 to 50 years before 
the timber is cut. " 

A. rticle 951 of Regulations 74, entitled "Charges to capital and to 
expenses in the case of timber, " provides: 

In the case of a timber property held for future operation by an owne1 having 
no substantial i~come from the property or from other sources, all expenditures 
for administration, protection, and other carrying charges prior to productron 
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on a normal basis shall be charged to capital account; after such a property is 
on a nornral production basis such expenditures shall be ireated as current 
operating expenses. In case a taxpayer, who has a substantial income froin 
other sources, oyvns a timber property which is not yet on a normal production 
basis he may charge such expenditures with respect to such timber property 
to capital or treat them as current operating expenses, but: whichever system is 
adopted must be followed until permission to change to the other system is 
secured from the Commissioner. In the case of timber operations all expendi- 
tures for plants, hnprovements, and equipment shall be charged to capitai 
account for purposes of depreciation. 

The fact that the election permitted by article 251 extends only to 
"expenditures for administration, protection, and ot[Ier carrying 
charges" implies that as to expenditures not included in that cate- 
gory, for example, the cost of planting trees, there is no such right of 
election, and that such costs are to be t~reated, in accordance with their 
inherent nature, as capital expenditures. 

A case in point is the appeal of J. H. Sanford (o B. T. A, 181), 
in which the Board said: 

The taxpayer has included in his deductions items which are capital expendi- 
tures, as, for example, amounts expended in removing trees and brush from 
land which was not seeded to a marketable crop in the same year in which it 
was cleared. Such expenditures are comparable to the eapenditnres incident to 
the planting of an orchard n'htch mill not come into hearing for sia years. These 
eapenses are preparatory for the actual operations for profit and are not at aQ 
the sante as the current annual operating expenses. [Italics supplied. ] 

In the opinion of this ofFice the expenditures made by the M Com- 
pany representing the cost of planting trees in connection with its 
reforestation program should. be capitalized ance can not be deducted 
as current operating expenses. 

C. M. CHARE'. , 
Oenemf, Pommel, Bureau of Internal Ee~enue. 

SECTION 98(m). — DEDIJCTIONS EROM GROSS INCOME: 
BA. SIS FOR DEPRECIATION AND DEPLETION. 

ARrici, E 222: Amount returnable through cieple- VIII — 35 — 4895 
tion and depreciation deductions in the case. of G. C, M. 6746 
an operating owner. 

REVENUE ACT OE 1028 AND PRIOR REVENUE ACTS. 

The decision of the Supreme Court in United States v. Lndett 
(274 U. S. , 2M, T. D. 4046, C, B. VI — 2, 157) does not apply to the 
basis for depletion and depreciation as well as for ihe computa- 
tion of gain or loss on sale of property. 

In co~puting depletion ard depreciation, the basis is the cost 
(or other basis) minus the depletion ane1 depreciation sustained, 
whether legally allowable or not. 

An opinion is requested upon tile following question: 
Shall the opinion of the Supreme Court (in the case of United Sties v. 

Ladeg) be construed to apply to the basis for depletion and depreciation as 
well as for the computation of profit or loss on the sale of propertv7 

In the computation of prost or loss on a sale, the Supreme Court 
hell tlIat the cost or March 1, 1918, value should be reduceil by the 

M020' — 30 — 0 
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anzount of depletion or depreciation allowable instead of by the 
anrount of depletion or depreciation sustained or claimed. 

In the computation of depletion and depreciation, however, the 
basis is the cost (or other basis) minus the depletion and depre- 
ciation sustained, whether legally allowable or not. (Articles 202, 
208, and 204 of Regulations 45, 62, 65, 69, and articles 222, 228, and 
224 of Regulations 74. ) (See TEiompson Oz7 k Om 00. v. Coqzzmjg- 

azozzez, 15 B. T. A, 993, distinguishing Vnzted 8tute8 v. Levy, 
supra. ) 

C. M. CIImEST, 
General Cozzrzsel, 8tzrcazz 0f Izztermal Bez1ezzzze, 

PART IV. — ACCOUNTING PERIODS AND 1VIKTHODS OF ACCOUNTING. 

SKCTION 41. — GENERAL RULE; 

ARTIOLE 322: Bases of computation. 

REVENUE ACT OF 1928. 

Accrual of property taxes in the State of Washington. {See 
6. C. M. 6667, page 94. ) 

ARTIcLE 822: Bases of computation. 

REivENUE ACT OF 1998 

Accrual of Kansas property taxes. (See I. T, 2495, page 98. ) 

ARTIcLLz 822: Bases of conlputatlon. 

REVENUE ACT OF 19ZS. 

Accrual of real and personal property taxes in Indiana. (See O. 
C. M. 7190, page 118. ) 

SECTION 44. — INSTALLMENT BASIS. 

ARTIOLE 852: Sale of real property involving 
deferred payments. 

REVENUE ACT OF 1928. 

VIII — 86 — 4385 
I. T, 2492 

Thc "tazrable period" in which the initial paynzents as def»zed 
in sci tion 44(b) of the Izevenne Act of 1928 znay be received zneans 
the "taxable vear" defined by section 48(a) of that Act, 

The M C0111pany was organized ln 1925 for the puzpose 
purchasing, deveh&pingi and subdividing real estate, a, nd a fiscai year 
accountin~~ period ending May 31 was used. The subdivision lots 
were first placed on sale in August and September, 1927. The ma 
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' jority of the lots were sold at that time for 6z dollars each, of which 
amount, a dollars was payable in cash at the date of sale, the balance 
of the purchase price being represented by four notes of 1. 25m dollars 
each, maturing in 6, 12, 18, and 24 months, respectively, from the 
date of sale. 

The question presented is whether the income from the sale of the 
lot as outlined above should be computed under the Revenue Act of 
1926 or 1928, or, in other words, is the transaction an installment sale 
or a completed sale. 

Section 44(b) of. the Revenue Act of 1928 defines initial payments 
as follows: 

As used in this section the term "initial payments" means the 
payioents received in cash or property other than evidences of indebtedness of 
the purchaser during the taxable period in which the sale or other disposition 
is made. 

Section 48(a) of the Revenue Act of 1928 defines taxable year in 
the following language: 

"Taxable year" means the calendar year, or the fiscal year ending during 
such calendar year, upon the basis of which the net income is computed under. 
this part. ~ ~ * The first taxable year, to be called the taxable year 1928, 
shall be the calendar year 1928 or any fiscal year ending during the calendar 
year 1928. 

Article Bo2 of Regulations 74 states, in part: 
Sale of real property is miming deforv'e@ payments. — Under section 44 deferred- 

psyment sales ot' real property fall into two classes when considered with 
respect to the terms of sale, as follows: 

(1) Sales of property on the installment plan, that is, sales in which the 
payments rece ved in cash or property other than evidences of indebtedness of 
the purchaser during the taxable year in which the ss. le is made do not exceed 
40 per cent of the selling price. 

The above-quoted article makes it clear that the "taxable period" 
in which the initial payments as defined in section 44(b) of the Reve- 
nue Act of 1928 may be received means the "taxable year" defined 
by section 48(a) of that Act. It is held, therefore, that, the install- 
ment provisions of the Revenue Act of 1928 apply in reporting 
income from all sales of real estate made by the taxpayer during its 
fiiscal year ended May 31, 1928. (( f. Eentucky Jockey AIIb v. Xueaz, 
14 Fed. (2d), 639, T. D. 3915, C. B. V — 2, 191. ) 

AETicr, z 8M: Sale of real property involving 
deferred payments. 

REVENUE ACTS OF 1928 AND 192S. 

VIII-01-4469 
I. T. 2518 

Where a sale of real estate is made in a taxable period beginning 
in 1927 and ending in 1928, and the initial payments thereon ag- 
gregate more ihan 25 per cent but not more than 40 per cent of 
the selling price, installment classifiication of such sale may be 
made only in determinirg the tax attributable to that part of the 
taxpayer's fiscal year falling in 1928, in applying the provisions 
of section 105 of the Revenue Act of 1928. 

I. Y. 2492 (see on page 120) modified. 

In I. T. 2492 it is held that the installment provisions of the 
Revenue A. ct of 1928 are applicable in reporting income from sales 
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of. real estate made by the taxpayer, the M Company, during its 
fiscal year ended May 31, 1M8. The facts in that case are stated 
as follows: 

The M Company was organized in 1925 for the purpose of purchasing, de- 
veloping, and subdividing real estate, and a fiscal-year accounting period end- 
ing May 31 was used. The subdivision lots were first placed on sale in August 
and September, 1927. The majority of the lots were sold at that time for 
6z dollars each, of which amount v dollars was payable in cash at the date 
of sale, the balance of the purchase price being represented by four notes of 
1. 25@ dollars each, maturing in 6, 12, 18, and 24 mouths, respectively, from the 
date of sale. 

The ruling in I. T. 2492 should not be taken as contemplating a 
computation of tax other than in accordance with the provisions of 
section 105 of the Revenue Act of 1928 and article 551 of Regula- 
tions 74. 

Article 551, Regulations 74, provides that the tax for a period be- 
ginning in 1927 and ending in 1928 is the sum of the following: 
(a) The tax attributable to the calendar year 1927, found. by com- 
puting the tax upon the income of the taxpayer for the fiscal year 
under the provisions of the Revenue Act of 1M6, and by taking the 
proportion of such tax which the portion of the period faLling within 
the calendar year 1927 is of the entire period, and (b) the tax attribu- 
table to the calendar year 1928, found by computing the tax upon 
the income of the taxpayer for the fiscal year under the provisions 
of the Revenue Act of 1M8, and by taking the proportion of such 
tax which the portion of the period falling within the calendar year 
1928 is of the entire period. 

In accordance with the provisions of section 105 of the Revenue 
Act of 1928 and article 551 of Regulations 74, it is necessary to treat 
the sales of real estate under consideration as closed transactions in 
ascertaining net income under the provisions of the Revenue Act of 
1926 for the purpose of computing the tax attributable to that part 
of the taxpayer's fiscal year falling in the calendar year 1927. 
This is true because of the fact that the initial payments received on 
the sales exceeded 25 per cent of the selling price of the respective 
lots. In ascertaining net income under the provisions of the Revenue 
Act, of 1928 for the purpose of computing the tax attributable to that 
part, of the taxpayer's fiscal year fallin~g within the calendar year 
lM8, the sales may, if the taxpayer so desires, be treated as install- 
ment transactions, since the initial payments received on the sales 
did not exceed 40 per cent of the selling price of the respective lots 
sold. (Appeal of At'the~ I . Pcarce et uE. v. Conn'& sionsr, 18 B. T, 
A. , 150, C. B. VII — 2, 81. ) In case the taxpayer treats -the sales as 
installment transactions in computing the tax attributable to the 
calendar year 1M8, no payments received thereon in subsequent 
taxable years shall be excluded in computing the amount of income 
to be returned on the ground that they were received under a sale 
from which the total profi was returned as income in computing the 
tax attributable to the calendar year 1927. 

I. T. 2492 is modified to conform to the position herein taken. 
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SECTION 58. — TIME AND PLACE FOR 
FILING RETURNS. 

AzTicLz 409: Extensions of time for filing 
returns. 

VIII — 49 — 4888 
Mim. 8759 

Instructions to collectors relative to extensions of tune for iiling 
incoine tax returns. 

TRzAsuRv DzpARTMzNT) 
Orrrcz oz CoMlissiowzz or INTzzN&L RzvzNUz, 

Washington, D. C. , October 9, 1MO. 
Collectors of Interne/ Revenue, Interna/ Eeeenne agents in Charge, 

and Others Concerned: 
Reference is made to Mimeograph 8861, dated November 20, 

1925 [C. B. IV — 9, 69], under which collectors were given authority 
to grant extensions of time for filing income tax returns. Such 
extensions were to be allowed in accordance with the rules set 
forth therein, upon the condition, however, that, an explanation 
satisfactory to the collector would be given. The mimeograph was 
given due publicity in order to acquaint taxpayers with the privi- 
lege thus afforded for securing extensions of tiine and they in turn 
ha~ve generally availed themselves of this privilege. 

It has come to the attention of this office that in numerous in- 
stances taxpayers, evidently relying upon the privilege of securing 
an extension of time, have failed to make every reasonable effort 
to file returns on or before the regular due date. For example, in 
many cases taxpayers or attorneys on their behalf have habitually 
requested extensions of time for filing returns year after year, so 
that in these cases the filing of delayed returns has been the rule 
rather than the exception. It is believed in these as well as in inany 
other cases the delay in. filing the returns was occasior. ed primarily 
by an undue exercise of the privilege afForded taxpayers to secure 
extensions of time rather than by meritorious causes. In short, the 
privilege so given to taxpayers has been subjected to abuse. 

Inasmuch as it is essential to the proper administration of the 
internal revenue laws that returns be filed on or before the regular 
due date whenever possible, and inasmuch as extensions of time 
were irtended to be granted only in those cases in which by reason 
of the circuinstances involved the taxpayers could not have filed 
a timely return through the exercise of ordinary diligence, collectors 
are hereby instructed to grant extensiofis of time only upon the 
showing of a good and sufhcient cause for the delay in filing the 
return. It is deemed iradvisable to define what will constitute a 
good and sufiicient cause for this purpose other than as indicated 
in Mimeograph 8861, and the determiiiation, therefore, of whether 
an. extension of time should be granted in a particular c~ase is left to 
the discretion of the collector. 

Collectors are cautioned that the purpose of this minieogral&h is 
to prevent the allowance of uniiecessary extensions of time in those 
cases in which, as already stated, the need therefor reasonably could 
have been avoided, but it is not intended that, in this inatter the 
pureau should go to one extreme or thc other. In other words, in 
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the administration of the autliority conferred upon them to grant 
extensions of time collectors should endeavor to prevent as much 
as possible the abuse by taxpayers of the privilege and at the same 
time continue to grant extensions of time in every case in which 
the cizcumstances warrant such action. 

Queries regarding this mimeograph will refer to tlie number of 
the mimeograph and the symbols IT: K: RR. 

This inimeograph should be given proper publicity in order that 
taxpayers inay be duly informed as to the policy thereby established. 

ROBT. H. LUcAS& Cornm28sioner. 

AHizcz. z 402: Extensions of time for 61ing 
returns. 

VIII — 514470 
Mim. 3706 

Computation of interest where returns Sled and taxes paid prior 
to expiration of period of extension for Sling return. 

TzzASURY DzPAzrrMKKTq 
ozpxcz ox CoMMxssxozzE ox Ix~zzz~x, Rzvzrzxzz, 

Washington, D. C. , February 1b, lg89. 
CoPeotors of Inter'/ Revenue, Internal Eeeenne Agents in Charge, 

and Other Ogeers ana Erup toyees Concerned: 
Reference is made to I. T. 2178 (C. B. IV — 1, 68) and to paragraph 

10 of Mimeograph 3861, dated November 20, 1M5 [C. B. IV — 2, 69], 
which provide that where an extension of time within which to 61e a 
return is grantecl, interest, at the rate of 6 per cent per annum is 
collectible on the di6'erence between the amount paid and the amount 
due, for the full period of the extension of time granted, even though 
the return is 61ed and the tax paid prior to the expiration of the 
extension period. 

For the purpose of the computation of interest in cases of this 
character, extensions of time to file returns will hereafter be deemed 
to have been granted for such period as may have been necessary, not 
exceeding the number of days mentioned in the grant, and interest 
on the difference between the amount due and the amount already 
paid will be computed from the original due date to the date of 
payment thereof, . instead. of to the 6nal date upon which the return 
could have been filed under the extension granted. 

Queries regarding this mimeograph or procedure in connection 
therewith should refer to the number of the mimeograph and the 
symbols IT: E: RR. 

H. F. Mxrzs, 
A ctiny Commis~oner. 
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PART V. — RETURNS AND PAYMENT OF TAX. 

SECTION 55. — PUBLICITY OF RETURNS. 

ARTIOLE 421: Inspection of returns. VIII-89-4366 
T. D. 4271 

Income tax — Inspection of returns — Article 421 of Regulations 74 
amended. 

TRKASVRY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENVE, 

Washington, D. C". 

To O'oQectors of Intacta/ Revenue and Others Concerned: 
Article 421 of Regulations Y4 is hereby amended by adding at the 

end thereof the following: 
Under date of March 14, 1020, the foregoing regulations were amended with 

the approval of the President by the additio~ thereto of the following 
paragraph: 

"20 The Commissioner of Internal Revenue shall cause to be prepared a 
written decision in every case in which an overassessment (whether resulting 
in a refund, credit, or abatement) of an income, war-profits, excess-profits, 
estate, or gift tax is allowed, in excess of $20, 000, and such decision shali be 
considered a public record and shall be open to inspection, during regular 
hours of business, in the oifiee of the Commissioner of Internal Revenue or 
such oifice as he may designate. Such decision shall give the amount of the 
overassessment and shall be aeeompanied by a. brief summary of the relevant 
facts and a citation of the authorities applicable thereto, or, in a ease in 
which a decision of a court or of the Board of Tax Appeals has become final, 
bv a citation of the eon& or Board decision. Under no eireumstanees shall the 
provisions of this paragraph be construed as making auy return, or any part 
thereof, open to inspection, or as authorising the source of any income, gains, 
or profits, or the speebfic transactions resulting in losses or expenditures, to be 
made public; nor shal1 any of the information contained in any return or 
relating thereto be made public except m accordance with, and to the extent 
necessarv in carrying ou~ these regulations. " 

HoBT. H. LvcAs) 
Comrn&smner of Enterna/ Revenue. 

Approved September 20, 1929. 
OonEN L. MILLS, 

Meting 8eoreta~p of the Treasury. 

SECTION 56. — PAYMENT OF TAX. 

ARTIcrx 4M: Extension of time for payment 
of the tax or installment thereof. 

REVENUE ACTS OF 1926 AM3 1928. 

VIII — 51-4471 
6. C. M. 6801 

A parent corporation may enter into a contract of suretyship to 
guarantee the tax liability of its subsidiary. 

An opinion is requested relative to the rights of the United States 
under a bond given by the M Cotnpany, ~as principal, and the O 
Company, as surety, covering an assessment of taxes for the year 
1926. 
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The M Company is a voluntary association, the shares of which 
are owned by the O Company. Its profits are principally of a non- 
recurrent character, and under its constitution may be distributed 
only to the 0 Company. On J'une —, 1927, the M Company filed 
a separate return, showing an income tax liability of 55' dollars. 
Of this amount, 26m dollars has been paid, leaving a balance due 
of 29m dollars. An extension of time was given to pay the balance 
of 29m dollars in installments of 14~/zx dollars on March 15, 1928, 
and June 15, 1928. As a condition of the extension of time a bond, 
running to the United States and conditioned upon the payment of 
the amount of 29m doHars, was. given. Inquiry is made as to whether 
the Government is protected by the bond; and if so, for what period 
of time. 

The issues involved are (1) the authority of the surety to act as 
such; and (2) the Hmitation period on collection under the bond, 
if any. 

The bond is binding upon the principal as well as the surety. 
Therefore, if the debt is readily coHiectible from the principal, no 
recourse to the surety need be had. If recourse to the surety should 
become necessary, it seems clear that the bond is legaHy binding on 
that corporation. The surety is a stock corporation organized under 
the laws of the State of New York, and is subject to the provisions 
of the stock corporation law of that State, section 18 of which author- 
izes the holding by one corporation of the stock of another. Section 
19 of the same statute provides that a corporation having the stock of 
another may guarantee its bonds. Xo express authorization to act as 
surety for a voluntary association has been noted, but it seems certain 
that, under the circumstances of the instant case, such authority 
exists by virtue of general law. See Corpus Juris, volume 14A, page 
742, wherein it is stated: 

a corporation mav enter into a contract of guaranty or suretvship 
when reasonably incidental to the conduct of its authorized business, 
On similar grounds it has been held that a corporation may guarantee the 
principal and interest of indebtedness incurred by its subsidiar'es. And so 
a corporation has implied power to guarantee bonds issued by a subsidiary 
company, ' ' ". And, where a corporation organized another corporation 
to acquire the bus. 'ness of a conxpetitor and the stock of the nominal purchasing 
corporation is owned by stockholders of the principal company, the principal 
company may guarantee the obligations of the nominal purchasing company. 

It is now weH settled that the limitation periods prescribed for 
collection of taxes as such are not applicable to suits for recovery 
under bonds. (United States v. Barth, 279 U. S. , 370, 49 Sup. Ct. , 
366, Ct. D. 65, C. B. VIII — 1, 189. ) The bond given in this case runs 
expressly to the United States. The general rule is that the United 
States is not bound by any statute of limitations unless expressly 
named therein. (DoPar Savings Bank v. United States, 19 UraH. 

& 

227, 239; United 8tates v. PailiLtay, 118 U. S. , 120, 125'; 8tanley v. 
Sohutalley, 147 U. S. , 508, 515; United States v. Anieiiean Bell Tele- 
phone Co. , 159 U. S. . 548& 554. ) Since there is no statutory limitation 
provision naming the United States which would applv to the bond 
in the instant case, it foHows that the bond is effective for an unlim 
ited time. 

C. M. CisaamsT, 
6'eneral Counsel, Bureau oj Internal Revenue 
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SUBTITLE C. — SUPPLEMENTAL PROVISIONS. 

SUPPLEMENT A. — RATES OF TAX. 

SECTION 101. — CAPITAL XLT GAINS 
AND LOSSES. 

ARTICLE 501: Definition a, nd illustration of 
capital net gain. 

REVENUE ACTS OP 1921 1924 1926 AND 1928. 

VIII — 84 — 4816 
I T &2488 

The net gain from bonds held for more than two years, whether 
received as the result of the maturity of the bonds or as tbe result 
of their redemption before maturity, may, at the option of a tax- 
payer other than a corporation, be taxed as a capital net gain 
under the provisions of section 206 of the Revenue Act of 1921. 
I. T. 1667 (C. B. II — 1, 96) revoked. 

Likewise, any individual wbo has held stock in a corporation 
for more than two vears and wbo derives a gain when the stock is 
"called in" may elect to have such gain taxed as a capital net 
gain in the manner and sub)ect to the conditions prescribed in sec- 
tion 206 of the Revenue Act of 1921. 

The foregoing ruling is also applicable under the Revenue Acts 
of 1924, 1926, and 1928. 

ruling is requested as to the nzanner in which the gain from 
bonds or stock heM for more than two years shouM be treated where 
the bonds are redeemed before their niaturity date or the stock is " called in. " 

Under the provisions of section 906 of the Revenue A. ct of 1&i, 
any taxpayer (other than a corpoi'ation) who for any taxable year 
derives a capital net gain may elect to be taxed on such capital ziet 
gain at the rate of 121/2 per cent in lieu of the tax he wouM otherwise 
pay on such income under sections 910 and 211. Section o06 of the 
Revenue Act of 19ol reads in part as follows: 

(a) That for the purpose of this title: 
(1) Tbe term "capital gain" means taxable gain from tbe sale or exchange 

of capital assets consummated after December 61, 1921. 

In I. T. 1687 it was heM that when an obligation matures it is 
neither sold nor exchaziged. It was further held that any taxable 
profit derived upon maturity of an obligation is therefore not 
"capital gain" derived froni the sale or exchange of capital assets 
and section 206 does not apply. 

Under date of February 19, 1M9, the United States Board of Tax 
Appeals decided, in the case of Henry P. Werner (15 B. T. A. , 48o, 
see on page 56), that the redemption of bonds at a "called" date 
for an amount, in excess of the cost of the bonds to the bond- 
holder results in a gain from the sale or exchange of capital assets 
within the meaning of section 906 of' the Revenue Act of 1921. In 
the decision the legislative history of section 206 of the Revenue Act 
of 1921 was r'eviewecl. It was stated that the V&'ays and Means Com- 

jttee of the House and the Finance Committee of the Senate de- 
clared that the provision was intended to be applicable to the "sale 
or other disposition of capital assets. " 

The ruling contained in I. T. 1687 is hereby revoked. The net, 

gain from bonds held for more than two years, whether received as 
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the result of the maturity of the bonds or as the result of their 
redemption before maturity, may, at the option of a taxpayer other 
than a corporation, be taxed under the provisions of section 206 of 
the Revenue Act of 1921. 

Likewise, any individual who has held stock in a corporation for 
more than two years and who derived a gain when the stock is 
"called in" may elect to have such gain taxed as a capital net gain 
in the manner and subject to the conditions prescribed in section 206 
of the Revenue Act of' 1921. 

As the provisions of the Revenue Acts of 1924, 1926, and 1928 
relating to capital net gains are similar to the provisions of section 
206(a)1 of the Revenue Act of 1921, the foregoing ruling is also 
applicable under those A. cts. 

AETrcz, z 501: Definition and illustration of 
capital net gain. 

REVENUE ACT OV 1928. 

VIII 42-4889 
I. T. 2502 

The gain resulting from the sale of shares of stock held for more 
than two years by a dealer in securities may be treated as capi- 
tal net gain subject to tax under section 101 of the Revenue Act 
of 1928, provided the stock was held by such dealer primarily for 
investment and was not a part of the securities traded in. 

Inquiry is made as to whether the gain resulting to the taxpayer, 
A. , from the sale of 10 shares of stock of the M Company may be 
treated as capital net gain subject to tax under section 101 of the 
Revenue Act of 1928. 

The 10 shares of stock were acquired by the taxpayer for a con- 
sideration of a dollars upon the formation of the corporation in 
1925, and were sold. in 1928 at the price of 2a dollars. The taxpayer 
is a "dealer in securities, " and. the bene6ts of section 101 of the 
Revenue Act of 1928 are not available to him with respect to gains 
realized from the sale of securities regularly traded in. Although 
it is stated in article 501 of Regulations 74 that "a dealer in secu- 
rities is not entitled to the benefits of section 101 " of the Revenue Act 
of 1928 with reference to gain from the sale of securities, it seems 
clear that, the securities there referred to are such securities as are 
regularly traded in and may properly be included in the inventory 
of the taxpayer under article 105 of Regulations 74. 

In I. T. 2297 (C. B. V — 2, 109) it was held i~ter use that if a 
dealer in real estate could establish that any of the real property 
sold by him was held primarily for investment, the provisions of 
section 206(b) of the Revemie A. ct of 1921 and section 208(b) of 
the Revenue A. ct of 1924 would apply to the taxation of the pro6ts 
realized from the sale thereof. The principle applied in that ruling 
in the case of a dealer in real estate appears to be equally applicable 
in the instant case. 

It is held, therefore, that, the gain resulting from the sale of shares 
of stock held for more than two years by a dealer in securities may 
be treated as capital net gain subject to tax under section 101 of the 
Revenue Act of 1928, provided the stock was held by such dealer 
primarily for investment and was not a part of the securities traded 
ln. A. 's case should be disposed of accordingly. 



Annus. E 501; Delineation and iliustration of 
capital net gain. 

(Also Section 169, Arf'icle 869. ) 

REVENUE AGT OF 1928. 

Where a widow accepts the provisions of her husband's will 
and is paid annually the income from a residuary trust in lieu of 
her statutory share of the corpus of the estate, amounts paid bv 
the tiust after the value of ber statutory interest in the estate as 
of. the date of the testator's death has been fully received are not 
considered capital gain but are treated as ordinary income dis- 
tributions imder the terms of the will or trust, 

Payments made by the trust prior to the time tbe value of tax- 
payer's statutory interest has been recovered may not be deducted 
in computing the net income ot the trust. 

Advice is requested. as to how A. , the taxpayer, shouhl report for 
income tax purposes the income received by her from a trust created 
under the wiH of 8, her deceased. husband. 

The will in question was executed February —, 191 —, and the tes- 
tator, B, died, 1919. The provisions of the wiH, pertinent 
to the questions here involved, read as follows: 

Second: All the residue of my estate, both real and personal and wherever 
situated, I give, devise and bequeath to the trustees hereinafter named, but 
in trust nevertheless for the following purposes: 

To hold, manage arid at their discretion to sell the same or any part there- 
of, aud to invest and reinvest the proceeds and to pay the net income to my 
wife, 4. , in ease she survives me, until ber death, unless sbe should remarry, 
in which case in view of the fact that sbe has property of her own I direct that 
the payment of income to her shall cease. 

Thirteenth: I direct that all legacy and inheritance taxes shall be paid out 
of the residue of my estate. 

Icourteenth: I appoint C, my wife, A, and D to be executors of and trustees 
under this ivilb 

Eighteenth: The provisions herein contained for the benefit of my wife are 
in lieu of dower and all other claims of hers to iny estate, real and personal. 

The value of the testator's estate as. of the date of his death has 
been determined to be 5x dollars. The interest of A. in the estate 
under the laws of the State of 8, in the event she had elected to take 
under the statute and not unde~r the will, ~ould have been $— 
in cash and the income for life on 9z dollars. The value of such 
statutory interest as of the date of the death of the testator has been 
determined to be z dollars. 

The amount which the taxpayer received. from the trust, prior to 
January 1, 1928, was in excess of the value of her statutory interest 
in the estate at tive date of the death of the testator. A. portion of the 
income of the trust is derived from dividends of corpoi ations, inter- 
est on State obligations, and. interest on nontax-exempt bonds. The 
question presented is whether the taxpayer should report the income 
received from the trust for the years 1928 and. 1929 according to the 
actual sources of such income, or whether she should report such in- 
come as a gain over and above the value of her dower interest, andi 
if the latter, whether she should report the amount received as capi- 
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tal net gain taxable at 121/2 per cent. Request is also made as to how 
the trustees should report the income of the trust. 

While payments to the taxpayer by the trust are considered a 
return of capital until such time as the value of her statutory inter- 
est in her husband's estate as of the date of his death has been fully 
received, the amounts thereafter paid to her are not considered. capi- 

. tal gain to her but are treated as ordinary income distributions un- 
der the terms of the will or trust. The income of the trust paid or 
inade available to her during the years 1928 and. 1929 should be 
reported in her 1928 and 1929 income tax returns, respectively. Any 
part of the trust income derived from State obligations and. paid to 
her may be excluded from her gross income. Also the amounts 
received by her from the trust representing dividends specified in 
section 25(a) of the Revenue Act of 1928 may be taken by her as a 
credit for the purpose of computing the normal tax but not the sur- 
tax. (Section 168(b) of the Revenue A. ct of 1928. ) 

The payments made by the trust to the taxpayer prior to the time 
the value of her dower or statutory interest in the estate as of the 
date of the death of her husband was recovered. by her are treated. 
as payments on the purchase price of her dower or statutory interest. 
Prior to that time, the payments so made by the trust may not be 
deducted in compu~ting the net income of the trust, as only those 
distributions of income by an estate or trust which under the taxing 
statutes "shall be included in computing the net income of the bene- 
ficiaries" are allowable as deductions in computing the net income 
of the estate or trust. Thereafter the payments are treated as ordi- 
nary income distributions under the terms of the will or trust, and 
inay be take~ as deductions in computing the net income of the trust 
or estate. 

Due to the fact that if the taxpayer had elected to take under the 
statute instead of under the will she would have been entitled to 
receive the income for life on approximately one-third of' the value 
of the estate, the question is raised as to whether she shouhl report 
now on only two-thirds of the income received from the trust. The 
value of her right to receive income for life on approximately one- 
third of the testator's estate was a factor necessary in determining 
the value of her statutory interest in the estate as of the date of the 
death of the testator. This value now having been returned to her, 
the income of the trust distributed or credited to her in any taxable 
year, with the exception of any income from State obligations, 
constitutes taxable income to her in its entirety and should be so 
reported in her income tax return. 

SECTION 105. — TAXABLE PERIOD EMBRACING 
YEARS WITH DIIi'FKRENT LAWS. 

ARTIGLE 551: Kiscal years ending in 1928. 

REVENUE ACT OF i92S. 

VIII — 26 — 4250 
I. T. 2476 

In the case of the first return of the i%I company, ivhich was in- 
corporated October 24, 1927, aud established the last day of Febru 
ary as the close of its fiscal year, the tax should first be computed 
under the Revenue Act of 1926 as if the entire income 
received during the calendar year 1927, and the tax attributable to 
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the year 1927 is 19/12 of that amouut; the tax should then be 
computed under the Revenue Act of 1928 as if the entire income 
were received during the year 1928, and the tax attributable to 1928 
is 2/12 of that amount; the amounts of tax attributable to each 
year, as so computed, should be added together, and the total is 
the amount of tax due. 

A ruling is requested relative to the method of computing the tax 
under the rates applicable to the years 1927 and 1928, in the case of 
the 6rst return filed by the M Company, which was incorporated 
October 24, 1927, and. established the last day ot February as the close 
of its fiscal year. Should the tax in such case be prorated on the 
basis of a period. of 4 months and 8 days or on the basis of a period 
of 12 months& 

The position of the Bureau is that the return of a corporation of 
the income received or accrued from the date of its incorporation to 
the end of its first accounting period, even though such period is less 
than-19 montlis, is a return for a period of 12 months and not a return 
for a fractional part of a year. (See 6. C. M. 5695, C. B. VIII — 1, 
285, and the authorities referred to therein. ) Accordingly, the 
return in the instant case was a return for a full taxable year of 
12 months, and the tax should be computed on that basis the same as 
if the corporation had been in existence during the entire 12-month 
period, 

Applying the foregoing principle and the provisions of section 105 
of the Revenue Act of 1928, the tax of the M Company for the Gscal 
year ended February 29, 1929, should first be computed under the 
Revenue Act, of 1926 as if the entire income was received during the 
calendar year 1927, and the tax attributable to the year 1927 is 10/12 
of that amount; the tax should then be computed under the Revenue 
Act of 1928 as if the entire income were received during the year 1928, 
and the tax attributable to 1928 is 2/12 of that amount; the amounts 
of tax attributable to each year, as so computed, should be added to- 
gether, and the total is the amount of tax due. 

SUPPLEMENT B. — COMPUTATION OF NET INCOME. 

SECTION 118. — BASIS FOR DKTKRMININ6 
6AIN OR LOSS. 

AETICLE 591: Basis for determining gain or loss 
from sale. 

BKVENUK ACT OF 1928. 

Dower or statutory interest, value not having been returned to 
widow before her death. (See I. T. 2480, page 141. ) 

AIITICLE 591: Basis for determining gain or loss 
from sale. 

REVENUE ACT OF 1928. 

gIarrants distributed by an investment company to stockholders 
of another company giving them preferential right to subscribe to 
stock in the investment company. (See 6. C. M. 7246, page 80. ) 
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ARTrcLE 600: Stock or securities distributed in re- 
organization. 

RKVLNuE ACT OP %928. 

Amendment of article 600, Regulations 74. (See T. D. 4o74, 
page 240. ) 

SECTION 115. — DISTRIBUTIONS B Y' 

CORI'ORATIOXS. 

ARncx. E 628: Stock dividends. 

RE'VEiilIJE ACT OF 192S. 

VIII-89W. 67 
0. C. M. 6709 

'By the terms of the charter of the M Company the dividend on. 
the "Convertible class A stock, optional dividend series, " is pay- 
able (1) in class B stock at a given rate or (21, at the optio~ of 
the stockholders, in cash at a certain rate per annum. 

The charter of the 0 Company contains similar provisions, 
varying onlv as to the amount of dividend payable in stock. 

Held, that a stockholder who does not exercise his option to 
take cash receives a true stock dividend, and such dividend does 
not constitute taxable income. 

An opinion is requested relative to the taxable status of the divi- 
dends paid to the stockholders of the M Company and the 0 Com- 
pany in accordance with the declarations by the respective boards of 
directors on —. , 1929. 

Under the terms of its charter the M Company has issued stock 
known as " Convertible class A. stock, optional dividend series. " By 
the terms of the charter the dividend on the convertible stock is pay- 
able (1) in class B stock of the corporation at, a given rate or (8), 
at the option of the stockholders, in cash at a certain rate per annum. 
If, prior to the expiration of the tenth day following the record 
da~te, the corporation receives from a holder of record of the convert- 
ible stock a notice of his election to receive cash in lieu of class B 
stock, then the dividend is to be paid to said stockholder in cash. 
If no such notice is received, the dividend is paid in stock. 

The charter of the O Company contains similar provisions, vary- 
ing only as to the amount of dividend payable in stock, 

The question submitted is whether under the circumstances stated 
above the dividencls received by a stockhoMer who does not exercise 
his option to take cash are to be treated for income tax purposes as 
stock dividends or cash dividends. 

It is apparent that the dividends in the case of each of the cor- 
porations are by the terms of the corporation's charter primarily 
stock diviclencls, and become cash clividends only if a stockhoMer 
elects to receive cash in lieu of stock and, within a given time, noti- 
fies the corporation of such election. Many cases have been decidecl 
where the dividend is available in cash but the cash may be used to 
purchase stock. (see O. D. 565, C. B. 8, 99; T. B. R. 68, C. B. ]. g4; 
A. R. R. 11o7, C. B. I — 2, 8; AV. Z. IIunt~ supra j W H. Davidow 
Sons Co. . 1 B. T. A. , 1215), but that is not the situation in the instant 
case. 

The dividends under consideration are not available to a stock 
holder as cash dividends unless and until the stockholder notifies the 



corporation of his desire to receive cash. Then, and not before, does 
the relationsliip of debtor and creditor arise as between the corpora- 
tion and the stockholder who elects to receive cash. The contin- 
gency might well arise whereby none of the stockholders would 
notify ihe corporation. In that event a true stock dividend would 
be distributed, and the stockholders would not receive "ineoi»e" 
within the meaning of the word as used in the sixteenth amendment 
and as interpreted by the Supreme Court in the case of Earner v. 
3faeomber (252 U. S. , 189, T. D. 3010 (C. B. 3, 25)). (See also 
section 115(f) of tlie Revenue Act of 1928. ) 

In case there is no election to receive cash in lieu of stock of the 
corporation, the shareholder does not receive a distribution from the 
surplus of the corporation. The stockholder receives nothing out 
of the corporation's assets for his individual use, and those assets 
still remain the property of the corporation, subject to all the hazards 

, of the business. He does not receive "income"; the corporation is 
none the poorer, and the stockholder is none the richer. There is 
merely a transfer of surplus to capital account, although the nmnber 
of shares issued and outstanding is increased. Such dividends wouM 

' not, under Eisner v. 3facomber, supra, be taxable. 
When a- corporation declares a dividend payable partly in cash 

. and partly in stock, the portion of the dividend paid in stock is 
'not subject to taxation. (In this connection compare. 0. D. 587, 
C. B. 3, 23; and see T. D. 3052, paragraph 4, G. B. 3, 38. ) 

Iu view of the foregoing, this Ofhce is of the opinion, under the 
facts hereinbefore stated, that a stockholder who does not exercise 
his option to take cash receives a true stock dividend, and such divi- 

' 

dend does not constitute taxable income. 
C. M. CirAREsT& 

General Counsel, Bu~ eau of Internal Revenue. 

ARTrcLE 629: Distribution in redemption or can- 
cellation of stock taxable as dividend. 

VIII-36-m6 
I. T. 2493 

REVENUE ACT OF 1928. 

To holders of record of common stocl- of the iaaf Company as of 
January —, 1929, one share of class "A" stock was distributed for 
each share of common stock then held. The class "A" stock was 
issued with the further provision that 20 per cent of the amount 
thereof would be purchased or redeemed by the company, at the 
option . of the holder, on or before March —, 1929, at lou dollars 
per share. The taxpayer received 5y shares of the class "A" 
stock and in accordance with the terms of the issue surrendered y 
shares to the company on March —, 1929. 

The entire amonnt realized by the taxpayer from the surrender 
of the y shares should be reported ns a taxable dividend. With 
respect to the remaining shares of the clues "A" stock which were 
not redeemed, the transaction constituted a true stock dividend. 

Advice is requested relative to the determination of the taxable 
gain resulting from the disposition to the M Company by A on 
March —, 1929. of y shares of-class "A" stock of the M Company 
following a distribution. of class "A. " stock as a stock dividend. to the 
howers of record of thc corm::on stock as of January —, 1929. 
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The class "A" stock is preferred as to dividends over the comm 
stock at the annual rate of — per cent a share, such dividends b«ng 
cumulative. One share of class "A" stock wa's distributed f«each 
share of common stock then held. The class "A" stock was issued. 
with the further provision, however, that 20 per cent of the amount 
thereof would be purchased or redeemed by the company at 10', 
dollars a share upon presentation of the certificate properly indorsed 
along with payment of the transfer tax. 

From 1921 to 1927 A purchased, apparently in various lots, 2. 5y 
shares of the common stock, which, as a result of a 100 per cent stock 
dividend. were increased to 5y shares. A. accordingly received 5y 
shares of the class "A" stock, and in accordance with the terms of 
the issue surrendered y shares to the company on March —, 1929, 
and received as consideration therefor 20s dollars, less transfer tax. 

With reference to the question presented, attention is directed Co 
section 115(g) of the Revenue A. ct of 1928, which is as follows: 

Redenzptfon, of stock. — If a corporation cancels or redeems its stock (whether 
or not such stock was issued as a stock dividend) at such time and in such 
manner as to make the distribution and cancellation or redemption in whole 
or iu part essentially equivalent to the distribution of a taxable dividend, the 
amount so distributed in redemption or cancellation of the stock, to the extent 
that it represents a distribution of earnings or proiits accumulated after Febru- 
ary 28, 1918, shall be treated as a taxable dividend. In the case of the cancel- 
lation or redemption of stock not issued as a stock dividend this subsection 
shall apply only if the cancellation or redemption is made after Ja«nary 1, 1926. 

To the extent of 20 per cent thereof, the class "A" stock was sub- 
ject to redemption at the option of the holder by presentation of the 
certificate at any time from the date of issue to the close of business 
on March —, 1929, and the consideration therefor in the amount of 
10m dollars a share less transfer tax was available to the holder in 
cash during such time. Such redemption of stock clearly comes 
within the above-quoted provisions of the statute and the transaction 
is held to be equivalent to the distribution of a taxable dividend, 
assuming the company to have had on hand earnings or profits ac- 
cumulated after February 28, 1918, equal to or in excess of the 
amount paid to the shareholders. 

The entire amount realized by A from the surrender of the y 
shares of such stock on March —, 1929, should accordingly be re- 
ported as a taxable diviclend subject to the surtax only. On the 
unclerstanding that the remaining shares of the class "A" stock re- 
ceived by A. were not redeemed, the transaction resulted in a true 
stock dividend as to such shares which did not give rise to taxable 
income but which called for the allocation or apportionment of the 
costs of the various lots of his connnon stack then held between such 
common stock and the class "A" stock received as a stock clividend. 

As will be seen from the foregoing, 4/5 of a share of the class "A" 
stock was received as a stock dividend for each share of the common 
stock then held. The value of the class "A" stock at the time is 
shown to have been 10m dollars a share. The value of the g/5 of 9, 
share received with each share of the cotnmon stock v as therefore 8g 
dollars and the value of the common share is shown to have been 25g 
dollars, the total of such two values being 88x dollars. The cost of 
the various lots of th'e common stock then held as previously in 
creased by the 100 per cent stock dividend should accord'ugly 



apportioned between the common shares and the class "A" shares 
distributed as a stock dividend in the ratio or proportion of the 
respective values as indicated above. 

SECTION 141. — CONSOLIDATED RETURNS OF CORPORA- 
TIONS — 1929 AND SUBSEQUENT TAXA. BLE YEARS. 

ARTIGLE 719: Formation of and changes in 
a@liated group. 

REVENUE ACT OF 1928. 

VIII — 52 — 4480 
G. C. M. 7881 

Where a parent corporation, for a legal intra vires purpose, has 
placed the record ownership of a share of stock of a subsidiary in 
a nominee, such nominee being at all times legally obligated to hold 
and deal with such share according to such orders and direction as 
the parent corporation may, from time to time, give him, the oivner- 
ship of the parent corporation is "direct" within the meaning of 
section 141(d) of the Revenue Act of 1928. 

The opinion of this once has been requested as to whether a parent 
corporation toms di'meetly a share of stock of a subsidiary, within the 
meaning of section 141(d) of the Revenue Act of 1928, in a case 
where the parent corporation, for a legal intra vires purpose. has 
caused the name of another (commonly called a nominee) to appear 
upon the stock book and records of the subsidiary as the owner of' 
such share, the nominee being at all times legally obligated to hold 
and deal with such share according to such orders and direction as 
the parent corporation may, from time to time, give him. Character- 
istically, the certificate representing the share is indorsed to the 
nominee; transfer is thereupon made upon the stock book of the sub- 
sidiary, the nominee's name is entered upon the stock book as the 
owner of the share, and the nominee then indorses the new certificate 
in blank or to the parent corporation and delivers it to the parent cor- 
poration, which retains the certificate in its possession. Placing the 
record ownership of the share in a nominee serves a variety of pur- 
poses, among them being the qualification of the nominee as a direc- 
tor of the subsidiary, the convenient conduct of corporate meetings 
of the subsidiary, and the convenient transfer of shares of the 
subsidiary. 

The legal relationship between the parent corporation and the 
nominee, as respects the share, is clear. The entire beneficial, or 
equitable, ownership (often spoken of as the "real" ownership) is in 
the parent corporation, but the legal title to the share j, s in 
nominee. (Clark and Marshall Corporations, section 661; People 
ca rc/. iVatthiessen. et a/. v. Libre, 969 Ill. , 851, 109 N. E. , 1051. ) 
But) while the nominee is a technical trustee of the legal title, his 
relationship to the parent corporation is essentially that of an agent 
to his principal. (Cox's Case, 4 De Gex, J k, S. , 58; Pugh and 
Sharman's Case, L. R. 18 Eq. y 

566 j Trusteeship and Agency, " 
8 Law Qu. Rev. , 220. ) The rights, duties, powers, liabilities, and im 
munities existing between the parent corporation and the nominee 
are, in all essential respects, those existing between principal and 
agent. (8toven v, FlocIe (186~4), 80 N. Y. , 64; cVorse v. Pacifc E. Co. 

92026' — 80 — 10 



(1900), 98 Ill. App. , 88; see Xote 8, B. R. C. , 865. ) It is true that 
the nominee, as holder of the legal title to the share, may, in vioLa- 
tion of the instructions of the parent corporation, or in fraud of it, 
transfer the share to a bona fide purchaser, for value and without 
notice, and thus vest in such a purchaser a title, absolute in its 
nature, good against the world. (Dueber, etc. , Co. v. Daugherty, 62 
Ohio St. , 589. ) . But so may any other agent, where the parent has 
given to the agent the indicia of ownership. (Smith v. Cleics, 105 
N. Y. , 288; W'ilgon v, Loeb, 69 IlL App. , 445; P'erqehar8on v. E'ing 
(1901), 2 K. 8, , 697; Heath v. Stod'd'ard, 91 Me. , 499. ) It is also 
true that, upon demand made of the nominee by the parent corpora- 
tion for a transfer to it of the nominee's legal title (and/or the trans- 
fer of the share certiBicate), the legal title vests forthwith in the 
parent corporation and, upon refusal, the nominee becomes a con- 
verter. (Gijaranty Loan, Co. v. TreadioeP, 58 Cal. App. , 588, 200 
Pac. , 658. ) 

The almost universal rule that the nominee is entitled to vote as a 
: shareholder, and qualified to act as a director (where shareholding is 
l a prerequisite to qualifying as a director) (People ex rel. Platthie88en 
et al. v. Lihme, supra; Re Leslie, 58 N. J'. L. , 609; In re Argus Print- 
ing Co. , 1 ¹ D. , 484, 12 L. R. A. , 781; 48 N. W. , 847; State v. Leete, 
16 Xev. , 242; Toronto Brewing Co. v. Bialy, 2 Ont. (Can. ), 175; 
Pulbroolr, v. Richmond', etc. , Co. , L. R. , 9 Ch. D. , 610; Bainbridge v. 
Smith, 41 Ch. D. , 462; A'tisen8 JVational Banlc v. Stnrgi8 JVational 
Bank, 81 S. W. , 550) is not premised upon the ground that the 
nominee is the equitable, beneficial, or real owner, but upon a quite 
different ground, adequately expressed by the Supreme Court of 

. Wisconsin in Casper, v. E'alt-Zini~re N'aniifacturing Co. (159 Wis. , 
517, 149 X W 754) 

The reason given for a ~ * ~ rule requiring that the equitable or bene- 
ficia interest in the stock should be in a person in order to render him eligible 
as an ofiicer * " "' is that officers of a corporation should be personally 
interested in its welfare, and that can be the case only when the legal and 
beneficial interest unite [sic] in the sama person. We do not so consider it. 
Trust duties are some of the most sacred duties there are, and the confidencc 
reposed through them is seldom abused. Even where stock is transferred for 
the express purpose of qualifyin one to hold a corporate ofiice, the person so 
transferring it is personally interested in the sound management of the corpora- 
tion and would be unlikely to jeopardize his interest by placing the stock in 
incompetent hands. The rule that merely a legal title qualifies is morc in 
consonance with present business requirements and is fraught with no undue 
hazard to stockholders. 

And the contrary rule, prevailing at one time in Xew York, rested 
squarely upon the ground that, the New York statute requiring a 
director to be an "owner" of at least one share of stock, the nominee 
was not the "owner" while his principal was the . '-'owner. " (Ohem, - 
ica/ Eationa/ Banlc of 1Veio York v. Coheel/, 182 X. Y. , 250, 80 X. K. , 
644; In re Elias, 17 X. Y. Misc. , '718, 40 N. Y. Supp. , 910; In re 
George Ringler k Co. , 204 N. Y. , 80, 97 X. K. , 598, reviewing 145 
N. Y. A. pp. Div. , 861„180 X. Y. Supp. , 62, aSrniing 70 iN. Y. Misc. , 
581, 127 N. Y. Supp. , 988. ) 

The essential character. of the relationship between the parent 
corporation and the nominee as an agency fnids uniform applica; 
tion under the various Revenue Acts, Under them, it has uniformlv 
been recognized that the principal, the parent corporation, is the 
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owner of the share, is in receipt of income when dividends are de- 
clared upon the share, and realizes gain or loss from the sale or dis- 
position of tlie share. (Cf. Appeal of Henry Grimmer, 8 B. T. A. , 
318, C. B. V — 1, 3; appeal of I&athryn M. Haskell, Kxr. , 2 B. T. A. , 
1300, C. B. IV — 2, 8; P. J. Ctanovj ck Co. , Ine. , v. Commisav'oiter, 12 
B. T. A. , 855; A. . $V. E. Cupel v. Comvitieev'oner, 7 B. T. A. , 1076, 
C. B. VII — 1, 6; Elizabeth BerthoM et o/. v. Commissioner, 12 
B. T. A. , 1806. ) The combination in the parent corporation of com- 
plete beneficial ownership of, and complete dominion over, the shares 
is such that it has not been suggested that the nominee is subject to 
the provisions of sections 161 and 148 of the Revenue Act of 1928 and 
the corresponding provisions of earlier A. cts, relating to trusts and 
fiduciary returns. (Cf. G. C. M. 2185, C. B. VI — 2, 75; G. C. M. 
4120i C. B. VI I — 2, 108; and Uncited 8totee v. Eobbine et aL, 269 U. S. , 
815 (T. D. 3817, C. B. V — 1, 188). ) 

Does the parent corporation having the whole beneficial ownership 
of, and complete legal dominion over, the share own directly such 
share, within the meaning of section 141(d) of the Revenue Act of 
1928 & That subsection reads: 

SEc. 141. (d) Definition, of "agliated gmup. " — As used in this section an 
"aihliated group" means one or more chains of corporations connected through 
stock ownership with a common parent corporation if— 

(1$ At least 95 per centum of the stock of each of the corporations (except 
the common parent corporation) is owued directly by one or more of the other 
corporations; and 

(2) The common parent corporation owns directly at least 95 per centum 
of the stocl- of at least one of the other corporations. As used in this sub- 
section the term stock" does not include nonvoting stock which is limited 
and preferred as to dividends. " 

Only one thing is lacking to the parent corporation's complete and 
absolute ownership, namely, the legal title, and even this the parent 
corporation may at any time obtain by a demand made upon the 
nominee. As has been pointed out, actual beneficial ownership, 
when complete and entire, is decisive general, ly for the purposes of 
the Revenue Acts. And the parent corporation assuredly in every 
substantial sense of the term owns the share. The only relevant 
question is whether it owns the share "directly. " 

The literal meaning of the term " directly " would seem to contem- 
plate the ownership existing in the case under consideration. The 
parent corporation, being possessed of. the entire beneficial owner- 
ship of the share and thus owning it, owns it "clirectly, " because of 
uirect power over the share possessed by the parent corporation — a 
power exercisable and legally enforceable at all times and as complete 
as the dominion exercisable by one having both beneficial and legal 
ownersliip. The ownership of the parent corporation, being suffi- 
ciently complete for all other purposes of the Revenue A. ct of 1928, is, 
therefore, "clirect" within the meaning of section 141(d) of the 
Revenue Act of 1928. Cf'. General Counsel's Memorandum 2780 
(C. B. VII — 1, 175), in which it is stated. : 

This oflice is unable to Qnd any authority for considering the so-called "indi- 
rect" ownership of stock under the consolidated returns provisions of the 1924 
Act. Possibly that theory may have had some value in applying such terms as 
"controls through closely affiliated interests" in the former Acts. No doubt 
where one owns stock in a corporation which in turn owns stock in a second 
corporation, he may be said to have an Azterest in such stock of the second, for, 
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as was said in the case of Etss, er v. jfaoo)neer (252 U. 8. , 189 fT. D. 3010, C. B. 
3, 25]), the "interest" of a stockholder "pertains, not to any part divisible or 
indivisible, but to the entire assets, business and affairs of the company. " But, 
as the court further observes, this "interest" is not that "of ouvter in the 
assets themselves since the corporation has fttll title, legal and equitable, to the 
)ecole. " [Italics supplied. ] 

Cases where a corporation for illegal or ultra vires purposes vests 
in a nominee the bare legal title to a share, and cases where a corpora- 
tion for legal or intra vires purposes vests in a nominee legal title to a 
share but does not retain a complete dominion over the share exercis- 
able and enforceable at all times by legal remedies, rest upon consid- 
erations fundamentally difFerent from those in the case here under 

' consideration. Hence, this ofuce expresses no opinion with respect 
to the applicability of section 141(d) of the Revenue Act of 1928 to 
such cases. 

C. M. CnAREsT, 
Genera t Counsel, Bureau of' Internal Revenue. 

SECTION 148. — INFORMATION AT SOITRCE. 

ARTicLE 811: Return of information as to pay- 
ments of $1)500. 

(Also Articles 812 and 817. ) 

VIII-48 — 4445 
T. D. 4%8 

INCOME TAX. 

Articles 811, 812, and 817 of Regulations 74 amended. 

TREASURT DEPARTMENT) 
OPPICE or CoMMzsszoNER oz INTERNAL REVENUE) 

Washington, D. C. 
To Collectors of Internal Eevenue and Others Concerned: 

The first sentence of. article 811, Regulations 74, is amended to 
read as follows: 

All persons making payment to another person of fixed or determinable in- 
come of $1, 500 or more in any calendar year must render a return thereof for 
such year on or before February 15 of the following year to the collector of 
internal revenue for the payor's district, except as specified in articles 813 — 815. 

The second sentence of article 819 of Regulations 74 is amended 
to read as follows: 

Heads of branch ofiiices and subcontractors employing labor, who keep the 
only complete record of payments therefor, should file returns of information in 
regard to such payments directly with the collector of internal revenue for the 
payor's district. 

The last sentence of article 817, Regulations 74, is amended to read 
as follows: 

such forms accompanied by Form 1096 should be forwarded to the collector 
of internal revenue for the payor's district on or before February 15 of 
year. 

In any case where it is shown that it is impossible to file the return 
within the time herein prescribed, a reasonable extension of time may 
be obtained for filing the return. The request for the extension of 
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time must be forwarded to the collector for the payor's district on or 
before the date prescribed for filing the return. 

Rom. H. LUCAs, 
Co~ran~'ssioner of Internal Revere. 

Approved November 28, 1929, 
A. W. MELLON, 

Secreteng of the Treasury. 

ARTIcLE 811: Return of information as to pay- 
ments of $1, 500. 

VIII — 51-4472 
Mim. 8772 

Preparation of information Forms 109G and 1099 by oil producers 
and lessees of prospective oil-producing property. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

W'ashington, D. C. , December 8, 1980. 
Collectors of Internal Revenue, Internal Revenue Agents in Charge, 

and' Others Concerned: 
It has come to the attention of the Bureau that in many instances 

individuals, partnerships, and corporations engaged in the prospect- 
ing and development of oil-producing properties have not complied 
with the provisions contained in. section 148 of the Revenue Act of 
1928 and the corresponding sections of the prior Revenue Acts relat- 
ing to information at the source. Under these provisions of law the 
Bttreau requires all persons, in whatever capacity acting, including 
lessees of real property, making payment to another person of fixed 
or determinable gains, profits, and income, to render an information 
return on Forms 1096 and 1099 in respect of such payments. 

Royalties, rentals, bonuses, and similar payments designated by 
any other classification paid to owners of the fee to land which has 
been or will be exploited for natural resources are types of income 
included under the provisions of the statute. Rentals, royalties, or 
bonuses paid in advance upon the acquisition of a lease and commis- 
sions paid to lease brokers and others interested in leases, although not 
owners of the fee, are also included. 

Income of this nature must be reported on Form 1099 when paid 
to individuals, if the payments made during thc calendar year equal 
$8, 500 or more in the case of a married person, or $1, 500 or more 
in the case of a single person. 

Banks, trust companies, abstract companies, and others receiving 
such income as described above in the capacit~y of collection agents 
for the fee owners are the source of the information and must prepare 
Form 1099 for each individual to whom amounts equal to those 
referred to above are paid or credited. Care should be used by all 
payors to include on Forms 1099 only those amounts paid during 
the calendar year for which the report is made. For the purposes 
of section 148, an amount is deemed to have been paid when it is 
credited or set apart to the taxpayer without any substantial liniita- 
tion or restriction as to the time or manner of paynient or condition 
upon which payment is to be made, and which is made available to 
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him so that it may be drawn at any time, and. its receipt brought 
within his own control and disposition. 

Forms 1096 and 1099 covering such payments are required to be 
filed with the collector of internal revenue for the payor's district 
on or before February 15 of the following year. 

Queries regarding this Inimeograph or procedure in connection 
therewith should refer to the number of the mimeograph and. the 
symbols IT: R: S. 

RoaT. H. Lvcbs, Comm~sooner. 

ARTicx, E 812: Return of information as to payments to 
employees. 

REVENUE ACT OF 1928. 

Amendment of article 812, Regulations 74. (See T. D. 4278, 
page 188. ) 

ARTIcr, E 817: Return of information as to foreign items. 

REVENUE ACT OF 192S. 

Amendment of article 817, Regulations 74. (See T D. 4278, 
page 188. ) 

SECTION 149. — INFORMATION BY CORPORATIONS 

ARTIczz 881: Return of information as to pay- 
ments of dividends. 

INCOME TAX. 

VIII — 48 — 4444 
T. D. 4277 

Returns of information as to payments of dividends to be filed 
not later than February 15 of the following year. 

TREASURY DEPARTMENTS 
OFFICE OF COMMISSIONER OF INTERN%I REVENIIE 

Washington, D. C. 
To CoVectors of Interna/ Revenue and Others Conceded: 

Section 149 of the Revenue Act of 1928 provides that every cor- 
poration subject to income tax shall, when required. by the Commis- 
sioner, render a correct return, duly verified under oath, of its pay- 
ments of dividends, stating the name and. address of each share- 
holder, the number of shares owned by him, and. the amount of 
dividencls paid to hini. In accordance with this section of the Act, 
returns of information in respect of dividend. payments shall be ren- 
dered for the calendar year 1929 and each calendar year thereafter 
as follows: 

(a) Except as provided in paragraph (b) below, every domestic 
or resident foreign corporation and every nonresident foreign cor- 
poration having a fiscal or paying agent in the United States, not 
specifically exempt from taxation, making payments of dividends 
and distributions out of its earnings or profits accumulated since 
February 28, 1918 (other than stock dividends or distributions In 



liquidation), to any shareholder wlio is an individual (citizen, 
resident, or nonresident alien), a fiduciary, or a partnership, amount- 
ing to $500 or more during the calendar year, shall render an infor- 
mation return on Forms 1096 and 1099 for the calendar year 1929 
and each calendar year thereafter, A separate Form 1099 must be 
prepared for each shareholder, upon which will be shown the name 
and address of the shareholdeIr to whom such payment was made, 
and the amount paid. These forms, accompanied by letter of trans- 
mittal on Form 1096 showing the number of Forms 1099 filed there- 
with, shall be forwarded to the collector of internal revenue for the 
district in which the corporation has its principal once or place of 
business on or before February 15 of the following year. 

(b) In cases ivhere distributions are made froni a depletion or 
depreciation reserve, or which for any other reason are deemed by the 
corporation to be nontaxable or partly nontaxable to its sharehoMers 
the corporation will first fill in the information on the reverse side O3 
Form 1096 and forward this form to the Commissioner of Internal 
Revenue, Sorting Section, Washington, D. C. , not later than February 
1 of the following year. Upon receipt of this information the Cozn- 
missioner will determine and advise the corporation by letter whether 
any portion of such distribution is subject to tax. The corporation 
after receiving this letter will then properly prepare for each share- 
holcler a Form 1099, which shall be forwarded witli Forzn 1096 to 
the Commissioner of Internal Revenue, Sorting Section, Washington, 
D. C. , not later than 30 days after such letter is received. 

In any case where it is impossible to file the return within the 
time herein prescribed, the corporation may, upon a showing of such 
fact, obtain a reasonable extension of time for filing the return. 
The request for the extension of time must be forwarded to the 
collector on or before the date prescribed for filing the return. 

Treasury Decision 4236 (C. B. VII — 2, p. 71), in so far as it is 
inconsistent with the provisions of this Treasury decision, is hereby 
revoked. 

ROET. H. LUCAs, 
Oovnmiasioner of Internal Revenue. 

Approved November 28, 1929. 
A. W. Mzz, z, oN, 

Secretary of the Treasury. 

SUPPLEMENT E. ESTATES AND TRUSTS. 

SECTION 162. — NET INCOME. 

ARTrcz. E 861: Estates and trusts. 
(A. iso Section 118, Article 591. ) 

VIII — 29 — 4276 
I. T. 2480 

REVENUE ACT OF 1928 AND PRIOR REVENUE ACT'S 

The inconie from property held by an esi. ate or trust to satisfy 
annual payments to a wiilow in lieu of her dower or statutory in- 
terest is not an allowable deduction in the return of the estate or 
trust prior to the time such payments equal the value of her dower 
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or statutory interest iu her deceased husband's estate. After that 
time, she is treated as any other income beneficiary under the will, 
and the executors or trustees are permitted to deduct the amount 
of the annual payments in computing the net income of the estate 
or trust. The basis of the property representing the wiclow's dower 
or statutory iuterest in the hands of the estate or trust can not ex- 
ceed the value thereof on the date of the testator's death. If the 
widow dies before the value of her dower or statutory interest has 
been returued to her and a sale or other disposition is made by the 
estate or trust, the basis for determining gain or loss is the actual 
cost measured by the annual payments actually made. 

A ruling is requested in connection with the proper application of 
the decisions of the circuit courts of appeals in the cases of Wo~r v. 
Walsh (15 Fed. (Qd), 867, T. D. 4257, C. B. VIII — 1, 945), United 
Stotes v. Bolster (26 Fed. (2d), 760, T. D. 4M8, C. B. VIII — 1, 247), 
and Allen v. Brondeie (29 Fed. (2d), 863, T. D. 4256. C. B. VIII — 1, 
943) . 

In the case of Weber v. Wal8h the facts stated by the court are 
as follows: 

Under the will of. plaintiff's deceased husband, a large and ample trust fund 
was created, out of the income, and, if necessary, out of the priucipal, of which 
plaintiff was to receive $50, 000 a year for life. This provision was expressly 
made in lieu of her statutory rights in the estate under the laws of Connecticut 
and was so accepted by her. She personally was compelled to pay Federal 
income tax on the $50, 000 for each of the years 1912 and 1918. 

In considering the question of whether the claimant (the widow) 
should pay income tax on the annual payments received by her, the 
court held that the widow should be treated as the purchaser of the 
annuities by the relinquishment of her statutory rights in her hus- 
band's estate, and that no tax could be collected from her until the 
purchase price was returned to her. 

In 6'ni ted States v. Bolgter, the material facts are as follows: 
Sarah A. Davenport, of Boston, was the beneficiary under the will of her 

husband, Orlando H. Davenport, who died on the 11th day of January, 1925. 
The will provided that the residue of the decedent's estate should be held in 
trust, and, after payment of expenses of administering the trust. the income 
was to be paid over to Sarah A. Davenport, for and during her life; aud that 
the provision made for her should be "in lieu of dower and all claims she 
might or could have by any possibility upon the estate. " 

The wife accepted the provisions made for her in the will, and received the 
net income of the trust during the years 1919 to 1928, inclusive, namely, 
$118, 811. 82. This sum Sarah A. Dave~port included in her income tax returns 
tor the above years as a part of her gross income. 

In that case the court recognized that the annual payments were 
not strictly annuities, but it applied the rule laid down in Warner v. 
Wal8h and held that the widow was the purchaser of the annual pay- 
ments to the extent of the value of her statutory interest in her hus- 
band's estate as of the date of his death. The court also stated that 
the income from the propertv would have been taxable to the trust if 
it were not for the fact that the entire residue of the decedent. 's estate 
was under the will "permanently set aside for the benefit of chari- 
table institutions. " 

In Allen v. Bronde& the facts are that on June 10& 1916 Arthur 
D. Brandeis died, leaving a will which provided, in the tenth para- 
graph thereof. , for~ a payment of $50, 000 per year to his wife for lj fe 
in lieu of her statutory interest in his estate. The will further 
provided: 



[$162, Art. 861. . 

only the net iiicome and profits from my property shall be available 
to pay the bequests mentioned in tbe seventh, tenth, e!eventh, and twelfth para- 
graphs hereof. Should such income and profits be insufilcient at any tinie to pay 
the bequests mentioned in said paragraph in full, each of said bequests shall 
bear a proportionate part of such deficiency. A deficiency arising during any 
year may be made up out of the income and profits for any succeeding year or 
years. 

The widow elected to take under the terms of the will. The value 
of her statutory interest in her husband's estate ivas determined to 
be $483, 737. 79. The court in following Warner v. Walsh, supra 
and United States v. Bolster, supra, held that the widow purchase) 
the annual payments "from those representing her husband's estate" 
by the relinquishment of her statutory interest in her lnlsband's 
estate, and that she should not be required to pay income tax on the 
annual payments received until the capital invested in the annuities 
had been returned to her. After that time, the court conceded she 
should pay tax. 

The question arises whether the income from the propeity, held 
by the estate or trust, which is used to satisfy the annual payments to 
the widow, should be taxed to the estate or trust. 

It is apparent from the decisions mentioned that the courts re- 
garded the annual payments to the widow as constituting a return 
of capital to her until such time as the value of her dower or statu- 
tory interest in her husband's estate as of the date of his death was 
fully recovered by her. Under these decisions, the annual payments 
made prior to the tilne when they equal the value of the ividow's 
interest in her husband's estate are not treatecl as gifts or bequests, 
but are treated as payments made on the purchase price of the 
widow's dower or statutory interests. It is also apparent from these 
decisions that the courts regarded the estate or trust as liable for a, 

tax upon the income paid over to the widow. In United States v. 
Bolster, supra, the court said: 

By the later Acts Congress provided that the tax should apply to "income of 
estates and trusts" and "should be paid by the trustee" in certain eases where 
the trustee could not be reached by the earlier Act. In the instant case we do 
not have to consider the possibility of the Government losing its rightful tax 
upon income which Congress intended should be taxed. It is not a question of 
a statute "failing to hit" something which ought to be taxed. Under ibe stat- 
ute with which we are dealing a trust is the subject of taxation, j ust as sn 
individual. IVe think the Government must look to the trustee for its tav; and 
that the trust wou!d clearly be taxable upon this income if it were not expressly 
exempted because of its charitable character. 

In Eeiner v. Beatty (17 Fed. (2d), 748) it was contended that income re- 
ceived by the taxpayer under the will of the decedent was exempt froin taxation 
because that income constituted a "bequest. " In the instant case the ground 
of the exemption is not that the income received is a bequest but that such 
income is exempt because it represents "purchase money" or a return of 
capital. [Italics supplied. ] 

To the same general ejfect see Codmart, v. LViks (98 Fed. (od). 898 

f Ct. D. 46, C. B. VIII — ]. , 240]), where the court said: 
If by special provision the plaintiff had been entitled to receive the specific 

amounts equaling each year's income as bequests or gifts and not income eo 
domino, appellant's contention might have been well taken, hut in snoh instance 
tho estate itself would have been subject to the tax. [Italics supphsg. ] 

since the payments to the widow are made in satisfaction of a 
capital obligation of the estate or trust, it follows that in computing 
the net income of the estate or trust the payments so made prior to 
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the tinie that the value of the widow'"s dower or statutory interest is 
returned to her can not be deducted as ordinary distributions of in- 
come to beneficiaries. It is only those distributions of income by an 
estate or trust, which under the taxing statute, "shall be included in 
computing the net income of the beneficiaries" that are allowable as 
dedtictions in computing the net income of the estate or trust. Such 
distributions do not include payments made to a widow prior to the 
time they equal the value of her dower or statutory interest in her 
deceasecl husband's estate. After that time, however, the annual 
payments should be treated as ordinary income distributions under 
the terms of the will or trust, and may be taken as deductions in com- 
puting the net income of the estate or trust. In other words, the 
excess of the annual payments over the value of the widow's statu- 
tory or dower interest is not to be regarded as being received for a 
consideration. In this connection see Eobertson v. Contrni8s@ner (5 8 T A 

y 
748 j C 3 VI l~ d 

& 
0 D 847' C 8 4y 4') See also tile 

decision of the United States Circuit Court of Appeals for the Sev- 
enth Circuit in the case of John W. Scott v. Corrsmt'est'oner (99 Fed. 
(2'd), 472). The facts in that case were that the father conveyed a 
partnership interest to his three sons in consideration for the pay- 
ment by them of certain annuities to the father and on his death to 
their mother. The value of the partnership interest conveyed was 
grea'tly in excess of the value of the annuity to the father and mother. 
The court held that the annual payments could not be deducted by 
the sons in computing their net income. In the course of its opinion 
the court said: 

While unquestionably the actual value of the interest was mauy times more 
than the value of the stipulated anuuity to father and mother, and to Ne extent 
of the excess miglst be colsidered a gift in the assai purport of that term, 
nevertheless the annuity can not be regarded as being merely nominal, and war- 
ranting the conclusion that the entire transaction manifests a gift. It is surely 
not so nominal but that the petitioner is predicating this claim upon the right 
to deduct one-third of it from his income. [Italics supplied ] 

Attention is called to certain problems arising from the disposition 
of the property held subject to the widow's annuity by the estate or 
trust, and an opinion is requested as to the proper basis for deter- 
mining gain or loss from the sale or other disposition by the estate 
or trust. As pointed out above, the courts have treated. the widow 
as the purchaser of the annual payments only until the sum of the 
annual payments equals the value of her interest in her husband. 's 
estate. After that time she is treated as any other income benefi- 
ciary under the will, and the executors or trustees are permitted to 
deduct the amount of the annual-payments in computing the net 
income of the estate or trust. 

Since the annual payments made to the widow, after the value of 
her dower or statutory interest has been returned to her, are taxable 
to her and may be taken as deductions by the estate or trust, it is 
evident that the basis of the property representing the widow's dower 
or statutory interest in the hands of. the estate or trust can not, exceed 
the value thereof on the date of the testator's death. If the widow 
dies before the value of her dower or statutory interest has been re- 
turned' to her and a sale or other disposition is made by the estate or 
trust, the basis for determining gain or loss is the actual cost measured 
by the annual payments actually made. 
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AjaTfcLE 862: Method of computation of. net income and tax. 

REVENUE ACT Oir 1928. 

Payments to widow of' income from a residuary trust prior to the 
time the value of her statutory interest in her husband's estate as 
of the date of his death has been fully received. (See I, T. 2506, 
page 129. ) 

SECTION 189. — PARTNERSHIP RETURNS. 

ARTzczE 942: Contents of partnership return. 

REvENuE ACT OP 1928. 

VIII — 42 — 4390 
I. T. 9508 

The capital contribution of a special pa. rtner is at the risk of tlie 
business the same as the contributions of. the general partners. 
The money distributable to him, even though termed interest, 
represents a division of partnership profits, and. is not deductible 
by the partnership as a business expense. 

Advice is requested in regard to the treatment, by a partnership, 
of an amount paid to a special partner which is termed interest on 
his investment in the partnership. 

In accordance with articles of agreement, a partnership was 
formed between A. as special partner and. other individuals as gen- 
eral partners. The agreement stated that A. should be the special 
partner and should contribute to the capital of the firm the sum of a 
dollars in cash, upon which the fiirin was to pay him so-called inter- 
est at the rate of y per cent per anmlm, payable semiannually. The 
agreement specified that, A. should not receive a share in the profits 
of the firm or pay or be responsible for any portion of its losses or 
expenses, but the said payment of interest should be net to him. It 
was provided that upon liquidation of the firm, the said z dollars 
should be paid to A. or his representative before payment was inade 
to any of the other partners, but the said x dollars and any interest 
thereon should be liable for the debts of the firm to third parties. 
It was further provided that each of' the general partners should 
receive so-called interest at the rate of a per cent, per annum upon 
the amount of his investment in the partnership, and. should, in 
addition, share in the net gains and profits of the fiirni in the pro- 
portion specified in the partnership agreement. 

Inquiry is made whether the so-called interest paid to A as special 
partner is deductible as a business expense by the partnership in 
computing its net income, or whether the so-called interest received 
by A. represents his distributive share of the net income of the part- 
nership, to be ratably allocated to him in the sanie way as are the 
distributive shares of the general partners. 

An examination of the partnership agreenient discloses that the 
capital contribution of A. to the firm is at the risk of the business, the 
saine as the contributions of the general partners. It is held, there- 
fore, that the money distributable to him as a special partner, but 
which is termed interest, represents a division of the profits earned 
during the year from the conduct of the partnership business, and is 
not deductible by the partnership as an item of business expense. 
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SUPPLEMENT 8~NONRESIDENT ALIEN INDIVIDUALS. 

SECTION 212(b). — GROSS INCOME. 

ARTIGLE 1042: Exclusion of earnings of foreign VIII — 27 — 4%1 
ships from gross income. T. D. 4269 

INCOME TAX. 

Exemption from taxation of earnings of ships documented under 
the laws of Gree. e. 

TREASURZ' DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

W'askington, D. C. 
To Collector8 of Internal Revenue and Others Concerned: 

Section 213(b) 8 of the Revenue Acts of 1921, 1924, and 1926, and, 
sections 212(b) and 281(b) of the Revenue Act of 1928, provide that 
there shall be exempt from taxation the income of a nonresident 
alien or foreign corporation which consists exclusively of earnings 
derived' from the operation of a ship or ships documented under the 
laws of a foreign country which grants an equivalent exemption to 
citizens of the United States and to corporations organized in the 
United States. 

Greece grants an equivalent exemption to citizens of the United 
States and to corporations organized in the United States, from 
January 1, 1921. Accordingly, article 89 of Regulations 62, as 
amended by Treasury Decisions 8488 (C. B. II — 1, p. 80), 3813 (C. B. 
V — 1, p. 225) ) 4013 (C. B. VI — 1, p. 59), 4098 (C. B. VI — 2, p. 58), and 
4227 (Bulletin VII — 42, p. 4 [C. B. VII — 2; 125]): article 89 of 
Regulations 65, as amended by Treasury Decisions 8812 (C. B. V — 1, 
p. 4'7), 4018 (C. B. VI — 1, p. 59), 4098 (C. B. VI — 2, p. 58), and 4227 
(Bulletin VII-42, p. 4 [C. B. VII — 2, 125] ); article 89 of Regulations 
69, as amended by Treasury Decisions 4013 (C. B. VI — 1, p. 59), 4098 
(C. B. VI — 2, p. 58), and 4227 (Bulletin VII 42, p. 4 [C. B. VII — 2, 
125]); and article 1042 of Regulations 74 are hereby amended so as 
to include Greece in the list of countries which exempt from tax so 
much of the income of citizens of the United States nonresident in 
such f oreign countries and of corporations organized in the United 
States as consists of earnings derived. from the operation of a ship 
or ships documented under the laws of the United States, and to 
exclude Greece from the list of countries which do not grant such 
exemption. 

Rom. H. I IIOAS, 
Con~n~k eioner of Internal Revenue. 

Approved June 29, 1929, 
A. W. MELLON) 

&Secretary of the Treasury. 
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SUPPLEMENT L. — ASSESSMENT AND COLLECTION OF DEFICIENCIES. 

SECTION 979. — PROCEDURE IN GENERAL. 

ARTICLE 1172: Collection of a deficiency. VIII-81 — 4999 
I. T. &84 

REVENUE ACT OF 1928. 

The surety on the bond oi the taxpayer, conditioned upon pay- 
ment by the principal, on notice and demand, of such tax as was 
found to be clue, is not entitled to have the bond released because 
of the mere filing by the collector of internal revenue of a notice of 
lien. Since the tax found to be due has not been paid, there has not 
been a compliance with the conditions of the bond. 

It appears that additional tax for the year 1921 was assessed 
against A in March, 19"6, in the sum of 6x dollars. From this assess- 
ment the taxpayer appealed to the Board of Tax Appeals, giving a 
bond to the collector of internal revenue, district of —, for the 
purpose of staying collection of the tax pending the outconie of the 
appeal. It also appears that a determination was made as to the 
amount due the Government; that on October —, 1M8, a ~arrant of 
distraint was issued for what was then due; and that on January —, 
1929, notice of lien was filed bythe collector. The balance of the tax 
remaining unpaid now amounts to the sum of T dollars with interest. 

Because of the fact that notice of lien was filed, inquiry is made on 
behalf of the M Company, surety on the bond, whether the bond may 
be withdrawn. 

The bond given by the taxpayer is conditioned upon payment by 
the principal, on notice and demand, of such tax as was found to be 
due, plus any penalties and interest. It is clear that the taxpayer's 
indebtedness to the Government is not satisfied or paid by the inere 
filing of a notice of lien. Therefore, although notice of lien was filed, 
since the tax found due has not been paid, there has not been a com- 
pliance with the conditions of the bond. Accordingly, the obliga- 
tions under the bond remain in force so that the surety thereunder is 
not now entitled to have the bond released. 

SECTION 275. — PERIOD OF LIMITATION UPOiV 
ASSESSMENT AND COLLECTION. 

ARTICIE 1202: Period of limitation upon collec- VIII — 984971 
tion of tax. Ct. D. 78 

INCOME AND PROFITS TAXES — CANCELLATION OF WAIVER — DECISION OF 
COURT. 

SUIT WAIVER — CANcELLATION UNITED STATEs As PARTY'. 

The United States is a necessary party to a suit in equity by a 
taxpayer to cancel and annul a consent in writing which purports to 
extend the period of limitations for the collection of income taxes. 
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VNITipo STATss CINOUIT CoIIRT oF APPEALs, NINTH CISHHIT. 

Electric Steel Eoundry, a Corporation, appellant, v. Clyde G. Huntley, as Col- 
lector of United. States Internal Revenue, Oregon, and, W. S. Stianl's, as Deputy 
Collector, etc. , appellees. 

[May 27, 1929. ] 

OPINION. 

ItiinKIN, Circuit Judge: This was a suit by a corporation taxpayer against 
the United 8tates collector of internal revenue and his deputy to cancel and 
annul an income and profits tax waiver executed by the secretarv of the corpo- 
ration, on the ground that the waiver was procured by duress and on the further 
ground that the secretary was without authority to bind the corporation. The 
bill of complaint was dismissed on motion in the court below for the reason that 
the Uniterl 8tates was a necessary party, and the plaintiff has appealed. 

The purpose of the waiver was to extend the period of the statute of limita- 
tions for the collection of a tax by distraint or by suit, and if the instrument 
has any virtue at all it is as a contract between the taxpaver and the United 
States. That such a contract can not be annulled or canceled in a suit against 
oiiicers of the United States to which the United States is not a party would 
seem too plain to admit of discussion. No doubt, the Government is not a neces- 
sary party to a suit against an oflicer to compel him to perform ministerial 
duties enjoined by law, to restrain him from acting illegally or without author- 
ity of law, or in an action of trespass or for a tort. But this is not such a ease. 
In the cases to which we have referred the judgment in nowise impairs the 
idghts of the United States and does not affect it in its property or property 
rights, while here the decree will have the contrary effect if it be given any 
etfect at all. 

The distinction between the two classes of cases is clearly pointed out in 
Sanders v. Sac'ton (75 N. K. , 529). There a landowner brought an action against 
the commissioners of the land. Once of the State of New York and the comptrol- 
ler of the State to have certain deeds executed by the comptroller to the people 
of the State for unpaid taxes adjudged illegal and void. In reversing a decree 
in favor of the landowner, the court of appeals said: 

"The action is both in effect and in form to cancel and remove the deeds to 
the peop1e of the State of New York as clouds upon the plaintiff's title. The 
grantee in such a deed is plainly a ne~sary party to such an action, as it is the 
title of that grantee that is to be passed upon, and it can not be adjudged void 
unless he ia brought in court. No one would ordinarily think of disputing this 
proposition. The only reason for omitting to make the State a party in thia 
ease is that it can not be made a party, and for that reason it is sought to avoid 
the immunity that the State possesses by making its o&cers parties in its stead. 
But it is also settled by the decisions of the Supreme Court that ' the United 
States are not bound by a judgment to which they are not parties, and that no 
ofFicer of the Government can, by defending a suit against private persons, con- 
clude the United 8tates by the judgment. ' (Carr v. United. 8tates, 98 U. 8. , 
488; United, States v. Lee, supra. ) Now, as the only object and purpose of a 
suit in eiluity to remove a cloud on the title to property is to have any adverse 
title that may be asserted under such cloud passed on and adjudged void, so 
that the plaintiif in possession may be forever afterwards tree from any danger 
of the hostile claim, it would seem plain that, where the judgment in an action 
can not conclude or bind a party claiming under the adverse title, the action 
must fail. " 

To the same effect see Oregon v. HitcheocL (202 U. S. , 60), Louisiana v. 
Gai fteld, (211 U. S. , 70), Goldberg v. Daniels (281 U. 8. , 218), Wells v. Roper 
(240 U. 8. , 8M). 

So hei'e, the only object and purpose of the suit was to destroy the waiver 
so that it could not be set up by the United States in opposition to a claim by 
the taxpayer that the right to collect the tax was barred by the statute of limita- 
tions. But a decree of the court in a suit against otiicers of the United States 
would not and could not deprive the Government of the right to plead the waiver 
or destrov its legal effect; and this much was conceded by the appellant on the 
argument before this court. Such being the case, a. court of equity will not enter 
a decree that binds no one and determines nothing. 

The decree of dismissal -is afFirmed. 
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TITLE IV. — ADMIMSTRATIVE PROVISIONS. 

SECTION 606. — CLOSING AGREEMENTH. 

AltTlcLz 1801: Closing agreements relating to tax VIII — 28 — 4267 
liability in respect of internal-revenue taxes. G. C. M. 6423 

RZYZNUZ ACT oF 19ss. 

The filing of a claim for refund may not be considered as a 
withdrawal of an offer to enter into a closiug agreeinent under 
section 606 of the Revenue Act of 1928. 

An opinion is requested as to whetb. er the Q. ling of a claim for 
refund may be considered as a withdrawal of an ofFer to enter into a 
closing agreement under section 606 of the Revenue Act of 1928. 

An agreement form as to the final determination of tax liability, 
Form 866, was signed by fhe taxpayer on December 19, 1928, whereby 
it was proposed to agree that the tax liability for the year 1927 should 
be 5a dollars. Iii the last paragraph of the form it was stated that 
"the said taxpayer and. said Commissioner of Internal Revenue 
hereby mutually agree that the principal amount of such liability 
so determined shall be final and conclusive if and when this agree- 
ment is approved by the Secretary of the Treasury or the Under- 
secretary. " There was no time limit specified in the proposed agree- 
ment as to when the ofFer submitted by the taxpayer should be 
accepted. This agreement form was signed by the Commissioner 
on March 6, 1929, and approved by the Secretary. of the Treasury on 
March 14, 1929. 

The taxpayer under date of March 2, 1929, filed. a claim for refund 
witli the collector of. internal revenue, stating that, for the year 1927 
there had been an overpayment of tax amounting to a dollars. This 
claim was received by the claims control. section of the Bureau of 
Internal Revenue, at Washingto&, D. C. , on March 5, 1929. The 
claim was based on the alleged nontaxability of certain dividends 
received during 1927 from the M Company. There was no letter of 
transmittal or statement in the claim requesting that the ofFer of. the 
taxpayer to enter into a closing agreement be considered as with- 
drawn or canceled. 

Section 606 of the Revenue Act of 1928 provides in part as follows: 
(a, ) gefhorizafioa. — The Commissioner (or any ofiicer or employee of the 

Bureau of Internal Revenue, including the field service, authorized in writing 
by the Commissioner) is authorized to enter into an agreement in writing with 
any person relating to the liability of such person (or of the person or estate for 
whom he acts) in respect of any internal-revenue tax for any taxable period 
ending prior to the date of the agreement. 

(b) finality of agreemeiits. — If such agreement is approved by the Secretary, 
or the Undersecretary, within such- time as may be stated in such agreement, 
or later agreed to, such agistment shall be final and conclusive, and, except upon 
a showing of fraud or malfeasance, or misrepresentation of a material fact— 

(1) the case shall not be reopened as to the matters agreed upon or the 
agreement modified, by any ofiicer, employee, or agent of the United States, 
s. lid 

(o) in any suit, action, or proceeding, such agreement, or any determina- 
tion, assessment, collection, pavment, abatement, refund, or credit made iu ac- 
cordance therewith, shall not be annuiled, modified, set aside, ' or disregarded. 
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The agreement referred. to in section 606 is in effect a contract 
entered into by the taxpayer and the Commissioner of Internal Reve- 
nue which is complete and binding on both when it is approved by 
the Secretary or the Undersecretary. The taxpayer did not in his 
claim for refund withdraw his off'er to enter into a closing agree- 
ment, nor did he by letter or otherwise expressly withdraw his offer. 

A, claim for refund is a demand of money from the United. States. 
(EIobbs v. 3fcLeen, 117 U. S. , 567. ) It is a formal document which 

, has the efFect of tolling the statute of limitations against refund and 
is recognized as such in the Revenue Act of 1928 and prior Revenue 
Acts. Its filing can not, however, even inferentially be considered 
as a withdrawal of an ofFer to enter into a closing agreement sub- 
mitted for the signature of the Commissioner and, the approval of 
the Secretary. Filing a claim for refund is an act not necessarily 
inconsistent with a pending ofFer to enter into a closing agreement. 
It is therefore the opinion of this offlce that the taxpayer, having 
submitted an o8er to enter into a closing agreement which was ac- 
cepted and approved within a reasonable time, can not now success- 
fully contend that the filing of a claim for refund efFected a with- 
drawal of the offer before its acceptance. In view of the provisions 
of section 606 of the Revenue Act of 1928, the determination of the 
taxpayer's liability f' or the year 1927 as set forth in the agreement 
must be considered final. 

C. M. CHAREsT, 
General C'oun8el, Bur eau of' sterna/ Revenue. 

SECTION 607. — EFFECT OF EXPIRATION OF PERIOD 
OF I. IMITATION AGAINST UNITED STATES. 

SECTioN 607. 

REV~iUE ACT OE 1928. 

VIII-40 — 4876 
G. C. M. 6898 

The 1917 return of the taxpayer was filed on April 11, 1918, the 
5-year period provided by section 250(d) of Revenue Act of 1921 
expiriug on April 11, 1923. In November, 1922, the taxpayer filed a 
waiver for 1917, which by its terms waived "for a period of two 
years ending March 31, 1925, any and all statutory limitations as 
to the time within which assessments based upon such liability 
may be entered. " The tax was assessed in December, 1923, and 
collected in January, 1924. 

Held, collection of the deficiency tax within the extended period 
was authorized by the consent in writing and there has been no 
overpayment within the meaning of section 007 of the Revenue Act 
of 1928. 

An opinion is requested as to whether there has been an overpay- 
ment of tax within the meaning of section 607 of the Revenue Act 
of 1%8 under the following circumstances: 

The 1917 return of the M Company (Forms 1081 and 1108) was 
filed on April 11, 1918, the 5-year period as provided by section 
950(d) of the Revenue Act of 1921 expiring on April 11, 1928. On 
November 10, 1909, the taxpayer filed a waiver for the vear 19] i, 
which by its terms waived "for a period of two years ending March 
81, 1M5, any and all statutory limitations as to the time within which 
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assessments based upon such liability may be entered. " On January 
81, 19o8, the taxpayer filed a waiver embodying the same terlns as 
were embodied in the waiver filed on November 10, 1KB. Tile tax 
was assessed. in December, 1998, and. collected in January, 1%4. 

It will be noted that the tax in question was assessed after the 
esges8nMnt waivers were filed and was collected in January, 19o4, 
which was within the statutory period of limitation as extended by 
those waivers. 

The question involved is whether' the collection of the deficiency 
tax within the statutory period of limitation as extended by the as- 
sessment waivers filed while the Revenue Act of 1921 was in force 
was authorized by such waivers. 

The waivers in this case were filed, and both the assessment and 
collection of the deficiency tax were made, while the Revenue A. ct of 
19ol was in force. Section 950(d) of the Revenue Act of 1991 pro- 
vides that taxes for the year 1917 "shall be determined. and. assessed 
within five y'ears after the return was filed, unless both the Coiiimis- 
sioner and the taxpayer consent in writin to a later deternrinution, 
aaaeasment, and collection of the tax * ~ *. " [Italics added. ] 

A. consent filed pursuant to this provision of the law would, under 
a reasonable construction, necessarily carry with it the right to col- 
lect, within the consent period, deficiency taxes assessed within such 
period. The presumption would be that the parties to the consent, 
were aware of the provisions of the statute authorizing the consent, 
and that if deficiency taxes were determined and assessed within the 
time as extended by the consent in writing, the natural and logical 
result, namely, collection. provided for and an integral part of the 
law relating thereto, was also authorized by the consent. Any other 
construction would render such a consent a nullity, for an assess- 
ment of deficiency tax without the right to collect is certainly a 
useless act. 

The point seems to be well settled that in the construction of writ- 
ten instruments the courts will adopt that construction which will 
give to them effect rather than the construction which vill invali- 
date them& and In this case this office ls of the opinion tliat the con- 
struction should be adopted which gives effect to the waiver in ques- 
tion by hoMing that collection of the deficiency tax within the ex- 
tended period was authorized by the consent in writing. 

The conclusion of this office is that there has been no overpayment 
of the deficiency tax in this case within the meaning of section 607 
of the Revenue Act of 1928. 

C. M. CHARESTq 
General Counsel/, /bureau of Jl~terna/ Revenue. 

SECTION 608. — EFFECT OF EXPIRATION OF PERIOD 
OF LIMITATION AGAINST TAXPAYER. 

SEOTiom 608 VIII — 84 — 4817 
I. T. 9489 

REVENUE ACT OF 1928. 

Section 608(b)2 of the Revenue Act of 1928 applies to claims re- 
jected after the enactment of the Revenue Act of 1928 only. Inas- 

92026' — 60 — ll 
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much as the statutory period of limitation for commencing suit in 
any such case will not expire before May 99, 1980, two years aftef 
the eriactment of the Revenue Act of i%8, agreements to suspend 
the running of the statute of limitations will not be entered into by 
the EEureau at this time, regardless of what section of the law is 
involved. Applications on Form 907 should not be submitted to the 
Bureau until approximately six nlonths before the expiration of 
the statutory period of limitation for commencing suit. 

SKCTIOX 611. — COI I KCTIOXS STAYKD 8 Y CI AIM 
IX ABATKMKXT. 

SEOTioN 611. VIII-3~&6 
6. C. M. 6~96 

REVENUE AC'g OF 1028. 

Section 611 of the Revenue Act of 1028 is not applicable to the 
case where a claini for credit of an overpaynient hs. s operated to 
stay the collection of an outstanding assessment. 

An opinion is requested as to whether a portion of an overpay- 
Inent of tax made by the taxpayer, the M Company, for the year 
1918 which was applied against an outstanding additional tax for 
191'7 should be refunded to the taxpayer in accordance with the pro- 
visions of section 607 of the Revenue Act of 1&8. 

On August 8, 1928, Ivithin the statutory period of limitation as 
extended by a waiver executed. by the taxpayer with respect to the 
collection of 1917 taxes, the taxpayer Eiled a claiin for credit, re- 
questing that an overpayment of tax for the year 1918 be applied. 
against the additional tax due by the taxpayer for the year 1917. 
It is stated by the Income Tax Unit that under the procedure in 
eQ'ect at that time the filing of a claim for credit operated to stay the 
collection of the outstanding tax agaiilst which the alleged credit 
was requested to be applied in the same manner that a claim for 
abatemerit operated to stay collection. The opinion of this ollice 
i. s requested as to whether the taxpayer's claim for refund may be 
rejected, under the provisions of section 611 of the Revenue Act of 
1928, by reason of the filing of the claim for credit by the taxpayer 
under the circumstances set forth above. 

Section 611 of the Revenue Act of 19o8 provides as follows: 

SEc. 611. COLT EcTICNS STAYED BY CLAIM IN ABA'I'EAIENT. 

In any inieriial-revenue tax (or any interest, penalty, additional aniount, 
or addition to such tax) vas, within the period of hmitation properly ap- 
plicab]e thereto, assessed prior to June 2, 1IJ24, and if a claim in abatement 
was filed, Ivith or Ivithout bond, aud if the collection of any part thereof ivas 
stayed, t'hen the pavment of such part (made before or vdthin one year after 
the enactment of this Act) shall not be considered as an overpayment urder 
the provisions of section 607, relating to payments made after the expiration 
ef tlie period of liniitation on assessment and collection. 

In many cases in which taxes were duly assessed prior to the enact- 
mcrit of thc Revenue Act of 19M claims in abatement were filed bv 
taxpayers in which it was alleged that the outstanding taxes sought 
to be abated had been erroneously and illegally assessed, and collec- 
tion of these taxes was frequently delayed, in order that these abate- 



ment claims might be considered, until after the running of the 
statute of liniitations. Section 611 of the Revenue Act of 1098, being 
an exception to the general rule set out in section 607 with respect 
to payments made after the expiration of the period of, limitation 
against the United States, was intended to cover those ca, ses in which 
collection of taxes was sta~yed by reason of the 61ing of such claims 
in abatement. It may be conceded. that at one time the filing of 
claiins for credit by taxpayers likewise had the effect of staying the 
collection of. outstanding taxes. It is to be noted, however, that it 
is expressly provided in section 611 that before a tax paid after the 
running of the statute of limitations may be considered not to 
constitute an overpayment which must be refunded, it must appear 
that a claim in abatement was 6led and that collection of the tax was 
stayed. Xo mention is made in section 611 of the filing of a claim 
for credit by the taxpayer. A claim for credit is not a claim that the 
taxpayer owes no tax. In requestiiig that an overpayment for an- 
other period be applied against a certain outstanding tax the tax- 
payer in e8ect admits the correctness of the outstanding assessment. 
Consequently, section 611 of the Revenue Act of 19o8 is not. appli- 
cable to the case where a claim for credit of an overpayment has 
operated to stay the collection of an outstanding assessment. 

It not appearing that any claim in abatement was fil& by the 
taxpayer in this case, this OFice is of the opinion that section 611 of 
the Revenue Act of 1M8 may not be relied upon as a basis for re- 
jecting the taxpayer's claim for refund. 

C. M. CHARzsr, 
Ceneraf, Cotfn8e/, , Bureau of Joe&~l Eevereife. 

SEGTIGN 611. VIII — 37 — 4854 
Ct. D. 106 

FEDERAL TAXES — 'IIEVENUK ACT OP 1928 — DECISION OP COUBT. 

SUIT — CoLLEcTIoN — LIMITATION — CLAIM ron ABETEMENT — CoNsTI- 
TUTIONMXTY. 

Section 611 of the Revenue Act of 1M8 withdraws the statute of 
limitation upon coBection as a ground for the recovery bacb of a 
tax paid under tbe conditions therein stated even thou h suit was 
commenced before that Act was passed. As so construed the section 
is constitutional. 

DisTEIUT CoUET or TIIE UNITEo ST~TEs ron TIIE WEsTEEN DIsTEIUT or KENTUcxv, 
~T LOUisviLLE. 

Wright 8 Taylor, Ine. , plaintiff, v. Robert II. Luoas; Couector of Internal 
Revenne for the Collection Distriot of Xentnehtf, defendant. 

[July 20, 1029. ] 

OPINION. 

DxwsoN, Zudge: This is a suit to recover income and profits taxes for the 
fiscal year ended June 80, 1918, collected by duress from the plaintiff after the 
period of limitation for collection bad expired. The facts are stipulated and 
the case has been submitted to tbe court for determination without the inter- 
vention of a jury. BIdefiy stated, the facts are these: 

The plaintiff, a corporation, made its income tax returns on a fiscaI-year 
basis, its fiscai year ending on June 80. In August, 1018, it made its income and 
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prpfits tax return for the fiscal vear ended June 80, 1018, and the amount s»wn 
to be due by that return, after the allowance by'the Commis loner pf certain 
abatements and after the crediting of certain overpayments on previous years, 
was paid and is not here in controversy. 

Pursuant to the provisions of the Revenue Act of 1018, approved February 
24, 1919, the plaintitT, on March 15, 1919, filed a tentative supplemental return 
for the fiscal year ended June 80, 1918, and on June 17, 1919, filed a complete 
supplemental return for the fiscal year ended June 80, 1918, showing an addi- 
tional tax of $S5, 186. 71 due for said fiscal year, and this amount was assessed 
by the Commissioner of Internal Revenue on September 12, 1919. On the 
August, 1919, assessment list the Commissioner of Internal Revenue assessed 
a further tax of $26, 876. 20 againt the plaintiff for the same fiscal year. 
the time the two supplemental returns were made the plaintiff paid in the 
aggregate, on account of additional tax shown to be due thereon, the sum of 
$49, 844. 88. On September 15, 1910, abatement claims in the respective amounts 
of $58, 824. 85 and $26, 276. 29 were filed. On December 18, 1MB, plaintiff signed 
and delivered to the Commissioner of Internal Revenue a waiver, consenting 
to an extension of time for the assessment and collection of any additional 
incolne and profits taxes which might be due for the fiscal year ended June 80, 
1918, for a period of one year from the date said waiver was signed. 

No further steps were taken for tbe collection of the unpaid balance due pn 
the assessment of September 12, 1919, or for the collection of the August, 1019, 
assessment until September S, 1925, when tbe defendant collected from the 
plaintiif, under threat of distraint, the sum of $84, 809. 47. This sum represented 
the balance due on the two assessments of September 12, 1919, and August, 1919, 
and interest. No suit or proceeding of any character had been begun prior 
to September 8, 1025, for the collection of said tax and interest, or any part 
thereof. 

On September 80, 1925, plaintiff filed a claim for the refund of said sum pf 
$84, 809. 47, and the Commissioner ot Internal Revemle having failed to act on 
this claim within six months from the date of its filing, this suit was filed pn 
April 14, 1927. 

From the foregoing statement it is apparent that under the applicable limita- 
tion statutes, and giving full efiect to the year's extension granted by tbe 
waiver signed December 18, 1928, tbe collection of this $84, 809. 47 became 
barred on December 18, 1024, and that on September 8, 1025, when same was 
collected, the defendant was without authority to enforce collection, either by 
distraint or suii. (Box'ets v. Keir York ck Albany Lighterage Co. , 278 U. S. , 
846 [T. D. 4009, C. B. IV — 1, 268j; Rnseett v. Zintted States, 278 U. S. , 181 
[T. D, 4260, C. B. VIII-1, 206]. ) This is admitted by the defeudant, and, 
unless section 611 of the Revenue Act of 1028 applies to the situation here, the 
plaintiff is entitled to recover. Section 611 of that Act is as follows: 

"If any internal revenue tax (or any interest, penalty, additional amount, or 
addition to such tax) was, within the period of limitation properly applicable 
thereto, assessed prior to June 2, 1924, and if a claim iu abatement was filed, 
with or without bond, and if tbe collection of any part thereof was stayed, then 
the payment of such part (made beiore or within one year after the enactment 
of this Act) shall not be considered as an overpayment under the provisions 
of section 607, relating to payments ma(le after the expiration of the period of 
limitation on assessment and collection. " 

Section 607 of the Act of 1928 provides: 
"Any tax (or any interest, penalty, additional amount, or addition to such 

tax) assessed or paid (whether before or after the enactment of this Act) 
after the expiration of the period of limitation properly applicable thereto, 
shall be considered an overpayment and shall be credited or refunded to the 
taxpayer if claim therefor is filed within the period of limitation for filing 
such claim. " 

It is admitted in this case that tbe assessment was made prior to June 2, 
1024, that a claim in abatement was filed, and that pending decision on the 
claim in abatement the collector made no attempt whatever to collect the tax 
assessed. The plaiutiff contends, however, that the mere voluntary postpone- 
ment by the collector of the collection of the tax assessed, pending decision 
on the claim in abatement, is not a stay of collection within the meaning of 
section 611. It is insisted that the stay contemplated in that section is a 
compulsory stay, such as was provided by section 279 of the Revenue Act pf 
1924, which provided that a claim in abatement "shall be accompanied by 
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bond~ in such amount, »ot exceeding double the amount of the claim, aPd with 
such sureties, as the collector deems necessary, conditioned upon the payment 
ot so much of the amount of the claim as is not abated, together with interest 
tliei'eoii as provided iu subdivision (c) of this section. Upon the filing of such 
cl"im and boiid, the collection of so much of the amount assessed as is covered 
bv such claim and bond shall be stayed pe~ding the iiual disposition of the 
claim. " 

Section 611, by its express terms, deals with taxes assessed uudcr Revenue 
Acts in force prior to the effective date of the Revenue Act of 1924. Therefore, 
it seems to me that a review of the history of the use of claims in abatemeut 
under the Acts of 1916, 1917, 1918, and 1921, and the provisions of those A. cts 
in relation to such claims, and the regulations of the Treasury Department 
under which those Acts were admiuistered, will be helpful in arriviug at the 
true meaning of section 611. 

The Acts of 1916, 1917, aud 1921 contain no provision whatever for the filing 
of claims in abatement, or for staying collection of the tax pending decision 
on claims in abatement, and the only provision with reierence to claims in 
abatement coutained in the 1918 Act is paragraph 14 of section 284, which 
authorized a taxpaver, at the time of filing his ret, urn for tlie taxable vear 1918, 
to file a claim in abatement, based on the fact that lie had sustained a sub- 
stantial loss arising from shrinkage in inventory value, etc. , during such taxable 
year. This section further provides: 

In such case payment. of the amount of the tax covered by such 
claim shall not be required until the claim is decided, but the taxpayer shall 
accompany his claim with a bond in double the amount of the tax covered by the 
claim, with sureties satisfactory to the Commissiouer, conditioned for the 
payment of any part of such tax fouud to be due, with interest. 

Thus it will be observed that when the Act of 1928 was enaci. ed the only 
statutory provision in any of the Revenue Acts affected by the provisions of 
section 611 was the one contained in the A. ct of 1918, which specifically pro- 
vided for the execution of a boud as a condition precedent for stayiug collection 
pending decision on a claim in abatement. It is apparent, however, tliat sec- 
tion 611 is not restricted in its operatiou to i, he special claim in abs. tement and 
the stay of collection thereunder provided for in the Act of 1918, because section 
611, by its express terms, operates in those cases where the stay was granted 
without bond as well as in those cases where it was granted with bond. While 
neither the Acts of 1916, 1917, 1921, nor the Act of 1918 except as hereinbefore 
pointed out, made any provision for the filing of claims in abatement, yet 
section 8220 of the Revised Statutes, as amended and reenacted by those Acts, 
gave to the Commissiouer ample authoritv to abate taxes illegally or erroneously 
assessed. Each of those Acts gave to the Commissioner of Internal Revenue 
the authority, with the approval of the Secretary of the Treasury, to make rules. 
and regulations for the enforcement of its provisions, and it is well settled that 
these rules and regulations, if not in conflict with the law, have the force and 
effect of law. By virtue of this authority, Regulations 88 were promulgated 
for the administration of the Revenue Acts of 1916 and 1917, Regulations 45 
for the administration of the Revenue Act of 1918, and Regulations 62 for the 
Act of 1921. Each of these regulations made specific provision for the filing of 
claims in abatement. In none of these regulations, however, was any provision 
made for the execution of bond, nor was there any maiulatory provision that 
collection must be or must not be stayed pending decision on a claim in abate- 
ment. Each of these regulations, however, contain a provision similar to that 
found in article 1082 of Regulations 4o, which declares: 

The filing of a claim in abatement does not necessarily operate 
as a suspension of the collection of the tax or make it any less the duty of 
the collector to exercise due diligence to prevent the collection of the tax being 
jeopardized. He should, if he considers it necessary, collect the tax and leave 
the taxpayer to his remedy by a claim for refund. 

See article 261, Regulations 88; article 1082, Regulations 45; article 1082, 
Regulations 62. 

ls thus clear that, inferentially, the regulations authorized the collectors 
to postpone the collection of the tax pending decision on the claim in abate- 

unless such postpoiiement, in the judgment of the collector, would jeop- 
ardize the collection of the amount finally determined to be due, and it is com- 
mon knowledge that such was the usual practice. Sometimes a collector would 
de~~~d a bond as a consideration for postponement of collection; sometimes, 



when he liad reason to doubt the solvency of a taxpayer, col1ection was imme- 
diately enforced; but, as a usual thing, if the collector had no doubt of the 
solvency of the taxpayer, collection was withheld until anal action on the claim. 

It thus happened that in many cases arising under the Revenue Acts of 19M, 
191$, 1918, and 1921 limitation had run against collection of the tax by the thne 
the claim in abatement had been disposed of, and in those cases where bonds 
had not been exacted the taxpayer was resistiiig collection or paying under pro- 
test, on the claim that the lax was barred by limitation. Prior to the decision 
of the case of Bozvera v. «Yew York «6 Alba»~ Lightctngo Co. , supra, those 
charged with the collection of income and prc5ts taxes went on the assumption 
that the limitation provision of the respective Acts did not apply to distraints 
See I. T. 1446, page 218, Internal Revenue Cmnulative Bulletin I — 2. This, no 
doubt, made the collectors generallv more willing to postpone collection of an 
a. ssessment pending decision on a claim in s. batement than they otherwise would 
ha. ve been. 

I"ollowing the decision of the Supreme Court in the case of Boioors v. Xe'N 
York 6 Albany Lighterage Co. , a great many taxpayers who had failed to get 
relief on their claims in abatement, and who had paid their taxes under threat 
of distraint after limitation had run, were seeking to secure refunds, on the 
ground that the collection had been forced from them illegally. This situation 
was at its height when Congress came to consider the enactment of the Revenue 
Act of 1928, and it was to prevent taxpavers taking advantage of the delay: 
occasioned by their having iiied claims in abatement that section 611 was en- 
acted. The purpose of section 611 is very clearly portrayed m the explanation 
of that section contained in the report of the Ways and Means Committee made 
when that committee reported the bill to the House of Representatives. This 
report stated: " Prior to the enactment of the Revenue Act of 1924 it was the administra- 
rive practice to assess immediately additional taxes determined to be due. 
Hpon the assessment, taxpayers were frequently permitted to Sle claims in 
abatement with the collector and thus delay the collection until the claim in 
abatemeut could be acted upon. If this practice had not been followed, undue 
ha. rdship undoubtedlv would have been imposed upon the taxpayer. It was suli- 
posed that there was uo limitation upon the collection by distramt of the 
amount ultimately determined to be due. However, the Supreme Court has 
recently held in a case in which the period for assessment expired prior to the 
enactment of the 1924 Act that the period for collection was limited to five years 
from the date on which the return was filed. Decisions upon claims in abate- 
inent are being made every day. Amounts have been paid, s. re being paid, by 
the taxpayer, even though the statute of limitations may have run. Exception- 
ally large amounts are involved. Accordingly, it is of. utmost importance to 
provide that the payments already made should not be refmded. In order to 
prevent inequality, it is also provided that the amounts not yet paid may be 
col'ected within a Year after the enactment of the nbw Act. 

"Your committee appreciates the fact that this provision will probably be 
subjected, to severe criticism by some of the taxpayers affected. However, it 
must be borne in mind that the provision authorizes the retention and coliectiou 
only of amounts properly due, -and merely withdraws the defense of the statute 
of limitations. If it is determined that the amount paid is in excess of the 
proper tax liability, computed without regard to the statute of limitations, such 
excess will constitute an overpayment which may be refunded or credited as 
in the case of any other overpayment. " (Report No. 2, Seventieth Congress, 
ii, rst session, page 84. ) 

Considering the language of section 611 in connection with the provision of 
the Revenue Acts under which the assessments aifected by that section were 
niade, the regulatiou. and pl'actice of the Treasury Department witll refei'ence 
io claims in abatement under those Acts, and the purpose sought to be accom- 
plished, as shown by the committee report, supra, there can not be any doubt 
ihat it, was the purpose of Congress through this section to prohibit refunds 
being made from the Treasury iu cases similar to the one at bar. There is no 
mer t in the plaintift's suggestion that section 611 is only an inhibition against 
tbe Commissioner of Internal Revenue maliing refunds in such cases, but that 
it has no application in a suit against a collector such as the one here. Such 
a construction of this section would lead to an unconscionable result. When he 
coQected the tax, the co1lector was required by law to immediately pay same 
into the Treasury. He had no right to retain the money. pending the outcome of 



threatened litigation over the collection. The Government has had the benefit 
of the collection. Yet, if the plaintifl. "s theory is correct' Congress intentionally 
left collectors open to suit and judgment in such cases as the one at bar, but 
denied them the right of- reimbursement for any judgments thus obtaiued. It 
seems to me that the mere suggestion of the result of such construction forces 
us to reject it. 

I must therefore couclude that section 611 was intended by Congress to take 
away from those taxpayers who had fil~i claims in abatement of assessments 
made prior to tune 2, 1924, and who had, as the result of filing such claims, 
secured a postponement of payment pending decision on tbe claims, and who 
had been forced after the running of limitation to pay the tax thus a. ssessed, 
the right to rely upon the fact that collection had been forced after the run- 
nin of limitation as a basis for recovering a refund, whether the suit for such 
recovery is against the collector who made same or directly against ihe United 
States, Having reached this conclusion, it remains to be determined if ihe 
statute so construed deprives plaintiff of its property rights, in violation of 
the fift amendment to the Federal Constitution, as contended by the plaintiff. 

It is well settled that no one has a vested right to rely upon a statute of 
limitation to defeat a debt or other personal obligation, The legislature which 
gave the right may tal-e it away, even after the. bar has become complete. 
(CampbeLL v. EtoLt, 115 U. 8. , 620. ) If this suit were turned around and were 
one by the United States against the plaintiff, to collect the tax involved here, 
the plaintiff certainly could not be heard. to plead a statute of limitation for- 
merly in force but which had been repealed before the bringing of the suit, even 
though tbe bar under the former statute was complete prior to its repeal and 
prior to filing the suit. If a taxpayer has no vested interest, in the defense of 
the statute of lim. itation, it is difticult to understand how he can have any vested 
interest in the right to recover taxes from the collector, on the sole ground. that 
payment was coerced after limitation had run. It seems to me that. if his right 

— to rely upon the statute as a defense may be destroyed by repeal or modification, 
his right to rely upon the statute as a basis for recoverv may likewise be 
destroyed by repeal or modification. There can be no doubt that Congress had 
full power, immediately before ihe taxes were collected in this case, to have 
passed a law denying to taxpayers situated as the plaintiff was the right to 
rely upon the statute of limitation, although the statute had run at the time of. 
the passa . e of such law. Neither can there be any doubt of the soundness of the 
proposition that tbe collector, in collecting taxes, acts as an agent of the United 
States. Furthermore, it is well settled that where an agent, without precedent 
authority, has exercised, in the name of a principal, a power which the principal 
had the capacity to bestow, the principal may ratify and aflirm the unauthor- 
ized act and thus retroactively give it validity, when rights of third persons have 
not intervened. (United 8Lutes v. BeAwzen 6 Go. , 206 U. 8. , 670; Rafferty v. 
Smith-BeLL Co. , 257 U. 8. , 226. ) 

In this case we have the defendant, as collector, acting as the agent of the 
United States. At a time when he was not authorized so to do, but at a time 
when the Congress of the United 8tates had full authority to authorize him so 
to do, he collected, after limitation bad run, the taxes involved in this case, and 
Congress had the power then and has bad that power at all times since then to 
ratify the unauthorized collection, and that is what it did do, in effect, by the 
enactment of section 611. It is true, when the plaintiff paid the taxes under 
duress, after the running of limitation, a right accrued to it to recover the taxes 
so paid, but that right was necessarily limited by the superior right of Con ress 
to ratify the unauthorized collection. 

As pointed out in the case of United 8Lutes v. Heinszen, supra: 
"To hold to the contrary would be to say that whilst the unauthorized act of 

an ofhcer done on behalf of the United States was subject to ratification by the 
United States, yet if the ofhcer acted without authority, the act when performed 
annihilated the power to ratify; that is, that the very condition which en- 
gendered the power destroyed it. " 

The fact that plaintiff had. brought suit on its claim prior to the enactment 
of section. 611 did not change the nature of plaintiff's right nor impair the para- 
mount right of Congress to ratify. 

In discussing how far the briuging of actions wouM operate to deprive the 
Government of the power to enact ratifying statutes which, if the action had 
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not been brought, would have been valid, Cooley in his Constitutional Limita- 
tions (7th Kd. , p. 548) says: 

"Nor is it important in any of the cases to which we have referred that the 
legislative act which cures the irregularity, defect or want of original authority 
wa. s passed after suit brought, in which such irregularity or defect became 
matter of importance. The bringing of suit vests in a party no right to a 
particular 'decision. " 

This quotation was cited with approval in the Heinszen ease, supra. 
For the reasons stated, I am convinced that section 611 controls the case at 

bar, and therefore plaintiff's petit';on will be dismissed and costs awarded to 
the det'endant. A judgment conforming to the views herein expressed may be 
prepared by counsel and presented for entry. 

SECTION 611. VIII — 87 — 4858 
Ct. D. 110 

FEDERAL TAXES — REVENUE ACT OF 1928 — DECISIOiV OF COURT 

SUIT — COLLEcTIUN — LIMITATICN — CLAIM FQR ARATEMENT — CovsTI- 
TUTIONALITY. 

Section 611 of the Revenue Aet of 1928 withdraws the statute of 
limitation upon collection as a ground for the recovery back of a 
tax paid under the conditions therein stated and as so construed 
the section is constitutional. 

UNITED STATES CIRGUIT CCURT oF APPEALs F08 THE NINTH CIROUIT. 

Clyde G. Hantley, Collector of Internal Itevenae of tha United States for the 
District of Oregon, appellant, v. H. S. Gite and, W. T. Jenks, Copartners, 
Doing Basiness Under the firm Name and, Style of H. S. Gile ck Co. , appellees. 

Upou appeal from the District Court of the United States for the District of Oregon. 

[May 27, 1929. ] 
OPINIoiv. 

DIETRIcH, Circuit Judge: The appellees, plaintiffs below, brought this suit to 
recover $18, 696, 97 which they allege the appellant. COLieetor, illegally compelled 
them to pay on account of income and excess-profits tax for the fiscal year end- 
ing August 81, 1917. Their return was filed March 80, 1918, and the additional 
tax liere in question was assessed in December, 1922. On March 28, 1928, they 
filed with the defendant a claim for the abatement of the assessment, which 
ivas disallowed by tbe Commissioner of Internal Reveuue on May 28, 1924, and 
on September 11, 1924, they paid the assessment under compulsion of a ivarrant 
of distraint issued September 6, 1924. On January 80, 1925, they filed their 
claim for a refund of the amount so paid, which was clisallowed on May 19 of 
the same year, and on March 17, 1926, they commenced this action. They set 
up (1) that in point of fact and law there was no basis for the assessment, and 
(2) that when the distraint proceedings were instituted the statute of limita- 
tions had run. Without considering the first contention the court below sus- 
tained the second and accordingly gave them judgment as prayed. 

Appellant concedes that u~der the rule of Itoicers v. Neio I'orle &f A. L. Co. 
(278 U. S. , 846 [T. D. 4009, C. B. VI — 1, 268]), the 5-year period of liniitation 
prescribed by section 2OO(d) of the Act of 1921 constituted a bar at the time 
the colleei. ion was made, and further, that the bar being complete at the time 
ihe 1924 Act was passed (June 2, 1924), the collection was not authorized 
under section 278(e) of that Act. In short, it is conceded that as the statutes 
stood at the time of the collection the distraint proceedings were unlawful, and 
plaintiffs would be entitled to recover but for the provisions of sections 607 and 
611 of the Revenue Act of 1928, ivhieh appellant contends operated to disable 
plaintiffs to recover unless they show that upon the merits the assessment was 
invalid. By this section 607 it is declared that any tax assessed or paid after 
the expiration of the period of limitation properly applicable thereto "shall be 
considered an overpayment and shall be credited or refunded to the taxpayer 
if claim therefor" is seasonably filed; and section 611 is as follows: 



"If any' internal-reveiiue tax (or any interest, penalty, additional amount, 
or addition to such ta, x) was, within i. he period of limitations properly ap- 
plicable thereto, assessed prior to tune 2, 1024, and if a claim in abatement was 
filed, with or without bond, and if tlie collection of any part thereof was stayed, 
then the payment of such part (made before or within one year after the 
enactment of this Act) shall not be considered as an overpayment under the 
provisions of section 607, rels. ting to payments made after the expiration of the 
period of limitation on assessment and collection. " 

By appellees it is conceded that the payruent here in question falls vvithin 
all the descriptive requirements of this latter section save 'possibly the quali- 
fying condition, "if the collection of any part thereof ivas stayed. "; but upon 
that point it is to be noted that in the course oi the trial the following colloqtiy 
took place in open court between KIr. Littlefield, attorney for appellant, and 
)ilr. McCulloch, attorney for appellees: 

"iVIr. L&TTLEFIELD. I think it is admitted, isn't it, 5Ir. McCulloch, that iu thai 
stipulation that you filed a claim of abatement) 

"iVir. 5IcCuLLocir. Yes, your honor, if there is any virt. ue in the section of 
ihe 1028 Act with respect to filing a claim of abatemeni:, the stipulation adinits 
that we did file a. claim in abatement aud that collection was stayed. " 

It is true that appellees did thus in terms admit that the stay was effecied 
by or ensued because ot the pendency of the claim in abatement, but we are 
unable to escape the view that both sides intended to be understood as agreeing 
that the facts were such as to bring the case within the statutory coudition and 
that because of such understanding counsel for appellant refrained from ofter- 
ing evidence upon the point. 

While textually section 611 is open to construction, upon the whole we are 
left in no doubt that by it Congress intended to withhold from the taxpayer the 
right to have refunded money paid by him in the discharge of a val':d tax, 
under the conditions therein stated, where the only objection which could be 
made to its collection was the expiration of the applicable peiiod of: limitation. 
Otherwise the section is without apparent meaning. To appellees' contention 
that eZect may be given to it by holding that it was intended to apl&ly only to 
cases of voluntary payment, the answer is that not only does the langua e fail 
to intimate such a limitation but. to the contrary, the entire section relates to 
assessments which the taxpavers by claims for abatement sought to escape and 
which therefore presumably they unwillingly paid. And in reporting tlie bill 
which afterwards became the Revenue Act of 1028 the Ways and Means Com- 
mittee made a statement explanatory of the conditions the proposed section 611 
was designed to meet which puts beyond all possibility of doubt the commit- 
tee's conception of its purpose and intent. It was said: 

"Prior to the enactment of the Revenue Act of 1024 it was the administrative 
practice to assess immediately additional taxes determined to be due. Upon 
the assessment, taxpayers were frequently permitted to file claims in abate- 
ment with the collector and thus delay the collection until the claim in abate- 
ioent could be acted upon. If this practice had uot been followed, undue hard- 
ship undoubtedly would have been imposed upon the taxpayer. It was supposed 
that there was no limitation upon the collection by distraint of the alllount 
ultimately determined to be due. However, the Supreme Court has recently 
held in a case in which the period for assessment expired prior to the euactment 
of the 1024 Act that the period for collection was limited to five years froni the 
date on which the return was filed. Decisions upon claims in abatenient are 
being made everv day. Amounts have been paid, are being paid, by the tax- 
payer, even though the statute of limitations may have run. Igxceptionally 
large amounts are involved. Accordingly, it is of utmost importance to provide 
that the payments already made should not be refunded. In order to pi'event 
inequality, it is also provided that the amounts not yet paid may be collected 
within a year after the enactment of the new Act. 

"Your committee appreciates the fact that this provision will probably be 
subjected to severe criticism by some of the taxpayers affected. However, it 
must be borne in mind that the provision authorizes the retention aud collec- 
tion only of amounts properly due, and merely withdraws the defense of the 
statute of limitations. If it is determined that the amount paid is in excess 
of the proper tax liability, computed without regard to the statute of limi- 
tations, such excess will constitute an overpavment which may be refunded or 
credited as in the case of any other overpayment. " (Report No. 2, Seventieth 
Congress, first session, page 84. ) 
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Under a fair construction we are of the opinion that the section as enacted 
into law expresses this intent and accordinglv that under the admitted facts 
plaintiffs are entitled to a refund only in case they show that the assessment 
is invalid upon the merits. 

The further contention made is that so construed the statute is invalid 
because it purports to deprive plaintiffs of a vested right. But no vested right 
accrues to the taxpayer out of the running of the period of limitation for the 
collection of a valid tax. (Rafferty v. Sntith, Bell «9 Co. , 257 U. S. , 226; 
United States v. Hein~een d Co. , 206 U. S. , 870; COBeetor v. Hubbard, 79 U. S. , 
1; IIaight v. United States, 22 Fed. (2d), 867 [T. D. 4118, C. B. VII — 1, 148]; 
CampbeR v. Holt, 115 U. S. , 620; Railroad Co. v. Xtabeme, 101 U. S. , 882; 
Beers v. Arkansas, 61 U. S. , 527; ]Vest Side Belt Co. v. Eittsburgh Construotioe 
Co. , 219 U. S. , 92; Brushaber v. U. E. R. R. Co. , 240 U. S, , 1; J~nch v. Hornby, 
247 U, S. , 889, 848. ) 

Inasmuch as pursuant to stipulation the cause was tried by the court with- 
out a jury and there was no determination of the question of the validity of 
the assessment and no ihsdings were made in respect thereof, the judgment 
will be reversed, with leave to both pari. ies to introduce further evidence upon 
the question, if so advised, and with directions to the court to take further 
proceedings not inconsistent herewith, including the deteITnination of such 
issue. Should an appeal be taken by either party from the judgment that 
shall be entered, it will be unnecessary for the appellant to reprint or other- 
v;ise bring up such parts of the record as are erobraced in the printed tran- 
script now on file in this court. 

Reversed. 

SECTION 611. VIII — 49-4450 
Ct. D. ]M 

INTERNAL REVENUE TAXES — REVENUE ACT OF 1928 — DECISION OF COURT. 

SUIT — OVERPAYMENT — STAY oI&' CCLLEOTICN — MEANING oF STAY. 

Collection of an internal revenue tax has been stayed within 
the meaning of section 611 of the Revenue Act of 1928 where 
actual delay has resulted from the filing of a claim for abatement. 

UNITED STATEs CIRcUIT CCURT oF APPEALS, NINTII CIROUIT. 

Rex B. Goodcell, Eormer Collector of Internal Revenue of the United States of 
. America iu and, for the Sixth, Collection District, State of Catiforn«ta, 
appellant, v. R. E. Graham, and, E. E. Eoster, Copartners, Doing Business 
Under the EAnz iVmne of 3Ittlie Eranqis Oil Co. , a Copartnership, appeliees. 

[November 4, 1929. ] 
OPINION. 

WILRUR, Circuit Judge: The question involved in this case is the proper 
interpretation of the word "stay" used in section 611 of the Bevenue Act 
adopted by Congress in 1928 (45 Stat. , 875; 26 U. S. C. A. , section 2611), The 
appellees brought an abtion to recover $9, 089. 40 taxes they paid under duress 
to the appellant as internal revenue collector on December 8, 1924, for the 
year 1917, after the 5-vear period of' limitation had run. (26 U. S. C. A. , 2607; 
45 Stat. , 874. ) The appellees predicated their right to recover upon sections 
8220 and 8226 of the Revised Statutes and section 250(d) of the Revenue Act 
of 1921 (42 Stat. I. , 265), as construed in Botoers v. Xeqgr pork «9 gib«tny 
Iighterage Co. (47 SuP. Ct. , 889, 278 U. S. , 846 [T. D. 4009, C. B. VI — 1, 268]) 
snd Russell et al. v. United States (278 U. S. , 181 [T. D. 4260, C, B. VIII — 1, 
206]). While the action was pending Congress enacted sections 607 and 611, 
supra, which prohibited a recovery where a claim in abatement had been filed 
and there had been a stay thereunder. The appellees filed a claim for abate 
ment on February 11, 1920, which was rejected December 27, 1922. Most of 
the questions involved here were decided by this court in Huntley V. Gtie (82 
K (2d), 857 [see Ct, D. 110, on page 158]), but in that case it was stipu 
lated that there had been a "stay. " Here it is contended that the voluntary 

'act of the collector in. suspending or delaying the collection after appellee 
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filed its claim for abatement was not a "stav" within the meaning of tbe 
statute. Tbe view advanced. is that to be a "stay" within the iueaning of 
this statute there must have been a legal inliibition against the collection of 
the tax, or, as it is said, a "legal" stay. 

The word "stay, " in its varying forms, ha. s numerous definittons, and is 
applied to somewhat widely differing acts and things, with, however, the general 
underlying idea of tlie stoppage or suspension of movement. The followmg 
deQnitions seem pertinent: 

Stay (used a. s a transitive verb, with the preterite and past participle 
stayed) is in Webster's New International Dictionary (1918) among other 
things defined as— 

«4. To hold froin proceediiig; to stop; check; restrain; also, to hinder; 
delay; detain; postpone; keep back; specif. , to stop, or more usualiy suspend, 
the progress of by judicial proceedings or executive inandate. " 

Stav (used as an intransitive verb, in same dictionary): 
" (From stay to hold up; froiu the idea of standing firm. ) "1. To rest; depend; rely; stand 
«2. To cease from any moi. ion or course of action; specif. : a. To come to 

an end; to cease; stop; as, that day the storm stayed. Archaic. b. To delay; 
wait; tarrv; linger; as, stay and hear me. u ": ~ d. to stand still; not 
to retreat; to remain at a certain point or in a certain state. " 

In the Standard Dictionary (1918), stay, used as a verb, is deQned as 
follows: 

"1. To stop tlie progress of; check; hold back; prevent; not now usually 
of physical motion; as to siav the ravages of a pestileiice or pangs of 
hunger. "8. To put off until a future time; postpone; binder; suspend; as, to stay 
judgment. " 

The appellee is unable to point out any provision of law which would 
operate as a, compulsory stay in a case where no bond is filed with the claun 
for abatement, and section 611, supra, expressly app1ies to a "stay" without 
bond. It is not claimed that any court, State or Federal, is authorized to "stay" 
the collection of the tax. (R. S. , 8224, 26 U. S. C. A. , 154. ) Even if we 
were empowered to insert in the statute (section 2611, supra) tbe word « legal » 

before tbe word stay, which we are not autbormed to do by construction or 
otherwise, it would apparently cover a situation tliat can not exist, and, there- 
fore, be a useless addition. We see no reason why the vvord "stay" should 
not be given its usual signi5cance, which in this case would be delay of 
executive action. The title of the section u~der consideration (section 2611) 
can be referred to for the purpose of determining tbe proper interpretation 
of the section. (Uk~rob, of tAe Holy TrAtity v. U. 8. , 148 U. S. , 457, 462. ) 
The title of this section is «Collection stayed by claim in abatement. " Con- 
gress evidently intended to cover cases where actus. l delay had resulted from 
the Cling of a claim in abatement. The idea of a legal or compulsory or 
involuntary stay is neither expressed iior implied. The language of the t), ct 
is as apt to describe a voluntary delay by the collector to enable the claimant 
in good faith to secuie a decision on his claim for abatement, bei'ore tbe tax 
is collected as it is to describe an involuntary delay. The report of the 
committee of Congress on the bill states this de5nitely to be the purpose of 
the proposed enactment. That report is set forth in the opinion in Huntiey v. 
6'-ite, supra, and need not be repeated here. Our attention hss been called 
to the decision of the Circuit Court ot Appeals of the Fifth Circuit in a 
similar case, United States v. Burden, 8rnitk cf Oo. (88 F. (2d), 229). For the 
reason we have stated we can not follow that decision. 

It is urged by the appellees that the case was not tried below iipon tbe 
theory that section 2611, supra, was involved and that the appellant did not 
eall the attention of tbe trial court to this section. It is true that the parties 
can not change their theory of a case on appeal, but appe11ant's theory in tbe 
. court below was that the stipulated facts were legally insu&cient to justify 
a recovery and that, is the point presented here. The point was presented 
in the court below by motion for a judgment on the admitted facts. The 
circumstance that the district court was not called upon to construe section 

supra, does not prevent a consideration on appeal of the objections and 
motions made and ruled upon in tbe trial court. 

t udgment reversed. 



160 

SECTION 611. VIII — 49 — 4451 
Ct. D. 133 

INTERNAL REVENUE TAXES — REVENUE ACT OF 1928 — DECISION OF COURT. 

Suix COLLEOTION — LIMITATIONCLAIM FOR ABXTEIIENT — STET OF 
COLLECTION — CONSTITUTIONALITY. 

Section 611 of the Revenue Act of 1928 withdraws the statute of 
limitations upon collection as a ground for the recovery back of an 
internal revenue tax, duly assessed prior to June 2, 1924, and paid 
within the period therein stated, ~here the claim for abatement 
filed had in fact resulted in an administrative delay in collecting 
the tax. As so construed the section is constitutional. 

UNITED STATEs DIsTRIGT CoURT, SoUTHERN DIsTRIGT OF NEW YoEK. 

Regia Coal Co. , plaintiffs, v. Frank K. Bosvers, defendant. 

Philip S. Anthar, plaintiff, v. Frank K. Boieers, defendant. 

Bonier Brooke Glass Co. , plaintiffs, v. Frank E; Bocrers, defendant. 

Daniel Reeves, Ine. , plaintiff, v. Chas. W. Anderson, defendant. 

Robin Conveying Belt Co. , plaintiffs, v. Frank X. Boivers, defendant. 

[November 18, 1929. ] 
OPINION 

MAcE, C. J. : Motions for judgment on the pleadings in five cases The facts 
as alleged in the complaint and admitted in the answer in the Regia Co. case 
raise the identical le al questions involved in each of the other cases. ' 

In the Regia case, plaintifF, on May 1, 1918, filed its income and excess profits 
tax return for the fiscal year ending tune 80, 1917, and was dul. , assessed 
and paid the sum of $6, 867. 94 as taxes for that year. On April 18, 1929, it re- 
ceivecl a bill for an additional assessment of $16, 679. 80; it appealed to the 
special assessment section of the Income Tax Unit at Washington, and as part of 
the appeal, on April 26, 1928, filed a claim for the abatement of these taxes. 
No further proceedings to collect the taxes were taken until May 28, 1924, when 
defendant collected $7, 194. 44 additional taxes. Three years later, on April 27, 
1927, plaintiff's application for a refund was refused (except as to a sum of 
f)220. 40 refun:led as an overassessment). As defendant took no further action 
within the statutoiy period of six months (26 U. S. C. , sec. Io6), plaintiff 
brought the presert suit on January 17, 1928, to recover the balance of 
$6, 974. 04. 

Rlaintiff contends that: (1) The collection of May 28, 1924, uas wholly 
illegal under the statutes then in force because made more than five years 
after the date of the original return; (2) they have a common-law right to 
recover the money thus collected; (8) recovery is not barred because of sec- 
tions 607 and 611 of the Revenue Act of 1928, since that Act is inapplicable 
because (a) a formal stay of collection is necessary under section 611, and (b) 
the Act created merely a new status of overpayer and was not intended to 
destroy the right to recover taxes illegally collected; (4) if sections 607 
and 611 of the Act of 1928 are to be construed as destroying this right, they 
are unconstitutional as constituting a deprivation of property Ivithout due 
process of law and as an improper delegation of the Federal ta~ing power to 
the collector. 

'There are certain minor, immaterial differences: (s) Iu the Authur 
Iuc. , and Robin Conveying Co. cases, plaintiifs received letters from the Commissioner' 
stating that an immediate assessmeut would be made but that the Income Tax Bureau 
would entertain a claim in abatemieut if flled within a specifled time; (b) in the Author 

i 

ease, a Part of the claim for abatement was allowed; (c) in the Brooke Glass co. aud 
Daniel Reeves, Iuc. , cases, the Commissiouer defluitely refused the application for a refuud 
iustea. d of merely taiciug no action thereon within the statutory six months prior to 

, 
(26 U. S. C. , sec. 156. ) 



Defendant contends that (1) as a measure of curative expediency, Congress 
has the constitutional power, without depriving a taxpayer of his property 
without due process of law, to remove the bar of a sta. tute of limitation on 
tax collection, which, as an act of grace, it had previously enacted for the 
repose of the taxpayer; (2) the intent of Congress in passing sections 607 
and 611 was to remove the bar of the existent statute ot limitations as a 
defense or as a cause of action, and to legalize collections made more than 
five years after the filing of returns in all cases where consideration of claims 
for abatement oi duly assessed taxes delayed collection until after the 5-year 
period of limitation on collection had expired. 

(1) Under section 250(d) of the Revenue Act of 1921, it is clear that the 
collection of the $16, 679. 80 was barred on May 1, 1928, five years at'ter the 
date of the original return, and that on May 28, 1924, when this sum was 
actually collected trom plaintiff, defendant was without authority to enforce 
collection either by distraint or suit. (Boieers v. Seto Yorlc c6 Albany Itghterage 
Co. , 278 U. S. , 846 [T. D. 4009, C. B. VI — 1, 268]. ) Accordingly, plaintiff is 
entitled to judgment unless sections 607 and 611 oi the Revenue Act of 1928 
may be construed as barring such collection, and, t'urther, unless those sec- 
tions, so construed, are constitutional. 

(2) In my judgnient, section. 611 of the Act of 1928 is applicable to the cases 
at bar. In all of them the assessments in question were made prior to June 2, 
1924; claims for abatement were filed by the taxpayer (in three of them at 

. the invitation of the Commissioner); and pending decisions on such claims, 
the collector made no attempt whatever to collect the taxes within the time 
remaining before the statutory bar would fall. But plaintiff, in reliance on 
the case of United States v. Burden, , Ssntth K Co. (88 F. (2d), 229 (C. G. 
A. , 5th) ), followed in Cuteheon v, Itafferty (E. D. X. Y. , decided July 15, 1929) 
and Pepsi Syrup Co. v. Sehteauer ( S. D. Ill. , decided July 20, 1929), con- 
tends that the words "and if the collection " «, " was stayed, " in section 
611, require some form of compulsory stay binding upon the collector. In the 
Burden, Smith tt Co. case the court decided that "stayed, " in a legal sense, 
is not interchangeable with " delayed, " and necessarily connotes " some act 
on the part of tbe taxpayer which would morally or legally tie the hands of 
the Commissioner and prevent collection of tbe tax "; and since artic1e 1082 
of Regulations 62 of the Income Tax Bureau specifically provicles that the 
filing of a claim for abatement did not of. itself operate as a suspension of 
collection, the court held that some kind oi formal stay is necessary within sec- 
tion 611 oi the Act of 1928. 

With all due respect, I have been unable to concur in this conclusion, and, 
in this district, am not bound to accept it. While taxing statutes are to be 
interpretecl liberally in favor of the taxpayer, particular Revemie Acts which 
complement existiilg statutes must be interpreted with reference to such 
earlier Acts and in the light of conditions resulting from their interpretation 
and administration. Section 611 of the Act of 1928 can not be construed to 
contemplate a judicial stay of collection, for it has long been settled that 
such an injunction will not issue (R. S. , section 8224, 26 U. S. C. , section 154) 
even against collections after the statutory period. (Btlay Co. v. Boieers, 25 
F. (2d), 687 (C. C. A. 2d) . ) Plaintiff contends, however, that a compulsory 
stay binding on the Bureau and the collector, similar to that formerly pro- 
vided in section 279 of the Revenue Act of 1924 (48 Stat. , 800, see 26 U. S. C. A. , 
section 1068, Historical Note), must have been intended. But as pointed out 
by Judge Dawson in Wright «6 Taylor, Iim, v. Lucas (W. D. Ky. , decided July 
26, 1929, [see Ct. D. 106, on page 158] ), section 611, by its express terms, 
deals with taxes a. ssessecl prior to June 2, 1924, which was the effective date 
of the Revenue Act of 1924. Accordingly, it seems necessary to examine the 
provisions of statutes enacted prior to that date relating to claims for the 
abatement of taxes, The only Act making provisions for sucn claims is that 
of 1918, in which paragraph 14 of section 284 (40 Stat. , 1079) authorizes a 
taxpayer at the time of filing his return to file a claim in abatement, provides 
that payment should not be required until such claim is passed upon; but the 
taxpayer must file a proper bond. This section was thus the only provision in 
any of the prior Revenue Acts which fell within the specific terms of section 
611 in the Act of 1928. 

The 1918 Act, however, required that a claim for abatement be accompanied 

by s bond. Section 611 of the Act of 1928, by its express terms, is applicable 
irrespective of whether or not a bond accoinpanied the claim. Moreover, 
while the Act of 1918 was the only statute prior to 1924 which made provision 



for a claim and formal stay, the Commissioner of Internal Revenue has had 
authority to abate or refund taxes illegally assessed throughout the period 
under review. See 26 U. S. C. A. , section 149, Historical Rote. And pursuant 
to statutory authority, the Commissioner, with the approval of the Secretary 
of tlie Treasury, promulgated regulations which included provisions for the 
filing of. claims in abatement. In none of them, however, was the execution 
of a bond required or was there a mandatory provision that collection must be 
stayed pending decision on the claim in abatement. On the contrary, it was 
provided that the filiug of a claim in abatement did not necessarily operate as 
a suspension of the collection of the tax or make it any less the duty of the 
collector to exercise due diligence to prevent the collection of the tax beisig 
jeopardized by the running of the statute or otherwise. (See art. 261, Reg. 
88; art. 1082, Reg 46; art. 1082, Reg. 62; cf. United 8tates v. BNrden, 8mfth, 4 
Co. , 88 F. (2d), 229, 280, ) Under these regulations, the collector bad authority 
to postpone the collection of the tax pending tbe determination of the claim 
for abatement unless, in his judgment, such action would jeopardize the ultimate 
collection of the tax. Postponement was the common practice where there was 
no doubt as to the solvency of the taxpayer; in many eases the yeriod of, the 
statutory bar on collection expired before the decision on the claim in abate- 
ment had been rendered. (See H. R. Rep. No. 2, 70th Cong, 1st sess. , p. 84; 
H. R. Doe. Xo. 578, 69th Cong. , 2d sess. , p. 8 et seq. ) This was because prior 
to Botoers v. Xeio Fork ck Albany Lriyhterege Co. (278 U. S. , 846) tbe Bureau 
believed that the limitation provisions did not apply to distraiuts and that 
therefore the collection was not in fact jeopardized. 

Following the decision in the A. lbany Lighterage case, a large number of 
taxpayers in the situation of the present plaintiffs, wbo had failed to have their 
assessments abated and who had been forced to pay under threat of distraint, 
sought to secure ret'unds on the ground that the taxes bad been illegally col- 
lected. It was to meet this situation that the yresent section 611 was drafted; 
its purpose is clearly set forth in the reyort of the Ways and Means Committee 
in presenting the bill to the House: 

"Prior to the enactment of the Revenue Act of 1924 it was the admin- 
istrative yraetice to assess irumediately additional taxes deterinined to be 
due. Upon the assessment, taxpayers were frequently permitted to file claims. 
in abatement with the collector and thus delay the eoDeetion until the claim 
iu abatement could be acted upon. If this practice had not been followed, 
undue hardship undoubtedly would have been imyosed uyon the taxpayer. 
It was supyosed that there was no limitation upon the collection by distraint 
of the amount ultimately determined to be due. However, the Supreme Court 
bas recently held, in a case in which the yeriod for assessment expired prior 
to the enactment of. the 1924 Aet, that the period of collection was limited tu 
five years from the date on which the return was filed. Decisions upon 
claims in abatement are being made every day. Amounts have been paid, 
are being paid, by the taxpayer, even though the statute of limitations may 
have run. Kxeeptionally large amounts are involved. Accordingly, it is 
of utmost importance to provide that the yayments already made should not 
be refunded. In order to prevent inequality, it is also yrovided that the 
amounts not yet paid may be collected within a year after the enactment ef 
t' he new A. ct. 

"Your committee apyreciates the fact that this provision will probably be 
subjected to severe criticism by some of the taxpayers affected. However, it 
must be borne in mind that the provisio~ authorizes the retention and collec- 
tion only of amounts proyerlv due, and merely withdraws the defense of 
the statute of limitations. If it is determinerl that tile amount paid is iu 
excess of the proper tax liability, eoinputed without regard to the statute of 
liinitation, such excess will constitute an overpayment which may be re- 
funded or credited as in the ease of any other overpayment. " (H. R. Rept. 
No. 2, 70th Cong. , 1st sess. , p. 84; see also Sen. Rept. No. . 960, 70th Cong. , 1st 
sess. , p. 42, ) 

That section 611 was intended to include more than those eases in which a 
formal claim in abatemeut and bond had been filed is further indicated in 
the light of the inayplicability of the time limitation to the liability on the 
bond, (See United 8tetes v. The John Barth Oo. , 279 U. S. , 870, 876 (Ct 
D. 66, C. B. VIII-l, 189). ) 

In view of the prior. legislation, the deyartmental regulations and prae 
tice thereunder, and the statements in the committee reports, I am entireiy 



clear tha. t sectiou 611 should be co~strued as applicable to those cases in 
which the filiug of a claim in abateinent had tn fact resulted in au adminis- 
trative delay in collecting duly assessed taxes even though uo formal "stay" 
had beeu granted. 

(8) I come then to a cousideratiou of the coustitutionality of section 611 
as applied to the eases at bar, It is well settled that Congress has the power 
to ratify by subsequent legislation an unauthorized and illegal tax collec- 
tiou so as to give it retroactive validity. (Unite«l States v. Betas-cn «E Co. , 206 U. S. , 870; ldaj'jcrtg v. Stnitlt, Bell 8 Co. , 257 U. S. , 226. ) Rut plaintiff 
insists that this power. is couditioued both upon the power of Congress at 
the tiuie of the uu!uthorizetl collection to lay the tax aud upon an uuequivi&cal 
manifestation of the legislative intent to ratify the unauthorized collectioh. It is ur "ed that section 611 evidences no such intent, that iu any event, after 
the statutory bar has fallen, i. he taxpayer has a vested right to recover the 
taxes, aud that to deprive hiu. of. this right constitutes a takiug of property 
without due process of law. 

In my judgment, an examination of the three pertinent sections of the A. ct of 
1928 suificiently indicates the intent to ratify the illegal collectiou and to prevent 
the return of taxes properly assessed and, but for the limitation Act, . otherwise 
valid and due. Section 612 repeals as of its original date of euactnient ~tion 1106 (a) of the Revenue Act of 1926, v hich specifically provided that the 
runnin of the statute should extinguish the right as well as bar the remedy. 
Section 607 provides that in the ordinary case of payment after the statute has 
run, such pavment shall be cousidered an overpayment and refunded or 
credited as such. Section 611 exempts from the operation of section 607 cases, 
such as those at bar, in which a claim in abatement had been filed and col- 
lection delayed. While no egress mention is made of ratification, a readin 
of these three sections in the light of their purpose, as above stated, makes it 
abundantly clear that Congress intended to give to the collections already made 
(or to be suade within a year) whatever validity it was empowered to give. 

Contrary to Clinton Iron «t Steel Co. v. IIeiner (80 Ii'. (2d), 542), relied on 
by plaintitf, I agree with the views expressed by Judge Dawson in Weight «4 
Taylor. , Ir«c, v. Lucaa, supr@ as follows: "There is no merit in the plaintifPs 
suggestiou that section 611 is only an inhibition against the Commissioner of 
Internal Revenue making refunds in sue& cases, but that it has no application 
in a suit against a collector such as the one here. Such a construction of this 
section will lead to, n unconscionable result. When he collected the tax, the 
collector was required by law to immediately pay same into the Treasury. He 
had no right to retain the money pending the outcome of threatened litigation 
over the collection. The Government has had the beuefit of the coHectton. Yet, 
if the plaintifFs theory is correct, Congress iutentionally left collectors open 
to suit. and judgment in such cases as the one at bar * * *. It seems to me 
that the mere suggestion of the result of such construction forces us to reject 
it. " To hold that the Commissioner is prohibited from making refunds but 
that the collector nevertheless be sued ~ould produce an anomalous situation 
in view of the decisions that though in form such suit is against the collector, in 
substance it is an action against the United States within the Tucker Act. 
(Uttited, States v. Ernest, 287 U. S. , 28, 82. ) 

Plaintiff's final contention thaf inasmuch as the statute had run at the time 
of the collection, Congress was then and is still without the constitutional power 
to remove the bar, cau not be sustained. It is well settled that there is no vested 
right to rely upon a statute of limitatiou to defea. t a debt or other personal 
obligation; the legislature which imposed the ba. r mav remove it. (Cainptiell v. 
Ifott, 115 U. S„620; cf. Decker v. Pcitrallsmith Corp, , N. Y. Ct. App. , decided 
Oct. 15, 1929, reported in N. Y. L. J. , Xov. 7, 1929. at p. 1. ) That because of 
sovereign grace the expiration of the statutorv period not only gave the tax- 
payer a defense but also a right to recover ta~es paid thereafter does not, in 
my judgment, change the result. Nor is this a case like Davis v. stills (194 U. 
S. , 451) or Danzer v. Gulf «t S. I. It. R. Co. (268 U. S. , 688), in which the graut 
of a right is conditioned upon its being exercised within a prescribed period; 
for the right of the United States to these taxes existed prior to and independ- 
ent of the graut of a limitation statute for the repose of the taxpayer. This re- 
sult is identical with that reached by the Circuit Court of Appeals for the Ninth 
Circuit in IIasitley v. Gite (82 F. (2d), 857 [see Ct. D. 110, on pa e 358]), 
and by Judge Dawson in Wrtgh4 «f- Taylor, Inc. , v. Lucas, supra, in both of 
which cases the constitutionality of section 611 was sustained. 



No injustice to the taxpayer resu]ts from such construction. The purpose 
of the limi(ation statute was to protect the taxpayer against the assertion of 
stale governmental tax claims at a time when most of the evidence bearing en 
the correctness of the assessment would have been lost. This yurpose is cer- 
tainly satisfied where, as here, the evidence relating to the assessment has 
been preserved in the claim for abatement. 

(4) The objection that section ()11 is unconstitutional because it leaves to 
the collector the arbitrary yower to determine whether or not to collect the 
tax and thereby prevent the taxpayer from recovering it can not be sustained. 
The section specifically covers payments (which includes collections) made 
witliin one year after its enactment. A. s held in El(ay v. Boxers, supra, such 
collection can not be enjoined, and by virtue of section 611, once the money has 
been collected, it may not be recovered solely because it was collected after 
the statutory period. That some taxpayers may escaye because the collector 
does not act within the one-year period is beside the point; it must be assumed 
that the executive department of the Government will act with due diligence. 

'Since the hearing on these motions for judgment on the pleadings, the 
yrecise question involved has been passed upon in this court in Iaura, H. 
Jennings v. Anderson, decided October 11, 1929. In that case Judge Grubb 
directed a verdict in favor of the ylaintift taxpayer but filed no opinion. 
While ordinarilv the rule of comity would require me to follow Zudge Grubb's 
decision, in view of the fact that he rendered no opinion in the case and that 
he may peihays have felt to some extent bound by the views of the circuit 
court of appeals of his home circuit (United States v. Burden, Smith i4 Uo. , 
supra), and in consideration, too, of the importance of the question pre- 
sented, I have deemed it mv duty, sitting in this court, briefiy to state my own 
views and conclusions. 

Since tire foregoing opinion was dictated, the opinion of the Ninth Circuit 
Court of Appeals, in Goodeett v. 3fittie francis Oil Co. , filed November 4, 1929, 
and published in the United States Daily November 19, 1929, at yage 2824 
[see Ct. D. 192, on page 109], has come to my attention. The foregoing 
opinion is entirely in accord with that opinion in the interpretation of the word 
"stay" and in declining to follow United, States v. Burden, Smith i8 Uo. , 
supra. 

SKCTIOX 613. — LIKN FOR TAXES. 

SEcTroN 613. 

REVEiVUE XCT OF 1928. 

VIII — 2S — 4968 
I. T. 9478 

Paragraph 855 of the Revised Statutes of Arizona, 1MH, is accepted 
by the Bureau of Internal Revenue as coming within the purview of. 
subsection (b)1 of section 8186, Revised Statutes, as amended, as 
further amended by section 618 of the Revenue Act of 1928, relative 
to the filing of notices of Federal tax liens with local or State officials. 

I. T. 9180 (C. B. IV — 2, %) amended. 

SEUTioN 613. 

REVEÃUE ACT OF 1928. 

VIII'-44n7 
I. T. 9507 

The act of May 1, 1929, passed by the Legislature of Pennsylvania, 
effective from the elate of its enactment, is accepted by the Bureau 
of Internal Revenue as coming within the purview of subsection (b) 
(1) of section 8186, Revised Statutes, as amended, as further amended 
by section 613 of the Revenue Act of 1M8, relative to the filing of 
notices of Federal tax liens with local or State ojlicials. 



167 [$618. 

SEOTIGN 613. VIII-47 — 4485 
T. D. 4975 

REGVLATIONS GOVERNING THE RELEASP- OP FEDERAL TAX LIENS. 

Section 8186 of the Revised Statutes further amended by section 
618 of the Revenue Act of 1928. 

TREASURY DEPARTMENT, 
OFFICE OF COMMI SSIONKR OF I NTKRNAL REVENUE~ 

Washington, D. C. 
I'o Collectors of Internal Eevenue and Others Concerned: 

Section 8186 of. the Revised Statutes, as amended, is further 
amended by section 618 (entitled "Lien for taxes ") of the Revenue 
Act of 1M8 to read as follows: 

Szo. 8186. (a) If any person liable to pay any tax neglects or refuses to pay 
the same after demand, the amount (including any interest, penalty, additional 
amount, or addition to such tax, together with any costs tha. t may accrue in 
addition thereto) shall be a lien in favor of the United States upon all property 
and rights to property, whether real or personal, belonging to such person. 
Unless another date is specifically fixed by law, the lien shall arise at the time 
the assessment list was received by the collector and shall continue until i, he 
liability for such amount is satisfied or becomes unenforceable by reason of 
lapse of time. 

(b) Such lien shall not be valid as against any mortgagee, purchaser, or 
judgment creditor until notice thereof has been filed by the collector— 

(1) In accordance with the law of the State or Territory in which the 
property subject to the lien is situated, whenever the State or Territory has by 
law provided for the filing of such notice; or 

(2) In the ofiice of the clerk of the United States district court tor the judi- 
cial district in which the property subject to the lien is situated, whenever the 
State or Territory has not by law provided for the filing of such notice; or 

(8) In the ofiice of the clerk of the Supreme Court of the District of Columbia, 
if the property subject to the lien is situated in the District of Columbia. 

(c) Subject to such regulations as the Commissioner of Internal Revenue, 
with the approval of the Secretary of the Treasury, may prescribe, the collector 
of internal revenue charged with an assessment in respect of any tax— 

(1) May issue a certificate of release of the lien if the collector Qnds that the 
liability for the amount assessed, together with all ini. crest in respect thereof, 
has been satisfied or has become unenforceable; 

(2) May issue a certificate of release of the lien if there is furnished to the 
collector and accepted by him a bond that is conditioned upon the payment of 
the amount assessed, together with all interest in respect thereof, within the 
time prescribed by law (including any extension of such time), and that is in 
accordance with such requirements relating to terms, conditions, and form of the 
bond and sureties thereon, as may be specified in the regulations; 

(8) May issue a certificate of partial discharge of any part of the property 
subject to the lien if the collector finds that the fair market value of that part of 
such property remaining subject to the lien is at least double the amount of the 
liability remaining unsatisfied in respect of such tax and the amount of aB 
prior liens upon such property. 

(d) A certiQcate of release or of partial discharge issued under this section 
shall be held conclusive that the lien upon the property covered by the certificate 
is extinguished. 

(e) The Commissioner of Internal Revenue, with the approval of the Secre- 
tary of the Treasury, may by regulation provide for the acceptance of a single 
bond complying both with the requirements of section 272(j) of the Revenue 
Act of 1928 (relating to the extension of time for the payment of a deficiency), 
or of any similar provisions of any prior law, and the requirements of sub- 
section (c) of this section. 

(f) Subsections (c), (d), and (e) of this section shall apply to a lien in 
respect of any internal-revenue tax, whether or not the lien is imposed by this 
section. 

92026 — 80 — 12 



In accordance with the provisions of subsections (c) and (e)v 
supra, the following regulations are hereby prescribed. : 

The collector of internal revenue to whom is charged an assessment in respect 
of any internal-revenue tax shall issue a certifiieate of release of the tax lien 
whenever lie flnds that the liability ior the amount assessed (together with all 
iuierest in respect thereof) has been satisfied or bus become unenforceable. The 
word "unenforceable" as here used means unenforceable a. s a matter of law, 
and not merely uncollectible or unenforeeable as a matter of fact. Tax lia- 
bilities frequently are unenforceable in fact for the time being, due to the tem- 
porary nonpossession by the taxpayer of discoverable property or property 
riglits. In all eases the liability for the payment of the tax continues until 
satisfaction of the tax in full or until the expiration of the statutory period 
for collection, including such period as the taxpayer by consent in writing 
may agree with the Commissioner shall constitute the time within which the 
tax assessed may lawfully be collected. Collectors should continue to investi- 
gate carefully all cases of delinquent taxpavers where notice of lien has been 
filetl, with a view of obtaining, before the expiratio~ of the collection period, 
such written consent for the extension of the collection period. , whenever it 
is reasouably possible that the taxpayer may, in the future, acquire property or 
property rights from which the tax liability may be satisfied. 

The collector may in his discretion issue a certificate of release of the tax 
lien if he is furnished and accepts a bond that is conditioned upon the pay- 
ment of the amount iissessed (together with all interest in respect thereof) 
within the time agreed upon in tbe bond, but not later than six mo~ths prior 
to the expiration of the statutory period for collection, including any period 
for colleetio» agreed upon iu writing by tbe Commissioner and the taxpayer. 
The form of any bond so furnished. shall be the standard form (Form 1181), 
entitled "Bond for release of I&'ederal tax lien, " and shall be executed by a 
surety company holdiug a eertificate of authority from the Secretary of the 
Treasury as an a. eceptable surety on Federal honda 

Tbe collector may also in his discretion issue a certificate of discharge of 
any part of the property subject to the tax lien if he finds that tbe fair 
market value of the part of the property not released from such lien is at least 
double the amount of the existing liability in respect of such tax plus double 
the amount of all liens prior to that of the tax lieu. In general, fair market 
value is that amount which one ready and willing but not compelled to buy 
would pay to another ready and willing but not compelled to sell the property. 
Collectors must be couservative in determining property values and should make 
caretul inquiry with respect thereto. 

In cases where tbe collector issues a eertificate of release of tax lieu and 
at the same time a» extension of time is granted for the payment of the de- 
ficiency iu tax pursuant to the provisions of section 272(j) of the Revenue 
Act of 1928. or section 274(k) or 808(i) of the Revenue Act of 1920, a single 
bond may be accepted by the collector conditioned upon the payment of tbe 
amount assessed (together with all interest in respect thereof) in accordance 
with the terms of the extension and uot later than six mouths prior to the 
expiratiou of tbe statutory period for collection, ineludiug any period for 
co]lectiou agreed upon in writing by the Commissioner and the taxpayer. 
Form 1181, hereinbefore mentioneg shall be used in these cases and shall be 
modified to meet the circumstances, Where a certificate of . release of the tax 
lien has been issued by the collector, and the bond furnished to and accepted 
by tlie collector fully protects the interests of the United States with respect 
to the tax assessed, no additional bond will be required by the Commissioner 
as a condition to the granting of an extension of time for the payment of the 
deficiency in tax under the provisions of section 272(j) of the Revenue Act of 
1928 or section 274(k) or 808(i) of the Revenue Act of. 1926. 

EoET. H. LITcAs, 
Cornintssioner 0f Interna/ Rstisnus 

Approved November j. 8, 1999. 
A. W, MELLON) 

secretary of tke Treasury. 



TITLE IL — INCOME TAX. 

SECTION 201. — DISTHIBUTIONS BY 
CORPORATIONS. 

ARTrcLF. 1545: Distributions in liquidation. 

RRVKNVM ACT OF 1928, 

VIII — 8Y — 4849 
6. C. M. 6590 

The M Company was a corporation organized in the year 1908 
for the purpose of engaging in the real estate subdivision business. 
Its sole activity has been the development of a hioh-class residential 
ueighborhood. Early in 1M5 it was informally agreed by the stock- 
holders to liquidate the company as soon as possible. ln March, 
1925, and June, 1M6, resolutions were passed to decrease the capital 
stock of the company by retiring and liquidating 12V shares, and 
dividends were paid in those years to retire same. No land has 
been purchased by the company since the passage of the fust resolu- 
tion, but it is expected that it will be two or three years before 
the remaining laud win be entirely sold. 

Held, that the transaction constituted a bona Me distribution in 
liquidation, and that the amounts received by the stockholders 
should be considered for income . tax purposes as payments in 
exchange for stock and not as ordinary dividends. 

An opinion is requested as to whether certain dividends received by 
a taxpayer from the M Company during the years 1925 and 1926 are 
taxable as ordinary dividends or shoukd be considered as dividends 
in liquidation. 

The facts are as follows: The M Company was a corporation or- 
ganized in the year 1908 for the purpose of engaging in the real 
estate subdivision business. Its sole activity has been the develop- 
ment of a high-class residential neighborhood at the city of I4. 
The stock of the corporation has always been closely held, there 
having been but three stockholders originally and the number never 
having been increased to more than Qve or six. The original three, 
A. , B, and C, however, have retained control of its afFairs. As early 
as 1917 or 1918 the question of the future of the corporation was 
discussed by these three stockholders, and it was agreed that no new 
purchases of land would be made. Early in. the year 1925 it was 
informally agreed by these stockholders to liquidate the company 
as soon as possible. At that time three-fourths of its holdings had 
been sold, and all major improvements had been made. 

As stated above, the project was one calling for high-class resi- 
dences. To establish and preserve this sort of a neighborhood, re- 
strictive covenants limiting the kind and cost of the homes to be 
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built were inserted in the deeds, and the company required that all 
plans for homes be erst submitted to it for approval. Incidentally 
it had to pass upon the financial ability of prospective purchasers 
to build houses of the required character. In general, the planting 
of shrubbery and trees, the landscape gardening, and the architecture 
of the homes were under the control of the company, in order that 
the subdivision might be kept harmonious as a whole. These facts 
are mentioned for the purpose of showing that no wholesale liquida- 
tion was possible, and that it would have to be a gradual process. 

It was early in the year 1925 that the stockholders informally 
agreed that the company's a8airs should be liquidated. Thereafter, 
on March —, 1M5, a resolution was passed to decrease the capital 
stock from 28m dollars to o1e dollars by retiring and liquidating 7y 
shares. The preamble to this resolution reads as follows: 

WHmRHAs, The M Company has sold and. otherwise disposed of the malar 
portion of its land, and whereas the operations in the future will be restricted 
to the sale of the remaining land and no further development of the company 
will be carried on, and whereas it is the desire of the stockholders to liquidate 
the company as rapidly as possible consistent with the protection of the value 
of its assets, be it 

Again, on June —, 1M6, a resolution was passed further to de- 
crease the capital stock to 1' dollars by retiring and liquidating 5y 
shares. The preamble to this resolution reads: 

Wumms, The stockholders of the M Company at a meeting held March ~ 
1925, announced their desire to liquidate the stock of this corporation as 
rapidly as possible, and in furtherance of this intention, be it 

The dividends paid upon the occasion of these two retirements of 
stock are the dividends under consideration. 

Xo land has been purchased by the company since the passage of 
the first resolution, but it is expected that it will be two or three 
years before the remaining land. will be entirely sold. The taxpayer 
contends that the dividends paid in 1M5 and 1996 upon the partial 
retirement of stock are liquidating dividends, to be applied against 
the cost of the stock retired, and, since not in excess of the same, 
are not subject to any tax. 

Section 201(c) of the Revenue A. ct of 1926 provides in part-: 
%mounts distributed in complete liquidation of a corporation shall be treated 

ds in full payment in exchange for the stock, and amounts distributed in par- 
tial liquidation of a corporation shall be treated as in part or full payment 
in exchange for the stock. 

Section 201(g) provides: 
If a corporation cancels or redeems its stock (whether or not such stock 

was issued as a stock dividend) at such time and. in such manner as to make 
the distribution and cancellation or redemption in whole or in part essentially 
equivalent to the distribution of a taxable dividend, the amount so dis- 
t. ributed in redemption or cancellation of the stock, to the extent that it rep- 
resents a distribution of earnings or profits accumulated after February 28, 
1913, shall be treated as a taxable dividend. In the case of the cancellation 
or redemption of stock not issued as a stock dividend this subdivision shall 
apply only if the cancellation or redemption is made after January 1, 1920. 

Article 1549, Regulations 69, provides in part as follows: 
The question whether a distribution in conuection with a cancellation or 

redemption of stock is essentially equivalent to the distribution of a 
dividend depends upon the circumstances of each case. A. bona fide distribu 
tion, however, in complete cancellation or redemption of all the stock of a 
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«rporation or one of a series of bona Qde distributions in complete cancel- 
lation or redemption of all of the stock of a corporation, is not essentially 
equivalent to the distribution of a taxable dividend. Where a distribution is 
made pursuant to a corporate resolution reciting that the distribution is made 
in liquidation of the corporation, and the corporation is completely liquidatecl 
and dissolved vidthin one year after the distribution, the distribution will not 
be considered essentially equivalent to the clistribution oi a taxable dividend; 
in all other cases the facts and circumstances should be reported to the 
Commissioner for his determinai. ion whether or not the distribution, or any 
part thereof, is essentially equivalent to the distribution of a taxable dividend. 

In view of the informal agreement made by the stockholders to 
liquidate the corporation and not to acquire any more land, which 
agreement was in substance reiterated in the resolutions of March 
—, 1M5, and June —, 1M6, in connection with the reductions of the 
capital stock and the declaration of the dividends in question, there 
can be no doubt that the dividends declared were intended as liquidat- 
ing and, not as ordinary dividends. There was something more 
than simply a reduction of capital stock and a distribution pro rata 
among all the stockholders, for the dividends were 'but steps in a 
plan of complete liquidation. 

The fact that the winding up will take some time does not make 
it any less a liquidation. It is recognized in the regulations that 
there may be a liquidation taking some years, for article 1549, 
Regulations 69, provides, in substance, that when liquidation takes 
longer than one year, the circunistances shall be submitted to the 
Commissioner for his determination as to whether or not the dis- 
tribution is essentially equivalent to a taxable dividend. In the 
instant, case the company could not wisely have sold the remaining 
land at wholesale. It was bound to keep up the character of the 
homes to be built by approving the plans for the same as well as the 
purchasers. Likewise, it was bound to see that the proper restrictive 
c'ovenants were inserted in the purchasers' deeds and enforced, that 
the trees, shrubbery, and landscape gardening were kept in har- 
mony with that already put in, and that the plans for houses to be 
erected were in accord with the general scheme of architecture. For 
like reasons it could not split up the lots and sell them as sites for 
cheaper homes. Good faith to its former purchasers as well as good 
business required that it continue to make the sales as it had before. 
That some other means might have been devised to liquidate more 
rapidly makes this none the less a liquidation. It can not be said 
that a taxpayer must choose the quickest way at its peril. It is 
enough if it can be said that the corporation is honestly engaged. 
in reducing its assets to cash and is not engaging in any new busi- 
ness. In this connection it is well to note that article 1549 of Regu- 
lations 69 speaks of and is apparently mainly concerned with "bona 
fide distributions in complete cancellation. " 

This once is of the opinion that under all the circumstances of the 
instant case the transaction constituted a bona fide distribution in 
liquidation, and that the amounts received. by the stockholders shout. 
be considered for income tax purposes as payments in exchange 
for stock and not as ordinary dividends. 

C. M. CamzsT, 
Geneml Coun8el, BurecJu of InternÃ Revenue. 
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SECTION 204. — BASIS EOR BKTKRMININ6 6AIN OR 
LOSS, DEPLETION, AND DEPRECIATION. 

Amxcr, z 1591: Basis for determining gain or 
loss froin sale. 

REVENUE ACT' OP 192e. 

&III — 88 — 4810 
6. C. M. 6677 

The basis to be used in the case of a sale by t' he surviving spouse 
of property situated in Illinois and held by the husband and wife 
as ioint tenants is the cost thereof to the husband and wife. 

An opinion . is requested as to the proper basis to be used in com- 
puting profit from the sa'le by a surviving joint tenant of real 
prope~rty locatecl in Illinois, 

On May —, 1920. the taxpayer and her husband purchased real 
estate for z dollars. Kach contributed 50 per cent of the purchase 
price, and thc property was conveyed to tliem by a deed providing 
that they should take the title as joint tenants and not as tenants in 
common. On April —, 1928, the taxpayer's husband died. In 
1926 the taxpayer sold the property, and used as a basis, in determin- 
ing the taxable profit, 50 per cent of the original cost of the real 
estate pbbs 50 per cent of the fair market value at the date of ber 
husband s deatll. 

It is contended on the one hand that the -basis is the totaf original 
cost of the property, reliance being placed on I. T. 1685 (6. B. II — 1, 
19), which reads as follows: 

The basis to be used in the case of a sale by the surviving spouse 'of prop- 
ertv held by the husband and vviic as tenants by the entirety is the same as if 
the surviving spouse had alone owvned the property from the date of its ac- 
quisitiou by the husband anni wife. 

On the other hancl, it is contended that this ruhng is wrong on 
principle; and that, even if it is right, it has no application to the 
instant, case, because tenancy by the entirety is not recognized in 
IHinois, where the real estate is located. 

It is ~true that tenancy by the entirety has not been recognized in 
Illinois since the enactinent, in 1861, of the married woman's act. 
A. conveyance to husband and wife as joint teiiants, and. not as tenants 
in common, creates s, common law joint tenancy, which, unlike a 
tenancy by the entirety, can be severed during the joint lives by the 
conveyance, of an undivided interest in the property by one tenant to 
a stranger. (Tain(er v. Bourne, 252 Ill. , 194, 96 X. K. , 892; Lapse v. 
8'entse, 826 Ill. , 688, 158 X. K. , 428. ) In the opinion of this once, 
however, the principle, of I. T. 1685 is not only correct with respect 
to tenancies by the entirety, but, also applies with equal force to 
joint tenancies, provided, of course, that the tenancy has not, been 
severed during the joint lives of the tenants. 

The basis Por determining the gain or loss froin the sale or ether 
disposition of property depends entirely, under the Revenue Acts, 
upon the method by which the property was acquired by the taxpayer 
If a surviving tenant by the entirety acquires an undivided. one half 
of the property when it is originally conveyed to husband and wife 
and acquires the other half, upon the death of the spouse, by bequest, , 
devise, or in'heritance, then the basis, on a sale by the survivor, is one 
half the cost price plus one-half the value at decedent's death; while 
if, on the original conveyance to husband and wife, each is reg~arded 



under the law as receiving the entire estate at that time, and thc sub- 
sequent death of. one spouse is looked upon, not as a transfer of his 
or her interest to the survivor, but merely as a, cessation of the 
decedent's interest leaving the survivor with the entire estate that he 
or she already hact under the original conveyance, then the basis on 
sz sale by the survivor is the original cost of the property, because 
he or she acquired the whole estate when that purchase price was 
paid. 

It is the latter view which prevails in the case of tenancies by the 
entirety, and the same reasoning applies to a sale by, the surviving 
joint tenant. The common law view, and the view still obtaining 
in the great majority of States which recognize the common law 
joint tenancy, is that, a conveyance to two persons as joint, tenants 
gives to each tenant the entt're estate, so that, on the death of one 
tenant, nothing passes from the decedent to the survivor, hut the 
interest of the decedent, merely ceases, and. the survivor has the entire 
estate that he already had from the beginning. In other words, the 
power of a joint tenant to sever the estate during their joint lives is 
not regarded, so long as it, is not exercised, as affecting the theory 
that each holds the entire estate, and that the survivor gets nothing 
new or additional when the Arse tenant dies. Thus, in 1 washburn 
on Real Property, star pages 404, 410, 419, it, is stated: 

A joiut-tenancy is deQned to be "when several yersons have any subject of 
yroyertv jointly between them in equal shares by purchase. " "Each has the 
whole and every part with the benefit of survivorship, Nnless Ne tenancy be 
seeered, . " In the quaint language of the law they hold, each "yer my et per 
tout, " the eiTeet of which, technically considered, is, that for purposes of tenure 
and szzrz?tvozslzty, each is the holder of the whole. L?ut for purposes of alzena- 
tzotz? each has only his own share. 

The interest which a joint-tenant has as survivor, is not a new one acquired 
by him from his cotenant, upon the latter's death, for Ms ozcn zntezwst is not 
chazzged ivz aroozznt, but only his cotenant's is extinguished. 

Xo charge, therefore, like a rent, or a right of way. , or a judgment, created 
by one cotenant, can bind the estate in tbe hands of the survivor, unless the 
charge be ereatecl by the one who becomes such survivor, or the creator of the 

. charge releases bis estate to a cotenant, who, as releasee, accepts, with that 
j part of the estate, the charge inhering therein by his own aet. 

In conveying his interest to a . stran~, a joint-beuant like a tenant iu com- 
mon, must do so by deed af grant with words of inheritance if it is intended to 

' 

pass an estate in fee. Whereas, in conveying to his cotenant, a release is not 
' only sutiicient, but is the proper form of making such conveyance, nor need 
Nere be any u'ords of irAerttance tu the scuse, since the one to whom the eon; 
veyance is made, zs already sezeed of tLe estate as a zctzole, and it is only 
nucleary to extinguish the right of his cotenant in order to invest him with 
the exclusive ownership of the entire estate. 1Italies supplied. ] 

And in 9 Ti8any, Real Property, second. ed. ition, pages 625, 698, 
629, it is stated: 

Xn the ease of a joint tenancy all the tenants have together, iu the theory of 
the law, but owe estate in the land and this estate each tenant orvns conjointly 
with the other cotenants. All the jomt tenants s "' ~ constitute for some 
purposes but one tenant, or, as it has been more syeciiically stated, each joint 
tenant is regarded as tenant of the zclzole for yurposes of tenzzre and szzrezcor- 

slzty, while for purposes of alienation and forfeiture each has an undivided 
sharc only. [Tbe author then states in a note that "this is apparently the 
meaning of the statement in the books that each tenant holds 'yer my et yer 
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tout, ' whether ' my ' means ' half, ' or whether it means ' nothing ' — a matter on 
which there has been a conflict of opinion, "] 

This doctrine of survivorship appears to be the result of, or. at l~ast 
associated with, the theory that the joint tenants together own but one estate, 
a theory which, rigidly applied, would recognize no distinct interest in one to 
pass on his death to his heirs or devisees, his claim being, as against the others, 
merely extinguished in that case. 

gl 

Somewhat analogous to the doctrine of survivorship, and like it 
based on the theoretical nature of a joint tenancy, is the rule that in the case 
of a devise to two or more persons, in such form or under such circumstances as 
otherwise to make them joint tenants, if it is ineffective as to one ~ ~ ~ the 
devise is effective in favor of the other person or persons * * * they taking 
the whole, And the same rule applies in the case of a conveyance inter vivos to 
two or more persons as joint tenants, which is for any reason not eiTective in 
favor of one of such persons. [Italics supplied. ] 

In Smith v. Douglas County (254 Fed. , 244), writ of error dis- 
missed for want of jurisdiction (258 U. S. , 474), it was held that a 
surviving joint tenant takes the property, not by gift, bequest, devise, 
or inheritance, but under the original grant; and that, consequently, 
a Nebraska statute imposing a tax on legacies, inheritances, and gift@ 
made in contemplation of death does not cover the interest of a 
deceased joint tenant. In Fleming v. F/eming (194 Iowa, 71, 174 ¹ W. , 946), the court said: 

The joint tenancy, when created, vests in each of the tenants a common right 
in the property which does not survive his death, unless he becomes the last 
survivor of all the tenants. ~ * ": In a legal sense, his death does not 
transfer the rights that he possessed in the property to the surviving tenants. 
Death does not enlarge or. change the estate. Death terminates his interest in 
the estate. It is rather a falling away of the tenant from the estate than the 
passing of the estate to others. 

Accordingly, it was held, in Wood v. Logus (167 Iowa, 486, 149 ¹ W. , 618), that on the death of a joint tenant his creditors have no 
rights in the property'as against the survivors, because the survivors 
take, not from the decedent, but directly from the grantor in the deed 
creating the tenancy. In Attorney Genial v. Clark (222 Mass. , 291, 
110 N. E. , 299), it was held that upon the death of one joint tenant, 
the other takes the whole estate, not by descent as the heir at law of 
the other, but as the sole surviving tenant, and that consequently 
decedent's interest was not subject to the State inheritance tax. In 
Chippendale v. /Vorth Adams Savings Banked (222 Mass. , 499, 111 
N. K. , 871), it was held that where a man deposited money in a 
savings bank to the account of himself and his sister as joint tenants, 
and his sister survived him, she took the deposit under the original 
contract with the bank, and not by gift to take effect on her brother' s 
death, and, consequently, compliance with the statute of wills was not 
necessary. In the case of Iu re Gunne@'s Estate (177 Cal. , 211, 170 
Pac. , 402), it was held that a transfer to joint tenants gives each of 
the tenants immediately the title and right of' possession and enjoy- 
ment of the whole property, and the survivor succeeds to no new title 
or right on the death of his cotenant. 

The same conclusion was reached as to the California and common 
law in 0'aeter v. English (C. C. A. , Ninth Circuit, 15 Fed. (2d), 6), 
where it was held that no part of the property held in joint tenancy' 
in that case was subject to Federal estate tax. The court said, ; 
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It has been held that under the civil code of the State, as at common law, in 
joint tenancy the title to the joint property does uot pass to and vest in the 
survivor upon the death of his eoteuaut, but each tenant is seized of the whole 
estate from the firs; that no change occurs in his title on the death of his 
cotenant; that it simply "remains to him" and comes wholly from the original 
grant, so that, after the death of one, the other, in pleading his title, can allege 
couveyance by the original grautor to himself. without meiitiouing his cotenant. 
(Estate of Gurnsey, 177 Cal„211, 170 Pac. , 402, ) That being the law, title to 
the property of Charles L. Ames did not vest in the survivor (Edith) upon the 
death of her cotenant (Annie); uor did it descend to her from her cotenant, 
for it had already vested in her by and at the time of the death of Charles L. 
Ames. [The latter having devised the property to Zdith and Annie as joint 
tenants. ] 

In the case of In re Leach, 's Estate (989 Pa. , 545, 128 A. . 497), 
in determining whether the State inheritance tax on tr'ansfers of' 

property applied to a joint tenancy between brother and sister, the 
court said: 

The court below has found a joint teuancy was created here when the library 
and its additions were secured, with the understanding that all the property 
acquired should belong exclusively to the survivor. This arrangement was put 
into eftect more than 20 years before the brother's death. "' ": ~ The sister' s 
rights then accrued, and the one-half did not pass to her by succession from 
him, but by reason of her contract of purchase. Under the rircumstances, uo 
collateral inheritance tax was chargeable 

The theory of joint tenancies outlined above obtains in Ilhnois, 
where the real estate in the instant case was located. In L&'natn v. 
Pelter (988 Ill. , 86, 119 N. K. , 996), ™~~e~ deposited. money in a 
bank to be payable either to herself or to the daughter or to the 
sur jivor of either. The court said: 

Tlie form of the certificates indicates an intention to create a joint tenancy 
in the monev. A joint tenancy is not confined to real estate, but may exist in 
personal property e "' *. The mother aud daughter were equally entitled to 
withdraw the entire deposit. Zach held during their joint lives subject to this 
right in the other, and upon the death of eitner the other held by the same title 
under the instrument creating the joint tenancy. The right of each party to 
receive from the bank payment of the money was the same and vested at the 
time the bank issued the certificates. No greater right accrued by the death 
of either party, but the right already existing in, the surcicor continued ichile 
that ichich had eatsted in the deceased ceased. There was therefore nothing 
in the nature of a testamentary disposition of the property; no gift to take 
effect at the donor's death. Whatever right Mrs. Zrwin [the daughter] had in 
the money was acquired from the certificates. [Italics supplied. ] 

It is true that under the Illinois inheritance tax statute, which 
imposes a tax upon the transfer of property, it is specifically pro- 
vided that the right of the surviving joint tenant to the whole prop- 
erty shall be " deemed " a taxable "transfer "; but the statute, itself, 
as well as Illinois cases decided since this inheritance tax provision 
was enacted (1919), show that that provision does not purport to 
change the nature of the tenancy itself, or state that there actually 
is a transfer from the decedent joint tenant to the survivor, but mere]y 
provides that the situation shall be treated as though there were a 

tenancy in common, and as though the deceased tenant had trans- 

ferred his interest to the survivor by will. The provision reads as 

fo]lows (Smith-Hurd Illinois Revised Statutes, 1M5, ch. 190, par. 
875, subsection 5): 

Whenever property, real or personal, is held in the joint names of two or more 

persons, or is deposited in bauks or other institutions ": " in the joint 

names of two or more persons and payable to either or the survivor, upon the 
of one of such persons the right of the surviving joint tenant or joint 



tenants, person or persons, to the immediate ownership or possession and enjoy- 
ment of such property shall be deemed a transfer taxable under the yrmisions 
of this act in the same manner as though the whole property to which such 
transfer relates was owned bv said parties as tenants in cominon and had been 
bequeathed to the surviving joint tenant or joint tenants, yerson or persons, by 
such deceased jomt tenant or joint depositor by will. 

In other words, instead. of providing that joint tenancies shall 
henceforth, for all purposes, be tenancies in common, the statute 
impliedly recognizes that joint, tenancies shall continue as theretofore, 
but provides that they shall be treated, for inheritance tax purposes 
onLy, as though the parties Lzd been tenants in common, and as 
though a transfer had been made by one to the other. That the, , 
parties are not actually tenants in conunon for other purposes was 
expressly recognized as recently as 1&26 by the Illinois Supreme 
Court in EngeSrecht v. L&'ngeSrecht (828 Ill. , 808, 158 N. F. , 827), 
when it stated: 

If the estate is hehi by several persons as joint tenants, it is not and, ean not 
be heM by them at the same tAne as tenants in, eovarson. It follows that to say 
of an estate that it is held by several persons as joint tenants is to say, -in 
effect, that it is not held by them as tenants in common. 

In Deslaurt'ers v. 8enesuc (1928) (881 Ill. , 487, 168 K. E. , 827), the 
Supreme Court, of Illinois again recognized that joint tenancy in the 
common law sense still existed in that State. In Pctrtridge v. Ber- 
Hner (1927) (825 IH. , 258, 156 N. Z. , 852) the court said: 

A. joint tenancy is a present estate in all the joint tenants, each being seized 
of the whole ' ~ *, [Italics suyplied. ] 

In I t'ese v. Hentze (826 Ill, 688, 158 N. E. , 428), it is stated. : 
point tenancy is detined as "where two or more have any subject of property 

jointly, in which there is unity of interest, unity of title, unity of time, and 
unity of possession. " (Z Blackstone's Com. , 180; gaant v. 8teeens, 241 Ill. , 
Si2, S9 X. K. , Sn. ) 

Since the statute does not change the general nature of joint ten- 
ancy in Illinois, it is obvious that it can have no effect for Federal tax 
purposes. As stated by the court in Allen v. He~gekr (82 Fed. 
(Qd), 69 C. C. A, Eighth Circuit, March 25, 1929 [see Ct. D. 92, 
on page 887]) with respect to the Federal estate tax law: 

the State statutes and State decisions are looked to for the purpose 
of determining the quantity and quality of the decedent's interest iu prop- 
erty 

But when that quantity and quality is found, then the federal 
courts must determine whether such interest is taxable under the Federal 
estate tax law. [&Vithout regard, that is, to the local inheritance tax law. ] 

As demonstrated above, the "quantity and quality" of a joint 
tenant's interest in property in IHinois is that each tenant owns the 
whole, and that the death of the first tenant constitutes a mere falling 
away of his interest, thereby giving the survivor nothing additional, 
but leaving him with what he had had from the beginning of the 
tenancy. I~t follows that the inheritance tax provision that for inher- 
itance tax purposes, only, a joint tenancy shaII be treated as though it 
were something di8erent from what it is, and as though the decedent 
had done something he did not do (i. e. , had devised or bequeathed 
an interest in the property to the survivor), can not affect Federal tax 
laws. 

There are occasional court decisions in which the view appears to 
be taken that because of the right of a joint tenant to sever the 
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tenancy and convey, inter vivos, an undivided interest to a stranger, 
the tenants hold "by the half. " not only for purposes of . alienation. 
and forfeiture, but- for purpos'es of tenure as well. It is not clenied 
that, in the absence of such a severance, the survivor takes the whole, 
but the death of the decedent appeare to be regarded as constituting, 
not a mere falling away of his intereS, but as ~a transfer of his inter- 
est to the survivor. This theory was r~ecently adopted by the Board 
of Tax Appeals with respect to the law of Michigan in the case of 
Sophia Weil (15 B. T. A, 965, nonacquieseence. see on page 76), 
and was believed by the Board. to represent the general view. 
With respect to the law generally, the Board relied on the case 
of Umi ted States v. Robertson (1910) (186 Fed. , 711, certiorari 
denied, 220 U. S. , 616). Iu that . case the War Revenue A. ct of tune 
18, 18&8 (ch. 448, 60 Stat. , 464), provided that a tax should be im- 
posed upon " " * * any personal property or interest therein 
transferred by deed, grant, bargain, sale, or gift, made or intended to 
take effect in possession or enjoyment after the death of the grantor 

to any person 
The Circuit Court of Appeals, Seventh Circuit, reversed the 

United States District Court for the Eastern Division of the North- 
ern District of Illinois, and held that und:er a written instrument 
creating a joint tenancy in personal property, each held title to his 
own proportionate share until his death, and, on the death of one 
tenant. the title to his share then vested for the 6rst time in the 
surviving tenants, and was subject to tax under the section of the 
War Revenue Act above quoted. There were no cases cited fron& 
Illinois or from any other jurisdiction to support the theory of joint 
tenancy there laid down, and Illinois cases taking the other view 
have been cited above, which were decided after the decision in 
Usted States v. Robertson was published. 

Under any theory it seems perfectly clear that the survivor gets 
nothing by bequest devise, or inheritance. Nothing passes bv be- 
quest, or devise, because the law is well settled. that, although a joint 
tenant may convey an undivided interest inter vivos, he can not 
pass such interest by will unless a statute expressly permits it, or 
unless, possibly; the devise is made in pursnance of a. prim agree- 
ment between the joint tenants. (33 C. 8. , 908; 1 Ti8any, Real 
Property, page 628; 1 Washburn, Heal Property, star page 412. ) 
Furthermore, there was not in the inst case, nor is there in the 
ordinary case, . any attwnpt to devise or bequeath the interest. 

It is equally clear that the interest can not pass by inheritance, 
because, if it did, the share of a joint tenant would go to his heirs 
or representatives, whereas, in fact, the entire property is in the 
surviving tenant, although he may be no relation whatever to the 
deceased. (. 1 Washburn, Real Property, star page 407, ) 

Indeed, the court, in United States v. Bobertson, did not hold that 
the share passed by bequest, devise, or inheritance, but that it was 
(to quote the statute) "transferred by deed, grant, bargain, sale or 
gift, made or intended to take effect in possession or enjoyment after 
the c[eath of the grantor or bargainor. " 

In other words, tile court may have considered a joint tenancy as 
being substantially a tenancy in common (with each owning an undi- 
vided one-half interest in the property) plus mutual promises, con- 
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stituting a contract, that whoever dies first shall have the other s 

property, which contract the law carries out, without requiring deeds& 

by a kind of legal "specific performance, " whereby the decedent's title 

to his one-half share is carried automatically to the survivor. 
the fallacy in this theory lies in the fact, first, that there are actually 

no such mutual promises in the ordinary case, and, second, that, if 
there were such promises, neither party would be f~ree to convey an 

undivided interest, inter vivos, to a stranger, whereas in truth, in the 

ordinary joint tenancy, either tenant 6 free to convey such an interest. 

As a matter of fact, there happened to be, in United States v. Robei"t- 

aon, express promises by the tenants that the property should go to 

the survivor, and it is possible that this fact infiuenced the court in 

regarding the transaction as one where each tenant in efiect conveyed 

an interest in the property to the others to take effect on his prior 
decease. 

In any event, it is clear that the Federal courts can not establish 

local rules of property for Illinois or for any other State, and the 
nature of a joint tenancy appears to be a rule of property as to which 

the State laws must, in general, govern, although the efiect of such 

local rules, for Federal tax purposes, is, of course, a Federal ques- 

tion. (A/hen v. Hengge$ei, supra; Carder v. English, supra. ) 
In spite of United 8tatea v. Eobertson, therefore, it appears that 

in Illinois, as in most States recognizing common law joint tenancies, 
the substance of the tenancy is that each tenant holds the entire 
estate, subject to a condition subsequent that the whole of it will ter- 
minate on the occurrence of his decease prior to the decease of the 
other tenant, and subject to the further condition subsequent that 
a portion of it will be divested by the execution of a conveyance, inter 
vivos, to a stranger of an undivided interest in the estate by the other 
tenant. h. joint; tenant differs principally from a tenant by the en- 
tirety in that the latter's estate is subject only to the first condition 
subsequent, while the former's estate is subject to both conditions sub- 
sequent. In either case, however, the tenant is looked upon as having 
the entire estate so long as a condition subsequent does not occur. 

With respect to tenancies by the entirety, there is no inconsistency 
involved in including the entire value of property jointly hehl in the 
gross estate of the decedent, ror estate tax purposes, and at the same 
time requiring that the basis in the hands of the survivor, for income 
tax purposes, shall be the original cost. The Federal estate tax law 
taxes "not the interest to which some person succeeds on a death, but 
the interest which ceased by reason of the death. " (Xoung cVen's 
Christian Assoc~ation v. Dalai's, 264 U. S. , 47; Ed~arda v. Slocun~, 
964 U. S. , 6l. ) Since, during the joint lives, each joint tenant, in 
legal theory, has the entire estate, it follows that the interest which 
ceases on the death of the first joint tenant is the entire interest, and. 
therefore the entire value of the property may properly be included 
in decedent's estate for estate tax purposes. The same theory requires 
holding that the survivor acquires the entire estate, not when decedent 
clies, but, on the original conveyance to the joint tenants, and that the 
basis in the survivor's hands is, therefore, the cost at that time. The 
Government. therefore, is not applying one theory of joint tenancy to 
the estate tax and another theory to the income tax, but is using the 
same conception of joint tenancy for both taxes. Moreover, the Reve- 
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nue A. ct contains specific instances of. the overlapping of estate and 
income taxes, so that Congress can not be said to have had any con- 
sistent intention that there should be no impinging of the two. The 
estate tax law does, however, make special provision f' or the situation 
where, as in the instant case, the wife contributes a part of the cost of 
the pr~operty. In that event the entire value of. ihe property is not 
included in the gross estate of the decedent, , whether the estate is a 
joint tenancy or a tenancy by the entirety, (See section 402(d), 
Revenue Act of 1921. ) (As the husband's estate was less than the 
exemption& no Federal estate tax was paid at all in the instant case. ) 
But there ls no corresponding authority in the income tax provisions 
of the Revenue Acts, which de6ne the basis of property for gain and 
loss purposes, for such a recognition or" economic as opposed to legal 
interests; nor has this ORice recognized such interests in determining 
the basis of property in the case of estates by the entirety. (I. T. 
1685, supra. ) It is the opinion of this OSce that in the instant case the basis of 
the property in the taxpayer's hands after her husband's death is the 
cost thereof (that is, the total sum paid for the property by the tax- 
payer and her husband), rather than one-half the cost plus one-half 
the fair market value at her husband's death. 

C. M. CEIARESTi 
Penn. o, t Connie/, Bureau of lnternu/ Eetienue. 

ARTECDE 1591: Basis for determining gain or loss from 
sale. 

REVENUE ACT OF 1926. 

Dower or statutory interest, value not having been returned to 
widow before her death. (See I. T. 2480, page 141. ) 

ARTiciz 1599: Stock or securities distributed in re- 
organization. 

REVENUE ACT OF 1926. 

Amendment of article 1599, Regulations 69. (See T. D. 4274, 
page 240. ) 

SECTION 206. — NET LOSSES. 

ARTEODE 1625: Net losses of partnerships, 
estates and trusts, and insurance companies. 

(Also Section 208, A. rticle 1658. ) 
REVENUE ACTS OF 1921, 1924, AND 1926. 

VIII — 88 — 4811 
O. C. M. 6680 

whenever the operations of a trust which comes within the 
provisions of section 704(b) of the Revenue Act of 1928 result 
in a loss for a given year, and the application of a proportionate 
part of that loss against the income of a particular beneficiary 
discloses a net loss for the beneficiary, such net loss may be claimed 
by him, under the Revenue Acts of 1924 and 1926, as a deduction 



in his return for the following year. The benenciary of a trust 
similar to the one considered in General Counsel's Memorandum 
4120 (C. B. VII — 2, 108) may likewise claim the benefit of the net 
loss provisions of these Revenue Acts. 

The capital gain provisions of the Revenue Acts of 1921, 1924, 
and 1920 are not applicable vvith respect to proiit derived from the 
sale of land covered by sucli trusts. 

An opinion is requested as to whether the net loss provisions 
of the Revenue Acts of 1994 and 1996 and the capital gain provisions 
af the Revenue Acts of 1M1 to 1926, inclusive, are applicable: 

(1) To the beneiiciaries of California real estate trusts which, ex- 
cept, for section 704(b) of the Revenue Act of 1M8, would be taxable 
as associations, but which are entitled to, and do, take advantage of 
that subsection l ailc1 

(9) To trusts similar to the one considered in General Counsel's 
Memorandum 4190, with a single beneficiary who, himself, manages 
and carries on the subdivision project, as his individual business. the 
trust being merely an incidental security device in the nature of a 
mortgage, constituting, for income tax purposes, neither an associa- 
tion nor a strict trust, the income being taxable directly to the 
beneficiary as though the trust did not exist. 

Considering first the trusts under section 704(b) of the 1998 Act, 
it appears that in General Counsel's Memorandum 4842 (C. B. VII — 2, 
108) it was stated: 

This language of section 704(b), Revenue Act of 1928, is unambiguous, and, 
under it, it is entirely clear that all the income of a trust coming within that 
section is taxable, at the option of the trustee, to the beneficiaries, whether dis- 
tributed or not, and without regard to the fact that under the terms of a particular 
trust instrument uo part of the income of the trust is distributed or made avail- 
able, or may be distributed or made available, to the beneficiaries until all of 
the capital costs of the trust. have been fully paid and all obligatious, whether or 
not secured by lien upon the trusi property, have been discharged. 

In General Counsel's Memorandum 5426 (C. B. VIII — 1, 148) it 
'was saic1: 

Once an election is made under section 704(b) to have the concern taxed as a 
trust, it is treated, under that section, mors like a partnership than like a strict 
trust, "' ~ "". The income is taxable to the beneficiarics whether distributed 
or dist. ributable, whereas, in the case of a strict trust, income vvhich is not dis- 
tributed or distributable is taxed to the trust as an entity. Consistency seems 
to require, therefore, that the beneficiaries should be allowed to deduct their 
propori. ioimte shares of the [operating] losses of the trust 

In view of these rulings and of the language of section 704(b), on 
which the rulings are based, it is evident tliat a subdivision trust, 
which is entitled to, and does, take advantage of that subsection, is 
not a taxable entity. The Revenue A. cts define a "taxpayer" as in- 
cluding "any person, trust or estate subject to a tax imposed by this 
Act. " Since trusts, as entities, are not "subject to tax" under section 
704(b), they are not taxpayers. The only persons "subject to tax" 
with respect to such trusts, and, therefore, the only "taxpayers, " are 
the beneficiaries. The trusts, like partnerships, are entities only for 
purposes of accounting. It follows that, as in the case of partner- 
ships, the business of such trusts niust be regarded as belonging to, 
and as being carried on by, the beneficiaries. 

Although the Revenue Acts provide that the net-loss provisions 
apply only to net losses from the operation of any trade or business 
"regularly" carried. on by the taxpayer, it has been held that a tax- 
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payer may "regularly" carry on more than one business and that a 
net loss sustained in any such business is deductible even though it 
is not the taxpayer's principal business. (Oscar K, Zysenbach, N 
H. T. A. , 716, C. B. VII — 9, lo. ) This once has held, further, that, 
since some degree of regularity is essential in order to distinguish 
isolated or sporadic transactions from a "business, " any cour~se of 
action, which is suSciently regular to constitute a business at all, is 
also a business " regularly carried. on. " As the Department has long 
maintained that the typical subdivision project, requiring consistent 
e6ort ansi attention over a considerable period of time, is clearly a 
business enterprise, it follows that it is a business "regularly carried 
on " within the meaning of the net loss provisions. 

It is also evident, from what has been said, that the business must 
be regarded as having been regularly carried on by the bene6ciaries, 
that is, by the taxpayers. " While many of them may not have 
taken active part in the business, it was carried on in their behalf 
and their lack of activity may be ignored, as in the case of silent part- 
ners, or as in the case of some of. the stockholders of a personal service 
corporation when the stockholders of such a corporation were taxed 
in the same manner as members of a partnership. (See I. T. 1655, 
C. B. II — 1, 198. ) 

Whenever, therefore, the operations of a trust which comes within 
the provisions of section 704(b) result in a loss for a given year and 
the application of a proportionate part of that loss against the in- 
come of a particular bene6iciary discloses a net loss for the bene6ciary, 
such net, loss may be claimed by him, under the Revenue Acts of 
1%4 and 1926, as a deduction in his return for the following year. 

A fortiori the bene6ciary of a trust similar to t' he one considered. 
in General Counsel's Memoranduni 4120, supra, may claim the benefit 
of the net loss provisions because, even apart from section 704(b) of 
the 1928 Act, the business of such a trust is the individual business 
of. the bene6ciary, the trust, as a separate entity, being ignored for 
income tax purposes. 

On the other hand, the capital gain pro~~sions of the Revenue Acts 
of 1921 to 1%6, inclusive, are not applicable to the income of trusts 
which come within the provisions of section 'F04(b) of the Revenue 
Act of 1928 nor to the type of trust referred to in General Counsel's 
Memorandum 4120, supra. In both cases, the subdivision project is 
a business enterprise and the land is its "stock in trade. " In both 
cases, the trust, as a separate entity, is 'ignored for tax purposes, so 
that both land and business must be considered as though they be- 
longed directly to the bene6ciaries or bene6ciary. It follows that 
the land is, in each case, the "stock in trade of the taxpayer, " that is, 
of the bene6ciaries or bene6ciary, and, under the 1924 and 1926 Acts, 
the land also constitutes "property held by the taxpayer primarily 
for sale in the course of his trade or business. " The result is, of 
course, that the land does not come within the meaning of the term 
"capital assets, " as defined in the Revenue Acts~ and the capital gain 
provisions are not applicable with respect to profit derived from the 
sale of the land. 

M. CiIii. REST) 
GeneraZ CoungeZ, B'av, of InternaZ Revenue. 
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SECTION 208. — CAPITAL GAINS AND LOSSES. 

ARTxcx. E 1651: Definition and illustration of capital 
net gain. 

REVENUE ACT OF 1926. 

Stock called in or bond redeemed before maturity date. (See I. T. 
o488, page 197. ) 

ARTxoLE 1658: Partnerships, estates, and trusts. 

REVENUE ACTS OF 1921, 1924, AND 1926. 

Profit derived from sale of land covered by a trust governed by 
section 704(b), Revenue Act of 1998, or a trust similar to one con- 
sidered in General Counsel's Memora~xxdum 4120 (C. B. VII — 2& 108). 
(See G. C. M. 6680, page 179. ) 

SECTION 209. — EA. RNED INCOME. 

A. RTxox. E 1661: Earned income. 

REVENUE ACT OF 1926. 

VIII — 48 — 4408 
G. C. M. 6645 

(1) Dividends received by a partnership form a part of each 
pari. ner's share oi' the partnership profits, and should be so in- 
cluded in applying the 20 per cent limitation provided for in 
section 209(a)1 of the Revenue Act of 1926 for the purpose of. 
determining the amount of the partner's share which represents 
compensation for his services. 

(2) That portion of dividends which is community income re- 
ceived by one spouse but properly reported in the separate return 
of the other spouse does not lose its character as clividends. 

(6) The spouse who actually rendered the services may treat an 
amount not in excess of 20 per cent of the half of his profits re- 
ported by him as earned income for the purpose of computing his 
earned income credit, 

An opinion is requested relative to the questions hereinafter stated 
arising out of the division of the profits from the M partnership 
between A and B, husband and wife, domiciled in the State of R, 
a community property State. 

It appears that A and B are both members of the partnership; 
that B s interest is 911/2 per cent, and is her separate property; and 
that, A. 's interest is 681/2 per cent, and is community property. The 
other 10 per cent is owned by a third party. The business of the 
partnership is such that both capital and labor are material income- 
producing factors. The husband received a salary from the part- 
nership of O6. 80x dollars. In addition to this, the husband received 
as his share of the partnership profits 115. 70x dollars, of which 
1. 88x dollars represented his share of dividends received by the part- 
nership. The husband's total partnership profit, therefore. , were 
142x dollars. The wife received 86x dollars as her share of- the paxt 
nership pro6ts, of which . 40x dollars represented her share of the 
dividends. The wife rendered no services to the partnership. 
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This case does not involve the question of whetlier a husband and 
wife can be niembers of the same partnership. If. the wife invests 
her separate property in a partnership she is entitled to share in the 
gains and profits of the enterprise. (Appeal of Elmer Klise, 10 
B. T. A. 

~ 
1284, C. B. VII — 2, 22. ) If husband and wife reside in a 

comniunity property State, the incoine of each which is community 
income may be divided pencling fiinal adjudication of the question 
as to the right of the Government to tax the entire community 
inconie to the husband. (See Mim. 3728, C. B. VIII — 1, 89. ) In 
the instaiit case the income of both husband and wife is community 
income. Therefore, each may report one-half' of the profits re- 
ceived by the other. 

As a part of the partnership profits of each was dividends and as 
only she husband rendered services to the partnership, a question 
arises as to how dividends should be treated in the separate re- 
turns of husband and wife and how the earnecl income of the hus- 
band should be determined for the purpose of computing his earned 
income credit. 

The examining oflicer excluded the husband's share of dividends, 
namely, 1. 83m dollars, from liis share of the profits and treated 20 
per cent of the balance, 140. 67m dollars, as earned income of the 
husband. This gave the husband earned income of 28, 13m dollars 
on which his credit v as computed. The wife's earned income credit 
was computed on $5, 000, the minimum allowance. The dividends 
received by the husband were allowed as a, credit against his net 
income and the dividends received by the wife were allowed as a 
credit against her net income. 

Another position taken in the same case is that as the amount 
distributed to A. and B was 178x dollars& and as the returns were 
filed on a community property basis, one-half of 178m dollars, or 
89x dollars, was the amount to be reportecl by the husband, and that 
his earned income credit was, therefore, 20 per cent of 89m dollars, 
or 17. 80m dollars, instead of the amount shown in the report. 

Still another view is that only 20 per cent of one-half of 140. 67m 

dollars (the husband's share of. the profits less his share of the divi- 
dends), or 14. 06m dollars, was earned income of the husband. 

These conflicting views raise three specifiic questions: 
(1) In determining the portion of partnership profits which 

may be treated as earned income in eases where the partnership is 
engaged in a business in which both capital an(1 labor are material 
income-producing factors, should the 20 per cent be computed on 
the total share of the profits of the partnership or on the total share 
less dividends l 

(2) Is the wife in a community property State entitled to treat 
the half of her husband's partnership profits reported in her return 
as including one-half of the dividends received by the husband'l 
The same question also applies to the husband in case the wife is a 
member of a partnership and receives dividends from the partner- 
ship. 

(8) Is the husband's earned income for the purpose of coinputing 
the credit limited to 20 per cent of his share of the profits, 20 per 
cent of the half of his share reported by him, or 20 per cent of the 
sum of half of his share and half of his wife's share) 

92o26' — 60 — 16 
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Section o09 of the Revenue Act of 1926 contains the following pro- 
visions: 

(a) leer the purposes of this section— 
(1) * ' " In the case of a taxpayer engaged in a trade or business in 

which both personal services and capital are material income producing factors, 
a reasonable allowance as compensation for the personal services actually 
rendered by the taxpayer, not in excess of 20 per centum of his share of the 
net profits of such trade or business, shall be considered as earned income. 

(c) In the case of the members of a partnership the proper part of each 
share of the net income which consists of earned income shall be dete!mined 
undei rules and regulations to be prescribed by the Commissioner with the 
appioval of the Secretary and shall be separately shovvn in the return of the 
paitnership and shall be taxed to the members as provided in section 218. 

Article 1661 of Regulations 69 provides in part as follows: 

The earned income credit will be allowed to the members of a 
partnership with respect to the share of the net income belonging to each 
which consists of earned income. There must be iucluded in the return of the 
partnership a. statement showing- 

()) The amount of earned income as defined in section 20&(a) and article 
1662, a. lid 

(2) The names of the members and the amounts of their respective shares 
of earned income. (See article 412. ) 

Article 41o of Regulations 69 provides in part as follows: 
The return of a partnership shall state specifically— 

(e) The names and addresses of the individuals who would be entitled to 
share in the net income of the partnership if distributed; 

(f) The amount of the distributive share of such net income of each such 
individual; 

(g) The part of such share of the net income which consists of earned 
incmne; and 

(h) Such other facts as are required by Eorm 1065. 

Instruction 13 on Form 1065, "Partnership return of income, " 
provides in part: 

Earthed, income. — Each member of a partnership engaged in a trade or business 
in which both personal services and capital are material income-producing fac- 
tors may claim a reasonable amount as compensation for personal services 
actu" lly rendered, not in excess of 20 per cent of his share of the nei, profits, 
which amount shixll be considered as earned income and shall be separately 
shown in column 4, for the purpose of claiming on the individual return the 
credit. of 25 per cent of the tax on earned net income. 

Under the regulations referred. to above and the instructions con- 
tained on Forin 1065, an amount not in excess of 90 per cent of the 
share of a partner who actuary rendered personal services may be 
treated as earned income. Dividends received by a partnership are 
part of the partnership profits which are distributed to the members 
and form a part of each partner's share. Such dividends should 
therefore be included in the share of the profits in determining the 
amount of the partner's share which represents compensation for his 
services. In this corinection see I. T. BMH (C. B. VI — 1, 91). 

The second question is whether that portion of dividends which is 
community income received by one spouse but properly reported in 
the separate return of the. other spouse loses its character as divi- 
dends. The conclusion of this o%ce is that it does not. Accordingly, 
if dividends are received by the husband and are community income, 
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the half ot such colilnlunity income reported by the wife retains its 
character as dividends, and the wife may credit the amount of the 
dividends reported by her against net income for norlnal tax pur- 
poses. The husbandis credit for the same purpose is limited to the 
amount of dividends reported in his return. 

In connection with the third question, reference is made to Mimeo- 
graph 8283 (C. B. IV — 1, 14), issued under the Revenue Act of 1024, 
relative to the computation of the earned income credit. It was held 
in part (2) (c) of this nlimeogrraph with respect to the earned income 
of a pa, rtnership: 

(c) In the case of a partnership which is engaged in a trade or business 
ln which both capital and labor are material income-producing factors, each 
partner who renders services may consider as reasonable corripensation for 
such services an amount not in excess of 20 per cent of his share of the net 
profits of the partnership. A. niember of the partnership who does not render 
services to the partnership may not consider any nart of his share of the 
profits as earned income. 

AVith respect to the credit allowable when husband and wife file 
separate returns in States having community property laws it, was 
helcl in part 7(b)1: 

(1) Since "earned income" is the amount received as compensation for the 
personal services actlally rendered by the taspaycr, the spouse in a com- 
munity property State who reports half of the earned income received by the 
other spouse inay not treat that portion of such income in excess of $5, 000 
s. s earned income for the purpose of computing the credit; $5, 000 of such 
inconie niay be treated as earned net income by reason of the fact that every 
individual taxpayer is entitled to consider the first $0, 000 as earned net income. 
The spouse who actually performed the services for which the income was re- 
ceived may compute his or her credit on the actual nniount of the earned income 
reported in his or her return up to $10, 000. If the husband is engaged iii a 
trade or business in which both capital and labor are material income-producing 
factors, his earned income from the business, for the purpose of computing the 
credit, is o0 pcr cent of the half of the profits reported by him. 

In other words, the earned income credit, in all cases where the 
amount of earned net income is more than '@, 000, inures to the 
benefit of the pessosi, 2nho performed the services, to the extent that, 
he is required to report the compensation for such services in his 
gross income, and is not a benefit which inheres in the income itself. 

It is the opinion of this oEice that the same principle applies in 
computing the earned income of a partner in cases where. the spouses 
report such income in separate returns as was applied to earned in- 
come from a business in Mimeograph M88, quoted above. The 

'spouse who actually rendered the services may treat an anlount not 
in excess of 20 per cent of the half of his profits reported by him as 
earned income for the purpose of computing his earned. income credit. 

In the instant, case the partnership profits of the husband and wife 
are as follows, and shouM have been so shown on the partnership 
return: 

Hush end's 
shore. Wife's slisre. 

Dividends 
Zeroed income 
Bslsnee of propre 

Toiel 

Bol/srs. 
l. 33z 

23. 40s 
112. 27s 

Jioitars. 
. 40s 

35. 60z 
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The amount shown above as earned income, name]y 28 40~ dollars, 
represents 20 per cent of 142x dollars, the husband's share of the 
partnership profits, including the salary paid to him. One-half of 
the husband's share of the profits is Yla dollars, and 20 per cent of 
this amount is 14. 20m dollars. 

There should be reported in the husband's separate return, one-haH 
of each item of his share and one-half of each item of his wife's share. 
This would result in the husband reporting- 

. 67x 'dollars+ . 20m dollars= . 87m dollars 
Earned income 14. 20m dollars = 14. 20@ dollars 
Balance partnership profits 50. 18x dollars+17. 80x dollars=78. 98s dollars 

Total 71m dollars+ 18m dollars = 89m dollars 

The husband's earned income credit should be computed on 14. 20a 
dollars. The wife's earned income credit should be computed. on 
$5, 000, the minimum allowance. 

C. M. C~HEsT, 
6'evieral Course/, Bm'eau o j Internal Ee~enme. 

AETzci. E 1662: Definitions and limitations. 

REVENUE ii. CT OK 1926. 

VIII — 32 — N01 
6. C. M, 6568 

A. loss in one business in which both personal services and capital 
are material income-producing factors is not a deduction in comput- 
ing the net profit from another business in which both personal 
services and capital are material income-producing factors; neither 
is the loss a deduction which is properly allocable to or chargeable 
against earned income. Such a loss is not allocable to or charge- 
able against any particular item of income. 

While the loss in one business will operate to reduce total net 
income and thereby reduce the tax payable, it will not reduce the 
amount of the earned income. 

An opinion is requested as to whether in case a taxpayer has more 
than one business in which both personal services and capital are 
material income-producing factors, and sustains a loss in one and 
derives a profit from the other, the loss should be applied against the 
profit and 20 per cent of the remainder taken to determine the tax- 
payer's earned net income from such business. 

The statute involved is section 209(a)1 of the Revenue Act of 
1926, which provides as follows: 

SEo. 209. (a) For the purposes of this section— 
(1) The term "earned income" means wages, salaries, professional fees, and 

other amounts received as compensation for personal services actually rendered, 
but does not include that part of the compensation derived by the taxpayer for 
personal services rendered by him to a corporation which represents a distribu- 
tion of earnings or profits rather than a reasonable allowance as compeusation 
f' or the personal services actually rendered. In the case of a taxpayer engaged 
in a trade or business in which both personal services and capital are material 
income producing factors, a reasonable allowance as compensation for the per- 
sonal services actually rendered by the taxpayer, not in excess of 20 per centum 
of his share of the net profits of such trade or business, shall be considered as 
earned income. 

The question presented arises in the case of A, who in 1926 re- 
ceived partnership income of 8z dollars and sustained a loss from 
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another business carried on by him of z dollars. Personal services 
and capital were material income-producing factors in both busi- 
nesses. 

The contention is made that where a taxpaver has niore than one 
business in which both his personal services and capital are material 
income-producing factors and he sustains a loss in one ancl derives a 
profit from the other, the profit from the one should be reduced by the 
loss sustained in the other in order to determine the net amount of' 

profit attributable to his businesses in v. hich both his personal serv- 
ices ancl capital are material income-proclucing factors. It is not 
believed that this contention is sound. 

An inclividual may engage in one business with separate depart- 
ments or in several di8erent businesses which are in no way related ex- 
cept by a common ownership. If each separate business in which, . a tax- 
payer is engaged is one in which both personal services and capital are 
material income-producing factors and the taxpayer actually renders 
substantial personal services in the conduct of each business, 20 per 
cent of the taxpayer's net profit from each business shall be treated 
as compensation for the personal services actually rendered by the 
taxpayer under the provisions of section 909(a)1. A. loss in one 
business in which both personal services and capital are material 
income-producing factors is not a decluction in computing the net 
profit from another business in which both personal services and 
capital are material income-producing factors; neither is the loss a 

, decluction which is properly allocable to or chargeable against earned 
income. Such a loss is not allocable to or chargeable against any par- 
ticular item of income any more than a loss by fire o~f the residence 
of a taxpayer and a charitable contribution are deductions properly 
allocable to or chargeable against a particular item of income. Such 
items of deductions are chargeable against, total income. 

The fact that a taxpayer gets nothing for his services in a business 
which results in a loss should not operate to reduce the amount of the 
compensation for his services rendered to the business which results 
in a. net profit. While the loss in one business will operate to reduce 
the taxpayer's total net income, and thereby reduce the tax payable, 
it will not reduce the amount of his earned income. 

C. M. CIIAREST) 
GeneraE Pounce/, Bureau of Interne/ Revenue. 

PART II. — INDIVIDITAI S. 

SECTION 212. — NET INCOME OF INDIVIDUAI, S 
DEFINED. 

ARTIULE 23: Bases of computation. 

REVENUE ACT OP 1926. 

Revocation of I. T. 9377 (C. B. VI — 9, 59) in so far as inconsistent 
with General Counsel's Memorandum 6667 (page 94). (See I. T. 
9490, page 195. ) 
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AETzcr. z 23: Bases of computation. 

REVENUE ACT OF 1926. 

Accrual of real and. personal property taxes in Minnesota. (See 
6. C. M. '7235, page 197. ) 

SECTION 213(a), — GROSS INCOME DEFINED: 
INCLUSIONS. 

AETlcLE 31: What included in gross income. 

REVENUE ACT OF 1926. 

VIII — 26-4251 
6. C. M. 6351 

Cash bonuses paid to a wife living with her husband and domi- 
ciled in the State of Texas, in consideration of her execution of oil 
leases on real estate inherited and owned by her in fee simple prior 
to her marriage, constitute the separate income of the wife and 
should be included in her separate return. 

An opinion is requested as to whether cash bonuses received. by a 
married woman in Texas under the facts hereinafter stated. are 
separate or community income. 

It appears that A, prior to her marriage, inherited certain lands 
located in R County, Tex. In the year 1925, subsequent to her 
marriage, A. executed certain oil and gas leases, in which her hus- 
band joined, to the M Company and various other lessees, in con- 
sideration of the execution of which each lessee paid to A certain 
cash bonuses and further agreed to deliver to the credit of A free 
of cost in the pipe line one-eighth part, of aH oil produced and. saved 
from the leased premises. The cash bonuses paid. to A in 
amounted to 42. 8a dollars. In their separate returns for 1925 A and 
B, her husband, treated the bonuses as community income, and each 
spouse reported one-half thereof. 

An audit in the OSce of the collector of'internal revenue was there- 
after made, as a result of which the entire amount of the bonuses w» 
treated as the separate income of A. An additional assessment against 
A. was made in the amount of 2. 4& dollars, which amount A paid on 
January —, 1928. On January —, 1928, B filed a claim for refund of 
u dollars, alleging that he had overpaid. his tax for the year 1925 in 
such amount because he had erroneously included in his 1925 return 
one-half the bonuses received by his wife in that year. ' It is contended, on the one hand, that the claim for refund of the 
husband should be rejected and that the additional tax paid by the 
wife should be refunded upon the theory that the bonuses constituted. 
community income and therefore were properly reported in the first 
instance by both A and B. On the other hand, it is urged that under 
the law of Texas the bonuses are the exclusive and separate property 
of the wife and therefore are to be reported by her alone. Thus the 
issue is presented whether cash bonuses paid go a wife, living with. her 
husband and domiciled in the State of Texas, in consideration of her 
execution of oil leases on real estate inherited and owned by her in 
fee simple prior to her marriage, constitute conamunity income or the 
separate income of the wife. 

1t is now well established that bonuses and royalties derived from 
mineral leases (including oil lease)) constitute ordi. nary income sub- 
ject, both to normal tax and ~u~t~x. (Eo8enbet'get' v. 3fcCaMghn, 



C. C. A. , 25 Fed. (2d), 699, cert. denied. 278 U. S. , 604; John FIirschi 
v. Vnitecl States, Cou~rt of Claims, May 6, 1929; appeal of Nelson 
Land Roil Co. , 8 B. T. A. , 315; FIenng L, . Berg et al. v. Commissioner, 
6 B T A 

y 
1287 j E FI. FIaslett v. Commissioner, 10 B. T. A, 332 

James E. Parley et al. v. Commissioner, 16 B. T. A. , 441; O. C. M. 
4299, C. B. VII — 2, 116. ) Hence it remains necessary in this case only 
to determine to whom the bonuses should be taxed, 

For the purpose of cletermining the respective rights of A and B 
in and to the fund which the bonuses constituted, the Jaw of Texas 
must be considered, for it is settled that the Federal courts follow 
the State courts where they have spoken in regard to the property 
rights of their citizens. (DeVanghn v. IIutchinson, 165 U. S. , 566; 
Erie Eai7roacl Co. v. IIiit, 247 U. S. , 97. ) In this nianner the Fed- 
eral courts apply the State law in determining the owner of the 
fund regarded as income, and so ascertain the person to whom that 
income is to be taxed. (Etta Ea&n, Administratn'x, v. Contmis- 
sioner, C. C. A. 3d Circuit, April 9, 1929; 6. C. M. 4596, C. B. VII — 2, 
188; I. T. 1267, C. B. I — 1, 212; I. T. 2349, C. B. VI — 1, 78; T. D. 
2987) C. B. 2, 180. ) 

In Stephens v. Stephens (Tex. Civ. App. , 292 S. W. , 290), the 
husband sued his wife for a divorce and for a decree that the entire 
amount of royalties derived from the leasing of his separately-owned 
real estate acquired before marriage constituted his separate prop- 
erty. From a decree in favor of the husband the wife appealed, 
and the Court of Civil Appeals of Texas aturmed the judgment. 
Rehearing was denied, and, as an application for writ of error was 
denied for want of jurisdiction by the Supreme Court of Texas, the 
case is authority in that State. In the course of its opinion the 
Court of Civil Appeals stated: 

It has alvvays been held in this State that the cousideration received for 
the separate estate of the husband or wife, whether money or property, con- 
tinues to be separate property (Ckappell v. tlfcIntyrc, 0 Tex. , 161; Oliver v. 
Robertson, 41 Tex. , 422), and that the separate estate may undergo mutations 
and changes and still remain separate property so long as it can be clearly 
traced and identified. (Arnold v. Leonard, 114 Tex, 58fi. 278 S. W. , 802; 
Rose v, If ouston, 11 Tex. , 824, 62 Am. Dec. , 47S; Schmidt v. Ifuppmaun; 78 
Tex. , 112, 11 S. %'. , 175. ) 

The land is separate property. The oil in place is realty capable of distinct 
ownership, severance, and sale. It is a part of the corpus of appellee's sole 
estate He conveyed his oil and received as the principal consideration therefor 
one-eighth of the production. No skill, labor, . or supervision of either of the 
spouses, and no commuuity property was expended iu the sale or production. The 
oil and the proceeds thereof received by appellee were neither rent nor profits, 
within the meaning of the Iaw making such common property, but the considera- 
tion for separate realty. Extracting the oil from beneath the surface depletes 
and exhausts forever the corpus of his separate property; removing it to the 
top of the ground changes it from real to personal property; but such change 
or mutation, and the money received, are definitely traced, aud, in our opinion, 
the fund in controversy belonged to appellee in his sole and separate right. 

(See also James E. Parce@ et al. v. Comvnisrioner, supra. ) 
In view of the foregoing, it is the opinion of this once that, the 

bonuses were the separate property of A and must be taxed as her 
separate income. It follows that no part of the bonuses should be 
included in B's separate return, and that any refund due B by reason 
of such fact should be allowec[. 

C. M. CnxnusT, 
General Counsel, , Bureau of Internu/ Eeeenfje. 
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ARTIOLE 89: Sale of stock and rights. 

REVENUE 4CT OF 1926. 

Rights to subscribe to bonds. (See I. T. 2494, page N. ) 

ARTIOLE 44: Sale of real property involving deferred 
payments. 

REVENUE ACT OF 1926. 

Sales during fiscal year ended in 1928 and computation of tax 
attributable to that part of the fiiscal year falling in the calendar 
year 1927. (See I. T. 2518, page 121. ) 

ARTICLE 48: Improvements by lessees. 

REVENUE FACT OF 1926. 

Amendment of article 48, Regulations 69. (See T. D. 4281, 
page 244. ) 

ARTIcLE 50: When included in gross income. 

REVENUE ACT OF 1926. 

VIII — 44 — 4411 
G. C. M. 6982 

Under the provisions of a lease between the taxpayer and the 
M Company, title to a building and other improvements erected by 
the M Company (lessee) on land of the taxpaver (lessor), situated 
in the State of New York, is expressly provided to be and remain 
in the lessee, its successors or assigns, until the termination of the 
lease and/or until i, he termination of the last term of the three 
renewals provided for in the lease, and such building and improve- 
ments do not become the taxpayer's property until such termination. 

Held, that the taxpayer derived no taxable income upon the com- 
pletion of the building and other improvements erected by the 
lessee on the land owned by the taxpayer. 

A. n opinion is requested as to whether the 0 Company, the tax- 
payer, derived taxable income upon the completion of a building and 
other improvements erected by the M Company, a lessee, upon land 
owned by the taxpayer. 

The 0 Company is the fee simple owner of certain real property 
situated in the State of New York. On April —, 1925, the 0 Company 
entered into an agreement with the M Company. in which it had no 
financial interest, whereby the 0 Company agreed to lease the prop- 
erty to the M Company for a period of 21 years from April —, 1925. 
The agreement also granted to the lessee three options to renew the 
lease for a further period of 21 years under each option. The lessee 
agreed to improve the premises by erecting thereon a new building 
to cover substantially the whole of the premises which should cost the 
lessee not less than x dollars and which should be completed by 
September —, 1926. 

Article — of the lease in question reads as follows: 
—. That the title to all buildings, all alterations and all other improvements 

and fixtures and to all boilers machinery, elevators, apparatus, electric and 
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gas fixtures, equipment, decoration, furnishings and all personal property used. 
by the tnmnt, its successors or assigns, in the maintenance and operation of 
the said demised premises and all replacements and betterments tlmt shall be 
erected, made or placeil on the demised prenrises by the tenant, its successors 
or assigns, shall be the property of the tenant, its successors or assigns, but 
nt ihe expiration of the demised term or other sooner tern&ination thereof, or, 
if this lease;hall be renewed ss hereinafter provicled, at the expiration of the 
last term for which the same shall be reuewed or other sooner . termination 
thereof, shall vest in the landlord, its successors and assigns, forever and 
become at that time their property free from any anil all right, title or interest 
of the tennnt, its successors or assigns therein. 

Furthermore, article — of the lease in question makes it obligatory 
upon the lessor to renew the lease upon the expiration thereoi', and 
so on for two additional renewals, thus in effect providing for four 
leases of 21 years each. This article also provides that upon each 
renewal of the lease the rental shall be calculated as "a net annual 
rental of 6 per cent of the full value of the land at the expiration 
of this lease, to be determined by appraisal as herein provided. " 
Provision is thereupon made that the appraisers shall "determine 
the value of the land demised at the time of such valuation 
considering it as a vacant piece or parcel of land at its full and fair 
value at private sale. " 

It is thus clearly apparent that the parties to this lease intended' 
that the title to the building and other improvements should remain 
in the lessee, its successors and assigns, until the expiration of the 
last lease, unless otherwise sooner terminated, and that the title to 
the building and other improvements should not vest in the lessor 
until such termination. 

It is the law in New York State that title to buildings or per- 
manent improvements erected by a lessee vests in the lessor, but by 
agreement the lessee may reserve his title thereto, in which case the 
improvements belong to the lessee and not to the lessor. (See 8mith 
ck Brt'tton v. Benson ck Peewee, 1 Hill (N. Y. ), 176; People v. Board 
of l'ax Assessors, 98 N. Y. , 808; People v. Commissioners, 80 N. Y. , 
578; Precht v. A'oteard, 187 N. Y. , 186, 79 N. E. , 847; People v, 
Batcher, 153 N. Y. , 98, 47 N. E. , 46. ) 

It is evident that the provisions of the lease here under considera- 
tion differ materially from the provisions contained in the ordinary 
lease. A. rticle 48 of Regulations 69, 3A'lier v. Gearin (258 Fed. , 
225, certiorari denied 250 U. S. , 667), and Cryan v. Wardell (268~ 

Fed. , 248) deal with cases where title to improvements erected by a 
lessee vests upon completion in the lessor, and have no application 
to the situation here presented. 

In view of the foregoing, it is the opinion of this office that the 
0 Company, the taxpayer, derived no taxable income upon the com- 
pletion of the building and other improvements erected by the lessee 
on the land owned by the taxpayer. 

C. M. CHAltzsT, 
General Counse/, Bureau of Interna/ Pe~enue, 
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SECTION 218(b). — GROSS INCOME DEFINED: 
EXCLUSIONS. 

ARTIOLE 89: Additional exclusions from gross income. 

REVENUE ACT OF 1926. 

Amendment of article 89, Regulations 69, to include Greece in 
the list of countries which satisfy the equivalent exemption require- 
ment of section 218(b)8 of the Revenue Act of 1926. (See T. D. 
4269, page 146. ) 

SECTION 214(a)1. — DEDUCTIONS ALLOAVED INDI- 
VIDUALS: BUSINESS EXPENSES. 

ARTIGLE 107: Treatment of excessive compen- 
sation. 

REVENUE ACT OF 1926. 

VIII — 44-4412 
G. C. M. 6952 

A corporation took a deduction in its income tax returns for 
1925 and 1926 on account of salaries paid to certain officers who 
were stockholders. A portion of the salaries paid was disallowed 
on the ground thai. , to the extent of the amount disallowed, the 
salaries were excessive and unreasonable. The excessive amounts 
paid did not bear a close relationship to the stock holdings of the 
respective officers. 

Held, that the ofrrcers can not recover the tax paid on the ex- 
cessive amounts received as salaries but disallowed as a deduction 
to the corporation. 

An opinion is requested as to the taxable status of amounts received 
in 1925 arid 1926 by C, the taxpayer, as part of his salary from the 
M Company& but disallowed as a deduction to the corporation because 
excessive and unreasonable. 

The M Conlpany was incorporated in the spring of 1925 with a 
paid-in capital of 80x dollars. The original issue of stock was sub- 
scribed and paid tor in cash as follows; 

Dollars. 
7. 5z A 
7. 5a 

Total 

The stock of B was canceled and then reissued on April —, 1925, 
to D, a child of A, and was paid for by him. No other change in 
stock ownership occurred during the years in question — that is, 1925 
and 1926. It therefore appears that D and A. each owned one-fourth 
of the stock, while the taxpayer owned one-half. 

The M Company, on its return for 1925, took a, deduction for OK- 

cers' salaries of 5. 58' dollars, of which 2. 79x dollars, or one-half, 
was paid. to A. and a like amount to the taxpayer. Again, in 1926 it 
took a deduction of 6. 02x dollars for oflicers' salaries, of which one- 
half, or 8. 01x dollars, was paid to A ancl a like amount to the tax- 
payer. The latter reported the amount thus paid him as salary in 
his indiviclual returns for 1925 and 1926, and paid the tax upon 
the same. Upon examination of the corporation's returns, the rev- 
enue agent disallowed. 2. 4x dollars of the amount paid as oflicers' 
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salaries for each year, upon the ground that to that extent the salaries 
were excessive ancl unreasonable. He judged the salaries excessive 
by comparison with the salaries of oScers of corporations engaged 
in the same line of business and also by comparison with gross sa~les 
of. the corporation. He further took the position that to the extent 
of the excess the payments were dividends or a return of capital to 
the stockholders. The taxpayer now contends that inasmuch as the 
corporation did not have any surplus in 1925 or 1926, out of which 
dividends could have been paid, the excessive payments (that is, the 
excess of the payments over a reasonable salary), not being in excess 
of the cost of his stock, should be held to be a return of capital and. 
not taxable income. He therefore seeks to recover the normal tax and 
surtax which he paid on account of the inclusion of 1. 9x dollars in. 
his return for each of the years in question, relying on article 1544 
of Regulations 69, which provides in part that: 

Any distribution (not in partial or complete liquidation) made by a corpora- 
tion to its shareholders otherwise than out of increase in value of property 
accrued prior to March 1, 1013, or earnings or profits, shall be taxable to the 
reoipient only if and to the extent thai. such distribution exceeds the ba, sis of 
his stook 

As the Revenue Act of 1M6 permits only a reasonable allowance 
for salaries to be taken as a deduction from gross income (see section 
284(a) 1 of the Revenue Act of 19o6 and article 106, Regulations 69), 
it will often happen that a corporation which'has paid excessive 
amounts as salanes can not deduct the same to the extent of the ex- 
cess (see J. Lieing8ton P. Co. v. United 8tate8, Court of Claims, 
decided May 6, 1929) and, at the same time, the recipient, will be 
obliged to pay both normal tax and surtax on the same (United 
8tutea v. 8nook, 94 Fed. (M), 844). A. s was said in the Snook 
case, "The fact that an unreasonable salary paid can not be fully 
availed of by the corporation as a deduction in fixing its taxes under 
the tax law has no bearing on the recipient and his tax liability. 
This is quite evident in case the ofBcer does not happen to be also a 
stockholder. " The disallowance of the deduction to the corporation 
in the instant case therefore does not of itself entitle the ofRcer, who 
has received the amount disallowed the corpclration as a cleduction, 
to escape tax thereon. 

It is unnecessary to decide what the result would be if the excessive 
payments bore a close relationship to stock holdings, there being no 
surplus to clistribute. Perhaps, in such a case, on the portion dis- 
allowecl as a deduction, the ofhcer should pay no tax, on the theory of 
article 1544 that there has simply been a return of capital with re- 
spect to the stock. (Cf. Daniel W'inclnt et u/. , Ezecntova, v. Gardner, 
Circuit Court of Appeals, Second Circuit, o9 Fed. (2d), 886. ) 
Article 107 of Regulations 69 provides in part that- 

in the case of excessive payments by corporations, if such payments 
correspond or bear a close relationship to stock holdings, and are found to be a 
distribution of earnings or profits, the excessive payments will be treated as a 
dividend, and will thus be exempt from the normal tax in the hands of the 
recipient. 

In cases where the recipient, of excessive payments, which have 
been paid out of surplus, has sought to escape the normal tax on the 
amount disallowed the corporation as a deduction, it has been con- 
sistently held that, unless the excessive payments bore a close rela- 
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tionship to stock holdings, they would not'be regarded as dividends 
in the hands of the recipient. (Jo~tor&, Lieir&piton v. United States& 
Court of Claims, decided May 6& 1929 j Afar B. Brea' et a/. 

& 
E~ec~- 

tors& v CoM'r&x& 8$0r&e'r& 6 8 T A 
& 

579& C 8 VI I 1, 4. ) 
A dividend& or, in fact, , any distribution of corporate assets among 

stockholders, must be made in proportion to the respective stock 
holdings. "It is an undoubted general rule that, in the absence of 
agreement to the contrary, all persons who own shares of stock in a 
corporation at the time a dividend is declared are entitled, as a 
matter of absolute right, to share ratably in the dividend in propor- 
tion to their respective shares, without discrimination and regard- 
less of the time when their shares were acquired. " (Fletcher Cyclo- 

edia of Corporations, section 3699. ) 
" Dividends among stock- 

holders of the same class must always be pro rata, equal, and without 
discrimination or preference. * " * The directors have no au- 
thority to declare a dividend on any other principle. They can not 
exclude any portion of the stockholders from an equal participation 
in the pro6ts of the company. " (Fletcher, supra, section 3674, ) 
There can be no doubt that the same rule applies to dividends 
illegally paid out, because they impair capital, and which are in effect 
distributions of capital. In any event, all stockhohlers in th same 
. class are to be treated alike. In the instant case, the excessive pay- 
ments do not bear, a close relationship to stock holdings. The rule 
contended for by the taxpayer does not, therefore, apply, and the sum 
paid him as salary is taxable as such. 

The fact that the revenue agent termed the excessive payments 
dividends or a return of capital is of no consequence. In bohr&stow 
Limr&, g8ton v. Ur&ited States, supra, the Court of Claims dispelled any 
doubts on this score in the following language: 

Whatever else may be said, it is indisputable that the sums paid the 
plaintiff were, in fact, paid to him as salary, and in no way predicated upon his 
stock holclings in the corporation. It is true that the Commissioner 1ustificd 
the disallowance of the sums here involved, as deductions from the gross income 
of the corporation, upon the basis of a distribution of earnings, and if in fact 
and in law the sums paid were dividend distributions, they were, under the 
quoted statutes, payable, so far as the normal tax is concerned, at the source. 
However, it is at once apparent that the sums received by the plaintiff were not 
received as dividends, and under the record herein may not be held to be such. 
It was a voluntary distribution to the plaintiff of a fixe sum as compensation 
for services rendered, irrespective of ownership of stock, and in nowise cal- 
culated upon the basis of a distribution of earnings as a dividend. The Com- 
missioner in auditing the tax return of the Livingston corporation was under 
the law empowered to disallow unreasonable salaries paid to oificials of a cor- 
poratiou as deductious from gross to ascertain net income. By so doing he did 
not convert an actuality into what he may have termed in his ruliugs as some- 
thing else. 

This once therefore concludes that the entire sum received by the 
taxpayer as salary from the M Company is taxable as such and, con- 
sequently, he is not entitled to recover the tax paid on the excessive 
salary payments. 

C. M. CzI~sT& 
General Pounce/, Scream of Internal Revenue. 
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SECTION 214 (a) 8. — DEDUCTIONS ALLOWED 
INDIVIDUALS: TAXES. 

ARTICLE, E 131: Taxes. 
(Also Section &f1&i, Article &i8. ) 

REVENUE ACT OF 1926. 

VIII — 85-4M7 
I. T. 2490 

I. T. o877 (C. B. VI — o, 59), holding that taxpayers in the States 
of 1Vashington and Oregon who maintain books of account on the 
accrual basis may, in the computation of net income, take a deduc- 
tion because of accrued property taxes only for the year within which 
such taxes become a fixed liability, which is the date when the tax 
rolls or lists are delivered to the treasurer or collector of taxes, is 
revokecl in so far as inconsistent with General Counsel's Memoran- 
dum 6667 (see on page 94). 

ARTzcnz 181: Taxes. 

REVENUE ACT OF 1926. 

VIII-88-4861 
- G. C. M. 6770 

The Wisconsin motor vehicle fuel tax is imposed upon the pur- 
chaser of the motor fuel, whether purchased in bulk or in the 
original package, and the amount of any tax so paid by the pur- 
chaser and not refunded to him is deductible by the purchaser 
under section 214 (a i 3 of the Revenue Act of 1920, in computing 
his net income, subject, however, to the provision that if the tax is 
added to or made a part of the business expense of such purchaser 
it can not be dedpcted separately as a tax. 

Solicitor's Aiemorandum 3'714 (C. B. IV — 2, 50) revoked. 

An opinion is rc&luested relative to the deductibility, for Federal 
income tax purposes, of the motor vehicle fuel tax imposed by the 
State of Wisconsin. 

The pertinent provisions of the Wisconsin motor vehicle fuel tax 
law of 1M5 (Wisconsin Statutes, 1M5), as amen&led (Laws of Wis- 
consin, 1927), are as follows: 

78. 01. Purpose of chapter. — It is the intent of this chapter to impose a tax 
upon the owners an&1 operators of motor vehicles propelled by an engine or 
engines driven directly or indirectly by the combustion of motor vehicle fuel, 
over and upon the public streets, roads and highways, by requiring them to pay 
for the privilege thereof, in addition to the registration fee, at the rate of 2 cents 
per gallon for all motor vehicle fuel so used, which tax is to be collected as 
hereinafter provided. 

78, 05. Tax, &ahea collected, origfna/ packages. — I&'very dealer shall collect from 
the purchaser, in the first sale in commerce wholly within the State, and pay to 
the State treasurer, a license tax of 2 cents per gallon on all motor vehicle fuel 
sold, used or distributed by him in this State, other than such fuel sold by him 
in the original packages as above specified, unless the tax has already been 
paid, aud shall have the option of paying said tax of 2 cents per gallon on all 
motor vehicle fuel sold bv him in the State in the original packages in which 
the same was imported. Whenever any sale is nrade by a dealer in the original 
packages in which the same was imported, such dealer shall deliver to the pur- 
chaser thereof an invoice of such motor vehicle fuel, stating the name and 
address of the purchaser, the quantity and 1-ind of fuel sold, and whether or not 

dealer assumes and agrees to pay the license tax on the said fuel, and 
dealer shall transmit to the State treasurer at. the same time he shall 

i en de the sta tement required in section 78. 04 duplicate copies of all such 
voices delivered by him during the period covered by such statement. 



78. 00. Toe, tchievi peid; dealer's option; double iav. — The license tax. upon 
motor vehicle fuel sold or used in anv calendar month shall be paid at the same 
time the statement required by section 78. 04 is rendered to the State tr'easurer, 
who shall receipt the dealer therefor. If such tax is not paid at the time speci- 
fied by law, interest shall be charged and collected thereon at the rate of 10 
per cent per annum from the time the tax accrued. Every dealer ps. ying such 
tax or being liable for the payment thereof shall be entitled to charge and collect 
the sum of 2 cents per gallon on such motor vehicle fuel sold by him, as part of 
the selling price thereof, 

78. 07. Invoice neith, origiwol poc7cage; bayer's report ovid tax. — * 'i "' Any 
person, firm or corporation who shall purchase or receive anv motor vehicle fuel 
from any dealer in this State in the original packages in which the same shall 
have been imported, and upon which fuel the said dealer shall not have as- 
sumed to pay the tax as required by this chapter, shall on the loth day of 
each month render to the State treasurer the same statement required of the 
dealer by section 78. 04, and at the same time shall remit and pay to the State 
treasurer a license tax of 2 cents per gallon on such motor vehicle fuel upon 
which the dealer has not assumed to pay the tax. 

Section 914(a)3 of the revenue Act of 1926 provides, . in part, as 
foHows: 

(a) In computing net income there shall be allowed as deductions: 

(3) Taxes paid or accrued. within the taxable year 

Article 131 of Regulations 65 provides that taxes are deductible 
as such only by the person upon. whom they are imposed. 

The sole question in this case is whether the tax imposed by the 
Vj~isconsin statute, supra, is imposed. upon the purchaser of motor 
vehicle fuel or upon the dealer. 

In the opinion. of this oflice the words "pay" and "paid" ap- 
pearing in the above-quoted sections of the statute do not refer to 
the payment of the tax in the first instance, but refer to the rernit- 
tance to the State treasurer of the tax collected. by-the dealer from 
the purchaser. It follows that where the statute provides that the 
dealer may, at his option, pay the tax on fuel sold in the original 
package, it in reality means that the dealer mav, at his option, coi- 
lect and remit to the State treasurer the tax upon such sales, but 
that he is not required to do so. In this connection the statute re- 
quires the dealer to transmit to the State treasurer invoices of all 
sales in the original packages, apparently in order that the State 
treasurer may know whom to hold responsible for the remittance of 
the tax. This construction is supported. by section V8. 01' supra, 
wherein it is stated. that, the intention of the legislature is to impose 
a tax upon the owners and operators of motor vehicles, etc. The 
legislative purpose so expressed. applies with equal force to both sales 
of. motor fuel in the original package and. sales in bulk. 

It is, therefore, the opinion of this once that the Wisconsin motor 
vehicle fuel tax is imposed upon the purchaser of the motor fuel, 
whether purchased in bulk or in 'the original package, and that the 
amount of any tax so paid by the purchaser and not refunded to 
hi'm is deductible by the purchaser under section 914(a)8, sup a, 
in computing his net income, subject, however, to the provision that 
if the tax is added to or made a part of the business expense of such 
purchaser it can not be deducted separately as a tax. 

Solicitor's Mcmoranduln 3714 is hereby revoked. 
C. M. CIIAazsT, 

Generej Ceeeael, Becca+ of A4elvie/ Eeveri 



ARTrczE 181 I Taxes. . 
(Also Section 212, Article, 28. ) 

REVENUE ACT OF 182S. 

[$214(a) 3, Art. 131. 

VIII — 52-4481 
G. C. M. 72M 

In the. State of Minnesota the liability for real and personal 
property taxes is incurred on May 1 of each year, and accord- 
ingly such taxes accrue on that date for income tax purposes. 
General Counsel's Memorandum 1236 (C. B. VI — 1, 63) is revoked. 

A taxp„yer on the accrual basis v'ho purchased real property in 
Minnesota on August 1, 1927, inay n. ot set up as of December 31, 
1927, an accrued liabiiity for 1927 property taxes thereon and 
deduct the aiuou»t thereof in his 1927 income tax return. 

A. n opinion is reque;-ted as to the time of a, ccrual of property 
taxes in the State of Minnesota. 

Reference is made to General Counsel's Memorandum 1286i in 
which it is held that the real estate taxes imposed by the laws of 
Minnesota constitute an accrual on the date of the dehvery of. the 
tax hsts bv the county auditor to the county treasurer, as provided 
in section 2074 of the General Statutes of Minnesota, 1923, and to 
General Counsel's Memorandum. 6278 (C. B. VIII — 1, 168), in which 
it is held that the ownership of property on April 1 of each year is 
the "event" which determines the liability for propet&y taxes in 
the State of Illinois, and which Axes the amount thereof, although 
not ascertainable on that date, and that such taxes accrue on April 
1 of each year for income tax purposes. 

The pertinent provisions of the General Statutes of Minnesota, 
1923, are as follows: 

Szc. 1984. Ail real property subject to taxation shall be listed and assessed 
every eveu-numbered year v. ith reference to it:: value on May 1 preceding the 
assessment, and ail real property becoming taxab;e any. intervening year sh»11 
he listed and assessed with reference to its value on May 1 of that, year. Per- 
sonal propeiCy shall be listed and assessed anriua, lly with reference. to iis value 
on May 1, and, if acquired on that day, shall be listed by or for the person 
acquiring it. 

Sec. 2191. The taxes assessed upon real property shall be a perpetual lien 
thereon, and on all structures and standing timber thereon and on all minerals 
therein, froia and including May 1 in thc yea. i in v hich they are levied, until 
they are paid; but, as between grantor and grantee, such lien shall not attach 
until the first Monday of 3'anuary of the year next thereafter. 

There is nothing in the sections quoted to warrant the adoption 
of a dijrerent principle in deternaining the time of accrual oi Minne- 
sota property taxes from that followed in General Counsel's Memo- 
randum 6278. In the opinion of this OQice, ownership of. property on 
May 1 of each year is the "event" which cleterniines the liability for 
both real and personal property taxes in MInnesota, and which fixes 
the amount thereof, although not ascertainable on that elate. Accord- 
ingly. such taxes accrue on that date for incoine tax purposes. 

The question has been submittef1 whether a taxpayer on the accrual 
basis who purchased real propertv in Minnesota on August 1, 1927, 
may set up as of December 81, 1927, an accrued liability for 1927 
property taxes and deduct the amount thereof in his 1927 income tax 
return. Since the taxpayer was not the owner of the property on 
May 1 of that year, when the taxes accrued, and since the ownership 
of the property on that Bate was the event which determined the 
liability for the taxes, the auswer must be in. the negative. If under 
the terms of sale the taxpayer assuaged the payment of the 1927 
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property taxes. for the period from August 1, 1927, to December 81, 
1927, such payment must be treated, for income tax purposes, as a 
capital expenditure constituting part of the purchase price of the 
property. 

General Counsel's Memorandum 1286, being inconsistent with the 
position herein taken, is revoked. 

C. M. CxxAREsT, 
General Counse/, Bureau of Internal Rexlenue. 

SECTION 214(a)9. — DEDUCTIONS ALLOWED 
INDIVIDUALS: DEPLETION. 

ARTICLE 202: Amount returnable through depletion and depre- 
ciation deductions in the case of an operating owner. 

REVENUE ACT OF 1926. 

Computation basis. (See G. C. M. 6746. page 119. ) 

SECTION 217. — NET INCOME OI' NONRESIDENT 
ALIEN INDIVIDUALS. 

ARTxcxE 826: Apportionment of deductions. 

REVENUE ACT OF 1926. 

VIII — 44 — 4418 
G. C. M. 6958 

Amendment of General Counsel's Memorandum 3179 (C. IX, 

VII — 1, 240). 

In view of the conclusion reached in General Counsel's Memoran- 
dum 5971 (C. B. VIII — 1, 182), General Counsel's Memorandum 
8179 (C. B. VII — 1, 240) is amended by deleting therefrom the para- 
graph beginning at the bottom of page 248 and ending on page 244, 
ivhich reads: 

It is the sum of the incolne assessed uurler the various heads which forms the 
statutory income assessable under Schedule D, but the tax charged on such 
income is charg'ed and paid in respect to the actual income of the vear of 
assessment. Prior to the Finance Act of 1920 no iucome tax was imposed in 
respect of any source of income unless the persou assessed possessed that source 
of income during the year of assessnleni (Patio'lM/ Proonlcnt Iust(tat(on V. 
I)rolon, 8 T. C. , 57) or had received iucome from that source during the year of 
assessment (Whalcn v. HennXllg, 10 T. C. , 263). Consequently, the income tax 
paid for the year of assessment on the statutorV income from a particular source 
was the income tax paitl with respect to the actual income from that source 
arising in the year of assessment. 

C. M. CHARERT, 
Genel al Counsel, Bureau of Internal Revenue. 

SECTION 218. — PARTNKRSHIPS 

ARTxcx, E 885: Partnerships. 
(Also Section 228, Article 401. ) 

REVENUE ACT OF 1926 

VIII — 27 — 4262 
I. T. 2477 

While the Supreme Court of Michigan has decided that a lvife 
can not enter into a partuership relation with her husband, there 
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is ample authority for the proposition that she does uot, forfeit 
her capital investment, or her rights to the gains and profits 
therefrom, by attempting to become a member of a partnership 
of which her husband is a member. In such a case the wife is 
entitled to report in her separate inconie tax returns the gains 
or profits derived from the use of her separate property in the 
partnership business or from the sale or other disposition thereof. 

Solicitor's Recommendation 7199 (C. B. V — 1, 269) revoked in 
so far as inconsistent herewith. 

A. ruling is requested relative to the treatment of. income received. 
by 4 and his wife, of , Mich. , from a business in which they 
claim they were partners. 

A. and his wife started the business in 1906 with money given them 
by the wife's parents. They sold the business in 1927 for a doHars. 
Each reported one-half of the profits realized from the business as 
well as from the sale thereof in a separate income tax return. 

In Solicitor's Recommendation 7199 it was held that although 
the wife contributed her separate property to the partnership en- 
terprise, she was not considered a partner with her husband in that 
business, for the reason that under the law and court decisions of the 
State of Michigan a wife may not become a member of a partnership 
with her husband. The income from the partnership enterprise 
which was credited to the wife's account was, therefore, held to be 
taxable t'o the husband. 

In the case of Crossman v. Comm& 8i0ner (10 B. T. A. , 948, C. B. 
VII — 2, 10), it was held that the income which was credited to Mrs. 
Crossman on the books of the Crossman Lumber Co. did not rep- 
resent taxable income to Mr. Crossman. The Board. pointed out 
that, as stated in 68lespie v. Beecher (94 Mich. , 874), the married 
woman's act of the State of Michigan was passed for the protection 
of married women. Its purpose was to enlarge her rights, not to con- 
tract them, and it certainly was not meant to deprive her of the right, 
either acting alone or jointly with others, of protecting her rights 
in property. 

While the Supreme Court of Michigan has decided that, a wife 
can not enter into a partnership relation with her husband, there is 
ample authority for the proposition that she does not forfeit her 
capital investment, or her rights to the gains and profits therefrom, 
by attempting to become a member of a partnership of which her hus- 
band is a member. Since, therefore, a part of the money or other 
property invested in the business carried on by A. and his wife was 
the separate property of the wife, she is entitled to report in her 
Federal incoine tax returns the gains or profits derived from the use 
of her separate property in such business, or from the sale or other 
disposition thereof, regardless of the fact that under the laws of the 
State of Michigan she may not enter into a partnership relationship 
with her husband. 

Solicitor's Recommendation 7199 is revoked in so far as it is in- 
consistent herewith. 

92t06'~14 
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ARTIULE 386: Distributive shares of partners. 

REVENUE XCT OF 1926. 

VIII — 86-4887 
G. C. M. 6582 

For income tax purposes so-called salaries of partners can not be 
recognized and are not permitted as deductible operating expenses 
of a partnership. Whatever is received bv a partner in the form 
of salary constitutes a withdrawal from partnership proiits or from 
capital. 

Method outlined of determining taxpayer's distributive share 
of partnership income for 1927 where withdrawals exceeded prodts. 

An opinion is requested as to the method of determining the dis- 
tributive share of partnership income for 1927 of A. from the M 
Company. 

It is stated that B acquired a 68/100 per cent interest by purchase 
in the partnership, which interest represented a capital investment 
2, 050'~ dollars. A owns the remainder, representing an investment 
of 800, 000m dollars. In view of the small amount of interest held 
by B, it was agreed as between the partners that he should receive 
a salary of 5, 000m dollars per annum. . 

It appears that in computing the partnership net income a salary 
deduction of 12, 000m dollars paid to A and 5, 000' dollars paid to B 
has been claimed, which results in a net operating loss to the partner- 
ship of 16, 608. 03m dollars. The partnership return allocates 16, - 
495. 10m dollars of this loss to A and 112. 98m dollars to B. A reported 
in his individual return 12, 000@ dollars as salary and claimed a loss 
of 16, 495. 10'; dollars from the partnership. 

The withdrawals of members of a partnership are not aHowable 
deductions as salaries of such members in computing net income of 
the partnership for income tax purposes. While it is permissible for 
the partners as between themselves to agree upon salaries, so called, 
which each partner may be entitled to receive, and while such agree- 
ments are not generally open to question by parties not members of 
the partnership, the fact remains that for in. come tax purposes so- 
called salaries of partners can not be recognized and. are not permit- 
ted as deductible operating expenses of a partnership, for the reason 
that partners receiving from partnership funds any sums of money 
necessarily receive such sums either out of the pro6ts made by the 
partnership or, if there be no su%cient profit made, then out of the 
capital investment. Partners are working for themselves. and, in 
contemplation of law, a man may not constitute himseH his own 
employee. (Estcfe of 8. U. 2'zvfon e8 aL v. Commksioner, 8 B. T. A, 
914 (C. B, VII — 1, 81) ", appeal of Harriet Taylor, 2 B. T. A. , 1159 
(C. B. VII — 1, 81). ) Therefore, whatever is received by a partner in 
the form of or under the name of salary constitutes nothing more or 
less than a withdrawal from the partnership of anticipated pro6ts, 
and if, at the end of the taxable period of the partnership, it is dis- 
covered that the total of the amounts so withdrawn by the partners 
exceeds the apparent pro6ts, it is evideirt that the true net profit re- 
alized is ascertained only by' eliminating from the calculation the total 
amount withdrawn as salary. In the instant case, it appears that the 
withdrawals totaled 17, 000m dollars, which, when deducted in the 
partnership return, yroduced an apparent net operating loss of 16, - 
608. 08ai dollars. Zbminating the withdrawals as not deductible, an 
actual net profit from partnership operations in the amount of 
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891 97& dollars is found to have been realized for the taxable period, 
and& smce this amount only is distributable as profi to the partners, 
any sums in excess thereof withdrawn by them must be considered as 
withdrawals from capital investment, as there is no other source 

the withdrawals could be derivecL The proper method. 
of accounting in this case, for income tax purposes, is that followed 
by the United States Board of Tax Appeals in the recently reported 
case ot Attp76et37te cV. L/oyd et fft. v. Co7757752setome7* (15 B. T. A, 89, 
C. B. VIII — 1, 97), where the controlling facts closely approximated 
those of the partnership under discussion. 

Following the principles there adopted, it results that the taxable 
net income received by B and. A from partnership operations for the 
taxable period involved is to be ascertained by first allocating the 
actual net profit of 891. 97m dollars to the partners in the proportion 
of their partnership interests, as f'ollows: 

Partnership 
interests. 

Share of 
profits. 

Per cent. 
99. 32 

. 63 

DoHare. 
339. 30s 

2. 67s 

Deducting these distributable shares from the amounts actually 
withdrawn by the partners, it is seen that A withdrew 11, 610. 7001 

dollars and B 4, 997. 88m dollars in excess thereof, which total excess 
is derived from capital. To the extent that the excess amount with- 
drawn by a partner represents his personal capital investment it is 
capital investment of the partner and not taxable income, but to the 
extent that the excess amount withdrawn is chargeable to the other 
partner's capital account it is taxable income to the partner receiving 
it, although deductible by the partner from whose capital investment 
it is taken. The calculation nlay be expressed thus: 

Excess with- 
drawn. 

Partnership Chsrgesbla to 
own seeonnt. 

Chargeable 
to other 
partner's 
aeoonnt. 

DoNwe. 
11, 610. 70z 
6, 99'7. 33s 

Per cent. 
99. 32 . 6$ 

Dollars. 
Il, 631. 75s 

33. 93s 

Dolan e. 
7S. 95s 

6, 963. 35s 

This latter ascertained balance is derived by each partner from the 
capital of the other partner. The capital depletion of each partner 
thus sustained constitutes an allowable ded. uction to be taken by each 
partner as an ordina. ry and necessary expense in carrying on the 
busiiiess. A, then, is entitled to take a deduction of 4„968. 85m dollars 
and B a deduction of 78. 95m dollars. 

The net taxable income, then, of B is found by addmg his dis 
tributive share of the net partnership profits, g. 67~ dollars, to the 

'amount of the salary paid him out of the capital of A 496885~ 
dollars, making 4, 9&6. 02~ dollars, and from this sum deducting 78. 9521 

dollars; which entered into Ars salary from B's mvestment. The net 
mcome of B is thus ascertained to be 4@87. 07m dollars. Calculated 
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in the same manner, A's taxable income from partnership operations 
is his distributable share of the net profits, or 889. 80' dollars, plus 
78. 95m dollars which moves to him from B's capital investment mak- 
ing a total of 468. 25m dollars; but, since the sum of 4, 968. 85m Pollars 
has been found to move from A. 's capital to make up the salary paid 
B, A. had sustained a loss of the difFerence between these two amounts& 
or 4, 495. 10' dollars, 

C. M. CHAREBT, 
General Cmunse/, Buf'ecM of Interne/ Eeeenvte. 

SECTION 219. — ESTATES AND TRUSTS. 

ARTICLE 841: Estates and trusts. 

REVENUE ACT OF 1 9 2 B. 

Annuity payments to widow in lieu of her dower or statutory 
iriteI'est. (See I. T. 2480, page 141. ) 

ARTIOLE 842: Method of computation of net 
income and tax. 

REVENUE ACT OP 192B. 

VIII~7 — 4488 
G. C. M. 7101 

In April, 1025, the two children and four grandchildren of C, 
owners as tenants iu common of certain property, entered into a 
voluntary trust agreement whereby they tra. nsferred the prop- 
erty to trustees for the purpose of providing for the widow of C, 
during her lifetime, one-third of the net income of the. proper+. 
Upon her death the corpus of the trust was to vest in the children 
and grandchildren of C in proportions different from their inter'- 
ests in the incorue during the existence of the trust. 

Held, the beneficiaries under the trust are not entitled to deduct 
from their distributive shares of income for 1925 from the trust 
a proportionate amount oi' the depletion sustained by the trust. 

An opinion is requested as to whether A. and B are entitled to 
deduct from their distributive shares of income received from the 
M Trust a proportionate amount of the depletion sustained-by the 
trust for the period April 29 to December 81, 1925. 

A. and B, the taxpayers, were the daughters of C, who died on 
December —, 1915, and D, E, F, and 6 were the grandchildren of 
C. In 1918 C deeded certain lands to H and K, his sons, as trustees, 
the deed of trust providing for the distribution of the income from 
the lands, and also providing that upon the death of both trustees 
the trust was to terminate and the property covered thereby was to 
vest, share and share alike, in the children of C or in the issue of 
any said child who may have died prior to the termination of the 
trust. The la, st surviving trustee died on April 15, 1925, and the 
property then vested one-fourth in B, one-fourth in A, and one- 
eighth in each of the above-named grandchildren of C. 

On A. pril 29, 1925, A, B, and the four grandchildren of C, the. 
owners as tenants in common of the property, entered into a volun- 
tary trust agreement whereby they transferred the property 
question to L and D, as trustees, for the purpose of providing for 
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N, widow of C, during her lifetime, one-third of the net income of 
the property. The trustees were directed to pay the annual income 
from the property quarterly as follows: One-third to N, one-sixth 
to A, one-sixth to B, one-twelfth to D, one-twelfth to E, one-twelfth 
to F, and one-twelfth to G. 

The trust was to terminate upon the death of X, or could be 
terminated by the trustees, provided, however, that an annuity be 
purchased in behalf of N based upon a 5 per cent return on one-third 
of the then fair market value of the trust estate. Certain other 
provisions, not pertinent, here, relative to alternative methods of 
providing for N during her lifetime were also contained in the trust 
agreement. Upon termination of the trust, the corpus thereof was 
to vest immediately as follows: One-fourth in A, one-fourth in B, 
one-eighth in D, one-eighth in E, one-eighth in I&', and. one-eighth 
in G. These interests are in the same proportion as were the inter- 
ests owned prior to the creation of the voluntary trust on April 99, 
IM5. 

The taxpayers contend that they are entitled to a deduction on 
account of depletion sustained in 1925 by the trust upon the ground 
that they were the real owners as tenants in common of the lands 
which comprised the trust, and that the trust agreement, dated 
April 29, 19o5, was in fact in the nature of an agency with the 
object of securing a satisfactory income to N during her lifetime. 
The taxpayers have cited the cases of Julia X. De Forest (4 B. T. A. , 
1059, nonacquiescence, C. B. VI — 9, 8) and Trudie T. Munger et al; 
(16 B. T. A, 168, see acquiescence, on page 37), in support of 
their position. The Income Tax Unit contends that the distributive 
shares of income received by the. taxpayers from the M Trust should 
not be offset by a deduction for the depletion sustained by the 
trust, and. calls attention to the fact that, the trust agreement 
dated April o9, 1995, does not contain anv provision authorizing 
the trustees to withhold from income and add to the corpus of 
the trust an amount sufhcient to provide for depletion sustained. 

The Board of Tax Appeals has considered a large number of cases 
involving a deduction to bene6ciaries, or the reduction of their dis- 
tributive shares of income of a trust, on account of depletion, etc. , 
sustained by the trust, among which are the appeals of Arthur H. 
Fleming (6 B. T. A. , 900), Louise P. V. Whitcomb (4 B; T. A. , 80) ) 
Mary P. Eno Steffanson (1 B. T. A, 979), George M. Studebaker 
(9 B. T. A. , 1090), Henry Stoddard (8 B. T. A, 79), Julia N. 
De Forest (4 B. T. A. , 1059), and Trudie T. Munger et al. (16 
B. T. A. , 168). The question has also been considered by the courts. 
(See Baltzelf v. mitchell, 8 Fed. (9d), 428, T. D. 8668, C, B. IV — 1, 
191, and Hay Eozbvrghe v. United' Stutea, 64 Ct. Cl. , 998, T. D. 
41M, C. B. VII — 1, 950. ) In all of these cases the position of the 
Bureau was sustained except in the De Forest and Munger appeals. 

The appeal of Julia ¹ De Forest, supra, relied upon by the tax- 
payers, involved a state of facts materially different from practically. 
all other cases considered by the Board and was decided on the 
particular facts there under consideration. In that case interests in 
a certain patent, owned by a number of individuals, were transferred 
to a trustee in trust for the purpose of enforcing all rights under 
the patent, collecting the royalties therefrom, paying the necessary 
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expenses, and turning over the net income to the grantors in pro- 
ortion to their respective interests during the life of the patent. 
he beneficial interests in the De Forest case were in no way affected 

by the so-called trust. The question arose as to whether deprecia- 
tion on the patent constituted a proper deduction to the individuals. 
The Board held that inasmuch as the property was only temporarily 
in the hands of the trustees, and the trust was in the nature of an 
agency for the beneflt of the owners of the property, depreciation 
should be allowed in determining the net income of the beneflciarieg 
who were also the remaindermen. 

In the appeal of Trudie T. Munger et al. , supra, the Board of 
Tax Appeals held that the beneficiaries were the real owners of the 
property and as such were entitled to deductions for depreciation 
and depletion. Although the Commissioner acquiesced in that de- 
cision, it may be noted that the Board ma, de the statement that the 
trust under consideration "was not created for the purpose of pre- 
serving or conserving the trust zee& but for the very opposite purpose 
of converting the trust see into money and the immediate distribu- 
tion of the cash. " The Board pointed out that no beneflcial inter- 
ests were vested, or divested by reason of the termination of the 
trust. It was also stated that the only bars to complete title and 
ownership were the bare legal title in the trustee and certain powers 
vested in him which could as well have existed. under an irrevocable 
power of attorney. The beneflcial interests in that case appear to 
have been. no diferent during the period of the trust than after its 
termination. Such is not true in the instant case, since N had a 
beneficial interest to the extent of one-third. of the income of the 
trust during her lifetime, and upon her death the trust corpus vested 
in the children and grandchildren of C in proportions diferent from 
their interests in the incoine during the existence of the trust. . 

Section o19 of the Revenue A. ct of 1996& dealing with the taxation 
of trusts, recognizes that the trust and beneficiary are separate taxable 
persons. (See also cVerchanfe& Lan ck T~ Co. v. 8mktd!nba& 955 

S & 
509 (Ct D 6} & 

T D 8178& C B 4& 84 ) 
In General Counsel's Memorandum 1678 (C. B. VI — 1, No) the 

following statement was made: 
In the instant ease the beneficiarie by their own acts created a now taxable 

entity, namely, the trust estate. Hav'ing chosen to take advantage, if any, oi' 
the creation of this new taxable entity, they should not be heard to compfafn 
because deductionsi for depiction are allowable to the trust instead of to them. 

Where there is income of the trust to distribute and such income is 
distributed, the bcneficiaries, under the law, must pay a tax on the amount ac- 
tually received. The beneficiaries have no present right in the enjoyment of 
the corpus of the trust. Their right until the termination of the trust is iu the 
income alone. They are, therefore, interested at this time as bcneficiarics in 
the income, and not in the corpus. 

It was also stated in General Counsel's Memorandum 1678, supra, 
that there is no more reason for ignoring the separate entity doc- 
trine where the beneflciaries and remaindermen are the same than 
there would be in the case where the beneflciary, the creator, and the 
remainderman were diferent individuals. The bene6ciaries as bene- 
flciaries are not immediately concerned. with the deduction for deple- 
tion, inasmuch as depletion is a deduction designed. to restore capital 
and does not ajfect the distributive share of the bene6ciaries. 
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In no case may benedciaries, entitled to the income only during the taxable 

year, taLe deductions for depreciation of trust property on their individual 
returns either as a general deduction or as an otfset to the full amounts of 
income distributed or distributable to them. 

In the instant case it is clear that N, who was entitled to a share 
only in the income of the trust, during her lifetime and at no time had 
title to any part of the property placed in trust, could not deduct 
from her distributive share of the income received from the trust a 
proportionate amount of the depletion sustained by the trust. The 
separate trust entity must be recognized in so far as she is concerned, 
and not to recognize the trust entity in so far as the others are con- 
cerned would be inconsistent. 

It is the opinion of this once that under the decisions above cited 
the beneficiaries under the trust here involved are not entitled to 
deduct from their distributive shares of income for 19o5 from the 
trust a proportionate amount of the depletion sustained by the trust. 

C. M. CHAEEST, 
General Ocnunaef, , Bm eau of Internal Revenue. 

AETICLE 848: Decedent's estate during admin- 
istration. 

REvENEE ACTS OP 1924 AND 1926. 

VIII-48 — 444 1 
G. C. M. 6906 

Royalties under a coal lease in Pennsylvania, unlimited as to 
time and giving no right of termination to the lessee, are to be 
included, after the death of the decedent lessor, in the income of 
his estate in process of administration. 

An opinion is requested on the questions hereinafter set out, arising 
in connection with the estate of A. . 

A died in 1&0, leaving a will which, after providing for two small 
bequests, provided in part as follows: 

Ail tbe rest and remainder and residue of my whole estate, real, personal, 
and mixed, oi whatsoever kind and wheresoever situate, including my coal rents 
and royalty and interest in coal and coal lands, I give, bequeath, and devise 
to my son, B. 

The questions presented are as foHows: 
1. Whether the estate of A was in process of administration for the years 

1924 to 1926, inclusive, for the pu~se of determining income tax liability. 
2. whether the coal royalties passing under the wiu of A should be taxed 

to the estate of A, or to B. 
The executor contends that the estate of A. was in process of ad- 

ministration for the years 19o4 to 19M, inclusive, under article 643 
of Regulations 65 and 69, Tax Board Recommendation 47 (C. B. 1, 
178), Solicitor's Memorandum 1709 (C. B. III — 1, 918), and. Solici- 
tor's Memorandum 3505 (C. B. IV — 1, 188), in view of the following 
considerations: 

1, Complete distribution of the estate was not made during 1M6, and the 
Orphan's Court of Countv, pa. , as late as May, 1928, deferred the order 
for dual distribution until income tax matters had been finally settled. 

The overassessment of Federal income tax upon tbe estate of A for the year 
192/ could not be collected by the executor until March, 1926. 
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3. The income tax liabilitv of the estate for the year. 1922 was not finally 
determined until July, 1927, and subsequent years are still under consideration. 

4. Final payment of claims against the Government'for overpayments of 
Federal income tax by A for the years 1916 to 1920, inclusive, was not received 
until 1927. 

6. Collection of the sum of a dollars due the estate from C was not made 
until the latter part of 1926. 

6. The executor collected back interest to March 1, 1926, on certain bonds 
on which there had been a default in payment of interest and principaL 

7. The segregation of the coal properties owned by the M Company, in which 
company the estate of A. was interested as a shareholder, was not finally con- 
summated until 1927. 

Article 843 of Regulations 65 and 69 reads in part as follows: 
The "period of administration or settlement of the estate" is the period re- 

quired by the executor or administrator to perform the ordinary duties per- 
taining to administration, in particular the collection of assets and the pay- 
ment of debts and legacies. It is the time actually required for this purpose, 
whether longer or shorter than the period specified in the local statute for 
the settlement of estates. Where an executor, who is also named as trustee, 
fails to obtain his discharge as executor, the period of administration cori- 
tinues up to the time when the duties of administration are complete and he 
actually assumes his duties as trustee, whether pursuant to an order of the 
court or not. 

Solicitor's Memorandum 3505 (C. B. IV — 1, 188), in discussing the 
meaning of this article, states in part as follows: 

The administration of the estate of A continued throughout 1920, as'a mat- 
ter of fact. Perhaps it could have been terminated at an earlier date, but 
this actually was not done. Assets of uncertain and doubtful value had 
come into the hands of the executors. These were unacceptable to the trustees 
as a part of the trust estate. Until such assets had been converted into cash 
or form available for distribution, the executors had not completed their task 
of collecting the assets of the deceased. The amount of inheritance and in- 
come tax liability to the various States and to the Federal Government had 
not been determined nor the taxes paid. Until this was done the executors 
had not paid the obligations of the deceased and of his estate. A. surplus 
estate remained in their hands in a form unacceptable to the trustees. Until 
such surplus was converted in form and transferred to the tiust the distribu- 
tion of assets was not complete. 

In the instant case the estate of A was a large and. complicated. 
one, and in view of all the facts, the provisions of article 848 of Regu-. 
lations 65 and 69, and the Bureau rulings cited herein, it is the 
opinion of this once that the estate of A was in process of admin- 
istration during the years 1924 to 1926, inclusive. 

In connection with the second question& the executor contends that 
under the law of Pennsylvania the royalties here under consideration 
are personalty receivable by the executor as proceeds from the sale 
of coal in place, and are not receivable by the residuary legatee until 
distributed to him by the executor (citing Lazarus' Estate, 145 Pa. , 
1, 28 Atl. , 872) Robinson v. Parce, 278 Pa. , 872, 128 Atl. , 324; Bird- 
sNZZ v. DeZeware ck HecSson, Co. , 244 Fed. , 594). The executor 
further contends that the decisions of the Supreme Court of the 
United States in Von Baumback v. 8w gent Land 00. (242 U; S. , 508) 
and United 8tutes v. BAoabiZc )Vining Co. (247 U. S. , 116) and the 
decision of the Circuit Court of Appeals in Eosenberger v. 3fcOavghn, 
(25 Fed. (2d), 699, T. D. 4171, C. B. VII — 2, 258), holding, in sub- 
stance, that for Federal income tax purposes, mining leases do not 
constitute a sale of minerals in place, and that the royalties are in- 
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come to the lessors under the Federal Revenue Acts, can not be con- 
sidered as overruling the Pennsylvania cases above citecl. 

The Bureau consistently has taken the position that resort must 
be had to the State law to determine what must be included in the 
gross incotne of an estate for Federal income tax purposes. (S. M. 
M56, C. B. IV — 1) 186; S. M. 8790, C. B. IV — 2) 61; I. T. 2849, C. B. 
VI-1, 78. ) (See also De Vaughn v. Hutchinson) 16o Ii. S. , 566. ) 

The coal leases or agreements from which the royalty income here 
under consicleration was derivecl are seven in number. Although the 
instruments clinkler in detail, they provide in substance for the mining 
of all the coal (or all the merchantable coal) underlying the tracts 
of land described in the instruments, they are not limited as to time, 
and thev give no right of termination to the grantees thereunder. 
The Penns~ylvania courts have consistently laid down the principle 
that leases or demises of this character constitute a sale of the coal 
in place, and that royalties receivccl thereunder after the death of 
the grantor are payable as purchase money to his administrators 
and clistributable as personalty to those entitled thereto. This prin- 
ciple has been reviewed at length by the Supreme Court of Penn- 
sylvania, in its opinion in the case of Bob&won v. P~ce (1924)) 
supra. from which the following extract is taken: 

In passing upon the conclusion reached, the effect of the agreement made by 
Robinson in his lifetime must first be considered. Was it a sale of coal in 
place, or merely a lease providing for the payment of rentals? The former 
position seems to be conceded as correct by all the parties, nnd the trial judge, 
as stated in the oral charge. This construction of the language used was recog- 
nized by this court as proper in a prior proceeding involving the same convey- ~e. (HclCeecer v. West))toreland Coal Co. , 219 Pa. , 234, 68 Atl. , 670. ) It will 
be noted that the grant was of all the coal remaining on the land, without 
fixing the maximum time of taking, though it was provided that a certain 
amount should be removed, or paid for, each year. Even had a limitation of 
the term appeared, it would not have been effective to change the character 
of the transaction, though to be considered in determining the intent of the 
parties. (Hope's Appeals (Pa. ), 3 Atl. , 28; Kontootk v. Gantble, 128 Pa. , 240, 
16 Atl. . 594; Ifinysley v. Etnside Coal «6 Iron Co. , 144 Pn. , 618, 28 Atl. , 250. ) 
The construction applied is not altered by the use of the word "lease" in the 
agreement (Dorr v. Reynolds, 26 Pa. Super. Ct. , 139; ktillard v. Delmoare, 
Iackazcanna d Western, Railroad Co. , 240 Pa. , 234, 87 Atl. , 607; Terner v. Coal 
Co. , 34 Pn. Super. Ct. , 101); or the limitation of the right to take only "mer- 
chantable coal" (Lillib) idge v. Lacka)canna Coal Co. , 148 Pa. , 298, 22 Atl. , 1085, 
18 L. R. A. , 627, 24 Am. St. Rep. , 544; 3fillard v. Deta)care, Lackatcanna «b 

Western Railroad Co. , supra); or the designation of the sums to be paid as 
rentals (Lazarus' Estate, supra); nor does the insertion of a forfeiture clause 
affect the conclusion reached (Sanderson v. Scranton, 105 Pa. , 469; Delaware, 
Lacl'azcanna d Western Railroad Co. v. Sanderson, 109 Pa. , 588, 1 Ail. , 894, 58 
Am. Rep. , 748). 

If the transfer by Robinson constituted a sale in place, and we so hold, the 
payments of royalties or rents are to be treated as purchase money, and for 
the purpose of distribution ecnsidered as personalty. (Rosack v. Crill, 18 Pa. 
Super. Ct. , 90, afilrmcd 204 Pa. , 97, 53 Atl. , 640; Dorr v. Reynolds, supra; Hope's 
Appeals (Pa. ), supra; Eairckild v. Rairckild (Pa. ), 9 Atl. , 255; i&Iurray's Es- 
tate, 216 Pa. , 270, 65 Atl. . 675. ) The same rule is invoked as in the ease of 
conveyances of, or agreements to convey, real property, executed during the 
lifetime of the decedent; the payments stipulated being payable thereafter to 
the executor or administrator. (18 C. S. , 855, 11 R. C. L. , 108; Helsel's Estate, 
255 Pa. , 612, 100 Atl. , 462; Bender v. Lnckenback, 162 Pa. , 18, 29 Atl. , 295, 296; 
Drenkle's Estate, 8 Pa. , 877. ) 

In the case of BirdsaV. v. De~ware ck Hudson Co. ) supra, where 
as wh~th~~ the e~ec~t~~s or residuary legatees should 

receipt for the payment of royalties made by the lessee companies, 
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the court, found that the royalties passed to the executor. The opin- 
ion reads in part as follows: 

It has been decided that royalties under a coal lease are in the nature of 
purchase money of real estate, and that the right to collect the same vests in 
the personal representatives of a deceased lessor, and not in his heirs or 
devisees of the land. (Lazarus' Estate, 145 Pa. , 1, 28 Atl. , 872; McFadden's 
Estate, 224 Pa. , 448, 78 Atl. , 027. ) It is equally well settled that, regarding 
assets or choses in action not administered by an executor of a decedent, the 
right to administration upon such remaining assets, upon the death of such 
executor, remains in the estate, and must be administered by an administrator 
de bonis non. (Wagner's Estate, 227 Pa. , 480, 7B Atl. , 215. ) 

gl 

Vntil it is conclusively determined that all accounts have been settled and 
claims of creditors discharged, it may be assumed that the estate is in process 
of settlement, and, until complete settlement has been made, it will not be 
possible to determine whether the residuary legatees receive any portion of 
these royalties, or, in fact, any other portion of the estate of their decedent. 
Therefore, the executors, Robert A. . Sadwin, Mary B. Manville, and Lilian 
Jadwin, and uot the residuary legatees, are entitled to receipt for their 
decedent's interest in the judgment and should be parties to the release on 
payment of the same by defendant. 

The Supreme Court of the Uaited States in Von Bouvnhack v. 
Sorgent Land Co. , supra, aad United States v. Biiocbik Atoning Co. , 
supra, and the Circuit, Court of Appeals in Bosenbergev v. 3fe- 
Ceuglsn, supra, held that the Minnesota and Pennsylvania mining 
leases in those cases, for Federal income tax purposes, were not to be 
considered as e8ccting a sale of ore in place, and that the moneys 
derived from the leases and paid under the instruments were not 
converted capital and did not constitute the purchase price of the 
ore in question, but were royalties or rents and as such were income 
under the Revenue Acts. The Federal courts in the cases above 
enumerated decided that mining royalties are income under the 
Revenue Acts (which is conceded by the taxpayer in the instant 
case), but did not, pass upon the question of whether such income, 
in a case similar to the instant case, would go to the executor of a 
decedent, or directly to his devisees or legatees. 

In view of the foregoiag, it is the opinion of this once that the 
royalties here uader consideration are to be included. in gross income 
under the Revenue Acts, but that the income is income to the estate of 
A and taxable to it. 

C. M. CHAazsr, 
General Counsel, Bur'eau o j Interne/ Reeenue. 

SECTION m. — INDIVIDUAL RKTURXS. 

AIiTIGLE 401: Individual returns. 

REVENUE ACT GF 19M. 

Profits derived from use of wife's separate property in a Michigan 
artnership enterprise, or from the sale or other disposition thereof. 
See I. T. 2477, page 928. ) 
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SECTION 981. — CONDITIONAL AND OTHER 
EX. EMPTIONS OF CORPORATIONS. 

AETrorE M9: Farmers' or other mutual hail, 
cyclone, casualty, or fire insurance com- 
panies or associations. 

(Also Section o34, Article 568. ) 

VIII — 87 — 4N0 
Cr. C. M. 6789 

REVEEUE A. CT OF 1928. 

Where a State law expressly requires insurance companies writ- 
ing certain kinds of insurance to have a tully paid up guaranty 
capital represented by shares, for Federal income tax purposes 
such companies are not mutual insurance companies within the 
contemplation of section 281(11) of the Revenue Act of 1026 and 
are not entitled to the deductions allowed by section 2M(a), para- 
graphs (9) and {11), of that Act. 

The M Liability Insurance ( o. is a corporation organized under 
I 

private and general laws of the State of R. The company was 
incorporated as a mutual insurance company without capital stock, 
under a private law of the State of R, its charter being subsequently 
amended under the general laws of that State. The company was 
originally chartered for the purpose of writing employees' liability 
insurance, which purpose and authority were later extended to 'in- 
dude workmen's compensation insurance and the various kinds of 
automobile insurance and other insurance authorized by the State' s 
general laws. In order to qualify to write fidelity bonds or insurance 
under Che State's general laws, it was necessary for the company to 
have a fully paid up guaranty capital of not l. ess than a dollars. To 
meet this requirement, the policyholders of the company on Febru- 
ary —, 1996, voted to approve the creation and issuance of such 
guaranty capital in the amount of a dollars, the statutory minimum. 
The rights of the holders of the shares of guaranty capital are 
defmed by statute and are, in substance, as follows: 

(a) The right to a dividend, limited to — per cent semiannually, if unused 
premiums left after all expenses, losses and liabilities then incurred are pro- 
vided for, shall be sutncient to pay the same; 

(b) The right to have all other assets of the company, other than uncollected 
premiums, exhausted before the fund created by the guaranty capital i~sd wn 
upon for the payment of losses: 

(c) The right to have this fund restored by assessment upon the policy- 
holders whenever the fund. may be thus impaired; 

(d) The right to vote with the policyhohiers at all meetings of. the company 
according to the number of shares held; 

(e) The right to have one-half of the members of the board of directors 
selected from their own number by vote of the policyholders and holders of 
guaranty capital; 

(f) The right to return of their investment on dissolution of the company 
or retirement of the guaranty capital but with no participation in the assets or 
income of the company beyond the par value of the guaranty capital and. such 
dividend as may be due in accordance with (a) above; and, 

(g) Subject to the right of the policyhobier, the right to retire the entire 
guarganty capital under the terms of the general laws of the State. 
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On these facts the question is presented whether the company is 
entitled to exemption under section 281(11) of the Revenue Act of 
1996, and, if not, whether it is entitled to the deductions allowed 
mutual. insurance companies, other than life, by section BM(a), 
paragraphs (9) and (11), of the Revenue Act of 1996. 

Speaking with respect to the characteristics of mutual insurance 
companies, the Supreme Court in the case of Penn 3futeal Life In- 
surance Co. v. Leclerer (BtM U S 

y 
528, T D 8046' C B 8y &49) 

said: 
In a mutual company, whatever the field of its operation, the 

premium exacted is necessarily greater than the expected cost of the insurance, 
as the redunclaney in the premium furnishes the guaranty fund out of which 
extraordinary losses may be met, while in a stock company they may be met 
from the capital stock subscribed. It is of the essence of mutual insurance that 
the excess in the premium over the actual cost as later ascertained shall be 
returned to the policyholder. 

gc gl 

Mutual fire, mutual marine, and mutual life insurance companies are anal- 
ogous in that each performs the service called insuring wholly for the benefit 
of their polieyholders, and not like stock insurance companies in part for the 
benefit of persons who, as stockholders, have provided working capital on 
which they expect to receive dividends representing profits from their invest- 
ment. 

This statement of the Supreme Court is peculiarly appropriate, if 
not conclusive, in the instant case, for the reason that the court was 
speaking of mutual insurance companies contemplated by Section 
II G(b) of the Revenue Act of 1918, the provisions of which were 
in substance reenacted as section 984(a), paragraphs (9) and (11), 
of the Revenue Act of 1926. 

In the case of Dioinnell et ai. v. minneapolis Eire ck 3farine In- 
surance Co. et al. (87 Minn. , 59, 91 X. W. , 966, 967), the supreme 
Court of Minnesota, speaking with respect to the right of a mutual' 
insurance company to provide a guaranty fund on capital stock& 
salcl: 

Treating it as a mutual company, the first question with which we 
are confronted is whether such an insurance company, incident to its general 
power to do an insurance business, has authority to create and provide a 
capital stock or guaranty fund for the payment of losses. The feature dis- 
tinguishing a mutual insurance company from all others is that in the mutual 
company the polieyholders are. at once the insurers and the insured; in all 
others the policyholder is the insured and the company the insurer. 
the question presented is whether the power to create such a fund is one of 
the incidental powers. of such a corporation. This question came before the 
Supreme Court of the State of Wisconsin in the case of Xennan v. Rnndle (81 
Wis. , 212, 51 N. W. , 426), where the court in a very able and clear opinion held 
that such a corporation had uo power to create such a fund; that to permit 
it to do so would be to change wholly the character of the corporation and 
destroy the mutuality principle upon which it is founded. It was there said: 
"It therefore follows that if the money to be paid in for losses and expenses is 
to be raised through such a guaranty fund, or by other extraneous means, and 
the members of the company are thereby exempted from assessments and the 
payment of their pro rata shares of such losses and expenses proportionate to 
their insurance, the essential feature of the mutuality is entirely destroyed 
and the company ceases to be a mutual insurance company. " The same con- 
clusion was reached in Insnrance Co. v. tlIcIfeheay (12 N. J. Eq. , 188); and 
the decision there made was followed and approved in Barriclo v. Insurance Co. 
(18 N. J. Eq. , 154), Trast Co. v. 3flller (88 N. J. Eq. , 160), and in 3iorrls t E. R, 
Co. v. Bnssez R. Co. (20 N. J. Eq. , 564), 
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It is true that the statutes of the State of R, under which the 
company in the instant case was organized and is operated, expressly 
require the creation of a guaranty fund in the case of insurance 
companies writing certain kinds of insurance and treat such compa- 
nies as mutual insurance companies notwithstanding. However, this 
is the result of an express statutory authorization or requirement 
and involves a departure from the cominon law concept of a mutual 
insurance company as announced by the courts as well as the Bureau. 
In the latter connection, attention is invited to Treasury Decision 
4058 (C. B. VI — 2, 292) and the ruling of the Bureau in the case of. 
the M Life Insurance Co. , in which a life insurance company oper. - 
ated in a manner substantially similar to the instant one was held 
not to be a mutual insurance company. (I. T, 2428, C. B. VII — 2, 
820. ) The Bureau in these instances deals with life insurance com- 
panies. However, there is no fundamental distinction between a 
mutual lif'e insurance company and mutual insurance companies 
other than life which would justify a different rule in the case of the 
latter companies. (I'enn I[Iutua/ Life Insurance Co. v. Lederer, 
supra. ) Furthermore, the Bureau has uniformly refused to accept 
as conclusive under Federal revenue laws the status accorded insur- 
ance companies by a State statute or ofhcer. In this connection see 
Solicitor's Memorandum 5501 (C. B. V — 1, 102) and the opinion 
of the court in the case of LonisvNe Title Co. v. Lucas (27 Fed. (2d), 
418, T. D. 4288, C. B. VII — 2, 888); also Burin-Wager''oner Oil Asso- 
ciation v. Bopk~ins (269 U. S. , 110, 114, T. D. 8790, C. B. V — 1, 147). 

Iri view of the foregoing, it, is concluded that the M Liability 
Insurance Co. is not a mutual insurance company within the contem- 
plation of section 281(ll) of the Revenue Act of 1926, and that it 
is not entitled to the deductions allowed by section 284(a), para- 
graphs (9) and (11), in the case of mutual insurance companies tax- 
able under section 280 of that Act, but is subject to the tax imposed 
"upon the net income of every insurance company (other than a 
life or mutual insurance company)" by section 246 of the Revenue 
Act, of 1926. 

C. M. CiiARKST, 
General C'ounsel, Bureau of I~ternal Eevenue. 

SECTION 284. — DEDUCTIONS ALLOTTED 
CORPORATIONS 

ARTicLE 568: Deductions allowed mutual insurance com- 
panies other than life insurance companies. 

REVEiVUE ACT OF 1S26. 

Companies required by State law to have a fully paid up guaranty 
capital represented by shares. (See 6. C. M. 6782, page 209. ) 



SECTION 288. — CREDIT FOR TAXES IN CASE 
OF CORPORATIONS. 

ARTIcIE 611: Credit for foreign taxes. 
(Also Section 240, Article 681. ) 

REVENUE ACTS OP 1921, 1924, AND 1226. 

VIII-40 — 4984 
6. C. M. 6640 

The credit for foreign taxes allowable in the case of an afiiliated 
group of corporations is required to be computed on a consolidated 
basis under the. express terms of section 240, which requires the 
total tax to be assessed to be computed in the first instance as a 
unit. 

An opinion is requested whether in cases where consolidated returns 
are filed the credit for foreign taxes should be computed on a separate 
or on a consolidated basis under the Revenue Acts of 1991, 1924, and 
1996. 

Careful consideration has been given to the question involved in 
the light of the arguments presented as to why the separate basis 
should be followed and of the exhibits which illustrate both methods 
of computation. 

Section 940 of the Revenue A. ct of 1921 (so far as any taxable year 
beginning on or after January 1, 1999, is concerned. ) and section 240 
of the Revenue Acts of 1994 and 1M6 provide that corporations which 
are a%iiated may make separate returns or, "under regulations 
prescribed by the Commissioner with the approval of the Secretary, 
make a coneoHduted reAsrn of net income for the purpose of this title, 
in ~Aich cuee the tome thereunder ehcN be competed and determined 
upon the %we of elsch return. , 

" and that- 
(b) In any case in which a tax is assessed upon the basis of a consolidated 

return, the total tax shall be computed in the first instance as a unit and shall 
then be assessed upon the respective afiiliated corporations in such liroportlons 
as may be agreed upon among thesn, or, in the absence of any such agreement, 
then on the basis of the net i~come properly assignable to each. [Italics 
supplied. l 

Article 631 of Regulations 62, 65, and 69 provides that consolidated 
returns are based upon the principle of levying the tax according to 
the true net income of a single enterprise, even though the business 
is operated through more than one corporation. 

One contention made is tb. at the credit allowed in section 988 is 
allowed to the taxpayer, and that each separate corporation in the 
group is a taxpayer. In the opinion of this once, the question does 
not turn on whether the a%1iated group is the taxpayer or whether 
the separate members are the taxpayers. The correct tax to be 
assessed and paid is required to be determined on the basis of the 
consolidated return. If . it were not for the provision in section 
940(b), the. tax would be assessed in one amount. 

The expressions "the taxes thereunder, " "a tax is assessed, " and 
"the total tax" used in section o40 refer to the tax which is to be 
assessed by the Commissioner and paid by the group. This amount 
can not be determined until the credit for foreign taxes allowable has 
been taken against the tax computed on the aggregate net income less 
the specific exemption allowable, if any. It is plainly the purpose of 
section 940 of the various Revenue Acts involved to pe mit an ai5ii 
ated group of corporations to elect to be treated as a single entei 
prise, in which case the tax due from such enterprise on its net income 
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is to be computed in the same manner that it would be computed 
if the enterprise were one corporation. The law is mandatory in 
requiring that the total tax in the first instance be computed as a 
unit. This total tax is then to be assessed. upon the respective affil- 
iated corporations in such proportions as may be agreed upen among 
them or in the absence of any such agreement then on the basis of the 
net income properly assignable to each. 

One of the very important iteins entering into the amount of tax 
to be assessed is the credit for taxes paid to foreign countries. The 
amount of the credit allowable is directly dependent upon the net, 
income from sources without the United States included in total net 
income on. which the tax is computed. Where losses have been 
brought into a consolidated return by one member it operates to re- 
duce the income of the other members so that net income from foreign 
sources or net incoine from domestic sources, perhaps both, will be 
reduced in the case of the other inembers, A. computation. of the 
credit allowable on a separate basis ie such a case would result in 
allowing as a credit to one. member the amount which it would have 
been entitled to claim if a separate return had been 61ed, notwith- 
standing the fact, that a part of its net income had been wiped out 
by losses of other members, but the amount of the credit thus com- 
puted would be credited against the tax allocable to such corporation 
on the basis of the consolidated return. The e8ect would be to 
allow the corporation a credit based. on foreign income which had 
been wiped out in whole or in part by losses. Section 288 does not 
authorize a credit computed in such a manner. 

It is the opinion of this Ofhce that the credit foi foreign taxes 
allowable in the case of an aKliated group of corporations is re- 
quired to be computed on a consolidated basis under the express 
terms of section 240, which requires the total tax to be assessed. to 
be comp&ed in the 6rst instance as a unit. 

C. M. CHAREsT, 
Geneml Couviee/, Bureau of Internal Revenue. 

SECTION 940. — CONSOI IDATKD RETURNS OF 
CORPORATIONS. 

. ARTrcnE 681: ASliated corporations. 

REVENUE ACT OF 1926. 

Computation of credit for foreign taxes. (See G. C. M. 6640, 
page 912. ) 

SKCTION 9N; — TAXES ON INSURANCE 
COMP A. NIES. 

ARTTczE 691: Tax on insurance companies. 

REVENUE ACT OF 1928, 

VIII 48 — 4404 
G. C. M. 6988 

The income of the M Company is primarily derived from its 
bond sales service and the incidents thereto. A small part only of 
its income is received from title insurance business. The company 
is not an insurance company within the meaning of section 246, 
Revenue Act of 1926. 
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An opinion is requested as to whether the M Company is an insur- 
ance company within the purview of section 246, . Revenue A. ct of 
1926. 

The company was incorporated under an act to provide for the 
regulation and incorporation of insurance companies and. to regu- 
late the transaction of the insurance business. Pursuant to this 
law, it is regularly supervised by the insurance department of the 
State of R, and files annual statements with the insurance commis- 
sioner. The company is authorized to transact the business of 
making insurance against loss or damage on account of encum- 
brances upon or defects in titles to real property; to take, buy, sell, 
and deal in first mortgages on real estate; and to issue bonds, deben- 
tures, and certificates against such mortgages. The comp'any lends 
its funds on real estate the title to which it insures. Against the 
mortgages which the company acquires it issues bonds, which it 
sells, guaranteeing the purchaser against any loss which niay result 
from the nonpayment of principal and interest. 

The fact that a particular company makes reports to the State 
insurance department or is under the jurisdiction and control of 
such department is not conclusive of its status as an insurance 
company under the Federal Revenue Acts. In the determination of 
this question the entire business conducted by the company must be 
considered and the nature of the contracts it issues must be examined 
with regard to the purpose or object for which they are made. If the 
contracts issued are contracts of insurance, it follows that any cor- 
poration issuing such contracts and not engaging in any other dis- 
tinctive line of business is an insurance company within the meaning 
of section 246, Revenue Act of 1926. 

It appears from the annual statement fiilecl by the M Company with 
the State of R department of banking and insurance for tbe year 
1927 thai the income of the company from title insurance business 
amounted to z dollars and that its income from its bond sales service 
and the incidents thereto amounted to 512@ dollars. It is apparent 
from the foregoing that the income of the company, other than invest- 
ment income, is derived primarily from its bond sales service. The 
guaranty to the purchaser of the bonds against loss resulting from 
nonpayment of principal and interest is an incident to the bond sales 
service and is not an insurance contract. (Louisville Title 00. v. 
Lucis, Collector, 27 Fed. (2d), 418, T. B. 4288, C. B. VII — 2, 889, 898. ) It is clear, therefore, that only a small part of the company's income 
is derived from the issuance of contracts of insurance or activities 
incidental thereto. 

It is accordingly the opinion of this once that the M Company 
is not an insurance company within the purview of section 246, 
Revenue Act of 1926. 

C. M. CuxazsT, 
Gener~ Counsel, Bureau o j Interne/ Eevcnus. 
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PART IV. — ADMINISTRATIVE PROVISIONS. 

SECTION 257. — RETURNS TO BE PUBLIC 
RECORDS. 

ARTIGIE 1090: Inspection of returns. VIII-39-4868 
T. D. 4272 

Income tax — Inspection of returns — Article 1090 of Regulations 
69 amended, 

TREASURY DEPARTMENT) 
01EICE Ol' COMMISSIONER OE INTERNAL REVENUE) 

W'ashington) D. C. 
To Collectors of Internal Revenue and, Others Concerned: 

Article 1090 of Regulations 69 is hereby amended by adding at 
the end thereof the following: 

Under date of July 26, 1928, paragraph numbered 10 of the foregoing regula- 
(iona was amended with the approval of the President to read as follows: 

"10. The return of a corporation shall be open to inspection by the president, 
vice president, secretary, or treasurer of such corporation, or, if none, by any 
of its principal oifieers, upon satisfactory evidence of identity and oihcial posi- 
tion, or by the duly constituted attorney in fact of such ofhcer. The return of 
a corporation which has since been dissolved shall, in the discretion of the 
Commissioner of Internal Revenue, be open to inspection to any person who 
under these regulations might have inspected the return at the date of 
dissolution. " 

Under date of March 14, 1929, the fore oiug regulations were amended with 
the approval of the President by the alldition thereto of the following paragraph: 

"20. The Commissioner of Internal Revenue shall cause to be prepared a 
written decision in every case in which an overassessment (whether resulting 
in a refund, credit, or abatement) of an income, war-proiits, excess-profits, 
estate, or "ift tax is allowed, in excess of $20, 0C3, and such decision shall be 
considered a public record aml shall be open to inspection, during regular hours 
of business, in the office of the Commissioner of Internal Revenue or such ofiice 
as he may designate. Such decision shall give the amount of the overassess- 
ment and shall be accompanied by a brief summary of the relevant facts and a 
citation of' the authorities applicable thereto, or, in a ease in which a decision 
of a court or of the Board of Tax Appeals has become final, by a citation oi' the 
court or Boa. rd decision. Under no circumstances shall tlute provisions of this 
paragraph be construed as making any return, or any part thereof. , open to 
inspection, or as authoriaing the source of anv income, gaius, or profits, or the 
specifi transactions resulting in losses or expenditures, to be made public; nor 
shall any of the information contained in any return or relating thereto be 
made public except in accordance with, and to the extent necessary in carrying 
out, these regulations. " 

RORT. H. LUCAs, 
Com~uissioner of Internal Revenue. 

A. pproved September 20, 1929. 
OGDEN L. iQILLH) 

A. etang 8ecretary of the Treasury. 

SECTION 270. — DATE ON WHICH TAX 
SHALL BK PAID. 

ARTICLE 1202: Extension of time for payment of the tax or 
installment thereof. 

REVENUE ACT OP 1928. 

Contract of suretyship of parent corporation on behalf of sub- 
sidiary. (See 6. C. M. 6801, page 125. ) 

92026 — 80 — 16 
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SECTIONS 278 AND 274. — DEFICIENCY IN TAX. 

ARTIOLE 1284; Extension of time for payment 
of a deficiency. 

REVENUE ACT OF 1920. 

VIII-41-4888 
6. C. M. 6872 

Federal farm loan bonds are not obligations of the United States 
and may not be accepted as security in connection with a bond filed 
under the provisions of section 274(k) of the Revenue Act of 1926. 

An opinion is requested as to whether Federal farm loan bonds 
may be accepted as security in connection with bonds filed under 
the provisions of section 274(k) of the Revenue Act of 1926. 

Section 274(k) of the Revenue Act of 1926 reads in part as follows: 
Where it is shown to the satisfaction of the Commissioner that ihe payment 

of a deficiency upon the date prescribed for the payment thereof will result in 
uudue hardship to the taxpayer the Commissioner, with the approval of the 
Secretary (except where the deficiency is due to negligence, to intentional dis- 
regard of rules and regulations, or to fraud with intent to evade tax), may 
grant, an extension for the payment of such deficiency or any part thereof for 
a period not in excess of 18 mouths. If an extension is granted, the Commis- . sioner may require the taxpayer to furnish a bond in such amount, not exceed- 
ing double the amount of the deficiency, and with such sureties, as the Com- 
missioner deems necessary, conditioned upon the payment of the deficiency in 
accordance with the terms of the extension. 

To aid in carrying out the provisions of the foregoing section, 
article 1284 of Regulations 69 provides in part as follows: 

Eatenrdo~i of time for payment of a deficiency. — Where it is shown to the 
satisfaction of the Commissioner that the payment of a deficiency upon the 
date or dates prescribed for payment thereof will result in undue hardship to 
the taxpayer, the Commissioner, with the approval of the Secretary, may grant 
aii exte;, sion of time for the pavment of the deficiency or any part. thereof for 
a period not in excess of 18 months. 4' 

As a condition to the granting of such an extension, the Commissioner may 
require the taxpayer to furnish a bond in an amount not exceeding douhle the 
amount of the deficiency. If a bond is required it must be filed with the col- 
lector within 10 days after notification by the Commissioner that such bond is 
required. It shall be conditioned upon the payment of the deficiency, interest, 
and additional amounts assessed in connection therewith in a. ccordance with 
the terms of the extension granted, and shall be executed by a surety com- 
pany hoNing a certificate of authority from the Secretary of the Treasury as 
an acceptable surety ou Federal bonds, and shall be subject to the approval 
of the Commissioner. Iu lieu of such a bond, the taxpayer may file a bond 
secured by deposit of Liberty bonds or other bonds or notes of the United States 
equal in their total par value to an amount not exceeding double the amount of 
the deficiency. 

Section 1126 of the Revenue Act of 1926, so far as here pertinent, 
reads as follows: 

Wherever by the laws of the Uniteil States or regulations made pursuant 
thereto, any person is required to fu nish any recognizance, stipulation, bond, 
guaranty, or undertaking, hereinafter called "penal bond, " with surety or sure- 
ties, such person may, in lieu of such surety or sureties, deposit as security 
wiih the official having authority to approve such peual bond, United States 
Liberty bonds or other bonds or notes of the United States in a sum equal 
at their par value to the amount of such penal bond required to be furnished, 
together with an agreement authorizing such official to collect or sell such bonds 
or notes so deposited in case of any default in the performance of any of the 
conditions or stipulations of such penal bond. The acceptance of such United 
States bonds or notes in lieu of surety or sureties requii'ed by law shall have 
the same force and eKect as individual or corporate sureties, or certified 
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chccl s, bank drafts, post-once money orders, or cash, for the penally or amount 
of such penal bond. 

It is apparent froni the above-quoted provisions of sections 274(k) 
and 1126 and of article 1284 that if a taxpayer desires an extension 
of time in which to pay a deficiency in tax, the Commissioner, as a 
condition to the granting of. such extension, may require the taxpayer 
to furnish a. bond with approved sureties, or in lieu thereof, a bond 
secured by a deposit of "United States Liberty bonds or other bonds 
or notes of the United States. " The question then arises as to 
whether the bonds issued. by Federal land. banks are "bonds or notes 
of the United States. " 

Under the provisions of tbe Act of July 17, 1916 (ch. 245, 89 Stat. 
L. , 360), Federal farm loan bonds are bonds issued by Federal land 
banks with the approval of the Federal Farm Loan Board. These 
bonds are obligations of the Federal land banks and are secured 
either by a deposit of United States Government bonds or by mort- 
gages on farm lands, securing loans made by such banks, deposited 
by~the banks with the Federal Farm Loan Board. Section 21 of 
the Act of July 17, 1916, states that all Federal land banks are liable 
for the payment of each bond. It is apparent that these bonds are 
obligations of the Federal land banks, secured either by deposit of 
farm land mortgages or by deposit, of United States Government 
bonds, and are not obligations of. the U'nited States Government. It 
is trife that section 26 of said Act, provides that the bonds are to be 
deemed instruin ntalities of the Government, and that all income 
derived therefrom shall be exempt from Federal, State, municipal, . 

or local taxation, but it is quite obvious that, although these obliga- 
tions may be instrumentalities of the Government in carrying out 
its policy of aiding agriculture, such bonds can in no wise be deemed 
to be obligations of the Government (compare 0. D. 1069, C. B. 5, 

s 
age 278). As these obhgations are not obligations of the United 
tates, they are not "bonds or notes of the United States" as that 

term is used in article 1284 of Regulations 69, or as used in section 
1126 of the Revenue Act of 1926, and accordingly they inay not be 
accepted as security in connection with a bond filed under the pro- 
visions of section 274(k) of the Revenue Act of. 1926. 

C. M. CHARzsT, 
General Counsel, Bureau o j Internal Revenue. 

ARTIGLE 1284: Extension of time for payment 
of a deficiency. 

RLrVENVE ACT OF 1826. 

VIII — M — 4482 
I. T. 2514 

General Counsel's Memorandum 6872 {see on page 216l, hold- 
ing that although Federal 1'arm loan bonds issued under the Act 
of yuly 17, 1M6 {69 Stat. , 660), are instrumentalities of the Gov- 
ernment, such bonds are not obligations of the Government, 
applies with equal force to joint stock land bank bonds issued 
under authority of the Federal Farm Loan Act. 

A. taxpayer makes the following inquiries with respect to General 
Counsel's Memorandum 6872, in which it is held that Federal farm 
loan bonds, while instrumentalities of the Government, are not «bli- 
gations of the United States: 
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l. Whether Federal farm loan bonds are not in fact obligations of 
the United States as well as instrumentalities of the Government, 
an(l 

2. Whether the conclusion reached in General Counsel's Memo- 
randum 6872 applies to joint stock land bank bonds as well as Fed- 
eral farm loan bonds. 

A. s to the Itirst question, it is held that Federal farm loan bonds 
are executed by the proper OScers of the issuing banks and do not, 
purport to be obligations of the United States. While it is true that 
the bonds do state, as is provided by the Act of July 17, 1916 (69 
Statutes at Large, 860), that Federal farm loan bondswss~ued under 
the provisions of this Act shall be deemed and held to be instrumen- 
talities of the Government, and that as such they and the income 
derived therefrom shall be exempt from Federal, State, municipal, 
or local taxation, yet, as pointed out in the memorandum of the 
General Counsel, this does not make such bonds obligations of the 
United States. 

As to the second question, it is hehl that while the memorandum 
mentioned was concerned with Federal farm loan bonds only, the 
conclusions reached therein apply with equal force to joint stock land 
bank bonds issued under authority of the Federal Farm Loan Act. 

SECTIONS 277 AND 278 — PERIOD OF LIMITATION UPON 
ASSESSMENT AND COLLECTION OF TAX. 

ARTIOIE 1272: Period of limitation upon col- 
lection of tax. 

VIII 43mog 
Ct. D. 1M 

INCOME TAX —. REVENUE ACT OF 1926 — DECISION OE COURT. 

1. CoII EOTIoN — LIMITATION — W &II'. 
Where the right to assess and collect taxes for the year 1020, 

which would otherwise expire on April 14, 1. 026, is extended by an 
agreement in writing to December 81, 1926, an assessment made 
before the latter date by virtue of the agreement may be collected 
within six years from the date of such assessment, as provided by 
section 278(d) of the Revenue Act of 1026. 

2. WAIVER — CCNsIDERATICN — VAIzDITY. 

An agreement in writing between the Connnissioner and a tax- 
payer that a tax mav be assessed or collected after the prescribed 
statutory period requiI'cs only a consent, and need not be supported 
by a consideration in order to be valid. 

UNITED STATEs CIRUUIT CCURT oF APPEALs FCR THE 8EcoND CIRUUPP 

Loetoer Itealty Co. , plaintiff, v. Charles W. Anderson, Indtridaally and as Cot 
lector of Internal Iteoenae of the United, States, defendant. 

ln error to the District Court of the United States for the Southern District of New York 
by Loewer Realty Co. against a collector of internal revenue to recover income taxes 
claimed to have been erroneously assessed and collected; judgment for plaintiff, and 
defendant brings error. Reversed. 

[March 11, 1920. ] 
OPINION. 

A. UDUSTUS N. HAND, Circuit Judge: The question before us is whether the 
taxes were exacted at a time when the right to collect them was barred by 
the statute of limitations. 
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When the taxpayer's return was filed on April 14, 1921, the Revenue Act of 
1018 was in effect. That Act (section 260(d) ) provided that the amount 
of the tax should be assessed by the Commissioner within five years after 
the return w;is made and that no suit or proceeding for collection should be 
beguu after five years after the date when the returu was due or was made. 
The Revenue Act of 1021 (section 250(d) ) contained similar provisions relat- 
ing to the assessment and collection of taxes due under prior income tax Acts, 
and provided that taxes for prior years should be assessed within five years 
after the return was filed unless the Commissioner and taxpayer consented 
to a later assessment, and added that "no suit or proceeding for the collec- 
tion of any such taxes * "' * sha. ll be begun, after the expiration of five 
years after the date when such return was filed. " When the waiver was 
si, ned in December, 1025, about four months still remained under both the 
Act of 1018 aiid the Act of 1921 within which the collector might assess and 
collect the additional taxes. 

Prior, however, to the time when the waiver was obtained the Revenue Act 
ot 1924 had taken effect. By that Act it was similarly provided in section 
277(a)2 that income taxes imposecl by prior Acts should be assessecl within 
five years after the return was filed. It also provided in section 278(c) that 
where the Coinmissiouer and the taxpayer consented in writiug to the assess- 
ment of the tax after the time prescribed in section 277 for its assessment, the 
tax may be assessed at any time prior to the expiration of the period agreed 
upon. In section 278(d) the Act went on to say that where the assessment 
of the tax was made within the period prescribed in section 277 "or in this 
section, " the tax might be collected by a proceeding begun within six years 
after the assessment of the tax. It is entirely clear that the words "or in this 
section" were placed in the statute in order to give the Government six years 
within which to collect the tax after an assessment made either within five 
years succeeding the filin . of the return or within any extended period agreed 
to by the Commissioner and the taxpayer. So, when the waiver was signed 
on December 21, 1925, it had full warrant unrler section 278(c) of the Act of 
1024. By its terms, the Commissioner had until December 81, 1926, to make 
the assessment for additional taxes, and he made the assessment in July, 1926, 
and collected the tax in 8eptember, 1926„while the time called for by the 
waiver was still running. 

But on February 26, 1026, a new Revenue Act went into effect, known as the 
"ltevenue Act of 1026. " That Act provided that assessment of income taxes 
imposed unde, " prior Acts should be assessed within five years after the return 
was filed. It went on in section 278 (c), (d), and (e) to say: " (c) Where both the Commissioner and the taxpayer have consented iu 
writing to the assessiueiit of the tax after the time prescribed in section 277 for 
its assessment the tax may be assessed at any time prior to the expiration of 
the period agreed upon. " (d) Where the assessment of any income, excess-profits, or ivar-profits tax 
imposed by this title or by prior Act of Congress has been made (whether 
before or after the enactment of this Act) within the statutory period of limita. 
tion properly applicable thereto, such tax may be collected by distraint or by 
a proceeding in court (begun before or after the enactment of this Act), but 
only if begun (1) within six years after the assessment of the tax, or (2) 
prior to the expiration of any period for collection agreed upon in writing by 
the Commissioner and the taxpayer. " (e) This section shall not bar a distraint or proceeding in court begun be- 
fore the enactment of the Revenue Act of 1024, nor shall it authorise the assess- 
ment of a tax or the collection thereof bv distraint or by proceeding iu court, 
(1) if at the time of the enactment of this Act such assessment, distraint or 
proceeding was barred by the statutory period oi' limitation properly ap- 
plicable thereto, unless prior to the enactment of this Act the Commissioner 
and the taxpayer agreed in ivriting thereto, or (2) contriiry to the provisions 
of subdivisiou (a) of section 274 of this Act. " 

It is contended by the plaintiff that section 278(d) of the Act of 1926 pre- 
cluded the collection of any tax that had not been assessed within five years 
after the filing of the return and this because of the words "within the 
statutory period of limitation properly applicable thereto. " But such an inter- 
pretation ives no effect whatever to section 278(c), providing in substance 
that where a waiver is signed "the tax may be assessed at any time prior 
to the expiration of the period agree upon. " It also involves a complete change 
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in legislative policy over the Act of 1924, although the language of section 
278(c) in the two Acts providing for a consent in writing to the assessment 
of the tax after the time prescribed in section 277 is identicaL 

Statutes of liiiiitation barring the collection of taxes must receive a strict 
construction in favor of the Government. Limitation will not be presumed in 
the absence of clear congressional action. (E. L DuPont de Neraours @ Co. v, 
Davis, 264 U. S„462; Bowers v. N. I'. d Albany Co. , 273 U. S. , 349 [T. D. 4009, 
C. B. VI — 1, 268L) But it is not necessary to invoke such a rule here, The 
plain purpose of section. 278 of the Act of 1926, as that of section 278 of the Act 
of 1924 and section 250(d) of tbe Act of 1921, was to give the Commissioner 
additional time to assess taxes if he could obtain the conseut of the taxpayer. 
Plaintiff's interpretation of the Act of 1926 would render the consent value- 
less. But it is perfectly consonant with the language of section 278(c) to say 
that the words " statutory period of limitation applicable thereto " were 
intended to include both the five yeais allowed to make the assessment where 
no extension had been agreed to and the Qve years, plus the extended period, 
in case a waiver had been signed. Each period is "statutory, " for the statute 
provides for them both. In our opinion, a t'air reading of the Act of 1926 
shows that the Commissioner was within his rights in making the assessment 
within the extended period aud that the collector was authorized to require 
payment of the taxes within six years after such an assessment. (Plorsheirw 
Bros. Dry Goods Co. v. United States, 29 Fed. (2d), 895 [Ct. D. 35, C. B, 
VIII-1, 209]. ) See also United States v. Crook (18 Fed. (2d), 449). 

It is objected that the waiver was without consideration, but the statute 
requires nothing but a conseut without mentioning consideration, and the tax- 
payer should not in any event be allowed to repudiate a consent upon which the 
Commissioner has relied. 

Tbe judgment is reversed and the case remanded with directions to grant 
defendant's motion to dismiss the complaint. 

PART V. — PAYMENT, COLLECTION, AND REFUND OF TAX AND 
PENALTIES. 

SECTION 280. — CI AIMS A. GAINST TRANSFERRED 
A. SSETS. 

ART1cLE 1291: Claims in cases of transferred. 
assets. 

REVENUE ACT OF 1926. 

VIII — 98 — 4269 
G. C. M. 6348 

In accordance with section 280 of the Revenue Act of 1926, assess- 
ments were made against A. and B of the amounts of their liability 
as transferees of the assets of a dissolved corporation in respect 
of a deficiency in tax assessed against the corporation for 1918. 
With the consent of A and B, overpayments of income taxes' made 
by them for the year 1918 were applied against these assessments. 
Since the effect of the action taken was to allow and pay a refund, 
and since there were no taxes due against which the overpayments 
could be credited, A and B are entitled to interest on their over- 
piiyments tor 1918. 

An opinion is requested as to whether A. and 9 are entitled to 
interest on certain overpayments of their 1918 income taxes, which 
were applied against assessments made against them, under section 
980 of the Revenue A. ct of 1926, as transferees of the assets of a 
dissolved corporation. 

The following provisions contained in the Revenue Act of 1926 
are pertinent: 

Szc. 280. (a) The amounts of the following liabilitiey shall, except as herein- 
after in this section provided, be assessed, collected, and paid in the same man- 
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ner and subject to the same provisions and limitations as in the case of a 
deficiency in a tax imposed by this title (including the provisions in ease of 
delinquency in payment after notice and demand, the provisions authorizing 
distraiut and proceedings in court for collection, and the provisions prohibiting 
claims and suits for refunds): 

(1) The liability, at law or in equity, of a transferee of property of a tax- 
payer, in respect of the tax (including interest, additional amounts, and addi- 
tions to the tax provided by law) imposed upon the taxpayer by this title or by 
any prior income, excess-profits, or war-yroiits tax Act. 

SEo. 1116. (a) Upon the allowance of a credit or refund of any internal- 
revenue tax erroneously or illegally assessed or collected, or of any penalty 
collected without authority, or of any sum which was excessive or in any manner 
wrongfully collected, interest shall be allorved and paid on the amount of such 
credit or refund at the rate of 6 per centum per annum from the date such 
tax, yenalty, or sum was paid to the date of the allowance of the refund, or in 
the case of a credit, to the due date of the amount against which the credit 
is taken, but if the amount against which the credit is taken is an additional 
assessment made under the Revenue Act of 1921, the Revenue Act of 1924, or 
this Aet, then to the date of the assessment of that a. mount. 

(b) As used in this section— 
(1) The terin "additional assessment" means a further assessment for a 

tax of the same character previously, paid in part, and includes the assessment 
of a deficiency under Title II or Title III of the Revenue Aet of 1924 or of 
this Aet; 

(2) The term "date of the allowance of the refuud" means, in the case of 
any income, war-profits, or excess-proiits tax, the first date on which the Com- 
missioner signs the schedule of orerassessments in respect thereof. 

In accordance with section 280, the Commissioner, on the March, 
1927, list, assessed against A and B the amounts of their liability as 
transferees of the assets of the corporation in respect of a deficiency 
in tax assessed against the corporation for the year 1918. Against 
these amounts assessed against A and B as transferees there were 
applied the overpayments of income taxes made by them for the 
year 1918. 

An assessment under section 280 can not be regarded as creating a 
liability on the part of the transferees greater than that which would 
have been created by a judgment obtained against them under the 
"trust fund theory" (applied in Unzted' litotes v. Boas ik Peal"e 
dutmnobile Co. , 285 Fed. , 410, Treasury Decision 8442 (C. B. II — 1, 
48), and in other similar decisions), which is that where, upon disso- 
lution of a corporation, its assets are distributed among the stock- 
holders, the latter become liable to creditors of the corporation in 
an amount not, to exceed the value of the property received by them. 
This principle applies to taxes due the Government upon the dissolu- 
tion of a corporation. 

Section 280 provides that the amount of the liability, at law or in 
equity, of a transferee, in respect of the tee imposed upon the trens- 
feror, shall be assessed. Since the individuals against whom the 
assessments under the provisions of section 280 of the Revenue Act 
of 1926 were made were not technically taxpayers (the transferor 
corporation alone being such in this case) but were merely liable as 
transferees for the payment of the transferor corporation's tax, and 
since the statute does not change or make their liability a tax liability 
but simply provides for the assessment of the amount of a liability 
at law or in equity, section 284 of the Revenue Act of 1926, providing 
that where there has been an overpayment of tax the amount of' such 
overpayment shall be credited against any tax then due from the 
taxpayer. is no authority for crediting overpayments by individual 
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taxpayers against the amounts of their liability at law or in equity 
assessed against them under section 980 of that Act. A. s it appears, 
however, that the overpayments made by A and 8 for the year 1918 
were with their consent applied against the assessments made against 
them as transferees, ' the e8ect of the action taken was to allow in the 
case of each individual a refund and then to pay the amount thereof 
by applying it against the liability assessed against him under 
section 280. 

In view of the foregoing, it appearing that there were no taxes 
due from A. or 8 against which the overpayments for 1918 could be 
credited, this ofIice is of the opinion that A. and H are entitled to 
interest on their overpayments for 1918 up to the date of the allow- 
ance of the refunds of said amounts. 

C. M. CIIAREST, 
General Co~e/, Bureau of Internal Revenue. 

3KCTION 988. — TAXES UNDER PRIOR ACTS. 

SEcTIUN 988. VIII — 99-4278 
Ct. D. 80 

INCOME TAX — REVENUE ACTS OF 1918 AND 1926 — DECISION OF SUPREME 
COURT. 

1, SUIT — JURIsDIGTION — CIROUIT CoURT oF APPEALs — REvIEw or 
DKcIsIDN oF BOARD oF TAX APPEALs~oNBTITUTIONALITY. 

Proceedings before the Circuit Courts of Appeals or the Court of 
Appeals of the District of Columbia on a petition to review a deci- 
sion of the United States Board of Tax Appeals are judicial, since 
the elements of a ease or controversy within the purview of A. rticle 
III of. the Constitution are present, even in an appeal pending be- 
fore the Board at the time of the enactment of the Revenue Act of 
1920 and decided subsequent thereto, as adequate finality is pro- 
vided in respect to the action of such courts. The certificatio 
to the Supreme Court of a question of law by a Circuit Court of 
Appeals which the latter deemed necessary for a proper decision of 
a pending cause is an invocation of the appellate jurisdiction of the 
Supreme Court, and, therefore, within the Constitution. 
2. INcoME — INcoME TAx PAID Rx EMPLQTER. 

Income taxes assessed against an employee and paid by his em- 
ployer in part consideration for services constitutes additional 
income to the employee ~nder the Revenue Act of 1918, 
8. DECISION AFFIRMED. 

The decision of the United States Board of Tax Appeals (7 B. T. 
A. , 648) affirmed. 

SUPREME COURT OF THE UNITED STATES. 

Old Colony Trttst Co. et al. , Executors, v. Cotnmtssloner of Internal Revenue. 

On certificate from the United States Circuit Court of Appeals for the First Circuit. 

fZune 8, 1929. ] 
OPINION. 

Mr. Chief Justice TAFT delivered the opinion of the court. 
We have before us for consideration two questions certified from the same 

Circuit Court of Appeals, No. 180 and No. 129. They are presented upon 
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differeut statements of facts aud the cases reach the certifying court in different 
ivais, but the questions are so nearly alilre that the certifying judges deemed 
it convenient to present them in consoliclated form. We prefer to separate the 
questions, discuss and decide No. 180 firxt, and then consider No. 129. 

No. 180 comes herc by certificate from the Circuit Court of Appeals for the 
First Circuit. The uctiou in that court was begun by a petition to review a 
decision of the I'nited States Board of Tax Appeals. Tire petitioners are the 
executors of the will of Willianr M. Wood, deceased. Ou June 27, 1925, before 
Mr. Wood's death, the Comiuissioner of Iuterual Revenue uotified him by 
registered mail of the determination ot a deficiency in income tax against him 
for the years 1919 and 1920, under the Revenue Act of 1918. The deficiency 
ivas revisecl bv the Commissioner August 18, 1925, An appeal was taken to 
the Board of Tax Appeals, ;which was filed October 27, 1925. A hearing before 
the Board. April 11, 1927, resulted in a decision November 12, 1927. The Board 
approved the action of tl:e Commissioner aml found a deficiency in the Federal 
income-taxreturn of Mr. V'ood for the year 1919 of $708, 781. 98, and for the year 
1920 of $850, 887. 14. The petition for review was pert'ected December 28, 1927, 
pursuant to the Revenue Act oi 1926 (sec. 288(j) aud secs. 1001 to 100o, ch. 27, 
44 Stat. , 9, 65, 109) and rule 88 of the First Circuit Court of Appeals. 

The facts certified to us are substantially as follows: 
William 5I. IVood was presicleut of the American Woolen Co. during the years 

1918, 1919, and 1S20. In 1918 he received as salary and commissions from the 
compauy $978, 725, which he included in his Federal income-tax return for 1918. 
In 1910 hc received ns salary and commissions from the company $548, 182. 87, 
which he included in his return for 1919. 

August 8, 1010, the American V oolen Co. had adopted the following resolu- 
tion, which was in effect in 1919 and 1920: 

"Voted: That this compauy pay any and all iucome taxes, State and Fed- 
eral. that may hereafter become due and payable upon the salaries of all the 
ofiicers of ihe companv, including the president, William M. Wood; the 
comptroller, Parry C. Wiggin; the auditor, George R. Lawton; and the folloiv- 
ing members of the staff, to wit: Frank H. Carpeuter, Edwin L. Heath, Samuel 
P Haines, and 1Villiam M. La bury, to the end that saicl persons and oiiicers 
shall receive their. salaries or other conipensation in full without deduction on 
account of income taxes, State or Fecleral, ivhich taxes are to be paid out of 
ihe treasury of this corporation. " 

This resolution was amended on March 25, 1918, as follows: 
"Voted: That, referring to the vote passed by this board on August 

1916, in reference to income ta~es. State and Federal, payable upon the 
salaries or compensation of the ofiicers and certain employees of this com- 
pany, the method of computing said taxes shall be as follows, viz: " 'The difference between what the total amount of his tax would be, includ- 
ing his income from all sources, and the amount of his tax when computed 
upon his income excluding such compensation or salaries paid by this com- 
pany. ' " 

Pursuant to these resolutions, the American Woolen Co. paid to the collector 
of internal revenue 5lr. Wood's Federal income and siirtaxes due to salary 
and commissions paid him by the company, as follows: 

Taxes for 1918 paid in 1919 fi081, 169. 88 
Taxes for 1S19 paid in 1920 851, 179. 27 

The decision of the Board of Tax Appeals here sought to be reviewed was 
that the income taxes of $081, 169. 88 and $851, 170. 27 paid by the American 
1Voolen Co. for M: r. V ood were additional income to him for the years 1919 
arid 1920. 

The question certified by the circuit court of appeals for answer by this 
Colll't is: 

"Did the pavment by the employer of the income taxes assessable agaiust 
the employee constitute additional taxable income to such employeej" 

The first, point presented to us is that of the jurisdiction of this court to 
answer the question of law certified. It requires us to examine the original 
statute providing for the Board of Tax Appeals under the Revenue Acf oi' 

1924, and the amending Act of 1926. 
The Board of Tax Appeals, established by sectiou 900 of the Revenue Act 

of 1924 (Title IK, ch. 284, 48 Stat. , 258, 880), was created by Congress to 
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provide taxpayers an opportunity to secure an independent, review of the 
Commissioner of I~ternal Revenue's determination of additional income and 
estate taxes by the Board in advance of their paying the tax found by the 
Coinmissioner to be due. Before the Act of 1924 the taxpayer could only contest 
the Commissioner's determination of the amount of tbe tax after its pavment. 
The Board's duty under tbe Act of 1924 was to hear, consider, and decide 
whether deficiencies reported by the Commissioner were right. 

Section 278 of that Act defined a "deficiency" to be the amount by which the 
tax imposecl exceeded the amount shown by the return of the taxpayer after 
the return was increased by the amounts previously assessed or disallowed, 
There was under the Act of 1924 no direct judicial review of the proceedings 
before the Board of Tax Appeals. But each party had the unhindered right to 
seek separate action by a court of competent jurisdiction to test tbe correctness 
ot the Board's action. Such court proceedings were to be begun within one 
year after the final decision of the Board. 

Section 274(b) provided that if the Board determined there was a deficiency, 
the amount so determined should be assessed and paid upon notice and demand 
from the collector. No part of the amount determined as a deficiency by the 
Commissioner, but disallowed as a deficiency by the Board, could be assessed, 
but the Commissi&mer was at liberty, notwithstanding the decision of the Board 
against him, to brin&g a suit in a proper court against the taxpayer to collect the 
a] leged cleficiency. 

On the other hand, by section 900(g) it was provided that in any suit brought 
by the Commissioner, or by the taxpayer to recover any amourts paid in pur- 
suance of. a decision of the Board, the findings of the Board were prima facie 
evidence of the facts. 

By the Revenue Act of 1926 this procedure was changed and a direct judicial 
review of tbe Board's decision was substituted. 

The Act of 1926 also enlarged the original jurisdiction of the Board of Tax 
s, ppeais to consider deficiencies beyond those shown in the Commissioner's 
notice, if the Commissioner made such a claim at or before the hearing (section 
274(e) ), and also to determine that the taxpayer not only did not owe the tax 
but had overpaid (section 284(e) ). 

The chief change made by the Act of 1926 was the provision for direct judicial 
review of tbe Board's decisions by the filing by the Commissioner or the tax- 
payer of a petition for review in a Circuit Court of Appeals or the Court of 
Appeals of tlie District of Columbia under rules adopted by such courts. 

It is suggested that the proceedings before the Circuit Courts of Appeals or 
tho District Court of Appeals on a petition to review are and can not be judi- 
cial, foi they involve "no ease or controversy, " and without this a circuit court 
of appeals, which is a constitutional court (ea parte Bakelite Corporation, No. 
17, Original, decided May 20, 1929), is incapable of exercising its judicial func- 
tion. This view of the nature of the proceedings we can not sustain. 

The ease is analogous to the suits which are lodged in the circuit courts of 
appeals upon petition or finding of an executive or administrative tribunal. It 
is not important whether such a proceeding was originally begun by an adminis- 
trative or executive determination, if when it comes to the court, whether legis- 
lative or constitutional, it calls for the exercise of only the judicial power of 
the court upon which jurisdiction bas beeu conferred by law. The jurisdiction 
iu this cause is quite like that of circuit courts of appeals in review of orders 
of the Federal Trade Commission. (Ye&terat Trade Comnn'ssiow v. Eastnian, 274 
U. S, , 628; Silner Co. v. Federat Trade Commission, 292 Fed. , 752. ) There are 
other instances of a like kind which can be cited. (Unite&i States v. Ritehie, 17 
How. , 525, 584; interstate Commerce Comn&ission v. Brimson, , 154 U. S. , 447, 
469; Stephens v. Cherokee Eat&on, 174 U. S. . 445, 477. ) See also Pong Yae Ting 
v. Unitc&L States (149 U. S. , 698, 714). 

It is not necessary that the proceeding to be judicial should be one entirely 
cte none. It is enou'h that betore the judgment which must be final has been 
invoked as an exercise of judicial power it shall have certain necessary fea- 
tures. Wliat these are has been often declared by this court, Perhaps the 
most comprehensive definitions of them are set forth in 3faskrat v. United, 
States (239 U. S. , 846, 856), where this court entered into the inquiry what 
was the exercise of judicial power as conferred by the Constitution. There 
was cited there a definition by Mr. Justice Field, in Re Paoific Railway Com, . 
session (82 Fed. , 241, 255), which has been generally' accepted as accurate, 
He said: 



"The judicial article of the Constitution mentions cases and eontroversie&s. 
The term ' controversies, ' if distinguishable at all from 'cases, ' is so in that it 
is less comprehensive than the latter; and includes only suits of a civil 
nature. (Chisholm v. Georgia, 2 Dali. , 481, 482; 1 Tuch. Bl. Comm. Apy. , 420, 
421. ) By cases and controversies are intended the claims of litigants brought 
before the courts for determination by such regular proceedings as are estab- 
lished by law or custom for the protection or enforcement of rights, or the 
prevention, redress, or punishment of wrongs. Whenever the clain& of a. party 
under the Constitution, laws, or treaties of the United States takes such a form 
that the judicial yower is capable of acting upon it, then it has become a case. 
The term implies tbe existence of present or yossible adverse parties whose 
contentions are submitted to the court for adjudication. " 

In Osborn v. United States Banic (0 Wheat. , 788), Chief Justice Marshall 
construed Article IIl of the Constitution as follows (p. 819): 

"This clause enables the judicial department to receive jurisdiction to the 
full extent of tl'. e Constitution, laws, and treaties of the United States, vvhen 
any question respecting them shall assume such a form that the judicial power 
is capable of acting on it. That po~er is capable of acting only when the 
subject is submitted to it, by a party who asserts his rights in the form pre- 
scribed by law. It then becomes a case, and the Constitution dec)ares that the 
judicial power shall extend to all cases arising under the Constitution, laws, 
and treaties of the United States. " 

The circuit court of apyeals is a constitutional court under the definition of 
such courts as given in the Bakelite case, supra, aud a case or controversy may 
come before it, provided it involves neither advisory nor executive action by it, 

In the case we have here, there are adverse parties. The United States or its 
authorized official sues to establish its right to the yayment by a taxpayer of a 
tax due from him to the Government, and the taxyayer is resisting that pay- 
ment or is seeking to recover what he has already yaid as taxes when by law 
they were not properly due. That makes a case or controversy, and the proper 
disposition of it is the exercise of judicial power. Tbe courts are either the 
Circuit Court of A. ppeals or tbe District of Columbia Court of Appeals. The 
subject matter of the controversy is the amount of the tax claimed to be due or 
refundable and its validity, and the judgment to be rendered is a judicial 
judgment. 

The Board of Tax Appeals is not a court. It is an executive or administra- 
tive board, upon the decision of which the parides are given an opportunity to 
base a petition for review to the courts after the administrative inquiry of (. he 
Board has been had and decided. 

It is next suggested that there is no adequate finality provided in resp, . ct 
to the action of these courts. In the first place, it is not necessary, in order 
to constitute a judicial judgment. that there should be both a &letermination 
of the rights of the litigants and also yower to issue formal execution to ear~- 
the judgment into effect, in the way that jud ments for money- or for the pos- 
session of land usuafiv are enforced. A. judgment is sometimes regarded as 
properly enforceable through the executive departments instead of through 
an award of execution by this court, where the effect of the judgment is to 
establish the duty of the department to enforce it. (La cobra Situer Sfining Co. v. 
United Rtates, 175 U. S. , 428, 457, 461. ) The case of Eidetty Rational. Banlc &f. 

Trust Co-. v. 8emt)e (274 U. S. , 123, 182) shows clearly that there are ins, '. ances 
where the award of execution is not an indispensable element of a constitutional 
ease or controversy. In that decision there are collected familiar examples of 
judicial proceedings resulting in a final adjudication of the rights of litigants 
without it. 

But even if a formal execution be required, we think power to resort to it 
is clearly shown with respect to the enforcement of the action of the courts 
here involved by sections 1001 to 1005. 

By the first, the decision of the Board of Tax Appeals rendered after the 
passage of the Act of 1926 may be reviewed by the Circuit Court of Appeals 
or the District Court of Appeals if a petition for such rev''ew is filed either by the 
Commissioner or the taxpayer within six m&mths after the decision is rendered. 
The courts a. re to adopt rules for the filing of the petition, the preparation of 
the record, and the conduct of tbe yroceedings upon such review. The review is 
not to operate as a stay of assessment or collection of any portion of the amount 
of the deficienc determined by the Board, unless a petition for review is filed 
by t'be taxpayer, or unless the taxpayer has filed a so-called jeopardy bond which 
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when enforced will operate finally to settle the rights of the parties as found 
by the courts. 

By section 1002, it is provided in what, venue the decision may be reviewed. 
In section 1003, the Circuit Courts of Appeals and the Court of Appeals of the 
District are given exclusive jurisiliction to review the decisions of the Board, 
and it is declared tliat their juilgments shall be final except that they shall be 
subject to review by the Supreme Court of the United States, on certificate or by 
certiorari in the manner provided in section 240 of the Judicial Code as ainended, 
and in such revieiv the courts shall have the power to affirm, or if the decision 
of the Board is not in accordance with law, to modify or reverse ihe decision of 
the Board, with or without remanding the case for a rehearing as justice may 
require. 

By section 1004, the same courts are given power to impose damages in any 
case where the decision of the Board is aflirmed and it appears that the petition 
was flied merely for delay. 

By section 1005, the decision of the Board is to become final in respect to 
all the numerous instances which in the course of the review may naturally end 
further litigation. In the provisions of these sections, the legislation prescribes 
minute details for the enforcement of the judgments that are the result of these 
petitions for review in the several courts vested with jurisdiction over them. 
The complete purpose of Congress to provide a final adjudication in such pro. 
ceedings, binding all the parties, is manifest and demonstrates the unsoundness 
of the objection. 

We have before us, however, for actual inquiry a case different from one 
just considered in the regular course ot a petition for review of a decision of 
the Board, begun and decided all after the enactment of the Act of 1926. It is 
one in which the appeal to the Board of Tax Appeals had been taken, but the 
appeal had not been decided by the Board before the passage of the Act of 1926. 
That presents what involves a troublesome exception or duplication in the pro- 
cedure. This occurs because of the last excepting clause of section 288(b) of 
the amending Act of 19M, which is as follows: 

"If before the enactment of this Act any person has appealed to the Board of 
Tax Appeals under subdivision (a) of section 274 of the Revenue Act of 
1924 * * ~ and the appeal is pending before the Board at the time of the 
enactment of this Act, the Board shall have jurisdiction of the appeal. In all 
such cases the powers, duties, rights, and privileges of the Commissioner and 
of the person who has brought the appeal, and the jurisdiction of the Board 
and of the courts, shall be determined, and the computation of the tax shall be 
made in the same manner. as provided in subdivision (a) of this section, except 
as provided in subdivision (j) of this section and except that the person liable 
for the tax shall not be subject to the provisions of subdivision (d) of section 
284. " 

The provisions of section 284(d) are those which deny to the taxpayer the 
power to bring any suit against the United States for the recovery of the tax 
after he has adopted the procedure of appealing to the Board of Tax Appeals 
or to the Circuit Court of Appeals. ' 

By this last exception in 288(b), there seems still open to the taxpayers who 
have filed a petition under the law of 1924 and have not had a decision by the 
Board before the enactment of the law of 1926, the right to pay the tax and 
sue for a refund in the proper district court (par. 20 of sec. 24 of the Judicial 
Code, as amended by sec. 1810(c), ch. 186, 42 Stat. , 811, U. . S. Code. Title 23, 
sec. 41). Emery v. United States (27 P. (2d), 992) and Old CoLony R. K v. 
United States (27 F. (2d), 994) hold that the petitioner still retains this earlier 
remedy. 

The truth seems to be tliat in making provision to render conclusive judgments 
on petitions for review in the circuit courts of appeals Congress was not willing, 
in cases where the Board of Tax Appeals had not decided the issue before the 
passage of the Act of 1926, to cut off the taxpayer from paying the tax and 
ruing for a refund in the proper district court. But the apparent conflict in 
such eases can be easily resolved by the use of the pri~ciples of res jNdioste. 
If both remedies are pursued, the one in a district court for refund and the 
other on a petition for review in the circuit court of appeals, the judgmeut 
which is first rendered will then put an end to the questions involved and in 
effect make all proceedings in the other court of no avail. Whichever judgment 
is first in tiine is necessarily final to the extent to which it becomes a judgment, 
There is no reason, therefore, in the ease before us to decline to take jurisdic 
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tion, (See Bryar v. Campbell, 177 U. S. , 049; Kline v, Burke Construction C'o. , 
260 U. S. , 226, 280; Stanton v. Embrey, 98 U. S„548, 554. ) 

Second. The jurisdiction here is based upon the certiQcate of a question of 
law. Tba. t is, whether the payment by the employer of the income taxes assessed 
against the employee constitutes additional returnable taxable income to such 
employee. The certification of such a question by the circuit court of appeals 
is an invocation of the appellate jurisdiction of this court and therefore within 
the Constitution. 

Third. Coming now to the merits of this case, we think the question pre- 
sented is whether a taxpayer having induced a third person to pay his income 
tax or having acquiesced in such payinent as made in discharge of an obliga- 
tion to him may avoid the making of a return thereof and the payment of a 
corresponding tax. We think he may not do so. The payment of the tax by 
tbe employers was in consideration of the services rendered by the employee 
and was a gain derived by the employee from his labor. The form oi the 
payment is expressly cleclared to make no difference (sec. 218, Revenue Act 
of 1918, ch. 18, 40 Stat. , 1005). It is therefore immaterial that the taxes were 
directly paid over to the Governruent. The discharge bv a third person of an 
obligation to him is equivalent to receipt by the person taxed. The certificate 
shows that the taxes were imposed upon the employee, that the taxes were 
actually paid by him, and that the employee entered upon his duties in the 
years in question under the express agreement that his income taxes would 
be paid by his employer. This is evideuced by the terms of the resolution 
passed August 8, 1910, more than one year prior to the year in which the taxes 
were imposed. The taxes were paid upon a valuable consideration, namely, 
the services rendered by the employee and as part of the compensation therefor. 
We think therefore that the payment constituted. income to the employee. 

This result is sustaiued by many decisions. (I'rovtdence ct Worcester It. It. 
Co. , 5 B. T. A. , 1180; Houston Belt ct Terniinal Ity. Co. v. Commissioner, 0 
B. T. A. , 1804; West End Street Bailicay Co. v. IIalley, 246 Fed. , 625; Itenn- 
selaer ct S. R. Co. v. Iricin, 249 Fed. , 720; NortLern R. Co. of Neio Jersey v. 
Loice, 250 Fed. , 856; Houston. Belt ck Terminal Ity, Co. v. United States, 250 
Fed. , 1; Blalock v. georgia Ity. cI Electric Co„240 Fed. , 887; Hamilton v. 
Kentucky d I~diana Terniinal R. It. , 289 Fed. , 20 [T. D. 8518, C. B. II-2, 58]; 
i4merican, Telegraph ct Cable Co. v. United States, 01 Ct. Cl. , 820 [T. D. 8799, 
C. B. V — 1, 295]; Unitecl States v. Western Union Telegraph, Co. , 19 Fed. (2d), 
157; Estate of Levalley, 191 Wis. , 850; Estate of Irunn, 196 Cal. , 860. ) 

Nor can it be argued that the payment of the tax in No. 180 was a gift. The 
paycnent for services, even though entirely voluntary, was nevertheless com- 
pensation within the statute. This is shown by the case of Noel v. I'arrott (15 
F. (2d), 609 [T. D. 8908, C. B. V-2, 149]). There it was resolved that a 
gratuitous appropriation equal in amount to $8 per share on the outstanding 
stock of the companv be set aside out of the assets for distribution to certain 
oilicers and employees of the company and that the executive committee be 
authorized to make such distribution as they deemed wise and proper. The 
executive committee gave $85, 000 to be paid to the plaintiff taxpayer. The 
court said (p. 672): 

"In no view of the evidence, therefore, can the $85, 000 be regarded as a gift. 
It was either compensation for services rendered, or a gain or prodt derived 
from the sale of tbe stock of the corporation, or both; and, in any view, it 
was taxable as income. " 

It is next argued against the payment of this tax that if these payments by 
the employer constitute income to the emplovee, the employee will be called 
upon to pay the tax imposed upon this additional income, and that the pay- 
ment of the additional tax will create further income which will in turn be 
subject to tax, with the result that there would be a tax upon a tax. This 
it is urged is the result of the Government's theory, when carried to its logical 
conclusion, and results in an absurdity which Congress could not have con- 
templated. 

In the erst place, no attempt has been made by the Treasury to collect 
further taxes, upon the theory that the payment of the additional taxes creates 
further income, and the question of a tax upon a tax was not before the 
circuit court of appeals and has not. been certi0ed to this court. We can 
settle questions of that sort when an attempt to impose a tax upon a tax is 
un&lertaken but not now. (United States v. Sullivan, 274 U, S. , 2o9, 264 [T. D. 
4028 C. B. VI — 2, 177]; Fazoo d- IIississiyyi I alley It. It. v. Jackson Vinegar Co. , 
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226 U. S. , 217, 219. ) It is not, theretore, necessary to answer the argument 
based upon an algebraic formula to reach the amount of taxes due. The 
question in this case is, "Did the payment by the employer of the income taxes 
assessable against the employee constitute additional taxable income to such 
employee7" The answer must be "Yes. " 

SECTION 984. — CREDITS AÃD REFUNDS. 

ARilcl, z 1305: Limitations upon the crediting 
and refunding of taxes paid. 

REVENUE ACT OF 19S6. 

A waiver Gled by a taxpayer prior to the enactment of the Rev- 
enue A. ct of 1928 but after the running of the statute of limitations, 
and after liability on the part of the taxpayer to pay a deGciency 
in tax was extinguished under the provisions of section 1106(a) 
of the Revenue A. ct of 1926, is a nullity and does not operate to 
extend the time within which to determiue and assess a deiiciency 
in tax or to extend the time within which to file a claim for refund. 

An opinion has been requestecl in connection with the application 
for reopening the claim for refund 61ed under the facts herein- 
after stated on July 14, 192(), covering income taxes paid for the 
calendar year 1MD. 

The material facts, briefly stated, are that A died in 1919, leaving 
a will subsequently duly admitted to probate; that the executors of 
the decedent's estate on behalf thereof jiled an income tax return 
for the calendar year 1WO on March 15, 1991, and paid the total 
tax shown to be due thereon in quarterly installments in 1M1; that 
said estate was closed and the executors discharged. in 1992; and 
that, subsequent to such discharge and more than five years after 
the 1920 tax return was due and more than four years after such 
tax was paid, said former executors joined with the sole residuary 
legatee in executing an instrument, filed June 9, 1926, intended to 
be a, waiver, and also executed. and filed on June 14, 1M6, a claim 
for refund af the above-mentioned taxes which were alleged to have 
been erroneously paid. 

Based. upon the foregoing facts, it was stated in General Counsel's 
Memorandum 2022A (C. B. VI — 2, 103): 

The purported waiver was Gled before June 15, 1926, and said refund claim 
was filed before April 1, 3927, in compliance with the above-quoted statutory pro- 
vision. These instruments, as hereinabove stated, were executed and Gled after 
the estate had been closed and the executors discharged. Each was signed and. 
Gled by both the former executors and the sole residuary legatee. The M organi- 
sation has been advised thatwaid waiver was not properly Gled for the reason 
that neither the former executors nor the sole residuary legatee was the "tax- 
payer, " as required bv section 284(g), supra. Such advice is in accord with the 
opinion expressed in Solicitor's Memorandum 4870 (C, B. V — 1, 124), interpretiug 
. sections 2(a)9 and 281(e) of the Revenue Act of 1924. A comparison of these 
sections with the correspouding sections of the Revenue Act of 1926, &sections 
2(a)9 and 284(g), reveals their material similarity. The construction applied 
in Solicitor's Memorandum 4870 is applicable to the similar provisions of the 
Revenue Act of 1926, and it, is the opinion of this oiGce that the conclusion 
therein reached is a sound and correct interpretation of the statutory provisions. 
It follows, therefore, that neither the former executors nor the sole residuary 
legatee may, in the instant case, be said to have been the "taxpayer" at the 
time the instrument purporting to be a waiver was Gled, The purported waiver 
does not comply with section 284(g), sup a, and the claim for refund should 
theiefore, be rejected. 
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In Zuly, 1928, an application for the reopening of the claim re- 
ferred to was filed, based upon the decisions renderecl in the eases of. 
Falter G. Davis et al, as Executors and as Individuals, v. United 
Stotes, decided April 6, 1928 (27 I&'ed. (2d), 680), and 3Iar y S. Ald'- 
ridge, Ezeoutrig& of the Last Will and Testantent of W'. O. A/dr'idge& 
Deceased'& v. United States (64 Ct. Cls. , 424, T. D. 4251& C. B. VII — 2, 
215). 

Without considering the question of wliether, under the above- 
mentioned decisions, the waiver was properly executed in this case, 
it would appear that, even if we assume that it was properly executed, 
there is no authority for making a refund of the amount of tax over- 
paid. It will be noted that, under the facts in the case, the period of 
limitation upon the assessment, and collection of any deficiency in tax 
expired on March 15, 1926, and that the period of limitation upon the 
right to claim a refund expired on the same date, which was after the 
enactment. of the Revenue Act of 1926. It would therefore appear 
that in the absence of a. waiver or a claim filed before that date any 
liability on the part of the taxpayer or the Government became extin- 
guished by virtue of the provisions of section 1106(a) of. the 1926 Act. 
After the said date, however, the purported waiver and claim for re- 
fund, above referred to, were filed on t une 9, 1926, and tune 14, 1926, 
respectively. It is contended that the filing of such waiver extended 
the time in which a valid claim for refund could be filed in accord- 
ance with section 284(g) of' the Revenue Act of 1926. That section 
reads in part as follows: 

If the taxpayer has, ii&ithin &&tve years from the time the return t' or the taxable 
year 1917 was due, filed a tooiver of itis right to have the taxes duo for such 
taxable year determined and assessed within fivo years after the return was 
filed, ~ * * then such credit or refund relating to the taxes for the year in 
respect of which the waiver was filed shall be allowed or made if claim there- 
for is filed either on or before April 1', 1925, or within four years from the time 
the tax was paid. " * * If the taxpayer has, on or before June 15, 1920, 
fled such a ioaiver in respect of the taxes due for the taxable year 1920 or 1921, 
then such credit or refund relating to ihs taxes for the taxable year 3920 or. 1921 
shall be allowed or made if c'aim therefor is filed either on or before April 1, 
1927, or within four years from the time the tax was paid. [Ital cs supplied. ] 

Prior to the enactment of the foregoing provisions, as first, intro- 
duced in thc statute by an amendment of the 1921 ~~ct, approved 
March 4, 1928, instances arose where, pursuant to waivers executed 
by taxpayers, their tax liability as determined after the expiration 
of the 5-year period disclosed overpayments of tax, which overpay- 
ments were then found not to be refundable because of the bar of the 
statute. Manifestly, it was unfair to the taxpayer, where he had 
waived the time within which to deterinine and assess any tax due, 
for the Commissioner to later determine the correct. tax liability and 
then set up the bar of the statute, and properly so under the law 
as it then existed against the taxpayer&s right to recover any over- 
payment disclosed by such later determination. The foregoing pro- 
visions were intended to alleviate the harsh situation which thus ex- 
isted. It will be noted, however, that the time for the filing of a 
claim is extended only in the case where a taxpayer has filed "such 
a waiver. , 

" meaning "a ivaiver of his right to have the taxes clue" 
for the taxable year 1920 "determined and assessed within five years 
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after the return was filed. " In the instant case such a waiver was 
never filed. At the time the instrument given was executed and filed 
the right to waive the statute of limitations no longer existed, for the 
reason that the bar of the statute had already becoine complete& both 
as to the remedy and the liability, and the Commissioner could no 
longer cletermine and assess a deficiency in tax, even if one existed, 
The waiver, therefore. was a nullity and did not have the efiect of 
extending the time within which to determine and assess any tax 
that might be due and with respect to which liability hacl become 
extinguished (see 6. C. M. 5601 (C. B. VIII — 1, 126)), nor did it 
have the effect of extending the time within which to file a claim 
for refund on account of a liability on the part of the Government, 
which. if one ever existed, had already become extinguished. (Sec- 
tion 1106(a) of the 1996 Act. ) The provisions of section o84(g), 
supra, are clearly intended to confer reciprocal rights upon both the 
taxpayer and the Commissioner (see report of the Committee on 
Finance of the Senate on the revenue bill of 1M6, page 88), and, 
where the waiver did not have the efFect of extending the period 
within which to determine and assess the tax. it likewise did not have 
the efFect of extending the period within which to file a claim for re- 
fund. While it is true that the provisions of that section refer to 
the filing of a waiver on or before June 15~ 1&6, that date merely 
represents the latest date upon which " such a waiver " (a waiver of 
the taxpayer's "right to have the taxes due "' * ~ determAxed 
and assessed within five years after the retur~ ucs jled") may be 
filed for the purpose of obtaining an extension of tiine as therein 
prescribed. 

The conclusion herein reachecl is not afFected by the retroactive 
repeal of section 1106(a) of the Revenue Act of 1996 by section 619 
of the Revenue Act of 1998 (see 6. C. M. 5601, supra). 

In view of the foregoing, it is the opinion of this office that the 
application for the reopening of the claim shoulcl be denied. 

C. M. CHAREST) 
General Counsel, Bureau of Interne/ Revenue. 

SECTION 1117. — IXTKRKST ON JITDGMKXTS. 

SECTION 1117. VIII — M — 4488 
Ct. D. 148 

INTERNAL RL&'VL&'NUE TAX — REVENUE ACT OF 1926 — DECISION OF COURT. 

JUzoj&Lzjv T — IivrEsssr. 
The allowance of interest in any judgment against a collector 

for an internal revenue tax illegally collected, rendered after the 
enactment of the Revenue Act of 1926 and before the enactment 
of the Revenue Act of 1928, is controlled exclusively by section 1117 
of the Revenue Act of 1928, which provides for interest upon the 
amount of such tax only to the date of entry of the judgment. 
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CoURT 0F APPEALs oF TPIE DIsTRIOT oF CoLUMBIA 

8ndreui 8'. hfellon, Secretary of the Treasury; Johrc Raymond. 3IOVarl, Oomp- 
tsviiler General; and, Robert H. Lucas, Commissioner of Internal Revenue, 
'appellants, v. The Vnited States of America, Esi rel. Arthur D. Hill, as 
Suroiotng Eaecutor of the WlM of Peter O. Drool's, Deceased, , appellee. 

Before MARTIIv, Chief Justice, and ROBB and VAiv ORBDEL, Associate Justices. 

[December 2, 1929. ] 
OPINIOE. 

Ross, Associate Justice: Appeal from a judgment in the Supreme Court of 
the District directing the issuance of a writ of mandamus requiring the Com- 
missioner of Internal Revenue and the Comptroller General to approve forth- 
with payment to appellee out of the Treasury of the United States the sum oi 
@7, 642. 78, alleged to be due him for interest on a judgment (between its date 
and date of payment) entered in his favor on August 1, 1927, in the District 
Court of the United States for the District of Massachusetts in a suit against 
the collector of internal revenue for that district for the erroneous or illegal 
assessment and collection of internal revenue taxes; a certificate of probable 
cause having been tiled. The writ further directs the Secretarv of the Treasury 
to pay forthwith the sum mentioned. 

Upon the filing of the petition for the writ, a rule to show cause issued; 
appellants filed a joint and several answer. Appellee demurred. Upon hear- 
ing, the demurrer was sustained. Appellants electing to stand on their answer, 
the writ as prayed was directed to be issued. 

Appellants contend, first, that subsection (b) of section 177 of the Judicial 
Code, Rs amended by section 1117 of the Revenue Act of 1926 (44 Stat. , 9, 119), 
controlled the allowance of interest on appellee's judgment, and that interest 
was allowable from the date of the payment or collection of the taxes only "to the date of entry of such judgment. " Interest was computed and paid 
accordingly. Second, that the writ of mandamus may not issue to compel 
the payment of money from the Treasury of the United States where there is 
another plain, adequate, and complete remedy. Third, that the Comptroller 
General may not be compelled by writ of mandamus to allow a claim never 
presented to him for payment prior to the filing of the petition for mandamus 
and to certify it for payment from an appropriation which does not authorize 
such payment. 

Section 1117 of the Revenue Act of 1926 (44 Stat. , 9, 119) provides: 
"Section 177 of the Judicial Code, as amended, is amended to read as follows: "SEc. 177. (a) No interest shall be allowed. on any claim up to the time of 

the rendition of judgment by the Court of Claims, unless upon a contract ex- 
pressly stipulating for the payment of interest, except as provided in. subdi- 
vision (b). "(b) In any judgment of any court rendered after the efiactment of the 
Revenue Act of 1926 (whether against the United States, a collector or deputy 
collector of internal revenue, a former collector or deputy collector, or the 
personal representative in case of death) for any internal-revenue tax erro- 
neously or illegally assessed or collected, or for any penalty collected without 
authority or for any sum which was excessive or in any manner wrongfully 
collected, under the internal-revenue laws, interest shall be allowed at the rate 
of 6 per centum per annum upon the amount of such tax, penalty, or sum, from 
the date of the pavment or collection thereof to the date of entry of such 
judgment or, if such judgment is reviewed by au appellate court, to the date 
of entry of final judgment. " 

The judgment in question having been rendered after the enactment of the 
Revenue Act of 1926, it is at once apparent that if the provisions of that Act 
control, appellee was not entitled to interest beyond the date of the entry of 
the judgment. 

Section 966, R. S. , provides for the allowance of interest on all judgments 
-in civil causes recovered in circuit or district courts in cases where, by the 
law of the State in which the court is held, interest ma. y be levied under 
process of execution on judgments recovered in the courts of such State, and 

92026' — 80 — 16 
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that it shall be calculated from the date of judgment "at- such rate as is 
allowed by law on judgments recovered in the courts of such State. " 

The suit in this case against the collector was personal (Sage v. Uattcd 
States, 250 U. S. , 88), but a certificate of probable cause was issued. Under 
section 989, R. S. , after the issuance of such certiticate, "no execution shall 
issue aga, inst such collector or other otiicers, but the amount so recovered shall 
upon final judgment be provided for and paid out of the proper appropriation 
from the Treasury. " Until the issuance of the certilicate the Government 
assumes "no part of the liability of the defendant. " Upon the issuance of the 
certificate, "the claim of the plaintBX in the suit is practically converted into 
a claim against the Government. But not until then. " (United States v. 
Sherraan, 98 U. S. , 565, 567; Schett v. Oochraa, 107 U. S. , 625, 627. ) 

Internal revenue taxes having been "erroneously or illegally assessed or 
collected, " interest was allowable to appellee under the express provisions or" 

the Revenue Xct of 1926 "at the rate of 6 per centum per annum upon the 
amount of. such tax, penalty, or sum, from the date of the pagraent or cottec&ioe 
thereof to the date of entry of sach jadgisteat. " [Italics ours. l That the Act 
of 1926 applied. can not be doubted, but ayyellee insists "that the statute 
only has to do with interest up to the time of judgment, and it is only by 
implication that it can be stretched to cover interest after judgment. " We 
think the maxim, "eapressio eeias est eact4Nio alterius, " ayylies. See WQbur 
v. United States (58 Ayp. D. C. , 847, 80 Fed. (2d), 871); Stephens v. SrattA, 
(10 Wall. , 821); Raleigh d (t R. Oo. v. Retd (18 Wall. , 269); Eord v. United 
States (278 U. S. , 598, 47 Sup. Ct. Rep. , 581). 

Congress is presumed to have knovrn that under section 966, R. S. , in a 
personal action interest is allowable on a judgment at such rate as is aHowed 
by the law on judgments recovered in the courts of the State where the judg- 
ment is rendered. In section 1117 of the Revenue Act of 1926, Congress was 
not dealing with the general subject of interest, as in section 966, R. S. , but 
with the syecial subject of interest "on any judgment of any court 
for any internal-revenue tax erroneously or illegaHy assessed or collected 

The language of this section is comprehensive and speciiic, and in 
our. view it would be a strained construction to rule that Congress did not 
intend it to be exclusive. See Itarroics v. Woodtcorth (11 F. (2d), 777 [T D, 
8900, C. B. V — 2, 280]). 

That such was the intent of Congress is further indicated by section 615 
of the Revenue Act of 1928, approved May 29, 1928 (44 Stat. , 877), again 
amending section 177 of the Zudicial Code, and providing that "in any judg- 
ment of any court rendered (whether against the United States, a collector 
or deputy collector of internal revenue, " ~ ~) for any overpayment. in 
respect of any internal-revenue tax, interest shall be allowed at the rate of 6 
per centum per annum upon the amount of the overyayment, from the date 
of the payment or collection thereof to a date preceding the date of the refund 
check by not more than 80 days, such date to be determined by the Commis- 
sioner of Internal Revenue. " h. pyarently Congress concluded that the Act of 
1926, being exclusive, did sot adequately protect those from whom internal 
revenue taxes had been erroneously collected, and therefore extended the 
period within which interest on judgments for such overpayments would be 
aHowable to a date within 80 days of the actual paymeni 

Counsel for appellee attaches importance to the fact that the mandate of 
the Supreme Court of the United States in Xichots v. Coolidge (874 U. S. , 581 
[T. D. 4072, C. B. VI — 2, 851]) (where the facts were similar to the facts in 
this case, except that in this case no apyeal was taken from the judgment 
of the district court) required the payment of interest on the Qual judgment 
to the actual date of payment. There is no indication in the opinion of the 
court that section 1117 of the Act of 1926 was brought to its attention. More- 
over, rule 80 of the rules of that court provides for the allowance of interest 
"at the same rate that similar judgments bear interest in the courts of the 
State where such judgment was rendered. " This rule, the court has indicated, 
is in harmony with section 1010, R. S. , authorizing the court to adjudge to 
the respondent-in-error just damages for the delay of the plaintiif-in-error. 
(Sch, ell v. Uochran; 107 U. S. , 625, 627. ) 

The judgment of appellee having been fully satisfied, there was no basis 
for the issuance of the writ of mandamus. It is, therefore, unnecessary to 
consider other questions raised by apyellants. 

Judgment is reversed, with costs, and cause remanded for further proceedings. 
Reversed. 
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SECTION 1197. — ENFOLD, 
GKMKNT OF 

TA. X LIENS. 

SECTION I I'. VIII-49-4397 
Ct. D. 119 

INTERNAL REVENUE LA%'S — TAX LIEN — DECISION OP COURT. 

1. LIEN — SIIIT — COEEEGTOR As PAETF. 
A. collector has no interest in a tax lieu created l. J section 8186, 

Revised. Statutes, as amended. , which is in favor of the United 
States. The United States is a necessary party to a suit respect- 
ing it s. nd can not be sued without its consent. 
2. LIEN — RNFosoEMENT — RIGHTs OF SUBETY'. 

Section 8207, Revised Statutes, as amended, relating to the eu- 
forcemeut of tsx liens, provides an exclusive remedy and a person 
having no interest in real estate upon which the United States has 
a lien is not a proper party to a suit respecting it. The execution 
and delivery to a collector of a bond conditioned to pay the tax 
does not confer upon him or the obligors any rights under that 
section in respect to the lien. 

3. SAME~FBEOGATIGN — ExoNEEATIGN. 
Where tbe tax has not been paid a surety upon a bond condi- 

tioned to pay the tax has no right on principles of subrogation or 
exoneration to have a tax lieu enforced. 

DEs'IEIOT CoIIBT GF THE UNITED STATEs 70R THE ~&TEEN DISTEEOT oF SogTH 
CAEOI. INA. 

Maryland Casualty Co. v. Cbarlestoa Lead Worlss et al. 

OPINION. 

HALE, District Judge: The complain. ant, Maryland Casualty Co. , a Maryland 
corporation, brings its bill in eIluity against the Charleston Lead Works, a 
South Carolina corporation, aud against John F. Zones, a citizen of South 
Carolina, alleging that be is a citizen ot the United States and resident of the 
State of South Ca. rolina, and. ever since and prior to the year 1925 has held 
the oflice of collector of United States internal revenue for the district of 
South Carolina, and is sued in his own right and a. s such collector. A. fter 
stating the jurisdictional facts, the biR aReges that the Commissioner of In- 
ternal Revenue assessed a deticiency i~come tax for 1917 iu. the amount of 
$2, 484. 79 against the Charleston Lead W'orks, one of. the defendants, which 
amount was entered on the assessment list for April, 1921, transmitted by the 
Commissioner of internal Revenue to the then collector of United States in- 
ternal revenue ior the district of South Carolina, which assessment thereby 
becaIue, and has since remained, a lien upon all of the real and personal prop- 
erty of the Charleston Lead Works, a description of the property owned by 
that defendant being set out; that, while said lien . vas in full force and effect, 
May- 1, 1922, the Charleston. Lead Works executed a mortgage to the South 
Carolina. Loan A Trust Co„as trustee, also one of the defendants, to secure 
au issue of $90, 000 of bonds, what part thereof having been issued or out- 
standing the complainant aReging want of knowledge; that tbe complainaut 
is informed and believes that the mortga e was taken by the South Carolina 
Loan Ji- Trust Co. with actual knowIedge of the lien for Federal taxes; that 
on March 15, 1925, the complainant, as surety, and the Charleston Lead Works, 
as principal, executed. a bond m the amount of. $9, 500 to John F. Zones, as 
coRector of internal revenue for the district of South Carolina, or his suc- 
cessors in oflice, to secure to the principal an extension of . ix months' time 
for the payment of the 1917 taxe@ the condition being that the said principal 
should indemnify the defend-nt John F. Zones, coBector of internal revenge, 
district of South Carolina, or his successors in otilce, agains. loss, costs, dam- 
ages, or expense to which he might be put by reason of granting such extension 
of time. 



It is further averred that the principal, the Charleston Lead Works, has 
failed to pay the tax, and that the said collector, on November 19, 1925, made 
demand on complainant i'or the amount due on account thereof; that the 
Charleston Lead Works is believed to be insolvent and wholly unable to pay 
the tax, that the persons who made application to the complainant to become 
surety on the bond are insolvent, and complainant is without adequate remedy 
against them. 

Upon these facts, the complainant alleges that it is entitled to be exonerated 
as surety upon said bond, and to have the lien of the United States for said 
tax enforced as a lien prior to the mortgage in favor of the South Carolina 
Loan R Trust Co. , as trustee, and the proceeds arising from sale of the 
property be first applied to the satisfaction of said tax. 

Appearing specially for that purpose, John F. Jones has 51ed his motion to 
dismiss this action as against him upon the ground that it appears upon the 
face of the complaint that he has no interest in the action whatever, or in the 
subject matter thereof; that he has no lien on the property described in the com- 
plaint; that the lien referred to is in favor of the United States; and that, while 
he is named as defendant, the real party in interest is the Government of the 
United States; that the United States has a lien on the property described iii 
the complaint; and that the United States may not be sued in this action with- 
out its consent, which consent has not been given. 

It will be seen that the bill alleges assessment of an income tax against 
the Charleston Lead Works; that the Government acquired a lien upon the 
real and personal property of the Charleston Lead Works, and, while the lien 
was in force and effect, May 1, 1922, the Charleston Lead Works executed a 
mortgage to the South Carolina Loan R Trust Co. upon certain real estate; that 
the United States has a lien for taxes on this property; that John F. Zones, as 
collector of internal revenue, has a bond to secure these taxes; and, in the action 
against Jones, "sued in his own right as such collector, " the complainant seeks 
to have itself placed in the position of the United States with reference to 
the lien, to exercise the right of the United States to enforce the lien by sale 
of the premises, and to have the proceeds of the sale applied to the satisfaction 
of the taxes, so that the obligation of the bond may be extinguished. 

It is not alleged that the United States has given its consent to being made 
a party to the action, and it is claimed that such consent is not required, be- 
cause the action is against Jones personally and as collector. The complainant 
seeks the processes and remedy of the equity court in a suit between private 
persons in discharging a debt which, it claims, is an obligation arising from 
its alleged contract with Jones, who was alleged to be a mere private person, 
and that the words "collector of internal revenue" are merely descriptive of 
such person. To establish the responsibility of Jones as a private person, the 
plaintiff cites section 8184, Revised Statutes; Act of Zuly 18, 1866, chapter 184, 
sections 9, 14 Stat. , 106; March 2, 1867, chapter 169, sections 8, 14 Stat. , 478; 
December 24, 1872, chapter 18, sections 2, 17 Stat. , 402 (26 U. S. C. A. , section 
104; Comp. St. , section 5906). These statutes direct collectors of internal 
revenue to collect taxes in their several districts. The learned counsel for the 
complainant cites further statutes providing that the collector shall be charged 
with the amount of taxes. These statutes cited appear to be administrative 
provisions. Their direction to collect taxes and record an account for them are, 
I think, intended to give such power to collectors by virtue of their oflice, and 
not as private persons. . But from these provisions, which I think are adminis- 
trative, the learned counsel for the complainant seeks to establish the propo- 
sition that the collector of internal revenue is personally liable for all internal 
revenue taxes assessed in his district, that the bond executed to him to secure 
tbese taxes is a bond to him personally, and that a suit involving such bond 
is properly brought against him personally. The complainant brings to. my 
attention cases holding that an oflicer of the United States may be sued in 
matters where the rights asserted and the relief asked for are against the 
defendants as individuals. 

The lien in question is based upon section 8186 (amended by section 8, Act 
of March 1, 1879 (20 Stat. , 827), and Act of March 4, 1918 (87 Stat. , 1016; 
26 U. S, C. A. , section 115; Comp. St. , section 5908)), which provides: "If 
any person liable to pay any tax neglects or refuses to pay the same after 
demand, the amount shall be a lien in favor of the United States from the time 
when the assessment list was received by the collector. " 

(1) It will be seen that, by virtue of this statute, the Den attached spon- 
taneously when the assessment list was received and upon neglect and failure 
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to pay the taxes on demand. No action is required by the collector to effect 
the lien. No action by the collector is referred to except such as relates to 
giving such notice as will be effective agaiiist mortgages, purchasers, and judg- 
ment creditors. The lien is a statutory lien, and I think it clear that it is a 
right oi' the United States. The section of the statute quoted makes no pro- 
vision for relief from this lien except the payment of the tax; and the com- 
plaint shows that the tax has not been paid. The Revenue Act of 1926, section 
1127, reenacted in section 8207 of the Revised Statutes, as amended (26 U. S. 
C. A. , section 186), provides that the Commissioner of Internal Reveuue may 
direct the filing of a bill in equity "to enforce the lien of the United. States, " 
and provides that "all persons having liens upon or claiming any interest in 
the real estate sought to be subjected as aforesaid, shall be made parties "; and 
it provides that, in all cases where a claim or interest of the United States 
therein is established, the court "shall decree a sale of such real estate, " and 
"a distribution of the proceeds of such sale according to the findings of the 
court in respect to the interests of the parties anil of the Unitecl States, " 

By section 1080 of the Revenue Act of 1924 (26 U. S. C. A. , section 186), 
reenacted as section 1127 of the Revenue Act of 1926, section 8207 is amended. 
Paragraph (a) of the amended statute is a repetition of the original statute, 
with only such change as to recognize the later judicial organization. Para- 
graph (b) extends to "any person having a lien upon or any interest in such 
real estate, notice of which has been duly filed of record in the jurisdiction in 
which the real estate is located, prior to the filing ot notice of' the lien of 
the United States as provided by section 8186 of the Revised Statutes as 
amended, or any person purchasing the real estate at a sale to satisfy such 
prior lien or interest, " to request the Comiuissioner of Internal Revenue to 
direct the filing of a bill in chancery to enforce the Federal tax lien, and upon 
his failure so to do within six months, the person so entitled may file his 
petition in the proper court for leave to file a bill for the "final determination 
of all claims to or liens upon the real estate in question. " The district court 
may upon hearing the petition grant leave to file the bill. "The United States 
and all persons having liens upon or claiming any interest in the real estate 
shall be made parties. " Consistently with this language, provision is made for 
service on the United States in the inanner provided by sections 5 and 6 of 
the Act of March 8, 1887 (28 U. S. C. A. , sections 762, 768), entitled "An Act, 
to provide for the bringing of suits against the Government of the United 
States. " Further, it is provided that, "for the purpose of such adjudication, 
the assessment of the tax upon which the lien of the United States is based 
shall be conclusively presumed to be valid. " 

It appears then that this statute creates a lien in favor of the United States; 
or the language of it indicates that the tax lien is a right of the Unifed States; 
that the United States may file its bill in chancery for its erforcement ~ and 
that no other party may do so until after the United States has failed to file 
such bill after demand made; and that, when such other party having taken 
the steps provided for, to vest himself with the i'ight to file a bill, begins his 
suit, he must make the United States a party defendant, and must serve it 
with process, as in other cases of suits against the United States; and that 
he may r. ot question the validity of the assessment upon which the lien of 
the United States is founded. 

It appears that section 8207 grants a remedy to persons other than the Govern- 
ment, but only to such persons as have liens upon or interest in the real estate 
prior to the filing of the lien of the United States, or to persons purchasing 
the real estate at a sale to satisfy such prior lien or irterest. 

(2, 8) In the case at bar, the complainant shows no interest whatever in the 
real estate nor any demand upon the United States to enforce the lien. The 
lien is strictly a statutory one, and I think section 8207 of the Revised Statutes 
is intended to provide the exclusive remedy for a judicial determiration of the 
lien involved in the case. This bill of complaint does not plead facts which give 
it a right to enforce its, lien. The lien is, then, a right of the United States, 
and no collector of internal revenue has, I think, any right to dispose of it. 

(4 6) The complainant does not, I think, state any case entitling it to a right 
basecl upon subrogation; for the bill aifirmatively pleads that the taxes due to 
the United States, and for which there is a lien in its favor, remain unpaid, 
and that the complainant has not complied with the conditions of the bond. 

is clear that, in order. that a surety may have subrogation, the debt must 

be paid in full. (Columbia Eiviauce ck Trust Co. v. kentucky Uiviou R. Co. 

(C. C. A. ), 60 F. , 794. ) 
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Nor does the comp)aint show that the complainant has a right to relief on 
principles of exoneration, for the right to exoneration arises between parties 
who are liable for the same debt, by which, when a party secondarily liable, 
has paid the principal's obligation, or any part thereof, he is entitled to be 
reimbursed by the principal debtor, and can bring a bill in equity to enforce 
that right. It is not alleged that anything has been paid in this case. (Cont- 
etock v, Corbin et al. , 191 Mich. , 689, 158 N. W. , 106. ) 

(7 — 9) The matter now before the court is the motion of Zones for "a dis- 
missal of the complaint as against him. " It seems clear to me that the subject 
mai. ter of the complaint is one in which the United States is a necessary party in 
interest, and ss to which the court may not act without the United States 
being made a defendant. The United States can not be sued without its 
consent, As I have already found, the only consent which it can have in cases 
of this sort is four. d in section 8207 as amended, and the complaint at8rm- 
atively disclosed that this complainant is not within the class of persons en- 
titled to the favor of that statute. The statute creating a lien clearly gives 
no right to the collector with regard to its eniorcement or otherwise. Nor does 
the remedy provided in section 8207 contemplate any order affecting the 
collector. In BeRnup v. Behttd (161 U. S. , 10, 17, 16 S. Ct. , 443, 445 (40 L. 
ed. , 599), speaking for the court, Mr. Zusticw Gray, in his opinion, says: 

"A public ofdcer is not personally liable on a contract, although under his 
own hand and seal, made by him in the line of his duty, by legal authority, 
and on account of the Government, and inuring to its benefit, and not to his own. 
(Hodgeon v. 1)ee:ter, 1 Cranch, 845, 2 i. ed. , 180. ) See, also, &ccbeattt v. Hatdt- 
istand (1 T. It. , 172); Untotet v. Woleeley (1 T. H. , 674); Pardner v. Hetobtsees 
(6 App. Cas. , 619). " 

See, also, Ieatber et al. v. Wbtte (C. C. A. ) (296 F. , 477). 
I am constrained to find that the complaint charges no acts of Z'ohn Ii'. 

Zones, either otticial or personal, with reference to the lien in question which 
require him to answer or which make him a proper party to any decree of 
this court. He clearly is not, then, a party in interest in the proceeding; and it 
is ordered that the complaint be dismissed as to him. A decree may be sub- 
mitted, not inconsistent with this opinion. 

SECTION 1911. — SALARIES OF STATE AND 
MUNICIPAL OFFICERS. 

SzoTzojv 1911. 
REVENUE ACT OF 1926. 

Independent contractor. (See Ct. D. 114, page 987. ) 
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INCOME TAX RULINGS. — PART III. 
REVENUE ACT OF 1924. 

TITLE II. INCOME TAX. 

PART I. — GENERAL PROVISIONS. 

SECTION 901. — DISTRIBUTIONS BY 
CORPORATIONS. 

ARTICLE 1541: DividendS. VIII — 84-4%1 
'Ct. D. M 

INCOME TAX — REVENUE ACT OF 1924 DECISION OF COURT. 

1. DIvtDEND — TaxsBILITr — STocx PuncHxsED wITH DIvmEND- 
REOEG~NIza TroN. 

Where a national bank formulates a plan for creating a trust 
company to engage in business not permitted to be done by it under 
the National Banking Act in accordance with which the bank 
declares a cash dividend and the stockholders, that accept the plan, 
agree to allow the dividend to be used in payment for stock in the 
trust company and to allow the stock to be deposited with trustees 
for their benefit and the beneficial interest to pass with the transfer 
of stock in the bank, the amount of the dividend received by a 
stockholder consenting to the plan and so used in payment for 
stock in the trust company is taxable as a dividend. The transac- 
tion is not a reorganization within the meaning of section 208(c) 
of the Revenue Act of 1924, which provides, under the conditions 
therein stated, for the recognition of no gain to a distributee from 
the receipt of stock pursuant to a plan of reorganization. 

2. DEOIsIoN AFFIRMED. 

The decision of the United States Board of Tax Appeals (ll 
B. T. A. , 659) is affirmed. 

UNITED STATEs CIscuIT CDUET oF APPEALs) EIGHTH CzECUIT. 

John 6. Lonsdele v. Cmnvnissioner of Intsrnnl Reeenue. 

On petition to review decision of United States Board of Tax Appeals. 

[AprR 18, 1929. ] 
VEN VMKENBURGH, Circuit Judge, delivered the opinion of the court. 
This is a petition to review a decision of the United States Board of Tax 

Appeals. The Commissioner of Internal Revenue, on August 19, 1926, found that 
there was a deficiency in the amount of petitioner's income tax for the year 1924 
in the sum of $8, 766. 91. This deficiency was held to arise from the exclusion of 
a 10 per cent dividend declared by the National Bank of Commerce of St. Louis, 
Mo. , which said dividend was applied to the purchase of stock in the Federal 
Commerce Trust Co. of that city. The petition of appellant, for appeal from 
this ruling to the United States Board of Tax Appeals, states that the National 
Bank of Commerce of St. Louis was advised "that as a national bank it could 
not engage in various financial endeavors advantageous for banks to undertake 
and in which State banks and trust companies may freely engage. It fe)t that, 
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the National Banking Aet so restrained its endeavors that it was handicapped 
in competing with State banks and trust companies. For this reason said 
National Bank of Commerce in the year 1923 concluded that it would be ad- 
vantageous to its business to organize a Missouri corporation to engage in the 
business in which it was restricted or handicapped by the National Banking 
Act and the rules and regulations thereunder. Thereupon said bank, through its 
president, unrler date of June 18, 1923, addressed a eireular letter to its stock- 
holders advising them of its purpose and setting forth its plan for the organi- 
zation of a new company. " 

This circular letter reads as follows: 
NATION~ BSNx or COMMERCE, 

8t. Louis, Jane 18, 1928. 
To the Stockholders of the National Bank of Commerce m St. Louist 

As vou know, we have established a savings department, which now has 
nearly 50, 000 depositors, with total deposits of over eight millions. We have 
also put in a bond department, which is doing a very satisfactorv business. By 
special permission of the Federal Reserve Board, the bank qualified to act in a 
fiduciary capacity, and our trust department is now handling a large volume of 
trust matters, We have also taken over aud are now operating our safe deposit 
vaults. 

There are, however, some financial matters that can not be transacted through 
a National bank, and yet are allied with commercial banking so closely that 
we have realized for some time the necessity of having a way to take care of 
this business. And so, at a recent meeting of the board of directors, the officers 
of the bank were directed to formulate a plan for creating a company to be 
called Commerce company or some other suitable name which will have the 
power of dealing in all kinds of securities, including first mortgage on real 
estate, real estate, and other matters of like character, it being the purpose that 
the charter of this company shall be broad enough to enable the company to 
supplement the service now performed by the bank. 

The new company is to be owned by the stockholders of' the bank in propor- 
tion to their holdings of stock in the bank. We have examined a number of 
elifferent plans that have been adopted by national banks throughout the coun- 
try, and have concluded that the best is that known as the Chicago plan. Under 
this plan, the directors of this bank will declare a 10 per cent cash dividend, 
amounting to a million dollars, and the stockholders will be asked to subscribe 
for stock in the new company in an amount equal to this dividend and authorize 
the committee to apply the proceeds in payment of their stock in the new com- 
pany. In this way, each subscribing shareholder in the bank will have one-tenth 
of a share of fully paid stock in the new company for each share of stock in the 
bank. 

Believing that the interests of the stockholders of this bank will best be served 
if their interests in the bank and the new company are kept identical, the plan 
of organization provides that the stock in the new company shall be held by the 
trustees named in the agreement for the benefit of the subscribers, except a few 
shares that may be necessary for the directors to qualify. While such trust con- 
tinues, the beneficia mterest in the stock of the new company deposited with 
the trustees will pass with the transfer of the stock in this bank. 

Li'ach stockholder, therefore, is requested to sign the inclosed acceptance and 
power of attorney so that the new company may be promptly organized and put 
in operation. The gentlemen named in the power of attorney are directors and 
large stockholders in the bank. 

Yours, very truly, 
[Signed] JoHz G. Loxsnxrz, President. 

A form for acceptance and power of attorney which the stockholders were re- 
quested to sign was inclosed with this letter. 

Prior to January 2, 1924, stockholders of the National Bank of Commerce 
owning in excess of 80 per cent of the stock of the bank had signed the accept- 
ance and power of attorney; of these the petitioner Lonsdale was one. January 
22, 1924, the dividend of 10 per cent was declared, the resolution to that effeet 
reciting that this was done in order "that each stockholder so minded may, 
with said dividend, cause the payment in full of his interest" in said new corn 
pany. Under the terms of the letter to stockholders of June 18, 1923, the divi' 
clend thus declared was to be a cash dividend applying to all stockholders, and, 

' 

while declared for the express purpose of being devoted, at the will of the stock- 
holders, to payment of their subscription to the capital stock of the new corn 
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pany, it followed necessarily that those stockholders who refused to accept the 
proposition made, and to, apply their dividend to the purchase of such stock, 
Would, and must, receive the same in cash. The Commissioner of Internal Reve- 
nue ruled . that the petitioner received a taxable dividend of $14, 100 upon his 
stock in the bank in the transaction above recited. 

The petitioner contends, that because of their agreement, the assenting stock- 
holders of the National Bank of Commerce were iiot entitled to cash under the 
dividend resolution; that by reason of the trust under which the stock of the 
Federal Commerce Trust Co. was placed, appellant received nothing in the 
nature of income. Furthermore that the transaction constituted a reorganiza- 
tion of the National Banl- of Commerce under section 208 of the Revenue Act 
of 1924, which excludes the recognition of gain. Upon appeal to the Board of 
Tax Appeals the ruliiig of the Commissioner was afFirmed. 

Section 208 of the Revenue Act of 1924, in so far as it has present applica- 
tion, reads as follows: 

"(c) If there is distributed, in pursu;ince of a plan of reorganization, to a 
shareholder in a corporation a party to ihe reorganization, stock or securities in 
such corporatjon or in another corporation a party to the reorganizatio~, with- 
out the surrender by such shareholder of stock or securities in such a corpora- 
tion, no gain to the distributee from the receipt of such stock or securities 
shall be recognized. 

"(h) As used in this section and in sections 201 and 204, (1) the term 
'reorganization ' means * ~ * or (B) a transfer by a corporation of all or 
a part of its assets to another corporation if immediately after the transfer 
the transferor or its stockholders, or both, are in control of the corporation to 
which the assets are transi'erred, * i: ": (2) The term ' a party to a 
reorganization ' includes a corporation resulting from a reorganization and 
includes both corporations in the case of an acquisition by one corporation of at 
least a majority of the voting stocl- and at least a majority of the total number 
of shares of all classes of stock of another corporation. " 

"What is or is not ' income ' within the meaning of the amendment must be 
determined in each case according to truth and substance, without regard to 
form. 

"Income may be defined as the gain derived from capital, from labor, or 
from both combined, including profit gained through sale or conversion of 
capital. " (E(8ner v. Macomber, 252 U. S. , 189 [T. D. 8010, C. B. 8, 25]. ) 

"Substance and not form should control in the application of the sixteenth 
amendment and the income tax laws enacted under it. " ( United State8 v. 
PhelHs, 257 U. S. , 156 [T. D. 8270, C. B. 5, 87]. ) 

Appellant received a distinct individual gain by the dec)aring of the dividend 
in question. The fact that he did not receive the cash in hand, but permitted 
the cash dividend thus declared to be used in the purchase of stock in another 
and distinct corporation, did not alter the substantial effect of the transaction; 
nor is it important that he could not presently sell and dispose of his stock in 
the new company without at the same time selling his stock in the bank. 
Whenever such a disposition shall be made there will be an increment of. gain 
corresponding to the value of the uew corporation stock which was purchased 
with the dividend declared. This dividend was segregated from the capital 
assets of the bank, and, when declared, was the property of the stockholder, 
and not of the bank. Any stockholder might, if so minded, have received his 
portion of the dividend in money and have refused acceptance of the plan. 
The fact that appellant reinvested it in the stock of the new corporation, organ- 
ized to do a distinct business which the bank was not authorized to do, renders 
that dividend no less an item of income. It is the inherent. nature of the 
dividend itself that controls. 

Referring now to the claim of reorganization whereby it is urged that the 
transaction falls within the terms of section 208 of the Revenue Act of 1924 
above quoted, it will be observed that the procedure adopted does not conform to 
controlling features of the provisions of that Act. This section obviously has 
reference either to a complete reorganization of the original corporation by a. 
transfer of its entire assets to another, then existing or newly organized, or 
to a transfer of a part of the assets in such manner that the corporations may 
thereafter be under one control and may be operated substantially as one in 
the prosecution of their business. It can not properly, and does not, we think, 
refer to the organization of an independent company — although with substan- 
tially the same stockholders and oificers — which is authorized by its charter to 
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transact business and engage iu dealings which are prohibited to the original 
corporation. It will be observed that both corporations operate indepeudently 
along the lines prescribed in their charters and recognized by the laws of their 
existence. Furthermore, the Aet in question presumes a transfer of assets by 
the corporatiou itself. It does not include the application of dividends which, 
when declared, are the property of the stockholders. If the new company be 
considered as a reorganization of the bank, or that the two companies standing 
together constitute such a reorganization, and such a unit of corporate exist- 
euoe, then the bank is thus indirectly empowered to do that which iu the peti- 
tion of appellant it is conceded to be without authority to do. No theory of 
reorganization which involves necessarily such a palpable evasion of law can 
be iudulged. To accomplish thus indirectly what the hank was not permitted to 
do directly, it has adopted a plan which brings its stockholders clearly within 
the pun iew of the income tax law. This conclusion is sustained by the rule 
announced in Rockefeller v. Un@ed, Htates (257 U. S. , 176 [T. D. 8271, C. B. 5, 
84]) and iVarr v. Untted States (268 U. S. , 586 [T. D. 8755, C. B. IV — 2, 116]). 
The contention that section 208 of the Aet of 1924, as applied to the facts before 
us, reverses the doctrine announced in the cases cited can not be sustained. The 
further contention that the bank and the trust company are so identical in 
ownership and united in management that one is but the alter ego of the other 
is met by the language of the Supreme Court in Corsicana National Bank v. 
Johnson (251 U. S. , 68 — 88), as follows: 

"We can not accede to either eoutention in the extreme. Because the bank 
and the loan company were distinct legal organizations, operating under sepa- 
rate charters derived from different sources, and possessing independent powers 
and privileges, we are constrained to hold that, notwithstanding the identity of 
stock ownership and their close at51iation in management, for some purposes 
they must be 'egarded as separate corporations, 

The cases of United States v. 3felloz. (281 Fed. , 645) and Untted States v. 
Dacison (9 Fed. (2d), 1022) have been examined, and found to have no appli- 
cation here. The National Bank of Commerce continues as before, its capital 
stock and the nature of its business unimpaired aud unchanged by this trans- 
action. 

It follows, in our opinion, that the judgment of the Board of Tax Appeals 
that the dividend in question constituted taxable income to the petitioner and 
that there is a deficiency for the year 1924, in the amount of g8, 766. 91, should 
be alarmed, and it is so ordered. 

SECTION 904. — BA. SIS FOR DETERMINING GAIN OR 
LOSS, DEPI ETION) A. ND DEPRECIATION. 

ARTioLE 1591: Basis for determining gain or loss from 
sale. 

REVENUE ACT OF 1924. 

Dower or statutory interest, value not having been returned to 
widow before her death. (See I. T. 9480, page 141. ) 

ArTioLz 1599: Dividend stock. VIII — 47-4484 
T. D. 4%4 

Article 1599 of Regulations 65, article 1599 of Regulations 69, and 
article 6OO of Regulations 74 amended. 

Ttu. Asvav DzrAnTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE 

W'itshzncjton, k O. 
1'o ColLectors of Infernctl Eeeenee ctncf Others Conceded: 

Article 1599 of Regulations 65 is hereby amended to read as follows: 
Asr. 1599. Stook or secarittes dtstrtbateg iIa reorgaaization, . — In the case of 

stock or securities acquired by a shareholder after December 81, 1928, in conneo. 
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tion with a transaction- described in section 208(c} and article 1576, the basis 
in the case of the stock in respect of which the distribution was made shall be 
apportioned between such stock and the stock or securities distributed to the 
shareholder. The basis for the old shares and the new shares or securities 
shall be determined in accordance with the following rules: 

(1) Where the stock distributed iu reorganization consists solely oi stock in 
the distributing corporation and is aH of substantially the same character and 
preference as the stock in respect of which the distribution is made, the basis 
of each share will be the quotient of the cost or other basis of the old shares of 
stock divided by the total number of the old and new shares. 

(2) Where the stock distributed in reorganization is in whole or in part 
stock in a corporation a party to the reorganization other than the distributing 
corporation, or where the stock distributed in reorganization is in whole or 
in part stock of a character or preference materially different from the stock 
in respect of which the distribution is ruade, or where the distribution consists 
wholly or partly of securities other than stock, the cost or other basis of the 
stock in respect of which the distribution is ma. de shall be apportioned between 
such stock and the stock or securities distributed in proportion, as nearly as 
may be, to the respective values of each class of stock or security, old and 
new, at the time of such distribution, and the basis of each share of stock 
or unit of security will be the quotient of the cost or other basis of the. class 
of stock or security with which such share or unit belongs, divided by the 
number of shares or units in the class. Within the meaning of the foregoing 
provision, securities are different iu cia. ss from stocks, stocks or securities in 
one corporation are different in class from stocks or securities iu another 
corporation, and, in general, any material difference in character or preference 
or terms sufiicieut to distinguish one stock or security from another. stock or 
security so that dii'ferent values may properly be assigned thereto, will con- 
stitute a diKerence in class. The application of this rule is subject to the 
limitation that the portion of the cost or other basis of the stock in respect of 
which the d. istribution is made to be attributed to the stock or securities dis- 
tributed in reorganization shall in no case exceed the fair market value of 
such stock or securities as of the time of their. distribution. 

(8) Where the stock in respect of which a distribution in reorganization is 
made was purchased at different times and at different prices, and the identity 
of the lots can not be determined, any sale of the original stock will be charged 
to the earliest purchases of such-stock (see article 89), and any sale of the 
stock or securities distributed in reorganization wiu be presumed to have been 
made from the stock or securities distributed in respect of the earliest purchased 
stock. 

(4) Where the stock in respect of which a distribution in reorganization is 
made was purchased at different times and at different prices, and the stock 
or securities distributed in reorganization cari not be identiQed as having been 
distributed in respect of any particular lot of such stock, then any sale of the 
stock or securities distributed in reorgauization will be presumed to have. been 
made from the stock or securities distributed in respect of the earliest purchased. 
stock. 

Article 1&9 of Regulations 69, as amended by Treasury Decision 
4144 (C. B. VII — 1, 55), is hereby further amended to read as follows: 

AzcT. 1599. Stook or securities' diiitrAufsd in reorgoriizotion. — In the case of 
stock or securities acquired by a shareholder after December 81, 1928, in con- 
nection with a transaction described in section 208(c) and article 1576, the 
bs. sis in the ease of the stock in respect of which the distribution was made 
shall be apportioned betw'een such stock and the stock or securities distributed 
to the shareholder. The basis for the old shares and the new shares or securi- 
ties shall be determined in accordance with the following rules: 

(1) Where the stock distributed in reorganization consists solely of stock in 
the distributing corporation and is all of substantially the same character and 
preference as the stock in respect of which the distribution is made, the basis 
of each share will be the quotient of the cost or other basis of the old shares 
of stoclr divided by the total number of the old and new shares. 

(2) Where the stock distributed. in reorganization is in whole or in part 
stock in a corporation a party to the reorganization other than the distribui. ing 
corporation, or where the stock distributed in reorganization is in whole or in 
part stock of a character or preference materially diiferent from the stock in 
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respect of which the distribution is made, or where the distribution consists 
wholly or partly of securities other than stock, the cost or other basis of the 
stock in respect of which the distribution is made shall be apportioned between 
such stock and the stock or securities distributed in proportion, as nearly as 
may be, to the respective values of each class of stock or security, old and new, 
at the time of such distribution, and the basis of each share of stock or unit 
of security will be the quotient of the cost or other basis of the class of stock 
or security with which such share or unit belongs, divided by the number of 
shares or units in the class. Within the meaning of the foregoing provision, 
securities are diiferent in class from stocks, stocks or securities in one corpora- 
tion are diiferent in class from stocks or securities in another corporation, and, 
in general, any material difference in character or preference or terms sufficient 
to distinguish one stock or security from another stock or security so that 
different valueS may properly be assigned thereto, will constitute a difference 
in class. 

(8) Where the stock in respect of which a distribution in reorganization is 
made was purchased at different times and at diiferent prices, and the identity 
of the lots can not be determined, any sale of the original stock will be charged 
to the earliest purchases of such stock (see article 39), and any sale of the 
stock or securities distributed in reorganization will be presumed to have been 
made from the stock or securities distributed in respect of the earliest purchased 
stock. 

(4) Where the stock in respect of which a distribution in reorganization is 
made was purchased at di)Terent times and at different prices, and the stock 
or securities distributed in reorganization can not be identified as having been 
distributed in respect of any particular lot of such stock, then any sale of the 
stock or securities distributed in reorganization will be presumed to have been 
made from the stock or securities distributed in resyect of the earliest purchased 
stock. 

Article 600 of Regulations V4 is hereby amended to read as follows: 
Anv. 600. Stock or securities distributed in reorganization. — In the case of 

stock or securities acquired by a shareholder after December 81, 1928, in con- 
nection with a transaction described in section 112(g) and article 576, the basis 
in the ease of the stock in respect of which the distribution was made shall 
be apportioned between such stock and the stock or qecurities distributed to 
the shareholder. The basis for the old shares and the new shares or securities 
shall be determined in accordance with the following rules: 

(1) Where the stock distributed in reorganization consists solely of stock 
in the distributing corporation and is all of substantially the same character 
and preference as the stock in respect of which the distribution is made, the 
basis of each share will be the quotient of the cost or other basis of the old 
shares of stock divided by the total number of the old and new shares. 

(2) Where the stock distributed in reorganization is in whole or in part 
stock in a corporation a party to the reorganization other than the distributing 
corporation, or where the stock distributed in reorganization is in whole or in 
part stock of a character or preference materially different from the stock in 
respect of which the distribution is made, or where the distribution consists 
wholly or partly of securities other than stock, the cost or other basis of the 
stock in respect of which the distribution is made shall be apportioned between 
such stock and the stock or securities distributed in proportion, as nearly as 
may be, to the respective valu'es of each class of stock or security, old and new, 
at the time of such distribution, and the basis of each share of stock or unit 
of security will be the quotient of the cost or other basis of the class of stock 
or security with which such share or unit belongs, divided by the number of 
shares or units in the class. Within the meaning of the foregoing provision, 
securities are diKerent in class from stocks, stocks or securities in one coryora- 
tion are different in class from stocks or securities in another coryoration and, 
in general, any material difference in character or preference or terms sufii- 
cient to distinguish one stock or security from another stock or security so 
that difterent values may properly be assigned thereto, will constitute a 
difl. 'erence in class. 

(8) Where the stock in resyect of which a distribution in reorganization is 
made was purchased at difTerent times and at different prices, and the identity 
of the lots can not be determined, any sale of the original stock will be charged 
to the earliest purchases of such stock (see article 58), and any sale of the 
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stock or securities distributed in reorganization will be presumed to have been 
made from the stock or securities distributed in respect of the earliest pur- 
chased stock. 

(4) Where the stock in respect of which a distribution in reorganization is 
made was purchased at different times and at ditferent prices, and the stock 
or securities distributed in reorga. nization can not be identified as having been 
distributed in respect of any particular lot of such stock, then any sale of the 
stock or securities distributed in reorganization will be presumed to have been 
made from the stock or securities distributed in respect of the earliest pur- 
chased stock. 

ROBT. H. LUCAS, 
Commissioner of Interna/ Revenue. 

Approved November 18, 1929. 
A. W. Mzi, i, oN, 

Secretary of the Treasury. 

SECTION 206. — NET LOSSES. 

ARTicr z 16M: Net losses of partnerships, estates and trusts, 
and insurance companies. 

REVENUE A:CT OF 1924. 

Net loss of beneficiary under 9, trust governed by section 704(b) 
Revenue Act of 1928, or a trust similar to one considered in Genera( 
Counsel's Memorandum 4120 (C. B. UII — 2, 108). (See G. C. M. . 
6630, page 179. ) 

SECTION 208. — CA. PITAL GAINS AND LOSSES. 

ARTroLE 1651: Definition and illustration of capital 
net gain. 

REVENUE ACT OF 1924, 

Stock called in or bond redeemed before maturity date. (See I. T. 
2488, page 127. ) 

ARTrozz 1658; Partnerships, estates, and trusts. 

REVENUE A'CT OF 1924. 

Profit derived from sale of land covered by a trust governed by 
section 704(b), Revenue Act of 1928, or a trust similar to one con- 
sidered in General Counsel's Memorandum 4120 (C. 8. UII — 2, 108), 
(See G. C. M. 6630, page 179. ) 
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PART II. — INDIVIDUALS 

SECTION 918(a). — GROSS INCOME DEFINED: 
INCLUSIONS. 

ARTICLE W, : Compensation for personal 
services. 

RFVENUE ACT OP 1924 AND PRIOR A'CTS. 

VIII-89-4869 
G. C. M. 682o 

The effect of the promulgation of I. T. 2202 (C. B, IV-2, 41) was 
by implication to revoke I. T. 1248 (C. B. I — 1, 70), so that the 
latter ruling can no longer be regarded as in effect. 

An opinion is requested as to whether I. T. 99(8 revokes I. T. 
1948. It is held in I. T. 920o that income "taxes assessed on the 
salaries of judges of the United States courts both after as well as 
before retirement, are illey'al and are refundable in accordance with 
the provisions of the law. ' 

At the time I. T. 9909 was under consideration the basis upon 
which I. T. 1o48 was predicated, i. e. , a Federal judge "having 
resigned, is no longer ' in ofRce ' within the constitutional or statutory 
provisions for the exemption of compensation which he receives under 
section 714, Revised Statutes, " was disapprovecL The effect of the 

romulgation of I. T. 9209 was therefore by implication to revoke 
. T. 1848) so that the latter ruling can no longer be regarded as in 

eQ'ect. 
C. M. CHAREsT, 

6'eneral Counsel, Bureau of Internal Eevenue. 

ARTIcLE 89: Sale of stock and rights. 

REVENUE ACT OF 1924. 

Rights to subscribe to bonds. (See I. T. 9494) page 76. ) 

ARTIOLE 48: Improvements by lessees. 

INCOME TAX. 

VIII — 59-4484 
T. D. 4531 

A. rticle 48 of Regulations 65 and article 48 of Regulations 69 
amended. 

TREASURY DEPARTMENT) 
OFFIOE oF CoMMIssIQNER oF INTERNAI REVENUE) 

Washington, D. C. 
To Collectors of Internal Revenue and Others Concerned: 

Article 48 of Regulations 65 and article 48 of Regulations 69 are 
hereby amended to read as follows: 

Aar, 48. Impro)'ements by lessees. — When buildings are erected or improve- 
ments made by a lessee in pursuance of an agreement with the lessor, and such 
buildings or improvements are not subject to removal by the lessee, the lessor 



may at his option report the income therefrom upen either of the following 
bases: 

(a) The lessor may report as income at the time when such buildinga Or 
improvements are completed the fair market value of such buildings or improve- 
ments subject to the lease. 

(b) The lessor may spread over the life of the lease the estimated depreciated 
value of such buildings or improvements at the expiration of the lease and report 
as income for each year of the lease an aliquot part thereof. 

Except in cases where the lessor has e~ercised the option to report income 
upon basis (b), if the lease is terminated so that the lessor comes into posses- 
sion or control of the property prior to the time originally fixed for the expira- 
tion of the lease, the lessor derives no income by reason thereof, and, just as 
when the lessor comes into possession or control of the property upon the ex- 
piration of the lease, the basis for determining gain or loss to the lessor from 
the subsequent sale or other disposition of the buildings or improvements and 
for depreciation in respect of such property is the amount previously reported 
as income by the lessor because of the erection of the buildings or improvements, 
except that if the buildings or improvements were acquired prior to March 1, 
1018, the basis shall be their value subject to the lease when acquired or their 
value subject to the lease on March 1, 1918, whichever is greater. If the build- 
ings or improvements are destroyed prior to the expiration of the lease, the 
lessor is entitled to deduct as a loss for the year when such. destruction takes 
place the amount previously reported as income because of the ercctidn of such 
buildings or improvements, less any salvage value subject to the lease to the 
extent that such loss is not compensated for by insurance or otherwise. If the 
buildings or improvements destroyed were acquired prior to March 1, 1M8, 
the deduction shall be based on their value subject to the lease when acquired 
or their value subject to the lease on March 1, 1M8, whichever is greater, less 
any salvage value subject to the lease to the extent that such loss is not com- 
pensated for by insurance or otherwise. (See articles 116 and M4. ) 

Xn all cases where the lessor has exercised the option to report income upon 
basis (b), if the lease is terminated so that the lessor comes into possession or 
control of the property prior to the time originally fixed for the expiration of 
the lease, the lessor derives additional income for the year in which the lease 
is so terminated to the extent that the value of such buildings or improvements 
when he becomes entitfed to such possession exceeds the amount already re- 
ported as income on account of the erection of such buildings or improvements. 
No appreciation in value due to causes other than the termination of the lease 
shall . be included. If the buildings or improvements are destroyed prior to 
the expiration of the lease, the lessor is entitled to deduct as a loss for the 
year when such destruction takes place the amount previously reported as 
income because of the erection of such buildings or improvements, less any 
salvage value subject to the lease to the extent that such loss is not com- 
pensated for by insurance or otherwise. 

Rom. H. Luohs, 
Cornmstssioner of Internal Eemenue. 

Approved December 19, 1929. 
Oenzm L. Mrz, r. s, 

doting 8ecretor jI of the Treamry. 

SECTiON 913(b). — GROSS INCOME DEFINED: 
EXCLUSIONS. 

AaTrczz 89: Additional exclusions from gross income. 

REVENUE ACT OF 1024. 

Amendment of article 89, Regulations 65, to include Greece in the 
list of countries which satisfy the equivalent exemption requirement 
of section 918(b)8 of the Revenue A. ct of 1M4. (See T. D. 4%9, 
page 146. ) 



SECTION 914(a) 1. — DEDUCTIONS ALLOWED INDI- 
VIDUALS: BUSINESS EXPENSES. 

ARTIGLE 119: When charges deductible. 
(Also Section 981, Article 1801. ) 

VIII — 47-4487 
Ct. D. 180 

INCOME TAX — REVENUE ACTS OF 1921 AND 1924 — DECISION OF COURT. 

1. DEDUCTION — EXPENSES — WHEN DEDUCTIBLE. 

Where a i. axpayer keeps bis accounts on the basis of cash re- 
ceipts and disbursements, amounts are not deductible in 1922, 1928, 
and 1924 which were paid in 1926 following a judicial determina- 
tion in the latter year that they were expenses due from the tax- 
payer for the former years, 

2. REFUND — SUIT — BY WHOM BROU'GHT — SUBROGEE. 

A claim for taxes is not assignable and is not a debt within 
the meaning of the subrogation laws and a subrogee can not main- 
tain a suit for the recovery of a tax paid by its subrogor. 

DIsTRIcT CQURT oF THE UNITED STATEs FOR THE WEGTERN DIGTRIcT 0F 
PENNEYLVANIA. 

Fidelity Title d Trust Co. , Miriam C. Hostetter, and Helene Hostetter, EEeou- 
tors of the Will of D. Herbert Hostetter, Deceased, for Use of The Pittsburgh 8 
West Virginia Railioatt Co. , plaintiffs, v. D. H. Heiner, Collector of Internal. 
Reoenue, defendant. 

[kf arch 22, 1929. ] 
OPINION. 

MCVIOAR, y. : This . case comes before us on an at6davit of defense raising 
questions of law. 

D. Herbert Hostetter made a return of his income taxes for the years 1922 
and 1928; the executors of his estate made a return for the year 1924, Hos- 
tetter having died September 28, 1924. Tbe return was made on a cash basis 
and included income from a certain building situated at the corner of Water 
and Ferry Streets, in the city of Pittsburgh. 

Tbe Pittsburgh & West Virginia Railway Co. furnished the Hostetter Building 
with electric power and steam during the years 1922, 1928, and 1924, under 
contract. In February, 1926, it was discovered that thePe had been a mistake 
in the meter readings, and the railway company claimed that there was an 
additional amount due it on account thereof. This claim was resisted by the 
executors of the estate, and an action was brought in the Orphans' Court of 
Allegheny County, Pa. The executors defended the action, and claimed further 
that if any amount should be found due the railway company, that the estate 
was entitled to a creclit for the additional income paid during the aforemen- 
tioned years. The orphans' court aforesaid, on tune 8, 1920, entered a decree 
in favor of the railway company, and also decided in favor of the estate as to 
the set-off for income taxes. 

The Hostetter estate, which has been fully admin. stered, made a claim to 
the Commissioner of Internal Revenue for a refund of the taxes to which it 
had been given a credit by the Orphans' Court of Allegheny County. This claim 
was rejected, aud subsequently the action in this case was brought by the 
executors of the Hostetter estate for the use of the Pittsburgh & West Virginia 
Railway Co. 

The defendant, in his a6idavit of defense raising questions of law, alleges 
that the plaintiffs are not entitled to recover, for the reason that it appears 
on the face of the statement of claim that the income tax reports were made 
on the basis of cash receipts and disbursements, and that the amount sought 
to be recovered in this action was a deduction allowable (if at all) subsequent 
to the year 1924. 

There was no overpayment of taxes for the years 1922, 1928, and 1924 so far 
as the facts in this case appear. The taxpayer chose to make his return and 
to pay his taxes upon the basis of cash actually received and disbursed Instead 



of upon the accrual basis. The ciedits which he now seeks were not judicially 
determined, nor actually paid until the year 1926, hence the credits claimed 
were not Proper credits for the taxable years aforementioned. (Sanford t)i 
Brooke Co. , 11 B. T. A. , 452; Consolidated Tea Go. v. Botaers, 19 Fed. (2d), 882 
[T. D. 4020, C. B. VI — 1, 214]; Jaelcson v. Sinietanka, 272 Ii'ed. , 970 [T. D. 8159, 
C. B. 4, 96]. ) Eveu if plaintiff's position was correct, it would be necessary 
tliat it appear that the additional credit claimed for each year would have been 
paid that year, even if he had knowledge thereof. There is no such averment 
in the statemeut of claim. 

The defendant also alleges that tlie plaintiffs are not erititled to recover 
for tlie reason tlrat it appears on the face of the statement of claim thai; uo 
right of subrogation to the Hostetter estate could be exercised by the Pitts- 
burgh k. West Virginia Bailway Co. The legal plaintiffs in this case, the 
executors of the Hostetter estate, have no interest in the claiin tor refund of 
the taxes for which this action is brought, as they have received a credit 
therefor in the orphans' court and the estate has been fully administered. The 
claim for taxes is not assiguable. It is not a debt within the meaning of the 
subrogation laws. See Garleton Dry Goods Go. v. U. S. , 1928 (T. D. 4209 [C. B. 
VII — 2, 172]), which is a decision by the District Court of the United States for 
the Eastern District of Missouri. 

The 

aff 

davi of defense raising questions of law is sustained. 

SECTION 214(a) 8. — DEDUCTIOXS ALLOWED 
INDIVIDUALS: TAXES. 

AETIULE 181: Taxes. 

IIEVENUE ACT OIi' 1994. 

VIII — 49-4459 
I. T. 2511 

I. T. 2157 (C. 8. IV — 1, 35) is revoked in so far as it holds that the 
motor vehicle fuel tax imposed by the State of Maryland is deductible 
only by the dealers. (See (x. C. M. 7167, page 110. ) 

AIITIcLE 1M: Federal duties and excise taxes. VIII — 45 — 4494 
Ct. D. 1ZO 

INCOR E TAX — IIEVENUE ACTS OIi 1918, 1991, AND 1994 — DECISION OIi COURT. 

1. DKDUCTIQN — TAx ADDED To CosT ov 600DH — AMENDED ItLTUnziT. 

Where a taxpayer adds import duties to the cost of merchandise 
with respect to which they are paid and makes income tax returns 
accordingly, it may not thereafter file amended returns deducting 
such duties from gross income as taxes and thereby become entitled 
to a. refund. 

2. SAxIE. 
Where there are two methods of making an income tax return, 

either one of which is legal and proper and the taxpayer has made 
his return in accordance with one of these methods, then, if the 
return is accepted and the tax paid accordingly, the taxpayer can 
not subsequently change to the other method of making a return 
and thereby become entitled to a refund. 

92026' — 80 — 17 



COURT ox CM. IMS ov TETR UKTTKD STATES. 

Leboli k Co. v. Tfze Uzzzted States. 

[April 1, 1929. ] 
oprz& ION 

Gszrzz, Judge, delivered the opinion of the court. 
The plaintiff in this case is an importer and in marrying on its business paid 

duties on goods imported from foreign countries during the years 1920 to 1924, 
inclusive. The a. mount of duty so paid was carried to a "duty account'* on 
its books, and that part of' i, he customs duties applicable to goods sold during 
a particular year was charged to plaintiff's profit and loss account and deducted 
from income, while the remaining amount of customs duties paid during a 
particular taxable year was added to plaintiff's inventory at the end of that 
year. This method was equivalent to adding the amount paid as duties to the 
cost of the goods and making its returns accordingly. During the four years 
in question plaintiff made its tax returns on this basis and paid taxes in 
accordance therewith. It now seeks to make amended returns which, instead 
of including the duties paid in the cost of goods, would deduct the amount of 
the duties from the gross income in the same manner as other taxes paid. 
The Comnnssioner oi Internal Revenue rei'used to accept the amended returns 
made in tl&ds manner and to allow plaintiiF's claim for refund. The question 
involved in the case is whether the plaintiff, having originally made its returns 
as above sta. ted, can now change its metlrod for the years under consideration 
and thereby, secure a refund of taxes. 

Tbe v eight, of authority is to the effect that where there are two methods 
of making an income-tax return, either one of which is legal and proper, and 
the taxpayer has made his returu in accordance with one of these methods, 
then, if the return is accepied and taxes paid accordingly, the taxpayer can 
not subsequently change to the other method of making a return and thereby 
become entitled to a refzznd. But if there is only one legal and proper method 
of making a return and the taxps. yer erroneously makes his return by some 
other method, then, even though the return has been accepted and the taxes 
paid, he may file an amended return correcting the error, and if this return 
shows an overpayn&ent, he becomes entitled to a refund. 

Counsel for defendant contend that there were two proper methods of mak- 
in, „o a return in the case at bar, anrl that the plaintiff could either add the 
duties paid to the cost of the goods imported and mal-e its return accordingly, 
or it could &le&luct the amount of the duties paid from its gross incoine and 
make its return on that basis. On behalf of the plaintiff, it is insisted that 
there was but one correct method of making the return, and that was to in- 
clude the duties paid among the deductions from gross income. 

Regulations 45 and 62 made by the Commissioner of Internal Revenue pre- 
scribe the manner of treating import duties in article 182, which is a. s follows: 

"Azzr. 18'&, Foder&zl dNtzes and, ezczso taxes. — Import or tariff duties paid to 
the proper customs ofiicers, and business, license„privilege, excise, and stamp 
taxes paid to internal revenue collectors, are cleduciible as taxes imposed by 
the authoritv of the United States, provided they are not added to and made, 
a part of the expenses of the business or. the cost of articles of merchandise 

~ with respect to which they are paid. , in which ease they can not be separately 
deducted. " 

It is evident that under thLs article either method might be used, and it 
would seem that the authorities on accounting lend some support to this regu- 
lation in that it appears that the method originally adopted. by plaintifF is 
in accordance zvith good accounting practice. 

Iu article 28 of the above-mentioned regulations it is said that: 
"Approved standard methods of accounting will ordinarily be regarded as 

clearly refiecting income. " 
The plaintiff, however, insists that there is no authority in law for the 

regulation or the methocl which it followed in originally making its returns, 
and in support of this contention cites a part of section 284(a)8 of the Rev- 
enue Acts of 1918 (40 Stat. , 1077) and 1921 (42 Stat. , 254), to the effect that 
taxes paid or accrued within the taxable year "shall be allowed as deductions" 
in computing the net income of a corporation. 



This the plaintiff says is mandatory, and gives the Commissioner no dis- 
cretion. Hence it is said that any retuin purporting to set forth the taxable 
net incom+ of a corporation is not correct if, in computing the taxable income, 
it does uot show a deduction of all taxes paid or accrued vvithin the taxable 
yea. r, with certain exceptions uot necessary to specify here. 

We do not think this provision is mandatory. While it says that taxes paid 
shall be allowed as deduction. s, we think this means that they shall be so 
allowed if claimed as deductions from gross income and a benefit therefrom 
is not claimed iu some other way. While the words "to allow" or "allowance" 
do uot necessarily refer to a case in which a claim has been made, the diction- 
aries indicate that it is frequently so used, aud we think it was used in such 
a sense in that portion of the statute under consideration. 

Items of expense in connection with the purchase of goods are almost in- 
variably added to the cost of goods by accountants; a. nd when it becomes 
necessary to determine a cost of goods for the purpose of makiug an income- 
tax return, there would ordinarily be no question of the propriety oi thus 
making up the account for incon&e-tax puIq&oses. The plaintiff made up its 
inventory on the basis cf cost. While the question is not free from doubt, we 
think that it might properly do so and make its returns accordingly. 

It follosvs that plalntiif's petition must be dismissed, and it is so ordered. 

SECTION o14(a) 9. — DEDLCTIONS ALLOWED 
INJHVIDUALS: DEPLETION. 

ARTIcLE 20O: Amount returnable through depletion and depre- 
ciation deductions in the case of an operating owner. 

REVENUE ACT OF 1924. 

Computation basis. (See G. C. M. 6746, page 119. ) 

SECTION 919. — ESTA. TES AND TRUSTS 

ARrlczE 841: Estates alld trusts. 
REVENUE ACT OF 1924. 

Annuity payments to widow in lieu of her dower or statutory 
interest. (See I. T. 9480& page 141. ) 

ARTIOLE 848: Decedent s estate during admiIlistration. 

REVENUE ACT OF 1924. 

Royalties under a coal lease in Pennsylvania during period de- 
cedent's estate was in process of administration. (See CI. C. M. 6906, 
page 205. ) 

ARTIOLE 847: Income of trusts taxable to VIII — 80 — 4286 
grantor Ct. D. 88 

INCO:&IE TAX — REVENUE ACT OF 1924 — DECISION OF COURT. 

INcoME — TRUsT — TAXABLE To GRANTT&R~CNSTITUTIONALITY — RK- 
TROAOTIVITY. 

Subdivisions (g) and (h) of section 219 of the Revenue Act of 
1924, requiI'ing that the income of a. trust which is subject to revo- 
cation by the grantor or which is for the benefit of the gra. utor shall 
be included in computing the net income of the grantor, are consti- 
tutional even as appIied. to the income of such a trust created before 
the effective date of that section. 
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UNITED STATEs CIRcUIT CoURT oF APPEALs FoR THE SEcoND' CIRcUIT. 

Ckar2es A. . Corliss, platntlff-appellant, v. Erank X. Botvers, as Collector of 
Internal Revenue for tke Second, Distrtct of Netc York; rLefegdant-appellee. 

Appeal from the District Court for the Southern District of New York. Action to recover 
income taxes paid by the plaintiff under duress. On motion, a judgment was entered 
dismissing the complaint; plaintiff appeals. Judgment aihrmed. 

Before MANTON, L. HAND, and CHASE, Circuit Judges. 

[June 24, 1929. ] 
OPINION. 

MANTON, Circuit Judge: On December 29, 1922, appellant delivered a trust 
indenture to the trustee therein named, the Bankers Trust Co. of New York 
City, together with corporate stocks and securities listed in the schedules an- 
nexed to the indenture. It was a trust revocable at any time at the will of the 
settlor. The trustee was obligated to collect the income from the securities 
and pay them to the appellant's wife for the term of her life. Upon her death 
the principal of the trust was then to be paid in equal shares to the appellant's 
children then living and the issue of any deceased child or children, and in 
default thereof, to such persons as appellant's wife might designate and appoint. 
The trust was conceded to be valid under the laws of the State of New Yorlr. 
By its terms, the appellant reserved the right, in addition to revocation, to 
modify or alter in any manner, in whole or in part, the indenture and trust 
created thereby. The trust remained in this form in 1924, when the income 
for that year was paid by the trustee to the appellant's wife. The appellant 
received none of it. In appellant's report of his income for that year, he 
made note of this trust and the amount of the income, but claimed exemption 
from tax. He was later assessed $44, 687. 43 with interest on the income so 
paid to his wife, which he has paid under protest and now sues to recover it, 

The appellant's contention is that section 219 (g — h) of the Act of 1924 (43 
Stat, , 277), under which this assessment was made, is unconstitutional because 

'it requires him to pay a tax upon the income of another, and, if it be constitu- 
tional, it is retroactive aud therefore invalid as applied to income f' or 1924 
upon the trust created in 1922. Section 219 provides: " (g) Where the grantor of a trust has, at any time during the taxable year, 
either alone or in conjunction with any person not a beneficiary of the trust, the 
power to revest in himself title to any part of the corpus of the trust, then the 
income of such part of the trust for such taxable year shall be included in com- 
puting the net income of the grantor. 

"(h) Where any part of the income of a trust may, in the discretion of the 
grantor of the trust, either alone or in conjunction with any person not a 
beneficiary of the trust, be distributed to the grantor or be beld or accumulated 
for future distribution to him, or where any part of the income of a trust is or 
may be applied to the payment of premiums upon policies of insurance on the 
life of the grantor (except policies of insurance irrevocably payable for the 
purposes and in the manner specified in paragraph (10) of subdivision (a) of 
section 214), such part of the income of the trust shall be included in computing 
the net income of the grantor. " 

The moneys paid to the appellant's wife, as income from this trust, were tax- 
able to her (Iricln v. Gamt, 268 U. S. , 161 [T. D. 3710, C. B. IV — 1, 123]) prior 
to the 1924 Act. The trust indenture vested the legal title to the corpus of the 
estate in the trustee. (Jones v. Clifton, 101 U. S. , 225; The J'arrners' Loan ck 

Trust Co. v. Botcers, 29 Fed. (2d), 14 [T. D. 3988, C. B. I'I — 1, 318]. ) The Pres- 
ent estate vested in the beneficiary, created by this revocable trust, was valid 
until the power of revocation was exercised. The question here is v-hether 
Congress had the power to tax the grantor of the trust for income paid to the 
beneficiary where the money, as income in the hands of the trustee, was paid to 
the beneficiary therein named. In Taft v. Bofcers (278 U. S. , 470 [Ct. D. 49, 
C. B. VIII — 1, 226]), an increase in the value of a gift accruing prior to the 
time gift was made, while in the hands of the donor, was held to be subject 
to a tax to be paid by the donee when she, at a later date, sold the securities. 
A husband was held subject to the payment of a tax upon the whole of the 
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income of community property held under a State statute of California and 
owned jointly by husband and wife in United States v. Robbins (269 U. S. , 815 
[T. D. 8817, C. B. V-i, 188]). 

Section 219, according to the legislative debates, was enacted to "secure 
clarity and prevent the evasion of taxes by means of estates aud trusts. " 
(House of Representatives, volume 1, Sixty-eighth Congress, first session, deal- 
ing with H. R. 6715 (1924) Revenue Act; Senate reports, volume 1, page 25 
(1924); Sixty-eighth Congress, first session, volume 4, pages 19 — 20. ) Congress, 
by the sixteenth amendment, was granted power to lay and collect taxes on 
incomes, and we think, under the principle of tbe cases referred to, it could 
command a settlor oi a revocable trust to pay a tax on income paid to a 
beneficiary in the scheme of lawful taxation if the method devised by Co'ngress 
does not become arbitrary or capricious and violate the fifth amendment. A 
settlor of a revocable trust has a sufiicient interest in the income of. the trust 
and a relation thereto to justify the claim of a necessity for a fair and proper 
tax imposition requiring the settlor to pay. He, at all times, has the power 
to make the income derived from the trust, his own. To defeat tax evasion, 
at least the higher surtax, Congress, by this statute, has determined that a 
grantor who may change or modify the gift, even to putting an end to its 
continuance, must pay. By such a trust indenture, the grantor gives and the 
grantee receives with knowledge of who shall bear the burden of taxation. 
There is no constitutional reason against subjecting the settlor to such a tax 
and the sixteenth amendment grants very general taxing power. (Brushaber 
v. Union Pacific R. R. Co. , 240 U. S. , 1; Fry v. Bmcers, 12 Fed. (2d), 625 
[T. D. 8789, C. B. IV — 2, 258]. ) If the taxation involves reasonableness to meet 
the desired ends of fair play, it is valid. (Nichols v. Coolidge, 274 U. S. , at 
542 [T. D. 4072, C. B. VI — 2, 851]. ) And when the tax is arbitrary or capricious 
by reason of the terms of the taxing statute, it becomes void under the fifth 
amendment. Where the trust is revocable, it is not unfair to tax the person 
who alwavs has a will he may exercise and divert from the recipient a part 
or all of the income. As was said by us in 3fitcheu v. Bomers (15 Fed. (2d), 
287 [T. D. 8982, C. B VI — 1, 244]), "throughout the period the right of dispo- 
sition remained. " 

By section 145 of the New York real property law (where this indenture v;as 
made), when the grantor in the conveyance reserves to himself for his own 
benefit a power of revocation, he is deemed the absolute owner of the estate 
conveyed so far as the rights of creditors and purchasers are concerned, illus- 
trating how little the beneficiary obtains apart from the income. Under the 
Federal estate tax law, the term "gross income" includes trust funds con- 
veyed by a revocable indenture. (Itetnecke v. Northern Trust Co. , 278 U. S. , 
889 [T. D. 4261, C. B. VIII — 1, 805]; Chase Natl. Bank, v. United, States, 278 
U. S. , 827 [Ct. D. 40, C. B. VIII — 1, 808]. ) This is because the grantor at all 
times had the power to make the funds his and the nonexercise of the power 
is as much evidence of testamentary disposition as the exercise would be. The 
settlor might, if he wished, mal-e each income payment under the grant his own. 
This he could do by exercising his power of revocation. Congress has expressed 
a suificient reason and, from the viewpoint of a Revenue Act, it is reasonable, 
if not commendable. This exercise of power, based upon reason for taxation, 
is within the power of Congress in its desire to prevent evasion aud gives 
practical effect to the exercise of its admitted power. (Nichols v. Coolidge, 
supra. ) 

The tax involved here is for the year 1924 and the indenture was made in 
1922. It is argued that even if the statute is valid, it can not be constitutional 
as applied to a trust created prior to its eifective date. This assumed retro- 
activity does not invalidate the statute. The statute deals with the present 
condition with revocability residing in the settlor. Fach payment of income 
which takes place after the passage of the statute is subject io its terms. 
Therefore, after the effective date of the ta~ing statute, this income was sub- 
ject to taxation under its requirements. The taxing statute is not retroactive. 
(Iteinecke v. Northern Trast Co. , supra; Chase Natl, Bank v. United States, 
supra; Saltonstall v. Saltonstall, 276 U. S. , 260. ) 

Judgment afiirmed. 
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SECTIOX 222. — CREDIT FOR TA. XKS IX CASE 
OF IXDIVIDI7ALS. 

ARTIULE 881: Analysis of. credit for taxes. 

REVliiVUZ ACTS OE 1918, 1921, AND 1924. 

VIII — 81-4298 
I. T. 2'. N5 

In view of the Commissioner's acquiescence in the decision of the 
united States Board of Tax Appeals in the appeal of Herbert Ide 
Keen (15 B. T. A. , 1248 see on page 27), Once Decision 1098 
(. C. B. 5, 194) and Solicitor's Memorandum 8155 (C. B. IV — 1, 45), 
holding that the tax imposed by France under the income tax laws of 
France at income tax rates upon an amount arbitrarily fixed at seven 
times the rental value of the residence of the taxpayer is not such a 
tax as may be credited against a taxpayer's Federal income tax, are 
revolred. 

SKCTIOX 288. — CREDIT FOR TAXES IX CA. SK 
OF CORPORATIOÃS. 

ARTIGLE 611: Credit foi' fol'elgn taxes, 

REVENUE ACT OE 1924. 

Computation of . credit for foreign taxes of a8iliated group of 
corporations. (See 6. 'C. M. 6640, page 212. ) 

SECTION 240. — COXSOI IDA'TKB RETURNS OF 
CORPORA TIOXS. 

ARTIULE 681: A%]iated corporations. 

RLi'V~)UE ACT OP 1924 

Computation of credit for foreign taxes. (See 6. C. M. 6640, 
page 212. ) 

PART V. — PAYMENT, COLLECTION, AND REFUND OF TAX AND 
PENALTIES. 

SECTIOXS 277 AXD 278. — PERIOD OF LIMITATIOX UPOX 
ASSKSSMKXT AXD COLLKCTIOX OF TAX. 

ARTIULE 1271: Period of limitation upon 
assessments of tax. 

REVENUE ACTS OI' 1919, 1921, AND 1924. 

In view of the decision of the United States Court of Claims in 
3fatit S. Aldridge, Eaeoutrtz, v. Ustted States (04 Ct. Cls. , 424, 
T. D. 4251 (C. 13. VII — 2, 215) ), and the decision of the United States 
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Board of Tax Appeals in Estate of Jotxxt E. Dodge, deeexxsext, v. 
(Iomnxtsstotxer (18 B. T. A. , 201), Solicitor's Mexnorandum 2800 
(C. B. III — 2, 298), holding that "Waivers filed by executors or 
administrators on behali of estates of decedents fo«1918 will not 
operate to extend the period for filing claixns for. refund or credit, 
as provided in section 281(e) of the Revenue Act of 1924, unless 
the executor or adxninistrator is authorized to waive a statute of 
limitations under the laws of the particular jurisdiction, " and all 
other memoranda, in so far as they are inconsistent xvith the deci- 
sions in the Aldridge and Dodge cases, are revoked. 

Prior to the enactment of the Revenue Act of 1M6 it was the posi- 
tion of the Bureau (see S. M. &00) that the validity of waivers 
executed by executors and administrators was governed by the law of 
the jurisdiction in which the fiduciary was acting. 

Under date of January 16, ll)98, the United States Court of Claims, 
in the case of 3Iary 8. A/IIridge, Executrix of the Iast Will an(t 
'J'estament of WzVHam O. Atdrixjge, cleeeased, v. Unzted States, held 
that a waiver executed by an executrix is valid irrespective of the 
State law, stating in its opinion: "The tax system of the United 
States is iegulated by Federal statutes and practice, and is not con- 
trolled by State enactments. "' * ~ Congress having undertaken 
to regulate the whole subject, its legislation is necessarily exclusive. " 
The case involved a suit based on a claim for refund which had been 
rejected by the Commissioner on the ground that the executrix had 
no authority to execute a waiver which wouM give validity to tlie 
refund claim. 

The United States Board of Tax Appeals in the case of the Estate 
of 0'ohn E. Dodge, deceased', v. Commzsszoner followed the dexision 
in the Aldridge case, supra, and held that an assessment was valid 
which was made with~in the time prescribed in a waiver executed by 
the administrator of the estate, and that the State law had no effect 
upon the right of the personal representative to waive the statute 
of limitations. 

ln view of the two decisions referred to, Solicitor's Memorandum 
9800, supra, and all other memoranda of this oflice, in so far as they 
are inconsistent with the decisions in the Aldridge and Dodge cases, 
supra, are revoked. 

C. M. CIIAREST, 
Gener@ Counsel, Bureau of Internal Revenue. 

ARTIOLE 1971: Period of limitation upon assess- VIII — 36W388 
ments of tax. Ct. D. 08 

IVCos~lE AED PROFITS TAXES — REVKVUK ACT OF 1924 — DECISIOÃ OF COURT. 

1. VAIVKR — AccEPTAxxcH — WITHDR&wAL — NOTIcK. 
A consent in writing, filed by a taxpayer pursuant to section 

250(d) nf the Revenue Act of 1&21. , to a determination, assess- 
ment, and collection of taxes irrespective of any statutory period of 
limitation remains open to acceptance by the Commissioner a. t any 
time prior to the expiration of the statutory period unless previ- 
ously withdrawn by notice to the Commissioner. If the Commis- 
sioner executes the waiver. before the taxpayer withdraws it and 
before the statutory period for assessment has run, the waiver is 
executed as the statute requires, a notice to the taxpayer of the 
Coxnmissioner's execution being unnecessary. 
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2. UNLIMITED WAIvKR — EXPIRATIGN. 

A. waiver in terms unlimited as to time expires only after the 
taxpayer gives notice to the Commissioner that he will regard the 
waiver as at an end after a reasonable time, 

3. CoLLKOTIUN — LIMITATIGN — WAIvER. 

A waiver consenting to a determination, assessment, aud collec- 
tion of taxes, irrespective of any statute of limitation, extends 
the time for collecting tbe taxes beyond the statutory period 
therefor, although the waiver was given after the taxes were 
assessed. 

4. UNLIMI'IKD WAIvER — ExPIRATION Bx CGMMIssIGNER's RULING. 

A waiver filed by a taxpayer consenting to the determination, 
assessment, and collection of taxes for tbe years 1917 to 1920, in- 
clusive, irrespective of any period of limitation, remained in effect 
foi the years 1M8 and 1919 after a date fixed by the Commis- 
sioner in an official ruling a. s to the time of expiration oi waivers 
for the year 1917. 
5. DEcisiov AFFIRMED. 

Tbe decision of the United States Board of Tax Appeals 
(9 B. T. A. , 1281) atfirmed. 

UNITED STA'IKs CIlicUIT CoURT oF APPEALs FGR THE SECGND CIRCUIT. 

The &eyloelo 3fills v. Commissioner of Internal Revenne. 

Appeal from the United States Board of Tax Appeals. 

[April 1, 1929. ] 

OPINION. 

SwAN, Circuit Judge: From an order determining deficiencies in income and 
profits taxes for the six-months period ending tune 30, 1918, and for the fisca 
year ending tune 30, 1919, the taxpayer, a Massachusetts corporation, has 
invoked the jurisdiction of this court by petition to review, pursuant to sec- 
tion 1002(d) of the Revenue Act of 1926. (44 Stat. , 110. ) The opinion below 
is renorted in 9 B. T. A. , 1281. Aifirmed. 

The validity of the contested taxes turns upon the statute of limitations and 
au alleged waiver thereof by the taxpayer. ÃOtice of the deficiency assessments 
was mailed to the taxpayer on December 18, 1925. This was too late unless 
the time was extended by the waiver, because the 5-year period for assess- 
ment, provided by section 250(d) of the Revenue Aet of 1921 (42 Stat. , 265), 
and reaffirmed by section 277(a)2 of the Revenue Act of 1924 (43 Stat. , 299), 
expired in respect to taxes for the six-months period of 1918 on tune 15, 1924, 
and in respect to taxes for the 1M9 fisca year on September 19, 1924. The 
waiver in question was filed with the Cominissioner on February 6, 1923, and 
recited that, pursuant to section 250(d) of the Revenue Act of 1921, the tax- 
payer and tbe Commissioner "hereby consent to a determination, assessment, 
and collection of the amount of income, excess-profits, and war-proiits taxes due 
under any return made by or on behalf of the said corporation for the years 
1917 — 1920, * a s irrespective of any period of limitations. " 

The validity of the waiver is assailed upon the ground that it was never duly 
executed by the Commissioner. Section 250(d) of the Revenue Aet of 1921 
requires assessment within five vears after. the return was filed "unless both 
the Cominissioner and the taxpayer consent in writing to a later determination, 
assessment, and collection of the tax, " The waiver bore the signature of tbe 
taxpayer when it was filed. The precise date when tlie Commissioner's signature 
was aflixed by his authorized agent does not appear, but the Board has found on 
suiiicieut evidence that it was within a reasonable time and prior to September„ 
1923. The legislative purpose in requiring the Commissioner to consent in writ- 
ing to a later assessment is not apparent. The taxpayer waives the statute, 
What consideration the Commissioner gives in exchange is hard to see. It has 
not been suggested that auch a waiver when signed by the Commissioner binds 
him to postpon. e the assessment until after the 5-year period has run, but unless 
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it does he binds himself to nothing which he is not already bound to do by his 
official duty. But even if the statute be deemed to contemplate a contract 
between the Commissioner and the taxpayer, there is nothiiig in the principles 
of contract law which would prevent the Commissioner from accepting the tax- 
payer's offer at any time while it remains open. Viewing the ivalver filed by 
the taxpayer as an offer for a contract, we should construe it. as intended to 
remain open to acceptance at any tiine prior to tlie running of the statutory 
period, unless previously ivithdrawu by notice to the Commissioner. 

It is also contended that the Cornmissiouer's execution of- the waiver was invalid 
because he gave the taxpayer no notice of his acceptance of it and the taxpayer 
obtained no knowledge of its having been signed by the Commissioner until a 
conference between them on October 19, 1025. The statute says noihing as to 
when the Commissioner shall sign nor as to giving notice when be does so. If 
he signs before the taxpaver withdraws his waiver aud before the statutory 
period for assessinent has run, the waiver is executed as the statute requires. 
Nothing more is needed to give the waiver validity. 

It is next argued that the waiver expired on April 1, 1924. This is based upon 
the Commissioner's rulin, of April 11, 1928, known as "Mimeograph 8085" 
[C. B. II-1, 174]. It reads: 

"The form of waiver now in use extends the time in which assessments of 
1917 income and excess profits taxes may be made to one year from the date of 
signing by tbe taxpayer. Inasmuch as there are many waivers on file signed by 
taxpayers containing no limitation as to the time in which assessments for 
1917 may be made, all such unlimited waivers will be held to expire April 1, 
1924. " 

The ruling clearly relates exclusively to waivers as to 1917 taxes, The appel- 
lant's waiver was in legal etfect a separate waiver as to taxes for each of tlie 
years therein mentioned. The argument that because these separate waivers 
were incorporated in a single memorandum all were aftected by the ruling which 
affected one is so transparently without merit that we mention it nierely to 
indicate it has not been overlooked. 

Of similar character is ihe argument that the waiver as to 1918 taxes related 
to taxes for a full year and does not cover taxes for tbe six-iionth period 
ending June 80, 1918. 

The next contention is that a waiver unlimited in time must be construed as 
authorizing action by the Commissioner only within a reasonable time and that a 
reasouable time for action had expired before December 18, 102o. A. ssuming 
without decision that the waiver requires action under it within a reasonable 
time, it is fallacious to begin to measure the time from the date of filing on 
February 6, 1928. The waiver begun to operate as an extension of the Com- 
missioner's authority only after the 5-year period for assessment had ended, 
namely, June lo, 1924, as to the 1018 taxes and September 19, 1024, as to the 
1010 taxes. The most the taxpayer can claim is that it expired within a 
reasonable time after those dates respectively. We are asked to rule that in 
no event could assessments made more than one Vear thereafter be deemed to 
be within a reasonable time. We are not disposed to adopt a standard so 
iniiexible. The Board of Tax Appeals has found that a letter asserting a defi- 
ciency was sent to the taxpayer on August 27, 1925, resulting in negotiations, 
and that the parties were corresponding about the taxes in controversy as late 
as December 1, 1925. It found as a fact that the Commissioner acted within 
a reasonable time. We could hardly say this was error as a matter of law and 
we might rest our affirmance upon this ground. But there is also another ground 
equally fatal to appellant's contention. If waivers which are in terms unlimited 
are to be limited at all, we think they should expire only after the taxpayer 
gives notice to the Commissioner that he will regard the waiver as at an end 
after a reasonable time, say, three or foui' months, from the date of such 
notice. In such a rule there is no harsliness to either party; on the contrary, it 
seems to us the most reasonable one. An analogy may perhaps be found in the 
case of contracts for the sale of land where time does not ordinarily become of 
the essence, unless expressly so stated, until notice is given by one party and 

'an opportunity afforded to the other to act. (See Myers v. DeMier. 52 N, Y. , 
647; Bciidder v. Lehayim, 142 N. Y. App. Div. , 681; Brede v. Rosedale Terrace t, o. , 
216 N Y, 246, 250; Boston ck Worcester St. Ry. v. Rose, 194 Mass. , 142; Martin- 
dute v. Wacs, 8 F. , 854 (C. C. Minn. ). ) In the instant case, no such notice was 
given to the Commissioner and we think tbe waiver remained outstanding, so 
that be was entitled to act at his leisure, 
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Finally, tlie taxpayer challenges the collection by distraint on October 5, 1925, 
of $28, 298. 98, being taxes shown to be due by its return for the fiseal year 1919, 
ivith interest thereon. These taxes were assessed November 26, 1919. It is 
claimed that in the absence of a waiver they could not be collected after Sep- 
tember 19, 1924, five years from the date of the filing of the return. It is further 
claimed that the aforesaicl waiver did not extend the time for collecting taxes 
already assessed. We think the waiver should be read disjunctively so as to 
authorize assessment or collection of any tax due for the fiscal year 1919. 
( See Boioere v. X. Y. &9 Atbarttt [Lighterage] Co. , 276 U. 8. , 846, 861 [T. D. 4009, 
C. B. VI — 1, 268]. ) 

The order of the Board of Tax Appeals is afilrmed. 

ARTici, E 1271: Period of limitation upon assess- 
ments of tax. 

REVENUE ACT OF 1924. 

VIII — 48-4442 
G. C. M. 71' 

The provisions of section 277(b)2 of the Revenue Aet of 1924, 
extending the period of limitation in cases where an appeal is filed 
with the Board of Tax Appeals, refer only to an appeal filed within 
the 60-day period. The act of the taxpayer in filing the appeal 
after the elapse of the 60-day period did not ma'ke it any less the 
duty of the Commissioner to make the assessment in accordance 
with section 274(c) of the Revenue Act of 1924. 

An opinion is requested as to whether an assessment for 1919 in- 
come taxes, made in Augusta 1925i was made within the statutory 
period of limitation properly applicable thereto. 

The taxpayer's return for 1919 was 61ed on March 12, 1920. Upon 
audit of the return the Commissioner determined that there was a 
de6ciency in tax, and under date of October 17, 1924, sent the tax- 
payer a 60-day letter notifying him of the deficiency. On December 
17, 1924i the taxpayer 61ed an appeal with the Board. of Tax Appeals, 
but the appeal was dismissed by the Board in April, 1925, for the 
reason that it had not been filed within the statutory period. 

The de6ciency in tax for 1919 was assessed in August, 1925, and the 
tax, including penalty and interest, was paid unde~r protest on Octo- 
ber —, 1925. No waiver was filed in respect, of the taxes due for the 
taxable year 1919. 

The taxpayer filed a claim for refund based on the ground that the 
deficiency was assessed. after the expiration of the period of limita- 
tion allowed by the statute. 

Section 280 of the Revenue A. ct of 1924 provides that any deficiency 
under the Revenue Act of 1918 shall be computed as though the 1924 
Act had not been enacted, but when computed shall be assessed and 
collected as in the case of taxes imposed by Title II of the 1924 
Act, except as otherwise provided. in section 277 of that Act. 

Section 277(a)2 of the Revenue Act of 1924 provides ths, t the 
amount of income taxes imposed by the Revenue Act of 1918 shall 
be assessed within five years after the return was 61ed. 

Section 274 (a) and (c) of the Revenue Act of 1924 reads as 
follows: 

(a) If, in the ease of any taxpayer, the Commissioner determines that there 
is a deficiency in respect of the tax imposed by this 'title, the taxpayer, except 
as provided in subdivision (d), shall be notified of such defieiency by registered 
mail, but such deficiency shall be assessed only as hereinafier yrovided. Within 
60 days after such notice is mailed the taxpayer may file an appeal with the 
Board of Tax Appeals established by section 900. 
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(c) 1f the taxpayer does uot file an appeal with the Board wiithiii the time 
prescribed in subdivision (a) of this section, the deiiciency of which the tax- 
paver has been notified shall be assessed, and shall be paid upon notice and 
demand from the collector. 

Section 277(b) of the 1924 Act reads as follows: 
(b) The period within wliieh sn asscssnient is reriuired to be mode by sub- 

division (a) of this section in i'espect of any deficiency shall be extended (1) 
by 00 days if a notice of such deficieuey lms been nisilsd to the taxpayer nailer 
subdivisio~ (. a) of section 274 and no appeal has been filed with ihe Board of 
Tax Appeals, or, (2) if an appeal hns been filed, then by the number of days 
between the date of tlie mailing of such notice nail the date . of the final decision 
by the Board. 

From the foregoing it is apparent that under the provisions of 
section 274(a) the taxpayer had. 60 days from the mailing of. the 
notice of deficiency within which to file its appeal with the Board, 
and that during that time the Commissioner could not assess the 
tax. But sectio~n 274(c) requires the Commissioner to assess the 
tax if the taxpayer allows the 60-day period to elapse without fiiintr 
an appeal with the Board. As the taxpayer did not file its appeal 
with the Board until after the expiration of the 60-day period, t'h e 
Commissioner was required by law to assess the deficiency in tax 
for 1919 within a period of 5 years and. 60 days after the return was 
Gled, this 60-day extension being allowed by the provisions of sec- 
tioii 277. (b) 1. 

The provisions of section 277(b)9, extending the period. of limi- 
tation in cases where an appeal is filed with t' he Board, refer only 
to an appeal G'led witliin the 60-day period. An appeal not filed 
withni the prescribed period would consequently not exterid the time 
allowed for making aE assessment. The act of the taxpayer, in 
filing the appeal after the elapse of the 60-day period, did not make 
it . any less the duty of the Commissioner to make the assessment in 
accordance with section 274(c). The period of 5 years plus 60 days, 
reckoned from March 19, 1920i would establish May H, 1925. as the 
end of the peiiod within which the deficiency coukd have been legally 
assessed. Inasmuch as the assessineLlt ii1 the instaiit oa, se was iiot 
made until August, 199o, the assessment was inade after the period 
of limitation prescribed by the sttatute. Accordingly the ttaxpayer's 
claim for refund should he allowed. 

C. M. CirsEEST, 
Cerlerrrg Coewee7, Bev eae of Iviterviel P~eeenee. 

AETrcz, z 1801: Authority for abatement, , refund, and. credit 
of tax. 

REVENUE A. cr OF 1924. 

Suit by subrogee for recovery of tax paid by subrogor. (See Ct. 
D. 184, page 946. ) 
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ARTIcLE 1807: Limitations upon the crediting 
and refunding of taxes paid. 

yIII — 80-4287 
Gt. D. 84 

INCOME TAX — REVENUE ACT OF 1924 — DECISION OF COURT. 

REFUND — LIMNI PATION. 

A claim for refund of an overpayment of tax filed after the pre- 
scribed period based upon a ground entirely ditferent and distinct 
from the grounds asserted in another claim filed within the pre- 
scribed period can not relate back so as to be considered amendatoI~ 
of the latter claim and thus provide a basis for a refund of the tax 
within the authority contained in section 281 of the Revenue Act 
of 1924. 

CQURT oF CLAIMs oF THE UNITED STATEs. 

Zomesboro Grocer Co. v. The United States. 

[December 8, 1928. ] 
OPINION. 

Moss, Judge, delivered the opinion of the court. 
On March 28, 1918, plaintiff, Jouesboro Grocer Co. , filed its income and excess 

profits tax return for the year 1917, and paid the taxes shown to be due thereon, 
amounting to $19, 708. 79. On July 28, 1919, plaintiff filed an amended return 
for the said year 1917, and at the same time filed a claim for refund 'of 
$424. 85, this amount being the difference betv een the tax shown on its original 
and its amended returns. The claim was rejected. The Commissioner of 
Internal Revenue determined, however, that plaintiff had overpaid its tax for 
1917, and allowed an overassessment for that year of $1, 822. 10, and that there 
was an additional tax due of $8, 548. 89 for the year 1918, making a net total of 
tax due amounting to $2, 227. 28, which was credited to plaintiff's taxes for the 
year 1918. On March 15, 1924, almost six years after the payment of the tax 
for 1917, plaintiff filed a second claim for refund in which it was requested 
that its profits tax be redetermined under the provisions of section 210 of the 
Revenue Act of October 8, 1917, on the ground that the tax assessed against 
it was higher than that paid by representative competitive concerns, due to 
unusual and abnormal conditions affecting plaintiff's income and capital. Iu 
a letter dated April 18, 1924, the Commissioner of Internal Revenue advised 
plaintiff that its application had been granted and that a recomputation of its 
tax under section 210 showed an overassessment of $5, 725. 70, and that such over- 
assessment would be made the subject of certificates of overassessment, which 
would be forwarded in due course through the otfice of the collector of internal 
revenue for plaintiff's district. Thereafter, plaintiff was advised by letter 
dated December 80, 1924, that prior to scheduling the certificates iu question 
to the collector of internal reveuue it was disclosed that "no claim for the 
refund of the 1917 indicated overassessment was filed within the limitation 
imposed by section 281 of the Revenue Act of 1924, and both certificates were 
held in abeyance pending the determination of this fact. 

"You are, therefore, advised that since no claim for assessment under sec- 
tion 210 ~ "' * was filed within the limitation imposed by section 281 of 
the Revenue Act of 1924, the 1917 indicated overassessment may not be ad- 
justed ~ ~ ~. " The claim was, in terms, rejected. 

It is provided in section 281(b) (48 Stat. , 801) as follows: 
"Except as provided in subdivisions (c) and (e) in this section, (1) no such 

credit or refund shall be allowed or made after four years from the time the 
tax was paid, unless before the expiration of such four years a claim therefor 
is filed by the taxpayer, 

It seems to be the coutention of plaintiff that the claim upon which this suit 
is predicated is coutrolled by the provisions of section 252 of the 
Act of 1921 (42 Stat. , 268). In order to obtain a clearer understanding of the 
purpose and intent of Congress in the enactment of section 252, that section 
must be considered in connection with section 250(b) of the same Act, 
reads as follows: "As soou as Practicable after the return is filed, the C&m 
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missioner shall examine it. If it then appears that the correct amount of the 
tax is greater or less than that shown in the return, the installments shall be 
recomputed Ii the aniount already paid exceeds that which should have 
been paid on the basis of the installments as recomputed, the excess so paid 
shall be credited against the subsequent installments; and if the amount 
already paid exceeds the correct amouut oi the tax, the excess shall be credited 
or refunded to the taxpayer in accordance with the provisions of section 252. " 
Section 252, omitting irrelevant portions, reads as follows: "That if upon 
examination of any return of inconie made pursuant to ~ ~ * the Revenue 
Act of 1M7 * * * it appears that an amount of income, war-profits or 
excess-profits tax has been paid in excess of that properly due, then, notwith- 
standing the provisions of section 8228 of the Revised Statutes, the amount of 
the excess shall be credited against any income, war-profits or excess. -profits 
taxes, or installment thereof', then due from the taxpayer under any other 
return, and any balance of such excess shall be immediately refunded to the 
taxpaver: Provided, That no such credit or refund shall be allowed or made 
after five years from the date when the return was due, unless before the expira- 
tion of such five years, a claim therefor is filed by such taxpayer. " It is 
obvious, we think, that section 252 was iutended to relate to mistakes in over- 
payment appeariiig ou the face of the return itself, discoverable by the 
examination provided for in section 250(b), directing the proper credit of the 
excess payment, and the immediate refund to the taxpayer of any balance of 
such excess. It means that Congress intended that the examination by the 
Commissioner of such return should not, in any event, be prolonged beyond 
the period of five years from the date of the return, and that said Commissioner 
should not, after that period, allow such refund unless a claim therefor liad 
been filed ivithin the five years. The contention is urged that the words "claim 
therefor" as used in the above proviso refers to the words "amount paid in 
excess of that properly due, " and that the plaintiff complied with the require- 
ments of section 252 when it filed in 1919 its claim for the refund of a stated 
sum, or "such greater amount as is leg'ally refundable. " The contention that 
the later claim for refund should relate back to the 1919 claim is illogical and 
unsound. The 1919 claim, although specifically rejected, was adjusted to the 
perfect satisfaction of the taxpayer, as shown by a letter daied April 12, 1921, 
in which it was stated: "Relative to the year 1917 we are making no exception to 
the adjustments made for this year, and will accept the recomiuendation for 
overpayment in the amouut stated of $1, 822. 16. " The controversy growing out 
of that claim was thus effectually closed. The language, "or such greater 
amount as is legally refundable, " must be held to relate to the matters relied 
upon in the claim for refund. Certainly it can not reasonably be contended that 
a claim for refund based upon the right to relief under the special assessment 
section could have any sort of relation to the grounds asserted in the 1919 claim 
for the refund of $424. 85. If the principle contended for by plaintiff on this 
point is correct, the limitations iruposed by Congress on the time within which 
claims for refund may be asserted, and actions thereon instituted, would be 
completely annulled. 

Plaintitf's claim sued on herein is specifically barred by the very section on 
which plaintiK relies — sectiIm. 252 of the Act of 1921. In the language "no such 
credit or refund shall be allowed, " etc. , such oredit or refund can refer only 
to the credit or refund for which plaintiff is now contending, and the only claim 
for same was filed almost six years after the return was made. Section 8226 
of the Revised Statutes as amended by section 1014 of the Revenue Act of 1924 
(48 Stat. , 848) provides that "No such suit " * " shall be begun 
after the expiration of five years from the date of the payment of such 
tax ~ ~ ~ unless such suit ~ * * is begun within two years after the 
disallowance of the part of such clodm to u;htch such cuit or proceed&'ng relates. " 
[Our italics. ] 

The claim of July, 1M9, does not include any part of the claim to which this 
suit relates. The claim to which this action relates was filed March 15, 1924, 
long after the prescribed period for filing a claim for refund. 

plaintiff's legal status is not aftected in any manner by the action of the 
Commissioner in advising plaintiff that consideration had been given to its 
second claim under section 210 and that a recomputation and audit showed an 
overassessment of $5, 725. 70. The final action of the Commissioner was the 
rejectioil of the claim, due to the fact that no claiin for such refund had been 
filed within the prescribed time. A. few of the cases which sustain defendant's 
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contention are as follows: lIgo7wls v. Unite@ Ittates (7 %Vali. , 122, 1M), 
Cticattuwn et a/. v. IInkted Htates (82 U. S. , 85), Htclvs v. James (48 Fed. , 542) 
(this case was atibmed by the 'United States Supreme Court in James v. H(cks, 
110 U. S. , 272), X(nits Colnty Savings Institntian v. Iliavr (116 U. S„200), 
Roots Island A. @ I. R. R. Co. v. Unttetl States (254 U. S. , 141 [Ct. D. 2, C. R. 4, 
842]). Plaintiff is not entitled to recover, aud it is so adjudged snd ordered. 

SECTION 1016. — DISTRAINT OF BANK 
A. CCOUXTS. 

, SzoTxoN 1016. VIII — 42-4891 . . 
I. T. 2004 

REVENUE ACT OF 1924. 

Money on deposit in a bank represented by certificates of deposit 
in the hands of a 'taxpayer is within the scope of "bank accounts" 
made subject to distraint by section. 8187 of the Revised Statutes, 
as amended by section 1016 of the Revenue Act of 1024. 

A. ruling is requested as to the status of bank accounts represented 
by centi6cates of deposit under section 8187:of the Revised Statutes, 
-as ainended by section 10N of the Revenue A. ct of lOM 

The taxpayer holds two certificates of deposit issued by a bank. 
The body of each certificate reads as follows (omitting the respective 
amounts): 

has deposited in this bank dollars, payable to the order ef him- 
self on return of this certificate properly indorsed, with interest at 4 per cent 
pel' annum. 

A note at the bottom of the certificates shows that the bank re- 
serves the right to require 80 days' notice before payjtng the certifi- 
cates " in accordance with the provisions of section 10 of the Federal 
%4eserve A. ct. " 

Inquiry is made as to whether a bank is taking any niore responsi- 
-bi]ity in honoring a levy under a distraint warrant. against the ac- 
count of a delinquent taxpayer which is evidenced by ceitificates of 
deposit, than it would take if the amounts for which certificates of 
deposit were issued had been deposited in an account subject, to 
c'heck. 

The position of the Bureau with reference to distraint upon 'bank 
accounts in general is stated at some length in Solicitor's Memo- 
randum 8'804. 4. :(C. B. V — 1, 110) and need not be restated. It is 
stdllcient to say that under section 8187 -of the Revised Statutes, as 
amended, "bank accounts, " eo nonune, without discrimination as to 
the character of an account or deposit, are subject to . the process 
of distraint. Moreover, under section 1114(e) of the Revenue Act 
of ]9%, a person who is in possession of property or rights to prop- 
erty subject to distraint upon. which a 'levy has been made is liable 
in his own person and estate for failure or refusal to surrender the 
same to the collector or deputy collector making the levy. 

As above indicated, section 8187 of the Revised statutes, as 
amended, does not differentiate as between moneys held by a bank 
subject to check and moneys held. by it subject to outstanding cer- 
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tificates of deposit. As a matter of fact, there appeal's to be no 
essential di8erenee between the two classes of deposits. The re- 
ceipt for money deposited subject to check ordinarily is entered in 
0, pass book by bank OScials or acknowledged by them on a dupli- 
cate cleposit slip. whether one or the other of these methods is 
used, the depositor receives from the bank an acknowledgment in 
writing of the sum depositecl by him. In its essence a certificate of 
deposit is no more than this, for it is:i written statement from 
the bank that the party namecl therein has deposited with it the 
amount of money specifiecl in the instrument, and that, the same is 
helcl for him subject to the terms thereof. 

The chief. distinction between the two forms of deposit is that 
where a deposit is made subject to check the depositor can draw 
on it at his own election up to the amount of the deposit, whereas 
when a eertifiicate of deposit is issued, the amount thereof can not be 
withdrawn except in accordance with the terms and conditions of the 
certificate. Orclinarily a certificate of deposit bears interest at a 
higher rate than is allowed, if. allowed at all, on a checking account, 
but this is a di8erence in degree and does not a6'ect the real char- 
acter of the deposit. 

Since section 3187 of the Revised Statutes, as amended, makes no 
distinction between checkino' accounts and eertifiicate of deposit ac- 
counts, but uses the term bank accounts" without qualification, 
it is concluded that both classes of accounts are within the scope 
of the statute, and a. collector's levy under a warrant of distraint 
against the bank account of a delinquent taxpayer covers both 
classes of deposits. It follows, for the reasons set forth in Solicitor's 
Memorandum 8804A, already referred to, that a depositary on which 
a warrant of distraint is served must honor the levy, whether the ac- 
count carried by the delinquent taxpayer is a checking or eertifiicate 
of deposit aeeount. Othenvise, the depositary would subject itself to 
the liability imposed by section 1114(e) of the Revenue A. ct of 1906, 

TITLE XII. — REDUCTION OF INCOME TAX PAYABLE IN 
1924. 

SEOTioN 1200. VIII — 49 — 48M 
Ct. D. 115 

iNCOME TAx — REVENUE ACT OI&' 1924 — DECisioN OF COURT. 

1 NcoME TAX — 25 Pzz CENT REDUGTIoN — PAxMENr Ar SOUzcz —, 

Oiu. moz OE TAx-Fuzz CovzNANT BONDs. 

The obligor of tax-free covenant bonds which has paid to ihe 
collector the full amount of the taxes for the calendar year 1923, 
withheld under sections 221(b) and 237 of the Revenue Act of 1921, 
is not a taxpayer within the mean. :ug of section 1200(a) of the 
Revenue Act of 1924 and is not entitled to a refund of 25 per cent 
of such payments under the provisions of section 1200(a). 
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UNITED STATKs CIROUIT COUET OF APPEKLs FCE THE SEcoND CIRcUIT, 

Vtrion Pacific Rmlu ay Co. , appellant, v. Erank X. Botcers, appellee. 

Oregon Short linc Railroad Co. , appellant, v. Erank X. Bojccrs, appellec. 

, Orsgon-Washington R&vitroad d Eaeigation Co. , appcLlant, v. Erank Il. . BotccrS, 
appellee. 

The 'St. Joseph d &rand Island Rails;ay Co. , appellant, v. Eranlc X. Botoers, 
appcBcc. 

jjfichigan Central Railroad Co. , appellant, v. Charles W. Anderson, appellee. 

Appeals irmu Qve judgments of the District Court for the Southern District of New 
York dismissing complaints at law. T' he plaintiifs sued the collector for money 
unlawfully collected by him under the guise of a tax. The collector moved to dismiss 
the compiaiuts for insu&ciency in law upon their face, and the district court granted 
the motion, 

Before MaNTON, L. HaND, and SwAN, Circuit Judges. 

[May 18, 1929. ] 
OPINION. 

L, H&ND, Circuit Judge: The complaints alleged that the plaintijfs in March, 
1924, made income tax returns for the year 1928, in which they charged them- 
selves with 2 per cent upon interest paid by them to certain holders of their 
bonds. They had promised to pay this interest without deduction for any tax 
which they might be required or permitted to pay or retain under any la+ of 
the United States, and they agree that sections 221 and 2d7 of the Revenue Act 
of 1921 required them to return and pay the amount which they included. 
Section 1200(a) of the Revenue Act of 1924 provided that "any taxpayer 
making return, for the calendar year 1928, of the tax imposed by Parts I and 
II of Title II of the Revenue Aet of 1921 shall be entitled to an allowance by 
credit or refund of 25 per centum of the amount shown as the tax upon his 
return. " After June 2, 1924, when the Aet of 1924 took efteet, the plaintiffs 
deducted one-quarter of the tax returned and paid the balance. This deduction 
the collector refused to allow and the plaintiffs paid the balance under protest. 

Section 2(9) of Title I of the Revenue Aet of 1921 contains general provi- 
sions not relevant here. Section 1 of the Act defines a "taxpayer" as "auy 
person, trust or estate subject to a tax imposed by this Act. " Part II of Title 
II levies the individual income tax, of which section 221(b) is the provision 
here important. This provides that " " " e where bonds * e * contain 
a contract or provision by which the obligor agrees s "' * to pay the interest 
without deduction for any tax which the obligor may be required or permitted 
i, o pay thereon or to retain therefrom under any law of the United States, the 
obligor shall deduct and withhold a tax equal to 2 per centum of the interest. " 
Subdivision (c) requires a return of the amount so withheld and makes the 
corporation "liable for such tax"; subdivision (d) requires the obligee to 
return the full income but allows him to deduct the amount paid. 

The plaintiffs' first argument is that as they were made "liable for such 
tax " under section 221(c), they were " taxpayers " under section 1200 (a) 
of the Act of 1924 and under section 1 of the Act of 1921, and that they were 
therefore entitled to the reduction eo nomine. But in no event ean the obligor 
be regarded as "the taxpayer, " though he is "liable for such tax. " This is 
not a paradox, but a constitutional necessity. While interest when received 
is income of the obligee, it is not income of the obligor; it is a debt, and debts 
are uot a part of the debtor's income. He could be taxed ouly upon such 
income as he might use to pay the interest, which is indeed exempt under 
section 294(b). But the debt is due regardless of his income, and if he is a 
"taxpayer, " the tax could not be unconditionally levied upon the sum paid. 
It would be constitutionally necessary to limit it to so much as was shown 
to be income. The statute of course meant nothing of the sort, and would not 
have reached the interest in all cases if it had. It taxed the obligee and him 
alone. It made the obligor "liable for such tax" only because of his promise 
to the obligee, a promise to discharge the obligee's liabihty to anotlier. The 
Government could have enforced that promise at common law or in equity, 
the procedure diftering in different jurisdictions. All the statute did was to 
substitute a single summary remedy. 
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This does not, however, answer the question at bar. The obligor might still 
Perhaps be entitled to a refund or an allowance upoii a reduction of the tax, 
though it was levied on the obligee. Suppose for example that the statute had 
imposed the whole normal tax at the source, so that the obligor uiust pay it 
all, as was the case before October 8, 1917, wlien section 8 of the Rove»ue Law 
of 1917 first introduced a liniitation of the aiuount to be so collected. It would 
be unjust to hold that a reduction should go to the obli 'ee; who would in that 
case use the covenant, not as an indemnity, but to get 'i bonus. But in such a 
case the obligor and the obligee have not divided the burrlen of (lie tax between 
them. When they have, as they always have since Ociober 3, 1017, another 
question arises. Has Congress allocated the reduction proportionately betweeii 
their shares, or has it given the whole allowance to the obligee? 

The plaintiffs insist upon the first alteruative, relying upon section 1200(b) 
and section 281(d) of the Act of 1924. Section 1200(b) provides that if the 
1928 tax has been paid before June 2, 1924, when the Act of 1921 took effect, 
the taxpayer shall get a credit or a refund for his allowance under section 281. 
Section 281 provides in general for refu»ding overpaynients, and subdivision 
(d), that when the overpayment has been of a tax levied under section 221, the 
refund shall go to the withholding agent. Perhaps the plaintiffs are right iii 
urging that the equity of this section should extend to section 1200(a. ); at any 
rate, we shall assume so argueudo. That really does not advauce matters until 
we know whether there has been an overpayment under section 221, or, what 
is the same thing for these purposes, an overreturn. But that in turn depends 
upon how Congress intended to marshall the allowance, which is the questimi 
at issue. Section 281(d) certainly applies when there has been an overpay- 
ment of the 2 per centum tax, but there is none unless Congress intended pro- 
portional reduction between obligor and obligee. 

It seems to us clear that Congress did not so intend. The obligor in such 
bonds has always had to bear 2 per centum of the obligee's tax, ai least since 
1916. Since 1917 the whole tax has been varied, being reduced in recent tinies, 
though never to 2 per centum. It seems to us plain nearly to a demonstration 
that Congress could not have intended to relieve him for the year 1928 by 
such language as that relied upon. The purpose was to relieve individual tax- 
payers, riot corporations, as appears by the limitation of section 1200(a) to 
Part II of Title II. We should have to assume that through inaptness of 
expression the statute had gone further than its apparent purpose. This 
might indeed be a necessary conclusion if the obligor was a "taxpayer, " but 
it does not follow from any language used in section 281(d). 

Judgments affirmed. 
92026' — 80 — 18 



II2, Art. 1504. ] 

INCOME YAX RUI INGS. — PART IV. 

REVENUE ACT OF 1921 OR PMOR REVENUE ACTS. 

YIYLE I. — GENERAL BEEINIYIONS. 

SECTION 9. — GENERAL DKI&'INITIOXS. 

AjaTIOLF. 1504: Association distinguished from 
trust. 

VIII — 49-4%8 
Ct. D. 118 

INCOME TAX — IIEVENUE ACT OF 1&18 — DE&CISION OF COURT. 

1. TEUsT — TAXABILITY As COBPOEATION. 

An organization, designated a trust, conducting a business 
through trustees in quasi corporate form pursuant to the purpose 
for which it was created as set forth in a declaration of trust, is 
an association within the meaning of section 1 of the Revenue Act 
of 1918 and is subject to income tax as a corporation under section 
280 of that Act. 
2. JUDGMENT AFFIEMED. 

The judgment of the district court (T. D. 4246 jC. B. VII — 2, 
221]) atfirmed. 

UNITED SYAPEs CIEOUIT COURT oF APPEAL8 FDB THE THIRD CIRcUIT. 

Little I&'our Oiq &5 Gas Co. , a Trust, Pittsburgh, Pa. , appellant, v. D. B. Ifeiner, 
Collector of ?nternal Itevenue„TIoenty-third District of Pennsylvania, ap- 
pellee. 

Little F&our Oil d Cras Co. , a Trust, Pittsburgh, Pu. , appellant, v. C. Cr. LeioeRyn, 
P'ormerly Collector of fnterna/ Revenue, TMenty-thh d District of Pennsyl 
van a, Pittsburgh, Pa. , appellee. 

[September 26, 1929. ] 
OPINION. 

V(&'OOLLEv, Circuit Judge: The defendant collectors of internal revenue (in 
office at different periods) assessed. against the plaiutiff company taxes at the 
coiporation rate on its net iucome and profits for the years 1919 and 1920. The 
compauy paid the taxes under protest and, after its claim for refund had been 

made and rejected, broug'ht these siits to recover the same. Ou questions of 
law arising from the pleadings as though on demurrer under the pennsvlvania 
practice act, the district court entered the judgments against the company, 
which, by these appeals, it briugs here for review. These questions — com- 

pressed into one — are whether the Little F&our Oil t&; Gas Co. , describing itself 
as a trust snd acting through trustees, was, during the tax years, a trust of 
the nature of Massachusetts trust, not doing business but merely receiving and 
distributing profits and therefore not subject to taxatiou at the corporation 

rate upon its net income, or was an association or joint-stock company and 

as such liable for taxes on its net income as a corporation in accordance with 

sections 1, 280, and 281 of the Revenue Act of 1918, which declared that the 

teim "corporation" includes "associations" and "joint-stock companies" and 

prescribed that they should pay taxes as such. 
The answer to this question turus, we think, on the facts stated and ad- 

mitted in the pleadings rather than on any novel aspect of law, for the law 

has froin tinie to time been declared by the courts ou the cited provisious of 
the Revenue Act of 1918 (40 Stat. , 1057) and on the same and kindred provi- 

sions of the Revenue Acts oi 1916, 1921, and 1924. 
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The formatiou of associations and trusts oi' the character of the one here 
involved, whereby. esccpe from taxes is sought and sometimes obtained, was 
stiiuulated generally by the decision iu United States v. E&ne&y et al. (287 
U. S. , 28 [T. D. 2188]), where it was beld that a concern eu&'a ed simply in 
collecting and distributiu rent aud income is not doing business within the 
meaning of the Corporation Tax Law of 1909, and particularly by the decisiou 
iu Crocker v. 3folley (249 U. S. , 228 [T. D. 8595, C. B. III — 1, 489]), where it 
was hebi with reference to a "Massachusetts trust" that neither the trustees 
nor the beneficiaries, uor all together, could be reg;irded as a joint-stock associa- 
tion within the meaning of the Ineorue Tax. L:iw of 1M6 and that dividends 
upon stock in the hands of the trustees were not subject to the extra tux im- 
posed by G(a) of that Aet. But the court did not by this deeisiou hold that 
all trusts, or indeed all Massachusetts trusts, are so exeinpt trom taxatiou, 
for later it recognized the distinction stated in III Cook ou Corporatious, 2251, 
in respect to trusts, even of the Massachusetts type, that they are of two 
classes — one, where tbe trustees merely collect dividends or iuterest, or rentals, 
and distribute them among the shareholders — a simple common-law trust simi- 
lar in legal eiTect aud in exemption from certain taxation to a trust . inder a 
will where the trustee merely collects income and distributes it among bene- 
ficiarie; the other, where a trust is organized or declared for business purposes 
and the trustees carry on an active business for profit, regarded as a plain 
unincorporated joint-stoel- association and liable for taxes at the corporation 
rate. The theory that the distinction betweeu trusts of these classes aud their 
consequent liability for taxes is based on the powers exercised by the sha. re- 
holders — great or little — is no longer seriously regarded. The real test is 
whether the shareholders or trustees, or both combined, carry on business for 
profit, aud, if they do, they coustitute a business trust — in legal eeet, au 
association or a joint-stock company — with liability for taxes. The Supreme 
Court made this test with refereuee to trusts in Heokt v. 14'alley (265 U. S. , 
144 [T. D. 8595, C. B. III — 1, 489] ), distin~ishing Crocker v. 1(follefi (249 U. S. , 
226), and with reference to unincorporated joint-stock associations in Burk- 
Wuggoner Assn. v. Hopkins (269 U. S. , 110). An illuminating discussion of 
the subject with supporting authorities may be found iu Hornblou&e& v. IVkite 
(2: Fed. (2d), 82), where the District Court for tbe District of Massachusetts 
held, on one state of facts, an. association a trust, not a corporation, aud there- 
fore not subject to the taxes imposed affirmed by the Circuit Court of Appeals 
for the First Circuit, in 27 Fed. (2d), 777, and in Neo/ v. United States (26 
Fed. (2d), 708), where the district court for the same district held an associa- 
tion a trust, not a corporation and not subject to the taxes imposed, but the 
circuit court of appeals for the same circuit reversed its decision on authority 
of tbe ?aw of the Horublower case as applied to the different state of facts. 

So, as stated a. t the beginning, the question in this case, primarily one of 
law, turns ou the facts and is to be deteruuned from the facts pleaded and 
a. dmitted, viewed in the light of the law, the test being whether the trust is 
a business concern and the trustees are operating it in active business for 
profit. 

The appellant in itk brief fraul-ly states that: 
"The trust (iu this case) was created for the purpose of buying and selliug 

real estate and mining and drilliug for oil a. nd gas thereon. * ~ * The 
trust engaged in business pursuant to the purpose as set forth in the declaration 
of trust, during the years in question. " 

While these concessions might be enough, we prefer briefiy to state the 
facts on which our decision will be grounded. These appear in a declaration 
of trust, made in 1916 and amended in 1918. Briedy summarized, they are as 
follows: 

G. A. Gill acquired by lease certain lands in Pennsylvania with the right 
aud "for the purpose of leasing, mining, and operating for oil and gas and in 
laying Ifipe lines and building tanks, stations, and structures thereon to take 
care of said products. " Gill assigned all his rights to Friday, Seybold, Ballard, 
and to himself. These four men then assigned the same to themselves upon a 
trust which (first reciting that they bad entered into an. agreement with two 
others for the purpose of drilling for oil and gas on the premises described and 
had assigned the agreement to themselves as trustees) they declared as follows: 
That the name of the trust shall be Little Four Oil & Gas Co. ; that its capital 
stock shall consist of 200 shares of preferred and 200 shares of common, later 
enlarged to 1, 000 shares without preference; that tbe trustees shall issue to 
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each of themselves 50 shares of the common stock — all the original issue; that 
they may invite and receive cash or yroperty in payment for interests in the 
trust fund, in other words, sell stock for cash or property; that the shares of 
stock, variously and successively held, shall be transferable and that death 
of a holder of shares shall not operate to terminate the trust; that the trustees 
shall make report of receipts and disbursements to the stockholders, declare 
dividends, acquire, set up, and use a surplus entirely within their discretion, 
and in all matters be substantially independent of control by the stockholders; 
that the trustees shall appoint, remove, or reapyoint such officers and agents 
as they shall determine, defining their duties and fixing their compensation; 
that all contracts in relation to the business of the trust shall be made by the 
trustees and signed by three of them; that proyerty presently held and there- 
after acquired shall be for the benefit of stockholders, not as partners but in 
trust, without personal liability of either the trustees or stockholders for the 
debts of the trust; that the trust shall continue for 21 years and the trustees be 
self-perpetuating. That the trust earned in the oil and gas business the income 
aud profits which it stated in its income tax return and on which the tax was 
assessed and collected was not disputed. 

As the character of the trust, whether or not a subject of Federal taxation, 
is to be determined not by the broad powers of the trustees or by the limited 
yosvers of the stockholders but by what the trust was actually doing through 
its trustees, we hold on these facts that the collectors were right in regarding 
this organization, however named, as an unincorporated association eondueting 
a business for profit in quasi corporate form, liable for taxes at the corporation 
rate by force of the provisions of the applicable Revenue Aet, and that the 
judgments of the district court sustaining the collectors must be affirmed. 

TITI E II. — INCOME TAX. 

PART I. — GENERAL PROVISIONS. 

SECTION 200. — DEFINITIONS. 

A:RTIOLE 1528: Personal' service corporation, VIII — 50 — 4464 
Ct. D. 187 

INCOKIE AND EXCESS PROFITS TAXES, REVENUE ACTS OF 1917 AND 1918— 
DECISION OF COURT. 

CORPORATION — PERSONAL SERVICE CLASSIFICATION — NOMINAL CAPI- 

TAL — COMMISSION LIVE STOCK DEALERS. 

A corporation, eugaged in the business of selling live stock re- 
ceived on consigument and buying live stock to fill orders of 
customers, which requires a substantial reserve in the bank to 
meet expenses of yardage, feeding, and watering borne by it until 
the stock is sold, which borrows large amounts from its stock- 
holders and from banks to carry shiyments for customers and to 
buy cattle to carry out orders to buy, these transactions constitut- 
ing a substantial part of its business, and which has a large per- 
centage of its gross income represented by interest on loans and 
discounts, is not a corporatiou described in section 209 of the 
Revenue Act of 1917 as one "having. wo invested capital or not 
more than a nominal capital, " and it is not entitled to classification 
as a personal service corporation under section 200 of the Revenue 
Act of 1918. 
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UNITsm STATES CiaoUIT CounT oP APPEsLs, EIQHTH CIBUUIT. 

P. Af. Hatch, et al. , appellants, v. United States of America, appellee. 

Pranlsl)L Hatch, et al. , appellants, v. United States of America, appellee. 
Appeals from the District Court of the United States for the Northern District of Iowa. 

[August 26, 1929. ] 
OPINION. 

BooTII, Circuit Judge, delivered the opinion of the court. 
In the court below the United States brought two suits in equity to recover 

from former stoel-holder distributees of a dissolved corporation additioual in- 
come and profits taxes assessed against the corporation for the calendar years 
1917, 1918, and 1919, in the respective amounts $1, 216, $4, 508. 24, and $8, 548. 65, 
with interest. The first suit (No. 8447 here) involved the years 1917 and 
1918; the second suit (No. 8448 here) involved the year 1919. The four stock- 
holder distributees of the corporation, P. M. Hatch, H. H. Holmes, , H. U. Car- 
penter, and James Volin, were defendants in the first snit. Holmes died before 
the trial, and Laura ihI. Holmes was substituted, as his sole devisee. The same 
persons were defendants in the second suit, except that Laura M. Holmes was 
named as executrix ot the will of H. H. Holmes. 

The two suits were consolidated for trial. No proof was offered that the 
estate of H. H. Hohnes was solvent, or. as to the value of the estate, or that 
any property of the estate had come into the hands of Laura M. Holmes. Both 
cases were therefore dismissed as to her. Decree was entered against the other 
three defendants, adjudging that they ivere liable as distributees and that each 
should make restitution in amount. which are not here questioned if liability 
existed. Prom this decree, considered as a separate decree in each suit, the 
three defendants have taken the present appeals. 

The contention of the appellants is that during the year 1917 the corporation 
was one having "not more than a nominal capital" within the meaning of 
section 209 of the Revenue Act of 1917 (40 St. , 80&, 807), and therefore was 
not liable for the additional tax assessed against it for that year; and that 
during the calendar years 1918 and 1919 the corporation was a "personal serv- 
ice corporation" within the meaning of section 200 of the Revenue Aet of 1918 
(40 St. , 1057, 1058), and therefore was not liable for the additional tax assessed 
for those years. 

So far as these appeals are concerned, there is no substantial dii'ference be- 
tiveen a "nominal capital corporation" under section 209 of the Reventie Act 
of 1917 and a "personal service corporation" under section 200 of the Revenue 
A. ct of 1918. 

It is conceded by the Goverrunent that if the corporation was of the character 
claimed, it was uot liable for the additional taxes assessed. 

There was substantial evidence tending to support the following facts: 
During the years in question the corporation was engaged in business as a, 

live-stock commission agency, having its principal place of business at Sioux 
City, Iowa. During the years 1917 and 1918 it had a paid-up capital of $10, 000; 
during the year 1919 of $20, 000. At the beginning of 1917 it had surplus of 
$16, 149; at the beginning of 1919 of $18, 650. About $4, 000 of the capital was in- 
vested in memberships of the Sioux City Live Stock Exchange, and a small 
amount in ofilee furniture and equipment. During the year 1917 the corporation 
earned a gross income of $59, 102, of which $4, 705 represented interest on loans 
aud discounts; net income, $9, 220. In 1918 the gross income was $66, 462, of 
which $987 represented interest received; net income, $15, 906. In 1919 the 
gross income was $80, 421, of which $7, 264 was for interest received; net income, 
$28, 018. The business of the corporation was of two kinds — selling live stock 
received on eonsignm. nt and buying live stock to fill orders of customers. Under 
the first class of business the expenses of yardage, feeding', and watering were 
borne by the corporation until the stock was sold. To handle these shipments 
the corporation had to have a reserve in the bank of from 825, 000 to $80, 000. It 
borrowed both from its stockholders and from banks. Sometimes it borrowed 
as much as $50, 000 at a time. The money borrowed was used to carry the 
various shipments for customers. and this was a substantial part of the busi- 
ness. Iu a few instances the company carried customers on notes. Under the 
second class of business the corporation, on receiving an order to buy, would 
carry out the order by buying cattle — sometimes not more than one or two at a 
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thne — until the order was filled. In order to carry out these transactions cayi- 
tal was required and used. This buying was also a substantial yart of the 
business, 

It is the claim of the defendants that this money so used was not the cayital 
of the corpoiation, but accumulations of profits belonging to members and 
allowed to remain for use in the business; and it is further claimed that the 
loans made were in fact personal loans made by members of the corporation 
and not by the corporation itself, the individual transactions being entered upon 
the books of the corporation for convenience. It appears, however, that the 
income derived from these loans — that is, the interest in the amounts above 
stated — were treated by the corporation on its books as income belonging to it; 
and these amounts were reported. on its income tax returns; and the same is 
true with respect to income from real estate in the year 1919, amounting to 
about $5. 800. In the balance sheets of the company at the close of the years 
1917, 1918, and 1919 the notes receivable exceeded the accounts payable to 
inembers of the coiporation by very substantial amounts. The conclusion is 
that the corporation was either loaning these excess amounts to its customers 
on its own account, or else it was carrying its customers to that exent; in either 
ease making use of cayital. 

The court found that the capital of the corporation was material income- 
producing factor. We think that this finding of ultimate fact is fully justi- 
fied by the above recited primarv facts, which are themselves amply sustained 
by ihe testimony and exhibits in the ease. In inany of its facts the case at bar 
is similar to the cases of Dreper Cominission Co. v. Heilmieh (25 F. (2d), 408 
(C. C. A. 8)), Denver Livestock Commission Co. v. Commr. (29 F. (2d), 548 
(C. C, A. 8) ), Conlclin-Zonne-Loomis Co. v, Commr. (29 F. (2d, 698 (C. C. A. 8) ), 
Feeders Supply Co. v. Commr. (81 F. (2d. ), 274 (C. C. A. . 8) ), 8t. Paul Abstract 
Co. v. Conimr. (82 F. (2d, 225 (C. C. A, 8) ). See also Ifulibard-Ragsdale Co. 
v. Dean (15 F. (2d), 410, aftd. 15 F. (2d), 1018 [T. D. 8904, C. B. V-2, 184]). 
And the conclusion here reached finds support in those cases. 

One other matter remains to be noticed. Error is assigned because of the 
exclusion of certain testimony. The witness Frank F- Scott was asked: 

"Q. Have you„due to your 29 years of experience, formed an opinion, Mr. 
Scott, as i. o whether or not the use of $100, 000 could be made to be material 
income-producing factor in a live-stock commission business conducted as the 
business is at Sioux City, Iowaj" 

Objection was made to the question, and the objection was sustained. The 
witness Howard 0. Pierce was asked: 

"Q. During your years of experience on the Sioux City market have you had 
occasion to observe whether or not the use of. capital up to $20, 000 used by a 
commission merchant for the purpose of loaning money to cattle raisers was a 
material help in building up the commission business?" 

Objection was made to the question, and the objection was sustained. 
There are several reasons why reversible error can not be predicated uyoii 

these rulings: First, because no offer to prove ws. s ms. de aITer the rulings. 
Tliis was necessary. (Federal, Bur. Co. v. Btandard Oil Co. , 82 F. (2d), 119 
(C. C. A. . 8), and cases cited. ) Second, even if the testimony of the witnesses 
could be considered as expert testimony, which we do not decide, yet the allow- 
ance or rejection of expert testimony rested largely in the discretion of the 
trial judge, and no abuse of discretion is shown. Third, the questions called 
for conclusions of the witnesses as to the ultimate fact which the court was 
called upon io find, and. for that reason the exclusion was proper. 

We think the decree as entered was right and it is alarmed. 

SECTION 901. — BIVIBKNBS. 

ARTICLE 1541: Bividends. VIII — 50 — 4465 
(Also Section 950, Article 1019. ) Ct. B. 188 

INCOME TAX — ACT OF OCTOBER 8, IMS, AND REVENUE ACT Or& 1921 — DECISION 
OI&' COURT. 

1. INcoME — DIVIDEIID — SURPLU8 DIsTRIBUTKD IN STocK &IND NOTEs 
oI&' NEw CCRPonaTICN. 

Where a corporatio~ transfers to a new corporation a yart of its 
surplus assets which are credited on the books of the latter to the 
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individual stockholders of the transferor corporation in proportion 
to their respective stock holdings therein, which credits are can- 
celed bV the yayment by the transferee corporation of cash and 
the distribution of its stock and debenture notes, the assets trans- 
ferred are taxable as a divideud to the stocl-holders of the old 
corporation in the amount of their value when trausferred. 
2. WAVER — VALIDITY — ExEcUTED AFTER BAR CF STATUTE. 

A coiisent iu writing by a taxpayer to waive the statute of limita- 
tions operating against the collection of a tax is valid and binding 
upon such taxyayei even when the waiver is executed after the 
expiration of the statutory period. 

8. WAIvER — A. S SESS MENT~CCLLEOTICN. 

A consent by a taxpayer to waive the statute of limitations on 
the assessmeut of a tax contemplates also the collection of the tax 
and waives the bar of the statute as to the collection thereof. 

CCURT CF CLAIMs CE THE UNITED STATEs. 

Charles EI; Stange v. The United, States. 

[November 4, 1929. ] 
OPINION. 

GREmv, Judge, delivered the oyinion of the court. 
This ease involves taxes for the calendar year of 1914 assessed under the 

Itevenue Act of 1918, and for which an income-tax return was tiled by the 
ylaintiff on February 19, 1M5. The other facts material to the decision may be 
summarized as follows: 

A, H. Stange, father of plaintiff, prior to March 24, 1914, was the owner of 
1, 780 shares of the 2, 500 shares of the stock in the A, , H. Stange Co. , a corpora- 
tion, the remainder of this stock being held by his sons and daughters, or 
daughters and sons-in-law; On March 24, 1914, A. H. Stange organized a cor- 
poration known as the Union Land Co. , and on May 29, 1914, auother corpora- 

- tion known as the Kinzel Lumber Co. Ou the last-ns. med date the 2, 500 sha. res 
of the capital stock of the A. H. Stange Co, were reapportioned between ktr. 
Stange and his children in such manner as to give iver. Stange aud each of his 
sons and daughters (or daughters and sonsdn-law) one-seventh of the said 
2, 500 shares. Prior to the reapportionment the plaintiff owned 120 shares in 
said comyany, and after. it was made, 857. 

On June 10, 1914, pursuant to a resolution adopted by the board of directors, 
the A. H Stange Co. transferred to the Union Land Co. cash in the amount 
of $60, 000 and other proyerty having a book value of $1, 059, 667. 15, or a total 
of $1, 119, 667. 15, and also m the same manner to the Kinzel Lumber Co. cash 
and. bills receivable in tbe total amouut of $800. 000 and a parcel of. real estate 
valued on the books at $5, 000. When these assets were transferred to the two 
companies the surplus account of the Stange company was debited with the 
value of said assets. Tbe Union Land Co. entered on its books the assets so 
transferred to it at a total valuation of $8, 491, 882. 61, and the Kinzel Lumber Co. 
m the same Inanner entered on its books the assets which it received in the total 
sum of $805, 000. 

The s. ssets conveyed to the two companies were credited to the individual 
stockholders thereof in proyortion to their respective interest in tbe A. 
Stange Co. as shown by their stock holdings. In this manner the plaintiff was 
credited with $45. 000 on tbe books of the Kinzel Lumber Co. ou June 2, 1914, 
and $497, 000 on the books of the Uniou Land Co. on June 18, 1914. At the 
last-named date the plaintiff withdrew from the Union Land Co. $5, 000 in cash, 
which was charged to his account, and the company issued to him capital 
stock of a yar value of $85, 000, wh'. ch was also charged to his account, On 
June 16 he withdrew the further cash sum of $2, 000, and on July 28, 1914, 
the company issued to him debenture notes in the sum of $455, 000, both of 
which items were debited to his account. The total of all these debits balanced, 
and extinguished the original credit of $497, 000 in the plaintiff's account. In 
the same manner plaintiff's credit account with the Kinzel Lumber Co. was 
balanced by issuing to him stock of the par value of $15, 000, cash-$10, 000, and 
debenture notes $20, 000. 



On Xovember 14, 1922, the plaintiff executed and filed with the Bureau of 
Internal Revenue a written waiver of statutory limitations approved and 
accepted by the Commissioner as set forth in Finding XI. The Commissioner 
of Internal Revenue determined that the total value of all assets transferred 
by the Stange company to the Union Land Co. and the Kinzel Lumber Co. to 
be $4, 494, 968. 81, and allocated one-seventh of this. value ($642, 188. 40) as tax- 
able incom. e to the plaintiff for the year 1914, and thereou in February, 1924, 
made an aclditional assessment of income taxes for 1914, which together with 
interest amounted to $80, 779. 76, which the plaintiff paid under protest on 
March 19, 1926. Thereafter, on March 80, 1926, and on tune 8, 1927, the 
plaintiff submitted to the Commissioner of Internal Revenue a claim for re- 
fund and a supplement thereto. These claims for refund give rise to the fol- 
lowing objections which the plaintiff makes to the validity of the tax assessed: 

(1st) That the transaction involved constituted the chstribution of the assets 
of the A. H. Stange Co. and was not a taxable divide~d. 

(2cl) That the v'aiver of the statute of limitatious was eonfined merely to 
tbe assessment of the tax and did not waive the bar of the statute as to the 
collection thereof, and was executed after the expiration of the period of 
limitation. 

(8d) That in any event plaintiff's taxable income as a result of the trans- 
actions iuvolved could have been no greater than the amount credited to him 
on the books of the transferee companies, being a total of $542, 000 instead of 
tbe amount of $642, 188. 40. 

(4th) That the several acts of A. H. Stange and the corporations con- 
trolled by him herein involved were merely steps taken at the direction of the 
said A. . H. Stange to effectuate a gift to his son, the plaintiff herein, and for 
that. purpose constituted one transaction, and that the property received by 
plaintiff was nontaxable gift from father to son to the extent of 287/857 
thereof. 

We vill first consider the claim of the plaintiff that the stock, cash, and 
debentures received by him, as above set forth, constituted a distribution in 
partial liquidation of the assets of the A. . H. Stange Co. 

It seems to be conceded in argument by both parties that the various acts 
by which certain property of the A. H, Stange Co. was transferred into cash, 
debenture notes, ancl stock in the Union Land Co. and the Einzel Lumber Co 
eonsiituted in reality one transaction, and the findings of fact so state. Plain- 
tiff contends that this was a distribution iu partial liquidation of the assets 
of the Stange company. The 1928 Revenue Act defines "amounts distributed 
in partial liquidation" as— 

"A distribution by a corporation in complete cancellation or redemption of 
a part of its stock, or one of a series of distributions in complete cancellation 
or redemption of all or a portion of its stock. " 

A regulation to this effect had been in force for some time prior to the 
passage of ihe last-named Act, and the part of the Aet vvhieh we have quoted, 
as we think, was merely the adoption iu the statute of a principle of account- 
ing already well settled. At all events, we think the instant case is controlled 
in this respect by the case of Rockefeller v. United States (257 U. S. , 176 
[T. D. 3271, C. B. 5, 84]), an exactly parallel case with the one at bar. In 
the Rockefeller ease a corporation engaged in producing, buying, and selling 
crude petroleum and transporting it through its pipe lines formed a uew cor- 
poration to which the pipe-line property was conveyed. In consideration for 
this conveyance, and as a part of the transaction, the new corporation issued 
:ill of its capital stock to the stockholders of the old corporation pro rata. The 
old company remained in business and retained sufiieient assets to cover its 
capital obligations, and the transfer of assets to the new corporation did not 
iesult in 'a reduction of its outstanding stock. The slight difference in the 
nature of the facts between that case and the one at bar is immaterial to the 
legal questions involved. It appeared in the Rockefeller case, supra, that 
thee stock of the new corporation was a consideration for the conveyance. In 
the instant case the record is silent on the subject of consideration except 
as may be inferred from the facts. The whole transaction was a family 
matter ca, rried out in pursuance of a plan of A. H. Stange, the father, as a 
result of which certain property of the A. H. Stange Co. passed to the two 
other corporations and the plaintiff received in lieu of the interest which 
he possessed therein as a stockholder of tlie A. H. Stange Co. cash, debenture 
notes, and stock of the new corporations. That it was a distribution of a 



part of the surplus of the A. H. Stange Co. is quite clear. In fact, this is 
conceded in argument by the plaintiff, but plaintiff says that the distribution 
was not in the way of a dividend but in partial liquidation. The fact, is that 
there was no cancellation or redemption of any part of the stock of the A. H. 
Stange Co. We think this was necessary to sustain the clahn that there was 
partial liquidation, and in this we are sustained by the decision in the Rocke- 
feller. case, whereiu a practically similar transaction was held to be a dividend. 
In that case the court said: 

"We deem it to be too plain for dispute that ~ * & the new pipe line 
company shares were in substauce and eftect distributed by the oil company to its 
stockholders; * ~ * in eiTect a dividend out of the accumulated surplus. " 

In the case at bar, after transfers were marie by the A. H. Stange Co. it still 
had a surplus of $882, 500, 78. 

In L»»ck v. IIornby (247 U. S„889) it was held that the 1918 Revenue Act 
imposed a tax upon- 

all dividends declared and paid in the ordinary course of business 
by a corporation to its stockholders after the takin ~ effect of the Act (hlarch 1, 
1918), whether from current earnings, or from the accumulated surplus made 
up of past earnings or increase in value of corporate assets, notwithstanding 
it accrued to the corporation in whole or in part prior to %larch 1, 1918 "— 
and a distinction is drawn between this case and the case of Ly»oh v. Tn&&isk 
(247 U. S. , 221), relied upon bv plaintift"s counsel. It follows that if we are 
correct in holding the distribution to be in effect a dividend, it was taxable 
under the 1918 Act, notwithstanding the distribuion was of the accumulated 

-surplus made up of past earnings or increase in the value of corporate assets. 
We have hereinabove referred to the acts which resulted in the distribution 

of certain of the surplus of the A. H. Stange Co. among the children of A. 
H. Stange as one transaction. The plaintiff insists that, beginning with 
the redistribution of the stock of the A. H. Stange Co. whereby the children 
and children-in-law of A. H. Stange received more stock than they had hereto- 
fore held, there was only one transaction. We do not consider this material. 
What we are here concerned with is the distribution of the surplus of the A. H. 
Stange Co. to its stockholders. The gift from A, H. Stange to his children was 
not taxable. The distribution of the surplus of the A. H. Stange Co. to its 
stockholders was taxable, 'whether it was only part of some inciusive transaction 
or not. There seems to have been some confusion of thought on this point. What 
)ve are holding was subject to a. tax is not a gift but the distribution of property 
by a corporation. A. H. Stange was merely a stockholder in the A. H. Stange 
Co. He could not give away any of the property of this company or distri'o- 
ute it in any manner. That had to be done by an act of the corporation itself, 
and the fact that A. H. Stange practically controlled the corporation's acts does 
not alter the legal effect. 

It is also contended by plaintiff that the only amount that is taxable is 
the credit which was given the plaintiff on the books of the new compani s, but 
what the plaintiif got in the distribution vvas stock, cash, and debenture notes. 
So far as the value of the property of the A. H. Stange Co. which was dis- 
tributed is concerned, there is no question but that the Commissioner put a 
moderate valuation thereon. All of this property so distributed went to the new 
companies and plaintiff and the other heirs held the same proportionate interest 
therein through stock shat they held in the A. H. Stange Co. It is quite 
evident that it was intended by the several transac. "'ious to so distribute the 
property that each of the heirs would receive his propo;tionate value of the 
property received by the new companies. Whether we plan ~ the calculation of 
the dividend upon the value of the property conveyed to the new companies or 
whether we place it upon the value of the stock, cash, arid debenture notes 
received, the result is the same, for there is no proof that the cr&mbined value 
of what was received by the plaintiff in the end was not equal to the value of 
his interest in the property conveyed. Indeed, the nature of the transaction 
indicates that it was. 

The plaintiff's argument that the collection of the tax was barred by the 
statute of limitations is based on the claim that the waiver signed by plaintiif 
and the Commissioner of Internal Revenue was invalid because made after the 
expiration of the statutory period; and because by the terms thereof it was con- 
fined to the assessment of the tax, whe& eas the statute required the Commis- 
sioner and taxpaver to "consent in writing to a later determination, assessment, 
and collection of the tax. " The latter objection will be first considered. 



The ordinary meaning of the word "assess, " when used in connection with 
matters oi. ' taxation, is to fix the amount to be paid by the taxpayer. Au as- 
sessment ean only be made if the taxpayer is liable for the tax, and if liable for 
tQe payment of the tsx, it follows that it was collectible. In other words, a 
prerequisite of the right to assess is tbe right to collect tbe tax when assessed. 
It would seem, thereiore, that an agreement for an assessment was based up- 
on the understanding that the tax was collectible if assessed. However this 
may be, we think that a waiver of the statute of limitations is a contract, and 
that even if the statute has run, the moral obligation to pay a tax properly im- 
posed is suiiicient to constitute a consideration. Tbe waiver in the case at 
bar, which is set out in Finding XI, set out a special consideration under 
which the Commissioner agreed to exercise "deliberate, intensive, and. thor- 
ough consideration" of the liability of plaintiff for the taxes which were to 
be assessed. Possibly this was the Commissioner's duty in any event, and it 
might also be said tha. t the statutes give him no authority to make a special 
agreement of this kind; but there was, as we have already seen, a considera- 
tion for the waiver and an understanding, as there alway's is when waivers 
are executed, that further time will be taken for the consideration of the tax- 
payer's cia. ims. In construing the waiver, the rules with refereuce to the 
construction of contracts should be applied. If. the waiver did not authorize 
the collection of the tax, its execution was an idle performance — it was 
nothing but a useless scrap of paper. Whether plaintiff so intended or not, 
he and his attorneys must have known that the Commissioner accepted the 
waiver believing that it authorized the collection of any tax properly assessed 
In such case, the rule with reference to contracts is- 

"The language of a contract in case of ambiguity should be interpreted in the 
sense that the promisor knew or had reason to know that the promisee un- 
derstood it. " (18 C. J'. , see. 484e, page 528, and cases cited, page 526. ) 

It should be said also that the words "assess" and "assessment, " when 
used with reference to taxes, often include the collection thereof as a necessary 
sequence. In fact, tbe term "assess" is used at times to include all the steps 
involved in imposing a tax on proyerty (AHen v. Moray, 120 Cal. , 882), and 
"to assess" often means to levy a tax (see cases cited under note 76, 5 C. J. , 
818), the two words being used with practically tbe same meaning {Idem. , 
76(b) ), and the words "to levy '" always include the collection of a tax. The 
same rule applies to the word "assessment, " and the parties evidently in- 
tended that the word "assessmeut" should also cover the collection of the 
tax, 

For the reasons stated above, we think that tbe waiver removed the bar of 
the statute of limitations not only as to assessment but as to collection of the 
tax. 

It is further. insisted that the statute providing for waivers had no appli- 
cation to waivers executed after the running of the statute of limitations, and 
the case of Joy E/oral Co. v. Commissioner (29 Fed. (2d), 865), overruling 
7 B. T. A, 800, is cited as so holding. In the case at bar the tax was assessed 
under section 250(d) of the Revenue Aet of 1921, wlfieh provided that as to 
taxes due ior any prior year, they "shall be determined and assessed within 
five years after the return was filed, unless both the Commissioner and the 
taxpayer consent in writing to a later determination, assessment and collec- 
tion of the tax. " The Joy Floral Co. case, supra, discusses similar provisions 
contained in section 278 of the Revenue Aet of 1924, under which the assess- 
ment was made in that ease, and section 276 of tbe Revenue Act of 1928. In 
the two last-named sections the words "have consented" are used instead 
of the word "consent" in section 250(d) of the aet of 1921. We do not 
think the difference is material, for reasons hereinafter given, but the Joy Floral 
Co. case holds that the Commissioner had no authority to e~ter into an agreement 
with the taxpayer for a waiver of the statute of limitations after the expiration 
of its limitation. The argument made in support of this decision is that 
the Commissioner's signature. after the statute of limitations had run, was 
unimportant. This statement loses its force when it is considered that it 
is just as important at that period as it would have been before the limitation 
had run. In the absence of a statutorv provision either before or after the 
running of the statute of limitations, the taxpayer could by a mere oral 
statement waive the running of the statute. Even after the running of 
the statute, the moral obligation to pay auy taxes that were properly Ie+ d 
would be a sufhcient consideration for the waiver. The reason for hav; 



273 [$202, Art. 1561. 

ing the Commissiouer sign the waivei had, in our opinion, nothiug to 
do with its validity. The purpose of the statutory provision was to do 
away with tlie uncertainties of oral agreements. Au oral statement on 
the part of the taxpayer would be subject to dispute aud controversy as 
to its form and meaning, but Co»gross made it clear aud definite that 
the taxPaYer should not be bouncl unless written evidence of such waiver 
could be produced. On the part of the Governnient, it; was always understood, 
if not by iniplication agreed, that the execution of these waivers would stay 
proceedings for the collection of the tax until the Government could properlv 
consider tlie clauns of the taxpayer. Congress did not intend that the Gov- 
ernment should be bound in any way by the acceptance of waivers made 
by numerous collectors and revenue agents scattered all over the country 
but ouly in case the agreement was signed by the Commissioner oi Internal 
Bevenue. It was necessary for the orderly conduct of the Government's 
business that tlie Comuiissioner should have full knowledge of the action taken. 
In this we find abundant reason for tlie requirement of the signature of the 
oificer, and, as we think, the only reasou why it was required. To hold that 
the statute requires the Commissioner to conseni, to the waiver before the 
expiration of the period of limitation is to engraft upon the statute something 
which certainly is not contained within its provisions, nor, as we think, is there 
any reason to infer that such was the intent of Congress. 

In the sanie case of the Soy Floral Co. , supra, much stress was laid upon 
the fact that in the Revenue Acts of 1924 and 1928 the statute provided in 
effect that the waiver would only be eftectual where both the Conimissioner 
and the taxpayer "have consented" thereto in writing, and it is said the 
provisions just mentioned should be considered as mterpretive of the lauguage 
used in the 1921 Act. It appears to have been thought that the use of the 
word "have" before the word "conseuted" implied that this action most 
have been taken before the mpiration of the period of limitatiou. If Con- 
gress had intended that the waiver must be executed before the period of 
limitation had expired, we think it would have said so. But it did not, and 
we see no justification for this construction, which we thhik is neither grain- 
matieal nor logical. Whether the word "consent" is used alone, as it was 
in the 1021 Act, or the words "have consented" are used, as in the 1024 and 
1928 acts, is immaterial. Ii a prior "consent" is required, then the parties 
must " have consented. " The latter expressions are merely a paraphrase. 
In auy event, the parties must "have consented" to the waiver prior to the time 
of the collection of the tax, and the words in the later statutes merely express 
the natural sequence of the two events. This is true even though the 1021 Act be 
construed literally and strictly. In our opinion, the decision of the Board of 
Tax Appeals is supported by' the better reasoning, and the objections of: the 
plaintiff to the validity of the waiver must be overruled. 

From what we have stated above, it follows that the plaintiff's petition must 
be dismissed, and it is so ordered. 

BoorII, Chief Justice, concurs. 
GRAHAM, Zudge, concurs in the findings and the result. 

SECTION o02. — BASIS FOR DETEMIINING 
GAIN OR LOSS. 

ARTIUM 1o61: Basis for determining gain or 
loss from sa}e. 

VIII — o7 — 4263 
Ct. D. i6 

INCOME TAX — REVENUE ACT Ol 1918 — DECISION OF SUPREME COURT. 

INcoMH — GAIN — PRocEEDs OF LIFE INsURANcB — PDLICY PAID UP 
BRFoRE MARcii 1, 1918. 

Where an insuretl, having a nonassignable policy of insurance 
upon his own life which was fully paid up before March 1, 1918, 
exercises an option in 1019, at the end of a toutine period of 20 
years, of receiving the face value of the policy and in addition the 
accumulated cash dividends applicable to it which were set aside or 
ascertainable ou the books of the insurance company each year but 
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were payable only at the end of the tontine period and only to 
holders of policies still in force at that time, the taxable gain 
realized by him upon the surrender of the policy, ascertained under 
section 202(a) 1 of. the Revenue Act of 1918, is the amount by which 
the proceeds of the policy excee. l the sum of the insurance reserve 
liability and the dividend accumulations provisionally apportioned 
to the policy on March 1, 1918. 

SUPREME CoURT oF THK UNITKn' STATEs. 

Robert H. Iacas, Collector of Internal Revenue for the Dtstriet of Kentlekff, 
petitioner, v. Kate Halloe;aft Aleaaniler et al. , etc. 

On writ of certiorari to the United States Circuit Court of Appeals for the Sixth Circuit. 

[May 20, 1929. ] 
OPINION. 

Mr. Justice SToNE delivered the opinion of the court. 
This case is here on certiorari, granted November 19, 1928 (278 U. S. , 594), to 

review a judgment of the Court of Appeals t' or the Sixth Circuit (27 F. (2d), 
287), afiirming a judgment of the District Court for western Kentucky (21 F. 
(2), 68), allowing recovery from the collector of internal revenue of Federal 
income taxes alleged to have been illegafiy exacted. 

On May 19, 1899, respondents' testator procured two life insurance policies 
for $50, 000 each upon his own life and payable to his estate. On May 19, 1908, 
they becarue fully paid-up policies, upon the payment of the last of 10 annual 
premiums aggregating, for both policies, $78, 100. Each policy stipulated that 
in the event of death within 10 years the amount payable should be $50, 000 and, 
from the eleventh to the twentieth year, inclusive, an annually increasing amount 
ranging from $50, 700 in the eleventh year to $72, 150 in the twentieth year. The 
deal, h benefit on each policy during the year ending May 19, 1918, was $59, 800. 
The policies participated in the surplus of the company and "dividends" 
properly allocable to each were set aside or ascertainable on its books each year, 
but were payable only at the end of the tontine period of 20 years, and only to 
holders of policies still in force at that time. 

The insured was given an option at the end of the period of receiving on each 
policy the sum ot' $50, 000 "and in addition the cash dividend then apportioned 
by the company. " The insured elected to exercise this. option May 19, 1919, 
receiving as proceeds of the two policies $120, 797, representing 8100, 000 face 
value plus $20, 797 dividends. The gain to him over his total premium expendi- 
ture was thus $42, 697. The Commissioner assessed this amount as taxable 
income under the Revenue Act of 1M8 (ch. 18, 40 Stat. , 1057). 

Both the district court and the court of appeals thought that, under section 
202(a)1 of the Act, only so much of the proceeds of the policies as exceeded 
their value on March 1, 1918, was subject to tax. They found that the amount 
provisionally set aside bv the company as surplus accumulations applicable to 
the two policies on that date was f18, 600, and that it was then evident that 
the rate of accumulation, although not certain, would probably be greater 
during the later years of the tontine period than before March 1, 1918. Even 
at the same rate, the accumulation at the end of the period would amount to 
819, 428. 57. Both courts, therefore, concluded that the insured might reasonably 
have aniicipated that the policies would have been worth on their maturity date, 
if then in force, their face value plus the anticipated accumulations, or a total 
for boih pol:cies of $119, 428. 57. Since, under the sliding scale, the death bene- 
fits would have been even proportionately larger had the insured died before 
the end of the period, they decided that the combined value of the policies on 
March 1, 1918, was the smaller amount discounted at the rate of 4 per cent 
compouncled annually to that date, or $98, 587. 81. The taxable gain on the 
policies, accordingly, was taken to be the difference between this amount and 
the actual proceeds of the policies, or $27, 209. 19. A recovery was allowed of 
the difference between the tax as assessed and that as computed on the gain 
after March 1, 1M8, so ascertained. 

As respondents did not ask certiorari, we may disregard their argument that 
the judgment below was erroneous in that the proceeds of an insurance policy 
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paid to the insured are not taxable income, except as the determination of 
that question may be involved in passing upou the assignments of error of 
petitioner. See Eederal Trade Con&mission v. pacifi paper Xss'n. (273 U. S. , 
52, 66). 

By the expenditure of $78, 100 in premiums, the insured secured a return of 
$120, 797, resulting in an economic and realized money gain to him of $42„697. 
The question of liability for the tax on this gain is different from that mooted 
by counsel, but not decided, iu United States v. Supplec-Biddle Eard&care Co. 
(265 U. S. , 189, 194 [T. D. 3604, C. B. III — 1, 112] ), which was whether insurance 
upon the life of a corporate ofiicer, paid at his death to the corporation, could 
be constitutionally subjected to a tax on inconre. Here the am&runt paitl was 
not a death benefit or in the uature of a gift to a beneficiary an&1 was in no 
sense an indemniry for, or repavment of, an economic loss suftered bv the 
insured, but was a profit or gain upon his premium investment, and would 
seem to be plainly embraced within the provisions of section 2]3 taxing "gains 
or profits and income derived from. any source whatever" anti not exerupted 
as such from tax by any other provision of the Act. (See Perm. fffutrral Co. 
v. Lederer, 252 U. S. , 523, 532, 534 [T. D. 3016, C, B. 8, 249]; Eis rcr v. Afa- 
comber, 252 U. S„189, 207 [T. D. 3010, C. B. 8, 25]; t&fercf&arrfs' Loan d Trnst 
Co. v. SmietanA&a, 255 U. S. , 509, 518 [T. D. 3173, C. B. 4, 84]. ) 

But of this total gain received by the insured, a part is attrilrutable to and 
accrued during the period before the effective date of the sixteenth ameudment 
(February 25, 1913), aud of the first law taxing the income of inclividuals 
(March 1, 1913), and hence, for income-tax purposes, must be deemed an 
accretion to capital not taxable by the Income Tax Acts enact d under the 
sixteenth amendruent. (See Southern Pacifrc Co. v. tome, 247 U. S. , 330, 334; 
ci'. Doyle v. fflitchell Bros. Co. , 247 U. S. , 179; Lynch v. Tnrrish, 247 U. S, , 221. ) 
Whether or not such accretions may be constitutionally subjected to tax, we 
have no occasion to decide. The present Act, at least, does not attempt it. But 
the question presented necessarily involves a determination of wlmt part of the 
total gain received by the taxpayer accrued to him after March 1, 1913. In 
answering it, provisions of the taxing statute enacted as aids in arriving at 
the answer must be construed with an eye to possible constitutional limita- 
tions so as to avoid doubts as to its validity. (United States v. Delazcare d. 
Eadson Co. , 213 U. S. , 366, 407, 408; United States v. Standard Brercery, 251 
U. S. , 210, 220; Texas v. Eastern Tes:as R. R. Co. , 258 U. S. , 204, 217; Bratton 
v. Char&dier, 260 U. S. , 110, 114; Panama R. B. Co. v. t'ohnson, 264 U. S. , 3&5, 
390. ) 

Section 202 of the Revenue Act of 1918 provides: 
"(A) That for the purpose of ascertaining the gain derived or loss sustained 

from the sale or other disposition of property, real, personal or mixed, the 
lrasis shall be: 

"(1) In the case of property acquired before March 1, 1913, the fair market 
price or value of such property as of that date. " 

The Government insists that the policies, being nonassignable except to 
persons having an insurable interest in the life of the insured, had no market 
price and their combi~ed value as of March 1, 1913, did not exceed their loan 
or cash surrender value on that date, which alone could be realized on them, 
of $74, 600, Regulations 45 (1920), article 87, and that any greater value as- 
signed to theru as of that date must be rejected as contingent and speculative. 
But in view of the provisions of section 218(b) 2 of the Act (see Regula(iona 45 
(1920), article 72(b) ), exemptiug from taxation the return of premiums on the 

' 

maturity of the policy, it concedes that the taxable gain of the insured may be ', 

taken at the amount, fixed by the Commissioner, by which the proceeds of the l 

policies exceeded $78, 100, the total premiums paid. 
Plainly, in the present case, the $42, 697 gainecl over premium cost. of the two 

policies, which accrued to the taxpayer through a period of 20 years, did not 
all accrue in the 6 years following 51arch 1, 1918. If the value on that date, for 
the purpose of ascertaining taxable gain, was greater than the total premium 
expenditure which had been completed more than 4 years before, there is no 
reasonable basis for determining the taxable gain which accrued after March 1, 
1918, bv deducting from the total amount received the total premium payments. 

Nor can we accept the contention of the Government that the value of the 
policies on March 1, 1913, did not e~ceed their loan value as of that date. The 
purpose of ascertaining the value of the taxpayer's property on March 1, 1913, 
is, as section 202 states, to measure that part of his total gain which has arisen 



or accrued after the enactment of any of the statutes taxing income and thus 
to a!rive at his gain which may be taxed as income. (I, yah v. TNrrieI!~ supra-) 
Qalue as of that date n!ay be disl'egarded unless it serves that purpose. 
(United States v. Elannertt, 268 U. S. , 98 [T. D. 8708, C, B. IV — 1, 106); 
goodrich v. Xdncsrde, 255 U. S. , 527 [T. D. 8174, C. B. 4, 40]; Welch v. Bt eu'ster, 
255 U. S. , 586 [T. D. 8176, C. B. 4, 41]. ) 

Under the statute, market price of the taxpayer's property on that date, 
where ascertainable, may be resorted to as generally a suRciently de6nite and 
trustworthy gauge of the gain which has later accrued. But where the prop- 
erty has no market value, the statute must be interpreted in the light of its 
purpose to ascertain taxable gains accruing:since March 1, 1918. Hence, in such 
a case its fair value on the critical date is not necessarily what might then 
have been realized upon it by a forced liquidation by accepting the unfavorable 
loan or cash surrender value. Having in mind the purpose of the statute, we 
think it must be taken rather to be that part of the amount actually realized 
by the taxpayer which, by the use of appropriate accounting methods, can fairly 
be said to have accrued before March 1, 1918 — its value then a. s compared with 
the value in fact later realized by the taxpayer taken as a standard. 

In applying section 202(a)1 to an insurance policy having no market value, 
we are not required either by circumstances or any positive provision of statute 
to determine its value on March 1, 1918, by making a prediction as of that time 
based upon an estimate of future possibilities, as is the case in valuing for 
purposes of inheritance tax an interest of uncertain duration passing at the 
death of the testator. (See Ithaca Treat Co. v. United States, No. 267, October 
term, 1928, — U. S. , — [Ct. D. 61, G B. VIII — 1, 818]. ) There the value as of 
the date of death is the very thing taxed and can usually be determined onlv 
by speculation as to future events. Here, 1918 value is at most merely a method 
of allocating a known incorae to the periods in which it actually accrued. It 
is never necessary to speculate, as did the court below; as to what might later 
be realized from his property by the taxpayer, nor as to what might have. been 
realized if, on March 1, 1M8, he had made some forced disposition of the prop. 
erty which would have precluded any taxable gain. For. the necessity of ascer- 
taining value as of March 1, 1918, can never arise until some later date when 
income has been produced by converting the property into money or money' s 
worth and the amount actually realized is known, and then, as we hare said, 
only for the purpose of apportioning the total gain which has accrued between 
the periods before and after March 1, 1918. 

It is familiar knowledge that the source of dividend accumulations upon 
insurance policies is interest upon investments of the company and savings 
effected from estimated future expenses and from death payments;-cov'ered 
by premiums, with appropriate "loadings" to give a margin of safety~, which 
the policyholders have paid. In accordance with the usual praetick of life 
insurance companies, under the system of accounting employed. by the insurer 
in the present case, the amount of reserve set aside by the company to--meet 

policy liability and dividend accumulations provisionally apportlnned to 
each policy was ascertained or ascertainable on the books of the company at 
the end of each year. During the policy year which included March 1, 1M8, 
the insurance reserve liabi'ity thus ascertained on each of the present policies 
was $40, 600 and the dividend accumulation on each, which both courts below 
found had accrued on March 1, 1918, was. $6, 800, making a total of. reserve 
and accumulations applicable to each policy of $47, 4(O. These items, with 
subsequent annual additions totaled at the maturity of each policy, for the 
former $50, 000 and for the latter $10, 898. 50, which, taken together, made up 
the total payment received by the taxpayer on each policy. Thev constitute a 
complete record and determination of the actual economic g~i annually accru- 
ing upon the policies which was ultimately realized by the taxpayer and they 
provide an adequate basis for ascertaining the proportion of the total value 
realized which had accrued on March 1, 1. 918. The sum of the insurance 
reserve liability and the dividend accumu(ations provisionally apportioned to 
the two policies onMarch 1, 1M8, their accrued value on that date, was 
$94, 800. As that valuation is larger than that found by' either of the lower 
courts and is supported by reliable data, we may, in the absence of other evi- 
dence, accept it as suf5ciently establishing that the value found below was not 
more than that requirred to be ascertained by the statute and so did not prejudice 
the rights of petitioner. It is unnecessary to consider the question mooted 
whether upon other evidence, not here presented, a larger value as of March 1, 
1M8, might have been found. 
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The court below, by discounting the total estimated value of the policies at 
«lr maturity at 4 per cent, arrived at a rough approximation of their accrued 
va»Ie on that date. This method, however, did not ascertain that value or 
the taxable gain with accuracy, since it was based on an assumed iustead of 
«aettla»a»le of the policies at maturity, It discounted the assumed value 
at a 'liat rate of interest instead of at that aclually earned, and it left out of 
account savings from estimated expenses and death losses which, as well as 
actual interest earned, were taken into account in determining dividend 
aeeumulations annually ascertained and credited to the policies on the books 
of the company. But, as the accuracy of the computation is not questioned 
here, and as it gave a result of which petitioner can not complain, the judgment 
will be aIIirmed. 

ARTICLE 1561: Basis for determining gain or loss from 
sale. 

REVENUE ACT OF 1921 A. ND PRIOR REVENUE ACTS. 

Dower or statutory interest, value not having been returned to 
widow before her death. (See I. T. 0480, page 141. ) 

ARTICLE 1561: Basis for determining gain or loss VlZI — M — 4804 
from sale. Ct. D. 89 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

GAIN CR Loss — DEPREGIATIOE. 
In the determination of the amount of gain on the sale of a build- 

ing by a testamentary trustee under section 202 of the Revenue Act 
of 1021, the cost or other basis must be decreased on account of the 
aggregate allowance for depreciation of the building to which the 
trust lvas entitled since March 1, 1019, whether actually deducted 
or not in the returns of tbe trust. 

DIsTRIcT CQURT QF THE UNITED STATEs, DIsTRIcT oF MAssAcHUBETTS. 

Old Colony Trust Co. v. White. 

[Zanuary 29, 1020. ] 

OPINION. 

Lowszz„J'. : This ease raised the question of the right of the Commissioner 
of I~ternal Revenue in determining tbe proiit ou the sale of a building to tal-e 
into aeeount the amount of depreciation which the building had suffered during 
the years before its sale. Two buildings were held by a trustee under a will 
which provided that the income should be paid to a life tenant. They were 
both rented, and for three ot' the years depreciation was claimed and allowed, 
but for the other years it was not claimed. The contention is that the trustee 
could not legally deduct in his annual returns any amounts for depreciation 
in value, and therefore that to take account of such depreciation in determining 
the prost on the sale of a building would amount to double taxation, as the 
life tenant during the years when such deduction lvas not claimed would pay 
a tax on the entire rent from the buildings, without any deduction for de- 
pI&elation. The contention seems sound, but the reasoning of the opinion in 
United 8tates v. Ludey (274 U. S. , 205 [T. D. 4046, C. II. VI — 2, 157j ) invalidates 
it. In that case an oil well was sold after haling been lvorked for some time, 
and in determining the loss from the sale the Commissioner took account of 
the depletion of the lvell. The depletion had been Recounted for in tbe annual 
returns; the court mentions this fact and says that if it is not a. ccounted for 
on the sale there will be a double deduction. The facts in the Ludey ease are 
therefore not the same as in ibe case at bar, but in determining the question 
the court said: 

"The depreciation charge permitted as a deductioh from the gross income in 
determming the taxable income of a business for any vear represents the redue- 
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tion, during i. he year, of the capital assets through wear and tear of the pl~t 
used. The amount of the allowance for depreciation is the sum which should. 
be set aside for the taxable year, in order that, at the end of the useful life of 
the plant in the business, the aggregate of the sums set aside will (with the 
salvage value) suflice to provide an amount egual to the original cost, " (274 
U. S, a. t p. 800. ) 

The theory on which the Ludey ease was decided is applicable to the ease at 
bar — that when a property subject to depletion or depreciation has been sold 
at the end of a period of years, the property is a different one from that which 
was owned by the taxpayeI at the beginning. In the case of the oil well, a 
large part of the oil had been withdrawn; in the case of the manufacturing 
plant, which the judge mentions, the plant had depreciated in value by wear 
and tear. Since the Ludey case the Court of Appeals for the Second Circuit 
has decided the case of RarAaicls Realty Co. v. CommQsioner, December 8, 
1928, not yet reported, which in its facts corresponds to the case at bar. 

In view of the reasoning of the Ludey case as applied in the Bardwick case, 
I am constrained to decide that the Government's contention is correct. See 
also Rieck v. Heiner (25 P. (2d), 458 [T. D. 4161, C. B. VII — 1, 200]); Appeal 
of Even Realty Co. (1 B. T. A, 855). 

The further contention of the plaintiff that the terms of the Act of 1921, 
under which this tax was imposed, do not allow the consideration of deduc- 
tions in determining the prost on a sale is unt'ounded. The plaintiff admits 
that his contention would apply only to property bought before March 1, 1918, 
and it is not a reasonable construction of the congressional statute that a 
diKerent rule should apply to sales of property bought before and after that 
date. 

Judgment for defendant. 

ARTIOLE 1561: Basis for determining gain or 
loss from sale. 

VIII — 51 — 44M 
Ct. D. 149 

INCOME TAX — REVENUE ACT OF 1916 — DECISION OF COURT. 

DEDUOTICN — Loss — SALE — PRoPERTY AOQUIRED BKFCRE MAROH 1, 
1918. 

No deductible loss is sustained under the provisions of the Reve-. 
nue Act of 1916 where property purchased prior to March 1, 1918, 
is sold thereafter for less than cost but more than its fair market 
value on that date. 

UNITED STATEs CIRcUIT CCURT CF APPEALS FoR THE PIRsT CIRGUIT. 

Malcolm E. Nichols, Coblector of Internal Revonae, Defesdant, appellant v. 
Samner Smith, Executor, Plaintiff, apf&eilee. 

Appeal from the District court of the United states for the District of Massachusetts. 

[November 22, 1929. ] 
OPINION. 

BINOHAM, J. : This is an action at law brought by the plaintiff, appellee, 
against the collector of internal revenue to recover the sum of $4, 868. 72 and 
interest from date of payment, that sum being an additional tax for the year 
1917, claimed to have been illegally assessed and collected. The tax was paid 
under protest and refund was duly claimed and rejected. The additional tax 
was based on the aanount of an alleged loss incurred by the plaintifI' . in the 
sale of certain stock. 

In the district court Iudgment was rendered In favor of the plaintiff and 
this appeal was taken, 

It was found that in 1908 the taxpayer pmchased certain shares of stock for 
$26, 910; that their fair market value on March 1, 1918, was $7, 020; and that he 
sold the stock in 1917 for $14, 040. In his income tax return for the calendar 
year 1917 the taxpayer deducted as a loss the sum of $12, 870, that being the 
ditference between the cosf of the stock in 1908 and the sale price in 1917, 
The Commissioner disallowed this sum as a deductible loss, on the ground that 
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none of it occurred after March 1, 1918, and assessed an additional tax of 
$4, 868. 72 on the $12, 870, regarding that as net income. 

The only question is whether the $12, 870 was a loss which the taxpayer 
could deduct from his gross income, the fair market value ot the stock on 
March 1, 1918, being less than its cost in 1908. There was an actual loss. Was 
there a deductible one that was sustained after March 1, 1918, the date on which 
tbe income tax law became effectivel 

The Revenue Act of 1916 provides: 
"Szc. 2. (c) For tbe purpose of ascertaining the gain derived from the sale 

or other disposition of property, real, personal, or niixed, acquired before 
March 1, 1918, the fair market price or value of such property as of 1VIarch 

1, 1918, shall be the basis for determining the amount of such gain derived. 
"Szc. 5. (a) Fourth i' i' ~ Provided, That for the purpose of ascer- 

taining the loss sustained from the sale or other disposition of proper{. y, real, 
personal, or mixed, acquired before March 1, 1918, the fair market price or 
value of such property as of illarch 1, 1918, shall be the basis for deteiunining 
the amount of such loss sustained. " (89 Stat. , 756. ) 

The Supreme Court, in construing these provisious of law, has held that 
no gain can be taxed and no loss deducted in computing the taxpayer's iricome 
unless there is an actual gain or an actual loss. Goodrich v. Edicards (255 
U. S. , 527 [T. D. 8174, C. B. 4, 40]); Wats@ v. Brewster (255 U. S. , 586 [T. D. 
8176, C. B. 4, 41]); Lucas v. Alexander (279 U. S. , 578 [see Ct, D. 76, on page 
278]) (cases relating to gains under section 2 above quoted); aud United 
States v. Flasvnery (268 U. S. , 98 [T. D. 8r08, C. B. IV — 1, 106] ); 3fcUauglin v. 
Ludington (268 U. S. , 106 [T. D. 870o, C. B. IV — 1, 110]); and He(acr v. Tindle 
(276 U. S. , 582 [T. D. 4212, C. B. VII — 2, 272]) (cases relating to losses under 
section 5(a) ); that, as to yroperty acquired prior to March 1, 1918, and dis- 
posed of subsequent to that date, section 2(c) imposes a tax upon actual gain, 
but only to the extent that it accrued during the period that elapsed between 
March 1, 1918, and the time of the sale (cases above cited as to gain); and that 
as to property acquired before March 1, 1918, and disposed of subsequent to that 
date, section 5(a)4 allows a deduction for an actual loss, but only to the extent 
it was incurred during the period that elapsed between March 1, 1918, and the 
time of the sale or disposition of the property. (Cases cited above a. s to losses. ) 

It has also held that where the transaction shows an actual gain and the 
March 1, 1918, value is less than the cost, the taxable gain is ascertained by 
subtracting tbe cost from the selling price (this was the holding as to the 
second transaction in ]Vaish v. Brexcster, supra); and that where there is an 
actual gaia, , and the March 1, 1918, value is greater than the cost, tbe taxable 
gain is ascertained by subtracting the inarch 1, 1918, value from the selling 
price. This was the holding as to the first transaction in Goodrich v. Edicards, 
supra; and in the single transaction involved in Lucas v. Alexander, supra. 

ibow as to losses: In United States v. Iilannerg, supra, the taxyayer under- 
took to deduct as a loss the difference between the sale price and the March 1, 
1918, value. This was disallowed, for the reason that the sale price showed 
a gain over the cost, and the court held that, as there was no actual loss, there 
was no deductible one. But in cases where the transaction involved disclosed 
an actual loss and that the March 1, 1918, value was greater (han the cost, 
it has been held that the deductible loss is ascertained by subtracting tbe sale 
price from the cost. This was the conclusion as to the transaction involved 
in XcCaughin v. Ludlngton, supra, where there was an actual loss, and the 
March 1, 1918, value was greater than the cost. And the same proposition was 
atfirmed in the case of Helner v. TiIidle (276 U. S. , 582, 587), decided April 
9, 1928. 

It has also been held by the Supreme Court, in the ease of property acquireil 
before March 1, 1918, and sold after that date, at an actual loss, that, when the 
March 1, 1918, value is less than the cost, the deductible loss is ascertained 
by subtracting the sale price from the March 1, 1918, value. (Heiner v. 
Tindle, 276 U. S. , 582, 587. ) Iu that case the property involved was a dwelling 
house. It was purchased in 1892 at a cost of $172, 000. In 1901 the taxpayer 
ceased to use it as a residence, and on October 1, 1901, devoted it exclusively 
to the production of taxable income in the form of rentals, a transaction for 
profit. He continued to lease it until 1920, when it was sold for $78, 000. The 
fair market value of the property on March 1, 1918, was $120, 000. Its value 
on October 1, 1901, when it was exclusively devoted to the production of in- 
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come, was not found. In his tax. return for 1920, the taxyayer deducted as a 
loss $47, 000, the difference between lhe March 1, 1918, value ($120, 000) and 
the sale price (f378, 090). The Commissioner disaIIowed the deduction and 
assessed an additional tax uyoa the $47, 000. The tax was paid under protest, 
and suit was broughl: in the district court to iecover the additional tax. In that 
court the action of the collector in disallowing the deduction was aiiizmed, but 
in the circuit court of appeals the judgment of the district court was reversed. 
and the deduction of $47, 000 allowed. The Suyreme Court reversed the judg- 
ment of the court of appeals, . on the ground that one essential fact, the cost 
or value of the property on October I, 1901, when it was exclusively devoted 
to a producl. ion of income, had not been found. Zt reinanded. the case for a 
new, trial on that. question, with instructions that if the veINe of the proyerty 
on March I, 1918, was leer than its cost or value on October I, 1901, the ffeduc- 
tion of $47, 000, the difference between the March 1, 1918, and the sale yrice, 
should be allowed. But that if the value ef the property' on March I, 1918, was 
greater than its cost or value on October I, 1901, then the difference betw&mn 
tbc October I, 1901, value or cost and the sale yrice was to be deducted. ' 

From the foregoing it is apparent that the decision in Heiner v. Timbale, as 
stated. in the instructions to the lower courts, included two possible situations. 
One such as that considered in MoOaugltn v. Lngingion, where the March I, 
1918, value was gt'eater than the-cost price. And one like that involved in 
the present case„where the March I, 19I8, value is. Iea8 than the cost price- 
in which situatiauthe court points out that the deductible loss is the difference 
between the value on March I, 1918, and the sale price. We must conclude, 
therefore, that the district court, on the facts here presented; erred in allow- 
ing the difference between the cost in 1908 and sale yrice in 1917 as a deduct- 
ible lees. The facts clearly show that all the loss. was incurred prior to 
March I, 1918; and as only losses occurring subsequent to that date are 
deductible, this was not. 

As under the income tax. statute only gains a. ccruing subsequent to March 1, 
1918, are taxable as income, we fail to. see wherein the statute can be regarded 
as. unconstitutional, if construed as yroviding that losses sustaiued yrior to 
that date shall not be allowed as d'eductions. 

The judgment of the district court is reversed, and the ease is remanded 
to that court with directions to enter judgment for the defendant, with costs. 

ARsicLE 16'511 De6nition and illustration of capital 
Iiet gain 

RE'VENUE ACT &P 1921 

Stock called in or bond redeemed before maturity date. (See I. T. 
9488, page 1Ã. ) 

ARIIEI, E 1651: DefInition and illustration of. 
capital net gain. 

UIII — 86 — 488& 
Ct. D. 97 

INCOME TAX — REVENOE AC'1 OF 1921 — DECISION OF COORS. 

1. CAPITAL GAIN — GAPITAI Asssrs — REiirs — MINzzux. L~sz. 
Where an owner in fee executes an instrument by which he 

grants, , demises, and leases, described land for the soIe purpose of 
mining oil and gas for a specified term and as long thereafter as oil 
or gas is, produced from the land by the lessee, the lease does not 
constitute a. sale of minerals in place but a grant of the yrivilege of 
entering upon. the land and developing and removing the minerals 
therefrom. Accordingly, th consideration received from the lessee 
is not I:, he sales yrice of "capital assets" within the meaning of sec- 
tion 200 of the Revenue Aet of 1921, , the net gain from the sale of 
which is taxable at the limited rate therein provided, but rents or 
royalties the net income from which is taxable at the ordinary rates 
provided by sections 210 and 211 of that Act. 
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2. DEcisIQN ArFIRIIzn, 
The decision of the United States Board of Tax Appeals (6 B. 

T. A. , 1297) affirmed. 

CQIIRT QE APPEALs QP THE DIsTRIGT oz C 

IIewrg L. Berg and Itoss Berg, IIas Wife, v. Oomntisaiouer of Ietertiai Zeventte. 

Appeal from the United States Board of Tax Appeals. 

[t'une 6, 1929. ] 
OPINION. 

GEQRQE E. MARTIII, Chief Justice Court of Appeals of the District of Columbia. 
This proceeding is brought by apyellant-taxpayers for the review of a 

decision of the Board of Tax Appeals reported in 6 B. T A. , 1287, which aifirms 
a deficieney in the income tax liability of appellants as determined by the 
Commissioner of Internal Revenue. The return was made for the vear 1922 
under the Revenue Aet of 1921. 

The income of appellants herein involved was derived from certain oil and 
gas leases upon lands owned by theni in fee, and. they claim that the income 
was received as a consideration for the sale of the oil and gas in and under the 
leased premises. They claim that it should be taxed as gain derived from the 
sale of capital assets at the limited rate provided bv section 206 of the Act, 
and not as ordinary income at the rates provided by sections 210 and 211. The 
Commissioner of Internal Revenue, however, held that the receipts were rents 
taxable as ordinary income under sections 210 and 211 of the Aet. This re- 
sulted in the determination of a defieieney iu the tax liability of appellants for 
the year 1922 in the suin of $10, 655. 92. The Board of Tax Appeals sustained 
this determination. 

The term "eayii;al gain" is defined by section 206 of the Aet as meaning 
"taxable gain from the sale or exchange of capital assets. " The term "capital 
assets" as used in the section is defined as meaning property acquired and 
held by the taxpayer for a certain period for profit or investment, whether or 
not connected with his trade or business. 

The oil and gas leases in question are similarly drawn. In each of them it 
it recited that the lessor in consideration of a cash payment, and of the cove- 
nants fonowing, does grant, convey, demise, and lease unto the lessee a certain 
described tract of land, for the sole and only purpose of mining and operating 
for oil and gas, and for laying piye lines, ete. , to produce, save, and take care 
of such products. It is provided that tbe lease shall remain in force for a 
specified term, and as long thereafter as oil or gas, or either of them, is pro- 
duced from the land by the lessee. The lessee is to deliver to lessor one-eighth 
of all oil produced. and saved from the leased premises, and to pay a certain sum 
annually for all gas used off the premises. If no well is commenced on the 
land within a specified time, or within 12 months after tile first well is drilled 
should it prove to be a dry hole, the lease shall terminate, unless the lessee 
makes certain payments which shall be credited as rentals. 

The sole point at issue in this appeal is whether the consideration received by 
apyellants urider the oil and gas leases aforesaid falls within the classification 
of gain from the sale of capital assets wiibin the seiise of the statutory defini- 
tion of that term; in other words, whether tbe leases constituted a sale of the 
minerals in situ in the land. 

The reported cases upon this subject are not in accord, but the controlling 
authority is to the effect that such a lease is not a sale or conveyance of the 
minerals within the sense of the taxing statutes. It follows accordingly that 
the consideration received bv appellants from the lessees is not the purchase 
price paid by the latter for the oil and gas produced under the lease, but is rent 
or royalty paid for tbe development rights granted to the lessees thereby. 

In Von Baumbuch v. Bdrgeut Land Co. (242 U. S. , 508) the Supreme Court 
dealt with mining leases which provided that the owners of the described lands . 
demised the same to the lessees exclusively for the purpose of exploring for, 
mining, and removing the merchantable iron ore which might be found therein, 
for and during the period named, usually 50 years. The lessees were given 
exclusive right to occupy and control the demised premises and to erect all 
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necessary buildings, structures, and improvements thereon. The lessees agreed 
to mine and ship a specified quantity of. ore each year or in default to pay a 
certain sum to lessora The right was reserved by lessors to terminate the 
contract upon failure of the lessees to comply with the terms thereof. 

The question arose in the case whether the moneys received by the land- 
owners during the years in question in payment for iron ore, under the con- 
tracts covering the mineral lands, were gross income, or whether they repre- 
sented, in whole or in part, the conversion of the investment' of the owners from 
ore into money. The court held that the leases in question were not equivalent 
to sales of property, and that the moneys paid by the lessees to the owners 
were not converted capital, but rents or royalties, and as such were income, 
proper to be included in measuring their taxes under the corporation tax law. 
(Citing Stratton'e Independence v. IIoivbert, 281 U. S. , 899; Htanton v. Baltic 
hftnlng Oo. , 240 U. S. , 108. ) Mr. Justice Day, in delivering the opinion of the 
court, cites with implied approval the cases of State v. Evans (99 Minn. , 220), 
Roe' v. Owsley (122 Minn. , 190), and State v. Royal 3Aneral Aeeoetatlon 
(182 Minu. , 282), which are to the effect that leases for the purpose of develop- 
ing and working mines do not constitute a sale of any part of the lands, and that 
the amounts stipulated to be paid by the lessees are rents. 

In United States v. Bitvabtk ktAiing Oo. (247 U. S. , 116), the Supreme Court 
had before it a lease whereby the defendant acquired the right for the term 
of 50 years and 8 months from the 1st day of May, 1898, to explore for, mine 
cut, and remove the merchantable shipping iron ore which might be found upon 
the lands described in the lease upon the payment of a royalty of 80 cents for 
each ton mined. The expression "merchantable ore" was defmed as iucluding 
"all ores which grade 55 per cent and above in metallic iron regardless of other 
ingredients. " The lessee contracted to mine and remove at least 800, 000 tons 
of ore annually or to make certain payments in default thereof. Any failure 
to keep or perform any of the covenants or conditions of the lease gave to the 
lessor the option to take immediate possession of the premises. The deposit 
of ore on the leased premises was of such a character that its qualitv and quan- 
tity were capable of determination with extraordinary accuracy by drilling and 
shafts, and the defendant had calculated the tonnage remaining on the land at 
the time in question as 6, 874, 695 tons, all of which could be easily removed 
within the term of the lease. 

The court held that such a lease was not a conveyance of the ore in place, 
although the latter could be measured with substantial accuracy, but was a 
grant of the privilege of entering upon, discovering and developing, and 
removing the minerals from the land, and that the lessor's income from such 
operations was subject to taxation under the Corporation Tax Act of August 
5, 1909. 

The preseut case in our opinion is governed by those just cited. We hold 
accordingly that the income of appellants under the leases in question was 
received as rent or royalty and not as the purchase price of the oil or gas 
produced from the lands by the lessees. The receipts therefore were not to be 
taxed as gains from the sale of capital assets but as ordinary income under the 
Revenue Act of 1921. 

The decision of the Board of Tax Appeals is af6rmed with costs. 

ARTIGLE 1653: Partnersliips, estates, and trusts. 

REVENUE A&"T OF 1921. 

Prost derived from sale of land covered by a trust governed by 
section 704(b), Revenue Act of 1998, or a trust similar to one con- 
sidered in General Counsel's Memorandum 4120 (C. B. VII — o, 108). 
(See G. C. M. 6680, page 17&). ) 
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PART 11. — INDIVIDUALS. 

SECTION 212. — NET INCOME OF INDIVIDUALS 
DEFINED. 

ARTIUIE 28: Bases of computation. 

REVENUE ACT OF 1918. 

Commissioner's determination as to basis on which books are kept. 
(See Ct. D. 124, on page 820. ) 

ARTIUIE 28: Bases of computation. VIII — 49 — 4458 
Ct. D. 184 

INCOME TAX — REVENUI6 AC'I'S OF 1916, 1918, A. ND 1910 — DECISION OF COURT. 

INCOME — IrIKTHOD OF ACCOUNTING — ROAD CONSTRUCTIoiN CONTRACT. 

'IVhere a taxpayer, keeping its books on the accrual basis, is en- 
gaged in constructing roads under contracts each of which requires 
it to maintain the road covered by the contract free of defects at 
its expense for a period of five years after its completion and the 
payment of the last installment of the contract price, a method of 
bookkeeping that keeps a given contract open and defers the dis- 
closure of a profit or a loss from the contract until the end of the 
maintenance period does uot clearly refiect income for the purpose 
of income taxation. 

UNITED STATES CIRCUIT COURT OF APPEALS FOR THE THIRD CIRCUIT. 

George Vang and George Lanz, Receivers of Thonias Cronin Co. , A Corporation, 
appellants, v. C. G. Leiocllyn, Formerly Collector of Internal Revenue, Ticenly- 
third District of Pennsylvania, appellee. 

George Vang and, George Lane, Receivers of Thomas Cronin Co. , A Corporaiion, 
appellants, v. D. R. Heiner, Collector of Interna/ Revenue, TIcenty-third 
District of Pennsylvaniu, appellee. 

[September 27, 1929. ] 
OPINION. 

AVOOLLFrF, Circuit Judge: Thomas Cronin Co. , after payments made under pro- 
test, brouglit these suits against collectors of internal revenue in office at dif- 
ferent periods to recover corporation income and excess-profits taxes assessed 
and collected for the years 1917 to 1922 under provisions of the Revenue Acts 
of 1917, 1918, and 1921. The cases were tried to the court without a jury 
mainly on facts stipulated. The defendants had judgments and the plaintiff 
appealed. 

Of the court's many findings of fact the controlling ones will be compressed 
intr the following statement: 

The plantiff company during the tax years in question was engaged in con- 
structing roads for the city of Pittsburgh and the county of Allegheny under 
contracts calling for payments by installments as work progressed. Generally 
the construction work was finished within the year it began; sometimes it 
extended into the next year. Taking one contract as an illustration of what 
was done under all, when work had been finished and the last installment of the 
contract price paid, the company offset expenditures against receipts and 
regarded the difference as proiit or loss on that job, As under each contract 
the company was required, at its own expense, to maintain the road free of all 
defects arising from materials or construction for. a period of five years after 
completion, it estimated probable maintenance costs and set aside an esti- 
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mated reserve to cover them. This it deducted fhom the profits it had actually 
made on the contract and, in its original tax returns, reported the difference as 
taxable net income for the year the work was finished. The Commissioner, 
however, disallowed the estimated reserves for maintenance as deductions, 
holding that the company's liability for maintenance was contingent, not fixed, 
and therefore not within the law of allowable deductions. Then the company 
filed amended returns by which it showed that it kept its accounts on the basis 
of completed eoni. racts, represented that a contract was not completed until the 
end of the maintenance period, declared its incorue from the contract received 
at that time, and calculated its tax at the rate then prevailing. 

The trouble in these cases arose out of confusion in the use of the term 
"lawful method of bookkeeping. " The taxpayer's method was for its own 
purposes entirely lawful, but for tax purposes it was not lawful unless it 
clearly reQected income. What the company did finally„as shown by its 
amended returns on which it makes its last stand, was to regard a contract 
as not completed (and therefore its profits and gains not income subject to 
tax) until the eud of the five years' period of maiiitenanee following the full 
completion of the work and full payment of the contract price when final 
maintenance costs had become definitely known. It then put this theory of 
Iiostponed completion of work and postponed taxable income into bookkeeping 
operation by carrying installments received on account of the contract price 
as liabilities and construction expenditures as credits, and also maintenance 
expenditures as credits, until at ihe end of the maintenance period it adjusted 
the books and struck a balance which disclosed a proQt or a loss. 

The practical result of this method of bookkeeping was, at diiferent periods, 
to reiieet a loss when no loss had been incurred, conceal profits when profits 
had been made or were in the making, and postpone completion of the con- 
tract and final determination of profits as taxable income to the end of the 
maintenance period and postpone payment of taxes on income actually received 
years earlier when taxes were higher untiE years when they were lower. Even 
so, the method of bookkeeping was lawful for tax purposes if it truly reQeeted 
income. Did it& 

Oddly enough, moneys coming in as partial payments for work done were 
by this method treated as liabilities or as moneys going out, and moneys going 
out in the way of expenditures were treated as credits or moneys coming in. 
A. s this did not reflect what actually happened, it did not refiect income. While 
this method of bookkeeping was entireIy honest and was plain enough to the 
plaintiff and capable of readjustment in the future, it did not show profits 
and losses, that is, income or lack of it, on a given contract until, at the plain- 
tiC's will, such readjustment was made. What actually happened was the 
receipt of income by payment of the contract price upon the completion of 
the worl-, whether within or beyond the year. We hold that when the con- 
struction work was finished and the contract price pa. id and the road turned 
over to the city or county, the contract was completed, disclosing definitely 
gain or loss in the transaction. This was how the company itself first re- 
garded it when it made and. set aside estimated reserves to cover costs of 
maintenance on its many contracts aud then claimed them as deductions from 
income received in the year the transactions came to an end by payment and 
delivery. The company's engagement to maintain the work in good condition 
for five years after completion as a, pledge of its workmanship w. as clearly a 
contingent liability which might or might not cost money — it occurred in 
only 8 out of every 12. 5 jobs — and, accordingly, might or might not reduce 
the net income from a contract closed by final payment long before. Cost of 
maiiitenauce, if any, would of course be a subject for reduction from iiieome 
in the vear in which income was received, but such costs, having no effect 
upon or relation to the final payment of the contract price at the end of the 
work, would not keep the contract open and postpone payment of the tax on 
the income received. 

Nor does the fact that the company kept its books on the accrual basis 
help it, for, however looked at, the liability for maintenance was contingent 
upon the need of maintenance. When books are kept on an accrual basis a 
liability must be fixed either in terms or bv the occurrence of events from 
which it is determined before it ean be deducted. (Un@ed States v. A. ndersow 
and V~iitsd Sretss v. Vale cf Toione IV fg. Co. , 269 U. S. , 422 (T. D, 8889, C. B. 
V-l, 179]; Urinated Stoics v. &sAn'biirg, 278 Fed. , gfi8 [Ct. D. 28, C, B, I — 1, 15]. ) 

'We aitum the, j udgments in these iwo eases on the reasoning oi th; learned 
trial court as it related to the tax question, But in Faiig v. Leuvllpn, the 
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lea»ed court gave an additional reason for the ]udgment in that case, to the 
effect that this personal action against the former collector can not be main- 
tained, as the suit should have been brought against the United Sates. (8empte 
ck Uo. v. Leteettyn, I Fed. (2d), 74o; 8age v. United 8tutes, 250 U. S. , 38. ) This 
question is moot, in view of the court's decision on the other ground and of our 
aRrmance of its decision on that ground. 

SECTION 213(a). — GROSS INCOME DEFINED: 
INCLUSIONS. 

ARTIOLK 32: Compensation for personal services. 

REVENUE ACT OF 1 9 1 S. 

Income tax paid. by employer for employee. (See Ct, . D. 80, 
page 222. ) 

A. RTIOLE 82: Compensation for personal 
services. 

REVENUE ACT OF 1921. 

I. T. 1248 (C. B. I — 1, 70), holding that the salary which a Federal 
judge receives under section 714, Revised Statutes, subsequent to his 
resignation is income subject to tax~is hereby expressly revoked. 
(See G. C. M. 6822, page 244. ) 

ARTIOLE 82: Compensation for personal services. 

REVENUE ACT OF 1921 AND PRIOR ACTS. 

Effect of promulgation of I. T. 2202 (C. B. IV — 2, 41) on I. T. 
1246 (C. B. I — 1, 70). (See G. C. M. 6822, page 244. ) 

ARTIOLE 89: Sale of s'tock and I'Ights. 

REIVKiXUE ACT OF 1921 AND PRIOR ACTS. 

Rights to subscribe to bonds. (See I. T. 2494, page 76. ) 

ARTIOI. E 48: Improvements by lessees. 

INCOME TA. X. 

Article 48 of Regulations 62 amended 

VIII — 52 — 4485 
T. D. 4280 

TREASURY DEPART3IKNTq 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

lVas4ngton, D. C. 
To Collectors of Interna/ Revenue and Others Coneernedt 

Article 48 of Regulations 62 is hereby amended to read as follows: 
Asr. 48. Improvements by lessees. — Vvhen buildings are erected or improve- 

ments made b7 a lessee in pursuance of an agreement with the lessor, and such 
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buildings or improvements are not subject to removal by the lessee, the lessor 
may at his option report the income therefrom upon either of the following 
bases: 

(a) The lessor may report as income at the time when such buildings or 
improvements are completed the fair market value of such buildings or im- 
provements subject to the lease. 

(b) The lessor may spread over the life of the lease the estimated depre- 
ciated value of such buildings or improvements at the expiration of the lease 
and. report as income for each year of the lease an aliquot part thereof; 

Except in cases where the lessor has exercised the option to report income 
upon basis (b), if the lease is terminated so that the lessor comes into posses- 
sion or control of the property prior to the time originallv fixed for the expira- 
tion of the lease, the lessor derives no income by reason thereof, and, just, as 
when the lessor comes into possession or control of the property upon the expira- 
tion of the lease, the basis for determining gain or loss to the lessor from the 
subsequent sale or other disposition of the buildings or improvements is the 
amount previously reported as income by the lessor because of the erection of 
the buildings or improvements, except that if the buildings or improvements 
were acquired prior to March 1, 1918, the basis shall be their value subject to 
the lease when acquired or their value subject to the lease on March 1, 1918; 
ns the case may be. See article 1581. If the buildings or improvements are 
destroyed prior to the expiration of the lease, the lessor is entitled to deduct as 
a loss for the year when such destruction takes place the amount previously 
reported as income because of the erection of such buildings or improvements, 
less any salvage value subject to the lease to the extent that such loss is not 
compensated for by insurance or otherwise. If the buildings or improvements 
destroyed were acquired prior to March 1, 1918, the deduction shall be based 
ou their value subject to the lease when acquired or their value subject to the 
lease on March I, 1918, whichever is lower, less any salvage value subject to 
the lease to the extent that such-loss is not compensated for by insurance or 
otherwise. See articles 109 and 164. 

In all eases where the lessor has exercised the option to report income upon 
basis (b), if the lease is terminated so that the lessor comes into possession or 
control of the property prior to the time originally axed for the expiration of 
the lease, the lessor derives additional income for the year in which the lease 
is so terminated to the extent that the value of such buildings or improvements 
when he becomes entitled to such possession exceeds the amount already re- 
ported as income on account of the erection of such buildings or improvements. 
No appreciation in value due to causes other than the termination of the lease 
shall be included. If the buildings or improvements are destroyed prior to the 
expiration of the lease, the lessor is entitled to deduct as a loss for the year 
when such destruction takes place the amount previously reported as income 
because of the erection of such buildings or improvements, less any salvage 
value subject to the lease to the extent that such loss is not compensated for by 
insurance or otherwise. 

ROBT. H. LUCAS'S 
Commissioner o j Interna/ Eevenue. 

Approved December 19, 1929. 
OGDEN L. MILLS) 

Acting Secretary of the Treasury. 

ARTIGLE 48: Improvements by lessees. 

INOOME TAX. 

VIII — 52 4486 
T. D. 4279 

Article 48 of Regulations 48 (1920 edition) amended. 

TREASURT DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REvENUE, 

Washington, D. C'. 

To Collectors of Interna/ Eevenue and Others Concerned: 
Article 48 of Regulations 45 (1920 edition), as amended by Treas- 

ury Decision M06 (C. B. 5, N), is hereby amended to read as follows: 
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48 Improvements '6y lessees. — When buildings are erected or improve- 
ments made by a lessee in pursuance of a. n agreement with the lessor, and such 
buildings or improvements are not subject to removal by the lessee, the lessor 
derives income at the time when such buildings or improvements are com- 
pleted, to the extent of the fair market value of such buildiugs or inlprovements 
subject to the lease. If the lease is terminated so that the lessor comes into 
possession or control of the property prior to the time origiually fixed for the 
expiration of the lease, the lessor derives no income by reasou thereof, and, just 
as when the lessor comes into possession or control of the property upon the 
expiration of the lease, the basis for determining gain or loss to the lessor from 
the subsequent sale or other disposition of the buildiugs or improvements is the 
amount previously reported as iucome by the lessor because of the erectiou of 
the buildings or improvements, except that if the buildings or improvements mere 
acquired prior to March 1, 1918, the basis shall be their value subject to the 
lease when acquired or their value subject to the lease ou March 1, 1918, as the 
case may be. See article 1561. If the buildings or improvements are destroyed 
prior to the expiration of the lease, the lessor is entitled to deduct as a loss for 
the year when such destruction takes place the amount previously reportecl as 
income because of the erection of such buildings or improvements, less any 
salvage value subject to the lease to the extent that such loss is not compen- 
sated for by insurance or otherwise. If the buildings or improvements de- 
stroyed mere acquired prior to March 1, 1918, the deduction shall be based on 
their value subject to the lease when acquired or their value subject to the 
lease on March 1, 1918, whichever is lower, less any salvage value subject to the 
lease to the extent that such loss is uot compensated for by insurance or other- 
ivise. See articles 109 and 164. 

Rom. H. LUCAs, 
CoInmissioner of Internal Eevenue. 

Approvecl December 19, 1929. 
OODEN L. Mirl, s, 

Acting Secretary of the Treasury. 

SECTION 213(b). — GROSS INCOME DEFINED: 
EXCLUSIONS. 

AIITlclx 88: Compensation of State OKcers 
and elIIpIoyees. 

VIII-41-4384 
Ct. D. 114 

INCOME TAX — REVENUE ACTS OF 1921 AND 1926 — DECISION OF COURT. 

1. INco&IR — EXEMPTION — STATE E1IPLOTEE — INDEPENDENT CON- 
TR'CTOR. 

No exact rule can be laid down to fit every condition of facts in 
deternuning whether a person employed by another is a mere em- 
ployee or is an independent contractor. The test generally stated 
is whether power is reserved not only to direct what shall be done 
but hom it shall be done, an independent contractor not being sub- 
ject to control by the employer except as to the result of the work. 
2. SANDIE — STATE INSTRUMENTALITY. 

Where under a cost-plus construction contract with a State the 
contractor has no regular employment and may accept concurrent 
eml&loyment, has no engageluent for any specific period of time, has 
no working hours, receives no salary or wages, may not have his em- 
ployment terminated except upon failure properly to perform his con- 
tract and then only upon certificate of such failure by the architect, 
can demand arbitration in certain cases, can demand damages for 
delays and is liable for damages caused by delay, employs his omn 
men, pays them, selects the material used and pays for it, the status 
of such a contractor is that of an independent contractor and not 
that of a State employee whose compensation for personal service 
as such emplovee is exempt from income tax by virtue of section 
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1211 of the Revenue Act of 1926. A yrovision as to the right of the 
architect by order of tbe owner to order suspension of the work at 
any time he might desire does not amount to the retention of control 
as to the means or method by which the work should be carried out 
and is not suificient to destroy tbe independent character of the 
contractor. Neither is the contractor exempt from Federal tax as 
an instrumentality of the State nor is the imposition of a tax upon 
the income from such a contract invalid on t)Ie ground that its 
amount impairs the efficiency or operation of the State government. 

8. DKclslo'. v AFFIRMED. 

The decision of the United State Board of Tax Appeals (7 B. T. 
A. , 777) is affirmed. 

UNITED STKTKS CIRcUIT Co%JET 0F APPEaLs, EIGHTH CIROUIT. 

A. C. Erefpke v. Comtnfssioner of Interval Reoenme. 

On petition to review deciedon of the flatted States Board of Tax Appeals, 

[April 19, 1929. 'j 

OPIÃlott. 

Amount of prout. 

$4, 541. 86 
2, 552. 85 
2, 784. 71 

78. 68 
5, 024. 71 

15, 288. 25 
890. 04 

4, 004. 87 

ERIvvoN, Circuit Judge, delivered the opinion of the court 
This is an appeal from a decision of the United States Board of Tax Appeals 

holding that the profits derived by appellant under certain construction col 
tracts made with the State of Ol-lahoma were not exempt from Federal income 
i. axes. 

From 1919 to 1922 appellant was a member of a partnership known as 
Ereipke-Schafer Co. , which partnership entered into eight contracts with the 
State of Oklahoma for the erection or repair of certain buildings and reyairs 
to other property of the State. These projects and the profits derived there- 
from were as follows: 

Description. 
Enid Dam 
ijoodwill Science IIalL 
Livingston School Building 
Repairs — State Cap. 'tol Building 
Bauls Valley Training School 
Stillwater School Building 
Tonkawa Wilkin IIall 
Warehouse — Adjutant general 

84, 654. 97 

Each project was covered by a. separate centract, which was executed on the 
same kind of printed form and designated: "Uniform contract adopted and 
recommended for general use by the America~ Institute of Architects and the 
National Association of Builders. " As these contracts will hereinaf ter be 
referred to, no detailed description thereof is necessary at this time. The profits 
therefrom amounted to $84, 654. 97, which the Commissioner of Internal Revenue 
held was taxable income, and a tax of $5, 598. 12 was assessed as a deficiency 
income tax for the year 1922. The case before the Board of Tax Ayyeals 
seems to have been tried on the theory either that the profits of the partnership 
belonged to appellant or that he received the $84, 654. 97 from the partnership. 
As this does not seem to be questioned, we accept the theory on which the case 
proceeded before the Board of Tax Appeals. It should be stated, however, 
that appellee does lluestion whether or not such profits were comyensation 
for personal service. 

The Revenue Act of 1921 (ch. 1M, p. 287, 42 Stat. L. ) provides as follows: 
"Sxo. 218. That for the yurposes of this title (except as otherwise provided 

in section 288) tbe term ' gross inconte ' — (a) Includes gains, profits, and 
income derived from salaries, wages, or compensation for personal service 

of wlmtever kind and in whatever form paid, or from professions, 
vocations, trades, businesses, * e * or gains or profits and income derived 
from any source whatever. " 
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Tliis statute is broad enough to cover the compensation received by appellant 
from the State of Oklahoma. 

Appellant claims exemptiou, however, I'rom the tax by virtue of section 1211 
of the Revenue Act of 1926 (Title 26, section 1065b, U. S. C. A. ), which is as 
folloivs: 

"1065b. Salaries of State and municipal officers; abatement, crerlit or re- 
fund of taxes thereon. Any taxes imposed by the Revenue Act of 1924 or prior 
Revenue Acts upon any individual in respect of amounts received by him 
as compensation for personal services as an ofncer or employee ot any State 
or political subdivision tliereof (except to the extent tho. t such compensation 
is paid by the United States Government directly or indirectly), shall, subject 
to the statutory period of limitations properly applicable tliereto, be abated, 
credited, or refunded. " 

If appellant was an oflicer or employee of the State of Oklahoma oi. a 
political subdivision thereof, he is exempt froin the tax iu question. To clis- 
cuss the question as to whether or not he is an oflicer of the State under 
said section would be a waste of time. He was not. (United States v. 
Harttcelt, 6 Wall. , 885; l7nited States v. Germatne, 99 U. S. , 508; IIall v. 
V)risconsiir, 108 U. S. , 5; 3fetcalf E Eddy v. 3flteltell, 269 U. S. , 514 [T. D. 8824, 
C. B. V-l, 218]. ) 

Was he an eml)loyee of the State under the terms of sectiou 1065b, supra, or 
was he an independent contractorg 

He had been engaged in the contracting business for some 85 years and was 
in control of an organization consisting of a graduate structural engineer, a 
heating and plumbing engineer, an auditor, a bookkeeper, a steuographer, and 
various superinteudents of construction. If appellant was an independent cou- 
tractor, then he is not within the exemption of the statute relied on. Much has 
been written on the subject of whether a person employed by anoi. her is a mere 
employee or is an independent contractor. No exact rule ean be laid. down to 
fit every condition of facts. Diitlcuit questions arise under the application of 
any rule to varied circumstances, and tine shades of distinction often are de- 
terininative of the question. In Railroad Co. v. Hannlng (15 Wall. , 649, 657), 
the test is stated to be whether the power is reserved "not only to direct what 
shall be done, but how it shall be done. " Iu Singer 3fanufacturlng Co. v. Rahn 
{182 U. S. , 518, 528), the court says "the relai. ion of master and servant exists 
whenever the eniployer retains the right to direct the mauner in which the 
business shall be done, as well as the result to be a. eeomplished, or, in other 
words, 'not only what shall be done, but how it shall be done. ' " The saiue 
test is laid down in Chiicago, R. I. d. P. Ry. Co. v. Bond, (240 U S. , 449), where 
a person was held not, to be an employee of the companv, but an indepehdent 
coutractor, because while the railroad did retain control of what sliould be done 
by him, it had no control as to how the worl- should be done. In Casement v. 
Brcicn (148 U. S. , 615, 622), the court said: "Obviously, the defendants were 
independent contractors. The plans aud specifications were preparerl and settled 
by the railroad companies; the size, forin, and place of the piers were deter- 
mined by them; and the defendants contracted to build piers of the prescribed 
form and size aml at the places fixed. They selected their own servants aud 
employees. Their contract was to produce a specified result. They v, ere to fur- 
msh all the material and do all the work, and by the use of that material and 
the means of that work were to produce the completed structures. The ivill 
of the companies was represented only in the result of the work, and not in 
the means by which it was accoinplished. " Metcalf d. Eddy v. 3Xltcfrell, , supra, 
is an important and coutrolling ease on the questions here involved. Plaintiffs 
there, Metcalf tk; Eddy, were consulting engiiieers employed to advise States or 
subdivisions with reference to proposed water supply and sewage disposai 
systems. They claimed exemption from incoine taxes by virtue of the same 
section of the statute as appellant relies on. The court held they were not 
employees within the meaning of the statute but were independent contractors, 
pointing out that the perfonnance of their contract involved the use of judginent 
and discretion on. their part; that there was no such right of control by the 
employer as to differentiate them from iiidependent contractors and make then& 
employees. 

A succinct definition of independent contractor is to be found in 14 Ruling 
Case Law, page 67, as follows: "An independent contractor is one who, exer- 
cising an independent employment, contracts to do a piece of work according 
to his owu methods, and without being subject to the control of his employer 
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except as to the result of his work. " (See also Storm v. Thompson (Iowa), 
170 N. W. , 403; Norton v. Day Coal Co. (Iowa), 180 N. W. , 905; Petrou««4 
Giannou et al. v. Shetcan (Neb. ), 187 N. W. , 940; Jensen v. Barbour (Mont. ), 
89 Pac. , 906; Whitney «t Starrett Co. v. O' Rourke (Ill. ), 50 N. L&'. , 242. ) 

Whether appellant is an independent contractor or a mere employee of the 
State of. Oklahoma is to be determined by a construction of the contracts. 
The contract with relation to Pauls Valley Training School was introduced in 
evidence as a type of the contracts entered into. It is to be observed that 
under this contract there was no regular employment of appellant, no engage- 
ment for any specific period of time. He was not compelled to devote all his 
time to the work. There were no working hours. He was not on any pay roll. 
He did not receive a salary or wages; he could accept concurrent emyloyment; 
his einployment could not be terminated except upon failure to properly per- 
form the contract, and then only upon certificate of such t'ailure by the super- 
vising architect; could demand arbitration in certain cases; could demand dam- 
ages for delays; was liable for damages caused by delay; einployed and paid 
his own men; selected and paid for the material used. As sustaining its theory 
that the relationship created was that of employer and employee, appellant 
contends that under the contract the State and its subdivisions possess"d the 
right to control the manner and means of yerformance, especially because the 
contracts were cost-plus contracts; that as the State finally paid all the bills 
it would naturally exercise supervision of the specific matter creating each 
bill; that appellant occupied a position identical with a superintendent; that 
the State could change the plans and could substitute differen't material, and 
through its architect suspend the work at any time -it deemed advisable; that 
wnile ordinarily a bond was required by the State where contracts of this 
nature were made, appellant gave no bond. 

In considering these provisions which are urged to show contiol on the part 
of the State inconsistent with the relation of independent contractor, it must 
be borne in mind that the work was done under written specifications and 
plans, and the State had the right under the contract through its architect to 
see that the results provided for by the said written syecifications and 
plans should be reached and the contractual obligations fulfilled. The control 
reserved to the State architect was merely to see that the obligations of the 
contract were carried out. It was not a detailed control as to the manor and 
method of doing the work — it related only to what should be done, not to how 
it should be done. While the yrovision as to the right of tlie architect by 
order of the owner to order suspension of the work at any time he might 
desire is broad, we think when taken in connection with all the other provi- 
sions of the contract that it does not amount to the retention of control as to 
the means or method by which the work should be carried out, and is not 
enough to destroy the independent character of the contractor. The will of 
the employer was represented by the contractor only as to results and not as 
to methods. By all proper le al tests the conclusion of the Board of Tax 
Appeals that appellant vi:as an independent contractor and not an employee of 
the State was correct. 

Another point urgecl by appellant is that he or his partnership constituted 
an agency by and through which the government of the State immediateiy 
and directly exercised its sovereign poivers, and that the taxation provided 
by the Bevenue Act of 1921 is a material and substantial interference with 
the action of such State agency. Of course, neither the Federal Government 
nor the State government can tax the means or instrumentalities employed by 
the other in carrying out its constitutional powers (Panhandle Ott Co. v. Xnoa, 
277 U. S. , 218), but the mere fact that one has a contract to yerform some 
service to the Federal or State government does not transform him into an 
instrumentality of government. In ltt'etcatf «5 Eddy v. iifitchelt (269 U. S. , 
514, 522, 523) the court said: "Just what instrumentalities of either a State 
or the Ii'ederal Government are exempt i'rom taxation by the other can not be 
stated in terms of universal application. But this court has repeatedly held 
that those agencies through which either government immediately and directly 
exercises its sovereign pov. ers are immune from the taxing power of the other. 

When, however, the question is approached from the otlier end of. 
the scale, it is apparent that not every yerson who uses his property or de- 
rives a profit, in his dealings with the Government, may clothe himself with 
immunity from taxation on the theory that either he or his property is an 
instrumentality ot government within the meaning of the rule. " It would 
be a far-fetched doctrine to hold that every person, partnership, or corpora- 
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tion entering into a contract with a State government to do repair work on 
State buildings or buildings of political subdivisious of the State becomes an 
instrumentality of the State government and entitled to claim immunity from 
all Federal taxation. 

Appellant and his partnership were independent contractors and in no way 
instrumeutaliiies or agencies of the State. The eases cited by appellaut on 
this point are uot applicable to the situation here presented. 

It is further insisted that even if appellant is not an employee or agency 
of the State, the tax of $5, 598. 12 ou the profit of $84, 054. 97 derived from the 
contracts would be a "material and substantial" interference with the gov- 
ernmental functions of the State and its political subdivisions, and appellant 
relies on lltetcalf d. Eddy v. ilfttcheP„supra, and the statement of the court 
there, pa e 528, as follows: "But neither government may destroy the other 
uor curtail in any substantial manner the exercise of its powers, Hence the 
limitation upon the taxing power of each, so far as it affects the other, must 
receive a practical coustruction ivhich permits both to fuuction with the mini- 
mum interference each with the other; and that limitation can not be so varied 
or extended as seriously to impair either the taxing power of the government 
imposing the tax ~ ~ ~ or the appropriate exercise of the fuuctions of the 
government affected by it. * " " Nor are we to be uuderstood as laying 
down anv rule that taxation might not affect agencies of this character in 
such a manner as directly to interfere with the functions of government and 
thus be held to be void. " 

The National Government can not impose such taxes as necessarily interfere 
in a substantial way ivith the functions of a State governmeut. The test is not 
the size of the tax, but the result thereof. The fact that appellant iu making 
the contract did not understand that his income therefrom was subject to the 
Federal income tax is not sufficient ground on which to base an argument that 
the tax was a substautial interference with the ability of complainant to carry 
out the obligations to the State provided in the contracts. The same question 
was before the Supreme Court iu %@coif v. ibltchell, and it said with reference 
to the particular tax there in question and its relationship to the functions of 
the State government, "we do not find that it impairs in any substantial manner 
the abilitv of plaintiffs in error to discharge their obligations to the State or 
the ability of a State or its subdivisions to procure the services of private 
individuals to aid them in their undertakings. " That language covers the 
situation here presented. We fail to see how this tax in auy way impairs the 
efiiciency or operation of the State government. We are unable to agree with 
any of the theories advanced by appellant to exempt him from the tax in 
question. The judgment of the Board of Tax Appeals is therefore atfirmed. 

ARTIOLE 89: Additional exclusions from gross income 
under the Revenue Act of 1921. 

REVENUE ACT OF 1921. 

Amendlnent of article 89, Regulations 62, to include Greece in the 
list of countries which satisfy the equivalent exemption requirement 
of section 218(b)8 of the Revenue Act of 1921. (See T. D. 4269, 
page 146. ) 

SECTION 214 (a) 1. — DEDUCTIONS ALLOWED: 
BUSINESS EXPENSES. 

ARTIOLE 101(a): Traveling expenses. 

REVENUE ACT OF 1921. 

VIII — 29 — 4277 
I. T. 2481 

The amount expeuded by the taxpayer, a university professor, 
for traveling expenses, including meals and lodging, while render- 
ing professional services elsewhere than iu the city in which he 
maintained his home, is deductible in computing net income. 
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Advice is requested relative to a claim for refund. submitted by A 
by reason of the disallowance of a deduction for traveling expenses 
in his return for the calendar year 1928. 

It appears that the taxpayer was a university professor, maintain- 
ing his home in the city of R, who traveled to the city of S, where he 
spent 56 days in 1923 tutoring; that he was paid Vz dollars for his 
services; and that he claimed as a deduction in his 1928 return e 
dollars, the amount of his traveling expenses (including meals and 
lodging) during his sojourn. 

Section. 214(a) 1 of the Revenue A. ct of 1921 provides, in part, that 
in computing net income there shall be allowed as deductions: 

traveling expenses (ineludixig the entire amount expended for meals 
and lodging) while awav from home in the pursuit of a trsde or business. 

The term "business" is used in the section of the statute, above 
quoted, in its broad sense as meaning that which occupies the tixne, 
attention, and the labor of men for the purpose of livehhood or 
profit. As such it manifestly iricludes the professions. It foHows, 
therefore, that the entire amount expended for railroad fares or other 
means of transportation and for meals and lodging by a professor 
while away from horne in order to perform services for which com- 
pensation is received, may be deducted by the individual in computing 
his net income for the year in which the expenditxire was made. Ac- 
cordingly, A. 's claim for refun:d should be allowed 

AIITIcx, E 105: Coinpensation for personal 
services. 

VIII — 80 — 4989 
Ct. D. 85 

INCOME TAX — REvENUE ACTS OF 191s, 1921, AND 1926 — DECISION OF COURT. 

1. DzniicTION — SALARIES — DismmcmoNS — BI1RORN OF PRooF. 
Amounts alleged to have been expended for salaries are not de- 

ductible under section 234(a)1 of the Revenue Acts of 1918 Rnd 
1921 unless they are salaries in fact and not divisions or distribu- 
tions of income to stockholders, and the burden is upon the taxpayer 
to make proof of such fact. 
2. FINB1NGS oF FAcx UNITED STATKS BoARD oF TAx APPRALB 

CON CLUSIVFNESS OF FINDINGS. 

The finding of the United States Board of Tax Appeals that 
amounts disallowed as deductions for salaries were paid not as sal- 
aries but Rs distributions to stockholders is one of fa& and the Qnd- 

ing of the Board on a question of fact will not be examined by a 
circuit court of appeals beyond aseertaiuing if there is any evidencw 
to support such finding. 

8. DEDIJcTIGN — SALARIRs — DxsTRIRIrrxoNs — EVIDENOK 

Where the evidentiary facts are that increases in salaries were 
based solely upon the amount of stock holdings and were out of all 
proportion to the character or amount of services rendered and in 
no wise based upon either, that one of the resolutions of the dircc 
toiw provided for a salary bonus resulting in a lump-sum distribu- 
tion to the stockholders, that the increases were effective without 
respect to the net sales of the coi~oration and were in effect in one 
of the years involved although those sales were less than the yearly 
sales for several previous years before the increases were in effect, 
the evidence affords support for the ultimate fact found by the 
Board of Tax Appeals that amounts claimed as deductions by the 
corporation were not paid as salaries but as distributions to stoelr. - 
holders. 
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4 DEEISIors AERTRMza. 
The decision of the United States Board of Tax Appeal's (6 B. 

T. A. , 1288) is affirmed- 

UIvITED STaTEs CIRGUIT CDURT QE APPE=ILS, ZIGIITH CIlscUIT. 

Teri City Tile cf JfarMe Co. v. Conunlsstos~er of Infesnal Revenue. 

On petition to review decision of United States Board of Tax Agpsals. 

[Mi aIeh 25, 1929. ] 
OPINIOIV. 

STOEE, Circuii Judge, delivered the opinion of the court. 
This is a petition te. review. the determination of the: Board of Tax Appeals. 

denying. certain allowances claimed, on account of saL~ries- paid by the petitioner 
iu the years 1919, 1920, . and 1921. . 

This controversy iuvolves the proper construction of seetjou 284(a)1 of the 
Revenue Acts ef 1918 and 1921, Ivhich provide that iu computing the net 
income of a corporation there. shall be allowed to- the eoiporation certain 
deductions froIu its gross income, among which. is included "a reasonable 
allovsance for salaries or other compensation for personal services actually 
rendered. " 

The e~ntial facts found by the Board of Appeals and treated here as the 
facts are as follows Prior to March, 1911, James Taylor, Arne Verlo, Frank 
Armstrong, F. O. Streed, E. W. Streed, and H. B. Watson were a partuership 
engaged in proeuriug. aud performiIIg eo&racts for installation of tile and 
marble work in buildings. In March, 1911, the above individuals formed the 
cGIIIoration, here the petitioner, aud became stockholders with various holdings. 
In. 1917, T. G. Hiddiug became a stoekboi@er. . In 1919, Watsou sold his couunon 
stock, retain-'ng cert~ain preferred: stock. which bore 7 per cent interest. In 
1919, F. A. Stzeecl became a stockholder. AD of these stockholders were em- 
ployed by. and d, evoi. ed their time to the business. of petitioner, most of them 
being officials thereof. From 1911 on, each was paid a salary; Until 1918, the 
amounts of these ~les were not increased except in two instances, to wit, 
Tavlor's salary was iucreased from $1, 800 to $2, 10Q for the year 1917 and that of 
F. A. Stzeed (who was a mere draftsman) was progressively increased from 
$1, 020 in. 1S11 to, $1, 5QO in BH6, which amount continued through 1918, while 
he was merely au employee. aud not. a. stoekholde. . The net sales- of the 
company amounting to over $112, 000 iu 1911, increased in 1912, reached over 
$269, 000 in 1918, and then gradually dropped to something over $197, 000 in 
191'Z. Fer the. next four years those sales were over $260, 000 for 1S18, over 
@72, 000 for I919, over $846, 000 for 1920, and over $585, 000- for 1921. August 14, 
1918, a resolution was passed authoriraing a monthly. salary increase to the 
stockholders equal to 9 per cent of- she common stock held by. them and date4 
back to January 1, 1918. . Another resolutiou of May 18, 1920, provided- a similar 
increase of 8Q per cent. Two other resoiutious of September 6, 1920; aud 
November 14, 1921, while not pre eribiug that the increase should be based 
speeifieally ou stock ownership, yet actuaffy used. that as a basis iu determining 
the amounts of increase. In. short, the amount of common stock owned by. 
each stockhol'der was the sole criterion or measure of the four increases of 
salary. The result of these resolutions was materially to increase all the 
salariea For example; salaries for 1917, I918, 1919, 1920, and 1921 were respee- 
tivelV as foHbws: F. 0. Streed, president, $2, 400, $8, 800, $3, 546, $7, 823. 96, and 
$9, 759;96; James Taylor, vice president, $2, 100, $8;000, $8, 402, $8, 818. 94, and 
$10, 505. 04; T. G. Hid'ding, secretary-treasurer, $750, $2, 286, $2, 611, $6, 070. 04, and 
$9, 127. 50; Frank A. rmstrong; superintendent, $1, 602. 95, $2;560, $2, 505. 60, $6, 298. 08, 
arfd $7, 746. 58; Arne %erie, superintendent, $1, 751. 04, $2', 666. 66, $2, 707. 21, $6;480. 08; 
and $8;I50. 58; K. W. Streed; superintenden+, $1, 731. 18, $2, 681. 18, $2, 492. 82, 
$6, . 168. 66, and $7, 966:58. 

The petitioner claimed that alI of these smuts so paid were salaries and 
properly deductible under section 284. above. The Commissioner made reduc- 
tions in each salary" aggregating about 25 per cent in 1919, more than 50 per cent 
m 1920, and about 70 per cent in 1921. The amounts so disallowed form the 
basis of the tax here involved and the controversy is as to the propriety of the 
disaliowanees. The petitioner claims that the compensations allowed by the 
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petitioner were salaries within the meaning of the Act; that they were reason- 
able in amount; that the Board has refused to make a finding upon the reason- 
ableness thereof and, therefore, contends that the disallowanees were improyer. 
The opposed contentions of the Government are that the statute requires that 
sums claimed as deductions on account of salaries be such, in fact, and not 
disguised divisions or distributions of income to stockholders; that the burden 
is upon the taxpayer to make proof of such fact; that the finding of the Board 
that the sums disallowed were paid not as salaries but as distributions to 
stockholders is a question of fact and that such finding of fact by the Board 
will not be disturbed by this court if there is any evidence to support it. 

We think the position of the Government is correct. Of course, a corpora- 
tion may pay its stockholders, who are also officers or employees' such com- 
pensation for their services as it may see fit. However, the question bere is 
not as to the power of the corporation but is solely as to the deductions from 
taxable income of a corporation permitted by section 284. It is entirely pos- 
sible to distribute profits to stockholders who are employees or officers under 
the guise of salaries and to permit. such to be done would be to defeat the 
statute. Therefore, it is open to inquiry whether the payment claimed by the 
taxpayer as a deductible salary is, in fact, such or is, in whole or part, merely 
a distribution of profits to stockholders (Botany Worsted Mills v. United 
States, 278 U. 8. , 282, decided by Supreme Court on January 2, 1929 [Ct. D. 89, 
C. B. VIII — 1, 279]), and the burden is upon the taxpayer to establish his 
right to such a deduction which has been denied by the Commissioner. 
(Botany Worsted Mills v. United States, supra. ) Whether such payments are 
true salaries or are disguised distributions is a matter 'purely of fact. The 
determination by the Board of a pure question of fact will not be examined 
by this court beyond aseertaining if there is any evidence to support such 
finding. (St. Paul Abstract Co. v. Commissioner, decided March 25, 1929, this 
court; Feeders' Supply Co. v. Comreissioner, 81 F. (2d), 274, decided February 
20, 1020, this court; Deum+. I've Stock Comre. Co. v. Comnmissumer, 29 Fed. 
(2d), 548, 544, this cour%; Kendrick Coal cf: Dock Co. v. Comnw'sr!oner, 20 Fed. 
(2d), 559, 508, this court. ) In this ease there is not only some evidence but 
very substantial evidence to sustain the finding that these increases were 
disguised distributions made to avoid the heavy corporation taxes which 
became effective in 1918. Some of this evidence is as follows: The increases 
were based solely upon the amount of common stock holdings and out of all 
proportion and in no wise based upon the character or amount. of services 
rendered; the increases were effective without respect to the net sales of the 
company, although in 1919 those sales dropped below the sales for any of the 
years 1918 — 1016, inclusive; the resolution of November 14, 1921, took the form 
of a salary bonus resulting in a lump distribution to the seven stockholders of 
more than $25, 000. 

Objection is made that there was no speeific finding of fact as to what were 
reasonable salaries for the services rendered by those to whom these payments 
were made. The question here really is not concerned with what is a reason- 
able salary. The evidence shows a distribution of dividends under the guise 
of salaries. The Commissioner might well have disallowed the entire amounts 
on the ground that they were not truly salary payments but were disguised distri- 
bution of dividends. Any allowance, by him, of any part of such payments was 
a concession which, under the evidence, he might well have omitted. Certainly, 
petitioner can not complain of such action unduly favorable to it. The Board 
of Tax Appeals well stated the matter as follows: 

"The first question to determine is whether the amouuts which were dis- 
allowed by the respondent as compensation to ofiicers and stock-holding 
employees were paid by the corporation as compensation for services rend. ered. 
If. the amounts were in fact distributions of profits as determined by the 
respondent, they would not be allowed as deductions in determining the peti- 
tioner's net income. It may be that if the amounts had been paid as compen- 
sation, they would have been allowed as being reasonable. In determining 
whether the amounts were eompensatiou for services or were distributions of 
profits, all the facts and circumstances must be considered and not merely the 
fact that the amounts were reasonable. " ' " Conceding for the sake of 
argument that the services of individuals in this case were fairly worth the 
amounts they received, this fact alone is not sufficient to constitute the amounts 
compensation. They must have been intended and paid as such. 

"We are of the opinion after a consideration of all of the evidence that the 
petitioner has not shown that the amounts which were disallowed by 
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respondent were in fact compensation for services rendered and not distri- 
butions of profits. " 

The petition for review should be and is dismissed. 

ARTIcLE 111: When charges deductible. VIII — 27-4265 
Ct. D. 'lV 

INCOME TAX — IIEVENVE ACT Olr IOIS — IIECISION Or COVRT. 

1, Dsz)UoTloN — CoNTINGENT CO14IPENsATIoN. 

Where a corporation, keeping its books of account on the accrual 
basis, enters into a contract with certain of its employees to pay 
each additional compensation for the year 1919 based on a certain 
percentage of the net profits for the year, subject to the condition 
that all sums to which the employees might become entitled under 
the agreement should not be withdrawn for a period of five vears, 
except by authority of the president, but should remain in the busi- 
ness at the risk of the business for that time, and should be subject 
to pro rata deductions in the event of losses incurred in the busi- 
ness during the 5-year period, it may not deduct from gross income 
in 1919 the amounts of such compensation credited to the employees 
in that year. 

2. DEOIsfoN AFFIRMEo. 
The decision of the United States Board of Tax Appeals (8 

B. T. A. , 589) aiiirmed. 

CoURT 0F APPEAJs QF THE DISTRICT oF ConvIIBIA. No. 4768 

8. Nattove rf. Co. , Ino. , v. Coewstse'oner of Interne/ Eepentte. 

Appeal from the Board of Tax Appeals. 

[May 6, 1929. ] 

OPINION. 

VAN ORsnm, Associate Justice: Appellant, a New York corporation engaged 
in buying and selling woolen, silk, and cotton goods, had Qve employees who 
constituted the entire buving and selling stat'f of the business. These employees, 
dissatisfied with their compensation, threatened to go into business for them- 
selves. To retain them, an agreement was entered into by the appellant and 
the employees under which they were to participate in the profits of the business. 
The agreement was expressed in a resolution passed by the board of directors 
on February 10, 1919, as follows; 

"ftesolucd, That additional compensation for the year 1919 be paid to the 
following officers and employees of the company in accordance with the 
practice of the company on the following basis: 

"Mr. Moe Naitove, 10 per cent of the net profits for the year 1919; 
"Mr. Nat Naitove, 10 per cent of the net proffts for the year 1919; 
"Mr. Jack Naitove, 10 per cent of the net profits for the year 1919; 
"Mr. Aloe Turnan, 5 per cent of the net profits for the year 1919; 
"Mr. George Naitove, 5 per cent of the net profits for the year 1919. 
"Provided, however, that any and all sums to which the above-named 

ofiieers and employees may become entitled under the terms of this resolution 
shall remain in the business at the risk of the business for a period of five years, 
and that prior to the expiration of such period said oihcers and employees shall 
be entitled to demand and receive payment of the sums to which they may 
become entitled only to the extent that drawings against such sum may be 
authorized by the president of the company, it being the intention of this 
resolution that any and all contingent compensation to which said oiheers and 
employees may become entitled under the terms of this resolution be at the 
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risk of the business dn the sense that it shall be subject to pro rata deductions 
in the event that losses are incurred by the business during the yeriod within 
which such sums are to remam at the risk of. the business; and provided, 
further, that no ofiicer or employee shall at any time be entitled to withdraw 
any sums credited to him under the terms of this resolution, except as here- 
inabove provided, unless he shall remain in the employ of S. Naitove Co. , Inc. , 
during the entire period during which the credits mentioned are fo reraain 
at the risk of the business, and in the event of the discharge of any such 
ofiicer or employee or withdrawal during such period, all right, title, or interest 
of such officer or employee in or to any sums credited to said oNcer or employee 
under the terms of this. resolution shall revert to this corporation. " 

Appellant kept its books on an accrual basis of accounting, and, in closing 
the books of December 81, 1919, the entry as to those five employees was 
computed as follows: 
"Charge, selling and commission $1M, 548. 44 

29, 187. 11 
29, 187. 11 
29, 387. 11 
14, 568. 56 
14, 568. 55 

"Credit Moe Naitove 
Nat Naitove 
Jack Naitove 
George Kaitove 
Moe Turnan 

additional compensation as per agreement. " 
The resolution was continued in force during the year 1920 ou the same 

ba is as in the year 1919, but in 1920 appellant suffered a loss of approxdmately 
$90, 000; aud pursuant to the resolution the books as of December 81, 1920, 
showed, as to the participation by the five 'employees, the following accruals: 
Charge Moe Naitove 10 yer cent $10, 441. 42 
Nat Naitove 10 yer cent 10, 441. 42 
Jack Naitove 10 per cent 10, 441, 42 
George Naitove 5 per cent- = = = = 5, 220. 71 
Moe Turnan 5 per cent 5, 220. 71 

Credit surplus account 41, 765. 68 

Appellant in its return for the year 1919 deducted as expenses from its income 
the sum of $116, 548. 44, which represented the portion of the earnings which 

' accrued to said employees pursuan. t to the terms and conditions of the agree- 
ment Set forth in the resolution by the board of directors. The Commissioner 

' disallowed this deduction, and on August 19, 1925, notified appellant coryora- 

~ 

tion of a deficiency in its income and profits taxes for the calendar year 1919 
of $59, 049;88. 

Prom the ruling of the Board. of Tax Apyeals, sustaining the . Commissioner, 
i the case comes here on appeal. 

The tax in controversy was imposed under the provisions of the jlevenue Act 
of 19l8 (40 Stats. , 1%7). 

"Szc. 212. (b) The net income shall be computed upon the basis of the 
taxpayer's annual accounting period (fiscal year or calendar year, as the case 
may be. ) in accordance with the method of accounting regularly . emyloyed in 
keeping 'the books of such taxpayer; but if no such method of accounting has 
been so employed, or if the method employed does not clearly refiect the 
income the coxnputation shall be made upon such basis and in such manner as 

, 

. in the opinion of the Commissioner does clearly reflect the income. 

"Szc. 282. That in the case:of a corporation subject to the tax imposed hy 
section 280 the term ' net income' means the gross income as defined in section 
288 less the deductions allowed by section 284, and the net income shall be com- 
puted on the same basis as is provid&1 in subdivision (b) of seciion 212 or 
section 226. 

lfC 

" Szc. 284. (a) That in comyuting the net income of a corporation subject to the 
tax imposed by section. 280 there shall be allowed as deductions: . (1) All the 

' ordinary and necessary expenses paid, or incurred during the taxable year in 
carrying on any trad'e or business, including a reasonable allowance for salaries 

, 
'or other compensation for personal services actually rendered, and -jucludjng 
~ rentals or other payments reiluired to be made as a condition to the continued 
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use or possessio~ of property to which the corporation has not taken or is not 
taking title, or in which it bas no equity. " 

The accounts under the agreement were kept on the books oi appellant on an 
accrual basis, under which system these items of expense could not accrue until 
all the events occurred from which liability could be determined and become 
fixed. In piirsuance of this system appellant credited on its books as of Decem- 
ber 81, 1910, to its five employees $110, 548. 44. This represented the portion of 
appellant's ear. ;iings for tliat year to which the employees would be entitled, 
iu the event thc creclits equaled or exceeded that aniount during the remaining 
four years. But in 1920 tlie credits to tlie employees dropped to $41, 765. 68, 
thus demonstrating the total impossibility of determining until the expiration 
of the 5-year p:riod the amount of expense appellant would bc entitled to deduct 
for compensation paid these employees. 

Construing the provisions of the income tax law here involved, wo are of the 
opinion that uiider the accrual system uf accounting income may be said to be 
accrued when it is defiiniiely received, and that likewise liabilities or expenses 
will be considered to have accrued only when the events have occurred from 
which liability or expense can be determined aud fixed, even though payment 
is not yet due. This principle was involved in Untied States v, Aedersoii et al. 
(269 U. S. , 422 [T. D. 8889, C. B. V — 1, 170]). In that case it appeared that the 
Yale k Towne Manufacturing Co. was in 1916 eiigaged in. tlie manufacture of 
munitions. The tax was imposed upon the profits on the raunitions manufac- 
tured and sold during that year, but which became due and was paid in. 1917. 
In making its return for the year 1917, the company deducted from its income 
the munitions tax thus paid. The Commissioner of Internal Revenue held that 
the tax paid in 1917 should have been deducted from appellee's gross income 
in its return for 1916. The books of the company were kept under the accrual 
system. The court, in disposing of this case, said: 

"Only a word need be said with reference to the contention that the tax, 
upon munitions manufactured and sold in 1916 did not accrue until 1017. In a 
technical legal sense it inay be argued tha, t a tax does not accrue until it has 
been assessed and becomes due; but it is also true that in advance of the assess- 
ment of a tax, all tbe events may occur which iix the amount of the tax and 
determine the liability of the taxpayer to pay it, In this respect, for purposes 
of accounting and of ascertaining true income for a given accounting period, 
the munitions tax here in question did not stand on any dii'ferent footing than 
other accrued expenses appearing on appellee's books. In the economic and 
bookkeeping sense with which the statute and Treasury decision were concerned, 
the taxes had accrued. 

It will be observed that this case turned upon the fact that on the books of' 
the company the munitions profits had accrued in 1916, though not payable until 
1917. We think, however, that in the present case, where the facts establish a 
situation exactly the converse, that the opinion is decisive in that it implies 
that if the profits had not become fixed and determined in 1916, though not 
payable until a later date, they would not have been subject to taxation until 
such time as the profits had accrued and become fixed and determined. 

To the same effect is American 37ationel Oo. , 2Leoekver, v. United Stetee 
(274 U. S. , 90 [T. D. 4099, C. B. VI — 2, 193]), where the corporation was en- 
gaged in the business of making and selling loans on 5-year notes and mort- 
gages. It derived its income from commissions in the form of 2-year notes 
made by the borrowers, and in selling loan notes to investors in which it agreed, 
as an inducement, to pay them on loans sold, bonuses of a specified per cent 
yearly during the life of tlie loans. It was held that, under section 18(d) 
of the Revenue Act of 1916, and regulations of the Treasury pursuant thereto, 
according to the method of accounting, that iuasmuch as the aggregate of the 
commission notes and the accrued bonus contracts made during the year be. 
came fixed and determined, though not due and payable, they properly could 
be deducted from the gross commissions for the ascertainment of taxable 
income. 

But it will be observed that in this case, as in the Anderson case, the amount 
deductible was fixed and determined, which distinguishes these cases irom 
the case at bar. The resolution in the present case amounts to nothing more 
than an offer to pay additional compensation to certain employees under a 
conditional contract which could only mature into an obligation and become 
binding upon appellant company on complete performance by its employees 
of tbe acts called for therein, and which could' not be ascertained until the 
expirdtion of the 5-year period fixed by the agreeme~t. 



In the case of EAoards v. Xettk (281 Fed. , 110 (certiorari denied, 248 U. S. , 
688) ) the question involved was whether income had accrued on a contract with 
a life insurance agent under which he sold policies on which he was to receive 
a percentage of each annual renewal payment when the same was paid bv the 
insured. It was contended by the plaintiff that the entire income from this 
source accrued at the time the policy was sold. The court, rejecting this 
theory, said: 

"If an agent for a life insurarce company does a particular job, e. g. , per- 
suades John Doe to insure in the company on July 1, 1915, and receives as part 
compensation for that work a certain sum when Doe pays his first premium 
in July, 1915, surely be includes that in his incozne return for 1915. That 
certainly is income. If under this arrangement with the company he receives 
a further sum of money as compensation for the same job in July; 1916, when 
John Doe pays his second premium, we can not see why that is not income for 
1916 — in the ordinary sense of the word. Why it is not within the language of 
the Act ' income arising or accruing in the calendar year 1916' and ' derived 
from personal services ' we are entirely at a loss to understand. The statute 
does not provide that the 'personal services, ' compensation for which is to be 
considered income, must be rendered in the same year in which the compensa- 
tion is received. It may be noted that, although fully earned by work already 
done, there is no certainty that the sum conditionally promised for an en- 
suing vear will ever be paid or will accrue or come due; John Doe may 
die within the first vear, or at its expiration may refuse to renew his poiiey, in 
which event the company is not obligated to pay its agent anything beyond 
the amount already paid him; the obligation to pay does not arise until John 
Doe actually pays his renewal premium in cash. " 

The decision of the court in the above case is conclusive, we think, to the 
effect that in a unilateral or conditional contract, as the one here involved, the 
liability incurred is not to be deducted as expense until it has become fixed and 
determined, and it is then deductible as of the year when that event oeeurs; 
in the instant case, at the expiration of the 5-vear period. 

Closely analogous to the present case is Untied States v. Block c6 Kokrier 3Eer- 
oaatile Uo. , a oortioraNon, decided in the United States District Court for the 
Eastern District of Missouri on January 10, 1929. In that case defendant corpo- 
ration on February 1, 1919, made a contract with one Weinbaeh and wife in 
which Weinbach agreed to work for the eompanv ou a salary of $4, 800 per 
annum, payable monthly. In addition he was to receive one-third of the net 
profits of defendant's business during the life of the contract. If net losses 
resulted from the business, one-third of such losses were to be deducted from 
a $5, 000 fund deposited by the wife for this purpose. One-third of the profits 
for the year 1919 amounted to $5, 198. 27, which was credited on the books of the 
companv to Weinbach, but the losses for 1920 and 1921 exceeded the profits for 
1919, leaving nothing due Weinbaeh at the termination of the contract. 

The company sought to deduct from its income for 1919 as expense the amount 
credited that year to Weinbach. The court, holding that this could not be done, 
said: "The defendant's books, at the end of the year 1919; reiieeted this credit 
to Weinbach. It did not represent the sum due the salesman at that time. It 
represented a sum that would become due the salesman for the year 1919, pro- 
vided the business continued to show a profit for each of the subsequent years 
of the life of the contract. If the business had shown a loss for either year 
of 1920 or 1921, then the above share of the profits credited to Weinbach would 
have been reduced by his share of the loss. This is what actually occurred. 
The business did show a loss during both of these subsequent years, so that 
the dei'endant actually never became liable to the salesman for any amount of 
profits. " ' "' Under the facts of this case it can not be said that the 
defendant incurred this item of expense for the year 1919. The defendant was 
not entitled to deduct this amount from its gross income for that year. This 
view is sustained by Untted States v. Anderson, (269 U. S. , 422), Edioards v. 
Xetth (281*Fed. , 110), Holmes Federal Taxes (6th ed. ), page 1248. " 

It will be observed that under the contract as set forth in the resolution 
all sums to which the employees might become entitled during the period of five 
vears should remain in the business, and should be subject to pro rata deduc- 
tions in the event of losses incurred in the business during the 5-year period. 
Appellant paid out nothing. It took nothing from its business. The entry on 
the books represented only ~a possible future liability. In other words, the 
profits and losses credited and charged to the account of each of the employees 
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should be accountecl at the eiid of the 5-year period, and if the credits exceed 
tbe lo sses the excess would represent ihe ainount to which thc employee would 
be entitled. On the other band, if the losses exceeded the credits, tbe employee 
would be entitled to nothing, It follows that the events which were to deter- 
mine and fix appellant's liability to its employees could not occur until the 
expiratiou of five yearn; and, by the terms of the agreeincnt, if an employee 
was discharged or left the employ during the periocl of five years, he should 
tal-e nothing under the agreement, whciher the credits were in his &avor or 
not. It follows, therefore, that the events which were to determine and fix 
appellant's liability did not occur fn the year 1919, and could not occur so as 
to admit of a final determination until the end of the 5-year period, at which 
time tbe definitely fixed and accrued expense could be declucted and credit taken 
on its tax in the current year. 

The decision of the Board of Tax Appeals is affirmed with costs. 

ARTIGLE 111: When charges deductible. VIII — 8o — 4805 
Ct. D. 00 

INCOME TAX — REVENUE ACT OE 1918 — DEC'ISIOiV OP COURT. 

DEDUcTIDN — CoiNTINGENT Coi«cPENsATION. 

Where a taxpayer, keeping its books of account on the accrual 
basis, enters into a contract with an employee to pay hiin in addi- 
tion to a fixed salary a percentage of the profits of the business 
over a period of three years, to be reduced by a percentage of any 
losses that might result from the operation of the business during 
the period, the contract providing for an accounting of the profits 
and losses at its terinination, the taxpayer may not deduct from 
gross income, as a business expense, for the first year of the con- 
tract the amount of the profits credited to the employee at the end 
of that year. 

UNITED STATEs DIsTRIcT CoURT PCR THE EAsTERN DIVIGICN CP THE EAsTERN 
JUDIOIAL DIsTRIGT CP MissoURI. 

UnÃed States of Aineriea, plaintiff, v, B/ock «6 Ifohner 3fereantile Co. , a 
Corporation, «lefcndant. 

[January 10, 1929. ] 

OPINION. 

DAvIs, District Judge: This is an action to recover the sum of $1, 691. 94, with 
interest, income and profit taxes alleged to be due from the defendant for the 
calendar year of 1919. The parties have waived a jury and filed an agreed 
statement of facts. 

The defendant, on February 1, 1919, entered into a written contract with 
one Jake Weinbach and wife, in which it was agreed that Weinbacb would 
enter the employ of the defendant at a salary of $4, 800 a year, payable monthly. 
It was further agreed that Weinbach's wife was to deposit $5, 000 with the 
defendant, and that in aclclition to the salary one-third of the net profits 
realized by the defendant during the continuance of the contract should be paid 
to Weinbach and his wife. The term of the contract was three years, unless 
the parties mutually agreed to terminate it sooner, or one of the parties gave 
six months' notice to the other of his intention to terminate it. It was also 
provided that if net iosses resulted from the operation of the business during 
the period of the contract, one-third of any such losses should be deducted by 
tbe defendant fromthe $5, 000 deposited with it. 

Weinbach entered into the employ of tbe defendant on February 1, 1919, 
under the terms of the contract, and worked continuously until May 17, 1921, 
when, because of the losses sustained in the business, the contract was termi- 
nated by mutual agreement of the parties. One-third of the net profits of the 
defendant from Febiuary 1, 1919, to December 91, 1919, amounted to $5, 193. 27, ' 
The defendant credited this amount on its books to Weinbach as of December 



81, 1919, and deducted this amount from its gross income as a deduction for 
ordinary and necessary expense for carrying on a trade or business. At the 
end of 1920, one-third of the lossessustained in that year was debited to 
Weinbach's accoimt, and upon the termination of the contract on May 27~ 
1921, o»e-third of the losses for the remaining period, between January 1, 1921, 
and May 27, 1021, was also debited to Weinbach's account. The losses so 
debited in 1020 and 1921 were then deducted from the profits, and, as they 
exceeded the profits realized in 1910, the result was that Weinbach received 
nothing from the corporation as a share in the profits, while, on the other hand, 
the amouiit of $5, 000 deposited as a guarantee to share in the net losses was 
practically consumed. 

The statute involved in this case is the Revenue Act, of 1018, section 284: 
"Szo. 284. (a) That in computing the net income of a corporation subject 

to the tax imposed by section 280 there shall be allowed as deductions: 
(1) All the ordinary and necessary expenses paid or incurred during the 

taxable vear in carrying on any trade or business, including a reasonable allow- 
ance for salaries or other compensation for personal services actually rendered, 
s. nd including rentals or other payments required to be made as a condition 
to the continued use or possession of property to which the corporation has not 
taken or is not taking title, oi in which it has no equity. " 

The question that has arisen is whether or not the defendant corporation was 
entitled under the above statute to deduct as an ordinary and necessary expense, 
foi the year 1919, the amount of $5, 198. 27, credited to the account of Weinbach 
in that year under the contract to share profits and losses. 

The statute provides that a taxpayer in computing its net income shall be 
allowed to deduct "all the ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or business. " So, that the 
questiou directly involved is whether the sum of @, 198. 27, credited to the 
account of the salesman Weinbach was an ordinary and necessary expense 
incurred during the year of 1919. 

The word "incur" means "to become liable or subject to; to bring down 
upon ones self; as, to incur debt, danger, displeasure, penalty, responsibility, 
etc. " — Webster's New International Dictionary. "Incur" is said to be synony- 
mous with the word "accrue. " 

Under the terms of the contract set out in the agreed statemeiit of. facts, the 
accounting of profits or losses between Weinbach and the defendant was to be 
made at the termination of the contract, The contract was terminated by 
mutual agreement on May 17, 1021, at which time the parties adjusted their 
accounts and ascertained that losses had been sustained, and Weinbach's part 
of the said losses were deducted from the deposit which his wife had made 
with the defendant. However, during the first year of the contract, 1919, the 
defendant had made a profit and Weinbach's proportion of that profit was 
85, lg3. 27. So, the defendant on its bool-s credited Weinbach's account for the 
year 1919 with i. his sum and deducted it as an expense in computing its net 
income for that year. It did not pay that sum to the defendant during that 
year, or at any other time. It did not become liable to pay this sum to its sales- 
man because profits or losses were not to be annually adjusted, but to await the 
end of the whole period of the contract. 

The defendant's books, at the end of the year 1919, refiected this credit to 
Weinbach. It did not represent a. sum due the salesman at that time. It repre- 
sented a sum that woiild become due the salesman for the year 1019, provided 
tlie business continued to show a profit for each of the subsequent years of the 
life of. the contract. If the business had shown a loss for either year of 1920 
or ]021, then the above share of the profits credited to Wei»bach would have 
been reduced by his share of the loss. This is what actually occurred. The 
bushiess did show a loss during both of these subsequent years, so that the 
defendant actually never became liaMe to the salesman for any amount of 
profits. 

Reliance is placed on the fact that the defendant kept its books on the 
accrual basis, that is, by charging against income earned during the taxable 
period the expenses incurred in the process of earning income during that period, 
and not upon the basis of actual receipts and disbursement. It is essential 
under any system of keeping books that before an item can be set up as an 
expense, that it must represent an actual outlay or an actual obligation to make ' an outlay. The plaintiff will permit the taxpayer to adopt its own metliod of 
keeping books, but whatever the system, the entries are not to be regarded as 
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The taxpayer is required to make a return upon its actual income. 
In so far as its books reveal the actual condition they are to be accepted, but 
not otherwise. See section 212 of the Ilevenue Act of 1918. 

Under the facts of this case it cau not be said that the defendant incurred 
this item of expense for the year 1M9. The dei'endant was not entitled to de- 
duct this amount froru its gross income for that year. This view is sustained 
by U~lterl States v. Anderson (289 U. S. , 422 (T, D. 8889, C. B. V — 1, 179J ), 
Etttcards v. Keith (281 Fed. , 110), Hohnes Federal Taxes (0th ed. ), page 1248. 

Judgment for plaintitT. 

Tax due $1, 691, 94 
6 per cent interest February 20, 1920, to January 10, 1929 „„291. 80 

1, 988. 74 

ARTIOLE ill: When charges deductible. 

INCOME TAX — REVENUE ACT OF 1M6 — DECISION OE COUXtT. 

DEDUCTIoN — BEBSTEs. 
Where a manufacturer, keeping its books on the accrual basis, in 

1917 sells and delivers goods and receives the iuvoiced prices (hcre- 
for with the understanding that the purchasers will be insured 
against loss from decliues in ma. rket price, and in 1M8 the manu- 
facturer is required to make payments to purchasers on account of 
such declines in 1M8, au amount so refunded in the year 1M8 did 
not accrue as a liability in the year 1917 and is not deductible from 
gross income in 1917. 

UNITED STATEs CIRGUIT CoURT oF APPEALs F0R THE Txxmn CIROUIT. No. 8989. 

Iftyttlastd Mitts CoadeesAuy Co. , appelilartt, v. D. W. Ptwlltps, Collector, appellee. 

Before B'UFFINGroN and WooLLE&, Circuit drudges, and FAKE, District Zudge. 

[September 10. 1929. j 
OPINION. 

BUFFINoTON, S. : In the court below the Highland Milk Condensing Co. 
brought suit against the collector to recover income tax alleged to have been 
wrongfully assessed and collected under protest. By stipulation jury trial was 
waived and the ease tried by a judge. ln his finding of facts and opinion the 
whole matter is stated in detail and need not be here related, as the question 
involved narro;vs itself to this: Where a manufacturer sells and delivers goods 
and receives the invoiced prices therefor, with the understanding that the 
purchasers will be insured against loss from declines in market price, and in 
a subsequent year the manufacturer is required to make payments to pur- 
chasers on account of such declines, do such payments represent deductible 
losses for the year in which they are made? On this question the conclusion 
of the court was: 

"First: The sum of $48, 402. 20, credited and refunded by plaintiff to jobbers 
on account of declines in the price of evaporated milk in the year 1918, did not 
accrue as a liability until 1918, and, therefore, is not deductible from plain- 
tifFs gross income for the year 1917. 

"Second: The Federal income and profits tax assessed against and paid by 
the plaintiff for the year 1917 wa. s properly and legally assessed and paid. 

"Third: Judgment must, therefore, be entered in favor of the defendant. " 
And in addition: 
"It is clear that the sum of $48, 402. 20, refunded by the plaintiff' to jobbers 

on account of declines in the price of evaporated milk in the year 1918, did not 
accrue as a liability in the year 1917, but in the year 1918, and, therefore, is 
not deductible from plaintiff's gross income for the year 1917. 

"The court's opinion and the conclusions of law herein are clearly supported 
by the following authorities: Appeal of Helvetia Milk Condensing Co. , United 
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States Board of Tax Appeals, volume 5, November 5, 1926, Ão. 4, page 271', 
Ed. Schaster 6 Co. , Iric. , v. Willlarris, Iriferrial Taai Collector (288 Fed. , 115). " 
(2 Am. Fed. Tax Hep. , 1768. ) 

We find no error in the court's so holding. The crucial questions were: What 
was the income the taxpayer received during the year 19177 Was there any- 
thing during that year which lessened such 1917 income7 To these questions 
there could be no other answers than those embodied in the court's judgment. 
What happened in the following year could not affect the status of the tax 
year 1917. We think this conclusion is in line with the ta~ing principles en- 
forced in Ieicellgn. v. Electric (275 U. S. , 248), and afterwards followed in 
Ithaca v. United States (279 U. S. , 151 [Ct. D. 61, C. B. VIII — 1, 818]). 

ARTICLE 111: When charges deductible. 

REVENUE ACT OF 1921. 

Amounts paid following a judicial determination that they were 
expenses due for former years. (See Ct. D. 180, page 246. ) 

SECTION 914(a) 8. — DEDUCTIONS ALLOWED: 
TAXES. 

ARTICIz 1M: Federal duties and excise taxes. 

REVENUE ACTS OF 1918 AND 1921. 

Amended returns claiming as deductions duties which originally 
were added to cost of merchandise on which duties were paid. (See 
Ct. D. 199, page 247. ) 

SECTION 914(a) 8. — DEDUCTIONS ALLOWED: 
DEPP ECIATION. 

ARTIcl. z 161: Depreciation. 
(Also Section 826, Article 881; Section M7, 

A. rticle 901. ) 

VIII — 4Y — 4488 
Ct. D, 181 

INCOME AND EXCESS PROFITS TAXES — REVENUE ACT OF 1918 — DECISION OF 
COURT. 

1. DEOUGTICN — FjxHAUSTION oF GONTBAcT. 

Where the United States negotiates with a person for the erec- 
tion of a plant suitable for the manufacture of guns and agrees 
that an order will be placed with him for a certain number at a 
fixed profit, and he turns over to a corporation as consideration for 
its capital. stock his rights under the negotiations, which represent 
no expense to him of which there is definite evidence, there is no 
cost basis for an allowance of a deduction, under section 284(a)7 
of the Revenue Act of 1918, for the e~haustion of the contract for 
the manufacture of the guns which the corporation and the 
United States entered into after the corporation had been organized 
and the stock issued. 

2. INVESTED CAPITAL. 

Where rights under negotiations for a contract that represent 
no capital investment are transferred to a corporation in exchange 
for its capital stock, the corporation as a result of the transfer 
has no invested capital at the time of organization under section 
881 of the Revenue Act of 1918. 
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8. INvE$TED CAPITAL — SPEGIAL AssEssMENT — No INVEsTED CAPITAL, 
A corporation without invested capital is not a case, within the 

purview of section 827(a) of the Revenue Act of 1918, "where 
the Commissioner is unable to determine the invested capital as 
provided in section 820, " and the absence of invested capital does 
not, therefore, entitle it to a special assessment under section 828. 

4. INVESTED CAPITAL — SPECIAL ASSESSMEN~OST-PLUS CONTRACT. 

Where a contract with the Government provides for the pay- 
ment of the entire cost of producing guns plus a fixed and not a 
percentage profit for each gun manufactured and delivered, the 
income therefrom is derived ou a cost-plus basis within the mean- 
ing of section 827(d) of the revenue Act of 1918, and the corpora- 
tion whose entire income is derived from such contract is not 
eutitled to a special assessment under that subdivision. 

5. DEcISICN AFFIRMED. 
The decis on of the United States Board of Tax Appeals (8 

B. T. A. , 182) affirmed. 

COURT OF APPEALS OF TIIE DISTRICT OF COLUMBIA. No. 4760. 

8yminyton-cinderson Co. v. Commissioner of Internal Revenue. 

Appeal from the Board of Tax Appeals. 

[June 8, 1929. ) 

OPINION. 

VAN ORSDEL, Associate Justice: This appeal is from the decision of the 
Board of Tax Appeals affirming the finding of the Commissioner of Internal 
Revenue assessing a deficiency tax against appellant company for the year 
1918, in the amount of $76, 174. 90. 

It appears that early in 1917, after the declaration of war between the United 
States and Germany, one T. H. Symington, a recognized authority in the manu- 
facture of guns and munitions, was summoned to Washingtou for the purpose 
of negotiating a contract for the manufacture of three thousand 8-inch artillery 
guns. The negotiations extended for several months, during which Symington 
made repeated trips to Washington at considerable time and expense. A rather 
voluminous correspondence is set out in the record, which resulted in an agree- 
ment that Symington should erect a plant suitable for the manufacture of glms; 
and that an order would be placed with him for three thousand 8-inch artillery 
guns, to be completed by March 1, 1919. 

Under the agreemeut Symington was to receive a fixed profit of $890 over 
and above the estimated cost of $2, 625 on each gun manufactured. It was 
also stipulated that for any saving ai'fected under the estimated cost price, 
Svmington was to receive one-third of such saving. It', however, the cost of 
each gun was greater than the estimated amount, the minimum amount which 
Symington was to receive was fixed at $840 for each guu manufactured. In 
the contract it was stipulated for adjustments in case of loss and partially 
completed materials. 

In August, 1917, Symington, with the approval of the Government, organized 
appellant corporation. In consideration of his assignment to it of his contract 
and agreement with the Government he received 7, 500 shares of the capital 
stock of the corporation. The remaining 2, 500 shares was issued to M. H. An- 
derson, in consideration for services he rendered in preparing for the construc- 
tion of i. he plant and organizing the work prior to the incorporation. Anderson 
was an expert in manufacturing ability, and it is alleged that his future services 
were an element entering into the consideration for the issue of the stock to him. 

During the year 1918, 687 guns were manufactured and delivered on the 
contract, on which it was found that the corporation realized a net income 
of $824, 874. 85 and a tax liability thereon of $257, 864. 88. ' The Commissioner 
held that appellant company was not entitled to any allowance or deduction for 
exhaustion or depreciation of the contract acquired from Synnngton, and that 
the taxpayer's only source oi' income was from the manufacture of guns under 
the provisions of the contract. 
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Thc Board of Tax Appeals, approving the ruling of the Commissioner, held 
that the contract had no market value for the purpose of depreciation, and that 
petitioner's invested capital was nonexistent and tax thereon could not be 
determined under the provisions of section 828 of tbe Revenue Act of 1918 (40 
Stat. , 1058). 

It will be observed that what Symingtou in fact turned over to the corpora- 
tion for 7, 500 shares of nonpar value stock was an agreement with the Govern- 
ment for a. contract which materialized on August 81, 1M7, after tbe corpora- 
tion bad been organized and the stock issued. We deem it unnecessary in dis- 
posing of this case to decide whether tbe correspondence and negotiations 
between Symington and the Government, prior to tbe organization of tbe cor- 
poration, amounted to an enforceable contract or not, since in any event the 
corporation is not in position to avail itself of the relief here sought, 

The assets, if they may be denominated as such, which Symington and Ander- 
son turned over to the corporation as consideration for the stock, did not 
establish such a basis of capital as would permit the corporation to avail itself 
of allowance for exhaustion under section 284(a) 7 of tbe Revenue Act of 1M8. 
The annual deduction, permitted under this provision of the Act, is based 
upon the cost of the exhaustible assets, on the theory that the corporation is 
entitled to set aside each year, as exempt from taxation, that portion of the 
assets used up or exhausted in the trade or business during tbe year, so that at 
the end of its useful life the aggregate of the sums deducted equal the original 
cost. 

The diKculty in the present case is that the contract, assuming it to be such, 
possessed no actual cost value. It represented no capital investment. At the 
time of its assignment to the corporation it amounted to nothing more than 
a paper agreement for a contract. This, we think, can not be considered as 
invested capital or as equivalent to actual cash value of tangible or intangible 
propertv exchanged for stock or shares. Indeed, it is significant that as late as 
March 18, 1924, appellant corporation, through its assistant secretary and 
treasurer, advised the Commissioner of Internal Revenue as follows: "The 
Symington-Anderson Co. does hereby agree that the sum of $824, 874. 85 is a 
proper net income for the year 1M8, and further agrees that within the mean- 
ing of the Revenue Act of 1M8 the said company bad no invested capital 
whatsoever. " 

But it is insisted that Symington bad incurred expenses in conducting the 
negotiations which preceded the organization of the corporation, and that such 
expenses at least entered into the cost of the contract, and as such should be 
regarded as a capital charge; but these items seem to have been too uncertain 
and indefinite for the basis of any claim, since Symington in bis testimony 
referred to them as follows: "To a very small extent I paid these obligations. 
I paid the preliminary expenses myself but I can not state to what extent. " 
Thus there was no tangible proof upon which a Qnding as to the amount of the 
expenses could be determined. These items of. expense, if proved, would 
constitute the only assets available to appellant within the lim'tations of section 
881 of the Revenue Act, which provides as follows: 

"In tlie case of the reorganization, consolidation, or change of ownership 
of. a' trade or business, or change of ownership of property, after March 8, 1M7, 
if an interest or control in such trade or business or property of 50 per centum 
or more remaiiis in the same persons, or any of them, then no asset trans- 
ferred or received from tbe previous owner shall, for the purpose of determin- 
ing invested capital, be allowed a greater value than would have been allowed 
under this title in computing the invested capital of such previous owner if 
such asset had not been so transferred or received: Prooided, That if such pre- 
vious ow~er was not a corporation, then the value of any asset so transferred 
or received shall be taken at its cost of acquisition (at the date when acquired 
by such previous owner) with proper allowance for depreciation, impairment, 
betterment or development, but no addition to the original cost shall be made 
for any charge or expenditure deducted as expense or otherwise on or ai'ter 
March 1, 1018, in computing the net income of such previous owner for pur- 
poses of taxation. " 

Measilled by this provision of the statute, all that Svmington conveyed to 
the corporation which can be regarded as invested capital was the actual 
expense he had incurred iu securing this agreemeut for a contract. To thia 
expense the statute limits the value of the invested capital when, as here, mora 
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tha»0 per centum of the stock remains in Symingtou, the previous owner, in 
lieu of the agreement transferred. 

A. Iuore insurmountable objection to the right of appellant's claim is pre- 
sented in section 827 of the Bevenue Act. It is claimed. that appellant comes 
within subdivision (a), which provicles in substance that where the Commis- 
sioner is unable to determine the investecl capital as provided in section 326, the 
tax shall be deterinined under section 828 by comparison "with represent:itive 
corporatious whose invested capital can be satisfactorily determined under sec- 
tion 826 and which are, as nearly a. s may be, similarly eircurnstanced with 
respect to gross income, uet inconie, profits per unit of business traiisacted and. 
capital employecl, the amount and rate oi war profits or excess profits, encl all 
other relevant facts and circumstances. " Before, however, the right of com- 
parison can be invol-ed there mcist be a. n existing invested capital capable of 
calling for the exercise of this discretiou on the part of the Commissioner. As 
we have observed, the rights acquired from Syuiiugtou had no value as invested 
capital, since the amount of their cost to him is limited to certain indefinite 
expenses not established. 

Nor cau appellant, through the medium of subdivision (d) of section 327, 
invoice the dlseretionai~ relief afforded in section 328, since its income for the 
taxable year consisted of profits derived on a cost-plus basis from a Govern- 
ment contract. 'I'be eoutract in this case called for a certain number of guns 
to be manufactured and delivered, for which appellant Ivas to be paid the entire 
cost of producing the guns, plus a fixed profit for each gun so manufactured 
and delivered. %'e are of the opinion that, this constituted a cost-plus contract, 
and for that reason alone appellant can not prevail. 

The decision oi the Board of Tax Appeals is affirmed with costs. 

ARTICLE 161: Depreciation. 

INCO&IE TAX — REVENUE ACTS OF 1916 AND 1018 — DECISION OF COURT. 

(1) DEDUcTIoN — DEPREcIATICN — LEssEE — LEAsE ExEOUTED BEFQRE 
MARCH 1, 1918. 

A. lessee of a building under a 99-year lease, having no capital 
investment therein, is not entitled to a deduction 1' or its deprecia- 
tion, even tiiough the lease was executed berore IIIareh 1, 1918, 

(2) DEcIsION FoLLowED. 
The decision of tlie Supreme Court of the United States in the 

ease of Iireiss v, IViener (279 U. S. , 888 [Ct. D. 60, C. B. VIII — 1, 
267] ) f olio wed. 

UNITED STATEs CIRcUIT CCURT CF APPEALs FAR THE SEVENTH CIRcUIT 

The Brevoort IIotel Co. , appellant, v. Itfaliet cr. Iteineeke, as Collector of Internal 
Itevenue for the First Distrtot of Illinois, apIIellee. 

Appeal from the District Court of the United States for the Northern District of IIhnofa, 
Eastern Divisioa. 

[November 26, 1929. ] 
OPINION. 

EvANS, C. S. : Appellant brought this suit to recover income taxes by him 
paid under protest. 

The facts are free from dispute. Appellant leased for a period of 99 years 
property situated in Chicago and commonly known s. s the Brevoort HoteL The 
lease provided for the annual payment of $60, 000 as rent. Appellant claimed 
the right to deduct certain sums for depreciation of the building covered by 
the lease. Its claim was disallowed by the United States internal revenue 
collector. Thereafter appellant yaid its tax and brought this suit to recover 
the amount paid under protest and which sum represented the difference be- 
tween the a. mount paid and the amount that it would have been required 
to pay had its claim for depreciation been allowed. 
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The question presented here was settled by the recently decided case of 
Wciss v. Wiener (279 U. S. , 388). In that case the court said: 

"The diminution in the value of a mine to the lessee is conspicuous, neces- 
sary, and intended, and is the very source of the gross income of the lessee 
from which it is deducted, whereas the wear and tear of a house or shop in any 
given year may be only recognizable by theory and, as has happened in this 
case, ma. y cost the lessee nothing while the premises are in his hands. " 

Counsel seeks to distinguish the instant ease from the Weiss case in that 
the lease uuder consideration was executed nrior to March 1, 1918, while the 
lease in the Weiss case was executed subgequent to that dai. e. We fail to see 
any pertinency in this distinguishing fact. 

The decree is at)lrmed. 

ARTIOLE 162: Depreciable property. VIII-3mmu 
Ct. D. 94 

INCOME TAX — REVENUE ACT OI' 1918 — DECISION OF COURT. 

1. DznITcITON — DzPszcIArlow — WArzawozxs — ITSMS oz VALUE 
ELIMINATED. 

Amounts representing preliminary cost, miscellaneous inventories, 
engineering and supervision, administrative costs, contingent costs, 
and lost interest during construction are not a part of the value of 
waterworks properties for the purpose of computing allowances 
for exhaustion, wear and tear, and obsolescence, the deduction 
under section 284(a) 7 of the Revenue Aet of 1918 being limited to 
property subject, in fact, to depreciation. 

2. Dzclsloz AFFlzsIkn. 
The decision of the United States Board of Tax Appeals (5 

B. T. A. , 1067) is afllrmed. 

COUST oF APPEALs oF THE DIsTRIGT oF CQLU&KBIA. No. . 4778. 

Paducals Water I"o. v. Commissioner of Internal Revenue. 

Appeal from a decision of the Board of Tax Appeals involving income and prost taxes for 
the calendar years 1919, 1920, and 1921. 

[June 8, 1929. ] 
OPINION. 

Ross, Associate Justice: The sole issue here is whether the Board erred in 
holding tha. t the basis for the determination of depreciation allowances for the 
taxable years on waterworks properties owned by appellant on March 1, 1918, 
was the remainder of the total fair market value of the property' as of that 
date, afi. er subtracting from such total value sums representing the following 
items: Preliminary cost; miscellaneous inventories; engineering and super- 
vision; administrative costs; contingent costs; lost interest during construc- 
tion; the Board having found this remainder to be the value of appellant's prop- 
erties subject to exhaustion, wear and tear, and obsolescence. 

Section 284(a)7 of the Pevenue Act of 1918 (40 Stat. , 1057, 1077, 1078) 
provides: 

"That in computing the net income of a corporation subject to the tax im- 
posed by section 280 there shall be allowed as deductions: s * * A reason- 
able allosvanee for the exhaustion, wear and tear of property used in the trade 
or business, including a reasonable allowance for obsolescence. " 

Section 284(a)7 of the Revenue Act of 1921 (42 Stat. , 227, 254, 255) 
provides: 

"That in computing the net income of a corporation subject to the tax im- 
posed by section 280 there shall be allowed as deductions: + + + A reason. 
able allowance for the exhaustion, wear and tear of property used in the 
trade or business, ineludiug a reasonable allowance for obsolescence. - In the 
case of such property acquired before March 1, 1918, this deduction shall be 
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eornputed upon the basis of its fair market price or value as of March 1, 
1918. " 

Appellant insists that the "fair market value" of the property for the 
purpose of computing "exhaustion, wear and tear" and obsolescence is the 
same as the fair market value for computing profits on a sale and includes 
every element of value in the property. The Treasury Department, on the other 
hand, has construed sectiou 284(a)7 as limitiug depreciation allowances to 
depreciable property, and excluded assets not of that character. Article 162 of 
Treasury Regulations 45, Revenue Act of 1918, in part provides: "The neces- 
sity for a depreciation allowance arises from the fact that certain property used 
in the business gradually approaches a point where its usefulness is exhausted. 
The allowance should be eonfined to property of this nature. " This contempo- 
raneous construction of section 284(a)7 of the Act of 1918 has been adopted 
in identical language in article 162 of Treasury Regulations 62, 65, and 69, 
promulgated under the Revenue A. cts of 1921 (42 Stat. , 227, 2o5), 1924 (48 
Stat, , 253, 284), and 1926 (44 Stat. , 9, 42), respectively, reenacting, without 
substantial change, section 284(a)7. Apparently, therefore, the executive con- 
struction of this statute has received legislative approval. See Xontada v. 
United States (215 U. S. , 892); National Lead Co. v. United States (252 U. S. , 
140) . 

We agree with the Treasury Department that the value of appellant's prop- 
erty as a unit or goiug concern is not the proper basis for computing "a reason- 
able allowance for the exhaustion, wear and tear of property used in the trade 
or business, including a reasonable allowance for obso!escence. " While the 
eliminated items enter into the value of the plant. , they are not depreciable in 
fact, and, hence, were properly eliminated in fixing the value of. depreciable 
property. 

Decision aliirmed, with costs. 

ARTICLE 168: Depreciation of intangible 
property. 

VIII — 80 — 4o85 
Ct. D. 82 

INCO'. CE TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

DEDUGTIoN — OBSOLKscKNcK — SKcRKT PRocEss. 
No deduction can be taken for obsolescence of a secret process 

under section 214(a)8 of the Revenue Act of 1921, which limits 
the allowance for obsolescence to such property as is susceptible to 
exhaustion, wear and tear by use in the business. 

CoURT CF ULAIIIs CF THE UivI'IKD STATES. 

Charles E. Xaltcnbaca v. The Undted States. 

[January 7, 1929, ] 
OPINION. 

SINNoTr, Judge, delivered the opinion of the court. 
This is a tax case and relates to the year 1921, It is the companion case of 

Charles E. Ifaltenbach v. The United States, No. D — 588, relating to the year 
1919. Both eases involve the same contract, set forth in Finding IV. In case 
No. D — 588, decided by this court on this date against the contention of plaintiff, 
it was held that said contract was a license for the use of plaintift's process and 
not a sale. 

In the present case, No. D — 584, in the event that the court does not sustain 
plaintiff's contention with respect to the sale of his process, plaintift presents 
an alternative claim for the refund of the taxes paid, because of the obsolescence 
of his process in the year 1921. Plaintiff cites as applicable the deductions 
allowed in section 214(a)8 of the Revenue Aet of 1921 (42 Stat. , 240): 

"(8) A reasonable allowance for the exhaustion, wear and tear of property 
used in the trade or business, including a reasonable allowance for obsolescence. 
In the case of such property acquired before March 1, 1918, this deduction shall 
be computed upon the basis of its fair market price or value as of March 1, 
1918; " 
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It is the contentio~ of defendant that the secret process of plaintiff for the 
tin weighting of silk is not susceptible to exhaustion, wear and tear, or obsoles- 
cence, within the purview of (8), supra. We think defendant's contention is 
well taken. Language identical with (8), in the Revenue Aet of 1. M8, was 
construed m a well-considered opinion by the Circuit. Court of Appeals, Eighth 
Circuit, in Bed Wing Malt&kg Uo. v. Willcuts (15 Fed. (2d) Series, 626, 681 
][T, D. 8980, C. B. VI — 1, 225]), wherein th~court said: 

"It seems to us that the language 'including a reasonable allowance for 
. obsolescence ' is but a part of and an enlargement of the previous phrase of the 
said subsection (7) relating to exhaustion, wear and tear, and that the fir. t 
part of the sentence was intended to cover the subieet matter thereof. It does 
not add a new kind of deductiou, but merely permits the inclusion of an 
additioual element, namely, obsolescence of such property used in the business 
as is subject to exhaustion, wear and tear. The allowance for obsolescence was 
intended to be in connection with the allowance for exhaustion, wear and tear, 
that being at times insuf5eient to restore the proper basis of capital values. " 

Aecordin to the ruling in the Red Wing ease, supra, it is evident that a 
secret process for the weighting of silk by the use of chemicals or metals can 
not be subject to exhaustion, wear and tear, and therefore is not subject to 
obsolescence, within the purview of (8), In Red, WAN& 3falting Co. v. WQl- 
osus, supra. , certiorari was denied by the Supreme Court (278 U. S. , 768). 

It is further contended in plaintiffs brief that section 214(a) 4 of the Revenue 
Act of 1921 (42 Stat. , 240) is applicable to his ease: 

"(4) Losses sustained during the taxable year and not compensated for by 
insurance or otherwise, if incurred in trade or business. " 

It is questionable whether the language of (4) is before us for construction. 
It does not appear that plaintiff predicated his claim for refund before the 
Commissioner of Internal Revenue on (4). On the contrary, it appears in 
Finding XI, which was one of the 5ndings of the commissioner of this court, 
and which was not objected to by plaintiff, that plaintiif's claim for refund, 
aside from the claim of sale, was predicated solely on obsolescence, under (8). 
This identical point was commented upon by the court in Red Wing 3fAMntg 
Co. v. WiQouta, supra, where the court said: 

"It does not appear from the record that any claim under subsection (4) 
for refund covering the loss of good will as a sustained loss during the taxable 
year was presented to the Commissioner of Internal Revenue prior to bringing 
this action and a refund requested. The application for refund does not appear 
in the record. Such appliea. tion is a condition precedent to the jurisdiction of 
this court in matters of this character. The precise ground upon which the 
refund is demanded must be stated in the application to the Commissioner, and 
we think, if that is not done, a party can not base a recovery in the court upon 
an entirely different and distinct ground. from that presented to the Commis- 
sioner. " 

However this may be, we do not think that (4) is applicable in this case. 
It does not appear that plaintiff suffered actual loss, within the purview of (4), 
when his secret process was superseded by the Swiss process referred to in 
Finding VI. Plaintift"s process was discovered and developed by himself. Its 
cost to him was problematical. It does not appear in the record. If the 
language of (4) were properly before us for construction we would feel com- 
pelled to hold, under the authority of United, States v. Flu~erg (268 U. S. , 98, 
105 [T. D. 8708, C. B. IV-1, 106] ), that plaiutiff sustained no actual loss, within 
the purview of (4). 

We have reached the conclusion that the Commissioner of Internal Revenue 
was correct in denying plaintiif's claim for refund. It is therefore ordered 
and adjudged that plaintiff's petition be dismissed. 

SZCTIOX 214(a)10. — BZDUCTIQNS ALLOV7ZD: 
I)ZP+KTION. 

ARTzcxx 902: Amount returnable through depletion and depre- 
ciation deductions in the case of an operating owner. 

REVENUE S. CTS OP 1018 kKD 1921. 

Computation basis, (Sec 6. C, M. O'N6, pago 119. ) 



[$218, Art. 832. 

SECTION 218. — PAI'TiYiKRSHIPS AND PERSONAL 
SERVICE CORPOHATIOXS. 

ARTICLE, z 3M: Distributive shares of partners. 
(Also Section 219, Article 848. ) 

RLVENUE XCT OF 1921. 

VIII — 35 — 48o9 
G. C. M. 665S 

Where botli a partner and a partnershiy of which hc was a mem- 
ber kept their accounts on the cash receipts and disburseme~ts 
basis, and each had the same accountiug year, upou the death of 
a partner, the decedent's executors should return for income tax 
purposes on behalf of the decedent the share of the decedent in 
the pa~ tuership income for the period ending with his death. 
Appeal of B, W. Archbald, jr. , et al„executors (4 B. T. A, 488, 
C. B. VI — 1, 1) and General Counsel's bIemorandum 23()8 (C. B. 
VI — 2, 229) distinguished. 

An opinion is requested as to whether the facts in the following 
case bring it within the principle of the decision of the United 
States Board of Tax Appeals in the appeal of 3, . W, Archbald, jr. , 
et al. , executors, and. General Counsel's Memorandum 9808, based 
thereon. 

The facts in the instant case are as follows: 
A. died December 6, 1928. The decedent kept his accounts on 

the cash receipts and disbursements basis and 61ed his returns on 
the calendar-year basis. Prior to his death the deceden(. was a 
partner in the M partnership, owning a 50 per cent interest therein. 
This partnership kept its books aiid filed its returns on the calendar- 
year basis. For the calendar year 1923 the income of. the partner- 
ship was 19. 9z dollars. The decedent would have been entitled to 
6. lz doHars of this income had he lived to the end of the taxable 
year. Inasmuch as he died. on December 6, his income to that, date 
was considered to be 5. 7z dollars. Under date of December —, 1994, 
his income tax return for the period from January 1 to December 6, 
1998, vvas examined and the 5. 7z dollars was treated as taxable 
income to him. On February — 

& 
1M9, his executor filed a claim 

for refund, on the theory that this amount was not taxable to the 
decedent, and in support thereof cited the decision of the Board of 
Tax Appeals in the case of P. W. Archbald, jr. , executors (supra), 
and General Counsel's Memorandum 9308. The 5. 7x dollars was 
set up in the estate tax report as part, of the corpus of the decedent's 
estate and inheritance tax paid thereon. 

Attention is invited to the decision of the Board of Tax Appeals in 
the case of Neuriee L. Gonne~ e8' el. , exeevtors, v. Commi8nonep 
(15 B. T. A. , 1841). In this case the Board ot Tax Appeals held that 
where both a partner and a partnership of which he was a member 
kept their accounts on the cash receipts and disbursements basis, and 
each had the same accounting year, upon the death of a partner, the 
decedent's executors should return for income tax purposes on be~half 
of the decedent, the share of the decedent in the partnership income 
for the period ending with bis death. In concluding its opinion in 
this case the Board. said: 

The decision of the Board in the appeal of It, W. Archbald, jr. , et al. , 
executors, supra, on which reliance is placed by the petitioners, involved certain 
facts which are not present in the case at bar. In that case, a partner, who 
had regularly made his income tax return on a calendar-year basis, was a 
member of a yartnershiy which had kept its accounts on the basis of fiscal 
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years ending January 81 of each year. The partner died on August 15, 1920. 
The question presented was whether the executors of a deceased partner should 
ieturn for the year 1920 not only the share of decedent in the partnership 
income for the fiscal year ending January 81, 1920, but also the share of the 
profits of the partnership from February 1, 1920, to August 15, 1920, the date 
of decedent's death, and the consequent dissolution of the partnership. The 
Board held that the only income from the partnership to be included in the 
return for the decedent for the calendar year 1920 was the distributive share 
of the partnership to which he was entitled for the fiscal year ended January 
81, 1920. There is not involved in the case at bar any conflict on account of 
the partnership being on a fiscal-year basis and the partner on a calendar- 
year basis; here the accounting periods coincide. Nor is there involved the 
question of a partner being required to report more than 12 months' income on 
account of the operations of a partnership. To the extent, however, that the 
views expressed iu the Archbald case are in conQict with the views herein 
expressed, the Archbald case is overruled. 

In view of the foregoing, it is the opinion of this once that the 
facts in the instant case do not bring it within the principle of the 
decision of the Board of Tax A. ppeals in the appeal of R. W. Arch- 
bald, jr. 

& 
and General Counsel's Memorandum 2808. 

C. M. CIIARzsT& 
General Counse/, Bureau of Internal Revenue 

SECTION 219. — ESTATES AND TRUSTS. 

ARTIcLE 841: Estates and trusts. 

REVENUE ACT OF 1921 AND PRIOR REVENUE ACTS. 

Annuity payments to widow in lieu of her dower or statutory in- 
terest. (See I. T. 2480, page 141. ) 

ARTIOLE 848: Decedent's estate during administration. 

REVENUE ACT OF 1921. 

Share of decedent in partnership income for period ending with his 
death. (See G. C. M. 6658, page 809. ) 

SECTION 221, — PAYMENT OF INDIVIDUAL'S 
TAX A. T SOURCE. 

ARTicLE 861: Withholding tax at source. 

REVENUE ACT OF 1921. 

VIII — 4~428 
I. T. %08 

The clause, "both the principal and' interest of this bond are 
payable without deduction for any United States, State, municipal 
or other tax or taxes;" contaiued in the bonds of the M Company 
is a tax-free covenaut within the meaning of section 221(b) of the 
Hevenue Act of 1921, and interest on such bonds is subject 
to the withholding requirements of the statute. 

A ruling is requested relative to the first and refunding mortgage 
5 per cent gold bonds issued by the M Company. 

On November 1, 1908, the M Company executed an indenture 
securing the bonds in question, each of which contains the fol]owing 
provision: 
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Ii«h the principal and interest of this bond are payable without deduction 
for anv United States, State, municipal or other tax or taxes which said M 
Company may be required to pay, under or by reason of any present or future 
law, the said company hereby agreeing to pay said tax or taxes. 

The question presented is whether the above-quoted provision of 
the bonds constitutes a tax-free covenant within the meaning of 
section Qol(b) of the Revenue Act of 1921. In this connection 
attention is called to the fact that the bonds are dated November 1, 
1908, at a time when income taxes and a withholding tax were not 
in the public mind. It is also pointed out that the bonds do not 
contain the words, "or perinitted to pay thereon, or to retain there- 
fro'm, " which are a part of section 221(b). 

The taxpayer contends that the bonds in question do not contain 
a tax-free covenant, and that the company did not agree to pay any 
part of the income tax that might be assessed against the bondholders 
upon the interest on the bonds; and also that the only kind of tax 
the company agreed to pay was a tax that might be assessed against 
it directly and as its direct obligation. 

Section 221(b) of the Revenue Act of 1921 reads, in part, as 
follows: 

tb) In any case where bonds, mortgages, or deeds of trust, or other similar 
obligations of a corporation contain a contract or provision by which the 
obligor agrees to pay any portion of the tax imposed by this title upon the 
obligee, or to reimburse the obligee for any portion of the tax, or to pay the 
interest without deduction for any tax which the obligor may be required or 
permitted io pay thereon, or to retain therefrom under any law of the United 
States, the obligor shall deduct and withhold a tax equal to 2 per centum of 
the interest upon such bonds, mortgages, deeds of trust, or other obligations, 
whether such interest is payable annually or at shorter or longer periods and 
whether payable to a nonresident alien individual or to an individual citizen 
or resident of the United States or to a partnership 

For convenient reference the alternative requirements of section 
Qoi(b), as to the nature of the contract or covenant which the debtor 
corporation must undertake, may be stated as follows: 

1. To pay any portion of the tax imposed by this title upon the 
obligee, or 

o. To reimburse the obligee for any portion of' the tax, or 
8. To pay the interest without deduction for any tax which the 

obligor may be required or permitted to pay thereon, or to retain 
therefrom, under any law of the United States. 

The requirements of the statute may be met, by the employment of 
the identical language of the statute, but this method of compliance 
therewitn is not exclusive. It is sufhcient if the substance of the re- 
quirements enumerated in the statute is found in the particular clause 
under consideration. The third requirement is met if the clause in 
question either designates a tax which is in fact the sort of tax con- 
templated by the statute or contains a general description of taxes 
broad enough to include a tax such as mentioned in the statute, 
although it may include others also. 

In Solicitor's Memorandum 8317A. (C. B. IV — 9, 190) there are 
contained several examples of clauses found in corporate boncls rela- 
tive to the payment of taxes. Among them are the following: 

2. This bond and its coupons are payable without deduction of any tax or 
taxes. 

92020' — 30 — 21 
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8. IIotb tbe principal and interest of this bond are paysble without deduction, 
defalcation, or abatement, to be mode of anything for or in respect of any 
taxes, charges, or assessments whatsoever. 

Both clauses were held to be tax-free covenants for the reason that 
the expression "any taxes" is clearly broad enough to include any 
tax contemplated by the third requirement, of the statute. 

The clause, "both the principal and interest of this bond are pay- 
able without deduction for any United States State, municipal or 
other tax or taxes, " contairied in the bonds o) the M Company, is 
broad enough to bring'it within the class of tax-free covenants with- 
out the additional covenant of the company " which said M Compy, ny 
may be required to pay, under or by reason of any present or future 
law, the said company hereby agreeing to pay said tax or taxes. " 
The fact that the bonds do not contain the words " or permitted to pay 
thereon or to retain therefrom" does not negative the effect of the 
clause as a tax-free covenant, . 

Relative to the statement that the bonds were issued in 1908 before 
the enactment of a Federal income tax law, attention is invited to I. T. 
2158 (C. B. IV — 1, 195), wherein it is stated that in the opinion of this 
OKce the third requirement of section 221(b) of the Revenue Act of 
1921 was inserted in the Act to cover cases of bonds issued before 
the income tax laws were passed, as bonds issued prior to the income 
tax laws would have no reference to income taxes. 

It is held, therefore, that the bonds of the M Company contain 
a tax-free covenant within the meaning of section 221(b) of the 
Revenue Act, of 1921, and that the interest on such bonds- is subject to 
the withholding requirements of the statute. 

SECTION 222. — CREDIT FOR TAXES IN CASE 
OF INDIVIDUAI S. 

ARTrcrE 881: Analysis of credit for taxes. 

REvENUE ACTS OF 1818 AND 1921. 

Revocation of Once Decision 1098 (C. B. 5, 194) and Solicitor's 
Memorandum 8155 (C. B. IV — 1, 45). (See I. T. 2485, page 252. ) 

PART 111. — CORPORATIONS; 

SECTION 280. — TA. X ON CORPORA. TIONS. 

ARTrcxz 508: Corporations liable to tax. VIII — 42-4898 
Ct. D. 120 

INCOME TAX — REvENUE 4. CT OF 1818 — DKCIsroN OF COURT. 

I. INcoME Tax — INcoME FROCK EXPOETs — CCNSTITUTIONAzzrr. 
An income tax levied under the Revenue Act of IS18 upon the 

net inconae of a corporation from its business of exporting goods 
from the United States and selling them in foreign countries, while 
corporations organized in Porto Rico and the Philippine Islands 
are exempted from tax, by virtue of sections I and 288(b) of that 
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Act, on proiits from sales in foreign coimtries of goods yurchased in 
tile United States, does not deprive a domestic corporation of its 
property without due process of law in violation of the fifth ameud- 
ment of the Constitution of the United States. 
2. SAME. 

An income tax levied upon net income from the business of 
exporting goods from the United States and selling such goods in 
foreign countries is not a tax laid on articles exported from any 
State in violation oi' Article I, section 9, clause 5, of the Coustitu- 
tion of the United States. 

UNITED 8TATEs CIROUIT CDURT oF APPEALS FQR THE SEcoND CIROUIT. 

Nenes, Besslein ck Co. , Ino. , appellant, v. William H. Bdsrards, as Collector of 
internal Revenfte for the Second Distru& of Neic York, appellee. 

Appeal from a Iudpnent of the District Court for the Southern District of New York 
dism~ssing a complaint at law for insuinciency upon its face. 

Before MANToN, L. HAND, and AuausTus N. HAND, Circuit Judges. 

[February 4, 1929. ] 
OPINION. 

The plaintiff, a New York corporation, was engaged in the business of 
exporting and selling abroad goods bought within the United States. There 
are corporations organized under the laws of Porto Rico and the Philippines 
which do the same, and which therefore compete with it. The plaintiff was 
taxed under section 218(a) of the Revenue Law of 1918, upon its income derived 
from the profits of its sales abroad, while its insular competitors were exemyted 
by virtue of section 1 and section 288(b). The complaint charges tliat the dis- 
crimination so created makes the tax void under the fifth amendment, since 
the taxes local to the islands do not include income received outside their 
borders and do not therefore neutraBze the handicap. 

The plaintiff paid the tax assessed under protest and sued the collector 
for money had. 

L. HAND, Circuit Judge: The suit is a supposed corollary to the reasoning 
of the Supreme Court in National Paper c6 Type Co. v. Boicers (266'U. S. , 878 
[T. D. 8677, C. B. IV — 1. 208] ) and Barclay d. Co. v. Edicards (267 U. 8. , 442 
[T. D. 8691, C. B. IV — 1, 207]), answering a similar argument based upon the 
exemption of foreign corporations from the same tax. The court there sug- 
gested as s. justification for the distiuction that foreign corporations unlike 
domestic could rot invoke the protection of the United States in their dealings 
abroad; the plaintiff now argues because corporations of Porto Rico and the 
Philippines are entitled to the same proteci. ion abroad as State corporations, that 
this excuse fails, that the exemption is a. rbitrary, and the tax confiscatory 
within the fifth amendment. 

In the first place, lt by no means follows that the law is necessarily invalid 
because there is no warrant for the exemption and the unequal incidence of 
the tax. It is notoriously difficult to lay taxes equally and Congress has the 
widest latitude in the exercise of this, the most vital of its powers, Indeed, 
it used to be said that in those fields where the po~er itself was undoubted, its 
exercise was wholly beyond the limitations of the fifth amendment; Congress 
might throw the burden as it chose (Yeazie Bank v. Eenno, 8 Wall. , 588; Treat 
v. White, 181 U. 8. , 264, 269; 3EcCray v. U. S. , 195 U. S. , 27; U. S. v. Dcretnas, 
249 U. S. , 86; Billings v. U. S. , 282 U. S. , 261, 282; Flint v. Stone Tracy Co. , 
220 U, S. , 107, 158). To-day this would be too broad a statement, for, starting 
with intimations in Brashaber v. Union Pac. R. R. Go. (240 U. 8. , 1, 24, 25) 
and Leioellyn, v. Erick (268 U. S. , 238, 251, 252 [T. D. 8715, C. B. IV — 1, 822]), 
it is now held that retroactive tax may operate with so much injustice as to 
come within the amendment and be invalid for that reason (Nichois v. Coolidge, 
274 U. $. , 581 [T. D. 4072, C. B. VI — 2, 851]; Blodgett v. Holden, 275 U. S. , 142 
[T. D. 4117, C. B. VII — 1, 324]; Unterlnyer v. Anderson, 276 U. 8. , 440 [T D, 4157, 
C. B. VII — 1, 826]). As yet, however, mere inequality of incidence has never 
been held enough, and much has been tolerated (Brashaber v. Union Pcc. R. R. 
Co. , 240 U. S. , 1, 25, 26; La Belle Iron Works v. U. S. , 256 U. 8. , 877, 892, 893 
[T. D. 8181, C. B. 4, 878]). Except for any implications to be drawu from the 



g3I, Art. 514. ] 

discussion in Brashaber v. Vntom Pac. It. It. Co. and Barclag Co. v. Edwards, 
there has been not even a suggestion that taxes are invalid. because they bear 
unequally. We do not find it necessary to consider the point here, because 
we think that there were sufiicient reasons for the exemytion. 

It arises because by section 1 of the Revenue Act of 1918, Porto Rico and the 
Philippines are classed as foreign territory. That of course was a definition 
only for the purposes of the . Act (DeLirna v. Btdicell, 182 U. 8. , 1), but it 
corresponded with a real difference in constitutional status. The ambiguities 
resulting from the opinions in Dowmes v. Bidwcll (182 U. S. , 244') have since 
been cleared, and it is settled law that until formally incoryorated into the 
United States, the Constitution, or at least the whole of it, does not extend to 
annexed territory ex proprio vigore (Dorr v. V. S. , 195 U. 8. , 138; Dowdelt v. 
U. S. , 221 U. S. , 325, 332; Balzac v. People of Porto Ittco, 258 U. 8. , 298, 305). 
Porto Rico and the Philippines have never been so incorporated, and more- 
over, liRe Alaska and Hawaii, which have (Rassmtassem v. V. 8. , 197 U. S. , 516; 
Alaska v, Troy, 258 U. S. , 101; Earrtngtom v. Tokasktge, 273 U. S. , 284), do 
not share politically in the Government. Thev govern themselves in whole or 
in part only by Aet of Congress under section 3 of Article IV of the Constitu- 
tion, though they have for long had independent systems of taxation aml have 
been exempted from the general income tax. We iio uot understand that the 
plaintiff challenges the propriety of that exemption or complains of the eomyeti- 
tion between itself and insular. corporations so far as they buy in the islands 
and sell abroad (Porto Btco Coal Co. v. Edwards, 275 Fed. Rey. , 104, 108, 109). 
Its complaint is that when they buy in the United States in immediate com- 
petition with domestic corporations they should be put on a parity with them; 
the Revenue Act should have imposed a tax upon the income so deiived, which 
presumably would be assessed and collected within the States and at the ylace 
where they bought the goods. 

As a purely fiscal policy there can be no doubt that Congress may yrefer the 
Territories, imposing the resulting burdens on the States at large, just as it 
may directly tax them and cover the proceeds into the Treasurv (BAtns v. V. . 8. , 
194 U. 8. , 486). The fifth amendment does not reach such inequalities, for 
the preference granted is to a section which has no voice in the result; the 
States ean not oppress themselves, and may grant favors to those dependent 
on their will, if the resulting deficit be equally distributed. Nor does it make 
a difference that the preference extends to transactions taking place within the 
8tates themselves. The same reasons apply as before; the discrimination is 
not imposed upon those who have no political power, but is assumed by those 
who have it. 

The gist of the plaintiff's complaint can not therefore rest upon Bseal dis- 
crimination, but upon its indirect results; that is, upon the handicap to. its 
trade which arises from the diiferential. But the Constitution does not require 
taxes to be laid in such a way as to keep all taxpayers at industrial and com- 
mercial parity, any more than it looks iuto the distribution of the taxes when 
collected (Dame v. Jackson, 256 U. S. , 589, 598, 599; Ii. migkts v. Jacl. son„260 
U. 8. , 12). Such an ideal is impossible in practice in any case, and so far as 
it is not, courts have no means of realizing it, and no power, if thev had 
means. Taxation inevitably involves the eomyromise of conti:cting interests of 
whose pressures the final action must be the resultant. The e can be adjusted 
only by that body which is properly responsive to their social importance and 
that bodv is Congress, not the courts. Such controvers es ean not be accommo- 
dated by general rules or economic absolutes, or without a scrutiny and valua- 
tion which go far beyond the scope of judicial inquiry. 

A subsidiary point is- that the tax is upon exports. Concededly, if it be not 
unduly discriminatory, it is not (Peck cf Co. v. Lowe, 247 U. S. , 165). The 
second question is therefore answered with the tirst. 

Judgment af5rmed. 

SECTION 931. — CONDITIONAL AND OTHER 
EXEMPTIONS OF CORPOHATIONS. 

ARTICLE 514: Fraternal beneficiary societies. 

REVENITE ACT OE 1918. 

Employees' relief organization, (See Ct. D. 75, page 371. ) 
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SECTION 938. — GROSS INCOME OF 
CORPORATIONS DEFINED. 

ARTICLE 547: Income from leased property. VIII — 26-4259 
Ct. D. 73 

INCOME TAX — REVENUE Acr OF 181B — DECISION OF SUPREME COURT. 

INcoME — LEssoR — RENTAL — INCOME TAXEs I AID BY LEssEE. 
Income taxes assessed against a lessor and paid by the lessee 

pursuant to the terms of the lease constitute additional income 
to the lessor umler the Revenue Act oi' 1916. 

Si'PREME COURT OF T14E UNITED STATES. 

Tlso United States of America v. Boston d Jdaine Railroad Co. 

[June 8, 1929. ] 
OPINION. 

Mr. Chief Justice TAFT delivered the opinion of the court. 
As indicated in Old Colony Trust Co. v. Cornmissiouer of Internal Reoenuo, 

No. 180, just decided, this ease comes here by certilicate from the Circuit 
Court of Appeals for the First Circuit and on the following statenIent: 

"This action is brought by the Boston & Maine Railroad to recover income 
taxes for the year 1917, claimed to have been erroneously collected. In the 
District Court (for the District of Massachusetts) the plaintiff recovered a 
judgment for the full amount of its demand — $8, 920. 55 and interest. 

"June 80, 1900, the Fitchburg Railroacl Co. leased all its railroad and property 
of every description to the Boston & Maine Railroad for the term of 99 year@ 
In the lease the lessee covenanted to pay speeified. rentals, to maintain and 
replace the leased properties in manner indicated, to pay all operating expenses, 
and to pay ' all taxes of every description, Federal, State, and municipal, upou 
the lessor's property, business, indebtedness, income, franchises, or capital stock, 
or said rental, ' and to pay divers other charges. In 1918 an income-tax 
retuIm, under the provisions of the Revenue Acts of 1916 and 1917, was filed 
on behalf of the Fitchl. urg Railroad Co. for the calendar year 1917, upon 
which taxes amounting to $61, 422. 06 were assessed. These taxes were paid to 
the Commissioner of Internal Revenue by the Boston & Maine Railroad pur- 
suant to the term of the lease. The Fitchburg Railroad Co. was consolidated 
with the Boston & Maine Railroad in 1919. " In 1921 the Commissioner of Internal Revenue assessed an additional 
income tax agaiust the Fitchburg Railroad Co. of $8, 920. 55. In doing this he 
treated the payment of $61, 422. 06 made by the Boston & iVIainc Railroad to the 
collector of internal reveuue as additional taxable ineonIe to the Fitchburg 
Railroad Co. to the extent of $65, 842. 6L This additional tax of $8, 920. O5 was 
paid to the collector of internal revenue by the Boston & Maine Iiailroad in 
Julv, 1921. 

"The claim for refund of this additional tax was duly filed with the Com. 
missioner of Internal Revenue, but was never fornially acted upon, and more 
than six months having passed after it was filed, this action was brought for 
the recovery of the tax so paid (under paragraph 20, section 24 of the Judicial 
Code, as amended by section 1810(c), chapter 136, 42 Stat. , 810). " 

The judgment of the district court was appealed to the Circuit Court of 
Appeals for the First Circuit, and upon the facts recited, and unde-, section 239 
of the Iudicial Code, as amended by the Aet of February 18, 1925 (ch. 229, 48 
Stat. , 986, 988), the court of appeals has asked the instruction of the Supreme 
Court upon the following question: 

"Did the payment by the lessee of the income taxes assessable against the 
lessor constitute additional taxable income to such lessor?" 

The merits of this case must be disposed of in accord with the rule already 
laid down fn the Old Colony ease just decided. Like that, it is one in which 
the lessee has paid to the GovcIwment the taxes due under the law from the 



lessor. The payment is made in accord with the contract of lease, and is 
merely a short cut whereby that which the lessee specifically agreed to pav 
as part of the rental effects that payment by discharging the obligation of the 
lessor to pay the tax to the Government. 

Our conclusion is in accordance with the practice of the Department. Treas- 
ury Decision, 2620 (19 Treas. Dec, 411). In answer to a question suggested by 
this cont%, the Commissioner states, in the appendix to the Government's brief 
on reargument in No. 180, that it has been the uniform practice to treat taxes 
paid; where by agreement between the parties the tax laid upon the income 
actually received by one of them has been paid by the other. He refers to the 
decision of the Circuit Court of Appeals for the erst Circuit in the case oi' 

West Em@ Railway Co. v. I)faHey (246 Fed. , 625), where the dividends paid by 
a lessee corporation directly to the stockholders of the lessor corporation were 
held to be income to the lessor under the Revenue Act of October 8, 1918. It 
was carried into Regulations 88, promulgated January 2, 191$ as article 102, 
reading as follows: 

"Am. 102. Leaserl properties. — When a corporation shall have leased its 
property in consideration that the lessee shall pay in lieu of rental an amount 
equivalent to a certain rate of dividends on its capital stock or the interest on 
its outstanding indebtedness, together with taxes, insurance, or other fixed 
charges, such payments shall be considered rental payments and shall be re- 
turned by the lessor corporation as income, notwithstanding the fact that the 
dividends and interest are paid by the lessee direct to the stockholders and 
bondholders of the lessor. The lessee, in making these payments direct to the 
bondholders and the stockholder, does so as the agent of the 1'essor, and the 
latter is none the less liable to return the amounts thus paid as income and to 
pay any tax that may be due thereon. " 

Article 102 of Regulations 88 has been substantially embodied in all sub- 
sequent regulations, as article 546 of Regulations 45, article 547 of Regulations 
62, 65, and 69, and article 70 of Regulations 74, promulgated under the Revenue 
Acts of 19IS, 1921, 1924, 1926, and 1928, respectively. 

Article 109 of Regulations 45, promulgated January 28, 1921, reads as follows: 
"Taxes paid by a tenant to or for a landlord for business property are ad- 

ditional rent and constitute a deductible item to the tenant and taxable income 
to the landlord. , the amount of the tax being deductible by the latter. " 

This provision is also found in article 109 of Regulations 62, arbcle 110 of 
Regulations 65 and 69, and article 180 of Regulations 74. 

In addition to the foregoing general provisions, a specific ruling on this 
question was published in May, 1920, as Appeals and Review Memorandum 16 
(C. B. 2, page 62). The facts in that case are stated by the Commissioner as 
follows: 

"A contract was entered into in July, 1917, between the P Company and the 
M Company, whereby the latter agreed to sell certain goods on a cost-plus 
basis, It was provided that the P Company should pay federal taxes assessed 
on the profits accrued from this contract to the M Company. Performance 
under the contract was made by the M Company during 1918. In October, 1918, 
the P Company closed its books upon an accrual basis and made no provision 
1' or any ta~es arising out of the contract. It was there held that the amount 
of taxes of the M Company paid by the P Company was income to the M 
Company. d'or the year for which such payment was made. This ruling was 
followed not only in the case in which rendered but also as a precedent in all 
other similar cases. " 

The Commissioner says that no single instance has been found where the 
Bureau has departed from this general practice of construing taxes paid under 
the present circumstances to be income to the taxpayer whose tax' liability has 
been discharged in such a manner. 

The Commissioner says that it was the purpose of the instructions to 
establish a consistent policy, and that if they have not been followed in individ- 
ual cases, it is due to an unauthorized departure from the Bureau's Instructions. 
More than this, it should be added that neither before nor since 1928 has any 
algebraic formula been used by the Bureau in computing taxes. 

Not only, therefore, is the conclusion that the question must be answered "Yes" sustained by the practice of the Department under all of the Revenue 
Acts, but the cases cited in the Old Colony case require the same view. 
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SECTION 984. — DEDUCTIONS ALLOWED 
CORPORATIONS. 

ARTICI. E 561: Allowable deductions. 
(Also Section 826, Article 881. ) 

VIII-85-4880 
Ct. D. 96 

INCOME AND EXCESS PIXOIiITS TAXES — REVENUE ACT OF 1918 — DECISION OP 
COURT. 

1. DEDUcTICN — CORPCRATION — COMMIssICNs Fos SALE 0F STocK. 
Commissions paid by a corporation for the sale oi' its capital 

stock are not deductible as a business expense under section 
284(a) 1 of the Revenue Act of 1918. 
2. INVESTED CAPITAL~OMMISSIONS FOR SALE OF STOCII. 

An amount representing commissions paid by a corporation for 
the sale of its capital stock is properly excluded in the computa- 
tion of invested capital under section 326 of the Revenue Act of 
1918. 
8. DEOIsloN AFFIR, IED, 

The decision of the United States Board of. Tax Appeals (8 
B. T. A. , 681) aflirn&ed. 

VIVITED STATEs CIROUIT Co'URT oF APPEALS F08 THE PIRBT CIROUIT. 

Simmons Co. v. Oommtssiouer of Internet Revenue, 

Appeal from Board of Tax Appeals. 

[May 81, 1929. ] 
OPINION. 

ANDERsoN, y. : On December 15, 1924, the Commissioner of Internal Revenue 
notided the petitioner of deficiencies in its income and profits taxes for 1919 of 
$222, 819. 71, and for 1920 of $61, 327. 77. On appeal to the Board of Tax Appeals, 
the deQciencies for 1919 and 1920 were redetermined as $188, 883. 20 and 
$29, 298. 62, respectively. On appeal to this court, the main contentions are: That 
commissions paid by the taxpayer on the sale of its own capital stock are- 
under section 234(a)1 of the Revenue Act of 1M3 (ch. 18, 40 Stat. , 1057, 
1077, 1092) —" deductible as ordinary and necessary expenses iucurred 
in carrying on" its "trade or business"; and that if not so deductible, such 
commissions should be included as part of its invested capital. Thus included, 
they increase the amount on which the taxpayer is entitled to normal profits 
and hence tend to reduce its tax. 

The facts out of which this appeal grows are as follows: In 1M7 the peti- 
tioner issued 20, 000 shares of preferred stock ($2, 000, 000 par value), which 
were sold to bankers for $87. 50 per share. The bankers sold this stock to the 
public at $95 per share. The corporation actually received $1, 750, 000. It 
charged the diiference of $250, 000 as an expense. 

In August, 1919, the petitiouer redeemed the entire 20, 000 shares at 110, and 
made a new issue of 70, 000 shares, paying the bankers $525, 255 in connection 
with the sale of this stock. This sum was also charged as an expense. This 
stock was in part sold to the public at $97 per share and in part exchanged 
for the old issue on terms not now material. 

Deducting the discount of 8 points on 70, 000 shares ($210, 000), the net com- 
mission to the bankers was $815, 255. This sum, petitioner strenuously urges, 
should be deducted from its gross income for 1M9 as an "ordinary and neces- 
sary" expense within the meaning oi' section 284(a), supra. 

(1) The Board adhered to its previous rulings in the appeal of Charles II. 
Lilly Co. (2 B. T. A. , 1058) and Emerson Mfg. Co. (8 B. T. A. , 982), and held 
that bankers' commissions paid for a sale of shares were not deductibie as 
"ordinary and necessary expenses in ca~rying on the business. " 

We think this ruling was right, for the reasons adequately stated in the 
Emerson Mfg, Co. ease (8 B. T. A, 982). While expenses for organization 
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or for obtaining additional capital are frequent in growing and successful 
enterprises, we think it clear that they are not " ordinary and ueeessarV 
expenses" in the productive operations of such concerns within the meaning of 
the tax laws, 

If ihe language used seemed to us doubtful (as it does not), the practically 
contemporaneous eonstruetion by the Treasury Department in its regulations 
would require us to exclude expenses incident to the organization of a corpora- 
tion and the sale of its capital stock as being within the fair meaning of 
"ordinary and necessary expenses incurred in carrying on the business" of 
such corporation. In effect, the iegulations limit deductible expenses to the 
current operating expenses incurred in producing the income. See articles 21, 
101, 582. The case in that regard falls under the familiar rule that eoutem- 
poraneous construction given to au Aet of Congress by the executive oflicers 
charged with its enforcement, though not controlling, is entitled to great weight. 
(Baltsell v. kfitchcll, 8 Fed. (2cl), 428, 480 [T. D. 8668, C. B. IV — 1, 191]. ) 
Compare National Lead, Go, v. United States (252 U. S. , 140, 146), where the 
Supreme Court points out tbe additional weight attaching to such construction 
from the fact that Congress has, by subsequent legislation, giveu it implied ap- 
proval. The construction that only operating expenses are deductible under 
section 234(a)1 was being applied by tbe Treasury Department when Con- 
gress reenacted the provision, in unchanged form, in the Pevenue Acts of 1921, 
1924, 1926, and 1928. (42 Stat. , 254; 48 Stat. , 288; 44 Stat. , 41: 45 Stat. , 799. ) 
See also Bretostcr v. Gage (80 5'ed. (2d), 604, 606 [Ct. D. 50, C. B. VIII — 1, 
229] ); 

(2) The petitiouer's second contention (illustrated by its claim), that the 
payment of $150, 000 as s. commission for the sale of the first issue of $2, 000, 000 
of preferred stock is "something in the nature of an intangible asset in some 
way or other associated with the dollars it was expended to secure, " seems to 
us an untenable, far-fetched uotion — inconsistent with the plain meaniug of the 
tax statutes. 

We agree with the reasoning of the Board of Tax Appeals by which it reaches 
tbe conclusion that invested capital can not be increased by commissions paid 
for the sale of its stock or by discount from par to the purchasers of the stock. 
Section 326(a) reads: 

" That as used in this title the term ' invested capital ' for any year 
means 

"(1) Actual cash bona fide paid id. for stock or shares; 
"(2) Actual cash value of tangible property, other than cash, bona fide paid 

in for stock or shares, 
"(8) Paid-in or earued surplus and uudivided profits; not including surplus 

and undivided profits earned during the year; 
"(4) Intangible property bona fide paid in for stock or shares prior to March 

8 1917 
"(5) Intangible property bona fide paid in for stock or sb. ires ou or after 

March 8, 1917, 
Bv necessary implication, this enu'meration of items of what is "invested 

capital" excludes commissions paid by a corporation for the sale of its own 
stock. Such commissions obviously decrease the amouut of capital available 
for the business operations of the concern. They contrast with the ideas con- 
tained iu "actual ca. sb, " "actual cash value of tangible property, " "paid in or 
earned surplus and undivided profits. " All these add to. the r~urces of the 
corporation. Commissions paid for marketing' stock simply diminish the net 
return from the stocl- issue. Financially, they are equivalent to an issue of 
stock at a discount from par; the par value must be carried as a liability 
vvithout au off-setting equal amount of cash or property. 

The statutory concept as to wliat is "invested capital" is clear, See La Itelle 
Iron Works v. United States (2M U. S. , 377 [T. D. 8181, C. B. 4, 878]); Will- 
cuts v. ilfilton Dairy Co. (275 U. S. , 215 [T. D. 4148, C. B. VII — 1, 288]), revers- 
ing the Court of Appeals for the Eighth Circiiit in 15 Red. (2d), 814. 

The language used in I a Itclle Iron, Works v. United States (256 U. S, . 877, 
378), quoted with approval in Willcuts v Iifilton Dab y Uo. (275 U. S. , 215, 219, 
220), is conclusive against the petitioner's contention. 

The decision of the Board of Tax Appeals is afiirmed. 
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ARTIOLE 561: Allowable deductions. 

[$234, Art. 661. 

VIII — 87-4858 
Ct. D. 105 

INCOME TAX — REVENUE ACTS OF 1918 AND 1921 — DECISION OF COURT. 

1. INcoMK CONTINGENT CGMPENsATICN. 

Where a taxpayer, keepiug its books on the accrual basis, 
contracts with an employee to pay him a bonus equal to a percent- 
age of the amount by which the net profits of the business for 
tlie eutire 5-year term of the contract, calculated on a certain 
basis, exceeded another certain amount, calculated upon another 
basis, which bonus could not be calculated and was not paid before 
the expiration of the contract in 1928, the taxpayer may»ot de- 
duct a certain part of the bonus as an ordinary and necessary ex- 
pense for the years 1920 and 1921 under. section 284(a)1 of the 
Revenue Acts of 1918 and 1921. 
2. DEcisioN AFFIRMED. 

The decision of the United States Board of Tax Appeals (11 B. 
T. A. , 949) aiiirmed. 

UNITED STATES CIRCUIT CCURT oF APPEAI. S F0R THE THIRD CIRcUIT. 

Kanfman Department Stores, Inc. , v. Commissioner of Internal Revenfte. 

Petition for review from the United States Board of Tax Appeals. 

[August 9, 1929. ] 
OPINION. 

BUFFINGTCN, Z. : This tax case involves the ascertainment of the meaning and 
effect of a lengthy contract made by the taxpayer with a ma~ager for com- 
pensation dependent ou five years' service and the profit inuring at the end 
of the term to the taxpayer as a result of such service. The case turns on the 
terms of this particular contract, The facts of the case and the individual 
features of the agreement are fully set forth in the findings and opinion of 
the Tax Board, and by reference thereto we avoid needless repetition. Finding 
no error in the decree of the Board, we limit ourselves to approving its action, 

ARTIULE 561: Allowable deductions. VIII — 87-4855 
Ct. D. 107 

INCOME TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

DEDUcTION — TAx — BoNUs oN INcREAsE oF CAPITAL STocK. 
An amount, paid by a corporation to the State of Pennsylvania 

as a bonus on an increase of its capital stock under the provisions 
of the Pennsyivania act of )Viay 8, 1899 (P. L. , 189), is not deducti- 
ble as a tax under section 284(a)8 of the Itevenue Act of 1918. 

DISTRIcT CCURT OF THE UNITED STATEs FOP THE WEsTERN DIsTRIGT oF 
PENNSYLVANIA. 

Crreensbnrg Coal Co. v. Untted, States of America 

[April 9, 1929. ] 
OPINION. 

SCHCONMAIIER, Judge: The plaintiff sues the United States to recover lt628, 67, 
alleged additional income and profits tax for the calendar year 1929 collected 
by the collector of internal revenue of the twenty-third district of Pennsylvania 
on February 28, 1928. 
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This is an action over which this court has concurrent Qrisdiction under 
paragraph 29(a), section 24 of the Judicial Code, as amended irebruary 24, 
1925 (48 Stat. , 972, eh. 809). 

Tho facts of the case are not in dispute. They are as follows: 
On February 1, 1927, the Commissioner of Internal Revenue assessed an 

additional tax of 81, 495. 74 against the plaintiff, which it paid under protest 
to the collector of internal revenue of the twenty-third district on February 
28, 1927. 

In making the computation of this additional. tax, the Commissioner refused 
to allow as a deduction an amount of $1, 866. 67 which the plaint' paid to the 
State of Pennsylvania as a bonus on an increase of its capital stock under the 
provisions of the Pennsylvania aet of May 8, 1899 (P. 1. , 189). 

On June 27, 1928, the plaintiff IIled a claim for refund in the amount of 
$628. 67, Ivhich represented the approximate amount of the increase of tax 
added by the Commissioner by reason of his refusal to allow the deduction 
claimed by the plaintiff of $1, 866. 67 for bonus paid to the State of Pennsylvania. 

On August 81, 1928, the Commissioner of Internal Revenue disallowed this 
claim for refund. 

Under these facts, we hold as a matter of law that the plalntIIT is not entitled 
to recover. 

In support of this conclusion, we need only say that the court of appeals 
of this cd cult has ruled that the capital stock bonus paid by Pennsylvania 
corporation is not a tax: Re York Silk Mfg. Co. (188 Fed. , 785); Penn'o v. 
VorL SilL Nfg. Oo. (192 Ired. , 81). 

Let judgment be entered in this case in favor of defendant, ARTICLE. 

z 569: Donations. 
(See also Sections 919 anil 986 anil Articles 

98 and 881. ) 
INCOME AND PROFITS TAXES — REVEN'UE ACTS OF 1916, 1917, AND 1918 

DECISION OF COURT. 

VIII — 48-4406 
Ct. D. 194 

1. DEDUCTIoNS — CoRPORATIoNCIIARITABLE CONTRIBUTIoNs. 

Contributions by a corporation to the Red Cross are not de- 
ductible from gross income as ordinary and necessary expenses 
under section 12 oi' the Revenue Act of 1916 and section 2M(a)1 
of the Revenue Aet of 1918. 
2. BKSIs oF CoMPUTETIQN — CoMMISBIDNER's DETERMINATIoN. 

The Commissioner's determination that the taxpayer's books 
were kept on the accrual basis is presumptively eorreet and must 
be sustained where it does not satisfactorily appear that he was in 
error. Accordingly, the taxpayer is not entitled to a credit in 1918, 
under section 288 of the Revenue Aet of 1918, for Iiritish income 
tax paid in that year and assessed on account of income received 
in previous years. 
8. INvEBTED CsPITRL — EhRNED SURPLUs. 

An amount entered on the taxpayer's books ae earned surplus 
representing the dliferenee between the cash purchase price of 
stock and its par value is properly excluded in computing Invested 
capital under section 207 of the Revenue Act of 1917 and section 
826 of. the Revenue Aet of 1918, where the value of the stock at the 
time of its purchase was not in excess of t' he cost. 

CoURT oF CLsIMB oF THE UNITED STATEs. 

2FQes BOIRent Pond Co. v. Th, e United States. 

[May 18, 1929. ] 
OPINION. 

GRAPH&M, Judge, delivered the opiuion of the court. 
This is a suit to recover taxes for which a claim for refund had been IIIed. 

It embraces three grounds of recovery. The first grows out of the claimed 
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right to deduct income and excess profits taxes paid by plaintiff's branch in 
England to the British Government. The second involves invested capital for 
each of the years 1917, 1918, and 1919, and the question whether the value of 
certain stoclr purchased by the plaintiff in 1901 should be allowed as a part of 
its surplus, and the third, whether the plaintiff should be allowed deductions 
for amounts donated to the American Red Cross and other organizations of a 
similar character. 

We will take up the last of these questions flrst, as to the donations to the 
American Red Cross. The facts and the principle of the applicable statutes 
are for all purposes no different from those in Consolidated gas, Electric Light 
d Poscer Co. v. United States (65 C. Cls. , 252, 257, et seq. [T. D. 4182, C. B. 
VII — 2, 294]), where a certiorari was denied on October 15, 1928, and the case 
of Alfred J. Ssceet, Inc. , v. United States [Ct. D. 55, C. B. VIII — 1, 266], 
decided by this court February 4, 1929. It therefore must be held that as to 
the creiit for donations to the Red Cross and other organizations the plaintiff 
can not recover. 

We will next take up the first question of the right to a credit for taxes 
paid the British Government. The right to recover depends in this instance 
upon whether the plaintiff kept its books on an accrual or cash basis. An 
examination of its books and its system of accounts by the Commissioner of 
Internal Revenue satisfied that official that they were kept on an accrual basis 
within the nieaning of the statute, and he so ruled. It is admitted that no 
system of bookkeeping will probably be found which is on a 100 per cent 
accrual basis. In almost every case where books are kept on an accrual basis, 
as a general principle of business, there are instances where certain accounts, 
small and sometimes covering a small percentage, are kept on a cash basis. 
We therefore concur in the ruling of the Commissioner that the books were + 
kept on an accrual basis. 

The court has found that while it appears that some of the accounts of the 
plaintiff were kept upon a cash basis and the British account among them, 
it does not clearly appear what proportion was kept on the accrual basis, or 
that the greater proportion of its business was not kept upon the accrual basis 
as held by the Commissioner of Internal Revenue, and it does not satisfactorily 
appear that the Commissioner was in error in concluding that the books were 
kept upon an accrual basis. 

Without entering into a discussion of when a tax accrues, we conclude from 
what has just been said that the holding of the Commissioner that the books 
were kept upon an accrual basis must be sustained, it not satisfactorilv appear- 
ing that in this he was in error, especially as it does not appear that the plaintiff 
presented any proof of the character of its general books of account in the 
United States either in 1918 or prior thereto. The presumption is in favor of 
the Commissioner's finding and must be overcome. (United States v. Rindskcpf, 
105 U. S. , 418; United States v. Andcr8cn, 269 U. S. , 422 [T. D. 8889, C. B. V — 1, 
179]. ) Where only a relatively small part has been on the cash basis it must 
be held that the income should have been returned upon an accrual basis. 
(United States v. Anderson, supra; W. S. Baratosc cf. Cc. , Inc. , v. Bcscers, 15 
Fed. (2d), 75 [T. D, 8981, C. B, V — 2, 144]; Theodore Stanfield et al. , 8 B. T. A. , 
787, 828, IIyams Ccai, Co. v. United States, 26 Fed. (2d), 805; and the Max 
Schott case, 5 B. T. A. , 79. ) 

Pratt d )jitney atccic. — The plaintiff is here asking for a refund, which was 
refused, growing out oi the following facts: The Commissioner of Internal 
Revenue, in computing the income and excess-profits taxes of the plaintiff for 
the vears 1917, 1918, and 1919, decreased the plaintiff's invested capital by re- 
ducing its earned surplus in the sum of $1, 870, 579. 06, which represented the 
difierence between the cash paid, $154, 420. 94, for 15, 250 shares of. the stock of 
the Pratt ti; Whitney Co. , which the plaintiff took over, and the par value of 
that stock, $100, which the plaintiff claims was its value at the time of the pur- 
chase. The plaintiff had deducted from this par value the cash purchase price 
actually paid and had passed the difference, the said sum of $1, 870, 579. 06, to 
earned surplus. The Commissioner held that it was not earned surplus, that 
the stock was worth the cash sum which the plaintiff paid for it at the time it 
was purchased, and reduced its earned surplus accordingly, and upon this basis 
assessed a deficiency tax for each of these years. 

The question is whether the Commissioner was justified in the action which 
he took. 

The court has found that the Pratt k Whitney Co. stock at the time of the 
purchase was worth no more than what the plaintiff paid for it, viz, $154, 420. 94, 
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that it did not cost the plaintiff any more than this sum, nor was there anything 
other than the cash paid for it contributed by the plaintiff as consideration for. 
it, and that the value of the stock at the time it was purchased and sold to the 
plaintiff was the cash sum paid for it. In view of this finding of the court, the 
case is ruled by La Ite1le Iron, Worits v. Unttecl States (256 U. S. , 877, 887, 888, 
891 [T. D. 8181, C. B. 4, 873]). These considerations dispose of tnis'branch of 
the plaintiff's claim, and the action of the Commissioner of Internal Revenue 
is upheld as to this claim. 

It follows from the foregoing that the plaintiff is not entitled to recover on 
any one of the three claims set forth in its petition. The petition should be 
dismissed, and it is so ordered. 

AR11cx. z 578: Deductions allowed foreign cor- 
porations. 

REVE'NUK ACT OP 1ais. 

VIII — M-4809 
6. G. M. 6601 

Where a foreign corporation has established that it constructed 
or acquired vessels for transportation of men or articles contribut- 
ing to the prosecution of the war, it, is entitled to claim a deduction 
for amortization, but only to the extent that such deduction is con- 
nected with income arising from a source within the United States. 

Computation of amortization deduction allowed foreign corpora. 
tions. 

An opinion is requested on certain questions arising under the 
Revenue Act of 1918 in connection with a claim for amortization 
as a deduction from gross income from sources within the United 
States. 

The taxpayer is a foreign corporation engaged in rendering oceanic 
transportation services. It appears that during the period the 
United States was engaged in the prosecution of the World War, the 
taxpayer constructed or acquired certain vessels for the purpose of 
transporting men or articles contributing to the prosecution of the 
war, and that such transportation services were actually rendered 
during such war period. Not all of the vessels so constructed or 
acquired came into commerce with the United States during the war 
period. . The issues presented for consideration are: 

(1) Whether a foreign corporation engaged in the oceanic trans- 
portation business is entitled. , as a matter oi law, to claim amortiza- 
tion as a deduction from gross income from sources within the 
United States, and 

(9) In the event such a deduction is authorized by the taxing 
statutes, how should the deduction be computed under Treasury 
Decisioil 8887 (C. B. I — 9, 1M), as amended by Treasury Decision 
'4901 (C. B. VII — 9, 188), as it is retroactively applied with the ap- 
proval of the Secretary of the Treasury to years prior to 1991. 

(1) The pertinent provisions of the Revenue Act of. 1918 are as 
follows: 

Szc. 284. (a) That in computing the net income of a corporation sub]eet to 
the tax imposed by section 289 there shall be allowed as deductions: 

(8) In the ease of buildings, machinery, equipment, or other facilities, con- 
structed, erected, installed, or acquired, on or after April 6, 1917, for the 

-production of. articles contributing to the prosecution of the present war, and 
in the case of vessels constructed or acquired on or after such date for the 
transportation of articles or men contributing to the prosecution of the present 
war, there shall be allowed a reasonable deduction for the amortization of. 
such part of the cost of such facilities or vessels as has been borne by 
the taxpayer, but not again including any amount otherwise allowed 
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title oi' previous Acts of Congress as a deduction in computing net 
income. 

(b)» the case of a foreign corporation the deductions allowed in sub. 
division (a), except those allowed in paragraph (2) and in clauses (a), (b), 
aud (c) of paragraph (3), shall be allowed only if and to the extent that they 
are connected with inconie arising from a source within the United States; 
and the proper apportionment and allocation of the deductions with respect 
to sources of income within and without the United States shall be determined 
under rules and regulations prescribed by the Commissioner with the approval 
of the Secretary. 

Since the deduction for amortization provided for by section 
234(a) 8 is not excepted by section 234(b), it follows that a, foreign 
corporation is entitled to claim the dedtiction to the extent provided 
in section 234(b). The right of a foreign corporation to claim 
amortization under the corresponding provisions of the Revenue Act 
of 1021 was expressly recognized by the Bureau in Treasury Decision 
3448 (C. B. II — 1, 102), amending article 184 of Regulations 62. 

It is therefore the opinion of this ofFice that where a foreign cor- 
poration has established that it constructed or acquired vessels for 
the transportation of men or articles contributing to the prosecution 
of the war, it is entitled to claim a deduction for amortization, but 
only to the extent that such deduction is connected with income aris- 
ing from a source within the United States. 

(2) It is the taxpayer's contention in connection with the second 
issue that amortization is allowable not only upon amortizable ships 
engaged in commerce with the United States, but that since ainortiza- 
tion is a general deduction it must be allowed on all amortizable ships 
in the taxpayer's fleet, irrespective of the fact that not all such vessels 
caine into comnierce with the United States during the war period. 

The taxpayer's contention in this respect raises two questions: 
(a) Whether any deduction for amortization may be taken in con- 

nection with vessels which never came into commerce with the United 
States, and 

(5) The proper treatment of the deduction as to those vessels 
which did come into commerce with the United States. 

(e) As to the vessels which never came into commerce with the 
United States during the ainortization period, the taxpayer attempts 
to bring itself within the provision of the statute to the effect that the 
deduction must be connected with income from a source within the 
Unitecl States by contending that ainortization is a general deduction 
to be treated in the nature of an overhead expense, and that that pro- 
portion of the aniortization upon the taxpayer's entire Beet which the 
gross income from sources within the United States bears to the total 

ross income should be allowed as a deduction from gross income 
rom sources within the United States. 
With this contention this once can not agree. This ofFice does not 

consider the deductior, for amortization as being any more general in 
its nature than the other deductions allowed by section 234 of the 
Revenue A. ct of 1918. I'urthermore, it seems evident that Congress 
by section 234(b) expressly recognized that, foreign corporations 
should not be permitted to treat such deductions as being of a general 
nature, but that they must be specifically limited and allowed only to 
the extent that they are connected with income from sources within 
the United States. 
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The provisions of Treasury Decision 8887, as amended. , hereinafter 
noted, specifically carry this intention into practice. That Treasury 
decision applies only to a foreign corporation carrymg on the buai 
ness of tronsportution sesame between points in the U'need 8tates 
one pommes outside the P'mited 8tates. The repeated reference in the 
Treasury decision to "such transportation business" can therefore 
only mean the service between points in the United States and points 
outside the United States. Subdivision (4) of Treasury Decision 
8887, as amended, reads as follows: 

(4) If a foreign corporation subject to this article is also engaged jn a 
business other than that of providing transportation service between points in 
the United States and points outside the United States, the costs and expenses 
(including taxes) properly apportioned or allocated to such other busineas 
should be excluded both from the deductions and from the apportionment 
process prescribed in (I) above; but, for the purpose of determining net in- 
come, a ratable part of any general expenses, losses or deductions which can 
not deflniteIy be allocated to some item or class of gross income, may be de- 
ducted from the gross income from sources within the United States, after the 
amount of such gross income has been determined. Such ratable part should 
ordinarily be based upon the ratio of gross income from sources within the 
United States to the total gross income. 

A. s this language is construed by this oSce, it means that, where 
costs and expenses are incurred by a foreign corporation in carry- 
ing on commerce with any country other than the United States, 
such costs and expenses should be excluded entirely from both the 
deductions and the apportionment process prescribed. in the Treasury 
decision, and that it ~ only as to the costs and expenses which can 
not de6nitely be so allocated that the ratio of gross income from 
sources within the United. States to total gross income is to be ap- 
plied. It follows that, when a foreign corporation uses an amortiz- 
able vessel exclusively in commerce with countries other than the 
United. States, the amortization upon such vessel is a cost, or expense 
which is properly allocable to such service and as such, should be 
excluded both from the deductions and Rom the apportionment 
process prescribed in Treasury Decision 8887, as amended. 

This is manifestly fair. The gross income against which the basic 
ratio under the Treasury decision is applied is only the gross income 
from the transportation service between points within the United 
States and points outside the United States. Furthermore, the gross 
income from sources within the United States should not be bur- 
dened with deductions for costs and expenses incurred in and attrib- 
utable to other services. 

(6) With respect to the amortizable vessels which actually came 
into commerce with the United States, the question presented is 
whether the amortization should be prorated on the basis of the 
number of days the ships were within the territorial limits of the 
United States to the number of days on voyage, or whether the 
ainortization on such vessels should be prorated on the basis of gross 
income from sources within the United States to total gross income 
from. the transportation service between points. within the United 
States and points outside the United States. 

The taxpayer renews its contention that, amortization can not 
de6nitely be allocated to any particular item or class of gross in- 
come and that the second alternative above mentioned should there- 
fore be used. 
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Although allowance for amortization is generally considered as 
an extraordinary method of granting relief fron1 excessively high 
war costs and high war taxes nevertheless, it is comparable to de- 
preciation and obsolescence. (See Holmes I&'ederal Income Tax, 6th 
edition, page 1081, where amortization is defined as a kind of ex- 
traordinary depreciation or obsolescence. ) Each of these deduc- 
tions furnishes a method whereby the taxpayer is assured a return 
of his capital. The deductions are mutually exclusive, in that when 
a taxpayer has recovered his capital back by one 1nethod, he may 
not thereafter have a recovery of the same capital by the u~sc of one 
of the other methods provided for by the statute. (Cf. Appeal of 
$amestown Worsted Mills, 1 8. T. A, 659, C. B. IV — 1, 2. ) T' he 
taxpayer's contention as to the treatment of amortization is no 
n&ore convincing than it would be if advanced with respect to 
depreciation. 

Under Treasury Decision 8887, as amended, depreciation is com- 
puted on a voyage basis — that is to say, the amount of depreciation 
on a particular vessel for one day is first determined. This amount, 
multiplied by the number of days the vessel was actually within the 
territorial limits of the United States, constitutes the depreciation 
deduction allowable against gross income from sources within the 
United States. For the purpose of determining the basic ratio pro- 
vided for in Treasury Decision 6887, as amended, the depreciation 
deduction so computed is included in the numerator and the depreci- 
ation for one day multiplied by the number of days the vessel was 
used in transportation between points in the United States and points 
outside the United States, i. e. , the round trip voyage, is included in 
the denominator. 

The method of determining the d. epreciation deduction provided 
for by. Treasury Decision 8887, as amended, and as outlined above, 
i9 considered generally fair and equitable. and in the opinion of this 
oflice a similar method would be proper in determining the deduction 
for amortization. upon amortizable vessels which came into commerce 
with the United States during the war period. 

C. M. CFF~EsT, 
Cheval Coenae/, Bureau Of Jnternel Revenue. 

SECTION 238. — CREDIT FOR TA. XKS IN CASK 
OF CORPORATIONS. 

ARTrcx, x 611: Credit for foreign taxes. 
REVENUE ACT OP 1921. 

Computation of credit for foreign taxes of aSliated group of 
corporations. (See G. C. M. 6640, page 212. ) 

ARTrczx 611: Credit for foreign taxes. VIII — 40 — 4877 
I. T. 2499 

REVENUE' ACT OF' 1918. 

Taxes paid to Peru on sugar exported. from that country in 1918 
and 1919 under laws Nos. 2148 and. 2727 are export taxes rather than 
income taxes, and may not be claimed as a credit under section 288 
of the Revenue Act of 1918. 
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SECTION 940, — CONSOLIDATED RKTI7RNS OF 
CORPORATIONS. 

ARTIOI, E 681: ASliated corpor'ations. 

REVENUE ACT OF 1921. 

Computation of credit for foreign taxes. (See 6. C. M. 6640, 
page 212. ) 

ARTIOI, E 6M: Consolidated returns. VIII — 86-4842 
Ct. D. 101 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

CONsoLIRATED R~~RN — SEPARATE RETURNG~HANGE oF BAsis— 
COMMissioNER's DiscasrioN. 

Inhere afiibated corporations elect to file separate returns pur- 
suant to section 240(a) of the Revenue A. ct of 1921, it is within the 
discretion of the Commissioner to refuse to allow them to file 
thereafter a consolidated return, and his refusal is not reviewable 
by the courts. 

UNITED STATES CIRCUIT CGURT OF APPEALs, NINTII CIRcUIT 

Alameda Investraent Co. , IIaicley Investnient Co. , Pacific iV ash kIotor Co. , 
appellants, v. John P. 3IOIaaghlin, Collector of Internal. Eevenae, CaRfornia, 
appellee. 

[June 8, 1929. ] 
OPINION. 

RUOIIIN, Circuit Judge: Throughout the year 1922 the Hawley Investment Co. , 
the Pacific Nash Motor Co. , and the Alameda Investment Co. were corporations 
organized and existing under the laws of the State of California. During that 
period Stuart S. Hawley owned or controlled substantially all of the capital 
stock of the Hawley eompanv; the Hawley company owned or controlled sub- 
stantially all of the capital stock of the Motor companv; and Hawley and the 
Hawley company owned or controlled 78I/z per cent of the capital stock of the 
Alameda company. An additional 25 per cent of the capital stock of the Ala- 
meda company was owned by members of the Meek family, related to Hawley 
by marriage. During the year in question the Hawley company and the Motor 
company suffered net losses aggregating in excess of $250, 000, while the Ala- 
ineda company earned a net . income in excess of $120, 000. In March of 1928 
the three corporations made separate income tax returns for the year 1922, 
under the Revenue Act of 1921, showing losses and gain as above indicated, 
snd upon the return of the Alameda company there was paid in taxes during 
the year 1928 the sum of $15, 087. 72. On June ll, 1924, the three corporations 
applied to the Comin. issioner of Internal Revenue for permission. to file a con- 
solidated return of income for the year 1922, pursuant to section 240 of the 
Revenue Act of 1921 (42 Stat. , 260), which provides: 

"(a) That corporations which are aifiiiated within the meaning of this section 
may, for any taxable year beginning' on or after January 1, 1922, mal-e separate 
returns or, under regulations prescribed by the Commissioner with the approval 
of the Secretary, make a consolidated return of net income for the pu17iose of 
this title, in which case the taxes thereunder shall be computed and determined 
upon ihe basis of such return. If return is made on either of such base, all 
returns thereafter made shall be upon the same basis unless permission to 
change the basis is granted by the Commissioner. " 

The Commissioner permitted the Hawley company and the Motor company to 
file a consolidated return, but denied the like privilege to the Alameda coni- 
pany, on the ground that it was not afliliated with the other i, wo corporations 
within the meaning of tbe law, Tbe present action was thereafter instituted 
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against the collector of internal revenue to recover the taxes paid bv the Ala- 
company on its separate return, and from a judgment in favor of the 

defendant the plaintiffs have appealed. 
It will be observed that under the Revenue Act of 1921 corporations which are 

splinted within the meaning of the law may make separate returns or at their 
option a consolidated return, under regulations prescribed by the Commissioner 
of Internal Revenue, with the approval of the Secretary of the Treasury, and 
the basis upon which the retur~ is Inade for the year 1922 controls in succeeding 
years unless permission to change the basis is granted by the Commissioner. 
The separate and consolidated returns diCer widely in form, with different re- 
sults to both the taxyayers and the Government, and it would seem obvious that 
when the taxpayers have once made their election, filed their returns — separate 
or consolidated — and paid their taxes, the election is binding on all parties con- 
cerned. We have not lost sight of the fact that the complaint-alleged that the 
separate returns were made through inadvertence and without knowledge that 
the taxpayers were entitled to make a consolidated return; but the allegation 
was denied by answer and no proof. whatever was offered in its support. Here 
the Alameda company made its separate return and paid its taxes. The return 
was regular in form, the taxes were due the Government and were lawfully 
collected, and the right or power of the Commissioner of Internal Revenue to 
thereafter impose an obligation on either the Government or the collector to 
refund the taxes by permitting a complete change in the return would seem to 
admit of grave doubt, to say the least. But if it be conceded that the Commis- 
sioner had such power in any case, he was under no legal obligation to exercise 
it in behalf of the appellants, and his refusal so to do is not subject to review in 
the courts. Regardless, therefore, of whether the appellants might have made a 
consolidated return in the first instance, the judgment must be affirmed. 

It is so orderwd. 

AaTIOLE 688: When corporations are aj51iateIL VIII — 84 — 4818 
Ct. D. 95 

INCOME TAX — REVENUE ACT OF 1918 — PROCEEDING OF COVRT. 

CONsoLIDxTED RETURN — AFFILIATION. 

Tmo corporations are not entitled to claim affilfation, under 
section 240(b)2 of the Revenue Act of 1918, where persons owning 
30 yer cent of the capital stock of one of the corporations own 
no capital stock of the other, 

DIsTRIOT COURT oF THE UNITED STATE$, DIsTRIcT oF MsssACHUSKTTs. 

Goldsteiw Bros. ANtusement Co. v. Thomas W. White, Collector. 

[July 15, 1929. ] 
OPINION. 

MoRToN, J. : This is an action at law to recover income and profits taxes 
alleged to have been illegally assessed and collected. It is submitted on the 
pleadings and a statement of agreed facts. The question is whether the plain- 
tiff was afiiliated during the tax years 1919 and 1920 with the Natsam I'eatures 
Co. and the Victory Theatre Co. , so that the three corporations were entitled to 
make a consolidated return. 

Nathan E. Goldstein and Samuel Goldstein, tmo brothers, owned 994 shares 
out of 1, 000 in the plaintiff company. In the Natsam company they owned 60 
shares out of 100; the other 40 shares were owned by persons who stood in 
close personal or business relations with them. In the Victory company all the 
stock was owned by the Goldsteins during the year 1919 aud up to 15 September, 
1920; the Government concedes affiliation with the plaintiff up to that date. 
At that time stock was sold to the public; and thereafter to the end of the 
yea1 the Goldsteius owned 68 or 70 per cent of i. he total stock. 

The Goldsteins were managers of theatrical enterprises. The corporations 
here concerned mere part of their general busiuess organization and were oyer- 

92026' — 30 — 22 



f449, . &t. 638. ] 

ated and comimlled:by them. They made xMx charge for clerical or maxxage- 
ment services. against either the Natsam company or the Victory company and 
advanced money to them from time to time without interest. They indorsed 
xxotes of the Victory company to a substantial amount All parties interested 
in these corporations had confidence in the Goldxxteins aud left the nxanagement 
entirely in their hands. 

The question depends un the Itevenue Act of 1918, section 240(b). IJnder 
this statute aNfiatjon exists "(1) if one corporation owns directly or controls 
through closely xdKiated interests or by a nominee or nominees substantially 
all the stock of the other or othxrs, or (2) if substantially aH the stock of two 
or mere corporations is owned m' controHed by the same interests. " 

The Amxxsement company as a corporatioxx had nostock intereat or control 
in these other companies. The plaintif'f's contention is that substantially aH 
the stock of the Amusement comixany, the Natsam company, and the Victory 
company was owned or controlted by the same interests. The interests" 
referred to are the Goldstein brothers and stockholders associated with them. 

The regxxlatioins provide that " The words ' the same interests ' shaH be deemed 
fu mean the same iiaxlividuaI or partnership er the sax' individuals or partner- 
ah1ps, hilt when the . stock of two ox' Inore corporxx(xons xs xxwned or controHed 
by ttwo or move individuals or by two or more ~rships a oexxsolidated return 
is not required unless the percentage of stock held bye tndividual or each 
Ixartxxership ia substantially the same in each of the a%Hated corporations. " 
(Art. 888, Regulatioxxs 45. ) Applying this test to the Natsam company, the 
Goldstein bx'others did not own more than 60 Ixer cent of its stock, and the ether 
stockholders owned no stock (practically speaking) in the Amusement company. 
Xn the Vicl ary compapy, after 15 September, 1920, the GoMsteixxs owned direc6y 
or through the Amusement company 68 or 70 per cent of the stock; the other 80 
or. 82 per cent of the stockholders had no interest in the Amjusement company. 
Evidentially the same interests, as deiixxed by the regulations did not own sub- 
stantiaHy aH the stock of both corporations in the case either of the Natsam 
coaxpaxxy an@ the plaintiff er oi' tixe Victory company and the plaintiff As to 
what is meant by "control" of stock under this statute there has been a diCer- 
ence of judicial opinion. In the &-eat Lekeg Hotel Co. v. Oonwl'sxr~~r (80 F. 
(2d), 1„C. C. A. 7th), the test is thus statedx "They (the corporation) were 
guided in their action by a common interest and their common object was 
attained by aH corporations pursuixxg the eaxxxe methods through the same 
agencies. . ln addition to owning more than one-half of fixe stock, these ' closely 
afliliated interests ' controlled ether stock. " (Evans, Z. ; 80 Z (2d), at 4. ) The 
relatioxxs between the GoMsteins and the minority stockholders in the Natsam 
company and the Victory company were of such character tlxat under the 
principle of this decision the companies were in my opinion affiliated 

Iu the secxxnd cia'cuit the statute has been differently intx. rpzeted. "The 
test is not declared to be control of the business or the policies of the subsidiary 
corporatixxn, but substant'ial Mentity of interest in the er4texIxriae. The theory 
of aiKiation, resulting in a consolidated return for taxes, is that the income 
and invested capital are really the ixxcome aad capital of a single entex~rise, 
though carried on through the instrumentality of several corporations. (Citing 
authorities. ) Only when the outside ixxterest — that is, the interest of the mi- 
nority — is so small as to be practically ne ligible are the two corporations to be 
h. :eated as in receipt of a single incxxxxxe, requiring a consolidated return. " 
(Swan, S. ; Ice 8erxice 0'o v. Cix'v. , 86 P. (9&1), 280 at 281. ) "The msxxage- 
xaexxt ef the business of the corporatioxx is net the control required by the statute. 
It refers to stock controh The fact that the minority is acquiescent, and per- 
mits the majority to menage the business, does xxot prove actxxal control over 
the minority interest. Nor does a control based upon friendslxip or professinnxxl 
relations satisfy the statute. The control of the atocqx ewxxed by the aame 
Interest refers bo bexxeQcial interest. " (Maxxton, S. ; C'nxxx'r. v. Hxrgcih, 80 F. 
(2d) at 640 [Ct. D. 66, C, B. VIIX — 1, 26+. ) 

Iu my opinion, the Ice Service Ce. and the IIirsch cases represent the correct 
'view of the statute. If se, there was clearly no aiiiliation between the plaintiff 
and the Natslxx company for either of the yeans in question, xxor betxveeu the 
plaRxtigf and the Victor'y company fer the period from 15 September, 1926, to 81 
December, 1920. There was aRliation between the plaintiff xxxxd ilxe Victbry 
company thrxxxxgh the year 1919 and during the year %980 to September 15. 

Zxxdgment acccrdingly. 
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VIII — 89 — 4871 
Ct, B. 119 

EXCESS PIIOIrITS TAX — REVE'NUK ACT Olr 1917 — DECISION OP COURT. 

1. CoivsoLm~rzn RETuszv — AIITrroarTT oF CoMMrssroiIES. 
The Commissioner is authorized by the Revenue Act of 19(7 to 

require a consolidated return of affiliated corporations for the 
purpose of the excess proffts tax. The Act, as so interpreted by 
the Commissioner and as so construed by 1"ection 1331 of the Reve- 
nue Act of 1921, is constitutional. 

SAME — AFFILIzrTIoiv. 

Where a corporation engaged in the manufacture and sale of 
candy owns 94. 33 per cent of the steeled of auother corporation which 
produces and supplies corn sirup, an essential portion of its raw 
material, the two corporations are affiliated within the meaning of 
the Revenue Act. of 1917 as construed by section 1331 of the Reve- 
nue Act of 1921. 
3. Srirr — Cr. srM Eon REFrriziz. 

The precise ground upon which the retund of taxes is demanded 
must be stated in the application to the Commissioner and a suit 
in court to recover the tax can uot be based upon an entirely 
different and distinct ground from that presenied to the Commis- 
sioner. 

Corizrr oF CLsrMs oF Trru UrzrTEn STATES. 

National Candy Uo. v. The United, States. 

(February 4, 1929. ] 
OPINION. 

Moss, Zud e, delivered the opinion of the court. 
Plaintiff. , biational Candy Co. , was organized in 1902 and . was engaged in 

the manufacture and sale of candy. In 1906 plaintif organized the Clinton 
Sugar Re6ning Co. (now called the Clinton Corn Syrup Beffirzing Co. ) and 
acquired $566, 000 of the $600, 000 in par value of the common stoc)r of same. 
Plaintif and the Clinton Sugar Re5ning Go. filed separate tax returns for the 
calendar year 1917. The Commissioner of Internal Revenue determined that 
during that year the two companies were affiliated within the meaning of the 
War Revenue Act, of 1917 and the regulations promulgated thereunder, and 
computed and assessed the excess-proffts tax for 1917 against the two corpo. 
rations on a consolidated basis, wliich resulted in the payment by plaintif 
of an additional tax. Claim for refund was duly filed and was rejected. This 
action is for the recovery of the additional tax. 

Section 201, Title II, of the Revenue Act of 1917 (40 Stat. , 303), which is 
the Act creating the excess-proffts tax, contains the following provision: 

"Eoz the purpose of this title every corporation or partnership not exempt 
under the provisions of this section shall be deemed to be engaged in business, 

-and all tke trades anrl bzzsinesses izz. zchich i4 is engaged shall be ireaied as a 
single trade or basiness, cnd all its izzcome from zchatezzer sozzrce derizzed) 
skaR be deezrzed to be recezeed from, szzck trade or bgsAzess. " [Our italics. ] 

Under authority expressly provided in this Act the Commissioner of Internal 
Revenue, with the approval of the Secretary of tlat Treasury, promulgated cer- 
tain regulations for the administration of the Act, Article 77 of said regu- 
lations provides that every corporation shall describe in its returns sll its 
intercorporate relationships with other corporations, and will furnish such 
information in relation thereto as will enable the Commissioner of Internal 
Reverrue to properiy compute the tax on the basis of an equitable accounting. It also provides that "I~'or the purpose of this regulation two or more corpo- 
rations will be deemed to be affiliated (1) when one such corporation owrzs, 
directly or controls through closely affiliated interests or by a nominee or 
nominees, an or substantially aP, of the stock of the other or others, or when 
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substantially all of the stock of two or more corporations is owned by the same 
individual or partnership, and both or all of such corporations are engaged 
in the, same or a closely relate@ business; " i ". " [Our italics. ] Article 
78 authorizes the Commissioner to require the filing of consolidated retui'ns 
of net income and invested capital whenever necessary to more equitably 
determine the invested capital or taxable income, and it further provided that 
if such corporations, when requested to file such consolidated returns, shall 
neglect or ret'use to do so, the Commissioner may cause an examination of the 
books of such corporations to be made and a consolidated statement to be 
made therefrom. In eases where the consolidated returns are accepted, the 
total tax will be computed as a unit upon the basis of the consolidated return, 
and will be allocated to the respective aifiliated companies in such portions 
as may be agreed among them. But if no such agreement is made, the tax 
will be assessed by the Commissioner upon each such corporation in accordance 
with the net income and invested capital properly assignable to it. 

It was under the authority of these regulations that the Commissioner 
determined that the two companies involved herein were aifiliated. We are 
unable to agree with plaintii'f's contention that articles 77 and 78 were un- 
authorized, because contrary to the provisions of the statute. It is a well- 
established rule that a departmental regulation will be upheld unless; in the 
judgment of the court, it is "plainly and palpably inconsistent with law. " 
(Boskc v. Gomingore, 177 U. S. , 459. ) It can not reasonably be contended that 
the regulations in question requiring consolidated returns by aifiliated corpo- 
rations were inconsistent with the provisions of the Act of 1917. On the con- 
trary, such regulations appear to be entirely appropriate for the ends and 
purposes of said Act. Furthermore, it should be noted that the interpretation 
of the Act by the Commissioner of Internal Revenue, as expressed in the fore- 
going regulations, was approved by Congress in the subsequent enactment of 
the Revenue Act of 1918, which embodied in its terrus the essential require- 
ments and provisions of said regulations. (40 Stat. , 1081, 1082. ) It will 
further be observed that by the Revenue Act of 1921, section 1331(c) (42 Stat. , 
319), Congress again incorporated the requirements and provisions of said 
regulations, and provided that "The provisions of this section are declaratory 
of the provisions of Title II of the Revenue Act of 1917. " The theory of 
consolidated returns by aifiliated corporations is now a well-established princi- 
ple of our taxing system. It is not an attempt, as plaintiif urges, . to assess a 
tax against one taxpayer measured by the income of another taxpayer. The 
principle upon which it is based is succinctly stated in article 631 of Treasury 
Regula(ions 69, as follows: 

"Consolidated returns are based upon the principle of levying the tax ac- 
cording to the true net income of a single enterprise, even though the business 
is operated through more than one corporation. Where one corporation owns 
the capital stock of another corporation or other corporations, or- where the 
stock of two or more corporations is owned by the same interests, a situation 
results which is closely analogous to that of a business maintaining one or 
more branch establishments. In the latter case, because of the direct owner- 
ship of the property, the net income of the branch forms a part of the net in- 
come of the entire organization. " 

The constitutionality of the requirement for consolidated returns by aifili- 
ated corporations, as provided by the Revenue Act of 1918, was upheld in rhe 
case of United States v. Whyel (19 Fed. (2d), 260), wherein the court sa. 'd: 
"There is uo question as to the right of two or more corporatioiis to become 
afliliated, and, where such relations are voluntarily assumed by the companies, 
there would appear no valid objection to the application of the statute, as the 
total tax is computed as a unit. The authority to distribute the tax equitabiy 
is vested in the corporations themselves, and it is by no means apparent that 
any hardship or injustice can result from such an arrangement. " 

We conclude, therefore, that the Act of 1917, as interpreted by the Commis- 
sioner and as construed by section 1881 of the Act of 1921, is not in violation 
of the Constitution of the United States in any respect. 

Plaintiff owned 94. 38 per cent of the stock of the Clinton Sugar Refining Co. 
That this percentage brings the case within the meaning of the term "sqb- 
stantislly all, " in the light of the authorities, scarcely needs argument, En 
Mahoning Coa/ Railroad Co. (4 B. T. A. , 928), a holding of 81 per cent of stock 
was held sufficient, and in Waisontoiim Brick Co. (8 B. T. A. , 85), a holding of 
98. 6 per cent was determined to be suKcient. There are ungenerous other deci- 
sions to the same effect. 
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iVith regard to the question as to whether or not plaintiff and the Glinton 
Sugar Refining Co. were, in 1917, engaged in the same or a "closely related 
business, " it must be remembered, in the first place, that plaintiff itself organ- 
ized the Clinton Sugar Refining Co. in 1900 to meet a situs. tion which at that 
time was threatening serious embarrassn&ent to plaintiff in the matter of supply 
of corn sirup. The "Corn products Refining Co, " at that time had a monopoly 
on the production of corn sirup, which is one of the principal ingredients in 
the manufacture of candy, constituting 16 per cent in value of the total of raw 
materials used in such manufacture. There were also rumors that said Corn 
Products Refining Co. was endeavoring to secure control of the important 
users of corn sirup. In these circumstances plaintiff was unable to obtain 
prompt and satisfactory supplies of corn sirup, and determined upon the policy 
of manufacturing its own supply of that material; and it was to effectuate that 
purpose that plaintiff organized the Clinton Sugar Refining Co. It will also be 
noted that the officers and directors of the two companies were the same, aud 
they held the sa&ne relatfve positions in each company, except that the Clinton 
Sugar Refining Co. had two vice presidents, only one of whom was vice presi- 
dent in plaintiff's company, and plaintiff had four directors, only three of 
whom were directors in the Clinton Sugar Refining Co. Plaintii'f company, as 
stated above, owned 94. 83 per cent of the stock. It is impossible to conceive of 
a more striking example of a "closely related business" than that which is 
afl'orded by the facts in the instant case. And the fact that the Clinton Sugar 
Refining Co, , organized by plaintiff for the purpose of supplying an essential 
ingredient for the production of candy, and managed and controlled by the 
same oificers, developed a capacity for the production of a much larger supply 
of the raw material than was needed by plaintiff, and was able to engage in 
a profitable business with the outside trade, does not affect the principle. In 
legal ei'feet, the relationship between the corporations remains precisely the 
same as if the original purpose of supplying plaintiff's own needs for corn 
zirup had been adhered to. Inasmuch as the purpose of the organization and 
operation of the Clinton Sugar ReQning Co. was, in a large part, to produce 
and supply an essential portion of plaintiff's raw material, it is not merely a 
"closely related business, " but might logically be construed as a part of the- 
za~ne business. 

Plaintiff makes the further contention that there should have been added 
to its invested capital, as an alleged organization expense, the sum of $885, 000. 
This contention is not supported by the record. The entire common stock af 
plaintiif company was carried on the books of the company as good wilL Two 
of the items contained in the good will account were as follows: 
To promoter $824, 500 
To purchasers of first preferred stock, as bonus 1, 465, 500 

The first item of $824, 500 represents a block of common stock, of the actual 
value of $64, 900, which was issued to one Edwin Carbin for services in pro- 
moting the organization of the National Candy Co. The second item of 
$1, 465, 500 represents a block of the common stock of the actual value of 
$298, 100, which was issued to the Mississippi Valley Trust Co. , as a bonas. 
This company paid to plaintiff the sum of $1, 000, 000 in cash, and received 
therefor all of the first preferred stock issued by plaintiff company, together 
with the block of common stock mentioned above. These two issues of 
common stock were of the value of $20 a share, or a total of $858, 000. Plaintiff 
contends that these two items represent organization expenses and should be 
added to invested capital. It will first be noted that the items are different 
in character. The stock issued to Edwin Carbin was for services in the pro- 
motion and organization of plaintiiT company, while as to the other item, the 
Mississippi Valley Trust Co. , which had underwritten the first preferred stock 
of plaintiiT company, amounting to $1, 000, 000, paid that amount in cash for 
all of said preferred stock, which was issued and delivered to said company, 
together with a bonus of the common stock of the actual value of $298, 100. 
It is not made to appear that. any part of said stock was issued in considera- 
tion of promotion services. Assuming, however, that both items represent 
a total organization expense of $858, 000 as contended, the elimina'tion of that 

, sum from the good will account, and the addition of same to organization 
;expense, would not ai'feet the amount of invested capital. Ho'ivever, plaintiff 
can not recover on this item, for the reason that same constituted no part of 
the claims for refund presented by plaintiff. In the case of Tacker v. Alexander, 
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(15 Fed. (2d), 856, 275 U. S. , 228 [T. D, 8978, C. B. VI-1, 287]) the elreuit 
court said: 

"The evidezt purposes and objects of this condition (filing of claim) are 
to afford the Commissioner an opportunity to correct errors made by his oRes 
and to spare the parties and the courts the burden of litigation in respect 
thereto. Unless the claimant were required to present to the Couunissioner 
ail of the grounds upon which he relies for refund, the above purposes and 
objects would be partially or entirely defeated. " [Our italics. ] 

While this case was reversed by the Supreme Court on the ground that the 
failure to state the ground in the claim for refund had been waived, the prin- 
ciple announced by the circuit court, as above quoted, remains unaffected. In 
. the case of Red W~g Naming (7O. . v. WQLouts {15 Fed. (2d), 626 [T. D. 8980, 
C. B, VI — 1, 225] ), in which certiorari was denied, the same court said: 

"The yreoQe ground upon which the refund is demanded meat be stated im 
Qe epplieetiee to the Convmissioner, and we think if that is not done, a party 
can not base a recovery in the court upon an entirely different and distinct 
ground from that presented to the Comndsaioner. " [Our italics. ] 

It is further contended by plaintiiT that the Commissioner failed to properly 
allocate the excess-profits tax between plaintiC and the Clinton Sugar Refining 
Co. This particular question was brought to the attention of plaintifl. ' in a 
letter from the defendant, dated March 27, 1920, in which it is state1: 

"In the absence of specific instructions as to how you desire to allocate the 
excess-profits tax, the entire excess-profits tax is credited to the consolidated 
income and the additional tax found due, charged to you. In this ease any 
adjustment desired may be made between the companies on your books. " 

No objection whatever was made to this suggestion, nor was there any 
request for a different allocation, and. no complaint was presented to the 
Commissioner in any claim for refund. Plaintiff is therefore precluded from 
asserting same at this time. See Feokn' v. Llezen4er and Red Wing 3fulting 
Co. v. W~llcmts, above cited. 

We have reached the conclusion that the action of the Commissioner in deter- 
mining that the two companies involved herein were afiiliated in the year 
1917, and in computing and assessing the tax accordingly, was correct. The 
petition will therefore be dismissed. 

ARTrcLE 633: When corporations are afBliated. VIII — 49 — 44GG 

Ct. D. 191 
INCOME TAX — REVENUE ACT OP 1918 — DECISION OF COURT. 

CCNSOLIDATED RETURN — 43FEILIATIDN~NTRoL. 
Where a corporation owns 80 per cent of the capital stock of an- 

other and has an agreement with the remaining stockholder that 
he will not sell his shares to outside interests without first offering 
them to it, the corporation does not own or control substantially all 
the stock of the other so as to authorize aRliation under section 
24)(b)1 of the Revenue A. ct of 1918. 

COURT OP CLh. IMS OIP THE UGATED STSTKS. 

&adheres c5 Co. v. The United Stadt. 

SPECIAL FINDINGS OP FACT 

The plaintiff, Wadhams 5 Co. , is a corporation organized under the laws 
& of the State of Oregon. 

II. 
During the year 1922 and prior years the plaintiff company was engaged iu 

the wholesale grocerv hueless aud also in the manufactuI~g business. During 
1918 the plaintifT company organi"ed the Perfection Manufacturing Co. , a cor. 
poration, for the manufacture of ice-cream cones, and took over all of ~ stock 
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foi' w»ich it paid cash and tangible assets. Prior to 1918 it gave 20 per cent of 
the stock of tlie Perfection Manufacturing Co. to. oue Beu Opitz in consideration 
of his services as an inventor, retaining 80 per cent of the stock of that com- 
p»y Opitz represented hiniself as being an inventor and an expert mechanic 
and he was to develop certain machinery and certain patents which he was at 
that time ivorking on. He was also to further the interests of the Perfectiou 
Manufacturing Co. , and to assist iu making it a financial success. There was 
an agreemeut in writing between Opitz and the taxpayer, Wadhams & Co. , 
whereby Opitz agreed not to sell his stock to outsiders without iirst ofiering it 
to Wadhams & Co. In September, 1918, Opitz left the employ of the Perfection 
Manufacturing Co. , because his plans had not materialized aud. his ideas had 
not worl-ed out successfully and because the corporation had no further use for 
his services. He did uot offer his stock to Wadhams & Co. and Wadhams & Co. 
had made no effort to secure it nd it continued to standi in the uame of Opitz. 

The plaintiK, Wadhams & Co. , for the year 1920 filed a consolidated income 
tax return, including therein the iucome of the Perfection Manufacturing 
Corporation. During 1920 the Perfection Manufacturing Co. had sustained a 
loss of $18, 514. 01; which loss reduced the amount of. the consolidated net in- 
come of the two companies to that extent. The Commissioner of Internal Rev- 
enue held that the companies were not affiliated within the meaning of the 
Act of 1920 aud that Wadhams & Co. should file a separate return, thus 
increasing its income to the extent of $18, 514. 01. 

IV. 

During the year 1920, Wadhams & Co. owned 80 per cent of the stock of the 
Perfection Manufacturing Co. The remaining 20 per cent of the stock was 
that which had been given to Ben Opitz by Wadhams & Co. and was still 
held . by him under the agreement whereby he was not to sell the stock to 
outsiders without first oKering it to Wadhams & Co. Opitz was not employed 
by the Perfection Manufacturing Co. during 1920. He did not offer his stock 
to the corporation, and the corporation made no effort to secure it. The stock 
of the Perfection Manufacturing Co. was of no value in 1920, for Wadhams & 
Co. had advanced to the Perfection Manufacturing Co. all moneys required 
by the Perfection Manufacturing Co. for the original acquisition of the ma- 
chinery. needed by them in the operation, as well as all money needed subse- 
quently ta the extent of $85, 581. 72 before the end of 1920, which had not been 
repaid and which considerably exceeded the value of the tangible asset' ot' the 
Perfection Manufacturing Co. During the year 1920, the Perfectiou Manufactur- 
iug Co. was operated as a department of Wadhams & Co. The officers of 
the Perfection Manufacturing Co. were all selected by Wadhams & Co. or its 
directing oificials. The Perfection Manufacturing Co. occupied a building 
owned by Wadhams & Co. ; it occupied no other quarters, and rent was not 
charged by Wadhams & Co. Products of the Perfection Manufacturing Co. 
were marketed by Wadhams & Co. , involving the employment of some 25 sales- 
men and practically the entire time of a sales manager of Wadhams & Co. 
No charge was made against the Perfection Manufactuiqng Co. by Wadhams & 
Co. for this expense involved in marketing its products except $25 a month 
paid to the secretary of the Perfection Manufacturing Co. by Wadhams & Co. 
The by-laws of the Perfection Manufacturing Co. provided for the decision of 
any question arising at a stockholders' meeting by a majority of the stock- 
holders present. 

V. 

September 15, 1924, the Commissioner of Internal Revenue found an addi- 
tional tax liability of $1, 851. 40 against Wadhams & Co. for 1920, growing out oi 
the disallowance of the aifiliated status. From this decision the plaintiff duly 
appealed November 12, 1924, to the United States Board of Tax Appeals. 
September 9, 1925, the United States Board of Tax Appeals approved the 
determination of the Commissioner. Thereafter, upon demand, the plaintiff 
on December ll, 1925, paid. the sum of $1, 851. 40 to the collector of internal 
revenue at Portland, Oreg. Claim. for refund of the same was duly filed May 
15, 1926, and was rejected by the Commissioner of Internal Revenue July 
15, 1926. 
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VI, 

The plaintifi has at all times borne true allegiance to the Government of the 
United States and has not in any way aided, abetted, or given encouragement 
to rebellion against said Government. It is the sole and absolute oWne«f the 
claim herein presented and has made no transfer or assignment of said. claim 
or any part hereof. 

CoNCLUsioNS or LAW. 

Upon the foregoing special findings of fact, which are made part of the 
1udgment herein, the court decides, as a conclusion of law, that plaintiff is 
not entitled to recover and its petition is therefore dismissed. 

Judgment is rendered against the plaintiff in favor of the United States 
for the cost of printing the record ir this case, the amount thereof to be ascer- 
tained by the clerk and collected by him according to law. 

[March 11, 1929. ] 
OPINION. 

GREEN, Judge, delivered the opinion of the court. 
The facts in the case are clearly and briefiy stated in the findings. The 

case involves the construction of section 240 of the Revenue Act of 1918 (40 
Stat. , 1057), and particularly that portion thereof which reads as follows 
(p. 1089): 

"(b) For the purpose of this section two or more domestic corporations shall 
be deemed to be aihliated (1) if one corporation owns directly or controls 
through closely affiliated interests or by a nominee or nominees substantially 
all the stock of the other or others, 

The plaintiff did not "own directly or control through closely afiiliated in- 
terests" or otherwise "substantially all the stock" of the Perfection company. 
Opitz owned 20 per cent of it and was under no obligations to -sell it to the 
plaintiff. In fact, he did not even offer to sell it, nor did the plaintiff 
endeavor to buy it. True, the plaintiif managed the business of the Perfection 
company and controlled its operations, but in order to come within the:provi- 
sions of the statute the control must be of substantially all the stock, and we 
think there were reasons for this language. The Boston Structural Steel Co. 
case (1 B. T. A. , 1004) is not an authority to the contrary. In-that case 
there was control of all the stock through a right to purchase at any time at 
a fixed price. 

The cases deciding what corporations are afKiated are very numerous, but 
no definite rule can be derived from them. In fact, they can not be entirely 
harmonized. The ultimate conclusion is that the decision must depend largely 
on the particular facts in the case under consideratiou. 

We think the petition should be disinissed, and it is so ordered. 

ARTIGLE 686: Consolidated net income of 
aKliated corporations. 

REvENuE ACT OE 191s. 

VIII — 96 — 4958 
G. C. M. mz8 

No part of. the compensation received by a subsidiary from the 
parent for transportation services rendered by the subsidiary for 
the parent may be allowed as a deductiou under section 28, Mer- 
chant Marine hajj. ct. 

An opinion is requested as to the proper computation in the case 
of the M Company of such deduction as may-be allowable under 
section 28 of the Merchant Marine Act, 1920 (41 Stat. , 997), for the 
purpose of computing net income subject to the profits taxes imposed 
by the Revenue Act of 1918. 

Section 28 of the Merchant Marine Act provides as follows: 
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That the owner of a vessel documented uuder the laws of the United States 
and operated in f'oreign trade shall, for each of the 10 taxable years while so 
oper«ed, beginning with the first taxable year ending after the enactment of 
this Act, be alloived as u cleduction for the purpose of ascertaining his net 
income suliject to the war-profits and excess-profits taxes imposed by Title III 
of the Revenue Aet of 1918 an amount equivalent to the net earnings of such 
vessel during such taxable year, deterniined in aecorrlanee with rules and reg- 
ulations to be niade by tlie boaril: Provided, Tliat such owner shall not be 
entitled to such deduction unless during such taxable year he invested, or set 
aside under rules and regulations to be made by the bo:ird in a trust fund for 
investment, iii the building in shipyards in the United States of new vessels of 
a type and kind approved by the board, an amount, to be determined by the 
Secretary of the Treasurv aud certified by him to the board, equivalent to the 
war-proiits und excess-profi', s tiixes that would have been payable by such 
owner on account of the net earnings of such vessels but for the deduction 
allowed under the provisions of this section: Provided further, That at least 
two-thirds of the cost of any vessel constructed under this paragraph shall be 
paid for out of the ordinary funds or capital of the person having such vessel 
constructed. 

At all times during the taxable year 1920 the 0 Company (herein- 
after called the parent corporation) owned 100 per cent of the shares 
of the capital stock of the M Company (hereinafter called the sub- 
sidiary corporation) . The parent corporation and the subsidiary 
corporation were accordingly affiliated within the meaning of section 
240, Revenue Act of 1918, and articles 681 and 687, Regulations 45 
(1920 edition), and were required to, and. did, file a consolidated 
return thereunder. Both the parent corporation and the subsidiary 
corporation regularly employed the accrual method of accounting in 
keeping their books. The subsidiary corporation, during the taxable 
year 1920, owned a vessel or vessels documented under the laws of the 
United States and operated in foreign trade, The subsidiary corpora- 
tion " invested [or otherwise set aside] * * "' an amount 
equivalent to the war-profilts and excess-profits taxes [ for the taxable 
year 1920] that would have been payable by such owner on account 
of the net earnings of such vessels but for the deduction allowed " 
under section 28 of the Merchant Marine A. ct. The subsidiary cor- 
poration, during the taxable year 1920, transported for the parent 
corporation sundry products in the said vessel or vessels documented 
under the laws of the United States and operated in foreign trade, 
and as a result thereof certain earnings accrued to the subsidiary 
corporation for the services. 

'Under these facts the issue is raised whether a deduction is allow- 
able under section 28, Merchant Marine Act, of the amount, of the 
earnings accrued to the subsidiary corporation during the taxable 
year 1920 for transportation services rendered by it to the parent 
corporation through the medium of vessels owned by the subsidiary 
corporation which were documented as American vessels and oper- 
ated in foreign trade. 

Article 681, Regulations 45 (1920 edition), provides: 
The provision of the statute requiring afilliated corporations to file consoli- 

dated returns is based upon the principle of levying the tax according to the 
true net income and invested capital of a single business euterprise, even though 
the business is operated through more than one corporation. 

'Article 687, Regulations 45 (1920 edition), provides: 
Subject to the provisions covering the determination of taxable net income 

of separate orporations, and subject further to the elimination of intercompany 
sactions, the consolidated taxaMe net income. shall be the combined net 
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income of the several corporations consolidated, except that the net income 
of corporations coming within the provisions of article 635 shall be ta'ken out. 
In respect of the statement of gross income and deductions and the several 
schedules required under Iform 112O, a corporation filing a consolidated return 
is required to prepare aud file such statements and schedules in columnar 
form to the end that the details of tho items of gross income and deductions 
for each corporation included in the consolidation may be readily audited. 

And see, generally, section 240, Revenue Aet of 1918. 
The payment of, or agreement to pay, compensation for the ren- 

dition by the subsidiary of transportation services to the parent 
was clearly an intercompany transaction. Its elimination pursuant 
to article 687, supra, precluded the amount thereof from becoming 
a part of the net income of the subsidiary corporation shown in the 
consolidated return. It follows that the amount thereof never be- 
came a part, of the consolidated net incomes of the parent, and the 
subsidiary. Therefore, no part thereof was subject to tax under 
the provisions of the Revenue Act of 1918 or the regulations pre- 
scribed pursuant thereto. The taxpayer contends nevertheless that 
it is entitled to deduct from the con. solidated net income of the 
aSliated corporations the full amount of the net earnings of the sub- 
sidiary from the transportation services rendered to the parent. The 
contention is without merit. 

To allow a deduction in respect of such earnings wouM be to aHow 
a double deduction; Srst, through the elimination of intercompany 
transactions and, second. , under section 28 of the Merchant Marine 
Act. Did Congress intend through a double deduction twice to 
exempt the owner from taxation as to the earnings of its American 
ships operated in foreign trade& As ln double taxation, Congress 
must clearly express its intention so to do. (See l7nked 8totes v. 
Inde@, 274 U. S. , 2M (T. D. 4046, C. B. VI — 2y 157) (double deduc- 
tion); Crocker v. 3XoPey, 249 U. S. , 228; HeVm~ch v. He/bnon, '276 
U. S. , 288; Putfon v. Bve~o. "y, 184 U. S. , 608, ' Creole, of W'heat Co. v. 
Gv*ond Eork8, 258 U. S. , 825 (double taxation). ) There is nothing 
in the language of section 28 upon which can be predicated any such 
intention. On the contrary, section 28 speaks explicitly of "the war- 
pro6ts and excess-pro6ts taxes that would have been payable by such 
owner on account of the net earnings of such vessels but for the 
deduction allowed under the provisions of this section. " The con- 
clusion necessarily follows that if there are no earnings which would 
be subject to tax but for the deduction allowed. by section 28 of the 
Merchant Marine Act, there can be no deduction under that section. 

It has already been noted that under article 687, supra, all inter- 
company transactions are eliminated, thus efFectuating the principle 
announced in article 681, supra, that the tax in the case of a%iated 
corporations should be levied "according to the true net income and 
invested capital of a single business enterprise, even though the 
business is operated through more than one corporation. " A. s was 
said in General Counsel"s Memorandum 2817 (C. B. VI — 2, 28), an 

intercompany transaction is "productive of neither taxable gain nor 
deductible loss in computing the consolida, ted income of the aSliated 
p'roup. " The expenses to the subsidiary of the transportation sela- 
lces rendered by it to the parent are, of course, reQected in the con- 
solidated net income, but they are there rejected as expenses of the 
single business enterprise carried on, the consolidated net income of 
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whi~h is computed. The profits accrued to the af[Iliated group and 
entering into the consolidated net income are invariably profits from 
the sale or disposition of the article transported (dealings in the 
property with persons outside the affiliation); they are not profits 
arising froln transportation and are not earnings of the vessels as 
such at all. A. s respects a single corporation transporting for itself 
products produced, manufactured, or processed by it, in so far as 
there is any increment as respects transportation in its vessels by the 
ov ner in comparison with tIansportation by another person, the 
increnient is a saving — neither profits nor earnings — and hence never 
chargeable to tax as income. (Cf. Appeal of Anderson k Co. , 6 
B. T. A. , 718. ) The result in the case of transportation by one of an 
afliliated group for another (transportation by the subsidiary for the 
parent, ) under the principles of articles 681 and. 687, supra, is in all 
substance the same. Transportation by the subsidiary results in a 
saving to the afliliated group, but it does not result in earnings 
profits, or income as such, and hence there is nothing to be charged 
to tax. 

Under the regulation-making power conferred upon the United 
States Shipping Board by section 28, it has prescribed that: 

For the purposes of this section and until other rules and regulations are 
promulgated by the United States Shipping Board, the "net earnings" of 
vessels for the taxable year involved shall be determined in accordance with 
rules and regulations of the Bureau of Internal Revenue for the determination 
of net income, for income tax purposes generally. (Article 1, paragraph 7, 
ru1es and regulations relating to section 28 of the Merchant Marine Act, 
1920i adopted bv the United States Shipping Board June 18, 1922. ) 

The principles enunciated. by, and consistently applied under, 
section 240, Revenue A. ct of 1918, and articles 681 to 687, inclusive, 
Regulations 45 (1920 edition), as to the computation of consolidated 
net income must, therefore, be applied under section 28, Merchant 
Marine Act. 

A. ccordingly, in the opinion of this Ofhce, no part of the compen- 
sation received by the subsidiary from the parent for transporta- 
tion services rendered by the subsidiary corporation to the parent 
corporation may be allowed as a deduction under section 28 of 
the Merchant Marine Act. 

C. M. CHAREST, 
General Counge/, Bvtreuv-of Inte&al EeIIenee. 

PART IV. — ADMINISTRATIVE PROVISIONS. 

SECTION 250. — PAYMENT OF TAXES. 

ARTICLE 1011: Compromise of tax cases. VIII — 86-4840 
Ct. D. 99 

FEDERAL TAXES — COMPROMISE — DECISION OF COURT. 

CoMPRoMI8E — SUIT — DEFEivsK — NULIIFYINQ PBOVISIOÃ. 
Where a taxpayer "in order to compromise and settle all con- 

troversies, claims, and liabilities" offers, pursuant to section 8229 
of the Revised Statutes, to pay an amount "in full settlement and 
compromise" of all civil and criminal liabilities in connection with 



taxes, which offer is duly accepted by the authorized ofiIeers of the 
Government, the executed compromise a. greement yrecludes a re- 
covery of any part of the taxes alleged to have been illegally col- 
lected. A provision added to the letter and oPer of the taxpayer 
that "neither this offer of. compromise, nor any payment made or 
action taken thereunder, shall be used as an admission by, or OPer 
in evidence against, Herbert Du Puy ' ~ ' in anv future action 
or proceeding of any nat:ure whatsoever" is repugnant to the main 
purpose of the compromise agreement and is nugatory and unen- 
f orceable. 

CoURT OF CLAIMs oF THE UNITED STATEs. 

Herbert DN Ptty v. Tkie United 8tetes. 

[April 1, 1929. ] 
OPINION. 

GREEN, Judge, delivered the opinion of the court. 
This action is a suit to recover income taxes alleged to have been wrongfully 

assessed against the plaintiff for the years 1916, 1917, 1918, and 1919, as a 
deficiency. The plaintiff paid the amount of the defieiency assessment, filed a 
clainI for refund, and asks judgment for the amount paid. The defendant pleads 
full settlement and compromise of the taxes involved, and also that the taxes 
were due and rightfully collected from the plaintiff. 

The assessments involved grew out of transactions which the plaintiP had 
with certain coryorations and for the most part pertained to income from prop- 
erty which the plaintiff had transferred to them without consideration. As 
far back as 1908, plaintiff and his wife, both of whom possessed great wealth, 
contemplated providing their four children with independent means and, incomes 
by means of transfers of yroperty to them directly, or to corporations for their 
use and benefit. . In pursuance of this purpose, large amounts of propeIty 
vere transferred without consideration directly to their children, or to eor~ 
yorations created or controlled by the plaintiff. In the years 1917, 191, and 
1919 property which had a ma. rket value of nearly $12, 000, 000 was transferred 
to three corporations controlled by the plaintiP, the stock of which, however, 
eventually was held by the children. The total amount transferred;to these 
corporations from 1908 to 1920 approximated $25, 000, 000 in value. 

The yartieular assessments that are fn controversy are set, out. in Finding 
XIX, and they apply to the taxes of 1916, 1917, 1918, and 1919. , An examina- 
tion of the statements with reference to the taxes in controversy contained in 
this finding will show that they were. made chiefiy upon income derived from 
property which the plaintiff had transferred to these corporations consisting of 
dividends, interest, and rentals; also profits on. the sale of stocks and securities 
held by these corporations and obtained from the plaintiff or claimed to be his 
property, the theory of the Government officials being that the transfers made 
by plaintiP were not in good faith and were invalid for that reason, or, at 
least, that the property had-been transferred to corporations which were con- 
trolled by him and used after the enactment of the F'ederal income tax for 
the purpose of evading its provisions. There was also a claim on behalf of 
the Government that interest which was paid to these coryorations by the 
plaintiff on money alleged to have been borrowed from them was not in fact 
paid, and therefore the deduction which plaintiP had taken in his income tax 
by reason thereof was disallowed; and the ConImissioner also disallowed a 
deduction made by plaintiff in his return for 1919 on account of a loss alleged 
to havg been sustained on a sale by him of bonds for a small sum at public 
auction to one-of these corporations controlled, as before stated, by himself. 
In short, the Government contended that all of these transa. ctions set out in 

, Finding XIX as being in dispute were part of a fraudulent scheme of the 
plaintiff to defeat the Government in the collection of income taxes justly 

' due from him for the years named. In suyyort of their respective conten- 
; tions as to the facts, the plaintiff and defendant introduced at great length 
. 
' both oral and documentary evidence, the latter largely in the form of account- 

book entries. It would require too much space to even summarize this evidence. 
' 

The plaintiff paid all of the taxes syecified in I~inding XIX as being in dis- 
pute, together with a penalty thereon, at the time of entering into a contract 
with the defendant, which the defendant alleges was in full settlement of 'all 
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of the additional taxes and penalties assessed against plaintiff and his wife. 
Subsequently, and within the tinie prescribed by the statute of limitations, he 
filed a claiin for refund of the whole:imount of additional taxes and penalty 
paid for his own account. He now vigorously insists that he acted in good 
faith in all of the transactions involved, and that none of these additional 
taxes or penalties were due and owing froui him at the time they were paid. 
Havin within the period of limitations filed a claim for refund, he now asks 
judgment for the whole amount paid for taxes and penalties assessed against 
him at the tinie of the alleged settlement, which he insists is not binding upon 
hiin. The respective contentions of the plaintiff and the defentlant with 
respect to the s«pai'ate itenis of;issessments present llumerous qriestions of 
law and fact which in m my instances are inextricably mingled. 

The plaintiff had a right to give his property to his children or to a cor- 
poration for their benefit, either as stockholders or otherwise, and thereafter 
the income from the propertv transferred could not be rightfully assessed 
against him. It was only necessary that the transfers should be in good 
faith and that the corporations should not be used as a device for enabling 
the plaintiff to escape income taxes while'he in fact kept control and had 
the use of the property. It would have been perfectly easy for the plaintiff 
to have so conducted these transactions and to have had the accounts so kept 
on his own books and the books of the corporations as to demonstrate that 
the transfers were made in good faith and without any purpose to play fast 
and loose with the Government if such was the fact. Either through mis- 
fortune or design in iuany instances this was not done, and his oral testimony 
is so general in its nature that it affords little assistance in explanatiou of 
the transactions which are attacked by the Government. On the other hand 
it must be said that there are some of them which need no explanation, as they 
afford no basis for any claim of fraud or illegality. 

We do not, however, find it necessary to review the voluminous testimony 
oKered and analyze the indefinite and involved entries that appear on the 
accourt books with reference to these transactions in order to determine 
wh'ether, as counsel for defendant contend, the plaintiff was not acting in good 
faith with reference to certain of these transfers and other transactions in 
connectfon with the corporations, and whether they, or some of them, were in 
fact made or entered into for the purpose of defrauding the Government, and 
had in law that effect. In any event, as stated in the letters hereinafter men- 
tioned, a controversy arose between plaintiff and the defendant as to the 
validity of the assessments and taxes involved herein and a contract was 
entered into between the parties, the terms of which control the decision in the 
case, as-will be shown hereinafter. 

The plaintiff and defendant entered into an agreement for full settlement and 
compromise of the taxes involved in the case by and through an offer contained 
in a letter dated November 9, 1920, addressed to the collector of internal revenue 
at Pittsburgh, Pa. , by the plaintiff, a copy of which is set out in Finding XV, 
and an acceptance thereof contained in a reply to this lette'r dated November 12, 
1920, signed by the Commissioner of Internal Revenue. The plaintift, however, 
contends that by reason of a provision included in his letter and offer, no evi- 
dence thereof can be received or considered by the court. It must be conceded 
that if the next to the last paragraph of the letter of plaintiff is applied liter- 
ally the plaintiff's objection to any evidence of a settlement or a payment, there- 
urider, or anything done in relation thereto, must be sustained, and the situation 
is as if the contract and agreement had never been executed. The terms of 
this paragraph are broad and sweeping, and are as follows: 

"Neither this ofter of compromise, nor any payment made or action taken 
thereunder, shall be used as an admission by, or offer in evidence against, 
Herbert Du Puy, %my H. Du Yuy, Morewood Realty Holding Co. , Lansing 
Realty Holding Co. , or Goodwin Sand k Gravel Co. , or their successor nr suc- 
cessors, or representatives, or any of them, in any future action or proceeding 
of any nature whatsoever. " 

We think it needs no argument to prove that a m~-called settlemeut of which 
no evidence cau be given, either in writing or orally, on behalf of one of the 
parties. thereto, is in fact no settlement at all, and if this paragraph must con- 
trol the decision of the court, defemlant's plea of settlement at once comes to 
an end. But as this provision completely nullifies the former provisions in 
plaintiK's letter containing the oKer to pay $1, 972, 016. 81, which was made "in 
order to compromise and settle all controversies, claims, and liabilities, " and 



"in full settlement and compromise" of all civil and criminal Hability 
connection with taxes for the years 1916, 1917, 1918, and 1919, it becomes neces- 
sary to consider whether such a provision in a contract of settlement is 
enforceable. 

In this connection it should be kept in mind that, the parties had beeu for 
some months endeavoring to effeCt a settlement of the taxes in question, and 
frequent conferences between them had been held; and that anally a basis of 
agreemeut had been found and the parties came to a mutual understanding that 
the taxes and penalties assessed against plaiutiif and his wife, Amy H. Du Puy, 
could be settled for the amount sts, ted above. In fact, if oral evidence is 
admissible with relation to the payment aud the terms thereof, the eral evidence 
of the settlement is abundant; but as the provision under consideration excludes 
any evidence of. payment, the oral evidence, if this provision be followed, is 
incompetent, and on account of the reqmrements of the statute with reference 
to settlements„ it may be that it could not be used in any event. 

The question involved has often been considered by ibe courts, with, so far 
as we have been able to ascertain, perfect unanimity of. opinion with reference 
to the construction of contracts in which a clause or proviso is found wholly 
nullifying the main provisions thereof and rendering them of uo force and eifect, 

IievQ v. Ersizor (150 N. C. , 447) is a leading case. The opinion the ein 
quotes with approval from Bishop on Contracts, section 886, as fol)ows: 

"After interpretation has exhausted itself in harmouising the several clauses 
and words, if there is a residue which can not be reconciled, the repugnancy 
must be got rid of by rejecting what will free the writing from it. " 

Also from the same author, section 887; 
"If the main body of the writing is followed by a proviso wholly repugnant 

thereto, it must necessarily be rejected, because otherwise the entire contract 
will be rendered null; but where it can be construed to qualify tbe main pro- 
visions so that all may stand together', it will be permitted to be retained. " 

Also quoting from donee v. Penneifleuniu CasuuIfg Oo. (140 N. C. , 262): 
"It is an undoubted principle that ~ " ~ a subsequent clause irrecon- 

cilable with a former clause and repugnant to the general purpose and intent 
of the contract will be set aside. " 

The oral evidence leaves no doubt that the general purpose and intent of the 
contract was to make a settlement. On two diifereut occasions, once by Mr. 
Wbitaker, special counsel for the Government, and at another time by the Com- 
missioner, the representatives of tbe plaintiff were informed that only a 6nal 
settlemeut-would be agreed to on behalf of the Government. It may be claimed 
that the oral evidence is incompetent. If so, we need only consider tbe contract 
itself, which provides for "full settiement aud compromise, " using the strongest 
aud most explicit terms. If the contention of tbe plaintiff is to be sustained, 
nothing was settled. The two provisions oi the contract are so utterly repug- 
nant that both can not stand. The first expresses the general purpose of the 
contract, . as is shown by both the oral evidence and the contract itself. 

Moreover, if there was not to be a settlement there was no possible object in 
the contract. It accompHshed nothing, was unenforceable, and without con- 
sideration. It bound neither platutiif uor defendant, and ~me merely a scrap 
of paper. 

Beam v. Aetna Life Iwevrunce 6'o. (111 Tenn. , 186) is another leading case on 
the construction of cordiicting clauses in a contract. In the decision in this 
case it is said: 

"When two clauses of a contract are in conflict, the 6rst~overns rather than 
the last. " 

And quoting from I)lackstone: 
"If there be two clauses so totaHy repugnant that they can not stand to- 

gether, the first will be received and the last rejected. " 
A/so from Wieconein iVerine, efc. , BunA; v. W(lkin (95 Wis. , lll): 
"The law is so well settied ou the subject that it can not be contended but 

that if the last clause of the contract is so repugnant to the erst that both can 
not stand, the 0rst must be taken as expressing the co~tract between the 
parties. 

To ihe same effect is 2 Parsons on Contracts, 518, and 8fraue v, Wungrnalgstr 
(175 Pa. , 218). 

Where a construction can be given the latter clause which will be consistent 
with the other terms of the contract and its Inain purposes, the courts bold that 



such a construction should be given it, but th1s rule does not apply where tbe 
latter clause is utterly reyugnant to the main purposes of the contract and 
would nullit'y it. The rule as above stated in such cases is simply tliat the 
latter clause will be rejected and the contract will stand. 

Ii is sugg'ested that a construction might be given the paragraph under con- 
sideratioii which would not be in confiict with the agreement for a settlement and 
compromise. This suggestion is inade on the ground that such was the inten- 
tion of the parties. On this point it is sufficient to say that if such a construc- 
tion could proyerly be g1ven this paragraph of the agreement, it would be as 
fatal to the ylaintiif's cause of action herein as if this paragraph of plaintiff's 
letter were disregarded entirely. 

The plaintiff also contends that the agreement for a compromise and settle- 
ment is void, for the reason that no consideration was received for it. We do 
not think this contention merits extended discussion. PlaintifI' . is correct in 
saying that the evidence shows that when the final figure for compromise and 
settlement was reached, the reyresentatives of the Government had come to the 
conclusion that no larger. amount of taxes than the amount fixed for this item 
and included in the total to be paid coulrl be legally collected, and it is there- 
fore said that the Government yielded or gave up nothing us a consideration for 
the agreement. It is not necessary for us to decide whether a consideration 
would be found in rhe fact that the Government officMs, as the confereiices 
progressed, had been yielding one yoint after another. Any consideratiou, how- 
ever smaH, will support a contract for compromise and. settleinent. Plaintiff's 
agreement to compromise and settle was not simply based on ihe amount of 
taxes which the Government o%cials agreed to accept. There were two other 
very important and moving considerations. The Government agreed to accept 
in compromise of tbe yenalties a sum which not only was more than a million 
dollars less than the amount of yenalties originally assessed, but was many 
thousandk less than the statutory amount of penalties on the taxes as finally 
comyuted. Besides this it was agreed, on behalf of the Government, that all 
right to institute any criminal proceedings or charges would be relinquished, 
and that all liabilities of any nature whatever in connection with the taxes or 
penalties due or claimed to be due, either from the plaintiff or his wife, were 
to be extinguished. It is 1mmaterial whether the plaintiff could in fact be 
legally subjected to these yenaities, or whether he was subject to criminal 
prosecution. It is sufiicient if the representativec for the Government believed 
that such was the ease, as they undoubtedly did, and we hold that there was 
not onlv sufficient but ample consideration for the agreement. 

There was also a still further consideration for the settlement. Part at least 
of tbe income which was in controversy upon which, mider the sett1ement, , the 
plaintiC was to pay ta~es bud theretofore been assessed against corporations 
to which the proyerty had been transferred and ta~es paid thereon by them. 
The contract of settlement provided that these ta~es should be refunded to the 
corporations, . (See last paragraph of plaintiif's letter of November 0, 1920. ) 
This, of. course, was proyer to yrevent the income being taxed both against the 
corporations and the plaintiif, but the Government had the money and it was 
nevertheless a consideration. The fact that there was some delay about this 
payment is immaterial. The corporations hyd some time before filed a claiin for 
refund, and by the settlement the Goverrunent contracted to pay them the 
refund. 

It is also urged ou behalf of the plaintiif that in executing the contract'of 
settlement he acted under duress. It is true that the Government officials 
refused to acceyt the sum finallv agreed upon unless it was paid without protest 
and in compromise and full settlement of the amount claimed. But we can not 
believe that the attorneys on either side were so ignorant as not to know that 
the plaintiff, had he so desired, could have paid or at least tendered this sum 
without making any agreement of settlement; and that whether this amount 
was received by the Government or not, the result would be the same. With 
the exception of the criminal yroceedings mentioued in the agreement and the 
balance of the penalty, the Government could have proceeded no further and the 
plaintiff could have sued for a refund if the payment was accepted on behalf of 
the Government. 'We repeat that there could have been no object in making 
the contract unless it was for the purpose of a final settlement of both civil and, 
criminal liability, and the assurance that the Government would not attempt to 
exact more in either case. 

It seems to be contended also that the yroceedings of the Government with 
reference to collecting the tax and in the negotiations show duress. We need 



not determine whether any courtesies were required in making an exam»atfo 
of plaint, iiT's books or whether at the time this was done the plaintiff was given 
a fu11 opportunity to fnvestigate the case on behalf of the Government. 
it is that as the subsequent conferences between the two parties progressed the 
additional assessments against the plaintiff were discussed item by item and 
were fully understood by him. At these conferences what was said with refer- 
ence to criminal prosecution appears to have been brought in by the plaintffT, 
who wantecl to have the settlement cover this matter. It is well settled that 
the fact that one party to a settlement entered into it reluctantly will not void 

it, and it has even been held that the fact that plafntffT is under arrest at the 
time the compromise is entered into will not be suffleient to defeat it; and, as a 
matter of course, the fact that one of the parties signetl the settlement to avoid 
the trouble and expense of a lawsuit does not amount to intimidation or 
duress, for that is ordinarily the purpose of a settlement. The seizure of 
property bv legal process on a claim made fn good faith will not invalidate a 
compromise settlement. In Uwtted 8tates v. OhtM ck Oo. (12 Wall. , 282, 244), 
it is said: 

"But no case can be found, we apprehend, where a party who, without force 
or intimidation and with a full knowledge of all the facts of the case, accepts 
on account of an unliquidated and controverted demand, a sum less than what 
he claims and believes to be due him, and agrees to aeeept that sum in full 
satisfaction, has been permitted to avoid his act on the ground that this is 
duress. " 

The principle upon which this statement is based applies equally to the con- 
verse of the case, where a party, with full knowledge, pays a sum greater than 
wha. t he claims he should and believes that he ought to pay, and pays it in 
full settleme~t. The facts in the Child's ease much nearer approach duress 
than in the case at bar. Like the instant case, a very large sum was i'nvolved, 
but unlike the instant case, it was stated in the opinion of the Court of Claims, 
from which an appeal had been taken, that the action of the Governuient had 
"reduced them (Child tk Co. ) to the verge of bankruptcy, " and it appeared 
that the plaintiff dfd not sign the receipt voluntarily, but under protest. In 
the ease at bar the plaintiff, during the negotiations for settlement, was repre- 
sented by able attorneys, and both they and the plaintifT knew before the set; 
tlement was signed everything that they know now. In order to successfully. 
defend on the ground of force or duress it must be shown that the party bene- 
fited thereby constrained or forced the action of the injured party, and even 
threatened financial disaster is uot sufficient. (McOorntick v. Ht. Longs, 1(fff 
Mo. , 815, 884. ) That plaintiff, who was at the time under iuclietment in 
connection with the tax return of the Crucible Steel Co. , made the settlement 
to avoid some threatened or possible embarrassment or inconvenience is quite 
plain, but in the case last cited this is said to be usually the moving influence 
in bringing about a settlement. There is nothing in the evfdenue to show any 
threats or intimidation on the part of the Government officia. 

If the counsel for the Government had acted in bad faith, the conclusion 
would be difTerent, but there is nothing in the evidence to show bad faith on 
their part. 

The defendant also urges that the payment of $1, 972, 016. 81 accompanving the 
letter of offer was made without protest, and at the time when it was paid a 
protest was necessary to recover any of it back. It is true that Du Puy stated 
to the collector in substance that he proposed to "push the matter to the end, " 
but this statement was not contained in his letter which went on to Washing- 
ton for determination of whether his ofTer should be accepted. Moreover, it 
was expressly stated at the conferences at which the settlement was made 
that this amount would not be received as paid under protest. In fact, that 
was one of the conditions which the Government oflicials insisted upon if a 
settlement was to be made. 

The plaintiff could have simply paid what the Government officia demanded 
and made a protest if he had desired, without the settlement. He did uot see 
fit to do this, and, consequently, must be held ta have paid without protest. 
It was not until about three years after the payment that a suit could be 
maintained to recover a tax without protest. This was provided by the Revenue 
Act of 1924, section 1014 (48 Stat. , 848). The payment 'was a voluntary one;, 
as we have before found, and we think that plaintiff's suit is also precluded 
by reason of a lack of protest. (United 8tates v. E. Y. c6 Oaba 3fait S. S, Oo. , 
200 U. S. , 488; Eoa v. Edwards, 280 Fed. , 418. ) 
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The conclusions which ive have reached with reference to the contract for 
settlement and the lack of protest make it unnecessary to determine whether 
the taxes paid by the plaintiff were legally ilue and owing to the Government. 
It follows that his petition must be dismissed, and it is so ordered. 

ARTIOLE 1011: Compromise of tax cases. VIII — 36-4848 
Ct. D. 109 

FEDERAL TAXES — COMPROMISE — DECISION OP COURT. 

CoIIPRoMisE — SUIT — DEFENsE. 
Where a deficieney has been assessed consisting of an additional 

tax plus tbe 50 per cent fraud penalty provided by section 250 (b) of 
the Revenue Aet of 1918, and the taxpayer, pursuant to section 8229 
of the Revised Statutes, ofiers "in compromise of all civil aud 
criminal liabilities" an amount equal to 5 per cent of tbe deficiency 
and the payment of the additional tax proper in full, the acceptance 
of such ofl'er by the authorized ofiicers of the Government pre- 
cludes the taxpayer from recovering back any part of the tax so 
paid. 

UNITED STATEs CIRGUIT COURT oF APPEALs, EIGHTH CIRGUIT. 

Ety ct Walker Dry frooits Oo. , a Oorporation, appellant, v. United States of 
America, appellee. 

Appeal from the District Court of the United States for the Eastern District of Missouri, 

[July 29, 1929. ] 
OPINION. 

PHILLIPs, Circuit Judge, delivered tbe opinion of the court. 
This is an action bv Kly 4 Walker Drv Goods Co. against the United States 

to recover, under the provisions of Title 28, section 41, subdivision 20, United, 
States Code, the sum of $465, 741. 10, with interest, on account of income and 
profits taxes alleged to have been erroneously and illegally assessed and collected 
from the Bry Goods companv for the fiscal year ending November 80, 1918. The 
case was tried upon an agreed statement of facts. The district court entered 
judgment for the United States and this is an appeal therefrom. 

The facts are as follows: 
On June 16, 1919, the Dry Goods company filed its original income and profits 

tax return for its'fiscal year ending November 80, 1918, showing a total tax 
liability of $1, 999, 278. 04. Tbe gross income shown by such return was com- 
puted on the basis of inventories which were incorrect. Thereatter, on Octo- 
ber 28, 1919, the Dry Goods company voluntarily filed an amended income and 
profits tax return for such year showing an additional tax liability of $840, - 
856. 02. Such additional tax resulted from the inclusion in the Bry Goods com- 
pany's gross income of inventories omitted from the original return. On De- 
cember 2, 1919, the Dry Goods company filed a claim for abatement in tbe 
amount of $108, 16L58 of the income and profits taxes assessed against it for 
the fiscal year ending November 80, 1918. Thereafter, in April, 1920, an addi- 
tional tax of $299, 706. 82 v as assessed by tbe Commissioner of Internal Revenue, 
together with a penalty of $820, 081. 17, such penalty being 50 per cent of the 
taxes assessed in addition to the taxes shown in the original return. Such acldi- 
tional tax resulted in part from a further correction of the Bry Goods com- 
pany's inventories made under the direction of the internal revenue agent in 
charge at St. Louis. Such penalty was assessed on account of the admitted 
understatemeut of the inventories in the original return of the Dry Goods 

, 
company. 

On May 6, 1920, the Dry Goods company addressed a letter to tbe Commis- 
sioner of Internal Revenue, which read, in part, as follows: 

"SIR: Ely ts Walker Dry GOOdS CO. , a COrpOratinn Within the City Of St. LOuiS 
and State of Missouri, hereby offers in compromise of all civil and criminal 
liability of itself, its ofiicers, directors and employees, in connection with its 
returns for all income, excess and. war profits taxes for the fiscal year ending 

92026 — 80 — 28 
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November 80, 1918, the sum ef $82, 008. 12, being 5 per cent of the deficiency in 
its taxes for 1918. "lt will cause to be deposited on May 7, 1920, with the collector of the first 
district of Missouri, at St Louis, the sum of $881, 709. 44, being the amount ef 
the tax that remains unpaid, viz, $299, 706. 82 and f82, 008. 12, as above stated, 
said sum to be accepted by said collector if this oifer in compromise is 
accepted by the Commissioner. " 

The remaining portions of the letter consisted of statemeuts refutiug the 
claim of intentional fraud on the part of the Dry Goods company and were 
submitted as grounds for reducing the penalties. 

Thereafter, and on May 7, 1920, the Dry Goods company delivered to the 
collector of internal revenue at St. I ouis its cheek for $82, 008. 12, accompanied 
by the following letter: 

"As stated in our offer in comprom'ise of May 6, 1920, addressed to the 
Commissioner of Internal Revenue, we now hand you herewith certified check 
for $82, 0083. 2, which amount we tender in compromise of all liability, both 
civil and criminal, of this corporation and all of its ofiicers, employees, and 
agents for tax liabiHty arising under ihe Revenue Act of 1918 for our fiscal 

year ending November 80, 1918. " 
On May 10, 1920, it delivered to the collector its check for @99, 708. 82, the 

balance due and unpaid on the deficiency taxes for the year ending November 
80, 1918, exclusive of penaltv. On May 27, 1920, the Commissioner of Internal 
Revenue was formally notiiied by the collector that a sum tetaHng $881, 709. 44 
had been paid to him by the Dry Goods company. Such "offer in compromise 
was accepted by the C~ioner of Internal Revenue by and with the con- 
sent of the Secretary of the Treasury on October 20, 1920. " On October 27, 
19&M, the Commissioner of Internal Revenue directed th'e following communica- 
tion to the Dry Goods company, advising it of such acceptance. 

"Ocmsza 27, 19%. 
"ELr 4 W~LKma Dax Goons Co. , "St. Iou4s, %o. 

"GawrrzMzN: I have considered tbe proposition submitted by you on May 
27, 1920, through the collector of internal revenue at St. Ionia, Mo. , as a 
comprende of liabilities on account of your alleged filiug of a false and 
fraudulent, income and profits tax return for the year 1918, and have d'ecided, 
with the advice and consent of the Secretary of the Treasury, to close the ease 
by the acceptance of the following terms: $82, 008. 12 in compromise of all civii 
and criminal liability of Ely k Walker lory Goods Co. , its ofiieers, di~ and 
employees, in connection with its returns for income, excess and war. profits 
taxes for the fiscal year ended November 80, 1918, " 

In this letter the Co~ner made the reference, to wit, "the proposition 
submitted by you on May 27, 1920, through the collector of internal revenue at 
St. Louis, Mo. , " wholly because the payments were reported by the collector to 
the Commissioner on May 27, 3. 920, 

The sole defense set up by the Government to the claim of the Pry Goods 
company was that the taxes had been compromised pursuant to section 158, 
Title 26, United States Code, which reads as follows: 

"The Commissioner of Internal Revenue, with the advice and consent of the 
Secretary of the Treasury, may compromise any civil or criminal case arising 
under the internal-revenue laws instead of commencing suit thereon; and, 
with the advice and consent of the said Secretary and the recommendation of 
the Attorney General, he may compromise any such case after a suit thereon 
has been commenced. Whenever a compromise is made iu any case there shall 
be p"aced on file in the ofiice of the Commissioner the opinion of the Solicitor 
of Internal Revenue, or of the oiiicer acting as such, with his reasons therefor, 
with a statement of the amount of tax assessed, the amount of additional tax or 
penaity imps~ by law in consequence of the rieglect or delinquency of the 
person against whom the tax is assessed, and the amount actually paid in 
accordance with the terms of the compromise. " ~ 

In the agreed statement of facts, the parties stipulated, if, upon the con- 
sideration of the special defense of compromise, the court should 5nd 
Dry Goods company was entitled to recover, that the amount of the )udgment 
should be $410, 185. 45, with interest. 

'Zhe trial court found that the Dry Goods company had entered into 
promise of its tax liability for the 5scal year ending November 80, 1918, 
that such compromise constituted a valid defense to its action. 



The contention of the Dry Goods company is that the compromise related 
solely to its civil and criminal liability for Cling a false return, that the amount 
«pe»alty only was compromised, and that the additional tax was voluntarily 
paid. 

Section 250(b) of the Revenue Act of 1918, in part, provides; 
"If the understatement is false or fraudulent with intent to evade the 

tax, then, in lieu of the penalty provided by section 8176 of the Revised 
Statutes, as amended, for false or fraudulent returns willfully made, but in 
addition to other penalties provided by law for false or fraudulent returns, 
there shaQ be added as part cf the tax 50 per aentavn of the asnount of the de~. " [Italics ours. ] 

It will be noted that under this statute the penalty is added to and becomes 
part of the tax. 

In the instant case, the Commissioner determined that there was a norma! 
tax deiiciency of income and excess profits taxes amounting to $640, 062. 84 and 
found that the original return was false and fraudulent with intent to evade the 
tax. He therefore added a fraud penalty of 50 per cent thereof, or $820, 081. 17, 
and assessed a total tax deficiency of $960, 098. 51. 

Under section 250(b) of the Revenue A. ct of 1918 this fraud penalty was 
added to and became an integral part of the deficiency tax. The normal tax 
and the penalty were constituent parts of the whole deiiciency tax, which under 
the statute constituted a single liability and not an aggregation of separate 
items of UabRity. 

When the negotiations for a compromise were initiated the Commissioner had 
assessed a deticiency tax of $960, 098. 51 and the Dry Goods company had paid 
thereon the amount of additional taxes admitted by its first amended return, or 
$840, 856. 02, leaving a balance due of $619, 737. 49, according to the assessment 
made by the Commissioner. 

Therefore when the parties undertook to agree upon a compromise they 
necessarily dealt not merely with what amount should be paid as penalty, 
but what amount of" the total tax dedciency of $960, 093. 51 should be paid, 
because the Government's claim constituted a single liability of the taxpayer 
and not several distinct items of liability, and such, in our opinion, was the 
intention of the parties. The second paragraph of the letter of May 6, . 1920, 
reads: 

"It wiH cause to be deposited on May 7, 1920, with the collector of the erst 
district of Missouri, at St. Louis, the sum of $881, 709. 44, being the amount of 
the tax that remains unpaid, viz, $299, 706. 82 and $82, 008. 12, as above stated, 
said sum to be accepted by said collector if. this oifer in compromise is 
accepted by the Commis~~oner. " 

It will be noted that in this paragraph the Dry Goods company used the 
language "the sum of $881, 709. 44, " and, referring thereto, further says "said 
sum to be accepted by said collector if this offer in compromise is accepted by 
the Commissioner. " 

Furthermore, in its letter of May 7, 1920, referring to the offer contained in 
its letter of May 6, 1920, the Dry Goods company used this language; 

"As stated in our offer in compromise of May 6, 1920, ~ ~ ~ we tender in 
compromise of all liability, both civil and criminal, of this corporation 
for taa Habihty arising ender Revenue Act of 1018 for car /scat year ending 
Nczember 80, 1918. " [Italics ours. ] 

In this letter written one day after the offer of compromise was written, at 
a time when no thought of a suit to recover any of these taxes assessed for the 
Qscal year ending November 80, 1918, was in the mind of the representative 
of the Dry Goods company, when he came to construe and restate its offer of 
compromise contained in the letter of May 6, 1920, he plainly said that such 
oifer was to compromise not penalty merely, but all tax liability of the Dry 
Goods company for the fiscal year ending November 80, 1918. 

While the Dry Goods company, in its letter of Mav 6, segregated its offer 
into two amounts, one the balance of the tax proper after deducting payments 
already made, namely, $299, 706. 82, and the other 5 per cent of the additional 
normal taxes added by the amended returns of $82, 003. 12, it offered to pay, 
and actually did pay, the total thereof, to wit, "the sum of $881, 709. 44" to the 
collector on the condition that "said sum" should be accepted by the collector 
if the offer in compromise was accepted by the Commissioner. No doubt the 
Drv Goods company had in mind and was seeking a reduction in the penalty 
assessed, and offered to pay on the basis of the tax proper plus a penalty of 5 
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per cent, instead of 50 per cent, yet after segregating the items in its letter~ it 
finally treated both taxes proper and penalty as a single liability, n'ameiy~ 
sum of !@31, 709. 44, " and offered to pay that sum in compromise of its civil, 
criminal, and tax liability. We thinlr it clear from the language employed 
that, the Dry Goods company intended to deal with the total tax defcieicy 
of $960, 093. 51 and offered to pay in compromise of such total deficiency the 
sum of $831, 709. 44. This offer the Commissioner, with the requisite statutory 
approval, accepted in the terms it was made. 

Counsel for the Dry Goods company assert that it in no wise disputed lia- 
bility for the additional normal taxes and was only disputing the amount of 
penalty that should be assessed. Tbev lose sight of the fact that in assessing 
such deficiency the Commissioner assessed a penalty which became a part of the 
deficiency tax and constituted one whole liability. When they admit there 
was a dispute as to the amount of penalty to be added, they admit there 
was a dispute as to the whole liability of which the penalty was an integral 
part. 

But there was a dispute as to the tax liability considered separately and 
apart from the penalty. The amended return of the Dry Goods. company, 

' 

filed October, 1919, showed only an additional tax liability of '$340, 856. 02. On 
the 2d of December, 1919, the Dry Goods company flied a petition for abatement 
of $108, 161. 58 of its taxes for the fiscal year 1918. In April, 1820, the Com- 

'missioner assessed an additional tax of $299, 706. 82. No part of the additions. l 
tax assessed in April, 1920, had, been paid when the offer in compromise was 
made. That offer tendered "the sum of $881, 709. 44, being the amount of the 
tax that remains unpaid, viz, 8299, 706. 82 and $82, 008. 12, " ~ * said sum 
to be accepted by said collector if this offer in compromise is accepted by the 
Commissioner. " 

The Dry Goods company did not admit that $299, 706. 82 vias due and unpaid 
on the tax liability proper. It did not offer to pay or tender these additional 
taxes proper unconditionally. On the contrary, it offered to pay and tendered. 
the full amount of the unpaid taxes proper upon the exinwss condition that its 
offer in compromise should be accepted. When the offer was accepted, there 
was a settlement of the tax liability proper, concerning which theretofore 
there had been a dispute. 

Counsel for the Drv Goods company further lay stress upon the fact that 
the Commissioner, in his . letter of acceptance, referred only to the amount of 
$32, 003. 12. However, the stipulation is to the effect that the offer made on 
May 6, 1920, was duly accepted on October 20, 1920 — seven days before this 
letter was written. Furthermore, the Commissioner's letter and the ofter 
contained in the letter of May 6 must be read together and in the light of the 
payment tendered, and when so read, in our judgment, clearly evinces an 
intent on the part of the Dry Goods company and the Commissioner to com- 
promise both the tax liability proper and penalty. 

We accordingly conclude that the deficiency tax included the penalty and 
constituted an eni, ire, single liability, that this single liability, treated as such 
by the parties, was duly compromised, and that such compromise is a bar to 
this action; 

Afiiirmed. 

A. RTIOLE 1019: A. ssessment of tax. 
REvENDE ACTS OP 191S AND 1921. 

Validity of waiver executed by 6duciary not dependent upon State ' 

law. (See 6. C. M. 6050, page MB. ) 

A. RTICLE 1019: A. ssessment of tax. 
REvENDE ACT OF 1921. 

Collection of tax where waiver for. assessment purposes only was 
given after the expiration of statutory periocL (See Ct, D. 168 
page 268. ) 
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TITLE III. — WAR-PROFITS AND EXCESS-PROFITS TAX 
FOR 1921. 

PART V. — INVESTED CAPITAL. 

SECTION 826. — INVESTED CAPITAL, 

ARTIGLE 881: Meaning of invested capital. 

REVENUE ACT OF 1918. 

Commissions paid for sale of corporation's own stock. (See Ct. 
D. 96, page 817. ) 

ARTIcLE 881: Meaning of invested capital. VIII~899 
Ct. D. 122 

EXCESS PROFITS TAX — REVENUE ACT OF 1918 — DECISION OF COURT 

INVERTED CAPITAL — DEBENTURE NOTEs — CoRPoRATE LIABILITIEs. 
Debenture notes given by a corporation to several of its stock- 

holders to take up outstanding accounts due them 1' or property 
conveyed to it can not be included in computing invested capital 
under section 826 of the Revenue Act of 1918. 

COURT OF CLAIMS OF THE UNITED STATES. 

Union Land Co. , a Corporation, and its agitated corporations, A. II. Stange Oo, , 
Kinkel Lumber Oo. , E. W. Ellis Xrumber Co. , and itfoant Emily Timber Oo. , 
v. The United States. 

[May 6, 1929. ] 
OPINION. 

GREEN, Judge, delivered the opinion of the court. 
The plaintiffs in this case are afliliated corporations and as such Gled a 

consolidated corporation income-profits-tax return for the calenciar year 1918, 
The Commissioner of Internal Revenue made an additional assessment of taxes 
in the amount of $41, 520. 07 above the amount shown to be due by this return. 
The plaintift, the Union Land Co. , paid the amount of this additional assess- 
ment under protest, and having duly filed a claim for refund, brings this suit 
to recover the amount so paid, 

The evidence shows that in 1914 the A. H. Stange Co. , one of the plaintiffs, 
transferred to the Union Land Co. and the Kinzel Lumber Co. , also a plaintiff, 
a large amount of property, including some cash. The two last-named cor- 
porations had the same stockholders as the A. H. Stange Co. , and the stock- 
holders held their stock in the same proportions. The property transferred 
to the Union Land Co. , not including cash to the amount of $60, 000, was entered 
on the books of this company at a value of $8, 481, 882. 61, although in fact its 
value was much greater. The property and cash transferred to the Kinzel 
company amounted to $805, 000, and after this transfer its total assets were in 
book value $815, 000. The property so transferred to these companies, respec- 
tively, was carried upon their books as an asset. The Union Land Co. had, 
including cash, assets of a total book value of $8, 491, 882. 6L Against this 
book value of assets the books showed that capital stock to the amount of 
$245, 000 had been issued and the several stocl-holders had been credited with 
accounts payable in a total amount of $8, 234, 000. Against these stockholders' 
accounts the, Union Land Co: issued debenture notes to its stockholders of a 
face value of $8, 185, 000, leaving a balance of $49, 000 on the accounts, which was 



paid to the stockholders. The Kinzei Lumber Co. issued capital stock to tbe 
amount of $105, 000. Its books showed accounts yayable to its stockholders to 
the amount of $210, 000. Having distributed tbe amount of $70, 000 in cas» the 
Kinzel company issued debenture notes to its stockholders in proyortion to their 
stock holdings to the amount of $140, 000, and thereby extinguished the accounts. 
All of these transactions occurred. in 1914. 

The debenture notes so issued were payable on or before 20 years from date, 
were a lien on the property of the corporation which issued them, and might 
be registered. Otherwise, it was provided that they should pass by delivery and. 
wiihout indorsement 

In luaking its consolidated income tax return for 1918 tbe Union Land Co. 
listed as a liability as then outstanding debenture notes of the Union Land 
Co. in the amount of $2, 940, 000 and of the Kinzel Lumber Co. $140, 000, and 
also in its schedule of capital, surplus, and undivided profits included the 
same amount of debenture notes for each company. The controversy in this 
case is wholly as to whether the amount of these debenture notes could properly . 
be included in the invested capital of the companies which issued them. The 
Commissioner held that they could not, and by reason thereof assessed the 
additional tax which the plaintiffs now seek to recover. 

We know of no vo. lid principle under which the amount of these notes could. 
be held to be part of invested capital. The plaintiffs argue that their issuance 
was not equivalent to making a dividend. We d. o not think that the issuance 
of these notes to take up outstanding accounts due the stockholders constituted 
a dividend, but this does not bring the notes within the deQnition of invested 
capital. 

The Revenue Act of 1918 (40 Stat. , 1057) stated very deQnitely what items 
could be included in invested. capital. There is nothing in these notes or the 
trausactions through which they were issued that ean even remotely be con- 
nected. with the items described and set forth in this statute as constituting 
invesi. ed capital. Among other things, the statute says that- 

"Aetual cash value of tangible property, other than cash, bona Me yaid 
ku for stock or shares, at the time of such yayment, ~ * *" (section 826(a)2) 
is within the meaning of "invested cayital" as used in the title under con- 
sideratiou, and it seems to be claimed that these notes are covered by this 
pl'ovlslon. 

The debenture notes, as before stated, were given to take up and extinguish 
open accolmts due the stockholders. The credits given by these accounts, it 
is true, arose by reason of property being transferred to the corporation by 
tbe stockholders, but neither these accounts nor the notes which were given 
to talre them up were property "paid in for stock or shares. " In fact, neither 
the accounts nor the notes were the property of the corporation. The notes 
passed by delivery and without indorsement and became the property of who- 
ever held them. Although these notes did not nlature for 20 yea. rs, they con- 
stituted an indebtedness and were a 1 ability of tbe corporation and were, as 
before stated, listed as a liability in plaintiffs' return for tbe year involved. ader no sound theory can an ordinary liability such as a bill or bills payable 
become a part of invested capital. 

As the statute also provides that borrowed money shall not constitute a 
part of invested capital, the plaintiffs seek to show that neither these notes nor 
tbe indebtedness represented by them represented borrowed money. In the 
case of Untcrberg 4 Oo. v. Ulled States (84 C. Cls„197, 204 [T. D, 4121, 
C. B. VII-I, 280] ), a ease quite similar to the one at bar, this court held that 
the fund for which the debenture notes iuvolved therein were executed was 
borrowed money, but we do not iind it necessary to determine the question in 
the instant ease. The provision of the statute with reference to borrowed 
money was evidently intended merely to remove any possible doubt as to the 
status of money which had been borrowed. It did not in any way enlarge 
the meaning of the words "invested capital, " as otherwise deGued by the 
statute, and the plaintiffs, in order to ]ustify their contention, must show that 
the debenture notes were within this definition. This they have failed to do. It follows that plaintiff, the Union Land Co. , was not entitled, in making its 
consolidated return, to deduct from [include in7] its invested capital the 
amount of the debenture notes, and that it and its aiiiliated corporagq~ns ean 
not recover herein, 

Judgment will be entered. dismissing plaintiffs' petition. 



ARTIOLE B81: Meaning of invested capital. 

REVENUE ACT OF 1918 

Amount included in earned surplus representing difFerence between 
cash purchase price of. stock and its par value where the value of stock 
at the time of its purchase was not in excess of cost. (See Ct. D. 194, 
page 8o0. ) 

A»ICI. E B81: Meaning af invested capital. 

REVENUE ACT OF 1918. 

Rights under negotiations for a contract that represent no capi- 
tal investment transferred to a corporation in exchange for its 
capital stock. (See Ct. D. 181, page 802. ) 

ARTIOLE B51: Intangible property paid in. VIII-86-484' 
Ct D. 108 

PROFITS TAX — REVENUE A'CT OF 1918 — DECISION OF COURT. 

INvEsTED C~ITMr Was-PROFITs CREDIT — REoRQRNIzxTIoN — Goon 
WII, I. Vai, Ua TioN. 

Where in the case of a reorganization coming under section 860 
of the Revenue Act of 1918 good will was in existence both during 
the taxable year and the pre-war years and is included in invested 
capital for the taxable year but is not refiected in invested capital 
for the pre-war years, the good will must be included in invested 
capital for the pre-war period at the same valuation employed in 
including it in the computation of invested capital for the taxable 
year and sub1ect to the limitations contained in section 626(a)4. 

UNITED STATES CIRcUIT CoURT OP APPEALs Pos THE SEcoND CIRol7IT. 

Loft, Ino. , platnttff, v. Frank K. Bowers, Collector of Infernal Zeoetsse of the 
Vnited atates for the Heoond DtsMet of New York, defendant. 

In error to the District Court of the United States for the Southern District of New 
York 

[December 20, 1928. ] 
OPINION. 

Action by Loft, Inc. , against Prank K. Bowers, collector of internal revenue 
to recover a war-profits tax alleged to have been illegally collected. Judgment 
for defendant, and plaintiff brings error. Afiirmed. 

AUOURTos N. Harm, Circuit Judge: This action was brought to recover 
$86, 772. 99 war-proiits taxes for the year 1918 alleged to have been illegally 
exacted. Prior to the year 1916 the candy business now conducted by the 
plaintiff company was owned by George W. Loft, who did not carry good will 
as an asset on his books. In January, 1916, the business was incorporated with 
an authorized. and issued capital of $4, 000, 000. In computing the taxes for the 
year 1918 the Commissioner allowed a value on good will for invested capital 
purposes of $1, 000, 000, or 25 per cent of the par value of the capital stock of 
the corporation outstanding. In determining the value of the good will in the 
pre-war period for invested capital purposes the Commissioner fixed $1, 000, 000— 
the same figure that be had used for the year 1918. The proof showed that 
the cash value of the good will January, 1911 (the beginning of the pre-war 
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yeriod), was $477, 658. 85, and that the value on January 1, 1916, when 
business was incorporated, was $1, 200, 890, but there was issued against the 
good will stock of the par value of $2, 867, 816. 76. It was never purchased for 
cash but arose from the business. 

The purpose of the war-yrofits tax was to subject to a peculiar burden of 
taxation the income of any business which exceeded what was regarded as a 
normal return upon the capital embarked in it. In order to reach the so-called 
war profit and tax it at 80 per cent under the "third bracket" of section 806 
of the Revenue Act of 1918, which applied to this case, it was necessary to 
compare the earnings of the business between the pre-war period and the war 
period. The tax provided in the third bracket is: "The sum, if any, by which 
80 per centum of the amount of the net incoine in excess of the war profit 
credit (determined under section 811) exceeds the tax computed under the 
first and second brackets. " 

8ection 811 provides: 
"That the war-profits credit shall consist of the sum of: " (1) A specific exemption of $8, 000; and " (2) An amount equal to the average net income of the corporation for the 

prewar period, plus or minus, as the case may be, 10 per centum of the dif- 
ference between the average invested capital for the prewar period and the 
invested capital for the taxable year. " 

It was provided in article 781 of Regulations 45 as follows: 
"War profit ore&At. — Ordinarily the war profits credit consists of the sum 

of the specific exemption of $3, 000 and an amount equal to the average net 
income of the corporation for the prewar period, plus 10 per cent of the excess 
of the invested capital for the taxable year over the average iuvested capital 
for the prewar period, or minus 10 yer cent of the excess of the average 
invested capital for the prewar yeriod over the invested capital for the taxable 
year. " 

Under the regulation above the corporation is entitled to a credit of 10 per 
cent of the amount. by which the invested capital for the taxable year exceeds 
the average invested capital for the prewar years. Thus the lower the invested 
capital for the pre-war year, the higher the amount of 10 yer cent war-profits 
nedit. Manifestly then the valuation of the good will of the plaintiff at more 
than its real worth for the pre-war period correspondingly decreased the 
credit and increased the war-profits tax. 

The correctness of the computation of the Commissioner in his valuation of 
the item of good will depends upon the method to be adopted in valuing in- 
vested capital for the pre-war and taxable years. The basis for determining 
invested capital for any yeai appears in section 826 of the Act. 4(a) and 5 of 
that section includes in invested capital: " (4) Intangible property bona fide paid in. for stock or shares prior to March 
8, 1917, in an amount not exceeding (a) the actual cash value of such prop- 
erty at the time paid in, (b) the par value of the stock or shares issued therefor, 
or (c) in the aggregate 25 per centum of the par value of the total stock or 
shares of the coryoration outstanding on March 8, 1917, whichever is lowest; " (5) Intangible proyerty bona fide paid in for stock or shares on or after 
March 8, 1917, in an amount not exceeding (a) the actual cash value of such 
property at the time paid in, (b) the yar value of the stock or shares issued 
therefor, or (c) in the aggregate 25 per centum of the yar value of the total 
stock or shares of the corporation outstanding at the beginning of the taxabje 
year, whichever is lowest: Provided„That in no case shall the total amount 
included under paragraphs (4) and (5) exceed in the aggregate 25 per centum 
of the par value of the total stock or shares of the coryoration outstanding at 
the beginning of the taxable year;" 

The pre-war period is defined in section 810 of the Act and means the calendar 
years 1911, 1912, and 1918. The value of the good will and intangibles during 
the pre-war years is taken at 8477, 655. 85 and during the taxable year at 
$1, 200, 890. 

In Iia Belle Idion Works v. Untted States (256 U. 8. , 877 [T. D. 8181, C. R. 4, 
878] ), where an appreciation in value of ore lands over the purchase price had 
occurred and the book value of this asset was increased and a stock dividend 
was issued against the increased value, it was held that the appreciation could 
not be treated as "invested capital" before computation of the 
profit tax levied undel the Act of October 8, 1917. The Act of 1917 closely 
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resembles the one now before us and the case cited is controlling authority for 
the proposition that a mere appreciation in value of an asset whether tangible 
or intangible is not "invested capital. " Such has been held to be the rule 
applicable to the Act of 1918 in Lee IIardrrrare Co. v. United States (25 Fed. 
(2d) 42 [T. D; 4205, C. B. VII — 2, 810]); Garrley 3lt. Coal Co. v. Corrirrtissioner 
of Internal Revenne (28 Fed. (2d), 574). See also VVilloats v. Jlitton, Dairtl 
Co. (275 U. S. , 215 [T. D. 4148, C, B. VII — 1, 288] ). 

The statutory provisions of the Act of 1918 which we have cited related to 
a continuous corporation existing during and after the pre-war period. To 
cover the case of an individual conducting a business during the pre-war period 
which he afterwards incorporated (designated as "change of oivnership" in 
the statute) section 880 was enacted. The pertinent clauses are as follows: 

"That in the case of the reorganization, consolidation, or change of ownership 
after January 1, 1911, of a trade or business now carried on by a corporation, 
the corporation shall for the purposes of this title be deemed to have been in 
existence prior to that date, and the net income and invested capital of such 
predecessor trade or business i'or all or any part of the prewar period prior to 
the organization of the corporation uow carrying on such trade or business 
shall be deemed to have been the net income and invested capital of such 
corporation. " If such predecessor trade or business was carried on by a partnership or 
individual the net income for the prewar period shall, under regulations pre- 
scribed by the Commissioner with the approval of the Secretary, be ascertained 
and returned as nearly as may be upon the same basis and in the same manner. 
as provided for corporations in Title II, including a reasonable ileduetion for 
salary or compensation to each partner or the individual for personal services 
actually rendered. 

"If any asset of the trade or business in existence both during the taxable 
year and any prewar year is included in the invested capital for the taxable 
year but is not included in the invested capital for. such prewar year, or is 
valued on a different basis in computing the invested capital for the taxable 
year and such prewar year, respectively, then under rules and regulations to 
be prescribed by the Commissioner with the approval of the Secretary such 
readjustments shall be made as are necessary to place the computation of the 
invested capital for such prewar year on the basis employed in determining the 
invested capital for the taxable vear. " 

The plaintiff contends that the concluding words of section 830, providing 
that in a case like the present. such "readjustments shall be made as are 
necessary. to place the computation of the invested capital for such pre-war 
year on the basis employed in determining the invested capital for the taxable 
year, " require the good will, which was valued at $1, 000, 000, or 88 per cent 
of its actual value of $1, 200, 890, for the taxable year to be valued at the like 
ratio of 88 per ceut of $477, 655. 85, the actual value for the pre-war year. It 
is manifest that if such a trasts were taken an entirely difierent rule would be 
adopted for taxation of a corporation having a continuous existeuce during the 
pre-war and taxable periotl and a business conducted by an individual during 
the pre-war period and afterwards taxed as a corporation for war profits 
under the statutory provisions we have mentioned. Such a result affords the 
strongest reason for rejecting plaintiff's claim. 

The object of the tax in question was to reach abnormal profits due to 
the war and to render them, to a large extent, available to meet the enormous 
expenses of the Government in prosecuting it. A vague intangible like good 
will was not only most difficult to value fairly but was most likelv to increase 
in value because of war conditions. liow carefully an iniiation of its value 
was guarded against is seen from the provisions of section 826(a)4. It would 
seem quite impossible after the decision of La Bette Iron TVortts v. United, 
States, supra, to suppose that an appreciation of the value of such an item 
could be taken as a part of plaintiff's invested capital for the reduction of 
its war profits. 

Now, section 880 makes the invested capital of the predecessor business for 
the pre-war period "prior to the organization of the corporation r ' r the 
invested capital of such corporation. " In other words, it carries back The 
later valuations for the earlier period. Had there been a continuous corpora- 
tion the pre-war valuations would have been taken for the taxable Ireriod. 
By either method the same result would-have obtained, namely, the disregard 
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of increased values for the purpose of increasing the war-profits credit; The 
provision of the last clause of section 880 that "such readjustments shall be 
made as are necessary to place the computation of the invested capital for 
such pre-war year on the basis employed in determining the invested capital 
for the taxable year" in eases where any asset is included in the invested 
capital for the taxable year but is not included in the 1nvested capital for the 
pre-war year or is valued on a difterent basis for the taxable year and the 
pre-war year, is to be construed with the prior clauses of the section. It means 
tor present purposes that any asset which has appreciated in value shall be 
taken just as its value is computed in the invested capital of the taxable 
year. 

Section 326(a) 4 prescribes just how the good will shall be valued as a part of 
invested capital for the taxable year. The actual cash value at the time it was 
paid in was $1, 200, 890; the par value of the stock issued therefor was $2, 867, - 
816. 76; 25 per cent of the par value of the total stock of the corporation out- 
standing on March 3, 1917 (being $4, 000, 000), was $1, 000, 000. By the provi- 
sions of the section the lowest of the three figures must be selected, L e, 
$1, 000, 000. This amount was properly taken by the Commissioner both for the 
pre-war and the 1918 valuation of good will as an item of the invested capitaL 
By this computation the appreciation in value was not regarded and the plaintiIF 
was placed in the position of an ordinary corporation in existence during the 
entire period. Any other adjustment of values would have relieved a war 
profit from taxation and made an unfounded discrimination in favor of 
individuals who incorporated their business. 

It is said that if it had been intended that the same amount should be used 
for both the pre-war year and the taxable year, the statute would have so pro- 
vided. The invested capital for the two periods is in fact usually different be- 
cause new assets paid in 1' or stock as well as accumulated earnings are likely to 
have arisen since the pre-war period. The Act, however, did not provide that 
the invested capital for both periods should be valued' at the same amount but 
on the same basks; that is, under the rules laid down in section 826, supra, and 
without taking into account appreciations in value. 

Judge Knox, who presided at the dial, rightly directed a verdict for the de. 
fendant and the judgment is affirmed. 

ARTIGI, E 864: AfBliated corporations: invested 
capital, 

VIII — 43-4408 
Ct. D. 1M 

EXCEss PROFITS TAX — REvENUE ACT GF 1917 — DECISIGN OP COURT. 

DEDUGTIoN — INTEScoMPANI LossEs. 
The loss to a parent corporation of its investment in the capital 

stock of an afiiliated company, which went into liquidation, and its 
loss of an amount due from its subsidiary on an. open account are 
intercompany losses and are not allowable as deductions in deter- 
mining the excess profits tax of the aifiliated corporations under 
the Itevenue Act of 1917. 

CDUET QF CLAIMs QF THE UNrrED STATEs. 

Utkoa Knkttfmg (7o. v. The Unkted States. 

[May 6, 1929. ] 
OPINION. 

SINNOTT, Judge, delivered the opinion of the court. 
The plaintiff seeks to recover $29, 997. 36, with interest, paid as excess-profits 

tax for the year 1917, on the ground that the Commissioner of Internal Revenue 
refused to allow a deduction of $127, 658. 31 represented as a loss sustained by 
plaintiff in its transactions with one of its subsidiary companies. 

As we view it, the sole question in the case is whether it is proper to 
eliminate intercompany transactions among affiliated corporations in de~min. 
ing the excess-profits tax for the. calendar year 1917 under the provisions of 
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Title II of the Revenue Aet of October 8, 1017 (40 Stat. , 802), and section 1881 
of the Revenue Act of November 28, 1921 (42 Stat. , 810) . 

on May 24, 1012, the plaintiff organized a cl&mpany known as tbe "Airv- 
knit Co. , " which imine was later changed to "Unitee Knitwear Co. , " with a capi- 
tal stock of $100, 000. Tbe plaintiff transferred to the uewly organized coinpany 
its patent rights in a special mesh-knitting machine, which had cost plaintiff 
$50, 000, and plaintiif received therefor $50, 000 par value of the capital stock 
of the new company. Thereafter capital stock of the new company was 
acquired by the plaintiff in the par value of $20, 000, for cash; also goods aud 
merchandise were transferred to the new company and paid for by the trans- 
fer of $80, 000 of its capital stock at par. In this manner the plaintiff between 
August 8, 1912, and December 81, 1912, became the owner of all the capital 
stock of the Unitee Knitwear Co. 

While it was not so stipulated, both the plaintifi and the Unitee Knitwear 
Co. engaged in the manufacture of knit underwear. This is shown by plain- 
tHf's consolidated income tax return for the year 1017 and by the testimony 
of Henry Fischer, bookkeeper of plaintiiT 

In June, 1915, the board of directors of the Unitee Knitwear Co. resolved 
that the company should go into liquidation. As a result thereof the company 
wound up its business and aiTairs during the month of December, 1017. 

During the year 1017 the Unitee Knitwear Co. manufactured no products; 
incurred no expenses or liabilities; had no receipts, except $821, 06 from trans- 
actions prior to this year; made no disbursements, except $10. 21 in payment oi' 
debts incurred prior to this year; and no sales of property or service were 
made, except to the plaintifL 

On January 1, 1917, there was due the plaintiff on open account from the 
Unitee Knitwear Co. $56, 015. 80. Between March 7, 1917, and December 24, 
1917, this account was reduced by transfer of property of the Unitee Knitwear 
Co. to plaintiif, and payments in cash, as set forth in Finding IX, leaving a 
balance due the plaintiff as of December 81, 1017, of $27, 616. 86 due on the 
open account, and $100, 000 on account of the stock of the Unitee Knitwear Co. 

On or about April 1, 1918, the plaintUf duly filed its income and. profits tax 
returns for the year 1017, claiming certain deductions, and paid the taxes 
therein disclosed. Further taxes were paid and adjustments of the taxpayer's' 
accounts were made. 

On January 10, 1924, the plaintiff filed a claim for refund in regard to its 
1917 taxes, upon the ground, . among others, that the Commissioner of Internal 
Revenue had failed to allow as a loss its investment of $100, 000 in the stock 
of the Unitee Knitwear Go. , and the unpaid balance on the open account, 
amounting to $27, 628. 27, as a deduction for the year 1917, both for income and 
excess-profits tax purposes. 

Upon the audit of the plaintiff's income tax return for 1917, in connection 
with the January 10, 1024, claim for refund, the Commissioner of Internal 
Revenue. allowed the sum of $127, 658. 81 as a deduction on account of the loss 
sustained by tbe plaintiff in its transactions with the Unitee Knitwear Co. 
However, in the audit of the plaintifi"s consolidated-profits tax return for 1017 
the Commissioner of Internal Revenue disaUowed the deduction of said sum 
for excess-profits tax purposes on the ground that such deduction could oiily be 
allowed for normal tax purposes and could not be considered in determining 
the excess-profits tax of the consolidation. 

We think that the Commissioner of Internal Revenue was correct in disal- 
lowing tbe sum of $127, 658. 81 as a deduction, with reference to plaintiff's 
excess-profits tax, on account of the loss sustained by plaintiff in its trans. 
action with its subsidiary and afiiliated company, the Unitee Knitwear Co. 

Plaintiff's excess-profits tax for the year 1917 became due under Title II of 
the Revenue Act of October 8, 1917 (40 Stat. , 802). Section 1881 of the 
Revenue Act of 1021 (42 Stat„810) requires consolidated returns, under said 
Title II of the Revenue Act of 1917, for affiliated corporations. 

The following are the pertinent provisions of said section 1881; 
" CONSOLIDATED RETURNS FOR YEAR 1917. 

"Szo. 1881. (a. ) That Title II of the Revenue Aet of 1917 shall be construed 
to impose the taxes therein mentioned upon the basis ot' consolidated returns 
of net income and invested capital in the case of domestic corporations and 
domestic partnerships that were afliliated during the calendar year 1017. 
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"(b) For the purpose of this section a corporation or partnership 
aiTiliated with onc or more corporations or partnerships (1) when suc» cor- 
poration or partnership owned directly or controlled through closely affi»ated 
interests or by a nominee or nominees all or-substantially all the stock of the 
other or others, or (2) when substantially all the stock of two or more cor- 
porations or the business of two or more partnerships was owned by the same 
interests: Provided, That such corporations or partnerships were engaged iu 
the same or a closely related business, 

"(c) The provisions of this section are declaratory of the provisions of Title 
II of the Revenue Act of 1917. " 

The plaintiff and its subsidiary, the Unitee Knitwear Co. , were clearly aifiii- 
ated, under the terms of said section 1881. The plaintiff owned all the stock 
of the subsidiary company. Both companies were engaged in the same business, 
namely, the manufacture of knit underwear. 

We can not agree with the contention of plaintiff that the fact that the 
subsidiary company in 1917 manufactured no products, incurred no expenses or 
liab lities, that its sole activities were to collect certain accounts and to pay 
certain debts, to wind up its affairs, and to turn over to plaintifi all its property, 
in any way relieves plaintiff and its subsidiary from the provisions of section 
1881, above quoted. The relations between plaintiÃ and the Unitee Knitwear 
Co. continued, and they were a unit until the latter company was finally 
liqu'dated in December, 1917. 

It would be an extremely technical evasion of the purpose of the statute to 
hold that a conceded affiliation ceases when the subsidiary ceases to sell and 
manufacture goods, while at the same time the parent company owns all the 
stock of the subsidiary, and the subsidiary continues in business for the purpose 
of winding up its aifairs, turning over its property to the parent, collecting its 
accounts and paying its debts, which very debts and accounts arose out of the 
knitwear business in which both the parent company and the subsidiary were 
engaged. 

The Commissioner was correct in refusing to consider the intercompany 
transactions between plaintiif and its subsidiary, with reference to the excess- 
profits tax. The very purpose of section 1881 of the Revenue Act of 1921, supra, 
was to treat atfiliated corporations as an entity, or. a business unit, and to 
eliminate intercompany transactions. 

This purpose is well stated in Senate Report No. 617, Sixty-fifth Congress 
third session, pages 8, 9, iu explaining section 240 of the Revenue Act of 191(I 
(40 Stat. , 1081), as follows: 

"Provision has been made in section 240 for a consolidated return, in the 
case of afilliated corporations, for purposes both of income and profits taxes. 
A year's trial of. the consolidated return under the existing law (refeimng to 
articles 77 and 78 of Regulations 41, wherein the Commissioner of Internal 
Revenue may require aifiliated corporations to file consolidated returns for the 
purpose of computing their excess-profits tax liability for the taxable year 
1917) demonstrated the advisability of conferring upon the Commissioner 
explicit authority to require such returns. "So far as its immediate eftect is concerned, consolidation increases the tax 
in some cases and reduces it in other cases, but its general and permanent effect 
is to prevent evasion e:hioh can not lie saccessfatty Nocked, ia any other nnty. 
Aroong afilliated corporations it frequently happens that the accepted intercom- 
pany accounting assigns too much income or invested capital to company A and 
not enough to company B. This may make the total tax for the corporation too 
much or too little. If the former, the company hastens to change its accounting 
method; if the latter, there is every inducement to retain the old accounting 
proc-dure, which benefits the affiliated interests, even though such procedure 
was not originally adopted for the purpose of evading taxation. As a general 
rule, therefore, improper arrangements which increase the tax will be discon- 
tinued, while those which reduce the tax will be retained. [Italics ours. ] "Moreover, a law which contains no requirements for conso, 'idation puts an 
almost irresistible premium on a segregation or a separate incorporation of 
activities which would normally be carried as branches of one concel'n. In- 
creasing evidence has come to light demonstrating that the possibilities of evad- 
ing taxation in these and allied ways are becoming familiar to tile t xpayers of the country. While the committee is convinced that the consolidated return 
tends to conserve, not to reduce, the revenue, the committee recommengz ~gz 
adoption not primarily becaase it operatee to prevent evasion, of taaez or b~ 
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of its effect upon the revenue, but because the principle of taaing as a 
business unit what in reat4ty is a business unit is sound, and equitab[e anst 
convenient both to the taxpayer ond to the Government. " [Italics ours. ] 

In appeal of H. S. Crocker Co. (5 B. T. A. , 587); appeal of Farmers Deposit 
National Bank and Affiliated Banks (5 B, T. A. , 520); and United Drug Co. v. 
¹chols (21 I&'ed. (2d), 160), it was held that the Commissiouer of Internal 
Revenue could not tax as income the gain on intercompany transactions. Also, 
in 3laclcechine Bread Co. v. Commissioner (5 B. T. A. , 888); appeal of United 
States Trust Co. (1 B. 'I'. A. , 901); appeal of Thomas Publishing Co. (8 B. T. A. , 
686), the Commissioner of Internal Revenue was sustained in disallowing 
intercompany losses. On the general proposition that intercompany trans- 
actions should be eliminated in computiug consolidated net income and con- 
solidated invested capital, see IIuffalo Forge Co. et al. v. Corn&nissioner (5 B. 
T. A. , 947); appeal of'Hartford R Connecticut Railroad Co. (2 B. T. A. , 211); 
appeal of Gould Coupler Co. (5 B. T. A. , 499, 517 — 519); Gulf Oil Corporation 
v. Lewellyn (248 U. S. , 71). 

We are of the opinion that the plaintiff and the Unitee Knitwear Co. 
were affiliated in the year 1917, and that the Commissioner was correct in re- 
fusing to deduct the intercompany loss of plaintiff in the sum of $127, 658. 81, 
and that plaintiff's petition should be disiuissed. It is so ordered and adjudged. 

SKCTION 327. — SPKCIA. L CASKS. 

ARTIOI, E 901: Treatment of special cases. VIII — 44-4414 
Ct. D. 197 

EXCESS PROFITS TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

SPEUIAL A. ssEssMENT — REPREsENTATIvE CDRPDRATIoNs — CDMMIs- 
sIDNER s DIscBETIDN. 

In compui, ing the tax in the case of a special assessment under 
section 828 of the Revenue Aet of 1918, the selection by the Com- 
missioner as therein provided of the representative corporations 
engaged in a like or similar trade or business is an act of admin- 
istrative discretion which is not reviewable by the courts. 

COURT OF CLAIMS OF THE UNITED STATES. 

Chicago It'rog d Switch Co. v. The United States. 

[May 6, 1929. ] 

MEMORANDUM. 

The p 1ition shows that the plaintiff is a corporation which paid income and 
excess-proiits taxes for the year 1918, and upon this payment it claims to be 
entitled to a refund. More specifieally, the petition allegcs that plaintiff is 
entitled to recover $192, 592. 95 for taxes and interest overpaid, which were 
wrongfully a. nd illegally assessed against the plaintiff by the Commissioner of 
Internal Revenue. The basis of this allegation, as stated in the petition, is that 
the Commissioner undertook to assess its profits tax for the year 1918 in the 
mamier prescribed by section 828 of the RevenueA. ct of 1918 (40 Stat. , 1057), 
but that said profits tax was not the amount which bore the same ratio to 
the net income of plaintiff (in excess of the specific exemption of $8, 000) for 
the calendar year 1918 as the average tax of representative corporations, en- 
gaged in a like or similar trade or business, whose invested capital could be 
satisfactofily determined uncler section 826 of said Act and which were, as 
nearly as may be, similarly circumstanced as compared with plaintiff within 
the meaning of section 828, bore to their average net income for the taxaMe 
year 1918, all as required by said section 828. The petition further al- 
leges in substance that the Commissioner did not select the proper corporations 
for. comparison and:-determination of plaintiff's profits tax, 

The decision in the case at bar is controlled by the ease of IVillianisport 
Iftire Rope Co. v. United-States (277 U. S. , 551 [T. D. 4172, C. B. VII — 2, 828]), 
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In the instant case it will be observed that the plaintiff was granted a special 
assessqpnt under the provisions of section 828, but alleges that by reason of 
the proper eomyaratives not being taken its tax was wrongfully computed In 
other ~ords, the plaintilf claims, in the language of. the statute, that "rep- 
reseniative corporations engorged in a like or similar trade or business" were 
not selected as required by the statute. But in the WilHamsport Wire Rope 
Co. ease, supra, it was beld that this presented a question of administrative 
discretion which is not reviewable by this court. 

The demurrer must be sustained and the petition dismissed. It is so ordered. 

ARTIULE 901: Treatment of special cases. 

REVENUE ACT OF 1918. 

Corporation without invested capital. (See Ct. D. 181, page 802. ) 

ARTicr. E 901: Treatment of special cases. 

REVENUE ACT OF 1918. 

Corporation'8 entire income derived from Government contract on 
cost-plus basis. (See Ct. D. 181, page 809. ) 

SECTION M8. — COMPITTATION OF TA. X IÃ 
SPKCIA. L CA. SES. 

ARTicLE 911: Computation of tax in special 
cases. 

VIII-49 — 4895 
Ct. D. 1M 

ExcEss PRoFITs TAx — REvENUE AcT QF 1918 — nEcisioiv oF coUKT. 

SPzoiAL ASSRSSMRNx NRT Loss — CoMPUTATION oF TAx. 
Where the excess profits tax for the year 1918 is to be computedh 

in the case of a special assessment under section 828 of the Rev- 
enue Act of 1918 and the taxpayer has sustained a net loss for the 
year 1919 which is deducted from net income for 1918 under section 
204 cf that Aet, the rate of tax should be applied to the net in- 
come which results after the deduction of the net loss. 

COURT OF CLAIMS OF THE UNITED STATES. 

Itel/ 8 flo. and Jfoltings-Smith Uo. , Attliate@ Cof7iorations, v. The United Htates. 

[October 22, 1928. ] 
OPINION, 

Moss, Judge, clelivered the opinion of. tbe court. 
Plaintiffs, Bell 8, Co. and. Hollings-Smith Co. , were atbliated corporations, 

and as such they were required to and did Qle joint consolidated income and 
profits tax returns for the years 1918 and 1919. They bad a joint net income 
for the year 19l8 of $74, 768. 78. The Commissioner found that plaintiffs 
were entitled to a special assessment under section 828 of the Revenue Act 
of 19[8 (40 Stat. , 1098), which provides in substance that in cases of abnormal- 
ity with reference to invested capital, or where the commissioner is unable to as 
certain the invested capital, the taxpayer should be required to pay only that 
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sum as profits tax as would be the same percentage oi' its net income as the 
average profits tax paid by fairly comparable concerns. 

For the year 1919 plaintiffs' return showed a net loss of $85, 988. 62. Section 
204 of the Act of 1918 (40 Stat. , 1060), in so far as applicable, is as follows: 

"If for any taxable year beginning after October 31, 1918, and ending prior 
to January 1, 1920, it appears upon the production of evidence satisfactory 
to the Comniissioner that any taxpayer has sustained a net loss, the amount 
of such net loss shall under regulations prescribed by the Commissioner with 
the approval of the Secretary be deducted from the net income of the tax- 
payer for the preceding taxable year; and the taxes imposed by this title and 
by Title III for such preceding taxable year shall be redetermined accordingly. 
Any amount found to be due to the taxpayer upon the basis of such rede- 
terminatimi shall be credited or refunded to the taxpayer in accordance with 
the provisions of section 252. If such net loss is in excess of the net in- 
come for such preceding taxable year, the amount of such excess shall, under 
regulations prescribed by the Commissioner with the approval of the Secretary, 
be allowed as a deduction in computing the net income for the succeeding tax- 
able year. " 

In pursuance of the plain directions of this statute the Commissioner deducted 
from plaintiffs' net income for 1918 the net loss for 1919;ind "redetermined" 
the tax, applying the proper tax rate as determined by the Commissioner 
under the special assessment provision to the newly ascertained net income. 
(See Finding VI. ) 

Plaintiffs contend that Congress intended to provide by sections 204 and 828 
two separate and distinct methods of relief, and that the taxpayer can receive 
the benefit of both remedies only by a separate computation. Their contention 
can best be illustrated by setting forth in this connection the calculation incor- 
porated in plaintiffs' petition. It is as follows: 

Net income for 1918 $74, 766. 78 
Profits tax under section 802 48, 918. 42 
Comparative companies paid 40. 95 per cent of their net income in 

profits tax; 40. 95 per cent of $74, 766. 78 would be 80, 617. 00 
A reduction in profits tax under section 828 alone of 18, 296. 42 
Plaintiffs suffered a net loss in 19(9 of $85, 988. 62. Deducting this 

from 1918 net income leaves 88, 838. 16 
Profits tax redetermined on this sum under section 301 20, 166. 58 
A reduction in profits tax under section 204 alone of. 28, 746. 89 
Adding reductions due to both sections together makes 47, 048. 21 
Deduct total reduction from profits tax under section 802 1, 879. 11 

IÃooMK TAX. 

Deducting the correct profits tax. of $1, 870. 11 from that exacted by 
the Commissioner of $15, 902. 76 leaves additional sum subject to 
12 per cent corporation tax of 14, 082. 65 

Income tax at 12 per cent thereon is 1, 688. 92 

Deducting additional income tax due from overpayment of 
profits tax leaves net overpayment of total tax by plaintiffs 12, 848. 78 

Piaintiffs' theory is manifestly incorrect. Sections 827 and 828 operated 
only to reduce fke rate of profits tax to the average rate paid by fairly com- 
parable concerns. This rate, once determined by the Commissioner, is to be 
applied to plaintiffs' net income, whatever that net income is finally determined 
to be. "Net income" is, in effect, the gross income less certain authorized 
deductions. A proven net loss for the year 1918 [1919] is an authorized deduc- 
tion from the net income for 1918. We are of the opinion that the Commis- 
sioner correctly computed plaintiffs' tax liability. The petition will be dismissed 
and it is so ordered and ad1udged. 



SALES TAX RULINGS. 

TITLE II. PART III. — EXCISE TAXES. (1928) 

SECTION 424. — REFUND OF AUTOMOBILE ACCESSORIES TAX. 

REGULATIONS 47 (1994), SECTION 600 (8): Auto- VIII — 40-4379 
mobile parts and accessories. Ct. D. 113 

EXCISE TAXES — RKVK'NUE ACT OF 1928 — DECISION OF' COURT. 

SUIT — RAR — TAXEs ON PARTS " CR "AccEssoRIEs. " 
Section 424 of the Revenue Aet of 1928 precludes a recovery in 

a suit against a collector instituted subsequent to April 30, 1628, 
for taxes paid on parts or aeeessories for automobiles imposed by 
section 900(8) of the Revenue Acts of 1918 and 1921 and section 
600(3) of the Revenue Act of 1924. The discretionary power 
vested in the Commissioner by section 424, in respect to the refund 
of such taxes, is constitutional and its exercise is not reviewable 
by the courts. 

DIsTBIOT CovET oF THE UNITED STATES FoR THE NORTHERN DIRTRIcT oF OHIo, 
EAsTERN DIVIRIO¹ 

Hterling Spring Co. , plaintiff, v. C. E. Itontzalw~; defendant. 

[May 8, 1929. ] 
OPIIVIO1V. 

JONES, J. : The defendant has filed a motion to dismiss the taxpayer's suit 
bec'ause recovery is precluded under section 424 of the Revenue Aet of 1928, 
which provides as follows: 

" SEc. 424 (Aet of 1928). (a) No refund shall be made of any amouut paid 
by or collected from any manufacturer, producer, or importer in respect of 
the tax imposed by subdivision (3) of section 600 of the Revenue Act of 1924, 
or subdivision (8) of section 900 of the Revenue Aet of 1921 or of the Revenue 
Aet of 1918, unless either— 

"(1) Pursuant to a judgment of a court in an action duly begun prior to 
April 80, 1928; or 

"(2) It is established to the satisfaction of the Commissioner that such 
amount was in excess of the amount properly payable upon the sale or lease 
of an article subject to tax, or that sech amount was not collected, directly 
or indirectly, from the purchaser or lessee, or that such amount, although 
collected from the purchaser or lessee was returned to him; or 

"(8) The Commissioner certifies to the proper disbursing OQieer that such 
manufacturer; producer, or importer has filed with the Commissioner, under 
regulations prescribed by the Commissioner with the approval of the Secretary, 
a bond in such sum and with such sureties as the Commissioner deems necessary, 
conditioned upon the immediate repayment to the United States of such portion 
of the amount refunded as is not distributed by such manufacturer, producer, 
or importer, within six months after the date of the payment of the refund, to 
the persons who purchased for purposes of consumption (whether from such 
manufactuI'er, producer, importer, or from anv other person) the articles in 
respect of which the refund is made, as evidenced by the affidavits (in such 
focus and containing such statemeuts as the Commissioner may prescribe) of 
such purchasers, and that such bond, in the case of a ela. im allowed after Feb- 
ruary 28, 1927, was filed before the allowance of the claim by the Commissioner. " 

(858) 
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e plaintiff's action is for the recovery of taxes alleged to have been unlaw- 
fully collected under subdivision (8) ol section 900 of the Revenue Act of 1921 
ancl subdivision (8) of section 000 of the Revenue Act oi 1924. 

The district court has original jurisdiction of. cases arising under the revenue 
lavvs generally aml except as special le islation provides otherwise. Where the 
United States is to be made liable to the payment of. money by suit or otlierwise, 
Congress. has power to withhold or grant such liabilitv. Suit and judgment 
against the collector of internal revenue for taxes wrongfully assessed, while in 
the nature of a personal action against such collector, is nevertheless a vain 
proceeding without the certificate ot probable cause transterring his liability to 
the United States. With respect to so-called excise taxes imposed under the 
Acts covered by section 424 of the Act of 1928, the collector seems to have been 
protected against liability for taxes wrongfully collected, unless such liability 
is in the form of a judgment obtained iu an action duly begun prior to April 
80, 1928. 

The Congress has the right by law to graui; exclusive power to the Commis- 
sioner to exercise discretionary and final jurisdictiou respecting the tax liability, 
(Williamspoi t Wire Rope Co. v. Urrtted Stakes, 277 U. S. , 551 [T. D. 4172, C. B. 
VII-2, 828]), and as to taxes of the character here sought to be recovered has 
dearly done so in section 424 of the Revenue Act of 1928. This is special legis- 
lation to limit the refund and actious therefor of taxes collected and paid under 
the applicable sections of the Revenue Acts of 1918, 1921, and 1924. 

The motiou to dismiss will be sustained and exceptions granted to the 
plaintiff. 

TITI, K V. — TAX ON A]LIMISSIONS AND D]DKS. (1924) 

TAX ON DUES. 

HEGULATIONS 48 — IIr ARTICLE 5: Social clubs. VIII — 31 — 4o97 
Ct. D. 87 

, TAX ON DUES — REVENUE ACTS OF 1921 AND 1024 — DECISION OF COURT. 

SoorAL CLU& — CHArrAOTER oF ORGANIKATIQN. 

The Bohemian Club of San Francisco, Calif. , whose articles of 
indorporation state that its object is the promotion of social and 
intellectual intercourse among journalists and other writers, art. 'sts, 

' 
actors, and musicians, whose constitution states that it is in- 
stituted for the association of gentlemen connected professionally 
with literature, art, music, and the drama, and alsso those who, 
by reason of their love aud appreciation of those objects, may be 
deemed eligible, which has a large and well-appointed club build- 
ing and a complete service of a kind that goes with a fully equipped 
club vvhere members live and spenCi. their time and whose activities 
enrbrace sports, entertairiment of disting'uished guests, concerts, 
and dramatic exhibitions, is a social club within the meaning of 
section 801 of. the Revenue A. ct of 1921 arid section 501 of the 
Revenue Act of 1924, the dues to which are taxable under those 
sections. 

COURT OF CLAIMS OF TIIE UNITED STATES, 

William Af. Strhott v. The Urrited, States. 

[January 7, 1929. ] 
OPINION. 

SINNOTT, Judge, delivered the opinion of the court. 
The amount directly involved in this case is 8|82, but, as we understand, 

indirectly an amount in excess of $100, 000 is involved. The question before 
us in this case is whether or not the Bohemian Club of San Francisco, Calif. , 
is a social club within the inteut and meaning of section 801 of tire Revenue 
Act of 1921 (42 Stat. , 227) and section 501 of the Revenue Act of 1924 (48 Stat. , 

92026' — 80 — 24 
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258), The pertinent provision of each of said Acts imposes a. tax on the amount 
paid as initiation fees, or dues, "to any social, athletic, or sporting club or 
organization. " The pertinent Treasury regulations apyear in Itegul«tons 48 
part 2, article 4, where it is provided that "every club or organization havmg 
social, athletic, or sporting features, is presumed to be included within the 
meaning of the phrase, 'any social, athletic, or syortir~ club or organization, ' 

until the contrary has been proved, and the burden of proof is upon it. " 
Article 5 of the same regulations provides that "any organization which main- 
tains quarters or arranges yericdical dinners or meetings, for the purpose of. 
affording its members an opportunity of congregating for social intercourse, is a 
' social & ~ " club or organization ' within the meaning of the Aet, unless its, 
social features are not a material purpose of the organization but are sub- 
ordinate and merely incidental to the active furtherance of a dif'ferent and 
predominant puryose, such as, for example, religion, the arts, or business. 
The tax does not attach to dues or fees of a religious organization, singing 
society, chamber of commerce, commercial club, trade organization, or the like, 
merely because it has incidental social features, but, if the social. futures are a 
material purpose of the organization, then it is a 'social * * " club or 
organization ' within the meaning of the Act. " 

Plaintiff was a member of the Bohemian Club and as such member paid. the 
taxes in question, the Commissioner of Internal Revenue holding "that the 
social features" of said club "are a material purpose of the organization and 
are of such nature and importance as to bring it within the class of social 
clubs" named in the several Revenue Acts providing for the assessment of 
taxes on dues of members of a social, sporting, or athletic club. 

The articles of incorporation of the club state that "it is designed to be, 
aud is, a. moral, beneficial association, and that its objects are the promotion 
of sociel and intellectual intercourse between journalists and other writers, 
artists, actors, and musicians (professional and amateur) and others associated 
by reason of kuowledge and appreciation of polite literature, science, and the 
fine arts; and also the collection and preservation of records, memento, and 
archives illustrating the progress of literature, science, and art on the Pacifi 
coast, and calculated to perpetuate the memory of those who have been, or 
shall be, instrumental in promoting such progress. " The constitution subse- 
quentlv adopted states its objects to be for the association of gentlemen con- 
nectecl professionally with literature, art, music, the drama, and also those who 
by reason of their love or appreciation of these objects may be deemed eligible. 

Membership in the club is not confined to the professions above named. The 
so-called nonprofessional membership exceeds the professional membership, as 
is shown in. Finding V. 

The club has a large, well-appointed, and comfortable club building in the 
city of San Francisco, of the value of $850, 000, which contains a dining room, 
seating approximately 850 persons, where the periodical dinners of the club 
are held. It also has kitchens, storerooms, checking rooms, a barber shop, aud 
a general lounging room, with papers and periodicals on the tables. It also 
has a card room. A house staff of approximately 86 employees is maintained, 
including a manager, librarian, chefs, hell boys, etc. On the second and third 
fioors of the club are 40 bedrooms, some of which are reserved for transient 
members. Approximately 80 or 85 of the unmarried members of the club 
occupy rooms therein. The plaintiff herein admitted that, the club has the 
"complete service tha. t goes with a fully equipped club, where members live and 
syend their time. " Prior to prohibition the club had a bar and wine room which 
made an average profit of $1, 000 a month. A part of this bar has been cut away 
for a candy and cigar display stand, where nonalcoholic beverages are served. 

Finding VI indicates that the club building. is well adapted to social enter- 
tainment. Members may enjoy the use of the private dining rooms for the 
entertaimnent of their guests. The house rules provide that members of clubs 
entitled to reciprocal relations with the Bohemian Club shall have the privilege 
of the club for the period of three months. The by-laws provide that on 
request of a member a card may be issued to a nonresident of the city of 
San Francisco living more than a hundred miles therefrom, which shall entitle 
him to the privilege of the club for a period of two weel-s. 

The club's annual reyort for the year 1920 discusses with apprehension the 
effect of prohibition upon the club's activities and financing, as well as upon the club's social entertainments, as is shown iu Finding VII. The probag~ force of this on the issues herein is obvious, without comment, as a mere readiug of Finding VII will disclose. 



The club reports Hst among the club's activities annual golf tournaments, 
trap shooting, and water sports. The club has entertained many distinguished 
visitors. Such entertainment was not limited to actors, musicians, authors, and 
the like. Soldiers, sailors, explorers — in fact, any man who is deemed worthy 
of being' entertained — have been guests of the club. These guests as a rule, at 
the entertainment in turn entertained the club. We can see littl'e in the evidence 
in this case to differentiate the facilities of the club house for entertainment 
from the facilities for entertainment of the club house in the case of Eaculty 
Club of the Uasoersity of Oatifornka v. The United States (05 C. Cls. , 754 [T. D. 
4228, C. B. VII — 2, 885] ) and John EVster v. The United, States, decided by the 
Court of Claims, October 8, 1928 [Ct. D. 45, C. B. VIII-1, 801]', . except for the 
lack of bowling, tennis, and billiards. 

One of the predominant purposes of the club, as described in the articles of 
incorporation, is "the promotion of soc41 and intellectual intercourse between 
journalists and other writers, artists, actors, and musicians, " etc. 

The above excerpt from the articles of incorporation of the Bohemian Club 
brings the club clearly within the purview of the language employed by Judge 
lgoss in the Faculty Club of the University of California case, supra, where he 
states: 

"The prednminant purpose of this club as described in its constitution is to 
promote mutual acquaintance and fe&rtoship among the offtoers of instruotiou 
of the university. This is plainly the expression of a purely social purpose. " 

Judge Moss makes the further pertinent comtnent, which is applicable to the 
Bohemian Club: 

"To hold that ~ its sooiat features are Not a raaterial purpose of the organiza- 
tion, ' or that its purposes and. activities a. re ' rherely incident, tat to the active 
furtherance of a different and predomtnard purpose, ' would be contrary to the 
declared purposes of its organization -and to the usual and customary social 
activities of the club throughout the 26 years of its existence. " 

We are not unmindful of the contention of plaintiff that the predominant 
purposes of the Bohemian Club are the furtherance of art, literature, music, 
and the drama, and that it is an associa. tion. of gentlemen connected profes- 
sionally with literature, art, music, and the drama, and also those who by 
reason of their love or appreciation of these objects may be deemed eligible, 
and that the few social features it has are merely incidental and that it is in 
no sense a social club. 

We have carefully examined the record, in view of this contention, but are 
unable to agree with it. The record justifies ua in applying to the Bohemian 
Club the language of Jud e Green with reference to the Manufacturers' Club of 
PhHadelphia in the case of John Fister v. The United S'tates, supra: 

"It is probable that there are few clubs of a purely social nature anywhere 
in this country that make such elaborate provisions for social enjoyment. " 

We have carefully read " The Equals of the Bohnnian Club, " the three. 
voIumes, nearly 800 pages (plaintiffs Exhibits 7, 74, and 7B), which delight- 
fully depict the history of the club from 1872 to 1895. They fully justify the 
ciaim that the social features of the ciuh are a material purpose of the organiza- 
tion. The social activities ther' shown were so extensive as to make it clear 
that they were a ma:terial part of the activities of the club organization. These 
'~nals " present repeated. appeals and references by club members to the 
slnrit of "good fellowshrp. " While the "Annals" chronicIe many activities oa, 
the part of the club in the furtherance of "art for art's sake, " at the same time 
they present a picture of "feasts convivial, " of skits, travesties, and burlesques, 
of Gridiron CIub standard and excellence, of- 

"Sport that wrinkled care derides 
~d laughter holding both his sides. " 

To ignore tlu. picture presented by the club functions and in the "Annal" 
and thereby to hold that the social features therein depicted were not a 
material purpose of . the organization would be to ignore common knowledge of 
the traits, customs, and habits of man as a gregarious "social animal. " We can 
not entertain the view that such social activities were all incidental and sub- 
ordinate to the furtherance of art, literature, etc. , and consequently were not 
material purposes of the organization. 

We have reached the conclusion that the Bohemian Club is a social club 
within the meaning of the taxtng statutes. It is ordered and adjudged that 
plaintiff's petition be dismissed. 
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TITLE VI. — EXCISE TAXES. (1921 AND 1924) 

RzxIUI, ATIONS 47(1924), ARTICLE 7: Who is a 
malxuf acturer. 

VIII — 'M-4306 
Ct. D. 91 

ExCISE TAFIES — REvENUE ACTS OF 1921 AND 1924 — DECISION OF COURT. 

" MANUFacTvxxza" oa " PsonvcKa. " 
Where a corporation, having an exclusive license to manufacture, 

sell, and distribute lenses, does not itself actually perform the labor 
necessary to produce them but has an arrangement with factories, 
at all times subject to its orders, to furnish sperified quantities of 
the lenses as needed to keep its stock intact, and the lenses are 
made, at prices determined by the corporation, from its molds 
according to the patented designs and specifications furnished by 
it and can be made only for the corporation which maintains exclu- 
sive control of its designs, specifications, and molds, such corpora- 

. tion is a "manufacturer" or ". producer" within the meaning of 
section 900 of the Revenue Act of 1921 and section 600 of the 
Revenue Act of 1924. 

CovaT or CLAIMS oF THE UNITEn STATEs 

'WarnerPatterson Uo. , a Uorporatton, v. The United States. 

[June 10, 1929. ] 
OPINION. 

SINNorr, Judge, delivered the opinion of the court. 
plaintiff seeks to recover $6, 109. 97, with interest, alleged to have been 

cxroneously exacted by the United States as excise taxes on articles known' ak 
the 'Warner lens and Patterson lens, between the dates of June, 1928. and 
Juiie, 1925, inclusive, under provisions of section 900 of the Revenue Act of 
1921 (42 Stat. , 227, 291) and section 600 of the Revenue Act of 1924 (48 Stat. , 
268, 822) . 

plaintiff, during the period covered by the claim involved in this suit, had 
an exclusive license to manufacture, sell, and distribute said lenses. Plaintiff' 
during said period purchased the patent for the Warner lens. During the . 
period in question plaintiif sold all the lenses which are the subject of this 
suit. It did not, however, actually perform the labor necessary to the finished . 
product. That labor was performed by three factories under the following 
arrangement: 

Plaintiff endeavored to keep a sufficient stock of the various sizes of the 
lenses in question on hand at all times. Occasionally, however, purchasers 
did place orders with plaintiff which could not be filled from the stock. On 
such occasions it was plaintii'f's practice to transmit the orders to one of the 
three fa. ctories, which would either ship the finished product when completed 
to plaintiff or to the purchaser, according to the direction of the plaintiff. On 
other occasions plaintiff directed the I&elly Reasner Agency, which purported to 
be the agent for all three of the factories, to furnish specified 'amouxits as 
needed by plaintiff to keep its stock intact, and at the time of so directing the 
agency determined the prices to be paid for makiug the lenses. This price 
varied according to the fiuctuating price of glass. When the price of glass 
was high plaintiff paid the factories correspondingly higher for the lenses 
shipped to plaintiff, or the purchasers from plaintifi'. 

The lenses in question were made from plaintiff's molds, according to the 
patented designs, and the specifications furnished by plaintiff to the factories. 
These factories could make the lenses in question only for the plaintiif and- 
for nobody else, and at all times. the record shows the factories to have been 
subject to the plaintiff's orders, and plaintiff at all times maintained exclusive 
control of its. designs, specifications, and molds. 

Plaintiff was the only oue who could contract for the sale of the lenses in 
question, and also made the profits from the sales of these lenses, and froxn 
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thee profits paid to the factories the cost of raw material, which varied, plus 
a certain speeified profit, as well as the cost of labor. 

The Patterson lenses were sold exclusively for use on automobiles and trucks. 
According to one witness 60 per cent and according to aaother 70 yer cent of the 
Warner lenses were sold to the autoZnotive trade. 

()n July 28, 1925, plaintiff filed a claim for refuad with the Commissioner 
of Internal Revenue for zaanufaeturer's excise tax so paid on the leases in 
question for the period from June, 1928, to June, 1925, inclusive, in the amount 
of $6, 109. 97. This claim was rejected by the Commissioner of Internal Revenue 
on December 2, 1925. 

Said claim was based solely on the ground that plaintiff was not the manu- 
facturer or producer of the leases in question. (Finding V. ) Plaintiff in its 
petition seeks to add another ground for its claim, namely, that the lenses in 
question are not parts or accessories of automobile. This ground was not 
urged as a basis for refund before the Commissioner of Internal Revenue and 
can not be urged here. See Ifaltczzbach, v. United States, No. D — M4 [see Ct. D. 
82, on page 807), decided by this court January 7, 1929, quoting from Itedzoiag 
3futttzzg Uo. v. tVittouts (15 Fed. (2c1), 626 [T. D. 8980, C. B. VI — 1, 225] ), where 
the court said: 

"The precise ground uyon which the refund is deazanded must be stated in 
the application to the Commissioner, and we think, if that ia not done, a party 
ean not base a recovery ia the court upon an entirely different and distinct 
groan&1 from that preseated to the Commissioner. " 

The sole question for decision is whether plaintitf is a ", manufacturer" or 
"producer" of the lenses in question, within the meaning ot section 900 of the 
Revenue Act of 1921, and section. 600 of the Revenue Act of 1924, supra. 

The taxing Acts provide that the taxes with which this suit is eoncerned- 
shall be ~ ~ z paid by the manufacturer, producer, or 

importer. " 
Plaintiff contends that it was not the "manufacturer" or "producer" of 

the articles in question, because it did not do the actual labor necessary to 
produce the finished product. 

Article 7 of the Treasury Regulations 47, under the Revenue A. ct of 1921, 
defines a manufacturer as follows: 

"A manufacturer is generally a yerson who (1) actually makes a taxable 
article, or (2) by changes in the form of an article produces a taxable article, 
or (3) by the combination of two or more articles produces a taxable article, 
Under certain circumstances, however, the person who actually makes, pro- 
duces, or assembles the taxable article is aot the manufacturer for the purpose 
of the tax. There may be several stages of manufacture and several manufac-. 
turers, each of whora must pav a tax. In such cases the tax attaches on suc- 
cessive sales, subject to the provisions as to credits. (See art. 6. ) The follow- 
ing examples are merely illustrative: 

"Example 8. 'A, ' a dealer or jobber, contracts with 'B ' for the manufacture 
of a taxable article, whereby 'B' receives from 'A' the cost of materials and 
labor pius a specifie profit. 'A' is the manufacturer. 

t kl 

"Example 5. 'A, ' a dealer or jobber, owns a patent, trade-mark, formula, 
or recipe for a taxable article, and contracts with 'B ' for the manufacture 
thereof, the contract specifying that 'B ' can manufacture the article only for 
'A'; that 'A' will take the entire output; and that it will be sold by 'A' as the 
manufacturer, 'B's' name not appearing on the article. 'A' is the manu- 
facturer. " 

Article 7 of Regulations 47, under section 600 of the Revenue Act of 1924, 
provides substantially the same. 

It is apparent that plaintiff is clearly within the examples cited above. 
The regulations above cited seem to us to be reasonably adapted to the 

enforcement of the Aet in question, aad do not appear to be in coafiict with the 
expressed statutory provisions in question. 

The examples cited in the regulations seem to be based upon the maxim 
"Qzzi fuoit yer zzNzzzzz faezt per se. " 

The record shows conclusively that during the period in question plaintiff 
was in the same position as the owner of the patents, and uo one else could 
manufacture the lenses without the consent of the plaintift. For all practical 
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purposes the three companies occupied the position of plaintiff's factories for 
the production of the lenses. Plaintiff had at all times exclusive control of the 
designs which it submitted to the factories, and none oi the factories could 
produce the lenses from these designs without the consent. of the plaintiff. 
Plaintiff also saw to it that these lenses were made according to the specifica- 
tions as submitted to the three factories. Plaintiff also submitted molds from 
which the lenses were made. These molds were also subject to the exclusive 
control of plaini:iff. It is apparent to us from the record that the three factories 
were the factory agents of the plaintiff for the production of the lenses. 

In Eon~-HNgh, es Co. v. Loderer (287 Fed. , 150) the court saM, with reference to 
the meaning of the words "manufacturer" and "producer, " in section. 600 of 
t)~e Revenue Act of 1917 (40 Stat. , M6): 

"There is no claim that the plaintiff imports, and none that he is a manu- 
facturer, except in the sense in which one who has something made for him by. 

others, to be sold by him, may be said. to be a manufacturer. This is doubtless 
the sense in which Congress used the word ' prod. ucer, ' and was also doubtless 
the occasion for its use. " 

Plaintiff cites in its brief, on the point that the terms "producer" and 
"manufacturer" are synonymous, Haaoook v. State (40 S. E. , 317; 114 Ga. , 
439) . 

What the court said in that case would seem to be against plaintifT's con- 
tention, as it held not only that said words were synonymous but also that a 
manufacturer is one who causes an article to be made: 

"We hold that the word 'producer, ' as used. in the special act, is identical 
in meaning with ' manufacturer '; and the latter term, of course, applies both 
to him who actually makes the wine, and to him who causes it to be made. " 
(Hancock v. State. 40 S. E. , 318. ) 

The case of Carbon, Stee? Ho, v. Lemellyn (251 U. S. , 501) is a case in point 
on the meaning of the woi d "manufacturer. " In that case petitioner contended 
that it did not manufacture munitions; that the munitions were manufactured 
by independent contractors. 

The Supreme Court held a. s follows: 
"The Act is explicit in its declaration; perplexity and controversy come over 

its application. One must be a 'poison manufacturing' to incur the tax, but 
who is to be regarded as such person in the sense of the Acti Or to put it 
another way, when is 'manufacturing' (the word of the Act) done, and when 
is 'manufactured' (the word of the Act) atiained'? In elucidation of the 
words, the specifications enumerate nine operations to produce a shell, that is 
a completed shell (except for explosive charge and detonating device), such as 
petitioner contracted to deliver to the British Government. And ail of the 
operatious are asserted to be necessary and all must be performed seemingly 
by the same person in order that he may be designated as a ' person manufac- 
turing. ' We put aside for the purpose of testing the contention the provision 
of the Act makiug a person manufacturing ' any part of any of the articles 
mentioned' subject to ' a tax. ' 

"The contention reduces the Act to a practical nullity on account of the 
ease of its eva. sion. Besides, petitioner minimizes what it did. It was the 
contractor for the delivery of shells, made the profits on them, and the profits 
necessarily reimbursed all expenditures on account of the shells. It was such 
pr&@ts that the Act was intended to reach — profits made out of the war and 
taxed to defrav the expenses of the war. Or, as expressed by the court of 
appeals, Congress ' felt that the large abnormal profits incident to these war con- 
tracts created a remunerative field for temporary taxation. ' Petitioner, it is true, 
used the services of others, but they were services necessary to the discharge 
of its obligations and to the acquisition of the profits o such discharge. And 
petitioner kept control throughout — never took its hands off, was at pains to 
express the fact, and retained its ownership of all of the materials furnished 
by it, and the completed shell belonged to it until delivered to the B'ritish 
Government. * e e 

"W'e recognize the rule of construction but it can not be carried to reduce 
the statute to empty declarations. And, as we have already said, petitioner's 
contention would sO. reduce it. How universal must the manufacturing be7 
Will the purchase of an elemental part destroy it'? And how subsidiary must 
the work of the subcontractor be not to relieve the contractor — take from him 
the character of a ' person manufacturing '7 And such is the tangle of inquiries 
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we encouriter when we undertake to distinguish between what a contractor to 
deliver a thing does himself' and what he does through others as subsidiary to 
his obligation. "It is after all but a question of the kind or degree of agency — the ditference, 
to use counsel's words, between 'servants and general agents' and ' brokers, 
dealers, middlemen, or factors. ' And this distinction between the agents 
counsel deems iroportant and expresses it another way, as follows: ' " Every 
person manufacturing" means the person doing the actual work individually, 
or through servaqts or general agents, and that the ownership of the material 
worked upon does not alter this meaning of the word. ' 

"We are unable to assent to this meaning of the word. It, takes from the 
Act a great deal of utility and makes it miss its purpose. Of course, it did nct 
contemplate that a 'peI&on manufacturing' should use his own hands — it 
contemplated the use of other aid and instrumentalities, machinery, servants, 
and general agents, availing thereby of the world's division of labor; but it 
contemplated also the world's division of occupations, and, in this comprehen- 
sive way, contemplated that all of the world's efticiency might be availed of, 
and, when availed of for proQts, the latter could not thereby escape being taxed. 
And where, indeed, was the hardship of it7 The tax was on profits and 
measured by them. " 

We must conclude that plaintiff was a manufacturer or producer, within the 
meaning of the taxing Act. Plaintiffs petition will be dismissed. It is so 
ordered. 

TITI E VI. — EXCISE TAXES. (1924) 

SALES BY TH'E MANUFACTURER. 

BKGULATIDNs 47(1M4), ARTIcLK N: Definition 
of "parts or accessories. " VIII — 37 — 4856 

Ct. D. 108 

EXCISE TAXES — REVENUE ACTS OE 1918, 1921, AND 1924 — DECISION OE COURT, 

" PARTs " CB "AccKssoBIEs — WINDow CLoc&s — WINDow ANTIBAT- 
TLERS. 

Window clocks and window antirattlers designed and primarily 
adapted for use in connection with automobiles, advertised as auto- 
mobile accessories and sold for the special purpose of being so used, 
are taxable as "parts" or "accessories" for automobiles under sec- 
tions 900{8) of the Revenue Acts of 1918 and 1921 and 600{8) of the 
Revenue Act of 1924. 

CCUBT or CLAIMs CF THE UNITED ST&TEs. 

E. Edelmann cf. Uo. v. The United States. 

[tune 8, 1929. ] 
OPINION. 

SINNOTr, Judge, delivered the opinion of the court. 
Plaintiff, a corporation of the State of Illinois, engaged in the manufacture 

and sale of automobile accessories, filed suit on February 27, 1928, to recover 
the sum of $8, 585. 65 with interest from dates of payment alleged to have been 
illegally exacted by the United States as excise tax on the sales of window 
antirattlers and clocks, and from the assessment of taxes in excess of the re- 
quired rates and from rejections of claims for credits on rescinded sales and 
returned goods made and sold by plaintiff between the dates of August, 1919, 
and February, 1926. 

The bases of the claims are as follows: 
On August 14, 1926, plaintiff Sled its claim for refund No. 855186 of manufac- 

turer's excise tax so paid on window antirattlers and automobile clocks for the 
period August, 1919, to February, 1926, inclusive, in the amount of $5, 802. 38, 
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which was duly rejected by the Commissioner of Internal Revenue on May 
5, 1927. 

On January 10, 1927, plaintiff filed its claim for refund No. 2865 of claimed 
excess over 5 per cent legal rate of manufacturer's excise tax so paid for the 
»cried August, 1919, to August, 1923, inclusive, in the amount of $2, 159. 85, which 
was duly rejected by the Commissioner of Internal Revenue on July 5, 1927. 

On January 10, 1927, plaintiff filed its claim for refund No, 2866 of claimed 
excess over 5 per cent legal rate of manufacturer's excise tax so paid for the 
period September, 1923, to July, 1924, inclusive, in the amount of $707. 90, which 
was duly rejected by the Commissioner of Internal Revenue on J'uly 5, 1927. 

On July 13, 1927, plaintiff filed its claim for refund No. 11178 of manufac- 
turer's excise tax so paid on returned goods for the period May, 1928, to Decem- 
ber, 1928, inclusive, in the amount of @%5. 57, which was duly rejected by the 
Commissioner of Internal Revenue on October 1, 1927. 

The findings herein leave the sole question involved in this case, whether the 
. window antirattlers and clocks in question are taxable under section 900 of the 
Revenue Act of 1918 (40 Stat. , 1122), section 900 of the Revenue Act of 1921 (42 . 
Stat. , 291), and section 600 of the Revenue Act of 1924 (48 Stat. , 258, 322). 

Section 900 of the Revenue Act of 1918, supra, provides: 
"That there shall be levied, assessed, collected, and paid upon the following 

articles sold or leased by the manufacturer, producer, or importer, a tax equiva- 
lent to the following percentages of the price for which so sold or leased: "(1) Automobile trucks and automobile wagons (including tires, inner tubes, 
parts, aud accessories therefor, sold on or in connection therewith or with the 
sale thereof), 8 per centum; " (2) Other automobiles and motorcycles (including tires, inner tubes, 
parts, and accessories therefor, sold on or in connection therewith or with 
the sale thereof), except tractors, 5 per centum', 

"(8) Tires, inner tubes, parts, or accessories, for any of the articles enumer- 
ated in subdivision (1)- or (2), sold to any person other than a manufacturer 
or producer of any of the articles enumerated in subdivision (1) or (2), 5 
per centum. " 

The pertinent sections of the Revenue Act of 1921, supra, and the Revenue 
Act of 1924, supra, are tlie same, with the exception that the Act of 1924 
reduced the amount of tax from 5 per cent to 2' per cent. 

Treasury Regulations No. 47, article 15, defines "part" or "accessory"— 
Articles, however, which ordinarily would be classed as com- 

mercial commodities becomes parts when, because of their design or construc- 
tion, they are primarily adapted for use as component parts of such vehicles. 

"Component parts of articles taxable under this definition are taxable when 
sold separately if they have reached such stage of manufacture that they are 
primarilv adapted for use as a component part. 

Article 16 provides for the taxation of- 
any article designed to be attached to or used in connection with 

such vehicle to add to its utility or ornamentation or which is primarily 
adapted for use'in connection with such vehicle, whether or not essential to 
its operation. " 

Plaintifi's clocks and antirattlers are clearly within the purview of the 
statute and the above Treasury regulations. They were designed and were 
primarily adapted for and were advertised and sold for the special purpose of 
being used as automobile accessories. They perhaps could be used to some 
extent independent of automobile usage, but the record does not establish such 
use, except in two or three isolated instances. 

Plaintiff made no sales of these articles except for automobile purposes. 
We can reach no other conclusion but that the devices in question were auto- 
mobile accessories, taxable under the statute. 

With reference to plaintiff's claim, referred to in paragraphs 2 aud 8 of. 
Findiug V, wherein plaintiff contends that it should have been taxed upon the invoice price, less the tax, instead of upon the total iuvoice price, it is 
questionable whether this position is well taken, under the authority of Iash's 
Products Co. v. United 8'tates (278 U. S. , 175 [T. D. 4259, C. B. VIII — 1, 808]). however, the record concerning this matter is unsatisfactory. It does not establish the difference in tax, were it computed upon the sales price after deducting the fractional part stamped on the invoices as tax with reference to 
payments made after January 10, 1928, payments on or. before said date being barred by the statute of limitations. 
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With reference to plaintiff's claim predicated upon returned goods, referred 
t»n the last- paragraph of Finding V, the record is likewise unsatisfactory, as 
the total amount of such items with reference to sales included in returns made 
foI' taxes paid after July 18, 1928, is not established by the record, payments on 
or before July 13, 1928, being barred by the statute of limitations. See Revenue 
Act of 1921 (42 Stat. , 814 — 315) and the Revenue Act of 1924 (48 Stat. , 842). 

The petition will be dismissed. It is so ordered. 

TITLE IX. — EXCISE TAXES. (1921) 

SALES BY THE MANUFACTURER. 

REOUI, ATIONS 47 (1924), AIITICzE 16: Definition of " parts or accessories. " VIII — 36 — %41 
Ct. D. 100 

EXCISE TAXES — REVENUE ACTS OF 1921 AND 1924 — DECISION OF COUI&T. 

" PARTB " oR "AOOEBBDRIEB — TooL 14, ITB. 
An aggregation of tools of general utility and of a kind that was 

manufactured before the advent of. the automobile, which are in- 
cased separately in a canvas roll, packed in an individual carton, 
and advertised and sold as an indispensible kit for automobiles to 
meet emergencies and maintain their workability is properly classi- 
fied as "parts" or "accessories" for automobiles and taxable as 
such under section 900(8) of the Revenue Act of 1921 and section 
600(8) of the Revenue Act of 1924. 

COURT OF CLAIMS OF TIIE UNITED STATES. 

The FairnIonnt Tool «f Forging Uo. , a Corporation, v. TAe United Btates. 

[June 8, 1929. ] 
OPINION. 

BODTH, Chief Justice, delivered the opinion of the court. 
Section 900 of the Revenue Act of 1918 (40 Stat. , 1057, 1122) . provides as 

follows: 
"That there shall be levied, assessed, collected, and paid upon the following 

articles sold or leased by the nIanufacturer, producer, or importer a tax equiva- 
lent to the following percentages of the price for which so sold or leased— 

"(I) Automobile trucks and automobile wagons (including tires, inner tubes, 
parts, and accessories therefor, sold on or in connection therewith or with the 
sale thereof), 3 per centum. 

"(2) Other automobiles and motorcycles (including tires, inner tubes, parts, 
and accessories therefor, sold on or in connection therewith or with the sale 
thereof), except tractors, 5 per centum. 

"(8) Tires, inner tubes, parts, or accessories for any of the articles enumer- 
ated in subdivision (1) or (2), sold to any person other than a manufacturer 
or producer of any of the articles enumerated in subdivision (I) or (2), 5 per 
centum. " 

The Revenue Acts of 1921 (42 Stat. , 227, 291) and 1924 (43 Stat. , 2O8, 822), 
in so far as the issue involved in this case is concerned. in nowise change the 
law. 

The plaintifF, an Ohio corporation, manufactures and sells to, jobbers and 
dealers a great variety of standard mechanics' and machinists' tools, The 
segregated units which occasion this litigation are accurately described in 
Finding III. As a typical illustration, "Kit 10 — F" will sui5ce. This aggre- 
gation is set fo&h in plaintiff's catalogue as "designed particularly for use on 
Ford and Willys Overland cars, " and is made up of 10 individual tools, embrac- 
ing a hammer, pliers, 6 wrenches, and 2 screw drivers, incased separately in a 
canvas roll designed for compactness and convenience and packed for the clealers 
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in an individual carton, with a list price of $5 printed thereon. Kits of more 
extensive make-up ard costing more are also advertised and commented on as 
possessing superior advantages. 

The Commissioner of Internal Revenue assessed and collected a manufacturer's 
excise tax upon the foregoing "kits, " justifying the collection under the above 

revenue laws. The plaintiff Gled a claim for refund, which was denied, and 

hence this suit to recover the amount claimed. 
The plaintiff seeks to escape taxation, upon a contention that the regulations 

of the Commissioner with respect to automobile accessories are too comprehen- 

sive and therefore illegal in including such general purpose articles, which when 

sold separately are concededly nontaxable, but become so when segregated in 

units and advertised for use on an automobile. 
The regulations challenged go much into. detail and read, so far as pertinent 

here, as follows: 
"Ass. 14. ~ * " Any article which has reached a state of manufacture 

wherein it is in itself a component part or accessory, and is of such a nature 
that it may be used or attached by an ordinary repair man or individual user 
as distinguished from a manufacturer or producer, is subject to tax as a ' part' 
or ' accessory. ' 

4I 

"Aar. 15. ~ ~ ~ any article designed or manufactured for the special pur- 

pose of being used as or to repla. ce a component part of any such vehicle and 
which by reason of some peculiar characteristic is not such a commercial com- 

modity as would ordinarily be sold for general use and which is primarily 
adapted only for use as component part of such vehicle. 

gl 

"Articles, however, which ordinarily would be classed as commercial com- 
modities become parts when, because of their design or construction, they are 
primarily adapted for use as component parts of such vehicles. 

"Component parts of articles taxable under this deQnition are taxable when 
sold separately, if they have reached such stage of manufacture that they are 
primarily adapted for use as such a component part. 

"Asm. 16. ~ * ~ any article designed to be attached to or used in connec. 
tion with such vehicle to add to its utility or ornamentation and which is pri- 
marily adapted for use in connection with such vehicle, whether or not essential 
to its operation. 

"Articles which have a general commercial use and which are not especially 
designed and peculiarly adapted for use in connection with automobile trucks, 
automobile wagons, other automobiles, or motor cycles are not subject to tax as 
' parts ' or ' accessories. ' 

"parts or accessories for automobile trucks, automobile wagons, other automo- 
biles, or motor cycles primarily adapted for use on or in connection therewith 
when sold for any other purpose are not taxable, provided the purchaser files 
with his order a statement that such parts or accessories are to be used on or in 
connection with another article of commerce not enumerated or included in sub- 
divisions (1), (2), or (8) of section 90(). For example, a self-starter primarily 
adapted for use on an automobile, if sold to a manufacturer of motor boats, such 
manufacturer stating in his order that it is to be used in the manufacture of a 
motor boat and not upon an au(omobile, is not taxable. " 

The machinery of an automobile necessitates the employment of a variety of 
accessories. Article 16, quoted above, expresses the general conception of the 
Commissioner in dealing with the class of articles. Tools of general utility, 
i. e. , capable of use for a variety of purposes, may not escape classi6cation as an 
automobile accessory upon this single fact. This, we think, is apparent. Ordi- 
nary monkey wrenches, pliers, hammers, etc. , may serve a variety of useful pur- 
poses; but when set aside and singled out for an especial purpose, the very 
necessity of so doing emphasizes the correctness of classifying them as acces- 
sories to the purpose, The plaintiff, in order to appeal to a special demand, an 
essential demand, segregates from his large stock of merchandise the particular 
units which serve the customers' especial necessities, and gives to the public the 
merits of his offering by assuring him in public advertisements that the "kits" 
meet all the especial emergencies that may be remedied by the use of the tools 
purchased. It is only when this is done that the Commissioner taxes the articles. 
The fact that tools of this design, functioning as these tools do, w'ere manufac- 
tured prior to the advent of the automobile, and are not now, nor never were, 
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especially designed for use on an automobile, is not in and of itself determina 
tive. (See Cole Storage Battery Co. v United States, 05 C. Cls. , 164 [T. D. 4159, 
C. B VII — 1, 299]; Walker hffg. Co. v. United States, 05 C. Cls. , 894 [T. D. 4188, 
C. B VII — 2, 342]; Adoanoe Automobi7e Jleeessori es CorporatiovI v. Utkited Statea', 
66 C Cls. , 804 [Ct. D. 08, C. B. VIII — 1, 290]. ) 

The issue to be solved is dependent upon the facts of each case, and if a manu- 
facturer oflers to the automobile trade an essential accessory, one which is uni- 
versally recognized as an indispensable accompaniment to meet emergencies or 
maintain the integrity and worl-ability of the car, he surely falls within the 
classifications set forth in the regulations of the Commissioner. The individual 
tools which compose the "kits" here involved would be instantly recognized by 
a car owner at all familiar with its mechanism as both essential and indis- 
pensable when needed for use. It is only Ivhen so advertised and segregated 
from the genetwl lot that the taxing Acts are invoked by the Commissioner. 
hfanufacturers have a definit'e and express way of avoiding the tax when sold 
for other and different puiposes. (See hfagone v. Wiederer, 159 II. S. , 555. ) 

The plaintiff alleges in its petition the right to recover $1, 688. 72, with inter- 
est. The statute of limitations precludes a recovery of any sum in excess of 
$904. 50, with interest. The findings disclose the situation with respect to this 
fact, and the plaintiff has not challenged the correctness of the same. 

The petition will be dismissed. It is so ordered. 

REGULATIONS 47(1922), AZTICLK 19: Candy. VIII — 36 — 4346 
Ct. D. 104 

EXCISE TAXES — RRVKNUK ACTS OF" 1919 AND f92f — DECISION OY COURT. - 

1. CANnx — CoMMIssIGNKK's DKFINITIoN — BURDEN oF PItooF. 
The burden of proof is upon a taxpayer to show that its product, 

admittedly. "candy " as defined by the Commissioner in regulations 
promulgated by him, is not "candy'" within tbe meaning of sec- 
tion 900(9) of the Revenue Act of 1918 and 900(6) of the Revenue 
Act of 1921. 
2. CA~T — CKAcKKS JAUH. 

A. product, known as Cracker Jack, consisting of pop corn and 
peanuts mixed with sirup which after cooking crystallizes, is 
candy within the meaning of section 900(9) of the Revenue Act of. 
1918 and section 900(6) of the Revenue Act of 1921. 

COURT OF CLAIMS OF THK IINITKO STATKS. 

The Crooker Jack Co. , pla~shiff, v. The Utmted States, defendawt, 

[February 4, 1929. ] 
OPINION. 

GKAHAM, Judge, delivered the opinion of the court. 
The Revenue Act of 1918 (40 Stat. , 1122), section 900(9), taxed " candy " at 

5 per cent of the pf ice at which sold. and tbe Act of 1921 (42 Stat. , 291), section 
900(0), taxed "candv" at 8 per cent of the price at which soIIL These are the 
applicable statutes in this case. 

There is no dispute about the amount of the tax paid. 
The statutes authorized the Commissioner to make proper regulations for 

carrying them into effec&. This was necessary, because it was impracticable for 
Congress to provide general regulatio~s for the various details of statutes of 
this kind, and while it may be difflcult at tiroes to define the line whtch separates 
the legislative power to make laws and administrative authority to make regula- 
tions, that ouestion is not involved here. 

The plainttff's product is admitted to be within tbe regulations (see Find. 
ings X and XI) of the Cotnmissioner deflning "candy, " and there is therefore 
no question about the meaning of the regulations. The only' question is whether 
the regulations are in violation of the express provisions of the statutes, and, if 
not, whether they are reasonably adapted to the enforcement of the Acts and in 
conformity with their purpose and spirit. See 3faryland Casualty Co. v, United 
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States (251 U. S. , 842, 849). If they are in reasonable conformity with the A 

and not in violation of their express provisions, they will have the force of law. 

The plaintifl"s product being within the terms of the regulations and taxable the 

burden of showing that the regulations are not in conformity with the statutes 
is upon the plaintiff; in other words, the burden is not upon the defendant to 
show that the plaintiff's product is candy as it is defined in the regulations, 
but upon the plaintiff to show that it is not, or, more broadly stated, that the 
burden is on the plaintiff "to prove the facts establishing the invalidity of the 
tax. " (United States v. Anderson, 269 U. S. , 422, 448 [T. D. 8889, C. B. V — 1, 
179]. ) Doubt as to the meaning of a word can be removed by considering the 
gei'eral purpose and intent of a statute. See American Secnrity 8 Trust Go. v. 
District of Gotgmbig, (224 U. S. , 491). 

It is also true that the findings of administrative otficers and their practice 
are presumed to be based upon conclusions which are the result of investiga- 
tion. Congress having used the word "candy" without definition, it becomes 

necessary as an administrative act for the Commissioner of Internal Revenue 

to define jt by regulations for the information of taxpayers. The representa- 
tives of the manufacturers of candies, confections, sweetmeats, etc. , were 
before Congress prior to the passage of these Acts and were heard. The clerk 
of the House Ways and Means Committee, where these hearings took place, 
was a Mr. Walker, who at the time of the making of the regulations (see 
Findings X and XI) defining "candv" was Deputy Commissioner of Internal 
Revenue, and by reason of his service as clerk was generally acquainted with 
what took place before the committee. The Deputy Commissioner of Internal 
Revenue and the manufacturers had a conference, and the represeiitative 
of the National Confectioners Association, which embraced about four-fifths 
of the manufacturers of candies, candied fruits, nuts, pop corn, and simfiar 
articles, had conferences with Mr. Walker before, and was present at, the 
hearing where the Commissioner of Internal Revenue was represented by 
Mr. Walker, deputy commissioner, the Solicitor of Internal Revenue, anil one 
of the attorneys in his office. After the hearjng the regulations (Findings 
X and XI) embodying the definition of "candy" were promulgated bv the 
Commissioner Tliis definition is in substantial conformity with a definition 
suggested at the hearing by the National Confectioners Association. So that it 
clearly appears that this definition was not reached until after careful hearing 
anil consideration, which must necessarily increase the presumption as to its 
reasonableness. That it is not in confiict with the express language c'f the 
Acts is clear. But, more than this, a reading of both Acts, and particularly 
section 900 of each, above mentioned, shows that the purpose of these sections 
was to tax luxuries — that is, to tax articles the use or consumption of which 
would ordinarily be considered indulgence in a luxury rather than a necessary 
article of food, 

A description of the product and the process of its manufacture we think 
shows that its consumption is jndulgence in a luxury. The plaintiff's product, 
known as Cracker Jack, consisted of pop corn mixed with a sirup, which 
after cooking crystallized. The sirup consisted of dissolved sugar, corn sirup, 
and molasses. It was cooked for a short time, and to it, while cooling, was 
atlded a small quantity of peanuts. After further cooking, this mixture of 
sirup and peanuts was poured into a tub containing pop corn and stirred 
and the mixture placed in reels, where it was allowed to cool. The process 
of mixing and cooling was of such character that, aiter cooling, each kernel of 
pop corn was separated from the mass, but as separated had a coating of 
crystallized sirup. It was then autoinatically boxed in an air and moisture tight 
wax paper carton and in this form soM. The proportions of the mixture were 
as folloivs: Popped corn, 82. 9 per cent; peanuts, 8. 8 per cent; sugar, corn sirup, 
and molasses, 58, 8 per cent. It will be seen that this product is of the same 
kind and class as peanut brittle, candied fruit, and similar articles. 

We are of the opjnion that the purchase and consumption of this product 
were indulgence in a luxury as distinguished from a necessary article of food, 
and that the regulations (Findings X and XI) defining it as candy were 
reasonable in their provisions and in conformity with the spirit aml intent 
of the Acts, and further that it has not been satisfactorily shown that the 
product is not "candy" within the intent of the statutes, the burden of so doing 
being upon the plaintiff. 

The plaintiff's petition should be dismissed, and it is so ordered; 
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TITLE V. T~x ON TRZNSPORTZTION XND OTHER 
FACILITIES, ANB ON INSURANCE. (1918) 

INSURANCE. 

REGULATIoNs 58i ARTIGLE 21: Insurers exempt, 
from tax. 

VIII — 96-4957 
Ct. D. 75 

PREMIUM TAXES — REVENUE ACT OF 1018 — DECISION OF COURT. 

1. AssociATIoN — RELIEF OllaANIZATION. 

A voluntary unincol&orated organization composed of employees 
of a corporation whose primary object is to establish and 
maiutain a trust fund for the payment of benefits to its members 
in case of disability or death, whose affairs are managed by execu- 
tive ofDcers with duties similar to corporate oflicers, and 
which has an advisory committee exercising executive supervision 
analagous to that of the board of directors of a corporation is 
an "association" within the meaning of section 1 of the Revenue 
Act of 1918. 
2. ' CONTEAcT oF LIFE INSUEANGE. 

A contract with the employees joining the relief department 
of a railroad providing for payments of money to beneQciaries 
in case of death in consideration of premiums paid by the mem- 
bers of the depaltment by an assignment of a portion of their 
wages while in the employ of the company or by payment in cash 
after their severance of employment is a contract oi' life insurance 
within the meaning of section 503(a) of the Revenue Act of 1918. 
3. EXEMPTION. 

An association of employees of a railroad possessing none of the 
indicia of a fraternal beneficiary society or order operating under 
the lodge systein which issues contracts of. disability and life 
insurance to its members in consideration of premiums paid by 
them which are held in trust for the payment of the insurance 
benefits is not exempt from income tax either as a fraternal bene- 
ficiary society under subdivision 3 oi' section 231 of the Revenue 
Act of 1918, or as a charitable orgauization under subdivision 6, 
or as a "like organization" under subdivision 10, and it is, there- 
fore, not exempt from ta~es upon the issuauce of insurance policies 
under section 503 of that Act. 

CoURT oF CLAIMs oF THE UNITED STATES. 

Atlantic Coast Line Railroad Co. , a Corporation, v. The United States. 

[December 3, 1928. ] 
OPINION. 

SINNOTT, Judge, delivered the opinion of the court. . 

The. plaintiff, the Atlantic Coast Line Railroad Co. , seeks to recover the 
sum of $2, ()42. 37, with interest thereon from April 14-, 1924, which sum plaintii'f 
claims was illegally collected from it by the Cominissioner of Internal Revenue, 
under authority of section 503 of the Revenue Act of 1918 (40 Stat. , 1104), as 
taxes on policies of insurance claimed by the Commissioner to have been issued 
by plaintiff. 

During all the time herein involved plaintiff v-as a common . carrier by rail- 
road in interstate commerce, operating railroads or lines of transportation 
in the States of Uirginia, North Carolina, South Carolina, Georgia, Florida, 
and Alabama. In April, 1899, there was organized, and has since been main- 
tained, under the general auspices of the plaintii'f, a certain voluntary asso- 
ciation, composed of the einployees-of plaintiff, known as the "Relief Depart- 
ment of the Atlantic Coast Line Co. " 
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plaintiff alleges in its petition: "The primary object of this association was 
to create a trust fund out of which the members contributing thereto and 
becoming the beneficial owners thereof might be paid certain sums in case of 
sickness or disability on account of personal injury, and out of w'hich trust 
fund, in the case of the death of any members, certain sums might be paid 
to the beneficiary or next of kin designated by such member. " 

Employees oi the company were permitted . voluntarily to become members 
of the relief funsl by filing an application with the superintendent of the de- 
partment and passing a satisfactory physical examination. When this ap- 
plication was approved by the superintendent there was issued a certificate 
to the employee, of which the following is a copy: 

"ATLANTIc CoxsT LINE RAILROAD Co. RELIEF DEPARTMENT. 

"Certificates of 3fembersIIip 4n tile IteNef FNsid. 

"This certifies that, employed by the Atlantic Coast 
Line Railroad Co, , is a member of the Relief Fund of the Relief Department 
of the Atlantic Coast Line Railroad Co. and is entitled to the benefits pro- 
vided bv the regulations of the relief department. for a member of the 
class with additional death benefits of the first class. " 

There a. re five classes of members, the classification being based upon the 
regular or usual monthly pay received bv the employee. 

On the death of a member of the relief fund, payments were made to his 
beneficiary in varying amounts from $250 to $1, 250, according to the member's 
classification. In order to become a member the employee agreed to pay, by 
assignmeut in advance, into the trust fund of the relief department of the 
Atlantic [Coast Line] Railroad. Co. a certain portion of his wages. 

A member who had been continuously in plaintiff's service for three years 
and a member of the relief fund for one year immediateIy preceding the 
termination of his employment could retain his membership for the minimum 
death benefit only held by him during (he last year of his employment by 
payment, quarterly in advance, in cash, of the necessary amount to cover death 
benefits only. 

Out of something over 20, 000 employees of plaintiff there were about 10. 000 
members of said relief fund. About 400 former employees retained their 
membership in said relief department as to death benefits. The regulations 
covering said relief fund provided that an advisory committee shall have 
general supervision of the operation of said relief department. The advisory 
committee consisted of plaintiff's general manager, ex officio a member and 
chairman, ard 12 other members, 6 chosen annually by plaintiff's board of 
directors and 6 chosen annually by ballot by members of the relief fund. 

Plaintiif alleges in its complaint: 
"6. Your petitioner as an incident of its. business as a common carrier, in 

order to aftord the care and protection to its employees for which such asso- 
ciation was organized, undertakes on behalf of the beneficial owners of such 
fund- " (a) To collect and hold in trust the contributions or sub~riptions made 
by the meinbers thereof; " (b) To pay all expenses of adminstering the fund so held, including 
salaries of oificers and employees of the relief department; and "(c) Guarantee to the members or beneficial owners of such fund that it 
shall be sufficient to provide the necessary hospital and medical treatment 
and, iu the case of the disability of any member, to pay to him the sum to 
which he thereby becomes entitled, or, in the ease of his death, to pay to his 
beneficiaries or next of kin. the amount to which they thereby become entitled. "7. For the service thus rendered to the employees who are members of 
such association in administering said fund, for the guarantee set forth in 
paragraph 6 of this petition, and for the payment of advances made there- 
under, your petitioner receives no monetary consideration, but treats all such 
sums paid for salaries or for other administrative expenses of said fund, and 
all sums that it is called upon from time to time to pav into said fund to 
cover any deiiciencies therein, as operating expenses of your petitioner. " 

The Revenue Act of 1918 contains the following provisions pertaining to 
the issues in the case at bar: 
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"Szc. 1 (40 Stat. , 1057). That when used in, this Act- "The term 'persou' includes partnerships and corporations, as well as 
individuals; 

"The term 'corporation' includes associations, joint-stock companies, and 
iusnrance companies; 

"Szc. 508 (40 Stat. , 1104). That from and after A. pril 1, 1919, there shall 
be levied, assessed, collected, aud paid, in lieu of the taxes Imposed by section 
504 of th'e Revenue Act of 1917, the following taxes on the issuance of in- 
surance policies '„ " (a) Life insurance: A. tax equivalent to 8 cents on each $100 or fractioual 
part thereof of the amount for which any life is insured under any policy of 
insurance, or other instrument, by whatever name the same is called: 

"(d) Policies. issued by any corporation enumerated in section 231, aud 
policies of reinsurance, shaH be exempt from the taxes imposed by this section. "Szc. 504 (40 Stat. , 1104). That every person issuing policies of insurance 
upon the issuance of which a tax is imposed by section 503 shall make monthly 
returns under oath;. in duphcate, and pay such tax to the collector of the 
district in which the'principal ofiice or place of business of such person. is 
located Such returns shall contain such information and be made at such 
times and in such manner as the Commissioner, with the approval of the 
Secretary, may by regulation prescribe. 

"Szc. 231 (40 Stat. , 1076). That the foIlowing organizations shall be exempt 
from taxatiou under this title: 

" (8) Fraternal beneficiary societies, orders, or associations (a) operating 
under the lodge svstem or for the exclusive benefit of the members of a 
fraternity itseIf operating under the lodge system, and (b) providing for the 
payment of life, sick, accident, or other. benefits to the members of such society, 
order, or association or their dependents; 

"(6) Corporations organized and operated exclusively for religious, chari- 
table, scientific, or educational purposes, or for the prevention of cruelty to 
child-en or animals, no part of the net earnings of which Inures to the benefit 
of auy private stockholder or individual; 

"(10) Farmers' or other mutual hail„cyclone, or fire insurance companies, 
mutual ditch or irrigation companies, mutual or cooperative telephone com- 
panies, or like organizations of a purely local character the income of which 
consists solely of assessments, dues, , and fees collected from members for the 
soke purpose of meeting expenses;" 

Plaintiff contends that sections 504 and 503 of the Revenue Acts of 1917 
and 1918, respectively, were intended to be, and are, merely reenactments 
of similar provisions in the Spanish War Revenue Act of brune 13, 1898 (30 
Stat. , 448). It is unquestionable that section 503 of the Revenue Act of 
1918 is a reenactment of section 504 of the Revenue Act of- 1917, but there 
is. a marked difference between the language covering exemptions in said 
sections 504 and 503 and that iu the Spanish War Revenue Act of 1898 (30 
Stat. , 416). 

While the language covering fraternal, beneficiary societies, orders, and 
associations operating under the lodge syste~ is very similar in the three 
Acts, there is a marked dii'ference, in that the Act of 1898 specificaHy men- 
tions aud exempts "farmers' purely local cooperative company or association. 
or employees' relief associations operated on the lodge system, or local eo- 
operaNova pica, organized and conducted solely by the members thereof for 
the exclusive benefit of its members and not for profit. " (80 Stat. , 461. ) 
[Italics ours. ] 

Here it will be seen that in the A. ct of 1898 exemption is given to "farmers' " 
purely local cooperative companies or associations and " employees' relief 
associations, " operating not only on the, lodge system but also on the local 
cooperat(ve plan. [Italics ours. ] 

As we have before stated, the exemptions in section 503(d) of the Revenue 
Act of 1918 (40 Stat. , 1076) are a practical reenactment, in so far as the 
issues in this case are concerned, of the exemptions in section 11(a) of the 
Revenue Act of 1916 (39 Stat. , 766), and also of those in the Revenue Act of 
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1917 (40 Stat. , 316, section 504(d) ), for the Act of 1917 embraces by reference 
thereto the exemptions contained in section 11(a) of the Revenue Act of 
1916 (39 Stat. , 766). 

It is disclosed in plaintiff's brief that when the Revenue Act of 1917 was 
reported to the House it contained the following provision, taken from the 
Revenue Act of 1898, as the committee report discloses: 

"SEo. 504. That from and after the 1st day of June, 1917, there shall be 
lev. ed, assessed, collected, and paid the following taxes on the issuance of in- 
surance policies: 

"(a) Life insurance: A tax equivalent to 8 cents on each $100 or fractional 
part thereof of the amount for which any life is insured under any policy of 
insurance, or other instrument by whatever name the same is called: Provided, 
That the provisions of th s subdivision shall not apply to any fraternal, bene- 
ficiary society or order, or farmers' purely cooperative company or associa- 
tion or employees' relief associations operated on the lodge-system or local 
cooperative plan, organized and condNcted solely by the nienibers thereof for 
the exclusive benefit of its niembers and, not for profit. " [Italics ours. ] 

Had this provision referring specifically to "employees' relief associations" 
remained in the bill, it might well be argued, discarding for the inoment any 
question as to the meaning of the phrase "local cooperative plan, " that it 
would relieve plaintiff from the tax in question; but it was stricken from the 
bill by amendment, aud in its place the exemptions of section 11(a) (Third, ) 
of the Revenue Act of 1916 (39 Stat. , 766) were incorporated in the 1917 
Act, by reference thereto, as follows: " Sac. 11. (a) Third. Fraternal benenciary society, order, or association, 
operating under the lodge system or for the exclusive benefit of the inembers 
of a fraternity itself' operating under the lodge system, and providing for the 
payment of life, sick, accident, or other benefits to the members of such society, 
order, or association or their dependents; 

We have shown that the exemptions in section 231 of the Revenue Act of 
1918 (40 Stat. , 1076) were a practical reenactment of section 11(a) of the 
Revenue Act of 1916 (39 Stat. , 766), and that the 1917 Act also included the 
piovisions of said section 11(a). 

It seeins to us that the elimination of the specific provisions in the Revenue 
Act of 1917, as first reported to the House, exempting "employees' relief asso- 
ciations operated on the lodge system or local cooperative plan, organized and 
conducted solelv by the members thereof for the exclusive benefit of its members 
and not for profit, " is very persuasive as indicating the intention that they 
were not to be exempt, unless they may be classed as fraternal beneficiary 
associations operating on the "lodge system, " which mill be discussed here- 
after. Yet, as we untlerstand the plaintiff's contention, it claims that section 
231 of the Act of 1918-and section 11(a) of the Act of 1916, which are practi- 
cally identical, mean the same thing as the omitted clause. 

"The rejection by Congress of a specific provision contained in an Act as 
originally reported is most persuasive to the conclusion that the Act should 
not be so construed as in effect to include that provision. " (First Fed, Stat. 
An. , 2d ed. , sec. 45. ) 

"The fact that this provision measuring the amount of recovery by rebate 
was omitted from the Act, as finally repoitcd to both Houses and passed, is not 
only significant, but so conclusive against the contention of the plaintiff that 
it quotes — not the report of the conference committee — but a statemeut, made 
by a member of ihe Senate conference committee, to support the present argu- 
ment that section 8 means the same thin. „as the omitted clause. But while 
they inay be looked at to explain doubtful expressions, not even formal reports— 
much less the language of a member of a committee — can be resorted to for the 
purpose of construing' a statute contrary to its plain terms, or to make identical 
that which is radically different. " (Penna. R. R. Co. v. International Coal Co. , 
230 U. S. , 184, 198. ) "But it is a familiar canon of interpretation that all former statutes on the 
same subject, whether repealed or unrepealed, may be considered in coustruing 
the provisions that remain in force. " (Viterbo v. Eriedtander, 120 U. S. , 
707, 725, ) 

(See also U. S. v. Sann dens, 22 Wall. , 492; U. S. v. Farden, 99 U. S. , 10. ) 
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Plaintiff's brief shows that when the Revenue Act of 1898 was under dis- 
cussion in the Senate the provision with reference to life insurance in the bill 
contained the following exemption: 

"That the provisions of this section shall not apply to any fraternal bene- 
ficiary society or orcler oyerated on the lodge systein which is organized and 
conducted by the members thereof f' or the sole benefit of its meinbers aud not 
profit. " 

The above provision is similar to that in (8), section 261, of the Revenue 
Act of 1918. 

PlaintiK sets forth in its brief tlie discussion which took place with reference 
to the question whether the above exeinytion embraced " employees' relief 
associations" when conducted for their own benefit and not for profit. Senators 
Aldrich and Wolcott expressed t!ie opiniou that they were within the exemptions. 

Plaintiff quotes Senator Aldrich as saying: 
"And I understand the lodge system to be an aggregation of. employees or 

farmers or anybody else who carry on beneficiary insurance simply for their 
own benefit. That language was used in the statute heretofore and it has been 
construed to apylv to that class of organization. " 

Plaintiff quotes Senator Syooner as saying: "I think the Senator has drawn this so as to include a great many that 
ought not to be taxed. " 

Without entering into a discussion of how far the courts will go. in consideriug 
the debates in Congress in interpreting statutes, we may observe that Senator 
Aldrich's view was not accepted is indicated by the fact that the provision was 
subsequently amended to read specifically referring to &' employees' relief associ- 
ations" operating both under the "lodge system" and "local cooyeratlve plan, " 
viz: 

"Provided farther, That the provisions of this section shall not apply to any 
fraternal, beneficiary societv, or order, or farmers' purely /ocat cooperative 
company or association, or employees' relief associations operated on the lodge 
system, or local cooperation plan, organized and conducted solely by the mem- 
bers thereof for the exclusive benefit of its members and not for profit. " (60 
Stat. , 461. ) 

We are not content to rest our decision on any ~onclusion we may draw from 
the elimination of specific reference to "employees' relief associations" from 
the. Act of 1917, or its insertion in the Act of 1898, however significant or per- 
suasive such action on the part of Congress may appear. 

We shall consider whether plaintiff is within any of the exemptions men- 
tioned in (d) of section 503 of the Act of 1918, which provides. that "policies 
issued by any corporation enumerated in section 281 and policies of reinsur- 
ance shall be exempt from the taxes embodied by this secti'on. " 

Section 1, supra, of the Act of 1918 provides that when used in this Act- 
"The term 'person ' includes yartnerships and corporations, as well as indi- 

viduals; 
"The term ' corporation ' includes associations, joint-stock companies, and 

insurance companies; 
Plaintiff alleges in its petition that "for the benefit and protection of its 

employees a certain voluntary associaf. ion was. organized under the general 
auspices of your petitioner known 'as the ' relief department. ' " At other 
places in the petition the "association" is referred to. In the regulations 
the "relief department" is referred to as "a department of the company's 
service, of the nature of a mutual benefit association. " Approximately 10, 000 
employees of plaintiff were members. The affairs of the relief department 
were managed by executive ofllcers, with duties similar to corporate ofilcers, 
with an advisory committee exercising executive supervision analogous to that 
of the board of directors of a corporation. 

Plaintift's relief deyartment is certainly within the purview of the language 
employed by Judge Graham in Hardware Underwriters et al. v. The United 
, States (65 C. Cls. , 267 [T. I). 4189, C. B. VII — ". , 847]), where he states: 

"The association is not incorporated, but this does not alter the fact that it 
is, in substance and in result of its operations, a mutual insurance company or a 
reciprocal association for the purpose of. making insurance, and securing pro- 
tection and paying losses. + 

92026' — 60 25 
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"To say that such an association is a mere place is to say that a written 
constitution that has been put in operation is stiB nothing more than a scrap 
of paper. This association is not a mere place; it is a living entity doing an 
insurance business through cooperation of. its subscribers with the attorney 
in fact and advisory committee and performs all those things. necessary to carry 
on etfectively the business of making insurance. 

"An 'association' has been defined, with approval by the Supreme Court, 
'as a body of persons organized for. the prosecution of some purpose, without 
a charter but having the general form and mode of procedure of a corporation. ' 

It is clear in this case that the individuals or subscribers were engaged in the 
prosecution of a common enterprise, to wit, the business of a mutual insurance 
compauy, and had the general purpose and accomplished the same end as a 
formally incorporated association. " 

See also Hecht v. Jfalleg (265 U. S. , 144 [T. D. 8595, C. B. III — 1, 489]); 
Plckering v. Atyea-Iiflchols Co. (21 Fed. (2d), 501 [T. D. 4006, C. B. VI — 2, 
814]); and Philadelphia k Reacling Relief Association (4 B. T. A, 718, 722). 

Plaintiff contends that the contract entered into between the members of tbe 
relief department and itself is not a contract of insurance but one of beneficial 
relief, and cites, in support of this contention, Beck v. Penna. Rai2road (68 N. 
J. L. , 282), as a leading case on the subject involving a relief department 
similar to plaintitf's relief department. 

Plaintiff's brief, in quoting from the above decision in the Beck ease, italicizes 
the following: "the cont~act betrceen tkeni is not of insurance but. of beneficial 
relief. " And also italicizes the following: "not one of insurance, wQkin the 
lazes appealed to. " 

In order to estimate the weight to be given to tbe Beck case, we think that 
there shoulrl be applied to it the observation of Chief Justice Marshall in the 
case of Cohens v. Virginia (6 Wheat. , 899): 

"It is a maxim not to be disregarded, that general expressions, in every 
opinion, are to be taken in connection with the case in which those expressions 
are used. If they go beyond the ease, they may be respected but ought not 
to control the judgment in a subsequent suit when the very point is presented 
for decision. The reason of this maxim is obvious. The question actually be- 
fore the court is investigated with care, and considered in . its fu11 extent. 
Other principles which may serve to illustrate it, are considered in their rela- 
tion to the case decided, but their possible bearing on all other cases is seldom 
completely investigated. " 

Also the following from Corpus Juris 15, page 941: 
"Accordingly, in applying the rule of stare decisis to a former decision, the 

language of the opinion in the earlier case must be construed with reference 
to the yarticular facts yresented in that ease. " 

In the Beck case, Plaintiff Beck sued the railroad company to recover for 
a personal injury. The regulations overning the relief department of the rail- 
road and the application for membership provided that the acceptance of bene- 
fits from the relief fund for injury or death should operate as a release for all 
claim for damage arising from injury or death. 

piaintitf Beck objected to the introduction of the release in evidence, on the 
ground that under the laws of New Jersey no contract to indemnify any person 

, 
. against loss by casualty to property or health or life could be made exceyt 
by one incorporated for that purpose under the laws of a State or a foreign 
corporation formed for that purpose, which has complied with the State laws 
and obtained authority to transact its business in the State. 

The trial judge excluded the evidence. The court of errors and appeals 
reversed the lower court and held the evidence admissible, and in addition tc 
the excerpt from the opinion quoted in plaintiff's brief said: 

"The purpose of the legislation appealed to is to regulate the business of 
insurance of various kinds by corporations who propose to do such business, 
and who hold themselves out as ready to contract for insurance with any. person 
who applies, and agrees to the terms on which they offer to insure, If it be 
conceded that such business is a proper subject of legislative regulation, it is 

, 
obvious that such regulations are not to be extended beyond the business 
intended to be regulated. " (68 N. J. L. , 241. ) 

It is apparent that the New Jersey court held merely that the contract of 
insurance with Beck was not one of insurance within the meaning of laws of 



377 [Beg 58. Art. 21. 

&ew Je»ev prohibiting the exeeul. ion of such contracts except by corporations 
autho»zed for that purpose. Tbe effect of the holding was merely that tbe 
contract between Beck and the railroad company did not fall within the regula- 
tion of the insurance lama We can not consider the Beck case applicable, in 
view of the very' comprehensive language in section 503(a), supra, of the Act 
of 1918, v hich is as follows: 

"(a) Life insurance: A tax equivalent to 8 cents on each $100 or frac- 
tional part thereof of the amount for vvhich any life is insured untler any 
policy of insurance, or other Instrument, by mhatcver name the seine is 
called. "' ~ "' " [Italics ours. ] 

Whatever may be the pertinency of tbe Beck case, the conrment of the 
court in Boston d 3f'. R. R. v. United 8tatcs (265 Fed. , o78) is in point, and 
equally applicable to State decisions, as well as to State statutes, 

"If the principle were once accepted that the express terms of a Federal 
law imposing a Federal tax may be abridged, or enlarged, by force of local 
statutes, the General Government, as a result, would be forced to adopt dif- 
ferent standards, and diftering rules of taxation among the States — varying 
in aeeordanee with the differing statutes of the various States, Stbough the 
power to tax for Federal purposes resides with a single entity and emanates 
from a central and paramount Govermnent. And, as a result of such diversity, 
there would be no uniformity, though governments exercise the essential and 
necessary power to impose the burdens of taxation under the impulse of the rial andgoverning principle involved in the cardinal idea of uniformity. " 

Plaintiff's contract with the employees joining the relief department provided 
fer payments rangng from @%0 to $1, 250 in case of death. To deny that this 
was a contract of life insurance under "any policy of insurance, or other 
instrument, bV whatever name the same is called, " is to deny the obvious mean- 
ing of language. 

Plaintiff's contract certainly meets all the requirements of various defini- 
t"'ons of a contract of insurance. Premiums were paid for insurance by mem- 
bers of the relief department, by an assigmnent of their wages, while they 
were in the employ of the company„ if they were on the wage roll, if not by 
payments in cash, and after their severance of employment with the company, 
by payment of premiums in cash. In ease of death their beneficiaries are 
paid as stated before. 

Mr. Justice Gray, in Connnonseeaish v. We(Jwrbee (105 Mass. , 149), defines 
a contract of insurance as follows: 

"A contract of insurance is an agreement, by which one party, for s. eori- 
sideratton (which is usually paid in money; either in one sum„or at different 
times during the continuance of the risk), promises to make a. eerta. in pay- 
ment of money, upon the destruction or injury of sonrething 'in which the 
other party has an interest. In fire insurance and marine insurance, the thing 
tusured is propertv; in life or accident insurance, it is the life or health of 
a person. * * * AII that is requisite to constitute such a contract is the 
payment of the consideration by the one, and the promise of the other to pay 
the amount of the insurance upon the happening of injury to the subject by 
a contingency contemplated in the contract" 

Joyce on Insurance, volume 1, section 7. , defines life insurance as follows: 
"Life insurance is a eontraet dependent upon human life, whereby one for 

a consideration agrees to pay another a certain sum of money upon the 
happening of a given contingency, or upon the termination of a specified 
period. 

"A ' contract of life insurance ' is an agreement between insurer and insured, 
whereby the insurer undertakes to pay a certa. iu sum of money to a certain per- 
son, who may be and usually is a person other than the insured, upon the hap- 
penmg of a particular event, usually the death of insured, in consideration of 
pavment by insured of certain premiums made at stated periods. " (Baltimore 
Life Insurance Co. v. P/oyd, 5 Boyee (Del. ), 201, 91 Atl. , 653. ) 

See also Ritter v. ilt'utaal Life Insurance Co. (169 I). S. , 139); 8(ate v. Alley 
(96 Miss. , 720, 51 South, 467). 

It remains to be seen whether, within the intent and meanino of any oi' the 
pro&casions of section 231 of. the Revenue Act of 1918, plaintiff is exempt from 
the payment of the taxes imposed. 
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The following provisions, covering exemptions, are thought to be app»cable 
by plaintiff: 

"Szc. 231. That the following organizations shall be exempt from taxation 
under this title; 

I/I 

"(8) Fraternal beneficiary societies, orders, or associations, (a) operating 
under the lodge system or for the exclusive benefit of the members of a fra- 
ternity itself operating under the lodge system, and (b) providing for the pay- 
ment of life, sick, accident, or other benefits to the members of such society, 
order, or association or their dependents; 

"(6) Corporations organized and operated exclusively for religious, charitable, 
scientific, or educational purposes, or for the prevention of cruelty to children or 
animals, no part of the net earnings of which inures to the benefit of any private 
stockholder or individual; 

"(10) Fitrmers' or other mutual hail, cyclone, or Qre insurance companies, 
mutual ditch or' irrigation companies, mutual or cooperative telephone compa- 
nies, or like organizations of a purely local character, the income of which con- 
sists solely of assessments, dues, and fees collected from members for the spls 
purpose of meeting expenses. " 

It is well to refer here to some of the principles which have guided the courts 
in determining whether the taxpayer is entitled to exemption. 

"Statutes and provisions exempting persons or property from taxation are 
strictly construed. "I, egislation which is claimed to relieve any species of property from its due 
proportion of' the general burdens of government should be so clear that there 
can be neither reasonable doubt nor eoutroversy about its terms. " Sutherland 
"Statutory Construction, " section 589. 

"The claim for exemPtion must be clearly made out. Taxes being the spic 
means by which the State cau maintain its existence, any claim pn the ~~ of 
anyone to exemPtion from the full payments of his share of taxes on any port'on 
of his Property must on that account be clearly dedned and founded uppn plain 
language. There must be no doubt or ambfguxty in the language upon which 
the c]aim is based. It has been said that where there is a well-founded doubt 
it is fatal to the claim. " (IIardu;are Undertcvtters et al. v. The United States, 
65 C. Cls. , 267. ) 

This court said in Negro York Trast Co. v. U. S. (68 C. Cls. , 102 [T. D. 4045, 
C. I). V1-2, 189]): 

"Plaintiff is claiming the benefit of an exemption from taxation, and the 
burden is upon it to show clearly that it is within the exemption claimed. 
(phpenta pire d. Marine Insaranoe Co. v. Tennessee, 161 U. S„174; Chicago, 
Burlington d Kansas City R. R. v. Caffey, 120. U. S. , 569, 575; and Itfetcalf 8 
Isddy v. 3lttchelt, supra [T. D. 8824, C. B. V — 1, 218]). " 

The language of the Supreme Court in Bank of Commerce v. Tennessee 
(161 U. S. , 184, 146) is verv pertinent to the ease at bar, in determining the 
applicability to plaintift of the provisions above cited, from section 281 of the 
Act of 1918: 

"These cases show the principle upon which is founded the rule that a 
e]aim for exemption from taxation must be clearly made out. Taxes being the 
sole means by which sovereignties can maintain their existeuce, any claim on the 
part of' anyone to be exempt from the full payment of. his share of taxes on 
any portien of his property must on that account be clearly deQned and founded 
upon plain language. There must be no doubt or ambiguity in the language 
used upon which the claim to the exemption is founded. It lias been said that 
a well-founded doubt is fatal to the claim; no implication will be indulged in for 
the purpose of coustruing the language used as giving the claim for exemption, 
where such claim is not founded upon the plain and clearly expressed intention 
of the taxing power. " 

The remarks of the court in Cornell v. Coyne (192 U. S. , 418, 481) are very 
pertinent both as to the strictness of the rule to which the taxpayer is held 
who claims a statutorv exemption and as a reply to the argument in plaintiff's 
brief in the case at bar: 
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A literal interpretation of this statute, therefore, leads to the illogical 
conclusion that Congress intended to impose a tax upon the issuance cf any 
kind of insurance policy, but permitted a certain class of persons to issue any 
kind of insurance policy without being subject to the tax. " 

In Cornell v. Coyne the court said: 
"Clearly there is nothing in the body of the Act exempting exported filled 

cheese from the ordinary mamifaeturing tax on other filled cheese. But if there 
were a doubt as to the nieaniug of the statute, that doubt shoultl be resolved in 
favor of the Government. Whoever claims a privilege from the Government 
Should point to a statute which clearly indicates the purpose to grant the 
privilege. "'But if there be any doubt as to the proper eonstructiou of this statute 
(and we think there is none), then that construction must: be adopted which 
is most advantageous to the interests of the Goverunient. The statute being a 
grant of a privilege must be construed most strongly in favor of the grantor. 
(Gildart v. Gladstone, 12 East, 668, 675; Charles River Bridge v, Wa»ren Bridge, 
11 Pet. , 420, 544; Bnhnqne d Paci Railroad v. Litchtleld, 23 How. , 66; The 
Binghamton Bridge, 8 Wall„51, 75; Rice v. Railroad Co. , 1 Black, 358, 380i 
Leavenicorth, La»crence c6 Galveston, R&t~. 'yroad v. United States, 92 U. S. , 733; 
Fertilizing Co. v. Hyde Park, 97 U. S. , 659. ' Hannibat, dc. , Railroad Co. v. 
Packet Co. , 125 U. S. , 260, 271. ) 

"Why Congress should grant an exemption from manufacturing tax in the 
ease of exported tobacco and not iu the case of exported filled cheese, is not 
for us to determine. Doubtless the reasons which prompted such. difference 
were satisfactory. It is enough that no exemptiou . has been made in favor 
of the latter. " 

It is plaintiffs eoutention that Congress intended to impose the tax in ques- 
tion only on the issuance of policies by those engaged in the insurance business 
for profit. 

The same contention was made in Bankers' c5 Planters' Mat, Ins. Ass'n v. 
Walker (279 Fed. , 53 [T. D. 8818, C. B. I — 1, 259]), involving the identical pro- 
visions under the Revenue Act of 1917, but the circuit court of appeals held: 

"This contention is unsound, because this is a purely life insurance arrange- 
iuent and business, and section 504 does not require profits or dividends as a 
prerequisite to this tax. " 

Plaintiif's "relief department" possesses none of the indicia of a fraternal 
beneficiary society, order, or association, operating under the lodge system, to 
bring it within the provisions of (8), section 281, supra. 

We think that article 514 of Regulations 45 of the Treasury Department, 
under the Revenue Act of 1918, properly defines "fraternal benefiicia. ry societies 
operating under the lodge system" as they are ordinarily understood: 

"Fraternal beneficiary societies: A i'raternal beneficiar society is exempt 
from tax only if operated under the ' lodge system, ' or for the exclusive benefit of 
the members of a society so operating. 'Operating under the lodge system' 
means carrying on its activities under a form of organization that comprises 
local branches, chartered by a Parent organization and largely self-governing, 
called lodges, chapters, or the like. In order to be exempt it is also necessary 
that the society have an established system for the payment to its members or 
their dependents of life, sick, accident, or other benefits. " 

The decision of the Board of Tax Appeals, where a similar claim for exemp- 
tion was made, is in point: 

"In dealing with cases coming under section 281 of the Revenue Act of 1918, 
the character of the organization must be judged by its articles of incor- 
porat on, constitution, and by-laws, or by what other iustrumeut it is governed. 
(Corley v. Travelers' Protective Association, supra; Berry v. Ifnights Tcmplars' 
d rVasons' Iife Indemnity Co. , supra. ) Search the petitioner's governing regu- 
lations as we may (it is the only instrument which has been offered to us), we 
are unable to discover, even in a remote degree, a. single fraterrahstic feature 
in its organization. It is entirely without any social features. Its membership 
is made up of individuals whose vocations are as numerous and diverse as the 
classificatious of employment of a great railway system; the section hand, the 
freight hustler, the brakeman, the conductor in charge of a fast transcontinental 
train, the locomotive engineer, the train dispatcher, the clerk in the office, all are 
entitled to membership in the association for the mere asking, expressed in 
written applicatiou, provided no disability exists; aud yet none of these look 
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to the petitioner. for anv betterment in social and laboring. conditions. There 
is no traternal object which moves them to seek membership in tbe association, 
but rather the mut. ive is mercenary. The petitioner has neither lodges, rituals, 
ceremonial, or regalia; and it owes no allegiance to any other authority or 
jurisdiction. It is not a 'fraternal benefieiary association' operating under 
the lodge system, within the ufeaning of section 281(8) of the Revenue Act of 
1918, and, therefore, is not entitled to exemytion under the provisions of that 
section. " (Appeal of Philadelphia & Reading Relief Association, 4 R. T. A„ 
718, 726. ) 

It is equally clear that plaintiff can not escape the tax under (6), section 281, 
supra, which exempts religious, charitable, seientific, and educational organiza. 
tions. Obviously, plaintiff does not come within any of these four classes. 
Nor can we see bow plaintiff falls within tbe exemytions of (10), section 281, 
a. side from any question as to whether plaintiff's "relief department, " operating 
in six different Slates, may be considered an organization of a "purely local 
character. " 

(10) provides for exemptions for- 
"Farmers' or other mutual hail, cyclone, or fire iusurance companies, mutual 

ditch or irrigation companies, mutual or cooperative telephone companies, . or 
like organizations of a purely local character, the income of which consists 
solely of assessments, dues, and fees collected from members for the sole 
purpose of meetiug expenses. " 

It could not be contended, with any degree of p?ausibility, that farmers' 
organizations, other than those operated under the lodge system, eoubi be 
exempt from the life insurance tax under section 281, aud certainly not under 
(10); for under that subdivision the farmers' organizations are granted an 
exemption for hail, cyclone, and fire insurance. 

Under the principle of expressio amias est eactasio atterins, exemption for 
farmers' organizations could not be extended to life insurance under (10). 
Then, how ean it be successfully urged that life insurancw tax exemption is 
extended to the "like organizations" referred to in (10) 7 

It will be recalled, as above stated„ that when the bill which became the 
Act of 1917 was reported to the House it contained a syecific provision exemyt- 
ing "farmers' purely cooperative company or association or employees' relief 
associations operated on the ~ ~ ~ local cooperative plan 

This provision was stricken from the bill, and, in lieu thereof, that which 
is substantially section 281 of the Act of 1918 was inserted. We do not find 
any life insurance tax exemption left in section 281 for farmers" organizations 
operating on the local cooperative plan, as distinguished from those oyerating 
un. der tbe lodge system„ for (10) confines the farmers' exemytions to mutual 
hail, cyclone, and fire insurance companies. It would, indeed, be siugular to 
read into (10) a life insurance tax exemption extended to employees' relief 
associations and not to the farmers" comyanies. 

In Peat v. CLan. k (95 U. S. , 708) the court savs: " It is a familiar rule in the interpretation of written instruments and statutes 
that ' a passage vvill be best interpreted by reference to that which yreeedes aud 
follows it ' So, , also, ' the meaning of a word may. be ascertained by reference 
to the meaning of words associated with it. ' " 

Tbe court further quotes from Broom's Legal Miaxims: 
"In the eonstruetion of statutes, lil-ewise, the rule noscitar a sociis is very 

frequently applied; the meaning ot a word, and consequently tbe intention of 
the legislature, being ascertained by reference to the context, and by consider- 
ing whether the word in questiou and the surrounding words are, in fact, 
ejasdem generis, and. referable to the same subject matter. "It is a familiar rule in the construction of terms to apply to them the 
meaning naturally attaching to them from their context. Ãoscitar a sociis is a 
rule of construction applicable to all written instruments. Where any particu- 
lar word is obscure or of doubtful meanin, taken by itself, its obscurity or 
doubt may be removetl by reference to associated words. And the meaning of 
a term may be enlarged or restrained by reference to the object of the whole 
clause in which it is used, " (Virginia v. Tennessee, 148 U. S. , 519. ) "It would ignore the fact that the meaning of words is affected by their 
eoutext and violate the settled rule that words which standing alone might 
have a wide and comprehensive import will, when joined with those defiuing 
speeifie acts, be interpreted. iu their narrower sense and understood to refer 
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to things of the same nature as those described in the associa(ed list, enumera- 
tion, or class. " (Cf. Virginia v. Te&ineesee, 148 U. S. , 508, 519; United States v. 
Ciioee, 185 U. S. , 255, 258; Ãeul v. Clark, 95 U. S. , 704, 708; United States v. 
Salen. 285 U. S. , 249. ) 

ln Bo&ilzers' c6 plunters' est. Ins. Ase'n v. WaUeer (279 Fed„53), passing on 
the identical provision in the Revenue Act of 1917, the court held that Coiigress 
did not inteml i:o include life insurance in the expression "like associai. ions. " 
The court sairi; 

"It is aiso evideiit that plaintitf does not come within the 'like organi- 
zation of . a purely local character, the income of which consists solely of 
assessments, dues, aud fees collected from niembers for the sole purpose of 
i ice(in its expenses, ' as sct out in subdivision 'tenth' of section 11(a), above 
quoted. This is not a 'purely local ' organization; its income is not collected 
foi' the mere purpose of ' meeting its expenses, ' but goes much beyond this 
ansi covers insurance payments; and it is not a ' like organization, ' such 
org;uiizations being ' farmers' or other mutual hail, cyclone or fire insurance 
company, inutual ditch or irrigation company, mutual or cooperative telephone 
company. Life insurance is too well known and important for us to suppose 
that Congress would detail hail, cyclone, and fire insurance, and intend life 
insurance to be iucluded in the general expression of 'like associations. ' The 
plaintiff is clearly liable to the tax. " 

Our vieiv that (10) of section 281 of the Act of 1918 did not include life 
hisurance is strengthened by the fact that ivhen said section 281 was reen- 
acted in the Revenue Act of 1924 (48 Stat. , 282), life insurance was added to 
the provisions of (10), as follows: 

" (10) Benevolent life insurance associations of a purely local character, 
fa. rmers' or other mutual hail, cyclone, casus. ltv, or fire in. aura. nce comps. nies, 
mutual ditch or irrigation companies, mutual or cooperative telephone com- 
panies, or like organizations; but only if 85 per centum or more of the 
income consists oi aniounts collected froin members for the sole purpose of 
meeting losses and expenses. " 

"It is an accepted principle that for purposes of statutory construction, 
within certain limits, resort may be had to subsequent statutes. " ( Doug- 
las v. Rdmarde, 298 Fed. , 229, 288. Citing, with other cases, Snnetanlia v. 
First T& aet 1 Seeps. Bonk, 257 U. S. , 602 [T. D. 8821, C. B. I — 1, 210], and 
Sliieal& v. Doyle, 258 U. S. , 529 [T. D. 8889, C. B. I — 2, 812]. ) 

In, tlie Smiets. nka case, supra, Mr. Chief Justice Taft said: 
"It is obvious that, in the Acts subsequent to that of 1918, Congress sought 

to make specific provision for the cacus oroisews in the earl'ier Act. 
"This case is not unlike that of United States v. Field (255 U. S. , 257). 

The Revenue Act of 19)6 imposed a tax on the estate of a decedent at tlie 
time of his death. The Government sought to tax property passing under a 
decedent's testamentary execution of a general power of appointment. It was 
held that, ivhile in eouity, property passing under such a power might be 
treated as assets of the donee for the use of his creditors if executed in 
favor of a volunteer, it was not subject to d;stribution as part of the estaie 
of the dree and was not taxable. In the later Act, such property was 
expressly included. This was thought by the court to show at least a legis- 
lative doubt ivhether the earlier Act included such property. " 

In SA;eub v. Doyle, supra, the Supreme Court said: 
"Iu ti&e Revenue Act of 1918 (40 Stat. , 1097) it reenacted section 202 of the 

Act of September 8, 1916, and provided that the transfer or trust should be 
taxed ivhether ' made or created before or after the passage of ' the Act. 
And we can not accept the explanation that this was an elucidation of the 
Act of 1916, and not an addition to it, as averred by defendant, but regard 
the Act of 1918 rather as a declaration of a new purpose; not the explana- 
tion of an old one. " 

AVe are of the opinion that plaintiff's petition should be denied. Petition 
will be dismissed. It is so ordered and adjudged. 



ESTATE TAX RULINGS. 

TITLE III. — ESTATE TAX. (1926) 

SECTION 303(a) l. — GENERAL. 

EEGULATIQNs 70) ARTIGLE 86: Claims against the estate. 

Deduction on account of a subscription by the decedent to a cor- 
poration organized and operated exclusively for charitable purposes. 
(See 6. C. M. 4784, page 885;) 

BKGULATIONjS 70, ARTICLE 87: Taxes. 
Deduction on account of a subscription by the decedent to a cor- 

poration organized and operated exclusively for charitable purposes. 
(See 6. C. M. 4784, page 885. ) 

PROPERTY PREVIOUSLY TAXED. 

REGUI, ATIoNS 70, ARTIOLE 48: Property ac- 
quired in exchange. 

VIII — 42 — 4401 
Ct. D. 198 

ESTATE TAX — REVENUE ACT OF 191S — DECISION OF COURT. 

DFDUcTION — TDANSFEB PBEVIOUSLx TAXFD — IDENTIFIGATION. 

Where a statement shows the decedent's deposits, withdrawals, 
and daily ban)I balance from the date of the first receipt of securi- 
ties from the estate. of a prior decedent to the time of her death, 
tbe origin of each deposit, whether from sales of securities of the 
prior decedent or from other sources, and the purpose of cash 
withdrawals, whether for the purchase of securities whose value is 
claimed as a deduction or for other purposes, the value of the 
securities, which, at the time of her death, is deductible from the 
gross estate under section 403(s)2 of the Revenue Act of lm8, 
granting a deduction for property "which can be identided as hav- 
ing been acquired by the decedent in exchange for property" re- 
ceived from the prior decedent, can be ascertained. on the following 
basis: 

Where a withdrawal is made for a purchase of securities it is 
assumed that this money came from the sources other than the 
proceeds of securities which were a part oi the prior dececlent's 
estate, if there is a suflicient balance of that nature with which to 
ma. ke the purchase of securities. Where withdrawals are made 
for other purposes, it is assumed that the withdrawals came from 
the proceeds of securities which were a part of the prior decedent's 
estate to the extent that there are sufQcient funds for that purpose. 

(383) 



[Beg. 70, Art. 48. 

DISTRIOT CoURT oF THE UNITED STATEs Foa THE EARTERN DIRTRIOT oF 
PENNSYLVANIA. 

United States of America v. Elnier E. Rodenbongh, Executor of the Estate of 
Elizabeth I(fcCahan Rode»bough. 

[March 15, 1929. ] 
OPINION. 

KIRzPATRIOK, J. : Tliis is an action brought bv the United States to recover 
tlie balance of a deficiency assessmert of estate tax in the estate of Elizabeth 
McCahan Rodenbough. A jury trial was waived by the parties. The facts 
were not in controversy and at the first trial the court found the law in favor 
of the plaintiff and entered judgment for the plaintiff. for $144, 849, 04. An 
appeal was talte'n to the circuit court of a. ppeals, which court reversed this court 
in an oyinior. reported at 25 Fed. (2d), 18, and remanded the case with 
instructions. The case has been retried and is now before the court for findings 
and jutlgment. 

Tbe tax claimed wis assessed under the Revenue Act of 1918. Since the 
decision of the circuit court of appeals in this case, the District Court for the 
District of Delaware has decided that, by reason of thc re'pealing clause in the 
Revenue . 4ct of 1921, the Revenue Act of. 1918 was inopei'atike as to the estate 
of a decedent who died within a year prior to the enactment of the Act of 1921, 
(IVitmington Trust Co. v. U. S. , 28 Fed. (2d), 205. . ) This decision applies to 
the case now before ihe court, and the defendant contends that he is entitled 
to judgment on the law as announced in it. 

I am urable to agree with tbe defendant that the point discussed and decided 
by Judge iMorris in the case referred to can properly be considered by me at 

, this time. The decision of the circuit court of appeals already rendered 
is the law of this case. The general yrinciple is a familiar one, and is stated 
in Thompson v. 3faaaoell Land, Orant Co. (168 U. S. , 451), as follows: "It 
is the settled law of this court, as of others, thai. whatever has been decided 
on one appeal or writ of error can not be reexamined on a second appeal or 
writ of error brought ir. the same suit. The first decision has become i. be 
settled law of the case. " (See also 4 C, J. , page 1098, et seq. ) 

The principle is broad euough to apply to all questions necessarily involved 
in the decision of the former appeal, although some of them may not have been 
specificall dealt 'with in the opinion of the court. Whether it applies to a 
question like the present one, which was not even raised by the defendant 
(although the record now is exactly the same as it was at the time of the first 
trial ard the question now raised could have been presented then), is a que9tion 
for the circuit court of appeals on a subsequent appeal of' this case. 8o far as 
the trial before me is concerred, I am precluded from considering the new 
issue by a corollary to the general rule above stated, which limits the duty 
of the inferior court on a remanded case to carrying out the terms of the 
mandate as sent down. 

"Whatever was before the (appellate) court, and is disposed of, is considered 
as finally settled. The inferior court is bound by the decree as ihe law of the 
case; ard must carry it into execution. according to the mandate. They can 
not vary it, or examine it for any other purpose than execution; nor give 
any other or further relief; nor review it uyon any matter decided on appeal 
for error apparent; nor intermeddle with it, further than to settle so much as ' has been remanded. " (Stbbald v. U. S. , 12 Peters, 488. ) (See also Illinois v. 
Ill. Cen: Rg. Co. , 184 U, 8. , 77; United States v. Camoa, 184 U. 8. , 572; Untted 
States v. cYeie Yor7. " Indians, 178 U. 8. , 464. ) 

In executing the mandate, reference may be had to the opinion of the ap- 
pellate court. In this ease, the circuit court of appeals said, "But at the 
trial of this ease before the district court, the defendant * "' ~ raised 
the issue of identification, which ~ s s the district court did not try out 

The case therefore must be remanded for trial on this issue, 
It is thus clear that the mar. date requires this court to retry the 

ease on one issue only, namely, what part of the securities claimed as exemyt 
can be identified as "having been acquired by the dececlent in exchange for 
property" received from the decedent's father's estate. Upon this issue no 
new evidence has been submitted, and the only thing bearirg upon it before 
ihe court is therefore the statement (in evidence as Exhibit F) showing the 
decedent's deposits, withdrawals, and daily bank balance from the date of the 
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'first receipt of securities from her father's estate, December 11, 1918, to the 
time ot her death, October 17. 1921. Tbe statement also shows tbe origin. of 
each deposit, whether from sales of securities of her father's estate, or from 
other sources, and tbe purpose of cash withdrawal, whether for the purchase 
of securities whose value was claimed as a deduction or for other purposes. 

Without discussing the theory of identificatior. presented by the Government, 
we may say generally that it is clear from the opiniou of the circuit court 
of appeals, first, that it was not the intention of. that court to limit the exemp- 
tion only to cases where the item claimed as a deduction can be traced to some 
other speciiic item of the estate of the prior decedent. The circuit court of 
appeals said: " If * " " the only evidence available is that stipulated 
in the form of the decedent's deposits, withdrawals and balances showr. in 
her bank account, it will devolve on him (the defendant) to convince tbe court 
that, ivhen properly analyzed, they distinguish between the taboo money sources 
aud show figures by which the securities last purchased. can be traced to t)ie 
fatker's estate and be thus identified. " This expression, together with the 
rationale of the entire opinion, makes it perfectly clear that all that is re- 
quired is that the deductior claimed be identified as having been purchased with 
money which can be traced as having come from the sale of securities be- 
longing to tbe estate of the decedent's father, without the necessity of showing 
what piirticuiar securities it came from. Second, it is also clear from the par- 
tial analysis of the statement of bark balances (Exhibit F) made bv the circuit 
court of appeals that tbe method of computation for tbe purpose of tracing 
which this court. was directed to adopt is that now contended f' or by the 
defendant. That method is stated in the defendant's brief, as follows: "Where 
a withdrawal is made for a purchase of securities it is assumed that this 
money canie from the sources other than the proceeds of securities which were 
a part of the prior decedent's estate, if there is a sufilcient balance of that 
nature with which to make the purchase of securities. Where withdrawals 
are made for other purposes, it is assumed that the withdrawals came from 
the proceeds of securities which were a parS of the prior decedent's estate to 
the extent that there are su%cient funds for that purpose. " A. calculation 
was made in accordance with this method bv the plaintiif's accountants and 
submitted to tbe defendant. It results in a tax due of $22435. 86. 

The defendant, while agreeing that the calculation is made in accordance 
v, ith bis views, so far as the method adopted is concerned, now claims that it 
should. be corrected at three points: The first of these involves an item of 
withdrawal of $103, 725, withdrawn by the decedent from the bank on January 
9, 1919. On that date, the decedent. had in bank a deposit in excess of that 
amount, made up partly of money received from the sale of securities af her 
father's estate and partly of money received from other sources. The account- 
ant treated the item as a withdrawal for the general purpose of the decedent 
and, in accordance with the theory of the coinputation, deducted it trom that 
pari of the decedent's balance which was derived from the sales ot' securities 
oi lier father's estate. The defendant claims that this is wrong, aud that it 
should be deducted from the part of the balance ivhich arose from general 
outside sourc s. 

'1'he item is entered in the column of withdrawals "for other purposes. " A 
note appended to the stipulation, however, states that it is for the "purcliase 
of securities not deducted under 408(a)2. " This can be taken to mean more 
than that, ivith the item in question, the;. ecedent bought some securities which 
her executor did not or does not now claim as deductible. The defendant goes 
further, however, and says that the securities purchased with this money were. 
on hand at the time of tbe decedent's death. The reason why a deduction as 
to them was not claimed is not stated, but, as he says, that is immaterial. 
The only evidence which he can point to which might indicate that they are 
on hand is Schedule B — 2, to his executor's decedent's executor, in which it ap- 
pears that he returned "$100, 000 Philadelphia City 4i/ss due 1948, January and 
July 1, at 96. 49, Philadelphia Exchange. " Since the plaintiR does not admit that 
this iteni represenis the $108, 725 in question or agree to the defendant's state- 
ment with regard to it, the matter must be determined by the evidence„and 
there is absolutely no evidence in the record now before the court to show that 
the securities purchased with the gl(Q, 725 were the Philadelphia city bonds 
returned by the executor and no evidence to show that the securities so pur- 
chased were retained by the decedent or came into the hands of the defendant 
a. s ber executor. For all that appears, whatever securities were purchased 
might have been sold the day after their purchase, and the money used, for tbe 
decedent's personal expenses. I can not agree with the statement of tbe defend- 
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ant made on page 5 of his brief that the hyl~thesis an which the analysis is 
based requires cell withdrawals far the purchase of securities to be treated as 
drawn from funds derived from sources other than ilie estate of the prior. 
decedent. They should be so treated only when the securities in question are 
shown to be on hand at the decedent's death, and thus at least available as a 
claim for deduction whether actually so claimed or uot. The other two items 
as to which the defendant contends that the analysis subinitted by the plain- 
tiff's accountants should be corrected fall into exactly the sanie category. Xone 
of the corrections or modifications contended for by the defendant in the 
analysis will be allowed, and the analysis ivill be accepted by the court as tho 
basis for eutry of judgment. 

In accordance with the foregoing, judgment may be entered for the plain- 
tiif in the sum of $22, 885. 80, with interest from October 15, 1022. 

TRANSFFiRS FOR PUBLIC, C8ARITABLK, 
RELIGIOUS, KTC. , USES. 

BEGIJLATIONs 70& AIITICLE 44: Transfers for VIII — 84 — 4819 
public, charitable, religious, etc. , uses. 6-. C. M. 4784 

(Also Section 306(a) 1& Articles 86 and. 87. ) 
The deduction authorized by section 808(a)1 of the Revenue Act 

of 1920 on account of claims against the estate and unpaid mort- 
gages upon, or any iudebtedness in respect to, property is limited 
to the extent that such claims, mortgages, or indebtedness were 
incurred or contracted bona fide and for an adequate and full con- 
sideration in money or money's worth recwived therefor by the 
decedent. 

No deduction is authorized by section 808(a)8 of i, he Revenue 
Act of 1020 on account cif a subscription i' or charitable purposes. 

The question is presented to this ofFice for an opinion whether, in 
deternIining the net estate for Federal estate tax under the Revenue 
Act of 1M6, deduction may be made in the amount of z dollars on 
account of a subscription by the decedent to a corporation organized 
and operated. exclusively for charitable purposes. The subscription, 
under the laws of the State, constituted a legal obligation of the 
decedent enforceable against his estate and payment thereof was 
made about 14 months after his death. 

Deduction was claimed pursuant to section 308(a) 1 of the Revenue 
Act of 1996. whlcl1 pI'ovides: 

For the purpose of the tax the value of the net estate shall be determined- 
(a) In the ease of a resident, by deducting from the value of the gross 

estate— 
(1) Such amounts for * c' "' claims against the estate, unpaid mortgages 

upon, or any inclebteclness in respect to, property (except, in the case of a resi- 
dent decedent, where such property is not situated in the United States), to 
the extent that such claims, mortgages, or indebtedness were incurred or con- 
tracted bona ficle and for an adequate and full consideration in money or 
money's worth ~ " c' as are allowed by the lairs of the juiisdietion 

under which the estate is being administered 

The precise question presented for determination under that sub- 
division is this: Does that subdivision require, as a condition to deduc- 
tion on a, ccount of a valid claim against the estate, that, such claim 
must have been incurred or contracted for an adequate and fuH con- 
sideration in money or money's worth, which moved or passed to the 
decedent & 

Under the canons of construction it is settLed that phrases similar 
in character repeated in a statute will be given the same meaning 
wherever used in the statute unless a diferent intent appeal&. Ae- 
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cordingly, the limiting phrase, "s ~ ~ to the extent that such 
claims, mortgages, or indebtedness were incurred or contracted bona 
fide and for an adequate and full consideration in money or money' s 
worth s ~ ~" contained in section 808(a)1 must be given the 
same meaning which is given to the corresponding phrases, similar in 
character, contained in section 809 (c), (d), (f) of the said Revenue 
Act. Under the referred to subdivisions of section 309, property 
transferred by trust or otherwise or a6'ected by powers created, exer- 
cised, or relinquished by a decedent in contemplation of or intended 
to take effect at or after his death, is included in the gross estate 
"except in case of a. bona fide sale for an adequate and full consid- 
eration in money or money's worth. " 

Subdivision (i) of section 802 provides: 
If any one of the transfers, trusts, ~ ~ * or powers, enumerated and 

described in subdivisions (c), (d), and (f) of this section is made, created, 
exercised, or relinquished for a consideration in money or money's worth, but 
is not a bona. Qde sale for an adequate and full consideration in money or 
money's worth, there shall be included in the gross estate only the excess of the 
fair market value at the time of death of the property otherwise to be included 
on account ot such fransaction, over the value of the consideratiou received 
ther'efor bil the decedent. [Italics supplied. ] 

Section 809 (c), (d), (f), and (i), it will be seen, contemplates that 
property transferred by trust or otherwise, or affected by powers 
created, exercised, or relinquished by a decedent in contemplation of 
or intended to take e8ect at or after his death, is taxable only to the 
extent that the transaction involving such property was not a bona 
Me sale for an adequate and full consideration in money or inoney's 
worth receded therefor by the decedent. 

In view of this situation, it is held that deduction is authorized by 
section 808(a)1 of the Revenue Act of -1MG on account of claims 
against the estate and impaid mortgages upon, or any indebtedness 
in respect to, property only to the extent that such claims, mortgages, 
or indebtedness were incu'rred or contracted bona nde and for an 
adequate and full consideration in money or money's worth recezved 
therefor by the decedent. 

It follows that inasmuch as the decedent received no consideration 
in money or money's worth for the subscription, no part of the 
amount subscribed may be deducted pursuant to section 808(a) 1, 

The executors suggested that if deduction could net be made pur- 
suant to section 808(a)1, it might be made pursuant to section 
308(a)8, which authorizes that there shall be deducted from the 
gross estate of a resident decedent: 

The amount of all bequests, legacies, devises, or transfers * ". * to or 
for the use of. any corporation organized and operated exclusively for religious, 
charitable, scientiiic, literary, or educational purposes * * ~. The amount 
of the deduction under this paragraph for any transfer shall not exceed the 
value of the transferred property required to be included in the gross 
estate 

Article 44 of Regulations 70. relating to the deduction authorized, 
by paragraph (8), provides: 

Deduction may be taken of the value of all property transferred by will or 
by the decedent in his lifetime not to exceed the value of the transferred 
property required to be included in the gross estate where ~ * * the prop- 
erty was transferred ~ " ~ to or for the use of any corporation or asso- 
ciation organized and operated exclusively for religious, charitable, scientidc, 
literary, or educational purposes 
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»nifestly) the subscription does not come within the purview of 
paragraph (8) of section 808(a) and of article 44 of the regulations. 
Pursuant to this paragraph only the value of the property trans- 
ferred by will or by the decedent in his lifetime is ilecluctible. It is 
clear that the a dollars which were subscribed were not transferred to 
the charitable organization by the will of the decedent. It is also 
clear that after the subscription had been macle, the decedent con- 
tinued to hold the title to, and remained in the possession and enjoy- 
ment of, the x dollars until his death, when his title thereto and 
possession and enjoyment thereof passed to his executors. Such title, 
possession, and enjoyment were retained by the executors to the time 
when they paid the z dollars to the charitable organization, about 14 
months after the death of the decedent, when the title to, as well 
as the possession and enjoyment of, the T dollars passed to t)he char- 
itable organization and the transfer (of z dollars) was made. 

Since the amount subscribed was neither transferred by will nor 
by the decedent in his lifetime to the charitable organization, the 
transfer of the z dollars does not come within the provisions of sec- 
tion 808(a)8 of the Act and of article 44 of Regulations 70, and 
deduction of that amount is not authorized by-tha~t section. 

In view of the foregoing, no deduction from the gross estate may 
be made on account of the subscription in question. 

C. M. CIIAREST) 
General Copse/, Bureau of Intei')Ml Eef)enue. 

TITLE III. — ESTATE TAX. (1924) 

GROSS ESTATE — GENERAL 

REGULATIDNs 70) ARTIULE 10: Character of inter- 
ests included. ARTIcI. E 14: Dower and curtesy. 

VIII — 88 — 4819 
Ct, D. M 

ESTATE TAX — REVENUE ACT OF 1924 — DECISION OF COURT. 

Gnoss EsTATE — Winow s STATUTGRY' INTEREsTs — NEBRAsKA. — CGN- 
STITUTIONALITY. 

The value of the interest which a widow receives from the estate 
of her deceased husband under the laws of Nebraska should be in- 
cluded in determining the value of the decedent's gross estate under 
section 802 of the Revenue Act of 1924. The k'ederal estate tax on 
the transfer of such interest is constitutional. 

UNITED STATES CIRCUIT COURT OP APPEALS, EIGHTII CIRCUIT. 

A. B. Allen, Colleotor of Internal Revenae for the District of Nebraska, at)- 
Reliant, v. george F. Henggeler, Administrator, etc. , appellee. 

Appeal from the District Court of the United States for the District of iVebraska. 

[March 25, 1929. ] 
OPINION. 

MCDERMOTT, District Judge, delivered the opinion of the court. 
The plaintiff below (appellee here) brought this action against the collector 

of internal revenue of Nebraska to recover $1, 240. 71, paid by the pbrintitT as 
administrator of the estate of George Henggeler on account of the Federal 
estate tax. The collector declined to deduct the widow's one-third share set 
apari, by the statutes of Nebraska. The plaintiff claims that such onwthird 
interest vested in the wife at the time of her marriage; that it came to her, not 
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by reason of ber husband's death, but by virtue of the statutes of Nebraska 
and her marriage; that Congress has no power to assess her property upon 
the occasion of her husband's death; that such is a direct tax, in violatiou of 
section 9, Article I of. the Constitution, and m violation of the due process 
clause of the fifth amendment. It is alleged in the petition that the Supreme 
Court of Nebraska, in construing the statutes of Nebraska, has held that the 
wife "was, during the lifetime of said George Henggeler, vested with an ab- 
solute title inchoately to one-third of all of said estate, and that, as to such 
one-third interest, the said George Henggeler, deceased, until his death, held 
the title thereto for the use and benefit of the ss. id Magdalena Henggeler, as 
tbe beneficial owner thereof, and, at his death, the absolute ownership and right 
to the possession thereof became complete in tbe said Ma. gdalena Henggeler, 
by right and because of the marriage relation, and not by inheritance. " 

Plaintiff then alleges that section 802 of the Revenue Act of 1924 should not 
be construed to include such interest of the widow, and if construed to so in- 
clude it, the section is violative of tbe constitutional provisions above referred 
to, and also section 2 of Articl I, which provides that direct taxes must be 
apportioned among the States according to population. It is further alleged 
that the 1924 law can not constitutionally operate ou a property interest which 
vested in her prior to its enactment. The petition does not disclose how much 
of this estate is in personal or real property. 

The trial court overruled a demurrer to the petition; the detendant declined 
to further plead, and judgment was rendered as prayed for. This appeal 
foBows. 

Section 802 of the Revenue Act of 1924 provides: 
'"' Szc. 802. The value of the gross estate of the decedent shall be determined 

by including the value at the time of his death of all property„real or personal, 
taugible or intangible, wherever situated- 

"(a) To the extent of the interest therein of lhe decedent at the time of bis 
death which after his death is subject to the payment of the charges against 
his estate and the expenses of its administration and is subject to distribution 
as part of his estate; 

"(b) To the extent of any interest therein of the surviviug spouse, existing 
at the time of the decedent's death as dower, curtesy, or by virtue of a statute 
creating an estate in lieu of dower or curtesy. " 

Paragraph (a) above bas been construed to be in the conjunctive; to fall 
within it, the deceased must have (1) an interest in property at the time of bis 
death; which must be (2) subject to charges against his estate; and (8) which 
must be subject to distribution. (UaifeZ States v. Riel@, 255 U. S. , 257. ) It 
has beeu held that a life estate in a decedent is not subject to the tax, for such 
estate is neither subject to the payment of debts, nor subject to distribution. 
(Bfount v. U. 8. , 59 Ct. Cls. , 828. ) In the present case, the husband undeniably 
has an "iuterest" in this property at the time of his death; the Nebraska stat- 
ute in terms makes the interest "subject to his or hcr debts "; and likewise in 
terms provides, as to real estate, that it "shall descend ~ ~ ~ to the hus- 
band or wife, " etc. As to personal property, the Nebraska statute expressly 
provides that it "shall be applied and distributed ~ ~ * in the same pro- 
portion to the same persons as prescribed for the descent of real estate. " The 
statute further provides that "her right to inherit" may be cut off by ante- 
nuptial contract. There is no ueed to resort to. qudicial construction of such 
plain and unambiguous provisions. The property here involved is subject to 
the paynient of debts of the deceased, and -subject to distribution. 

Paragraph (b) reaches expressly the interest of the surviving spouse, as 
dower, curtesy, or by viriue of any statute creating au estate in lieu of dower 
or curtesy. Ilnless this paragraph be unconstitutional, the Government must 
prevail. The appellee relies upon iV(chola v. Coolidge (274 U. S. , 581 [T. D. 4072, 
C. B. VI — 2, 851]), in which it was held that Congress could not tax property in 
which the deceased had no interest at bis death, and which had not been trans- 
ferred in anticipation of death. If the decedent had no interest in this prop- 
erty which ceased at his death, Congress cau not tax it. Our inquiry should 
be directed to the question of whether the deceased had any interest in this 
one-third at his death; if he did, it is taxable under either (a) or (b); and if 
so, whether the measure of the tax is uncoustitutioually arbitrary. 

The case was argued on the assumption. that there is a confiict between tbe State and Federal ilecisions. There is uo room for confiict iu this case. 
jurisdiction has its own field, and in that field it is supreme. That the State statutes and decisions are binding on the Federal courts, as to the interest 
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which the wife and husband have in his property, is not open to dispute. 
(Warbnrton v. White, 176 U. S. , 484; U. 8. v. Robbins, 269 U, S. , 815 [T. D. 8817, 
C. B. V-l, 188]. ) 

Where the State courts have construed community property statutes to mean 
that husband and wife are substantially tenants iu common, the Federal courts 
will so treat the husband's interest. (Itelc v. rlfilEer, 8 F. (2d), 797; T. Ds. 8188 
[C. B. 4, 258], 8596 [C. B. III — 1, 101], 8891 [C. B. V — 2, 282]. ) While if the 
S(ate courts, under similar statutes, hold the husband's title is more tlian that of 
a cotenant, the Federal courts will so treat his interest. (Taloott v. U. 8. , 
28 F. (2d), 897 [T. D. 4082', C. B. VI-2, 855]. ) Iu every ease, the State 
statu!es and State decisions are looked to for the purpose of determining the 
quantity aud quality of the decedent's interest in property left by him. 

But when that quantity and quality is found, then the Federal courts must 
deterniine whether such interest is taxable under the Icederal estate tax hiw. 
It would indeed be unthinkable to hold that, under this Icederal taxing Iaw, ' an identical interest of the decedent (as determined by the State courts) should 
be taxed in Kansas and not in Nebraska, because the courts of the two 8tates 
differently construe their own 8tate inheritance tax laws. 

Our first task, then, is to ascertain the interest of the decedent, if any, in 
and to the wffe's one-third which ceased at his death. The amount and char- 
acter of the wife's interest in such one-third, how and when it arose, is uot the 
priniary intluiry here. The inquiry here is, What interest did the hasband have 
in this property which ceased at his death 7& The wife's interest is of importance 
only as it may cut down the husband's interest, for, of course, there eau uot 
be more than oue whole interest. 

It has been conclusively determined that the Federal estate tax is not levied 
on the right of iuheritance; it is levied and measured by the interest or 
rights cut oiY by death. In Y. If. C. A. v. Davis (264 U. 8. , 47) the Supreme 
Court said: 

"It was not a tax upon succession and receipt of bene6ts under the law or 
the will. It was death duties as uistinguished froin a legacy or successioii tax. 
What this law taxes is uot the interest to which the legatees and devisees 
succeeded on death, but the interest ivhich ceased by reason of the death. 
(Xnmoltun v. Moore, 178 U. S. , 41, 48, 49 )" 

And in Edaoards v. Noegm (264 U. 8. , 61 [T. D. 8584, G. B. III — l. , 479] ); 
"It comes into existence before aud is independent of the receipt of the 

property by the legatee. It taxes, as Hanson, Death Duties, puts it in a passage 
cited in 178 U. 8. , 49, 'not the interest to which some person sueeeeds on a 
death, but the interest which ceased by reason of the death. ' " 

To the ss. me elect see N. K Trust Co. v. Eisner (256 U, S. , 845) and Chase 
National Iten' v. U. 8. , decided January 2, 1929 [Ct. D. 40, C. B. VIII — 1, 8081. 

Decisions under State laws taxing the right of sueeession or taxing property 
which passes by wiH or inheritance are therefore not in point; neither are deci- 
sions which declare that the rights of the widow are more than those of an 
heir, in that the latter may be ent off by eonveyanee or vill. Decisions of this 
and other circuits, that a dower right is a valuable consideratiou for a contract 
involving its surrender, are of no assistance in determining the interest of the 
husband. 

Starting with the proposdtion that al! ot' the incidents of ownership are in the 
owner, we find that the Nebraska statute in question has impaired them to this 
extent: (1) Real estate of which the hu9band is seized of an estate of inheritance 
dkring the marriage, or in which he possessed either a legal or equitable lute~est 
at death, which has not been conveyed by husband and wife while residents of. 
the State, or by the husband while the wife was a uonresie!ent, and rohioh has 
not been sntd on. eaecntion or jndiotat sais, and which has not been lawfully 
devised, shall descend (under the circumstances here) one-third to the wife, 

It is t!ien provided that "the idght of a married man or woman to inherit a 
part or all of the real estate '. ~ ~ may be barred by a conveyance exe- 
ctited" as above provided, and "by the sale of such real estate under execution 
oi other judicial sale, during the lifetime of the owner of the title. " 

(2) Personal property, of which the husband shall die possessed, and not law- 
fully disposed of by will. shall be distributed os provided thereiii. (It wiH be 
noted that thew is no provision for the resident wife joining in a conveyance 
of personal property, and the statute does not operate on personal property of 
which the husband vtas possessed "during his marriage" as iu the case of real 
estate. ) 
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(8) The right is given the widow to elect to take under the law, notwith- 
standing any will. 

(4) The wife's interest in both real and personal property is subject erst to 
the payment of the debts of the husband's estate, which includes the costs of 
administration. 

The Nebraska decisions have done no violence to the plain intendment of 
these statutes. The supreme court of that State held that the wife's interest 
was not subject to the State inheritance tax law, in a case which is the backbone 
oi' appellee's position. The court said: 

"Under the present law the interest of the wife in the personal property of 
her husband is similar to that of a. silent partner. The husband is, in effect, the 
managing agent and has control of the property. He can sell and dispose of it, 
or he may exchange it for other property. But at his death her interest therein 
comes to her in her own right. It does not pass to her by will, or by the in- 
testate laws of the State. The husband can not deprive her of that right. 
(Caster v. Lstate of Gaster, 92 Neb. , 6. ) "It has been held by the great weight of authority that dower is not immune 
because it is dower, but because it, like the right to the homestead, and to the 
distributive share of the widow of the estate of her deceased husband, belonged. 
to her inchoately during his life, and vested fully in her at. his death. The 
widow's share of the estate of her deceased husband, by the present inheritance 
law, is given to her in lieu of dower, and it follows that the interest of the 
appellant in her deceased husband's estate, both real and personal, comes within 
the test of immunity. 

"Under the present statute the wife takes her interest in the estate of her 
deceased husband by operation of law. She can not be deprived of that interest 
by his will. It is something which belongs to her absolutely and independently 
of any right of inheritance or succession. Strictly speaking, the widow's share 
should be considered as immune, rather than exempt, from an inheritance tax. 
It is free, rather than freed, from such tax. It is not excepted from the taxable 
class because it never was in such class. Like all debts, taxes, costs, expenses, 
and other similar items, it is deducted before any inheritance tax is assessed. 
The share of the realtv and personalty, which under our law go to the widow 
independent of auy will or act of the husband, is not, so to speak, a part of his 
estate, and is no more liable to a succession tax at his death than is her in- 
dividual property, derived from her own ancestors and held in her own name, 
though the husband may have had the management and control of the estate 
during his lifetime. " (In re Strahan, 98 Neb. , 828. ) 

This is the most favorable description of the wife's rights in the Nebraska 
decisions. Yet there is nothing in that decision, or any other, that alters the 
verv substantial rights which, under the Nebraska statute, the husband enjoys 
in this one-third interest, during his lifetime, and which cease at his death; and, 
it must always be remembered, the Federal estate tax law operates on rights 
that cease, and not rights that accrue, upon death. Giving full weight to the 
Nebraska court's description of the wife's interest, the facts still remain that 
the husband has at least the following very substantial rights in such property: 

IXe has the exclusive right of possession; the exclusive right to the income 
incident thereto; all of it can be taken for his debts; he has therefore the 
exclusive right to use it as a basis for credit; he has the right to have it all 
applied to the payment of his debts upou his death; as to the personal property 
he has the further and exclusive right of transfer and disposition and of gift, 
and can likewise convey real estate if his wife is not a resident of Nebraska; 
he has the power to convey real estate, without his resident wife's signature, 
and put his purchaser into possession, and if his wife predeceases him, the title 
is absolute. FIe has every right of ownership, save that he cau not will it 
without her consent; and as to real estate with a resident wife, his deed is 
conditioned on him outliving her; and, perhaps, he can not. give away or dissi- 
pate property in fraud of her. 

These rights of the husband are among the most valuable incidents of owner- 
ship. The right of possession and enjoyment of the income, the ri 'ht to use it 
as a basis for credit, and the right to pay his debts with it, are most important 
attributes of ownership. And these are all "interests" which he enjoys in his 
own property, under the statutes and decisions of Nebraska, and which cease at his death. 

As a tnatter of fact, the Nebraska statutes and decisions are very much like 
those of many other States, and it is matter of common knowledge that a widow 
has much greater rights in her one-third or one-half, as the case may be 
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death than she does before. Upon the death of her husband, she "comes into" 
her property. The very substantial rights which her husband lias in the one- 
third cease at his death. 

Upori argument, counsel for the appellee stressed the poi»t that her rights sp«»g from her marriage and the statute, and his death was but the occasion of the enjoyment. This argument has beeri fully niet and completely answered, since the argument, by the Supreme Court in the case of Cirase Nat. Bank v. 
U. 8. , supra. In that case, the decedent had tal-en out life irisurance pay»ble to his wife, with ihe right reserved in him to elis» e the beneliciarv. Tire face value of the policies was held to be subject to the estate tax. The arguuients 
against taxing this insurance money were alniost identic;il with the argumeiits made in this case. In fact, the »lair&tiff in the Xvberg case, hifra, relied largely 
on the analogy to life insurance, and the decision in Erick v. Lercellyn (20S Fed. , 803), holding such proceeds uot taxable. Iu the Chase Nati&»rul Baiik case, the court dealt with section 402, Revenue Act oi' 1021, which includes the liroceeds of life i»surance»olicies, s. s tire correspondiug section 302 of the Act of 1024 i»eludes the "interest of the surviving spouse. " The same constitutional objec- tions were made there as here, and denied. It was urged there that the wife' s right came fror» the contract with the insurer and not froni the decedent; just as it is urged here that the wife's right comes from the statute»nd»ot froiu the death of her husband. That was adniitted but held to be innnaterial. It was urged there that the wife's right "vested" prior to her husband's death, just as is urged here. The court held, that even if. that were so, it would not be material. The court, upon the matter of vesting, said, quoting from 8altoristall v. 8altcnstall (276 U. S. , 260): 

"So long as the privilege of succession has not been fully exercised it may be reacherl by the tax. (See Cahe&r v. Breroster, 203 U. S. , 543; Our v. CAlrnan, 183 U. S. , 276; Chanler v. Kelsey, supra; l&foffrt v. Kelly, supra; Nickel v. Cole, supra. ) And in determini»g whether it has been so exercised technical dis- li»etio»a between vested remaiuders and other i»terests are of little avail, for the shifting of the economic beueflts and burdens of property, which is the subject of a s»ccession tax, may even in the case of a vested remainder be restricted or suspended by other legail devices. A power of appointment re- "erved by the donor leaves the transfer, as to him, incomplete and subject to hix. (Bnllen v. Wisconsin, 240 U. S. , 625. ) The beneficiary's acquisition of the property is equally incomplete whether the power be reserved to the donor or another. " 
Other similarities might be pointed out. The court, horvever, decides this case. when it ruled: 
"The precise question presented is whether the termination at death of that power a»d the consequent passing to the designated beneficiaries of all rights under the policies freed of the possibility of its exercise may be the legitimate subject of a transfer tax, as is true of the termination by death of any of the other legal incidents of property through which '+s use or econoinic enjoymeut may be controlled. 
"A power in the decedent to surrender and cancel the policies, to pledge them as securitv for loans, and the power to dispose of them a»d their proceeds for his own beuefit during his life which subjects them to the control of a bank- ruptcy court for the benefit of his creditors, and which may, under local hrw applicable to the parties here, subject them in part to the paymeni, of his debts, is by no meaus the least substantial of the legal incidents of ownership, a»d its termi»ation at his death so as to free the be»eficiaries of the l&olicy from the possibility of its exercise would seem to be no less a traiisfer within the reach of the taxing power i. han a transfer effected iii other ways through death. "Termination oi the power of control ai the time of &leath inures to the benefit of him who owns the property subject to the power and thus brings 

about, at death, the completion of that shifting of the economic benefits of 
»roperty which is the real subject of the tax, just as effectively as would its 
exercise, which latter may be subjected to a privilege tax. (Chanler v. Kelsey, 
205 U. S. , 466. ) 'To make a distinction between a general power aml a limi- 
tation in fee is to grasp at a shadow while the substance escapes. ' " 

And, later on, the court said the question of whether there was a "vesting" 
was not determinative; that "the freeing of the remaiuder of the possibility of 
the exercise of that poiver" was suflicient to subject property to a tax. So, if. 
the wife's interest was vested but inchoate, as alleged in the petition (a ques- 
tion assrimed but not decided), it is of no moment. 

92026' — 30 — 26 
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In au effort to distinguish this case, it was argued that the insured in the 
cited case could, by changing the beneficiary, entirely wipe out the wife's inter- 
est; he has the same power in iNebraska as to personal property, and also as to 
real' estate by the simple expedient of changing his legal residence to Council 
Bluffs, Iowa, or any other State. But aside from that, the fact still remains 
that in the case at bar the decedent harl many importaut rights in this prop- 
erty, which ceased at his death. The same principle, under difierent facts, was 
applied; in Reineclce v. Northern Truest Cn. , decided by the Supreme Court on 
J'anuary 2„1929 [T. D. 4261, C. B. VIII — 1, 805]. 

The'Court of Claims arrived; at the same conclusion in an identical case from 
Neb:asks, on June 18, 1928, in Nyberg v. Un&fte&t States [T. D. 4280, C. B. 
VII — 2, 662]. Certiorari was denied November 26, 1928. 

The rights of a Nebraska wife are certainly not greater than the rights of a 
California wife in community property; yet the Supreme COLLrt held that the 
husbauf1 was taxable on its income as if he were the sole owner. (U. S v. 
Robbins, 269 U. S. , 815 [supra]. ) 

Decisions cited by appellee from some of the other community property States 
are not in point, for in those States the wife has an estate in the property not 
unlike that of a tenant in common; her interest is subject to her separate devise, 
and uneler certain circumstances the property. is subject to partition; she is 
entitled to a joint enjoyment of the income; such community property is immune 
from his debts incurred without her consent; and there are other incidents of a 
couimon ownership. But in Xebrasl-a this property is subject to his debts, and 
not hers; is for his enjoyment, and not hers. Her. mterest comes into realization 
after his death, after the payment of his debts, is subject to certain family allow- 
ances, arid her interest may not be in fact identified, in niany eases, until the 
debts are proven, the costs of administratior ascertained, and the election of the 
widow Inade. 

A secondary contention is made to the effect that, even if it be taxable, the 
tax is not properly measured. The answer may be found in Chase Nat'l Bank v. 
U. S. (supra), U. S. v. Robbins (269 U. S. , Slo), Brushaber v. U. P. R. R. Co. 
(240 U. S. , 1), Elint v. Stone Tracy Co. (220 U. S. , 107) „3Iaxsoell v. Bugbee 
(250 U. S. , 525), and in other eases. It can not. be said that the action of Con- 
grc"ss, in measurin ~ the tax by the value of the property that is freed from the 
decedent's interests and rights and powers, is so arbitrary as to amount to 
confiscationc Again it should be recalled that the vvidow is uot being taxed 
for the privilege of succession; the estate is ta~ed upon the occasion of the 
cessation of riehts of the decedent. 

The ease will be reversed and remanded f'o r further proceedings in consonarice 
with this opinion. 

REGULATIo&Ns 67& ARTIGLE ]. : Transfers reached. VIII — 51 — 4474 
Ct. D. 140 

GIFT TAX — RD&VENUE ACT OF 1924 — DECISIOi% OI' SUPREME COURT. 

GIFT TAx — f ONsTITUTIONALITY. 

The tax imposed by the Revenue Act of 1924, upon a transfer of 
pl-operty by gift inter vivos, not made in contemplation of death, 
is constitutional. 

SUPREME CAURT oF TIIE U¹TED STATEs. 

Josepl& H. B&oniley v. Blakely D. 3fcCaughni Collector of Internal Revenue 
for the Eirst Dist&v'et of Pennsylvania. 

Ou certificate from the United. States Circuit Court of Appeals for the Third Circuit. 

[November 25, 1929;] 

OPINION. 

Mr, Justice SToNE delivered the opinion oi the court. 
In this case, pending in the Court of Appeals for the Third Circuit, that 

court has certified to this iluestions of law concerniug which it asks instructious 
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for the proper disposition of the cause. Judicial Code, section 289, as amended 
by Act of February 18, 1925. 

Bromley, a resident of the United States, brought the present suit in the 
District Court for Eastern Pennsylvania, to recover a tax alleged to have 
been illegally e~acted, upon gifts made by him s. fter the effective date of sec- 
tion 819(a) of the Revenue Act of 1924 (48 Stat. , 258, 818), as amended by 
section 824(a) of the Revenue Act of 1926 (44 Stat. , 9, 26). This section im- 
poses a graduated tax "upon the trs. nsfer by a resident by gift" during the 
caleudar year "of any property wherever situated ~ ~ ". " In computing 
the amount of the gift subject to the tax, section 821, in the case of a resident, 
exempts gifts aggregating $50, 000, ifts to any one person which do not exceed 
$500, and certain gifts for religious, charitable, educational, scientific, and like 
purposes. The questions certiiied are: 

1, Are the provisions of sections 819 — 824 of the Revenue Act of 1924, as 
amended by section 824 of the Revenue Act of 1926, when applied to transfers 
of property by gift inter vivos, made after the ctfective dates ot the cited 
Revenues Acts and not made in contemplation of death, invalid, because they 
violate (a) the tlfird clause of section 2 and (b) the fourth clause of section 
9 of Article I of the Constitution in that the tax ihey impose is a direct tax 
and has not been apportionedj 

2. Are the cited provisious, when applied to transfers of property made iu 
like circumstances, invalid because they violate (a) the fiftb amendment to 
the Constitu(ion and (b) the first clause of section 8 of Article I of the Con- 
stitution iu that they impose a tax which is graduated and subject to ex- 
emptions and therefore lacks uniformity, and also deprive a person of his 
property w'. 'thout due process of law7 

1, The first question was mooted by counsel, but not decided in Blcdgett v. 
Holden (275 U. S, 142 [T. D. 4117, C. 8. VII — 1, 824]), and Unterntger v. Ander- 
son (276 U. S. , 440 [T. D. 4157. C. R. VIl — 1, 826]). The general power to 
"lay and collect taxes, duties, imposts and excises" conferred by Article I, 
section 8, of the Constitution, and required by that section to be uniform 
throughout the United States, is limited by section 2 of the same article, which 
requires "direct" taxes to be apportioned, and section 9, which provides tlmt 
"no capitatiou or other direct tax shall be laid unless in proportion to the 
census" directed by the Constitution to be taken. As the present tax is not 
apportioned, it is forbidden if direct. 

Tbe meaning of the phrase direct taxes" and the historical background of 
the constitutional requirement for their apportionment have been so often and 
exhaustively considered by this court (Hylton v. United States, 8 Dali. , 171; 
Pollock v. Earrners Loam ck Trust Co. , 157 U. 8. , 429, 158 U. 8. , 601; Knotctton 
v. Moore, 178 U, S. , 41; Rice/, v. Ames, 178 U. S. , 509, 515) that no useful pur- 
pose would be served by renewing the discussion here. Whatever may be the 
precise line which sets otf direct ta~es from others, we need not now deter- 
mine. While taxes levied upon or collected from persons because of their 
general ownership of property may be taken to be direct (Pollock v. Earmers 
Loan d Trust Co. , 157 U. S. , 429, 158 U. S. , 601), this court has co~sistently 
held, almost from the foundation of the Government, that a tax imposed upon 
a particular use of property or the exercise of a single power over property 
incidental to ownership, is an excise which need not be apportioned, and it is 
enough for present purposes that this tax is of the latter class, . (Hglton v. 
United States, supra, cf. Vea. -ie Bank v. Eenno, 8 Wall. , 588; Tkcmas v. United, 
States, 192 U. 8. , 868, 870 [T. D. 8170, C. B. 4, 251; Billings v. United States, 
282 U. 8. , 261; cVicot v. Ames, supra; Patton v. Brady, 184 U. 8. , 608; McCrarg v, 
United States, 195 U. 8. , 27; Sckoleg v. Bete, 28 Wall. , 881; Anon iten v. Moore, 
supra; see also Elint v. Stone-Tracy Co. , 220 U. 8. , 107; Spreckels Sugar Be/n- 
ing Co. v. McClain, 192 U. 8. , 897; Strattcn's Independence v. Ho~chert, 281 
U. 8. 899; Doyle v. Mitchtell Bros. Co. , 247 U. 8. , 179, 188; Stanton v. Baltic ' 

g Cc. , 240 U. 8. , 108, 114. ) 
It is a tax laid only upon the exercise of a single one of those powers inci- 

dent to ownership, the power to give the property owned to another. Under 
this statute all the ether rights and powers which collectively constitute prop- 
erty or ownership may be fully enjoyed free of the tax. So far as the con- 
stitutional po~er to tax is concerned, it would be ditficult to state any in- 
telligible distinction, founded either in reason or upon practical consideration 
of weight, between a tax upon the exercise of the power to give property 
inter vices and the disposition of it by legacy, upheld in Xnotclton u. Moore, 
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supra, the succession tax in Schotey v. Rezc, supra, the tax upon tbe manufa 
ture ond sale of colored oleomargarine in McUray v. United States, supra 
tox upon sales of grain upon an exchange in Etco/, v. Ames, supra, tb«ax upon 
soles of shares of stock in Thomas v. VeNed States, supra, the tax upon tbe use 
of foreigii-built yachts in BiPings v. UnNed States, supra, the tax upon the 
use of carriages in HyNon v. United States, supra; compare Veazie Bank v. 
tenno, supra, 54, &, Thomas v. United States, supra, 876, 

It is true that in each of these cases the tax was imposed upon the exer- 
cise of one of tlie numerous rights of property, but each is clearly distinguish- 
able from a tax which falls upon tbe owner merely because he is owner, re- 
gardless of the use or disposition made of his property. (See Billings v. United 
States, supra; cf. Pierce v. United States, 282 U. S. , 290. ) The persistence of 
this distinction and the justification for it rest upon the historic fact that 
taxes of' this type were not understood to be direct taxes when the Constitu- 
tioxi was adopted and, as well, upon the reluctance of this court to enlarge by 
construction limitations upon tbe sovereign power of taxation by Article I, 
section 8, so vital to the maintenance of the National Government. (Xicot v. 
An&cs, supra. 514, 515. ) 

It is said that since property is the sum of all the rights and powers incident 
to ownership, if an unapportioned tax on the exercise of anv of them is upheld, 
ibe distinction between direct and other classes of taxes may be wiped out, 
since the property itself may likewise be taxed by resort to tbe expedient of 
levying niamerous taxes upon its uses; that one of the uses of property is to 
keep it, and that a tax upon the possession or keeping of property is no different 
from a tax on tbe property itself. I&'ven if we assume that a tax levied upon 
all tbe uses to which property may be put, or upon the exercise of a single 
pc&ver indispensable to the enjoyment of all others over it, would be in effect a 
tax upon property (see Dawson v. Kentucky Distilling d Warehozzse Uo. , 255 
U. S. , 288), and hence a direct tax requiring apportionment, that is not the ease 
before us. 

The power to give can not be said to be a more important incident of property 
than the power to use, the exercise of which was taxed in Billings v. United 
States, and even though differences in degree may be carried to a point where 
they produce distinctions in kind, the present levy falls so far. short of taxing 
generally tbe uses of property that it can not be likened to the taxes on prop- 
erty itself which have been recoguized as direct. It falls, rather, into that 
category of imposts or excises which, since they apply only to a limited exer- 
cise of property rights, have been deemed to be indirect and so valid although 
not apportioned. 

2. The uniformity of taxation throughout the United States enjo ned by 
Article I, section 8, is geographic, not intrinsic. A graduated tax, on legacies, 
granting exemptions (KnozcNon v. 3foore, supra), or on incomes (Brashabei v. 
Union Paci fic R. R. , 240 U. S. , 1) does not violate this clause of the Constitution, 
nor are such taxes infringements on the fifth ainendment. (Knozclton, v. 3foore, 
supra, 109; Brzzshat&er v. Union Pacific R. R„supra, 24, 25. ) Graduated taxes 
on inheritances or successions, with provisions for. exemptions, have so often 
been upheld as not violating either the due process or the equal protection 
clauses of the fourteenth amendment (Stet&t&ins v. Rileg, 208 U. S. , 187) as to 
leave little grountl for supposing that taxation by Congress embracing these 
features, and otherwise valid, could be deemed a decrial of the due process 
clause of the fifth. See Van Oster v. Kansas (272 U. S. , 405, 408). 

It is suggested that the schemes of graduation. and exemption in the present 
statute, by which the tax levied upon. donors of the same total amounts may be 
alfected by the size of the gifts to individual donees, are so arbitrarv and 
unreasonable as to deprive the taxpayer of property without due process. But 
similar features of State death taxes have been held not to infringe tbe four- 
teenth amendment, since they bear such a relation to the subject of the tax as 
not "to preclude the assumption that the legislature, in enacting the statute, 
did not act arbitrarily or without the exercise of judgment and discretion which 
rightfully belong to it. " (Stebbins v. Riley, supra, 145. ) No more can they be 
a basis for holding that the graduation and exemption features of the present 
statute violate the fifth amendment. 

The answer to both questions is, No. 
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TITLE IV. — ESTATE TAX. (1918, 1921, AXD 1924) 

GROSS ESTATE — GENERAL. 

REGULATIONS 08, ARTICLE 10: Character of in- 
terests included. ARTIULE 14: Dower and 
curtesy. 

VIII — 98 — 4o70 
Ct. D. 79 

ESTATE TAX — REVENUE ACTS OF 1018 AND 1921 — DECISION OF COURT. 

GRoss ESTATE — WIDow s STATUTORY INTEREsT — NIIssoURI. 
Tile value of the interest which a whlow receives uiider the laws 

of Missouri in the estate of her deceased husband shouhl be in- 
cluded in the value of the gross estate under section 402 of the 
Revenue Acts of 1918 and 1921. 

UivITED STATES CIRCUIT COURT OF APPEALS, EIGHTH CIRCUIT. 

United States of 4inerica, appellant, v. A. Il, Waite et al. , appcllees. 

Noah Crooks, Collector of Internal Revenue for the Western, District of 
Jfissonri, appellant, v. A. II. Waite et al. , appellees. 

Noah Crooks, Collector of Internal Revenue fm the Western Distiict of Missoari, 
appellant, v. Afar' g. IIi'bhard, Adrninistratriai of the estate of Charles D. 
Rook, Deceased, appellee. 

Appeal from the District Court of the United States ior the Western District of Missouri. 

[May 80, 1929. ] 
OPINION. 

ScoTT, District Judge, delivered the opinion of the court. 
The three foregoing entitled cases were argued aml submitted together. 

They involve identical questions. Nos. 84M and 8426 grow out of an estate 
tax assessed and paid on the estate of Alfred H. Rog'ers, deceased, under the 
Revenue Aet of 1918. The reason for two cases is that certain payments of the 
tax assessed were paid to George F. Crutchley, collector of internal revenue 
for the western district of Missouri, who, before subseciuent payments were 
made, died. Reeoverv for excess of such payments are attempted in case No. 
8426, brought in the court below against the United States. Subsequent pay- 
ments were made to Noah Crooks, collector of internal revenue for said district, 
and recovery of alleged excess payments to him are attempted in. case No. 8426, 
brought in the court below against said Crooks, as collector. Case No. 8427 
grows out of certain alleged excess payments of estate tax assessed and paid on 
the estate of Charles D. Zook, deceased, under the Revenue Act ot 1918. The 
material allegation=- of the petitions in the three cases are substantially the 
same, rnatatts matandiz. We shall, therefore, state them without repetition. 

Taking the petition in case No. 842o, as an ilIustration, plaintifts in their 
petition allege in substance that they are the duly qualitied executors of the 
estate of Alfred H. Rogers, deceased, who died March 6, 1920, leaving surviving 
him, as heirs, his widow, Katherine C. Rogers, a son, Harrison C. Rogers, and a 
daughter, LeClaire Rogers K tes. That Alfred H. Rogers died testate but that 
within the time required by the statutes of Missouri, and on July 80, 1920„ 
Katherine C. Rogers, widow, filed in the Probate Court of Jasper County, Mo. , 
a rejection of said will, by the terms of which she retused to accept the provi- 
sions thereof and elected to take under the statutes of said State, and reserved 
to herself in the estate of the decedent her marital Idghts, to wit, a child's part 
in lieu of the provisions made by said will. (Then follows certain allegations 
relative to the widow's rights under State statutes, and certain proceedings in 
the State courts over State inheritauce tax assessments, and the result of such 
proceedings, all of which we do not deem of importance here, being argumenta- 
tive only. ) That pursuant to the terms of the Revenue Act of 1918, on the 
22d day of January, 1921, plaintiffs hd with the collector of internal revenue 
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for the western district of Missouri a return on Form 28A by which they 
showed that A. +I. Itogers was possessed at the time of his death of an estate 

, 
of $892, 889. 97, on which there was due a tax of $42, 891. 20, which said tax within 

' the time required by statute was by the plaintiffs paid to the collector of 
internal revenue for said district. That subsequently an examiner, representing 
the Treasury Department, examined said estate, and on the 11th day of April, 
1928, . the Deputy Commissioner of Internal Revenue notified plaintiff. . of an 
a&lilitional tax liability of $25, 549. 28, based upon an increase of valuation. 
That subsequently and within the time required by statute and provided by the 
rules of the Treasury Department, they filed pleas sio in abatement directed 
to the question of the valuation of the property, and claiming an exemption of 
that part of the tax which was assessed against the marital idghts of Katherine 
C. Rogers, arid that the tax assessed wa. s excessive and illegal. That said plea 
sic in abatement based upon the contention that the interest of Katherine C. 
Rogers was not subject: to tax and the tax was iHegal was overruled by the 
Depaitment on the 26th day of December, 1MB, and the plea sio in abatement 
based on the originai valuation was overruled in part and allowed in part on 
the 24th day oi' November, 1928, aud that plaintiffs were required to pay an 
additional sum of $28, 665, 11. That said additional tax was on the 25th day 
of. Icebruary, 1924, paid. That on the — day of September, 1924, and within 
the tiiue allowed by statute, plaintiffs filed a claim for refund with the Treasury 
Departnient asserting that the collection of tax by the Department was illegal 
and erroneous, and claiming a refund of $84, 759. 80 on. accouut of payment of 
taxes upon that part of the estate of A. H. Rogers, which under the laws of the 
State of iUissouri belonged to Katherine C. Rogers. That subsequently on the 
4th diiy oi December, 1924, said claim for refund was rejected. That plaintiffs 
paid to George F. Cisitchley, collector, etc. , a total sum of $42, 891. 20. That they 
paid to Noah Crooks, collector, etc. , the sum of' $24, 755. 75, making a total tax 
payment of $65, 546. 95, the amount being assessed by the internal Revenue De- 
partment against said estate. (The above alleged paynient to Noah Crooks, 
collector, is the payment for which recoverv is asked in case No. 8426. ) 

Plaintjffs then plead that the foHowiug provision of the Revenue Act of 1918— 
"Sac. 402. That the value of the gross estate of the decedent shall be deter- 

mined by including the value at the time of his death of all property, real or 
personal, tangible or intaugible, wherever situated— 

3 fl ill 

"{b) To tlie extent of any interest therein of the surviviug spouse, existing 
at the time of the decedeut's death as dower, courtesy, or by virtue of a statute 
creating an estate in lieu of dower or courtesy'l" 
should not be construed to authorize or require the inclusion as part of the 
gross estate of said decedent subject to said estate tax the interest in the 
property above described beloiiging to and vesting iu Katherine C. Rogers as 
aforesaid; that in so far as said provision hes been so construed by the taxing 
authorities and said authorities have assumed to reqmre the said interest as 
suiviving wife of the ilecedent to be included as part of the said gross estate, 
that said Act of Congress and the provisions thereof aforesaid, as well as the 
construction and application thereof by the taxing authorities, were aud are 
in confiict with the followiug provisions of the Constitution of the United 
States, to wit, that part of section 2, Article I, providing as follows: 

"Representatives and direct taxes shall be apportioned among the several 
States ivliich may be included withiu this Union, according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of years, and excluding 
Indians not taxed, three-fifths of all other persons. The actual enumeration 
shall be inade within three years after the first meeting of the Congress oi' 
the United States, and within every subsequent term of 10 years, iu such 
manner as they shall by law direct" 
aud that part of section 9, Article I, as follows, to wit: 

"No capitation, . or other direct, tax shall be laid, u»less in proportion to the 
census or enumeration herein before directed to be taken. " 

Tha, t the imposition of the said Federal estate tax upon the interest, of 
Katheririe C. Rogers in said property was, in substance and effect, a direct 
tax upon said property not laid, imposed, or apportioned in accordance with 
the foregoing provisions of the Constitution of the United. States, but in viola. 
tion thereof, and was not and is not a tax or excise upon property derived b y 
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Katharine C. Rogers irom the said decedent through descent, transfer, in; 
heritance, devise, or gift. That the material rights of Ikatherine C. Rogers in 
tbe property of Alfred H. Rogers, decease!1, was of 1: he value of $890, 880. 28, 
nnc1 that cleducting that amount fro!u the total value oi said estate, the amount 
of legal tax due would be $82, 787. 15, That the collection of $84, 75980 addi- 
tional was erroneous and without: warrant of law. That of th:it sam $25, 441. 50 
was paid by plaintiffs to Noah Crooks, collecior, etc. , and that suit has been 
instituted a ainst Noah Crooks (No. 8426) to recover said excessive collection, 
aml that said su!n $8, 181. 40 wns paid to George F. Crutchley, collector, etc. 
That George F. Crutcbley bas departed thisi life, nncl as in such case made and 
provicled, ibis suit is i!!stitutecl against the United States of. A!uerica for the 
purpose ot recovering saicl excess and erroneous tax. A prayer then follows 
for judgu!ent for $8, 181. 40, 

In cases No. 8426 and 8427 the pravers are for the respective amount of the 
allegecl excess. In No. 8427, the amount iuvolved is $15, 877, 99, alle. ed to have 
been erroneously assessecl upon the interest of Emma D. Zook, widow, , in the 
estate of Charles D. Zook. 

To the respective petitions in these cases the defendants demurred upon tho 
ground that the petitions failed to state facts sufficient to constitute causes 
of actiou. These demurrers were all overruled and the defendants elected to 
stand upon the den!urrers. In each case judgment was entered against tbe 
defendauts for the respective sums prayed for, and exceptions duly preserved. 
From tbe judg!nents so entered the United States and Noah Crooks, collector 
of internal revenue for the western district of Missouri, respectively, have 
appealed. 

The Reve!u!c Act of 1918 provides: 
"Sxc. 401. That ("' * *) a tax equal to the sum of the following percentages 

of the value of the net estate (determined as provided in section 408) is herebY 
imposed upon the transfer of the net estate of every decedent dying after the 
passage of this Act; 

"Sxc. 402. That the value of the gross estate of. the decedent shall be deter- 
mined by inc1udiug the value at the tbne of his death of nll property, real or 
personal, tangible or intangible, wherever situated- 

"(a) To the extent of the interest therein of the decedent at the time of his 
death which after his death is subject to the payment of the charges, against his 
estate and the expenses of its ndministration and is subject to d stribution. as 
part of his estate; 

"(b) To the extent of any interest therein of thee surviving spouse, existing 
at the time of the decedent's death as dower, courtesy, or by. virtue of n statute 
creating au estate in lieu of dower or courtesy. " 

The following are sections from the Rev!sed Statutes ot Missouri, 1919, relat- 
ing to the estate ot' decedents, and previously existing in other publica(fons 
durmg the period material to this discussion: 

"Szc. 808. Real aad, personal estate desoe!tds, to !shorn. — V;beu any person 
having title to any real estate or inheritance, or personal estate m!disposed of, 
or otherwise 11!nited by marriage settlement, shall die intestate as to such 
estate, it shall descencl and be distributed in parcennry, to his kindred. male 
and female, st!bject to the payment of his debts and the widow's dower, in !be 
follovviug course: First, to his children, or their clescendants, in equal parts; 
second, it' there be no children, or their descendants, then to his father, , mother, 
brother, and sister, and their descendants in equal parts; third, if there be no 
children, or their descendants, father, mother, brother, or sister, nor their 
descendants, then to the husbancl or wife; if there be no husband or wife, then 
to the grandfather, grandmother, uncles nnd aunts, and their descendants, in 
equal parts; fourth„ if there be no children or their descendants, father, mother, 
brother, sister, or their descendants, husband or wife, grandfather, grand- 
mother, uncles, aunts, nor their descendants, then to the great-grandfathers, 
great-grandmothers, and their descendants, in equal parts; and so on, in other 
cases, without end, passing to the nearest lineal ancestors and their children, 
and their descendants, in equal parts. 

"Szc. 815. Dower (N real estate. — Every widow shall be enclowed of the third 
part of all the lands whereof her husband, or any other person to his use, 
was seized of an estate of inheritance, at any time during the marringe, to 
which, she shaII uot have relinquished hcr right of dower, in the manner prc 
scribed by law, to hold and eujoy cluring her natural life. Dower in leasehold 
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estate for a term of 20 years or more shall be granted and assigned as in 
real estate; for a less term than 20 years, shall be granted and assigned as in 
personal property. 

"Src. 319. Skare of toidou! or ceidoteer in personal estate. — When the hus- 
band or wife shall die, leaving a. child or children or other. descendants, the 
widow or widower shall be entitled absolutely to a share in the personal estate 
belonging to the husband or wife at the time of his o! her death equal to the 
share of a child of such deceased husband or wife. 

"Smo, 824. Child's part, token taken in lieu of do!oer. — When the husband 
shall die, leaving a child or children or other descendants, the widow, if she has 
a child or children by such husband living, may, in lieu of dower of the one- 
third part of all lands whereof her husband died or shall die seized of an estate 
of inheritance, to hold and enjoy during her natural life, elect to be endowed 
absolutely in a share of such lands equal to the share of a child of such 
deceased husband. The provisions of this section shall be subject to the 
payment of her. husband's debts. " 

A decision of these cases involves consideration of three questions: 
1. What is the character of the tax imposed; is it a direct tax on property, 

or an excise or a death duty upon the transfer of property? 
2. Assuming thai. the tax is not direct, was there a transfer within the mean- 

ing of the Revenue Act in question of the shares of the respective widows in 
the real estate and personal estate of the deceased husbands? 

8, Did the respective classes of property taken by the widows under the stat- 
utes of Missouri fall within the requirements of sections 401 and 402 of the 
Revenue Act of 1918? 

We shall discuss these questions in the order stated. The late Chief Justice 
White, then Mr. Justice White, in Knopdton v. Moore (178 U. S. , 41), in pre- 
mising the opinion of the court in that ease, said: "The inquiry !vhether the 
taxes are direct or indirect must involve the prior determination of the objects 
or rights upon which by law they are imposed and assessed, since it becomes 
essential primarilv to know what the law assesses and taxes in order to com- 
pletely learn the nature of the burden. " The quoted statement was made, how- 
ever, some 80 years ago before the path was beaten to the objective of the 
inquiry. The ease of Knox;lton v. Moore, supra, and the numerous cases fol- 
lowing since its time, we think have settled the question and fully determined 
that the tax imposed by the sections of the Revenue Act in question was not 
intended to be a direct tax, but an excise or death duty in the sense in which 
those terms have been understood since the time when provision for the imposi- 
tion of taxes of that character first found place in the legislation of this 
country. Mr. Justice White, in the case cited, further said: "Taxes of this 
general character are universally deemed to relate, not to property eo nomine, 
but to its passe. ge by will or by descent in eases of intestacy, as distinguished 
from taxes imposed on property, real or per:onal, as such, because of its owuer- 
ship and possession. " And. a ain: "What it taxes is not the interest to which 
some person succeeds on a death, but the interest which ceased bv reason of 
the death. " And again i» the same opinion: "Confusion of thought may arise 
unless it be always reme!nbered that, fundamentally considered, it is the povi er 
to transmit or the transmission or receipt of property by death which is the 
subject levied upon by all death duties. " We are not advised that the Supreme 
Court of the United States has ever departed from the principle a»nou»ced in 
Kno!elion v. Moore, supra, when considering the character of the tax in ques- 
tion. On the co[!teary, that principle seems to have been observed in all of 
the following cases: United, States v. Field (255 U. S. , 257); Xc!e York Trust 
Co. v. Eisner (256 U. S. , 845); Ed!cards v. 81ocun! (264 U. S. , 61 [T. D. 3584, 
C, B. III — 1, 479]); nickels v. Coolidge (274 U. S. , 531 [T. D. 4072, C. B. VI — 2, 
351]); Reineeke v. Vortkern Trust Co. (49 S. Ct. , 123 [T. D. 4261, C, B. VIII — 1, 
805]); Ckuse National, Bank v. Un!'ted States (49 S. Ct. , 126 [Ct. D. 40, C. B. 
VIII — 1, 308]); and a legion of other eases. Indeed, there seems to be no con- 
tention in these cases that the tax in question was intended to be other than 
an excise or death duty. The contention, however, seems to be rather that the 
imposition of the tax in question upon the particular interest of a surviving 
spouse under the statutes of Missouri makes it equivalent of a direct tax be- 
cause it is contended there was no transfer as to such interests. We shall 
discuss this phase of the case under the second question. 

Taking up the second question, Was there a transfer, within the meaning of 
the Revenue Act, of i. he shares of the respective widows in the real estate and 
personal estate of the deceased husbands?. 
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In xletermining this question we must consider not only the language of the 
Act itself and pronouncements of the Supreme Court. in those instances in which 
that court has given interpretation and limitation to that particular term, but 
al. . o the nature of the interest of. the decedent at the tiuie of his death, 
and the nature of the interest of the surviving spouse botli before and after 
the death of the decedent. This is particularly true because these cases are 
pioneer cases, no cases having heretofore arisen so far as we are advised under 
statutes similar io the Missouri statutes in question. Careful examination and 
aralysis of the sectioxxS of the Missouri statutes quoted bring us to the con- 
clusion that the language of section 816, "Every widow shall be endowed of the 
third part of all tlie lauds whereof her husband, or any other person to his 
use, was seized of an estate of inheritance, at any time during the marriage, to 
which she shall not have relinquished her right of dower in the manner pre- 
scribed by law, to hold and enjoy during her natural life, " implies common law 
dower. " Conimon law doiver is an estate of freehold, not of inheritance. Dower 
is xneasured by the husband's interest in the land, and can rise no higher. The 
common law right of dower entitles the wife to a life estate, and a life estate 
only, in one-third oi' all the lands and tenenients of which the husband was 
seized of au estate of inheritance at any time during the coverture. " (19 C, J. , 
460. ) "The seizin at common-law must have been of an estate of inlieritance, 
with a freehold vested iu the deceased husband. " (10 C. J. , 46o. ) "For no 
estate of freehold can commence ixx fmtnro; because it can not be created at 
common law without livery of seizin, or corporal possession of the land; and 
corporal possession can not be given oi an estate now, which is not to com- 
mence now, but hereafter. " (2d Cooley's Blacl-stone, 148 (~144). ) "Since 
it is within the power of the legislature to diminish, alter, or abolish dower so 
long as the right thereto is merely inchoate, but not after it becomes consum- 
mate by the death of the husband, it follows as a general rule tliat the widow' s 
right to dower in lands of which the husband died seized is governed by the law 
in force at the time of his xleath. " (10 C. J. , 461. ) (Citing numerous Mis- 
souid cases among others. ) We quote the foregoing texts in order to emphasize 
the characteristics of common law dower not only so far as that right pertains 
to the suiviviug spouse, but as it pertains to tbe estate of the husband upon 
which the right of the surviving spouse rests. So considered it is quite clear. 
that a surviving widow's right of dower under the statutes of Missouri while 
inchoate, bas not all the attributes of absolute property. This is true not &mly 

when cousidering constitutional guaranties, but when considering the right of. 
a legislature to abolish or modify the right. Much has been said in the briefs 
and in oral argument about the widow's right under the statutes of Missouri, 
as construed. by the supreme court of that State, being her absolute property 
and subject neither to the husband's disposition or his debts. Yes, quite true. 
But totxet was her absolute propertyy Manifestly the right of common law 
dower; and the alternative right to elect to relinquish that right of common 
law dower and take a child's share in the estate of the decedent with its 
incident, liability for the pavment of the husband's debts, and distribution as 
a part of his estate. 

Recurring again to the language of the Supreme Court in Kriox&qton v. Moore, 
supra: "What it taxes is not the interest to which some person succeeds ou a 
death, but the interest which ceased by reason of i, he death. " Measured and 
tested by the characteristics of comnion law dower, let us inquire what was 
the interest that ceased by reason of death and what was its cbaracteristicI 
To coxistitute foundation for common law dower the husband must not only 
have been seized of an estate of inheidtance, but he must have had the freehold 
estate and that freehold estate ceased on his death, and immediately. there 
ripened the freehold estate for life in the surviving widow. Whatever. verbal 
quibbles and controversies may be indulged in, a more plain case of transfer by 
death can not well be imagined, when we consider the freehold estate for life in 
the husband which is the essential foundation I' or dower and the freel. old 
estate for life thereafter in the widow which is the estate of common law do&ver. 
Under section 808, real estate of inheritance descends to the husband's kindred 
subject to the widow's dower. We think tliat simply means that on the death 
of a freehold estate for lite in one-third of the lands vested in the surviving 
widow. All of the rest of such estate, including the remainder in the one-third 
part assigned to the widow as dower, passed to thekindred. We therefore 
come to the conclusion that on the death of a husband intestate seized of an 
estate af inheritance in lands and leaving. a widow surviving there is under 
section 815 of the Missouri statutes quoted a transfer within the uieaning of 



section 401 of the Revenue Act of INS, . subject in case a child or cb416ren also 
surviv&. , to the right of such widow to elect to take in lieu of such dower under 
section 824 of thc Missouri statutes, the share of a: child. 

Now, what was ihe share of a child? Manifestly it is that share provided in 
section 808 of the Missouri statutes, supra, which the child takes in any real 
estate inheritance of which tbe slecuased had title at the time of. bis death and 
which the child takes absol&utelv and to the& extent of the estate of inheritance 
of which t1&e father was seired. The wMows in the instant eases elected to 
take the shares of a child under sectior& 824, supra. The share of the child in. 
the real estate uyon such election thereupon vested absolutely rather than "to 
hold and enjoy during her natural life, " but "subject to the payment oi ber 
busbantl's debts. " We think there was no less a trans', er of this child. 's share 
on the death of the husband and the election of. the widow than in case there 
had been no such election. On tbe contrary, it would seem that in the 1atter 
case if possible tbe tra&nsfez is more apparent, for here the widow takes the 
entire estate in the portion assigned in lieu of dower. 

But what we have said does not entirely dispose of the question. Most if not 
all of the decisions of the Supreme Court where the inclusion of the subject was 
questioned because of the contention that it was not a part of the estate of the 
decedent, turt!ed upon the povver and right of disposktion during the life of the 
d'ecedent rather than upon tbe power and right of use and enjoy!neat during 
that period. That was true in Retr&ec?&e v. Northern Treat Oo. , supra, and in 
Ckase Xattor&al: Bank v. Pm~ted St&ties, supra, and. in nmny of the eases cited in 
the opinions in those cases. But the present eases it would seem must tu!m 
upon the power and right of use and enjoyment in the husband during life. 
That is, Do the "economic benefits" which may be the subject of the. tax 
necessa!eely include the power and right of disposition in the decedent during 
his lifetime, where there is a power and: right ef. use and enjoyment during life? 
In answering this question it must be borne in mind that the estate, gross and 
net, is an estate Reined by the Act of. Congress. It must be further borne in 
mind that dower and es&ates created in lieu of dower are expressli included in 
the estate so define&1 by Congress. Therefore, it wonld seem that in the last 
analysis we are brought to the question, Had Congress the power to so detme 

' the estates, aud would so doing, in effect, as applied to such property, make 
the tax a direct tax? T'be de isions turniug upon the power of disposition have 
frequently arisen in case of trusts, but we have found no case and none has 
been, called to our attention where a trust bas been created reserving a life use 
to the settlor, but not rsservin power of disposition. While the ques(ion is a 
close one, we are not prepared tn say that Confess has not the power to levy 
an excise tax or death duty where only the use and enjoyment rtemained vested 
during the lii'ctime of; tl. e decedent. To so held would at least confdct with the 
Sup eu&e Court's approval in X!to!t&?tor&, v. Moore, supra, of the text in Hansou's 
Death Duties that "What it taxes is not tbe inte!ms' to which some person 
succeeds on death, bui. the interest which ceased by reason of the death. " 

We come now to the third question, Did the respective classes of property 
taken by the widows under the statutes of Missouri fall within the requirements 
of sections 401 and 402 of the Revenue Act of 1918? Tbe petition in m!ne of the 
cases makes it cl'ear whether there is personal estate involved. The burden. of 
the arguments on the briefs proceeds on tbe question of dower rights existing 
under the Missouri statutes. However, there is discussion which indicates there 
is bott& r&'. al and personal property involved, but bow much of each class does not 
appear ou. tbe face of any of the petitions demurred. to. We sba!1 assume, 
however, for the purpose of this opirdon, that there is both real and personal 
p operty. In this connection it is argued. on the briefs that the real estate is 
not sub;;ect to the pavment of expenses of administration and hence does not 
fall within the requirements of subdivision (a), section 402. We think the 
answer to this cuntentio!!. is that the real estate is not necessarily required to 
fa!1 within the scope of that subdivision. Hubdivision (b) expressly says: "To the extent of any interest therein of the surviving spouse, existing at the 
time of the decedent's death as d'ower, courtesy, or by virtue of a statute cre- 
ating an estate in lieu of dower or courtesy. " This language seems to expresslv 
cover the interest of the wido&w in tbe real estate involved in these cases, as the 
portion taken by election is clearly an estate created in lieu of dower. Indeed, 
sec1;ion 824 of the Missouri statutes expressly says "iu lieu. of oower of the 
o!!e-third part of al'1 lauds whereof her husband died nr shall die seized of an 
estate of inheritance;" etc. It is next contended that the widow's share in the 
personal property does not fall within the requirements of. subdivision (a) in 
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that it is not subject to the paymeut of charges against the estate. iVe think 
this contention is not sound. Section 819 of the Missouri statutes provides as 
follows: "When the husband or. wife shall die, leaviug a child or children or 
other descendant, the widow or widower shall be entitled ab;olutely to a sh irc 
in the personal estate belonging to the husband or wife at the time of. bis or her 
death equal to tbe share of a child of such deceased husband or wife. " Supreme 
Court of Jiissouri iu 3iesscrauiitlc v. 3Iessersvuith (264 Mo. , 610, 175 S. W. , 914) 
held. that under this section (then Revised Slatutes, 1909, section 849) the 
widow takes as a distributee and not as a doweress, citing E?oa:ard v. Strode 
(242 Mo. , 218, 146 S. W. , 792) and Lich v. Lich (158 Mo. App. , 424, 188 S, W. , 
565). Indeed, when we recur to section 808, supra, we iind that tbe child' s 
share is expressly made subject to the payment oi debts. But counsel contend 
that the Supreme Court of Missouri In re Rogers' Estate (250 S, W. , 576), de- 
cided that the share of the widow given by sectiou 819 is not subject to the 
paymeut of the husband's d. . bts. We d. o not think the Missouri court in that 
case so decided. No such question was involved iu In re Rogers' Estate. The 
only questiou there involved was whether tbe widow' s, share should be included 
in the valuation in assessing the State inheritance tax, and the statute creating 
that tax did not require as an essential to its imposition that the property be 
liable for the debts of the decedeut. The remarks of Mr. Judge White that 
"the provision in section 824 is subject to the payment of tbe husband's debts; 
while that of section 819 is not, " seems to have been made merely in passing, 
and we think purely obiter dictnm. The reason for not meutioning liability 
for payment of debts iu section 819 is quite obvious, for the "child's share" 
had been expressly made liable for the payment of debts in section 808, while 
the widow's dower in that section was in effect relieved of liability for the pay- 
ment of debt. , aud hence the further necessity for special snention in section 
824, when a child's hare is taken in lieu of dower. But the widow's shares 
in the personal propertv in the instant cases were not takeu in lieu of dower 
under section 824, but under section 819, and we think in that case the widow' s 
rights were measured by the rights of a child. iVe do not think we are bound 
to follow the diciuni of the opinion iu In re Rogers' Estate. Tbe Supreme 
Court of the United States in Carroll v. Lcsaee of Carroil (16 ISow. , 275), Mr. 
Justice Curtis speaking for the conic, said: "If tbe construction put by the 
court of a State upon one of its statutes was not a matter in judgment, if it 
might have been decided either way without affectin" anv right brought into 
question, theu, according to the principles of the common law; an opinion on 
such a question is not a decision. . To make it so, there must have been au 
application of the judicial mind to the precise question necessary to be 
determined to Qx tbe rights of the parties aud decide to whom the property in 
contestation belongs. 

"And therefore this court and other courts organized uuder the common law, 
has never held itself bound by any part of an opinion, in any ease, which was 
not needful io the ascertainment of the ri ht or title in question between the 
parties. " We think that so far as the personal estate of the respective dec+dents 
are concerned, that they come within the requirements of subdivision (a) of 
section 402, supra. 

It follows from the conclusions reached in this opinion that the district court 
was in error in each of the cases under consideration in overruling the demur- 
rers and in remlering. judgment in favor of the plaintiffs. Each nf the cases 
is therefore reversed, and the respective causes remanded with direction to the 
district court to sustain the respective demurrers. 

Reversed and remanded. 

Vxx V~z. KxivuvaoH, Circuit Judge, concurring. 
I concur in the conclusion reached by Judge Scott in the foregoing opinion, 

but the conditions presented in these cases differ so materially from those in 
cause No. 8825, Baited States v. Go+(d Dietz, just decided by us, that I desire 
to state some of my reasons for so doing. 

In causes No. 84~ ~and No. 8426, Alfred H. Rogers died testate, ieaving a widow 
and two chilclren surviving him. The will was probated and the widow rejected 
the terms thereof and elected to take a child's share of the estate. Whether 
the estate consisted of personal property alone, or both real aud personal, does 
not appear. As the main argument is addressed to the inherent nature of dower, 
the latter situation may be presumed. The estate then would fall under sections 
819 and 824 R. S. Mo. , 1919. 
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In No. 8427, Charles D. Zook died intestate, leaving, his widow and a daughter 
surviving him. The widow elected to take a child's share of the realty. The 
estate consisted of both real and personal property, the value of each class not 
pleaded. The widow also takes, without the necessity of election, a child's 
share in tbe personalty. Here, again, sections 819 and 824 apply. 

The Supreme Court of Missouri in Hofcard v. Strode (242 Mo. , 210, 219, 221) 
holds specifieally that the portion of the husband's personalty given to the 
widow by section 849 (819) is not dower; that the wife, under that section, is 
not a doweress but a distributee; that as such distributee, she takes subject 
to debts of the husband, and her interest ean be ascertained only upon final 
settlement of tbe estate. Furthermore, that as such distributee, she stands in 
the same relation to the personal estate as does a child. Wefndel v. Weindcl 
(126 Mo. , 640) is cited with approval to the same effect. In that case (1, c. '650, 
651) it is assumed that the widow's share in the personalty under section 4517 
R. S. Mo. , 1889 (sections 849 and 819) is subject to the debts of her deceased hus- 
band. In re Estate of Messersmith (264 Mo. , 610, 619), Hoa, "ard v. Strode, supra, 
is cited and approved as to the character, capacity, and relationship of the widow 
under section 349 (319). These cases disyose of the hokLing of thc St. Louis 
Court of Appeals in Schaper's Haecafor v. Schapcr (158 Mo. Ayp. , 605) that; 
under section 849 (819), the widow takes the share of a child in respect to 
quantity only, and does not take in the character and capacity of a child, and 
speak more authoritatively with respect to subjecting to the husbands' debts per- 
sonalty taken under section 319 than does the casual and unnecessary reference 
in In re Rogers' Estate (250 S. W. , 577). Section 558 R. S. Mo. , 1919, imposed 
a i. ax upon transfer of property "when the transfer is by will or by the intes- 
tate Laws of this State from any person dying possessed of the property while 
a resideni, of the State. " Tbe opinion proceeds to demonstrate that the laws 
by which the widow elected to take, on renunciation of the will, are not intes- 
tate laws" and, therefore, the property which she acquired was not subject to 
the State inheritance tax. It will thus be seen that the question there presented 
was entirely djfferent from that before us. Furthermore, there ean be no con- 
flict between State and Federal jurisdiction in this regard. Each is supreme 
in its own field. (4licn, Collector, v. Hcnggeler, Admin. , C. C. A, 8, decided 
March 25, 1929. ) It is true that the law of the State fixes "the quantity and 
quality of the decedent's interest in property left by him"; but, in determining 
whether any interest is taxable under Federal law, "the Aet of Congress has 
its own criteria, irrespective of !oeal law, that look to rather severe tests of 
liability and exemption. " (Weiss v. Wicnn; 279 U. S. , 888, decided April 22, 
1929, Ct. D. 60 [C. B. VIII — 1, 257]. ) 

I confess that prior to the decisions of the Supreme Court in Reinccke v. 
iVorthern Trust Co. (49 Suy. Ct. Rep. , 128) and in Chase National Bank v. 
United, States (49 Sup. Ct. Rep. , 126), I should have thought that the absolute 
and indefeasible character of the estate vested in the wife under the Missouri 
statutes, as construed by the supreme court of that State, would exempt that 
estate from inclusion in the gross estate of a decedent under the provisions of 
section 402 of the Revenue Act of 1918. Sections 815, 319, 824, 825, and 826 
R, . S. Mo. , 1919; Collier on Bankruptcy (18th ed. ), volume 2, yage 1697; Hoit v. 
Hauls)I (244 Mo. , 852); Blevins v, Smith, (104 Mo. , 588); McCainahan v. Porter 
(10 Mo. , 746); Roberts v. bolson (86 Mo. , 21); Davis v. Beans e$ ai. (102 Mo. , 
104); IVcCrillis v. Thomas (110 Mo. Apy. , 699); Porter v. Ln "acr (109 Mo. , 84); 
Marine Nafiona/ Bank v, Suigart (C. C. A. , 6) (262 Fed. , 854); Thomas v. 
Woods (C. C. A. , 8) (178 Fed. , 585, 586, 592); and that the following language 
in iV(ohols v. Coolidge (274 U. S. , 581, 542, 548) would have controRing appli- 
cation: 

"And we must conclude that section 402(c) of the statute here under con- 
sideration, in so far as it requires that there . shall be included in the gross 
estate the value of property transferred by a decedent prior to its passage 
merely because the conveyance was intended to take effect in possession or 
enjoyment at or after his death, is arbitrary, capricious, and amounts to con- 
Ascation. "- 

It may be added that tbe great weight of prior decision, both State and 
Federal, was to this effect. It is true that the subj~ matter under considera- 
tion in the Chase National Bank and Reinecke cases difters in marked degree 
from that now before us, but the language employed in those opinions is 
susceptible of wide application and would seem. to be decisive of the eases at 
bar if so extended. "The determination by death of any of the other legal 
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incidents of property through which its use or economic enjoyment may be 
controlled" is pronounced a "transfer" and is made the legitimate subject, of. 

It is stated that the word "transier" is not used in the commonly 
understood and restricted sense of the transmission of property directly from 
decedent to a transferr~, and that: 

"Termination of the power of control at the time of death iuures to the 
benefit of him who owns the property subject to the power and thus brings 
about, at death, the completion of that shifting of the economic benefits of 
propertv which is the real subject of the tax. " 

possession, use, enjoyment, or control by the decedent are evidently made 
the test, The property here involved responds thereto. As to real estate, the 
husband has full possession, use and eujoyment during his lifetime, and con- 
trol, short of conveyance or incumbrance in hostility to the dower interest. The 
personal property he may use and dispose of as he pleases, in regular course. 
It follows, then, under the cases cited, that the three conditions conjunetively 
essential to render an estate taxable under clause (a) of section 402, to wit, 
(1) an interest of the decedeut at the time oi' his death, (2) subject after his 
death to the pavment of elparges against his estate and expenses oi' administra- 
tion, and (8) subject to distribution as p&art of hig estate, are all present. 
(U&uted States V. Field, 2;&0 U. S. , 287. ) 

In deference to the latest ruliugs of tbe Supreme Court, as I construe them. 
I am constrained to concur in the reversal of these judgments. 

TITLE IV. — ESTATE TAX. (1921) 

DEDUCTIONS — GENERAL. 

REGULATIoÃs 70, ARTIcLE 20: Dec[llction of 
clainls& expenses, etc. 

VIII — 44 — 4418 
Ct. D. 128 

ESTATE TAX — REVENUE ACT OF 1021 — DECISION OF COURT. 

(1) DEDUGTIolv — AMOUNT STIPULATED IN Av&TENUPTIAL CONTRAOT 
IN LIEU oF DowER. 

Where a widow elects to accept the provision of the will of her 
deceased husband in her favor in lieu of the amount provided by 
au antenuptial contract for payment to her upon his death out of 
his estate in lieu of dower and other marital rights, the amount 
go stipulated in tbe antenuptial agreement is not deductible from 
the gross estate of tbe decedent, under section 408 of the Revenue 
Aet of 1921, as a claim against his estate. 
(2) DECISION AFFIRMED. 

The dechgion of the United States Board of Tax Appealg (9 
B. T. A, 680) afbrmed. 

UNITED STATEs CIROUIT COURT oF APPEALS, EIGHTH CIRcUIT. No. 8249. — MAT 
TERM, A. D. 1929. 

Jacob A. . Jacobs, Ceorye G. Qanzbrill, rfnd Henry C. Hain, Z&aecutors of the Last 
Will of f&forris Eiserzstadt, De'ceased, appellants, v. Commissioner of I&zternal 
Eeve&zue, appellee. 

On petition to review decision of United States Board of Tax Appeals. 

[July 28, 1929. ] 

Morris Kisenstadt, now deceased, in his litetime entered into an antenuptial 
contract with his widow, Marie Kisenstadt, then Marie Johnston, by which it 
was agreed that if she survived birn she should be paid out of his estate the 
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sum of $7o, 000 and that said sum shoulil be in lieu of aU her rights of dower 
aild otb( 1' Inarital rights. He died on July 27, 1928. His will contained a p«- 
vision that bis widow at her election, in lieu of the $75, 000 stipulated in the 
antenuptial contract to be paid her from bis estate uyon his death, should be 

paid during her natural life the net income from g250, 000 of his estate to be 
placed in trust for such purpose. The widow on September 17, 1924, notided 
flic executors of the estate that sbe elected to accept the yrovision of the will 

in lier favor in heu of the $75, 000 stiyulated in the antenul&tial contract. On 

September 24, 1924, the executors made return of the Federal estate tax due 
from the estate and in their return deducted this $75, 000 from the value of the 
gross estate in determining the value of the net estate upon which to calculate 
the tax. The Commissioner of Internal Revenue disallowed tbe deduction, and 
was sustained by the Board of Tax Apyeals (9 B. T. A. , 686). The matter 
is now before this couit upon the petition of the executors for a review of the 
decLsion of the Board oi Tax Appeals. 

The statute involved is section 408 of the Revenue Act of 1921 (ch. 186, 42 
Stat. , 279), which so far as material reads: 

"That for the purpose of the tax the value of the net estate shall be deter- 
mined — (a) In the case of a resident, by deducting from the value of the gross 
estate — (1) Such amounts for funeral expenses, administration expenses, claims 
against the estate, uupaid mortgages uyon, or any indebtedness in respect to, 
property, " etc. 

Tbe contentions of the respective parties are — on behalf of the estate: 
(1) That the antenuptial agreement was a valid and subsisting contract and 

gave the ividow the right to demand and receive the $75, 000 stipulated therein 
i'rom the estate of her husband. The following eases are cited in the brief in 
support of this contention: Vowel v. Vogepe Adrs. (22 Mo. , 161), Matter of 
Baker (88 App. I&iv. , 680 (affirmed 178 N. Y. , o75) ), In mattei of Vanderbilt 
(184. Apy. Div. , 661 (affirmed 226 N. Y. , 688) ), Hill v. Treasurer and Receiver 
genera/ (227 Mass. , 881). 

This contention of the executors of the estate is conceded by the Government. 
Its brief contains this statement: 

"It seems to be the settled law of the State of Missouri, as it is generaUy, 
that an antenuptial contract, for the payment of money or proyerty in con- 
sideralion for tbe release by a wife of her dower and other eights growing out 
ot her marital status, is a valid contract which may be enforced against the 
estate of tlie deceased husband. (Vogie v. Vogie'e Adntr. , 22 Mo. , 161. ) 

"However, that proposition, so much relied upon by yetitioners, is not deter- 
ininative of this case. " 

In the brief of the executors the above proposition is modiQed and as modi6ed 
, is made the minor preniise of counsel. 's argument, the statute as construed by 
counsel being the major premise. The argument as stated in the brief is: 

"Since the claim of Mrs. Eisenstadt under the antenuptial contract was a 
subsisting and enforceable claim against the estate of her husband at the time 
of lw's death, its amount was deductible from his gross estate in the determina- 
tion of the amount of his net estate. 

"This follows from the express provisions of the Federal statutes. Section 
408 of the Revenue Act of 1921, which was in force at tbe time of the death of 
iAIr. Eisenstadt, directs that ' claims against the estate' shall be deducted-from 
the gross esta. te in computing' the aniount of the net estate. This direction is 
a'osolute, and it applies to all claims against the estate without any limitation 
whatsoever. Tlie courts can not supply a lbnitation by construction. 

"By 'claims against the estate' must have been intended claims evicting at 
ibe tinie of deatb; for all of the provisions of the statute which enter into the 
determination of the amount of value of the taxable estate relate to that time. 
Indeed, the net value of the estate at any given time is the value at that time 
of all the property belongbig to the estate, less the amount of the charges against 
the estate at that time. To Qx the value of the proyerty as of one time, aud the 
aiiiount of the charges as of another time, would not be tbe determinatiou of 
the net value of the estate at either time; and section 402 of the Revenue Act 
of 1921 provides expressly ' that the value of tbe gross estate of the decedent 
shall be determined by including the value at the time of his death of all prop- 
erty, real or personal, tangible or intangible, wherever situated. ' " [Italics ours. ] 

In support of this argument tbe following cases are cited: Young )tfen'e 0btve. 
ticvn Association v. Daeva (264 U. S. , 47), Zduiarde v, Slocuut (264 II 
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(T D. 8584, C. B. III — 1, 479]), Elehols v. Coolidge (274 U. S. , 581 [T. D. 4072, 
C. B. VI — 2, 851]), and commented upon. 

The Government states its contention in its brief in this language: 
"The will of Morris Isisenstadt created an interest in lieu of the amoiint 

agi'eed to be paid bv the antenuptial contract. This provision preserverl the 
$75, 000 as part of the estate, and gave the widow a life interest in s. trusi. fund. 
Uuder those ci'rcumstances, a duty to elect arose, which, until exerci;ed, left 
the status of. the estate unsettled, and. when exercised iu favor oi the bequest, 
canceled, as of the death oi Morris Zisenstadt, the claim arising out of the ante- 
nuptiiil contract. 

"The Congress was taxing net estates remaining after all valid claims were 
satisfied, and did iiot intend to authorize deductions, for estate tax purposes, of 
amounts not deductible in Iaw or in fact. " 

This contention of. the Governnient is elaborated in the arguinent and the 
following cases are cited in support of the proposition that wheu the widow 
elected to accept the provision made for her in the will her election "canceled, 
as of the death of Morris Eisenstadt, the claim arising out of the antenuptial 
contract, " viz: IVoods v. Conqueror Trust Co. et ul. (178 S. W. , 201 (Mo. ) ), 
SpurLs v. Dorrelt (181 S. W„761 (Mo. ) ), llfoseley v. Bogy (198 S. W. , 
847 (Mo. ). ) 

An analysis of the respective arguments reveals that the conte-ition in behalf 
of the estate is built upon the antenuptial contract and the moment of the &leath 
of the deceased as the chief corner stones of the structure. The argument in 
behalf of the Government, on the other hand, inakes the election of the widow 
to tal-e under the provision of the wiB the decisive fact in the case, 

The fact that the matter for decision lies within narrow Umits does not render 
its solution less difficult; and for the same reason that it is more dificult to 
cross a stream over a. foot pole than over a bridge. The foot pole is so narrow 
that balancing is difficult and the slightest misstep hazardous; the bridge so 
broad that one is not conscious of balancing and a misstep usually of no moment. 
The principle or principles controlling a narrow case are usually uncertain;uid 
elusive. In a case of broader scope the threads leading toward. a correct solu- 
tion are usually numerous anil to be encountered at inaiiy points. 

The contentions of the parties are irreconcilal&le and ueither satisfying. Their 
consideration has led to the conclus'. on that the case turns upon what. Congress 
intended to incIude by the phrase "clainis against the estate" found in the 
statute rather than upon the antenuptial contract and the inoment nf the death 
of the tleceased, put forwa'id by the estate, or upon the e1ection of the widow, 
put forward by the Government. 

The Supreme Court of the United States (iVichols v. Coolidge, 274 U, S. , 541) 
has said: 

"Taxes are very real things and statutes imposing theni are estimated by 
practical results. " 

In Neto York Trust Co. v. Etsn~, Justice Holmes remarked that: "A page of 
history is worth a volume of logic. " 

Tax laws deal with actualities anil the rules prescribed by Congress are 
intendecl to procluce practical re nits when applied by untechnical men. We 
think actuality was the thought foremost in the mind of Congress when it put 
the phrase "clainis against the estate" in this and other Reveiiue Acts. The 
claims which Congress intended to be deducted were actual claims, uot theoreti- 
cal ones. Indeed, a claim without a. claimant is a sort of legal figment which 
has the tendency to produce intellectual dizziness comparable to that ielt v hen 
gazing down into running water froin an insecure footing. The widow never 
claimed anything from the estate under the antenuptial contract and the gross 
estate was not decreased one single cent by reason oi the $75, 000 stipulated in 
the antenuptial contract. AB the logic in the world can not change these facts, 
If an executor or administrator leaves his statutory fees in thc estate, can it 

' 

be said tnat they should nevertheless be deducted in detern. ining this tax? If 
a father or mother holding an obligation of a deceased child refuses to demand 
payment from his or her estate, would the obligation nevertheless be a claim 
against the estate to be deducted in determining this tax? In our opinion a 
claim without a cIaimant was not in the mind or purpose of Congress when the 
words "claims against the estate" were written into the revenue statutes. 
The administration of an estate necessarily extends over a period of mouths, 
sometimes of years, and always under State laws requiring the orderlv presenta- 
tion and allowance of chiims against ih It was in our opinion claims presented 



Reg. 70, Art. 29. ] 406 

and allowed or otherwise determined as valid against the estate and actually 
paid or to be paid that Congress had in mind when it provided for the deduction 
from the gross estate of "claims against the estate" in determining the value 
of the net estate for taxing purposes. 

In 11 C. Z. , page 817, it is said: 
"The word (claim) is a broad and comprehensive term, and in its legal use 

has been understood in a somewhat enlarged sense, being defined as a demand of 
some matter as of right by one person on another to do or to forbear to do 
some act or thing as a matter of duty, embracing every species of legal demand, 
and including ' deinand ' and ' debt. ' " 

On page 819 it is said: 
"In statutes provicling for the administration of the estates of deceased 

persons, requiring a presentation of claims against the estate, it is generally 
construed by the authorities as referring to demands of a pecuniary nature, 
which could have been eiiforced against the deceased in his lifetinie. and when 
so used the word has been judiciallv defined as the asserted liability of decedeut 
and his estate to pay a sum of money; a legal demand for money to be paid 
out of an estate. " 

In Ifnatsen v. Erook (127 X. W. , 13) the Supreme Court of Minnesota uses 
this language: 

"The word 'claim, ' as generally employed, has a broad and comprehensive 
meaniii, embracing every species of legal demand. (7 Gyc. , 180. ) But, as 
employed in a particular statute, its meaning is often restricted and limited, 
and in statutes providing for the administration of the estates of deceased 
persons, requiring a presentation of claims against the estate, are by the 
authorities generally construed as referring to demands of a pecuniarv nature, 
and which couhl lnrve been enforced against the deceased in his lifetime. " 

See also Words and Phrases, Volume 1, second series, phges 727 — 728. 
Of course there are deductions which are determined, as claimed by the execu- 

tors, by the facts and conditions existing at the date of the death. The Supreme 
Court of the United States, !n Ithica Truest Co. , executor, etc. , v. The L'nited 
S!ates (279 U. S. , 151), has held that the value of gifts to charity which were 
subjeci, to the life estate of the widow should be determined by the use of 
inortuary tables notwithstanding the death of the widow before the tax was in 
fact ascertained. The court said: 

"Thc estate so far as may be is settled as of tbe date of the testator's death. 
See &coper v. Bradford, (178 Mass. , 95, 97). The tax is on the act of the 
testator, not on the receipt of property by the legatees. (Yonng Men's Clirist!an 

sscc!ation v. Darts, 264 U. S. , 47, 50; Ano!alton r. Moore, 178 U. S. , 41, 49, 
and yassint; iVetc Yor!o Trust Co. v. Eisner, 256 U. S. , 345, 348, 349; Ed!cards 
v. S!l!cain, 264 U. S. , 61. ) Therefore the value of the thing to be taxed must 
be estimated as of the time ivhen the act is clone. " 

Some of the cases cited in the opinion, it will be observed, are relied upon in 
this case by the executors. But n the Ithica Trust Co. case the court was 
clealing with the present. value of a gift to charity yostponed by the life estate 
of the widow. Such gifts are authorized to be made as deductions by para- 
graph (3) of section 403. We are concerned in this case with pai agraph (1) of 
that section. Of course we accept without reservation the definition of the tax 
and the rules governiug its assessment stated by the Supreme Court in ', hese 
cases. But that court has not said that the deductions authoidzed by paragraph 
(1) of section 403 must be determined solely by the facts and conditions exist- 
ing on the day of the death, and we are, confident that court will never say so 
in view of the provisions of paragraph (1). Paragraph (1) not only allows 
as deductions claims against the estate — which it is true are liabilities of the 
estate at least at the moment of the death — but also allows as deductions 
funeral and administration expenses, which have no existence until after the 
death. All these, funeral expenses, administration expenses, and claims against 
the estate, under this paragraph were intended by Congress to be deterniined 
in tlie course of an orderly administration of the estate in and by' the 
courts. This intention is taken for granted in the provisions of section 4()5 of 
the stai, ute, . which reads: 

"That if no administration is granted upon the estate of a decedent, or if np 
return is filed as provided in section 404, or if a return contains a false pr incorrect statement of a material fact, tlie collector or deputy coiiecto~r sl all make a return and the Commissioner shall assess the tax thereon. " 
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our interpretation of the statute is in harmony with the practice of the 
Treasury Department, which is charged with the administration of the Act. 
Article 32 of Regulations 63, 1922 edition, provides that: 

"Deduction of claims, evpesses, eto. — In order to be deductible under the 
foregoing provision of the statute, the item must fall within one of the sev. 
eral classes of deductions specifically enumerated therein, and must also, except 
in the ease of deductible losses during the administration of the estate, be 
one the payment of which out of the estate is authorized by the laws of the 
jurisdietiou under which the estate is being administered. * * ~ An item 
may be entered on the return for deduction though the exact amount thereof 
is not then known, provided it is ascertainable with reasonable certainty, 
aud will be paid. No deduction may be taken upon the basis of a vag, 1e or 
uncertain estimate. When au uncertain or contingent liability was un«cter- 
mined at the time of audit of the return by the Commissioner, and, as a con- 
sequence, deduction was not allowed therefor in such audit, the remedy is by a 
claim for abatement or refund when the liability and the amount thereof 
becomes fIxed and determined. " 

Articles y3 to 38 following deal with the subject in the same practical marner. 
In our opinion, the Department in its regulations has correctly construed i. he 

statute, and ir this case we are convinced the Commissioner and the Board of 
Tax Appeals correctlv applied it. The petition for review is dismissed. 

TITLE IV. — ESTATE TAX. (1918 AND 1921) 

GENERAL PROVISIONS. 

REGULA'sioNS 63) ARTIGLE 105: Scope of repeal. VIIT — 49 — 4454 
Ct. D. 1N 

ESTATE TAX — REVENUE ACT OF 1921 DECISION OF COURT. 

1. TAx. — REPEAL — SAvING CLAUsE — MEANING oF AccRUED. " 
Tbe tax upon the estate of a decedent v. ho died within one year 

prior to November 23, 1921, the date of ihe enactment Id the Reve- 
nue Act of 1921, accrued under the Revenue Act of 1918 within the 
meaning of "saving clause" contained in section 1400(b) oi the 
Revenue Act of 1921, which provided that parts of the Revenue Aet 
of 1918 which were repealed by the Revenue Aet of 1921 remained 
in force for the assessment and collection of all the taxes which 
bad accrued under the Revenue Act of 1918 at the time such parts 
ceased to be in effect. 
2. SUITS — CLAIM FOR REFUND. 

The precise ground upon which the refund of taxes is demanded 
must be stated in the application to the Commissioner and a suit 
in court to recover the tax can not be based upon an entirely dif- 
ferent and distinct ground from that presented to the Commis- 
sioner. 

COURT OF CLAIMS OF THE UNITED STATES. 

Hoteard M. Ifaasa, as Eaeoator of the Iast Will and Testav1ewt of 1f. Melville 
fInnna, Deoeased, v. The United States. 

[November 4, 1929. ] 

SUPPLEMENTAL OPINION ON MOTION FOR A NEW TRIAL. 

GREEN, Judge, delivered the opinion of the court. 
The motion for a new trial being based upon a ground ~either argued nor 

stated at the time of the submission of the original ease, and being supported 
by a decision of a. United States district court, would seem to be entitled to 
an expression of the opinion of this court thereon. 

92026' — 30 — 27 



Reg. 63, Art. 105. J 

Although the point was not raised on the original submission of the case, 
it is now insisted by plaintiff that under the Revenue Act of 1921 (42 Stat. , 
227), estates of decedents dying within one year prior to tbe enactment of the 
Revenue Act of November 28, 1921, are not subject to the Federal estate tax. 

The Act of 1921 repealed that portion of the 1918 Revenue Act which imposed 
an, estate tax and enacted in lieu thereof a different estate tax applicable when 
the new statute went into force. The Act of 1921, however, contained what is 
commonly referred to as a "saving clause, " similar to one which was con- 
tained in ihe 1918 Act, the purpose of which was plainly to continue in force 
the provisions of the 1918 Act until the 1921 Act could apply. This provision 
was contained in section 1400(b) of the later Act, which provided: 

"(b) The parts of the Revenue Act of 1918 which are repealed by this Act 
shall (unless otherwise specifically provided iu this Act) remain in force for 
the assessment and collection of all taxes which have accrued under the Reve- 
nue Act of 1918 at the time such parts cease to be iu effect, and for the imposi- 
tion and collection of all penalties or forfeitures which have accrued or may 
accrue in relation to any such taxes. In the ease of any tax imposed by any 
part of the Revenue Act of 1918 repealed by this Act, if there is a tax imposed 
by this Act in lieu thereof, the provision imposing such tax shall remain in 
force until the corresponding tax under this Act takes effect under tbe provi- 
=iona of this Act. " 

Tbe contention of plaini, iff is that there is no provision for the Act of 1918 
to "remain in force for the assessment and collection of all taxes" unless those 
taxes have "accrued, " and that the decedent in this ease having died within 
one yea. r prior to the enactment of the 1921 Act, no taxes had "accrued" 
agaiust his estate. If this theory be correct, then estates of those wbo died 
more than one year prior to the enactment of the 1921 Act would be taxed, 
and estates of those who died after the enactment of the 1921 Act mould also 
be ta. xed, but, in the ease of those wbo died in the intervening periqd no tax 
would be imposed. No one would claim that Congress ever intended to enact 
a law having such absurd and inequitable results, but, however justifiable the 
presumption may be that it did not so intend, it is not necessary for us to 
indulge in it in order to ascertain the purpose of this "saving clause. " 
casual survey of the provision set forth above clearly shows that the intent 
and purpose of Congress was thai; tbe estates of all of those who died prior 
to the euactment of the 1921 Act should be taxed under the 1918 statute, and 
the estates of those who died after the enactment of the 1921 Act taxed under 
the provisions of the later Act. In fact, this intent is so plain that "he who 
runs may read" and understand. It needs no citatiou of authorities to show 
that when the intent of the legislative body is ma. nifest it becomes our duty 
to so construe the Act as to carry out that intention unless such a construction 
can not reasonably be placed upon the language of the Act. A. careful examina- 
tion of the whole of the Revenue Act of 1921 leads us to conclude that de- 
fendant's ease is even stronger than his principle requires, and the only rea- 
sonable construction which can be given the provision in question is one which 
would sustain the tax in controversy. 

It will be observed that the argument of plaintiff is based upon a definition 
of the word "accrue" or "accrued, " and it is claimed that the construction for 
which plaintiff contends is supported by the decisions of the Supreme Court in 
United States v. Woodyard (256 U. S. , 692 [T. D. 8195, C. B. 4, 1583) and 
United States v. 1Plitcheu (271 U. S. , 9, 10 [T. D. 8865, C. B. V — 1, 2883). In 
connection with the application of these decisions some confusion of thought 
seems to have arisen. The question for cletermination in the case at bar is 
not how the word "accrued" may have been used in some part of the 1918 
statute, but how it is used and what meaning should be given it in the pro- 
visions of the 1921 statute which we are called upon to construe. When this is 
kept in mind, we think it will clearly appear that these eases do not support 
the position of plaiutiff. 

The word "accrue" as used in the lasv has two meanings: It is often applied 
to a present enforceable demand, aud as often, if uot more often, means simply 
to arise or to come into existence. In Emerson v. The Shatoago City (10 Wis. , 
488), it is said: 

"The verb ' to accrue ' is often and properly used to convey the same idea as 
the verb ' to arise. ' * ~ * A cause of action may be sa. id to arise when tbe 
contract out. of which it grows is entered into or made. " 
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In Page v. Skinner (298 Fed„781, 785 [T. D. 8600, C. B. III — 1, 485]) the 
circuit court of appeals had occasion to pa. ss on the meaning of a provision 
I& tbe Act of February 24, 1919, commonly referred to as the Revenue Act of 
1918. The 1918 Act, by section 1400(a) thereof. , repealed the estate tax of 
1916, but in (b) of the same section provided: 

"(b) Such parts of Acts shall remain in force for the assessment and col- 
lection of all taxes which have accrued thereunder, and for the imposition and 
collection of all penalties or forfeitures which have accrued and may accrue 
in relation to any such taxes, * ~ *. " [Italics ours. ] 

Although the wording is slightly chauged, there can be no question but that 
the word "accrued" is used in the same sense as in the similar provision of 
the 1921 Act, winch has heretofore been set out, and the circuit court of appeals 
said further in the last-named ease with reference to the 1918 Act: 

"i%either are we in. doubt as to the meaning of the word ' accrued, ' found in 
subparagraph (b); as contended by counsel amici curiae, wbo appear for 
another estate in like conditions, that it is equivalent to arising under and 
prefers to all iaxes, including estate taxes, * * "' and is not a restriction 
to those that were due and payable prior to Februarv 25. " 

XVith this construction of the 1918 Act we eutirely agree, and applving the 
same rule to the provision of the 1921 Act under. consideration in the case at 
bar, it follows that the position now taken by the plaintiff in support of the 
motion for a new trial is not well founded. In view, however, of the fact that 
the case of the WiAnington Trust Uo. v. United States (28 Fed. (2d), 205), 
cited by counsel, holds to the contrary, it is considered that our reasons for 
following the case of Page v. Skinner, supra, ought to be fully set t'orth, and 
they accordingly follow. 

Yge do not need to cite authorities to show what the words "accrue, " 
"accrued, " or "accrual" mean in a. bookkeeping or economic sense. It is well 
settled both by works on accounting and judicial decisions that books kept 
on the "accrual" basis include items a. s to which a liability has arisen or 
exists either for or against the concern for which the books are kept, although 
these items matured in the future and were not yet due and payable. 

It is said that the provisions of section 214(a) 8 of the Act of 1921 indicated 
the intention of Congress as to how this word should be construed, and that 
that construction is the one for which plaintiff contends. 

The provision upon which plaintiff relies in support of this co~tention, under 
the heading of "Deductions allowed individuals" (parts not material to this 
case omitted), is as follows: 

"(8) Taxes paid or accrued within the taxable year ~ * *. For the 
purpose of this paragraph estate, inlmritance, legacy, and succession taxes 
accrue on the due date thereof except as otherwise provided by the law of the 
Jurisdiction imposing such taxes. " [Our italics. ] 

It will be observed that this provision applies only to deductions allowed 
individuals" and that it is only "for the purpose of. this paragraph. " The 
purpose of the paragraph was the allowance of deductions of taxes which had 
accrued, and for this purpose, and this purpose only, it is provided that estate 
taxes shall accrue on the due date thereof'. The clear implication is that else- 
where the word "accrue" should be taken, when applied to taxes, as meaning 
the tbne when they were imposed or established as a liability by the law, at 
least unless the context otherwise indicates. In fa. ct, it would seem that the 
maxim expressio unius est ezetusio attains here applies, the statute having spe 
cMcally stated that for the purposes of making deductions estate taxes should 
accrue on the due date thereof, excludes this meaning for other purposes— 
that is, for the purposes of the remainder of the Act. (Broom's Legal Maxims, 
664. ) The maxim is a rule of construction. (United States v. Barnes, 222 
U. S„518. ) 

Of course, the context might. indicate a different meaning, but, as we have 
already seen, the context in section 1400(b) of the Act of 1921 plainly indi- 
cated the intention of Congress that the application of the estate tax should be 
continuous, and that the 1921 Act did not create new exemptions from the tax 
of 1918. 

In this connection it should be noted that exactly the same language is used 
under the heading of "Deductions allowed corporations, " in section 284(a)8 of 
tbe 1921 Act. Here again Congress made it clear that it axed the due date as 
tbe time when estate ta~es should accrue merely for the purposes of that para- 
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graph; that is, for the purpose of fixing the time when the deductions on 
account of such taxes should be made. 

In the cases of United, States v. 'Woods-ard„supra, and United, States V. 

Mitchell, supra, the Supreme Court was construing certain provisions of the 
Revenue Acts of 1916 and 1918. The Aet of 1921 did not enter into either 
of these cases. In the instant ease we are called upon to construe the Act 
of 1921, with additional and difterent provisions which are controlling, and 
the decision is governed entirely thereby. The two decisions of the Supreme 
Court cited above have no apylication, having been rendered not only under 
a different statute but in a different connection. 

In the case of United States v. Anderson (269 U. S. , 422, 441) the ease of 
United, States v. Wooittcm. d, supra, was reviewed, and it is shown that it 
was decided on the provisions of the Act of 1918. One question in the Ander- 

son case was as to when the munitions tax which was imposed in 1916 accrued, 
and although the tax was not payable until 1917, it was held that "in the 
economic and bookkeeping sense with which the statute and Treasury decision 
v;ere concerned, the taxes had accrued" in 1916, thus recognizing that the 
word "accrue" was generally used in the statute with reference to taxes 
in the economic and bookkeeping sense; that is, as referring to the time 
when the liability is established instead of the time when it becomes due and 

payable, if that is a different date. So in this case the estate ta~es in ques- 

tion had already "accrued" when the 1921 statute was passed. It was further 
held in the Anderson case, suyra, that when the books of the corporation were 

kept on an accrual basis, the deduction for the taxes of 1916 should be made 
in that year; and that there was nothing in the Woodward case to controvert 
this holding. In fact, an examination of the opinions in the Anderson case and 
the Mitchell ea. se shows that in each the application of the Woodward case 
was strictly and expressly restricted to the particular question before the 
court in that case, which was a very different one from the one now being 
considered. 

As the tax became due and payable one vear after the decedent's death, it 
is obvious that it was intended that it should be assessed before the expiration 
of the year, and it is quite plain from other provisions of the 1918 Aet that the 
tax might be assessed under regulations made by the Commissioner even before 
six months had elapsed since the death of the owner of the estate, yrovided the 
regulations so required. The Act further provided that the tax should be a 
lien for 10 yea. rs upon the gross estate of the decedent. No date is fixed in the 
statute from which this 10 years should run, but it seems to have been univer- 
sally considered that it ran from the date of death of the testator, and the 
regulations so yrovided. (Regs. 68, art. 88. ) Obviously the lien could not attach 
at the time of death unless a liability for the tax then came into existence. 

It seems unnecessary to carry the argument further, but section 1400(b), in 
addition to the particular part thereof which has been discussed above, contained 
the following: 

"In the case of any tax iinyosed by any part of the Revenue Act of 1918 re- 
pealed by this Act, if there is a tax imposed by this Act in lieu thereof, the pro- 
vision imposing such tax shall remain in force until the corresponding tax under 
this Act takes effect under the provisions of this Act. " 

Title IV, Estate tax, of the Act of 1918 was reyealed by the Act of 1921; 
and Title IV, Estate tax, of the Aet of 1921 was eiiacted in lieu thereof. The 
provisions imposing the tax therefore remained in full force and effect up until 
the time of the enactment of the 1921 A. et, and the tax having by reason thereof. 
accrued, then under the provisions with reference to taxes which had accrued 
the provisions of the 1918 Aet remained in force for the assessment and collec- 
tion thereof. The provision last quoted becomes entirely meaningless if the 
construction contended for by the plaintiff be adopted. It ivould have no appli- 
cation except to eases where the tax was due and paVable when the 1921 Act 
ivas adopted, and for that purpose it would be entirely unnecessary and useless: 

For the reasons above stated, we decline to accept the views expressed in the 
case of the Witnungton Trust Co. v. United States, supra, and hold that the 
tax in question had accrued when the 1921 Act went into effect. 

Another feature of the ease should be noted. The claim of the plaintiff for 
refund upon which this suit is based stated that the assessment, in tlie sum of 
g2049, 826. 97 was made in respect to certain property of which the decedent 
had made a transfer on May 9, 1912, to trustees under a deed of trust the 
aggregate value of which the Commissioner found to be $10, 514, 250. The claim 
for refund further recited: 
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Upon the execution and delivery of said trust &Iced, the legal title to all 
of tbe securities constituting the trust fund passed to the trustees uauled therein 
and the interest iu remainder iu such trust funcl vested in the issue of the 
decedent immediately, subject only to be devested in certain contingencies pro- 
vided for in said deed; and inasmuch as tbe said vested interests of such 
remaiuderman were never so devosted, pursuaut to the provisious of said deed, 
the undersigned now claims that said transfer so luafle by said clecedent on 
May 9, 1912, is not subject to tax under the United States estate tax law, 
pursuant to which this return is made, " 

It will be observed that while it was claimed that the trust fund was "not 
subject to tax under tbe United States estate tax law, " the basis of this claim 
was as stated in the foregoing paragraph, which does not refer in any way to 
the claim now made, nor was there elsewhere in the claim for refund any 
reference to it. That the claim originally made is not the same as the one now 
argued is shown by the argument contained in the application for refund, which 
is based on the cases of Shwab v. Doyle (258 U. S. , 529) and Nichols v. Cool, - 
idge (4 Fed. (2d), 112 [T. D. 4072, C. B. Vl — 2, 851]). These cases had some 
bearing on the original claim made in the applicatiou for refund, but it Ivill 

-not be contended that they have the slightest application to the claim now 
made by tbe motion for a new trial. 

We thinl- the claim now macle by plaintiff. ou motion for a new trial which 
has been set out and discussed in this opinion is a diff'erent and distinct ground 
from that presented to the Commissioner. If we are correct iu this, the plain- 
tiff is in any event barred from recovery herein under the rule laid down in 
Ealtenbach v. United States (66 C. Cls. , 581 [see Ct. D. 82, on page 807]); 
Warner-Patterson Co. v. United States (68 C. Cls. [see Ct. D. 91, on page 862]); 
and Ited Wing Malting Co. 'v. Willcats (15 Fed. (2d), 626 [T. D. 8980, C. B. 
VI — 1, 225]). 

It follows that the motion for a uew trial must. be overruled, and it is so 
orclered. 

TRANSFER BY DKCKDKNT IN HIS I IFKTIMK. 

VIII — 99 — 4079 
Ct. D. 81 

Gnoss EsTATK — TRANsFKR To TAKE EFFEcT AT DEATH. 
Where a deed of trust provicles that the income shall be paid to 

the grantor during his lifetime or until a certain date, whichever 
erst occurs, and he reserves a power of revocation, the trausfer is 
one "intended to take effect in possessiou or eujoyment at or after 
bis death" within the meaning of section 402(c) of the Revenue 
Act of 1918. 

BEGULATIGNs t0, ARTIGLE 18: Reservation of 
income or an annuity. ARTIGLE 10: Power 
to change enjoyment. 

ESTATE TAX — RLeVENUE ACT OF 1918 — DECISION OF COURT. 

UNITED STATKs CIROIIIT CCURT oF APPKALs, SIXTH CIRGUIT. 

United, States, appellant, v. Edgar Stark, Ezecntor of Jacob 9. Schrnidlapp 
et at, appef lees. 

Appeal from the District Court for the Southern District of Ohio, Ivestern Division. 

[May 7, 1929. ] 
OPINION. 

DENIsoN, Circuit Judge: The Scbmidiapp estate recovered judgment against 
the United States for refund of an inheritauce tax thought to have been 
erroneously assessed, pursuant to section 402(c) of the Revenue Act of 1918— 
the assessment having been on the theory that a certain trust conveyance by 
Mr. Schmidlapp was one that would take effect in possession or enjoyment upon 
his death. The decision below was in reliance upon Nichols v. Coolidge (274 U. S. , 
581 [T, D. 4072, C. B. VI — 2, 851]), and held the Act could not constitutionally 
have the retroactive effect necessary to support tbe assessment. The Supreme 
Court, having now held, in Chase National Bank v. U. S. (278 U. S. , 827 i Ct. D. 
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40, C, 8. VIII — 1, 808), that where the grantor in trust reserves the power 
of revocation, as Schmidlapp did, retroactive effect could rightly be given, the 
only question now remaining is whether the Schmidlapp trust was one which 
had t' he specified testamentarv character. The income of the trust and the 
right to revoke the same were reserved to the grantor during his life. Tl'e 
trust was to be enIled and distribution was to be made at the end of an 8-vear 
term or. upon Schmidlapp's prior death. When he made the deed he was in 
good health; the conveyance was not made in expectation of his death; his 
reasonable expectation of life was much Inore than eight years; and it is said 
to be true, and may be ass~ that everyone concerned actually expected 
that the possession and enjoyment would pass to the beneficiaries at the end 
of the specified term of years. We therefore have a case of a conveyance 
which was to taLe eKect in possession and enjoyment on a specified future date 
and thus as to which no inheritance tax could be imposed by retroactive stat- 
ute, and which also was to take effect upon the death of the donor, and thus as 
to which such a tax therefore couM be imposed. Which character dominates? 

We are not aware ot any controlling decision. Counsel for the trustee rely 
upon the rule stated in Fearne on Remainders (4th Am. Ed. , vol. 1, sec. 114), 
that where a future estate is limiied upon a term for years but "the term is 
rendered determiuable by means of * * * the dropping of a life or lives, 
and it is for so few years that there is a common possibility of the life or lives 
enduring beyond it, " the remainder is one limited upon the term of years and 
not upon tbe life estate; "for in such cases the freehold interest is in fact 
limited on the contingent expiration of the term, because the dropping of the 
life or lives is an event which may not hanpen before the term has already 
expired by efiiuxion of time; but where there is no common possibility of the 
life enduring beyond the term of years, then the freehold estate is considered 
as dependent on the life estate and not upon an estate for years. " The argu- 
ment further is that Congress must be deemed to have used the statutory phrase 
in view of this anciently settled definition. 

The argument is forceful, but upon the whole we think it should not prevail. 
Of course, the question must be decided in the aspect it had the day the con- 
veyance was made; to give force to tbe fact that Schmidlapp did die during 
the term so that it turned out that tbe future estate took full effect upon his 
death would be "inaccurate thinking. " (Mr, Justice Holmes, in Ithaca Trust 
Co v. U. S. , Supreme Court, April 8, 1929. ) Disregarding this consideration, 
the persuasive element to our minds is that the general pIIrpose and intent of 
the Act in this respect were to reach dispositions which were really testa- 
mentary; and that the reserved power of revocation gave to this conveyance 
that character — as tbe Supreme Court has held in the Chase case. Whether 
the future estate ever would take effect by expiration of the term depended, 
until the moment of Scbmidlapp's death, upon his continued voluntary non- 
exercise of his power of revocation. We think this situation ives the dominant 
character, and hence that the tax was properly assessed. 

The case was tried without a jury and there was a full finding of facts. They 
did not. Support the judgment rendered for the plaintiff, which therefore must 
be reversed. In the typical case of a reversal at law. a new . 'rial is awarded; 
but when the facts as found aiiirmatively establish a coInplete defense, the 
reviewing court will direct the entry of that judgInent which should have been 
rendered. (Fort Scott v. Htckman, 112 U. S. , 150, 165. ) 

Accordingly, the judgment is reversed with direction to enter a judgment for 
defendant. 

GROSS INCOME — INSURANCE. 

RzoUr, ATioNs 70, Article 97: InsIIrance receiv- VIII — 96-4955 
able by other beneficiaries. Ct. D. 74 

ESTATE TAX — REVENUE ACT OI' 1818 — DECISION OF COURT. 

1, GRoss EsTATB — INsuRANOE PAm To KXEGITT~CNBTITu- 
TIONBT, ITY. 

Subdivision (f) of section 402 of the Revenue Act of 1018, in 
so far as it requires the inclusion in the gross estate of the amount 
received by the executor as insurance ~nder IIolicies taken out by 
the decedent upon his own life, is constitutional. 
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2 SAM@ — IEE&uirxrrcEr Pxm To AssxGNEI. 
Where the decedent makes an absolute and unconditional as- 

signment of a policy of insurance upon his own life, no part of the 
proceeds received by the assignee need be included in determining 
the value of the gross estate. 

CouaT ort Cr~EMs oF rEEK UErrrsn Srm'Es. 

3fartha A. Guettet and Arthur Guettet, indtvtduatttr, and jfartha A. . Gucttet 
and 11enrtt A. Arrcrtrach, tr uatecs for L&'dn;ard Orrettet under the mill of 
Hcrrrp 4. Grrettct, decerrged, v, Thc United Btate8. 

[iifay 6, 1929, ] 

riniit IoEEE. 

iMoss, Judge, delivered the opinion of the court. 
On january 14, 1920, the New York Life Insurance Co. issued three policies 

of insurance on the life of Henry A. . Guettel, who died testate in August, 1921, 
each of said policies payable to the estate of deeedeiit. On March 25, 1920, 
said decedent assigned one of said policies to his wife, and there was paid to 
her upon the death of the i»sured the proceeds of same, , 'F100, 815. In deter- 
inining the amount of the estate tax due from decedent's estate the Commis- 
sioner included in the gross estate the proceeds of the three policies, less the 
deduction provided for in section 402, subsection (f), of the Revenue Act of 
1918 (40 Stat. , 1096), the pertinent provisions of ivhich read as follows: 

"That the value oi the gross estate of the decedent shall be determined by 
including the value at the time of his death of all property, real or personal, 
tangible or intangible, wherever situated 

"(f) To the extent of the amount receivable by the executor as insurance 
under policies taken out by the decedent upon his own life; a»d to the extent 
of the excess over $40, 000 of the amount receivable by all other beneficiaries as 
insurance under policies taken out by the decedent upon his own life. " 

Plaintiff's chief contention is that the statute fixing the measure of the tax, 
in so far as it includes the proceeds of the insurance policies, is uneoiistitu- 
tional. That question was involved in the ease of The Chase iVattonat Bank 
of the Uity of iVero York v. The United States, decided January 2, 1929 (2r8 
U. S. , 827 [Ct. D. 40, C. B. VIII — 1, 808]), after the preparation of the briefs 
in the instant ease. Tha. t ease went to the Supreme Court of the United States 
on certified questions of lam concerning which instructions were requested for 
the proper disposition of the case. The facts as certified, and as briefiy set out 
in the opinion, are as follows: "On September 18, 1922, after the effective 
date of the Revenue Act of 1921, Herbert W. Brown procured three insurance 
policies on his life aggregating $200, 000, each naming his wife as beneficiary. 
Each policy reserved to the insured the right to change the beneficiary. All 
premiums on the policies were paid by the insured. On April 10, 1924, he died 
testate, leaving the plaintitT below his executor and an estate subject to the 
estate tax iiaposed by the Revenue Aet of 1921 (eh. 186, 42 Stat. , 227). The 
tax as assessed by the Commissioner included $9, 146. 76 imposed by reason of 
the inclusion in the estate of the proceeds of the three insurance policies, less 
$40, 000 exemption authorized by ihe statute. The executor paid the tax and 
upon denial of a clarrn for refund brought the present suit in the Court of 
Claims to recover the tax as illegally assessed. " 

The questions certified were stated as follows: 
"Question I: Whether the tax imposed bv the final clause of section 402(f), 

Revenue Act of 1921 (42 Stat. , 278), on life insurance polieids payable in terms 
to beneficiaries ' other than the decedent or his estate' is a direct tax on 
property snd void because not apportioned. 

"Question II: Whether the $9, 146, 76 tax imposed bears sue!i an unreason- 
able relalion to the subiect matter of the t. x as to render it void. " 

Both questions were answered in the negative. 
Defendant contends that the decision in the Cha. se National Bank case (278 

U. S, , 827) is controlling as to each of the three policies involved herein. We 
are iii agreement with the defendant's contention as to the two policies payable 
to the estate of Henry A. Guettel, and hold that the value of said two policies 
rvas properly included in the decedent's gross estate under the authority of 
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that case. We must, however, disagree with defendant's contention as to the 
policy ps. yable to decedent's estate and thereafter assigned by plaintiff to his 
wife, It was an absolute and unconditional assignment of the policy "for 
value received, " and the insurance company paid to the assignee at the death 
of the insured the full proceeds of the policy, $100, 815. By this assignment the 
insured was divested of all right and title to the policy, and all beneficial interest 
therein passed to the assignee. After the assignment the insured was without 
authority to change the benefilciary or to exercise any control whatever over said 
policy during the existence of the assignment. See 87 Corpus Juris (sec. 146), 
2, page 485, and cases cited thereunder. 

The language "ali other beneficiaries, " used in the statute, can not be fairly 
construed as applying to the assiynee of a policy pavable to a designated 
beneficiary. Such a construction would be an unwarranted extension of the 
meaning of the statute here involved. Taxing statutes may not be extended 
by implication beyond the clear import of the language used. (Gould v. (loutd, 
245 U. S. , 151; United States v. &erriam, 268 U. S. , 179 [T. D. 8585, C. B. II — 2, 
87]. ) 

We have reached the conclusion that the policy assigned to decedent's wife 
was improperly included in decedent's gross estate. PlaintifF is entitled to 
judgment as provided in the conclusion of law herein. 

TITI K II. — KSTATK TAX. (1916) 

GROSS ESTATE — PROPERTY HELD JOINTLY. 

REGUI ATIGNs 70, A. rticle 99: Property held VIII — 31 — 4o95 
jointly or as tenants by the entirety. Ct. D. 86 

ESTATE TAX — REVENUE ACT OE 1916 — DECISION OE COURT. 

GRoss EBTATE — EsTATE BY THE ENTIRETY — ColrsTITUTIolvAIITY. 
Section 202(c) of the 1tevenue Act of 1916 requires that the value 

of property transferred by the decedent to himself and another as 
tenants by the entirety be included in determining the value of the 
decedent's gross estate and as so construed the section is con- 
stitutional. 

UIYITEB STA. TEs CIROUIT CoUR'r oP APPEAr s, FGURTH CIROUIT. 

United States of America, appellant, v. J'ames B. Tyler, fr. , and TVilltam 6. 
Tyler, Administrators of the estate of James J'. Tyler, Deceased, appellees. 

Appeal from the District Court of the United States for the District of Maryland, at 
Baltimore. 

OPIEIOX 

PARKER, Circuit Judge: This is an appeal from a verdict and judgment ren- 
dered in favor of the administrators of James E. Tyler, deceased, who paid 
under protest a portion of the Federal estate tax assessed against the estate 
which came into their hancls and instituted suit to recover it back as allowed 
by statute. The portion of the tax disputed is that assessed against the 
estate because of including in the value thereof property which wa. s held by 
decedent and his wii'e as tenants by the entireties, and which upon the death 
of decedent vested in the wife as sole and exclusive owner. The facts in the 
case are few and undisputed. In November, 1917, decedent transferred 849 
shares of stock in the Kimball-Tyler Co. to himself and wife, creating therein 

. under the laws of Maryland an estate by the entireties in their favor. On his 
death in 1918, his wife became vested under the Maryland law with the sole 
ownership of the shares of stock. The value of the stock was $59, 198. 42 and 
it was included for taxation as a part of the gross estate of decedent, the total 
of which was $207, 454. 60. The estate tax was increased by reason of its 
elusion in the amount of $8, 887. 67. 

The administrators contended that estates by the entireties were not clnbraced 
within the terms of the taxing statute, a. nd also that, if the statute should 
construed as embracing them, it would be void as violative of the provisions pf 
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the Constitution which require the apportionment of direct taxes and of the 
due process clause of the fifth amenclment. The learned district judge held 
that the terms of the statute required the inclusion of estate by entireties in 
the determination of the gross estate for the purposes of taxation, but that in 
sofar as it clid this it violated tlie provisions of the Constitution upon which 
the adininistrators relied. 

We think tliat the learned judge was correct in holding that estates by the 
entireties were embraced within the terms of the taxing statute. See Revenue 
Act of 1910 (89 Stat. , 75G, 778). Section 201 of that Act provided that a tax 
according to a graduated scale should be imposed upon the transfer of the net 
estate of every decedent dying after its passage, and that the value of the net 
estate should be determined as provided in section 208. The latter section 
provided for the deduction of an exemption of $00, 000 and certain other itenis 
from the vahie of the "gross estate. " And section 202 provided that the value 
of the "gross estate" should be determined by including the value at the time 
of the death of decedent of all property, real or personal, tangible or intangible, 
(a) to the extent of his intei'est therein at the time, (b) to the extent of. any 
interest which he had transferrecl in conteinplation of death, (e) and to the 
extent of the interest held jointly or as tenant by the entireties ivith another, 
the exact ivording of clause (c) of section 202 being as follows: 

"(e) To the extent of the interest therein held jointly or as tenants in the 
entirety by the decedent and auy other person, or deposited in banks or other 
institutions in their joint names and payable to either or the survivor, except 
such part thereof as may be shown to have originally belonged to such other 
person and never to lmve belonged to the cleecdent. " 

The administrators rely upon the decision ot the Board of Tax Appeals in the 
appeal of Susie M. Root (5 B. T. A, 090 [C. B. VII — 2, 51]), an. d certain 
expressions in the opinion of the ('ourt of Claiins in 13lonnt v. U. 8. (09 Court 
of Claims, 828), for the position that, as section 201 of the statute imposes the 
tax upon transfers of the net estate, and as au estate by entireties is not 
transferred to the surviving spouse, there was no intention to tax such an 
estate, and that the language in the statute must be held to be confined to joint 
tenancies. The answer to this, however, is that in section 201 the tax is 
imposed upon the transfer of the net estate as detesvnined ender subsequent 
provisions, anci subsequent provisions require that estates by the entireties 
be included. The word "entirety" as applied to estates has had for centuries 
a well understood meaning in the law; and we must assume that Congress 
employed the language which it did in the light of that meaning. We attach 
no importance to the fact that the statute uses the language "tenants in the 
entirety" instead of the customary "tenants by the entirety, " The same 
language appears in the Act ot' 1921 (42 Stat. , 278), and it is worthy of note 
that it is referred to in the opinion of the Supreme Court in Iteineo)se v. 
Eoifbern Trlst Co. (278 U. S. , 889, 49 Sup. Ct. , 128, 126 [T. D. 4201, C B. 
VIII — 1, 805] ) as embracing an estate "by the entirety. " 

While it is true that an estate by entireties is vested iu husband and wife 
at the time of the conveyance to theni and that technically there is no trans- 
fer to the survivor when one of them dies, nevertheless, as a practical matter, 
there is a transfer to the survivor of all the rights which the decedent had in 
the estate, and Congress no doubt had this in mind in requiring estates by 
entireties to be included with the other property of decedent in cletermining 
the taxable value of his estate. Whether the vesting of the entire estate in the 
smvivor be technically a transfer or not, Congress clearly intended that it 
should be treated as a transfer for the purpose of estate taxation. Joint ten- 
ancies and gifts made in contemplation of death were includecl. Why oinit 
estates under which property could be jointly enjoyed by a man and his wife 
duriug their joint lives and, upon the death of one, inure to the sole benefit of 
the survivorq It is not reasonable to assume that, after being so careful about 
other matters, Congress would have left open so wide an avenue for evasion 
of the tax. We feel certain that it has not done so when the language used is 
given its reasonable interpretation. 

As the language of the Aet, therefore, requires that the value of estates by 
ihe entireties be included in the valuation of estates for the purpose of taxation, 
the only question that remains to be decided is whether Congress had the 
power to make such requirement. We thinlc that it had. iso questiou is raised 
as to the general power of Congress under the Constitution to levy an estate tax, 
and none can be raised. Such a tax is not a direct tax requiring apportion- 
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ment, but falls within the classi5cation of. "imposts, duties and excises" 
'which Congress is authorized to levy by section 8, clause 1, of Article I of that 
instrument. (Scholeg v. Reer, 28 Wall. , 381; Magoan v. Illinois Trust, etc. , Bank, 
170 U. S. , 288, 287; Artomltow v. Moore, 178 U. S. , 41; %em York Truest Co. v. 
Etsner, 266 U. S. , 345; Chase Pat. Banlc v. U. 8, , 278 U. S. , 827, 49 Sup. Ct. , 126 
[Ct. D. 40, C. B. VIII — 1, 808]. ) It is imposed, not on property, but on the 
privilege of transferring it, and is measured by the value of the interest trans- 
terred or which ceases at death. (Y. M. C. A. . v. Dallas, 264 U. S. , 47; Chase 
Eat. Bank v. V, 8. , supra. ) 

Tbe statute, in so far as it requires the inclusion of estates by entireties in 
the valuation of the estates of decedents for purposes of estate taxation, is 
said to violate the Constitution because it is contended that in the case of an 
estate by the entireties there is no transfer to the survivor and consequently no 
basis for the imposition of an estate tax, and. from this it is argued that the 
tax must be considered as a direct tax upon the property itself. We think, 
however, that this gives too narrow a meaning to "transfer" and ascribes 
too much importance to what are pure 5ctions of the law. It is true that 
husband and wife are said to be seized of the estate by entireties "per tout 
et non per my, " that is to say, each during their joint lives is deemed seized 
of the whole estate and not of a moiety thereof; and it is true that, upon the 
death of one, tbe survivor is said to take no new interest because originally 
vested with the entirety. But these doctrines are pure Qctions based upon 
the fiction of the unity of husband and wife. (M'arbarg v. Cole, 49 Md. , 402, 88 
Am. Rep. , 266; ides v. Caplan, 182 Md. , 66, 1. R. A. , 1918D, 276. ) As a matter 
of fact, husband and wife are not one person but two persons, and neither has 
absolute right in or control over the property so long as the other lives. Only 
upon the death of one does the other acquire absolute ownership with the right 
to sole and unrestricted use and possession and the right to alien and convey. 
Whatever form of technical expression be used, therefore, and whatever sophis- 
tries indulged, the fact remains that, upon tbe death of one of the parties, the 
survivor by operation of law succeeds to the interest which the decedent had 
in the property. As said by the Court of Appeals of Maryland in Brewer v. 
Botoersoz (92 Md. , 567, 578, 48 Atl. , 1060, 1062), "The right of survivorship, 
which is one of its chief incidents, can not be destroyed except bV the joint act 
of the two; and upon the death of either the othe~ saccee@s to the entire 
property or fund. " [Italics ours. l It is the transfer of interest involved in 
this "succession" which is the basis of taxation under the statute. 

We see no reason why the casting of the entire estate upon the survivor, 
which takes place by operation of law in case of the deat'b of one of the 
tenants by entireties, can not be made the basis of taxation as well as the 
casting of succession upon the heir, which takes place in the case of interestate 
succession. The surviving spouse receives au enlargement of his interest in the 
property in the one case just as the heir receives an interest in the property 
in the other; and in both cases it comes by operation of law. As stated above, 
ii is no answer to say that because of the unity of husband and wife the 
survivor has, after the death of the other, what he has always had; for, as we 
have Seen, the interest of the deceased spouse, from a practical standpoint, 
has been vested by law in the survivor. So long as both are living, neither 
can convey the property without the joinder of the other. Neither is entitled 
to use and enjoy it to the exclusion of the other. Neither has any 
right in it beyond his ovvn life unless he survives the other. If the parties 
should be divorced, the estate mould be dissolved, and neither would succeed 
to the whole property even if he should survive. Upon the death of one of. 
the parties, however, all of his rights in the property are by operation of law 
transferred to the other so as to create a sole and unconditional estate therein. 
To deny that there is a transfer of property in such case resulting from death, 
is to lose the substance of legit rights mhile grasping at the shadow. 

What we Iiave said answers the contention that tbe statutory provision vio- 
lates the due process clause of the fifth amendment. This contention is based 
upon the theory that the statute, in so far as it includes tenancies by the entire- 
ties, measures the tax upon decedent's estate by property which belongs to 
another. Bu(, as we have seen, tbe property cloes not belong to tbe other in the 
sense of his having unconditional and soke ownership thereof until the death o~f 

decedent. 
In the recent ease of Ch. ase Tat. Bank v. U. S. , supra, the Supreme Court 

considered whether it was proper to include insurance policies within 
able estate as rc&luired by the statute. The contention was made there as here 
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that the interest oi' the beneficiary had vested prior to the death of insured 
and that consequently there was no transfer to be taxed, but the court held that 
the policies should be included. The question in the case was stated as follows: 

"It is true, as emphasized by plaintiif, that the interest of the beneficiaries in 
the insurance policies effected by decedent ' vested' in them before his death 
and that the proceeds of the policies came to the beneficiaries, not directly from 
the decedent, but from the insurer. But until the moment of death the decedent 
retained a legal interest in the policies which gave him the power of disposition, 
of them and their proceeds as completely as if he were himself the beneficiary of 
them. The precise question presented is whether the termination at death of 
that power and the consequent passing to the designated beneficiaries of all 
rights Imder the policies freed of the possibility of its exercise may be the 
legitimate subject of a transfer tax, as is true of the termination by death of 
any of the other. legal incidents of property through which its use or economic 
enjoyment may be controlled. " 

And, answering the question thus propounded, the court said: 
"Termination of the power of control at the time of death inures to the bene- 

fit of. him who owns the property subject to the power and thus brings about, at 
death, the completion of that shifting of the economic benefits of property which 
is the real subject of the tax, just as eftectively as would its exercise, which 
latter may be subjected to a privilege tax. " 

There can be no question in this case that we have the termination of the 
power of decedent over the property, and that this inures to the benefit of the 
surviving spouse, whose ownership prior to the death of decedent was subject 
to the rights of decedent therein. And there can be no question, also, that we 
have a "shifting of the economic benefits of property which is the real subject 
of the tax. " As said in Xichols v. Coolidge (274 U. S. , 531, 541 [T. D. 4072, , 
C. B. VI — 2, 351]), "Taxes are very real things and statutes imposing them are 
to be estimated by practical results. " 

We have carefully considered the cases which' have reached a differeut con- 
clusion, but, with great respect to the tribunals which rendered them, we do not 
think that they are sound. We have likewise considered the district court 
cases relating to the validity of the statute requiring that the value of the 
widow's dower be included in the value of the estate for the purpose of taxation. 
Without passing upon that question, which is not before us, it is worthv of note 
that the Circuit Court of Appeals of the Eighth Circuit has decided that the 
value of dower allotted under the Nebraska statute should be included in the 
valuation of the ests. te. (Allen, Collector, v. IIcnggeler (C. C. A. , 8th), 32 Fed. 
(2d), 69. ) 

Icor the reasons stated, we think that the learned judge below erred in hold- 
-ing that the provision of the statute in question was violative of the Constitu- 
tion. The judgment in favor of the administrators will accordingly be reversed 
and the case will be remanded for further proceedings not inconsistent with 
this opinion. 

Reversed. 

THE NET ESTATE. 

REGIILATIQNs 70~ ARTIGLE 86: Claims against the VIII — 49 — 4455 
estate. ARTIcLE 40: Support of dependents. ( t. D. 136 

ESTATE TAX — REvENUE ACT OF 1016 — DECISION OF COURT. 

GRoss EsTATE — DEDUcTIQN — AMUUNT PAID FoR SURRENDER ox 
Wmow's STATIrronv RIUIITs. 

An amount paid by the executor to the widow of a decedent, in 
addition to her rights under his will, in settlement for the sur- 
render of her right to a year's support and her statutory rights in 
respect to the realty and personalty is properly included in his 
gross estate under section 202(a) ot the Revenue Act of 1916 and 
is not deductible from the gross estate under section 203(a)1 as 
a claim or charge against the estate. 
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IiNITKD STATES CIRGUIT CoURT oP APPEAR, SIxTH CIROUIT, 

t, ttcy 6. Briscoe, Ernest J. Briscoe, I'. J. Briscoe, jr. , and 8. Ir. Carter, as 
Ezecntors and, 1'rnstees of the Estate of Daniel Briscoe, deceased„plaintiffs 
in error, v. E. B. Cratp, Collector of Internal Recede, defendant in error. 

Error to the District Court for the Eastern District of Tennessee. 

[April 5, 1929. J 

OPINION. 

MsoK, Circuit Judge: In an action to recover estate tax payments, tried be- 
fore the district judge without a jury, judgment vras rendered for the defendant 
under the following circumstances: 

Daniel Briscoe, a resident of Tennessee, died on February 7, 1918, survived 
by a wife, aged 57, aud 8 children. His estate, consisting of local realty valued 
at about one-half million dollars and personal property amounting to $700, 000, 
was devised and bequeathed in trust to distribute the income, after deduction 
of certain. charges, in equal shares among his wife and the 8 children, each to 
receive one-ninth thereof', and to divide the principal at a date so distant that 
the widow was not likely to be then surviving and thus to share therein, except 
upon improbable contingencies. 

Soon after testator's death, the widow announced her dissatisfaction with 
the will and her intention, pursuant to Tennessee statutes, to dissent from the 
will in open court and thereupon to become entitled to dower in one-third of 
the real estate and a one-ninth absolute interest in the personal property, 
together with the equivalent of one year's support (Shannon's Code, secs. 
4139, 4146 — 4147). Within the statutory period for such dissent, a settlement 
was entered into wi(h the executors, acting in good faith, under which the 
widow agreed to refrain from dissenting from the will and in return received, 
in addition to her interest thereunder, the sum of $75, 000, for surrender of her 
right to a year's support and her statutory rights in respect to the realty and 
personalty. The tax involved on this review is in respect to the $76, 000, which 
defendant included in the valuation of the Briscoe estate. 

A demurrer to the complaint was overruled in the District Court for the 
Middle District of Tennessee. In addition to certain palpably erroneous grounds 
of demurrer, it was assigned that "a settlement made by executors of an estate 
is not a claim or charge against the estate" and that "a provision in lieu of 
dower is taxable. " The complaint sought recovery of other taxes besides the 
one now in issue. The cause was then transferred to the Northern Division 
of the Eastern District; all orders previously made were continued in force, 
The district judge for that district, after hearing the evidence, dismissed the 
action, on the ground that since the widow had not dissented from the will 
in open court, she necessarily took under the will; she could not and did not 
receive anything by way of dower or year's support. No proof was introduced 
at the trial bearing upon the value of the dower in Briscoe's estate; in moving 
for a new trial, however, plaintifts offered to produce such evidence. 

Both sides accept the holding in Itandolyh v. Craip (267 Fed. , 993), that 
under the Revenue Act of 1916, sections 202 — 203, an estate tax is not payable 
upon dorver and the value of a year's support when actually received by 
the widow. Therefore, plaintiffs contend, the amount paid by the executors 
on a settlement in order to relieve an estate of dower must likewise be free 
from the estate tax. In this we can not concur. 

If the widow stands upon her statutory rights, then in so far as dower 
interest is concerned she claims adversely to the estate. What she receives 
i» that event is no part of the estate; by relation back it existed at the 
moment of death as something over which deceased had no power of trans- 
fer, and against which not even creditors had any claim. For this reason 
it was held in the Randolph case that no estate tax is payable in respect to 
such interest under the 1916 Act, although the contrary rule has been 
adopted in later legislation. But this reasoning is not applicable except 
where dower has actually been taken. If the widow allows all the property 
left by the deceased to pass as part of his estate, then, regardless of the fact 
that an adverse interest might have been asserted, the entire property does pass 
as part of deceased's estate and as such is taxable. It has been so held where 
the widow, failing to renounce, accepted the provisions of the will; in such 
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cases the tax was sought to be deducted in respect to the value of the dower 
that she could have had if she had renounced. (Title Guarantee cf I'rust Co. v. 
Edtoards, 290 Fed. , 617, followed in Jacobs v. Commissioner, B. T. A. No. 
8916 [see Ct. D. 128, on page 408]; Sokuette v. Boy, rs, S. D. N. Y. , Jan- 
uary 29, 1929 [Ct. D. 57, C. B. VIII-1, 817]. ) We agree with these holdings; 
and plaintiffs themselves apparently concur therein, as they have not asked 
for any deduction for the amounts Mrs. Briscoe received as bequests under 
the will. 

Plaintiffs, however, contend that the $75, 000 paid to the widow by the 
executors from the funds of the estate must be exempt from the estate tax 
because, even though the money was not paid to a creditor, it was paid to 
relieve the estate of the burden of dower. We pass the question whether this 
contention is maintainable on the present record, containing as it does no 
proof of the value of the dower interest. Plaintiffs invoke the analogy of 
money paid by the executors to one who, though not a creditor, nevertheless 
has a subcontractor's lien upon property belonging to the estate. The exemp- 
tion in that case is specifically provided for by section 208(a)1, which allows 
deduction for " claims against the estate, unpaid mortgages s "' ' and suc'h 
other charges against the estate as . . re allowed by the laws of the jurisdic- 
tion. " An unexercised right to admeasurement of dower is of substantial 
value to the widow; her relinquishment of- it is a valuable consideration for, 
and makes her a purchaser and not a mere donee of, the testamentary pro- 
visions accepted in lieu thereof (cf. Ooerton v. Lea, 24 Pickle, 505, 68 S. W. , 
250; Warner v. Walsla, 15 Eed. (2d), 867 [T. D. 8822, C. B. V — 1, 191]); but 
that right does not make her a creditor of the estate or give her a lien 
thereon. In our judgment, her claim does uot come within the terms of the 
above quoted statute. Apart from the statute, there is no general principle 
that because the exercised dower right or its value is exempt, therefore a 
payment to relieve the estate from a just claim to dower must likewise be 
exempt. If this proposition were ma. intainable, it would follow that the value 
of the provisions made in the will and accepted in lieu of dower and thereby 
like the cash payment relieving the estate from the dower claim, would also 
be exempt; a conclusion that is contrary to the cases above cited, with which 
cases we agree. 

We conclude that, under the 1916 Act, there is no ground for exemption from 
the estate tax in respect to this money payment in settlement of a dower 
right, as no dower interest has been effectively asserted pursuant to the Ten- 
nessee statutes. 

Estate of Graves (242 Ill. , 212, -89 N. E. , 978), Matter of Reed's Estate (162 
N. Y. Supp„412), and similar decisions cited on behalt of defendant are, how- 
ever, in our judgment not in point, as in these cases the persons with whom the 
compromise was made did not claim to take adversely to the estate. 

In the instant case there is a further objection to recovery of the estate tax. 
Bights in personalty acquired by a widow upon dissenting from the will can 
not fall within the decision of Randolplt v. Craig, because they are subordinate 
to the claim of creditors. (Cannon v. Apperson, 14 Lea, 558, 592 — 594. ) They 
are not claims against the estate but only interests in the net estate and thus 
not adverse to the estate as a whole. In this, they are unlike dower rights which 
have priority over the claims of creditors. (Combs v. Young, 4 Yerg. , 218. ) 
Although clearly part of the $75, 000 was paid in compromise of these rights in 
the personalty, plaintiffs have not shown any way in which the total sum paid 
could be allocated between the settlement of the dower snd that of the per- 
sonalty rights; they made no ofTer so to do even upon the motion for a new 
triaL Only if the whole sum were allocable to the dower, as it clearly is not, 
could the offer of proof made after judgment have been deemed in any way 
relevant for this purpose, and even in that event, the trial judge's discretion- 
ary refusal of a new trial in these circumstances would not have been assignable 
error. 

Judgment affirmed. 



TITI K VII. — SPKCIAI TAXES. (1924) 

Bxovr, ATioNs 64(1924), AIrrrcLE 11: Basis of the 
tax: " Carrying on or doing business. " VIII — 51 — 4475 

Ct. D. 141 

cAPITAL sTocK TAx — REvENUE AcTs oz 1921 AND 1924 — DEcISION OP coIIRT. 

1)or%6 11USIÃKss. 

Where a landowning company leases land aud advances money 
to a coal company which conducts a mining business, sells, ou 
several occasions, bo~ds it held for investmeut, and builds up a 
large prost and loss account consistiug mostly of bonds, the land 
company is "doing business" within the meaning of section 1000 
of the Revenue Act of 1921 aud section 700 of the Revenue Aet 
of 1924. A fortiori it is "doing business" in view of the fact that 
the two corporations are owned by the same person through whom 
the land company is assisting in the coal operations of the 
coal company, both corporations being operated iu eÃeet as one 
business. 

CDURT oF CLAIMs oF THE UNITED STATEs. 

Norrisdate Land Co. v, Tlute Vzfted States. 

[February 4, 1929. ] 
orxvvIO¹ 

GRAaAM, Judge, delivered the opinion of the court. 
T'his is a suit to secure the refund of certam capital-stock taxes paid by 

the plaintitf for the years ending June 80, 1922, 1928, 1924, and 1925. The 
taxes were assessed and collected upon the theory that during these taxable 
years the plaintiif was "carrying on or doing business" within the meaning 
of section 1600 of the Revenue A. et of 1921 (42 Stat. , 227) aud section 700 of 
the Revenue Aet of 1924 (48 Stat. , 325). 

One F. H. Wigtou, prio~ to the year 191, owned 2, 666 acim of coal land, 
upon which were a derTick„' miners' houses, and other buildings necessary to 
the conduct of mining operations, and he also owned the Morrisdale Coal Co. , 
s, coal operating company. Iu 1914 the said Wigton organized and had in- 
corporated the plaintiff corporation, under the laws of the State of Pennsyl- 
vania, with a capital stock of $5, 000„and the declared purpose of "purehasiug, 
holding, leasing, aud selliug real estate. " Immediately after its organization 
the said Wigtou conveyed title to the said coal lands to plaintiff and received 
t'herefor in payment $200, 000 in its bonds and all of its capital stock of $5, 000. 

It will be seen, therefore, that the said Wigton, while owning all of the 
stock of the Morrisdale Goal Co. , at the same time owned all of the stock and 
bonds of the plaintiif; that is to say, both companies were owned by the same 
person, and for all practical purposes this person was in each ease the com- 
pany. Immediately after it was incorporated the plaintiif leased to the Morris- 
dale Coal Co. — that is to say, Wigton in eftect leased to himself. — the coal 
Iauds which had beeu conveyed to the plaintiff, and also continued certain exist- 
ing leases then held by the Morrisdale Coal Co. The latter conducted a mining 
business, the plaintiff did not, and it will be readily seen had no occasion for 

(420] 
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doing so, as Wig'ton was already, through the Morrisdale Coal Co. , conducting 
the coal business. 

Wigton, in the management of the two compauies, arranged that the plain- 
tiff should get its income from the rents and royalties received from these 
leases and from its profits aud interest ou the securities which it held. It 
arranged that the Morrisdale Coal Co. should pay for certain repairs to the 
buildings and apparatus on the lands, while the plaintiff paid for the greater 
part of the capital improvements and also taxes on the land, the bookkecpiug 
aud distribution of work in each case being arranged, of course, by Wigton, 
the ov;ner of both companies. The ofiieers of the two companies were the 
same and were paid as officers of the Morrisdale Coal Co. The plaintiff did 
not maintain separate oisces, but conducted its business, held its meetiugs, 
and kept its accounts in the otfiees of the Morrisdale Coal Co. 

The plaiutiff owned a store building on the premises, and it leased this to 
another corupany, the Morrisdale Supply Co. , the stock of which was also all 
owned by Wigton. Advances were made iu 1925 and 1926 to the Morrisdale 
Goal Co. by the plaintiff, together vvith certain insurance money, to enable 
the Morrisdale Coal Co. to rebuild the store building, which had been burned 
down, and the Morrisdale Coal Co. on several occasions prior to July, 1921, 
advanced money to plaintiff in order to enable it to pay off its bonds. 

The plaintiff paid no dividends during its existence, but paid off its bonds 
($200. 000) and built up by 1926 a profit and loss account of over $61, 000, which 
included over $52, 000 in bonds. PlaintifFs capital account showed au average 
real estate account of $85, 000 and coal lands of an estimated value of from 
$850, 000 to $500, 000 in 1914, aud the only liability on the capital side of the 
account was the capital stocl- of $5, 000 aud $126, 788. 10 carried as paid-in 
surplus. 

On several occasions the plaintiff sold at a profit some of the bonds which 
it held for investment and maintained a working capital of from $1, 000 to 
$9, 000, and paid taxes each year on its real estate amounting to about $800. 
It paid its capital stock taxes of $659 for the years stated above, namely, June 
80, 1922, 1928, 1924, and 1. 925. Plaintift for these years tendered to the Govern- 
ment its capital stock returns, and the tax was assessed aecordiug to the re- 
turns, and paid. The last payment was made for the year ending J'une 80, 
1925. On or about July 29, 1925, plaintiiT filed with the collector at Philadelphia 
a claim demanding the refund of $659, the total tax paid for these years, ou 
the ground that it was uot doing business within the meaning of the statute 
and therefore not subject to a capital stock tax. 

It mill be seen from the foregoing that the plaintiff and the Morrisdale Coal 
Co. , when their corporate garments are pulled aside, reveal Wigton as the 
person doing business in each case. He owned both companies; their offices 
were in the same place; they transferred money from one to the other as mi ht 
be necessary, and were undoubtedlv two parts which made up one operation 
and one eoneern. It is perfectly clear that the plaintiff was doing business and 
assisting in the coal operations of the Morrisdale Coal Go. But, aside frora 
that, were it standing alone aud not intimately connected with the operation 
of the Morrisdale Coal Co. , it would be within the meaning of the statute. We 
hold that it was carrying on aud doing business within the meaning of the 
statute, and was right originally when it rendered its returns each year for 
capital stock taxes and paid them. 

It is clear that under the provisions of the statute each case must rest upon 
its own bottom and its own facts. There ean be no rule of general application 
laid down to cover the language of the statute "carrying on and doing busi- 
ness, " except that no particular amount of business is required in order to bring 
a party within the terms of the statute. (See Von Eaumback v. Sargent Land, 
Co. , 242 U. S. , 508, 517 [T. D. 2486]. ) Compare the following cases: Chevrolet 
Rotor Co. v. United States (64 C. Cls. , 211 (certiorari denied) [T. D. 4128, 
C. B. VII — 1, 829]); Edgar States Corporation v. United States (65 C. Cls. , 415 
[T. D. 4180, G B. VII — 2, 881] ); Conhairn Holding Co. v. Wit(cuts (21 Fed. (2d), 
9[ [T. D. 4090, C. B. VI-2, 874]); Flint v. Stone-Tracy Co. (220 U. S. , 107); 
Edwards v. Clit'le Copper Co. (270 U. S. , 452 [T. D. 8857, C. B. V — 1, 410]); and 
Harrnar Coal Co. v. Vainer (26 Fed. (2d), 729). 

Plaintiff is not entitled to recover and its pei. ition should be dismissed. It 
is so ordered. 
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TAX ON DOMESTIC CORPORATIONS. 

REOULATiovs 64, A. RTIOLE 15: Fair average 
value of capital stock. 

V]I] 37WS57 
Ct. D. 109 

CAPITAL STOCK TAX — REtVENUE ACT OF 1924 — DECISION OF COURT. 

FAIR AvERAGE VALUE oF CAPITAL STGUK — EXIsTENOE oF ONE 
MUNTH. 

For the purpose of determining the amount of the capital stock 
tax on a corporation in existence only for the month of tune pre- 
ceding the taxable vear commencing July 1, during which month 
there was no change in the value. of the stock, "the fair average 
value of its capital stock for the preceding year ending tune 80, " 
the measure of the tax provided by section 700(a)1 of the Revenue 
Aet of 1924, is the value of the shares during the month of its 
existence and not one-twelfth of such value. 

CoURT oF CLAIMS oF THE UNITED STATES. 

Alaslca Consolidated Canneries, Ino. , v. The United Stales. 

[February 4, 1929. ] 
OPINION. 

Moss, Judge, delivered the opinion of the court. 
The facts in this case are stipulated bv the parties, and may brieiiy be stated 

as follows: 
Plaintiff was incorporated in March, 1925, with an authorized capital stock 

of $2, 000, 000. It had no assets, and was not engaged in business prior to tune 1, 
1925. On that date plaintiff acquired certain salmon-canning plants of the 
value of $2, 000, 000, in payment of the total authorized issue of 20, 000 shares of 
the stock in plaintiff company. On July 24, 1925, plaintiff filed its capital 
stock tax return for the taxable period July 1, 1925, to tuue 80, 1926, showing, 
among other facts, the fair value of the capital stock of plaintiff on June 80, 
1925, to be $2, 000, 000, and paid the tax shown to be due by said return, amount- 
ing to $1, 995. Plaintiff thereafter filed a claim for the refund of $1, 864 of this 
amount, on the ground that inasmuch as plaintift was engaged in business only 
for the month of tune in the year 1925 the fair value of the stock should have 
been computed by taking one-twelfth of the value of same, which method would 
result in a tax liability of only $181. The claim was rejected, and this action 
is brought for the recovery of said sum, $1, 864. 

The tax in question, known as the capital stock tax, is imposed by section 
700(a) of the Revenue Aet of 1924 (43 Stat. , 325), which reads as follows: 

"On and after July 1, 1924, in lieu of the tax imposed by section 1000 of the 
Revenue Act of 1921— 

"(1) Every domestic corporation shall pay annually a special excise tax 
with respect to carrying on or doing business, equivalent to $1 for each $1, 000 
of so much of the fair average value of its capital stock for the preceding year 
ending tune 80 as is in excess of $5, 000. In estimating the value of capital 
stock the surplus and undivided profits shall be included; 

&5 (2) " (b) The taxes imposed by this section shall not apply in any year to any 
corporation which was not engaged in business " * ~ during the preceding 
vear ending tune 80, 

The capital stock tax is an excise tax imposed on a corporation for the privi- 
lege of doing business. It is assessed and collected annaaily for the privilege 
of doing business in the following year, and the tax is measured by values 
relating to the preceding year. Regulations 64 (1924 edition), article 14, as 
amended by Treasury Decision 8771 [C. II. IV — 2, 272, 278], contains the clear 
and pertinent statement: "The tax is measured by the fair average value of 
the capital stock of the corporation for the year ending tune 30 preceding the 
taxable period. A corporation in eaistenoe less than, a year on paly I of iha 
ScATable period will be permitted to consider values only daring thag porlion 
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of the year it was sn existence. " [pur italics. ] In the present case the corpo- 
I'ation was in existence only for the month of June in the year preceding the 
taxable period. There was no change whatever in the value of the stock from 
June 1 to June 80, 1025. &Vhere there is no change in value, i. here is no occasion 
for determining the "fair average value. " It is only in case of an increase or a 
decrease in value that the term used in the statute, "fair average value, " has 
any importance. The regulation above cited contains the statement: "A cor- 
poration in existence less than a full year will average the shares outstanding 
from the date of its incorporation to JIIne 80, following. " [pur italics. ] Again, 
it is suggested that it is not possible to applv the rule of. the average mentioned 
in this regulation to a value which has neither been increased nor decreased 
during the period under consideration, to wit, during the month of June, 1925. 
It mus't be borne in miud that the sole purpose of ascertaining the value for the 
preceding year is to obtain a measure for thc computation of the iax for the 
coming year. The case relied on by plaintii'f, One liberty Street Realty and 
Securtties Corporation v. Bowers (8 Fed. (2d), 278), has no application to the 
question involved here. In that case the value of the capital stock was enhanced 
by substantial increases. The court held, in substance, that the fair value of the 
capital stock was not the same throughout the year, and that the Commissioner 
should have considered that fact in ascertaining the fair average valae of the 
stock for the preceding year. Plaintiff is not entitled to recover, and the 
petition will be dismissed. 

TITLE X. — SPECIAL TAXES. (1918 AND 1921) 

REGULATIONS 50 (REVISED) s ARTICLE 8 i RECrULA 
TICNs 64(1922), ARTIGLE 4; Associations ance 
joint-stock companies. 

VIII-81-4298 
Ct. D. 88 

CAPITAL STOCK TAX — REVENUE ACTS OF 1918 AND 1921 — DECISION OFi COURT, 

1. AssocIRTIGN — STATE AGENCY KNGRGEO IN BANKING. 

The Bank of North Dakota, an agency of that State, which is 
engaged in the business of banking under the management, like 
that of a board of directors, of the industrial comnussion of the 
State, is an "association" within the meaning of section 1 of the 
Revenue Acts of 1918 and 1921. 
2. KXEMPTIGN — IivsTRUMENTALITY oF iI STATE. 

The exemption of State agencies and instrumentalities from tax- 
ation by the United States is limited to those of a strictly, govern- 
mental character and does not extend to those which are used by a 
State in the carrying on of an ordinary private business. 

8. SaME. 
The Bank of North Dakota, whose capital stock is owned by that 

State and which is engaged in the business of ba. nking, is not 
exempt as an instrumentality of the State from the capital stock 
tax imposed by the Revenue Acts of 1918 and 1921. 

UNITED STMES CIRGUIT CoURT oF APPEALs, KIGFITH CIRcUIT. 

The State of North Dakota doing business as the Bank of North Dakota, ap- 
pellant, v. Gander Olson, as Collector of Internal Revenue of the United 
States for the District of North Dakota, appellee. 

Appeal from the District Court of the United States for the District of North Dakota. 

[June 24, 1929. ] 
OPINION. 

PHIILLIP, Circuit Judge, delivered the opinion of the court. 
This is an action brought by the Bank of North Dakota against Gunder 

plson, as collector of internal revenue for the district of NOIth Dakota, ta 
92026 — 80 — 28 



recover the sum oi $6, 085 assessed and collected from the Bank of North 
Dakota under the capital stocl- tax provision of the United States Revenue 
Acts of 1918 and 1921, . 

From a decree in favor of. the collector the bank has appealed. 
In 1918, (he censtitution of North Dakota was amended by the adoption of 

article 82 of ameiidments, which reads as follows: 
"The State, any county or city, may make internal improvements, and may 

engage in any industry, enterprise or business not prohibited by article 20 oX 

the constitution. " 
Article 20 relates to the manufacture and sale of intoxicating liquors. 
The bank of North Dakota was created by chapter 147 of the Session Laws of 

Norih Dakota for 1919. Section 1 of that act reads as follows; 
"For the purpose of encouraging and promoting agriculture, commerce and 

industry, the State ot North Dakota shall engage iu the business of banking, 
and for tliat purpose shall, and does hereby, establish a system of banking 
owned, controlled and oyerated by it, un%r the name of the Sank of North 
Dakota. " 

Section 2 of such act provides that it shall be operated, managed, and con- 
trolle@ by the industrial commission. The industrial commission was created 
by chapter 151 of the Session Laws of North Dakota for 1919, and is composed 
of the governor, the attorney general, and the commissioner of agriculture and 
labor. 

Section 5 of chapter 151, supra, provides that the commissioner is empowered 
to manage, oyerate, control, and govern all utilities, itudustries, enterprises, 
aud busiuess yrojects now or hereafter established, owned, undertaken, admin- 
istered, or operated, by the State of North Dakota, except penal, charitable, 
and educational institutions. 

Section 8 of chayter 147, supra, authorizes the commission to acquire all 
requisite property and property rights for the bank. 

Sectiou 4 of chapter 147, supra, authorizes the commissiou to employ a 
manager and necessary subordinate otllcers and employees. 

Section 6 of chapter 147, supra, provides for the issuance by the State of 
$2, 000, 000 iu bonds to provide the capital for the bank. 

Section 7 of chapter 147, supra, provides that public funds shall be deposited 
in the hank. 

Section 9 of chapter 147, supra, provides that the bank may receive deposits 
from any source. 

Section 14 of chapter 147, supra, provides that the bank may deposit funds 
in any other bank or banking association. 

Section 15 of chapter 147, supra, provides that the baal- may make loans to 
political subdivisions, of the State, to State and National banks, and when 
secured by first mortgages on real estate in the State of North Dakota to private 
persons or corporations. 

Section 22 of chapter 147, supra, provides that the bank may be sued on 
account of causes of action claimed to have-arisen out of transactions connected 
with the operation of the bank. 

Counsel for. the bank rely uyon two priucipal propositions: 
First. That the bank is neither a. corporation, an association, nor a joint 

stocl- company, and therefore does not come within the purview of the cayital 
stock tax provision of the Federal Revenue Acts of 1918 and 1921, 

Second. That the Federal Government has no power, uuder the Constitution 
of the United States, to levy a capital stock tax upon the Bank of North Dakota, 
because such bank is a governmental agency of the State of North Dakota aud 
exempt fram Federal taxation. 

Taking uy the first coutention of counsel for the bank, we iiud that section 
1000(a) of the Revenue Act of 1918, in part, provides: 

"(1) Fvery domestic corporation shall pay annually a special excise tax 
with respect to Carrving on or doing business, equivalent to $1 for each 
$1, 000 of so much of the fair average value of its capital stock for the preceding 
year ending June 80, as is iu excess of $5, 000. " 
and that section 1 of such Act, in part, provides: 

"The term 'corpoi'ation' includes associations, joint-stock companies, 
insurance companies. " 

Tliese provisions were reeuacted by Sectionli 1 qnd 1000(a) of. the Revenue 
Act of 1921. 
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In construing these provisions, in 8'scfif V. %alley (205 ]j. S. , 144, at 154 
(T D. 8595, G. B. III — 1, 489] ) the Supreme Court said: 

"Beadiug together the defining and enacting sections of the Act it is as if 
section 1(NO(a) provided in terms that: Every corporation, association, joint- 
stock company, and insurance company, ' created or organized in the United 
States, ' shall pay a special excise tax, as prescribed, with respect to the carrying 
on or doing busiuess. And it must be given effect as thus read. " 

We are of the opinion that the broad language employed by Congress in the 
provisions of the Act above quoted manifested an intent on the part of Congress 
to levy an excise tax on every kind of business association. 

The Bank of i%orth Dakota is an artificial bein created by statute to engage 
iu the banking business. It is endowed with certain powers aud capable of 
subjecting itself to liabilities. It may sue and be sued. It has a capital stock 
owned by the State. It is managed by the industrial commission, which 
corresponds to a board of directors. It possesses the attribute of a corporation 
sole and, unless exempt because it is an instrumentality of the State, is sub- 
ject to the tax. 

The second contention made by counsel for the bank presents a more diflicult 
probiem. The general principles which must be adhered to in determining 
whether the bank, as au instrumentality of the State, is exempt from Federal 
taxation were stated by the Supreme Court in Netoalf ck Eddy v. ilfitckeli (269 
U. S. , 514, at 522 and 528 [T. D. 8824, C. B. V — 1, 218] ), as follows. ' 

' Just what instrumentalities of either a State or the Federal Government are 
e empt from taxation by the other can not be stated in terms of universal 
application. But this court lms repeatedly held that those agencies through 
which either government immediately and directly exercises its sovereign 
powers are immune from the taxing power of the other. 

"But neither government may destroy the other nor curtail in any sub- 
stantial manner the exercise of its powers. Hence the limitation upon the taxing 
power of each, so far as it aifects tbe other, must receive a practical construc- 
tion which permits both to function with the minimum of interference each 
with the other; and that limitation can not be so varied or extended as 
seriously to impair either the taxing power of the government imposing the 
tax ~ * " or the appropriate exercise of the functions of the government 
affected by it. 

"While it is evident that in one aspect the extent . of the exemption must 
finally depend upon the effect of the tax upon the ftmctions of the government 
alleged to be affected by it, still the nature of the governmental agencies or the 
mode of their constitution may not be disregarded in passing on the question 
af tax exemption; for it is obvious that an agency may be of such a character 
. or so intimately connected with the exercise of a power or the performance of 
a duty by the one government, that any taxation of it by the other would be 
such a direct interference with the functions of overnment itself as to be 
plainly beyond the taxing power. "It is on this principle that, as we have seen, any taxation by one govern- 
ment of the salary of an otficer of the other, or the public securities of the other, 
or an agency created and controlled by the other, exclusively to enable it to 
-perform a governmental function, * "' * is prohibited. " 

Of the adjudicated eases, the oue most nearly in point is South Carolina v. 
United States (199 U. S. , 487). In that case, the State of South Carolina, 
under the provisions of several statutes adopted by the State, had established 
dispensaries i' or the wholesale and retail sale of intoxicating liquor, and had 
prohibited the sale thereof by other than such dispensaries. The State was 
the principal, and the dispensaries acted as the agents of such principal in 
selling such liouor. The disnensaries had no interest in the sales and received 
no profits therefrom. The entire profits were appropriated by the State, one 
half being divided equally between the municipality and the county in which 
the dispensaries were located and the other half paid into the State treasury. 
The State protested payment of certain internal revenue license taxes and 
brought three actions in the Court of Claims to recover the amounts paid. 
These actions were consolidated, judgment in the Court of Claims went in favor 
of the United States, and the ease came before the Supreme Court of' the United 
States on appeal. 

The dispensaries were established by the State in the exerciae of its police 
power to regulate the liquor traffic. The argument was made that if Gougress 
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could tax the agents of the State charged with the duty of selling intoxicating 
liquors, it could in effect assume control over the police power of the State to 
regulate the liquor trafiic within its borders and could thus embarrass and 
thwart the attempt of the State to carry on its adopted mode of regulation. 
In disposing of this argument, the Supreme Court said: 

"We are not insensible to the force of' this argument, and appreciate the 
difiiculties which it presents, but let us see to what it leads. Each State is 
subject only to the limitations prescribed by the Constitution and within its 
own territory is otherwise supreme. Its internal affairs are matters of its own 
discretion. The Constitution provides that 'the United States shall guarantee 
to every State in this Union a republican form of government. ' (Article IV, 
section 4. ) That expresses the full limit of national control over the internal 
affairs of a State. 

"The right of South Carolina to control the sale of liquor by the dispensary 
system has been sustained. (Vance v. 'W. A. Vnnderooo?t, Oo. , No. 1, 170 U. S. , 
488. ) The profits f'iom the business in the year 1901, as appears from th' e 
findings of fact, were over half a million of dollars. Mingling the thought of 
profit with the necessity of regulation may induce the State to take possession, 
in like manner, of tobacco, oleomargarine, and all other objects of internal 
revenue tax. If one State finds it thus profitable other States may follow, and 
the whole body of internal revenue tax be thus stricken down. 

"More than this. There is a large and growing movement in the country in 
favor of the acquisition and management by the public of what are termed 
public utilities, including not merely therein the supply of gas and water, 'hut 

also the entire railroad systent. Would the State by taking into possession these 
public utilities lose its republican form of government' ? 

"We may go even a step further. There are some insisting that the State 
shall become the owner of all property and the manager of all business. Of 
course, this is an extreme view, but its advocates are earnestly contending 
that thereby the best interests of all citizens will be subserved. If this. change 
should be made in any State, how much would that State contribute to the 
revenue of the Nation I If this extreme action is not to be counted among the 
probabilties, consider the result of one much less so. Suppose a State assmnes 
under its police power the control of all those matters subject to the internal 
revenue tax and also engages in the business of importing all foreign goods. 
The same argument which would exempt the sale by a State of liquor, tobacco, 
etc. , from a license tax would exempt the importation of merchandise by a 
State from import duty. While the State might not prohibit importations, as 
it can the sale of liquor, by private individuals, yet paying no import duty it 
could undersell all individuals and so monopolize the importation and sale of 
foreign goods. 

"Obviously if the power of the State is carried to the extent suggested, and 
with it is relief from all Federal taxation, the National Government would be 
largely crippled in its revenues. Indeed, if all the States should concur in 
exercising their powers to the full extent, it would be almost impossible for the 
Nation to collect any revenues. In other words, in this indirect way it would 
be within the competency of the States to practically destroy the efiiciency of the 
National Government. " 

The court then proceeds to review the authorities 'oearing upon the question of 
when an instrumentality of the State is subject to Federal taxation, and at 
page 461 further says: 

"These decisions, while not controlling the question before us, indicate that 
the thought has been that the exemption of State agencies and instrumentalities 
from national taxation is limited to those which are of a strictly governmental 
character, and does not extend to those which are used by the State in the 
carrying on of an ordinary private business. " 

The court then takes up the distinction between the governmental powers 
exercised by a municipal corporation and the private powers exercised by 
such corporation and shows how, when a municipality engages in the latter, 
it is clothed with none of the immunities of sovereignty and is liable for 
negligent acts, and at page 468 further savs: 

"Now, if it be well established, as these authorities say, that there is a clear 
distinction as respects responsibility for negligence between the powers granted 
to a corporation for governinental purposes and those in aid of private b 

' 
a e usiness, 

a like distinction may be recognized when we are asked to limit the f ll e u power 
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« impo sing excises granted to the National Government by an hnplied inability 
to imP de or embarrass a State in the discharge of its functions. It is reason- 
able to lrold that while the former may do nothing by taxation in any form to 
Prevent the full discharge by the latter of its governmental functions, yet 
whenever' a State engages in a business which is of a private nature that 
krusiness is not withclrawn from the taxing power of the Nation. 

"For these reasons we think that the liscense taxes charged by the k'ederal 
Government upon persous selliug liquor is not invalidated by the fact that they 
are the agents of the State which has itself engaged in that business. " 

In the case of Plint v. Stone Tracy Co. (220 U. S. , 107, at 157) the Supreme 
Court adverted to its former opinion in South Caroh'na v. U. S. , aud saicl: 

"In the opinion previous cases in this court here were reviewed, and the rule 
to be deduced therefrom stated to be that the exemptiou of State a encies and 
instrumeutalities from national taxation was limited to those of a strictlv 
governmental character, aud did not extend to those used by the State in 
carrying on business of a privat. e character. " 

It therefore becomes necessary to determine whether the Bank of North 
Dakota is an instrumeutality of the State of a strictly governmental character 
or is au instrumentality of the State used to carry on a business of a private 
character. 

It is well settled that when a State creates a corporation for the purpose 
of engaging in' private business and acquires either a part or the whole of the 
capital thereof, it divests itself, so far as it concerns the transactions of such 
corporation, of its sovereign character and takes that of a private citizen. 
Instead of communicating to the corporation its privileges and prerogatives, 
it descends to the level of a private citizen. As to the transactions of such 
corporation, it cau not claim the privileges or immunities of a sovereign. (U. 
S. v. Planters Bank, 9 Wheat. , 904; Curran v. The Bank of the State of Ar- 
kansas, 15 How. , 804, 808; Georgia v. Chattanooga, 264 U. S. , 472, 481; 
)tfetrotrolitan Savings Bank &6 T. Co. v. Earmers State Bank, 20 Fed. (2d), 775, 
779; Briscoe v. Bank of Kentucky, 11 Pet. , 257, 828, 824; Darrington v. Bank 
of Alabama, 18 How. , 12; Western Itailuray v. Carlton, 28 Ga. , 180; Gross v. 
1)fanagers of World Columbian Expedition, 105 Ky. , 840, 49 S. W. , 458. ) 

The Supreme Court of North Dakota, in the case of Sargent County v, State, 
doing bustness as Bank of %orth Dakota (47 N. Dak. , 561, 182 N. W. , 270, 272, 
278, 274), expressly approved the doctrine of the cases last above cited. The 
question before the North Dakota court was whether the bank could be sued 
by a proceeding in garnishment. The court quoted from the opinion of Chief 
Justice Marshall in the Planters Bank case, as follows: 

"It is, we think, a sound principle, tha. t when a government becomes a 
partner in any trading company, it divests itself, so far as concerns the transac- 
tions of that company, of its sovereign character, and takes that of a private 
citizen. Instead of communicating to the company its privileges and its 
prerogatives, it descends to a level with those with whom it associates itself, 
and takes the character which belongs to its associates, and to the business 
which is to be transacted. " 

Reviewing the case of Curran v. The Bank of the State of Arkansas, supra, 
the North Dakota court said: 

"It appeared that the Bank of the State of Arkansas was incorporated by 
legislative act with the usual banking powers of discount, deposit, and circula- 
tion; that the State was its sole stockholder; that the capital stock of the 
bank consisted of $1, 146, 000 raised by the sale of State bouds and certain 
other sums. It was again held that a bank was a distinct trading corporation 
having a complete separate existence; enabled to enter into valid contracts 
by itself alone and having specific capital stock, provided and held out to the 
public, as a means to pay its debts; that the obligatious of its contracts, the 
funds provided for their performance, and the equitable rights of its creditors, 
were in no way affected by the fact that a sovereign State paid in its capital and 
consequently became entitled to its property. It further reaifirmed the prin- 
ciple that a State by owning all of the capital stock cloes not impart to that 
corporation any of its privileges or prerogatives; that it lays down its 
sovereignty so far as respects the transactions of the corporatiou and exercises 
no power or privilege in respect to those transactiorrs uot derived from the 
charter. " 
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We thimk it a fair sieduetion from th4 opttnton that the Neth Dakota court 
is of the opinion that the Bank of North Dakota is engaged in a private 
bueiaess. 

Counsel for the bank urge that a contrary conclusion must be drawn from 
the, opinions in greon v. Eraser, , C&oncrnor, . et al. (44 N, Dak. , 895, 176 N. W. , ll, 
and 258 U. S. , 288). In that case, the purposes for which the bank wAs 
created were considered iu relation . to the taxing power aud it was itekl that 
the bank was created ior a public purpose, whL'ch would authorize the ievv of 
taxes to pay the principal and interest on the bonds issued to provide ~pit@1 
for the batik. However, there is a 4lstinction between public purpOSe and 
governmental fu&netieu. The distinction is recognized in cam~s involving the 
exemption of property from taxes where property devoted to a public use is 
exempted. The authorities hold that "public purpose" is not synonymous with 
"governmental purpose. " (See CooLey on Taxation; 4th ed„vol. 2, sec. 689; 
8au Eelipe ae hasttn v. 8tate, 111 Tex. , 108, 229 S. W. , 845, 847. ) This distinc- 
tion is frequently noticed in cases involving the liability of municipal corpora- 
tions for tort. In the case of Eastern IDinois 8tats 1Vorraat School v. City of 
Charteston (27i. Ill. , 602, II). X. K. , 578) the court said. . 

In the creation of a system of waterworks and the operation of 
the same for the purpose of protection against dre, flushing sewers, or other 
Ltsez pertaining to the public health and safety, the. city is in the exercise of the 
police power and is therefore exercising a governmental function. ~ " " In 
supplying ihe water for the use of the inhabitants for domestic and commercial 
purposes, a municipality is not in the exercise of a governmental power, but acts 
in . the same capacity as a private corporation, although the business is carried 
on for the public advantage, and, being public in its nature, is impressed with 
a public use, 

. It will be observed that the Supreme Court in the case, of 8o. Carolina v. 
U, 8. , supra, noted the an@logy between the two k-'uds of power exercised by tt 
municipal corporation and the two kindz of function performed by instrumentali- 
ties of, a State. 

Is the Bank of North Dakota an hastrumentality of the State used by sue'h 
State in carrying on a business . of a private eharacterl The Sank of North 
Dako&ta has, a capital. It has whyt amounts to a board of directors. It makes 
Ioar&s to privately owned bartks and to individuals on real testate security. It 
receives 4eposits from the public generally. It may s@e and be sued with refer- 
ence . to all its banking transactions. "It possesses a status distinct and separate from that, of the state itself, 
a status of a State enterprise cireumscrib'ed by . and dependent upon the rights, 
powers, and liabilities created by a specific statutory enactmenk" Its pro5ts 
accrue to it as a bank and "@re not public funds of the State for disburmment 
in governmental operations. " . (Sargent CL&unty v, State, supra, 182 Ã. W. , 269, 
274, 276. ) While it is @ depository of public funds, in this respect it merely 
succeeds to ihe functions formerly performed by privately . owned depository 
banks. (8tats v, Waters, 45 N. 13ak. , 116, 176 'N. W. , 918, 914. ) While it was 
created to promote the general welfare of the State, the people of the State, 
by an amendment to its constitution, recognized that such public we'lfare might 
he promoted 'by the State engaging in private business. We think these facts 
compel an af5rmative answer to the question. 

Furthermore, there is no limitation on the power of the Stake . of North 
Da'kota to engage in private business, and if the bank is exempt from Federal 
taxation the way is open for the State . of North Dakota to relieve its citizens 
from all Federal excise taxes. It was such a dangerous consequence which the 
Supreme Court sensed in 8oath Carotiwa v. IL. 8. , and which tao doubt. bad a 
controlling inf(uence upon the decision . of the court in that ease. It is our conclusion that the Bank of North Dakota, while an instrumentality 
of the State, is one created by the State to engage in carrying on business. of, a 
private character aud that as such it is subject -to the excise %ax imposed by 
section 1000(a) of the Revenue Acts of 1918 and 1921. 

The decree is alarmed with costs. 



TITI E VIII. — STAMP TAXES. (1926) 

SCHEDULE A-5. PASSAGE TICKETS. 

VIII-49. 445, 6 
6. C. M. 71m 

REGULATIQNs Y1, ARTICLE 58: Passe. ge tickets 
to ports not in the United States, Canada, 
Mexico) Qr Cli'ba. 

Seap1aries, hydroplanes, and amphibian airplanes are "vessels" 
within the meauiug of subdivision 5 of Schedule A of Title VIII of 
the Revenue Act of 1920. Passage tickets on such planes to the 
Canal Zone, Porto Rico, Panama, and the Bahama Islands are 
subject to the stamp tax imposed by that subdivision. Landplanes 
are not "vessels. " 

Inquiry is made relative to the application of the stamp tax on 
tickets covering passage by seaplanes, hydroplanes. , amphibian air- 
planes, and landplanes. 

Schedule A — 5, Title VIII, Revenue Act of. 1926, as amended by 
section 442. of the Revenue Act of 1928, imposes a stamp tax on— 

5, Passage tlcl-et, on~ way or round trip, for each pa. ssenger, sold or issued 
in the United States for passage by any vessel to a port or place not in the 
United States, Canada, Mexico, or Cuba, if costing not exceeding $80, $1; cost- 
ing more than $80 and not exceeding $60, $8; coating more than $00, $5. This 
subdivision shall not apply to passage tickets costing $10 or less. 

A rulirg is requested specilicaHy as to whether tickets sold in the 
I'nited States for passage over air lines to places outside of the 
United States, Cuba, and Mexico are subject to the stamp tax im- 
posed by Schedule A. — 5, supra, and. also as to whether tickets for 
passage on planes to the Canal Zone are . exenipt from the tax. 

The first question to be decided is whether seaplanes, 'hj droplanes, 
amphibian airplanes, or landplanes, constitute "vessels" within the 
meaning of Schedule A — 5. Section 6 of the United States Revised 
Statutes (U. S. C. A, Title 1, sec. 6) defines a vessel as follows: 

Sso. 3. " 'Vessel" as tnoladinp all means of n;ater transportation. — The word 
"vessel" includes every . descr''ption of water craft or other artificial contri- 
vance used, or capa'ble of being used, . a. s a means ot transportat;on on water. 
(g, . S. , sec. 9. ) 

In the case of The Crawford Bros. , Xo. 9 (915 Fed. , 969), the 
United States District Court for the Western District of Washington 
had occasion to decide whether an admiralty court, had jurisdiction of 
a suit to establish and enforce a ben for repairs. against an aeroplane 
not a&lapted for use on water. The court concluded its opinion as 
follows: 

The acl. ion of the Juridic Comudttee on Aviation manifests a recognition of 
the fact that le islation is necessaiy for the regulation of. aircraft. They are 

. (429l 
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neither of the land nor sea, and, not being of the sea or restricted in their 
activities to navigable waters, they are not maritime. 

In the case of Reinhard't v. 2Vewport Elying 8ereice Corporation 
et al. (oM X. Y. , 115, 188 N. K. , 871), the Court of Appeals of New 
York was called upon to decide whether a hydroaeroplane, while on 
the water, is a "vessel. " The court went into the matter very care- 
fully and in the course of its opinion made the following statements, 
viz: 

We think the craft, though new, is subject, while afloat, to the tribunals of 
the sea. Vessels in navigable waters are within the jurisdiction of the ad- 
miralty. Any structure used, or capable of being used, for transportation upon 
water, is a vessel. (U. S. Compiled Statutes, Title 1, eh. 1, sec. 8; Chas. 
Barnes Co. v. One Dredgeboat [D. G. ], 169 Fed. , 895. ) All that remains is to ascer- 
tain the uses and capacities of the structure to be classified. The conclusion 
might be more dubious if the word "vessel" had been interpreted grudgingly 
and narrowly. The fact is that it has been interpreted liberally and broadly. 
It includes a canal boat drawn by horses (The Robert IV. Parsons, 191 U. S. , 17, 
80, 24 Sup. Gt. , 8, 48 L. Kd. , 78); a bathhouse upon fioats (The Public Bath 
[D. C. ] No. 18, 61 Fed. , 092); a raft (The Mary [D. C. ], 128 Fed. , 609); a scow 
(The Snnbeant, 195 Fed. , 468, 115 C. G. A, 870; Geo. Leary Const. Co. v. 3iatson 
[C. C. A. ], 272 led. , 401); a dredge (Chas. Barnes Co. v. One Dredgeboat, supra; 
Haylor v. Taylor, 77 Fed. , 476, 28 C. C. A. , 848; E/Hs v. Un(ted States, 200 U. S. , 
240, 259, 27 Sup. Ct. , 600, 51 L. Ed. , 1047, 11 Ann. Cas. , 589); a temporarily 
sunken drillboat (Eastern S. S. Corp. v. Great Lakes D. d D. Co. , 256 Fed. , 497, 
168 C. C. A. , 18); anything upon the water where movement is predominant 
rather than fixity or permanence (Cope v. Vallette Dry Dock Co. , 119 U. S. , 625, 
7 Sup. Ct. , 836, 80 L. Ed. ; 501); Berton v. Ttetjen, &6 Lang Dry Doch Co. [D. C. ], 
219 Fed. , 708, 774; The Mao, 7 P. D. , 126; The 3fndlarls [1911], p. 110; The 
Whltton [1896], p. 42, 57, aifirmed [1897], A. C. , 887). A hydroaeroplane, while 
in the air, is not subject to the admiralty (Crawford Bros. , No. 2 [D. C. ], 215 
Fed. , 269), or so at least we may assume, because it is not then in navigable 
waters, and navigability is the test of admiralty jurisdiction. 

A hydroaeroplane, while aiioat upon waters capable of navigation, is sub- 
ject to the admiralty, because location and function stamp it as a means of 
water transportation. Such a plane is, indeed, two things — a seaplane and an 
aeroplane. To the extent that it is the latter, it is not a vessel, for the medium 
tnrough which it travels is the air. (Grawford Bros. , No. 2, supra. ) To the 
extent that it is the former, it is a vessel, for the medium through which it 
travels is the water. If a seaplane, incapable of flight, breaks its moorings 
and causes injury to man or ship, there will be a remedy against the offending 
res. If, moving upon the water, it becomes disabled, and is rescued on the 
high seas by a ship, it will be subject to a lien for salvage. We think the 
jurisdiction of the admiralty is not less where the structure found afloat is, 
seaplane and aeroplane combined. It is true that the primary function is 
then movement in the air, and that the function of movement in the water is 
auxiliary and secondary. That is, indeed, a reasou why the jurisdiction of 
the admiralty should be excluded when the activities proper to the primary 
function are the occasion of the mischief. It is no reason for the exclusion 
of jurisdiction when the mischief is traceable to the function that is auxiliary 
aud secondary. Collision does not cease to be collision and a peril of the sea 
because the structure is amphibious. We can not even say that the chance 
that the peril will be encountered is so remote as to be negligible. The records 
ef the Navy Department show that there have been times, in transatlantic 
fiights, when planes, abandoning the air, moved for days upon the water. The 
cause might be lack of fuel or other disability. Even in the absence of such 
causes, there must always, for at least some space, be movement upon . the 
water before there is ascent into the air. Jurisdiction ean not vary as the 
distance is short or longer. That would require us to say that the plane, by 
keeping to the water, could transform itself into a vessel, but would leave us 
helpless to define the point at which transforraation would be suftered. From 
such embarrassments of definition there is but one avenue of escape. Zt is 
found in the conclusion that the plane is a vessel, and hence within the juris. 
diction of the admiralty, when it is in the fulfillment of its function as 
traveler through water, and has put aside its functions and capacities as a 
traveler through air. 
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The coiiclusion to which we are thus led is in accordance with the practice 
of the Government, so far as practice has developed. The Treasury Depart- 
ment of the Vnited States requires seaplanes or hydroplanes to be registered as 
vessels. The same Department has held that in navigai;ing the water they 
are subject to the rules of the road. It has also held them to be vessels within 
the meaning of the tariff law (Act Cct. 8, 1918, sec, 4 — J, subds. 5 and 6 [V. S. 
Comp. St. , secs. 5809, 5810]; Treasury Decision No. 36156). Rulings not 
dissimilar have been made by the Department of Commerce. 

Upon a careful consideration of the foregoing authorities, it is 
clear that seaplanes and hydroplanes are vessels. A so-called am- 
phibian, being an airplane constructed to arise from or alight, on 
eitlier land or water, also belongs to this same general class. A. ll 
three types come within the definition of a vessel embodied in the 
United States Statute, supra, because a[l of. them are artificial con- 
trivances used, or capable of being used, as a means of transporta- 
tion on water. A landplane, even though used for passage over (i. e. 
above) water, does not come within the definition of a vessel, because 
it is not used, or capable of being used, as a means of transportation 
on water. Thus there is a clear distinction in this respect between 
a seaplane and a landplane. It is therefore the opinion of this 
ofiice that the stamp tax in question is not applicable to tickets for 
passage by landplanes, but that it is applicable to tickets for pas- 
sage on seaplanes, hydroplanes, or amphibian airplanes to places 
coming within the terms of Schedule A. — 5. 

Section 2(a)5 of Title I, Revemie Act of 1%6, provides that the 
term " United States, " when used in that law in a geographical sense, 
includes only the States, the Territories of A. laska and Hawaii, and 
the District of Columbia. A. s the term "United States " is un- 
doubtedly used in a geographical sense in Schedule A. — 5, it follows 
that tickets sold or issued in the United States for passage on sea- 
planes, hydroplanes, or amphibian airplanes to the Canal Zone, 
Porto Rico, Panama, and the Bahama Islands are subject to the 
stamp tax in question, provided the aniount paid for passage is in 
excess of $10. 

C. M. CHAREST& 
General Counse/, Bui'eou of Internol Revenue. 

EXPORTATION WITHOUT PAYMENT OF TAX. 

REGULATIGNs 78, ARTIULE 5: Shipping cases. 

EXPORT SHIPPING CASE LEGEND. 

VIII-44 — 4417 
T. D. 4o78 

Change in legend on export shipping case authorized. Article 
5(a)8, Regulations 73, amended. 

TREASURv DEPARTMEN T) 
OFFICE OF COMMISSIONER OF INTERNAL REvENUE, 

Washington, D. C. 
To CoPeetors of Interne/ Revenue and Others Concerned: 

Article 5 (a) 8 of Export Regulations 78 (1928 edition) is amended 
by inserting after the first sentence therein two new sentences to read 
as follows: 

A manufacturer who exports goods in behalf of another person or frm m, f 
desired, substitute on the second line ot the legend in lieu of his 
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name of the person or firm for whom tbe exportatioE 4 made. Xn ease. of such 
substitution the first two lines of tbe legend should he separated from the mat 
ter below by a conspicuous black horizontal line. 

H. F. Mme, 
Aging Covrtret'sst'oner of IntarrtaE IfeeEttuo. 

A. pproved October 30, 1&99. 
A. W. MEI. I, ON, 

8aoratcv'tf o f tko IPeoNNtrff, 

OI KOMA. RGARINE. 

RKGUI, ATIGNS 9 (1923), Aarioftg 40: . Substances, 
etc. , taxable as o]eomergariIIe, etc. 

VIII — 37-4559 
Ct. D. 111 

Oi, EOMABGARINB TAX — A. CT OF AUGUST 2, 1886, AS AMENDED — DECISION GF 
COURT. 

OI, Eo&ARGAMN'E — VEOETMK, E OIL — No ANIMAL X&'ATs. 

A compound, designated "Rich Nut Shortening, " consisting Ef 
vegetable oils, artificial coloring matter, and other ingredients, ex- 
cluding animal fats, not only "made in imitation or . sentbianee of 
butter" but "ealeuiated or intended to be sold as butter or furr 

butter, " is oleomargarine, and properly -taxable as such under the 
Act of August 2, 1886, as amended. 

DIRTRIOT CODRT oF THE UNITED STATEs FQR, THE WESTE'EN DIvIsIDN oF THE 
WESTERN DISTRICT oF M'IssoUEI. I 

The Ifarrom-Taylor Patte~ co. , a 3fissoart oarfIoraticn. , ptaimtiff, v. EoaA 
Crooks, Vstited States . Collector of Irtternat Rcacraac for . the Sia45, district 
of Missouri, defendant. 

[August 5, 1I ] 
OPINION. . 

REEvEs, District Judge: This is an action at law to recover certain taxes 
which, it is alleged, were paid under protest. A jury was waived by stipu- 
lation of the parties and the cause 'tried to the court. 

Said tax was collected under ari Act approved August 2, 1886. That Act, 
with subsequent amendments, imposes a stipulated tax upon manufactured 
substances classed as oleomargarine. In defining what substances should be so 
classed, the following pertinent definitions were given in the Aet: 

"All mixtures and compounds of tallow, beef-fat, suet, lard, lard-oil, cegc. 
taNe-oil . aazotto, and other coloring matter, " etc. 

It was further provided by said Act that all substances falling within the 
above definition should be ta~able if "made in imitation or semblance of 
butter, or when so made, calculated or iutended to be sold as butter or for 
butter. " 

The plaintiff has a product which it designates "Rich Nut Shortening. " 
Admittedly it contains no animal fat but is wholly composed of m'ixtures or 
compounds of vegetable . oils, salt, benzoate of soda, water, and artificia 
coloring matter. 

The Commissioner of Ifiternal Revenue determined that such manufactured 
substance should be classed as oleomargarine and moreover that it was made in 
imitation or semblance of butter and that it became taxable under sa. id Aet. 

Tbe plaintiff makes the manifold contention (a) that such substance is not 
within the purview of the Aet; (b) that, if . so, saifi act is unconstitutional; (c) 
that the questions here invsfived . have been previouslv adjudicated; and (d) 
that the evidence shows that such substance was neither made in imitation or 
semblance of butter nor was it calculated or intended to be sold as butter or 
for butter. 
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1. Adverting to the first yroposition, that said substance is not within the 
purview of the Aet, it. is to be noted that the Act contains the Ianguage —. . 

"All mixtures and compounds of " ~ ~ vegetable-oil annotto, and other 
coloring matter, " etc. 

Plaintiff says that vegetable-oil was not employed at the date of the enact- 
ment in the manufacture of substances such as. the substance in question. How- 
ever, it is insisted that the words vegetable-oil were used to describe the word 
annotto and that said substance was a mere coloring matter. In other words, 
it is the contention of the plaintiff that only mixtures and compounds containing 
miimal -fat were defined and classed as oleomargarine. 

The defendant, on its part, says that -the words vegetable-oil shoulil have been 
foRowed by a comma so as to separate said words from the word "anuotto" 
following. 

The plaintiff has piesented for the jnspection of the court original and authen- 
tic records of the Act as same was passed aud signed by the presiiling officers of 
the House of Representatives and the Senate of the United States. Such record 
fails to disclose a coinma between the ivords "vegetable-oil" and the word 
"annotto. " Piainiiff offered testimony that a substance known as vegetable-oil 
anuotto as a coloring mgttey was actually in use at the time of the enactment 
pf said law. On this question, however, there was opposing evidence. 

The court is called upon in the first instance to interpret the meaning of said 
section and to determine whether or not it should be construed as if a comma 
ivere in fact inserted. The original records of the bill do not particularly aid in 
such interpretation. Such records do prove conclusively the enactment of the 
law. 

It 1s well settled "that punctuation is a fallable standard of the meaning of 
a statute, and the last resort as an aid in its interpretation, though it, rriay be 
resorted to a. s such aid when the meaning of the statute is doubtful. " (25 R. C. 
I, . , 965, section 220; Ãortliern Pue(pc ReiAvay Uo. v. UivMeC States, 227 U~ S. , 
855, 1 c. 860; 86 Cyc. , 1117; Words and Phrases judicially defined. ) 

Contrary to the evidence offered by . plaintiff, the defendant proved ihat vege- 
table-oil was not only known but used in the manufacture of similar substance 
at the time of the enactment of said law. Moreover, the evidence was not satis- 
factory that such a substance as "vegetable-oil annotto" was ever used exten- 
sively for coloring matter. 

There was evidence that the printed bill taken from congressional files showed 
that a comma was inserted after the word vegetable-oih Moreover, no reason 
seemed to exist for designating any single coloring matter as "vegetable-oil an- 
notto. " Annotto, according to the evidence, was a coloring matter wholly inde- 
pendent of vegetable-oil. 

In the case of Higgins Iffg. Co. v. Padre (297 Fed. , 644, 1 c. , 651 [T. D. 8590, 
C. B. III — 1, 507]), Judge Brown, of the district of Rhode Island, granted a 
request, for findings of law as follows: 

"That the phrase ' vegetable-oil annotto, and other coloring matter ' contained 
in section 2 of the Act of August 2, 1886 (24 Stats. , 209), should be read as 
though there were a comma after the word ' oil. ' " 

Apparently Judge Brown was of the opinion that the Act should be inter- 
preted as if the comma had been inserted. The decision of fudge Brown did 
not rest on this point, however, but was based upon his view that the product 
there under inquiry was "not made in imitation or. semblance of butter or 
when so made calculated or intended to be sold as butter or for butter. " 

With respect to the substance there under inquiry, the Comniissioner of 
Internal Revenue had previously ruled that it was not made in imitation or 
semblance of butter. The court simply followed the ruling of the Commis- 
sioner. Said opinion must be considered, however, as holding that there was 
such a mixture or compound as could be inade up of vegetable-oil and other " 

ingredients excluding animal fats and that in a proper case such substances 
might be classed for the purposes of taxation as oleomargarine. 

A reasonable interpretation of said statute would require the insertion of 
the comma after the word oil and betore the word annotto. 

2. There is nothing in the language of the Act as contended by the plain- 
tiff' to indicate a purpose on the part of. Congress to regulate rather than tax. 
The Act itself is a pure Revenue Act and has no regulatory features, unless it 
be in the language that exempts from the tax if not made in imitation and 
semblance of butter. The right and power of Congress to impose such a tax, 
even though burdensome, can not be questioned. 
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8. There has been no adjudication of the questions here involved. . Rulings 
have been promulgated i'rom time to time by the Commissioner of Internal 
Revenue arid such rulings have had the force of law. However, in no case 
has such a ruling been made and promulgated by the Commissioner of In- 
ternal Revenue that niight become applicable to the facts here presented. In 
each ruling certain conditions were named. Such conditioiis are not present 
in the instant case. It can not be said that the Commissioner had previously 
ruled favorably to the plaintiff with respect to the product under inquiry for 
the reason that the plaintiff did not submit to the Commissioner its product 
as sold to the public. The samples submitted were without coloring matter. 

4. There remains the final inquiry as to whether plaintiffs product is "made 
in imitation or semblance of butter or when so made calculated. or intended 
to be sold as butter or for butter. " 

With commendable frankness plaintiff offered testimony as to the nature and 
character of its product and the demand of the public therefore. Plaintiif 
did not by its advertisements, nor by its containers or printed matter, offer 
its product as butter or a substitute for butter, yet the evidence was over- 
whelming that retail merchants, restaurant keepers, and others carried and 
used plaintiff's product. "as butter and for butter. " 

Retail merchants kept said product with their butter and recognized oleo 
margarine substances and proffered same to their customers as a suitable 
substitute for butter. Restaurant keepers regularly served said product as 
butter and for butter. 

The evidence was overwhelming that said substance not only looked like 
butter but that it had the taste of butter. It was put up in cartons similar 
in size and shape a. s butter. It was not used except very moderately for 
"shortening, " as indicated on plaintiff's cartons. Plaintiff acknowledged that 
sharp competition had forced the use of this substance. Such competition was 
for butter substitutes. Plaintiff undoubtedly knew that the demand for its 
product was not alone for "shortening" in baking, but as butter substitute. 

It would be idle to say that the plaintiff did not know that its customers, 
the retail dealers, were selling said substance as a butter substitute. Said sub- 
stance was not only "made in imitation or semblance of butter" but it was 
. " calculated" and "intended to. be sold as butter or for butter. " 

In view of the foregoing, the judgment of the court will be for the defendant. 



MISCELLANEOUS RULINGS. 

OI KOMARGARINE. 

tschedufe of oleomargarine tzroduced and znaterzals used during fhe 
draff, 1989, as co&npared zotth illatg, ISSH. 

montlt of 

May, 1929. May, 1928. 

Total production of uncolored oleomargarine 
Poazzds. 
26, 954, 237 

Poazzds. 
22, 441, CS7 

Ingredient schedule fo 
Butter 
Cocoanut oil 
Cottonseed oil 
Edible tallow 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stesrine' 
Oleo stock 
Palm oil 
Palm. kernel oil 
Peanut oil 
Salt 
Sesame oil 
Soda 
Van iHa extract 

r uncolored oleomargarine: 
239, 103 

14, 163, 306 
2, 360, 665 

1, 950 
7, 066, 230 

1, 070 
1, 754, 968 
3, 916, 270 

560, 469 ' 
122, 302 
93, 971 

445, 434 
2, 258, 845 

9, 129 

321, 226 
11, 165, 044 
1, 918, 360 

7, 763 
6, 881, 586 

4, 040 
1, 878, 322 
3, 229, 023 

436, 923 
131, 592 
68, 805 

1, 298 
872, 257 

1, 887, 414 
S, 975 
7, 844 

19 

Total 

Total production of colored oleomargarine 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Milk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Soda 

Total 

32, 993, 712 

1& 402, 273 

1, 168 
440, 046 

1, 610 
157, 502 
447, 903 
172, 929 
369, 247 

14, 518 
16, 205 
37, 341 
20, 118 

111, 745 
166 

1, 790, 497 

28, 305, 491 

, 303, 3N 

115 
457, 886 

1, 656 
216, 415 
573, 047 
249, 242 
441, 248 
16, 758 
10, 265 
21, 803 
23, 259 

130, 960 
168 

2, 142, 822 

(4oo5) 
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Bchedftle of oleomargartne flrodttced and, matertals tssed daring the mortth of 
dttfM, 1929, as compared ttrtth Jive, 1998. 

June, 1929. June, 1928. 

Total product, ion of uncolored oleovssrgarine 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil 
Cottorrseed oil 
Edible tallow 
Milk 
Mustard oil. 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 

, Palm-kernel oil 
Peanut oil 
Salt 
S ada 
Vanilla extract 

Total 

Total production of colored oleomargarine 

Pounds. 
23, 064, 734 

192, 775 
11, 674, 104 
1, 993, 477 

1, 600 
6, 118, 116 

680 
1, 402, 912 
8, 437, 207 

505, 734 
70, 518 
75, 742 

366, 636 
1, 870, 503- 

7, 403 

27, 717, 357 

1, 210, S47 

Pounds. 
22, 499, 418 

186, 770 
11, 345, S62 
1, 899, 977 

6, 297 
6, 466, 680 

8f 530 
1, -888, Mg 
3, 162, 067 

429, 081 
119, 229 
59, 431 

3, 993 
360, 306 

1, 687, 607 
7, 566 

1, 8 

27, 771, 5Q 

1, 238, 414 

Ingredient schedule for colored 
B utter 
Cocoanut oil 
Color 
Cottonseed oil 
Milk 
Neutral lard 
Oleo oil 
Oleo stesrine 
Oleo stock 
Palm oil 
Peanut oil 
:Salt 
Soda 

Total 

oleomargarine: 
2, 236. 

354, 616 
1, 679 

180, 430 
368, 491 
153, 111 
. 335, 979 

18, 398 
18, 650- 
17, 999: 
1. 5 802 
. 98, 160 

137 

1, 615, 678 

224 
445, 283 

1, 423 
205, 967 
567, 665 
240, 280 
427, 128 

16, 452 
11, 098 
22, 400 
19, 895 

1'24, 200 
'223 

2p 082, 243 
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VIII — 87 — 4351 
AS, 94 

Bcltedffle of o2eomargarthte produced and, fnale&lais ftsed dffrtf&g tlte montlt of 
dutff, 29Sp, as co&spared 4&ritit Jgltf, Zfle8. 

July, 1929. July, 1928. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
Sutter 
Cocoanut oil 
Cottonseed oil 
Rdible tallow 
Egg yolks (fresh) 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stesrine 

' 

Oleo stock 
Palm oil 
Palm-kernel oil 
Peanut oil 
Salt 
Soda 
Vanilla extract 

Total 

Total production of colored oleomargarine 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Milk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Balt 
Soda 

Total 

Pound». 
23, 644, 494 

184, 277 
1, 2, 344, 054 

1, 940„982 
1, 800 

640 
6, 671, 848 

810 
1, 496, 197 
3, 257, 460 

453, 446 
71, 346 
86, 238 

372, 996 
1, 954, 277 

8, 892 

28, 845, 058 

1, 228, 507 

180 
314, 191 

1, 851 
110, 476 
373, 125 
166, 280 
376, 529 
13, 075 
22, 045 
27, 880 
15, 681 
96, 714 

167 

1, 517, 954 

Poun&ls. 
20, 434, 798 

156, S62 
10, 299, 07&5 

1, 705, 358 
1, 900 

6, 192, 382 
1, 435 

1, 557, 187 
2, 918, 306 

444, 188 
112, 555 

58, 315 
2, 104 

429, 438 
1, 8S8, 380 

7, 070 
18 

25, 572, 571 

1, 009, 135 

124 
343, 418 

1, 307 
161, 528 
459, 355 
198p 920 
867, 885 

11, 360 
15, 438 
16, 217 
19, 720 
99, 997 

107 

1, 695, 371 
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l8ehedule of oleomargarine ttrodfteed' and materials Ised dtsrtng the ntonth of 
Atfgust, 1989, as compared frrtth August, 1988. 

August, 
1929. 

August, 
1928. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil 
Cottonseed oil 
Edible tallow 
Egg yolks 
MBk 
Mustard oiL 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Palm-kernel oil 
Peanut oil 
Salt 
Soda 
Soya-bean oiL 
Vani»a 

Pounds. 
27, 006, 714 

225, 182 
14, 269, 639 
2, 255, 770 

1, 000 
660 

7, 738, 652 
1, 335 

1, 54, 604 
8, 548, 849 

o82, 369 
76, 735 
95, 028 

405, 116 
2, 207, 793 

16, 440 ' 
32 

Pounds. 
22, 436, 765 

173, 730 
11, 474, 250 
1, 887, 910 

2p 23o 

6, 483, 955 
II 265 

1, 595, 056 
3, 167, 019 

424, 599 
101, 778 
62, 716 

1, 711 
416, 394 

1, 895, 059 
10, 465 

18 

Total 

Total production of colored oleomargarine 

32, 973, 504J 27, 698, 169 

1, 393, 343 
~ 

1, 1(3, 484 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil. 
Color 
Cottonseed oil 
Edible tallow 
Milk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Palm-kernel oil 
Peanut oil 
SaE 
Soda 

3, 439 
445, 510 

1, 662 
131, 063 

420 
404, 981 
167, 062 
373, 868 

13, 055 
18, 284 
35, 883 

17, 053 
109, 205 

156 

210 
435, 833 

1, 303 
173, 708 

530, 326 
224, 791 
417, 310 

12, 030 
13, 605 
22, 546 

839 
23, 538 

115& 567 
194 

Total 1, 7», 641 
i 

1, 971, 3ta 
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Rcftedtste of oteomargariste prodtfced arsd materials rssed dtsriotg the mo1tN of 
Heptember, lÃ9, as compared tcfth September, I98tf. 

September, September, 
1929. 1928. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil 
Cottonseed oil. 
Edible tallow 
Egg yolks 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
I'alm-kernel oil 
Peanut oil 
Salt 
Soda 
Soysbean oih 
Vanilla extract 

Pounds. 
28, 978, 926 

254, 309 
15, 521, 114 
2, 203, 264 

1, 735 
540 

8, 388, 563 
4, 225 

1, 574, 343 
3, 769, 055 

512, 092 
100, 781 

94& 341 

565, 632 
2, 337, 537 

10, 280 
36 

Pounds. 
27, 210, 628 

218, 948 
14, 028, 353 
2, 240, 664 

3, 170 

7, 999, 276 
1, 070 

1, 926, 979 
3, 890, 377 

498, 348 
122, 594 
70, 329 
1, 056 

495& 260 
2, 262, 331 

9, 439 

24 

Total 

Total production of colored oleomargarine 

35, 337, 847 33, 768, 218 

1, 582, 667 1, 235, 061 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Milk 
Neutral lard 
Oleo oil 
Oleo stesrine 
Oleo stock 
Palm oil 
Peanut oil 
S 
Soda. 

5, 670 
554, 005 

1, 958 
158, 997 
435, 931 
176, 740 
413, 188 

13, 571 
11& 365 
6, 400 

20, 128 
121, 312 

205 

378 
424, 020 

1& 536 
195, 951 
530, 419 
218, 740 
445, 516 

16, 585 
13, 800 
4, 450 

22, 120 
116, 590 

116 

Total . 1, 919, 470 1, 990, 221 

9202ft 
' — 30 — 29 
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VIII — 50 — 4466 
MS. 97 

Hcltedstle of oleomargarirte prodttced acid materials tesed dttrtlg site molt', of 
October, Z999, as compared icltls October, ZMS. 

October, 
1929. 

October, ' 

1928. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil. 
Cottonseed oil 
Edible tallow 
Egg yolk 
Milk 
Mustard oil 
Neutral oil 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Palm-kernel oil 
Peanut oil 
Salt 
Soda 

Total 

Total production of colored oleomargarine 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oif 
Milk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Soda 

Total 

Z&sands. 
34, 751, 964 

295, 321 
18, 802, 207 

2, SM, 965 
I& 870 

400 
9, 805, 039 

6, 987 
I, 873, 094 
4, 214, 873 

621, 292 
96, 045 

116, 279 

555, 301 
2, 829, 496 

9, 466 

49, 062, 725 

I, 872, 294 

5, 240 
708, 343 

2, 007 
186, 963 
515, 891 
201, 706 
469, 533 

10, 425 
6, 748 
9, 100 

33, 714 
149, 431 

161 

S, 299;269 
I 

Prude. 
29, 181, 242 

225, 986 
15, 177; 219 
2, 436& 933 

2, 905 

8, 615, 204 
935 

2, 032, 119 
3& 877, 869 

523, 535 
108, 247 
88, 896 

6, 300 
589, 428 

2, 351, 689 
8, 374 

85, 945, 639 

I, 449, 975 

2, 851 
537, 602 

I, 768 
241, 414 
685, 808 
259, 838 
485, 896 

16, 885 
6, 820 

24, 630 
3I, 291 

139, 817 
123 

2, 384, 143 

MISCKLLANKOITS. 

VIII — 26 — 4954 

[H. J. RES. 82, PUBLIC, NO. 7, SEVENTY-FIRST CONGRESS. ] 

Joint resolution making appropriations for additional compen- 
sation for transportation of the mail by railroad routes in accord- 
ance with the increased rates fixed by the Interstate Commerce 
Commission. 

Resotfiefj by the 8enate am@ the House of Representatiiles of the 
United States of Asnerica in Congv'ess asse7rtwed, That to enable 
the Postmaster General to provide for the additional compensation 
due various railroad companies for inland transportation of. mai]s 
in accordance with the increased rates 6xed by the Interstate Com- 
merce Commission in case %00, under orders dated December 8, 
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1925; January 5 and March 2, 1927; July 10, 1928; and February 9, 
1929, the same being retroactive, the following sunis are appropriated, 
out of any money in the Treasury not otherwise appropriated: 

For the inland transportation of mails by railroad routes for 
the fiscal years 1924 to 1929, inclusive, $89, 000, 000; and in addition 
to such sum there is hereby niade available so much as may be neces- 
sary of the unexpended balances of the appropriations for inland 
transportation of mails by railroad routes for the fiscal years 1927 
and 1928. 

For payment of the judgments rendered by the Court of Claims 
and reported to the Seventy-first Congress in House Document 
No. 18, as follows: Under the Post Ofiice Department, exclusive 
of interest as and where specified in any of such judgments, 
$3, 997, 089. 50 

Provided, That any sums paid to a railroad company from the 
ainounts made available by this joint resolution shall be considered 
for income-tax purposes as income for the taxable year in which 
such payment is actually received by such company: Provided 
frArther, That no part of the appropriations made available by this 
joint resolution sliall be paid to any such company which does not 
waive all interest and claims for interest upon the principal amounts 
found to be due such company. 

Approved tune 6, 1929. 

VIII — M — 4307 

AUOUST 1, 1929. 

Changes in Bureau Personnel. 

Collectors of Intema/ Revenue, Internal Revenue Agents in Charge, 
Off'icials and Employees of the Bvreav, of Internal Revenve, and 
Others Concerned: 
Effective as of August 1, 1929, Mr. David Burnet has been ap- 

pointed Deputy Comniissioner in charge of the Income Tax Unit. 
Effective as of August 1, 1929, Mr. George J, Schoeneman has been 

appointed Deputy Commissioner -in charge of the Accounts and 
Collections Unit. 

H. F. MinEs, 
Acting Corrwnissi oner. 

VIII — 82 — 4M8 
T. D. 4270 

Record of daily collections and deposits. — Regulations 2 amended. 

TREASURY DEPARTMENT) 
OFFIOE OF COMMISSIONER OF INTERNAL REVENUE& 

TWashington, D. C 
To Collectors of Internal Revenve: 

Record 9, a loose-leaf sheet 17 by 18 inches in size anti designed 
for use by division chiefs and stamp deputy collectors in chare&e of 
branch offices of collectors of internal revenue in making a daily 



record of collections and deposits on account of internal revenue 
taxes collected and deposited direct by such officers) referred to in 
articles 4 and 10, Regulations No. 2) is hereby abolished. This record 
is no longer essential to the proper functioning of the system of 
accounting for internal revenue collections now in use in collectors' 
offices. 

Regulations No. 2 are amended accordingly. 
H. F. MIRES) 

Acting Cmem& sioner of Internal Reversue, 

Approved August 8, 1929. 
HENRY HERRIOK BOND, 

Acting Secretary of the Treasury. 

Change in Bureau personnel. 

VIII — 85 — 4880 

AUOUST 22, 1929. 

Collectors of' Internal Revenue) Internal Revenue Agents in Charge, 
Ogcials and Employees of the Bureau of Internal Revenue, and 
Others Concerned: 
ERective as of August 16, 1%9, Mr. Victor H. Self has been ap- 

pointed Assistant Deputy Commissioner of the Accounts and Collec- 
tions Unit. 

Rom. H. LUOAS, Commissioner. 

Symbols for use in correspondence. 

VIII-48-4409 
Mim. 8761 

TREASURF DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

W'ashington, D. C. , October 18) 188k 
Collectors of Internal Revenue) Internal Revenue Agents in Charge, 

Deputy Commissioners) and Other Overs and Employees con- 
cerned: 
The following directions supersede those contained in Commis- 

sioner's Mimeograph, * "' * Collectors' No. 8688 [C. B. VII — 1, 
861] * " * and all other instructions in conflict therewith. Also 
section 66, Part I, of the Internal Revenue Manual is amended to 
conform to the following: 

Every letter prepared in the Bureau in Washington will bear in 
the upper left-hand corner of the first page, and immediatelv below 
the instructions "Address reply to, " etc. , a symbol that will Indicate 
the oftice of origin: Provid'ed', That this practice will not apply to 
congressional correspondence nor to letters prepared for signature 
by other than OScials of this Bureau. 

Every letter addressed to the Bureau by a-field office) if it be in 
reply to a communication from the Bureau, will bear, immediate]y 
above the body of the letter and near the center of the sheet) the 
symbol that appears in the communication that is being answered; 
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thus: Attention: IT: AR: 88: STK. " If the letter be not in reply 
to a Bureau communication, the symbol of the unit, division, or sec- 
tion in the Bureau concerned will be indicated in the same manner, 
provided there is no question as to the proper symbol; if eny d'oust 
exists, no symhot Iohate~er mill be used'. 

Vi'here a field office uses a system of symbols in conducting its cor- 
respondence, the symbol used in this connection will be placed in the 
upper left-hand corner of the first sheet of each letter addressed to 
the Bureau just below the instructions "In reply refer to. " The 
Bureau letter, if any, replying to such communication will sholv the 
field oflice symbol above the body of the letter in the same n1anner 
as is prescribed in the next preceding paragraph. 

Envelopes with printed or typewritten address will be used by 
field offices in transmitting mail to the Bureau, rather than window 
envelopes. Also, every such envelope or wrapper will bear, in the 
lower left-hand corner of the face thereof the same symbol that, is 
quoted in the communication which it incfoses. There is no objec- 
tion to forwarding in one envelope a number of communications 
intended for the same unit or division of the Bureau; in fact this 
is desirable. Under no circumstances, however, should correspond- 
ence pertaining to the work of one unit be inclosed in an envelope 
addressed to another unit. 

Information which will assist the field oflicer to determine. the 
destination of correspondence that is not in reply to Bureau letters 
Inay be obtained by directing an inquiry to the Administrative Divi- 
sion, Coniununication Section. 

Only one subject will be treated in any one letter. 
The following represents the organization and symbols used: 

OFFICE OF THE CoMMlssIONES. 

A. d — A. dministrative Division. 
Ad — C — Communication Section. 
Ad — PB — Printing and Bindiug Section. 
Ad — SL — Space and Lease Section. 
Ad — SE — Supplies and Equipment Section. 
A. P — Appointment Division. 
SA — Special Advisory Committee. 
SD — Special Deputy Commissioner. 

AccovNTs AND COLLEGTIONs UNIT. 

A. &C: DC — Deputy Commissioner. 
A&C: D — Disbursement Accounting Divisiou. 
A&C: Col — Collection Accounting Division. 
A&C: PES — Personnel, Equipment, and Space Division. 

OFFICE OF THE GENEILiiL CovNSEI, . 

GC: I — Interpretative Division. 
GC: P — Penal Division. 
GC: Ap — Appeals Division. 
GC: R — Review Division. 
GC: C — Civil Division. 
GC: CC — Compromise Section. 
GC: Adm — Admi11istiative Division. 

ilian and Record Section. 
Library and Manuscript Section. 
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INcoME TAx: UNIT. 

IT: E — Deputy Commissioner. 
Assistant Deputy Commissioner. 

IT: E: P — Personnel Section. 
IT: E: RR — Rules and Regulations Section, 
IT: E: Sr — Service Section. 
IT: E: Aj — Special Adjustment Section. 
IT: E: Ir' — Field Procedure Division. 

AUDIT REVIEW DIVISIONo 

IT: AR — Head of Division. 
IT: AR: B — Section B. 
IT: AR: C — Section C. 
IT: AR: D — Section D. 
IT: AR: G — Section G. 
IT: AR: RR — Railroad Section. 
IT: AR: En — Engineering Section. 

CLEARING DIVISION. 

IT: C — Head of Division. 
IT: C: CC — Claims Control Section. 
IT: C: PrA — Preliminary Audit Section. 
IT: 6: P — Proving Section. 
IT: C: St — Statistical Section. 

RECORDS DIVISION. 

IT: R — Head of Division. 
IT: R: F — Files Section. 
IT: R: S — Sorting Section. 

INTELLIGENCE UNIT. 

SI — Chief, Intelligence Unit. 

MlscELLANEOUs TAx UNIT. 

MT; DC — Deputy Commissioner. 
MT: ET — Estate Tax Division. 
MT: ET: GT — Gift Tax Sect'. or&. 
MT: M — Miscellaneous Division. 
iVIT: T — Tobacco Division. 

Rom. H. I Uc As, Commissioner. 

VIII — 49-4458 
Mim. 8769 

Bureau training division created. 

TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

Washington, D. C. , 1Voeernber 89, 1888. 
Collectors of Internal Revenue, Internal Revenue Agents in Charge, 

erug Other Ogeiats and' Employees of the Bvjreavj Oonoerned; 
Effective at the close of business November 80, 1999, the training 

section, Oflice of the Commissioner of Internal Revenue, is abolished 
as such. 

KQ'ective December 1, 1999, there is created in the OjIice of the 
Commissioner of Internal Revenue, a training division, under the 
immediate supervision of Special Deputv Commissioner Pressly R. 
Baldridge. Mr. William M. Vastine, now chief of the training sec- 
tion, is transfer'red to and designated. head of the training division. 
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The new training division will take over all duties formerly per- 
formed by the training section, together with such additional educa- 
tional work as may be assigned to it by the Commissioner. All 
employees of the training section, together with all files, furniture, 
etc. , now utilized by that section, are, effective December 1, i%9, 
transferred to the training division. 

Collectors of internal revenue, internal revenue agents in charge, 
and others concerned will hereafter address all communications with 
reference to correspondence study course and other educational and 
training matters to "Commissioner of Internal Revenue, Training 
Division, Washington, D. C. " 

Correspondence in regard to the procedure outlined herein should 
refer to the number of this mimeograph and to the symbol SD. 

RoBT. H. LUOAs, Commissioner. 

VIII — 49 — 4459 
Mim. 3770 

Furnishing addresses of attorneys or agents named in powers 
of attorney. 

TREASURY DEPARTMENT, 
OFFICE OF COMMIssIONER OF INTERNAI, REVENUE) 

Washington, D. C. , 1Voveml, er 80, ZM0. 
CoPectors of Internal Revenue, Internal Revenue Agents in Charge, 

and Other Ogcial and Employees of the Bureau Concerned: 
In order that a more accurate record may be maintained of the 

addresses of agents and attorneys who are authorized to represent 
taxpayers before the Bureau of Internal Revenue, it is requested, 
whenever possible, that the addresses of the representatives named in 
powers of attorney filed in your office and subsequently forwarded to 
the Bureau under the provisions of Mimeograph 3'l30 [C. B. VIII — 1, 
333], be either placed on the power of attorney or stated in the 
letters of transmittal. 

Queries regarding this order should be marked for the attention of 
IT: E: DB. 

ROBT. H. LUUAs, Commissioner. 
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Dssbarments anft sftspenstons front praelfoe 'before Treasftrff Department of 
attornegs and. agents. ' 

DISBARMENTS. 

The Secretary of the Treasury. after due notice and opportunity 
for hearing, has ordered the disbarment from further practice before 
the Treasury Department of the following-named attorneys and 
agents: 

Name. Address. Date of 
disbarment. Cease. 

Abbott, Leslie 

Cleveland, Thomas J 

Cordia, Cephas W 

Drabble, R. King 

Frost, Charles 

Gibson, Wm. Pat- 
rick. 

Kaderly, Msy E 

Kalbach, H. Earl 

Lindssy, parent A 

McGrath, James J 

McNamara, Charles 
L. 

Meskim, John F 

New York, N. Y . Nov. 25, 1929 

Oklahoma City, 
Okla. 

Sept. 19, 1928 

Formerly Ssw- 
teUe, Calif. , now 
Los Angeles, 
Calif. 

Newark, N. J 

Sept. 19, 1928 

Mar. 21, 1929 

New York, N. Y July 2, 1928 

New York, N. Y Jan. 12, 1929 

Chattanooga, 
Tenn. 

Reading, Pa 

Aug. 80, 1928 

Oct. 10, 1929 

Formerly Savan- 
nah, Ga. , now 
E asthsmpton, 
Mass. 

Chicago, nl 

Oot. 10, 1929 

Dec. 21, 1928 

Formerly New' 
ark, N. J. , now 
Linden, N. J. 

Get. 16, 1929 

Los Angeles, Calif Apr. 26, 1929 

Charged with failure to pay the Federal income 
taxes assessed against respondent for the 
years 1920, 1928, 1925, and 1926. Charges 
found proven. 

Charged with misappropriation of funds of his 
employer, obtaining money by false pre- 
tenses, and drunkenness. Charges found 
proven. 

Charged with having been disbarred from prac- 
tice before the Interior Department for dis- 
reputable conduct. Charges found proven. 

Charged with being interested in and profiting 
by a fraud perpetrated upon a taxpayer client 
by a partner'of said respondent. Charges 
found proven. 

Charged with having been accused and con- 
victed of the crime of arson in the State of 
Connecticut snd sentenced to serve a terra 
of from one to three years in jail. Charges 
found proves. 

Charged with soliciting employment from tax- 
payers with whom he had no previous con- 
tact, and with prepsriag false return for s 
taxpayer, receiviag and keeping fees for such 
work, which wss abandoned by taxpayer, 
who employed another practitioner to pre- 
pare a correct return. Charges found proven. 

Charged with preparing and filing false ineome- 
tsx returns. Charges found proven. 

Charged with misappropriating $1, 000 of 
partnership funds aad with making false 
representation to his partners that such $1, 000 
hsd been paid to Government officials. 
Charges found proven. 

Charged with having presented false snd mis- 
leading evidence in s tax case. Charges 
found proven. 

Charged with having obtained $500 from client 
in tax case upon false representation that such 
$500 was to be paid to Government oificisl. 
Char ges found proven. 

Charged with writing threatening letters to a 
client in a tax case, demanding an extortionate 
fee, and falsely stating in such letters that s 
representative of the Government hsd to be 
paid out of such fee, and that such taxpayer 
would go to jail if such fee were not paid. 
Charges found proven. 

Charged with having been convicted on sn 
indictment for bribery. Charges found 
proven. 

'This ruling (4487) includes also rulings Nos. 4256, 4264, 4278, 4280 4288, 4296, 
4303, 4313, 4820, 4831 4844, 4852, 4868, 43'72, 4878, 4386, 4896, 4407, 441k, 4423, 4429, 
4436, 4443, 4457, 446f, snd 4477. These rulings have beeu thus consolidated because 
publication of each one separately would be largely duplication. ' This list includes -sll attorneys and agents disbarred from practice during the 12- 
month period January 1 — December 81, 1929, inclusive, snd an suspensions in effect 
during the 0-month period July 1 — December 31, 1929 inclusive. It does not include 
those barred from practice by reason of disapproval of their application for enrollment. 
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Name. Address. Date of 
disbarment. Cause. 

Neu, Edmund H 

Overmyer, Charles 
G. 

Showen, Frank Q 

Stern, Issdor 

Sullivan, F. J 

Swanwick, John T 

Walton, E. M 

Watts, Charles J 

Kansas City, Mo 

Wichita, Kans 

Formerly Kansas 
City, Mo. , now 
Ottawa, Kans. 

Newarlr, N. J 

Formerly Wil- 
mington, N. C. , 
now Sumter, 
S. C. 

Toledo, Ohio 

Detroit, Mich 

Milwaukee, Wis 

Apr. 26, 1929 

Apr, 13, 1929 

July 2, 1928 

Apr. 26, 1929 

Apr. 29, 1929 

Sept. 18, 1929 

Apr. 26, 1929 

Aug. 4, 1928 

Charged with writing and mailing an anony- 
mous letter to an oificer of the Internal Reve- 
nue Service which contained false statements 
that certain taxpayers had failed. to make 
proper returns of their income taxes, thereby 
causing useless examination of records of 
such taxpayers; also charged with soliciting . 
employment in Federal tax matters from 
persons with whom he had no previous con- 
tact. Charges found proven. 

Charged with preparing and filing false Federal 
income tax returns for taxpayers. Charges 
found proven. 

Charged with having been convicted in the 
United States District Court for tne Western 
Division of the Western District of 1Vlissouri 
for the violation of section 145, United States 
Criminal Code, snd sentenced to a term of 
10 months in jail. Charges found proven, 

Charged with having been indicted for em- 
bexzlement of funds of a client and convicted 
and sentenced to serve a term in prison on 
such conviction. Charges found proven. 

Charged with preparing false income tsx re- 
turns for a client, and mailing letters solicit- 
ing employment in tax matters to taxpayers 
with whom respondent had no previous 
contact. Charges found proven. 

Charged with making false income tax returns 
in his own tax matters. Charges found 
proven. 

Charged with. misappropriation of clients' 
money in tax cases. Charges found proven. 

Charged with making false income tsx returns 
for taxpayers; also charged with making 
false snd misleading statements of facts in 
briefs filed with the Bureau of Internal Rev- 
enue in tax cases; also charged with advising 
the taxpayer to make a false income tsx 
return, who followed such advice snd filed s 
false income tax return. Charges found 
proven by the committee. 

SUSPENSIONS. ' 

The Secretary of the Treasury, after due notice and opportunity 
for hearing, has ordered the suspension from practice before the 
Treasury Department for the period stated in each case of the 
following-named attorneys and agents: 

Name. Address. Period of sus- 
pension, Cause. 

Cathrse, William 
Morrison. 

Berenter, Philip H 

Msguire, John B 

Mease, H. Warren 

Winston, Gus V 

Eustis, Fla 1 year, from 
Oct. 4, 1929, 

Washington, D. C 6 months, from 
Mar. 21, 1929. 

Shreveport, La 6 months, from 
Mar. 11, 1929, 

Philadelphia, Ps 90 days, from 
June 22, 1929. 

Wichita, Kans 6 months, from 
Nov. 25, 1929. 

Charged with making false income tax 
returns for taxpayers. Charges found 
proven. 

Charged with addressing and mailing letters 
soliciting employment in tax matters to 
taxpayers with whom respondent had had 
no previous contact. Charges found 
proven. 

Charged with making false income tax re- 
turns for a taxpayer; also with making 
false statements of facts in a brief of protest 
in a tax case. Charges found proven. 

Charged with failure to produce books of 
taxpayer when requested by revenue 
agent, snd with obstructing the adminis- 
tration of the Revenue Acts by Internal 
Revenue Bureau. Charges found proven. 

Charged with failure to return balance of 
money received from client after paying 
client's income taxes. Charges found 
proven. 



Resignations from enrollment to practice before the Treasury Department. 

The following-named persons have tendered their resignations 
from enrollment to practice before the Treasury Department. The 
Secretary of the Treasury has accepted the resignations and ordered 
their naines stricken from the roll of attorneys and agents enrolled 
to practice before the Treasury Department. They are therefore no 
longer entitled to practice before the Treasury Department. 

Address. Designation. Date of 
acceptance. Remarks. 

Frey, Oscar H 

Higgins, W. Stock- 
ton. 

Zimmerman, James 
Roy. 

Daytona Beach, 
Fla. 

New York, N. Y 

Dallas, Tex 

do 

do 

June 20, 1929 

sept. 6, 1929 

A. gent . . . Dec. 12, 1929 

Without prejudice, 
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Ruling 
No. Page. 

A. 

Abatement, claims for. (See Claims. ) 
Accounting method, road construction contract, maintenance 

period 
Affiliated corporations. (See Corporations. ) 
Agreement to suspend running of statute of limitations, 1928 Act 
Aliens, nonresident, credits, British income and supertaxes, ap- 

portionment 
Amendments 

Regulations 2— 
Record 9, abolished 

Regulations 45 (1920 edition)— 
Article 48 

Regulations 62— 
Article 48 
Article 89 

Regulations 65— 
Article 48 
Article 89 
Article 1599 

Regulations 69— 
Article 48 
Article 89 
Article 1090 
Article 1599 

Regulations 78— 
Article 5 

Regulatians 74— 
Article 68 
Article 421 
Article 600 
Article 811 
Article 812 
Article 817 
Article 1042 

Amortization, foreign corporations, allowance and computation 
Annuities, estate's payments to widow in. lieu of dower, deduction 
Arizona, Federal tax liens, Sling of notices; 
Associations, distinguished. from trust 
Attorneys and agents: 

Addresses furnished in powers of attorney 
Disbarments and suspensions 
Resignations from enrollment 

Automobiles, parts snd accessories, tax recovery, Commissioner's 
discretionary power, court's jurisdiction 

4458 288 

4317 151 

4418 198 

4485 
4261 

4484 
4261 
4434 

4484 
4261 
4868 
4434 

285 
146 

244 
146 
240 

244 
146 
215 
240 

4417 481 

4479 
4866 
4484 
4445 
4445 
4445. 
4261 
4302 
4276 
4268 
4893 

4459 
4487. 

' 

4487 

82 
125 
240 
188 
188 
188 
146 
822 
141 
166 
264 

445 
445 
445 

4879 358 

4808 441 

4486 286 

Banks: 
Accounts, collection of tax by distraint, limitation 
Trust company created by, cash clivid'end used to purchase 

stock, reorganization 
Bonds: 

Capital gain at maturity or earlier redemption 
Federal farm loan, security for extending time to pay tax 
Joint stock land bank, security for extending time. to pay. tax 

(449) 

4316 
4388 
4482 

127 
216 
217 

4391 260 

4321 287 
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Ruling 
No. Page. 

Bonds — Continued. 
Release of Federal tax lien 

Rights to purchase, taxable status 
Suretyship— 

Parent's guaranty of subsidiary's tax liability 
Release on filing lien notice 

Tax-free covenant clause, example 
Bonuses: 

Capital stock increase, Pennsylvania, deduction 
Cash, lease of wife's separate property, Texas, taxable status 

Buildings; 
Demolition, losses 

Improvements by lessees, articles 48 and 63, regulations 
amended 

Bureau of Internal Revenue: 
Correspondence symbols 

Organization changes 

Business expenses: 
Commissions, sale of corporation's own stock, deduction 

Contingent compensation, when deductible 

Golf play'ers, professional 
Payments due for former years, when deductible 
Rebates, market decline, deduction 
Salaries— 

Excessive, deduction 
Increases based on stock holdings, deduction 

Traveling expenses, university professor 

4485 

4348 

4471 
4292 
4428 

4355 
4251 

4882 
4479 
4484 
4485 
4486 

4409 

4448 
4487 
4394 

4412 
4289 
4277 

167 
75 
76 

125 
147 
310 

319 
188 

116 
82 

244 
285 
286 

442 
441 
442 
444 

817 
295 
299 
819 
85 

246 
801 

192 
292 
291 

Candy, pop-corn preparations as 
Capital expenditures, timber property, reforestation program 
Capital gains and losses: 

Bonds at, maturity or earlier redemption 
League of oil and gas property 
Real estate subdivision trust's sales 
Stock- 

alled in" 
Owned by trader in securities 

Trusts, real estate subdivision 
Widow's trust income in lieu of dower 

Capital stock: 
Basis of tax: "Carrying on or doing bumness" 
Fair average value of capital stock 
State agency engaged in banking, exemption 

Changes in Bureau of Internal Revenue organization 
Claims: 

Abatement, collection stayed, refund limitation 

Basis of subsequent suit, prerequisites 
Credit or refund. (See Credit or refund. ) 
Refund or credit. (Bee Credit or refund. ) 
Transferred assets. (See Transferred assets. ) 

4346 
4283 

4316 
4889 
4311 

4816 
4389 
4811 
4421 

4475 
4357 
4298 
4807 

4354 
4358 
4450 
4451 
4306 

369 
118 

127 ~ 
280 
179 ~ 

127 
128 ~ 
179 ~ 
129 / 
420 
422 
423 
441 
442 

153 
158 
160 
162 
362 
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Ruling 
No. Page. 

Closing agreements. (See Taxes: Final determination and assess- 
ment. ) 

Collections stayed by abatement claiins. (See Credit or refund: 
Claims. ) 

Collectors: 
Extensions of time for filing returns, instructions 
Rights under tax liens 

Commissions, sale of corporation's own stock, business expense 
Community property and income, Texas: 

Cash bonuses, lease of wife's separate property 
Division of partnership profits, earned income credit 

Compensation: 
Addi tional- 

Employee's income tax paid by employer 
Railroads, mail transportation 

Contingent, business expenses, when deductible 

Excessive salary deductions disallowed, tax recovery 
Federal judges, taxability 
Partnership members' operating expense deduction 
Salary increases based on stock holdings, deduction 
State officers and employees. (Ses State: Officers and em- 

ployees. ) 
Transportation services rendered for parent by subsidiary, 

consolidated income deduction 

Compromise, taxes and penalties, suit to recover 

Consolidated returns. (See Returns. ) 
Contracts: 

Depreciation allowance 
Government, cost-plus, invested capital 
Negotiation rights exchanged for capital stock, invested i 

capital 
Road constru'ption, maintenance period, accounting method 

Contributions, charitable, Red Cross 
Corporations: 

Affiliati on- 
' Consolidated returns. (See Returns. ) 
~ Credit for foreign taxes, computation 
Indirect stock ownership 
Intercompany trarsactions, invested capital 
Nominee holding for parent 
Parent's bond covering subsidiary's tax liability 
Same business interests 
Stock ownership by different interests 

Distributions. (See Distributions. )- 
Exemption. (See Exempt corporations, ) 
Foreign, amortization, allowance and computation 
Personal service, live-stock business operated on commis- 

sion basis 
Correspondence symbols, Bureau of Internal Revenue 
Court decisions: 

Abbott v. United States 
Alameda Investment Co. et al. v. McLaughlin, collector 
Alaska Consolidated Canneries, Inc. , v. United 8tates 
A/ion, collector, v. Henggeler, administrator, etc 
Atlantic Coast Line Railroad Co. v. United States 
Authur v. Boivers 
Bank of North Dakota v. Olson, collector 
Bell 4 Co. v. United States 

4888 
4897 
4882 

4251 
4408 

4278 
4254 

4412 
4869 
4370 
4887 
4289 

4258 
4840 

4438 
4438 

4438 
4458 
4406 

4284 
4400 
4408 
4480 
4471 
4371 
4318 

4802 

4464 
4409 

4297 
4842 
4857 
4312 
4257 
4451 
4298 

I 
4895 

128 
238 
317 

188 
182 

222 
440 
295 
299 
319 
192 
244 
285 
200 
292 

884 
887 
848 

802 
302 

802 
283 
820 

212 
332 
352 
135 
125 
829 
827 

822 

266 
442 

359 
326 
422 
887 
871 
162 
423 
856 
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Court decisions — Continued. 
Berg v. Commissioner 
Brevoort Hotel Co. v. Reinecke, collector 
Briscoe et aL. „executors, v. Craig, collector 
Bromley v. McCaughn, collector 
Chicago Frog Ck Sw~tch. Co. v. United States 
Corliss v. Bowers, coLLector 
Cracker Jack Co. v. United States 
Crooks v. Hibbard 
Crooks v. Waite et al 
Daniel Reeves, Inc. , v. Anderson 
Du Puy v. United States 
Edelmann dc Co. v. United States 
Electric Steel Foundry v. Huntley, collector 
ELectric SteeL Foundry v. Shanks, deputy colledor 
Ely WaLker Dry Goods Co. v. United States 
Fairmount Tool d'c Forging Co. v. United States 
Fidelity Title dc Trust Co. et al. v. Heiner 
GoLdstein Bros. Amusement Co. v. White, collector 
Goodcell, former collector, v. Graham k Foster, copartners 
Greensburg Coal, Co. v. United States 
Greylock Mills v. Commissioner 
Guettel v. United States 
Guettel and Auerbach, trustees, v. United States 
FIanna, executor, v. United States 
EIarrow-Taylor Butter Co. v. Crooks, collector 
Hatch et al. v. United States 
Highland Milk Condensing Co. v. Phillips 
HoLlings-Smith Co. v. United States 
Homer Brooke Glass Co. v. Bowers 
Huntley, collector, v. Gile cfc Jenks, copartners 
Jacobs, Gambrill, and Hain, executors, v. Commissioner 
Jonesboro Grocer Co. v. United States 
Kaltenbach v. United States 
Kaufman Department Stores, Inc. ; v. Commissioner 
Kreipke v. Commissioner 
Lebolt dc Co. v. United States 
Little Four Oil de Gas Co. v. Heiner, collector 
Little Four Oil 4 Gas Co. v. Lewellyn, former collector 
Loewer Realty Co. v. Anderson, collector 
Loft, Inc. , v. Bowers, collector 
Lonsdale v. Commissioner 
Lucas, collector, v. Alexander et al 
Maryland Casualty Co. v. Charlestoii Lead Works et al 
Mellon et al. v. United States, ex rel. Arthur D. Hill 
Michigan Central R. R. Co. v, Anderson 
Morrisdale Land Co. v. United States 
Naitoce dc Co. , Inc. , v. Commissioner 
National Candy Co. v. United States 
Neuss, Hesslein dc Co. , Inc. , v. Edwards collector 
Nichols, collector, v. Smith 
Niles Bement Pond Co. v. United States 
Old Colony Trust Co. v. United States 
Old Colony Trust Co. v. White 
Oregon Short Line R. R. Co. v. Bowers 
Oregon-Washington Railroad dc Navigation Co. v. Bouers 
Paducah Water Co. v. Commissioner 
RegLa Coal Co. v. Bowers 
Robin Conveying Belt Co. v. Bowers 
St. Joseph de Grand Island Ry. Co. v. Bowers 
Simmons Co. v. Commissioner 
Stange v. United States 
Sterling Spring Co. v. Routzahn, collector 

4889 
4478 
4455 
4474 
4414 
4286 
4846 
4270 
4270 
4451 
4840 
4856 
4271 
4271 
4848 
4841 
4487 
4818 
4450 
4355 
4888 
4255 
4255 
4454 
4359 
4464 
4894 
4895 
4451 
4858 
4416 
4287 
428o 
4858 
4884 
4424 
4898 
4898 
4405 
4845 
482i 
4263 
4897 
4483 
4392 
4475 
4265 

~ 

4371 
, 4898 
I 4476 

4406 
4278 

, 4804 
4892 

' 4892 
4322 
4451 
4451 
4892 
4882 
4465 
4379 

280 
305 
417 
892 
355 
249 
369 
395 
895 
162 
387 
365 
147 
147 
848 
867 
246 
827 
160 
819 
208 
412 
412 
407 
482 
266 
801 
856 
162 
158 
408 
258 
807 
819 
287 
247 
264 
264 
218 
849 
287 
278 
233 
280 
261 
420 
295 
829 
312 
278 
820 
222 
277 
261 
261 
306 
162 
162 
261 
817 
268 
358 
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Court decisions —. Continued. 
Symington-Anderson Co. v. Commissioner 
Twin City Tile ck Marble Co. v. Commissioner 
Union Land Co. et al. v. Un~ted States 
Un~on Pacific Ry. Co. v. Boioers 
United States v. Block dc%abner Mercantile Co 
United States v. Boston dc Maine Railroad Co 
United States v. Rodenbough, executor 
United States v. Stark, executor 
United States v. Tyler 
United States v. Waite et al 
Utica Knitting Co. v. United States 
Wang &0 Lane, receivers, v. Heiner, collector 
Fang cl Lans, receivers, v. Leivellyn, former collector 
Wadhams &0 Co. v. United States 
Warner-Patterson Co. v. United States 
Wright ck Taylor, Inc. , v. Lucas, collector 

Courts, jurisdiction to review: 
Board of Tax Appeals decisions 
Bureau's special assessment determination 

Credit or refund: 
Claims— 

Basis differing from earlier claim, amendatory efi'ect 
Collection of assessment stayed by credit claim 
EfFect on previous closing agreemeut ofi'er 

Interest on, transferee's individual overpayment applied as 
credit 

Suits— 

Collection stayed by abatement claim 

Subrogee, for tax paid by subrogor 
Waivers subsequent to expiration of statutory period 

Credits: 
Earned income— 

Loss of one business applied against profit of another, 
determination 

Partnership profits, community property division, Texas 
Foreign taxes. (See Credits: Taxes. ) 
Taxes, foreign— 

France, measured by rental value of residence 
Great Britain— 

Accrual basis, Commissioner's determination 
Nonresident alien deduction apportionment 

Peru, sugar export 

4488 
4289 
4899 
4892 
4805 
4252 
4401 
4279 
4295 
4270 
4408 
4458 
4458 
4400 
4806 
4854 

4278 
4414 

4287 
4826 
4267 

4269 

4354 
4858 
4450 
4451 
4437 
4862 

4801 
4408 

4406 
4418 
4877 

302 
292 
347 
261 
299 
815 
882 
411 
414 
895 
352 
288 
283 
382 
362 
158 

222 
855 

258 
152 
149 

220 

153 
158 
160 
162 
246 
228 

186 
182 

820 
198 
325 

Decedents, estates. (See Estates and trusts. ) 
Deficiencies, taxes. (See Taxes. ) 
Definitions: 

"Accrued" 
"Association, " section 1, 1918 Act 
"Owned directly, " section 141(d) (1) and (2), 1928 Act 
"Stay, " section 611, 1928 Act 
"Taxable period, " section 44(b), 1928 Act 
"Vessels, " subdivision 5, Schedule A of Title VIII, 1926 Act 

Delaware gasoline tax, deduction 
Depletion: 

Basis, computation, gain or loss basis distinguished 
Trust beneficiaries' distributive income 

4454 
4257 
4480 
4450 
4885 
4456 
4800 

4825 
4488 

407 
871 
185 
160 
120 
429 
91 

119 
202 
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Depreciation: 
Basis, computation, gain or loss basis distinguished 
Contract rights representing no capital investment 
Lessee, buildings erected by lessor 
Real estate sales by testamentary trustee, gain or loss com- 

putation 
Waterworks properties 

Disbarments. (See Attorneys and agents. ) 
Discounts, Treasury bills, exemption 
Distraint, collection of taxes. (See Taxes: Collection. ) 
Distributions: 

Dividends, election as to stock or cash, taxability 
Salary increases based on stock holdings, deduction 
Stock dividend with redemption option, taxability 
Stock reduction' prior to complete liquidation 
Surplus, in stock and notes, dividends 
Trust payments to widow in lieu of dower 

Dividends: 
Cash used for new stock purchase 
Optional stock or cash distribution 
Partnership, community property division, Texs, s 

Rights to purchase bonds 

Stock— 
Optional stock or cash distribution 
Redemption option, taxability 
Reduction prior to complete liquidation 

Surplus distributed in stock and notes of new corporation 
Dower interest, sale of estate, gain or loss 
Dues, social club, what is 

4825 
~ 

4488 
' 4478 

4804 
4822 

4867 
4289 
4886 
4349 
4465 
4421 

4818 
4867 
4403 
4259 

4867 
4336 
4849 
4465 
4276 
4297 

119 
802 
805 

277 
806 

182 
292 
188 
169 
268 
129 

327 
182 
182 
75 
76 

182 
188 
169 
268 
141 
859 

Earned income credit. (8ee Credits. ) 
Earned surplus. (See Surplus: Earned. ) 
Employees' relief association, exemption 
Equivalent exemption, earnings from documented vessels, Greece, 

regulations amended 
Estates and trusts: 

Administrators and executors, v-aivers. (See Limitation 
period: Waivers. ) 

Annuity payments to widow in lieu of dower, deduction 
Decedent's estate during administration, royalties, coal lease, 

Pennsylvania 
Decedent's share of partnership income, same accounting 

periods 
Trusts— 

Beneficiaries' distributive income, depletion 
Distributions to widow in lieu of dower, deduction 
Revocable, grantor's tax liability 

Estate tax: 
Antenuptial contract amount in lieu of dower, deduction 
Gross estate— 

Dower interest 
Estates by the entirety, constitutionality 
Subscription for charitable purposes, deduction 
Transf ers- 

Decedent during his lifetime 
Previously taxed, identification 

Widow's statutory interest— 
Missouri 
Nebraska 

4257 871 

4261 146 

4488 
4421 
4286 

202 
129 
249 

4416 403 

4455 
4295 
4319 

417 
414 
885 

4279 
4401 

411 
882 

4270 
4812 

895 
887 

4276 141 

4441 205 

4829 809 
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Estate tax — Continued. 
Insurance receivable by other beneficiaries 

Widow's statutory interest, Nebraska, constitutionality 
Repeal of 1918 Act, effect of 
Suit, basis of grounds for recovery 

Exempt corporations: 
Employees' relief association 
Mutual insurance companies, guaranty fund created under 

State law 
Exempt income. (See Exemption; Income. ) 
Exemption: 

Corporations. (See Exempt corporations. ) 
Income— 

Federal judges' salaries 

Treasury bills 
Export shipping case legend, authorized change in, Regulations 

78 amended 
Exporting business, income tax, constitutionality 
Extension of time: 

Filing of returns— 
Collectors' instructions 
Interest where filed before due date 

Payment of taxes— 
Federal farm loan bonds as security 
Joint stock land bank bonds as security 
Subsidiary's lis, bility covered by parent's bond 

4255 
4812 
4454 
4454 

4257 

4350 

(4869 
)4870 

4446 

4417 
4898 

4388 
4470 

4383 
4482 
4471 

412 
887 
407 
407 

209 

244 
285 
83 

481 
812 

128 
124 

216 
217 
125 

Farm loan bonds. (See Bonds. ) 
Federal judges' salaries, taxability 
Fiscal year ended in 1928: 

First return, fractional period, tax computation 
Real estate installment sales 

Foreign corporations. (See Corporations. ) 
Forms: 

907, agreement to suspend running of statute of limitations 
1096 and 1099, oil producers and lessees 

Fractional year, first return, tax computation 
France, tax measured by rental value of residence, credit 

G. 
Gain or loss: 

Insurance proceeds, policy paid up before March 1, 1913 
Sales. (See Sales. ) 

Gasoline tax. (See Taxes: Motor vehicle fuel. ) 
Georgia gasoline tax, deduction 
Gift taxes, constitutionality 
Golf players, professional, tournament expenses, deduction 
Good will, reorganization values, invested capital, pre-war period, 

and taxable year 
Great Britain: 

Credit for income tax, accrual basis, Commissioner's deter- 
mination 

Income and supertaxes, nonresident alien, deduction appor- 
tionment 

Greece, equivalent exemption, earnings from documented ships, 
regulations amended 

92026' — 80 80 

4869 
4870 

4250 

4469 

4817 
4472 
4250 
4298 

4268 

4432 
4474 
4448 

4845 

4418 

4261 

244 
285 

130 
120 
121 

151 
189 
180 
252 

278 

107 
892 

85 

320 

198 

146 
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Gross income: 

Building improvements by lessee, articles 48 and 63, regula- 
'tions amended 

Cash bonuses, lease of vdfe's separate property, Texas 
Compensation— 

State officers and employees. (See State: Oflicers and 
' 
employees. ) 

Transportation services rendered for parent by sub- 
sidiary, consolidated income deduction 

Employee's income tax paid by employer 
Exclusions. (See Exemption: Income. ) 
Federal judges' salaries 

Improvements on leased real estate 
Lessor's income tax paid by lessee 
Road construction contract, maintenance period 
Stock and stock right sales 
Warrants to purchase stock, proceeds from sale of 

' 4479 
4484 
4485 
4486 
4251 

4253 
4278 

4370 
4411 
4252 
4453 

82 
244 
285 
286 
188 

884 
222 

244 
285 
190 
315 
283 

77 
80 

Hurricane damages, loss and repair deductions distinguished 
Husband and wife: 

Joint tenancy, sale by survivor, gain or loss basis, Illinois 
Partnerships. (See Partnerships. ) 

4310 

115 

172 

Illinois: 
Gasoline tax, deduction 
Joint tenants, husband and wife, survivor's sale, gain or loss 

basis 
Import duties, deduction 
Improvements: 

Leased real estate, lessor's income, when reported 

Lessees, articles 48 and 63, regulations amended 

Income from sources within United States, nonresident alien, 
credits for British income and supertaxes 

Independent contractor, compensation, gross income 
Indiana property taxes, accrual 
Information at source, Forms 1096 and 1099, oil producers and 

lessees 
Inf ormat ion returns. (See Returns. ) 
Inspection of returns. (See Returns. ) 
Insta, llment sales. (See Sales. ) 
Insurance: 

Exemption not extended 
Life;proceeds— 

Gross estate inclusions 
Policypaid up before March 1, 1913, gain or 1'oss 

Insurance companies: 
Mutual, guaranty fund created under State law, classification 
Title, income primarily from bond sales service, classification 

Intangibles, secret process, obsolescence 
Interest: 

Extension of time for filing returns 
Judgments 
Overpayments. (See Interest: Refunds. ) 

4374 

4310 
4424 

4411 
4479 
4484 
4485 
4486 

4413 
4384 
4463 

4472 

4255 
4263 

4350 
4404 
4285 

4420 
4483 

101 

172 
247 

190 
82 

244 
285 
286 

198 
287 
113 

139 

412 
273 

209 
213 
307 

124 
230 
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Interest — Continued. 
Partnership investment, distribution to special partner, re- 

turns, tres, tment 
Refunds, transferee's individual overpayment applied as credit 

Invested capital: 
Commissions, paid by corporation for sale of own stock 
Contract negotiation rights exchanged for stock 
Corporations, atfiliated, intercompany transactions 
Debenture notes covering stockholders' accounts 
Earned surplus, stock purchase value not in excess of cost 
Good will. (See Good will. ) 

4890 
4269 

4332 
4438 
4408 
4399 
4406 

145 
220 

317 
302 
352 
347 
320 

Joint stock land bank bonds. (See Bonds. ) 
Joint tenants, husband and wife, survivor's sale, gain or loss basis, 

Illinois 

Judges, Federal, taxability of salaries 

Judgments, interest on 
Jurisdiction, courts' review: 

Board of Tax Appeals decisions 
Bureau's special assessment determination 

4310 
(4369 

4483 

4278 
4414 

172 
244 
285 
230 

222 
355 

Kansas property taxes, accrual date 
Kentucky gasoline tax, deduction 

4365 
4282 

98 
89 

Leases: 
Depreciation. (See Depreciation. ) 
Improvements under, lessor's income, when reported 
Oil and gas property income, capital gains and losses 

Lessee, income taxes paid under rental agreement, lessor's income 
Liens: 

Federal taxes— 
Collector's interest, United States party to suit 
Filing of notices— 

Arizona 
Basis for bond release 
Pennsylvania 

Release of, regulations governing 
Suits, collector's interest, United States necessary party 

Life insurance. (See Insurance. ) 
Limitation period: 

Assessment of taxes, Board appeal filed after 60-day period 
Collection of taxes— 

Distraint, bank accounts 
1920, 6-year period, 1926 Act 
Waivers, assessment, purposes only 

Credit or refund— 
Claims separate and on different grounds, amendatory 

effect 

Collection stayed by abatement claim 

Suits, claims rejected, agreements extending 2-year period, 
1928 Act 

Waivers- 
Acceptance, Commissioner's signature and notice re- 

quirements 
Administrators or executors, validity 

4411 
4339 
4252 

4397 

4268 
4292 
4427 
4435 
4397 

4891 
4405 

4465 

4287 
4354 

4317 

4338 
4328 

190 
280 
315 

166 
147 
166 
167 
233 

256 

260 
218 
150 
268 

258 
153 
158 

151 

253 
252 
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Limitation period — Continued. 
Waivers — Continued. 

Assessment purposes only, collection 

Cancellation, United States as party 
Consent without consideration, validity 
6-year collection period, 1926 Act 
Subsequent to expiration of statutory period 
Unlimited, time of expiration established 

Liquidation, distributions, stock reduction prior to complete 
liquidation 

Liquid fuel tax. (See Taxes. ) 
Live-stock business operated on commission basis, personal service 

corporation 
Losses: 

Application against separate business income, earned income 
determination 

Building demolition 
Damage to building by hurricane, deduction 
Intercompany transactions, deduction 
Net. (See Net losses. ) 

4465 
4271 
4405 
4405 
4862 
4838 

150 
268 
147 
218 
218 
228 
253 

4349 169 

4801 
4382 
4260 
4408 

186 
116 
115 
352 

4464 266 

Mail transportation, railroads' additional compensation 
Manufacturer or producer, definition 
Manufacturer's excise: 

Automobile parts and accessories— 
Headlight lenses as 
Tax recovery, Commissioner's 

court's jurisdiction 
Candy, pop-corn preparations as 
Manufacturer or producer, definition 

discretionary power, 

arts" or "accessories, " classification 
Tool' kits 
Window clocks and antirattlers 

N. 

Maryland gasoline tax, deduction 
Massachusetts gasoline tax, deduction 
Michigan, husband and wife partnerships 
Minnesota property ts, xes, accrual 
Missouri: 

Gasoline tax, deduction 
Gross estate, widow's statutory interest 

Motor vehicle fuel tax. (See Taxes. ) 
Mutual insurance companies: 

Exemption, income tax. (See Exempt corporations. ) 
(Sos also Insurance companies. ) 

4254 
4306 

440 
862 

4379 
4846 
4306 

4856 
4341 
4856 

(4449 

4462 
4262 
4481 

858 
869 
862 
867 
365 
867 
365 
110 
247 
112 
198 
197 

4815 
4270 

92 
895 

4806 362 

Nebraska, gross estate, widow's statutory interest, constitution- 
ality of estate tax 

Net losses: 
Real estate subdivision trust's sales 
Special assessment, tax computation 
Trusts, real estate subdivision sales 

New Hampshire gasoline tax, deduction 
New York: 

Gasoline tax, deduction 
Real estate lease 'improvements, lessor's mcome 

Nonresident alien. (See Aliens. ) 

4811 
4895 
4811 
4375 

179 
856 
179 
102 

4291 
4411 

90 
190 

4812 887 



Ruling 
No. PBge. 

North Carolina gasoline tax, deduction 
Notes, covering stockholders' accounts, invested capital inclusion 

O. 
Obsolescence, secret process 
Oil producers and lessees, information returns 
Oleomargarine: 

Statistics of production and materials used- 
May, 1929 and 1928 
June, 1929 and 1928 
July, 1929 and 1928 
August, 1929 and 1928 
September, 1929 and 1928 
October, 1929 s, nd 1928 

Vegetable oil, no animal fats, classification 
Oregon property taxes, accrual date 
Overpay ments: 

Interest on. (See Interest. ) 
Taxes. (See Taxes. ) 

4275 
4899 

4285 
4472 

4272 
4294 
4351 
4885 
4422 
4466 
4359 
4327 

88 
347 

307 
139 

435 
486 
437 
438 
489 
440 
482 
195. 

Partnerships: 
Distributive shares— 

Computation 
Deceased member's estate, same accounting periods 

Husband and wife, Michigan 
Members' salaries, opera, ting expense deduction 
Returns. (See Returns. ) 

Passage tickets on air "vessels, " stamp tax application 
Pennsylvania: 

Bonus on capital stock increase, deductiou 
Coal lease royalties, deceased lessor's estate income 
Federal tax liens& filing of notices 
Liquid fuel tax, deduction 

Personal service corporations. (See Corporations. ) 
Personnel changes, Bureau of Internal Revenue 
Peru sugar export tax, credit for 
Powers of attorney, addresses of attorneys and agents 
Property taxes. (See Taxes. ) 

4837 
4329 
4262 
4887 

200 
309 
198 
200 

4355 
4441 
4427 
4420 

319 
205 
166 
104 

4880 
4877 
4459 

441 
442 
825 
445 

4456 429 

Railroads, additional compensation for mail transportation 
Real estate: 

Sale of. (See Sales. ) 
Subdivision trusts, sales by, capital gain and loss application 

Rebates, market decline, deduction 
Red Cross, contributions to 
Refunds. (See Credit or refund. ) 
Regulations: 

Amendments. (See Amendments: Regulations. ) 
Release of Federal tax liens 

Relief organization, employees', exemption 
Rentals: 

Income taxes paid by lessee, lessor's income 
Oil and gas lease consideration 

Reorganization: 
Cash dividend used to purchase stock of new corporation 
Good will valuation, invested capital, pre-war period 

Repairs, hurricane damages, loss deduction 
Resignations. (See Attorneys and agents. ) 

4811 
4894 
4406 

179 
801 
820 

4485 
4257 

167 
871 

4252 
4889 

815 
280 

4321 
4345 
4260 

237I 
849 
115 

4254 440 
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Returns: 
Amended, import duties, deduction 
Consolidated (see also Corporations: Affiliation)— 

Affiliated corporations, indirect stock ownership 
Commissioner's authority 
Compensation, subsidiary's transportation services, 

deduction 
Credit for foreign taxes, computation 
Election to file, change of basis, Commissioner's discre- 

tion 
Nominee holding for parent 

Extension of time for filing. (See Extension of time; Filing 
of returns. ) 

Individual, wife's income from Michigan partnership 
Inf ormation- 

Dividends and distributions by corporations, require- 
ments, 1928 Act 

Filing requirements, articles 811, 812, and 817, Regula- 
tions 74, amended 

Oil producers and lessees 
Inspection of- 

Regulations 69— 
Article 1090 

Regulations 74— 
Article 421 

Partnership, interest on special partner's investment, distri- 
bution, treatment 

Rhode Island gasoline tax, deduction 
Road construction contracts, maintenance period, accounting 

Inethod 
Royalties, coal lease, Pennsylvania, deceased lessor's estate 

income 

S, 

4424 

4400 
4371 

4258 
4284 

4342 
4480 

4444 

4445 
4472 

4368 

4890 
4440 

4441 

24V 

332 
329 

834 
212 

826 
185 

198 

138 
189 

215 

125 

145 
109 

205 

Salaries. (See Compensation. ) 
Sales: 

Bond rights, gain or loss 

Dower interest by estate, gain or loss 

Installment, real estate, fiscal year ended in 1928 
Oil and gas property, lease consideration, capital gains and 

losses 
Real estate— 

Installment. (See Sales: Installment. ) 
Joint tenancy survivor, gain or loss basis, Illinois 
Testamentary trustee, gain or loss computation 

Sto. k- 
Prior to 1928, application of article 58, Regulations 74 
Trader in securities, capital gains and losses 
Value on March 1, 1918, less than cost 
Warrants. (Sec Sales: Stock rights. ) 

Stock rights— 
Prior to 1928, article 58, Regulations 74 
Taxable income, gain or loss basis 
Valuation determination 

Secret process, obsolescence 
South Carolina income tax, accrual 
South Dakota gasoline tax, deduction 
Special assessment. (See Special cases. ) 

(4848 
4276 

4469 

4310 
4804 

4419 
4889 
4476 

4419 
4461 
4431 
4285 
4381 
4384 

V5 
76 

141 
120 
121 

280 

172 
277 

77 
128 
278 

77 
80 
78 

307 
103 
96 
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Special cases, special assessment: 
Application, Commissioner's discretionary power, 

jurisdiction 
Government contract on cost-plus basis 
Invested capital absence 
Net loss, tax computation 

Stamp taxes, passage tickets on air "vessels" 
State: 

Officers and employees, independent contractor 
Taxes— 

Income, accrual, South Carolina 
Property, accrual date— 

Indiana 
Kans- 
Minnesota 
Oregon 

Washington 

courts' 
4414 
4488 
4438 
4395. 
4456 

855 
802 
802 
356 
429 

4463 
4865 
4481 
4827 
4324 

113 
98 

197 
195 
94 

195 

4384 287 

4881 103 

Stock: 
"Called in, " capital gain 
Dividends. (See Dividends: Stock. ) 
Redemption of part of stock dividend, taxability 
Rights to subscribe to, sale of. (See Sales. ) 
Sales. (See Sales. ) 
Warrants, sale of. (See Sales: Stock rights. ) 

Stock rights, sale of. (See Sales. ) 
Subrogation, recovery of taxes paid 
Sugar export tax, Peru, credit for 
Suit: 

Jurisdiction of courts. (See Courts. ) 
Liens for taxes, United States necessary party 
Limitation period. (8ee Limitation period. ) 
Parties, lien enforcement 

Recovery of amount offered in compromise 
Recovery of taxes— 

Automobile parts and accessories Commissioner's dis- 
cretionary power court's jurisdiction 

Collection stayed by abatement claim 

Subrogee's claim for tax paid by subrogor 
Waiver, cancellation, United States as party 

Surplus, earned, stock purchase value not in excess of cost, in- 
vested capital 

Suspensions. (See Attorneys and agents. ) 
Symbols, correspondence, Bureau of Internal Revenue 

4316 127 

4336 183 

4437 
4877 

246 
325 

4897 288 

4897 

( 
4340 
4848 

283 
337 
348 

4879 
4854 
4858 
4450 
4451 
4437 
4271 

358 
153 
158 
160 
162 
246 
147 

4406 320 

4409 442 

Taxes: 
Assessment, limitation period. (See Limitation period. ) 
Capital stock. (See Capital stock tax. ) 
Collection— 

Bond release on filing lien notice 
Distraint on bank accounts, limitation 
Waiver for assessment only, limitation 

Compromise, suit to recover 

4292 
4391 

4465 
' 4340 

4848 

147 
260 
150 
268 
387 
348 
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No. Pese. 

Taxes — Continued. 
Computation— 

Fiscal year ended 1929, fractional period, first return 
Special assessment, net loss 

Credits for. (See Credits. ) 
Daily records of collections and deposits, record 9, Regula- 

tions 2, abolished 
Deficiencies— 

Board appeal filed after 60-day period, assessment limi- 
tation 

Bond release on filing lien notice 
Estate. (See Estate tax. ) 
Excise. (See Manufacturer's excise. ) 
Federal, liens. (See Liens: Federal taxes. ) 
Final determination and assessment, closing agreements, 

refund claim filed subsequently, withdrawal effect 
Foreign— 

Credits for. (See Credits, ) 
Great Britain, nonresident alien apportionment 

Gasoline. (See Taxes: Motor vehicle fuel. ) 
Gift. (See Gift taxes. ) 
Import duties, deduction 
Income— 

Exporting business, constitutionality 
State, South Carolina, accrual 

Liens for Federal taxes. (See Liens: Federal taxes. ) 
Liquid fuel, Pennsylvania 
Motor vehicle fuel— 

Delaware 
Georgi 
Illinois 
Kentucky 
Maryland 

Massachusetts 
Missouri 
New Hampshire 
New York 
North Carolina 
Pennsylvania 
Rhode Island 
South Dakota 
Washington 
Wisconsin 

1923, 25 per cent reduction, tax withheld at source 
Overpayment, waiver for assessment only, collection period 

limitation 
Payment, extension of time for. (See Extension of time: 

Payment of taxes. ) 
Property, accrual date— 

Indiana 
sa as 

Minnesota 
Ore on 8' 

Washington 

State— 
Bonus on capital stock increase, Pennsylvania 
Income. (See Taxes: Income. ) 
Property. (See Taxes: Property. ) 

Waiver of statute of limitations. (See Liniitation period. ) 
Withholding at source. (See Withholding at source. ) 

4250 
4395 

180 
856 

4308 441 

4442 
4292 

256 
147 

4267 149 

4418 198 

4424 247 

4898 
4881 

812 
108 

4420 104 

4800 
4482 i 

4874 
4282 
4449 

4462 
4815 
4875 
4291 
4275 
4420 
4440 
4884 
4426 
4861 
4392 

91 
107 
101 
89 

110 
247 
112 
92 

102 
90 
88 

104 
109 
96 

106 
195 
261 

4876 150 

4468 
4865 

, 4481 
4327 
4324 

118 
98 

197 
195 

94 
195 

4355 819 
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Tax-free covenant clause, bonds: 
Example 
Withholding, 1923 taxes, obligor's 25 per cent reduction 

Texas: 
Community property division of partnership profits, earned 

income credit 
Wife's cash bonuses, lease of separate property, taxable 

status 
Timber property, reforestation expense, capital charge 
Title insurance companies. (See Insurance companies. ) 
Tournament expenses, professional golf player 
Trader in securities, stock sold by, capital gains and losses 
Training division, Bureau of Internal Revenue 
Transferred assets, claims against, credit of transferee's individual 

overpayment 
Transportation services, subsidiary's compensation, consolidated 

income deduction 
Traveling expenses, university professor, deduction 
Treasury bills, exemption 
Trusts: 

Associations distinguished 
Beneficiaries' distributive income, depletion 
Entire control by trustees 
Real estate subdivision, sales by, capital gain and loss appli- 

catl n t 0 
Revocable, grantor's tax liability 

4428 
4392 

4403 

4251 
4283 

4448 
4389 
4458 

4269 

4253 
4277 
4446 

4893 
4433 
4393 

4311 
4286 

310 
261 

182 

188 
118 

85 
128 
444 

220 

334 
291 
83 

264 
202 
264 

179 
249 

United States Board of Tax Appeals: 
Decisions of- 

List of acquiescences and nonacquiescences 
Review by circuit court of appeals 

V. 
Vessels: 

Air, passage tickets, stamp tax application 
American, foreign trade earnings, subsidiary's compensation, 

consolidated income deduction 

4478 
4278 

4456 

4253 

1 
222 

429 

334 

Waiver of statute of limitations. (See Limitation period: 
Waivers. ) 

Washington: 
Gasoline tax, deduction 

Property taxes, accrual date 
Waterworks, depreciation computation 
Widow's trust income in lieu of dower 
Wisconsin gasoline tax, deduction 
Withholding at source: 

Bonds, tax-free covenant clause, example 
1923 taxes, obligor of tax-free covenant bonds, 25 per cent 

reduction 

4426 
4324 

4322 
4421 
4361 

4392 

106 
94 

195 
306 
129 
195 

310 

261 
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