
SPECIAL AITENTION is directed to the cautionary notice on this page that puh- 
hshed rulings of the Bureau do not have the force and effect 

oI Treasury Decisions and that they are appBcable only to facts presented in the published case 

Treasury Department::::: Bureau of Internal Revenue 

Internal Revenue Bu, 'n 
I 

Cumulative Bulletin I 2- I B R 
JULY — DKCKMSKR, 1930 

IN THIS ISSUE 

Introductory Notes . . ~ ~ ~ ~ 

Contents. . . . . . ~ ~ ~ . ~ 

Rulings Nos. 4684-4887— 
Board of Tax Appeals . . ~ 

Income Tax- 
Part I (1928 Act) . ~ 

Part II (1926 Act). . . , . ~ 

Part III (1924 Act) 
Part IV (1921 and Prior Acts) . 

Sales Tax. . . . . . . . . ~ 

Estate Tax . . ~ ~ ~ ~ ~ ~ ~ ~ 

Capital Stock Tax ~ o ~ ~ ~ ~ 

Miscellaneous Tax ~ ~ ~ ~ ~ ~ ~ 

Miscellaneous. . . . . ~ 

Index 

Page 

III 
V-VII 

~ ~ ~ ~ ~ ~ 1 88 

89-163 
164-273 
274-288 
289-413 
414-424 
425-436 
43?-446 
447-451 
452-463 
465-474 

The rulings reported in the Iaternsl Revenue BuUetin ere for the information of taxpayers end tbeb counsel as 
showing tbe trend of ogicial opinion in the administration of the Bureau of Internal Revenue; tbe rulings other than 

Treasury Decisions have none ol the lorce or cgect of Treasury Decisions aad do not commit the Department to 
any interpretation of the law which bas not been formssy approved and promulgated by the Secretary of tho 

Treasury. Each ruliag embodies the administrative application of the law snd Treasury Decisioas to the entire 

state of facts upon which a particular case rests. It is especiaUy to be noted that the same result will not noses. 
eerily be reached in another case unless as the material facts are identical with those of the reported case. As it is 
not always feasible to publish a complete statemeat of the facts underlying each ruling, there can be no assurance 

that any aew case is identical with the reported case, As bearing out this distinction, it may be observed that the 
rulings publishes from time to Ume may appear to reverse rulings previously pubUsherL 

OtUcers of the Burenu ol Internal Revenue are especiasy cautioned sgaiast reaching a condusion in sny case 
merely on the basis of similarity to a published ruling, and should base their judgment on the application of aU per- 
tinent provisions of the law sud Treasury Decisions to aU the facts in each case. These rulings should be used as aids 

in studying the law snd its formal construction as made in the regulations snd Treasury Decisions previously issued. 
In adiUtion to publishing aU Internal Rovenue Treasury Decisions, it is the policy of tbe Bureau of Internal Revenue 

to publish aU rulings and decisions, including opinions of the General Counsel for tbe Bureso of Internal Revenue, 
which, because they announce s ruling or decision upon s novel question or upon a question in regard to which 

there exists ao previously pablished ruling or decision, or for other reasons. are of such importance as to be of 

general interest. It is also the policy of the Bureau to publish sU rulings or decisions which revoke, modify, amentb 

or agcct ia sny rusnner whatever any publi hed raling or decision. In many instances ophnons of the General 

Couasel for ths Bureau of Internal Revenue are uot of general interest becarse they announce ao new ruling or no 

ncw coastruction of the revenue laws but simply apply ruliags already made public to certain situations of fact which 

are without special signfgcance. It is not tbe policy of the Bureau to publish such otdnions. Therefore, the numbers 

assigned to the published opinions o( the General Counsel lor tho Bureau of Internal Revenue sre not consecutive. 

No unpublished ruling or decision wiU be cited or relied upon by any ofscer or employee of the Bureau of Internal 

Revenue as a precedent in the disposition of other cases. Unless otherwise specigcasy indicated, aU pubUshed 

rulings and decisions have received the consideration and approval of the General Counsel for the Bureau of 

Internal Revenue. 

UNITED STATES GOVERNRIENT PRINTING OFFICE, WASHINGTON: 1931 

pnr sale by tbe Superintendent of Documents, Washington, D. C. - - - See back of title for prices 



The Internal Revenue Bulletin service for 1931 will consist of weekly 
bulletins and semiannual cumulative bulletins. 

The weekly bulletins will contain the rulings and decisions to be 
made public and all Treasury Department decisions (known as Treas- 
ury decisions) pertaining to Internal Revenue matters. The semi- 
annual cumulative bulletins will contain all rulings and decisions 
(including Treasury decisions) published during the previous six 
months. 

The complete Bulletin service may be obtained, on a subscription 
basis, from the Superintendent of Documents, Government Printing 
Office, Washington, D. C. , for $2 per year. 

New subscribers and others desiring to obtain the 1919, 1920, and 
1921 Income Tax Service may do so from the Superintendent of Docu- 
ments at prices as follows: Digest of Income Tax Rulings No. 19 
(containing digests of all rulings appearing in Cumulative Bulletins 1 
to 5, inclusive), 60 cents per copy; Cumulative Bulletins Nos. 1 to 6, 
containing in full all rulings published since April, 1919, to and in- 
cluding December, 1921, as follows: No. 1, 80 cents; No. 2, 25 cents; 
No. 3, 80 cents; No. 4, 80 cents; No. 5, 25 cents. 

Persons desiring to obtain the one issue of Sales Tax Bulletin for 
1920, Bulletin ST — 1 — 20, and the Cumulative Bulletins for January- 
June and July — December, 1921, may procure them from the Superinten- 
dent of Documents at 15 cents and 5 cents each, respectively, per copy. 

Persons desiring to obtain the Internal Revenue Bulletin service for 
the years 1922, 1928, 1924, 1925, 1926, 1927, 1928, 1929, and 1980 may 
do so at prices as follows: 

Cumulative Bulletin I — 1 (January — June, 1922) 
Cumulative Bulletin I — 2 (July — December, 1922) 
Cumulative Bulletin II — 1 (January — June, 1923) 
Cumulative Bulletin II — 2 (July — December, 1928) 
Cumulative Bulletin III — 1 (January-June, 1924) 
Cumulative Bulletin III — 2 (July — December, 1924) 
Digest No. 18 (January, 1922-December, 1924) 
Cumulative Bulletin IV — 1 (January — June, 1925) 
Cumulative Bulletin IV — 2 (July — December, 1925) 

Digest No. 17 (January — December, 1925) 
Cumulative Bulletin V — 1 (January — June, 1926) 
Cumulative Bulletin V — 2 (July — December, 1926) 
Digest No. 21 (January — December, 1926) 
Cumulative Bulletin VI — 1 (January — June, 1927) 
Cumulative Bulletin VI — 2 (July — December, 1927) 

Digest No. 22 (January, 1926 — December, 1927) 
Cumulative Bulletin VII — 1 (January — June, 1928) 
Cumulative BulletinVII — 2 (July — December, 1928) 
Cumulative Bulletin VIII — 1 (January — June, 1929) 
Cumulative Bulletin VIII — 2 (July — December, 1929) 
Cumulative Bulletin IX-1 (January-June, 1980) 
Cumulative Bulletin IX — 2 (July-December, 1930) 

40 cents 
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50 cents 
60 cents 
40 cents 
85 cents 
25 cents 
40 cents 
80 cents 
15 cents 
40 cents 
40 cents 
85 cents 
35 cents 
60 cents 
50 cents 
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60 cents 
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All inquiries in regard to these publications and subscriptions should 

be sent to the Superintendent of Documents, Government Printing 

Office, Washington, D. C. 



INTRODUCTORY NOTES. 

The Internal Revenue Cumulative Bulletin IX — 2, in addition to 
all decisions of the Treasury. Department (called Treasury decisions) 
pertaining to Internal Revenue matters, contains General Counsel's 
opiIuons, and rulings and decisions pertaining to income, estate, 
sales, capital stock, and miscellaneous taxes, as indicated on the title- 

age of this Bulletin, published in the weekly Bulletins (Volume IX, 
os. 27 to 52, inclusive), for the period July 1 to December 31, 1930. It also contains a cumulative list of announcements relating to de- 

cisions of the United States Board of Tax Appeals published in the 
Internal Revenue Bulletin Service from December 22, 1924, to 
December 31, 1930. 

Income Tax rulings are printed in four parts. Rulings under the 
Revenue Act of 1928 are published as Part I, the section headings 
corresponding with the sections of that law and the article headings 
corresponding with the article headings of Regulations 74. Rulings 
under the Revenue Act of 1926 are published as Part II, the section 
and article headings corresponding with the section and article head- 
ings of the Revenue Act of 1926 and Regulations 69. Rulings under 
the Revenue Act of 1924 are printed. as Part III, the section and 
article headings corresponding with the section and article headings 
of the Revenue Act of 1924 and Regulations 65. Rulings under the 
Revenue Act of 1921 or earlier Acts are printed. as Part IV, the 
section and article headings corresponding with the section and 
article headings of the Revenue Act of 1921 and Regulations 62. 

ABBREVIATIONS. 

The following abbreviations are used throughout the Bulletin: 
A, B, C, etc. — The names of individuals. 
A. R. M. — Committee on Appeals and Review memorandum. 
A. R. R. — Committee on Appeals and Review recommendation. 
B. T. A. — Board of Tax Appeals. 
C. B, — Cumulative Bulletin. 
Ct. D. — Court decision. 
C. S. T. — Capital Stock Tax Division. 
D. C. — Treasury Department circular. 
E. T. — Estate Tax Division. 
G. C. M. — General Counsel's memorandum. 
I. T. — Income Tax Unit. 
M, N, X, Y, Z, etc, — The names of corporations, places, or businesses, accord- 

ing to content. 
Mim. — Mimeographed letter. 
MS. — Miscellaneous Division. 
O. or L. O. — Solicitor's law opinion. 
O. D. — Office decision. 
Op. A. G. — Opinion of the Attorney General. 
S. T, — Sales Tax Division. 

(III) 



IV 

S. M, — Solicitor's memorandum. 
Sol. Op. — Solicitor's opinion. 
S. R. — Solicitor's recommendation 
T. — Tobacco Division. 
T. B. M. — Advisory Tax Board memorandum. 
T. B. R. — Advisory Tax Board recommendation. 
T. D. — Treasury decision. 
a and y are used to represent certain numbers, and when used with the word 

"dollars" represent sums of money. 

The practice of promulgating Treasury Decisions that embody 
court decisions relating to the internal revenue has been discontinued. 
Hereafter opinions of the courts, with appropriate headnotes for the 
information and guidance of taxpayers and officers and employees of 
the Bureau of Internal Revenue, will be published in the Internal 
Revenue Bulletin without formal approval and promulgation by the 
Secretary of the Treasury. 

ANNOUNCEMENT RELATING TO BOARD OF TAX APPEALS DECISIONS. 

Under the provisions of the Revenue Acts of 1924 and 1926, relat- 
ing to appeals to the Board of Tax Appeals, the Commissioner may 
acquiesce in the decision of the Board or he may, if the appeal was 
heard by the Board prior to the passage of the 1926 Act, cause to be 
instituted a proceeding in court for the collection of any part of a 
tax determined by the Commissioner to be due but disallowed by the 
Board, provided that such proceeding is commenced within one year 
after final decision of the Board. As to appeals heard by the Board 
after the passage of the 1926 Act, the Commissioner may, within 
six months after the Board's decision is rendered, ffle a petition for 
a review of the decision by a Circuit Court of A. ppeals or by the 
Court of Appeals of the District of Columbia. In order that tax- 
payers and the general public may be informed as to whether or 
not the Commissioner has acquiesced in a decision of the Board of 
Tax Appeals disallowing a tax determined by the Commissioner to 
be due, announcement will be made in the weeldy Bulletin at the 
earliest practicable date. Decisions so acquiesced in should be relied 
upon by officers and employees of the Bureau of Internal Revenue as 
precedents in the disposition of other cases before the Bureau. 

For additional information which will be of assistance in the use 
of the Internal Revenue Bulletin service read the Introductory Notes 
to the latest Digest. 



Ruling. Ruling No. Page. Ruling. Ruling No. Page. 

Treasury decisions: 
429 

4294 
4295 
4296 
4297 
4' 
4299 
4300 
4301 
4302 . 

Court decisicns: 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
211 
212 
213 
214 
2]5 
216 
217 
218 
219 
220 
221 
222-- 
223- 
224- 
225 
226 „ 
227 
228 
229 
230 
231 
232 
233 
234 
235 
236 
2 7 37 
2 38 
23 
240 
241 
242 
243 
24 
245 
24G 
247 
2 48 
249 

IX-28-4700 
IX-28-4694 
IX — 28-4695 
IX — 28 — 4696 
I X-32-4744 
IX-32 — 4745 
I X-35 — 4766 
IX — 37-4779 
IX-41-4800 IX~16 
IK-49 — 4859 

IX-27-4686 
IX-27-4687 
IX-28-4693 
IX-28-4692 
IX-29 — 4713 
IX — 29 — 4703 
IX — 29-4705 
IX — 29 — 4711 
I X-29-4712 
I X-29-4707 
IX-29-4702 
IX-29-4704 
IX — 29-4708 
IX-29 — 4709 
IX-30-4720 
IK-30-4721 
I X-30-4719 
I X-30-4723 
IX-31-4728 
IX-31-4729 
IX-31-4731 
IX-32 — 4735 
IX-32-4 I 3G 
IX-32-4r37 
IX-32-4738 
IX-32 — 4742 
I X — 32-4743 
IX-33-4751 
IX-33-4752 
IX — 33%753 
IX-34-4r56 
IX-34-4757 
IX — 34-4758 
IX-34-4760 
IX-35 — 4765 
I X-35-4768 
I X-39-47S6 
I X-40-4792 
IX-40-4791 
IX-41-4797 
IX-41-4798 
IX-41-4799 
IX — 42-4806 
IX-42-4807 
I X-43-4812 
I X-43-4813 
I X-43 — 4814 
IX — 44-4818 
I X-44-4821 
IX-44-4822 
IX-45 — 4827 
I X — 46 — 4837 
IX-46-4836 
IX-47-4843 
IX-47-4842 

102 
425 
425 
426 
427 
449 
449 
f47 
460 
89 

143 

325 
417 
340 
242 
450 
156 
244 
375 
437 
286 
90 

228 
289 
348 
257 
332 
"53 
362 
260 
275 
269 
249 
283 
416 
420 
422 
441 
192 
r99 
369 
263 
272 
302 
428 
351 
402 
160 
297 
294 
239 
314 
447 
379 
409 
284 
345 
430 
155 
392 
398 
176 
363 
342 
407 
353 

Court decisions — Continued. 
25 0 
25- 
2 
2 
2 
2 
256 
2 57 
2 
2 59 
2 60 
26 
26 
263 
2 
265 
266 

General Counsel's memo- 
randa: 

6616 
7421 
7 
7630 
7678 
7773------ 
799S 
8066 
8156 
8175 
8193 
8209 
8218 
S243 
8 253 
8364 
8374 
8375 
8426 
8432 
8 446 
8474 
8478 
8521 
8 
8565 
8573 
S594 
8618 
8623 
8628 
8650 
8655 
866S 
868G 
8689 
8739 
8763 
8784 
8787 
8826 
SS68 

8902 
Board of Tsx Appeals: r 

689 
1007 
5191 

IX-47-4S44 
IX-0 — 4849 
IK-48-4850 
IX-49-4856 
IX-49-4S54 
IX-50-4864 
IX — 5IM866 
IX — 50 — 4867 
IX — 51-4877 
IX-51-4874 
IX-51-4873 
IX — 51 — 4872 
IX-51-4871 
IX-52-4881 
IX-52-4884 
IX-52-4885 
IX-52 — 4886 

IX-38-4781 
IX-28-4690 
IX~823 
IX — 32 — 4733 
IX-29-4710 
IX-33-4750 
IX-32-4734 
IX — 27-4685 
IX-31-4727 
IX-33 — 4747 
IX — 28-4691 
IX-34-4759 
IX-31 — 4726 
IX — 30-4718 
IX-41 — 4796 
IX — 42- 4804 
IX-32-4739 
IX — 36-4771 
IX-3&4770 
IX-39-4 r S4 
I X-37-4 7 76 
IX-37-4775 
IX-41-4795 
IX — 40-4790 
IX-40-4789 
IX — 43-4811 
IX-45-4826 
IK-44-4819 
IX — 45-4828 IX~7 
IX-46-4834 
IX&8-4848 
IX-47 — 4841 
IX-4G-4833 
IX — 45-4831 
IX — 52 — 4883 
IX — 51 — 4870 
IX-49-4855 
IX — 50-4861 
IX-50-4863 
IX-50-4862 
IX — 51-4S75 
IX-51 — 4S76 
IX-52-4S82 

I X-49-4852 
IX-52-4879 
IX-29-4701 

433 
382 
387 
401 
171 
290 
395 
404 
267 
202 
201 
200 
199 
208 
366 
384 
396 

335 
104 
414 
107 
360 
426 
206 
316 
124 
134 
152 
326 
1GG 
247 
232 
118 
444 
157 
92 

114 
370 
281 
224 
241 
1G9 
127 
168 
354 
180 
164 
112 
214 
211 
03 

3CG 
333 
131 
178 
150 
189 
194 
234 
236 
222 

70 
21 
33 

nces to Board 
s ended Dec. 3 

sad nonacquies 
leiins covering 

of Tsx 
1, 1930, 
ceo ces 
the ea 

1 The contents contain refere 
llsbed only duriag the six month 
of Tax Appeals scquiesceaces 
furnished in tbe curaulstive bul 

ascquiescences 
maiader of the B 
rst herein have 

pub- 
osrti 
bees 

Appeals scquiescences snd no 
iassrauch as references to the re 
contained in the cumulative 1' 

rlier respective periods. 

(v) 



Ruling. Ruling No. Page. Ruling No. Page& 

Board of Tex Appeals — Con. 
6 298 
9 080 

561 
8 51 

I}0042 
10229 
10292 
11179 
&1512 
1 2054 
12068 
1 2398 

12660 
12663 
12741 
12957 
12977 
13097 
13150 
13402 
13600 
13605 
13686 
13852 
14270 
15233 
'5798 
16058 
16218 
16259 
16597 
16598 
16797 
16885 
17216 
17414 
17596 
17660 

17777 

17824 
17827 
17871 
17872 
18273 
18293 
18366 
18534 
18599 
18832-------------------- 
18833 
18879 
18S84 
188S5 
18886 
18887 
188S8 
19198 
19247 
19256 ------- —----------- 
19257- -- -- - — — — - - - - - - -— 
19391 
19545 
19560----------- — — —---- 
19582 
19641 
1 9649 
19727 
19803 
19809 
19847 
19858 

19933 

20078 
2 
20 178 
20202 
204 

Ix-ao-4vsa 
IX-47-4839 
EX-30-4716 
IX-52- 4879 
IX-89 — 4783 
IX — 36 — 4769 
IX — 45-4825 
IX-49-4S52 
IX-30-4716 
IX — 39-4783 
IX-41-4794 
IX — 36-4769 
IX-43-4809 
IX — 30-4716 
IX — 29 — 4701 
IX-30-4716 
EX-34-4754 
IX — 39 — 4783 
IX — 32- 4732 
IX-34-4754 
IX-35-4762 
IX-50-4860 
IX-29-4701 
IX-42 — 4803 
IX-30-4716 
IX — 31-4725 
IX — 30-4716 
IX-33 — 4746 
IX — 40-4788 
IX-48-4846 
IX — 46-4832 
IX — 52 — 4879 
IX — 37-4773 
IX-37-4773 
IX — 32 — 4732 
IX — 30-4716 
IX — 36-4769 
IX-40-4788 
IX — 45-4825 
IX — 51-4869 

IXMZ-4839 

IX-47-4839 
IX — 43-4809 
IX-40-4788 
IX40-4788 
IX-3&-4769 
IX-36 — 4769 
IX-39-4780 
IX-30-4716 
IX — 46 — 4832 
IX — 30-4716 
IX — 30-4716 
IX-50-4860 
IX-48-4846 
IX48-4846 
IX — 48 — 4846 
IX — 48-4846 
IX-4S-4846 
IX — 43%809 
IX-36-4769 
IX-36-4769 
IX — 35-4762 
IX — 39-4783 
IX — 34-4754 
IX-33-4746 
IX-36-4769 
IX-37 — 4773 
IX-33-4746 
IX-43 — 4809 
IX-52-4879 
IX-37 — 4773 
IX-31 — 4725 
IX-34-4754 
IX-43-4809 
IX-30-4716 
IX-4 1-4794 
IX-4 1-4794 
IX — 31-4725 
IX — 43 — 4809 
IX-52-4879 
IX-33-4746 

3 
41 

26& 68 
28, 29 

19 
13 
68 
67 
57 
19 

31, 76 
37 
19 
45 
45 
83 
47 
19 
86 
79 
63 
13 
45 

1 
6, 61 

58 
21 
68 

44, 88 ' 
2 

60 
70 
70 
70 
10 

6, 61 
5 

( 

20 

54, 24 
42, 79 

13 
14 
6 

58 
76 
76 

55, 84 
'33 
33 
33 
33 
33 
18 

3, 39 
47 
13 
19 
61 
74 
13 
70 
74 
67 
38 
46 

40, 78 
18 
15 

6, 68 
87 
72 
68 

15, 19 
84, 68 

85 

IX-35-4762 
IX-47 — 4839 
IX-34-4754 
IX-40-4788 
IX-~762 
IX-31-4725 
IX-48-4846 
IX-86 — 4769 
IX — 36-4769 
IX-36-4769 
IX-36 — 4769 
IX-36-4769 
IX — 36-4769 
IX — 36-4769 
IX-36-4789 
IX — 36-4769 
IX-36-4769 
IX-36 4769 
IX-32-4732 
IX-52-4879 
IX' — 49 — 4852 
IX — 39-4783 
IX-34-4754 
IX-28-4689 
IX — 30-4716 

IX — 38-4780 

21998 
22015 
22109 

22251 
22314 
22372- ---- 
22421 
2 
22455 „„ 
22505 
22722 
22753 
22754 
23120 
23211 
23221 „ 
23609 
23894 
23937 
24105 
24271 
24282 
24284 
24285 
24352 
24354 
24356 
24401 
24482 
24483 
24484 
24513 
24641 
24711 
248 78 
25000 
25149 
25255 
25262 
25449 
25554 
25565 
25729 
25783 
25960 
26118 
26182 
26163 
26175 
26267 
2 
26 269 

5 2636 
26433 
2 6458 . 

IX-51 — 4869 
I X — 29-4701 
IX-41 — 4794 
IX — 30-4716 
IX-27-4684 
IX-~762 
IX — 36- 4769 
IX-30-4716 
IX-40 — 4788 
IX-37-4773 
IX — 30-4716 
IX — 29-4701 
IX — 36 4769 
IX-36-4769 
IX — 29-4701 
IX — 33 — 4746 
IX — 41 — 4794 
IX-40- 4788 
IX-34-4754 
IX — ~762 
IX — 41 — 4794 
IX-29 — 4701 
IX — 29-4701 
IX — 37 — 4773 
IX-37 — 4773 
IX-48-4846 
IX — 48-4846 
IX — 52 4879 
IX — 39-4783 
IX-50-4860 
IX-50-4860 
IX-50-4860 
IX-39- 4783 
IX — 43-4809 
IX-27-4684 
IX-34-4754 
IX-49-4852 
IX&3-4809 
IX-36-4769 
IX-33-4746 
IX-49-4852 
IX-39-4783 
IX&3-4809 
IX-37-4773 
IX-50-4860 
IX-32-4732 
IX-5 1-4869 
IX-49-4852 
IX-32-4732 
IX-5 1-4869 
IX-30-471 6 
IX-30-4716 
IX-30-4716 
IX-~732 
IX-49-4852 
IX-a9-4zsa 

Bosrd of Tsx Appeals — Con. 
20509 
20555 
20857 
20659 
20681 
20756 
20925 
209 32 
209 33 
20 934 
20935 
20936 
20937 
20938 
209 39 

20941 
20 942 

~ 20955 
21115 
21116 
21196 
21268 
21489 
21782 

21808 

71 
68 
60 
67 
57 
57 
65 
87 
57 
57 
57 
59 
57 
56 
78 
15 
78 
19 
58 

61, 82 
62 

Bv, 
68, 

75, 78 
83 
4 

63 
82 
72 
71 
77 
45 
70 
82 
4 

72 
20 
20 
18 
19 

51, 82 
59, 85 

47 
32 
78 
18 
4 

70 
70 
4 

36 
35 
39 
83 
83 
83 
14 
61 
72 

11, 12 
41, 79 

55 
56 
35 
16 
39 
71 

49, 65 
26, 30 
3, 67 
'77 

59, 85 
86 
13 
82 
82 



VII 

Ruling. Ruling No. Page. Ruling. Ruling No. Page. 

Board of Tax Appeals — Con. 
26459 
26507 
26571 
26941 

26996 

27010 
27 
27 271 
27 272 = 
27273-- 
27602 
27702 
27704 
27894 
27956 
28250 
28263 
28293 
28294 
28295 
28333 
28361 
28421 
284 
28516 
28542 

28661 
28742 
28743 
28918 
28934 
28937 
28i}52 
28979 
29111 
29140 
29180 
29208 
29270 
29330 
29452 
29479 
294 0 80 
2J493 
29547 
29554 
29583 

30033 
30142 
30165 
30175. 
30350 
0506 

30G38. 
30690 
30691 
30915 
30916 
310 ' 64 
31263 „ 
31855 
3192 6 
31949 
319 68 . 
32016 
32075 
320 5 
3214 
32385 „ 
327!J7 
32850 „ 
32884 
29ti5 

3297 L 
32997 

IX-39-4783 
IX-29-4701 
IX-34 4754 
IX-52- 4879 
IX-52-4879 
IX-30-4716 
IX-41-4794 
IX — 33-4746 
IX-4 1-4794 
IX-34-4754 
IX-34-4754 
IX-34 4754 
IX — 27-4684 
IX-52-4879 
IX-52-4879 
IX-30 4716 
IX — 41-4794 
IX — 51 — 4869 
IX-46-4832 
IX-39-4783 
IX-39-4783 
IX — 39-47S3 
IX — 52-4879 
IX-48 — 4846 
IX-4 1-4794 
IX-29-4701 
IX-31-4725 
IX — 48-4846 
IX — 35-4762 
IX-49-4852 
IX-46-4832 
IX — 46-4832 
I X-40-4788 
I X-41-4794 
IX — 51-4869 
IX-27-4684 
IX-30-4716 
IX-34-4754 
IX-34-4754 
IX — 48-4846 
IX — 31-4725 
IX-50-4860 
1X-39-4783 
IX -41-4794 
IX-37-4773 
1X-37-4773 
IX-45-4825 
IX-46-4832 
IX-28-4689 
IX — 33-4746 
IX — 36-4769. 
IX-30- 4716 
IX-41-4794 
IX-32-4732 
IX-30-4783 
IX-41-4794 
IX-29-4701 
IX40-4788 
IX-3~716 
IX-30-4716 
IX-40-4788 
I X-45-4825 
IX-32-4732 
IX-29-4701 
IX-36-4769 
IX-33-4746 
IX4?-4839 
IX — 37-4773 
IX-31-4725 
IX 51-4869 
IX — 38-4780 
IX-30-4716 
1X — 43-4809 
IX-29-4701 
IX-29-4701 
IX-34-4754 
IX-28-4689 
IX — 29 — 4701 
1 Y-39-4783 

5 
38 
3 

24 
24 
72 
50 
73 
47 
14 
5 

86 
84 
8 
8 

57 
78 

78, 80 
67, 76 

14 
45 
65 
35 

73, 75 
21 
15 
70 
64 
18 

59, 85 
25 

4 
72 
6 

23 
72 

77, 83 
16 
3 

64 
16 
66 
2 

17, 30 
70 
70 
48 

67, 76 
51, 82 

84 
51 
20 
36 
11 
76 
71 
13 
69 
59 
59 
84 
49 
17 
19 
37 
13 
9 

28 
GG 

42 
G, 59 

10 
20, 48 

27 
65 
58 

51, 82 
32 
43 

Board of Tax Appeals — Con. 
32998 
33165 „ 
33183 
33608 
33575 
33724 
33725 
33872 
33 
33974 

1 
34036 
34196 
34226 
34364 
34370 
34371 
35148 
35159 
35160 
35796 
35942 
36290 
3G292 
36759 
36771 
37180 
37633 
37745 
37930 
38453 
38607 
38833 

39411 
39451 
39743 
39872 
39948 
40165 
40963 
41521 
41691 
41867 
41873 
42492 
44954 
45481 
45556 

Office decisions (I. T. ): 
2 540 
2541 
25 
254 
2o44 
2 545 
2546 
2547 
2548 
254 
ccI QoJO 
2551 
25 52 
2553 

Once decisions (MS )' 
1 04 
1 
1 08 
1 
108 
109 

M!rneographs: 
38 14 
381o 
3819 
3838 

IX — 39-4783 
IX-39-4783 
IX-50-4860 
IX-32-4732 
IX 31 — 4725 
IX-36-4769 
IX-36-4769 
I X-36-4769 
I X-30-4716 
IX — 52-4879 
IX-5'2-4879 
IX-31-4725 
IX — 35-4762 
IX-29-4701 
IX-36-4769 
IX-30-4716 
IX-30-4716 
IX — 34-4754 
IX-52 — 4879 
IX — 52-4879 
I X-31-4725 
I X-50-4860 
IX-52-4879 
IX — 52 — 4879 
I X — 33 — 4746 
I X-52%879 
IX-27 — 4684 
IX-33 — 4746 
IX — 34-4754 
IX-34-4754 
IX-41-4794 
IX-41-4794 
IX — 32-4732 
IX — 29-4701 
IX — 50 4S60 
I X — 38-4780 
IX-46-4832 
IX-45%825 
I X — 48-4846 
I X — 39-4783 
IX-31-4725 
IX — 52-4879 
IX-414794 
IX-5~860 
I X-30-4716 
I X-36-4769 
I X — 52-4879 
I X-46-4832 
IX — 43-4809 

I X-30-4722 
I X — 33-4749 
IX — 35 — 4763 
IX — 35 — 47G4 
IX-37%774 
I X-39-4785 
IX-42 — 4805 
I X — 43 — 4810 
IX-44 — 4817 
IX-44~20 
IX-47-4840 
IX-49-4853 
I X-50-4865 
IX-52 — 4880 

IX — 28-4699 
IX-32-4740 
IX-37-4777 
IX — 41-4801 
IX-45 — 4829 
IX-49-4857 

IX-29-4715 
IX-30-4717 
IX-34-4755 
IX-46-4835 

( 
IX-28-4697 
I X-29-1714 
IX-52. 4887 

Miscellaneous 

61 
15 
22 
31 
44 
68 
68 
25 
64 
15 
29 
54 
63 
18 
38 
22 
22 
47 
6 
6 

40 
11 
24 
24 
19 
4 

72 
75 
79 
47 
47 
67 
39 
25 
22 
59 
76 

36, 37 
64 
7 

83 
4 

47 
71 
46 
47 
76 
50 
73 

347 
299 
126 
142 
1G3 
144 
122 
120 
148 
360 
123 
146 
332 
101 

452 
453 
454 
455 
456 
45? 

459 
14S 
116 
137 
458 
458 
461 
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Cumulative Bulletin. Ruling Noe. 
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December, 1919 (No. 1) 
January — June, 1920 (No. 2) 
July — December, 1920 (No. 3) 
January — June, 1921 (No. 4) 
July — December, 1921 (No. 5) 

Sales Tax: 
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January-June, 1921 
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January — June, 1925 (No. IV — 1) 
July — December, 1925 (No. IV — 2) 
January — June, 1926 (No. V — 1) 
July — December, 1926 (No. V — 2) 
January — June, 1927 (No. VI — 1) 
July — December, 1927 (No, VI — 2) 
January — June, 1928 (No. VII — 1) 
July — December, 1928 (No. VII — 2) 
January — June, 1929 (No, VIII — 1) 
July — December, 1929 (No. VIII — 2) 
January — June, 1930 (No. IX — 1) 
July — December, 1930 (No. IX — 2) 
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656-1033 
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1369-1710 
1711-1996 

1-112 
113-265 
266-356 

1-383 
384-665 
666-956 

957 — 1276 
1277 — 1641 
1642 1949 
1950-2251 
225W2523 
2524-2813 
2814 — 3026 
3027-3291 
3292 — 3557 
3558-3784 
3785 — 4052 
4053-4248 
4249 — 4487 
4488-4683 
4684-4887 
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BOARD OF YAX APPEALS. 

CUMULATIVE LIST OF ANNOUNCEMENTS RELATING TO 
DECISIONS OF THE UNITED STATES BOARD OF TAX 
APPEALS PUBLISHED IN THE INTERNAL REVENUE BUL- 
LETIN SERVICE FROM DECEMBER 22, 1924, TO DECEMBER 
81, 1930, INCLUSIVE. 

'Il — 52-4879 
The Commissioner acquiesces in the following decisions of the 

United States Board of Tax Appeals: 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

A. 

Aaron, Theodore 
Abattoir Realty Co 
Abbcville Cotton Mills 
Ackertnan-Johnson Co 
Acme Min~, Inc 
Acme, Palmers k DeMooy Foundry Co 
Acorn Refining Co 
Adams, Alva, estate of 
Adams, Alva B. , executor 
Adams, B. G 
Adams Motor Co 
Adamson, Charles B. , trustee 
Adamson, Henry 
Adasl'in, Herman 
Adler Co. , The 

13055 
3346 

11903 
9265 
1598 
4211 
1929 

14544 
14544 
4361 
3522 

'7780 
21860 
9591 

10847 
3078 

9229 
3718 
7476 
7343 

11838 
1164 

13605 
1907 

12075 
12616 
5656 
9092 
7290 
7289 
8690 

556 
3 415 

10 646 
11 820 
6 1065 

1126 
2 253 

17 1324 
17 1324 
5 113 
4 589 

10 763 
17 17 
8 460 

10 849 
8 787 
8 1260 
3 705 
7 305 
7 1230 

12 1252 
1 837 

18 1287 
4 1184 

12 1238 
12 1238 
9 347 

10 213 
7 1256 
7 1256 
8 693 

In the Internal Reve- 

Adler, Siegmund 

A. G. k, S. Mining Co 
Aguilar Land Association, The 
Ajax Coal Co 
Ajax Enameling k Foundry Co 
Akron Rubber Mould k Machine Co 
Alabama Coca-Cola, Bottling Co 
Alabama Cooperage Co 
Albia Box 4 Paper Co 
Alexander County National Bank 
Alexancler County Savings Bank 
Alexander Manufacturing Co 
All America Cables, Inc ' 
Allen, EI. A 
Allen, Mrs. H. A 
Allen et al. , James A. , executors ' 

(1) 

i Ruling No. 4373 in ludes all arquiesconco snd nonacquiescence notices published 
nue Bullotin service to cnd including December 31, 1930. 

r Acquiescenco relates to all issue- except ss to teutative tax. 
& Estate tsx docision. 



AGQEIEscENGEs — Continued. 

Taxpayer 
Docket 

No. 

Board of Tsx Appeals. 

Volume. Page. 

Allen, Louis 
Allerton, Robert 
Alliance Milling Co 
Ailing & Cory Co. ' 
Alsop, Edward B. , estate of ' 
Alsop, Edward H. , executor 2 

Aluminum Flake Co 

American Auto Trimming Co. et al 
American Box Co 
American Colortype Co 
American Cream of Tartar Co 
American Creosoting Co. , Inc 
American Feature Film Co. ' 
American Felt Co 
American Fruit Growers, Inc 
American Hawaiian Steamship Co 
American-Lace Manufacturing Co 
American La Dentelle, Inc 
American Manganese Steel Co 
American Mills Co 

American National Bank of St. Paul 

American Packing Co. , Inc 
American Photo Player Co 
American Seating Co. ' 
American Seating Co. ' 
American Seedless Raisin Co 
American Show & Entertainment Co 
American Steel Co 
American Stone Co 
American Telegraph & Cable Co 
American 3 Way Luxfer Prism Co. , Inc 
American Trust Co. , administrator ' 
American Trust Co. , trustee 
American Valve Co 
American Warehouse Co 
Ames, Charles Lesley, executor 
Ames, Charles W. , estate of 
Ames, John S 
Amigo Coal Co 
Anamosa Farmers Creamery Co 
Anderson, Alden 
Anderson, Isabel 
Anderson, John, estate of 
Anderson & Gustafson 
Anderson-Harrington Coal Co 
Anderson & Lind Manufacturing Co 
Anderson, Gustave E. , trustee 
Anderson Lumber Co. , J. F 
Andrews, Effie, estate of 4 

Andrews et al. , James M. , executors ' 
Angelo Co. , G 

4 Acquiescence relates to all issues except the third issue. 
4 Estate tsx decision; acquiescence relates only to 1012 trust. 
4 Acquiescence relates to issues involving officers' salaries and legal 
4 Acquiescence in decision in so far ss it relates to inclusion in in 

taxpayer in 1915 for invention on which patents were pending, (2) 25 
4 Acquiescence relates to fust issue of decision. 
4 Estate tax decision. 

383 
16431 
15649 
6606 
6519 
6519 

8444 
3430 
5418 
7901 
2078 

17777 
4437 

14882 
9043 
4225 
8293 

611 
8145 
1994 

( 

14702 
30751 
33212 

1173 
1290 
4772 

14676 
15725 
7679 
8368 

10898 
2967 
5935 

12962 
29173 
4696 

29330 
10520 
10520 
8895 

11684 
29352 
16058 
1394 

32561 
1556 

743 
3074 

32561 
9103 

13096 
13096 
10869 

2 
13 
10 
7 
7 
7 
6 

6 
. 3 
10 
2 

12 
11 
18 
11 
7 
8 
1 
7 
2 

14 

2 
4 

14 
15 
5 
7 
9 
2 
9 

13 
18 

4 
19 
14 
14 
9 
8 

13 
19 
5 

10 
3 
6 
2 

10 
15 
13 
13 
12 

1313 
1385 
457 
574 
848 
848 

1193 
1007 
824 

1276 
847 
247 

1271 
509 
635 

13 
419 
575 
659 
460 

476 

195 
419 
649 
328 
452 
954 
641 
242 
991 
571 
105 
580 

1204 
8 

1067 
1067 
1336 
598 
907 
371 

27 
' 1376 

531 
759 

1297 
1376 
475 
651 
651 
460 

expenses. 
vested eapi 
00 for counse 

, 000 paid hy tal of (1) $25 
1 fees. 



AcQUIEscENcEs Continued. 

Taxpayer. 
Docket 

No. 

Board of Tax Appeals. 

Volume. Page. 

10869 
25958 
25960 
19247 
1368 

Angelo Fruit Co. , G 
Angier, Edward H 
Angier Corporation ' 
Anglo California Trust Co. , trustee 
Anniston City Land Co 
Anthracite Trust Co. , administrator estate of John 

Joseph Brown, deceased ' 
Anticich, Grego A 
Antonoplos, George 
Antonoplos, East 
Apartment Corporation 

Appn, lachian Realty Co 
Appell et al. , Albert J. , executors 
Appell, Jacob, estate of 
Appleby, jr. , Scott B 
Applegs, tc, Ralph Andrew, executor 
Aragon Mills 
Aranas Compress Co 
Arcade Department Store, Inc 
Archbald, jr. , et al. , R. W. , executors 
Archbold, John F. , executor 4 

Archer Paper Co. , The 

Archer-Strauss Rubber Co 

4947 
19057 
3925 
4013 

( 
26571 
29140 

9685 
7041 
7041 

25046 
7970 

18044 
4378 
6298 
4695 
8629 

342 
17194 
25188 
13023 
14750 
21952 
28227 
329( 

3297 
1984l 

1574 
2468 
4943 

12733 
5650 
2296 

15485 
3377 

17871 
2505 

10983 
25797 

4725 
195 

4409 
24312 

4483 
1976 

16655 
24376 
24375 
24377 

Ardis & Co 

Armistead, D. L 

Armstrong, Bird 
Armstrong, E. A 
Armstrong, J. H 
Art Brass Co 
Arter Paint & Glass Co 
Arthurs, W. C 
Art Metal Construction Co 
Associated Building Co 
Associated Dental Supply Co 
Associated Gss & Electric Co 
Atkins, Alma Foster 
Atkins, John B. , estate of 
Atlantic City Electric Co. ' 
Atlantic Coast Line R. R. Co 
Atlantic Coast Line R. R. Co. s 

Atlas Plywood Co 
Atlas Tack Co 
Atterbury, Grosvenor ' 
Aubrey, George A 
Auchincloss, J. Howland, executor 
Auditorium Co 
Auerbach, Salo 

Ault & Wiborg Co 

Ault & Wiborg Co. of New York 
Ault & Wiborg Co. of Uruguay 

4 Acquiescence does not relate to decision regarding 191S taxes of Angier Mills. 
' Estate tax decision. 
' Estate tex decision; acquiescence relates to third issue of decision. 
4 Acquiescence relates to all issues except affiliation witb American Gas & Electric Co. 
4 Acquicsceuce relates to first issue of decision. 
4 Nonac&iuiescence notice in the case of Grosvenor Atterbury (C. B. IV-1, 4) recalled. 

12 
17 
17 
18 
2 

3 
18 
3 
3 

17 
12 
10 
10 
18 
10 
17 
8 

18 
4 
8 
1 

9 
12 

13 

6 
1 
6 

15 
2 
3 
4 

14 
9 
2 
9 
9 

15 
2 
9 

17 
9 
1 
8 

11 
5 
2 

10 
17 
17 
17 

460 
1081 
13?6 
468 
526 

486 
513 

1236 
1236 
876 

52 
1225 
1225 
565 
705 
257 
155 

1172 
483 
919 
634 

809 
679 

1248 

384 
296 
384 
583 

1256 
374 
493 
863 

1022 
263 
140 
140 

1084 
892 

1193 
156 

1322 
1G9 
70 

947 
163 
67 

183 
665 
o65 
6G5 



AcQUIEscENcEs — Continued. 

Taxpayer Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Austin, A. Plumer, estate of 
Austin Co. , M. B 
Authier, Joseph P 
Auto Specialties Manufacturing Co 
Autovent Fan k Blower Co 
Avery, Thomas J 
Avon Mills 
Avon Street Trust 
Axelrod, Herman 
Ayer, Charles F 
Ayer, William P. F 

B. 
Bach, L. , estate of 
Backus 4 Sons, jr. , A 
Badger Talking Machine Co 
Bahr, W. A 
Bailey, John W 
Baillie, Alexander 
Baillie, Mrs. Alexander 
Baird, James 
Baird Machine Co. , The 
Baker Lumber Co 
Balaban k Katz Corporation 
Balfour, Sir Robert 
Bamert, E, T 
Bank of Brady 
Bank of Commerce 
Bank of Hartsville, The 
Bank of London 4 South America, Ltd 
Bank of Rockingham 
Banna Manufacturing Co 
Banse, Andrew 
Banta Refrigerator Co 

Bardwell, Pritchard k Co 

Barker, George E. , estate of 
Barker, O. B 
Barkley, G. C 
Barnard, Mrs. C. J 
Bsrnes Coal & Mining Co. and Columbus Coal 4 

Mining Co 
Barnett, A 

Barnette, Katherine Wilkinson, sole and only heir ' 
Barrows, Fletcher L 
Barry, E. J 
Barry, John Anthony 
Bartley, R. A 
Barton k Willson, Inc 
Bartron, H. J 
Bass Publishing Co. , J. P 
Bastrop Mercantile Co. , Ltd 
Batson-Cook Co 
Baumann et al. , Max, executors 
Baumhoff, George W 

~ Acquiescence relates to issues 2 an1 4 of decision. 

9357 
14883 
2778 

10449 
15928 

240 
27688 

6246 
4459 

22505 
6442 

16230 

10637 
3777 

10239 
5020 
3901 
4784 
4783 
9393 

201 
3271 
5386 
2344 
3227 
1899 
4800 
999 

( 
22015 
24282 

4682 
762 

20502 
17164 

( 
36771 
41521 

8728 
3583 

24352 
22454 

3209 
28743 

( 
16379 
16743 
3158 

99 
1724 
2623 

11913 
2721 

11742 
8124 
5458 
6981 
1624 

10 
13 
5 

9 

5 
11 
7 
3 

18 
7 

10 

9 
6 
8 

10 
3 

12 
12 
4 
2 
2 
6 
2 
8 
3 

10 
1 

17 
3 
1 

16 
15 
20 

13 
3 

1$ 
18 

3 
18 
16 

1 
2 
4 

13 
3 

12 
7 
6 
8 
3 

1055 
867 
736 
455 

282 
958 
143 
553 
927 
324 

11 

1404 
590 
455 
637 
362 

1209 
1209 
399 

1089 
907 
610 
747 

1099 
391 
73 

920 

1263 

1137 
1037 

68 
1038 

350 

560 
1182 
855 

1022 

891 
632. 

1390 
1221 

156 
1095 
874 
971 

1262 
728 
529 

1191 
107 
392 



AcQUIEscENcEs — Continued. 

Taxpayer. 
Docket 

No. 

Board of Tsx Appeals. 

Volume. Page. 

Bay Ridge Land & Improvement Co 
Bay Sts, te Securities Co 
Beach Amusement Corporation 
Beacon Coal Co. ' 

Beaver Lumber Co 

Beckcr, S. L 
Becl-er Bros 
Becker Paper Co 
Beeler, Joseph G 

Bekins Household Shipping Co 

Bell, F. R 
Bell, James A 
Bell-Rogers & Zenmurray Bros. Co 
Bellamore, David H 
Belle Isle Creamery Co 
Belle Isle East Side Creamery Co 
Bellingrath, W. A 

Belmont Stone Co 

Belridge Oil Co 
Belt Railway Co. of Chicago ' 
Bemis, sr. , Thomas 
Bendheim, A. M. , estate of 
Bendheim, Henri tta 
Bendheim, Julius, executor 
Benham Ice Cream Co 
Bennie, George E. , estate of s 

Bentley, J A 
Benton County Hardware Co 
Berg Industrial Alcohol Co. , David 
Bergfeld, Carolina 
Bergfeld, Rudolph 
Berizzi Bros. Co 
Berlin, Inc. , Irving 
Bermingham Lumber Co 
Bernard's, Inc. , George 
Bernd, John M 
Bernstein, E. R 
Bernstein, Fannie H 
Bernstorif, Hans 
Bernuth-Lembck. e Co 
Berthold, Elizabeth 
Bessell, Maxwell E 
Bessemer Investment Co 
Best Brewery Co 
Bettendorf, Joseph W 
Bet tens, Albert 
Bickett-Swett Livestock Co 
Bickley, Milton H 
Big Rapids Electric Co 
Big Western Oil & Gs, s Co 
Bill & Co. , Raymond R 
Bills Bros. Memorial Corporation 
Biloxi Packing & Trading Co 

' Acquiescence relates to second snd third issues of decisioa. 
t Acquiescence relates only to issues involving computstioa of aet i 

depreciation restored to income for 1918 sad 1919. 
s Estate tax decision. 

16 
3 

14 
9 
9 
8 
9 

10 
14 
13 
19 
7 
4 
3 

14 
14 
3 

12 

11 
9 
2 
8 
8 
8 
5 

13 
5 

10 
13 
19 
19 
16 
2 
1 
8 
4 
6 
6 
8 

17 
12 
3 
8 

16 
3 
2 

12 
1 
9 
9 

15 
7 

18 

21217 
3685 

18288 
11894 
3534 
9400 
9949 

16954 
4555 
2367 
8618 

21981 
27272 

8859 
1220 
6385 

12317 
12317 
2018 

I' 12410 
L 28531 

6296 
4289 
3100 
7964 
7963 
7964 
3401 

12962 
2512 
9896 

13102 
26459 
26458 
22388 
3049 
2654 
5410 
3340 
1258 
1258 
4054 

17018 
7248 
4971 
5295 

19139 
2035 
1488 
8347 

297 
14868 
7150 

15399 
1346 

1?216 

432 
43 

338 
280 

80 
65 

1260 
523 
980 
353 
881 
621 
687 

1133 
?37 
737 

11 
1159 

127 
304 
255 
158 
158 
158 
97 

105 
314 
869 

1349 
312 
312 

1307 
377 

1201 
716 
291 
323 
323 
787 
599 

1306 
567 

1011 
1354 
378 
535 
326 
544 
737 
427 
320 

1182 
733 

acome for 1918 snd 1919 snd escessive 
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20308 
6721 
3464 
7440 
610 

( 
13686 
16885 

Bingham, Arthur W. , executor' 
Bird, Samuel 
Birkeland, K, B 
Birmingham Trust Jt Savings Co. , executor 
Birn, Henry 

Biscayne Trust Co. , executor 

Bishop, John E. , trustee 
Bishop, Martha J. , executrix' 
Bishop, Roland P 
Bishop, Samuel D. , estate of' 
Bishop, William T 
Bitter Root Stock Farm 
Bixby Co. , Jotham 
Bjornstad, Otto A 
Black River Sand Corporation~ 
Black Jr Yates, Inc 
Blackie, A. W 
Blackstone, D. L. , administrator 
Blair Veneer Co 
Blake, John A, L 
Blitzer, Max 
Bloch, J. H 
Blodget, Fannie H 
Blodget, William, estate of 
Blodget, William, estate of s 

Blodget, William P 
Blodget et al. , William P. , executors 
Blodget el al. , William P. , executors' 
Blodgett, John W 
Blogg Jt Littauer, Inc 
Bloom, David, estate of ' 
Bloom, Jonas 4 

Bloom, Jonas, executor' 
Bloom Bros. , Inc 
Bloomfield, Frederick 
Blow et al. , Adele M. , administrators s 

Blow, George P. , estate of ' 
Bludworth, Mrs. W. M 
Blue Ridge Overalls Co 
Blue River Placer Mining Co 
Blumenthal, S. J 
Blum's, Inc. ' 
Boadwee, Isabelle M 
Boal's Rolls Corporation 
Board, R. V 
Boas, Charles S. , estate of 
Bockhoff, Harry W 
Boericke & Runyon 
Boetticher et al. Emma C. , executors ' 
Bogart, Lacey L. , administrator Leon C. Riggs 

estate 
Boggs, Mary Walker, executrix ' 

~ Estate tax decision; acquiescence relates to deductious for sttorue 
r Estate tax decision. 
s Acquiescence relates to issue 2 of decision. 
& Gift tax decision. 
s Acquiescence relates to 1219 salary issue. 

1001 
259 
209 
245 
416 

1015 
580 
130 
784 
130 
784 

81 
144 
20 

. 490 
8?3 
747 
456 
886 
651 
696 
563 

1243 
1243 
1050 
1243 
1243 
1050 
1388 
427 
933 
933 
933 
710 
298 
872 
872 
495 

1335 
166 

1205 
737 
386 

1205 
799 
650 
522 
560 
684 
616 

16 
4 
8 
5 
1 

18 
18 
14 
13 
14 
13 
10 
14 
12 
18 
2 
2 

12 
5 
9 
3 
6 

13 
13 
18 
13 
13 
18 
13 
3 

20 
20 
20 
10 
6 

16 
16 
7 
6 
8 

12 
7 

17 
11 
16 
18 

2 
8 
3 

19 

29173 
20069 
14007 
20069 
14008 
5777 

15577 
18115 
19933 
3442 
2282 

10401 
6703 
7461 
5443 

10076 
29393 
10344 
28934 
29392 
10344 
28934 
35356 

5297 
35160 
35159 
35160 

9440 
6501 

30077 
30077 

6285 
10210 
6299 

17082 
2523 

10743 
22370 
18534 
1139 
3206 
2981 

32095 

668 
824 

2 
11 

1932 
12309 

ys' fees sud executors' commissions. 
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Boggs, R. H. , estate of ' 

Boggs 4 Buhl, Inc 

Boggs Oil Corporation 
Bogle 5I Co. , Inc. , W. S 
Boker Cutlery k EIardware Co. , Inc 
Bolinger-Franklin Lumber Co 
Bonaparte, Ellen C. , estate of 
Bonneville Lumber Co 
Bonnie Bros. , Inc 

Bonwit Teller dt Co 

Boone, D. W 
Boone, J A 
Boone, Jn, mes D 
Boone, W F 
Booth Furniture dt Carpet Co 
Borden, Spencer, estate of ' 

Borden, jr. , Spencer, executor ' 

Bosshardt, Frank J 
Boston Oldsmobile Co 
Boston Store, Inc. , The 
Boston Structural Steel Co 

Botsford-Constantine k, Tyler 

Boucher-Cortright Coal Co 
Boulden, Charles H 
Bowen, Allan H 
Bowman, H. H. ' 
Bowman, J. W 
Bowman, J. William s 

Boyce Extract Co 
Boyd, H. B 
Boyer Co. , B. F 
Boyne City Lumber Co 
Boynton, Charles T. , estate of 
Boynion, N. H 

Boynton Gasoline Co 

Bradford Co 
Bradley, W. C 
Bradshaw, Rosena W 
Brady, Edwin H 
Braley, E. R 
Braly-Ferguson Gin Co 
Brand, Alfred 
Brand, Philip R 
Brandeis Investment Co 
Brandeis dt Sons, J. L 
Brandenburg, Edwin C. , executor estate of George 

M. Oyster, jr 
Brandon, D. S 
Brannum Lumber Co 
Braucr, Paul, estate of 
Brn, uer et al. , Mary B. , executors 

& Estate tax decision. 
~ Acquiescence relates to deduction of expenses for annual picnic. 

12309 
9269 

18119 
40165 

2208 
13267 
8077 
1652 
3657 
7806 

( 21859 
27824 

l 28700 
3053 
3052 
3051 
3163 

426 
5909 
5909 
4436 

11239 
4216 
836 

9759 
11616 
6764 
7965 
2690 

15850 
7467 

18935 
9327 
6751 
5739 

10495 
840 

9145 

8384 
47 

5621 
7434 

17221 
5399 
8572 
8432 
1545 
1546 

7390 
20124 

2836 
730 
730 

11 
11 
19 
5 

12 
7 
1 
2 

15 

17 

9 
9 
9 
9 
6 
6 
6 

16 
7 
1 

10 
7 
7 
2 

16 
8 

16 
9 
6 
4 

10 
5 

11 

14 
1 
4 
7 

14 
5 
5 
5 
3 
3 

4 
10 
2 
6 
6 

824 

612 
940 
541 

1405 
402 

1101 
489 

1231 

1019 

442 
442 
442 
442 
886 
255 
255 

1262 
114 
970 
602 

565 
1 

490 
1043 
1157 
526 

1157 
34 

1330 
180 
382 
294 

1352 

434 

339 
111 
995 
818 

1153 
1290 
297 
297 

1086 
1086 

108 
1118 
821 
579 
579 
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Bray, Elizabeth J. , administratrix estate of Rich- 
ard Bray 

Bray, Richard, estate of 
Brehmer, August F. W. , estate of ' 
Brehmer et al. , Otto T. , executors ' 
Breevoort Hotel Co 
Brewer, J. R. , administrator 
Brewer, Maggie, estate of 
Brewer Co. , F 
Brewster Laundry 
Brickell, Maude Enella s 

2801 
2801 
5844 
5844 
539 

21393 
21393 

78 
14005 
14321 

( 
11406 
19365 
28186 
11672 
21074 
27921 

I 
13658 
20063 
9173 

27702 
27704 

1905 
1904 
3897 
3896 
3897 

11647 
20527 
13792 
7747 

{ 
13932 
27779 
31427 

7994 
499 

3675 
8191 

11161 
11224 
4947 
6056 

16290 
11162 
12748 
2975 
9748 
7967 

12709 
12703 
11134 
21634 
4937 

10995 
25154 

1037 

9 
9 
1 

17 
17 

1 
10 
17 

12 

11 
14 
17 
14 
14 
10 
20 
20 

2 
2 
7 
7 
7 
8 
9 

13 
10 

13 

6 
1 
4 
9 

10 
10 
3 
4 

14 
10 
18 
4 

10 
8 

14 
9 
9 
4 
8 

16 
6 

Brier Hill Collieries ' 

Briggs & Turivas 
Briggs-Weaver Machinery Co 
Brighton Syndicate No. 1 

BrinkerhoA'-Faris Trust & Savings Co 

Bristol, P. L 
Britain, A. H 
Britain, Mrs. A. H 
Britt, Benjamin T 
Britt, Mary A. , estate of 
Broadhead, Almet N. , estate of 
Broadhead, Sheldon B. , estate of 
Broadhead, William A. , administrator 
Brodbeck, Lucy E 
Bronson, W. S 
Brooklyn Trust Co. , executor I 

Brooks & Sons, M. S 

Brown, Charles 

Brown, Edward T 
Brown, Edwin M 
Brown, Henry I 
Brown, Jacob F. , trustee 
Brown, James 
Brown, James Crosby 
Brown, John Joseph, estate of ' 

Brown, Rives S. , executor 
Brown, R. L 
Brown, Thatcher M 
Brown, Walter F 
Brown, Warren K 
Brown & Brown, Inc 
Brown Co. , H. H 
Brown Coal & Coke Co. , R. L 
Brown Lumber Co 

Browne, Edward I. , estate of 

Brownell, Walter D 
Brownfield, Maro 
Browning, J. T 
Browning Co. , J. M. & M. S 

~ Estate tax decision. 
~ Acquiescence does not relate to net loss deduction. 
s Acquiescence relates to deduction of amounts espensled for resu 

boundaries of petitioner's property and tbe ccst of removing a boiler 
rveying, m 
and installi 

aintaining, a 
ng a new one 

42 
42 

423 
423 
269 
704 
704 
417 
496 
711 

500 

62 
1351 
1173 
797 
801 
306 
127 
127 
53 
48 

414 
414 
414 
969 

1008 
174 
510 

895 
502 

1129 
521 

1036 
1036 
486 

74 
609 

1036 
832 

56 
106 
112 
609 
719 

1370 
1191 
1164 
485 
914 

nd marking 
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Brownsville 45 Matamoros Bridge Co 
Bruce k Human Drug Co 
Bruere, Henry 
Bruin Coal Co 
Bruner Woolen Co. , Inc 
Brunner, Arnold Wxo estate of 
Brunncr, Emma B. , executrix 
Brunton Studios, Inc. , Robert 
Brush, George De Forest 
Bryson, C. A 
Bryson, M. T 
Bryson, T. W 
Buck, Fllen B. , estate of 
Buck, Truman, estate of ' 
Buckeye Brewing Co 
Buckeye Producing Co 
Buedingen, Robert 
Buena Vista Hardwood Co 
Buffalo Forge Co 
Buffalo Steam Pump Co 
Bugher, Frederick H. , estate of 
Bugher et al. , Frederick McLean, executors 
Bull, Archibald H. , estate of 
Bull, Ernest M. , executor 
Bullard, Bernice K 
Bullock, H. E 
Burgess, Richard F 
Burgi, Oscar 
Burgio, A. E 
Burguieres Co. , Ltd. , J. M 
Burke, J. E 
Burke, Thomas, estate of 
Burke Electric Co. ' 
Burkhart, Rosa E 
Burkitt, George W. , estate of ' 
Burley Tobacco Co. of Frankfort 
Burlington Overall Manufacturing Co. , The 
Burns, J. R 
Burns, Samuel 
Burns, W. J 
Burnside Steel Co 
Burr, Jerome P 
Burr, Walter C 
Burtsell et al. , Bertram W. , executors 

Busche, F. C 

Buss Co 
Butler Grocery Co. et al. , James 
Butler Inc. , John W 
Byfiel~i, Gladys R 
Byrd Printing Co 
Byron Shoe Manufacturing Co. , Inc 
Bywaters, K. Hunter 
Bywaters, P. A 
Bywatcrs, R. S 

t Estate tnx decision; nonncquiescence notice published in Cumulat 
s Acquiesrence relntes to issue 5, ns to patent group No. 2, and issu 
s Estate tnx de«ision, 

86942' — 31 — 2 

93 
129 

4055 
176 

7892 
3719 
3719 
7447 
6568 

25155 
25157 
25172 
12988 
17660 
8779 
8779 
5855 
2306 
3170 
3170 
6035 
6035 
6888 
6888 
7566 

13117 
1311 
5782 
4232 
8601 

319 19 
12626 

1697 
2749 
2038 

21311 
2106 

12611 
8673 
4753 
3292 

13099 
13100 
2650 

( 

9447 
10202 
10755 
2952 
5978 
1572 
989 

14902 
463 

6288 
6287 
6289 

1 
1 
8 
1 
6 
5 
6 

15 
9 

16 
16 
16 
12 
13 
15 
15 
6 
3 
5 
5 
9 
9 
7 
7 
7 

12 
3 
6 
4 

12 
19 
13 
5 

11 
3 

13 
2 
5 

13 
12 
3 

11 
11 
6 

320 
342 
787 
83 

881 
lld5 
1135 
727 
171 
485 
485 
486 
434 
415 
435 
435 
335 
503 
947 
947 

1155 
1155 
993 
993 
466 

51 
1134 
1297 

4 
8?9 
743 
781 
558 
275 

1158 
892 
143 

1003 
5?9 

1209 
20 

1005 
1005 
412 

10 1345 

2 
4 
1 
2 

15 
1 
7 
7 
7 

266 
878 

110] 
65 

666 
495 
495 
495 

e (i 
ice Bulletin VIII-l, page 52, recalle4 
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Cadillac Automobile Co. of Illinois 
Cairns, J. J 
California Brewing Association ' 
California Canneries Co 
California Delta Farms, Inc 
Callanan Road Improvement Co 
Calloway, Fuller E. , estate of 
Calloway et al. , Ida C. , executors 
Ca, mden rk Burlington County Ry. Co 
Camden Woolen Co 
Cameron, W. J 
Campen, Fritz B 
Campbell, A. 0 
Campbell et al. , Na, ncy Carver Latnrop, trustees 
Campbell, Nigel Leslie 
Canaan, Harry and Kate 
Ca, ntine, Martin 
Canton Art Metal Co 
Canton Steel Ceiling Co 
Cantrell Co. , The Fred 
Canyon Lumber Co 
Capel, A. W. E 
Capital City Investment Co 

Capitol Hotel Co. s 

Capitol Park Hotel Corporation 
Capitol Securities Co 
Capitol Theatre Co 
Caplis, Mary deceased, estate of ' 
Capps, Lina 3 
Carbo Petroleum Co. 4 

Carey, C. W. s 

Carlisle Garment Co 
Carmichael, D. L 
Carmichael, J. H 
Carney, Richard 

Carney Coal Co. ' 
Carpenter, D. M 
Carpenter, John F 
Carpenter, Mary J 
Carpenter, Mary J. , administratrix 
Carpenter, Maud E. , estate of 
Carr, J. Lawrence 
Carr, Kathleen M 
Carroll Chain Co. ' 
Carroll Mercantile Co. , J. S 
Carter, MacDonald & Miller, Inc 
Cartier, Warren A 

2657 
18143 
3903 
2228 
9820 

13303 
32146 
32145 
4991 

10655 
9313 

21986 
5631 

16617 
373 
304 

16797 
7111 
7112 
3141 
4917 
7069 
5376 
5610 

7705 
3031 
6224 
6720 
4451 
9524 
2432 
3632 

12061 
12493 
7027 

( 
5562 
8496 

11072 
11073 
11071 
11070 
11070 
18282 
18279 

104 

E 
4222 

11744 
12954 
9605 

5 
12 
5 
2 
6 

12 
18 
18 
3 

12 
9 

16 
6 

15 
1 
1 

18 
6 
6 
3 
4 
7 
4 
4 

5 
3 
8 
4 
2 

12 
6 
3 
5 

12 
6 

10 
8 
8 
8 
8 
8 

15 
15 
1 
7 

14 
11 

604 
20 

347 
109 

1301 
1109 
1059 
1059 
602 

1277 
1123 
543 
561 
414 
441 
720 

1109 
446 
446 

1067 
940 

1076 
933 
441 

1160 
75 

287 
983 

1271 
166 
539 

1119 
456 
455 
457 

1397 
675 
675 
675 
675 
675 

1042 
1042 

38 
1157 
522 
900 

r Acquiescence relates to deduction of contribution to State Brewers' Association and affiliation with 
the Bemar Co. 

' Acquiescence does not relate to that part of decision involving application of Ayers decision (1 B. T. A. , 
1135). 

& Estate tax decision. 
4 Acquiescence relates to all issues of decision except fourth issue. 
r Acqu'. escenca relates only to issues 2 and 4 in decision. 
4 Acquiescence relates to issue No. 2 and with respect to fiscal year ended Msy 31, 1917, under issue No. 1. 
r Nonscquiescence notice in casa of Carroll Chain Co. (C. B. IV-1, 4) recalled. 
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Case Plow Works, J. I 
Case, Alvin C 
Cassidy Co. , Inc 
Castle, Frank E. , estate of ' 
Caswell Co. , George W 

Celluloid Co 

Centadrink Filters Co. , Inc 
Central Amusement Co 
Central Auto Market 
Central Savings Bank' 
Central States Coal Co 
Central Wisconsin Creamery Co 
Chamber of Commerce Building Co 
Champion Coated Paper Co 
Champion Stove Co 
Chandler, J. E 
Channon Manufacturing Co. , James H 
Chapin Laundry Co 
Chappelow Advertising Co 
Charleston Security Co. , executor 
Chartiers Creek Coal Co 
Chase, Jepsie 
Chatham 8r, Phenix National Bank 
Chattanooga Mattress Co 
Chatterton dr Son 
Cheeseman, W. C 
Cherokee Ochre Co 
Chicago Acceptance Co 
Chicago Fire Brick Co 
Chicago, Indianapolis 8r. Louisville Ry. Co 
Chicago Insulated Wire 4r Manufacturing Co 

Chicago Railway Equipment Co 

Chicago Starch Co 
Chicago Talking Machine Co 
Chickasha Cotton Oil Co 
Childs k Co. , W. F 
Chisholm's Sons Co. , Wm. (Chisholm Shovel Co. ) 
Choate, jr. , Charles F. , estate of 
Chormann et al. , Agnes B. C. , executors 
Chormann, Frederick, estate of 
Choynski, Herbert 
Christensen, N. P 
Christopher, L. J 
Christopher Co. of California, L. J 
Christopher Co. of Delaware, L. J 
Church k Hoiles Co 
Cincinnati Mining Co 
Citizens Loan Association 
Citizens National Bank 

Citizens Trust Co. of Utica 
Citrus Soap Co. of California 

City Gas Co. of Norfolk ' 

664 
19890 
9368 

24878 
13878 
8543 

19459 
5214 
2418 
8327 
5006 
8735 

13350 
9598 

19279 
870 

4039 
6803 
7650 

12688 
3843 
9652 

35942 
107 

3714 
6057 

20811 
9846 

12764 
11063 
11152 
2380 

( 
3964 

18438 
19427 
12363 
30165 

4127 
1840 

13552 
10345 
10345 
14448 

4380 
8931 

16085 
17448 
3526 
8427 
412 

6148 

3373 
13249 

( 
11730 
14199 

3 
16 
11 
19 
14 

9 
6 
2 
7 

10 
4 

16 
11 
10 

1 
3 
8 
6 

13 
4 

10 
19 

1 
4 
5 

15 
9 

12 
10 
10 
10 
4 

13 
13 
13 
18 

8 
3 

16 
10 
10 
14 

7 
13 
13 
13 

4 
8 
1 
5 

2 
14 

981 
1341 
190 
174 
16 

989 
662 
886 
973 

1408 
1134 
396 
720 
433 
656 
146 
959 
609 

1090 
1269 
984 

1040 
460 
464 
106 
422 
406 
150 
180 

1143 
1195 
452 
487 

1364 
154 

1144 
855 

1070 
71 

920 
920 

9 
625 
729 
729 
729 

1067 
79 

518 
156 

1239 
1155 
468 

~ Estate iax decision. 
' Acquiescence relates to cost oi bank building, its ph7slcsl life fro 

191B value. 
& Acquiescence ln eo far ae decision determines that City Qaa Co. 

Power Co. were affiliated with each other. 

m date of acquisition, snd March 1, 

of Norfollr snd Virginia Ref lwsw & 
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City National Bank 
City National Bank of Commcrce 
City Park Brewing Co 
Clark, A. A. , esto, te of 
Clark, Frank H. , executor 

637 
637 
925 

1085 
425 

453 

491 
555 
460 
356 

1291 
87 

234 
1209 
1410 

49 
934 
934 
429 

1242 

547 
215 
468 
415 
421 

28912 
22111 

7973 
820 

8015 
20103 
36901 

536 
1707 
8049 
5785 
3660 

73 
169 

17294 
28141 

6029 
6929 
6930 
5456 

( 
8603 

16097 
7136 
3801 
6604 
4685 
5930 

11556 
12498 
28049 

1879 
7361 
9238 
7167 
9134 
9133 
4891 
3004 

764 
26672 

5986 
11148 

550 
20916 
17777 
24878 

1414 
5823 
9582 
3209 
9170 

10182 
11133 
5810 
6507 

17 
17 
10 
6 

12 

16 
1 
2 

4 
5 
1 
1 

14 
15 
8 

15 
15 
3 

9 
9 
3 
8 
6 
8 

12 

3 
9 
7 
7 
7 
3 
3 
1 

16 
5 
7 
1 

12 
12 
19 
3 
4 

10 
3 
6 
6 
8 
3 
8 

Clark, Grace Scripps 

Clark, Grace Scripps and Rex B 
Clark, Harold B 
Clark, Lillie M 
Clark k Co 
Clark Co. , James T 
Cleveland Home Brewing Co 
Cleveland Snow-Church Co 
Cleveland Trinidad Paving Co. of Delaware 
Cleveland Trust Co. , trustee 
Cleveland Woolen Mills 
Cline, Mrs. Ella Pipes ' 
Cline, W. D. ' 
Coates, Jane B 
Coatsville Boiler Works 

Cobb, L. S. 
Cockran, H. T 
Cocks-Clark Engraving Co 
Codrington, Ethel M 
Coffin, Irene 

Coffin, Winthrop 

Coghlin Electric Co 

Cohn & Sons Co. , M. ' 
Cohn-Goodman Co 
Cole, W. C 
C ole, Mrs. W. C 
Coleman, James F 
Colitz, Benjamin 
College Point Boat Corporation 
Collins, Fred J 
Collins, W. C. and C. C 
Collins and wife, W. D 
Collinson, John W 
Colmer-Green Lumber Co. ' 
Colonial Creosoting Co. , Inc 
Colonial Trust Co. , executor ' 
Columbia Theatre Co 
Columbus Bread Co 
Columbus Canning Co 
Columbus Coal fct Mining Co 
Colvcrt, Warner L 
Combs, sr. , W. H 
Comey k Johnson Co 
Commercial Co. of Egypt, Inc 
Commercial Furniture Co 

~ Acquiescence relates to issue as to whether proceeds of a note collected in 1919 represents 
that year; also decision as to afth issue. 

s Acquiescence relates to allowance of officers' salaries. 
4 Acquiescence relates to depreciation allowance. 
s Estate tax decision. 

702 

1071 

87 

475 
903 
903 
835 
947 
534 

1426 
102 
913 
561 
256 
247 
174 
622 

1126 
1085 
891 
623 
249 

52 
1163 

71 
income for 
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Taxpayer. Docket 
No. 

Board of Tsx Appeals. 

Volume. 

Coyle, Arthur J 
Cragg, Thomas W 

Craig Oil Co 

Craik, John 
Crampton, Katharine S. , executrix ' 
Crampton Orson L. , estate of ' 
Crandall Horse Co 

Crane, Frederick G. , estate of 

Crane, J T 

Crane, Poose P. , executrix 

Crary et al. , Calvert, executors I 
Crary, Louise B. , estate of ' 
Cravens, Walter 
Crawford Loan & Abstract Co 
Cray, James R 
Crayton, J. S. F 
Cremin, E. F 
Cremin, T. 0 
Crescent Cap Co. Inc 
Crescent Coal dt &lining Co 
Crews, C, W. , estate of 
Crews, David W. , estate of ' 
Crews et al. , Frank H. ' 
Crews, Kate Downing, administratrix 

Crider Bros. Commission Co 

Crilly, Daniel F. , estate of ' 

Crilly et al. , George Snyder, executors ' 
Crocker Co. Inc. , H. S 
Croker, jr. , h, ichard 
Crompton Building Corporation 
Croninger Packing Co 
Crosby, Everett U 
Crosby, Mainard E 
Crosby-Chicago 
Cross Investment Co 

Crossman, Earle L 
Crothers R. A 
Crouse, Calvin 
Crowell Corporation 
Crowell Lumber k Grain Co 
Crown Hill Cemetery Association 

Crown Manufacturing Co 
Crown Willamette Pa er Co p 
Cruger Co 
Crystal Block Coal k Coke Co 

t Estate tsx decision. 

24518 
28293 

( 
9706 

20280 
2283 

11862 
11862 
7924 

( 

10695 
15374 
16789 
27271 

( 

10695 
15874 
16789 
18366 
18366 
8881 
7681 
6864 

11806 
9197 
9198 

10557 
2208 

981 
9010 
9010 
981 

( 

128 
5085 

13847 
17210 
18747 

( 
17210 
18747 
11601 
6096 
4801 

12981 
3764 
2865 

11674 
799 

7052 
19619 
5841 
3717 
5411 
366 

582 
9450 

( 
11858 
81010 
11974 

c 
14518 
31805 

17 
17 

2 
10 
10 
8 

9 

19 

9 

19 
19 
8 

10 
7 

11 
5 
5 

10 
5 
8 

8 

10 

15 

15 
15 
12 
2 

14 
4 

14 
14 

2 

10 
5 

11 
5 
6 
6 

12 

14 
11 
15 

368 
368 

828 

747 
157 
157 

1132 

487 

881 

487 

684 
684 
282 
408 
822 

1875 
1164 
1169 

1 
541 
801 
949 
949 
801 

388 

889 

389 
175 
408 

1056 
345 

1147 
980 
19 

510 
248 

670 
1827 
737 
826 

773 

37 
133 
306 
600 
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Taxpayer. 
Docket 

No. 

Board of Tsx Appeals. 

Volume. Page. 

Crystal Ice Co 

Cuba Grapefruit Co. , Inc 

Cullinan, J. S 
Cullms, n, jr. , Joseph F 
Cullum, Louis W 
Cummings, W. F 
Cunningham & Sons Co. , R. H 
Curlee, W. S 
Curry et al. , Albert, administrators 
Curry, William L. , estate of 
Curtis, Frank G. , estate of 
Curtis, Harriet A. , deceased, estate of 
Curtis, Louis 
Curtiss, George W 
Cusack Co. , Thomas 
Cushman Manufacturing Co. , H. T 
Cuyahoga Co. , The 

D. 

18134 

( 

7954 
15828 
16487 
5914 

29089 
2678 

10640 
7099 
1638 

17780 
17780 
4720 

442 
11164 
2827 
1987 
2143 
8721 

5 
16 
3 
9 

10 
6 

17 
17 
6 
3 

10 
4 
8 
2 
8 

682 

260 

996 
991 
884 

1404 
118 
557 
282 
282 
472 
185 

1036 
269 
828 
89 

401 

Daigger 5r Co. , A 

Dail, jr. , W. H 
Daily News Publishing Co. , The 
Daily Pantagraph, Inc. ' 
Dalriada Realty Co. , Inc 
Dalton, Edward F 
Dalton Gymnasium and Swimming School, Inc 
Daly, David R. , estate of 
Dana Co. , Inc. , William B 
Daniel Bros. Co 
Darling, Jay N 
Darling-Mc Duf Coal Co 
Darrow, Frank D 
Dartt, Co. , C. E 
Dastaguc, F P 
Davis, C. R 
Davis, 1. M 
Davis, Mary Cheney 
Davis, Mrs. W. E 
Davis, Sadie S. , executrix ' 
Davis dr Andrews Co 
Davis Co. , The 
Davis Yarn Co. , Inc 
Dayton Wright Airplane Co 
Dean, Annie L 
Deck Clamp Tank Co 
Deerland Turpentine Co 
DeFord, Union C 
DeForrest, Robert W 
Delano, Eugene, estate of 
Delano, Jennie W. , estate of ' 
Delano, Moreau 
Delano, Moreau and William A. , executors 
Delatour Beverage Corporation 

~ Acquiescence relates only to determinsiion of paid-in surplus 

of deprociai, ion. 
& Estate tsx decision. 

14788 
( 14784 

21115 
4158 
4126 
5275 
1657 

194 
1878 

11064 
10840 
6302 

19866 
929 

1872 
33974 
10299 
2616 

20324 
8219 
3877 
2691 
5497 
6885 

16915 
1552 

11227 
6182 

28483 
33165 
15610 
20178 
11165 
15610 
10892 

st date of 

13 85 
1036 

31 
1173 
905 
615 

54 
1042 

90 
1086 
499 
110 
276 

76 
1324 
1233 

19 
4 
9 
5 
2 
1 
8 

11 
7 
4 

15 
8 
5 

19 
10 

2 
16 
8 
9 
2 
6 
8 

17 
3 

10 
4 

19 
19 
10 
19 
10 
10 
12 

359 
65 

981 
1212 
828 
281 
299 
142 
896 
191 

1236 
889 
595 

1036 
580 

1036 
1036 
412 

and rates organisation 



AcQUIEscBNczs — Continued. 

Tsxpsrer. Docket 
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Bosrd of Tsx Appeals, 

Volume. Page. 

De Lisser, Horace, estate of 
Dell, William A. , estate of ' 
Deltox Grass Rug Co. ' 
Denholm & McY~ay Co 

Dental Co. of America 

Benver & Crown Hill Ry. Co 

Deposit Trust & Savings Bank, executor 
Derby, Hilda Portner 
DeRoy et al. , Abc J. , executors 
DeRoy, Louis J. , estate of 
Berschug, John N. ' 
Des Cogncts, sr. , Louis 
Deshlcr Hotel Co 
Des Moines Improvement Co 
Detroit Egg Biscuit & Specialty Co 
Detroit Opera House, Inc 
Detroit Vapor Stove Co 
Deutsch, Julius W 
De Van & Co 
De Vaux, Norman 

Be Ved, Sanford F 
De Vore, Fred F 
Dewey, Mildred McLean 
Diamond Pillow, Feather & Down Co 
Dibble, Leon N. , executor ' 
Dibble, Louis N. , estate of ' 
Dicenso, Fellipo 
Dickey, Walter S 
Dickey Grocery Co. , L. Z 
Dickinson, E. E 
D:ckinson, Jacob M. , estate of 
Dick!nson, ir. , et al. , Jacob M. , executors 
Diesing, Fred D. , executor 
Dietrich, Gustav 
Dietrick, Herman T 
Dill, Leuis 
Dill & Collins Co 
Dilling Cotton Mills 
Dils Bros. & Co 
Dixie Manufacturing Co 
Dobson, James 
Dockum, Harry A 
Doeriier, Magdalen, beneficiary, etc 
Doernbecher Manufacturing Co 
Doerschuck et al. , George C. , executors and trustees' 
Doerschuck, Gustav J. L. , estate of ' 
Doherty & Co. , Ben C 

Doig, Inc. , Willis, m S 
Domenico Fante's Sons, Inc 
Donaghey Real Estate & Construction Co 

t Estate tsx decision. 
& Acquiescence relates to first issue in decision. 
s Acquiescence relates to issue 2 of decision. 

2459 
25964 

6926 

( 
648 

20950 
8381 

( Ia2 
12195 
27766 
29111 
29111 
18064 
8112 
5025 
8573 

10663 
18088 
5663 
8005 
8630 

18574 
28968 
29740 
19462 
6040 

10012 
12?33 
2528 
2628 

18526 
11637 

156 
5193 

29208 
29208 

548 
836? 
9780 
4568 

26449 
1794 
3575 

475 
868 

3874 
14551 
14887 
19162 
21892 
21892 
10800 

( 
18905 
16312 
4468 
1050 

) 

) 

2 
17 
7 
2 

15 
8 

6 
11 
17 
19 
19 
15 
7 
7 
7 
9 

18 
4 
2 
7 

14 

15 
13 
9 

14 
6 
6 

11 
14 

1 
8 

18 
18 

1 
10 
6 
3 

18 
2 
2 
1 
1 

11 
13 
11 
17 
17 
11 
13 
2 
5 

102 
670 
811 
444 
225 
848 

773 

706 
927 
452 
452 
806 
286 
158 
279 

1865 
587 

1048 
729 
94 

205 

1085 
1876 

1155 
868 
732 
782 
620 

1295 
108 
722 
790 
790 
507 
141 

1871 
65 

688 
127 
988 
641 

1082 
89 

921 
248 

1123 
1123 
812 
256 

1098 
766 
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Donaldson, R. Golden 
Donaldson Co. , Inc. , L. S 
Donaldson Iron Co 
Donaldson Realty Co 
Donalson, Erie M. , executor ' 

Donalson, John E. , estate of ' 
Dorn, Louis, estate of 
Dorn, Rene 
Dorn, R. J 
Dorn & Co. , R. J 
Douglas, George P. and Bessie P 
Douglas Park Jockey Club 
Douty, F. A 
Dowling, Robert E 
Downing Co. , T. D 
Drayton Mills 
Dudley, W. S 
Duffleld et al. , Divie B. , executors 
Duke, Nanaline H 
Dulany, George W. , estate of ' 

Dulany, jr. , et al. , George W. , beneficiaries ' 
Duncan Co. , J 
Dunn, Bessie P 
Dunn, Dewitt C 
Dunn Co. , John A 
Dunn Manufacturing Co 
Dunson Mills ' 
Durabilt Steel Locker Co 
Durkin, P. Frank 
Dustin, Annie M. , estate of s 

Dyer et al. , George R. , executors ' 

E. 

Eagan Mary V. , estate of ' 
Eagle shoe Manufacturing Co. , Inc 
Earle Ellis P 
East lynn Coal Co 
East Market Street Hotel Co 
Eastern Shoe Manufacturing Co 
Eastiack, James L 
Eastland, Thomas B 
Eaton, Charles F 
Eaton, Ezra Z 
Eaton, Malcolm H 
Eckstein, Elsie S 
Eckstein Louis 
Edgar, Clinton G 
Edmonds, Jeanne executrix 
Edmonds, John 4'. , estate of 
Edmunds, J, M 
Edmundson D. Lee 
Edwards Walter A 
Egan & clansman Co. , Inc 
Eggink, Henry 
Ehrlich, jr. , Franz, estate of 

' Estate tsx decision. 
' Acquiescence relates to issue with respect to ststute of limitations 
r Estate tsx decision; acquiescence relates to ttnrd issue of decision. 

80943 
9974 
5762 

25859 
1629 
1629 

11218 
11220 
11219 
18030 

288 
5738 

18829 
11449 
2276 

81064 
19892 
14954 
17254 
20169 
20169 

8152 
18280 
18281 
7020 

15815 
17019 
8121 
3644 
8629 
8351 

29452 
5593 

13565 
12515 
8664 

12163 
4240 
9762 
2685 
2684 
2686 
679 

1171 
9854 
3940 
3940 
1842 

17827 
10021 

581 
6418 
4695 

18 
12 
9 

12 
6 
6 

12 
12 
12 
12 

1 
9 
9 
8 
2 

19 
16 
14 
18 
17 
17 
9 

15 
15 
8 

14 
10 
5 
4 
8 
5 

18 

12 
13 
11 
8 
8 

10 
2 
2 
2 
2 
2 

10 
4 
4 
1 

18 
10 

1 
7 
4 

230 
271 

1081 
271 
455 
455 

1102 
1102 
1102 
1102 
372 
496 
218 
676 
469 

76 
670 

1185 
874 
486 
486 

1216 
1042 
1042 
955 
225 

1150 
289 
748 
919 
711 

875 
24 
96 

116 
796 

1169 
41 

1245 
468 
463 
463 

19 
19 

110 
967 
967 
998 
545 

39 
556 
152 
483 
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Eimer & Amend 
Ekdahl, Harry 
Elba Manufacturing Co 
Electric Appliance Co 
Electro Magnetic Tool Co 
Elfreth, Emily Allen 
Elias & Bro. , Inc. , G 
Elias & Co. , Joseph 
Elkins, Luther 
Elliott, E. M 
Elliott, W. H 
Ellis, Wade H 
Elm City Cotton Mills 
Elm City Nursery Co 
Elmhurst Investment Co 
El Paso & Southwestern Co 
El Paso Electric Co 
El Paso Electric Ry. Co 
Elsasser, Nelson A. , executor ' 
Empire State Finance Corporation 
Emswiler, Charles C. , estate of ' 
Emswiler, Lizzie, executrix ' 

Engineers Oil Co 

Englander, A. L 
Engleman, F. J 
Engleman, M. S 
Ennis-Brown Co 
Entress Brick Co 
Erie Silk Mills 

rwin, J. C 
Erwin, Mrs. J. C 
Escaville, jr. , William M 
Esperson, Mrs. Niels (Mellie) 
Essanbee Mines Co 
Essellen Realty Corporation 
Ettenson Winnig Dry Goods Co 
Evans, Leroy G 

vane, W. L 
Evens & Howard Fire Brick Co 
Evergreen Road Land Co 
Eves, J. C 
Ewald & Co 
Ewing, Joseph NeÃ 
Exchange Bank & Trust Co. of Shreveport, La. , 

administrator 
Exchange National Bank 
Eyestone, Frank E 
Eysenbach, Oscar K 

2270 
24271 

6995 
28543 

7096 
17552 
11954 
20482 
18036 
16693 
10639 
26136 

7636 
6503 

22557 
672 

7049 
7048 

11448 
6805 

19858 
10399 
11395 
14631 

802 
6193 
5981 
8471 

10006 
13718 
10251 
10250 
2333 
7376 
2208 

14406 
362 

7347 
3221 
6797 

21644 
1669 

34226 
14068 

17174 
19198 
6463 

21107 

2 
18 
6 

19 
7 

15 
10 
17 
12 
15 
9 

15 
5 
6 

11 
2 

10 
10 
12 
6 

18 

14 

1 
8 
8 

10 
9 

14 
7 
7 
3 

13 
5 

12 
3 
5 
3 
8 

16 
2 

18 
13 

17 
18 
12 
10 

603 
1230 

74 
707 
290 
147 
508 
628 

1058 
494 

1404 
1075 
309 

89 
101 
44 
79 
79 

681 
1322 

1314 

1148 

760 
1289 
1289 
1248 
588 

1124 
919 
919 

51 
616 
541 
739 
897 
806 

1180 
867 

1042 
115 

1130 
705 

429 
686 

1232 
716 

Fairchild, Marcus D„estate of ' 
Fairchild, Nellie B. , execut'ix ' 
Faitoute Iron & Steel Co 
Falketind Ship Co 
Faltico, George 
Farlow, Samuel, estate of ' 

' Estate tax decision. 

19022 
19022 
10547 
3706 
1601 
7268 

9 
9 

11 
6 
3 
7 

416 
416 
818 

44 
726 
172 
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9823 
5570 

Farm Implement Co 
Farmers & Merchants National Bank 
Farmers & Merchants National Bank of Nocona, 

T ex 
Farmers & Merchants State Bank 
Farmers Bank & Trust Co. , executor ' 
Farmers' Cooperative Association 
Farmers Cooperative Co 
Farmers Elevator Co 
Farmers Feed Co. of New York 
Farmers' Fuel Co 
Farmers Loan & Trust Co. , administrator ' 
Farmers Loan & Trust Co. , executor x 

Farmers' Loan & Trust Coro executor ' 
Farmers' Loan & Trust Co. and Isabelle W. Tilford, 

executors 
Farmers' Union Co-Operative Association 
Farnsworth, Hoyt Co 
Faroll-Bittsl Co 
Fawkes, Leslie H 
Fear & Co. , Inc. , Fred 

Federal Advertising Agency, Inc 

Federal Bearings Co. Inc 
Federal Creosoting Co. , Inc 
Federal Gas, Oil & Coal Co. , trustees for 
Federal Holding Co 
Federal Plate Glass Co 
Feiges, Max 
Feldman, David 
Feldman, Max 
Fell, A. H 

Fellows Medical Manufacturing Co 
Fenner, Charles E. and Virginia S 
Ferguson, Charles A 
Ferry Market, Inc 
Ferry & Son„ Inc. , C. S 
Fibre Container Co 
Fibre Yarn Co 
Ficklen Tobacco Co. , E. B 
Fidelis Investment Co 
Fidelity-Philadelphia Trust Co. , executor 
Fidelity-Philadelphia Trust Co. , executor ' 
Fidelity Trust Co 
Fidelity Trust Co. 4 

Field & Co. , Marshall 
Filer Fibre Co 
Finance Exploration & Development Corporation 

of America. 
Fincham, Edward, estate of ' 
Fincham, Emma, executrix i 

~ Estate tax decision. 
~ Nonacquiescence notice in this case published in Cumulative Bu ' Estate tax decision; acquiescence refates to issue 1 of decision. 
& Acquiescence relates to deduction of taxes on real estate snd perso 

12990 
1811 

10914 
654 

16342 
13424 
12398 

210 
1399 

18234 
20178 

3286 
11055 
16287 

737 
11305 
9327 
9835 

11512 
12957 
19391 
21196 
9233 

17777 
7888 
2003 
1055 
6036 
5604 

31263 
2089 
5592 

2216 
11313 
3671 

23211 
36759 

7475 
7244 

10440 
983 

27597 
28469 

4920 
13638 
15279 
24877 

6805 
30071 
30071 

lletio IV-Q, 

nal property 

6 
8 

10 
2 

10 
7 

13 
13 
17 

1 
3 

16 
19 

3 
13 
16 

1 
14 
9 

19 

9 
12 
15 

1 
6 

13 
3 

18 
7 

6 

5 
14 
5 

18 
9 

10 
10 

2 
16 
17 

4 
13 
14 
14 

6 
16 
16 

1069 
58 

709 
130 

657 
1080 
1079 
507 

1058 
97 

181 
580 

884 
969 
309 
467 
977 

1126 

1063 
247 
273 

1144 
35'I 

1366 
434 

1222 
263 
232 
772 
820 
167 

1261 
575 
479 
51 

512 
1214 
910 
411 
109 
755 
757 

1322 
1418 
1418 
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Finck Co. , Henry 
Fink Co. , George A 
Finsilver, Charles 
Fippin, E. 0 
Firestone, Esther 
First National Bank of Durant, Okla 
First National Bank of Evanston, Wyo 
First National Bank of Fort Dodge, Iowa 
First National Bank of Goodland, Kans 
First National Bank of Los Angeles 
First National Bank of Marlow, Okla 
First National Bank of Omaha 
First National Bank of Richmond et al. , adminis- 

trators ' 
First National Bank of Rock Rapids, Iowa 
First National Bank of Sleepy Eye, Minn 
First National Bank of Stoughton, Wis 
First State Bank 
Fishel, Henry R 
Fishel & Marks 
Fisher, Carl G 
Fitchburg Steam Engine Co 
Flach, John H 
Flaxlinum Insulating Co 
Fleming, C. F. , estate of 
Fleming et al. , Edmund H 

& 
executors ' 

Fletcher, Charles H. , estate of ' 
Flexible File Co 
Flint, Ernest P 
Flint River Brick Co 
cfood, Mrs. H. D 
Florence Mills, Inc 
Florida Grocery Co 
Floyd, T. B 
Foer 'iIl'all Paper Co 
Foley, D. O 
Fontius Shoe Co 
Forbes, Rose D 
Forbes, W. S 
Forgeus, J. W 
Forrestcr, D. Bruce 
Forrester, W. S 
Forrester-Nace Box Co 
Forstmann, Julius 
Fort Orange Paper Co 
Fort Wayne Engineering & Manufacturing Co 
Fort Worth Warehouse & Storage Co 
Foster, Ed 
Foster, Florence A 
Foster, J. M. , estate of ' 
Foster, Mrs. James Martin, executrix ' 
Foster, SefPe 
Foster & Glassell, Ltd 
Fostoria Milling & Grain Co 
Fowler, sr. , J. S 
Fox, Richard M 

t Estate tsx decision. 
s Acquiescence relates to issues 2 and 4 of decision. 

4339 
1369 
6468 
980 
740 

6918 
19 

8021 
1280 
2817 
9889 

80083 

82385 
687 

2334 
2790 
2581 

18912 
18912 
7594 
433 

12809 
5120 
7212 
7212 
7856 

18829 
17945 

746 
24558 
10888 

151 
12221 
10108 
13118 
9944 

10236 
7141 
2881 

10576 
10577 
19064 
2521 
641 
489 

8864 
22754 
17414 
21928 
21928 
22758 

9282 
17191 
3260 

28904 
34477 

4 
6 
8 
2 
2 
6 
1 
7 
5 
6 
9 

17 

19 
6 
7 
2 
5 

14 
14 
7 
1 

13 
5 
9 
9 
9 

18 
12 
2 

16 
9 
1 

11 
9 

12 
7 
7 
7 
6 

12 
12 
12 
6 
1 
2 
6 

19 
18 
16 
16 
19 

5 
-11 

4 
15 

1188 
76 

391 
350 
309 
545 

9 
817 

1174 
850 

29 
1858 

288 
816 

84 
586 

1176 
87 
87 

968 
242 
888 
676 
419 
419 
514 
909 
20 
31 

1866 
579 
412 
903 
877 
51 

1098 
209 
611 
291 
104 
104 
104 
21 

1280 
1228 
536 
958 
819 

1890 
1890 
958 
118 

1401 
427 

774 
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Fox & Sons, Inc. , W P 
Fox River Iron Co 
France, George Henry, estate of 
France, Nannie B. , executrix ' 
Francesconi & Co. , J. C ' 
Francis, T. J 
Frank & Seeder Co 
Frank & Seeder, Inc 
Frankel, Osmond E. , executor ' 
Frankel, Inc. , Sol 
Frankle & Tilton, Inc 
Franklin, Wirt 
Franklin Mills 
Frank-Sievers Undertakin 
Fraser, Arthur C 
Fraser Brick Co 
Fraser, George H 
Frazer, Fred 

Freedom Oil Works Co 

Co g 

Freeland Cattle Co 
Frees, jr. , Peter 
Frey, jr. , et al. , Mitchell M. , executors William B. 

Scaife estate 
Friedrich & Sons Co. , A 
Friedman Neckwear Corporation, L 
Friend, George B 
Friend, Oscs, r, executor estate of Herman A. Meyer 
Frischkorn, E. S 
Frishkorn Real Estate Co 
Frost, Charles 
Frost et al. , B. Y. , executors 
Fruen Investment Co 
Fuller, O. R 
Fulton, Guy 
Furst Bros. & Co 

16389 
4743 

28558 
28558 
10585 
2525 

10614 
10615 
22514 
3182 
3253 
307 

9266 

11423 
2194 
6495 

12028 
5929 
9865 

{ 
9707 

17882 
20128 
9518 

11307 

391 
3412 

19334 
5000 
1062 
7879 

14270 
26422 
10441 
1126 

10801 
9362 
3362 

15 

18 
18 
10 

2 
13 
13 
3 
3 
1 
7 
8 
7 
3 
6 

10 
6 

10 

8 
12 

1 
2 

15 
8 
4 
7 

15 
16 
12 
2 

11 
11 

2 

115 
810 
442 
442 
658 

1087 
1 

1 

1207 
494 
510 
636 
977 

1290 
94 

346 
1252 
99? 
409 

823 

1236 
737 

338 
1318 

61 
712 
686 
431 
463 
554 

1295 
542 

1025 
641 
960 

G. 

Galatis, Jerry 
Gallagher, Thomas P 
Gallen Paper Co 
Galumbeck, C 
Galvin, John M. , administrator 
Gambee, Wheeler B 
Gamon Meter Co 
Gano, M. Rea 
Gantz Tank Co 

Garber, B. A. s 

Garber, M. C. s 

10747 
21862 

1377 
10641 

820 
3972 

395 
28421 

1007 
3708 

14097 
3710 

13909 

8 
17 

5 
9 
6 
4 
1 

19 
16 
11 

11 

213 
17 
76 

1404 
1085 
1234 
1124 
518 
212 
979 

979 

d under sgr 
whether suc 

e rri res 

cement of D 
h pro portio 

ecember 14, 
nate amounts 

t Estate tsr decision. 
' acquiescence relates to first issue of decision 
s Acquiescence relates to issue as to srhetber the income realise 

1918, Is taxable in proportionate amounts to the sarernl petitioners or 
sre taxable one-balf to the petitioners snd one-half to their respect'c 
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Garden, H. B 
Gardiner, H. Ik 
Gsrdner Governor Co. ' 
Gardner Printing Co 
Garretson, Sophia M 
Garrison Co 
Gary, Ethel 
Gary, W. W 
Gaskins, F. W 
Gassner, Louis 
Gate City CoKn Co 
Gatliff Coal Co 
Geiger & Brs, verman Furniture Co 
Gem State Lumber Co 
General Lead Batteries Co 
George, Mike 
Georgia Car 4 Locomotive Co. ' 
Georgia Creosoting Co. , Inc 
Georgia-Florida Land Co 
Georgia Manufacturing Co 
Georgia State Savings Association 
Georgia Veneer k Package Co 
Germantovvn Braid Co 

Gerst et al. , Herbert J 

Gessell et al. , Egbert G. , executors s 

Gettys, M. E 
Giant Tire k Rubber Co 
Gifford, Harry N 
Gilbert Creek Land Co 
Giles, Ada R 
Giles Co. , George A 
Gillen, Margaret 
Gillespie, Richard T 
Gillespie Coal Co 
Gilliam Manufacturing Co 
Gilovich dt Co. , Joe 
Gilson, Harry W 
Girard Coal Co 
Glackner Realty Corporation, John 
Glady Manufacturing Co 

Globe-Gazette Printing Co 

Globe Outlet Co 

Gloyd, Flemmon E 
Goellner Furniture Co 
Goerke Co. , The 
Goethel Co. , Alfred C 
Golconda Oil Co 
Goldberg, Harry S 
Goldberg, Louis M 

15926 
5218 
321 

5061 
5818 

15006 
34371 
343?0 

4242 
4017 
4517 

11084 
1906 
3984 
718 

5774 
3131 

17777 
31095 

1718 
5352 
3479 
5215 
3879 
3888 
5365 
5366 
5367 

12394 
3495 
9412 
2677 

13848 
1536 
5387 
1785 
3851 

12509 
964 

7746 
2395 
3724 

10338 
227 

( 

3899 
1845? 
24196 
14029 

( 
33183 
39411 

3500 
5992 

13273 
10176 
5389 

11615 

16 
7 
5 
4 

10 
17 
18 
18 
4 
4 
3 
8 
2 
2 
2 
6 
2 

12 
16 
5 
4 
2 
3 

15 
3 
7 
3 

14 
1 
4 
2 
2 

13 
1 
6 
2 
6 

11 
1 

16 

10 
19 
2 
7 

15 
7 
4 
9 

592 
1089 

70 
37 

1381 
460 

1204 
1204 
619 

1071 
226 
726 
171 
489 
392 
124 
986 
247 

1253 
893 
748 
584 

1336 

658 

624 
441 

1249 
334 
921 

1066 
335 

75 
1317 
926 
967 
864 

1221 
105 
151 
337 

161 

165 
966 

1290 
860 
199 
955 

1073 
1355 

Acquiescence does not relate to that part of decision involving application of Ayers decision (1 B. T. 
A. , 1135). 

r Acquiescence relates only to issue 1 in decision. ' Estate tax decision. 
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Goldberger, Leo G 
Goldman, H 
Goldman, I 
Goldman, Louis J. , estate of ' 
Goldman et al. , Robert P. , executors ' 
Goldschmidt et al. , Georgette, executors ' 
Goldschmidt, Henry P. , estate of ' 
Goldsmith, Lillian M 
Goldstein, David S 
Goldstein, Elias 
Goldstein, Mrs. Elias 
Good Manufacturing Co 
Goodin, C. W. , estate of ' 
Gooding, Mrs. E. G. ~ 

Gooding, Mrs. Fred W. ' 
Goodlatte, Raymond R 
Goodman, Emma E. , estate of t 
Goodwin, C. H 
Goodwin, Mollic 
Goodyear, Charles A. , estate of ' 
Gopher Granite Co 
Gordon Furniture Co 
Goss Printing Press Co 
Gottfried, Hedwig B 
Gottlieb Bros 

1 
12 
12 
11 
11 
14 
14 
7 
8 
6 
6 

15 
8 
4 
4 
4 

12 
9 
9 

11 
5 
8 

11 
6 
1 

15 

8 

8 
8 

15 
12 

18 
5 
3 
6 
7 

19 
2 

19 
6 
1 
4 
2 

12 

8 
3 

16 
2 

12 
5 

243 
11907 
11173 
11468 
11468 
16138 
16138 
6885 
5161 
8268 
8269 

19840 
4220 
3264 
3268 
4007 

10124 
21337 
21338 
10304 
6681 
2470 
5224 
8563 
887 

7396 
18082 
24631 

1356 
2374 
2373 

19327 
9714 

12770 
13792 
2584 
3659 
2840 
8118 

28937 
716 

28937 
4552 

148 
o4503 

1477 
10489 
8438 

11850 
3574 

10604 
8886 

10124 
3127 

Goulston Advertising Agency, Inc. , Ernest J 

st page 7. 

n whether t 
e years on o 

g the questio 
paid in thos 

Graft, George E 
Gramercy Investing Co. of New York 
Gramercy Investing Co. of Pennsylvania 
Grand Rapids National Bank 
Grand Rapids Show Case Co 

Grant, Helen M. W. , estate of ' 
Grant Construction Co. , George J 
Grant Trust k Savings Co. , trustee 
Gras, Rudolph 
Graves, George K 
Gray, Mary C. , estate of ' 
Gray, jr. , J. J 
Gray et al. , Ralpn W. , executors ' 
Gray, W. H 
Gray 4t Davis, Inc 
Gray Printing Co. , The 
Graydon, Samuel 
Great Boar Spring Co. ' 
Great Northern Ry. Co. e 

Green Oil Soap Co 
Green River Distilling Co 
Greenbaum, Michael H 
Greenebaum Moses E. , executor ' 
Greene Co. , 4. V 

r Estate tax decision. 
r Revokes nonacquiescence published in Oumulattve Bulletin VI-1 
~ Acquiescence relates to depreciation snd obsolescence sdlustments 
~ Acquiescence relates to sll issues of decision ex'capt issue involvin 

should accrue ss income in the taxable years interest earned but not 
other corporations owned by it. 

249 
874 
874 

92 
92 

1010 
1010 
161 
425 

1142 
1142 
583 

1277 
889 
888 
165 
823 

1209 
1209 
833 

1216 
811 
865 
297 
684 

549 
1166 

13 
13 

1166 
1024 

174 
895 

1026 
1168 
286 
455 
672 
455 
847 
222 

1264 
552 
888 
225 

467 
896 
979 
828 
442 

he company 
bligst lone of 
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Greenville Coal Co 
Gleenville Opera House Association 
Greenville Textile Supply Co 
Greenwood Cemetery Associa, tion 
Greever, Mr. and Ivlrs. B. B 
Greylock Mills ' 
Griesemer, Chester D 
Griffin, P. P 
GriNth, A. C 
Grill, Inc. , August 
Grimmer, Henry 
Grittman, Fred 
Grover, Arthur B 
Guarantee Construction Co. s 

Guarantee Title Zz Trust Co 
Guelph Hotel Corporation 
Guenther, Paul 
Guggenheimer, H. Randolph 
Gurnee, Walter S. , estate of 
Gus Sun Booking Exchange Co 
Gutterman 5t Sons Co. , A. M 
Gutterman Strauss Co 

3784 
2311 

168 
3000 
5690 

11926 
10827 
11546 
11400 
7372 
3393 

16025 
1159 

1848 
6063 
1064 
1755 

13625 
10441 
10786 
10458 

234 

3 
5 
1 
2 
6 
9 

10 
7 

11 
9 
3 

11 
3 
2 

10 
7 
2 
9 

12 
13 
8 
1 

1323 
887 
152 
910 
587 

1281 
386 

1094 
565 
381 
313 
122 
508 

1145 
599 

1043 
105 
418 

1295 
1066 
1187 
243 

26942 
( 36292 

26941 
36290 
26941 
36290 

3542 
12717 
9421 
9421 

16398 
463 

16023 
11650 
13552 
4612 
6848 
3582 

12470 
12470 

( 
14063 
25751 
13597 
13596 

131 
2507 

10516 
13751 
20501 

Haag, Elnora C 982 19 

19 

19 

Haag, Elnora C. , former executrix 

982 

72 
986 
741 
741 
956 
666 

1034 
15 
71 

1172 
584 

1220 
1034 
1034 
488 

96 
96 

694 
1045 
1054 
811 
68 

3 
13 
10 
10 
17 
1 

15 
6 

16 
3 

14 
2 

10 
10 
14 
15 
15 

1 
3 
6 

12 

no deficiency for 1917. 

in Cumulative Bulletin VII-2, page 

V-l, S), recalled. 
lltions. 

Haag, Louis E. , estate of 

Haas, Otto 
Hadaway, John B 
Hadden, , jr. , et al. , John Aspinwall, executors ' 
Hadden, Marie Torrance, estate of ' 
Hadden, T. Irving. executor 
Hagerstown Shoe ifc Legging Co 
Hagerty Shoe Co. , P 
Hall, Charles Ward 
Hall et al. , John S. , executors 
Hall Co. , Inc. , F. A. ' 
Hallahan, Stephen J 
Hallam, Edwin C 
Hallenbeck, Harry C. , estate of 
Hailenbeck, John J. , executor 
Hailer, Mary ' 
Hamerslag, J. P 
Hamerslag, Julian L 
Hamilton tt'z Chambers Co. , Inc 
Hamilton Manufacturing Co 
Hamma, ck, Rish Sons Co 
Hammerschmidt k Franzen Co 
Hammersley, Charles E 

i Acquiescence in decision in so fsr as the Board holds that there is s Acquiescence relates to fourth issue of decision. 
s Estate tax decision; nonacquiescence notice in this case published 

47, revoked. ' Nonacquiescence notice in the case of F. A. Hall Co. , Inc. (C. B. 
s Acquiescence does not relate to deductibility of charitable contrib 
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Volonte. 

Hammon, Hiram F. , estate of ' 
Hammond, J. H 
Hampton Co 
Hampton Cotton Mills 
Hancock Construction Co. et sl 
Hancock Knitting 51ills 
Haney and wife, Edgar P 
Hanly, K. 0 
Hsnsen, Hans C. , estate of 
Hansen, H. Alfred, esecutor 
Hanson, Maud Hastings 

Hardy, George It 
Harmel, Henry 
Harmony Grove iii11s, Inc 
Harnsberger's, Inc 
Harrell, :alfred, esecutor 
Harris, Allen 
Harris, Carl C 
Hsnis, Charles L. . administrator estate of llVilliam 

L. Harris, deceased ' 
Harris, , l. L 
Harris, Sam H 

Harris, 9'illiam L. . deceased, estate of ' 
Harris Amusement Co. of Michigan 

Harris tk Co. , A 

Harris-Emery Co 
Harris Grocery Co. , Inc. , 7 . H 
Harrolds Motor Csr Co 

Hart Cotton Mills 

Hart, John It' 
Hartford cft Connecticut western R. R. Co 
Hartford Hat & Csp Co 
Hartley, Harry 
Hart-'i'l ood Lumber Co 
Haskell, George S. , estate of 
Hsskell, J. Amory, estate of 
Haske!l, Ksthryn |il. , executrix George S. Hsskell 

estate 
Hsss, E. S. ' 
Hastings, Alice 'AI 

Hastings, O. B 
Hatcher, J. S 
Hatzell & Buehler, Inc t 

Haupt, Joseph J 
Hausmann, Louis, executor ' 
Hsusmsnn, Theresa R. , estate of ' 
Hsverstick, Edward E 

i Estate tax decfefon. 
l Acqlticecence refette to second teeue of decteton. 

35942' — 31 3 

10914 
11168 
2054 

589 
11758 
16520 
3486 
8516 
6744 
6744 
5109 

!9708 
7981 

88855 
4500 
7058 

25788 
10980 
33872 

4426 
10480 

9628 
4426 

17841 
17842 

( 

12123 
13998 
22502 

113 
3884 
61S4 

t 

834 
9082 

12781 
3916 
2021 
7400 

27725 
2984 
4885 
7102 

4335 
14817 
5106 
5107 

28742 
9501 

11454 
5781 
5931 
5931 
9882 

10 
10 
2 
2 

11 
15 
5 
6 
6 
6 
8 

15 
5 

19 
2 
7 

20 
10 
19 

5 
14 
11 
o 

15 

16 

10 
3 
5 
2 

9 
7 
2 
7 

16 
5 
2 
6 

2 
13 
8 
8 

18 
10 

6 
5 
5 

13 

48 
1086 
802 
440 
800 
592 

1039 
613 
860 
860 
670 
621 
981 
876 

1200 
250 
103 

1374 
895 

41 
1259 
871 

41 

190 

705 

297 
216 
429 
973 

1062 

211 
211 
714 

1019 
1171 
1300 
890 

1300 
1352 
670 
670 
682 

993 
1297 
199 
199 
837 
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Hawkins, C. A 
Hawks Nursery Co 
Hayes Textile Co. , Inc 
Haynes, Charles H. , executor 
Haynes, Frederick J 
Haynes, R. R. , estate of 
Hayslett, John 
Hazlett & Moss, Inc 
Hearn, Benjamin F. , estate of 
Hearn, Ethel D. , administratrix 
Heath, F. E 
Heathcote, Bruce, administrator ' 
Heaton Construction Co. , C. T 
Hecker, Daniel 
Heddon, Charles 
Heifetz, Jascha 
Heineman Lumber Co ' 
Held, Antoinette B. , executrix of estate William 

D. Held 
Held, William D. , estate of 
Heller et al. , E. S. , executors 
Heller Bros. Co 
Heller Tool Co 
Hellman, Isaias W. , estate of 
Henderson, Mrs. Alice D. , executrix 
Henderson, jr. , Mrs. S, H 
Henderson, jr. , S. H 
Henderson Co. , F. C 
Henderson Cotton Mills 
Henderson Overland Co. , The 
Henderson Tire 5t Rubber Co 
Heninger et al. , J 
Henry, John 
Henry, Mattie F. , conservatrix ' 
Henry R. D 
Hensler Brewing Co. , Joseph 
Hepburn, Alonzo Barton, estate of 
Herald-Despatch Co 
Herenden, Ellen C. , estate of ' 
Hermalbrecht, John 
Heron Metal Bed Co 
Hess Bros s 

Hess Building Co 

418 
1469 
844 

9584 
7247 
9584 

18119 
2247 

10285 
10285 
6015 

11141 
11944 
13695 
7735 

15914 
9287 

10175 

1988 
1988 
45?5 
9078 
9072 
4575 
]875 
1917 
1916 
5272 
5504 
4776 

11958 
205 

6875 
7268 
3545 

11874 
9651 
4556 
6988 
752 

3286 
8039 

18936 
19251 
20345 

6 
1 
4 
6 
7 
6 

12 
2 
9 
9 
7 
8 

11 
17 
15 
15 
11 

3 
8 

10 
9 
9 

10 
2 
2 
2 
6 
4 
4 

12 
9 
6 
7 
8 

12 
8 

5 
6 
2 
7 

15 

1028 
1207 
1274 
1166 
465 

1166 
51 

154 
1362 
1362 

114 
740 

1802 

874 
1372 
410 

1229 

408 
408 
53 

1828 
1328 

~ 53 
827 
827 
827 
670 

1212 
1088 
716 

1318 
181 
172 
72 
25 

833 
1096 
1272 
1091 
805 
729 

891 

Hessenbruch et al. , Herms, n M. , executors 
Hessenbruch, Ida M. , estate of 
Heublein, Inc. , G. F 
Hewett Grain 4t Provision Co. of Escanaba 
Hexter, Percy K 
Heydrick, L. C 

Heyn, Otto P 
Hibbard, Spencer, Bartlett ffz Co 

' Estate tax decision. ' Acquiescence relates to issue as to market value on March 1, 1913, o ' Acquiescence relates to first issue of decision. 

89003 
17907 
17907 
18125 
18683 
7878 

5508 
3788 
7431 

10 
10 
13 
14 
8 
7 
4 

f timber owned on that date 

768 
763 
911 
281 
888 
950 

1256 
464 
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Hickory Spinning Co 

Hickox, Lee 
Hicks, John A. , estate of ' 
Hicks, L. R. and R. A. , distributees ' 
Higginbotham-Bailey-Logan Co s 

High et al. , Horace S. , beneficiarie 
Highland Amusement Co 
Highland Land Co. , Ltd 
Highlands Casket Manufacturing Co 
Hill et al. , G. H. , administrators ' 
Hill, H. B 
Hill, J. L 
Hill, Lena G 
Hillentneyer, H. F. , estate of ' 
Hillcntneyer, Mary, executrix estate of H. F. Hil- 

lenmeyer, deceased ' 
Hillmn, n, M. P. G 
Hinckley, Ralph L 
Hinsliaw, R. E 
Hirsch Distilling Co. , S 
Hirst 8: Begley Linseed Co 
Hitchcock, Halbert K 
Hochschild, Berthold 

Hochschild, Harold K 
Hodgcs, Fred G 
Hoe 8t Co. , Inc. , R 
Hof Brau Co. ' 
Hof Brau Co 
Hoffman, Ernest Gustav, estate of 
HCNman, H. C 
Holden ift Martin Lumber Co 
Hollingsworth, Turner 8r, Co 
Holmes, I. elia V. , estate of 
Holt et al. , James H. , executors ' 

Holt, Robert L. , estate of ' 
Holt-Granite Mills Co 
Holt Plaid Mills, Inc. , E. M 
Holton fgt Co. , Frank 
Home Beneficial Association 
Home Industry Iron Works 
Home State Bank 
Honig-Cooper Co 
Hood, Charles H 
Hooper, Harry B 
Hopkins, James Robert 
Hopkins, 1Valter L 
Hortcnstine, J. L. , coadministrator ' 

Hoshiiis, Jolm 
Hoskins Lumber Co. , J. S 
Hotel Grunewald Co. , Ltd 
Hotel Patten Co. et al 

i Estate tax decision. 
' Acquiescence relates to third issue of decision 
s Acquiescence relates to first issue of decision. 

367 
367 

6702 
7253 
7253 
4691 
6291 
5316 
2320 

532 
4220 
1689 
6215 
5800 
1862 

1862 
2372 
4193 

33021 
15816 
7482 
6107 

4058 
3080 

7729 
7216 
6134 
4636 
7914 
6611 

826 
656 

7970 
12636 
12636 

1784 
8745 

10261 
19589 
7991 

14462 
15000 
6990 
5271 

32797 
1476 
3633 

10241 
2390 
1593 
5792 

2 
1 
7 
9 
9 
8 
7 
3 
2 
6 
8 
3 
9 
8 
2 

2 
2 
6 

16 
14 

4 
8 

8 
9 
7 
6 

12 
8 
4 
2 
1 

10 
14 
14 

1 
9 

10 
15 
8 

15 
11 
4 
8 

19 
2 
3 
7 
3 
5 

13 

439 
409 
142 

1226 
1226 
566 
495 
534 
100 
773 

1277 
761 
132 

1159 
1322 

1322 
1265 
312 

1236 
1073 
1160 
273 
787 

787 
1353 
1277 
442 

1067 
1272 
474 
511 
958 
705 
564 
564 

1246 
1360 
1317 
1319 
1267 

121 
896 

1020 
397 
693 
549 
697 
299 
846 
761 
943 
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Hotel Wisconsin Realty Co 

Houck Co. , Ltd 
House k Herrmann 

Houston Belt 4 Terminal Ry. Co. ' 
Hovely, Peter P 
Hovey Co. , C. F 
Howard Theatre Co 
Howell, Fred H 
Howell, Thomas A 
Hower dt Seaman, Inc 
Hub Dress Manufacturing Co 

Hub, Inc. , The 
Hub Shoe Co 
Huber, William D 
Hudson, Charles I. , estate of 
Huey, A. L 
Huff, Andrews k Thomas 
Hughes, John N 
Hughes Coal Co 

Hughes Co. , Ed. S 

Hughson, Frank C 
Hulbert, Edmund D. , estate of s 

Hulme, J. H 

Humphrey Co. , A. B 

Humphries, C. C 

Huning Mercantile Co 
Hunnicutt, Mary L 
Hunt et al. , Ethel P. , executrices ' 
Hunt, John K. , estate of ' 
Hunt, Warner D. , estate of ' 
Hunter, Mrs. Ollie 
Hunter Coal Co 
Huntington k Clear6eld Telephone Co. and Sum- 

rnerville Telephone Co 
Hupfel Co. , Inc. , J. Chr. G. 4 

Hurley, A. W 
Huron Building Co 
Huron Portland Cement Co 
Hutchins Lumber k Storage Co. ' 
Hutchins Lumber k Storage Co 
Hutchinson, James M 
Hutchinson, William N 
Hutchison, Charles ' 
Hutterische Bruder Gemeinde et al. , trustees, etc 

11755 
22220 
22221 
8159 

( 
14090 
30958 

8494 
1677 
5448 

16310 
12489 
12492 
4196 
283 

( 
3553 

1170 
9975 
3351 
6132 

336 
9104 
7142 

( 
6748 

14120 

( 
6690 

11294 
11204 
11027 
15829 
18498 

( 
3511 

29821 
15 

3621 
9801 
9801 

31968 
6292 
2503 

358 
9834 
7339 

18127 
3334 

3307 
7129 

11284 
11285 
8053 

15757 

7 

13 
6 
2 
4 

16 
12 
12 

1 

3 
2 

12 
5 
4 
1 
8 
8 
6 

10 
12 
9 

15 
3 

17 
1 

10 
12 
12 
19 
7 
2 

1 
9 
6 

15 
9 
4 

13 
ll 
11 
13 
14 

670 
621 

1364 
1099 

175 
57 

510 
510 
261 
197 

1259 

836 
1 

711 
370 
542 
206 
306 
949 

242 

818 
31 

312 
441 
811 
130 

1004 
396 
396 
624 
495 
828 

731 
944 
695 

1107 
'181 

705 
956 
789 
789 

1187 
771 

' Acquiescence relates to third issue of'decision. 
t Estate tsx decision. 
r Estate tax decision; acquiescence relates to issues concerning checking account, real estate, and pension 

fund. 
4 Acquiescence relates to good-will and bad-debt issues. 
~ Acquiescence does not relate to that part of decision involving application of Ayers decision (1 B. T. A. , 

1135). 
4 Acquiescence relates to deduction of cost of wardrobe and traveling expenses. 
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Huxford, C. C 
H i uyler s 

Hyams Coal Co. , Ltd. , et al. , Robert P 
Hymans et al. , Edwin C. , executors ' 
Hymel Planting etc Manufacturing Co. , Louis 

34014 

1445 
219 

17895 
2903 

20 

8 
1 

16 
5 

39 
18 

217 
762 
910 

Illinois Merchants Trust Co. , executor s 

Illinois Merchants Trust Co. , executor estate of 
William R. Manierre, deceased 

Illinois Paper Box Co 
Illinois Smelting ii'c Refining Co 
Imperial Furniture Co 

Independent Aetna Sprinkler Co 

Independent Brewing Co. of Pittsburgh ' 
Independent Electric Machinery Co 
Independent Life Insurance Co. of America ' 
Index Notion Co, s 

Indiana Creosoting Co. , Inc 
Innes-Behney Optical Co 
International Bedding Co 
International Boiler Works Co 
Inter-Urban Construction Co 
Iron City Electric Co 
Iron City Improvement Co 
Irving Bank-Columbia Trust Co. et al. , executors 
Irving Bank-Columbia Trust Co. et al. , executors ' 
Irvona Coal cft Coke Co 
Irwin, Jennie I. , executrix estate of Mary E. 

McCahill 
Irwin, J. F 
Irwin Fuel Co. , J, F 
Isaacs & Co. , Inc. , P. eub 
Island Line Shipping Co 

Israel, Joseph 

Ives, Holmes 

11204 

8106 
770 

21180 
16929 

( 
10588 
25755 

3242 
2742 

25295 
1023 

17777 
8368 

12738 
2822 
4887 
6108 
2188 
9651 

20055 
23184 

2547 
9392 
9030 

59 
3414 

27780 
31428 

5646 

12 

4 
4 

16 
9 

15 

4 
3 

17 
8 

12 
7 

14 
8 
4 
4 
4 
8 

16 
18 

2 
8 
6 
1 
4 

13 

818 

108 
1227 
1410 
718 
521 
870 

1116 
757 
90 

247 
982 
863 
283 

1030 
1178 
305 
883 
897 
298 

875 
687 
303 

45 
1055 

981 
934 

Jack, Cecil M 

Jackling, D. C 
Jack's 
Jackson, Annette T ' 
Jackson, Caroline Mather, estate of ' 
Jackson, George A ' 

14995 
17662 
4272 

22561 
9001 

20803 
9002 

13 
9 

18 
11 
15 
11 

726 
312 
454 

1257 
1001 
1257 

t Estate tax decision. 
s Estate tax decision; acquiescence relates to issues concerning checking account, real estate, and pension 

fund. ' Acquiescence relatec only to issue 1 in decision. 
& Acquiescenco relates to Board's interpretation of section 245(b) of the Revenue Acts of 1921 and 1924 
s Acfptiescence doe- not apply tn that part of de isinn relating to appeal of Guaranty Construction Co, 

(2 B. T. A. , 114;)a. 
s Estate tax decision; acquiescence relates to taxability of 415 shares of Peerless Plush Xfanufacturing 

Co. stock and 499 shares of Otto Jae er A Son, Inc. , stock. 
& Acquiescence does not relate to tentative tax issue. 
t Estato tax docislon; acquiescence relates to deductions for attorneys' tees and executors' commkcsions. 
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Jackson, James J 

Jackson, Marion M. , executor ' 
Jackson, Willis K s 

Jackson dt Tindle s 

Jackson Sanatorium 4 Hospital Co 
Jacobs, William M 
Jaeger, Otto, estate of ' 
James, Arthur Curtiss ' 
James, J. R 
James Manufacturing Co. , D. 0 
Jameson, J. M. , estate of 
Jamestown Worsted Mills 
Jarecki Manufacturing Co 
Jaudon Engineering Co. 

& 
H. S 

Jenckes Spinning Co 
Jennings, J. T 
Jewelers Building Co 
Jewett dt Co 
Joel, B. F 
Joel, L. B 
John Hancock Mutual Life Insurance Co 
Johns, Margaret K 
Johns, Wallace C 
Johnson, C. L 
Johnson, Charles R 
Johnson, E. C. , executor 
Johnson, Earl 0 
Johnson, Edwin M 
Johnson, Fannie W 
Johnson et al. , Homer S. , executors ' 
Johnson, J. L 
Johnson, jr. , John E. , estate of 
Johnson, Kate, estate of 
Johnson, Nels A 
Johnson, R. H. , estate of 
Johnson, Robert G. , executor 

Johnson, Sarah L. , estate of ' 
Johnson et al. , Seymour, executors ' 
Johnson; Stephen O. , estate of 4 

Johnson, T. H 
Johnson, Theodosia, executrix 
Johnson Locke Mercantile Co 
Johnston, J. T. M 

Johnston, Mary Virgil, executrix ' 
Johnston, W. F 
Johnstone, Edward K 
Johnstown Building and Loan Association 
Johnstown Democrat Co. , Inc 
Joliet-Norfolk Farm Corporation 
Jones, E. W. , administrator 

t Estate tax decision. 
~ Acquiescence does not relate to tentative tax issue. 
s Estate tax decision; acquiescence relates to taxabilitr of 415 shar 

Co. stock and 499 shares of Otto Jaeger dr Son, Inc. , stock. 
r Estate tax decision; acquiescence relates to value of stock 

12944 
12945 
15996 
17856 
29452 
9008 
9000 
3089 

10742 
20055 
2509 
4068 

21943 
25783 

92 
10798 
14060 

215 
3222 
1538 
5416 
6801 
6802 
9047 
8353 
8852 
7565 
9877 

11250 
8259 
1415 

15301 
9550 

10748 
3839 
7442 
3265 
7441 
7441 
7442 
6812 
6812 
9550 
6870 
3839 

82226 
8466 

10928 
6352 

15298 
80694 
2898 
1647 
6795 
8218 

12 

18 
ll 
11 
9 

11 
16 
13 
2 

17 
20 

1 
12 
15 
4 
3 
2 
3 
9 
9 

10 
9 
9 
7 
8 

18 
5 

10 
8 

11 
8 
4 

10 
6 

10 
10 
10 
10 
11 
7 
4 

15 

9 
7 

12 
17 
6 
2 
8 
8 

702 

875 
1257 
1257 
734 
496 
897 
764 

1071 
205 
103 
659 

1165 
161 
765 

1180 
640 
854 

1027 
1027 
736 
232 
232 
456 
992 
850 
258 

95 
108 
634 
857 
967 
229 
472 
229 

229 

411 
411 
584 
556 
967 

1814 
825 

1054 
1204 
366 
468 
98 

824 
981 

es of Peerless Plush Manufacturing 
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Jones, Mrs. E. W. , estate of 
Jones, George C 

Jones, Henry M 

Jones, Herschel V 
Jones & Co. , T. P 
Jones Hollow Ware Co 
Jones Lumber Co 
Jordan Marsh Co 
Joslyn Manufacturing & Supply Co 
Joyce-Koebel Co. , The 
Jumel Realty & Construction Co 
Justus & Parker Co 

K. 

8218 
4864 
7325 

12662 
944 

4294 
14751 
8275 
4458 
9809 
4267 

11758 
13770 

8 
6 

1 
2 

12 
5 
3 
6 
6 

11 
18 

981 
451 

1286 
1226 
1218 

48 
1159 
558 
749 
408 
800 
127 

Kahn, Albert 
Kahn, Eugene S 
Kahuku Plantation Co 
Kaiser, Arthur 

Kaltenbftph & Stephens, Inc 

Kamper, Louis 
Kanawha City Co 
Kansas City Southern Ry. Co. et al ' 
Kansas Milling Co 
Kansas Savings & Trust Co. et al. , administrators 

of estate of A. W. Shulthis, deceased 
Earges Hosiery Co 
Karno-Smith Co 
Earr, Edmund J 
Kartman, Abe 
Easco Mills, Inc 
Kass, Max and Jennie 
Katz & Besthoff, Ltd 
Kauai Railway Co. , Ltd 
Kaufman, E. R 
Kaufman, Mrs. E. R 
Kaufman, Ltd. , Harry S 

Kaufman, Samuel R. , estate of s 

Kaufman, Straus Co 
Kaufman, Una Libby, executrix ' 
Kaufmann, Alfred D. , estate of ' 
Kaufmann, Raymond M. , executor ' 
Kaweah Lemon Co 
Kay, Wallace G 

Kay Mn, nufacturing Co 

Kean, Hamilton F 
Keeler, Isn, ac P 
Keeler Brass Co 
Eeeler Realty Co 
Keen, Herbert Ide 
Keenan, Kn, thcrine P. s 

Keener's Oil, Natural Gas & Fuel Co 
t Acquiescence relates to deduction from income of amortization 

on bonds sold in prior years. 
r Estato tax decision. 

14 
14 
12 
2 

125 
1259 
977 
609 

18842 
10430 
19156 

1289 

( 

9426 
19702 
22231 
6100 

14630 
12054 
2835 

1009 12 

14 
13 
16 
8 

762 
919 
665 
707 

18'27 
11384 
14619 

1525 
18244 
22355 

1259 
4707 

11101 
12811 
12812 
8154 

11845 
4698 
2649 
4698 

10907 
10907 
4583 

10102 
/ 26365 
\ 33608 

10745 
6379 
6218 
6218 

22262 
6352 
7862 

1253 
767 
449 
685 
174 
359 

1115 
750 
686 

1180 
1180 
828 

31 
718 
31 

412 
412 
992 
534 
753 
97 

914 
298 
293 

1243 
1054 
263 

8 
18 
2 

10 
15 

1 
5 

18 
9 
9 
5 

5 
2 
5 

11 
11 
5 

10 
18 
10 
8 
9 
9 

15 
7 
6 

of discount, commission, and expenses 
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Keeney, Albert F. ' 
Keewis Realty Co. , Inc. s 

Keim, F. D 
Kekaha Sugar Co. , Ltd 
Keller, Ida E. B 
Keller Mechanical Engineering Corporation 
Kelley, Harry P 
Ke]ley, Thomas F 
Kellogg Commission Co 
Kelly, Armin L. , administrator s 

Kelly, Daniel 
Kelly, H. J 
Kelly, Marie H. , estate of s 

Kelly, M. W. , estate of ' 
Kelly, Oliver Warren, estate of s 

Kelly, T. JeÃ, coexecutor ' 
Kelsey, S. R 
Kelso, Virginia 
Eemper, Jackson B. , administrator 
Kenefick, Nellie, executrix estate of William Kene 

fick, deceased 
Kenefick, William, estate of 
Kennedy, D. J. , deceased, estate of ' 
Kennedy et al, Annie S. , executors ' 
Kennedy, John T 
Kennington Co. , R. E 
Kennington Realty Co 
Kenny Bros. Co. , The 
Kenosha Fruit Co 
Kensington Water Co 
Kentucky Electric Lamp Co 
Kentucky Land, Gas fk Oil Co 
Eessler, George A. , estate of s 

Ketcham, H. R 
Keystone National Bank of Pittsburgh, Pa 
Kier E. L 
Eier, W. E 
Eieser k Son Co. , Inc. , F 
Kilby Car 4t Foundry Co 
Kilmer George L 
Kimball, David 
King, Earl 
King, Ella Daly, executrix 
King, Robert C. estate of 
King, William C 
King Lumber k Oil Co 
King-Parker, Inc 
Kingsley, Louise 
Kingston, George M 
Kington, Hammond L 
Kington, O. M 
Kington, W. W 
Kins, Abraham 
Kirk Coal Co 
Eirkendall, F. P. , estate of ' 
Kirtland Bros. k Co. , Inc 

~ Acquiescence in result only of decision. ' Acquiescence relates to depreciation and obsolescence adjustm 
s Estate tax decision. 

21916 
10489 
2488 

16435 
291 

6741 
6891 
7036 
8945 
7092 
8365 
1796 

12394 
82971 
7092 

82971 
6082 
8351 

12198 

528 
528 

5244 
5244 

19785 
7836 
7837 
7834 
1530 
410 

19018 
14337 

1473 
8182 

14581 
10805 
15985 
15986 
10990 
6931 

28937 
11968 
9942 
8283 
8283 
6729 
9695 
8315 

12288 
8392 
8216 
8409 
8217 
6760 
2879 
3094 
4482 

ents. 

17 
12 
4 

18 
2 
6 
9 
9 
6 
8 

10 
8 

15 
18 
8 

18 
6 
9 

14 

8 
8 
4 
4 

16 
8 

8 
1 
2 

16 
14 
2 
3 
9 

18 
15 
15 
15 
4 

18 
8 
9 

10 
10 
10 
4 
6 

11 
8 
8 
8 
8 
3 
3 
7 
3 

660 
383 

1240 
690 
494 
990 
832 
884 
771 

1193 
141 
257 
624 

1049 
1198 
1049 
1068 
282 
931 

659 
659 
880 
830 

1372 

1080 

1030 
1019 

68 
630 
608 
838 

1207 
1208 
786 

1114 
1114 
859 

1294 
571 
475 
502 
698 
698 
808 

1258 
884 
296 
981 
981 
981 
981 

1348 
765 
771 
669 
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Kissel, Caroline T I 

Kistler et al. , Florence L. , administrators s 

Kistler, It illiam F. , estate of ' 

Kistler Land A Improvement Co. s 

Klau, Van Pietersom, Dunlap, Inc 
Klauber Embroidery AVorks 
Eleeman Dry Goods Co 

Klein, Florence L. 4 

Klein, Isadore 
Eline, Henry, executor 
Kling, Mary Clark 
Elise, Elmer 
Elug k Smith Co 
Enapp, Kittie A 
Enapp Bros. Co 
Knell, John 
Enifftn, Leonard 
Knoerschild, E. C 

Knowlton, Charles C. , estate of 

Knowlton, Isabelle Hammond, administratrix 

Knox, Chester B 
Knox et al. , Grace M, executors estate of Seymour 

H. Knox 
Knox, Seymour H. , estate of 
Knoxville Brick Co 
Knutson Hardware Co 
Kobbe Co. , Inc. , Philip 
Koch 8c Co. , Inc. , Isse 
Koelle, William F. B 
Koen Bros. , Inc 
Ifoepfh, Joseph 0 
Kolynos Co 
Konigsberg, Nathan 
Konold, Barbara 
Eossar k Co. , Inc 
Kountze, Annie P 
Kountze, Luther, estate of 
Krauss, Alexander 

21788 

( 

3707 
11986 
18061 

( 

3707 
!1986 
18061 
12355 
6881 

12433 
2874 
4004 
4005 
6061 
6102 

10157 
10430 
16433 

1495 
11318 
5191 
2775 

19430 
7420 
7959 

20503 
18884 
18885 
18886 
18887 
18888 
18884 
18885 
18886 
18887 
18888 
2441 

2936 
2936 
8844 
4384 
3308 

322 
6093 
712 

14006 
4130 
6016 
9670 

18400 
11878 
16398 
3611 

15 

11 

11 

9 
9 

11 
2 

14 
18 

1 
10 
18 
7 

13 
12 
5 

16 

19 

19 

3 
3 

12 
5 
4 
1 
7 
1 

13 
4 
4 
9 

16 
17 
17 

5 

1270 

979 

979 

671 
1335 
779 
369 

617 

1259 
249 

1048 
1234 
966 
790 

1300 
1306 
1274 

68 

947 

947 

1107 

143 
143 
431 

9 
663 
624 
917 
417 
784 
520 

1027 
1194 
952 
928 
956 
799 

' Acquiescence relates to deduction of fees paid to attorneys. 
z Acquiescence relates to issue ss to whether the Income realized under agreements of December 14, 1918, 

Is taxable in proportionate amounts to the several petitioners or whether such proportionate amounts sre 
tsxsblo one-half to the petitioners and one-half to their respective wives. 

s Acquiescence relates to all issues except issue with respect to quesrton of allowance of amortization in 
1918 of costs Incurred in 1919. 

z Acquiescence relates to all points of decision except that pertairung to the year 1919. 
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Kreipke, A. C 
Krieg Tanning Co 
Krull, Francis 
Kuhr et al. , Jurgen 
Kuhr k Sons, Jurgen 
Kunkel 41 Co. , Inc 
Kurtz, Max 

Kurtz, Robert 
Kurzman, Samuel 
Kyle, William J 

10716 
3318 

16985 
13436 
13436 
3519 

11411 
15960 
11412 
15959 
10659 
16701 

7 
4 

10 
12 
12 
3 

8 
15 

777 
1081 
1096 

465 
465 
133 

679 

679 
412 

1247 

16 
11 
14 
2 
8 
6 

13 
10 
16 
10 
11 
15 
12 
9 
7 
2 
2 
9 

20 
3 
6 
6 
6 

16 
16 
16 
5 
3 
5 
5 

17 
17 
13 
2 

12 

16 
16 
6 
6 

485 
1254 

71 
535 
785 
429 
177 
141 
396 

1153 
1 

655 
435 
39 

1142 
777 
199 

1020 
1065 
245 

1086 
165 
241 

1151 
48 
48 

879 
331 

1287 
57 

1083 
1083 
463 
747 

1076 
781 

1309 
1005 
1005 

Lacey, Mrs. H. L 
Lackawanna Trust Co. et al. , executors ' 
La Francaise Piece Dye Works 
Lake, H. W 
L am, J. W 
Lamb Lumber 4t Implement Co 
Lamborn, Arthur H 
Lambrecht, Richard G 
La Montagne's Sons, Inc. , E 
Lancaster Lens Co. ' 

25156 
12368 
15068 
2010 
1323 

14242 
9346 
8366 

10610 
11603 
15835 
14370 
8281 
9842 
2131 
2567 
6420 

20202 
2733 

12621 
6190 
3431 

15882 
21479 
21479 

6603 
3930 
6674 

508 
19395 
19395 
13566 
2284 
4510 

13416 
18690 
7300 
5985 
5984 

Landreth Co. , E. A s 

Lang, John H 
Lang Broom Co 
Langdon, Harriet A 
Langenbach, Edward A 
Langley Jr Co. , W. C 
Langley 4t Michaels Co 
Lanteri, Bernard P. , estate of ' 
Larrowe Milling Co 
Larsh, D. L 
Lash Co. , Lee 
Lassen Lumber k Box Co 
Lassiter dt Co. , Robert G 
Latham, Helen, administratrix 1 

Latham, J. H. , estate of ' 
Lathrop k Co. , Inc. , C. P 
Laurens Trust Co 
Lautz Marble Corporation 
Law k Credit Co 
Lawler, R. B. , estate of 
Lawler, Mrs. R. B. , executrix 
Lawrence, A. M 
Lawson, John 
Lawson, W. H 

Leach, Mary W 

Leach, W. H 
Lee, Mrs. Jeanne 
Lee, John C 

' Estate tax decision. 
t Acquiescence relates to issue whether invested capital for 1919 should be reduced on account of the 1919 deficiency barred by the statute of limitations. ' Acquiescence relates to all issues in both decisions except invested capital question in decision published in 11 B. T. A. , l. 
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Lee, Matilda Holz 
Lee Co. , Wilson H 
Leflang, E. M. F 
Leggett, David G. , deceased, estate 
Lehigh Building Corporation 
Lehigh Valley Coal Sales Co 
Leichncr & Jordan Co 
Leiter, Levi Z. , estate of 
Leighton Bros. Printing Co 
Leighton Supply Co 
Leland, Henry M 
Leland, Wilfred C 
Lembcke Co. , Inc. , Bernuth 
Lembeck, Gustav W 
Lenox Land Co 
Leon Iron Co 
Leonard, Arthur H 
Leonard, Charles M 

Lesser Bros. Co 

Lester, George B 
Lester, Lucy C. , estate of 
Letts, Arthur, estate of 
Levelle Anna L. Stark, executrix ' 
Levin, N 
Levine, Hyman 
Levine Bros. Co. , Inc s 

Lcvinstein& B. E 
Levy, Achille, estate of ' 
Levy ct al. , Joseph P. , executors s 

Levy & Co. , Max 
Lewis, T, J 
Lewis Co. , Charles C 
Lewis-Hall Iron Works 
Lexington Realty Co 
Leydig, J. V 
L'Hommedieu & Sons Co. , Charles F 
Libby & Blouin, Ltd 

Liberman, Meyer 

Liberty Agency Co 
Liberty Iron Works 
Liberty Light & Power Co 
Lickumovitz, Morris 
Lidstone Co. , R. D 
Liebes & Co. , H 
Liebman-Swaney Realty Co 
Life Saving Devices Co 
Liggctt, J. T 
Lihue Plantation Co. , Ltd 
Lilly, V. T 
Limbcrt, Charles P. , estate of 

Limbcrt Co. , Charles P 

t Nonacquioscence notice in this case, published in Cumulative Bu 
' Estate tax decision. 
' Acquiescence relates to issues 3, 6, and 8 in decision. 

7676 
10911 
7309 
3847 
6607 

19751 
4867 

16617 
10329 
5744 
7768 
7769 

849 
4863 
1083 

14771 
3156 
3157 

( 
24356 
28333 

6056 
5846 

10587 
6444 
7435 
6832 

25262 
20462 
20462 

3247 
9987 
9918 
3097 
4639 
7109 
5902 
7416 
2212 

) 
6257 
4398 
3760 
6842 
4133 

14501 
8805 
2235 
3489 

38 
13790 
6725 

} siss } 
llctin IV-2, p 

6 
10 
6 
3 
7 

15 
4 

15 
8 
7 
8 
8 
1 

16 
5 

14 
4 

14 

19 
4 

13 
8 
5 
8 
5 

19 
18 
18 
3 

10 
16 
2 

12 
15 
6 
4 

3 
5 
6 
4 
4 
9 

15 
8 
2 
5 
2 

14 
9 

age 6, recalled 

1132 
283 

4 
193 
460 

1401 
133 
414 

1006 
99 

974 
974 

1051 
250 

1206 
830 

1221 
1221 

139 

549 
74 

8?1 
1150 

892 
298 
689 
99 

337 
337 
422 
536 
61 

788 
850 
124 
41 

910 
617 
778 
181 
155 

1181 
447 
149 
285 
308 
169 
740 
703 
24 

1390 
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Taxpayer. Docket 
No. 

nosrd of Tax Appeals. 

Volume. Page. 

Lincoln, W. P 24854 

( 

14541 
17624 
30395 

1619 
11279 
11669 

1935 

{ 
10031 
11438 
19050 
13782 
8411 

27278 
10699 
2467 
6428 
6422 

80142 
12091 
12092 
12098 
29788 
10616 
4872 

Lincoln Cotton Mills 

Lindlahr Sanitarium, Inc 
Lindsey-Long Coal 4t Lumber Co 
Linn, Gus 

Lisk Manufacturing Co. , Ltd. ' 

Lister, H. C 
Lister, James R 
Litaker H. D 
I. ittle, 4'heodore W 
Live Stock National Bank 
Livermore, Norman B 
Livermore A Co. , Norman B 
Livingston, Jefferson 
Lloyd, Augustine M 
Lloyd, Edward H 
Lloyd, William S 
Lobsenz, Jesse ' 
Locke, Thomas J 
Lockpot t Paper Co 
Locks and Canals on Merrimack River, Proprietors 

of the 
Lockwood, R. H. , estate of 

299 
3848 

14325 
14325 
13425 
13426 
7581 
7581 
4008 
6441 

20188 
7721 
2726 
8699 
8699 

10080 
17189 

( 
10597 
12124 
4718 

39872 
12069 

293 

Loeb, Carl M 

Loeb, Julius 
Loetscher, Christian, estate of s 

Loetscher et al. , John A. , executors s 

Loffiand, J. M 
Loffland, T. S 
Loftis, J. M. and J. S. , administrators 
Loftis, S. T. A. , deceased, estate of 
Logan k Bryan 
Lonergan, John E 
Long, David T 
Long, M. A 
Long Island Foundry Co. , Inc 
Loose, Ella C. , executrix 
Loose, Jacob L. , estate of 
Loper, H. T 
Lord, Elsie B 
Lord k Bushnell Co 
Lord Motor Car Co 
Loring et al. , Augustus P. , executors ' 
Loring, E 
Los Angeles Cemetery Association 

' Acquiescence relates to invested capital issue. ' Acquiescence relates to first snd second issues of decision. ' Estate tax decision; acquiescence relates to all issues, except thos 
commissions, attorneysq fees, snd miscellaneous administration expe ' Estate tax decisions. 

e involving d 
nses. 

19 

15 

4 

5 
4 

11 
15 

855 

680 

1245 

248 

76 

179 
1048 

699 
475 
881 

11 
418 
428 

428 

1184 
82 
82 
82 
81 

584 
601 

18 
3 

19 
10 
7 

11 
11 
18 
15 
15 
15 
17 
8 
9 

1 
4 

242 
1269 

787 

787 
228 
228 

14 
14 

725 
725 

12 
1209 
584 
787 
464 
169 
169 
164 
807 
86 

818 
440 

50 
495 

14 
14 
10 
10 
6 
6 
4 
4 

17 
8 
2 

15 
15 
12 
9 
7 
5 

20 
15 
2 

eductions for executors' 



Acqmzsczxczs — Continued 

Taxpayer. Docket 
bo 

Board of Tax Appeals. 

Volume Page. 

Los Angeles Towel Service Co 

Los Angeles Trust rk Savings Bank 
Loughborough, J. F 
Louisiana Jockey Club, Inc 
Louisville Veneer Mills 
Lovelace-Eubanks Lumber Co 
Loveland, Russell V 
Lovett, Joanna, executrix estate of Thomas J. 

Lovett 
Lovett, Thomas J. , deceased, estate of 
Lowell, Amy, estate of ' 
Lowry. F. Hunt 
Lozier, Charlotte C. , estate of ' 
Lubell, Aaron D 
Lubell, Abraham P 
Lubell, Jacob J 
Lubell, Morris M 
Lubell, Samuel L 
Lucas, M 
Luce Furniture Co 
Lukins, F. W 
Lupton, J. T 
Luton Mining Co. , Inc 
Lynch Construction Co 
Lynes, Emily A 
Lynes, Samuel 

Lyon rft Billiard Co. , Inc 

M. 
Mabel Elevator Co. ' 
MacAdam rent Foster, Inc 
MacDonald-Kaitchuck Printing Co 

MacRae, Hugh 

Mackay, Milton A 
Mackenzie, R. J. , estate of 
Mackie, Josephine 
MacMillan, H. R 
Macmillan Co. , The 
Madison rk Kedzie State Bank 
Macr, Mrs. W. N 
Macr, W. N 
Magee Furnace Co. ' 
Magnus, Mabee & Reynard, Inc 
Maguire Estate, Ltd. , John A 
Maine Dairy Co 
Maisel, jr. , Nicholas J 
Mallinckrodt, sr. , Edward ' 
Mallinckrodt, sr. , Edward, estate of 
Mallinson rk Co. , H. R 
Malone, Edwin B 
Malter, Maurice 
Mandel Bros 
Maney Milling Co 

8866 
28391 

2818 
8746 

14654 
10180 
15285 
1926 

2940 
2940 

39872 
11972 

r518 
26187 
26188 
26186 
26185 
26184 
12068 
6586 
2544 

81855 
18680 
8375 
7089 
r090 

f 7486 
i 11880 

1110 
10443 

279 
4284 

19271 
6833 

11141 
20986 

6602 
5240 
1127 
7854 
7855 
5600 

119 
10890 
4675 
2422 
1750 

11082 
18719 
5225 

14502 
1977 
7704 

6 
10 
13 
12 
10 
10 

3 
3 

20 
11 
7 

16 
16 
16 
16 
16 
13 
9 
8 

19 
12 
3 
7 
7 

2 
8 
4 

9 
11 
8 

19 
14 
4 
1 
7 
7 

11 
1 

17 
4 
2 
4 

14 
14 
5 

14 
4 

14 

665 
850 
361 
752 

1352 
1174 

95 

192 
192 
440 
409 

1050 
996 
996 
996 
996 
996 
642 

1418 
204 
166 
720 
813 

1085 
1085 

126 

517 
967 
996 
428 

569 
740 
325 

1367 
251 
922 

1256 
1256 
1216 
907 
894 
875 
66 

1112 
823 

1124 
1226 
1208 
341 

1001 
t Estate tax decision. 
~ Nonaqufescence notice published in Cumulative Bulletin IV-2, page G, recalled. 
t Acquiescence relates to second issue of decision. 
& Acrfuiescence relates to erst issue in decision. 



AcQUIEscENcE~ontinued. 

Tsxpsrer. D ocjret 
No. 

Board of Tsx Appesle. 

Volume. Page. 

snierre, William R. , deceased, estate of 
s nn, P. L 

Manning, Charles I 
Manning 4t Co. , L. H 
Manomet Cranberry Co 
Manorial Development Corporation 
Mantle, Lee 
Manville Jenckes Co 

Marble 4 Shattuck Chair Co 

Marigold Garden Co 
Marine Insurance Co. , Ltd 
Markenheim Co. , The 
Markle, Alvan 
Markle (Ill, George B. , estate of 
Msrkle, jr. (Illl, George B 
Msrkel, sr. , George B. , estate of 
Markle, John 
Markle, John, trustee 
Markowitz, Daniel S 
Marks, H. Benjamin 
Marks, Isaac 
Marks, Joseph D 
Marks, Wilson 
Marlboro Fertilizer Co 
Marlin Grocery Co 
Marqusee, Jack 

Marsh Fork Coal Co 
Marshall, Edward E 
Marshall & Spencer Co 
Martin, B. F 
Martin, Darwin D 
Msryott k Spencer Logging Co. et al 
Mason Cotton Mill Co 
Mason Machine Works Co 
Massachusetts Protective Association, Inc 
Massengale Advertising Agency 
Mather Paper Co. ' 
Ãatheson, William J 
Mathews, W. B 
Mathis Bros, Co 
Msttlsge Charles Henry 
Maurer, Charles J. , estate of 
Maury Milling Co 
Mans, Anna R. and L. M 
Mayer, C. P 
Mayer, Henry, estate of 

5A' "-"- a er's Inc 
cAlester-Edwards Coal Co 

McBride, F. T. , estate of ' 
McBride, Rose L. , administratrix ' 
McBryde Sugar Co. , Ltd 
McCabe Co. , M. J 

3106 
9123 
8111 

10230 
341 
611 

5808 
215 

{ 
14091 
14092 
32033 

1580 
2242 

544 
6208 

17780 
3799 

17646 
3858 

17646 
20287 
10806 
10875 
13912 
7132 
3797 

15384 
34364 
8419 

10453 
20308 

4574 
10617 
3001 
3341 
448 
289 

19803 
1496 

1378 
26507 
10032 
3861 
2116 

14551 
10853 

1322 
26776 

( 
18325 
37209 

3774 
4490 
4885 
4885 

11102 
21 

8 
7 

10 
1 
1 

13 
4 

13 

6 
4 
1 

10 
10 
10 
10 
10 
10 
8 
7 
7 

14 
6 
3 

15 
18 
12 
11 
10 
7 

12 

10 
1 
8 

18 
2 

11 
3 

18 
18 
9 
3 

13 
10 
8 

16 
16 
5 

10 
8 
8 

13 
1 

103 
221 
286 
633 
706 
575 
145 
765 

657 

368 
867 

1240 
763 
763 
763 
763 
763 
763 

1100 
895 
895 
87 

729 
82 

1080 
597 

1876 
685 

1140 
454 
267 
472 

1221 
449 
745 
810 
26 

973 
1 

674 
1133 
338 
242 
921 

1189 
566 

1239 
1164 
181 

1368 
435 
435 
686 
57 

& Nonscquiescence notice published in Cumulstive Bulletin V-l, page 7, recslle ' Estste tax decision. 
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Tsxpsxor. Docket 
No. 

Bosrd of Tsx Appesls. 

Volume. Pose. 

McCahill, Eugene P;, administrator estate of Mary 
E. McCahill 

McCahill, Mary E. , estate of 
McCallum, J. H 

McCann Co. , Inc. , H K 
McCarthy, John Francis, estate of 
McCarthy, Walter Ro executor 
McCarthy 8t Sons, Inc. , John 
McCauley Co. , C. R 
McCloud, Charles A 
McColgan, Adelaide, administratrix ' 
McColgan, Daniel A. , estate of ' 

McConnell, E. H 

McCormick, sr. , John 
McCormick et al. , Robert H 
McCoy-Brandt Machinery Co 
McCreery, Henry F 
McCreery, Walter A. , estate of 

McCutcheon, Howard 

McDonald, J. H 
McDonald, Mary E. , executrix t 

McDonald, Mrs. Lyde 
McDonald, Patrick J. , estate of ' 
McDonnell, Edward J 
McDonnell, J. S 
McFctridge, Edward P 
McFetridge, Georgiana 
McFetridge, Martha G 
McGinnis, Bob H 
McGlynn, A. P 
McGowin-Foshee Lumber Co. s 

McGrath, B. R 
McGrath Co. , William 
McIntosh, Richard E 
McIntosh Mills 
McKenna, James P 
McKinnon, L. E. , estate of 
McKnight, J. Hudson 
McKnight R. C 
McLean, Caroline S 
McMichael, Morgan J 
McMillan Metal Co 
McMinnville Manufacturing Co 
McMullin, M. K. , estate of 
McNaghten et al. , Malcolm, executors 
McNeill, Robert H. s 

McReynolds, Joseph 

McWilliams, J. W 

Mead et al. , William W. , executors 
Meade Cycle Co 
Meadow Fork Coal Co 

2547 
2547 

14811 
6578 

17334 
17334 

854 
1273 

20405 
3147 
3147 

( 
8211 

22235 
1880 
1605 

10783 
3557 

19247 
24401 
25554 
25158 

8042 
9386 
3042 
6194 

13546 
11503 
11210 
11209 

6647 
4714 

10446 
495 

5317 
15199 
9832 

121 
2650 
4048 

10804 
1534 
2221 
8841 

38888 
8015 
5846 

17261 
21189 
31121 
14977 
25979 

7228 
5756 
9770 

2 
2 

14 
14 
14 
9 
9 
1 
1 

13 
10 
10 
6 

16 
1 
2 
8 
4 

18 
18 
16 

2 
9 
2 
4 
6 
9 
9 
9 
4 
4 

10 
6 

10 
16 
9 
1 
6 
3 

13 
4 
4 
2 

19 
12 
13 
16 

17 

15 
6 

10 
9 

875 
875 
805 
234 
251 
525 
525 

1116 
987 
311 
958 
958 
116 
714 

1061 
430 
909 
967 
468 
834 
485 

1295 
1340 
1295 

49 
685 
766 
759 
763 
209 

1005 
961 

1089 
177 

1400 
801 
826 
412 

1060 
885 
487 
266 
797 
486 
425 
871 
479 

331 

329 
752 
887 
835 

t Estste tsx decision. 
' Acquiescence reistes to third issue of decision. 
s Acquiescence relet. es to deduction of loss on account o( xrorthlass stock. 
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Taxpayer. Docket 
No. 

Board of Tax Appeals, 

Volume. Page. 

Mechanics Bank of Brooklyn 
Mechanics Realty Co. , Inc. , and Mechanics Realty 

Co. of Pennsylvania 
Megeath, Ida J 
Megeath, S. A 
Megeath, Samuel A 
Megeath et al. , George W 
Meinel, Edward, estate of ' 
Meinel, Ethel G. , executrix i 
Meinhard, Carrie W 
Melick, J. J 
Melton, Alger 
Mepham, George S 
Mercantile Trust Co. , executor ' 
Mercer, John W 
Merchants National Bank 
Merchants Transfer fk Storage Co 
Merckens, August 
Meredith, E. T 
Meredith, G, W. , estate of 
Mereen-Johnson Machine Co 
Merges &fr Co. , F 
Merillat, Charles H 
Merkle Broom Co 
Merren, K. E, ' 
Mertz, Edward P 
Messenger Publishing Co 
Meats Machine Co 
Metairie Cemetery Association 
Metal Crafters, Inc 
Metasap Chemical Co 
Metcalf, Edwin D. , estate of 
Metcalf, Morris 
Metro Pictures Corporation of New England' 
Metro Pictures Film Exchange of Pennsylvania 
Metropolitan Laundry Co 
Metzger, L 
Meurer Steel Barrel Co, , Inc 
Mexican Telegraph Co. ' 
Meyer, Anton M 
Meyer, Herman A. , estate of 
Meyer dr Bro. Co. , F 
Meyers Machine Co. , Willard F 
Meyrowitz, Emil B 
Miami Beach Improvement Co 
Michel, George E 
Michigan Coin Lock Co 
Michigan Lithographing Co 
Michigan Trust Co. et al. , executors 
Mickel, Tom E 

9755 

2851 
71, 19 
2815 
9248 
7118 
3098 
8098 
2100 
7623 
5699 
1981 
9528 
8238 
8179 

80906 
10108 

1540 
4478 
8581 

10594 
4953 

19847 
5695 
1569 
2841 
437 

19842 
13569 
13848 
25479 
4487 

747 
588 

9682 
7749 
9098 
5737 
1062 
6884 

85796 
3241 

14869 
489 

4868 
1423 
6725 

440 

2 
5 
6 
5 
5 
6 
6 
3 
6 
7 
8 

13 
6 
6 

17 
7 
2 
9 
5 

11 
9 
8 

18 
6 
2 

12 
4 

15 
12 
18 
16 
11 

1 
2 
6 
7 

10 
3 
4 
4 

18 
8 

14 
5 
2 
1 
9 
5 

170 
1274 
1274 
1274 
1274 
341 
341 
612 

70 
717 
549 
85 

564 
1167 
290 

82 
290 

1874 
400 

444 

818 
1084 

156 
694 

80 
523 
903 
583 

1402 
286 
881 

1271 
721 

1062 
1230 

64 
213 

1829 
686 
481 

1069 
1327 

10 
979 

1814 
989 

24 
979 

& Estate tax decision. 
& Estate tsx decision; acquiescence relates to issue regarding taxability of proceeds of life insurance in excess of $40, 000 exemption and issue as to bequest of works of art to or for& the use of the Catholic Cathedral, Bt. Louis, Mo. 
& Acquiescence in decision regarding promissory note snd proceeds of off runs. 
& Acquiescence relates to issues involving officers' salaries and legal expenses. 
& Acquiescence relates to all issues except as to tentative tsx. 
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Docket 
No. 

Board of Tax Appesb. 

Volume. Page. 

Middleton Compress & Warehouse Co 

Midland National Life Insurance Co 
Midland Refining Co 
Midland Valley Railroad Co. ' 
Midwest Hotel Co 

Miles Co. , W. C 

Millar, W. D 
Millard et al. , Evcrett L. , trustees 
Miller, Addison 
Miller, E. B 
Miller, G. A 
51iller, Jennie L. , executrix 
Miller, John L. , estate of 
Miller, Stanley R 
Miller, Daybill &; Co 
Milliken, George W. , estate of ' 
Milling Moore Mercantile Co 
51ills, Lucy M. , estate of ' 
Milton, George F. , estate of ' 
Milton, jr. , George F. , executor s 

Milwaukee Brass Manufacturing Co 

Milws, ul-ee Woven Wire Works 
Miner &; Frees Lumber Co 
Miner Lithographing Co. , E. C 
Minneapolis Sash & Door Co 
Minneapolis Syndicate 
Minnesota Cement Construction Co 
Mitchell Advertising Agency, Inc 
Mitchell Auto Co. , A. P 
Mitten, Robert 
Moberly Fuel & Transfer Co 
Moberly Oil Co 
Mobile Delivery Co 
Mobile River Saw Mill Co 

Mobile Towing & Wrecking Co 

Mogg Coal & Coke Co 
Moline Dispatch Publishing Co 
Monarch Cooperage Co 
Monarch Electric &, Wire Co 
Monk, Henrv 
Monroe Cotton Mills 
Monroe Furniture Co. , Ltd. , et al 
Montgomery, Lan~ence J 
Moon, Annie . 'tfoon, O. L 
Moore, Anna H. , executrix s 

Moore, George A 
5loore, H. B 

r Acquiasccnce relates to issues 3 and 3 of decision. 
r Estate taz decision. 

35942' — 31 — 4 

1125 
27 

28889 

1983 
25000 

2933 

( 
3439 

10638 
840 

1596 
3465 
4469 
4397 
4397 

17002 
20267 
10123 
7560 
10'28 

19224 
19224 
3424 

13542 
21024 
8163 

10579 
468 
388 

10163 
6284 

10351 
7597 

10891 
27862 

3552 
7124 
8700 

( 
9080 

17824 
12408 
9235 

11590 
13405 
11396 
3310 
2543 

28583 
8675 
8674 

10542 
14953 
3544 

1 
1 

14 
2 
2 

19 
5 

5 
9 
5 
3 
7 
6 

11 
11 
12 
15 
7 
5 
3 

17 
17 

10 

16 
10 

1 
2 

13 
6 

10 
10 
11 
17 
3 
8 
8 

19 
10 
11 
13 
12 
9 
6 
2 

17 
6 
6 

13 
14 
8 

1145 
311 
200 
292 
296 
423 
121 

625 
1404 
294 
726 
921 
401 
854 
854 
702 
13 

785 
1060 
1016 
380 
380 

936 

75 
521 
588 
505 

1303 
151 

1311 
1001 
731 

1242 
163 

1224 
368 
152 

588 
934 
929 
158 
16 

172 
743 

1308 
385 
385 
864 

1185 
749 
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Board of Tsx Appeals. 
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Moore, L. C. ' 
Moore, Tom (Fayette T. ) ' 
Moore, William, estate of ' 
Moore Stave Co. , Lucas E 
Moore 4t Scriver Co 
Moores, Harry C 
Moorhouse, Abraham, estate of s 

Moorhouse et al. , Mary Elizabeth, administrators' 
Moors, John F 
Mooyer, Christian, estate of ' 
Mooyer, Ma-garet A. , executrix estate of Christian 

Mooyer, deceased ' 
Moorefield and wife, W. H 
Moreland Co. , Thomas B 
Morgan, Claud 
Morgan, John 
Morgan, Walter G 

Morris, Homer P 
Morris, John T 
Morris rk Bailey Steel Co 
Morris rft Cummings Dredging Co 

orrison Wooleri Co 
Morrison-Merrill rk Co 
Morsman, Edgar M. , estate of ' 
Morsman, jr. , Edgar M. , administrator 

Morton, A. D 
Mosby 4t Co. , Inc. , J. B 
Mosenthal, Philip J. , estate of 
Mosenthal, Walter J. , executor 
Moser rft Wacker, Inc 
Masher Manufacturing Co 
Mosier, M. H 
Mosler, Moses, estate of s 

Mossberg Pressed Steel Corporation 

Mossman, Yarnelle fk Co. s 

Mountain Ice Co 
Mt. Vernon Car Mfg. Co 
Mt. Vernon National Bank 
Moyse, Sidney G 
Mudd Motor Co. , Ray F 
Mueller Metals Co 
Muir, James S 
Mullins, William H 
Multibestos Co 
Mumper, Hewlings 
Munger, L. S 

3709 
13907 
18273 
10542 
5146 

678 
4209 
5101 
5101 
1021 
3404 

3404 
5721 

18367 
6290 

10978 
3449 

6525 
16604 
9492 
9596 
9543 
4358 

32075 
s 1?660 
4 32075 

3559 
2781 
6994 
6994 
4475 
1886 
5304 

17895 
8757 

( 
3269 

11076 
11459 
20512 
14207 

237 
5967 
1192 
4395 
3648 

13917 
7598 

14053 
28479 

19 
13 
5 
2 
3 
8 
8 
1 
2 

2 
4 

16 
7 

10 
5 
9 

15 
9 

10 
10 
2 

14 
13 
14 
6 
6 

12 
12 
4 
7 
5 

16 
9 
9 

) rr 
13 

2 
4 
3 
3 
3 

14 
6 

13 
16 

979 
140 
864 

1211 
368 
301 
964 
964 
868 
723 

723 
394 
858 
495 

1138 
1035 
12?3 
260 
205 
351 

8 
489 
108 
415 
108 

1295 
722 
365 
365 

1021 
187 
674 
762 

1161 
45 

1246 

810 
581 
834 
629 
169 
165 
426 

1060 
977 
168 

r Acquiescence relates to issue as to whether tho income realized under agreements of Dec. 14, 1918, is 
taxable in proportionate amounts to the several petitioners or whether such proportioaate amounts sre tax- 
able ono-half to the petitioners aud one-half to their respective wives. 

r Acquiesceace relates to deduction of expoaditures for architect's services in 1922 snd 1921. 
r Estate tax decision. ' Estate tax decision; nonacquiesconce notice published in Cumulative Bulletin VIII-1, page 87, re- 

called, in so far ss serac relates to issue 2 of decision. 
r Estate tax decision; nonacquiescence notice published in Cumulative Bulletin VIII-1, page 57, recalled. 
'Acquiescence relates to issues decided adversely to the Commissioner, with the exception of issues 

involving deduction of teatative taxes in determining the earnings available for paymeat of dividends in 
1918 and 1919. 
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Bosrd of Tsx Appeals. 

Volume. Psge. 

Munger, Trudie T 
Munn Hotel Co 
Munsey Trust Co. , trustee 
Munson, Carols W 
Munson, Edgar, executor estate of Harriet A. Curtis, 

deceased 
Murchison National Bank 
Murphy, J. E 
Murphy, Ray Sister, bene6ciary 
Murphy Transfer k: Storage Co 
Musselman, C. H 
M usser, R. C 
Mutual Chemical Co. of America 
Mutual Cotton Mills Co 
Myer Thread Manufacturing Co. , Henry 

N. 

16897 
13819 
27766 
16562 

442 
608 

7187 
26472 
8191 

11654 
160 

4781 
10083 
16413 
8641 

16 
14 
17 
18 

9 
7 
1 
3 

12 
15 
2 

168 
93 

927 
282 

185 

610 

, 621 
1148 

41 
498 
678 
247 
665 

Nabors Oil k Gas Co 
Nace, Bruce E 
Nartzik, Julius J. , estate of 
Nathan, Morris, estate of ' 
National Bank of Baltimore 
National Casket Co 
National Film Publicity Co 
National Gauge A Equipment Co 
National Grocer Co 
National Industrial Alcohol Co 
National Land Co 
National Oil Products Co 
National Piano Manufacturing Co. s 

National Pipe tk Foundry Co 
National Pneumatic Co 
National Sash dt Door Co 
National Straw Works 
National Talking Machine Sales Corporation 
National Tea Co 
Naval Stores Equipment Co 
Nazareth Cement Co 
Neapolitan Ice Cream Co 
Neill, James 
Neisler, C. E 
Nekonegan Paper Co 

Neuberger, Max and Rudolph 
Neusteter Suit Co 
Nevins, Frank J 
Nevins, Frank J. , administrator 
Nevins, Thomas F. , estate of 
Newbold 4t Son Co. , R. S 
New Century Color Plate Co 
Newell, John T 
Newlyn Coal Co 
Newman, Lewis D 
Newman Theatre Co 

' Estste tsx decision. ' Acquiescence does not telste to tentative tsx issue. 

7962 
10578 
4316 

11448 
3844 

19982 
1807 

18413 
562 

4858 
11180 
18570 
3333 

20486 
32997 
3651 
5788 
5065 
5272 

28189 
18003 
2446 

11798 
9290 

11796 
21064 

8036 
4001 
8344 
3850 
3850 
5698 

10986 

( 
24094 
41675 

9758 
19138 
3694 

7 
12 
8 

12 
3 

16 
4 

14 
1 
7 

10 
12 

11 
19 
5 
6 

16 
6 

17 
16 
4 
8 
8 

18 
16 
2 

8 
12 
12 
12 
7 

10 
17 

9 
9 
4 

1091 
104 
685 
681 

1088 
1141 
118 
748 
688 

1241 
527 

1402 
46 

242 
637 
931 
463 
570 

1222 
938 

1121 
437 
299 
184 

1000 
911 
477 
866 
869 
869 
471 

1082 

93 
835 
158 
390 
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Taxpayer. 
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No. 

Board of Tsx Appeals. 

Volume. Page. 

Nickey & Sons, A. B 

Nickey, S. M 
Nickey, W. E 
Nixon, Kate I 
Noell, Richard A 
Nokomis Cotton Mills 
Nolan, Claude 
Nolde & Horst Co. ' 
Norfolk & Western Ry. Co 
North American Mortgage Co. s 

North American Oil Consolidated ' 
North Iowa Brick & Tile Co 
North McAlester Coal Co 
North Street Trust 
Northeastern Oil & Gas Co 
Northern 
Northern 
Northern 
Northern 
Northern 

Hotel Co 
Michigan Transportation Co 
National Bank 
Trust Co. et al. , executors 
Trust Co. , executor f 

Northwest Lumber Co 

Northwestern States Portland Cement Co. ' 
Northwestern Yeast Co 

Newman, William C. ' 
Newmarket Co 
New Orleans Can Co 
New Orleans, Texas & Mexico Ry. Co. ' 
News Leader Co 
Newton, H. E 
Newton, W. H 
Newton Cotton Mills 
New York Blower Co 
New York, Brooklyn & Manhattan Beach Ry. Co 
New York, Ontario &. Western Ry. Co 
New York Talking Machine Co 
Niagara Searchlight Co. , Inc 
Nice Ball Bearing Co 
Nichols, A. M 
Nichols, John W. T. , estate of ' 
Nichols et al. , George, executors' 
Nichols, Roy 
Nichols Contracting Co 
Nickey, A. B. , estate of 

6580 
1489 

11994 
400 

88675 
9626 
9627 

10731 
8861 
4945 

974 
12363 
9505 
2109 

12623 
9599 
9599 

24016 
l. 3399 
1961 
1285 
1286 
1287 
1288 
1289 
1967 
1962 
1186 
8223 
4557 

27682 
9867 
3601 

15798 
8714 

16107 
5655 
6831 

10545 

8525 
2768 
3168 

16691 
4816 
7127 

10650 
15810 

( 
5768 

10456 
1511 

10 
2 
7 
6 

18 
7 
7 

9 
3 
1 

18 
10 
5 

15 
10 
10 
17 
15 
8 

8 
8 

8 
2 

16 
12 
8 

18 
12 

10 
5 
6 
5 
3 
3 

16 
8 
9 
9 

158 
537 

1175 
436 

1212 
1153 
1153 

176 
838 
606 

1172 
154 
922 
484 

1155 
919 
919 
580 
102 
178 

178 

173 
173 
524 

1180 
1205 
1288 
41? 
597 
418 

68 
1290 
200 
947 
882 

1099 
255 
608 
685 
96 

1111 

885 
282 

& Acquiescence does not relate to deduction of amount of bad debt ascertained to bs worthless snd charged 
off in 1929. 

~ Acquiescence relates to second issue of derision. 
~ Revokes nonaequiescence published in Cumulative Bulletin VII-1, page 39. ' Acquiescence relates to third issue of decision. 
s Acquiescence relates to income from depreciated value of guilders. 
s Acquiescence relates to determination of cost and value of oil properties snd improvements thereon for 

nlvested capital snd depletion purposes, snd mathemsticai calculation of invested capital. ' Estate tsx decision; acquiescence relates to trusts of 1912, 1919, and 192k 
s Acquiescence relates to first, second, third, fourth, and snrth issues of decision. 
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Board of Tax Appeals. 

vol&use. Page. 

Northwood & Co. , H 
Norton et al. , Hiram S. , executors ' 
Norton, James E. , estate of ' 
No& v N eli B Pe 1 

Norvell, Mrs. B. R 
Norwood, Calef & Co 
Noyes, Charles R. , estate of s 

O. 
Oates, Mrs. Orner J 
O' Brien et al. , Blanche, executors 
O' Brien Leather Finish Corporation, Joseph 
Ocean Accident & Guarantee Corporation, Ltd 
O' Connor & Co. , J. J 
Oconto Falls Motor Car Co 
O'Day Investment Co 
Oeltjen, C. G 
O'Hair, P. E. , estate of 
O'Hare, J. Frank 
Ohio & Big Sandy Coal Co. , trustees for 
Ohio Brass Co 

Ohio Sheep & Wool Growers Associs, tion Co 
Oklahoma Operating Co 
Old Farmers Oil Co 
Olds, Millard D. s 

Oleet, Israel 
Olinger Highlanders, Inc 
Olinger Mortuary Association 
Olsen, John 
Olsen Water & Towing Co 
O'Meara, C. A 
O'Neal, Benjamin Paschal 
O' Neill, John, estate of ' 
O' Neill, jr. , et al. , John J. , executors ' 
O' Neill Machine Co 
Oppenheimer, Leon 

Opperman Coal Co 

Orlando Petroleum Co 
Orr, Benjamin H 
Orth, Frank L 
Ortseifen, Adam ' 
Osage Steamship Co. , Ltd 
Osborne & Clark Lumber Co 
Ostrow, Samuel D 
Otis, James 
Otis Steel Co 
O' Toole, James J 
Ottolander, C. J. W 
Overland Ixtnight Co. , Inc 
Overland Lumber Co 

5122 
19038 
19038 
7720 
7719 

9 
18486 

8393 
13042 
25747 

9630 
3114 
1060 

12471 
16632 
11643 
4184 

30377 
7888 

13600 
6023 

15149 
12660 
2824 
S718 
9622 

532 
532 

1460 
1908 
9S22 

22421 
5185 
5185 
7922 
9977 

( 

3317 
14729 
15792 
20399 
28294 

5588 
12900 
3396 

10493 
14690 

4&11 
7520 

19402 
4494 

19366 
3946 

4 
16 
16 
6 
6 
1 

16 

8 
10 
12 
8 
6 
1 

18 
13 
11 
3 

12 
15 
17 
4 

14 
17 
12 
15 
8 
6 
6 
5 
1 

11 
18 
4 
4 
9 
7 

6 

11 
17 
9 

14 
3 
8 

12 
7 
6 

12 
5 

15 
2 

697 
1115 
1115 

56 
56 

261 
519 

981 
682 

1195 
521 

1045 
1021 
840 

1230 
608 

1039 
702 
273 

1199 
1207 
911 

1127 
203 
560 
826 
773 
773 
889 

1149 
101 

1036 
78 
78 

567 
1156 

1215 

101 
368 
249 

1403 
141 
382 
870 
882 
358 
769 
651 
S70 
489 

on 

building fund 

' Estate tax decision. 
' Estate tax decision; acquiescence relates to issues 2 and 3 of decisi 
& Acquiescence does not relate to partnersbip issue. 
& Acquiescence relates only to deduction of contribution to cburcb 
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Taxpayer. 
Docket 

Ko. 

Board of Tax Appeals. 

Volume. 

Owen-Ames-Kimball Co 
Owen, Frank G. , estate of ' 
Owen, Leila S. , administratrix ' 
Owens Bottle Co 
Oyster, jr. , George M. , estate of 
Ozark Mills, Inc 

P. 

1637 
19809 
19809 
1033 
7390 
4377 

5 
18 
18 

8 

6 

921 
539 
539 

1197 
108 

1179 

Paauhau Sugar Plantation Co 
Pabst, Fridolin 
Pacific Baking Co 
Pacific Car 4 Equipment Co 
Pacific Coast Pipe Co. ' 
Pacific Coast Redwood Co 
Pacific Novelty Co 
Pacific Pipe & Supply Co 
Pacific Realty Corporation 
Pacific-Southwest Trust 4t Savings Bank, adminis- 

trfttor ' 
Paducah dt Illinois R. R. Co 
Paducah Water Co 
Paget, J. H 
Palais de Modes 
Palmer, Earl M 
Palmer, J. C 
Pantazas, Charles 
Pantazas, James 
Pantlind Hotel Co. and Pantlind Building Co 
Par-a-Tex Oil Co. s 

Paris Cloak, Suit Jt Millinery House 
Parish, S. W 
Parish-Watson, M 

Parish-Watson k Co. , Inc 
Parisian, The 

Park Amusement Co 
Park Bros. dt Rogers, Inc 
Parker, Arthur M. , estate of 
Parker, Edward L 
Parker, George S 
Parker, Helen Pitts 
Parker, Nora D 
Parker, W. D 
Parker Wire Goods Co 

Parkersburg 4 Marietta Sand Co 
Parma Co 
Parshall, William W 
Patapsco Ballast Co 
Patch, Bradford C 
Pate, Zcbulon Vance 
Patterson, George F. , estate of ' 
Ps, tterson, G. S 
Ps, ttcrson, W. H 

' Estate tax decision. 
r Acquiescence relates to issue 1 of decision. 
' Acquiescence does not extend to that part of the Board's decision 

704(a) of the Revenue Act of lass is applicable to the case. 

13879. 
2227 

84 
1093 
7961 
1847 
8162 
1943 
4526 

20657 
3028 
6055 
4279 
5502 
5447 
1181 
3382 
3382 

18436 
13896 
5600 
9504 
4684 
2833 
4894 

5SB 
7926 

16921 
2460 

14954 
41873 

5602 
14186 
8647 
8646 
3999 
5452 

12050 
14553 
6452 
1800 
6332 

14955 
20657 
12345 
8901 

13 
6 
2 
2 

11 
5 
5 
2 
5 

18 
2 
5 
6 
5 
3 
1 
5 
5 
9 

13 
5 
9 
3 
2 
4 
2 

15 
16 
6 

14 
19 
10 
14 
13 
13 
8 

11 
18 
7 
1 

13 
18 
16 
7 

500 
843 
391 
348 

1329 
423 

1017 
870 

1223 

1314 
1001 
1067 
310 
189 
403 
882 
975 
975 
878 
540 
189 

1236 
840 
851 
605 
415 
106 
5S7 
719 

1185 
171 
864 

1185 
1239 
1239 

448 

87 
429 
318 

1081 
916 

1236 
1314 
716 
621 

which purports to bold that section 
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Patterson Produce Co 
P auli, Karl 
Paulson, Peder, estate of 
Paulson et al. , William I. , executors 
Payne, Edward W 
Peabody Coal Co 
Pearce et al. Arthur P. , trustees 
Pearce, jr. , Charles F 
Pearl, Ben, estate of 
Pearl, Bernard, sole distributee 
Pearsall, Gilbert H 
Pearsall k Co. , Inc 

Peavy-Byrnes Lumber Co. ' 

Peavy-Moore Lumber Co. ' 

Peoples Ice & Cold Storage 
Peoples Trust Co. , trustee 
Perkins, B. F 
Perkins, Holten B 
Perkins Land dt Lumber Co 

0 C 

Perkins Manufacturing Co 

Permanent Loan and Savings 
Perry, E. G 
Perry, Mary R 
Perry, V. K 
Perry 5t Dorminey 

Ferryman, J. R 
Persons, James H 
Peru Chair Works 

Association 

Peavy-Wilson Lumber Co. ' 

Peck 5t Hills Furniture Co. s 

Pederson, Hans ' 
Pederson, Marie s 

Peebles et al. , W. S. , administrators' 
Peerless Pacific Co 
Peninsula Shipbuilding Co 
Penn Chemical Works 
Penna, P. H 
Pennington-Geissler Co 
Pennsylvania Co. for Insurance on Lives and 

Granting Annuities, executor under the will of 
Mary A. Britt, deceased 

Pennsylvania Salt Manufacturing Co 

3994 
13927 
13571 
13571 
9065 

19256 
9615 
5606 

16433 
16433 
11997 
12722 
15824 
16354 
25984 

( 

15823 
16355 
25986 

( 

15822 
16356 
25985 
16108 
12329 
12328 
9380 

14376 
5741 
9247 

21861 
10082 

1904 
27199 
38453 
41691 
14365 
8472 
5152 
6851 

( 
11363 
17041 
12741 
23894 
35148 
37930 

2268 
9023 

42492 
9022 

852 
2735 

3250 
3408 

4 
11 
10 
10 
12 
18 
13 
6 

18 
18 
10 
5 

14 

14 

l4 

16 
14 
14 
5 

10 
9 
7 

17 
11 

18 

10 
10 
6 

14 

17 

2 
9 

20 
9 
1 

950 
784 
732 
732 
781 

1081 
150 
450 
249 
249 
467 

1177 

625 

625 

625 

i008 
1089 
1089 
386 
103 
189 
442 

17 
648 

48 

1148 

16 
1385 
781 
584 
528 

1345 

132 
796 

58 
796 
995 
311 
716 
29 

~ Acquiescence does not relate to affiliation issue, except with 
Chrlstfe 8r Eastern Rr. Co, fot' 191L 1919, and 1919. ' Acquiescence does not relate to leasehold issue. 

~ Acquiescence relates to issues (c), (d), and (e) 
~ Estate tax decision. 

rogard to Peavr-Wilson Lumber Co. and 
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No 

Board of Tax Appeals 
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5102 
12333 
13830 
252?6 

2091 
1266 
161 

E 

14749 
21953 
28226 

4803 
4803 

19419 
2376 
6352 
6352 
6352 
6352 

29493 
12802 
11758 

( 

16673 
24755 
32327 
13149 
13149 
5908 
5840 

( 

4487 
6661 

11303 
12828 

8542 
893 

21340 
7189 

27573 
7989 
2208 
6388 
4739 
1804 

32385 

9004 
2558 

2837 

( 
8788 

10081 
7866 

16563 

Peruna Co. i 11 
11 
16 

1 
1 
1 

13 

6 
6 

15 
9 
7 
7 
7 
7 

20 
9 

11 

16 

14 
14 
5 
5 

5 

14 
3 
8 
2 

12 
4 

16 
5 
5 
7 
5 
5 

19 
5 

2 

6 

7 

10 
15 

1180 
541 
895 

1198 
690 
385 

Petaluma & Santa Rosa R. 
Peters, John 
Peters Manufacturing Co 
Peterson Co. , George C 
Pevely Dairy Co 

Phelps, B. M 1248 

Phelps, Martha B. , executrix ' 
Phelps, William L. , estate of 2 

Phelps-Waters Co. 4 

Phillips, Edward S 
Phillips, George E. s 

Phillips, John D. , estate of 2 

Phillips, Joseph Edward, executor 2 

Phillips, Joseph W. , estate of 2 

Phillips, Lee A 
Phillips, T. C 
Philmont Realty Co 

648 
648 

1166 
1016 
1054 
1054 
1054 
1054 
438 
153 
800 

} 

~ 

) 

) 

) 

Philo Corporation, L. H 130 

Phoenix National Bank 
Phoenix Savings Bank & Trust Co 
Piekering, Loring 
Pickering, Rose C 

115 
115 
670 
670 

Pictorial Review Co. , The 416 

Piedmont Lumber Co 778 
1009 

72 
396 
678 
625 
555 
938 
541 

1104 
821 
929 
288 

45 

Piedmont-Mt. Airy Guano Co 
Pierce-Arrow Motor Car Co 
Pierson & Co 
Pike County Coal Corporation s 

Pine, E. Frank 
Pine Bluii Compress & Warehouse Co 
Pine Ridge Mines Co 
Pinhorn, Richard, estate of 2 

Pioneer Laundry Co 
Pittard, J. T 
Pitts, John L. , estate of 2 

Pittsburgh & Bessemer Coal Co 

Pittsburgh Grinding Wheel Co 712 
105 
173 

1158 
535 

Pittsburgh-Northern Coal Co 
Planters Nut & Chocolate Co 

capital purp 
of taxpayer' 

oses for 1919 
s own bonds at less than 

rs Co. was a transferee of Wisconsin 

Plans, Inc. , Theo 
Plaut & Co. , L. S 

4 Acquiescence relates to issue as to value of good will for invested 
2 Acquiescence relates to that part of decision as to the purchase 

par which were held as an investment. 
4 Estate tas decision. 
4 Acquiescence does not relate to issue as to whether Phelps-Wate 

Chemical Co. 
4 Acquiescence relates only to issue 1 in decision. 
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Psal h H 

Plunkett, Florence C 
Plunkett, Lyda F 
Plunkett, William C 
Plymouth Coal Mining Co 
Poel & Kelly, Inc 

Polichroniades, Paul 
Pomeranz, Aaron 
Pomeranz, Abraham 
Pomeranz, Otto S 
Pomonis, Dennis 
Pomonis, Spiro 

Poor's Publishing Co 
Pope, Arthur K 
Pope, Clarence E 
Pope, Mrs. Clarence E 
Pope Sanatorium Co 
Popular Dry Goods Co 
Popular Priced Tailoring Co 
Port Townsend & Puget Sound Ry. Co 
Post, James H 
Poston, Clarence E. , estate of 
Poston et al. , Floyd E. , administrators 
Pottash, Harry 
Pottash, Max 
Pottash Bros 
Potter Farms, Inc 
Pound Hotel Co. , J. B 
Powel, Hope Ives, estate of ' 
Powel, T. I. Hare, executor ' 
Powell Coal Cc. s 

Power, Charles B. and John Iti. , executors ' 
Power, Thomas C. , estate of ' 
Power & Bro. , T. C 
Powers, Mary A. , executrix ' 
Powers, Richard J. , estate of ' 
Powers, Samuel L 
Powers & Mayer, Inc 
Powers & Mayer Manufacturing Co 
Pratt et al. , Emily J. , executrices' 
Pratt, William B. , estate of 
Pratt & Letchworth Co 
Premier Oil Co 
Premier Packing Co 
Preston, Homer tf 
Preston et al. , Homer M. , administrators 
Prestwood, F. M. , estate of 
Prestwood, N. J. , administrator 
Price, Samuel B 
Producers Fuel Co 
Prouty et al. , Anson V. , executor ' 
Prouty, C. C. , estate of ' 
Pryor, Luke, estate of ' 

t Estate tax decision. 
r Acquicsccnoe relates to all issues except jurisdiction issue. 

3370 
3701 
3758 
3757 
8756 
4008 

80916 
83 

1265 
11759 
11760 
11761 
3382 
3382 

14460 
17596 
6849 
2151 
2500 
4148 
2141 
9222 
2554 

12488 
27350 
27350 
11992 
11991 
11990 
5928 
5792 
9888 
9888 

11945 
10400 
10400 
3740 
5422 
6422 

11558 
6862 
6862 

25729 
8858 
4644 

( 
7996 

20629 
10192 
9816 
3896 
7755 
7755 

11764 
159 

2951 
2951 
9380 

7 
8 
3 
3 
8 
8 

19 
1 
2 

11 
11 
11 
5 
5 

12 
14 
14 
3 
3 
4 
6 
8 
2 

12 
17 
17 
12 
12 
12 
6 

18 
10 
10 
12 
11 
11 
6 
6 
6 

12 
6 
6 

18 
7 
7 

12 

12 
9 
7 
6 
6 
7 
1 
5 
5 
6 

295 
1266 
1265 
1265 
1265 
1023 
1317 

6 
1268 
507 
507 
607 
975 
975 
865 

1889 
584 
595 
595 

1085 
78 

881 
857 
510 
921 
921 
190 
190 
190 
110 
943 
166 
166 
492 

1313 
1813 
835 
688 
688 
702 
829 
329 
377 
621 
492 
822 

637 
645 
414 

1116 
1116 
1237 
202 
107 
107 
386 
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Pugh, sr. , Mrs. John 
Pugh, jr. , J. C. , estate of 
Pugh, sr. , J. C. , estate of 
Pugh, jr. , Mrs. J. C 
Pugh, sr. , Mrs. J. C. , executrix 
Pugh, L. G 
Pugh, Mrs. L. G 
Pugh, O. L 
Pugh, Mrs. O. L 
Purcell, Annie L. , executrix 
Purcell, Joseph, estate of 
Purdy & Henderson Co 
Purity Oats Co 
Purity Oats Co. of Daverport 
Putnam, Hcnrietta, deceased, estate of ' 
Putney Merce, ntile Co. , L. B 
Putzel, Henry V 

17156 
17174 
17155 
17173 
17156 
17158 
17157 
17153 
17154 
3838 
3838 
5198 
4364 
4365 
5273 
3195 
4053 

17 

4 
4 
4 
4 
4 
3 
3 
8 

429 

967 
967 

70 
585 
585 
823 
836 
787 

Quadrica Manufacturing Co 
Quealy, P J 
Queen City Printing Co 

2814 
7196 
6985 

2 
6 
6 

1119 
419 
521 

Radel Co. , John J 
Radin, Etta, administratrix 
Radin, Samuel, estate of 
Rainbow Royalty Co 
Raleigh Smokeless Fuel Co 
Ramming, R. W 
Randolph Hotel Co 
Ranier Grand Co 
Ransom, Inc. , Stephen 

Rauh & Sons Fertilizer Co. , E. s 

Ravlin Corporation 
Ravner, William 
Raymond-Hadley Corporation 
Read Phosphate Co 
Real Estate & Trust Co. et al. , executors, estate 

of George W. Milliken ' 
Realty Associates, as syndicate manager 
Realty Sales Co 
Redlands Security Co 
Reed, F. M 
Reed, Leila H 
Reese Drilling Co 
Regal Shoe Co 
Reichenbsck, Harry L 
Reinhardt, Elaine R 
Reinhart, Patrick D 
Reisner Mfg. Co. , W. H 
Reizenstein, Louis, trustee 
Reizenstein Trust Estate, Rosa 
Renaker, V. B 
Renfro, E. T 

' Estate tax decision. ' Acquiescence relates to issue i of decision. 

5576 
8175 
8175 
3619 
7767 
5983 
1580 
4236 
7904 
7905 

10720 
45481 
8284 
5128 

10238 

10123 
27921 
18145 
5703 
6776 
5110 

27009 
784 

2015 
994 

16702 
12436 
8146 
8146 

13120 
6138 

5 
8 
8 
3 
6 
6 
6 

11 
9 

12 
19 
10 
4 

13 

7 
17 
10 
5 
6 
8 

18 
1 
1 
2 

15 
13 
9 
9 

12 
8 

250 
1077 
1077 

71 
381 
188 
368 
520 

120 

468 
1112 
698 
889 

39 

785 
1173 
1217 
956 

1140 
670 
816 
896 

1026 
19 

1247 
841 

1184 
1184 

51 
1295 



51 

Acqtrf EscENcEs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Renfro, Mrs. Ines C 6138 

l 

21489 
29554 
32965 
8704 
9006 

14185 
17707 
3733 
2208 
1791 
7829 

25575 
894 

12337 
5219 
2823 

( 

19420 
21259 
38675 

7763 
13065 
15606 
6817 

12803 
3576 

1295 
Reserve Loan Life Insurance Co. ' 18 

12 

15 

219 Reserve Natural Gas Co. of Louisiana 
951 

1186 
541 
182 
651 
693 
194 
13 

1080 
822 

Retailers Fire Insurance Co 
Retlaw Mines Co 
Rex Machinery 5t Supply Co 
Reynolds, J. D 
Reynolds, J. E 
Rhodes, Brownson 5t Kampman, Inc 
Ribbon Cliff Fruit Co 
Rice dt Fielding, Inc 
Rich and wife, C. R 

3 
5 
3 

10 
17 
2 

12 
3 
6 

537 Richland County Building and Loan Association 15 

6 1247 
915 
316 

11 
1381 
436 

13 
15 
10 
12 
3 

2 
6 

18 
6 

10 
9 

13 
1 

12 
18 
7 

10 
9 
2 
7 
1 
5 

668 
194 
149 
890 

1134 
1332 

57 
1098 
1261 
474 

1162 
763 
376 

1176 
1162 
501 
748 
550 

1195 
1217 

47 
806 
635 
313 
817 
277 
782 

13 
12 
5 

12 
13 

2 
19 
11 

to a deductio 
beginning sn 

n in the amo 
d end of the t 

unt of 4 per 
axable years 

t 31 1916 snd deprecis 

Richmond Hosiery Mills 

Richmond Mica Co. , Inc 
Rickard, George L 
Ricker, George A 
Ricks, W. R 
Riffel, Henry 
Riggs, Leon C. , estate of, Lacey L. Bogart, adminis- 

trator 1932 
Rigsby, G. D 5599 
Hike, Frederick H 24335 
Riker, jr. , Samuel, executor 7102 
Ringler k Co. , George 8565 
Rio Electric Co 12756 
Riter, Joseph 14392 
River dt Rail Storage Co 1233 
Riverview State Bank 11180 
Roanoke Mills Co. s 23221 
Roberts, B. S 5344 
Roberts, Frances A. , estate of 17698 
Roberts, H. H . 9579 
Roberts Co. , U. N 1270 
Roberts, Vincent G 5344 
Robertson, Charles E 595 
Robertson, Harry F 5436 
Robertson, J. E 17227 
Robinson, Andrew P 14924 
Robinson Co. , A. M. ' 5652 
Robinson, F. M. , estate of 6341 
Robinson Shows Co. , John 13893 
Rock Island Sash 5t Door Works 7258 
Rockford Brick 8r, Tile Co 3873 
Rockford Malleable Iron Works 2451 
Rockwell Manufacturing Co 29672 
Rodefer Oil Co. , David 10184 

~ Acquiescence in so far ss decision holds that petitioner is entitled 
cent of tbe mesa of the reserve funds required by law snd beld at the 
undiminished by the amount of exempt interest. 

& Acquiescence relates to claim for paid-in surplus; depreciation prior to Augus 
tion during fiscal years ended August M, 1917, 1918, 1920, and 1921, 

r Acquiescence relates to issues 2, 2, 4, 6, snd 6 in decision. 
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Roden Coal Co 
Roe, Charles F. , estate of ' 

Roebling, Karl G. , estate of 

Roesch, William V 
Roessel 8t Co. , Ltd. , Louis 
Rogers, Katie 
Rogers, Noah C. , executor ' 
Rogers, R. M 

Rogers, Robert C 

Rogers, T. J. and Victoria V 
Rolfe, Willard G. , executor ' 
Romayor Gravel Co 
Rome Wire Co 

Roos, Moritz 

Roper, Elisha 
Roper, Mrs. Elisha 
Rose Co. , Edward 
Rosenthal, Benjamin J 
Rosenthal, Hannah S 
Rosenwald k Weil, Inc 
Roshek Bros. Co. 5t Roshek Realty Co 

Roslyn Fuel Co. ' 
Ross Co. , Inc. , F. J 
Ross, James, estate of ' 
Ross-Spiller Glove Co 
Rosser, Luther Z. , estate of ' 
Roth, Charles F. , estate of 
Roth Hotel Co 
Roth Shoe Co. , Whitney 

Rouse, Hempstone 4 Co. , Inc. ' 

Rowe, John J 
Rowe, M. D. s 

Rowe, Mrs. M. D. ' 
Royal Collieries Co. , The 
Royal Fuel Co 
Royal Wet Wash Laundry, Inc 

Rubens k Co. , Charles 

Rubenstein, Gertrude G. , executrix 
Rubenstein, Louis, estate of ' 
Rub-No-More Co 
Rucker, B. J 
Rucker, W. J 
Ruckman Coal Co 
Rudolph, E. L 
Rudolph Co. , Inc. , M. J 
Rudolph, T. T 
Ruf, Frank A. , estate of s 

7915 
11030 
13042 
25747 

2551 
1009 

10843 
25964 
10842 
13581 
24740 
15536 
18486 
7532 
8759 
3079 

8642 
8643 
2092 
990 
991 

8596 
1844 
9074 

22072 
7281 
8690 

10212 
2161 
1508 

542 
89 

7673 
10987 
3067 
9063 
9064 
233 

9386 
11481 
5736 
6356 

12569 
3795 
3795 

57 
2928 
2929 
4277 
4571 
2069 
4570 
9528 

5 
14 
10 
12 
7 
2 
7 

17 
7 

12 
15 
16 
11 
8 
8 
7 
7 
2 
2 
2 

11 
2 

16 
7 
8 

10 
3 
3 
1 
1 

7 
2 
7 
7 
1 
8 

14 

10 
10 

1 
9 
9 
5 
6 
4 
6 

13 

654 
312 
682 

1195 
293 

1141 
711 
570 
711 
816 
638 
519 
828 
369 
787 

1112 
1112 
341 

19 
19 

921 
260 

285 

196 
693 

1340 
809 
868 

1111 
453 

1018 
1159 
903 
903 
369 
741 
470 

626 

864 
864 
228 
921 
921 
534 
265 
476 
265 
85 

s Estate tsx decision. 
s Estate tax decision; acquiescence relates to issues 2 and 3 of decision. 
s Acquiescencs relates to tentative tax issue. 
& Acquiescence relates to issue concerninq opening inventory at December 1, 1917. 
& Acquiescence relates to first issue of decision. 
s Estate tax decision; acquiescence relates to issue regarding taxability of proceeds of life insurance in 

cexess of $10, 000 exemptiou and issue as i, o bequest of works of ait to or for the use of the Catholic Cathedral, 
6t. Louis, Mo. 
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uos, H. D R 
Ruprecht, Charles C 
Russell, Charles H. , estate of 
Russell, Mary I. B. , estate of 
Russell Milling Co 
RusseU Wheel re Foundry Co 
Ruud Manufacturing Co 
Ryan Co 
Ryan, John C. , estate of 
Ryan, Kate C. , executrix 
Rye Beach Pleasure Park Co. , Inc 
Ryman, B. A. , estate of 
Ryman, Nancy J 

9119 
22638 
24312 
11250 

183 
2029 

16278 
54 

1986 
1986 

13108 
1706 
1705 

13 
16 
11 
13 

1 
3 

15 
2 
2 
2 
6 
5 
5 

240 
919 
947 
850 
194 

1168 
819 
764 

1130 
1130 
1373 
1288 
1288 

St. Clair Guaranty ctz Title Co 
St. Louis Malleable Casting Co. ' 

7578 
5490 

15168 
2077 

11032 
7561 
7577 
3796 

11451 
10807 
5733 
3115 
3725 

12231 
6042 
204 

11082 
4871 

431 
10643 
12813 
6981 

11507 
3678 

14067 

{ 
14354 
16130 
26936 
14805 
3624 

20924 
3040 
391 

11408 
11383 
11383 
10857 
4621 
3659 

St. Louis Screw Co 
St. Louis Union Trust Co. , executor 
Sachs, Charles H 
Sackett, A. T 
Saddler, John E 
Safe Guard Cheek Writer Corporation 
Sakowitz, Louis 
Salmon, George H 
Salmon, Walter J 
Salomon, Leon 

Sample Hat Stores Co. , Inc 
Sampson, WiUiam C 
Sanborn Bros. , successors, etc 
Sand Springs Horne 
Saner-Ragley Lumber Co 
San Francisco Lumber Co 
Sanford Cotton ltiills 
Sanger, Elias A. , estate of 
Santa Maria Gas Co 
Sargent, Marjorie L 
Saul, Maurice B 

Savannah River Lumber Co. et al. ' 

Savannah Ship Chandlery 8- Supply Co 
Savinar Co. , Inc 
Sawyer Milling Co 
Sayre Stamping Co 
Scaife, William B. , estate of 
Scales, H. L. s 

Schatzinger, Bernhard, estate of s 

Schs, tzinger, Sabina, executrix ' 
Scheer, Abraham 
Scheuer, Herman, estate of s 

Schick, Andrew, deceased, estate of 
Schiff, Benjamin J 47-12 

' Acquiescence does not relate to issue involving " tentative tss" adjustment. 
' Acquiescence relates to aflilistion for 1917 sud inclusion of Savannah River Lum 

group for 1918-1921. 
t Estate tsz decision. 

8 
9 

688 
110 
649 
323 
68 

1074 
1305 
1262 
267 
838 
723 

1109 
979 

1366 
73 

1059 
198 
927 

1242 
1210 

107 
1412 
298 
705 

2 
14 
6 
4 
2 

10 
7 
3 
3 
4 
8 

13 
1 

14 
6 
3 

10 
14 
8 

10 
4 

13 

14 

13 
9 

17 
2 
1 

10 
12 
12 
11 
9 
3 
3 

165 

958 
465 
160 
166 
338 

1024 
1353 
1353 
836 
486 

1026 
640 

ber Co in consolidated 
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Schilling Grain Co 
Schlemmer 4 Graber Co. , The 
Schlesinger, Armin A 
Schlett, Adolph 
Schlossberg, Edwin 
Schmick, Wilson E 
Schtnid, John A 
Schoellkopf, Walter H 

Schoenheit et al. , William, executors 

Schofield, John H 
Schroth, Joseph, estate of ' 
Schroth, Julia Anna, executrix ' 
Schubert, Andrew H 
Schultze, J. William 
Schulz, A. J. , estate of ' 
Schulz, Emma Jane, executrix ' 
Schulz Bs, king Co 
Schwarzler Co. , A. J 
Schwing, Samuel P. , estate of ' 
Schwinn, Ignaz 
Scott, John 
Scott, Shelby D 
Scoville, George S 
Scranton Electric Co. ' 
Scripps et al. , William E. , trustees under declaration 

of trust executed by James E. Scripps 
Seaboard Mills, Inc. (Fleitmann tfr Co. , Inc. , suc- 

cessor) 

Secor Hotel Co 

Securities Investing Fund, Inc 
Security Trust k Savings Bank, trustee t 

Security Trust Co. , executor ' 
Seligman, George W. , executor 
Seligman, Isaac N. estate of 
Sells Floto Circus 6o 
Selwyn Operating Corporation 
Seneca Coal Mining Co 
Sentinel Publishing Co 
Serrien, Anna, executrix ' 
Serrien, John, estate of ' 
Service Recorder Co. , The 
Seven Nineteen Fifth Avenue Co 
Severa Co. , W. F 
Sevier, Marion Shainwald ' 
Shafi'er, John C 
Shainwald, Marion D. s 

Shamokin Valley A Pottsville R. R. Co 
Sharpe, Mary A ' 
Sharpe, Richard 
Sharp, W. Z 
Shaw, A. W 
Shaw, Guthrie, executor 

s Estate tax decision. 
s Acquiescence relates to all issues except afiiliation with American 
' Acquiescence relates to issue as to whether certain income accrui 

taxable income to petitioner. 
s Acquiescenoe in so far as decision relates to reduction of distrib 

equal to that found for each of the other two petitioners. 

5939 
1422 

13728 
10016 
2006 
1971 

11714 
6212 
9857 

84086 
8914 
8914 
6667 

21581 
5686 
5686 
2074 

667 
8638 
8441 

10418 
6180 
2448 

17872 

484 

5499 
5023 
5024 

224 
10304 
6720 
9758 
9758 

13964 
4851 
1049 
5712 
8886 
8836 
2201 
6031 
1702 

14410 
1072 

14410 
4944 

17127 
17126 
10598 
15612 
9644 

8 
2 

ll 
7 
2 
8 

10 
4 

14 

19 
5 
5 
4 

18 
7 
7 
8 
8 
3 
9 
6 
9 
2 

15 

1 
11 
4 

10 
10 
12 
5 
2 
8 
7 
7 
2 
5 
3 

14 
9 

14 
8 

17 
17 
8 

13 
9 

1048 
828 
601 
150 
688 

1141 
1152 
1082 

38 
234 
326 
326 
35 

444 
900 
900 
470 
535 
697 

1804 
761 

1219 
818 

1084 

491 

575 

158 
279 
888 
988 
840 
840 
806 
728 
518 
325 

1129 
1129 

96 
565 
664 
709 
504 
709 
604 
185 
185 
399 
716 
459 

Gas 4 Elect 
ng to estate o 

ric Co. 
f petitioner 's father was 

utable royalty income to an amount 



50 

AcquIEscENcEs — Continued. 

Taxpayer. Docket 
No. 

Bcc d of Tax Appeals. 

Volume. Page. 

Shaw, James G. , jr. , estate of 
Sheakley 4t Kennedy Bros 
Sheane Auto Co. , W. W 
Sheen, Jessie G 
Sheet Metal Construction Co. , Inc 
Sheffield Dentifrice Co. ' 
Sheldon Manufacturing Co. , H 
Shelton et al. , Charles B. , executors ' 
Shepard, Stuart G 
Sheridan Meat Co 
Sheridan, Thomas F 
Sherman Stalter Co 
Sherrod, Archibald 
Sherrod, Henry Lambert 
Sherwood, John W 
Shiner Oil Mill k Manufacturing Co 
Shipowners &k Merchants Tugboat Co 
Shope Brick Co 
Shotter, S. O. and Isabel, executors 
Shotter, S. P. , deceased, estate of 
Shreveport Cresoting Co. , Inc 
Shulthis, A. W. , deceased, estate of 
Shure Co. , N 
Shutter, Marion D 
Shuttleworth, Wollny Co. , Inc 
Sibley et al. , John R. , executors 
Sibley, Rufus A. , estate of 
Sickles, Mrs. A 
Siegel, Eugene, executor s 

Siegel Jacob, estate of ' 
Silk, &rs. W. W 
Silk, W. W 
Sillix, Mrs. S. A 
Silver «jt Co. , Inc. , William 
Silverman, Alexander 
Simmons Co 
Simon, H. S 
Simon, Kate M 
Simonds Co. , C. H 
Simons, jr. , and wife, James A 

Simons Brick Co. & 

Sinsheimer, Sidney W 
Skinker et al. , Isabella N. , executrices ' 
Skinker Thomas K. , estate of ' 
Slater, Chas. W 
Sister, H. N. , trust 
Slattery, Stephen J 
Sline John T 
Smith, Bert K 
Smith, Mrs. Bert K 
Smith, Burns Lyman 
Smith, Mrs. D. Sydney s 

Acquiescence relates to allocation of tax in consolidated return. 
~ Estate tsx decision. 
& Estate tax decision; acquiescence in Board's finding that transfer 

wss uot made to take effect in possession or enjoyment at or after des 
& Acquiescence does not relate to contribution to the AII Year Club 
4 Revokes nonocquies«ance published in Cumulative Bulletin VI — I 

9644 
6282 
5187 
543 

5089 
11814 
12836 
2161 

17132 
5493 

13698 
4313 

22257 
22258 

7748 
2875 
3955 
6531 
3134 
3134 

17777 
1827 
3655 
1316 
1362 

24921 
24921 
10430 
18879 
18879 
10864 
10864 
25171 
9708 

10389 
1927 
4912 
9993 

267 
5329 

{ 
13973 
24509 
27247 
11068 
11155 
11155 
4134 
8191 
9312 
6762 
5329 
5329 

25149 
3262 

9 
7 
9 
6 
3 

13 
13 
3 

15 
10 
4 
4 

16 
16 
8 

11 
4 
5 
2 
2 

12 
2 
4 
2 
5 

16 
16 
14 
19 
19 
7 
7 

16 
10 
6 
8 
4 

10 
1 

459 
1156 
1317 
114 
461 
877 

1296 
809 
627 
211 

1299 
23 

622 
622 
103 
805 
403 

1042 
912 
912 
247 

1253 
1181 

23 
76 

915 
915 

1259 
683 
683 

1256 
1256 
485 

1828 
1329 
631 

1078 
1186 
105 
480 6 

14 878 

7 
13 
13 
5 
9 
9 
9 
6 
6 

19 
4 

1099 
846 
846 
804 
521 

1123 
1222 
480 
480 
809 
386 

of s certain leasehold by decedent, 
th. 

st page 8. 
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Smith, Francis E 
Smith, Harry A. , executor ' 
Smith, Harry A. P 
Smith, jr. , Mark 
Smith, Theodore H 
Smith, Walter T 
Smith Insurance Service, Inc 
Smith rent Son Co. Lee S 
Smith Machine 6o. , H, B 
Smythe, Ernest E. , estate of 

Snitzler-Warner Co 

Snow, Francis S 
Snyder, William J 
Solfisburg, Louise E 
Solof, J. W 
Solomon, Harry 
Somers Lumber Co 
Sonenblick, David 
Sonora Bank k Trust Co 
Sooy, Charles H 
South Chicago Drug Co 
South Euclid Savings & Loan Co 
Southack, Augusta G. , estate of 
Southern Amusement Co. , Inc 
Southern Feed Co 
Southern Press Cloth Mfg. Co 
Southern Sand rt's Gravel Co. , Inc 
Southern Tire rk Rubber Co 
Spalding, Katherine A 
Spang-Chalfant rk Co. , Inc 
Speizer, Lena 
Spencer, Mary R 
Spencer Lumber Co. et sl. , A. B 
Sphar Brick Co 
Spofford, Hannah M. , administratrix of estate of 

Lucy M. Mills ' 
Sporborg, William D. , administrator 
Sprague, Elizabeth S 
Sprague Tire rk Rubber Co 
Spring Brook Ice Co 
Springdale Cemetery Association 
Sprinkle, James L. , estate of 
Squier, J. Bentley 
Stafford, William F 
Stafford-Lowdon Co 
Staley, J. A 
Staley, Wilmer C 
Stamey-Mackey Construction Co 
Standard Brewery, Inc 
Standard Gas Products Co 
Standard Marine Insurance Co. , Ltd 
Standard Refractories Co 
Standard Silk Dyeing Co 

r Estate tsx decision. 

1020 
3098 
2552 

20942 
1054 
4841 

10901 
3328 
7519 

12198 
12964 
19220 
6850 

13186 

7250 
482 

20112 
2401 
3665 
7838 
2882 

15157 
1. 9508 
6359 

13753 
13754 
13587 
13004 
6603 

22717 
7302 

10469 
2389 

25255 
7639 
2086 

. 1028 
7914 
6740 
4717 

12862 
4169 

10401 
12078 
143. 13 
9088 
6435 

10750 
1271 

10226 
10492 
9843 
4822 
3617 

11694 

1 
6 
7 

19 
9 
4 
9 
3 
7 

14 
16 
14 
11 
12 

1 
15 
2 
4 
7 

10 
13 
14 
3 

14 

6 
10 
5 

18 
7 
9 
3 

20 
10 
2 

8 
8 
8 

11 
12 
8 

12 
13 
14 
7 
9 
9. 
4 

10 

5 
4 
6 

868 
341 
293 
325 

57 
397 
284 
343 
525 
931 
342 

584 
80? 

1306 
776 
419 
106 
986 

66 
493 

1374 
1079 
1063 
300 
736 
303 
879 
210 
588 
858 
413 

58 
452 
946 

1016 
1272 

173 
610 
433 
223 
456 

1223 
1199 
1121 
932 

1038 
383 
374 

1221 
853 

24 

648 
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Stanley, James T 
Stanley Insulating Co 
Stapley Co. , Inc. , O. S 
Star Porcelain Co 
Stsrck, Philip A. , estate of ' 
Stsrck, Philip T. , executor estate 

Starck ' 
Stark, Arthur L. , estate of ' 
Stark Brick Co 
Starks, Nils 0. estate of 
Stsrks, Sanford P 
Starks, Sanford P. , administrator 
Starr, C. L 
Starr, Howard W 
Starrett, Paul 
State Bank of Alcester 

Stearns, Frank B. , executor 

Stearns, F. M. , estate of 
Steele, Wedeles Co 
Stein et al. , Ssdie S. , executors ' 
Steinbach Co 
Steinle, Clinton R 
Steinle, George A 
Steinle, Joseph A. , administrator 
Steinle, Joseph E. , estate of 
Steinle, Katherine 
Steinle, William 
Stelwagon, John W. , estate of ' 
Stephens Fuel Co. , Inc 
Sterling Realty Co 
Stern, Carl 
Stern, Emil 
Stern, Joseph 
Stern, Jules 
Stern, Louis 
Stern, Samuel 
Stern et al. , Samuel E. A. , executors ' 
Stevenson, D. M 
Steverson, J. N 
Stewart, Mellie Esperson 
Stetvart Co. , Fred S 
Stewart Co. , G. S 
Stieglitz, Treiber Co. , Inc 
Still, George W 
Stillwater hIilling Co 
Stillwell Paper Co. , E. J 

tockbridge, igl. C 
tockbridge, ihlrs. 51. C 
tollwerck Chocolate Co 

Stott, Enoch, estate of 
Stouts Mountain Coal Co 

t Zststo tse di cisiou. 

3, )042' — 31 

of Philip A. 

Standifer Construction Corporation, G. M 

Stanfield, Theodore 
5o50 
3076 
4056 

17323 
2983 
7685 
5002 
4051 

4051 
10587 
12582 
20933 
20934 
20983 
12789 

101 
6557 
5918 

16672 
19922 
16672 
19922 
10215 
4621 
2888 

20941 
20989 
20982 
20932 
20938 
20937 
28469 
15343 
26383 

6333 
19377 
2186 
5887 
2187 

19376 
5943 
2459 

14698 
11179 
27894 

5975 
3065 

653 
6521 
5687 
7301 
1866 
1867 
6030 

12195 
6542 

4 

8 
15 
2 

13 
4 
3 

8 
8 

12 
19 
19 
19 
9 
1 
4 
8 

16 

16 
11 
9 
3 

19 
19 
19 
19 
19 
19 
17 
13 
8 
5 
5 

14 
5 
5 

14 
2 
9 

18 
18 
5 
2 
1 
8 
5 
6 
2 
2 
4 

11 
4 

525 

787 
158 
967 
557 
989 
514 

514 
1150 
667 
325 
325 
825 
886 
681 
398 
878 
889 

889 
279 
486 
348 
825 
325 
825 
325 
325 
325 
910 
666 

1000 
871 
89 

838 
89 

870 
888 
102 
552 

1099 
1010 
486 

1016 
452 
891 
280 
531 
327 
327 
467 
706 

1292 
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Volume. Page. 

Stratton Grocery Co 
Strauss, David, estate of ' 
Strauss Market, Inc 
Striffier, Inc. , Edward C 
Stroh Brewery Co 
Stromberg Electric Co 
Strong, Hewat & Co. , Inc 
Strong, Homer L 
Strong, J. E 
Strong, Stella 
Strother Lumber Co. , G. F 
Struthers-Ziegler Cooperage 

Stryker, Arthur 

0 C 

Stumer, Aline Blanche 
Stumer, Blanche G 
Stumer, Lois M 
Stumer (II), Louis M 
Suburban Investment Co. , The 
Sugar Run Coal Mining Co 
Sugarland Industries 
Suhr, Charles L 
Sullivan Granite Construction Co 
Sumitomo Bank, Ltd 
Summit Coal Co 
Summit Wholesale Grocery Co 
Sumpter Valley Ry. Co 
Sumpter Coca-Cola Bottling Co 
Sunflower Packing Corporation 
Sunnyside Coal & Coke Co. ' 
Sunshine Cloak & Suit, Co 
Superheater Co 

Superior Engraving Co 

Superior Motor Parts Co. s 

Superior Pocahontas Coal Co 
Susman, Otto 
Sutliif, S. D 
Swaney Ewing B 
Swanston, George, estate of ' 
Swanston, Robert, executor ' 
Swartz & Co. , Inc. , A. R 
Sweeney, Edward F. , estate of ' 
Sweeney, Jessie Gair, executrix ' 
Sweeney & James Co 
Sweet, Gertrude H 
Sweeten, P. P 
Swinehart Tire & Rubber Co 
Sydco Photoplay Corporation 
Sylvan Electric Bath, Inc 
Syracuse Washing Machine Corporation 

t Estate tax decision 
s Acquiescence relates to second issue of decision. 

7645 
3877 
3378 
5533 

16537 
3398 
5069 

19507 
1909 
1909 

15235 
32884 

( 
30204 
39931 

992 
993 
904 
905 

1923 
9236 

25063 
6406 
8790 

18599 
13852 

676 
13145 
9079 
531 

9442 
11810 
8383 
7949 

17814 
10348 
5377 
3077 

2786 
2863 

21268 
21268 

3688 
6322 
6322 

( 
10266 
19783 
9240 
4331 
1436 

10221 
7411 

26851 
41474 

8 
9 
2 
7 

16 
8 
3 

14 
6 
6 

10 
18 
17 

2 
2 
2 
2 
1 

11 
15 
4 
6 

19 
18 

1 
10 
7 
2 
9 

16 
12 

8 

8 
7 
8 
4 
5 

18 
18 
5 

15 
15 
10 
8 
3 
2 
7 
5 

17 

317 
1212 
1264 
887 

1192 
1170 
1035 
902 
417 
417 

1174 
537 

1033 
19 
19 
19 
19 

1121 
587 

1265 
1198 
703 
480 
983 

1040 
1325 
890 

1104 
984 
540 

5 

861 

407 
380 
787 

1068 
990 
379 
379 
264 

1287 
1287 

966 
404 

37 
223 
445 

1293 

11 
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Taxpayer. Dochet 
No. 

Board of Tsx Appeals. 

Volume. Page. 

Tagliabue, Charles J. , estate of ' 
Tait, James ' 
Takamine Laboratory, Inc 
Talcott, Henrietta E. , estate of ' 
Talcott et al. , J. Frederick, executors ' 

Tampa Electric Co 

Tarr, Frank A 
Taylor, Eli J 
Taylor, Ella D. , executrix 
Taylor, Harriet A 
Taylor, Howard M 
Taylor, Louis R 
Taylor, Moses 
Taylor, P. L 
Taylor, T. J. , estate of 
Taylor Construction Co. , Inc. , J, H 
Teague, E. B 
Tel-Electric Co 
Temple, Walter P 
Templeton, Kenly k Co. , Ltd 
Tennessee Fibre Co 
Ter Bush, David A 
Terminal Properties Co 
Terminal Railroad Association of St. Louis' 
Terrell, Edgar B 
Texarkana Cotton Oil Co. , Inc 
Texa, s Chemical Co 
Theis, jr. , George 
Thomas, E. L 
Thomas Shoe Co. , The 
Thompson, Alfred C 
Thompson, J. W 
Thompson, Melville W. ' 
Thompson, Seletha O. (Mrs. J. C. ) 
Thompson, Sudie F 
Thompson, Mrs. T. C. , executrix ' 
Thompson, T. C. , estate of ' 
Thompson, W. B 
Thompson, W. Van E 
Thompson k Black 
Thompson Co. , John R 
Thompson Pactftc Coast Co. , L. A 

Thompson Sceric Railway Co. , L. A 

Thorkildsen, Thomas 
Thorn, Susan K. , estate of ' 

32095 
13908 
3199 

16136 
16136 

( 

13344 
28332 
29593 
3543 
3050 
7617 
3066 

12732 
20940 
8789 

10020 
7617 

11877 
4040 
315 

12018 
6145 

18432 
10717 
4015 

39451 
26162 
28661 
3132 
1888 
6360 
3958 
9213 

209 
30690 

7412 
23609 

1895 
30691 

5280 
5280 
677 

17509 
10837 
7917 
1869 

( 
9679 

10316 
385 

18234 

19 
11 
7 

16 
15 

3 
9 
7 
2 

14 
19 

7 
11 
7 

13 
3 
1 

10 
6 

15 
4 

19 
17 

7 
1 

11 
3 
6 
1 

18 
10 
18 
9 

18 
3 
3 
5 

10 
11 
10 

2 

9 
2 

16 

616 
979 
963 

1025 
1025 

1002 

72 
442 
931 

1159 
863 
325 
59 

441 
931 
238 
146 
434 

1238 
61 

133 
984 
584 

1135 
773 

1142 
390 

1030 
297 
124 
843 
390 

1192 
1342 
843 
902 
902 
193 

1125 
729 

57 
661 

1203 
570 
181 

s Estato tst decision. 
r Acquiescence relates to issue as to whcthcr the income realized under agreements of December 14, 1919, 

is taxable in proportionate amounts to the see eral petitioners or whether such proportionate amounts are 
isxsblo on»half to the petitioners and one-half to their respective wives. 

r Acquicscenco relates to issues involving contributions to Y. M. C. A. and amortization of discount 
on bonds. 

& Acquiescence relates to asnounts received from partnership of Thompson dr Warier during 1929 snd 
1922. 

s Esi, ai. e tax docision; acquiescence relates to issue 1 of decision. 
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Thorpe, Helen Converse 
horwarth, John F. , estate of 
15 West 97th Street Realty Co. , Inc 

'Xhreefoot, K. , estate of 
'gibbs, William F 
Tietz, Louise C. , administratrix 
Tietz, Robert M. , estate of 
Tiift, Layer & Co. , Inc 
Tilford, Henry Morgan, deceased, estate of 

Tilt, C. A 

Tilton, S. U. , estate of 
indle, Frank T ' 
itle Insurance & Trust Co 

Titus, Louis 

Titusville Trust Co. , executor 
Tivoli Theatre Co 
Toccoa Furniture Co 
Todd, C. Lee 
'Zodd, George W 
Todd, Libanus M 
Tomfohrde, Andreas, estate of 
Tomlinson, J. G 

Tonawanda Power Co 

Tooke, C. A 
Topeka Tent & Awning Co 
Tower Co. , A. J 
Towle, George E 
Towns Hospital, Charles 8 
Townsend, Anna M. ' 
Townsend, V. Ray ' 
Townsend Lumber Co 
Toxaway Tanning Co 
Trace Fork Mining Co 
Tracy, Thomas H 
Transatlantic Clock & Watch Co 
Trathen, Mrs. J. Ries 
Treat Hardware Corporation 
Trefry, W. S 
Tri County Light & Power Co 
Troost Avenue Cemetery Association 
Troxel Manufacturing Co. , The 
Troy Manufacturing Co 
Trust Co. of Georgia, executor 
TschiA'ely, Frederick A 
Tsivoglou, Constantine J 
Tucker, E. G 
Tucker Genevieve 
Tucker, Henry St. George, executor 
Tucker, Martha S. , estate of 
Tullgren, Herbert W 
Tullgren, S. Minard 
Tulsa Oxygen Co 

s Acquiescence does not relate to "tentaiive tax" issue. 
s Estate tax decision. 

4206 
7638 
9898 

521 
21647 
9314 
9314 

12456 
3286 

i 
18041 
19963 
6378 
8999 
9195 

2450 
1508 
7452 

14429 
1022 
2959 
2960 
9615 
7068 
2889 

6506 
25837 
3440 

11402 
16218 
2317 

20046 
20047 

830 
5084 

16030 
15152 
4897 
8270 
4524 
3397 
2710 
1114 
587 

6585 
12988 
6407 
3634 
7863 
3470 

19016 
19016 
32599 
32600 
20925 

3 
12 
10 
9 

16 
9 
9 

12 
3 

14 
8 

11 
11 

2 
2 
3 
6 

12 
1 
8 
3 

13 
7 

8 

17 
3 

16 
19 

2 
12 
12 

1 

5 

15 
15 
3 
8 
6 

10 
2 

1 
7 

12 
5 
3 

13 
2 

17 
17 
16 
16 
18 

1006 
1306 
368 
499 
68 

1123 
1123 
481 
884 

437 
914 

125? 
288 
582 
754 
868 
610 
804 
868 
327 
327 
150 
961 

1195 

690 
521 
101 
208 
701 

1343 
1343 
894 

371 
872 

1107 
1064 
981 
768 
134 

1165 
1169 
653 
119 
434 

1242 
743 
932 
796 
135 
135 

1242 
1242 
1283 
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Volume. Page. 

Tunnelton Bank 
Turl Iron & Car Co. , Inc 
Turner, Mrs. W. A 
Turner Terminal Co 
Tuttlc, Howard B 
Twelve East Thirty-first Street Hotel Co 
Twin City Ss, nd & Gravel Co 
Two Ninety-Two Flatbush Avenue Corporation 
Tyler & Hippach, Inc 
Tyler, May L 
Tyler Warehouse Co 

11433 
9255 
4162 
3984 

82998 
8645 
71?1 
6189 
995 

10722 
512 

12 
9 
5 
3 

19 
8 

11 
3 
6 

10 
1 

187 
740 

1006 
827 
502 
76 

517 
830 
686 
300 
504 

Ucita Investment Co 
Ulferts, J. J 
Ullendorif, Phillip, estate of 
Uniola Real Estate Co 
Union Co 
Union Department Store Co 
Union cletal Manufacturing Co 
Union Plate & Wire Co 

Union Stock Yards Co 
Union Terminal Elevator Co 
Union Trust Co. , executor 
Union Trust Co. of Cleveland, Ohio, executor ' 
United Business Corporation of America 
United Motor Co 
United States Envelope Co 
United States Fidelity & Guaranty Co 
United States Merchants & Shippers Insurance 

Co' 
United States Mortgage & Trust Co. , executor ' 
United States Playing Card Co 
United States Refractories Corporation s 

United States Tool Co 
United States Trust Co. of New York et al. , execu- 

tors ' 
United States Trust Co. of New York, executor ' 
United States Varnish Tile Co 
United Studios, Inc 
United Thacker Coal Co. , trustees for 
Unity School of Christianity 
Universal Steel Co 
Untermyer, Alvin 
Utica Motor Car Co 

5792 
14084 
18686 
16885 
3457 

15630 
7835 

35 
2524 

28828 
7078 

16271 
4478 
6983 

24641 
12744 

( 
7422 

12432 
4263 

10489 
2459 

19305 
5642 
4650 

7856 
11080 
15069 
23900 

7888 
1799 

12380 
26612 

9086 

18 
11 
18 
3 

14 
8 
1 
4 

17 
12 

14 
9 
5 

19 
12 

10 

5 

13 
2 

15 
9 
3 

9 
14 
15 
15 
15 
4 

16 
11 
10 

943 
408 

1016 
1118 
1310 
1030 
395 
287 

1229 
68 
55 

1374 
1272 
809 
743 

84 

23 

164 
102 
975 
671 
492 

514 
312 

1366 
787 
278 

61 
788 
406 
878 

Vance, Edgar F 
Vanco Mills Inc 
Vancouver IIome Co 

19545 
13276 
5550 

19 
12 
4 

567 
525 

' Estate ias decision. ' Aeciuiescenee relates to issue ss to losses. 
s Aeqnicseence relates to sll issues escept issue trith respect to question of allowance of amortization lu 

1918 of costs incurred in lfutt. 



Ac+IIIEBcENcEB — Continued. 

Taxpayer, 
Docket 

No. 
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Volume. Page. 

Van de Kamps Holland Dutch Bakers 
Van Kannel Revolving Door Co 
Vanderbilt et al. , William K. , executors 
Vanderbilt, William K. , estate of 

Van Cleave Trust 

Van Etten, Charles H 
Van Fleet, Carey 
Van Hook, A. H 
Van Hook, Mrs. A. H 
Van Horn Co. , Inc. , Oliver H 
Van Lindley Nursery Co. , J 
Van Lindley Orchard Co. , J 
Van Schaick, Ellen L. , estate of ' 
Vauclain, Samuel M 
Vaudreuil Lumber Co 
Vaughan, John Charles, estate of ' 
Vaughan, J. W 
Vaughan, Leonard Holden, coexecutor s 

Vaughan dt Barnes, Inc 
Veitch, Edwin P 
Virden, M. L 
Virginia, Lumber fct Box Co 

Virginia Railway & Power Co s 

Viscose Co. , The 
Vista dei Arroyo 
Voelbel, Jacob, estate of ' 
Voelbel Walter W. , executor s 

Voltz, Albert L. , estate of 
Voltz, Katherine L. , executrix 
Von Platen, Karl 

Von Ruck, Karl, estate of 

Voyer, A. L. 

1430 
9988 

13030 
13030 

( 

13584 
13585 
30673 
8793 
2047 
9358 
9359 
8252 
3109 
3109 
7127 

18488 
6908 

10514 
21782 
10514 
7311 
1179 
5200 
3546 

( 
9040 

11731 
3164 

10231 
6009 
6009 

25604 
25604 
16959 

9858 
5453 

2 
11 
11 
11 

18 

8 
2 
8 
8 
9 
2 
2 
9 

16 
8 

10 
19 
10 
6 
1 
6 
3 

9 
3 

11 
7 
7 

16 
16 
10 

) i4 

1247 
1209 
291 
291 

611 
825 

68 
68 
76 

1084 
1084 

96 
1005 
383 
140 
478 
140 

1279 
680 

1123 
341 
468 

444 
893 
276 
276 
167 
167 
250 

33 
1192 

Wadsworth, Harold B. , estate of 
Wadsworth, Jessie B. , executrix estate 

Wadsworth, deceased 
Wagner, Alfred T 
Wahl, Henry 
Wahl, W. Wiley 
Waimanalo Sugar Co 
Wald, Louis 
Walker, jr. , H. C 
Walker, jr. , Mrs. H. C 
Walker-Crim Co. , Inc. , The 
Wall, Frank E 
Wall fk Ochs, Inc 
Wallace Barr1es Co 
Wallingford, C. A 
Wallingford, Elmer R 
Wallis Tractor Co 

of Harold B. 
1982 

1982 
23744 

2292 
2004 

24879 
4629 
8266 
8267 

446 
7359 
3857 
3653 

231 
230 
663 

1 
17 

2 
2 

13 
8 
6 
6 
1 
4 
4 

10 
4 
4 
3 

1043 

1043 
1030 
1106 
1106 
323 

1003 
1142 
1142 
599 
915 

1093 
1304 
634 
634 
981 

r Estate tax decision; acquiescence relates to irusts of 1912, 1919, and 1921. 
s Estate tax decision. 
s Acquiescence in so far as decision determines that City Qss Co. of Norfolk 

Power Co. were afliliated with each other. 
and Virginia Railway 4 
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Wslsdorf, Mr. and Mrs. Edward 
Walsh, Joseph J. , executor ' 
Wslsh, J. M 
Walsh, Joseph M 
Walter, George L. estate of ' 
Walter et al. , Howard K. , executors estate 

George L. Walter, deceased ' 
Walter & Co. , Inc. , D. N. & E 
Walter & Co. Inc. , et al. , D. N. & E 
Walter Real estate Co 
Ward, Hamilton 
Ward, Wm 
Warner Co. , T. W. (a Delaware corporation) 
Warren Co. , The 
Warren, Kib H 
Washburn, Cheney D 
Washington Cadillac Co 
Washington Catering Co 
Washington Hotel Co. s 

Washington Paper Stock Co 
Washington Piece Dyeing & Finishing Co 
Wasserman, Isaac, estate of 
Watson, C. C 
Watson, Martha A. , estate of 
Watson, Mrs. Myrtle B 
Watsontown Brick Co 
Watterson Hotel Co 
Wausau Canning Co 
Waynesboro Manufacturers Association 
Weakley Cloak & Suit Co 
Weaver, Belle R 
Weaver, Belle R. s 

Weaver, James A 
Weaver, M. E 
Weaver, M. E. , estate of s 

Weaver, S. P 
Weaver, T. L 
Weaver, Walter B 
Webb & Bocorselski, Inc 
Webb, Leland D 

Webb Press Co. , Ltd 

Webb, Stuart W 
Weber-Bunke-Lange Coal Co 
Wedgwood & Sons, Ltd. , Josiah 
Weed, Henry D 
Weel-s Co. , L. S 
Weill-Jamison Co. , Inc 

of 

Weiner, A. L 
Weingarten, David, estate of ' 
Weingarten, Melville D. , executor ' 
Weis, A, W. D 
Weiss, Paul E 

f Estate tax decision. 
r Acquiescence does not relate to that part of decision involving a 

T. A. , Bss). ' Revokes nonacquiescence published in Cumulative Bulletin V-2, 

2410 
6388 

13150 
34196 

1782 

1782 
4006 
7618 
7618 

11322 
10471 
22109 

4588 
2550 
2475 
4471 
7051 
6609 

1321 
4619 

27597 
20810 

7228 
6286 
3580 
5792 

13966 
1277 
4001 
2925 
2924 
8488 
2922 
3852 
2921 
2923 
7955 

178 
1279 

6591 
9146 
8647 
2563 
2604 
9645 

13048 
14672 
10433 
10433 
11917 
10059 

4 
7 

18 
18 
2 

2 
4 

10 
10 
8 
7 

19 
3 
7 
7 
3 
9 
4 

1 
4 

16 
15 
6 
7 
3 

13 
14 

1 
8 
2 
4 
8 
2 
4 
2 
2 
4 
1 
1 
3 
8 
9 
5 

11 
3 
2 
6 

13 
10 
13 
13 
13 

7 

867 
1104 
571 
571 
453 

463 
142 
620 
620 
704 

1107 
872 

1164 
293 
483 
844 
743 
441 

1117 
987 

1214 
422 
752 
495 

85 
943 
765 
911 
477 
976 

15 
943 
976 

15 
97B 
97B 
664 
871 
759 
247 
247 
238 
866 
503 
355 

84 
300 

1342 
1184 
249 
249 

1284 
615 

pplication of the Ayers decision (1 Br 

page 4. 
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4004 
4005 
6061 
6102 

10157 

( 
11134 
21634 
12587 
5199 

548 
10106 
10106 

( 
8019 

19871 
24497 
6984 

( 

10548 
17055 
25239 
2843 
6872 
2172 
2723 
300 

6032 
14790 
16883 
3763 

14452 
28542 
29180 
39948 
33931 
6475 
2852 

12001 
8604 

19755 
26439 
26439 
4799 
9665 

21093 
428 

31522 
12768 
5622 
5623 
5554 

12768 
28141 
23948 
10673 
8472 

11046 

Weissenbach, Minna K 617 

Welch et al. , E. Sohier, trustees 

Welch, Frank P 
Welsh Packing Co 
Wenzel, Ernst, estate of 
Werbelovsky, Abraham, executor 
Werbelovsky, J. H. , estate of 

Werk Co. , M 

Werner, Henry P 
Werner k Werner Clothing 4t Furnishing Goods Co 

1370 
800 

1169 
507 
442 
442 

954 

482 
69 

12 
9 
1 
8 
8 

15 
15 
9 

Weser Bros. , Inc 12 1394 

West Bay Co. , The 
West Corporation, F. C 
West End Consolidated Mining Co 
Westergren, Inc. , M F 
West Point Investment Co 
West 28th Street Corporation 
West Virginia Coal Co 
West Virginia Malleable Iron Co 
Westermann dt Pagano, Inc 
Western American Oil Co. ' 

2 
4 
3 
5 
1 
4 

16 
17 

2 
10 

483 
629 
128 

1185 
436 
147 
378 

1120 
1308 

17 

Western Bank 4 Trust Co 19 401 

467 
889 
109 
496 
972 
653 
302 
802 
829 

1246 
96 

978 
811 
470 
996 
996 
996 
470 

1410 
461 
714 

1385 
1170 

Western Elaterite Roofing Co 19 
Western Maryland Ry. Co. ' 12 
Western Star Milling Co 5 
Western Wheeled Scraper Co. s 14 
Western Zinc Oxide Co 7 
Westland Co 16 
Wharton et al. , Gerald A. , executors 4 13 
Wharton, John G. , estate of 4 13 
Wheary, George H 5 
Wheatley, James A 4 8 
Wheeler, D. E 16 
When Clothing Co 1 
Whisnant, J. F 17 
White, Asa L. , estate of 4 15 
White, jr. , James 
White, Julia A 4 
White, Robert P 4 
White et al. , W. T. , executors ' 16 
White Trust No, 1, R. H. and K. K 15 
Whitehead, C. P 11 
Whitehouse Leather Products Co. , Inc 12 
Whiteley, Burt H. , estftte of 10 
Whiting, C. L. , Inc 7 

~ Acquiescence relates to second issue of decision. 
~ Acquiescence relates to reduction by 2 per cent of income tax of taxpayer for calendar years 1918 and 1919. ' Acquiescence does not relate to that portion of decision which holds that section 284(c) of the Revenue 

Act of 192ii is applicable to the case. ' Estate tax decision. 
s Acquiescence relates to item (2) of decision. 
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Whitman, Clarence 
Whitman, Nathaniel, deceased, estate of ' 

14110 
1399 

( 
10316 
15888 
3090 
7086 
3478 
3094 
609 

16476 
5574 
5574 
7955 

20935 
7615 
7637 

11425 
21666 

16 
3 

11 
6 
5 
2 
7 
1 

16 
10 
10 
4 

19 
7 
7 
9 

17 

Whitman &; Sons, Inc. , Clarence 

Whitmeycr, Ella 
Whitmore, Alvah P 
Whitson, Thomas J 
Whorton et al. , Glen C. , executors s 

Whybrow, Clarence 
Wickens Co 
Wickwire, Theodore H. , estate of 
Wickwire et al. , Theodore H. , jr. , executors 
Wicdemann Brewing Co. , George 
Wiedenbeck, Emilie T 
Wiess, H. C 
Wiess, Olga 
Wigginton, George P 
Wilber, George I. , estate of ' 
Wilber National Bank of Oneonta, N. Y. , executor 

and trustee s 21666 

( 
5636 

10611 
8289 
7462 

( 
10649 
29037 
12024 
12023 

452 
4208 

( 
16379 
16743 

4207 

17 
5 

8 
11 
15 

11 
11 

1 
6 

16 
6 

Wilbur, Loyd H 

Wildermann Co. , C 
Wilhite et al. , Hugh, executors and trustees 
Wilkens &t Lange 
Wilkes, J. Frank 
Wilkes, J. Renwick 
Wilkes-Barre Lace Manufacturing Co 
Wilkins, L. H 

Wilkinson, W. A. , estate of s 

Williams, Harry E 
Williams, Robert W. , executor of estate of Ellen C. 

Bonaparte 
Williams Foundry &: Machine Co 
Williams Steamship Co 
Williamson, Alexander B 
Williamson k Rauers Co 
)Villiamson Milling Co 
Willis, Mrs. W. T 
Willis, W. T 
Willmore, Thomas F 
Wilson Bros. &t Co 
Wilson, Charles Scotto, estate of ' 
Wilson, F. H 
Wilson, Fannie L. , executrix ' 
Wilson, Furniture Co 
Wilson, J. H 
Wilson, Josephine K. , estate of ' 
Winant, John G 
Wing, R. E 
Winship, Charles N 
Winter Garden, Inc 
Wisconsin Hydro-Electric Co 
Wolf, J. H. U 
Wolf Alanufacturing Co 
Wolfe, Emma S. , estate of 4 

~ Nonacquiesconce notice in this case, published in Cumulative Bu ' Estate tsx decision. 
s Acquiescence relates to issues 2 and 4 of decision. 
' Acquiescence relates to deduction of Pennsylvania snd New Jerse 

1652 
10190 
8725 
2343 

11292 
1042 

15679 
15679 
32850 

8460 
4909 
6911 
4909 

11317 
18157 
25729 
28295 
24499 

6754 
8246 
9601 
2970 
8626 

16149 
lletin IV-2 

1 
15 
7 
2 

12 
5 
7 
7 

18 
7 
5 

12 
5 

10 
15 
18 
17 
17 
10 
10 
10 
8 

10 
15 

page 6, recall 

y inhedtance taxes. 

ed 

197 
97 

1192 
472 

1274 
747 
771 
725 
968 
102 
102 
664 
325 
467 
467 

1030 
654 

654 
597 
771 
85 

1183 
717 
717 
467 
593 

1390 
593 

1101 
297 
451 
747 
476 
814 

1256 
1256 
1044 
820 
615 
403 
615 

1294 
536 
377 
368 

1028 
237 
71 

933 
1121 
1161 
835 



AccltJIEscENcEs — Continued. 

Taxpayer. 
Docket 

No. Volume. Page. 

Board of Tax Appeals, 

Wolfe, L. G. , administrator ' 
Wolfe, Russel, executor ' 
Wolfe Co. , Udolpho 
Wolferman, Fred, executor ' 
Wolferman, Louis, estate of ' 
Women's Apparel Co 
Wood Bros. Thresher Co 
Wood, Kay 
Wood, T J 
Woodbury Shoe Co 
WoodcliQ'e Silk Mills 
Woodmar Realty Co 
Woodruff Lumber Co 
Woodruff & Son, John T 
Woods & Sons Co. , Joseph W 
Woods Theatre Co. , A. H 
Woods, William Stone, estate of 
Worcester Bank & Trust Co. et al. , administrators 
Wright, George M 
Wright, Herbert N. , estate of 
Wright, O. A. , estate of 
Wright, Pearl Ross, administratrix 
Wright, W. Q 
Wrightis Automatic Tobacco Packing Machine Co 
Wyatt et al. , Elizabeth C. R. , executors 
Wyckoff, Richard D 
Wyman & Co. , C. C 

Wyoming Tie & Timber Co 

20202 
16149 
16010 
11291 
11291 
4001 
5877 

13014 
11029 
10229 

559 
30984 

7262 
6864 
9156 

11067 
7462 

14230 
20555 
14230 
12096 
12096 
4270 
1837 

17698 
32016 
10676 

( 
21370 
24574 

20 
15 
15 
10 
10 
8 
4 

ll 
9 

19 
1 

17 
6 
6 
8 

12 
11 
13 
19 
13 
12 
12 
10 

1 
10 
19 
8 

1065 
835 
485 
285 
285 
477 
43 

740 
1206 
433 
715 

88 
515 
535 
705 
827 
85 

630 
541 
630 
999 
999 
806 

1260 
763 
263 
408 

1143 

Yahola Sand & Gravel Co 
Yakima Hop Co 
Yale Brevda Paper Box Manufacturing Co 
Yamhill Electric Co 
Yellow Poplar Lumber Co 
Yoder, Edward E 
Yokohama Ki-Ito Kwaisha, Ltd 
Yost & Herrell 
Youell, George 
Young, I. F. , estate of 
Young, May S. , executrix ' 
Young, Minal E. , executor 
Young, S. Marsh 
Young Men's Christian Association Retirement ~ 

Fund, Inc. s 

Youngstown Bread Co 
Younker Bros. , Inc 
Yow, Frances White 

Z. 
Zeigen, Frederick H 
Zenith Milling Co 
Ziegler, jr. , William 
Zimmerman, E. W 
Zimmerman, Jennie E 
Zouri Drawn Metals Co 

2281 
9527 
3353 

29270 
9894 
3220 
2653 
2085 

20756 
7440 
3847 
4720 
1839 

( 
36261 
41599 

1333 
5522 
5555 

6426 
5454 

123 
2513 
2145 
4908 

6 
8 
2 

20 
12 
3 
5 
2 

18 
5 
3 
6 
2 

18 

10 
8 
1 
5 
2 
8 

820 
441 
900 

1232 
1050 
1180 
1248 
745 
599 
245 
193 
472 
457 

139 
402 
333 
995 

844 
1279 

186 
314 
667 
853 

r Estate tsx decision. 
' Acquiescence rates to deduction of Pennsylvania and New Jersey inheritance taxes. ' Estate tax decision; acquiescence relates to first issue of decision. ' Nonscquiescence notice in this case, published in Cumulative Bulletin IV-2, page 6, is recalled. ' Acquiescence is in the result only. 



The Commissioner does NOT acquiesce in the following decisions 
of the United States Board of Tax Appeals: 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Adams, William P 
Aitkin, A. King 
Alabama By-Products Corporation 
All America Cables, Inc. t 
Ailing 4 Cory Co. s 

Alsop, Edward B. , estate of ' 
Alsop, Edward H. , executor ' 
Amalgamated Sugar Co 
American Express Co 
American Feature Film Co. ' 
American Leather Products Co 
American Seating Co. s 

American Seating Co, s 

American Steel Co 
Angier Corporation s 

Ankeny, John D. , executor 7 

Ankeny, Levi, estate of 7 

Anthony, E. D 
Archbold, John F. , executor ' 

Arnold et al. , John B. s 

Athens Brick Jt Tile Co 

Atherton et al. , C. H. , trustees 
Atlantic City Electric Couo 
Atlantic Coast Line R. R. Corn 
Atlas Tack Coax 
Audubon Park Realty Co 
Auld, J. W 
Automatic Fire Alarm Co. of Delaware 's 

Automatic Fire Alarm Co. of New York 's 

Avenue Agency 5t Loan Corporation" 
Ayers 4 Co. , L. Sus 

24341 
13189 
21808 
9092 
6606 
6519 
6519 
6439 

350 
4437 

10619 
4772 

14676 
669 

25960 
8904 
8904 

38607 
8629 

20887 
20888 
20889 
20890 

( 
12926 
19339 

( 
28263 
29547 
17871 
10983 
11497 
9629 

12169 
10292 
10292 
19727 
121? 

16 
12 
18 
10 

7 
7 
7 
4 
2 

11 
7 
4 

14 
1 

17 
9 
9 

20 
8 

14 

19 
15 
9 

12 
6 

13 
13 
13 
19 

1 

497 
692 
919 
213 
574 
848 
848 
568 
498 

1271 
1043 
649 
328 
839 

1376 
1302 
1302 

5 
919 

954 

1359 

1172 
1084 
1193 

3 
875 

1213 
1195 
1195 
858 

1135 
~ Nonacquiescence relates to issue as to tentative tax. 
' Nonacquiescence relates to third issue. 
r Estate tax decision; nonacquiescence relates only to 1917 trust, 
4 Nonacquiescenoe in so far as it relates to inclusion ia invested capital of the sum of $198, 716. 37. 
4 Nonacquiescence relates to second snd third issues of decision. 
s Nonccquiescence relates to decision regarding 1918 taxes of Angier Mills, 
~ Estate tax decision. 
8 Estate tax decision; nonacquiescence relates to first snd second issues of decisioa. 
s Nonacquiescence relates to fraud penalties. 
» Nonacquiescence relates to issue respecting aEliation with American Gas 3r Electric Co. 
» Nonacquiescence relates to second issue of decision. 
» Nonacquiescence relates to issue involving reduction of invested capital on account of dividend pay- 

ment. 
» Acquiescence notice published in Cumulative Bulletin VIII-2, page 3, recalled, 
» Nonacquiescence relates to issue with respect to affiliation with Avenue State Bank. 
» This notice, which was originally published in Bulletin IV-41, page 1, was republished in Cumulative 

Bulletin V-l, page 6, for the reason that the ease was erroneously included in the list of eases acquiesced in, 
published in Cumulative Bulletin IV-2, page 1. 
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NONAcQUIEBcENcEB — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

ailey, B. P 
ailey, Mrs. B, P 

Baker, Edward H 
Ball & Roller Bearing Co. ' 
Ball et al. , Walter J. , coexecutors 

Bamberg Cotton Mills Co 

Bancker, jr. , E. A 
Bank of Duplin 
Bank of Italy, San Francisco, Calif 
Bank of Topeka 
Barnes, Adelaide C 

Barnes et al. , Charles G. , executors 
Barnes, jr. , John, estate of 
Barnes, Joseph 
Barnes, Joseph, administrator 
Barnes, William C. 
Barnette, Katherine Wilkinson, sole and only heir 2 

Barron-Anderson Co 
Bartlett et al. , Philip C. K. , executors 
Bartlett, Herschel, estate of 
Barton, Mary L. , trustee 
Barton, Otis, estate of 
Bates, E. W. (Mrs. ) 
Baucum, Bamma 
Beacon Coal Co. ' 
Beck, Marion A. Burt 3 

Behlow Estate Co 
Bellwill Cotton Mills ' 
Belmont Iron Works 
Belowsky, Morris 
Belt Railway Co. of Chicago s 

Benedict, James A. , estate of ' 
Benson Lumber Co 
Benson Timber Co 
Berger, Mathilda W 
Berger, Walter J 
Berks Foundry & Manufacturing Co 
Berlin Dye Works 
Best Steel Castings Co 
Biggs, sr. , J. E 
Bingham, Arthur W. , executor I 
Bingham, Robert W 
Birmingham Coke & By-Products Co 
Black River Sand Corporation s 

88724 
88725 
25080 
15233 
6858 
9445 

10104 
18617 
12950 
15810 
18850 
17411 
8624 

5266 
9577 
5266 

17410 
16379 
16748 
24769 
23581 
23581 
12934 
12934 
18611 
20085 
11894 
19593 
12670 
9561 

10454 
9656 
4289 

21621 
19519 
16311 
6110 
6111 
6998 

15714 
8326 

15255 
20303 
8823 

21808 
19988 

18 
18 
17 
15 
8 
8 

11 
12 
13 
15 
17 
8 

7 
7 
7 

17 
16 
17 
16 
16 
5 
5 

11 
17 
9 

17 
12 
14 
6 
7 
9 

16 
9 
9 

10 
10 
5 

18 
6 

15 
15 
8 

18 
18 

105 
105 
783 
862 
180 

1236 
420 
652 

1226 
1801 
1002 

360 
924 
924 
924 

1002 

1890 
686 
510 
510 

1008 
1008 
420 

1812 
280 
413 

1865 
912 
722 
424 
804 
438 
598 
598 
747 
747 
756 

1854 
274 

1092 
1001 
608 
919 
490 

i Revokes acquiescence published in Cumulative Bulletin VIII-2, page 4, i Nonacquiescence relates to first issue of decision. 
s Nonacquiescenee in so far ss decision sdlows petitioners to deduct for the years 1920 and 1921 their allo- 

cable portion of Federal estate and State transfer taxes paid on shares received by them by virtue of a com- 
promise agreement modifying the terms of the wil! and in excess of their shares receivable under the will. ' Nonacquiescence in that part of decision allowing special assessment. 

4 Nonacquiescence relates to issues involving Federal income taxes added to income for 1917, 1918, and 
1919, in respect of which petitioner was entitled to be reimbursed by its tenant companies. i Estate tax decision. ' Estate tax decision; nonacquiescence relates to deduction of the amount under paragraph (2), section 
403(al, Revenue Act of 1921, undiminished by $21, 733, 40 of tbe deductions under paragraphs (I) snd (8) of said section. 

' Nonacquiescence relates to issue 1 of decision. 
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NowscQ'GIEscExcEs — Continued. 

Tsxfetper. Docket 
No. 

Board of Ttu: Appeals. 

Volume. Page. 

Blair, Edward T 
Blair, W, A. , estate of ' 
Blair Co. , J. C 
Blaney, Edith H 
Block, E, Bates 
Block, E. Bates, executor 
Block, Frank E. , estate of 
Block tk Kohner Mercantile 
Blossburg Mercantile Co 
Blum's, Inc. ' 

C 0 

Blumberg Bros. Co. s 

Bourne, Emily H. , estate of ' 
Bowman J. William s 

Boykin, Elizabeth W 
Boyne City Lumber Co 
Brackcnridge, George W. , estate of 
Bradley, M. A. , estate of 
Braunstein, Louise R 
Brawner, Alexander Harrison, estate of ' 
Brawner, Frances, executrix i 
Brenneman, David E 
Brenneman, E. L, E 
Brenneman, Verna L 
Briant, E. S. , administrator 
Brickell, Maude Enella ' 

Brier Hill Collieries I 

Brittingham, Juan F 

Brittingham, Juan G 
Bronson et al. , James D. , trustees ' 
Brooks, W. B. s 

Brown fk Co. , M 
Bryant 4 Stratton Commercial School, Inc 
Bullock, H. E 
Burges, Richard F 
Burke Electric Co. ' 
Burton, Lawrence Elmer 
Byck, W. S 
Byers, Howard Webster 

25684 
2440 
7147 

10613 
18792 
18793 
18793 
4576 
2880 
2523 

12137 
9921 

14745 
26037 

7883 
18935 
29784 

4635 
6515 

30638 
13776 
16092 
16092 
8361 
8323 
8324 
8860 

14321 
11406 
19365 
28186 

( 

13557 
16535 
18435 
18535 
7702 

10991 
24864 

43 
28612 
25908 

1697 
2689 
2260 

10319 

18 
4 

11 
13 
11 
11 
11 
4 
4 
7 

17 
12 
5 

13 
10 
8 

16 
16 
7 

11 
19 
16 
15 
15 
10 
10 
10 
6 

17 

12 

13 

13 
7 

12 
9 
1 

16 
17 
5 
5 
4 
8 

69 
959 
673 

1315 
420 
420 
420 
673 
690 
737 
386 

1021 
834 
835 

1300 
582 

1157 
477 
36 

148 
49 

1330 
1122 
1122 
544 
544 
544 
651 
711 

500 

375 

375 
127 
31 

753 
32 

451 
275 
553 
99 

842 
1191 

Cadwalader, John, estate of 
Cadwalader, jr. , et al. , John, executors 

13296 
13296 

15 
15 

' Estate tas decision. 
~ Nonacquiescenee relates to issues as to procedure for bsndling installment sales ' Nonacquicscence reLates to first issue of decision. ' Nonacquiescence does not relate io deductibility of New Vork inberitsnce taz. ' Nonacquiesceuce relates to deduction of contributions to s trust. 
s Nonarquiesrenre relates to net loss deduction. ' Nonocquiesconce relates to depletion issue. 
s Revokes acquiescence publisbed in Cumulative Bulletin VIII-I, at page 6, ' Nonscquiesceuce relates to issues I and Z, snd issue 5 as to patent group No, l. 



NQNAcQUIEscENcEs — Continued. 

Taxpayer. 
Docket 

No. 

Board of Tax Appeals. 

Volume. Page. 

California Brewing Association ' 
Callaway, Fuller E 
Cambridge Ice Co 
Campbell, Archer Maynard 
Campbell, H. L 
Campbell Co. , John F 
Campe, Minne L 
Capitol Hotel Co. ' 
Carbo Petroleum Co. s 

Carey, C. W. ' 

Carney Coal Co. ' 
Carruthers, Mabel G 
Carter Co. , W. W. ' 
Central Savings Bank " 
Central Union Trust Co. of New York, guardian 
Century Music Publishing Co 
Chadbourne dr Moore 

Chamberlain, Ellen Steele 

Chamberlain, Selah 

Chambers, Anna M 

Chandler, Marian Otis ' 
Chapin, W. E 
Chapin Construction Co 
Chicago Lumber Co. of Omaha 
Chicago Portrait Co 
Chicago Title k Trust Co. et al. , trustees (estate 

Louis M. Stumer) 
City Button Works 
City National Bank 
Clark, James B 
Cleveland, Painesville 4 Ashtabula R. R. Co 
Cleveland, Painesville k Eastern R. R. Co 
Cline, Mrs. Ella Pipes ' 

Clingan, Margaretta T 
Cohn 4r Sons Co. , M. " 
Collins-McCarthy Candy Co 
Colmer-Green Lumber Co. n 

Connecticut & Passumpsic Rivers R. R. Coos 

3903 
2264 
7282 

18320 
18321 
19591 
30688 
6610 

9524 
2432 

8496 
25741 

689 
5006 

26518 
12840 
17066 

( 

16598 
24285 
29479 
16597 
24284 
29480 
17686 
26057 
16259 
2267 
3200 

28516 
21396 

22438 
15826 
19641 
11918 
4927 
4927 
6929 
6930 
4227 

9238 
4302 

20916 
8424 

5 
4 
9 
6 

15 
17 

) 4 

12 
6 

10 
16 

10 
17 
12 
16 

I 

19 

) ir 
16 

3 
18 
16 

18 
16 
19 
12 

4 
4 

15 
15 
6 

9 

4 
12 

8 

347 
842 
156 
60 

1076 
458 
676 

441 

166 
539 

1397 
515 
849 

1408 
881 
647 
961 

126 

820 

1248 
842 

25 
916 

1129 

895 
839 

1080 
615 
637 
637 
934 
934 

8 
87 

1280 
256 

492 

' Nonacquiescence relates to question of affiliation as to the companies included in the "units. " 
' Nonacquiescence relates only to that part of decision which relates to application of the Ayers decision 

(I B. T. A. , 1135). 
s Nonacqulescence relates to fourth issue of decision. ' Nonacquiescence relates to issues 1 and 3 in decision. ' Nonacquiescence relates to issue No. 1 in so far ss it relates to fiscal year ended May 31, 1919. ' Acquiescence notice published in Cumulative Bulletin V-2, page 1, recalled. ' Nonacquiescencc relates to obsolescence issue. ' Acquiescence notice published in Cumulative Bulletin IX — 1, page 10 recalled. ' Nonacquiescence relates to deduction in 1919 of commissions incurrd in sale of property; also decision 

as to fourth issue. 
w Nonacquiescence relates to 25 per cent penalty for failure to file a return. " Nonacquiescence relates to issue whether the consolidated return for 1919 started the running of the 

statute of limitations as to the Calmer-Green Lumber Co. 
"Nonacquiescence relates to first issue of decision in so far as it holds that tbe income was not realized 

until the year in which the taxes became due and payable; and also to the second issue of decision. 
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NoxscucxzscENcEs — Continued. 

Taxpayer. Docket 
No. 

Board of Tsx Appeals. 

Volume. Page. 

Connell, G. H 
Connell, Mrs. G. H 
Connellee, C. U 
Conover Co. , S. A 
Consolidated Investment Co 
Consolidated Textile Corporation 
Continental Screen Co 
Converse Cooperage Co 
Conway, J. W 
Coon Valley State Bank i 

Corbett & Stuart 
Cornelius Lumber Co 
Crabtree Co. , E. B 
Crane, T. I 
Crocker Co. , H. S 
Cross Mountain Coal Co 
Crown Potteries Co 
Cunningham-Beckemeier Supply Co 
Currsn, Maurice J 

18405 
18406 
3363 
3926 

13603 
15983 
30350 
12518 
2263 

11352 
11855 
4273 
5889 

27769 
4581 
1219 

10043 
15838 

793 

15 
15 
4 
6 

13 
16 
19 
17 
4 

13 
11 
5 
5 

17 
5 
2 

12 
14 
5 

1309 
1311 
359 
679 

1252 
178 

1095 
1285 
842 
132 
540 
215 
732 
720 
537 
587 

1412 
992 
180 

D. 
D'Aramon, Henrietta 
Daily Pantagraph, Inc. ' 
Daily Record Co 
Daniel, Charles R 
Daniel, S. B 
Darby, Rufus C 
Darnell, Inc. , R. J 
Davis, Chas. A 
Davis, Oscar 
Day, Henry M 
De Forest, Julia N 
Deinert, sr. , Oscar 
Delray Lumber Co 
Deltox Grass Rug Co. ' 
Dennett, Fred 
DeReuter, Ronald 
Derschug, John N. ' 
Dcsmondis, Inc 
Dickcrman & Englis, Inc 
Dieckerhoif, Raffloer & Co 
Diescher, Alfred J 
Dillon, John P 
Doe, Frank P. , estate of ' 
Doe et al. Laura F. M. , executors 
Doehne, george, estate of 
Don, Harriet M. , estate of 4 

Dothan Oil Mill Co 
Dowling, Mary M 
Duggazb Hanna, estate of ' 
Duggan, James, executor ' 
Duhme, Ophelia, estate of 
Duncan Coal Co. , W. G 

' Nonacquiescence relntes to issue involving loss of 41, 000 on Gallow ' Nonacquiescence relates only to issues involving reducing invested 
availnble for divideuds by tax accrued for current year. 

' Nonacquiescence relates to secoud issue in decision. 
' Nonacqniescencc rclatcs to issue i of decision. 
s Estato tax deci. 'ion. 
"Nonncquiescence doos not rolnte to deductibility of New York inb 

10644 
4126 

12058 
20037 
22044 
20036 

2265 
22314 
18622 
18625 
30198 

5857 
6937 

41867 
6926 

11498 
6243 

18064 
14465 
4928 

25079 
13121 
10985 
20681 
20681 
9344 
5594 

25565 
2394 
4706 
4706 
6858 

12347 
ay note. 
capital by r 

7 
9 

13 

16 

16 
4 

18 
11 
11 
12 
4 

11 
20 

7 
7 
7 

15 
15 
4 

17 
18 
9 

18 
18 
6 
9 

19 
6 
8 
8 
8 

13 

eritance tax 

educing curr 

600 
1173 
458 
925 
925 
842 
125 
420 
420 
161 

1059 
651 

8 
811 

1173 
600 
306 
738 
447 

1251 
353 
177 
427 
427 

1071 
450 
933 
976 
482 
482 
180 
672 

ent eartungs 
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NoNAOQUIEscENcEs — Continued. 

Taxpayer. 
Docket 

No. 
Volume. Page. 

Board of Tsx Appeals. 

Dunson Mills ' 
DuPont, Pierre S 
Dustin, Annie M. , estate of ' 
Dwight dr Lloyd Sintering Co 

17019 
26996 

8629 
120 

10 
18 
8 
1 

1150 
1028 
919 
179 

Eastern Steamship Lines, Inc 
Eastside Manufacturing Co 
Edgar Co. , James 
Egyptian Powder Co 

Eidlitz dr Son, Inc. , Mare 

Elam, Harvey J 
Elkin, Dr. Wm. S 
Elkins, Willis, m M 
Ellison, J R 
Emery et al. , Earle C. , executors 
Emery, jr. , Lewis, estate of 
Esperson, Niels, estate of s 

Esperson, Mrs. Niels (Mellie), executrix s 

Excelsior-Leader Laundry Co 
Extension Oil Co 

24870 
22722 
14606 
28918 
22251 
24711 
28952 
37180 
18001 
18629 
27807 
30309 
9766 
9766 
7071 
7071 
9221 

28764 

17 
18 
16 
17 

78? 
461 
120 
174 

16 
11 
16 
15 
9 
9 

11 
11 
8 

16 

1428 
420 

1405 
1375 
328 
328 

1283 
1283 

183 
1028 

18 
] 

187 

Fane, Evelyn Francis 
Farmers Deposit National Bank and AKliated 

Banks 
Farmers Loan k Trust Co. , executor ' 
Farmers' Loan dr Trust Co. , executor s 

Fidelity Trust Co. s 

Field, Marshall 
First National Bank of Bridgeport, Conn. , executor 

First National Bank of Duluth, administrator 

First National Bank, Fresno, Calif 
First State Bank of Brackettville, Tex 
First State Bank of Weimar 

First Trust dr Savings Bank 
Fitzgerald, Mary A 
Flint, Goering dr Co. , Ltd 
Foster, Alice Fisher 
Foster, J. M. , estate of ' 
Foster, James F. , estate of s 

Foster, Mrs. James Martin, executrix 
Fox, Eugene 
Francesconi k Co. , J. C. ' 
Francis, Francis, guardian 
Francis, jr. , Francis 

16725 

6220 
18234 
21621 
13638 
11840 
18721 
18502 
18503 
15811 
12876 

( 
12657 
16011 
11746 

810 
20078 
10126 
12928 
11493 
21928 
20535 
10585 
16724 
16724 

15 

5 
16 
16 
13 
15 
18 
13 
13 
9 

10 
11 
5 

19 
7 

16 
13 
16 
17 
10 
15 
15 

1332 

520 
181 
438 
109 
718 
775 

1096 

1226 
975 

396 
1034 

178 
421 

1137 
1390 

496 
1390 
1002 
658 

1332 
1332 

~ Nousoquiesceuce relates to issue regardiug jurisdiction. 
I Estate tax decision; uouacquiescence relates to drat snd second issues of demsiou. 
I Estate tax decision, 
& Estate tsx decision; nonacquiescence relates to issue 2 of decision. 
4 Nouacquiesceuce relates to issue couceruiug invested capital for 1920 sud 1921. 
s Nonacquiesceuce relates to issue 1 of decision. 
I Nonacquiescence relates to third issue of decision. 



No NAcqm Eac Elf czs — Continued 

Taxpayer Docket 
Iv o. 

Board of Tax Appeals 

Volume Page 

Frank, William G. , administrator 
Franklin et al. , Thomas H. , executors and trustees 
Fresh Pond Ice Co 
Fuller, jr. , James W 

9344 
6515 
7282 
3068 

6 
11 
9 
7 

1071 
148 
156 
28 

Gallum, Albert F. , trustee 

Garber, B. A. t 

Garber, M. C. ' 
Gardner Governor Co. ' 
Garneau Co. , Inc. , Joseph 
General Manifold fjt Printing Co 
Georgia Car 8r, Locomotive Co. ' 
Gibson, Kate Viola, estate of 4 

Gideon-Anderson Co 
Gillette, Carl W 
Gillette, Katharine K 
Ginsburg Co. , Inc. , Ben 
Girard Trust Co. , executor ' 
Girard Trust Co. et al. , executors 
Glass, Andrew, estate of 
Gleichman, Phil 
Glenn, Thomas K 
Goddard, John N 
Godfrey, Jonathan 
Gong Bell Manufacturing Co 
Gonzolus Creek Oil Co. (dissolved), trustee for 

creditors of 
Goodrum, jr. , J. J 
Gordon, Henry J 
Grand Rapids National Bank ' 
Grandin, Florence 
Grandin, George W, , trustee 
Grandin, Henry B 
Graves et al. , A. H. , committee for creditors of 

Whittaker fk Bacon 
Great Bear Spring Co. ' 
Great Northern Ry. Co. r 

Greene et al. , Richard T. , trustees 
Grelck Condensed Buttermilk Co 
Greylock Mills ' 
Guarantee Construction Co. s 

6101 

14097 
3710 

18909 
821 

40 
14577 
8131 
7402 

22365 
27010 
18754 
45556 
11298 
28208 
28361 
18121 
2262 

18621 
18720 
17584 

13393 
18613 
13888 
21116 
25740 
25742 
25742 

22681 
10489 

( 
8488 

11850 
23973 
8691 

11926 

1848 

10 
11 

11 
5 
1 

12 
2 
7 

18 
18 
14 
19 
10 
16 
19 
17 
4 

11 
18 
15 

12 
11 
12 
9 

16 
16 
16 

12 
12 

8 
15 
7 
9 
2 

747 

979 

979 
70 
75 

436 
986 

1144 
329 
484 
580 
81 

1100 
808 
378 
147 
842 
420 
775 
152 

310 
420 

1191 
1119 
515 
515 
515 

124 
383 
225 
401 
79 

1281 
1145 

r Nonacquiescence relates to issue ss to whether the ~eements of December 14, 1918, and the discharge 
thereof were productive of income taxable for the years tnvolved, and, if so, to what extent. 

r Nonscquiescence relates only to that part of decision which relates to spplicstian of the Ayers decision 
(1 B. T. A. , 1135). 

' Nonacquiescence relates to third issue of decision. 
& Estate tax decision. 
s Acquiescence notice published in Cumulative Bulletin VIII — 2, page 20, recalled. 
s Nonacquiescence does not relate to depreciation snd obsolescence adjustments. 
r Nonscquiescence relates to issue involving the question whether the company should accrue ss income 

in the taxable years interest earned but not paid in those years on obligations of other corporations owned 
by it. 

s Nonacquiescence in decision in so far as the Board holds that it hss jurisdiction to determine the over- 
payment for 1917. 

s Nonscquiescence relates to second issue of decision. 

85942' — 31 6 
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Taxpayer. Docket 
No. 

Board of Tsx Appeals. 

Volume. Page. 

Guild Co. , Inc. , J. H 

Gulf States Steel Co 

Gwin, Earl S 

8741 
9276 

18358 
18359 
17983 

11 

12 

14 

914 

1244 

393 

Haight, George W 

Hailer, Mary ' 

Hamilton, Harris & Co 
Hamlet Ice Co 
Hanlon, Mary E 
Hannibal Missouri Land Co 
Harbour-Longmire Co 
Harlan & Co. , O. A 
Harriet Cotton Mills 
Harris, Elizabeth H 
Harris Oil Co. , C. C 
Harry Co. , S. J 
Hartford-Fairmont Co. ' 
Hartmann, Charles 
Haskell & Barker Car Co 
Hase, E. S. s 

Hatzel & Buehler, Inc. 4 

Haubens, Henry, executor 
Hawkins, Frank 
Hay, Jane Burt s 

Haynes, Elwood, estate of 
Healy, Henry W 
Healy, Raymond 
EIeineman Lumber Co. 4 

Heinrich, Samuel G. , estate of 
Heipershausen et al. , George, executors ' 
Hcipershausen, Philip, estate of I 
Hemlock Hollow Coal & Coke Co 
Henaghan, Elizabeth 
Hendricks, Harmon W 
Henn, A. W. , trustee 
Hepburn, C. Fisher, estate of t 

Herndon, James 
Hershey Manufacturing Co 
Herzog, Philip W 
Hess Bros. ' 
Hewitt Rubber Co 
Hickey, J. E 

6141 
14063 

l 25751 
4170 

15687 
25516 
27251 

9084 
6905 
1374 
6228 

11820 
8011 
1644 
9016 

18930 
7009 

14817 
9501 

11454 
11418 
2572 

19614 
11724 
19560 
19649 
10175 
2420 

24911 
24911 
8837 

27252 
4554 
4303 
9690 

11192 
32297 

( 
28862 
32108 

6245 
8039 

325 
19107 

4 

14 

12 

16 
16 
9 
7 
1 
5 

11 
13 
4 

12 
14 
9 

13 

10 

17 
4 

17 
13 
18 
18 
11 

2 
18 
18 
10 
16 
4 
8 

11 
11 
18 
14 

10 
7 
1 

11 

1075 

488 

735 

433 
809 

1072 
314 

1027 
734 
420 
937 
211 
98 

146 
1087 
1352 

993 

738 
842 
413 
796 

27 
27 

1229 
406 
218 
218 

1176 
809 

1257 
190 

1386 
420 
892 

867 

74? 
729 
424 
420 

~ Nonacquiescence relates to issue concerning deductibility of charitable contributions. ' Revokes acquiescence published in Cumulative Bulletin VIII-1, page 19. 4 N onacquiescence relates to first issue of decision. ' Nonacquiescence relates to third issue in decision. ' Nonacqulesceuce in so far as decisiou allows petitioners to deduct for the years 1920 and 1921 their allocable portion of Federal estate and State transfer taxes paid on shares received by them by virtue of a compromise agreement modifying the terms of the will and in excess of their shares receivable under the will. 
4 Nonacquiescence relates to issue as to tentative tax. 
4 Estate tax decision. 
4 Nonacquiescence relates to second issue of decision. 
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Taxpayer. Docket 
No. 

Board of Tax Appeals, 

Volume. Page, 

Higginbotham-Bailey-Logan Co. ' 
Hind, George U 
Hind, Rolph & Co 
Hinman, Thos. P 
Hirsch & Co. , Adolph 
Hirsch-Weis Manufacturing Co 
Hof Brau Co. , The ' 
Hofi'man, Isabella C. , estate of ' 
Hoffman et al. , Meyer C. , executors s 

Hoffmann, Frederick H 
Holifield, Mary D. Moore 
Holloway, W. W. , administrator 
Holyoke & Westfield R. R. Co 
Home Builders Shipping Association 
Home Ice Cream & Ice Co 
Home Laundry Co 
Houston Belt & Terminal Ry. Co. t 
Howard Co. , J. W. & A. P 
Howell, Charles H 
Hulbert, Edmund D. , estate of ' 
Humphreys, E. C 
Hunt, J. C 
Huntington, Annie 
Huntington, Ws, llace 
Hupfel, Co. , Inc. , J. Chr. G. ' 
Hutchings, Emma Burt I 
Hutchins Lumber & Storage Co. s 

Hutchison, Charles ' 
Hutt Cattle Co 
Hutt Contracting Co 
Hynes, William J 

4691 
19167 
19167 
18615 
3230 

30494 
6134 
5338 
3361 

10089 
28361 
8425 
7044 

37633 
6047 
8494 

19863 
27805 
11204 
4069 

19888 
25807 
25806 
9834 

19567 
3307 
8053 

26433 
26433 
21382 

8 
18 
18 
11 

7 
14 
6 

3 
3 
7 

19 
9 
8 

19 
4 
6 

15 
16 
12 
9 

15 
15 
15 
9 

1? 
4 

13 
17 
17 
16 

566 
96 
96 

420 
707 
796 
442 

1361 
964 

1302 
378 
127 
903 
762 

45 
1364 
1096 
1405 
818 
656 

1388 
851 
851 
944 
413 
705 

1187 
818 
818 

1272 

Illinois Merchants Trust Co. , executors ' 
Illinois Rural Credit Association 
Imperial Coal & Coke Co 
Independent Brewing Co. of Pittsburgh" 
Independent Brick Co 
Independent Life Insurance Co. of America" 
Indiana Harbor Belt R. R. Co 

Indiana Rolling Mills Co 
Indiana Stove Works" 
Indianapolis Street Ry. Co 

Individual Towel & Cabinet Service Co 

11204 
5058 

21808 
3242 
8198 

25295 

(- 21550 
37661 
12259 
8148 
8787 

( 
1231 

12586 

12 
3 

18 
4 

11 
17 
16 
13 
8 
7 
5 

818 
1178 
919 
870 
862 
757 
279 

1141 
1008 
397 
158 

~ Nonscquiescence relates to first, second, snd fourth issues of decision. 
I Nonacquiescence relates to third issue in decision. 
I Estate tsx decision. 
' Nonacquiescence relates to second and fourth issues of decision. 
4 Estate tax decision; nonacquiescence relates to issue concerning transfer of stock. 
4 Nonscquiescence relates to obsolescence issue. 
t Nonacquiescenco in so far as decision allows petitioners to deduct for the years 1929 snd 1921 their 

afiocable portion of Federal estate snd State transfer taxes paid on shares received by them by virtue of a 
compromtse agreemeut modifying the terms of the will and iu excess of theft shares receivable under the 
will. 

s Nonscquiescence relates only to that part of decision which relates to application of the Ayers decision 
(I B. T. A. , 1125). 

r Nonscquiescence re]ates to deduction of amount expended for "training" to keep in condition for 
"stunt, " acting. 

» No»acquiescence relates only to issue 2 in decision. 
1' Nonscqulescence in assumption of authority by the Board to pass upon constitutionality of section 

246(b) of the Revenue Acts of 1921 snd 1924 snd refusal to administer same. 
» No»acquiescence relates to second issue of decision. 
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Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Industrial Loan k Investment Co 
Inglewood Park Cemetery Association 
Inman, Edward H 

Interurban Construction Co 

Irving Bank-Columbia Trust Co. et al. , executors ' 

20664 
3249 
2601 
2687 

20055 

17 
6 
4 
5 
5 

16 

1328 
386 
842 
529 

1292 
897 

Jackson, Annette T s 

Jackson, Caroline Mather, estate of ' 
Jackson, George A. ' 
Jackson, Minnie L. , estate of ' 
Jackson, Willis K. ' 
Jackson k Tindle s 

Jacob Bros. Co 
Jaeger, Otto, estate of ' 
James, Arthur Curtiss ' 
James dt Holmstrom Piano Co 
Jefferson Gas Coal Co 
Johnson et al. , Homer S. , executors ' 
Johnson, Stephen O. , estate of ' 
Johnston, Mrs. E. V. , deceased 
Johnston, R. H. , heir at law 
Jones, John M. , estate of ' 
Jones, Loula B. , executrix 4 

Jones, S. J 

9001 
20303 

9002 
4219 
9003 
9000 

18832 
20055 

2509 
18833 
14951 
33247 

9550 
9550 

14355 
14355 
39743 
39743 
27220 

11 
15 
11 
3 

11 
11 
19 
16 
13 
19 
16 
11 
11 
12 
12 
20 
20 
17 

1257 
1001 
1257 
832 

1257 
1267 
315 
897 
764 
322 

1135 
534 
534 
185 
185 
441 
441 

1131 

Kaauila Land Trust 

Kalb, Louis 

Kansas City Southern Ry. Co. et al. s 

Keen, Herbert Ide 
Keeney, George E. , estate of 

Keeney, Raymond G. , executor 
Kecwis Realty Co. Inc. ' 
Kehota Mining Co 
Keystone Coal Jt Mining Co 
Keystone Steel k Wire Co 
Kinnett-Odom Co. ' 
Kirby Lumber Co 
Kirk k Co. , James S 
Kissel, Caroline T 
Kissel, Caroline T s 

( 
28263 
29547 
19421 
19422 
12054 
8423 

11715 
14424 
11715 
14424 
10489 
1117 

10168 
17496 
20659 
44954 
30175 
18203 
21788 

19 
15 
15 
16 
6 

15 

15 
12 
3 

10 
16 
19 
19 
17 
16 
15 

1172 

865 
886 
665 
275 

715 

715 
383 
886 
296 
617 

1124 
1046 
916 
705 

1270 
~ Estate tsx decision; nonacquiescence relates to deductioa for executors' commissions snd attorneys' fees. 
r Nonacquiescence relates to tentative tax issue. 
~ Estate tsx decision; nonacquiescence relates to deduction of the amount under paragraph (2), section 403(s), Revenue Act of 1921, undiminished by $21, 753. 40 of the deductions under paragraphs (1) snd (3) of said section. ' Estate tax decision. 
r Estate tax decision; noaacquiescence relates to trust instruments of 1918 snd 1921. s Nonacquiescence relates to exclusioa from income for the year 1919 oi' additional compensation for trans- porting United States mails, awarded by the Interstate Commerce Commission ia 1919. r Nonacquiescence does not relate to depreciation snd obsolesconce adjustments. 8 Nonacquiescence relates to transferee liability. 
& Nonacquiescence relates to deduction of aliquot part of cost of improvements to certain property. 
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Kistler et al. , Florence L. , administrators ' 

Kistler, William F. , estate of ' 

Kistler Land & Improvement Co. ' 
Kittery Realty Co 

Klein, Florence L. s 

Klyman, E 
Kohn, Achilles H 
Kohn, Lillie V 
Kuhn, J. J 
Kynett, Harold K 

( 

3707 
11986 
18061 

( 

3707 ~ 

11986 
18061 
12355 

i 

15114 
34274 

4004 
4005 
6061 
6102 

10157 
6753 

16478 
16477 
18631 
13190 

)- 
i4 

4 
16 
16 
11 
12 

979 

979 

671 
569 

617 

832 
662 
662 
420 
692 

Lightning Creek Oil 

Lisk Manufacturing 

Livezey, F. M 
Lloyd, Ernest E 
Lobsenz, Jesse " 

& Gas Co 

Co. , Ltd. ' 

Lancaster et al. , John L. , receivers 
Lancaster Lens Co. ' 
Land Improvement & Supply Co 
Landreth Co. , E. A ' 
Langwell Real Estate Corporation 
Lawson, John S 
Leasing & Building Co 
LeBus, Mary Belle Burt ' 
Lee Live Stock Commission Co 
Lee Shoe Co. , Inc. , John 
Levine Bros. Co. , Inc. ' 
Lewis, John B 
Ley & Co. , Inc. , Fred T 
Libby, Margaretta A. , estate of ' 
Liberty Insurance Bank 
Liberty National Co 
Lieber et al. , H. W. , executors 

9863 
11603 
28773 
15835 
23758 
6108 

14423 
18745 

280 
10061 
6832 

26118 
18168 
28979 

5070 
22372 

9720 
8584 

23204 

( 

10031 
11438 
19050 
20440 
24414 
29788 

9 
10 
18 
11 
17 
10 
16 
17 
7 

11 
5 

19 
9 

18 
14 
18 
13 

) 9 

15 
8 

17 

365 
1153 
963 

1 
196 
747 
105 
413 
532 
187 
689 
997 
749 
221 

1428 
510 

1175 
1150 

179 
1048 
806 

1029 
81 

i Nonacquiescence relates to issue ss to whether the agreements of December 14, 1918, and the discharge 
thereof were productive of income taxable for the years involved, and, if so, to what extent. 

x Nonsequiescence relates to issue with respect to question of auowsnce of amortization in 1918 on costs 
incurred in 1919. 

i Nonacquiescence relates to question in decision pertaining to the year 1919. 
s Nonscquiescence relates to the kssue ss to whether a return signed by the president snd secretary wss 

the return required by statute, the filing of which started the running of the statute of limitations. 
x Nonscquiescence relates only to invested capital issue. 
x Nonacqulescence in so fsr as decision allows petitioners to deduct for the years 1920 snd 1921 their 

allocable portion of Federal estate and State transfer taxes paid on sharef received by them by virtue of s 
compromise agreement modifying th e terms of the will and in excess of theu' shares receivable under the will. 

i Nonscquiescence relates to issue 6 in decision. 
i Estate tsx decision. 
' Nonacquiescence relates to depreciation issue. 
'o Nonscqulesccnce relates to third snd fourth issues of decision. 
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Lock, Moore sk Co„Ltd 
Loetscher, Christian, estate of ' 
Loetscher et al. , John A. , executors ' 
Loewenstein Bros. Garment Co 
Los Angeles sk Salt Lake R. R. Co 
Louisiana Naval Stores, Inc 
Ludington, Charles H. , estate of 

9295 
14325 
14325 
8465 

21741 
18449 
23208 

7 
14 
14 
13 
18 
18 
16 

1008 
228 
228 
446 
168 
533 
308 

Magee Furnace Co. ' 
Mahoning Coal R. R. Co 
Majestic Coal Co 
Malley Co. , Edward 
Mallinckrodt, jr. , Edward 
Mallinckrodt, sr. , Edward s 

Malta Temple Association 
Manhattan Brewing Co 
Mann, Franklin P. , estate of 
Mansfield, Henry F. , estate of ' 
Mansfield, Minnie I. , executrix ' 
Maritime Securities Co. s 

Marston, Edgar L 
Martin Advertising Agency, Inc. , Mac 
Mastick, Lizzie S. ' 
Mathews, John E 
Matthiessen, Conrs, d Henry 
Matthiessen, jr. , F. W 
McAvoy Co 
McClung et al. , Hu L. , executors 
McCormick et al. , Cyrus H. , executors ' 
McCormick, Nettie Fowler, estate of s 

McCutchen, C. E 
McDonough, James B 
McDowell, S. L 
McDowell, Mrs. S. L 
McGee, Nellie B 
McGowin-Foshee Lumber Co. s 

McMurtrie, Adnah 
McNeill, Robert H. ' 
Meagher, Charles F 
Mercantile Trust Co. , executor s 

Merren, E. E. ' 
Merritt, Thomas A. , estate of 

Metro Pictures Corporation of New England 'o 

Metropolitan Securities Corporation 

5600 
2202 

21808 
9677 

11031 
1750 

29476 
693 

6101 
12165 
12165 

824 
20955 
8115 

20509 
9583 

28250 
2125 
9216 

12468 
22731 
22731 
19819 
21462 
11272 
11271 

( 
13292 
29938 
10446 
19740 
17261 
24105 

9528 
19847 

( 
18502 
18503 
4437 

27956 

11 
4 

18 
6 

14 
4 

16 
6 

10 
17 
17 
2 

18 
11 
18 
8 

20 
2 

10 
13 
13 
13 
16 
16 
15 
15 
is 
10 
8 

16 
20 
13 
18 
is 
11 
19 

1216 
923 
919 
462 
194 

1112 
408 
952 
747 
335 
335 
188 
558 
162 
428 
209 
162 
921 

1017 
335 
423 
423 
569 
556 
947 
947 

1181 
961 

1301 
4?9 

68 
85 

156 

1096 
12?1 
299 

i Estate tax decision; nonscquiescence relates to issues involving executors' commissions, attorneys' fees 
and miscellaneous administration expenses. 

s Nonacquiescence relates to first issue of decision. 
s Nonacquiescence relates to second issue of decision. 
s Estate tax decision. 
s This notice, which was originally published in Bulletin IV-41, page 1, was republished in Cumulative 

Bulletin V-l, page 7, for the reason that the case was erroneously included in the list of cases acquiesced 
in, published in Cumulative Bulletin IV-2, page 2. ' Estate tax decision; nonacquiescence in so far ss decision holds as nontaxable the value of property 
placed in trust under the instrument of July 27, 1918. ' Nonacquiescence relates to deduction of commission paid to agents for negotiating lease. 

' Estate tax decision; nonscquiescence relates to deductibility of remainder value of the residuary estate 
bequeathed to charity. 

' Nonacquiescence in decision regarding certain shares of stock. " Nonscquiescence relates to tentative tax issue. 
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Mexican Telegraph Co. ' 
Mianus Motor Works, Inc 
Middlesex Ice Co. et al 
Midland Valley Railroad Co. ' 
Mid-West Box Co 
Milan, M A 
Miller, Clarence A 
Modern Inventions Corporation 
Moir, Harry C 
Moore, L. C. s 

Moore, Tom (Fayette T. ) 4 

Moore Corporation, John C 
Moore Cotton Mills Co 
Morgan, Brooks 
Morrell & Co. , John 
Morris, Caspar W 
Morsman, Edgar M. , estate of ' 
Morsman, jr. , Edgar M. , administrator ' 
Moser, Carl F 
Moser, George J 
Moser, Josephine T 
Moser, Julius C 
Mossman, Yarnelle & Co. ' 
M. S. C. Holding Corporation et al 
Muller, Carl, estate of 
Murphy et al. James C. , executors ' 
Murphy Oil Co 

Myers, Long & Co 

N. 

9093 
6052 
7282 

25000 
11066 
21555 
14087 
25877 
19135 
3709 

13907 
18273 
18861 
29543 
18614 
15114 
34274 
27806 
32075 
32075 
18473 
13475 
13474 
13471 
3269 

11076 
4620 
9720 
4166 

14440 
12358 
24511 

10 
5 
9 

19 
11 
16 
13 
16 
14 
11 
19 
15 
17 
11 
14 

16 
14 
14 
12 
12 
12 
12 

9 
7 

13 
5 

15 

213 
435 
156 
423 

1223 
1111 
1081 
1267 

23 
979 
140 

1140 
662 
420 

569 
1405 
108 
108 
672 
672 
672 
672 
45 

216 
1175 
952 

1195 
460 

National Piano Manufacturing Co. ' 

National Products Co 
National Refining Co. of Ohio et al. , 
National Sugar Manufacturing Co 
National Tank & Export Co 
Nelson, C, N. , estate of ' 
Neuman Co. et al. , H. L 
Nevin, William L. , executor r 

New Jersey Porcelain Co 
Newman, Lillian D 

The 

National Bank of Topeka 

National Electric Ticket Register Co 

18850 
13097 
37745 
8833 

20486 

( 
6136 

12120 
186 

10605 
3274 
7702 

18348 
31551 
29568 
15940 

15 
17 
17 
18 
11 

7 
11 

1 
7 
3 
7 

16 
16 
15 
15 

1301 
48 
42 

1103 
46 

632 
511 
236 
577 

1217 
127 
533 

15 
1059 
369 

' Nonscquiescence relates to tentative tax issue. 
' Nonacquiescence relates to issue 1 of decision. 
r Nonacquiescence relates to issue ss to whether the agreements of December 14, 1918, snd the discharge 

thereof were productive of income taxable for the years involved, snd, if so, to what extent. 
& Nonacquiescence relates to issue involving gifts snd sale of certain stock. 
r Estate tax decision; nonacquiescence notice published in Cumulative Bulletin VIII-1, page 57 recalled, 

insofsrasssme relates to issue 2 of decision. 
4 Nonacquiescence relates to issue involving deduction of tentative taxes in determining the earnings 

available for payment of dividends in 19IS and 1919. 
& Estate tsx decision. 
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Newman, Lloyd D 
Newman et al. , Lloyd D. , executors 
Newman, Louis, estate of 
Newman, William C. ' 
New Orleans, Texas k Mexico Ry. Co ' 
New York Trust Co. , trustee 
Niles Fire Brick Co 
960 Park Ave. Co. , Inc. , et al 
Nolde dr Horst Co. ' 
Nord Hop Ranch 
Nordholt, John B 
Norfolk Knitting Mills Corporation 
North American Mortgage Co. ' 
North American Oil Consolidated ' 
Northern Trust Co. , executor ' 
Northern Trust Co. , executor 7 

Northside Viaduct Co. ' 
Northwestern Improvement Co 

Northwestern States Portland Cement Co. s 

Norton et al. , Frank E. , executors" 
Norwich k Worcester R. R. Co 
Norwood Lumber Co 
Noyes, Charles R. , estate of » 
Nunnally, J. H 
Nunnally, Winship 

O. 

15986 
15989 
15989 
6580 

400 
28250 

2628 
6978 
9867 
6149 
8766 
4841 

15798 

( 
8714 

16107 
2473 
7127 

( 
11728 
14200 
12106 

( 
5763 

10456 
5594 
2020 
8785 

18486 
18627 
18620 

15 
15 
15 
10 
6 

20 
6 
7 

12 
10 
4 
5 

18 
12 

9 
9 
9 

14 
7 
9 
2 
6 

16 
11 
11 

869 
869 
869 
158 
436 
162 

8 
216 
417 
835 
509 
792 
418 
68 

1810 
96 

468 

79 
885 

450 
215 
341 
519 
420 
420 

Ohio Falls Dye k Finishing Works 
Oilbelt Motor Co 
Old Colony R. R. Co 
Old Dominion Steamship Co 
Olds, Millard D. " 
Olinda Gasoline Co 

Olinger Corporation 
O' Neil, John 
O' Neil, Mrs. John (Frances) 
Ortseifen, Adam 's 

Ostenberg, W. H 

Ott, Will M 
Ottley, John K 

20895 
14700 
7820 

24462 
8718 

( 
15799 
19077 
25469 
16864 
16864 
12900 

( 
19806 
84015 
13713 
18623 

16 
16 
6 

16 
15 
18 
9 

16 
16 
14 
17 
15 
11 

1038 
831 

1025 
264 
560 

1050 
170 
614 
614 

1403 
788 

867 
420 

t Nonacquiescence relates to deduction of amount of bad debt ascertained to be worthless snd charged 
off in 1920. 

4 Nonacquiescence relates to issues I snd 4 in decision. 
4 Nonacquiescence relates to first issue of decision. 
& Nonscquiescence relates to issue regarding income from purchase of owu debentures. 
s Nonacquiescence relates to basis of charging depletion on cost of defending title to oil properties; snd 

to issue involving income earned in 1919 and released to taxpayer in 1917. 
4 Estate tax decision. 
4 Estate tax decision; nonacquiescence relates to trust created on February 9, 1917. 
4 Nonscquiescence in so fsr as decision determines that Ilighland Park Co. and Northside Viaduct Co. 

were afliliated with Virginia Railway dr Power Co. 
s Nonacquiescence relates to fifth issue of decision. 
w Nonacquiescence does not relate to deductibility of New York inheritance tsx. " Estate tax decision; nonacquiescence relates to issue 1 of decision. 
ss Nonacquiescence relates to partnership issue. 
ts Nonscquiescence does not relate to deduction of contribution to church bufiding fund. 
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Ottumwa Serum Co 

Oul Building and Loan Association 

P. 

15114 
3!274 

3865 
14 569 

1196 

Pacific Coast Pipe Co. ' 
Pacific Southwest Trust & Savings Bank, executor s 

Palmetto Coal Co 

Paramount Knitting Mills 
Parrett, O. S 
Paso Robles Mercantile Co 
Payne, Martha 
Pearson, Eric A 

Peavy-Byrnes Lumber Co. ' 

Peavy-Moore Lumber Co. s 

7961 
12136 I 

14 

29902 17 
6766 4 

( 
11655 12 
28038 18 
32298 18 
27804 16 

25984 

16355 
i 

14 

1329 
1372 
1437 

154 

91 
833 
750 
415 
892 

1405 

625 

625 

Peavy-Wilson Lumber Co. s 

Peck & Hills Furniture Co. ' 
Pederson, Hans ' 
Pederson, Marie ' 
Peerless Woolen Mills 
Pelton, Honoro Gibson, 

Peruna Co. ' 
executrix ' 

Petaluma & Santa Rosa R. R. Co. r 
Phelps-Waters Co. ' 
Philadelphia Quartz Co 
Pietsch, Amy Lake, deceased, estate of 9 

Pietsch, Walter G. , executor' 
Pike County Coal Corporation " 
Pittsburgh Knife & Forge Co 

Pittsburgh Provision & Packing Co 

Pittsburgh Supply Coco 

16108 
12329 
12328 
12038 
7402 
5102 ' 

12333 ~ 

13830 
19419 
6677 
5424 
5424 
7189 
7464 

( 

9219 
15813 
32370 
18864 

16 
14 
14 
13 
7 

11 
11 
15 
13 
6 
6 
4 
6 

16 

14 

16356 
i 

14 
25985 i 

625 

1008 
1089 
1089 
1119 
1144 
1180 
541 

1166 
1146 
582 
582 
625 

1083 

139 

620 
t Nonacquiescence relates to issue 6 of decision. 
t Estate tax decision. 
t Nonscquiescence relates to afhliation issue, except with regard to Pesvy-Wilson Lumber Co. and 

Christie 4 Eastern Ry. Co. for 1917, 1916, and 1919. 
r Nonacquiescence relates to leasehold lame. 
1 Nonscquiescence relates to issue (s). 
sNonacquiescence relates to issue seto whether the Board had jurisdiction to hear snd determine s 

deficiency for 1920. 
r Nonacquiescence relates to that part of decision as to the purchase of taxpayer's own bonds at less than 

par which were retired. 
r Nonacquiescence relates to issue ss to whether Phelps-% stere Co. wss s transferee of Wisconsin Chern- 

ical Co. 
& Nonacquiescence relates to fifth Isle of decision. 
» Nonscquiescence relates only to Issue 2 in decision. 
» Nonscquiescence relates to issue involving special assessment 
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Pittsburgh Union Stock Yards Co 

Pittsburgh Valve Foundry & Construction Co 
Planters National Bank 
Potter, A. E 
Powell Coal Co. ' 
Prescott et al. , Oliver, executors ' 
Prescott, Wm. R 
Prindible, John F 
Prindible, Loretta H 
Pritzlafi', Frederick C 
Prosser, Seward 

Providence & Worcester R. R. Co 
Provident Trust Co. et al. , administrators s 

9219 
15813 
32370 

9089 
22455 

7432 
11945 
7883 

18626 
15344 
15345 
6109 
8520 
6297 

4976 

6 
18 
10 
12 
8 

11 
16 
16 
10 
7 

139 

460 
706 
563 
492 
582 
420 
187 
187 
747 
734 

1186 
1004 

Quaker Maid, Inc 11421 10 301 

Ralston Steel Car Co 

Randall, George W. . estate of 

Rauh & Sons Fertilizer Co. , E. ' 
Rebadow, Anna N 
Red Salmon Canning Co 
R eeb, M. A 
Reese, J. H 
Reilly, Warren 
Reinhold, Herman, estate of 
Reliance Manufacturing Co 
Remington Rand, Inc 
Remington Typewriter Co 
Renziehausen Frederick C 

Reserve Loan Life insurance Co. ' 

Reynolds, Mary G. , estate of 
Reynolds, Philip M. , estate of 
Rhode Island Tool Co 
Richfield Oil Co 
Richmond Belt Ry. Co 
Riggs National Bank 
Rindge Land & Navigation Co 
Roanoke Mills Co. ' 
Robertson Co. , H. P 
Robeson, Emma H 
Robeson, George W 
Robeson, Irving S 

7640 
18158 
5850 

10720 
15937 
4146 
9847 

18404 
5380 

11418 
6021 

34726 
2788 

10658 
21489 
29564 
32965 

8625 
8624 
2832 

( 
15799 
19077 
7218 

30903 
3698 

23221 
14104 
26268 
26267 
22126 

4 
12 
15 
15 
8 

15 
7 

17 
7 

11 
4 
8 

) 
18 

8 
8 
3 

13 
13 
17 

2 
18 
14 
18 
18 
18 

1416 

679 
468 
369 
790 
759 

1261 
1327 
738 
583 
773 
880 

87 

359 

360 
360 
180 

1050 
1291 
615 

1179 
474 
887 
323 
323 
323 

~ Nonacquiescence relates to jurisdiction issue. ' Nonacquiescence does not relate to deductibillty of New york inheritance tax. 
3 Estate tax decision. ' Nonscquiescence relates to issues 6 and 4 of decision. 
s Nonacquicscence in decision involving issues regarding (I) the deductibility of reserves to cover lia- 

bility on outstanding coupons attached to guaranteed premium reduction policies, and fs) the disallowance 
by the Commissioner as a deduction of $5, 642. 15 representing taxes paid and other real estate expenses. 

4 Nonacquiescencc relates to March I, 1913, value of water rights. 
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Robeson, Robert H 
Robinson Co. , A. M. ' 
Robinson, Mrs. C. H 
Rodenbough, Elizabeth McCahan, estate of ' 
Rodenbough, Elmer E. , executor of the estate of 

Elizabeth McCahan Rodenbough, deceased ' 
Rolfe, Willard G. , executor s 

Root, Henry L. , estate of ' 
Root, Susie M. , executrix ' 
Rosenbaum Bros. , Inc 
Roslyn Fuel Co. ' 
Rosseter, John H 
Roth, W A 
Rothschild Colortype Co 

Rouse, Hempstone & Co. , Inc. ' 
Rowe, M. D. ' 
Rowe, Mrs. M. D, ' 
Royal Tailors 
Ruf, Frank A. , estate of ' 

26269 
5652 
8271 

465 

465 
18486 
2825 
2825 

13050 
9074 

22072 
6179 
6012 

12663 
7673 

10987 
9063 
9064 

21998 
9528 

18 
5 
8 
1 

1 
16 
5 
5 

11 
16 
12 

4 
14 
7 
7 
7 

18 
13 

323 
1217 
972 
477 

477 
519 
696 
696 
736 
285 

254 
834 
718 

1018 
903 
903 
731 
85 

Scarbrough, J. W 

Scarbrough, Mrs, J. W 

Scarbrough, Lemuel 

Schall, William 

Schoenheit et al. , William, 
Schoettle Co. , Edwin J 

executors' 's 

St. Louis Malleable Casting Co. ' 
St. Louis National Baseball Club 
Saeger, Wilford C 
Sage, Margaret Olivia, estate of 
Sanborn, Fred C 
Sanderson, Benjamin B. , executor ' 

San Joaquin Fruit 3z Investment Co 

Sarfert, Max 
Sass, Morris 

Savannah River Lumber Co. et al. ' 

5490 
15168 
26798 

7562 
5882 

40963 
28979 
6988 
6989 

20801 
3436 
6922 

14354 
16130 
2f936 
17099 
24483 
17098 
24484 
17097 
24482 

9721 
19163 
16626 
1941 

15 
9 
6 

19 
18 

16 

5 
12 

14 

17 
18 
17 
18 
17 
18 
13 
14 
13 

110 
1192 
890 

36 
495 
221 

1290 

977 
156 

165 

317 
951 
317 
951 
317 
951 

1175 
33 

950 
t Nonacquiescence relates to first issue in decision. 
s Estate tsx decision. 
r Estate tax decision; nonscquiescence relates to issue 1 of decision. 
& Nonacquiescence relates to issue involving notice of deficiency for fiscal year 1917 and special sssessmeaf, 

issue. 
r Nonscquiescence relates to final issue of decision. 
s Nonscquiescence relates to second issue of decision. 
r Estate tax decision; nonacquiescence relates to deductibility of remainder value of the residuary estate 

bequeathed to charity. 
1 Noaacquiescence relates to "tentative tax" issue. 
1 Nonscquiescence relates to affiliation of Savannah River Timber Co. and port Wentworth Isxmber Co. 

with group for 1918-1991. 
a This case was inadvertently printed ia Bulletin VIII-48 as having been acquiesced in by the Com 

missioner. 
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Sevier, Marion Shainwald' 
Shaffer, C. B 

Shaff 

ra, Mollie 
Shainwald, Marion, D. ' 
Sharpe, Mary A. ' 
Sheiheld Dentifrice Co. ' 
Shillito Co. , John 
Shillito Realty Co 
Shoemaker, Flora H ' 
Siegel, Eugene, executor 7 

Siegel, Jacob, estate ofr 
Siegel, Inc. , Joe 
Silver King Consolidated Mining 
Simmons Gin Co 

Co. of Utah 

Simous Brick Co. s 

Simplex Engineering Co 

Sinsheimer Bros. , Inc 
Slocum et al. , Herbert Jermain, executors 
Small, G. G 
Smith, Clarence C 
Smith Agricultural Chemical Co 
Smithers, Francis S. , estate of ' 
Sowers Manufacturing Co 
Spencer, Marion Parsons s 

Standard I, ife Insurance Co. of America 'c 

Stange, A. H. u 
Starbuck, A. E. , administrator 
Steiner Manufacturing Co 
Strain Bros. , Inc" 

Schreier Co. , Konrad 
Scioto Valley Supply Co 
Scowcroft & Sons Co. , John 
Scranton Electric Co. ' 
Scully Syrup Co. , D. B 
Seaboard National Bank of New York, N. Y. , 

ecutor' 
Seals, Victoria D. (Mrs. ) 

Seas Shipping Co. , Inc 

ex- 

3600 
27602 
29583 
17872 
10005 

9690 
18624 

( 

20714 
22077 
41648 
14410 
9872 

29987 
14410 
17127 
11814 
6187 
618o 

25640 
18879 
18879 
1739 

15153 
21523 

( 

13973 
24509 
27247 
15548 
22667 
40643 
29560 

6498 
5882 

27976 
3767 

13179 
665 

14464 
22194 

( 

12475 
25842 
29779 

553 
11724 
22371 
30915 

9 
17 
18 
15 
10 

} 
14 
12 
18 
14 
17 
13 
8 
8 

16 
19 
19 

1 
8 

16 )» 
17 

5 
6 

16 
4 

11 
1 

16 
11 

1 
13 
18 
19 

407 
173 
532 

1084 
90 

1386 
420 

841 

709 
298 
91 

709 
135 
877 
665 
665 

1145 
683 
683 

1113 
41 

793 

878 

504 

918 
36 

658 
514 
902 

1086 
268 
437 

810 
796 
740 
601 

s No»acquiescence relates to issue respecting sfliliation with American Qas dr Electric Co. ' Estate tax deoisiou. 
' No»acquiescence relates to issue as to whether Board had jurisdiction to hear and determine deficiencies. s No»acquiescence with respect to Board's action in excluding from income the amount received from 

Mary A. Sharpe trust. 
s No»acquiescence relates to loss sustained through obsolescence of trade-mark. ' No»acquiescence relates to deduction for exhaustion of life estate. 
s Estate tax decision; no»acquiescence in Board's determination that transfer of s certain leasehold by decedent constituted a bona fide sale for a fair consideration iu money or money's worth. 
s No»acquiescence relates to contribution to the All Year Club. 
s Revokes acquiescence published in Cumulative Bulletin VII-2, 37. » No»acquiescence relates to issue involviug the question of "reserve. " 
» Acquiescence notice in the case of A. H. Stauge (C. B. IV — 2, 4) recalled. 
u Nonacquiescence relates to deduction of net loss for 1921 in computing uet income for fiscal year ended 

January 31, 1924. 
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Stephens-Adamson Manufacturing Co 

Stetson & Ellison 
Stevens, H. G 
Stevens & Thompson Paper Co 
Stewart David ' 
Stone, George L 
Stoney, Mary M. (Mrs. ) 
Strickland, D. F 
Strickland, Olive 
Strickland, D. F. and Olive 
Strong, B. R. , estate of 
Sugg, J. D. , estate of 
Sunlin, L. F 
Sunnyside Coal & Coke Co. ' 
Superior Motor Parts Co. z 

Swenson, Cristina, estate of 
Swenson, S. T. , executor 
Swift, Lucile W 
Swift Co. , C. J 
Sykes, Richard, estate of ' 

13462 
18641 
25010 
30443 
8736 

16318 
3501 

18309 
10756 
18628 
40707 
40708 
23159 
12468 
8860 
7483 
9442 

10348 
16177 
16177 
18516 
12315 
12136 

11 
14 
5 

17 
9 

11 
16 
16 
16 
13 
6 
6 
9 
8 

14 
14 
11 
12 

41 

397 
1120 
1213 
604 

20 
420 
419 
419 
419 
335 
651 

1232 
984 
407 
675 
675 
420 
974 

1372 
1437 

Tait James s 

Taylor, Thalia C 
Temoyan et al. , Annie, trustees 
Temoyan, Mrs. Hormig, estate of 
Terminal Railroad Association of St. Louis ' 
Texas & Pacific Ry. Co 
Textile Mill Supply Co 
Thomas, C. R 
Thomas, Thomas E. , estate of 
Thomas& W. Aubrey 
Thomas Coal Co. ' 
Thompson, Melville W. ' 
Thorn, Susan K. , estate of ' 
Thorne, Neale & Co. , Inc 
Tighe, Anna M 
Tindle, Frank T 'o 

Tobin, Charles J 
Trippensee Manufacturing Co 

Trumble Refining Co. of Arizona 

13908 
17799 
22239 
22239 
26162 
28661 

9863 
10382 
7139 
4230 
4229 
8098 

23609 
18234 
12491 
13472 
8999 

25922 
13261 
11763 
17492 
26434 
32151 

11 
17 
16 
16 

9 
8 
8 
6 
6 

10 
18 
16 
13 
12 
11 
17 
15 

979 
820 
923 
923 

1135 
365 
145 
118 

8 
8 

639 
1192 
181 
490 
672 

1257 
1261 

15 

348 

i Nonacquiescence relates to issue 1 of decision. ' Nonacquiescence relates to the third issue of decision. 
' Nonacquiescence relates to final issue of decision. 
i Estate tax decision. 
t Nonacquiescence relates to issue as to whether the agreements of December 14, 1918, and tbe discharge 

hereof were productive of income taxable for the years involved, and, if so, to what et tent. 
4 Nonacquiescence does not relate to issues involving contributions to Y. M. C. A. cnd amortization of 

discount ou bonds. 
i Nonacquiescence relates to second issue of decision. 
i Nonacquioscence relatos to perio&l of limitation for collection of 921, 20 6, 51 assessed on original calendar- 

year return for 1919; also conclusion that books ivere kept on accrual basis during 1918 snd 1919. 
4 Estate tax decision; nonacquiescence relates to issue 2 of decision. 
» Nonacquiescence relates to "tentative tax" issue. 
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Turners Falls Power & Electric Co 
Turnure, George E 

26306 
10045 

15 
9 

983 
871 

Underwood, Lucy C. , estate of 1 

United States Merchants & Shippers Insurance Co. s 

United States Refractories Corporation s 

United States Trust Co. of New York et al. , ex- 
ecutors of Francis S. Smithers, deces, sed ' 

Upham, Roy 

2473 
10439 
5642 

665 
16105 

9 
13 
9 

1 
16 

1310 
164 
671 

1080 
950 

Van Schaick, Ellen L. , estate of ' 
Van Zandt, Jacobs & Co 

Virginia Carolina Securities Corporation et al 

Virginia Railway & Power Co. s 

Von Ruck, Karl, estate of s 

7127 
6863 

11605 
7484 

( 
9040 

11731 
16626 

8 
6 

9 
14 

96 
561 

84 

468 

33 

Waddell, Mary T 
Waggoner, Ada 
Waggoner, R. M 
Wagner, Richard G 
Walcott Lathe Co 

Walden Knife Co 

Waldo, Charles G. , estate of 
Walker, William Hall, estate of 
Walters, Frances W. IMrs. ) 
Walworth, Charles W 
Wanamaker, John, estate of ' 
Wardlaw, W. C 
Warner, Fred W 
Warren, Wm. C 
Washburn, J. L 
Washington Hotel Co. ' 
Washington Post Co 
Weil, Joseph, estate of ' 
Weil, Sophia, administratrix ' 

4228 
5881 
5880 
4265 
1142 

c 
12977 
26163 
18721 
23973 
18616 
8794 

31551 
2261 
3713 

18632 
27590 

6609 

8085 
18960 
18960 

6 
9 
9 
9 
2 

17 
18 
15 
11 
6 

16 
4 
5 

11 
16 
4 

10 
15 
15 

8 
629 
629 
925 

1231 

1236 
775 
401 
420 
788 

15 
842 
963 
420 

1091 
441 

1077 
965 
965 

i Nonscquiescence relates to third issue of decision. ' Nonscquiescence relates to preinium reserve issue. 
i Nonscquiescence relates to issue with respect to question of allowance of amortization in 1918 on costs 

incurred in 1919. 
i Estate tax decision. 
i Estate tax decision; nonacquiescence relates to trust created on February 9, 1917. 
s Nonacquiescence in so far as decision determines that Highland Park Co. and Northside Viaduct Co. 

were affiliated with Virginia Railway di Power Co. 
i This case was inadvertently printed in Bulletin VIII-48 ss having been acquiesced in by the Com- 

missioner. 
s Nonscquiescence relates only to that part of decision which relates to application of the Ayers decision 

(I B. T. A. , 1138) . 
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Weissenbach, Minna K. I 

Wells Bros. Construction Co 
Western Exchange Bank 
Western Maryland Ry. Co. ' 
Western Wheeled Scraper Co. ' 
Wheatley, James A ' 
White, C. H 
White & Wells Co 
White Eagle Oil & Refining Co 
Whitehouse, Sybil 
Whitehurst et al. , John L 
Whitehurst et al. , Mary M 
Wickersham, Chas. A 
Widener, George D 
Widener, Joseph E 

Wilkinson, W. A. , estate of 4 

Williams Harvey Corporation 

Wilshire Oil Co. , Inc 
Wilson, Elihu Clement 
Wilson, George B 
Wilson, Mrs. Henry 
Wilson, William W 

Wilson Syndicate Trust 
Windfelder, John H. , estate of s 

Winkler &. Bro. Co. , Isaac 
Winship, C. R 
Winship, Elizabeth T. (Mrs. ) 
Wire Wheel Corporation of America 
Wisconsin Bridge & Iron Co 
Wofford, G, T 
Wolf et al. , Max, trustees 
Wolfe, Emma S. , estate of ' 
Wolfe, Russel, executor I 
Wolferman, Fred, executor ' 
Wolfcrman, Louis, estate of s 

Woodrow Lee Trust 
Woodruff', Ernest 
Woodruff, Geo. C 
Woodruff, Jas. W 
Woodward, David 

4004 
4005 
6061 
6102 

10157 
11015 
4967 
6475 

12001 
9665 

30308 
20035 
30448 
13220 
12446 
12447 
18612 
7723 

( 
7724 

16379 
16743 
19409 
19941 
29697 i 

3927 
8500 
8501 

35075 
8502 

12427 
27808 

4166 

( 
11932 
13775 
18618 
18630 
26555 
13739 
12529 
6149 

16149 
16149 
11291 
11291 
15563 
2050 

18518 
18619 
2266 

16 
12 
12 
14 
8 

15 
19 
19 
7 

12 
12 
11 

8 

8 ) 
) 16 

I 
te 

13 
11 
11 
16 
11 
14 

5 

15 

11 
11 
16 
13 
15 
10 
15 
15 
10 
10 
17 

4 
11 
11 
4 

617 

79 
66 

889 
496 

1246 
1375 
416 
185 
600 

1416 
1416 
420 
651 
651 

1390 

752 

1150 
963 
963 

1280 
963 
508 
952 

38 
420 
420 
737 
246 

1225 
835 
835 
835 
285 
285 
109 
842 
420 
420 
842 

& Nonacquiescence relates to question in decision pertaining to the year 1919. ' Nonacquioscence relates to issues concerning contributions to Asscciation of Railway Executives and 
accrual in calender year 1919 of increased compensation for transportation of mail, awarded by Interstate 
Commerce Commission on December 23, 1919. 

'Nonacquiescence relates to that portion of decision which holds that section 234(c) of the Revenue 
Act of 1926 is applicable to the case. ' Nonacquiescence relates to item (3) in decision. 

I Nonacquioscence relates to issue I of decision. 
4 Estate tax decision. ' Nonacquiescence relates to deduction of Connecticut snd West Vir(;inia inheritance taxes. 
' Estate tax decision; nonacquiescence relates to second issue of decision. 
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NQNAcgxxxEscENOEs — Continued. 

Taxpayer. 
Docket 

No. 

Board of Tax Appeals. 

Volume. Page. 

Woolston, Beulah H. J. , 
Worstell Co. , Ltd 
Wright, George M 
Wright, Inc. , Ben T 
W. T. k M. Co 

estate of i 

Wurts-Dundas, Muriel H 

Wyoming Central Association 

Y. 
Yorkshire Creamery Co 
York Ice k Milk Co 
Young, Howard S 
Young, James K. , estate of ' 

11298 
14707 
24851 
12164 

( 
8778 

13093 
26518 
9965 

20546 

( 
15114 
34274 
18348 
18000 
4976 

10 
15 
18 
12 

11 
17 
8 

14 
16 
16 
5 

1100 
413 
471 

1149 
722 

881 
1064 

569 
533 

1428 
1004 

Zakon, William 
Zellerbach, Isadore 
Zellerbach, Theresa 
Zinn, Arthur 
Zinn, Martin 

5450 
2028 
883 

2789 
3444 

7 
2 
2 
3 
3 

687 
1076 
1076 
974 
969 

x Estate tax decision. 



INCOME TAX RULINGS. — PART I. 
REVEXI. 'E ACT OF 1. 928. 

SUBTITLE B. — GENERAL PROVISIONS. 

PART I. — RATES OF TAX. 

SECTION 11. — NORMAL TAX ON 
INDIVIDUALS, 

ARTICLE 14: )Vho is a citizen. 

INCOiIE TAX. 

IX — 43-4816 
T. D. 4301 

An Act to amend the lasv relative to the citizenship and naturali- 
zation of married wome~, and for~other purposes. 

TPE. ~. SCRY DEP 4RT1IEAT) 
OFFICE OF Co&IIIISSIOXER OF IXTERlcAL RE%'TXCE& 

tt' ash~'ngton, D. C'. 
To Collectors of Internal Ret entze and Others Concerned: 

Reference is made to the Act entitled "An Act relative to the 
naturalization and citizenship of married Ivomen, " approved Sep- 
tember 22, 1922 (Public, No. 346, Sixty-seventh Congress, H. R. 
12022). AVhile not an internal-revenue nIeasure, this stet was pub- 
lished as a Treasury Decision (T. D. 3406, C. B. I — 2, 42) for the in- 
formation and guidance of revenue OScers and others concerned in 
determining the citizenship under the Federal income tax Acts of 
American-born ~vomen Echo have married aliens and of foreign-born 
ivomen who have married AIncrican citizens. 

The Act approved SeptenIber 22, 1922, was amended by the ap- 
pended Act, entitled oAn Act to amerd the law relative to the citizen- 
ship and naturalization of married uonlen, and for other purposes, " 
approved July 8, 1%0 (Public, No. 508, Seventy-first Congrc:s, H. R. 
10960), IIhich is also published for the information and guiclance of 
revenue oflicers and others concerned. 

DAvIO BCRwEI. 
Cratnissioner of Internal A'e pen ue. 

Approved October 21, 1930. 
A. W. MELLoiW, 

Secretary of the Tt easttry. 

(PUBLIC, XO. 508 — SLVI'XTY-FIIlST COXGRFSS. H. R. 10900. ) 

An Act to amend the law relative to the citizenship and naturali- 
zation of married women, and for other purpo. e . 

Be it enartcd by thr . 4roatc and Ifouse of Bri»'r'catatiees of the United 
Rtatrs of:lmrrica tn Coayr&as assnatded, That the last three sentences oi' 
section 3 of the Act entitletl 'An Act relative to the naturalization and citizen- 

35942' — 31 I (89) 
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ship of married women, " approved September 22, 1922 (relating to the pre- 
sumption oi loss of citizenship by married women by residence abroad), are 
repealed, but such repeal shall not restore citizenship lost under such section 8 
before such repeal. 

SEO. 2. (a) Section 4 of such Act of September 22, 1922, is amended to read 
as follows: 

"SEC. 4. (a) A woman who has lost her United States citizenship by reason 
of her marriage to an alien eligible to citizenship or by reason of the loss of 
United States citizenship by her hueband may, if eligible to citizenship and if 
she has not acquired any other nationality by aifirmative act, be naturalized 
upon full and complete compliance with all requirements of the naturalization 
laws, with the following exceptions: 

"(1) No declaration of intention and no certificate of arrival shall be re- 
quired, and no period oi' residence within the United States or within the 
county where the petition is filed shall be required; 

"(2) The petition need not set forth that it is the intention of the petitioner 
to reside permanently within the United States; 

"(8) The petition may be filed in any court having naturalization jurisdic- 
tion, regardless of the residence of the petitioner; 

"(4) lf there is attached to the petition, at the time of filing, a certificate 
from a naturalization examiner stating that the petitioner has appeared before 
him for examination, the petition may be heard at any time after filing. 

"(b) After her naturalization such woman shall have the same citizenship 
status as if her marriage, or the loss of citizenship by her husband, as the 
case may be, had taken place after this section, as amended, takes effect. " 

(b) The amendment made by this section to section 4 of such Act of Sep- 
tember 22, 1922, shall not terminate citizenship acquired under such section 4 
before such amendment. 

SEC, 8. Subdivision (f) of section 4 of the Immigration Act of 1924, as 
amended, is amended to read as follows: 

"(f) A woman who was a citizen of the United States and lost her citizen- 
ship by reason of her marriage to an alien, or the loss of United States citizen- 
ship by her husband, or by marriage to an alien and residence in a foreign 
country. " 

Approved July 8, 1980. 

PART II. — COMPUTATION OF NET INCOME. 

SECTION 22(a). — GROSS INCOME: GENERAL 
DEFINITION, 

ART1cLE 51: What included in gross income. IX — 29-4709 
Ct. D. 205 

INCOME TAX — REVENUE ACTS OF 1924, 1926, AND 1928 — DECISION OF COURT. 

INcoME — ExEMPTICN — LEssEE — PCRLIO DCMAIN oF TExAS. 
Income to a lessee derived from the sale of oil and gas produced 

from lands which are parts of the public domain of Texas set apart 
for the benefit of the State University, leased by the State under 
a statute providing that "rights acquired under this act shall be 
subject to tax as is other propertv, " is not exempt from Federal 
taxes. 

UIvITEO ST&TEs CIRcUIT CCURT CF APPEALs F0R THE FIFTH CIROIHT. 

James W. Bass, Collecor of Internal Rerenue for the United, Htates for the 
Eirst District of Texas, appellant, v. Group No. I Oil Corporation, appellee. 

[June 18, 1980. ] 
OPINION. 

BRYAN, Circuit Judge: Appellee brought suit and recovered judgment against 
appellant, as collector of internal revenue, for the amount of Federal income 
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taxes paid under protest. Those taxes were assessed and collected upon net 
income derived from the sale of oil and gas produced from lands which appellee 
held under lease from the State of Texas. The judgment was based on i. he 
theory that appellee was an instrumentality of the State, and as such was 
exempt as to the income involved from Federal taxation. (88 F (2d), 680. ) 

The leased lands from which the income was derived are parts of the public 
domain «f Texas which long ago, by constitutional and statutory provisions, 
was set apart for the benefit of the State University. In 1917 an act of the 
legislature, chapter 86, provided for the leasing of university lands for the 
development of oil, gas, and other natural resources. Lessees were required 
to pay royalties of one-eighth for oil and one-tenth for gas. By section 27 
of that aet rights acquired under it were declared to be "subject to taxation 
as is other property. " That legislation was attacked as being in violation of 
a constitutional provision which permitted only the sale of universii. y lands; 
but the Supreme Court of Texas held that the statutory leases constituted sales, 
and that the oil and gas when appropriated by the lessees formed no part of 
the university's permanent fund. (Theisen v. Robison, 8 S. W. (2), 646. ) The 
royalty interest of the State is not involved, as the income tax act does not 
attempt to reach it. 

Appellee, as is admitted, was liable for the income taxes assessed against it, 
unless it can claim exemption as a State instrumentality. It may be assumed 
without being decided that the State was entitled to claim exemption for itself, 
or even for appellee as its instrumentality, in dev&loping the public domain. 
In a series of cases the Supreme Court of the United States has held that the 
State of Oklahoma could not interfere with lessees of Indian lands by imposing 
an occupation or privilege tax (Choctato &f Gulf R. R. Co. v. Harrison, 235 U. S. , 
292); by taxing such leases (Indian Oil Co. v. Oklahoma, 240 U. S. , 522); by 
imposing a tax on the gross value of the production of oil and gas less a royalty 
interest (Howard v, Oil Companies, 247 U. S. , 506, and Large Oil Co. v. Kotoar&t, 
248 U. S. , 549); or by a tax upon the net income derived by a lessee from the 
sale of his share of oil and gas (Gillespie v. Oklahoma, 257 U, S. , 501). The 
last-cited case, which reviews the previous ones, held that the lessee of an oil 
and gas lease of Indian lands was an instrumentality of the Federal Govern- 
ment in carrying out treaty obligations to the Indians. Appellee's position is 
that the converse of that proposition must be equally true, and that therefore 
it is an instrumentality of the State government of Texas in carrying out its 
public policy in developing lands which it holds for the benefit of its university. 
In our opinion the Gillespie case and the other cases from Oklahonm which 
preceded it are not in point. The State of Texas has no occasion to claim im- 
munity for itself, and has not sought to exempt lessees of its university lands 
from Federal income taxation. On the contrary, it has sold the mineral rights 
here involved and has provided that the rights of the purchas&u or lessee "shall 
be subject to taxation as is other propertv. " It can not be doubted that the 
sovereign has the power to subject interests which it has sold in public lands 
to taxation. (Hcincr v. Colonial Trust Co. , 275 U. S, , 282 [T. D. 4112, C. B. 
VII — 1, 207]. ) In Sham v. Gibson-Zahnis&'r Oil Corporation (276 U, S, , 575), a 
case which also involves an oil and gas lease of Indian lands, it was held that 
the income of the lessee was subject to State taxation in Oklahoma under the 
Act of Congress of March 27, 1908 (ch. 199), which in section 4 provided "that 
all land from which restrictions have been or shall be removed shall be subject 
to taxation and all other civil burdens as though it were the property of other 
persons than allottees of the Five Civilized Tribes. " The language making the 
Indian lands subject to taxation is no broader or more comprehensive than is 
the language of the Texas statute making the rights of lessees of its university 
lands subject to taxation. The State of Texas, by throwing the leases of uni- 
versity lands open to taxation generally, withdrew from the lessees all rights 
of exemption which might otherwise have existed. Our eonelusion is that the 
taxes in question were properly assessed and collected, and consequently that 
it was error to give judgment for appellee. 

The jud ment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion, 



ARvxonE 58: Sale of stock and rights. 

REvENuE ACT OF 1928. 

IXW6-4770 
O. C. M. 8426 

Where a taxpayer deposits stock with a broker as collateral to 
finance other stock purchases and during the same year sale is 
made of a like number of shares as were purchased during the 
year, the stock sold is, under the circumstances of the instant case, 
the stock which was purchased and not the collateral stock. 

An opinion is requested relative to the interpretation to be placed 
upon article 58 of Regulations 74 with respect to the following trans- 
actions: 

The taxpayer is an employee of the M Company. During the 
years 1925, 1926, and 1927 he received 2&/ay shares of common stock 
of the said company as bonuses. It appears that on February 20, 
1928, the taxpayer deposited with his broker 2t/sy shares of common 
stock of the M Company as collateral; that on the same day he 
opened a new account by purchasing 2y shares of common stock 
of the M Company; that the 2~/sy shares were received with the 
definite understanding that they were deposited as collateral and 
not f' or sale under any circumstances, except as the taxpayer might 
direct or as might be necessary for protection of th'e broker; that 
during the year 1928 the taxpayer bought and sold 10y shares of the 
M Company stock; that at all times during the year the taxpayer's 
collateral was more than sufficient to satisfy the requirements of the 
broker and the N Stock Exchange; that all sales in 1928 were under- 
stood to be from lots purchased during the year; and that all cash 
withdrawals were made with respect to surplus computed upon the 
basis of stock purchases and sales in 1928 without reference to the 
2&/sy shares deposited, which were at all times during 1928 main- 
tained ps collateral. 

The question submitted relates to the application to the collateral 
stock of that part of article 58 of Regulations 74 which reads as 
follows: 

When shares of stock in a corporation are sold from lots purchased at dif- 
ferent dates and at different prices and the identity of the lots can not be de- 
termined, the stock sold shall be charged against, the earliest purchases of 
such stock. 

The rule thus laid down has been held to be a proper one in ap- 
propriate circumstances. (See 8tema~t v. commissioner, 17 B. T. A. , 
604, and cases therein cited. ) But it is the view of this OSce that 
there is no substantial basis for the application of the rule in con- 
nection with the collateral stock in the instant case. It is evident 
that the taxpayer used his 2&/sy shares of bonus stock as collateral to 
secure a loan of money with which to finance the purchase of 2y 
shares of stock on margin. The 2y shares purchased on margin were 
later sold. The operation of purchase and resale was repeated sev- 
eral times, the original 2&/ay shares remaining as collateral at all 
times intact in the hands of the broker. 

The situation here presented difFers materially from that presented 
in Howbert v. Penrose (88 Fed. (2d), 577). In that case stock was 
delivered to a broker with instructions to seO the same, whereas in 
the instant case stock was delivered to a broker as eogaterat to 
secure a loan in connection with other stock transactions. The very 
designation or use of property as collateral is of itself indicative 



that the property is not to be sold so long as the terms of the pledge 
are complied with. Accordingly, the Penrose case, although it was 
decided upon its peculiar facts in favor of the taxpayer, can not be 
regarded as having any bearing on the instant case. 

It is, therefore, the opinion of this ofiice that ~here a taxpayer 
deposits stock with a broker as collateral to finance other stock pur- 
chases, and during the same year sales are made of a like number of 
shares as were purchased during the year, the stock sold is, under 
the circumstances of the instant case, the stock which was purchased 
and not the collateral stock. 

C M CxiAREsT~ 
Gevt, eral Cotsnse/, Btzreafz of Interna/ Eevenee. 

ARTTcr. z 62: Annuities and insurance policies. 

REVE'VEE ACT OF 1928. 

IX — 46 — 4888 
G. C. M. 8668 

Where a widow has the right to a statutory share in her 
husband's estate at his death, but relinquishes such right in con- 
sideration of the provisions made for her by the terms of the 
will, the consideration is measured by the value of the statutory 
share and not the value of a common-law dower interest in the 
deceased husband's realty; likewise, where a husband has the 
right to a statutory share in his wife's estate at her death, but 
relinquishes such right in consideration of the provisions made for 
him by the terms of the wife's will, the consideration is measured 
by the value of the statutory share and not the value of a tenancy 
by curtesy in the lands of the wife of which she was seized during 
coverture. 

An opinion is requested relative to the interest or estate which 
may be regarded as having been given up by a surviving husband 
or wife in consideration of the provisions made for his or her benefit 
in the will of the deceased spouse. 

A proper consideration of the question presented requires an 
analysis of the leading cases on the subject of purchase by the widow 
who relinquishes certain interests in return for the provision made 
for her by her husband's will. These leading cases, three in number, 
are, in the order in which the opinions v ere handed down, the cases 
of Warner v. Walsh (15 Fed. (2d), 867, T. D. 4257, C. B. VIII — 1, 
245), United States v. Bolster (26 Fed. (2d) ~ 

760' T D 4258& C 8, 
VIII — 1, 247), and Allen v. Bran~sis (29 Fed. (2d), 868, T. D. 4256, 
C. B. VIII — 1, 248). 

The first case, Warner v. ll al, . i upra, arose in Connecticut. The 
laintitF's husband, by the terms or his will, had created a trust fund 
rom the income of which (with authority in the trustee to invade the 

corpus if necessary) the plaintifF was to receive annually for life the 
sum of $50, 000, which provision was expressly made in lieu of her 
statutory rights in her husband's estate under the laws of the State of 
Connecticut. The plainti8 accepted the provisions of the will. The 
Government taxed the income so receivctl by the plaintiff in 1917 
and 1918 und the tax was paid. The plaintifF brought suit in the 
united States District Court, District of Connecticut, to recover the 
amount so paitl, alleging that these payments were not income but, 
capital that was being returned to hcr inasmuch as under the statutea 
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of Connecticut she was entitled to certain property rights which she 
relinquished as consideration for the income. 

The district court held that under the decision of the United States 
Supreme Court in the case of Irwin v. Gigot (268 U. S. , 161, T. D. 
3710, C. B. IV — 1, 128) the payments were taxable, on the ground 
that the gift of income of a fund for -life is equivalent to the 
use of the fund for life. The plainti8 appealed to the United States 
Circuit Court of Appeals, Second Circuit, and the decision of the 
district court was reversed. In its opinion the appellate court denied 
the analogy to the case of Inein v. Cavil, saying: 

here the question is whether an annuity, payable first out of income, 
but, if necessary, out of principal, of a similar trust fund, but acquired solely 
in lieu of, and in consideration for, the relinquishment of valuable statutory 
rights in fh, e esta, te, is income, bequest, or annuity. [Italics supplied. ] 

The court said further: 
what we have here is, in fact and in legal effect, the purchase of an 

annuity, in no way ditfering from an annuity purchasable by the widow from 
an insurance company, with the proceeds of her statutory rights in the eetate 

[Italics supplied. ] 
The court concluded its opinion as follows: 

Concededly, the annuities including those of 1917 and 1918 did not 
equal the purchase price, the value at her husband's death of the widow' s 
statutory r ghts. [Italics supplied. ] 

What were these statutory rights which were surrendered by the 
widow as the purchase price of the income 7 

Section 5274 of the General Statutes of Connecticut (1918) reads 
as follows: 

Sec. 5274. property rights of persons married since April 20, 1877. — In case 
of marriages on or after April 20, 1877, neither husband nor wife shall acquire, 
by force of the marriage, any right to or interest in any property held by the 
other before or acquired after such marriage, except as to the share of the 
survivor in the property, as provided by law. The separate earnings of the 
wife shall be her sole property. She shall have power to make contracts with 
third persons, and to convey to them her real and personal estate, as if un- 
married. s ~ "' Her property shall be liable to be taken for her debts, 
except when exempt from execution, but in no ease shall be liable to be taken for the debts of the husband. The husband shall not be liable for her debts 
contracted before marriage, nor upon her contracts made after marriage, except 
as provided in section 5275. 

Section 5055 of the same general statutes reads as follows: 
SKc. 5055. Survivor's property rights ichen married on or after April 80, f877. — On the death of a husband or wife married on or after April 20, 1877, the survivor, except in cases mentioned in the proviso to this section, shall be entitled to the use for life of one-third in value of all the property, real and personal, legally or equitably owned by the other at the time of his or her death, after the payment of all debts and charges against the estate; such third to be set out by distributors appointed by the court of probate in any property, real or personal or both, according to the judgment of such distributors. The right to such third shall not be defeated by any disposition of the property by will to other parties; but where there is no will, the survivor shall take such third 

absolutely, and if there are no children of the decedent or representatives of children, the survivor shall take all of the estate of the decedent absolutely to the e~tent of $2, 000, and one-half absolutely of the remainder of said estate. Where the husband has by will devised or bequeathed a portion of his property to his surviving wife, or where the wife by will has devised or bequeathed a portion of her property to her surviving husband, such provision shall be taken to be in lieu of the share herein provided for, unless the contrary shall be expressly stated in the will, or shall clearly appear therein; but in any such case the party shall have his or hcr election whether to accept the provision of 
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such will or take such «t«tutory share, and such election shall be made in 
writing signed by the party entitled to make the same, and lodged with the 
court of probate before which such estate is in settlement, within two months 
after the expiration of the time limited for the exhibition of claims aga nst said 
estate; and if not so made such person shall be t" ken to have accepted the pro- 
visions of the will, and shall be barred of said statutory share. The wife shall 
also, when in the opinion of the court of probate it is necessary, be allowed a 
reasonable sum from the estate of the husband for her support and for the 
support of her family during the settlement of his estate; but in that case she 
shall not take her rt«tutory share till ofter the expiration of the time for which 
such allowance is made; provided, the provisions of this section with regard to 
the statutory share of the surviving husband or wife in the property of the 
other shall not apply to any case where, by written contract made before or 
after marriage, either party has received from the other what was intended as 
a provision in lieu of such statutory share; nor shall either party be entitled 
to such statutory share who without sufBcient cause had abandoned the other, 
and had continued such abandomnent to the time of the other's death. [Italics 
supplied. j 

From the above-quoted sections of the Connecticut statutes it is 
clear that the interest which a wi&low has in the estate of her deceased 
husband is purely statutory and arises or is given to her only upon the 
death of the husband and not before such death. It follows, then 
that in the case of Warner v. WoJ8h, supra, the widow on the death of 
her husband had a certain interest in or right to a portion of his 
estate given her by the statutory law; that this interest or right began 
immediately at his death and not before; anti that this statutory 
interest, right, or sharc was what was relinquished by her in return 
for the income provided for her under the terms of her husband' s 
will. This statutory interest, right, or share was, doubtless, called 
her clower right, but it was mo~re than a mere right of dower at 
common law. 

Dower at common law is defined by Bouvier's Law Dictionary as 
an estate "where the xvidow was entitle&i &luring her life to a third 
part of all the lands and tenements of which her husband was seized 
in law or in fact of an inheritable estate, at any time cluring the cover- 
ture, and which any issue she might, have had might by possibility 
have inherited. " [Italics supplied. ] 

wife's "inchoate right" of dower, before it h; s be:n consum- 
mated by her husband's death, is a mere intangible contingent ex- 
pectancy, and is neither an estate in land nor a vested right. (I~enneft 
v. Ben». e~tt, 318 Ill. , 193, 149 N. E. , 29o. ) It is not vested. (FFamblin 
v. FVarchant, 104 Kan. , 689, 180 Pac. , 811. ) Dower is not vested in 
the widow by contract of m~arriagey lnd docs not pass to her thereby, 
but by statute as to doweries, part of the ~»testate laws of the State. 
(See Corporation Conan&'8st'on v. Dunn, 94 S. E. , 481, 1& 4 N. C. , 679. ) 
Dower is not a vested right in property and the legislature may in- 
crease or diminish it or take it wholly away. (Wootton v. keaton, 
97o S. 34'. , 869. ) The inchoate right of dower is neither a title nor 
an estate in land and is incapable of transfer by grant or by con- 
veyance, but during its inchoate state is an encttmbrance upon the 
estate of the husband or his grantees susceptible only of extinguish- 
ment. (Wester n States F'~un»cc Co. v. Rug, 108 Or. , 449, o16 Pac. , 
1020, o15 Pac. , 501. And see 19 C. J. , 493, sec. 105. ) 

In the case of St&, n'«rt v. Sf&'. vurf (5 Conn. , 317) the Supreme 
Court of Connecticut held, iut«alia: 

&very married woman living with her husband at his death, has 
right of clovvcr in one-third of the re 0 e, tote, of which her husba«d died 
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possessed, in his own right. ~ * ~ By the Enaish law, the right to dower 
originates on the marriage; but by our law, it takes origin at the husband' s 
death. Our ancestors did not think it expedient to restrain that free transfer 
of real estate, which the interest of the community requires; and for this 
reason, the law has given the wife no lien upon, or right, legal or equitable, 
to the husband's estate, during his life. Her condition, in this respect, is 
like that of her husband's children, or other heirs 

In the case of Croft v. La@ton, Executor, et al. (68 Conn. , 91, 
85 Atl. , 783), the court said: 

The statute [in Connecticut] gives the wife a share of the property 
owned by the husband at his decease. It does not prevent him during his 
life from disposing of his property, or encumbering it by lawful agree- 
ments. 

It is clear that even under the common law rule regarding dower 
the plainti8 Warner (in Wanaer v. Walsh, supra) had no vested. 
estate prior to her husband's death. The statute, quoted above, 
and the decisions cited, seem to indicate that she had no right nor 
interest until her husband died, so that what she surrendered as a 
purchase price for the income was purely a statutory right and not 
a right that had vested in her before her husband died. Moreover, 
dower under the common law relates solely to lands and tenements 
and not to personalty, whereas the statutory right given the widow 
under the laws of Connecticut embraces both realty and personalty. 
The circuit court in its opinion refers to the widow's "dower rights, " 
but the context clearly indicates, as do the above-quoted decisions 
and the excerpts from the statutory law of Connect'icut, that the 
rights are greater than the common law dower right in land, and are 
the entire statutory rights given to a widow by the laws of the State 
of Connecticut v. hen she elects to take against the terms of her 
husband's will. 

Warner v. Walsh, supra, was followed (June 13, 1928) by the 
case of Un&ed States v. Bolster, supra, in which the Circuit Court 
of A. ppeals, First Circuit, affirmed the judgment of the United States 
District Court, District of Massachusetts. The question considered 
by the court was: 

Where a widow accepts the provisions of her husband's will and is paid, 
annually, the entire income from his estate, in lieu of her statutory share of 
the corpus of the estate, are such annual payments taxable income to her, 
before or until the aggregate amount of such annual payments equals and 
exceeds the value of the property she relinquished by accepting the provisions of the will' ? 

The defendant in error was executor of the estate of one Sarah A. 
Davenport, of Boston, who was the beneficiary under the will of her 
husband, who died in 1925. The will provided that the residue of 
the decedent's estate should be held in trust and that the net income 
was to be paid to the widow for and during her life and that the 
provision made for her was to be "in lieu of' dower and all claims 
she might or could have by any possibility upon the estate. " The 
Government sought to tax the income. The tax was paid and suit 
was brought to recover. 

In the original petition, filed in the district court, the plainti8 
alleged that Sarah A. . Davenport had accepted the provisions of her 
husband's will„had relinquished all of her dower and statutory rights in and to her husband's estate, had accepted in lieu thereof the income 
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above referred to, had paid to the estate for her life interest in the 
residue a valuable consideration, and that as a purchaser for value 
she mas not liable for any tax on the income received in the years in 
question. 

The Government's demurrer to the petition v as overruled, and the 
Government appealed. 

The circuit court of appeals, in its opinion affirming the judgment 
of the district court, said: 

By the General Laws of Massachusetts (chapter 191, section 1$), 
as mell as under the earlier statutes, a surviving husband or wife may refuse 
to accept the provisions of a mill nnd take his or her statutory share in the 
corpus of the estate as if the deceased had died intestate. Avhen the surviving 
husband or mife accepts the provisions of the will, &chelher or nct such, I&ro~;i- 
sions are expressly declared to be "in lieu of such statutory rights, " the sur- 
vivor is in the position of one mho sells property to the estate, and acquires 
the legal status of "a purchaser for a valuable consideration. " [Italics 
supplied. ] 

The court said further, in upholding the contention made by the 
defendant in error: 

Lnder the principle= nnnounced by the Supreme Judicial Court of Iiassachu- 
setts, we thi~k that, in the case before us, the pavments made to Sarah A. 
Davenport during the years in dispute represented ' purchase money" or "in- 
stallment payments" by the estate, in consideration for her share i&s the corpus 
of the estate. IVe think, then, that she &vns a "purchaser for value. " [Italics 
supplied. ] 

Section lo of chapter 191, General I. nws of llassachusetts (1921), 
referred to in the opinion of the court, reads as follows: 

SEc. 1o. The surviving husband or &vife of n deceased person. ezcept as pro- 
vided in section 86 or 86 of chapter "0!1, within siz months after the probate 
of the will of such deceased, mny file in the registry of probate a writing signed 
by him or by her, waiving any provisions ti&nt mav have been made in it for 
him or for her, or claimin such portion of the estate of the deceased as he or 
she mould have taken if the deceased hnd died intestate. nnd he or she shall 
thereupon t &l&e the sanre portion of the property of the deceased, real aml per- 
sonal, that he or she would have take~ if the deceased harl &lied intestate; 
ezcept that if he or she would thus tnl-e real nnd personal propertv to an 
amount exceeding $10, 000 in value. he or she shall receive in addition to that 
amount only the inco&ne during his or her life of the ezees, nf his or her share 
of such estate above that nmount, the personal property to be held in trust nnd 
the real property vested in him or her for life, from the death of the deceased; 
nnd ezcept that if the &lecensed leaves no kindred, he or she upon such waiver 
shall talre the interest he or she would have talren if the deceased had died 
leavin kindred but no issue. If the re:&1 and personal property of the deceased 
which the surviving husband or &vidow takes under the foregoing provisions 
ezceeds 610, 000 in value, the $10, 000 above given absolutely shall be pai&l out of 
that port of the personal property in which the husband or wido&v is inter- 
ested; and if such pnrt is insufiicient the deficiency . hall, upon the petition 
of any person interested, be paid from the sale or mortgage in fee. in the man- 
ner provided for the payment of debts or legacies, of that part of the real prop- 
erty in which he or she is interested. Such sale or mort nge may be made 
either before or after such part is sct off from the other real property of the 
decease&1 for the life of the husbnnd or widow. If. after probate «f such wi]1, 
legal proceedings have been instituted wherein its valid'lty or effect is dr&&wn 

in question the probate court nmv, &vithiu said siz. months. ou petition nnd «'tcr 
such notice as it orders, ezt& n&1 the time for filing the nforesni&1 claim an&1 

&vniver until the ezpiration of siz ruonths from the termination nf such pro 
cecdings. 

So& (ion 8, & and section 8(& referre&l to are not pertinent to the ques- 
tion no w under cons i der at i on. 
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Section 17 of the same chapter reads as follows: 
Sec. 17. A husband shall not be entitled to his curtesy m addition to the 

provisions of his wife's will, nor a widow to her dower in addition to the 
provisions of her husband's will, unless such plainly appears by the will to 
have been the intention of the testator. 

Section 1 of chapter 189, General Laws of Massachusetts, reads as 
follows: 

Szo. 1. A husband shall upon the death of his wife hold for his life one-third 
of all land owned by her at any time during coverture. Such estate shall be 
known as his tenancy by curtesy, and the law relative to dower shall be appli- 
cable to curtesy, and no conveyance by a married woman ot' real property shall, 
except as provided in section 85 of chapter 20&, extinguish or impair his tenancy 
by curtesy in such property unless he joins in the conveyance or otherwise 
-releases his right. A wife shall, upon the death of her husband, hold her 
dower at common law in her deceased husband's land. Such estate shall be 
known as her tenancy by dower. To be entitled to such curtesy or dower the 
surviving husband or wife shall file his or her election and claim therefor in 
the registry of probate within six months after the date of the approval of 
the bond of the executor or administrator of the deceased, and shall thereupon 
hold instead of the interest in real property given in section I of chapter 190, 
curtesy or dower, respectively, otherwise such estate shall be held to be waived. 
Such curtesy and dower may be assigned by the probate court in the same 
manner as dower is now assigned, and the tenant by curtesy or dower shall 
be entitled to the possession and profits of one undivided third of the real estate 
of the deceased from her or his death until the assignment of curtesy or dower, 
and to all remedies therefor which the heirs of the deceased have in the residue 
of the estate. Rights of curtesy which existed on December 31, 1901, may be 
claimed and held in the manner above provided, but in such ease the husband 
shall take no other interest in the real or personal property of his wife; and, 
except as preserved herein, curtesy as it existed prior to january 1, 1902, is 
abolished. 

Section 1 of chapter 190, General Laws of Massachusetts, reads, in 
part, as follows: 

SEc. 1. A surviving husband or wife shall, after the payment of the debts 
of the deceased and the charges of his last sickness and funeral and of the 
settlement of his estate, and subject to chapter 196, be entitled to the follow- 
ing share in his real and personal property not disposed of by will: 

(1) If the deceased leaves kindred and no issue, and it appears on deter- 
mination by the probate court, as hereinafter provided, that the whole estate 
does not exceed $5, 000 in value, the surviving husband or wife shall take the 
whole thereof; otherwise such survivor shall take $5, 000 and one-half of the 
remaining personal and one-half of the remaining real property. If the 
personal property is insufficient to pay said $5, 000, the deficiency shall, upon 
the petition of any party in interest, be paid from the sale or mortgage, in 
the manner provided for the payment of debts or legacies, of any interest of 
the deceased in real property which he could have conveyed at the time of 
his death; and the surviving husband or wife shall be permitted, subject to 
the approval of the court, to purchase at any such sale, notwithstanding the 
fact that he or she is the administrator of the estate of the deceased person. 
A further sale or mortgage of any real estate of the deceased may later be 
made to provide for any deficiency still remaining. whenever it shall appear, 
upon petition to the probate court of any party in interest, and after 
such notice as the court shall order, and after a hearing thereon, that the 
whole amount of the estate of the deceased, as found by the inventory and 
upon such other evidence as the court shall deem necessary, does not exceed 
the sum of $5, 000 over and above the amount necessary to pay the debts and 
charges of administration, the court shall itself by decree determine the value 
of said estate, which decree shall be binding upon all parties. If additional 
property is later discovered, the right or title to the estate covered by such 
decree shall not be affected thereby, but the court may make such further 
orders and decrees as are necessary to effect the distribution herein provided for. 

(2) If the deceased leaves issue, the survivor shall take one-third of the 
personal and oue third of the real property. 
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(8) If the deceased leaves no issue and no kindred, the survivor shall take 
the whole. 

From the above-quoted excerpts from the statutory law of Massa- 
chusetts it would appear that the surviving spouse may elect to take- 

(a) Dower or curtesy right under chapter 189, section 1, supra; or 
(b) The statutory right given by virtue of the provisions of chap- 

ter 190 and chapter 191, supra; or 
(c) The provisions made for the surviving spouse under the terms 

of the will of the deceased spouse. 
The law is clear that (a) and (6) are mutually exclusive — that is, 

that the surviving spouse may not take both (a) and (b). A. ccord- 
ingly, the surviving spouse, in electing to take against the will, may 
take either (a) or (5), but not both. (See Danu v. Dana, 226 Mass. , 
297' 1 15 N E i 418 ) 

When the court in the Bolster case referred to the "valuable 
consideration " with which the widow purchased the benefits under 
her husband's will it obviously had in mind, and based its opinion 
on, the purely "statutory share" which a vIidow has in the estate 
of her deceased husband under the statutes of Massachusetts as dis- 
tinguished from any dower rights she might have had in lands at 
common law. The court's reference to the interest in the deceased 
s ouse's estate given by section 15 of chapter 191 of the General 

aws of Massachusetts indicates that the purchase price was the 
full statutory share which the widow might have if she elected to 
take against the will or the husband vriight have if he elected to talee 
against his wife's will. The purchase price paid to the estate by 
the widow was not merely common law dower but a greater statu- 
tory interest, covering realty ar. d personalty, i) any, and that inter- 
est would seem to be the same in the case of a husband as in the case 
of a wife under the provisions of said section 15. 

The next case, A/len v. Brand'eie, supra, was decided on Novem- 
ber 17, 1928, by the United States Circuit Court of A. ppeals, Eighth 
Circuit, aKrrning the decision of the United States District Court, 
District, of Nebraska, Omaha Division. In that case the husband, 
by his will, bequeathed a sum of money and certain chattels to his 
widow and directed that the sum of $50, 000 per annum be paid to 
her during her natural life, "said bequests and payments to be in 
lieu of dower or other distributive share of my estate to which by 
law she would otherwise be entitled. " The widow accepted under 
the terms of the will. The court took the issue to be "In case a 
widow, under the laws of the State of Nebraska, elects to accept 
annual payments or installments of money as prov~ided in the will 
of her husband in lieu of that interest in his estate fixed by the laws 
of the State, are such annual payments taxable income to her until 
the aggregate of such payments shall equal or exceed her interest 
in the estate as by the statutory law of the State provided&" 

The court said: 
In this case the value of her interest in the estate was vvell pleaded, and 

admitted by the demurrer to be $488, 787. 79. To this sum, out of her husband' s 
estate, the widow was absolutely entitled under the la;v of that State. As it 
icas hei indirldsal p&operty on ker 7iusband's decease, and as by his last will 
and testament he proposed to her the payment of $50, 000 per annum out of the 
istate in licii of lier absolute statutory intei'cat. which she was entirely free to 
accept or reject, and as she decided to and did elect to take the oKer niade 
her by the will of her deceased husband, it is quite too clear for ar 'ument she 
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Was a purchaser for value of the annuities or yearly payments of @0, 000 each, 
and to this end come many adjudicated cases. * " ' [Italics supplied. j 

At the time the husband died the following sections of the statu- 
tory law of Nebraska were in force, being, respectively, sections 1268, 
198(), 1989, and 1271 of the Revised Statutes of Nebraska (1918): 

1268. Sac. 4. Doteer and curtesy abolished. — The estates of dower and cur- 
tesy are hereby abolished. (1907, p. 195; Ann. 4904; Comp. 2826. ) 

1286. Sac. 22. Disposition of real property by toilt. — Every person of full age 
and sound mind, being seized in his own right of any lands, or any right thereto, 
or entitled to any interest therein, descendable to his heirs, may devise and 
dispose of the same by his last will and testament in writing; and all such 
estates not disposed of by will shall descend as the estate of an intestate, being 
chargeable in both cases with the payment of all debts; and any married woman 
may devise and dispose of any real or personal property held by her, or to 
which she is entitled in her own right, by her last will and testament, in writ- 
ing, and may alter or revoke the same in like manner that a person under no 
disability may do, and subject to the same restrictions. (It. S. , p. 81; 1881, 
p. 263; Ann. 4988; Comp. 2947. ) 

1289. Szc. 25. Disposition. of personal property by teQL — Every person of 
full age and sound mind may, by his last will and testament, in writing, be- 
queath and dispose of all his personal estate remaining at his decease, and 
all his rights thereto and interest therein, and all such estate not disposed of 
by the will shall be administered as intestate estate. (It. S. , p. 82; Ann. 4991; 
Comp. 2950. ) 

1271. Szc. 7. Election to take ender statute or by Wtl. — If any real estate 
be devised by a deceased husband or wile to the surviving husband or wife of 
such deceased person, or other provision be made for him or her in the last 
will and testament of such deceased person, he or she shall be entitled to his 
or her election to take the lands so devised, or the provision made for him or 
her in the last will and testament of such deceased husband or wife, or to 
take by inheritance, descent and distribution the interest in the estate of the 
deceased, provided by law; but he or she shall not be entitled to both unless it 
plainly appears by the last will and testament of the deceased to have been so 
intended by the testator or testatrix. (1907, p. 197; Ann. 4907; Comp. 2829. ) 

It is apparent, , from a consideration of the statutory law of ¹ 
braska, quoted above, that the wife had no vested right in her hus- 
band's realty or personalty during his lifetime, but that at once upon 
his death the law gave her a definite right or interest in his estate, 
if she should elect to take against the terms of his will. The opinion 
of the court shows that this statutory right or interest, which began 
at the death of the husband, was the purchase price or consideration 
which she surrendered for the provisions made for her by the will. 
It will be noted further that the statutes of Nebraska make no dis- 
tinction between husband and wife. Where one spouse elects to take 
against the last will of the other, the law gives the surviving spouse 
a definite statutory share in the estate of the deceased spouse. In 
accepting the terms of the will the survivinq spouse, the husband or 
wife, relinquishes the statutory share and with it purchases the pro- 
visions made in the will of the deceased spouse. 

From a careful consideration of the three cases discussed above 
and of the respective statutory provisions in connection therewith, 
it seems quite clear that in each instance the court held that the 
widow in accepting the provisions of the husband's will gave up, 
not only and not merely a dower right, if any, but a de6nite statutory 
right or interest that began at death, a right or interest that em- 
braced realty and personalty, if. any, and a right or interest that was 
greater than a mere common-law dower interest. Such statutory 
right or interest would, naturally, vary with the diQ'ering laws of 
the several States, but in the three States in question it is clear that 
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the interest is a statutory interest and not merely a common-law 
interest. 

-'iloreover, since the laws of the three States concerned make ihe 
same provision for a husbancl when he elects to talre against the 
wife's will as it does for the wife when she elects to take against the 
husband's will, the analogy of the three cases ~ould apply in those 
States to such interest of a husband who accepts the provisions of. 
his wife's will. and such statutory interest, sometimes called statutory 
curtesy, but which is greater than a tenancy by curtesy at the com- 
mon law, would constitute the purchase price for the provisions 
made for the husband in the will. A tenancy by the curtesy at 
common law related solely to lands of which the wife was seized 
during coverture. The statutory interest of the husband embraces 
an interest in the whole estate, whether of realty or personalty, or 
both. 

It is, therefore, the opinion of this oKce that the three decisions 
discussed above furnish a controlling precedent. as follows: Miere 
a widow has the right to a statutory share in her husband's estate 
at his death, but relinquishes such right in consideration of the pro- 
visions made for her by the terms of the avill, the consideration 
is measured by the value of the statutory share and not the value 
of a common-law dower interest in the deceased husband's realty; 
and likewise, where a husband has the right to a statutory share in 
his ~vife's estate at her death, but relinquishes such right in consid- 
eration of the provisions made for him by the terms of the wife' s 
lvill, the consideration is measured by the value of the statutory 
share and not the value of a tenancy by curtesy in the lands of the 
wife of which she was seized cluring coverture. 

C. II. CHAREST, 
General Counse/, Bureau of Internal Revenue. 

SECTION 22(b). — GROSS IXCOiIE: EXCLUSIOXS 
FROM GROSS IXCOlfE. 

ARTzcLE 82: Proceeds of insurance — Compensa, - 

tion — Pensions. 
REVE%RE ACT VF 1928. 

IX — 62-4880 
I. T. 2553 

The insured now carries insurance on his own life for which he 
has paid all premiums to date. He is advised to surrender this 
insurance and have the beneficiary apply for and purchase an " absolute oavner" policy, all premiunis to be paid by the 
beneficiarv. 

iso substantial estate tax or income tax benefit is obtained by 
surrenderin existing life insurance policies in favor of "absolute 
owner " policies. 

An opinion has been requestecl as to what Federal estate taz or 
income tax benefit, if any, would be derived by the cancellation of a 
life insurance policy taken out by A in favor of his wifci and in lieu 
thereof by having his wife take out an "absolute owner" policy on 
his life. 

A, the insureR, noiv carries a, large amount of insurance on his own 
life for which he applied and for which he has paid all premiums to 
date. He is advised to surrender this insurance and to have his wife, 
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who is the beneficiary, apply for and purchase an "absolute owner" 
policy on his life, all premiums to be paid by her. It, is contended 
that in the event of the death of A, all over $40, 000 of the proceeds 
from the present insurance will be subject to Federal estate tax, and 
that there is no InethocI of legally obtaining exemption of all the 
proceeds from this tax except, by means of an absolute assignment 
"for value received. " Furthermore, it is contended that if such an 
assignment is made, the excess of the proceeds over such valuable 
consideration and subsequent premiums paid by the transferee will be 
subject to Federal income tax. It is claimed, however, that by the 
use of the "absolute owner " policy, no Federal estate tax or- income 
tax will be payable at the death of A, thus e8ecting a considerable 
tax saving. 

Under the existing estate tax regulations (i. e. , article 27, Regula- 
tions 70, 1929 edition, as amended by T, D. 4296 [which see on page 
427]), where the decedent does not retain until his death any of the 
'legal incidents of ownership in policies of insurance, taken out by 
himself, the proceeds of such policies are not required to be included 
in the gross estate of the decedent under the insurance provisions of 
the estate tax law. Furthermore, the proceeds of insurance paid by 
reason of the death of the' insured are wholly exempt from income 
tax under the existing income tax law, except that: 

In the case of a transfer for a valuable consideration, by assi~- 
ment or otherwise, of a life insurance, endowment, or annuity contract, or any 
interest therein, only the actual value of such consideration and the amount 
of the premiums and other sums subsequently paid by the transferee shall be 
exempt from taxation ~ ~ ~. (Section 22(b)2 of the Revenue Act of 1928. ) 

It may be stated, therefore, (1) that where the insured under a 
life insurance policy taken out by himself absolutely and irrevocably 
disposes of all the legal incidents of ownership therein other than by 
a testamentary disposition, the proceeds of such policy are not tax- 
able as part of his gross estate under the provisions of the estate tax 
law and regulations pertaining thereto, and. (2) that where such 
disposition does not take the form of a transfer for a valuable con- 
sideration, the entire proceeds of the policy paid by reason of the 
death of the insured are exempt from taxation under the income tax 
law. Manifestly, then, no substantial Federal estate tax or income 
tax benefit is to be obtained by the surrender of existing life insurance 
policies in favor of so-called "absolute owner" policies. 

ARTICI. E 87: Interest upon United States 
obligations. 

INCOME TAX. 

Exemption of Treasury bills. 

IK — 28 — 4700 
T. D. 4292 

TREASURY DEPARTMENTS 
OFFICE OF COMMISSIONER OF INTERNAL REVENUEI 

Washington, D. C. 
To CoPeetors of Interna/ Revenue and Others Concerned: 

Attention is invited to the Act entitled "An Act providing certain 
exemptions from taxation for Treasury bills, " approved June 17, 
1930 (Public No. 876, Seventy-erst Congress, H. R. 12440 [which 
see on page 458]), which amends section 5 of the Second Lib- 
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erty Bond Act, as amended (Public, No. 11, Seventy-first Congress, 
June 17, 1929), by adding at the end thereof a new subdivision known 
as subdivision (d). This new subdivision provides that any gain 
from the sale or other disposition of Treasury bills issued after the 
enactment of the Act approved June 17, 1930, shall be exempt from 
all I&'ederal, State, and local taxation (except estate or inheritance 
taxes), and that no loss from the sale or other disposition of such 
Treasury bills shall be allowed as a deduction, or otherwise recog- 
nized, for the purposes of any tax imposed by the United States or 
any of its possessions. Section 5 of the Second Liberty Bond Act, 
as so amended, reads as follows, the tax-exemption provisions being~ 
contained in subdivisions (b) and (d) thereof: 

SEc. 5. (a) That in addition to the bonds and notes authorized by sections 
1 and 18 of this Act, as amended, the Secretary of the Treasury is authorized 
to borrow from time to time, on the credit of the United States, for the purposes 
of this Act, to provide for the purchase or redemption before maturity of any 
certificates of indebtedness or Treasury bills issued hereunder, and to meet 
public expenditures authorized by law, such sum or sums as in his judgment 
may be necessary, and to issue therefor (1) certificates of indebtedness of the 
United States at not less than par and at such rate or rates of interest, payable 
at such time or times as be may prescribe; or (2) Ti'easury bills on a discount 
basis and payable at maturity without interest. Treasury bills to be issued 
hereuniler shall be offered for sale on a competitive basis, under such regula- 
tions and upon such terms and conditions as the Secretary of the Treasury 
may prescribe, and the decisions of the Secretary in respect of any issue 
shall be final. Certificates of inclebtetlness and Treasury bills issued hereunder 
shall be in such form or forms and subject to such terms and conditions, shall be 
payable at such time, not exceeding on- year from the date of issue, and may 
be redeemable before maturity upon such terms and conditions as the Secreta"y 
of the Treasury may prescribe. Treasury bills issued hereunder shall not be 
acceptable before maturity in payment of interest or of principal on account 
of obligations of foreign governments held by the United States of America. 
The sum of the par value of such certificates and Treasury bills outstanding 
hereunder and under section 6 of the First Liberty Bond Act shall not at any 
one time exceed in the aggregate f10, 000, 000, 000. 

(b) All certificates of indebtedness and Treasury bills issued hereunder 
(after the date upon which this subdivision becomes law) shall be exempt, 
both as to principal and interest, from all taxation (except estate and inherit- 
ance taxes) now or hereafter imposed by the United States, any State, or any 
of the possessions of the United States, or by any local taxing authority; and 
the amount of discount at which Treasury bills are originally sold by the 
United States shall be considered to be interest within the meaning of this 
subdivision. 

(c) Wherever the words "bonds and note" of the United States, " or "bonds 
and notes of the Government of the United States, " or "bonds or notes of the 
United States" are used in the Federal Reserve Act, as amended, they shall be 
held to include certificates of indebtedness and Treasury bills issued hereunder. 

(d) Any gain from the sale or other disposition of Treasury bills issued 
hereunder (after the date upon which this subdivision becomes law) shall be 
exempt from all taxation (except estate or inheritance taxes) now or hereafter 
imposed by the United States, any State, or any of the possessions of the 
United States, or by any local taxing authority; and no loss from the sale or 
other disposition of such Treasury bills shall be allowed as a deduction, or 
otherwise recognized, for the purposes of any tax now or hereafter imposed by 
the United States or any of its possessions. 

The report of the Committee on AVays and Means (Report Xo. 
1759, accompanying H. R. 12440) shows that it is the purpose of the 
Act iil&proved June 17, 1980, to obviate the necessity, which existed 
under the law prior to its amendment by such Act, of keeping a 
complicated system of bookkeeping records in order to ascc«tain gain 
or loss from the sale or other disposition of Treasury bills as di6'er- 
entiatcd froin the discount receive&1 on such bills. 
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Attention is also invited to section 99(b)4 of the Revenue Act of 
1998, which provides in part as follows: 

Ssc. 22. (b) Erclusions from gross income. — The following items shall not 
be included in gross income and shall be exempt from ta. xation under this title: 

(4) " " ": Interest upon (A) the obligations of a State, Terri- 
tory, or any political subdivision thereof, or the District of Columbia, or (B) 
securities issued under the provisions of the Federal Farm Loan Act, or under 
the provisions of such Act as amended; or (C) the obligations of the United 
States or its possessions. Every person owning any of the obligations or 
securities enumerated in clause (A), (B), or (C) shall, in the return required 
by this title, submit a statement showing the number and amount of such 
obligations and securities owned by him and the income received therefrom, 
in such form and with such information as the Commissioner may require. In 
the case of obligations of the United States issued after September 1, 1917 
(other than postal savings certificates of deposit), the interest shall be exempt 
only if aud to the extent provided in the respective Acts authorizing the 
issue thereof as amended and supplemented, and shall be excluded from gross 
income only if and to the extent it is wholly exempt to the taxpaver from 
income taxes; 

Article 81 of Regulations 74, promulgated under the Revenue Act 
of 1928, provides that "Every person owning obligations of a State, 
Territory, any political subdivision thereof, or the District of Co- 
lumbia; securities issued under the provisions of the Federal Farm 
Loan A. ct or of such Act as amended; or obligations of the United 
States or its possessions, must, however, submit in his income tax 
return a statement showing the number and amount of such obliga- 
tions and securities owned and the income received therefrom. " 

Under the above-quoted provisions of the Revenue Act of 1998 
and Regulations 74, in the case of Treasury bills issued after June 17, 
1M0, (1) the "amount of such obligations and securities" is their 
par (maturity) value and (2) the "income received therefrom " is 
the net excess of the amount realized during the taxable year from 
the sale or other disposition of the bills over the cost or other basis 
thereof, no separate computation of discount beino necessary. In 
such cases, and pending revision of the income tax Forms, taxpayers 
making income tax returns shall submit the statement required by 
section o2(b) 4 and article 81 in the form of a rider attached to the 
return. 

ROBT. H. LUCAS) 
Comntzsszoner of Internal Revenue. 

Approved June 95, 1930. 
A. W. MELLCN, 

Secretary of the 2'reasury. 

SECTION 98(c). — DEDUCTIONS FROM GROSS 
INCOME: TAXES GENERALLY. 

ARTIcr, E 151: Taxes. IX — 98-4690 
G. C. M. F1 

REVENCE ACT OP 1928. 

The tax imposed on gasoline and oiher like products of petro- 
leum by the State of Florida is deductible for Federal income 
tax purposes by the dealer who pays it and not by the consumer. 
If, however, the tax is added to or made a part of the business 
expense of such dealer, it can not be deducted by him separately 
as a tax. 
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An opinion is requested in regard to the deductibility, for Federal 
income tax purposes, of the taxes on gasoline and other like products 
of petroleum imposed by the laws of the State of I'lorida. 

The gasoline tax of the State of Florida is imposed in accordance 
with the provisions of chapter 9120, Law= of Florida, 1923, as 
amended by chapter 10025, Laws of Florida, 1925. chapter 12037, 
Laws of Florida, 1927, . chapter 14575, Laws of Florida, 19&9 (effec- 
tive July 1. 1929); and in accordance with the provisions of chapter 
14573, Laws of Florida, 1929 (effective July 1, 1929). 

Section 1 of chapter 9120, Laws of Florida, 1923, as-amended, 
provides as follows: 

Every dealer in gasoline or any other like product of petroleum, under what- 
ever name designated, in this State shall pay a license tax of 35 to the State 
and in addition thereto a tax, herein termed gas tax, of 5 cents per gallon for 
every gallon of gasoline, or other lil-e products of petroleum sold by him and 
upon which the tax herein provided has not been paid, or the payment whereof 
has not been assumed by a person preceding him in the handling of said lot of 
products, said tax of 5 cents per gallon being made up of four separate taxes, 
being 

First gas tax: A tax of 2 cents per gallon for the State of Florida, for the 
use of the State road department, as provided by law. 

Second gas tax: A tax of 1 cent per gallon to be apportioned to the several 
counties of the State in the proportion collected in such counties respectively. 

Third gas tax: A tax of 1 cent per gallon to be apportioned to each county 
in the State in the proportion that the indebtedness authorized, issued and out- 
standing in the county for road purposes or for road and bridge purposes by 
the county an&Vor bv anv special road and bridge district or districts therein 
on April 1, 1029, bore to indebtedness of the same class of all the counties and/or 
special road and bridge districts of the State of Florida. 

Fourth gas tax: A tax of 1 cent per gallon to be apportioned equally among 
the several counties of the State. 

Section 1 of chapter 14573, Laws of Florida, 1929 (effective July 
1, 1929), provides: 

That every dealer in gasoline or other like products of petroleum under what- 
ever name designated in this State, in addition to all other taxes required by 
law, shall pay a tax of 1 cent per gallon for every gallon of gasoline or other 
like products of petroleum sold by him in this State and upon which the tax 
herein provided for has not been assumed by a person precedin" him in the 
handling of such products. which tax shall be paid into the State treasurv to 
the credit of the public free school fund and shall be distributed among the 
several counties of this State as hereinafter provided 

Section 23(c) of the Revenue Act of 1928 pro'ides that in comput- 
ing net income there shall be allowed as deductions taxes paid or 
accrued within the taxable year, with certain exceptions not here 
material. Article 151 of Regulations 74. promulgated under the 
Revenue Act of 1928, provides that in general taxes are deductible 
only by the person upon whom they are imposed. 

In the laws of Florida, above referred to, the Legislature of Flor- 
ida has not indicated an intention to impose the tax upon the con- 
suruer either bv expressly stating such intention or by providing for 
a refund of such tax to the consumer who uses gasoline or other like 
products of petroleum for certain purposes or by indicating in any 
way that the burden of the tax was placed upon the consumer. Those 
Iai~. s, on the contrary, evidence a clear intention to impose the tax 
upon the dealer. 

It is, therefore, the opinion of this office that the tax on gasoline 
and other like products of petroleum imposed bv the State of Florida 

35942' — 31 — 8 



106 

is deductible, under the provisions of section 23(c) of the Revenue 
Act of 1928 and article 151 of Regulations 74, by the dealer who pays 
it and not by the consumer. If, however, the tax is added to or made 
a part of the business expense of such dealer, it can not be deducted 
by him separately as a tax. 

C. M. CIIAREsT, 
Gene~'al Connse/, Bureau of Inferna/ Piet enne. 

ARTIcLE 151: Taxes. 

REVEiNIIE ACT OY 1928. 

IX — 31 — 4726 
G. C. M. 8218 

Real and personal property taxes imposed by the State of Ohio 
accrue for income tax purposes as of the day preceding the second 
Monday of April. 

An opinion is requested as to the proper accru l date of real and 
personal property taxes in the State of Ohio. 

The provisions of law which are material to the question submitted 
will be found in sections 5328, 5366 — 1, 5548, 5548 — 1, and 5671 of 
Page's Annotated Ohio General Code, 1926 edition. 

Under the provisions of law referred to all real or personal prop- 
erty in the State of Ohio belonging to individuals or corporations, 
and all nloneys, credits, and investments in'bonds, stocks, or other- 
wise of persons residing in the State are subject to taxation, except 
certain property expressly exempted. The listing of all personal 
property, moneys, credits, and investments in bonds, stocks, joint 
stock companies, or otherwise, except the stock in trade of trallsient 
persons, must be made between the second Monday of April and the 
first Monday of May, annually, except as otherwise provided. The 
listing and valuation of all such property for taxation must be made 
as of the day preceding the second Monday of April, annually, and all 
personal property, moneys, credits, and investments, except as other- 
wise provided by law, must be listed and valued with respect to the 
ownership thereof on said date and in the place where then taxable. 

Each county is made the unit for assessing real estate for taxation 
purposes. The county auditor, in addition to his other duties, is the 
assessor for all the real estate in his county for purposes of taxation, 
but this duty imposed upon the county auditor does not afFect the 
power conferred upon the tax commission of Ohio in the matter of 
the valuation and assessment of the property of any public utility. 
The State law provides that in the year 1925, and in every sixth 
year thereafter, it shall be the duty' of the county auditor to assess 
all the real estate situate in the county; provided, that if the real 
property in any county or subdivision thereof has been reap- 
praised in the year 1922, 1923, or 1924, and upon the application of' 
the county auditor of said county the tax commission of Ohio flnds 
that the real property in said county or subdivision thereof is ap- 
praised at its true value in money, then there shall be no general 
reassessment of property in said county or subdivision in the year 
1925. It is the duty of the county auditor to revalue and assess any 
real estate within his jurisdiction where he finds there has been a 
change in value after the year of assessment. 

The lien of the State for taxes levied for all purposes, in each 
year, attaches to all real property subject to such taxes on the day 
preceding the second Monday of April, annually, and continues until 



such taxes, with any penalties accruing thereon, are paid. All 
ersonal property subject to taxation is hable to be seized and sold 
or taxes. The personal property of a deceased person is liable, in 

the hancls of an executor or administrator, for any tax due on it 
from the testator or intestate. 

Although the Ohio law provides that personal property must be 
valued for the purpose of taxation as "of the day preceding the 
second Monday of April, " no date is specified with respect to tne 
valuation of real property. The Supreme Court of Ohio has held, 
however, in State ex re/. Dorahey v. E008e (90 Ohio St. , 845, 107 
N. E. , 760), that the assessment of real property taxes relates back 
to the date when the taxes become a lien. The court in the course of 
its opinion stated a, s follows: 

While section 5071, General Code, fixes the d'ate in each year that the lien 
of the State for taxes shall attach, yet it by no means follows that this re- 
quires that the tax levy shall be made on or before that date. In fact, all the 
legislation upon that subject is in direct confiict with such a construction. On 
the contrary, it is clear that the amount of such taxes is to be subsequently 
determined, and such assessment then relates back to the date at which the 
taxes become a lien. This question is fully discussed and the correct conclu- 
sion reached in the case of Loomis, Trustee, v. Voa shul et ab (2 Ohio N. P. 
(N. S. ), 423). 

Under the provisions of section 5671 of Page's Annotated Ohio 
General Code, the lien of the State for taxes levied for all purposes, 
in each year, shall attach to all real property subject, to such taxes 
on the day preceding the second Monday of April. 

The United States Supreine Court in United 8tates v. Anderson 
(o69 U. S. , 4o2, T. D. 8889, C. B. V — 1, 179) stated as follows: 

In a technical legal sense it may be argued that a tax does not accrue until 
it has been assessed and becomes due; but it is also true that in advance of the 
assessment of a tax all the events may occur which fix the amount of the tax 
and determine the liability of the taxpayer to pay it. 

The ownership of real and personal property in Ohio on the day 
preceding the second Monday of April is the "event" which deter- 
mines the liability for real and personal property taxes and fixes 
the amount thereof, in accordance with the rule laid down in United 
States v. Anderson, supra. (See G. C. Ail. 6278, C. B. 5'III — 1, 168; 
I T 9495y C B, VIII 2'~ 98 j G C M 6667~ C B VIII 2~ 94 j G C 
M 6979&C8 VIII 1y 170 jGCM7190gCBVIII 9~118) 

In view of the foregloing, this once is of the opinion that real and 
personal property taxes imposed by the State of Ohio accrue for 
income tax purposes as of the day preceding the second Monday 
of' April. 

C. M. CHxREsT, 
General Counse/, Bureau af Intervial Revenue. 

ARTICLE 151: Taxes. 

REVENUE ACT OF 1O 2 S. 

IX — 32 — 4788 
G. C. M. 7680 

The motor vehicle fuel tax imposed bv the State of California is 
deductible for Federal income tax purposes by the distributor who 
pays it and not by the consumer. If, hoivcver. the tax is added to 
or made a part of the business expense of such distributor, it can 
not be deducted by him separat& lv as a tax. 
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An opinion is requested as to whether the motor vehicle fuel tax 
imposed by the State of California is deductible for I&'ederal income 
ta, x purposes by the consumer. 

The motor vehicle fuel tax of the State of California is imposed in 
accordance with the provisions of chapter 267, Statutes of California, 
1928, as amended by chapter 859, Statutes of California, 1925, and by 
chapters 48, 208, 552, and 779, Statutes of California, 1929; and in 
accordance with the provisions of chapter 795, Statutes of California, 
1927. 

Chapter 267, Statutes of California, 1928, is entitled: 
An act to regulate and license the business of producing, refining or dis- 

tributing gasoline, distillate and other motor vehicle fuels, providing for the 
collection and disposition of license taxes 

Section 1 of chapter 267 defines "motor vehicle fuel" to include 
gasoline, distillate, benzine, naphtha, liberty fuel, and other volatile 
and. infiammable liquids produced or compounded for the purpose of, 
or which may be used in, operating or propelling motor vehicles. 
The same section defines "distributor" to mean and include every 
person, etc. , who refiines, manufactures, produces, or compounds 
motor-vehicle fuel in the State and sells same in the State; also every 
person who iniports motor-vehicle fuel into the State and sells same 
in the State. 

Section 8 of chapter 267 provides: 
Every distributor shall from and after September 30, 1923, in addition to 

any other taxes provided by law, pay a license tax to the State controller of this 
State of 2 cents for each gallon of motor vehicle fuel refined, manufactured, 
produced or compounded by such distributor in this State and sold and delivered 
by him in this State, or imported by such distributor into and distributed or 
sold by him in this State otherwise than in the original paclrage or container 
in which such motor vehicle fuel was imported into this State, and for each 
gallon of motor vehicle fuel imported into this State and thereafter acquired 
by such distributor in the original package or container in which the same was 
imported and thereat'ter distributed or used by such distributor or sold by him 
otherwise than in the original package or container in which the same was 
imported into this State and for each gallon of motor vehicle fuel sold, dis- 
tributed or used by him from any stock on hand or held in storage by him on 
September 30, 1923. From any amount found to be due upon any report here- 
under the distributor shall first be allowed to deduct 1 per cent of the tax 
otherwise due hereunder to cover subsequent losses occasioned by evaporation 
and handling. 

Section 4 of chapter 267, as amended by section 1 of chapter 859, 
Statutes of California, 1925, provides that the license tax shall be 
paid to the State controller; and that the tax shall be a lien upon all 
the property of the distributor. 

Section 6 of chapter 267 provides that each distributor shall file 
with the State board of equalization a statement showing the num- 
ber of gallons of motor vehicle fuel sold. It is further provided 
that the State board of equalization shall compute the license tax due 
and extend the same upon a tax roll prepared, and shall deliver 
said tax roll to the State controller, who shall give due notice of 
the dates when said taxes will become due. 

Section 7 of chapter 267& as amended by section 2 of chapter 859, 
Statutes of California, 1925, reads in part as follows: 

All motor vehicle fuel distributed by any distributor to any of its service 
stations, or other agencies, tank trucks, wagons, boats, barges, or other facili- 
ties operated by such distributor in this State shall for the purposes of this 
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act be considered in the same manner and the same license tax shall be paid 
upon such motor vehicle fuel as though the same had been sold snd delivered 
by such distributor. 

Section 11 of chapter 267, as amended by section 4 of chapter 359, 
Statutes of California, 1925, provides as follows: 

Any person, firm, association or corporation who shall buy and use any 
motor vehicle fuel for purposes other than in motor vehides operated, or 
intended to be operated upon the public highwavs of the State of California 
or export the same for use outside of this State; also any person, firm, associa- 
tion or corporation who shall buy any motor vehicle fuel and use the same 
exclusively in the transportation of rural free delivery mails, and who 'shall 
have paid any license tax for such motor vehicle fuel hereby required to be 
paid, either directly or to the vendor from whom it was purchased, or indi- 
rectly by the adding of the amount of such tax to the price of such fuel, shall 
be reimbursed and repaid the amount of such tax paid by him or it 

In People v. Ventura Refisiing Co. (Cal. . 1928) (268 Pac. . 347), 
chapter 267 was under consideration. The Supreme Court of Cali- 
fornia held that the tax imposed thereby was imposed upon the 
distributor. The court stated: 

The clear intent of the law was to levy an excise or occupation tax upon dis- 
tributors of motor vehicle fuel, giving such distributors, however, ample oppor- 
tunity to fully indemnify themselves by adding the amount of the tax to the 
selling priee of the fuel and thus in effect collect the tax from the con- 
sumer 

Section 23(c) of the Revenue Act of 1928 provides that in comput- 
ing net income there shall be allowed as deductions taxes paid or 
incurred within the taxable year, with certain exceptions not here 
material. Article 151 of Regulations 74, promulgated uncler the 
Revenue Act of 1928, provides that in general taxes are deductible 
only by the person upon whom they are imposed. 

The tax imposed by chapter 267, Statutes of California, 1923, has 
been construed by the Supreme Court of California as an excise or 
occupation tax levied upon the distributors of motor vehicle fuel. 
Chapter 795, Statutes of California, 1927, imposing an additional tax 
of 1 cent per gallon, is similar to chapter 267. It is, therefore, the 
opinion of this oflice that the motor vehicle fuel tax in1posed by the 
State of California is deductible under the provisions of section 
23(c) of the Revenue kct of 1928 and article 151 of Regulations 74 by 
the distributor who pays it and not by the consumer. If, however, 
the tax is added to or made a part of the business expense of such 
distributor, it can not be deducted by him separately as a tax. 

C. &if. CHAREsT, 
General Counsel, Bureau of Inte~~a/ Reuenue. 

ARncLE 151: Taxes. 
(Also Section 41, Article 322. ) 

REVENUE ACT OF 1928. 

IX — 40 — 4789 
6. C. if. 8553 

Under the Massachusetts corporation excise tax law as amended 
April 15, 1927, eifective January 1, 1928, in the case of a corpora- 
tion which filed a return for the calendar year 1928 and kept its 
bool-s of account on the accrual basis, there may be deductetl in 
computing net income for that year the amount of excise taxes 
which accrued ss of January 1, 1928, as well as those which accrued 
as of December 31, 1928. 
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An opinion is requested as to the proper accrual date of the 
corporation excise tax imposed by chapter 68 of the General Laws 
of Massachusetts, in the case of a corporation which filed a return for 
the calendar year 1928 and kept its books of account on the accrual 
basis. 

Section 82 of chapter 68 of the General Laws of Massachusetts, as 
amended by section 8 of an act approved April 15, 1927, efFective 
January 1, 1928 (chapter 258, Laws of Massachusetts, 1927), reads 
as follows: 

Szo. 82. Except as otherwise provided in section 84, every domestic business 
corporation shall pay annually, with respect to the carrying on or doing of 
business by it, an excise equal to the sum of the following, provided, that every 
such corporation shall pay annually a total excise not less in amount than 
one-twentieth of 1 per cent of the fair value of its capital stock on the day fixed 
for determination of the value of its corporate excess: 

(1) An amount equal to $5 per thousand upon the value of its corporate 
excess. 

(2) An amount equal to 2'/s per cent of its net income determined to be 
taxable in accordance with the provisions of this chapter. 

Although both property and income are used as a basis for its cal- 
culation, the tax is nevertheless an excise on the commodity of exer- 
cising the corporate franchise and not a tax on property or on income. 
(Springdale Finishing Co. v. Comnionwealth, 242 Mass. , 87, 136 
N. E. , 250; Carlos Buggies Lnmlier Co. v. Commonwealth, 158 N. E. , 
899. ) It will be noted that the above-quoted section contains the 
proviso that every domestic corporation shall pay annually a total 
excise not less in amount than one-twentieth of 1 per cent of the fair 
value of its capital stock on the day fixed for determination of the 
value of its corporate excess. The limitation contained in section 82 
prior to the amendment was "not less in amount than one-twentieth 
of 1 per cent of the fair cash value of all the shares constituting its 
capital stock on the lst day of April when the return called for by 
section 85 is due. " This ofFice has previously held that prior to the 
amendment of 1927 the Massachusetts excise tax accrued on April 1, 
annually, for prior- to that date there could not be a determination 
of corporate excess so as to give efFect to the limitation prescribed in 
the act. (G. C. M. 6616 [which see on page 885]. ) The efFect of the 
amendment of the act was to fix the limitation of the amount of the 
corporation's tax as "one-twentieth of 1 per cent of the fair value 
of its capital stock on the day ftxed for the determination of the 
tvxlue of its corporate excess. " The act approved April 15, 1927, sec- 
tion 1, defines corporate excess as follows: 

"Corporate excess, " in the case of a domestic business corporation, except as 
hereinafter provided, the fair value of its capital stock on the last day of the 
taxable year as dedned in paragi'aph numbered 6 of this section, less the value 
of the following on such date. 

Thus the date fixed for the determination of the value of the cor- 
porate excess is the last day of the corporation's taxable year, as 
defined in paragraph 6 of section 80. That paragraph defines the 
term "taxable year" as the fiscal year or calendar year for which the 
corporation was required to make its last return to the Federal Gov- 
ernment due prior to April 1 of the year in which the tax is to be 
assessed, or, if such return was for a fractional period, a full year 
including and ending within such fractional period. In the case of 
United States v. Anderson (269 U. S. , 422, T. D. 8889, C. B. V — 1, 
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179), which involved the deductibility of accrued munitions taxes in 
computing net income under the Revenue Act of 1916, as amended 
by the Revenue Act of 1917, the Supreme Court of the United States 
considered the question a. to the proper accrual date of taxes. The 
particular question involved was whether such taxes were deductible 
ln 1917, the year in which paid, or in 1916, the year for which the tax 
was levied. The court in its opinion stated as follows. 

Only a word need be said with reference to the contention that the tax upon 
munitions manufactured and sold in 1916 did not accrue until 1917. In a 
technical legal sense it ma. y be argued that a tax does not accrue until it has 
been assessed and becomes due; but it is also true that in advance of the 
assessment of a taa, all the events may occur tchich flu the amount of the tax 
and, determine the liability of the iaxpa&er to pay it. In this respect, for 
purposes of accounting and of asccrtaining true income for n giveu accounting 
period, the munitions tax here in question did not stand on any different foot- 
ing than other accrued expenses appearing on appellee's books. 

Further light on the subject is contained in the decision of the 
Board of Tax Appeals in the Appeal of H. H. Brown Co. (8 B. T. 
A. , 119), which has been acquiesced in by the Commissioner (C. B. 
VII — 1, 5). In that decision it was held that the excise-tax was a 
liability of the petitioner on April 1, under the laws of Massachu- 
setts prior to the amendment here under consideration, and was 

s 
roperly accruable as of that date. The following extract from the 
oard's opinion is of especial interest: 
The corporation excise tax as imposed by section 32 of chapter 63, General 

Laws of Massachusetts, 1922, is assessed as of April 1 of the taxable year. The 
basis of the assessment is the excess of the fair cash value on that date of the 
shares of capital stock over certain deductions plus the net income of the cor- 
poration as shown by its last Federal income-tax return. In 8gringdate Fin- 
ishing Co. v. Commonwealth (242 Mass. , 37; 136 N. E. , 250) the court beld 
that this tax was an excise on the right of a domestic corporation to do business 
or as the court quaintly put it, "an excise for the commodity of currying on 
business. " 

The basic idea under the accrual system of accounting is that the bool-s shall 
immediately reflect obligations and expenses definitelv incurretl and income 
definitely earned without regard to vrhethcr payment has been made or 
whether payment is due. Expenses incurred in the operations for a particular 
year are properly accrued in the accounts for that year, although payment 
may not be due until the followin" year. Under the accrual system, the tcord 
"accrued" does not ~ignify that the item is due in the sense of being then 
payawe. On the contrary, the accrual system wholly disregards due dates. 
Neither is it necessary that the amount of an incurreil liability be accurately 
ascertained in order to accrue it. [Italics supplied. ] 

From the foregoing it is apparent that prior to the enactment of 
the amendment in 19o7 the excise tax was accruable on April 1, 
annually, for that was the date as of which it was necessary to 
determine the fair cash value of all the shares constituting the cor- 
poration's capital, and to take one-twentieth of 1 per cent thereof as 
a limitation to apply against the sum. of (1) an amount equal to $5 
per thousand upon the value of its corporate excess, and (o) an 
amount equal to 21/2 per cent of that part of its net income as defined 
in chapter 68 which is derived from business carried on v, ithin the 
Commonwea, 1th of Massachusetts. The phrase "net income" re- 
ferred to means net income for the taxable year as required to be 
returned by the corporation to the Federal Government with certain 
adjustments thereto. (See paragraph 5, section 80, chapter 68, Gen- 
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eral Laws of Massachusetts, as amended; XEood Rubber Co. v. Com- 
missioner of Corporations, 167 N. E. , 670. ) 

Under the act of the Massachusetts Legislature approved April 
15, 1927, a corporation filing its return for the calendar year 1928 
is not required to wait until April 1, 1929, to accrue its liability for 
the excise tax which is payable in October, 1929. A. t the end of the 
calendar year 1928 all the events had occurred which fixed the 
amount of the tax and determined the liability of the taxpayer to 
pay it under the rule laid down in United States v. Anderson, supra. 
Its taxable year having closed, the corporation could compute its 
net income as required by the statute, as well as ascertain its cor- 
porate excess. Thus, on December 31, 1928, it could determine to 
a reasonable degree of certainty the amount of excise tax which 
would be payable to the State of Massachusetts in October, 1929, 
for the date for determining the corporate excess and the limitation 
of the tax was moved back from April 1, 1929, to the end of its 
taxable year. It is concluded, therefore, that a corporation, which 
filed its 1928 income tax return on the basis of the calendar year 
and has adopted the accrual method of accounting, may accrue 
as of December 31, 1928, the corporation excise tax payable to the 
State of Massachusetts in October, 1929. The effect of the change 
in the State law, however, is to permit the taxpayer to accrue in 
1928 its excise taxes for two years. 

In accordance with the law which existed prior to the amendment 
of April 15, 1927, and the interpretation placed thereon by this 
once as well as the Board of Tax Appeals, the excise tax payable 
in October, 1928, would have been accruable on April 1, 1928. The 
new law was effective, however, January 1, 1928. This oflice has 
previously held that taxes imposed by a State do not constitute an 
accrued liability prior to the effective date of' the act under which 
the taxes are levied. (See I. T. 2804, C. B. V — 2, 74; G. C. M. 6075, 
C. B. VIII — 1, 76. ) Consequently, the liability fixed by the law as 
amended did not exist in the instant case until January 1, 1928. 
The result is that excise taxes for two years accrued in the same 
taxable year. In accordance with the rule laid down in United 
States v. Anderson, supra, there may be deducted in computing net 
income (in the case of an income tax return filed by a corporation 
for the calendar year 1928) the amount of excise taxes which 
accrued as of January 1, 1928, as well as those which accrued as of 
December 81, 1928. 

C. M. CIIAREsT, 
General Counse/, Bureau of Interna/ Revenue. 

IX — 46 — 4884 
G. C. M. 8628 

REVEXiIIE ACT OF 1028. 

SECTION 28 (e). — DEDUCTIONS FROM GROSS INCOME: 
LOSSES BY INDIVIDUALS. 

ARTIGLE 171: Losses. 

The taxpayer purchased an automobile, which was used three- 
fourths of the time for business and one-fourth of the time for 
pleasure, and sold it at a loss. 
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The transaction in its business aspect should be treated as if the 
taxpayer had purchased for business use only an automobile at 
three-fourths of the purchase price, that it depreciated three- 
fourths of the total depreciation, and that it sold for three-fourths 
of the selling price. 

An opinion is requested as to the amount of deductible loss sus- 
tained m the case where a taxpayer sold an automobile which was 
used part of the time for business and part of the time for pleasure. 

The taxpayer purchased an automobile on Augu't 14, 1927. at a 
cost of 2, 525m dollars. The automobile was used three-fourths of 
the time for business and one-fourth of the time for pleasure. The 
automobile was sold September 24. 192S, for 1, 500m dollars. 

Section 23(e) of the Revenue Act of 1928 provides that in com- 
putino' net income there shall be allo~ed as deductions in the case of 
an individual, losses sustained during the taxable year and not com-' 
pensated for by insurance or otherw~ise (1) if incurred in trade or 
business; or (2) if incurred in any transaction entered into for 
profit, though not connected with the trade or business: or (8) of 
property not connected with the trade or business. if the loss arises 
from fires. storms, shipwreck, or other casualtv. or from theft. 

There is no doubt that where an automobile i purchased and used 
in trade or business any loss upon the . . ale thereof is an allowable 
deduction under section 28(e)1. (O. D. 948, C. B. 4, 168. ) Section 
111 of the Revenue Act of 1928 provides that the gain from the sale or 
other disposition of propertv shall be the excess of the amount real- 
ized therefrom over the basis provided in section 118, and that the 
loss shall be the excess of the basis over the amount realized. 

Section 118 provides that the basis for determining «ain or loss 
from the sale or other disposition of property acquired after I'eb- 
ruary 28, 1918, shall be the cost of such property with certain excep- 
tions not here material. Section 111 further provides that i» coi»- 
puting the amount of gain or loss from the sale or other dispo. -ition 
of property the basis shall be diminished by the amo»nt of the cled»c- 
tions for exhaustion, wear and tear (referred to herein as deprecia- 
tion) which have since the acquisition of the property been alloaaws 
in respect of such property under the Revenue Act of 1928 or prior 
income tax law. -. . Inasmuch as the taxpa&er in the instant case 
acquired the automobile on August 14, 19"i, and sold it on Septem- 
ber 24, 192S, the total depreciation sustained at the rate of 25 per 
cent, computed from the date of acquisition to the elate of sale, is 
708. S9z dollars. Of this amount, 240. 89m dollars is attributable to 
1927, three-fourths of which (or 1S0. 29m dollars) is allo~able as a 
deduction for that year, and 468. 50m dollars is attributable to 192S, 
three-fourths of which (or 847. 63m dollars) is allo~able as a deduc- 
tion for 1928. 

There is no specific provision of the law outlining the method of 
computing the deductible loss sustained from the sale of a capital 
asset which is used part of the time in connection with a trade or 
business and part of the time for pleasure. It appears only reason- 
able, however, that in such cases the taxpayer should be allowed to 
de!Iuct as a bI!si»ess loss that portion of the loss resulting from the 
sale of the capital asset which is attributable to his trade or business. 
It is the opinion of this once that in the determination of such 
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portion (i. e. , the deductible portion) of the loss r suiting from the 
sale of an automobile used three-fourths of the time for business and 
one-fourth of the time for pleasure, the transaction in its business 
aspect should be treated as if the taxpayer had purchased for busi- 
ness use only an automobile at three-fourths of the purchase price, 
that it depreciated three-fourths of the total depreciation, and that 
it sold for three-fourths of the selling price. Applying the fore- 
going principle, the computation of the deductible loss is as follows: 

Dollars. 

Cost of automobile (2, 525m dollars reduced to s/a thereof) 1, 898. 75m 

Minus depreciation allowable (which is pa of 708. 89x dollars, total 
depreciation) 527. 92$ 

Basis as reduced by depreciation allowable 1, 885. 88m 

Selling price (1, 500m dollars reduced to +4 thereof) 1, 125. 00m 

Deductible loss 240. 88m 

C. M. CHAREsT, 
General Counsel, Bureau of Internal Ee~enue. 

SECTION 24. — ITEMS NOT DEDUCTIBLE. 

ARTroDE 288: Premiums on business insurance. 

REVENUE ACTS OF 1928 AND 1928. 

IX. -894784 
G. C. M. 8482 

The deductibility of life insurance premiums paid by a corpora- 
tion on policies taken out by or on behalf of its officers and covering 
their lives depends primarily upon whether they constitute reason- 
able compensation for personal services actually rendered, a. nd 
secondarily upon whether the corporation will neither directly nor 
indirectly benefit under the policies. I. T. 2279 (C. B. V — 1, 67) 
explained. 

An opinion is requested as to the deductibility in computing net 
income for 1927 and 1928 of premiums paid in those years by Cor- 
poration M and by Corporation N on life insurance pohcies taken out 
by, and covering the lives of, their respective oiFlcers. 

The facts in the case are as follows: 
Each of five brothers owns 20 per cent of the capital stock of 

Corporation M and a like percentage of the capital stock of Corpora- 
tion N. Two of the brothers are oScers of one while three are officers 
of the other corporation. 

The salary of each of these brothers during the years under consicl- 
eration was z dollars per annum. Each brother devoted his entire 
time to the business of the corporation of which he was an ofFicer. 
Corporation M paid premiums on life insurance policies taken out 
by, and covering the lives of, its oiFlcers, the policy of one brother 
being payable to his wife and the policy of the second brother being 
payable to his daughter. Corporation N paid premiums on policies 
taken out by, and covering the lives of its three ofFicers, the bene- 
ficiary in each instance being the wife o) the brother covering whose 
life the policy was issued. 
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It must be noted that generally the premiums paid by corporations 
on individual life insurance policies taken out by or on behalf of their officers and covering their lives constitute additional income to the ofilcers and should be included in their returns for the year or 
years in which paid. (0. D. 627, C. B. 8, 104; George llattheco 
Adams v. Commissioner, 18 B. T. A. 881 ~' and 5'. Loring Danfor th v. 
Commissioner, 18 B. T. A. , 1221. ) furthermore, the amounts of the 
premiums must be included in the returns of the officer, regardless 
of the fact that the corporations paying those amounts may not be 

ermitted to deduct them from their gross income. (Cf. A. R. R. 
ON, C. B, III — 1, 102; Cr. C. M. 6952, C. B. VIII — 2, 192; Brauer v. 

Commissioner, 6 B. T. A. , 579, C. B. VIII — 2, 6; Haynes~ v. United 
States, 62 Ct. Cls. , 189, T. D. 8880, C. B. V — 1, 128; and United States 
v. Snook, 24 Fed. (2d), 844. ) 

Amounts paid by corporations to their officer in the form of 
salaries, bonuses, or premiums on insurance policies taken out by or 
on behalf of their oScers and covering their lives may be taken as 
deductions in computing net income, provided such payments con- 
stitute reasonable compensation for personal services actually 
rendered. by the oKcers. (Beriberi Bros. Co. v. Commissioner, 16 B. T. A. , 1807, C. B. VIII — 2, 5; and Atlas Heating ck Ventilating 
Co. v. Commissioner, 18 B. T. A. , 889. Cf. Jos. Euss5aum v. Com- 
viissioner, 19 B. T. A. , 868. ) However, in the case of the payment of premiums on insurance policies no deduction may be taken if 
the corporation is directly or indirectly a beneficiary under the 
policy. (Section 215(a)4 of the Revenue Act of 1926; section 
24(a)4 of the Revenue Act of 1928; and Jos. A"ussbaum v. Com- 
missioner, supra. ) Accordingly, in the instant case the two taxpayer 
corporations may deduct the premiums paid if it can be shown (1) that the premiums were paid in consideration of personal services 
actually rendered by their o6cers; (2) that the total amount paid 
the ofiicers, including the premiums, was not unreasonable compen- 
sation for their services; and (8) that the taxpayer corporations 
were not directly or indirectly beneficiaries under the policies. 

In general, it may be stated that the deductibility of life insurance 
premiums paid by a corporation on policies taken out by or on behalf 
of its ofiicers and covering their lives depends primarily upon 
whether they constitute reasonable compensation for personal services 
actually rendered, and secondarily upon whether the corporation will 
neither directly nor indirectly benefit under the policies. I. T. 2279, holding that the corporation there under consideration 
was not entitled to a deduction for insurance premiums paid by it 
upon policies issued to its oKcers, should be read in the light of the 
principles hereinbefore stated the conclusion reached in the I. T. 
being supported by the fact that the taxpayer in that case did not 
contend, and no showing was made, that the premiums paid consti- 
tuted reasonable compensation to the oScers for personal services 
actually rendered. 

C. M. CHXREST) 
General Counsel, Bureau of Internal Revenue. 
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PART III. — CREDITS AGAINST TAX. 

SECTION 31. — EA. RNED INCOME CREDIT. 

ARrIOI. E 311: Earned income credit. IX-34-4ie5 
Mim. 3819 

Instructions and illustrations for computing the credit for earned 
income under the Revenue Act of 1928. 

TREASURY DEPARTMENT) 

OFFICE OF COMMISSIOVER OF INTERNAL REvENUE, 
'Washt'ngton) D. C. ) July 81) 1g¹ 

CoPeetors of Internal Revenue) Internal Eeeenue Agents )'n Charge, 
and Others Concernedt 
In connection with the audit of the individual returns filed on 

Form 1040 for the calendar year 1929, where partnership income 
computed on the basis of a fiscal year ended in 1929 is reported, the 
tax shall be computed as provided in section 182(b) of the Revenue 
Act of 1928. Under this section of. the Act the share of the fiscal- 
year income derived from a partnership which is attributable to 1929 
shall be added to the other income of the partner for the calendar 
year 1929, and taxed at the lower normal tax and surtax rates appli- 
cable to 1929, and the share of the partnership income attributable 
to 1928 shall be taxed at the next higher normal tax and surtax rates 
applicable to 1928. In determining the credit for earned income on 
such returns, the earned net income allowed an individual shall first 
be allocated to 1928 and 1929 on the basis of the actual earned net 
income attributable to each of the years, and then a tax shall be com- 
puted on the amounts of the allowed earned net income allocated to 
the two years in the same manner as if such amounts constituted the 
taxpaver's entire net income for the taxable year, 

To illustrate, if an individual entitled to a personal exemption of 
@, 500 made a return for the calendar year 1929 and reported $4)000 
as commissions earned in his individual capacity, $36)000 as his share 
of the profits from a law partnership which made its return for the 
fiscal vear ended August 31) 1929) and $14)000 as an individual loss, 
his tax would be $960, computed as follows: 

Income tazable at 1928 rates. Income tazable at 1989 rates. 

Partnership income 
Personal exemption 
Balance taxable at 5 per cent 
Normal tax on $12, 000 
Surtax on $20, 000, less surtax 

on $14, 000 
Tax at 1928 rates 
Tax at 1929 rates 

Total 
Credit for earned income 

Balance of tax 

$12, 000 
None. 

12. 000 
000 

540 
1, 140 

240 
1, 380 

420 

900 

Commissions 
Partnership income 

Total 
I. osses 

Nct income 
Personal exemption 

Balance 
Normal tax on $10, 500 
Surtax on $14, 000 

Tax at 1929 rates 

$4, 000 
24, 000 

28, 000 
14, 000 
14, 000 
3, 500 

10, 500 

200 
40 

240 
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The credit of $420 for earned net income is determined as follows: 
Portion of f30, 000 allocable to 

1 928 
Personal exemption 

Balance taxable at 5 
per cent 

Normal tax on 89, 000 
Surtax on 830, 000, less surtax 

on $21, 000 

89, 000 
None. 

450 

610 

Credit allowed, limited to 25 
per cent of 81, 680 

Portion of 830, 000 allocable to 
1929 

Personal exemption 

Balance 

Normal tax on 817, 500 
Surtax on 821, 000 

21, 000 
3, o00 

17, 500 

480 
270 

Tax at 1928 rates 1, 060 Total tax at 1929 rates 750 
Tax at 1929 rates 750 

Total 1, 810 

In the above computation it will be noted that the taxpayer is 
entitled to claim the maximum earned net income of $30, 000, which 
is allocated to 1928 and to 1929 on the basis of the actual earned net 
income attributable to 1928 and to 1929, respectively; thus 12/40 of 
$80, 000, or $9, 000, is allocated to 1928, and 28/40 of $80, 000, or 
$21, 000, is allocated to 1929. The earned income credit, instead of 
being 25 per cent of $1, 810, the tax on the allowed earned net in- 
come, is limited, pursuant to section 81(b) of the Revenue Act of 
1928, to 25 per cent of $800, the taxpayer's normal tax, plus 25 per 
cent of $880, the surtax that would be payable if the allowed earned 
net income constituted the taxpayer's entire net income. 

The above method should be followed when computing the earned 
income credit on all returns filed for the calendar years 1929 and 
1930 where income is reported from a partnership the income of 
which is computed on the basis of a fiscal year. 

Any correspondence in regard to this mimeograph should refer 
to the number of the mimeograph and the symbols IT: E: RR. 

RoaT. H. LUCAs, 
Conwni ssioner. 

PART IV. — ACCOUNTING PERIODS AND METHODS OF ACCOUNTING. 

SECTION 41. — GENERAL RULE. 

ARTICLE 322: Bases of computation. 

REVENUE ACT OF 1928. 

Accrual of tax under Massachusetts excise tax law as amended 
April 15, 1927. (See G. C. M. 8558, page 109. ) 
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SECTION 42. — PERIOD IN WHICH ITEMS OP 
GROSS INCOME INCLUDED. 

AETICEE 882: Income not reduced to possession. 

BEVENUE ACT OF 1928. 

IX-42-4804 
6. C. M. 8864 

Payment of compensation was made by transfer of shares of 
stock to a taxpayer's account on December 29, 1928. Notice of the 
transaction was contained in a letter of the same date, with which 
was inclosed a check for a balance due. The letter was not re- 
ceived until January 2, 1929. 

Held, the payments by stock and check constituted income con- 
structively received by the taxpayer in 192S. 

An opinion is requested as to whether cash and certain shares of 
stock received by A. constituted income for 1928 or 1929. 

The taxpayer, A, keeps his books on the cash receipts and disburse- 
ments basis. He was notified by the O Company on or about Decem- 
ber 80, 1926, that a sum representing compensation for services ren- 
dered had been deposited to his account with the M Company, a 
brokerage firm, with the understanding that he was to leave it on 
deposit at 4 per cent for two years unless sooner paid by the firm, 
and that the payment could be made in cash or in any of certain 
specified securities at their market value on the date of' payment. 
The M Company transferred certain shares of stock at their market 
value to the taxpayer's account on December 29, 1928, and notified 
him of the fact in a letter of the same date in which was inclosed a 
check for the small amount of the difierence between the total com- 
pensation plus the interest and the market value of the stock. The 
letter was not received by the taxpayer until January 2, 1929. 

Section 42 of the Revenue Act of 1928 reads as follows: 
The amount of all items of gross income shall be included in the gross income 

for the taxable year in which received by the taxpayer, unless, under methods 
of accounting permitted under section 41, any such amounts are to be properly 
accounted for as oi' a diiferent period. 

Articles 882 and 888 of Regulations 74 read, in part, as follows: 
ART. 382. Income uot reduced to possession. — Income which is credited to the 

account of or set apart for a taxpayer and which may be drawn upon by him 
at any time is subject to tax for the year during which so credited or set apart, 
although not then actually reduced to possession. To constitute receipt in such 
a case the income must be credited or set apart to the taxpayer without any 
substantial limitation or restriction as to the time or manner nf payment or 
condition upon which payment is to be made, and must be made available to 
him so that it may be drawn at any time, and its receipt brought within his 
own control and disposition. A bool- entry, if made, should indicate an abso- 
lute transfer from one account to another. 

Asr. 888. Examples of constructive receipt. — When interest coupons have 
matured and are payable, but have not been cashed, such interest, though not 
collected when due and payable, shall be included in gross income for the year 
during which the coupons mature, unless it can be shown that there are no 
funds available for payment of the interest during such year. The interest 
shall be included in gross income even though the coupons are exchanged for 
other property instead of eventually being cashed. Defaulted coupons are 
income for the year in which paid. Dividends on corporate stock are 
subject to tax wheu unqualifiedly made subject to the demand of the share- 
holder. 

The test to be applied to determine constructive receipt of income 
is, in general, that of availability — that is, whether the taxpayer, 
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though not ln possession of the income, may demand and be entitled 
to receive the items alleged to be income to him. 

In the instant case the taxpayer knew in 1926 that on or after 
December 80, 1928, he could demand and would be entitled to 
1'eceive from the M Company either cash or stock, or perhaps both. 
He knew that if he was to receive stock then he coulcl on or after 
December 80, 1928, sell such stock or otherwise dispose of it as he 
might see fit. He could have arranged to draw on the M Company for 
such cash as was to be paid to him or he could have arranged for the 
sale of the stock in 1928 by the M Company or for the delivery of 
the stock either to himself ln person or to his agent. He could have 
presented himself before the close of 1928 at the oflice of the M Com- 

any and made demand for the cash or for the stock and he would 
ave been entitled to receive the same. The facts that a check for 

the amount of compensation due the taxpayer in excess of the value 
of the stock transferred to his account was made out to him on 
December 29, 1928, and that the stock was transferred to his account 
on that day are clearly indicative that he had the right of absolute 
disposition of both cash and stock as of that day, and emphasize the 
fact that the money and the stock were unqualifiedly subject to the 
demand of the taxpayer in 1928. (See Comnvissioner v. Bingham, 
85 Fed. (2d), 508. ) 

On the basis of the decision of the court in the last citecl case, the 
fact that it was perhaps not convenient or physically possible for the 
taxpayer in the instant case to appear at the broker's oflice in person 
before the end of 1928 and demand the cash and stock did not 
destroy his legal right to do so. (Compare Hadley v. Commissioner, 
86 Fed. (2d), 548; Appeal of Lauerman, 8 B. T. A. , 688. ) In cippeal of J. A. BranrÃer (8 B. T. A, 281) salary was creclited 
to but not received by the taxpayer in the taxable year as an oflicer 
of a corporation which was controlled by the taxpayer and another 
person and which was able to pay such salary. The Board held that 
the salary was constructively received when credited. In i: s opinion 
the Board said, in discussing the theory of constructive receipt of 
income: 

Doubtless, however, there are clear cases of constructive receipt, 
such, for example, as that of the bond owner who chooses not to cash his 
coupon but to permit it to remain uncut in the possession of another. He will 
not be heard to say that the amount of ihe coupon is not his income because he 
did not in fact receive it. The receipt is entirely within his own control and 
disposition. 

In the case of E. C. Loose (15 B. T. A. , 169, C. B. VIII — 2, 82) the 
question was raised whether interest coupons, which matured prior 
to the death of. a decedent on bonds of solvent corporations and which 
would have been paid on presentation but which ivere not cashed by 
reason of the illness of decedent, constituted income constructively 
received by him when the interest coupons matured. In holding that 
there was constructive receipt of the interest during the lifetilne of 
the decedent the Board referred to the above-note&i Brander case 
and, after quoting the above excerpt from the opinion in that case, 
salcl: 

Though the above statement was, in that case, in part obiter dicta, we believe 
it to be a correct enunciation of the law. A contrary holding would grant the 
taxpayer a practically complete right of selection of the year in which Income 
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would be reported, something not contemplated by the Revenue Acts. Applying 
the above test, tlie fact and time of physical receipt have become a matter 
solely within his own control. Though in this case decedent was physically 
unable to attend to the actual operation of clipping and cashing the coupons, 
there is no evidence of mental infirmiiy and there appears no reason why this 
operation inight not have been performed by a properly accredited agent or 
why the bonds might not have been sent to petitioner's home and the matter 
of the clipping of the coupons there attended to. We do not believe the fact 
of the decedent's serious illness alters the legal consequence of his failure to 
cash the coupons. The receipt of the cash represented by the coupons was 
entirely within his own disposition and control. 

The fact that the taxpayer did not receive the check until some 
time in 1929 is not decisive. He could have personally demanded and 
been entitled. to receive the cash and the stock in 1928. Both cash 
and stock were unqualifiedly available to him in 1928 and subject to 
his immediate demand. (See Kent v. Commissioner, 6 B. T. A. , 614; 
Tod v. Commissioner, 19 B. T. A. , 1027. ) 

For the foregoing ieasons this oflice is of the opinion that the pay- 
ments in question, by stock and check, constituted income construc- 
tively received by the taxpayer in 1928. 

C. M. CaAREsT, 
General Counse/, Btcreaxc tof Interna/ Revenice. 

SECTION 44. — INSTALLMENT BASIS. 

ARTfcrE 855: Gain or loss upon disposition of 
installment obligations. 

(Also Section 113, Article 596; Section 162, 
Article 863. ) 

REVENUE ACT OF 1928. 

IX-43 — 4810 
I. T. 2547 

A invested in the purchase of land contracts at discounts rang- 
ing from 10 per cent to 20 per cent. At the time of his death there 
was outstanding as an unpaid balance of these contracts an amount 
of unrealized profits. 

Held, the land contracts so purchased, even though payable in 
installments, do not constitute "installment obligations" under 
sectio~ 44(d) of the Revenue Act of 1928. The transfer of the 
contracts to the administrator of the estate of A is governed by 
article 808 of Regulations 74 and does not result in gain or loss. 
Under section 118(a)5 of the Revenue Act of 1928, the basis of 
the land contracts in the hands of the decedent's estate is the fair 
market value of such contracts at the time of the decedent's cleath. 

Advice is requested by B, the administrator of the estate of A, de- 
ceased, relative to the proper treatment for income tax purposes of 
certain land contracts owned by A at the time of his death on January 
24, 1929. 

It appears that the deceased, upon retiring from business, invested 
a large amount of money in the purchase of land contracts at a dis- 
count ranging from 10 per cent to 20 per cent according to the 
desirability OF the security. At the time of the decedent's death there 
was still outstanding on the unpaid balance of these contracts is 
dollars of unrealized profits. This amount represents the difference 
between the cost of the contracts to the decedent and the par value 
of the outstanding balances of such contracts as of January 24, 1929 
the date of the decedent's death. The administrator, B, is the son ancI 
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only heir of the decedent and the contracts ln question will eventually 
be distributed to him as a part of his father s estate. 

The specific question raised is what efpect, if any, I. T. 2515 (C. B. IX — 1, 125) has upon the situation here presented. In I. T. 2515 it was held that the gain or loss resulting from the transmission of 
installment obligations, computed in accordance with section 44(d) of the Revenue Act of 1928, should be included in the decedent's 
return for the tazable year in which his death occurred. 

Section 44(d) of the Revenue Act of 1928 provides as follows: 
Gain or loss upon disposition of installment obligations. — If an installment obligation is satisfied at other than its face value or distributed, transmitted, sold, or otherwise disposed of, gain or loss shall result to the extent of the difference between the basis of the obligation and (1) in the case of satisfaction at other than face value or a sale or exchange — the amount realized, or (2) in case of a distribution, transmission, or disposition otherwise than by sale or ezchange — the fair market value of the obligation at the time of such distribu- tion, transmission, or disposition. The basis of the obligation shall be the excess of the face value of the obligation over an amount equal to the income which would be returnable were the obligation satisfied in full. 
Whether the ruling contained in I. T. 2515, supra, is applicable to 

the instant case depends upon an interpretation of the term "install- 
ment obligation" appearing in section 44(d) of the statute quoted 
above. The Senate Committee on Finance, in its report dated XIay 1, 1928, stated as follows: 

Ga. 'n or loss upon disposition of installment obligations. — Subsection (d) con- tains new provisions of law to prevent evasion of taxes in connection with the transmission of installment obligations upon death, their distribution br way of liquidating. or other dividends, or their disposition by way of gift, or in connection with similar transactions. The situations above specified ordinarily do not giv rise to gain and yet at the same time it is ur ed that they permit the recipient to obtain a greatly increased basis in his hands for the property receivetl, except in the case of gifts. It therefore seems desirable to clarify the matter. The installment basis accords the taxpayer the privilege of deferring the reporting at the time of sale of the gain realized, until . uch time as the deferred cash payments are made. To prevent the evasion the subsection terminates the privilege of longer deferring the profit if the seller at anv time transmits, distributes, or disposes of the installment obligations and compels the seller at that time to report the deferred profits. The subsection also modi- 
fies the general rule provided in subsection (a) for the ascertainment of the 
percentage of profit in the deferred pavments, in those cases in which the 
obligations are satisfied at other than their face value or are sold or ezchanged. 
The modification permits a compensating reduction in the percentage of profit 
in case the obligations are satisfied at less than their face value, or are sold 
or ezchanged at less than face value. 

From the foregoing it is apparent that the term "installment 
obligation, " as used in section 44(d) of the Revenue Act of 1928, 
contemplat~es an evidence of indebtedness of a purchaser acquired by a seller in connection with the sale of propertv. In the instant case 
the lancl contracts were not so acquired bv the decedent, but consti- 
tuted merely an investment by the decedent in land contracts which 
represented a part of the consideration passing under the terms of 
a sale previously entered into by parties other than the decedent. It is conclucled, therefore, that the land contracts in the instant case, 
even though they were payable in installments, do not constitute 
"installment obligations" within the meaning of that term as used in 
section 44(d) of the statute. It follows that the r»ling contained 
in I. T. 2515, supra, pertaining to the disposition of "installment 

350-l2 — 31 — 9 
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obligations received in connection with the sale of real estate, " is not 
applicable to the instant case. The transfer of the land contracts to 
the administrator of the decedent's estate is governed by the provi- 
sions of article 868 of Regulations 74, wherein it is stated: 

No taxable income is realized from the passage of property to 
the executor or administrator on the death of the decedent, even though it may 
have appreciated in value since the decedent acquired it. 

In accordance with the provisions of section 118(a) 5 of the Reve- 

nue Act of 1928, the basis of the land contracts in the hands of the 
decedent's estate is the fair market value of such contracts at the 
time of decedent's death. If the fair market value of a particular 
contract, was less than the face value of the contract, that proportion 
of any payment on account of the principal of the contract which 

the excess of the face value of the contract over its fair market value 

at the time of the decedent's death bore to its face value should be 

reported as income when received by the decedent's estate. (Shafpa 
Eeolty Corporation v. Commissioner, 8 B. T. A. , 288. ) 

It is held that the land contracts in the instant case do not con- 

stitute "installment obligations" within the meaning of that term 

as used in section 44(d) of the Revenue Act of 1928; that no gain or 

loss resulted from the transmission of the land contracts to the ad- 

ministrator upon the death of the decedent; and that the basis of the 
land contracts in the hands of the decedent's estate is the fair market 
value of. such contracts at the time of the decedent's death. 

PART V. — RETURNS AND PAYMENT OF TAX. 

SECTION 51. — INDIVIDUAL RETURNS. 

ARTIcLE 881: Individual returns. 
REVENUE ACT OF 1928. 

Extension of periods of limitation in the case of community prop- 
erty returns for 1928. (See Mim. 8815, page 148. ) 

SUBTITLE C. — SUPPLEMENTAL PROVISIONS. 
SUPPLEMENT A. — RATKS OF TAK. 

SECTION 108. — EXEMPTIONS FROM TAX 
ON CORPORATIONS. 

ARTTCLE 527: Religious, charitable, scientific, 
literary, and educational organizations and 
community chests. 

REVENUE ACT OF 1928 AND PRIOR REVENUE ACTS. 

IX — 42-4805 
I. T. 2546 

The M Association, which was organized to assist in enforcing 
fish and game laws, to introduce new species and varieties of 
game, and to disseminate information relative thereto, and which 
is supported entirely by membership dues and donations, is en- 
titled to exemption under section 103(6) of the Revenue Act of 
1928 and the corresponding sections of prior Revenue Acts. 
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An. opinion is requested relative to the taxable status of the M 
Association under the provisions of section 108(6) of the Revenue 
Act of 1928 and corresponding provisions of prior Revenue Acts. 

The association was originally organized under the name of the — Association, but later, by act of the Legislature of the State 
of R, the name of the association was changed and the scope of its 
activities enlarged. Its purposes are to secure and enforce proper 
restrictions upon the taking and killing of fish, shellfish, bivalves, 
and game; to promote the culture of fish and game; to introduce new 
species and varieties of game, and to disseminate information relative 
thereto. The association has no capital stock, is supported entirely 
by membership dues and donations, its income is spent in furthering 
the purposes of the association& and no part thereof inures to the 
benefit of any member. Recognizing the fact that fish and game are 
decreasing in the State of R, the association has secured the enact- 
ment of legislation tending to limit the taking of fish and the killing 
of game. It has established a chain of game preserves, in which 
are located lakes for the breeding of fish. From these sanctuaries 
the association furnishes game to replenish the country and fish to 
restock the streams. The association not only provides preserves for 
game but purchases grain and feeds the birds on its preserves and 
in the various parts of the State during the deep snows and sleets 
when the birds can not reach the ground to feed. The association 
holds regular annual meetings and such other meetings as the execu- 
tive committee may direct. 

The activities of' the M Association include the assisting and en- 
couraging of local sportsmen's clubs to restock streams; employing 
a special warden to enforce the fish and game laws; assisting the 
Bureau of Biological Survey in its study of tlie woodcock by request- 
ing sportsmen to keep records of the number of birds started during 
the open season; filing bills of its own with the legislature and 
attending legislative hearings; opposing bills considered to be against 
the best interests of conservation; purchasing land for a fish hatchery 
and presenting it to the State; and the holding of bird dog field 
trials. The association's income is received from dues and is tlis- 
bursed for operating expenses. None of the income inures to the 
benefit of any private shareholder or individual. 

In view of the foregoing, it is held that the M Association is en- 
titled to exemption under section 108(6) of the Revenue Act of 
19o8 Mid the corresponding sections of prior Revenue Acts. 

ARTIcLE 5o8: Business leagues, chambers of IX-47 — 4840 
commerce, real estate boards, and boards of I. T. 2MO 
trade. 

REVENUE ACT OI' 1928 AND PRIOR REVENUE ACTS. 

The 'll Association wss incorporated to promote an enlnrged 
acquaintance nnd a more friendly intercourse nmong its members, 
und in all reasonable. lawful, and proper mays to promote the 
best interests of the radio inilustry. It maintains u committee to 
supervise the exchange of credit information for the benefit of 
members. The information is not general but represents only an 
interchange among members and only concerns trade matters of 
such members. The information is not available to any outside 
p&rson or other interest. The association does not engage in any 
business for profit. 
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Held, that the organization is exempt from taxation under 
section 103(7) of the Revenue Act of 1928 and the corresponding 
provisions of the prior Revenue Acts. 

The purpose of the M Association is to "promote an enlarged 
acquaintance and a more friendly intercourse among its members, 
and in all reasonable, lawful, and proper ways to promote the best 
interests of the radio industry. " Its actual activities consist of a gen- 
eral promotion of the radio industry; the exchange of credit infor- 
mation among its members; the adjustment of disputes among the 
radio trade through a " fair trade practice committee "; the fostering 
of a code of ethics and business through national exhibits; the main- 
tenance of a traKc department and a merchandising bureau; and 
various other activities for the general good of the radio industry. 
Its income is derived from initiation fees, membership dues, proceeds 
from radio trade shows, d. istribution of booklets, etc. 

The association maintains a credit committee to supervise 
the exchange of credit information for the benefit of members. 
This information is not general but represents only an interchange of 
information among members and only concerns trade matters of 
such members. It is available only to the members of the association 
upon request and without charge. This information is not under any 
circumstances available to any outside person or other interest. 
The activities of the credit committee are incidental to the opera- 
tion of the association as a business league. The association does not 
engage in any business for profit and no part of its income inures 
to the benefit of any private shareholder or individual. 

In view of the foregoing, it is held that the M Association comes 
within the exempting provisions of section 103(7) of the Revenue 
Act of 1M8 and the corresponding provisions of the prior Revenue 
Acts. 

SECTION 105. — TAXAi3LE PERIOD EMBRACING 
YEARS WITH DIFFERENT LAWS. 

SEoTroN 105. 

REVENUE ACT OF 1928. 

IX — 31 — 4797 
G. C. M. 8156 

The taxpayer was incorporated January 2, 1929. Ets first return 
was filed for the fiscal vear ended June 30, 1929, the tax being 
computed at the rate of 12 per cent. Subsequently, Congress by 
joint resolution reduced the rate of tax on the net income of cor- 
porations from 12 per cent to 11 per cent for the calendar year 
1929. The taxpayer contends that the tax should be recomputed 
at the rate of 11 per cent. 

Held, the proper recomputation requires the use of both the 12 
per cent rate and the 11 per cent rate in conformity with section 
105 of the Revenue Act of 1928. The tax for the fiscal year ended 
June 30, 1929, should first be computed as if the entire income 
were received during the calendar year 1928, and the tax attrib- 
utable to that year is 6/12ths of that amount. The tax should 
then be computed as if the entire income were received during the 
calendar year 1929, and the tax attributable to that year is 6/12ths 
of that amount. The sum of the taxes attributable to each cal- 
endar year as so computed constitutes the tax for the fiscal year. 
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An opinion is requested as to the proper method of' computing the 
tax in the case of a corporation which was incorporated January 2, 
1929, and established a Qscal year ended June 30. 

It appears that tlie taxpayer filed its first income tax return in 
due course, including income received from January 2, 1929, the 
date of incorporation, to June 30, 1020, and computed its taz liabil- 
ity at the rate of taz then in efi'ect in the case of corporations, which 
was 12 per cent. Subsequently, Congress by joint resolution known 
as Ii. J. Res. 133 reduced the rate of tax on the net income of' cor- 
porations from 12 per cent to 11 per cent for the calendar year 
1929. Accordingly, the collector of internal revenue recomputed 
the tax in accordance with the provisions of section 105 of the 
Revenue Act of 1028, which outlines the method of computing the 
tax v hen the taxable period embraces years with difi'erent laws. 
The application of that method required the use of the 12 per cent 
rate and the 11 per cent rate in the recomputation of the tax. The 
taxpayer contends that section 105 of the Revenue Act of 1928 is 
not applicable, ancl that the tax should be recomputed at the rate 
of 11 per cent. 

Section 105 of the Revenue Act of 1928, relating to a "taxable 
period embracing years with difi'erent laws, " provides that if it is 
necessary to compute the tax for a period beginning in one calendar 
year (hereinafter called "first calendar year ") and ending in the fol- 
lowing calendar year (hereinafter called "second calendar year ") 
and the law applicable to the second calendar year is c[i8ercnt from 
the law applicable to the first calendar year, then the tax for the period 
ending during the second calendar year shall be the sum of (1) the 
same proportion of a tax for the entire period, determined under the 
law applicable to the first calendar year ancl at the rates for such 
year, ivhich the portion of such period falling within the first 
calendar year is of the entire period; and (2) the same proportion of 
a tax for the entire period, determined under the law applicable to 
the second calendar year and at the rates for such year, which the 
portion of such period falling within the second calendar year is of 
the entire period. 

Inasmuch as the taxpayer was incorporatecl January 2, 1029, and 
established June 30 as the end of its fiscal year, its first return is 
for the full 12-month period July 1, 1028, to June 30, 1929, although 
the return only included income received from January 2, 1920, to 
June 30, 1020. (See Ban7eers Trust Co. v. Bouers, 295 Fed. , 89, 
T. D. 3547, C. B. III — 1& 237; 6. C. M. 5605) C, B. VIII — 1) 285; 
Louis Hymel P/anting cf", . lIanufacturing Co. v. Commissioner, 5 B. 
T A. 

y 010y C B VII ly 15 j I T 2230~ C B IV 2y 58 j 6, C M, 2292, 
C. B. VI — 2, 78; 6. C. M. 2080, C. B. VI — 2, 288; and I. T. 2476, C. B. 
VlII — 2, 130. ) 

In view of the fact that H. J. Res. 133 was effective only for the 
calendar year 1020 and the return filed by the taxpayer was for the 
full fiscal year of 12 months ended June 30, 1929, it is necessary to 
compute the tax for a period beginning in one calendar year and 
ending in the following calendar year. As the tax rates in effect 
for the second calendar year are different from the rates of tax in 
efi'ect for the first calendar year, section 105 of the Revenue Act of 
1028 must be applied in the instant case. The rates of taz form a 
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part of the tax law, and as the rates of tax were changed by a ]oint 
resolution of Confess, which was approved by the President 
December 16, 1929, it must be concluded that the instant case 
involves a "taxable period embracing years with different laws. " 

A. pplying the foregoing principles and the provisions of section 
105 of the Revenue Act of 1928 to the instant case, the tax for the 
fiscal year ended tune 80, 1929, should first be. computed as if the 
entire income were received during the calendar year 1928, and the tax 
attributable to the year 1928 is 6/12ths of that amount; the tax 
should then be computed as if the entire income were received. dur- 

ing the calendar year 1929, and the tax attributable to 1929 is 6/12ths 
of that amount; the amounts of tax attributable to each year, as so 
computed, should be added together, and the total is the amount of 
tax due. 

C. M. CIIAREsT, 
General C'ounce/, Bureau of Internal Revenue. 

SUPPLEMENT B. — COMPUTATION OF NET INCOME. 

SECTION 112. — RECOGNITION Or GAIN OR LOSS. 

ARTIUI, E 574: Exchanges in connection with cor- 
porate reorganizations. 

IX — 85 — 4768 
I. T. 2542 

REVENI)E ACT OF 1998. 

In carrying out a plan for the acquisition by the M Company 
of stock of the N Company, the holders of the common stock of 
the latter company deposited 10F shares under a deposit agree- 
ment. The stock so deposited was transferred to the 0 Company, 
a new corporation, in exchange for its entire capital stock. The 
plan of reorganization between the 0 Compauy and the M Com- 
pany provided for transfer of the stock held by the former com- 
pany in the N Company to the M Company in exchange for the 
stock of thc latter company. The M Company stock uas distributed 
pro rata to the stockholders of the 0 Company in exchange for the 
0 Company stock held in deposit for them. 

Held, no gain or loss is recognized as the result of the transfer 
to the 0 Company of the stock of the N Company under section 
112(b) 5 of the Revenue Act of 1928 or as the result of the exchange 
by the 0 Company of the N Company stock for stock in the M 
Company under section 112(b)4 of the Revenue Act of 1928. 
No gain or loss is recognized, under section 112(b)8 of the Revenue 
Act of 1928, as the result of the exchange of M Company stock for 
the 0 Company stock held in deposit. 

Advice is requested relative to the effect for income tax purposes 
of the acquisition by the M Company of shares of stock of the N 
Company under the following circumstances: 

The M Company addressed a letter to the N Company, expressing 
the desire, and outlining a plan, to acquire 10y shares of the com- 
mon stock of the latter company. To carry out the plan of acquiring 
the stock the 0 Company was formed. Holders of the common stock 
of the N Company deposited such stock in the amount of 10@ shares 
under a deposit agreement, and the stock so deposited was trans- 
ferred to the O Company in exchange for its entire capital stock, 
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consisting of y shares, in accordance with the terms of the ORer and 
acceptance dated June —, 1930. The plan of reorganization between 
the 0 Company and the M Company provided for the transfer of the 
stock held by the former company in the N Company to the M Com- 
pany in exchange for stock of the latter company. The M Company stock was then to be distributed pro rata to the depositors in their 
capacity as stockholders of the 0 Company in exchange for the 
stock of the 0 Company held in deposit for them. The exchange 
was made on the basis of a fractional share of the — preference 
stock and — shares of common stock of the M Company for each 
share of the stock of the N Company so acquired. 

The 0 Company was an existing corporation at the date of the 
transaction and the transfer to it of the stock in the N Company is 
to be recognized and given efFect under the terms of the statute per- 
taining to such transfers. It is evident that the depositors of the 
stock of the N Company were in control of the 0 Company imme- 
diatel'y after the transfer of such stock to it in exchange for its own 
stock. No gain or loss should, therefore, be recognizeZ as the result of such exchange in accordance with section 112(b) 5 of the Revenue 
Act of 1928. 

The second transaction was that carried out under the plan of 
reorganization between the 0 Company and the M Company. In 
carrying out such plan the M Company acquired the 10@ shares of 
stock of the N Company, which constituted substantially all the 
assets of the 0 Company. This transaction was a corporate re- 
organization within the meaning of section 112(i) of the Act, to 
which both corporations were parties and, in accordance with section 
112(b)4 of the Act, no gain or loss should be recognized as resulting 
from this transaction. The depositors as the holders of the stock of 
the 0 Company, a party to a reorganization, having acquired in 
exchange for that stock stock in the M Company, a party to a 
reorganization, in accordance with the provisions of section 112(b) 3 
of the Act, no gain or loss should be recognized for income tax 
purposes as the result of such exchange. 

ARrrcLE 577: Definitions. 

REVENUE XCT OF 1928. 

IX — 43 — 4811 
6. C. M. 8565 

The M Company in 1928 had outstanding shares of voting com- 
mon stock and shares of nonvoting preferred stock. In 1928 the 
N Company acquired from the stockholders of the M Company all of the voting common stock, but none of the preferred stock, of 
the M Company, paying therefor cash to one stockholder, to some of 
the others its own common stocl onlv, and to the rest its own 
common and preferred stock. 

Because at least a majority of the nonvoting preferred stock 
was not acquired by the second company the transaction was not 
a reorganization within the meaning of section 112(i)1 of the 
Revenue Act oi' 1928, and the gain to the stockholders of the M 
Company is recognized. 

The M Company in the year 1928 had outstanding shares of voting 
common stock and shares of nonvoting preferred stock. The N Com- 
pany in 1928 acquired from the stockholders of the M Company the 
entire outstanding voting common stock of the M Company but 
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failed to acquire any of the nonvoting preferred stock. The consid- 
eration received for the common stock consisted of — shares of. 

common stock of the N Company, — shares of its preferred stock, 
and v dollars in cash. One of the stockholders of the M Company 
received all of the cash. Several other stockholders received both 
common and preferred stock of the N Company, while the rest re- 
ceived common stock only. 

It is the contention of the stockholders of the M Company (with 
the exception of the one who received all the cash) that the acquisi- 
tion. by the N Company of all the common stock of the M Company 
constituted a reorganization, and that recognition of gain or loss in 
the exchange by them of common stock in the M Company for pre- 
ferred and common stock of the N Company is prohibited. by section 
112(b)8 of the Revenue A. ct of 1928. The real issue in the case 
therefore, is whether the acquisition by one corporation of all o) 
the voting common stock, but none of the nonvoting preferred stock, 
of another corporation constitutes a reorganization within the mean- 

ing of section 112(i) 1 of the Revenue Act of 1928. 
The argument of the taxpayers may be condensed into the follow- 

ing four points: 
(1) That the word "reorganization" as used in the various Reve- 

nue Acts commencing with the Revenue Act of 1918 is not a legal 
term with a fixed meaning, but is a general term which covers all 
classes and kinds of corporate readjustments, and that, since it has 
no definite fixed meaning, the word is subject to the application. of 
rules of construction, one of those rules being that the interpretation 
given a word by the executive department under early A. cts is to be 
followed in construinp the word under later Acts. 

(2) That the word ' reorganization" used in section 202(b) of the 
Revenue A. ct of 1918 was interpreted by the Bureau of Internal 
Revenue to mean the acquisition. by one corporation of substantially 
all the voting common stock of another corporation. This is based 
on the statement in article 1567 of Regulations 45, 1920 edition, that 
the term "reorganization" included cases of corporate readjustment 
where stockholders exchanged their stock for the stock of a holding 
conipany, provided. the holding company' and the original corpora- 
tion were thereafter so closely related that the two corporations were 
afFiliated as defined in section 240(b) of the Revenue Act of 1918 and 
article 688 of Regulations 45, 1920 edition, and on the statement in 
article 688 of Regulations 45, 1920 edition, that the owning or con- 
trolling of 95 per cent or more of the "outstanding voting capital 
stock" would constitute an aiFiliation within the meaning of the 
statute. 

(8) That when Congress wrote into the Revenue Act of 1921 
a definition of the ambiguous word "reorganization, " it did not 
intend to exclude the meaning previously given the word by the 
Treasury Department, but merely intended. to extend the meaning 
so as to include cases where circumstances prevented one corporation 
from obtainino 95 per cent or more of the stock of another corpo- 
ration. The Congressional Record, volume 61, part 6, pages 6549 
and 6550, and volume 61, part 7, pages 6561 to 6567, is cited in 
support of this contention. 

(4) That as a consequence the word. "reorganization" used in sec- 
tion 112(i) of the Revenue Act of 1928 includes the case where one 
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corporation acquires all the voting common stock but none of the 
nonvoting preferred stock of another corporation, since that word 
inust be regarded as retaining under the Revenue Act of 1921 and 
subsequent Revenue A. cts the interpretation placed upon it by the 
Treasury Department in Regulations 45, 1920 edition. 

Careful study of the Congressional Record, wherein there is re- 
ported the discussion in the Senate of the clehnition of reorganiza- 
tions then proposed to be placed in the Revenue Act of 1921 (pages 
6561 to 6568, inclusive of volume 61, part 7, first session of the 
Sixty-seventh Congress), fails to disclose any intention on the part 
of Congress to retain in the meaning of. the word "reorganization" 
a transaction wherein one corporation acquired all the voting common 
stock, but none of the nonvoting preferred stock, of another cor- 
poration. It may be conceded that the Revenue Act of 1918 first 
mentioned a reorganization but failed to define that word, and that 
the definition given the word by the Bureau included the acquisition 
by one corporation of 95 per cent of the voting stock of another 
corporation. It does not follow from this, howe;er, that when 
Congress for the first time adopted in section 202 (c) 2 of the Revenue 
Act of 1921 a definition of the word "reorganization, " it intended to 
include without modification the concept of a reorganization pre- 
viously stated in Regulations 45. In this connection it must be noted 
tliat the definition of reorganization first proposed by the Senate 
Finance Committee in the form of an amendment to section 202 of 
H, R. 8245, and the definition proposed by Senator McCumber in the 
form of an amendment to the amendment, were stated by Senator 
Simmons (Congressional Record, volume 61, part 7, page 6568) 
and commented on as follows: 

Mr. SiMMoNs. If the Senator will pardon me a minute to make it clearer, in 
the amendment as it was originally reported by the committee this was the 
definition of "reorganization, " which meant nothing more than a mere exchange 
of stock. That is the purpose of this reorganization. It is a reorganization 
which means nothing more than a mere exchange of stock. When they defined "reorganization" in the amendment originally subinitteil by the committee, 
they defired it in this way: 

"The word 'reorganization, ' as used in this paragraph, includes a merger or 
consolidation (including the acquisition by oue corporation of substantially all 
the stock or substantially all the properties of another corporation). " 

The new amendment which it is proposed to insert reads in this way: 
"The word ' reorganization, ' as used in this paragraph, includes a merger or 

consolidation (including the acquisition by one corporation of at least a ma- 
joritv of the voting stock "— 

Not substantially all, but a majority of the voting stock- 
"and at least a majority of the total number of shares of all other classes of 
stock "— 

Not practically all, or substantially all, as in the original amendment ofiered 
by the committee, but merelv- 
"a majority of the voting stock and at least a majority of the total number of 
shares of all other classes of stock of another corporation, or of substantially 
all the properties of another corporation). " 

That is in the Gisjunctive, "or of substantially all the properties"; but when 
it comes to the stock, it is only necessary under this amendment that the acqui- 
sition by one corporatio~ shall be of practically one-half, while in the original 
amendment it was necessary for the corporation to acquire substantially all. 

Thus it is seen that the original amendment proposed by the com- 
mittee defined a reorganization as the acquisition Ly one corporation 
of substantially all the stock of another corporation. If that defini- 
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tion had fiinally been adopted it might possibly have been claimed 
that Congress included in the meaning of the word "reorganization" 
the concept of a reorganization previously stated by the Bureau in 
article 1567 of Regulations 45, since the proposed definition was 
simply a statement of one of the steps then necessary to create an 
afmiated status. On the contrary, however, Congress changed the 
definition so that the word " reorganization " included acquisition by 
one corporation not only of a majority of the voting stock but also 
a majority of all other classes of stock of another corporation. This 
change clearly shows that Congress intended not only to reject the 
definition of the word "reorganization" previously used by the Bu- 
reau, but also to adoyt a very difFerent definition, which required in 
addition to the acquisition by one corporation of at least a majority 
of the voting stock of another corporation, the acquisition of at least 
a majority of all other classes of stock of the other corporation. 
This added requirement was undoubtedly written into the Revenue 
Act to protect holders of nonvoting stock from being placed. in dis- 
advantageous positions through the formation of holding companies. 

See the discussion of that phase of the matter in the pages of the 
ongressional Record above cited. ) 
That this was the construction placed by the Bureau upon the 

definition of a reorganization contained in section o02(c)2 of the 
Revenue Act of 1991 is shown by article 1566(b) of Regulations 69. 
In paragraph (b) of that article the statutory definition of a re- 
organization was given; after it followed six illustrations of reorgani- 
zations. In the sixth illustration the requirement is specifically made 
that in order to constitute a reorganization there must be the acquisi- 
tion by one corporation of a majority of the voting stock and a 
majority of the total number of shares of ajl other classes of stock 
in the other corporation. That article did not include the case of the 
acquisition by one corporation of 95 per cent or more of the voting 
stock only of another coryoration, and the exclusion of that former 
concept of a reorganization has been continued in Regulations 65, 
69, and 74. In this connection it should be noted that in the statu- 
tory definition Congress saw fit, when referring to the amount of all 
other classes of stock to be acquired, to make use of the significant 
words "at least a majority. " The continued reenactment by Con- 
gress of the same statutory definition of reorganization gives to the 
interpretation stated by the Treasury Department in Regulations 69, 
and subsequent regulations, the status of a well-established principle. 

It should further be noted that in the Revenue Act of 1991 and all 
ensuing Revenue A. cts Congress has apparently regarded reorganiza- 
tions as tran. =actions requiring treatment difFerent from that accorded 
the subject of af]iliation of corporations. For example, in section 
902(c) 3 of the Revenue Act of 1921, wherein recognition of gain or 
loss was prohibited when one or more persons transferred property 
to a corporation and immediately thereafter were in control of the 
corporation, Congress specifically defined control as constituting the 
ownership of at least 80 per cent of th- voting stock and at least 80 
per cent of the total number of shares of all other classes of stock 
of the transferee corporation. In section 940 of the same Act, how- 
ever, Congress continued to require for afhliation either the owner- 
ship or control by one corporation of substantially all the stock of 
another corporation, or the ownership or control by the same in- 
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terests of substantially all the stock of two or more corporations. 
Practically the same distinction may be found in later Revenue Acts. 
Consequently the taxpayers may not successfully predicate an argu- 
ment in favor of the recognition of a reorganization in this case 
on an alleged inconsistency between the recognition by the Bureau 
of an afhliation between the M Company and the N Company and 
the refusal by the Bureau to concede that a statutory reorganization 
occurred. Congress itself has prescribed dijferent rules controlling 
reorganizations and a%1iations. 

For the foregoing reasons this oflice is of the opinion that the tax- 
payer's contentions can not be sustained. 

C. M. CHaREsT, 
General Counse/, Bureau o j Interna/ Revenue. 

SECTION 118. — BASIS FOR DETERMINING GAIN 
OR LOSS. 

ARTICLE 595: Property acquired by gift or trans- IX — 51 — 4870 
fer in trust on or before December 31, 1920. G. C. M. 8739 

REVENUE ACT OF 1928. 

Gain or loss from sale in 1928 of stock acquired by power of 
appointment exercised by will of the testator who died in 1927 must 
be determined under section 113(a)4 of the Revenue Act of 1928. 

An opinion is requested relative to the basis for determining gain 
or loss upon the sale of stock acquired under the circumstances here- 
inafter set out. 

A, a resident of the city of X, State of Y, on June —, 1927, trans- 
ferred certain personal property in trust to the M Company, a cor- 
poration, as trustee. By the terms of this trust, the trustee was to 
pay to the settlor, from the net income of the trust, certain amounts 
annually, and also certain other amounts set forth in the trust instru- 
ment. The trust was to terminate on June —, 1932, or on the death 
of the settlor. Upon the termination of the trust the trustee was to "set over and deliver the trust estate to the said settlor if he be 
living, or if he be dead, then to such persons and in such amounts as 
the settlor may by his last will designate. " 

On June —, 1927, A made his last will and testament, certain 
pertinent parts whereof read as follows: 

Clause 1: I have entered into a trust agreement, dated June —, 1927, con- 
veying certain property to the M Company in trust, by the terms of xvhich 
agreement I have provided that upon the termination of said trust the trustee 
shall convey, set over and deliver the trust estate to me, if I bc living, or if I be dead, then to such persons and in such amounts as I may by my last 
will designate. I now designate the following petsons and the following 
amounts as being the persons to whom and the amounts in which said trustee 
is to convey, set over and deliver said trust estate, if I die before said trusb 
shall terminate: 

paragraph 1. To my executors an amount sufiicient to pay all my just debts 
and funeral expenses and all inheritance, estate, transfer, succession and 
other taxes assessed by the United States Government, or any State of the 
United States, and pavable by them in accordance with any law or in accord- 
ance with the provisions of this will. 
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The will then made provision for a number of specific bequests 
of various amounts to various legatees and then made provision 
as follows: 

Paragraph 11. All of the balance of said trust estate created by said trust 
agreement of June —, 1927, if I shall at the time of my death leave surviving 
me a wife and/or issue, to them equally per capita, but if I leave no wife 
and/or issue surviving me then and iu that event unto B, absolutely and in 

fee simple. Should I leave no wife an. d/or issue and should B not survive 

me, then I desire that said balance of said trust estate go to my uncles, C, 

D, and E, and their descendants, and the descendants of my deceased uncles 

F and G, all equally per stirpes, and not per capita. 
Clause 4: I direct that all iuheritance, esi. ate, transfer or succession taxes 

assessed by the United States Govermnent or any State of the United States 
shall be paid by my executors, and no charge made against any of the specie 
legal. ees or appointees, so that the sums payable to the specific legatees and 

appointees shall be net to them. 
Cla. use 5: I hereby nominate and appoint B and the M Company, a corpora- 

tion of the city of X, State of Y, thc executors of this my last will and 

testament; and I give unto them as such executors the same powers and 

authority with reference to control, management and disposition of my estate, 
that I have given to them as trustees herein. And I direct that no bond be 

requirecl of thc said B as such coexecutor. 

A died on June —, 1997, leaving no wife and no issue. The wil] 

was admitted to probate on June —, 1927, letters testamentary issu- 

ing to the iiI Company and B, the taxpayer. 
Among the properties included in said trust were s shares of the 

capital stock of the N Company, which passed to the taxpayer 
pursuant to paragraph 11 of the will, hereinbefore quoted. The 
dividends on this stock were paid to and received by the trustees 

until the expiration of one year from the date of issuance of the 

letters testamentary to the executors, and thereafter were paid to 
the taxpayer. The shares of stock stood in the name of the trust 
until December —, 1998, when they were transferred to the taxpayer 
on the books of the corporation. On or about December —, 1998, 
the stock was sold by the taxpayer and. on that date the shares were 

transferred to the purchaser on the corporation's books. 
The taxpayer contends that he did not acquire the stock nor was 

it distributed to him until the certificates therefor were transferred 
to his name on the books of the corporation on December —, 1998, 
and that consequently the fair market value of the stock as of that 
date should be used as the basis for determining the gain or loss from 
the sale of the stock, and that inasmuch as the fair market value 

as of December —, 1M8, was identical with the price realized a few 

days later, no taxable gain accrued from the sale. 
The securities in question were sold in 1998. The basis of the 

stock for the purpose of determining gain or loss would be that pre- 
scribed by the provisions of the Revenue Act of 1928. 

The securities were acquired by the taxpayer not by bequest under 
the terms of the will of A. , but by virtue of the power of appoint- 
ment reserved by A. in the deed of trust, which power was exercised 
by A in his last will and testament referred to above. 

The estates created by the execution of a power take eKect precisely in the 
same manner ' * ~ as if created by the deed ~ich raised the power. 

(Sugden on Powers, pages 881, 388. ) 
Although the appointee survive the testator, yet he will only take 

from the time of the testator's death. v * ~ (Sugden on Powers, page 82T. ) 
Broadly speaking, the interests or estates created by the exercise of a power 

of appointment take eftect as if created by the instrument conferring the 
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power, and the appointee or beneQciary takes title under the donor and not the donee; but the appointed interests or estates vest only from the time rovided by the terms of the instrument of execution. (49 C. J. , page 130o; and 
ee Armor v. Frey, 2o8 Mo. , 447, 161 S, W. , 829; Ebersole v. N'cGrath, 271 Fed. , 995; In re Dows, 167 N. Y. , 227; Chanler v. Xelsey, 205 U. S. , 466. ) The appointments made would relate back to the instrument which created the power and the property given would pass, not under the will of the 

donee, but directly from the do~or as if the power and the will of the donor 
were incorporated in one instrument. ~ * " (Couvnan v. Classen, 144 Atl. , 867; and see Security Tr. d 8. Dep. Co. v. Ward, 98 Atl. , 885; IIcoper v. IIooper, 89 N. E. , 161; Iiarmon v. Weston, 102 N. E. , 470; Dea'ter v. Atty. Gen. , 112 N. E. 946; 0'1Veil v. Ross, 277 Pac. , 123. ) 

Section 118 (a) 4 of the Revenue Act of 1928 reads as follows: 
(a) Property acquired after February 88, 1919. — The basis for determining the gain or loss from the sale or other disposition of property acquired after 

February 28, 1918, shall be the cost of such property; except that— 
(4) Gift or transfer in trust before January 1, 1921. — If the&property was 

acquired by gift or transfer in trust on or before December 81, 19 0, the basis 
shall be the fair market value of such property at the time oi' such acquisition. The procisions of this paragraph shall apply to the acquisition of such, property interests as are spectfied in section $02 (e) of the Rece~nre Act of 1921, or in seo- 
tion 802(f) of the Reeenue Act of 192lq or the Revenue Act of 1926 (relating to 
property passing under power of appointment) regardless of the time of acqui- 
sition. [Italics supplied. ] 

Section 802 of the Revenue Act of 1926 reads as follows: 
The value of the gross estate of the decedent shall be determined by includ- 

ing the value at the time of his death of all property, real or personal, tangible or intangible, wherever situated- 

(f) To the extent of any property passing under a eneral power of ap- 
pointment exercised by the decedent (1) by will, or (2) by deed executed in 
contemplation of, or intended to take effect in possession or enjoyment at or after, his death, except in case of a bona fide sale for an adequate and full 
consideration in money or money's worth. 

Substantially the same language is contained in section 802 of the 
Revenue Act of 1924 and section 402 of the Revenue Act of 1921. 

Article 595(a) of Regulations 74 reads as follows: 
Property acquired by gift or transfer in trust on or before December 81, 1920. — (a) In computing the gain or loss from the sale or other disposition of 

property acquired by gift or by a transfer in trust on or before December 81, 
1920, the basis (except as stated in (b) of this article) shall be the fair mar- 
ket value of such property at the time oi acquisition. The provisions of this 
article shall apply to— 

(2) Such property interests as passed to the taxpayer under a general power 
of appointment exercised either by will or by deed executed in contemplation 
of death or intended to take effect in possession or enjoyment at or after death, 
regar&lless of whether such property interests were acquired by the taxpayer 
on or before December 81, 1920, or after that date. 

A will speaks as of the date of the death of the testator. A died 
on June —, 1927, so that the power was exercised as of that date, 
and that date must be deemed the date when the taxpayer acquired 
the securities which came to him by virtue of that power of appoint- 
ment reserved by A. and exercised by the will. (('ompare Bremster 
v. 0'age, 280 U. S. , 827, Ct. D. 148, C, B. IX — 1, 274; and see L& dwarf 
Z. Hancjf, L&'receptor, v. Commissioner, 17 B. T. A. , 464. ) 

For the foregoing reasons, this oflice is of the opinion that the 
basis for determining the gain or loss upon the sale of said 
stock must be determined in accordance with the provisions of sec- 
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tion 118(a)4 of the Revenue Act of 1928; that such basis was the 
fair market value of the stock at the time the taxpayer acquired the 
stock; and that such acquisition was as of the date of the death 
of A. , namely, on June —, 1927. 

C. M. CIIAREsT, 
Generat Crrwue/, Bureau of Internal Eeeenije. 

ARTIOLE 596: Property transmitted at death. 

REVENUE ACT OF 1928. 

Land contracts transmitted at death. (See I. T. 2547, page 120. ) 

SECTION 115. — DISTRIBUTIONS BY 
CORPORATIONS. 

ARTICLE 621: Dividends. 

REVENUE ACT OF 1928. 

IX — 88 — 4747 
6. C. M. 8175 

In 1928 the M Company distributed Bz dollars to its stock- 
holders. It had outstanding at the time y shares of common 
stock of a par value of $100, and coincident with the distribution 
the par value of the stock was reduced. At or about the same 
time the authorized common stock was increased to 10y shares 
without par value. Of that amount, Gy shares were exchanged for 
the p shares previously outstanding. The distribution on the 
common stock previously outstanding was separate and distinct 
from the change in the capital stock, and the amount distributed 
in cash was not received by the stockholders in conuection with 
the exchange of stock made in pursuance of certain refinancing 
involving the change in the capital stock. 

Held, the distribution is governed by section 115(a) and sec- 
tion 115(b) of the Revenue Act of 1928 and is ta~able as a divi- 
dend to the extent of the earnings or profits on hand which 
were accumulated after February 28, 1918. Any portion of the 
distribution in excess of such earnings or profits constitutes a re- 
turn of capital, and should be applied by the stockholders to 
reduce the cost or other basis of their stock. 

Recommended that I. T. 1888 (C. B. II — 2, 25) be revoked. 

An opinion is requested regarding the status, for income tax 
purposes, of the sum of 8z dollars which the AI Company dis- 
tributed to its stockholders in 1928. 

Action providing for the distribution under consideration was 
taken by the stockholders in meetings held on March 6 and March 
27, 1928. The corporation had outstanding at the time y shares of 
common stock of a par value of $100 a share, and coincident with 
the distribution the par value of the stock was reduced, first to 
$85 a share and then to $70 a share. A plan of refinancing was 
also carried out at or about the same time, in connection with which 
the authorized common stock was increased to 10y shares without 
par value. Of that amount, 6y shares were exchanged for the y 
shares previously outstanding. Although carried out at or about 
the same time, the distribution on the common stock previously 
outstanding was separate and distinct from the change in the capi- 
tal stock, and the cash distributed was not received by the stock- 
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holders in connection with the exchange of stock made in pursuance of the plan of refinancing involving the change in the capital stock as stated above. 
It is contended that the distribution is governed by section 115(g) of the Revenue Act of 1928, which provides as follows: 

SEO. 115. DIBTEIBUTIQNB BY CGRPosATIQNB. 
III 

(g) Redemption of stock. — If a corporiition cancels or redeems its stock (whether or not such stock was issued as a stock dividend) at such time and in such manner as to make the distribution and cancellation or redemption iu whole or in part essentially equivalent to the distribution of a taxable dividend, the amount so distributed in redemption or cancellatiou of the stock, to the extent that it represents a distribution of earnings or profits accmnulated after February 28, 1918, shall be treated as a taxable divide~d. In the case of the cancellation or redemption of. stock not issued as a stock dividend this sub- 
section shall apply only if the cancellation or redemption is made after ganuary 1, 1926, 

Section 115(g), supra, deals with the cancellation or redemption of 
corporate stock as ordinarily understood, i. e. , to complete cancella- 
tion or redemption, and does not refer to a mere reduction in the par value of stock. Accordingly, section 115(g) is not applicable to 
the distribution here under consideration. The distribution is, how- 
ever, governed by section 115(a) and section 115(b) of the Act, 
which provide, respectively, as follows: 

SEO. 115. DIBTBIBUTIoNB n Y CoEPoM TIoNB. 

(a) Definitio of dividend. — The term "dividend" when used in this title (except in section 208(a)4 and section 208(c)1, relating to insurance com- 
panies) means any distribution made by a corporation to its shareholders, whether in money or iu other property, out of its earnings or profits accumu- lated after February 28, 1913. 

(b) 8ourco of d(stribut(ons. — For the purposes of this Act every distribution is made out of earnings or profits to the extent thereof, and from the most recently accumulated earnings or profits. Any earnings or profits accumulated, or increase in value of property accrued, before March 1, 1918, may be distrib- uted exempt from tax, after the earnings and profits accumulated after February 28, 1918, have been distributed, but any such tax-free distribution 
shall be applied against and reduce the basis of the stock provided in =ec- tion 113. 

Under sections 115(a) and 115(b), supra, the distribution in the 
instant case is taxable as a dividend to the extent of the earnings or 
profits on hand which were accumulated after February 28, 1913, ' 
and any portion of the distribution in excess of such earnings or 
profits constitutes a return of capital, and should be applied by the 
stockholders to reduce the cost or other basis of their stock. 

In I. T. 1833 (C. B. II — 2, 25), a case arisinq' under the Revenue 
Act of 1921, it was held that a distribution similar to that under 
consideration in the instant case was governed by section 202(c)2 
of the Revenue Act of 1921 and by section 202(e) of the Revenue 
Act of 1921, as amended by the Act approved March 4, 1923. I. T. 1833 reads as follows: 

The stockholders of the M Company adopted a resolution in 1928 reducing the capital stock of the company from 10' dollars to 5E dollars and reducing 
the par value of the stoclr from 29 dollars to y dollars, leaving the nuinber of outstanding shares the same. It was further resolved that the reduction of capital stock be effected by paying in cash, out of the capital assets of the 
corporation, the sum of 5z dollars per share at such time and in such manner 
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as the board of directors may determ ne. In pursuance of this resolution og 
the stockholders, the board of directors resolved that the proper ofilcers of 
the corporation pay to the stockholders on each share held by them 5g dollars 
in cash on presentation of their stock certificate for indorsement thereon as 
to the reduction of the capital stock. 

Held, that the distribution should not be treated as a dividend for income 
tax purposes but that the transaction constitutes a recapitalization of the 
M Company under the provisions of sectio~ 202(c)2 of the Revenue Act of 
1921, and that any gain realized by the stockholders determined in accordance 
with the provisions of section 202(e) of the Revenue Act of 1921, as amended 

by the Act of March 4, 1929, constitutes taxable income to them for normal and 
sur tax purposes. 

Section 202 of the Revenue Act of 1921, as amended. by the A. ct of 
March 4, 1928 (eRective January 1, 1923), provides in part as 
follows: 

(c) For the purposes of this title, on an exchange of property, real, per- 
sonal or mixed, for any other such property, no gain or loss shall be recognized 
unless the property received in exchange has a readily realizable market value; 
but even if the property received in exchange has a readily realizable market 
value, no gain or loss shall be recognized— 

(2) When in the reorganization of one or more corporations a person receives 
in place of any stock or securities owned by him, stock or securities in a corpora- 
tion a party to or resulting from such reorganization. The word "reorganiza- 
tion, " as used in this paragraph, includes a merger or consolidation (including 
the acquisition by one corporation of at least a majority of the voting stock 
and at least a majority of the total number of shares of all other classes of 
stock of another corporation, or oi' substantially all the properties of another 
corporation), recapitalization, or mere change in identity, form, or place of 
organization of a corporation, (however eifected); 

(e) Where property is exchanged for other property which has no readily 
realizable market value, together with money or other property which has a 
readily realizable market value, then the money or the fair market value of 
the property having such readily realizable market value received in exchange 
shall be applied against and reduce the basis, provided in this section, of the 
property exchanged, and if in excess of such basis shall be taxable to the 
extent of the excess; but when property is exchanged for property specified 
in paragraphs (1), (2), and (g) of subdivision (c) as received in exchange, 
together with money or other property of a readily realizable market value 
other than that specified in such paragraphs, the amount of the gain resulting 
from such exchange shall be computed in accordance with subdivisions (a) 
and (b) of this section, but in no such case shall the taxa. ble gain exceed the 
amount of the money and the fair market value of such other property received 
in exchange. 

Even though it be conceded that a reduction in the par value of' 
stock of a corporation constitutes a "recapitalization" under section 
202 (c) 2 of the Revenue Act of 1921, supra, and under section 112(i) 1 
of the Revenue Act of 1928, the mere reduction of the par value of 
corporate stock (whether or not such reduction is indorsed on the 
stock certificates) and a cash distribution to the stockholders in the 
amount of the reduction in par value of the stock, can not properly 
be considered an exchange of stock for stock and money under sec- 
tion 202(e) of the 1921 Act, as amended, supra, or under section 
112(c) 1 of the Revenue Act of 1928. 

It is accordingly the opinion of this oflice that I. T. 1883 is erro- 
neous, and it is recommended that the same be revoked. 

C. M. CHAREsT, 
General Counsel, Bureau of Inferna/ Revenue. 
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SECTION 116. — EXCLUSIONS FROM GROSS INCOME. 

ARTICLE 648: Compensation of State OScers 
and employees. 

IX — 46 — 4885 
Mim. 8888 

Taxability of compensation received by oificers and employees of 
a State or yolitical subdivision thereof, for 1926 and subsequent 
years. 

TREASITRZ' DEPARTMENT, 
OFFICE OF CO3IMISSIONER OF INTFMNAL REVENr E, 

Washington, D. C. , Octobe~ o~, 1MO. 
Collectors of Internal Revenue, Internal Revenue Agents in Charge, 

and OtTier Overs and Employees of the Bureau of Internal 
Eevenue Concerned: 

In order to insure greater uniformity in the administration of the 
Revenue Acts in regard to the imposition of the Federal incon&e tax 
upon the compensation received by OScers and employees of a State, 
or its political subdivisions, it is desired to direct attention to the 

rovisions of article 88 of Regulations 69, article 648 of Regulations 
4& the rulings of this ofIice, and to some court decisions which pertain 

to the subject. 
The articles of the regulations ref'erred to above contain substan- 

tially the same provisions. A. rticle 648 of Regul. . tions 74 reads in 
part as follows: 

Comyensation paid to its oificers and employees by a State or political sub- 
division thereof for services rendered in counection with the exercise of an 
essential governmental function of the State or political subdivisio~, including 
fees received by notaries public commissioned by States, is not taxable. Com- 
pensation received for services rendered to a State or political subtlivision 
thereof is included in gross income unless (a) the person receives such com- 
pensation as an ofiicer or employee of a State or political subdivision, and (b) 
the services are rendered in connection with the exercise of an esseutial gov- 
ernmental function. The commissions of receivers appointed by State courts 
are subject to tax for 1928 and subsequent taxable years. 

An ofiicer is a person who occupies a position in the service of the State or 
political subdivision, the tenure of which is continuous and not teruporary aud 
the duties of which are established by law or regulations and not by agree- 
ment. An employee is one whose duties consist in the rendition of prescribed 
services and not the accomplishment of specific objects, and ~hose services are 
continuous, not occasional or temyorarv. 

States and political subdivisions thereof have a dual character 
and possess two ldnds of power — one that is governmental and pub- 
lic and one that is proprietary and private. In the exercise of the 
former, the State and its political subdivisions are clothed with 
sovereignty. In the exercise of the latter power they are treated as 
private individuals. (Collector v. Day, 11 Wallace, 118;, ~'outh 
Carolina v. U. S, , 199 U. S. , 487. ) In the case of South Carolina v. 
U. S. , supra, the court, among other things, said: 

It is also worthy of remark that the cases iu which the invalidity of a Fed- 
eral tax has been afilrmetl were those in which the tax was attempted to be 
levied upon property belouging to the State, or oue of its municipalities, or 
was a charge upon the menus aud instrumentalities emploved by the State, in 
the discharge of its ordinary functions ns a government. 

The court then cites Veazie Banls v, Fenno (8 Wall. , 588), Col- 
lector v. Day (11 0 all. , 118), and U. S. v. E. B. Co. (17 4' all. , 822), 
to the same effect, and continues: 

86042' — 81 — 10 
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These decisions, ~bile not controlling the question before us, indicate that the 
thought has been that the exe«option of State agencies and instrumentalities 
from national taxation is limited to those which are of a strictly governmental 
character, and does not extend to those which are used by the State in the 
carrying on of an ordinary private business. 

It is seen, therefore, that for an individual's compensation for 
1925 and subsequent years received from a State or any of its politi- 
cal subdivisions to be exempt from the Federal income tax, it, must 
be shown (1) that he is an ofhcer or employee of the State or politi- 
cal subdivision and (2) that his services are rendered in connection 
with the exercise of an essential governmental function. (Sol. Op. 
152, C. B. II-2, M. ) The exemption exists not for the benefit of the 
individual but to prevent the Federal Government from interfering 
with the exercise by the State, or its political subdivision, of its 
sovereign powers. 

The terms "ofhcer" and "employee" have been judicially de6ned 
many times. In the case of Mctcalf «jk Eddy v. Mitchell (269 U. S. , 
514, T. D. 3824, C. B. V — 1, 218), the plaintiffs below were consulting 
engineers, who, either individually or as copartners, were profession- 
ally employed to advise States or subdivisions of States with refer- 
ence to proposed water supply and sewage disposal systems. The 
Supreme Court said: 

We think it clear that neither of the plaintiffs in error occupied any official 
position in any of the undertakings to which their writ of error in No. 183 
relates. They took no oath of office; they were free to accept any other con- 
current employment; none of their engagements was for work of a permanent 
or continuous character; some were of brief duration and some from year to 
year, others for the duration of the particular work undertaken. Their duties 
were prescribed by their contracts and it does not appear to what extent, if 
at all, they were defined or prescribed by statute. 

An oiiiee is a public station conferred by the appointment of government. 
The term embraces the idea of tenure, duration, emolument and duties fixed 
by law. Where an office is created, the law usually fixes its incidents, includ- 
ing its term, its duties and its compensation. (U. 8. v. Hart«ceu, 6 Wall. , 38o; 
Hall v. Wisconsin, 103 U. S. , 5. ) The term "officer" is one inseparably con- 
nected with an office; but there was no oifice of sewage or water supply expert 
or sanitary engineer, to which either of the plaintiffs was appointed. The con- 
tracts with them, although entered into by authority of law and prescribing 
their duties, could not operate to create an oifice or give to plaintiffs the 
status of officers. * * * There were lacking in each instance the essential 
elements of a public station, permanent in character, created by law, whose 
incidents and duties were prescribed bv law. 

Nor do the facts stated in the bill of exceptions establish that the plaintiffs 
were "employees" within the meaning of the statute. So far as appears, 
they were in the position of independent contractors. The record does not 
reveal to what extent, if at all, their services were subject to the direction or 
control of the public boards or officers engaging them. In each instance the 
performance of their contract involved the use of judgment and discretion 
on their part and they were required to use their best professional skill to brin about the desired result. This permitted to them liberty of action 
which excludes the idea that control or right of control by the employer which 
characterizes the relation of employer and employee and differentiates the 
employee or servant from the independent contractor. (Ckicago, Rock Islar«d 
«6 Pacific Ry. Co. v. Bond, 240 U. S. , 449, 456; Standard Oil Co. v. Anderso& 212 U. S. , 215, 227. ) 

Just what instrumentalities of a State or its political subdivision 
are exempt from taxation by the Federal Government can not be 
stated in terms of universal application. But the Supreme Court 
of the United States has repeatedly held that those agencies through 
which the State or its subdivision immediately or directly exercises 
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its sovereign powers are immune from the taxing power of the 
Federal Government. It may be admitted that the reserved rights 
of the States, such as the right to pass laws& to give effect to laws 
through executive action, to administer justice through the courts 
and to employ all necessary agencies for the legitimate purposes of 
State government, , are not the proper subjects of the taxing power 
of Congress. (Veaeie Bank v. Fenno, 8 Wall. , 588. ) When, how- 
ever, the question is approached from the other end of the scale, 
it is apparent that not every person who uses his property or de- 
rives a profit in his dealings with the government of the State or its 
political subdivisions may clothe himself with immunity from taxa- 
tion on the theory that either he or his property is an instrumentality 
of government within the meaning of the rule. (See Thomson v. 
Pacifi'c Railroad, 9 Wall. , 579; Railroad Co. v. Peniston, 18 Wall. , 
5; Baltimore Shipbui7dinrf ck Dry Dock Co. v. Baltimore, 195 U. S. , 
875. ) As cases arise lying between the two extremes, it becomes 
necessary to draw the line which separates the activities having 
some relation to government, which are nevertheless subject to taxa- 
tion, from those which are immune. There is, however, no formula 
of universal application which can be used in determining the 
question. There can only be applied the guiding principle due to 
the essential requirement of our constitutional system that the Fed- 
eral Government must exercise its authority within the territorial 
limits of the States, but it must administer its affairs within its 
own sphere and not unduly interfere with the exercise by the State 
or its subdivisions of their sovereign powers. Taxation afiects in 
some measure the cost of operation of the government of the State 
or its political subdivisions, but the limitation on taxation can not 
be so varied or extended as seriously to impair either the taxing 
power of the government which imposes the tax or the appropriate 
exercise of the functions of the government aiTected by it. (See 
South Carolina v. U. S. . supra. ) 

In the case of Flint v. Stone Tracy Co. (220 U. S. , 107), the 
Supreme Court said: 

It is no part of the essential governmental functions of a State to provide 
means of transportation, supply artificial light, water and the like. These 
ob„'ects are often accomplished through the medium of private corporations, 
and, though the public may derive a benefit from such operations, the com- 
panies carrying on such enterprises are, nevertheless, private companies, whose 
business is prosecuted for private emolument and advantage. For the purpose 
of taxation i:hey stand upon the same footing as other private corporations 
upon which special franchises have bren conferred. 

The true distinction is between the attempted taxation of those operations 
of the States essential to the execution of its governmental functions, and ichich 
the State can only do itself, and those activities which are of a private charac- 
ter. The former, the United States may not interfere with by taxing the 
agencies of the State in carrying out its purposes; the latter, although regulated 
by the State, and exercising delegated authority, such as the ri ht of eminent 
domain, are not removed from the field of legitimate Federal taxation. [Italics 
supplied. ] 

In deciding whether or not any particular activity in which a State 
or its political subdivisions may be engaged is a governmental func- 
tion, the attitude of the Federal rather than the State authorities 
should govern. (See St. Louis Cotton Compress Co. v. Arkansas, 
260 U. S. , 846; Boston ck 3faine Railroad v. U. S. , 265 Fed. , 578, 
T. D. 3004; Boise Title ck Trust Co. v. Evans, 295 Fed. , 228, T. D. 
8551 I C. B. III-1, 504]. ) 
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street raihjays. — While the operation of a street railway may be 
a public necessity, it is not an instrumentality of the city in the, dis- 
charge of its ordinary functions as a government. If it is not an 
instrumentality of government, it is not, in accordance with the 
decisions quoted above, removed from the sphere of Federal taxation, 
and the compensation of the oKcers and employees thereof must, be 
included in gross income. (See Sol. Op. 152, C. B. II — 2, -98; S. M. 
2282, C. B. III — 2, 88; I. T. 2405, C. B. VII — 1, 72; City of 8eattle 
et al. v. Poe, Collector, et al. , 4 Fed. (2d), 276, T. D. 8701, C. B. 
IV — 1, 290. ) 

Watericorks — light and poioer plants. — For reasons similar to 
those stated in the above-cited cases, it is held that the supplying of 
water, light and power to the inhabitants of a community and the 
operation o) refrigerating plants constitute the discharge of a pro- 
prietary function, and the compensation of the oScers and employees 
of such plants is subject to the Federal income tax except such as 
are employed in the sewerage department and the department sup- 
plying water to the fire department of the city, as the operation of 
a sewerage department and a fire department constitutes the discharge 
of an essential governmental function. (See S. M. 2282, C. B. III — 2, 
88 I I T 2824' C B V 2 81 j I T 2405' C B VI I 1) 72 j City of 
Winona v. Botzet, 169 Feb. , 821. ) 

8tate banks. — The operation of a State bank has also been held to 
be the discharge of a proprietary function and, therefore, the com- 
pensation of its ofEcers and employees is subject to tax. (The Bunk 
of North Dakota v. Gnnder Olson, Collector, 88 Fed. (2d), 848. ) 

Harbors. — The construction, ownership, and operation by a State, 
or its political subdivisions, of wharves, piers, elevators, terminals, 
icing plants, tramways, and warehouses and railroad connections 
between docks, piers, and other port structures and main line tracks 
and other port facilities to promote shipping and commerce are held 
to be the exercise of a proprietary and not an essential governmental 
function. (S. M. 2282, C. B. III — 2, 88; Packet Co. v. E'eokuk, 95 
U. S. , 80. ) The compensation of oKcers and employees engaged in 
these activities and of harbor pilots is taxable. (See rulings on 
pilots in C. B. VI — 2, pages 89 to 58. Also Geo. A. Beio v. U. 8. , 85 
Fed. (2d), 977 [Ct. D. 144, C. B. IX — 1, 252]. ) 

Appointees of 8tate courts. — As a general rule the tenure of oflice 
held by masters appointed by State courts to hear and report on 
specific cases, by receivers, auditors, examiners, guardians of estates 
of incompetent persons, and appraisers is not of suincient duration 
to warrant considering them o%cers of a State or its political sub- 
divisions, and their duties are not such as to constitute them em- 
ployees thereof. Their compensation is, therefore, subject to tax. f 
I T 1245)C 

BE 

1�)108) 
I T 1805~ CB I 1&104) I T 2080) 

B. 111-1& 117; S. M. 5 87, C. B. V-1, 222. ) 
In the case of Philippiis W'. Driller v. B. D. 3fcCaughn, Collector 

(22 Fed. (2d), 165) (affirmed 27 Fed. (2d), 128 [T. D. 4241, C. B. 
VII — 2, 266]), the court stated as follows: 

The compensation must not merely come to a State ofhcer or 
employee, but it inust come to him from the State, to be exempt. Unless this 
second line is drawn, and drawn where we have drawn it, it is difGcult to 
determine where it should be drawn. A moment's thought will bring to mind 
scores of instances in which the recipient might well be held to be such "ofQcer 
or employee, " but in which the compensation does not come directly or in- 
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directly from the State, otherwise than in the sense that he would not be in 
the enjoyment of it, were it not for the relation of officer or employee of the 
State which he enjoys. 

Here what the plaintiff receives comes wholly from the surety companies 
upon whose financial resources he reports. It is true the corporation does 
not pay it directly to him, but to the clerk of court, from whom he receives 
it ¹ * ¹ 

State) county, and nrunicipal hospitals. — Where the use of the 
facilities of the hospital is not limited to charity patients but it 
receives and treats other patients for pay, even though it charges 
for such services onlv the actual cost thereof, the operation of such 
hospital is held to be the exercise of a proprietary function. The 
compensation of the officers and employees of such an institution is 
subject to tax. (I. T. 2357) C. B. VI — 1) 52. ) 

Public parLs and playgrounds. — A. city in maintaining parks and 
recreation playgrounds is not acting in a governmental capacity. 
The compensation of oKcers and employees received in connection 
with such activities is taxable. (Augustine v. Tourn of Br'ant, 249 
X. Y. ) 108, 163 X. E. , (M. ) 

levigation districts. — Functions of irrigation districts are pro- 
prietary rather than governmental and the compensation paid to 
individuals for services rendered to such districts is subject to tax. 
(Based upon principle enunciated in I'lint v. Stone Tracy Co. , 
supra. ) 

Rural credit boa) d. — The functions of a rural credit board have 
been held to be of a proprietary character and the compensation of 
its ofiicers and employees is, therefore, subject to tax. (S. (I. 5400, 
C. B. V-l, 37. ) 

Indepenrlent contractors. — Architects, engineers, lawyers, etc. ) who 
engage in private practice and who also serve the State or its political 
subdtvisions will, as a general rule, be held to be independent con- 
tractors on the authority of ~1letcalf c(; Eddy v. . 1litchell) supra; 1. C. 
E'reiplre v. Commissioner of Internal Revenue (M Fed. (2d), 594 
Ct. D. 114, C. B. VIII — 2, 287); David II. Blair, Commissioners oJ 
Internal Revenue, v. (Vary J. Byers, Executrix of Estate of II'o~oard 
1V. Byers (85 Fed. (2d), M6, Ct. D. 146, C. B. IX — 1, 247). Their 
compensation will, therefore. be subject to tax. 

Tax collectors. — Persons appointed to collect delinquent taxes are 
not ofBcers nor employees of a State or its political subdivisions and 
the compensation received for such services is subject to tax. (G. C. 
M. 800, C. B. V-2) 28. ) 

In the case of the Singer 3fanufacturing Co. v. Rahn (1M U. S. , 
518), the court said: 

the relation of master and servant exists whenever the employer 
retains the right to direct the manner in which the business shall be done, as 
well as the result to be accomplished, or, in other words, "not only what shall 
be done, but how it shall be done. " 

When a taxpayer claims the benefit. of an exemption from taxation, 
the burden is upon him to show clearly that he is within the exemp- 
tion claimed. (Phoenix Fir e and . liar inc Insurance Co. v. Tennessee, 
161 U. S. , 174; Chicago, Burl(' r gton (f Kansas City R. R. v. Guf fey, 
120 U. S. ) 560; . 1letcalf (f. Eddy v. . llitchell) 260 U. S. , 514 [T. D. 3824, 
C. B. V — 1, 218]. ) In regard, therefore, to the administrative difilcul- 
ties involved in cases where a State or its political subdivision engages 
in activities which are partly proprietary and partly governmental, 
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it can only be stated that it devolves upon the taxpayer to substantiate 
from some kind of records his division of his time between the two, 
such as the number of months, days, etc. , d. evoted to each. If he can 
furnish no basis for the division of his time or salary which appears 
at all reasonable, the total amount should be included in taxable 
income. In the case of a supervising official of such mixed activities 
it is suggested that there be furnished the appropriation made and 
used for each of the activities under his supervision as a possible 
guide to the apportionment of his salary to governmental and pro- 
prietary activities where his time is not devoted separately to each 
of the mixed activities. 

Correspondence and inquiries regarding this mimeograph should 
refer to tile number and symbols IT: E: RR. 

D~vin BURNET, Coins& stones. 

SUPPLEMENT D. — RETURNS AND PAYMENT OF TAX. 

SECTION 141. — CONSOLIDATED RETURNS OF CORPORA. - 
TIONS — 1929 A. ND SUBSEQUENT TA. XABLE YEARS. 

ARTici, z 42, REUULATioNs 75: Credit for foreign 
taxes. 

REVENUE ACT OF 1928. 

IX — 85 — 4764 
I. T. 2548 

In case the income and deductions of a foreign sudsidiary of 
the type specified in section 141(h) of the Revenue Act of 1928 are 
included in a consolidated return filed by a domestic corporation, 
the amount of taxes paid to a foreign country or to a possession 
of the United States by the foreign subsidiary will be treated the 
same as if it had been paid by the aililiated group or a domestic 
corporation. 

Advice is requested as to the applicability of section 181(f) of the 
Revenue Act of 1928, which'deals with the basis of computing the 
credit for taxes of a foreign subsidiary of which a majority of the 
voting stock is owned by a domestic corporation, and section 141(h) 
of the A. ct, which permits the inclusion in a consolidated return of 
the income and deductions of a 100 per cent owned foreign subsidiary 
incorporated under the laws of a contiguous foreign country, in the 
case where the income and deductions of a foreign subsidiary of the 
latter class are incorporated in a consolidated return. The specific 
question is whether in such a case the credit for foreign income 
taxes paid by the subsidiary is limited to the same proportion of 
the taxes against which the credit is taken which the amount of 
dividends received from the subsidiary bears to the amount of the 
entire net income of the parent company, as provided by section 
181(f), or whether the foreign income taxes paid by the subsidiary 
are subject to the limitations specified in section 181(b). 

Section 141(h) of the Revenue Act of 1928 reads as follows: 
Subsidiary formed, to comply totth, foreign Qio. — In the case of a domestic 

corporation owning or controlling, directly or indirectly, 100 per centum of the 
capital stock (exclusive of directors' qualifying shares) of a corporation organ- 
ized under the laws of a contiguous foreign country and maintained solely for 
the purpose of complying with the laws of such country as to title and operation 
of property, such foreign corporation may, at the option of the domestic cor- 
poration, be treated for the purpose of this title as a domestic corporation. 



In this connection attention is directed to article 42 of Regulations 
75, which reads as follows: 

The credit allowed a domestic corporation for taxes paid or accrued during 
the consolidated return period to any foreign country or to any possession of 
the United States (under section 181 of the Act) shall be computed and allowed 
as if the affiliate group were the taxpayer. 

Under the quoted provisions, in case the income and deductions of 
a foreign subsidiary of the type specified in section 141(h) are 
included in a consolidated return filed by a domestic corporatio~ 
the amount of taxes paid to a foreign country or to a possession of 
the United States by the foreign subsidiary will be treated the same 
as if it had been paid by the afiiliated group or a domestic corpora- 
tion. In such case the credit for foreign taxes will not be limited 
by the provisions of section 131(f), but the credit should be com- 
puted under the provisions of section 181 (a)1 and (b). 

SECTION 148. — INFORMATION AT SOURCE. 

ARTIGLE 811: Return of information as to pay- 
ments of $1, 500. 

(Also Article 812 and Article 817. ) 

IX — 49-4859 
T. D. 4302 

INCOME TAX. 

Articles 811, 812, and 817, Regulations 74, amended. 

TREAsVItY DEPARTMENT) 
OFHCE OF COMMISSIONER OF INTERNAL REVENCE& 

TVashington, D. C. 
To Collectors of Internal Revenue and Others Concerned: 

The first sentence of article 811, Regulations 74, as amended by 
Treasury Decision 4278 (C. B. VIII — 2, 138), is hereby further 
amended to read as follows: 

All persons making payment to another person of fixed or determinable 
income of $1, 500 or more in any calendar year must render a return thereof to 
the Commissioner for such year on or before February 15 of the following 
year, except as specided in articles 81~15. 

The second sentence of article 812 of Regulations 74. as amended 
by Treasury Decision 4278, is hereby furt7ier amended to read as 
follows: 

Heads of. branch oflices and subcontractors employing labor, who keep the 
only complete record of payments therefor, should file returns of information in 
regard to such payments directly with the Couimissioner. 

The last sentence of article 817, Regulations 74, as amended by 
Treasury Decision 4278, is hereby further amended to read as 
follows: 

Such fora]s accompanied by Form 1096 should be forwarded to the Com- 
missioner of Internal Revenue, Sorting Section, Washington, D. C. , on or before 
February 15 of each year. 

DAvm BvRNET, 
Commissioner of Internal Revenue. 

Approved December 2, 1930. 
A. %V. MELLON~ 

Seoretcmg of the Treasury. 
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ARrzcr, z 819: Return of information as to payments 
to employees. 

REVENUE ACT OF 1928. 

Amendment of article 812, Regulations 74. (See T. D. 4302, 
page 143. 

ARTzczE 817: Return of inforination as to foreign items. 

REVENUE ACT OF 1928. 

Amendment of article 817, Re~milations 74. (See T. D. 4302, 
page 143. 

ARTicLE 818: Information as to actual owner. 

REVENUE ACT OF 1928. 

IK — 39 — 4785 
I. T. 2545 

Article 818 of Regulations 74 has no application to cases where 
the actual owners of dividends on corporate stock are not known, 
and it is impossible for a broker, who is the record owner of the 
stock, to disclose the name of the actual owners. Such dividends 
(prior to the running of the State statute of limitations in f'avor 
of the broker) are not properly taxable as income to the broker. 

The broker having actual possession of the dividends should 
make a full disclosure to the Government of the names of the 
actual owners thereof, if and when the identity of the actual 
owners is discovered, or in the next information return made after 
the discovery of such identity. 

Prior to the discovery of the identity of the actual owners in 
such cases, the broker should execute Form 10S7, setting out 
therein the fact that it holds such dividends for parties whose 
identity is unknown and can not be established as a result of 
reasonable search and inquiry. The reason for the inability to 
establish such identity, as well as the efforts made in respect 
thereto, should also be stated. 

A. dvice is requested as to the treatment for income tax purposes 
of dividends received by a broker for the account of others and 
held by the broker pending the establishment of title by the actual 
owners. 

A revenue agent examined the partnership return of the M 
Brokerage Co. and. the returns of the individual partners for the 
year 1MB. In connection with his investigation the revenue agent 
raises the question as to whether the dividends received by the part- 
nership during the taxable year with respect to stock, the actual 
Owner of which is unknown, should be treated as income of the part- 
nership and taxed to the individual members accordingly. It is con- 
tended on behalf of the members of the partnership that dividends 
received under such circumstances are not the property of, or income 
to, the broker for the period. in question, and that, if the partnership 
should ever obtain title, it would only be after the running of the 
State statute of limitations in favor of the broker. It is stated that, 
as a matter of fact, in the case under consideration the partnership 
paid out a substantial proportion of such dividends to the actual 
owners shortly after the end of the year& when the names and 
addresses of the actual owners were ascertained. 
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It appears that frequentlv it is impossible for a broker to ascertain 
immediately the actual owners of stock, the record title of which is 
in the name of the broker. It further appears that generally de- 
mands for payment of the dividends are macle upon the broker by 
the actual owners of the stock within the first half of the year fol- 
lowing the year in which said dividends are paid to the broker, and 
that the dividends -are held by the broker in special accounts and are 
paid to the actual owners upon demand. In some cases, however, 
a certain portion of the dividends received by the broker is not 
demanded and paid in the following year, and the actual owners of 
the money never make demand. In cases where the actual ownership 
of the stock is not disclosed to the broker prior to the running of 
the State statute of limitation upon the right of the actual owner 
t& demand payment of dividends, it is conceded that such moneys 
would upon the happening of that event represent gain to the broker 
and should be reported as income. 

AVith respect to unidentified dividends (where the State statute of 
limitation has not run), information is requested as to the applica- 
bility and interpretation of article 81S, Regulations 74, which reacls 
in part as follows: 

Dividends on stock are prima facie the income of the record owner 
of the stocl-. Upon receipt of dividends by a record owner, he should immedi- 
ately execute Form 1087 to disclose the name and address of the actual oirner. 
Form 1087 should be filed with the Commissioner of Internal Revenue, Sortin 
Section, Washington, D. C. Unless such a disclosure is made, the record owner 
will be held liable for any tax based upon such dividends. (See article 881. ) 

It is well settled that as between the stockholder of record, who 
transfers his stock, and the transferee, who fails to have the transfer 
recorded on the corporate records, such transferee is the true owner 
of the stock a, nd chvidends declared thereon. (S. Il. 4281, C. B. 
IV — 2, 187, Richav'dson v. Shaw, 209 U. S. , 865. ) For collection of 
authorities see 14 C. J. , pages 752, 758, and 77S. See also Richa~Ch 
v. Robin (162 X. Y. , 12). 

After careful consideration of the matter, this once has reached 
the conclusion that the above-quoted article of the regulations has 
no application to cases where, as in the ins', ant case, the actual owners 
of the dividends are not known and it is impossible for the broker 
to disclose the name of the actual owners. Accorclin«ly, such divi- 
dends (prior to the running of the State statute of limitations in 
favor of the broker) are not properly taxable as income to the 
broker. 

It is evident, however, that the dividends are income to some one, 
and the broker having actual possession of same should make a full 
disclosure to the Government of the names of the actual owners 
thereof, if and when the identity of the actual owners is discovered, 
or in the next information return made after the discovery of such 
identity. 

Prior to the discovery of the iclentity of the actual owners in such 
cases, the broker should execute Form 10S7. setting out therein the 
fact that it holds such dividends for parties whose identity is 
unknown and can not be establishecl as a result of reasonable search 
and inquiry. The reason for the inability to establi. h such identity, 
as well as the efforts nlade in respect thereto, should also be stated. 
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SUPPLEMENT E. — ESTATES AND TRUSTS. 

SECTION 162. — NET INCOME. 

ARTIcr. z 868: Decedent's estate during administration. 

REVENUE ACT OF 1928. 

Land contracts transmitted at death. (See I. T. 2547, page 120. ) 

SUPPLEPIENT F. — PARTNERSHIPS. 

SECTION 185. — EARNED INCOME. 

ARTIczz 921: Earned income credit of partners. 

REVENUE A. CT OF 1928. 

IX — 49 — 4858 
I. T. 2551 

A partner's share of the net gain derived by the partnership from 
the sale of its capital assets and the interest. received by it from 
tax-exempt securities should be included in the total amount of a 
partner's profits from the partnership in computing his earned 
income from that source. 

A ruling is requested whether capital net gain and nontaxable 
income should be included in the partnership net profits in determin- 
ing the earned income of the partners, the business being one in 
which both personal services and capital are material income-pro- 
ducing factors. 

Section 81(a) of the Revenue Act of 1928 provides: 
For the purposes of this seetion— 
(I) ~ ~ ~ In the case of a taxpayer engaged in a trade or business in 

which both personal services and capital are material income producing fac- 
tors, a reasonable allowance as compensation for the personal services actually 
rendered by the taxpaver, not in ercess of SO per centunt of his share of the 
net proPts of such trade or business, shalt be considered as earned income. 
[Italics supplied. ] 

Section 185 of the Revenue Act of 1928 reads as follows: 
In the case of the members of a partnership the proper part of each share 

of the net income which consists of earned income shall be determined under 
rules and regulations to be prescribed by the Commissioner with the approval 
of the Secretary and shall be separately shown in the return of the partner- 
ship and shall be taxed to the Inember as provided in this supplement. 

The terms "profits" and "gains" have been treated as synony- 
mous. (See Lynch v. Bornby 247 U. S. , 889. ) In Law Opinion 
1061 (C. B. 4, 160) the term ' profits" is defined as any "returns 
on an investment, whether fiowing from the ownership of the prop- 
erty' invested in, or from the sale of such property. " In the same 
opinion is quoted, among other things, the following definition of' 
profit: 

the incomings of the concern after deducting the expenses of earn- 
ing them; income of whatever character it may be over and above the costs 
and expenses of receipt and collection: * ~ ~. (82 Cyc. , 585, 591. ) 

As Congress has usecl the term "net income" very meticulously 
throughout the A. ct whenever statutory taxable income is meant, it 
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is evident that the language of the Act in section 81(a) quoted 
above, namely, "the net profits of such trade or business, " can 
normally mean but one thIng, and that is the commercial or book 
profits rather than statutory net income or statutory net income less 
capital gains. Both the gain derived by a partnership from the 
sale of capital assets and the interest received by it from tax-exempt 
securities are a part of its commercial or book profits and are, there- 
fore, to be included in each partner's share of the "net profits of 
such trade or business. " This class of income should be included in 
the total amount of a partner's profits from the partnership in com- 
puting his earned income from that source. 

SUPPLEMENT H. — NONRESIDENT ALIEN INDIVIDUALS. 

SECTION 212. — GROSS INCOME. 

ARTIOLE 1042: Exclusion of earnings of foreign 
ships from gross income. 

INCOME TAX. 

IX — 87-4779 
T. D. 4299 

Exemption from taxation of earnings of ships documented under 
the laws of BraziL 

TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE~ 

W'ashington, D. C. 
To Collectors of Internal Revenue and Others Concerned: 

Sections 212(b) and 281(b) of the Revenue Act of 1928 provide 
that there shall be exempt from taxation the income of a nonresident 
alien or foreign corporation which consists exclusively of earnings 
derived from the operation of a ship or ships documented under the 
laws of a foreign country which grants an equivalent exemption to 
citizens of the United States and to corporations organized in the 
United States. 

Brazil grants an equivalent exemption to citizens of the United 
States and corporations organized in the United States. Accord- 
ingly, article 1042 of Regulations 74, as amended by Treasury Deci- 
sions 4269 (C. B. VIII — 2, p. 146) and 4289 (C. B. IX — 1, p. 160), 
is hereby further amended so as to include Brazil (from December 
80, 1928, only, when the Brazilian law, designated as Decree No. 
5628, went into efFect) in the list of countries which exempt from 
taxation so much of the income of citizens of the United States non- 
resident in such foreign countries and of corporations organized in 
the United States as consists of earnings derived from the operation 
of a ship or ships documented under the laws of the United States 
and to exclude Brazil (from December 80, 1928) from the list o) 
countries which do not grant such exemption. 

DAVID BURNET 
Cornrnissioner of Internal Revenue. 

A. pproved September 10, 1980. 
A. O'. MEI. I, oN, 

Secretary of the Treasury. 
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ARTIcI. E 1042: Exclusion of earnings of foreign 
ships from gross income. 

REVENUE ACT OF 1028. 

Under the proposed law of Ceylon (a British Crown colony), 
levying an income tax on revenues accruing to steamship companies 
whose vessels call at ports in Ceylon, that country does not satisfy 
the equivalent exemption requirements of section 212(b) and section 
281(b) of the Revenue Act of 1928. The reciprocal arrangement 
with Great Britain with respect to the exemption of ship earnings 
does not include the British dominions or the Crown colonies. 

SuPPLEMENT L. — ASSESSMENT ANn COLLECTION OF BEFICIENCIES. 

SECTION 275. — PERIOD OI LIMITATION UPON 
ASSESSMENT AND COLLECTION. 

SECTIoN 275. 
(Also Section 51, Article 881; or Section 822, 

Article 1257. ) 
Community property returns — Taxable years 1927 and 1928— 

Statute of limitations extended. 

IX — 80-4717 
Mim. 8815 

TREASURT DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENVE) 

W'ashington) D. C. , Zither 8, 1NO. 
Collectors of Internal Revenue) Internal Revenue Agents in Charge 

and other Officers and Employees of the Bureau of Internet 
Reventte Concerned: 
Reference is made to the joint resolution of the Congress (H. J. 

Res. 840) approved by the President June 16, 1980, which provides 
as follows: 

Resolped by the Senate and House of Representath)es of the United States 
pf Qn)erica in Congress assembled, That the 3-year period of limitation pro- 
vided in section 277 of the Revenue Act of 1926 upon the assessment of income 
taxes imposed by that Act for the taxable year 1927, and the 3-year period of 
limitation provided in section 284 of the Revenue Act of 1926 in respect of re- 
fund's and credits of income taxes imposed by that Act for the taxable year 1927 
shall be extended for a period of one year in the ease of any married individual 
where such individual or his or her spouse filed a separate income tax return 
for such taxable year and included therein income which under the laws of 
the State upon receipt became community property. 

SEc. 2. The 2-year period of limitation provided in section 275 of the Revenue 
Act of 1028 upon the assessment of income taxes imposed by Title I of that Act 
for the taxable year 1028, and the 2-year period of limitation provided in section 
322 of the Revenue Act of 1028 in respect of refunds and credits of income 
taxes imposed by that Act for the taxable year 1028 shall be extended for a 
period of one year in the case of any married individual where such individual 
or his or her spouse filed a separate income-tax return for such taxable year 
and included therein income which under the laws of the State upon receipt 
became community property. 

SEc. 3. The periods of limitations extended by this joint resolution shall, as 
so extended, be considered to be provided in sections 277 and 284 of the 
Revenue Act of 1926 and sections 275 and 322 of the Revenue Act of 1928, 
respectively. 

Sac. 4. Nothing herein shall be construed as extending any period of limita- 
tion which has expired before the enactment of this joint resolution. 
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The provisions of this joint resolution are applicable to the cases 
of married individuals for the taxable vears 1927 and 1928 where 
such individuals or their spouses fiiled separate income tax returns 
for such taxable years and included therein income which under the 
laws of the State upon receipt became community propertv. The 
States having community property laws are Arizona, California, 
Idaho, Louisiana, Nevada, Xew Mexico, Texas, and Washington. 

Under the provisions of the joint resolution, the periods of limita- 
tion for assessing taxes in the cases specified in the joint resolution 
for the taxable years 1927 and 1928 (including fiscal years ended 
during those years) are four years and three years, respectively, 
after the returns were filed; and the periods of limitation for allow- 
ing a refund or credit of taxes overpaid on such returns for those 
years, or for the filing of a proper claim therefor, are four years and 
three years, respectively, from the time the taxes were paid. Under 
the provisions of sections 275 and 322 of the Revenue Act of 1928, 
such periods of limitation for assessing taxes and allowing refunds 
and credits for the taxable year 1929 are two years. Consequently, 
the yeriods of limitation for all three taxable years will ordinarily 
expire during 1932. 

The provisions of the joint resolution are not applicable to cases 
in which an election was made to file a joint return but only to those 
cases in which, as stated in the joint resolution, separate returns 
were filed and community income was included therein. 

The community property income issue is now before the Supreme 
Court of the United States and a final decision is expected in ample 
time to permit an orderly adjustment of all community property 
returns within the periods of limitation as extended by the joint 
resolution, Pending such decision, the procedure set f or th in 
Mimeograph 3723 (C. B. VIII-1, 89) will be followed in the audit 
of separate returns reporting community income for 1927 and subse- 
quent taxable years. 

Correspondence and inquiries regarding this mimeograph should 
refer to the number and the symbols IT: E: RR. 

Roar. H. LUOAs, 
COmmiSmCmer. 

suPPLEMENT o. — OVERPAYlCENTB. 

SECTION 322. — REFUXDS AXD CREDITS. 
ARTrcLE 1257: Limitations upon the crediting and 

refunding of taxes paid. 
REVENuE ACT OF 1928. 

Extension of period of limitation in the case of community prop- 
erty returns for 1928. (See glim. 3815, page 148. ) 

AETrc~ 1257: Limitations upon the crediting and 
refunding of taxes paid. 

REVEXCE ACT OF 192S. 
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TITLE III. — AMENDMENTS TO 1926 INCOME TAX. 

SECTION 506. — WAIVERS AFTER EXPIRATION 
OF PERIOD OF LIMITATIONS. 

SECTION 506. IX — 50-486], 
G. C. M. 87m 

REVENUE ACT OF 1928. 

A waiver of the period of limitation upon the assessment of 
income tax for the fiscal year ended July 81, 1926, executed Febru- 
ary 21, 1980, the statutory period for assessment having expired 
December 15, 1929, is not a valid waiver of the statute of limita- 
tions for the assessment of the tax. 

An opinion is requested in the case of the M Company for the 
taxable year ended July 81, 1926, with respect to the following 
question: 

Whether a waiver of the period of limitation upon the assessment of income 
tax executed February 21, 1980, the statutory period for assessment for the 
vear mentioned having expired December 15, 1929, is a valid waiver of the 
statute of limitations for the assessment of the tax. 

The question arises in connection with the interpretation to be 
placed upon General Counsel's Memorandum 7515 (C. B. IX — 1, 171). 

In the General Counsel's memorandum referred to the question 
considered was whether overpayments of' tax applied as credits to 
an outstanding assessment duly made prior to June 2, 1924, and with 
respect to which a timely claim for abatement had been flie, were 
refundable, inasmuch as the credits were made after collection had 
become barred. In hoMing that the credits were not refundable, it 
was said in part as follows: 

The fact that the credits were made in part during the time that 
section 1106(a) of the Revenue Act of 1926 was in existence and the fact that 
the collection of the 1918 tax against which the credits were made was barred 
prior to the enactment of the Revenue Act of 1928 are considered to be 
immaterial. It is true that this office has expressed the opinion that a waiver 
executed by a taxpayer on March 8, 1926, after the statute of limitations upon 
assessment had run and after the date of the enactment of the Revenue Act 
of 1926, containing section 1106(a), is ineffective for the purpose of extending 
the period of limitation for assessment. (G. C. M. 5601, ) That memorandum, 
based upon the provisions of section 1100(o), is now believed to be erroneous, 
inasmuch as section 1106(a) of the Revenue Act of 1926 was retroactively 
repealed by section 612 of the Revenue Act of 1928 as of February 26, 1926. In 
effect, the law as it now stands is as though section 1106(a) had never 
existed. 

It is the opinion of this oifice, therefore, that an overpayment of tax for one 
year credited against an outstanding assessment of tax (duly assessed prior 
to June 2, 1924) for another year after the statutory period for collection oi 
the tax assessed had expired, whether the credit was made before or after the 
enactment of the Revenue Act of 1926, but not later than one year after the 
enactinent of the Revenue Act of 1028, against which assessment an abatement 
claim was filed by the taxpayer, can not legally be refunded because of the 
provisions of section 611 of the Revenue Act of 1928. General Counsel's 
Memorandum 5601 and all other memoranda inconsistent herewith are revoked. 
[Italics supplied. ] 

It will be noted that the foregoing memorandum, in so far as it re- 
lates to the validity of waivers, merely refers to waivers given during 
the time the provisions of section 1106(a) of the Revenue Act of 
1926 were in e6ect. That section has no bearing upon the question 
here involved. In the instant case the statutory period of limitation 
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did not expire until in December, 1929, which was after the enact- 
ment of the Revenue Act of 1928 and after section 1106(a) of the 
Revenue Act of 1926 had been repealed by that Act. Therefore, the 
question as to the validity of' the waiver referred to is governed en- 
tirely by the provisions of section 278 of the Revenue Act of 1926, 
as amended by section 506 of the Revenue Act of 1928. That section, 
as so amended, reads in part as follows: 

(c) Where before the expiration of the time prescribed in section 277 for 
the assessment of the tax, both the Commissioner and the taxpayer have con- 
sented in writing to its assessment af'ter such time, the tax may be assessed 
at a. ny time prior to the expiration of the period agreed upon. The period so 
agreed upon may be extended by subsequent agreements in writing made before 
the expiration of the period previously agreed upon. 

fc 

(f) Any agreement which would be within the provisions of subclivision (c) 
of this section but for the fact that it was executed after the expira- 

tion of the period of limitation extended by such agreement, shall be valid 
and effective according to its terms if entered into after the enactment of the 
Revenue Act of 1928 and before January 1, 1929. [Italics supplied. ] 

Under the provisions of subdivision (c), an assessment is author- 
ized after the expiration of the period prescribed in section 277 only 
where before the expiration of such period a consent in writing is 
entered into agreeing to a later assessment of the tax. Since the 
agreement here involved was executed after the expiration of the 
period of limitation prescribed in section 277, it is clear that there is 
no authority for the making of an assessment at this time pursuant 
to the provisions of paragraph (c). 

The only remaining question to be considered is whether the waiver, 
which would be within the provisions of subdivision (c) but for the 
fact that it was executed after the expiration of the period of limi- 
tation, is rendered valid and efFective according to its terms by virtue 
of the provisions of subdivision (f). But here again, it will be noted 
that the agreement was entered into after January 1, 1929, so that 
the agreement is not rendered valid under the provisions of that 
paragraph. It might be argued that the waiver must be considered 
valid since the statute does not specifically declare it to be invalid. 
But such a construction is untenable, for it not only fails to give any 
effect whatsoever to the word "before-" as used in subdivision (c), 
but renders the provisions of subdivision (f) surplusage. Waivers 
executed after the bar of the statute would, under such a construction, 
be valid, no matter when executed and regardless of the fiat of sub- 
division (f) as to when they shall be valid. It is obvious that such 
was not the intention of Congress. 

It is a well-settled principle of statutory construction that when a 
statute limits a thing to be done in a particular mode, it includes the 
negative of any other mode. (Raleigh ck 6~aston Railroad Co. v. 
Eeid, 18 Wall. , 269, 270; Scott v. Ford, 52 Or. , 288, 296; Botany 
W'oreted SA74 v V S ) 278 U S 

~ 
282' Ct' D 39y C B VIII ly 279 ) 

By construing subdivision (c) alone in the light of this principle, any 
agreement entered into after the bar of the statute is invalid. The 
plain purpose of subdivision (f) then is to render such agreements 
valid and effective according to their terms only in case8 ~here they 
are entered into before january 1, 1MB. From this it follows that 
any assessment marie at this time in the instant case would be "after 
the exoiration of the period of limitation" within the mesnino ~t 
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the statute, and that irrespective of the agreement entered into after 
J'anuary 1, 1929, the payment of such assessment would constitute an 
overpayment of tax and would be refundable upon the filing of a 
claim therefor in accordance with the provisions of section 607 of the 
Revenue A. ct of 1928. 

It is accordingly the opinion of tnis office that under the facts 
recited the waiver of the period of limitation upon assessment for 
the fiscal year ended July 81, 1926, is invalid. 

C. M. CIIAREsv, 
General Oounse/, Bureau of Interna/ Eevenue. 

TITLE IV. — ADMIMSTRATIVE PROVISIONS. 

SECTION 607. — EFFECT OF EXPIRATION OF PERIOD 
OF LIMITATION AGAINST UNITED STATES. 

SzcrzoN 607. 

RKVENVE ACT OF 1928. 

IX. — 28 — 4691 
G. C. M. 8193 

A jeopardy assessment of a de5ciency in tax for 1918 and notice 
and demand for payment thereof were made within the statutory 
period of limitation upon assessment and collection. Shortly after 
the expiration of such statutory period in March, 1924, the taxpayer 
filed a claim for abatement of the full amount of the deficiency and 
furnished a surety bond. This claim was allowed in part, and pay- 
ment of the balance of the dedciency was made. A claim for refund 
for the amount of such payment was Gled on the ground that the 
payment of the additional tax for 1918 was made after the running 
of the statute of limitations on collection. 

EIeld, since the amount sought to be refunded was paid in accord- 
ance with the contract represented by the bond, the claim for refund 
should be denied. 

An opinion is requested as to whether the taxpayer is entitled to a 
refund for the taxable year 1918 of an amount collected after the 
expiration of the statutory period of limitation on collection of taxes. 

It appears that A filed an individual income tax return for 1918 
on March 20, 1919. A jeopardy assessment of a deficiency in tax of 
6z dollars was made on the February, 1924, list. A timely notice 
and demand for the payment, of this deficiency was forwarded to the 
taxpayer on February 16, 1924. On March 24, 1924, which was four 
days after the expiration of the statutory period of limitation on 
collection, the taxpayer filed a claim for the abatement of the full 
amount of the deficiency. This claim was predicated upon the ground 
that a timely appeal had been taken to, and was then pending before, 
the Commissioner. A surety bond in the exact amount of the de- 
ficiency was furnished to the collector to secure the payment of the 
amount claimed in abatement. The condition of the bond reads as 
follows: 

Now, therefore, the condition of the foregoing obligation is such that if the 
principal shall on notice and demand by the collector duly pay any part of such 
tax found by the Commissioner to be due, with interest at the rate of 12 per 
cent per annum from the time such tax would have been due had no such claim 
been 51ed, and shall otherwise well and truly perform and observe all the pro- 
visions of law and the regulations, then the obligation is to be void, but other- 
wise to remain in full force and virtue. 
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The claim for abatement was promptly acted upon during 1924 
and allowed for the aggregate amount of 2u dollars, which left an 
amount to be paid of M dollars. Upon payment by the taxpayer 
of this balance of 4sr dollars, together with interest, the collector 
released the above-mentioned bon™d. The collector has certified that 
payment of this balance was made by the taxpayer on January 81, 
1925. 

On January 22, 1929, the taxpayer filed a claim for refund for 1918 
in the sum of 4m~ dollars, in which it v;as set out tliat the payment 
of the additional tax for 1918 in that amount was made after the 
expiration of the period of limitation upon collection. Such claim 
was filed within four years after the date of payment on January 81, 
1925. The question is raised whether the claim should be allowed. 

Since the claim for abatement, which was submitted by the tax- 
payer on March 24, 1924, was filed after the ezpiration of the statu- 
tory period of limit~ation upon collection the abateinent claim did not 
stay collection of the taz, and the case cloes not faH within the pur- 
view of section 611 of the Revenue Act of 1928. In view of the fact 
that collection of the deficiency for 1918 became barred by the statute 
of limitations prior to January 81, 1925, when the payment in ques- 
tion was made, it becomes necessary to consider the validity of the 
bond which was given to secure the payment of the amount covered 
by the claim for abatement. 

The assessment of the additional taz for 1918 the notice and 
demand for payment thereof, and the appeal to the Commissioner 
were all made within the statutory period of limitation upon asse=s 
ment and collection of 1918 taxes. Although the claim for abate- 
ment and the bond were not filed until after the bar of the statute, 
they were conditioned upon the outcome of the taxpayer's appeal, 
and the bond was given to secure the payment of "such taz found by 
the Commissioner to be due. " It is well established that a bond 
given before collection of a tax is barred by the statute of liinitations 
creates a liability for the tax which is not subject to the limitation 
upon collection of taxes prescribed by the statute. The contract 
under the bond is substituted for the tax liability. As was said 
bv the Supreme Court of the United States in the case of Unr'ted 
States v. The John Bw th Co. et al. (279 U. S. , 870, Ct. D. 65, C. B. 
VIII — 1) 189): 

The making of the bond gives the United States a cause of action separate 
and distinct from an action to collect taxes which it already had. 

Numerous cases may be cited in support of this principle. Is the 
fact that the bond was given by the tazpayer after the bar of the 
statute of limitations materials Under the decision of the United 
States District Court for the Eastern District of Virginia in the case 
of United States v. E. Hogsi4're, Son ck Co. , Inc. , arid Fidelity ck 
Casualty C'o. (87 Fed. (2d), 720) it was not. The action in that case 
was instituted by the Government to recover on a bond ezecuted by 
Hogshire as principal and the bondin~ company as surety, which 
bond was conditioned to pay, on demand by the collector, such taz as 
the Commissioner found to be due. An additional tax for the year 
1917 was assessed within the statutory period. The bond was given 
in November, 1928, when collection of the tax was barred by the 
statute of limitations. The defendant interposed a demurrer to the 



plainti8's petition, it being claimed that the action could not be 
maintained for the reason that at the time of' the execution of the 
bond the tax to which the bond referred was barred of collection by 
suit or distraint. The court pointed out that the case di8ered from 
the John Barth Co. case in that the bond was given within the 
statutory period for collection in the Barth case while in the Hog- 
shire case the bond was not given until after the collection of the 
tax became barred by the statute of limitations. The defendant's 
demurrer was overruled, the court stating in part as follows: 

If the effect of the limitation periods in the revenue statutes is not 
only to bar the remedy, but to extinguish the liability, obviously this action may 
not be maintained. There is no such provision in any of the statutes. The Act 
of February 26, 1926 (sec. 1106(a), ch. 27, 44 Stat, , 9, 118 (26 U. S. C. A. , 1249, 
note) ), did provide a bar of the liability as well as of the remedy, but the Act 
was repealed as of the date of its enactment, May 29, 1928 (eh. 852, sec. 612, 
45 Stat. , 791, 875), so that the case as made is this: In November, 1928, the 
defendant was indebted to the Government in the principal amount demanded 
in this action, but the Government was without remedy because of the statute 
of limitations. At that time, the defendant voluntarily yromised to pay the 
indebtedness on condition that the Commissioner would reexamine its tax 
returns for the vear in question, and such reexamination showed the amount 
claimed to be due, and it executed a bond to secure the peri'ormance of its 
promise. * ~ ~ The Supreme Court in Price v. United States (269 U. S. 
at page 499, 46 S. Ct. , 180, 70 L. Ed. , 878) has held that taxes due the United 
States are debts. By the repeal of section 1106(a) of the Aet of 1926, supra, 
the Congress in effect has declared against the extinguishment of the liabilitv 
of the taxpayer, though preserving the bar of the statute as against collection 
by suit or action. Since, therefore, the liability continued, it is difilcult to see 
upon what principle the taxpayer should be denied the right, even after the 
bar of the statute, to discharge his deb". , and, if he agrees to do so upon a con- 
tingency which afterwards happens, it would seem to me that he should be 
held, without regard to whether or not the bar of the statute applies to the 
original debt. There might have been ground for argument if the assessment 
had not been made within the statutory period, on the theory that, without a 
written waiver of the limitation, i; could not be made after the bar became 
effective, and, until made, no debt was due; but, concededly, it was made here 
in good time, and out of it the amount of the debt due was fixed. The debt 
survived, though the right to enforce it was lost. The new written promise to 
pay restored the right to collect, and the bar of the statute, as against the 
collection of the tax, is thus no longer a defense as against the bond. 

This office is of the opinion that the decision in the Hogshire case 
is sound and represents the correct view. In line with such decision 
is that of the Court of Claims in Afascot Oil Co. , Inc. , v. United 
States, decided June 2, 1930 (42 F. (2d), 309, — Ct. Cl. , — [see Ct. D. 
198, on page 242. ]). 

With respect to whether there is a good consideration for the giv- 
ing of a bond after the expiration of the period of limitation on col- 
lection, reference is made to Williston on Contracts (1924 edition), 
Volume I, section 160, which reads in part as follows: 

There can be little doubt that the general doctrine that a yreeedent debt 
was sufileient consideration for a subsequent promise furnished the basis for 
the present doctrine allowing the enforcement of promises to pay debts barred 
bv the statute though such promises are supported by no new consideration. 

Section 162, with respect to the revival of indebtedness, reads in 
part as follows: 

In a recent English case Lord Zustice Mellish said in words often quoted: 
"There must be one of these three things to take the ease out of the statute. 
Either there must be an acknowledgment of the debt, from which a promise to 
pay is to be implied; or, secondly, there must be an unconditional promise to 
pay the debt; or, thirdly, there must be a conditional promise to pay the debt, 
and eradence that the condition has been performed, . " [Italics supplied. ] 
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(Citing Mitchell's Claim, L. R. , 6 ch. 822, 828, quoted in Custy v. 
Donlan, 159 Mass. , 245, 247, 34 N, R. , 860& 38 Am. St. Rep. , 419. ) The statute of limitations did not extinguish the taxpayer's lia- 
bility for payment of the tax. Although the remedy for collection 
of the tax was unenforceable, the taxpayer's obligation to pay the 
tax still existed at the time the bond was furnished, and this existing 
liability constituted a sufficient consideration for the agreement by the taxpayer to pay such amount as might be determined to represent 
its correct tax hability. In Campbell V. Holt (115 U. S. , 620, 625) 
the Supreme Court of the United States said: 

It is utuformly conceded, that the debt is a suflicient consideration for a new promise to pav, made after the bar has become perfect. [Italics supplied. ] 
In the instant case this new promise, which was conditional, be- 

caine absolute upon satisfaction of the condition. The Commissioner 
abated a portion of the additional tax for 1918. Payment of the 
balance should be treated as a fulfillment of the taxpayer's obliga- 
tion under the bond. It is, therefore, the opinion of this office, since 
the amount sought to be refunded was paid in accordance with the 
contract represented by the bond, that the taxpayer's claim for 
refund should be denied. 

C. M. CHAREsT& 
General Counsel, Bureau of Internal Rev'enue. 

SECTIoN 607. IX — 44 — 4818 
Ct. D. 242 

FEDERAL TAxES — REVENUE ACT OF 1928 — DECISION OF COURT. 

SUI BoND — OvERPAYAIENT oF TAx As DEFENsE. 
A payment in discharge of the obligation created by a bond given 

in connection with a claim for the abatement of a tax snd condi- 
tioned for the payment of the tax found to be due is not a payment 
of a tax, and such payment made after the expiration of the period 
of limitation applicable to the collection of the tax is not an over- 
payment required to be credited or refunded pursuant to section 
607 of the Revenue Act of 1928. 

DIsTRIUT CDURT oF TIIE UNITED STATES FOR THE EAsTERN DISTRIOT oF 
PENNSYLVANIA. 

Blalcelp D. McCaughn, as Collector of Internal Revenue of the United 8tates 
for the First Collection Distrtct of Pennsttlvanta, v. Philadelphia Barge Co. , a Corporation, and the Natio al 8urety Co. , a Corporation. 

[September 24, 1930. ] 
SUR RULE FOR JUDQIIENT FOR WANT OF SUFFICIENT AIFIDAVIT OF DEFENSE. 

KIREFATRIOK, J. : The defense most strongly insisted on is based on section 
607 of the Revenue Act of 1928. That section provides in substance that "Any 
tax s s ~ paid ~ * s after the expiration of the period of limitation 
properly applicable thereto shall be considered an overpayment and slmll be 
credited or refunded to the taxpayer s s ~". The defendant's position is 
that if, as a result of this suit, the taxpayer should be compelled to pay any 
money to the Government, it would be immediately recoverable as an over- 
payment under thc above section, since boih sitles agree that the time to com- 
mence direct proceedings for the payment of the tax in question expired on 
April 29, 1924, by force of the limitation contained in the Revenue Act of 1918. 
This argument presupposes that the payment of a sum of money to the Gov- 
ernment by the taxpayer as n result of this suit vvould be the payment of a 
tax. In a prior opinion, in this cIIse this court pointed out that the obligation 
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ability but a contractual one. The decision of the Supreme Court in U. S. v. 
olvu Baruch Uo. (279 U. S. , 870 [Ct. D. 66, G. B. VIII-1, 189]) was based upon 

fhe same construction. The court said: "The making of the bond gives the 
Untted States a cause of action separate and distinct from an action to collect 
taxes which it already had. The statutes now pleaded to bar the suit can not 
be extended by implication to a suit upon a subsequent and substituted con- 
tract. " Any payment in discharge of the obligation created by the bond in 
suit would not be a payment of tax, and section 607 of the Revenue A. ct of 1928 
is wholly inapplicable. 

If, yielding to the defendant's insistence that we should look through the 
form to the substance, we. should hold that the payment of any sum of money 
under this suit was the payment of a tax, it mould not help the defendant, 
because it would not be a tax paid "after the expiration of the period of 
limitation properly applicable thereto. " By the giving of the bond the tax- 

ayer wholly waived the limitation and there was no longer any period of 
imitation "properly applicable" to the tax. As the court in the John Barth 

case said, "The object of the bond was not only to prevent the immediate col- 
lection of the tax but also to prevent the running of time against the Govern- 
ment. The taxpayer has obtained his object by the use of the bond, and he 
should not object to making good the contract by which he obtained the delay 
he sought. " 

The remaining defenses may be briefly disposed of. 
(1) The correctness of the original assessment is challenged, but collateral 

attack on an assessment of income tax may not be had in an action on a bond 
for payment of an amount finally adjudicated by the Commissioner of Internal 
Revenue (Gray 3fotor Oo. v. U. S. , 16 Ired. (2d), 867 [T. D. 8994, G. B. VI — 1, 
149]); or, as in this case, a bond to pay any part of such ts. x found by the 
Commissioner to be due. 

(2) When the bond was given, proceedings for the immediate collection of 
the tax were waived bV the Gommissioner. This was suilicient consideration. 

(8) The law of suretyship does not require notice and demand upon the 
principal, where his obligatjon is absolute and unconditional. The default is 
conceded and the surety had notice and demand was made upon it. 

(4) Jurisdiction is apparent from the fact of the record. 
The defendant in this case has filed an atQdavit and thereafter a supplemental 

a%davit. It may be assumed that he has exhausted all the defenses which he 
believes that he has, and that there are no further facts which can aid him. 
Nothing is to be gained by allowing another amended afQdavit to be filed, and, 
therefore, judgment may be entered for the plaintifl' . in the amount of the claim, 
with interest, the afMavit and supplemental aiGdavtt being adjudged insufQcient. 

SECTION 611. — COLLECTIONS STAYED BY 
CLAIM IN ABA. TEMENT. 

SECTION 611. IX — 99 — 4703 
Ct. D. o00 

INCOME TAX — REVENUE ACT OF 1928 — DECISION OF COURT. 

Sr|IT — COLIEOTION — LIMITATION — CLAIM FOR ARLTEMENT — CREDIT 
OF OVERPAYMENT. 

A credit of an overpayment is a "payment" within the meaning 
of section 611 of the Revenue Act of 1928, which withdraws the 
statute of limitation upon collection as a ground for the recovery 
back of a tax credited under the conditions therein stated. 

CouPT os' CL&IMs oF Tna UNITED ST~TEs. 

Bostoa Pressed 3fetal, Uo. v. The United States. 

[June 2, 1980. ] 
OPINION. 

GREEN, Judge, delivered the opinion of the court. 
This is an action to recover taxes on the ground that they were paid after 

the expiration of the period of limitations. 
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The plaintHY filed its Federal income tax return for the year 1017 on March 
80, 1018. An additional assessment for said year was made in December, 
1919, and a further additional assessment on January 7, 1021, in the amount of 
$6, 277. 77. A. claim for the abatmnent of said tax in the sum last mentioned 
was filed February 24, 1921, which was rejected in full on August 20, 1924. Of 
this amount, plaintiff paid in cash $2, 482. 88 on June 5, "192o, leavin a balance 
owing for said year in the amount of $8, 844. 94. 

The plaintiiY filed its income tax return for 1918 on June 16, 1010, disclosing 
a tax of $80, 582. 27. This tax was paid in installments, the last payment being 
made on December 7, 1919. An additional assessment for said vear was made 
on January 17, 1021, in the amount of $13, 200, 65. A claim for the abatement of 
said additional tax in the same amount was filed on February 24, 1921, and 
rejected August 20, 1924. On March 8, 1924, plaintiff filed a claim for refund 
for $2o, 000 for the vear 1918. This claim on August 27, 1924, was rejected in 
lee amount of 82, 469. 86 and allowed for $22, 580. 14. This allowance of $22, 580. 14 

upon the claim for refund was applied by the collector as follows: $13, 209. 65 
to the unpaid additional assessment for the year 1918 above referred to; 
$5, 385. 55 as a credit against an additional tax for the year 1020; and $3, 844. 94 
was credited January 7, 1025, against the unpaid addit oual assessment for the 
year 1917. It will be observed in connection with this last credit that it was 
made after the statute of limitations had expired with reference to the taxes of 
1017, but before the passage of the 1926 Revenue Act, and it is for this amount 
and on account of its application after the expiration of the period of limitations 
that plaintiiY brings this suit. 

We have heretofore held, in the case of Oals Worsted Jfilts v. United States 
(68 C. Cls. , 580 [Ct. D. 176, C. B. IX — 1, 848]), upon similar facts, that 
where a tax has been assessed in time, a plea in abatement has been filed, 
the collection of the tax stayed, the plea in abatement determined, and the 
amount found to be due collected, there can be no recovery of the amount so 
collected, notwithstanding the collection was made after the period of limita- 
tions for the collection of the tax had expired. This holdin was based upon 
sections 607 and 611 of the Revenue Act of 1928. See Oak Worsted 3tills v. 
United States, supra; Gotham Can Co. v. United States (68 C. Cls. , 749); 
and Mascot Oil Co. v. United States, No. E — 67, decided June 2, 1930 [see Ct. D. 
198, on page 242]. It is contended on behalf of plaintiiY that this case 
differs from those cases in that the amount which is sought to be recovered 
was collected by taking it out of a refund allowed and crediting it upon a 
tax for a previous year as to which the limitation for collection had expired, 
and that the amount so credited can be recovered under the provisions of 
section 609(a) of the Revenue Act of 1928, which reads as follows: 

"Szo. 609. Erroneous credits. — (a) Credit against barred deficienc. — Any 
credit against a liability in respect of any taxable year shall be void if any 
payment in respect of such liability would be considered an overpayment under 
section 607. " 

We do not think this contention is well founded, but consider it clear that 
under the express language of section 609 the credit is treated as a "payment 
in respect of such liability" against which (" against the liability ") the credit 
is taken. When the collector applied part of the monev which was due on the 
refund to another tax, the relation of plaintiff and defendant to the transaction 
so far as this question is concerned was in law the same as if the collector 
had received cash from the plaintiiY; and by the express language of section 
609 the question of whether it is to be considered an overpayment, and hence 
recoverable, is to be determined under section 607, which in turn under its 
provisions depends on section 611. We therefore consider the question involved 
in the case at bar the same as that heretofore decided in the cases cited. 

It follows that plaintiff's petition must be dismissed, and it is so ordered. 

SECTION 611. 

REVENUE ACTS OF 1921 AND 1928. 

IX — 86-4771 
G. C. M. 8875 

An abatement claim which was filed within the statutory period 
of limitation upon collection may be entertained, even if it was 
flled after the expiration of 10 days after notice and demand, 



subdivision (d) of section 250 of the Revenue Act of 1921. Xe- 
cordingly, the abatement claim tiled in the instant case in Spril, 
1924, stai'ed the collection of the tax, so that the case comes within 
section 611 of the Revenue Act of 1928. 

The opinion of this ofFice is asked relative to the request of the 
M Company that its claim for refund for 1918 be allowed under the 
circumstances hereinafter set forth. 

On August 11, 1919, the taxpayer filed its return of income and 
profits tax for 1918, showing a tax liability of 75. 40m dollars. 
In March, 1924, an additional tax was assessed in the sum of 9. 15' 
dollars. The first notice and demand for payment of this addi- 
tional tax was issued on March 26, 1924. The taxpayer filed a, 

claim in abatement under date of April 24, 1924, which claim was 
rejected on Schedule, dated May —, 1926. On July 21, 1926, 
there was credited against the additional assessment for 1918 an 
overpayment for 1919 in the sum of . 87x dollars. There remained 
outstanding a balance in the sum of 8. 78m dollars, and on July 26, 
1926, demand was made upon the taxpayer for the payment of this 
balance, together with the 5 per cent penalty and interest at the rate 
of 1 per cent a month for failure to pay the additional tax when 
due. Under date of August 6, 1926;the taxpayer pai. d the principal 
amount of the balance due and. submitted an offer in compromise 
in the sum of l. la dollars in lieu of the proposed interest and. 
penalty. This compromise o8er was rejected as insufficient. Under 
date of February 15, 1927, an additional sum of . 18m dollars was 
offered in compromise of the penalty and interest. The taxpayer 
was notified under date of May 4, 1927, that its o8er in compromise 
had been accepted. by the Commissioner, with the advice and consent 
of the Secretary of the Treasury. 

Under date of May 81, 1927, a claim for refund was filed by the 
taxpayer, it being stated that the additional tax had been paid 
under duress and threat of seizure of property and that the amount 
should be refunded in accordance with the decision in the case of 
Boioers v. Xem 1'orb ck ANany Lighterage Co. (278 U. S. 846 [T. 
D. 4009, C. B. VI — 1 268]). This claim for refund was re]ected on 
Schedule —, date) February —, 1928. On February 5, 1929, the 
taxpayer requested that its refund claim be reopened, in view of 
the decision of the Supreme Court of the United States in the case 
of EuseeQ et aL v. United States (278 U. S. , 181 I' T. D. 4260 
C. B. VIII — 1, 206]). The taxpayer was advised under date o) 
February 11, 1929, that the action of the Bureau in rejecting the 
claim would be sustained, it being stated that the claim in abate- 
ment filed by the taxpayer in April, 1924, stayed the collection of 
the tax so that the case came within the provisions of section 611 
of the Revenue Act of 1928. The taxpayer now refers to the pro- 
visions of section 250(d) of the Revenue Act of 1921 and contends 
that inasmuch as the claim in abatement was not filed within 10 days 
after notice and demand, the claim is unauthorized by law. 

The claim in abatement was filed as a result of a jeopardy assess- 
ment, but it was not filed within 10 days from the receipt of the 
first notice and demand for the tax. Was the claim in abatement 
filed under the conditions outlined above su]]icient to bring the case 
within the scope of section 611 of the Revenue Act of 19283 



159 [$611. 

So far as material to the instant case, section 250(d) of the 
Revenue Act of 1921 provides as follows: 

s I/r lg gl 

If upon examination of a return made under the Revenue Act of 1916, the 
Revenue Act of 1917, the Revenue Act of 1918, or this Act, a tax or a deQciency 
in tax is discovered, the taxpayer shall be notified thereof and given a period oi' not less than 80 days after such notice is sent by registered mail in which 
to Qle an appeal and show cause or reason why the tax or deQciency should 
not be paid. Opportunity for hearing shall be granted and a final decision 
thereon shall be made as quickly as practicable. Any tax or deQciency in 
tax then determined to be due shall be assessed and paid, together with the 
penalty and interest, if any, applicable thereto, within 10 days after notice and 
demand by the collector as hereinafter provided, and in such cases no claim 
in abatement of the amount so assessed shall be entertained: Prosided, That 
in cases where the Commissioner believes that the collection of the amount 
due will be jeopardized by such delay he may make the assessment without 
giving such notice or awaiting the conclusion of such hearing. 

Article 1006 of Remilations 62 reads in part as follows: 
Where a taxpayer has been given an opportunity to appeal and has not 

done so, as above set forth, and an assessment has been made, or where a 
taxpayer has appealed and an assessment in accordance with the Qnal decision 
on such appeal has been made, no claim in abatement of. the assessment shall 
be entertained. 

Where an assessment has been made without giving the taxpayer an oppor- 
tunity to appeal or without awaiting a decision on an appeal that has been 
perfected, a bona fide claim in abatement of the assessment, filed within 10 
days after notice and demand by the collector, may be entertained. 

It will be noted that it is provided that no claim in abatement 
shaEZ be entertained where the taxpayer has been given an oppor- 
tunity to appeal and has not done so, or where an appeal has been 
taken and an assessment made in accordance with the final decision 
on such appeal. This language is mandatory. It is also provided 
in articles 1012 and 1031 of Regulations 62 that a claim in abate- 
ment shall not be entertained where the taxpayer has had the benefit 
of the provisions of section 250(d) of the Revenue Act of 1921. 
Inasmuch as a jeopardy assessment was made in the instant case, 
the taxpayer was not given an opportunity to appeal. Not having 
had the benefit of the provisions of section 250(d) of the Revenue 
Act of 1921, the taxpayer could have properly filed a claim in abate- 
ment. If an abatement claim had been filed by the taxpayer within 
10 days after notice and demand by the collector, the taxpayer would 
not have been called upon to pay the 5 per cent penalty and interest 
at the rate of 1 per cent a month which is provided in subdivision 
(e) of section 250. As above pointed out, demand was made upon 
the taxpayei' to pay such penalty and interest and an ofFer in com- 
promise was submitted in lieu thereof, which ofFer was finally 
accepted by the Commissioner. 

It is provided in article 1006, quoted above, that where an assess- 
ment has been made without giving the taxpayer an opportunity to 
appeal, a bona fide claim in ab~atement of. the assessment, filed within 
10 days after notice and demand by the collector, may be entertained. 
It is not provided that if such a claim is filed on the eleventh day 
after notice and demand, or subsequent thereto, the claim will not 
be entertained. There is no provision in the statute that such a 
claim shall be filed within 10 days after notice and demand. A tax- 
payer who does not file an abatement claim within the 10-day period 
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is liable to pay the penalty and interest for delinquency in payment 
of the tax, but an abatement claim which is flled within the statutory 
period of limitation upon collection may be entertained after the 
expiration of 10 days after notice and demand whei'e the taxpayer 
has not had the benefit of' the provisions of subdivision (d) of 
section O50. 

Under date of March 24, 1926, the taxpayer in this case was 
advised that its abatement claim had been carefully considered . by 
the Bureau and that it would be rejected. When the taxpayer sub- 
mitted its OGer in compromise of interest and penalty, the reason 
given for failure to pay the additional tax for 1918 when due was 
that the taxpayer had been awaiting notificatio as to the action 
taken upon the claim in abatement of the tax in question. In view 
of the circumstances of the case, it is believed that neither the tax- 
payer nor the Bureau can be heard to say that the abatement claim 

. was filed too late to be considered. Inasmuch as the instant abate- 
ment claim was filed prior to the expiration of the period of limita- 
tion upon collection and was duly considered by the Bureau, this 
offlce can not accept the taxpayer's contention that the claim was 
unauthorized by law. There is no basis, therefore, for allowing the 
taxpayer's claim for refund. 

C. M. CHAREsT, 
General CoIJsiee/, BttreaIs of Imternal EeIienue. 

SECTION 611. IX-49 — 4786 
Ct. D. 981 

INCOME TB. X — REVENUE ACT OF 1928 — DECISION OF COURT 

SUIT — COLLEUTION — LIMITsTIOII — CLsIM POB AsaTEMENT — CONsTITU- 
TIO N SLITY. 

Section 611 of the Revenue Act of 1928 withdraws the statute 
of limitation upon collection as a ground for the recovery back of a 
tax paid under the conditions therein stated. Collection of a tax 
has been stayed within the meaning of that section where actual 
dele. y has resulted from the filing of a claim for abatement, and 
the presumptio~ is that the delay in collection is caused by the 
claim. As so construed the section is constitutional. 

UNITED ST$TES CIRcUIT CoUBT or APPEAL8 zoB THE SEOOND CIRcUIT. 

Daniel Reeves, Ino. , appellant, v. Charles W. Anderson, Individually and as 
(Iolleotor of Internal ReUenue for the Third Distriot of Negro York, appellee. 

[July 24, 1980. ] 

OPINION. 

L. Hs, ND, Circuit Zudge: The taxpayer filed its return for 1919 on March 11, 
1920, and during the year paid the taxes disclosed. The Commissioner assessed 
a ueiiciency in March, 1924; the collector made demand for it on April 5, 1924; 
the taxpayer filed a claim for abatement on the 16th of that month. There 
matters rested without change until September 28, 1925, when the claim was 
rejected, and on November 14, 1925, the taxpayer paid the deficiency, with 
interest, ur. der threat hy the collector. After proper preliminary steps this 
suit v:as brought against the collector in November, 1927. The question is 
whether the delay in collecting the tax from March 11, 1920, the date of the 
return, to November 14, 1925, made the collector's act a tort on which a causa 
of action arose for money had and received. 
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In spite of the extraordinary differences in judicial opinion which the situa- tion has evoked — difi'erences which only the Supreme Court can eventually settle — the underlying facts are not complicated. Section 250(d) of the Revenue Act of 1918 set a limitation of five years after return upon the Commissioner's 
power to "determine and assess" the amount of the tax. The same section in the Act of 1021 reduced the period to four years, but kept it at five as to assessments under the Act of 1918. Until 1024 the Treasury had no longer 
period within which to collect taxes through the courts than to assess them, 
so that if the Commissioner assessed the tax on the last day of the proper 
period, he could begin no "suit or proceeding in court" to collect it. He had 
not in practice paid much attention to this feature of the law because he sup- 
posed until February, 1027, that he had power for an indefinite time after 
assessment to distrain, and this was ordinarily remedy enough. The decision 
of the Supreme Court in Boteers v. N. Y. rf. Albany Lighterage Co. (273 U. S. , 346 [T. D. 4009, C. R. VI — 1, 268]), which held that distress was barred along with "suits and proceedings, " disappointed this assurance and there was there- after no way to collect, once the time to assess had expired. Sections 607 and 611 of the Act of 1928 were passed after this decision; the first made the 
assessment or payment of any tax after the period of limitation had expired 
an "overpayment" and gave the taxpayer a "credit or refund" for it, thus 
leaving inatters as they had been, except to repeal section 1106(a) of the Act of 1026. The second section excepted from the operation of the first all taxes 
assessed before the Act of 1024 went into effect, upon condition that the taxpayer had filed a claim for abatement which had stayed collection. 

The distinction was a fair one. Section 278(d) of the Act of 1924 had given the Treasury six years after assessment to collect, and while it took until Jan- 
uary, 1029, finally to settle it that this applied only to assessments made after June 2, 1924, the effective date of the Act of 1024 (Ettssell v. U. S. , 278 U. S. , 181 [T. D. 4260, C. R. VIII — 1, 206]), that had apparently been already divined as a possibility. So it followed that while the Treasury had six years after 
assessment to collect taxes assessed after June 2, 1924, it had only four or five years from the return as to all assessed theretofore. Although the Commis- sioner had misconceived the law as to these, Congress made no effort to reclaim 
them by reimposition; the delay remained a final bar. Only in case the tax- 
payer had positively caused the Treasury's inaction by demanding a rehearing, 
was his advantage taken from him. Con ress refused to convert indulgence 
into immunity; certainly nothin could be niore reasonable. We have only to determine whether the plan conceived in this spirit has miscarried. 

Specifically the arguments by which this exemption is sought to be secured 
are, first, tha. t collection was not "stayed" by the claim for abatement. If by this is meant that the claim raised no legal bar to collection, the argument is 
unanswerable; it did not. So far as we can discover, no statute before 1024 
gave such an effect to a claim for abatement except section 234(a)14 of the Act of 1918. This had to be filed with the return and not in response to an assessment, and was limited to inventory losses and rebates. Section 611 cer- 
tainly did not refer to these. Section 279 of the Act of 1924 did indeed provide for a compulsory stay of collection, but only in the case of jeopardy assessments 
levied under section 274(d) of that Act. Aside from the limited scope of this section, it did not reach the only assessments touched by section 611, those 
levied before June 2, 1924. Thus, if we construe "stayed" to mean a legal bar, we should give the section no scope whatever. Patently it must refer to those cases in which the collector did not proceed with enforcement while the Com- 
missioner was engaged in passing upon the claim for abatement; such a stay has in practice been recognized as ancillary to the Commissioner's power to remit. (Title 26, sec. 140, U. S. Code. ) Hsd he insisted upon collection before 
disposing of the claim, the taxpayer would with some justice have been vocal 
in protest. It is ungenerous now to complain that he did not do so. 

Next the plaintiZ savs that if "stayed" means a voluntary stay, the record 
must show that the claim was the cause of it, and does not. The assessment 
was collectible as soon as niade; no effort was in fact made to collect it till the 
claim was disposed of; the sequence of the tivo suggests a casual relation be- 
tween them. Moreover, to suppose tlmt the collector meanwhile withheld action 
for any other reason than because his collection might turn out to be unwar- 
ranted, is to assume that he was slack in his duty. We are entitled to assume 
the opposite. Article 1032 of Regulations 45 puts collection in his discretion 
in such circumstances; his inaction would have been ivithout excuse except fei' the Claim Rnuard1W'a ns thn nvnntn~i i 
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presumption is that the delay was caused by the claim; and there was no 
proof to meet it. 

The next point demands more attention. The argument runs as follows) 
Section 607 provides that a tax assessed or paid after the period had expirem 
should be " credited or refunded. " Section 611 is merely an exception from thfy 

rovision; it does not give any right to the Treasury to hold money which it 
ad no right to hold before. Section 607 was passed to be rid of the effect of 

section 1106(a) of the Act of 1926, which had provided that although the expira- 
tion of the period of limitation of a tax extinguished the debt, the Commissioner 
should not credit or refund it unless it was not in fact due when the taxpayer 
paid it. This section we held not to prevent an action for money had (Ellay 
Co. v. Bou. ers, 25 Ped. (2d), 687); it follows that at that time the taxpayer 
could have got a "refund" by action, though he could not from the Commis- 
sioner. 411 that section 607 has done is to restore the administrative remedy 
which section 1106(a) took away, leaving the taxpayer iu possession of all 
remedies, except against the Commissioner (611), in eases where he had in- 
duced the delay. Since, however, the remedy of an action at law existed all 
along, and since it did not therefore need any assistance from section 607, 
section 611 is irrelevant. It was not intended as an aflirmative limitation upon 
preexisting remedies. 

This argument is not dependent alone upon the word "refund" in section 
607; it has a broader historical basis, and it must be confessed that it is 
plausible. We think it impossible, however, so to read section 611, for several 
reasons. Section 8226 of the Revised Statutes as amended in 1926 (sec. 1118) 
requires the filing of a claim for refund or credit as a condition precedent to 
suit against the collector. It. certainly would be an unusual thing to require 
as a condition precedent an application which by hypothesis could not be 
granted. But even if we assume that Congress might have wished still to 
impose the abortive claim for abatement as a condition on the action, the 
consequences are absurd. Nobody has a claim for refund who has not a pos- 
sible right of action. The time for presenting the claim is three or four years 
(Title 26, sec. 1065), and the time within which to sue is five (R. S. , 8226), so 
that the time to file the claim expires first. The effect of section 611, which 
forbad such. claims, would only be that taxpavers should not get that cash from 
the Commissioner which they still could get by way of judgment. It is difiicult 
to conjure any reason which Congress could have had for forbidding the more 
commodious way of settling such controversies and still exposing the Treasury 
to actions at law which must result in exaWy the same thing. It would take 
the strongest possible language to force us to such a conclusion. 

The language of section 607 does not go far enough. It makes the taxes 
described an "overpayment"; that alone was enough to create a cause of 
action at law, though it was not necessary, as things stood. The second clause 
in the sentence changed the situation formerly created by. section 1106(a) 
of the Lct of 1926, the effect of which had been to drive the taxpayer to suit. 
Section 611 enacted that the excepted assessments and payments should "not 
be considered as an overpayment, " and in so doing positively struck the founda- 
tion from under any recovery by action, by credit, or by refund; it was more 
than an exception to the second clause of section 607; it dealt with the merits 
of the recovery as well as with the remedies available. 

This disposes of the only questions that seem to us important, for we can not 
so regard the argument against the validity of the statute, though it is very 
earnestly presented. Taxpayers in the plaintiif's position do indeed lose an 
immunity once acquired; they lose it — we will assume arguendo — by the mere 
fiat of the statute; Congress has seen iit in effect to impose the tax upon them 
de novo at a time long after the events took place on which it depends. This 
is charged to be in violation of the fifth amendment, and so it might be, if 
there had been no original tax, no claim for abatement, no delay of the 
Treasury in the disposal of that claim, and a consequent loss of' all remedies. 
Were the fifth amendment a remorseless pattern which all legislation must iit„ 
the argument might even so be troublesome; might indeed be conclusive. But 
constitutional limitations are not indifterent to the occasions of the statutes 
they affect. They represent a mood rather than a command, that sense of 
moderation, of fair play, of mutual forbearance, without which States become 
the prey of faction. They are not the rules of a game; their meaning is lost 
when they are treated as though they were. It is quite true that the section 
took away a defense from the plaintiff; he is right to complain unless we can 
question the kind of defense it was. The moment we do, it must appear to 
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any fair person that he ought not to have it. What the Treasury lost through its procrastination, it lost forever, even though it was under an honest mistake as to its remedies. If the taxpayer did nothing to provoke or encourage its 
delay, perhaps it was fair that his liabilities once dead should not be revived; there is a deep instinct behind any statute of limitations. But if he asked for reconsideration because he had been unlawfully treated, and if his complaint 
was entertained, then by virtue of an equally deep instinct, it is unfair to 
allow him to treat that conduct as a fault which he was the means of procuring. 
He ought not, in short, to be able to avoid his share of the public burdens 
because the authorities consented to give him a considerate hearing. It does 
not help to call the bar of the statute a vested right; that is at best a figure 
of speech, which does not hallow everything that is past, a default in pleading 
as well as a homestead. One's grip on an antagonist, enmeshed in a net of 
statutes, may be a vested right, but it is not a constitutional right. The 
Supreme Court went much further in United. States v. IIeinszel (206 U. S. , 370) 
and Rafferty v. Smith (247 U. S. , 226). 

Nor does it make any difference that the Senate struck out the House pro- 
vision for the future collection oi' such assessments within a year. The argu- 
ment is that the tax is not uniform under section 8 of Article I of the Consti- 
tution, and also apparently that it is discriminatory. As to the second, we can 
see no reason why Congress should not draw the line between what had been 
closed and what had not. If the Treasury had for four years or more failed to 
collect, that might be thought time enough, even though the taxpayer had been 
the cause of the delay; there comes a time to end all things. The whole notion 
of a limitation involves some discrimination, which in actual incitlence must ap- 
pear, and indeed be, arbitrary. As for section 8 of Article I, it has repeatedly 
been held to require only territorial uniformity. (The Head Money Cases, 112 
U. S. , 580, 595; La Bello Iron Works v. U. S. , 256 U. S. , 377, 892 [T, D. 8181, 
C. B. 4, 873]. ) 

We have quite deliberately avoided the citation of those decisions which have 
hitherto dealt with these questions. Those in the district court are so many 
and so conflicting that it would serve no purpose merely to enumerate them. In 
the Circuit Courts of Appeal at present the plaintiff would win in the Fifth 
(U. S. v. Burden, Smith d. Co. , 88 Fed. (2d), 229) and lose in the Ninth (Hnnttey 
V. Gile ck Jonks, 32 Fed. (2d), 857 [Ct. D. 110, C. B. VIII — 2, 158]; Goodcell v. 
Graham c6 Foster, 35 Fed. (2d), 586 [Ct. D. 182, C. B. VIII — 2, 160] ). Apparently 
he would also lose in the Court of Claims, though we have not been favored 
with the citation in an available form. (Gotham Can Co. v. U. S. ) So far as 
the courts have gone, there is therefore a preponderance of authority in favor 
oi' the decision below. 

Judgment affirmed. 

SECTION 618. — LIEN FOR TAXES. 
SzcTioN 618. 

REVENUE ACT OF 1928. 

IX — 87 — 4774 
I. T. 2544 

The act of March 26, 1980, enacted by the General Assembly of 
Kentucky, eRective as of that date, is accepted by the Bureau of 
Internal Revenue as comin&~ within the purview of subsection 
(b) (1) of section 8186, Revised Statutes& as amended, as further 
amended by section 618 of the Revenue Act of 1928, relative to the 
filing of notices of Federal tax liens with certain designated county 
or other ofiicials. 
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INCOME TAX RULINGS. — PART II. 
REVENUE ACT OF 1926. 

TITI K II. — INCOME TAX. 

PART I. — GENERAL PROVISIONS. 

SECTION 201. — DISTRIBUTIONS BY 
CORPORA. TIONS. 

ARvicx, E 1545: Distributions in liquidation. 

REvENuE AC F OF 1926, 

IX — 48 — 4847 
G. C. M. 8623 

In 1919 A owned 49, 996 shares of. the outstanding 50, 000 shares 
of the capital stock of the N Company. In 1922 the 0 Corpora- 
tion, the taxpayer, was organized and acquired, from A, 60, 000 
shares of the N Company stock and sundry other holdings in ex- 
change for substantially all of its capital stock. A died and the 
control of the taxpayer passed to his heirs. In 1926 the N Com- 
pany sold substantially all of its capital assets to the P Company 
for 14m dollars, Later in 1926 it sold to the taxpayer its residual 
assets and declared two dividends payable in 1926, yielding the 
taxpayer 5z dollars and z dollars. In November, 1926, the tax- 
payer purchased the remaining shares of the N Company, voted to 
dissolve that corporation, and received 10' dollars in liquidation for 
its shares. 

The two dividends first paid in 1926 were not received as divi- 
dends within the meaning of section 201(a) of the Revenue Act of 
1926, but were received in liquidation within the meaning of section 
201(c) of that Act. 

An opinion is requested whether dividends declared by the N Com- 
pany and received by the 0 Corporation, the taxpayer ln the instant 
case, in the amounts of 5x dollars and z dollars constitute ordinary 
dividends and are, therefore, nontaxable, or whether the dividends 
constitute a distribution in liquidation. 

In 1919 A. owned 49, 996 shares of the 50, 000 outstanding shares of 
the N Company. In 1922 the 0 Corporation, the taxpayer herein, 
was organized. Substantially all of its capital stock was issued to 
A in exchange for 80, 000 shares of the N Company and various 
other properties of A. A. owned and controlled the 0 Corporation 
until he died and the control passed to his heirs. 

On August 10, 1926, the directors of the N Company authorized 
the sale of substantially all its capital assets, including the good will 
and firm name, to the P Company. On November 1, 1926, a bill of 
sale for such assets, in the sum of 14m dollars, was executed. With 
these assets, the P Company began business on the same day. 

The directors of the N Company authorized that its assets, other 
than those already sold, be sold to the taxpayer in the insthnt case. 
The N Company then declared a dividend payable in November, 
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1926 The taxpayer received 5x dollars on account of this d. 'stribu- tion. Later the X Company declared another dividend of all profits 
on hand payable to the stockholders in Xovember, 1926, and the tax- 
payer received on account of this distribution x dollars. The tax- 
payer then purchased the remaining shares of the X Company's 
capital stock, voted to dissolve the X Company, and received 10& 
dollars in liquidation for its shares of' the N Company's capital stock. 

The taxpayer in its income tax return considered the first two 
distributions received from the X Company in 1926 as a distribu- 
tion of dividends received in the ordinary course of business and, therefore, nontaxable. 

Section 201(a) of the Revenue Act of 1926 reads in part as follows: 
The term "dividend" when used in this title * ~ * means any distribu- tion made by a corporation to its shareholders, whether in money or in other 

property, out of its earnings or profits accumulated after k'cbruary 28, 1913. 
Section 201(c) of the same Act reads in part as follows: 

Amounts distributed in complete liquidation of a corporation shall be treated as in full payment in exchange for the stock, and amounts distributed in partial liquidation of a corporation shall be treated as in part or full payment in exchange for the stock. 
In the case of Hellmuch, ColEector, v. Bellman (276 U. S. , 233, T. D. 

4217 C. B. VII — 2, 238) the court had for decision the question of whether the amount paid to the stockholders out of earnings and 
profits accumulated after February 28, 1913, was to be treated as a 
dividend under section 201(a) of the Revenue Act of 1918, or as 
payment made in exchange for stock within the meaning of section 
201(c) of. the same Act. Mr. Justice Sanford, speaking for the 
court, said: 

It is true that if section 201(a) stood alone its broad definition of the term "dividend" would apparently include distributions made to stockholders in the liquidation of a corporation — although this term, as generally understood and 
used, refers to the recurrent return upon stock paid to stockholders by a going corporation in the ordinary course of business, which does not reduce their 
stock holdings and leaves them in a position to enjoy future returns upon the 
same stock. (See Lynch v. Hornby, 247 U. S. , 339, 344 — 346, and Langsfaff v. 
Luoas (D. C. ), 9 Fed. (2d), 691, 694. ) 

However, when section 201(a) and section 201(c) are read together, under 
the long-established rule that the intention of' the lawmaker is to be deduced 
from a view of every material part of the statute (Ifohlsaat v. Murphy, 96 
V. S. , 153, 159), we think it clear that the general definition of a dividend 
in section 201(a) was not intended to apply to distributions made to stock- 
holders in the liquidation of a corporation, but that it was intended that 
such distributions should be governed by section 201(c), which, dealing spe- 
cifically with such liquidation, provided that the amounts distributed should "be treated as payments in exchange for stock" and that any gain realized 
therebv should be taxed to the stockholders "as osier gains or profits. " This 
brings the two sections into entire harmonv and gives to each its natural 
meaning and due effect. The Treasury regulations correctly interpreted the 
A. ct as making section 201(u) applicable to a distribution made by a going 
corporation to its stockholders in the ordinary course of business, and section 
201(c) applicable to a distribution made to stockholders in liquidation of the 
corporation. And this is in accord with the rulings of the Board of Tax 
Appeals. (Appeal of Greenwood, 1 B. T. A. , 291, 295; Appeal of Chandler, 
3 B. T. A. , 146, 149. ) 

The instant case is governed by section 201 of the Revenue Act 
of 1926. That section is not identical with section 201 of the 
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Revenue Act of 1918. However, that particular portion of section 
901 of the Revenue Act of 1918 discussed by the court in the Hell- 
mich case is embodied in section 901 of the Revenue Act of 1926. 

The taxpayer in the instant case insists that the moneys realized 

b virtue of' the flrst two dividends declared by the N Company in 
ovember, 1996, are dividends within the meaning of section o01(a), 

supra. In that portion of the Hellmich case, hereinbefore quoted, 
it ks pointed out that section 901(a) is applicable to a distribution 
made in the ordinary course of business by a going concern. 

In Ballantine Private Corporations, Chapter XX, page 775, is 
this statement: 

But a company is for all practical purposes dead when it goes out of busi- 
ness, as where it sells all of its assets including its good will. 

In the instant case, prior to the two distributions made in 1926, 
the N Company had sold its good will, firm name, and ceased to do 
business in the ordinary way. A corporation that has sold its good 
will, firm name, and has ceased to do business is a dead and not a 
going concern. In the case of Wh~te, Potter ck Pa~ge manufacturing 
Co. and Others v. B'enry 8. Pettes I~nportt'ng Co. and Others, 
reported in 80 Fed. , 864, the court said: 

4' " So long as a corporation remains "a going concern" — that is to 
say, continues to transact its ordinary business 

The ordinary business of the N Company could not be transacted 
after its firm name, good. will, and the major portion of its assets had 
been sold. In Words k Phrases, second series, volume 9, page 746, is 
found this definitio of a going business or concern: 

"Going business" is a term applied to a corporation which is "still prose- 
cuting its business with the prospect and expectation of continuing to do so, 
4' * ~. " It means "that it continues to transact its ordinary business. " 

The N Company was not pursuing its usual and. ordinary business 
when the distributions in question were made. In Holmes Federal 
Taxes, 19o8 edition, page 1868, is found this statement: 

A corporation that has "substantially retired from business" is one that 
has changed its status, as for instance, by divesting itself of all control over 
and management of the property formerly emploved by it in the doing of 
business, and has reduced its activities accordingly. 

If. a corporation has substantially retired from business, it is not a 
going concern conducting its business in the ordinary and usual way. 

On November 1, 1926, the P Company began business as successor 
to the N Company. It appears to this oflice that the distributions 
made after November 1, 1926, by the N Company were not distribu- 
tions made by a going concern in the ordinary course of business. 
This being true, the firs two distributions made were not distribu- 
tions within the meaning of section 901(a) of the Revenue Act of 
1926. 

Section 201(c) does not specificall prescribe just what constitutes 
a distribution in liquidation. It must, therefore, be decided whether 
the distribution in question, in the instant case, is a distribution in 
liquidation within the meaning of the section of the statute herein- 
before quoted. In General Counsel's Memorandum 5180 (C. B. 
VII — 2, 110) the headnote reads in part as follows: 
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Whore dividenrls mere declared by a corporation prior to anp action taken to~ord pcrtiul or complete dissolution, amounts thereafter paid to satisfy the dividend obligation created by the declaration can not be considered as paid in cancellation or redemption of the stock ~ ~ '. [Italics supplied. ] 
Does the instant case come within the purview of this ruling or 

had the N Company prior to declaring the first distribution taken 
afiirmative action toward complete liquidation& A resolution by stockholders authorizing the directors to liquidate a corporation does 
not necessarily mean that thereafter the corporation is in the process 
of liquidation. Conversely, the fact that, the stockholders have not 
passed a resolution authorizing the directors to proceed to liquidate 
or dissolve the corporation does not of necessity mean that the cor- 

C". . 
oration is not in the process of liquidation. In General Counsel's 
emorandum 6590 (C. B. VIII — 2, 169) the question involved was 

whether certain dividends received by the taxpayer were taxable as 
ordinary dividends or should be considered as dividends in liquida- 
tion. In holding that the amount receiv'ed was received in liquida- 
tion it was said: 

It is enou h if it can be said that the corporation is honestly engaged 
in reducing its assets to cash and is not engaging in any new business. 

In the case of W. E. GuiM et aL. v. Covnmissioner of InternaL 
Revenue (19 B. T. A. , 1186) the Board said: 

We can not presume liquidation to be in process merely because a resolution 
of the stockholders authorized the directors to take such action. I, iquidaiion 
is not a technical status which can be assumed or discarded at will by a coi- 
poration by the adoption of a resolution by its stockholders, but an existing 
condition brought about by aflirmative action, the normal and necessary result 
of which is the winding up of the corporate business. 

In the case o'f Rohr v. Stanton Trust ck Savings Bank of Great 
Falls (245 Pac. , 947, 948) the court defined the word "liquidation" 
as "The act or operation of winding up the afiairs of a firm or com- 
pany by getting in the assets, settling with its debtors and creditors, 
and appropriating the amount of profits or loss. " This definition 
was approved in the case of GiLna v. Barker (254 Pac. , 174, 177). 
Subsequent to August 10, 1926, every act of the N Company was con- 
sistent with a program of liquidation. The capital assets had been 
sold and after November 1, 1926, a new corporation, the P Company, 
was operating as successor to the N Company. Ten days after the 
P Company started to do business the N Company began to distribute 
its capital and earnings. These facts support the conclusion that the 
dividends declared were but steps in a plan of complete liquidation. 
Therefore, the 5' dollars and a dollars received by the taxpayer by 
virtue of the two dividends declared by the N Company in November 
1926, constitute a distribution in liquidation within the meaning of 
section 201(c). 

It is the opinion of this ofiice that the first two payments received 
in Novembery 1926~ were not received as dividends within the mean- 
ing of section 201(a) of the Revenue Act of 1926, but were received 
in liquidation within the meaning of section 201(c) of the same Act. 

C. M. CHAREsT, 
GeneraL CounseL, Bur~au of Intev~L Revenue. 
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SECTION 90o. — DETERMINATION OF AMOUNT 
OF GAIN OR LOSS. 

RTIULE 1561: Determination of the amount of 
gain or loss. 

REVENUE ACTS OF 1924 AND 1926. 

IX — 45 — 4896 
G. C. M. S576 

In 1924 the taxpayer retired equipment acquired prior to 1907 
and set up on its books under the account "loss on retired road 
and equipment" an amount which was claimed as a deduction 

from gross income in the 1924 return. In 1925 it retired addi- 

tional equipment acquired prior to 1907 and set up in the account 
"loss on retired road and equipment" an amount which was 
claimed as a deduction in determining the income tax liability for 
1925. 

In adjusting the "basis" of property sold or otherwise disposed 
of in 1924 adjustment should be made for such exhaustion, v ear 
and tear as has been allowed by the Commissioner in respect of 
such property as a deduction in returns filed for all prior years 
commencing with the year 1909. In determining the loss sus- 

tained on the retirement or other disposition of property in the 
taxable year 1925, depreciation must be deducted from the cost 
basis back to the time of the acquisition of the property. whether 
or not amounts accounted for as depreciation sustained for any 
prior year under the accounting rules of the Interstate Commerce 
Commission constitute depreciation actually sustained for the pur- 

pose of determining the income tax liability is a question of fact 
which is to be determined under the rircumstances of each case. 

An opinion is requested as to the extent to which depreciation for 
prior years must be taken into account in adjusting the cost basis for 
the purpose of determining the loss sustained on the sale or other 

disposition during the taxable year 1924 of property acquired prior 
to March 1, 1918. The question arises in the case of the M Railway 
Co. 

In 1924 the taxpayer retired certain equipment acquired prior to 
1907 and set up on its books under the account "loss on retired road 
and equipment" the amount of a dollars, which was claimed as a 
deduction from gross income in the 1994 return. 

Prior to July 1, 1007, it was optional with railroad companies 
under the accounting rules of the Interstate Commerce Commission 

to charge ojf depreciation on equipment, but since that date the 
commission has made it mandatory' for railroads to charge oR such 

depreciation. Under the rules of the commission the computation 
of loss sustained on the retirement of equipment is based on the 
service life of each unit retired. For example, if a taxpayer has 

accrued depreciation since July 1, 1907, on a certain unit of property 
on the basis of an estimated life of 40 years, and it becomes necessary 
to retire that unit after 80 years of use, so that the service life is 
shorter than the estimated life by 10 years, under the requirements 
of the Interstate Commerce Commission the taxpayer must compute 
the loss on the basis of the service life and prorate such loss accord- 

ing to the number of months prior and subsequent to July 1, 1907. 
An illustration as to how the loss is computed may be set forth as 

follows: 
Unit acquired May 1, 1898. 
Unit retired July 1, 1924. 
Total months in service, 874. 
Months in service prior to July 1, 1907, 170. 
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Cost 
Salvage 8010. 45 

98. 92 
Gross loss 511, 58 

In the foregoing computation the amount representing deprecia- tion prior to July 1, 1907, in the accounting classification is $2M. 51, derived from the formula 170/874X$511. 58. Deducting the depre- ciation prior to July 1, 1907, from the gross loss leaves a balance of $279. 02. The amount of depreciation accrued prior to July 1, 1907, i. e. , $282. 51, is charged to the profit and loss account — No. 619 — "loss on retired road and equipment" under the Interstate 
Commerce Commission classification of accounts. It appears that the Income Tax Unit has consistently held that 
any amount charged to the above-stated account represents deprecia- tion accrued prior to July 1, 1907, and as such is not an allowable deduction in any taxable year, including the taxable year 1924. It has been contended by the taxpayer that the basis for the deter- 
mination of gain or loss on the sale or other disposition of property under the Revenue Act of 1924 should not be reduced on account of depreciation prior to March 1, 1918. It is also contended that the depreciation prior to July 1, 1907, is an arbitrary charge set 
up on its books in accordance with the requirements of the Inter- 
state Commerce Commission and is not based upon any facts as to the actual physical condition of the equipment as of July 1, 1907 and that the action of the taxpayers setting up such charges should not be considered as an admission that depreciation as such was actually sustained. 

The pertinent provisions of the Revenue Act of 1924 are as follows: 
Sza. 202. (a) Except as hereinafter provided in this section, the gain from the sale or other disposition of property shall be the excess of the amount realized therefrom over the basis provided in subdivision (a) or (b) of sec- tion 204, and the loss shall be the excess of such basis over the amount realized. 
(b) In computing the amount of gain or loss under subdivision (a) proper adjustment shall be made for (1) any expenditure properly chargeable to capital account, and (2) any item of loss, exhaustion, wear and tear, obso- 

lescence, amortization, or depletion, prevtoasty allotced with respect to such property. [Italics supplied. ] 
Szc. 204. 

(b) The basis for determining the gain or loss from the sale or other dis- 
position of property acquired before March 1, 1918, shall be (A. ) the cost of such property * ~ ~ or (B) the fair mar)tet value of such property as of March 1, 1918, whichever is greater. 

In Solicitor's Memorandum 4249 (C. B. IV — 2, 15) it was ruled 
that depreciation "previously allowed" with respect to property 
within the meaning of section 202(b) of the 1924 Act contemplates 
that an adjustment of the "basis" is to be made— 

only for deductions tchich have in, prior years been actually gt anted, 
by thc Commissioner in contorting the»ct i»conte of the taxpayer. The de- 
duction for depreciation must, accordingly, not only have been allowable, but 
(b& Commissioner must have actually granted the deduction in determining 
net income for prior yetsrs. A deduction is not "allowed" utitil it is passed 
upon and approved by the Commissioner. Depreciation, however, may be "previously allowed, " although it has not been talon in a return, as its allow- 
ance, for example, in a claim for refund. 

85942' — 81 — 12 
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This ruling was-carefully considered at the time it was issued 

and this ofiice sees no reason for any change therein. 
In situations of the type herein outlined the I&'ederal revenue laws 

prior to the year 1909 contained no provisions under which the 

Commissioner was required to consider depreciation deductions. 

Accordingly, depreciation deductions have actually been allowed 

by the Commissioner only in connection with income returns begin- 

ning with the year 1909, the effective date of the Corporation Excise 

Tax Act of 1909. Depreciation deductions actually allowed by the 

Commissioner in income returns since 1909, or in the making of re- 

funds for any years prior to 1924, constitute depreciation "pre- 
viously allowed" by the Commissioner within the meaning of the 

Revenue Act of 1924 as that A. ct is interpreted by Solicitor's Mem- 

orandum 4249, supra, In this connection, it is noted that Congress, 

in at least two ins:ances in the Revenue A. ct of 1924, referred to the 

1909 Act as imposing an income tax. See sections 277(a)2 and 

281(a). 
Section 202(b) of the 1924 Act provides simply that adjustment 

of the "basis" shall be made for depreciation ' previously allowed 

with respect to such property. " This language is unambiguous, 

and if deductions "previously allowed" means, as held in Solici- 

tor's Memorandum 4249, supra, depreciation deductions actually 

granted by the Commissioner in computing net income of the tax- 

payer, it is plain that deductions allowed by the Commissioner un- 

der the 1909 Act constitute depreciation "previously allowed with 

respect to such property " within the meaning of the language used 

in the 1924 Act. The opinion of this once is that in adjusting the 

"basis" of property sold or otherwise disposed of in 1924, adjust- 

ment should be made for such exhaustion, wear and tear as has been 

allowed by the Commissioner in respect of such property as a de- 

duction in returns filed for all prior years commencing with the 

year 1909, and that this adjustment should be made even though 

the income would be nontaxable without the deduction referred to. 

It appears also that the taxpayer in 1925 retired additional equip- 

ment acquired prior to 1907 for which it set up on its books under 

the account "loss on retired road and equipment" the amount of 

y dollars, which is now claimed as a deduction in determining its 

income tax liability for 1925. This figure is made up primarily of 

that portion of cost whicli has been allocated to depreciation prior 

to 1907 in the adjustment of the taxpayer's accounts under the rules 

of the Interstate Commerce Commission. The Revenue Act of 1926, 

section 202(b), which applies to the taxable year 1925& plainly pro- 

vides that adjustment of the "basis" shall be made not only for 

depreciation ' allowable in respect of such property under this Act 

and prior income tax laws" (as distinguished from deductions "pre- 
viously allowed" by the Commissioner) but also "In addition, if the 

property was acquired before March 1, 1913, the basis (if other than 

the fair market value as of March 1, 1913) shall be diminished 

in the emount of exhaustion, uear and teer * "' * actually cur- 

tained before such date. " [Italics supplied. ] Accordingly, in deter- 

mining the loss sustained on the retirement or other disposition of 

property in the taxable year 1925, depreciation must be deducted 

from the cost basis back to the time of the acquisition of the property. 
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~ether or not amounts accounted for as depreciation sustained 
for anyyrior pear under the accounting rules of the Interstate Com- 
merce Commission constitute depreciation actually sustained for 
the purpose of determining income tax liability is a question of 
fact which is to be determined under the circumstances of each case. 

C. M. CHAREST) 
General Counsel) Bureau of Internal Revenue. 

SECTION 203. — RECOGNITION OF GAIN OR LOSS 
FROM SALES AND EXCHANGES. 

ARTIOLE 1575: Exchanges in reorganizations for stock or 
securities and other property or money. 

REVENUE ACT OF 192B. 

Stock exchanged for cash and bonds of another corporation, a 
party to a reorganization. (See Ct. D. M4) below. ) 

SECTION 904. — BASIS FOR DETERMINING GAIN OR 
LOSS) DEPLETION) AND DEPRECIATION 

ARTIOI. E 1594: Property acquired by gift or trans- 
fer in trust on or before December 81) 1990) or by 
bequest, devise, or inheritance. 

(Also Section 208) Article 1575. ) 

IX — 49 — 4854 
Ct. D. n54 

INCOME TAX — REVENUE ACT OF 192B — DECISION OF COURT. 

1. BGARD GF TAX APPEALs — FINDIIVG GF FAcT — VALUATIoN GF PRGP- 
ERTY AcQUIRED BY BEqUERT. 

The findfng of the Board of Tax Appeals of the appraised value 
for the purpose of the Federal estate tax of' property acquired by 
bequest is a finding of its fair market value at the time of acquisi- 
tion by the taxpayer, which is the basis provided by section 
204(a)5 of the Revenue Act of 1926 in determining gain or loss 
from the sale of property acquired by bequest after February 26, 
1913. 
2. BGARD oF TAx APPEALs — FINDING GF FAcT — CGNcLUsIvENEss oF 

FINDING. 

There being evidence to support a finding of fact by the Board of 
Tax Appeals, such finding will Dot be disturbed on appeal to the 
Circuit Court of Appeals. 

3. GAIN OR Loss — SALE — REORGANIzATIGN — REcoGNITICN CF GAIN— 
COMPUTATION — CASH AND BONDS RECEIVED FOR STOCK. 

Where a taxpayer exchanges stock of a corporation for cash and 
bonds of another corporation, a party to a reorganization, the 
amount realized from the disposition of the stock, as provided by 
section 202(c) of the Revenue Act of 1926, is the sum of money 
received plus the fair market value of the bonds received, but the 
recognized taxable gain, computed un)ler section 203(d)1 of the 
Revenue Act of 1926, is limited to the cash received. 

4. DECISION AFFIRMED. 

The decision of the Board of Tax Appeals (15 B. T. A. , 227) 
affirmed. 



fi204, Art. 1594. ] 172 

UNITED STATEs CIRcUIT CCURT oF APPEALs, EIGH'rH CIROUIT. 

Daut@ lyilliains, appellant, v. Conwnissiouer of Iuterna/ Revenue, appellee. 

On petition to review decision of the United States Board of Tax Appeals. 

Before KENYQN, BooTH, ai. d GARONER, Circuit Judges. 

[October 10, 1980. ] 
OPINION. 

BOOTH, Circuit Judge, delivered the opinion of the court. 

This is a petition to review an order of the Board of Tax Appeals which 

iedetermined the deficiency of the petitioner's income tax for the year 1925. 

The facts leading up to the order are substantially as follows: Petitioner is 

a resident of Duluth, Minn. Noveinber 4, 1918, his wife died testate, leaving 

an estate which included among its assets 827 shares of the capital stock of 

the Red Cliff Land dr Lumber Co. , Ltd. (herein called the Red Cliff company), 

of which the petitioner received as his share 275s/a shares. The Red Cliff 

company prior to April, 1918, was the owner of large timber tracts in Canada. 

At that time it sold its holdings to the Alberni-Pacific Lumber Co. , Ltd. (herein 

called the Alberni-Pacific company), in exchange for 24, 000 shares of the 

latter's capital stock; and these shares constituted the assets of the Red 

Clifl' . company on November 4, 1918. The Alberni-Pacific company acquired 

and owned a logging plant, for which it issued 6, 000 shares of its capital 

stock. These land holdings and this logging camp constituted the assets of 

the Alberni-Pacific company. At the time of the death of Mrs. Williams the 

capital stock of the Red Cliff company had no market value; but the Probate 

Court of St. Louis County, Minn. , in the administration of the estate found 

that the stock of the Red Cliff company was vvorth $194. 64 a share. This 

finding was based upon an appraisal made by two appraisers appointed by 

said probate court, and the appraisal was based in part, at least, upon reports 
which had been made by cruisers and engineers of. the company. 

This valuation of the stock of the Red Cliff company was adopted by the 

executors of the will of Mrs. Williams in making their return of the value 
oi' the stock for Federal estate tax purposes. 

The shares which the petitioner received of the Red Cliff company he sur- 

rendered later to the liquidating committee of that company, and received 

in exchange 1, 658 shares of the stock of the Alberni-Pacific company. In 1925 
the petitioner sold all his shares of. this stock for $181, 418. 50, of which $69, 426 

was paid in cash and $61, 987. 50 was paid in bonds of the purchasing cor- 

poration. The face value of the bonds was $68, 875. The purchasing corpora- 

tion was the new Alberni-Pacific company, and had been organized to take 
over the properties of the old. company of that name. 

The petitioner in making his income tax return for the year 1925 set up 

the cost of the stock of the Red Cliff company on the basis of the 1918 appraised 
value above given, and on this basis the sale in 1925 reflected a gain of $69, 426. 
An amended return was put in by the petitioner, in which he set up the cost 
of the Red Cliff stock on a different basis; and on this amended basis 
the sale in 1925 reflected a loss of $22, 067. 55; and he accompanied his 

amended return with a claim for refund in the amount of the difference be- 

tween the income tax as shown by the original return and as shown by the 
amended return. The amount of this difi. 'erence was $4, 497. 17. This claim 
was disallowed by the Commissioner, and a deficiency in the income tax of 
petitioner was found in the sum of $846. 59. This conclusion of the Commis- 

sioner Ivas afilrmed by the Board of Tax Appeals. The present appeal 
followed. 

One of the contentionk of petitioner is that the Board of Tax Appeals failed 

to make any finding as to the fair market value of the stock of the Red Cliff 

company in 1918, the date when petitioner acquired it, and that therefore 
there is no basis for the order made by the Board redetermining the deficiency. 

We think this contention can not be sustained. It is true that the Board 
of Tax Appeals in its findings of fact does not state specifically that the 

fair market value of the stock of the Red Cliff company in November, 1918, 
was $194. 64 per share. But it does find that this was the valuation fixed 

by the probate court in accordance with the laws of the State of, Minnesota 

for estate and inheritance tax purposes, and that this figure was adopted by 
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the executors of the estate in making return for Federal estate tax purposes. 
It also redetermines the tax deQciency at exactly the same figure as the Com- 
missioner, who had adopted the valuation above mentioned and had based 
his deficiency figure thereon, Under these circumstances we think it would 
be hypercritical to hold that the Board of Tax Appeals had made no finding 
of valuation of the stock. 

But this is not all. Article 1594(c) of Regulations No. 05 (Oct&&ber 6, 
1924) of the Treasury Department relating to income tax reads in part as 
follows: 

In the case of property acquired by bequest, devise, or inheritance 
its value as appraised for the purpose of the Federal estate tax or in the case of 
estates not subject to that tax, its value as appraised in the State court for 
the purpose of State inheritance taxes shall be deemed to be its fair market 
value when acquired. " 

These regulations have the force and effect of law when not in conQict 
with statutory provisions on the same subject matter. (United, States v. 
Eaton, 144 U. S. , 677; United States v. Grtmaud, 220 U. S. , 506; 3Iart&land Cas. 
Co. v. United States, 251 U. S. , 842, 349; Dacuffe&'-Liebern&an Bre&vt»g Co. v, 
United States, 36 F. (2d), 568. ) 

In the case at bar we find no cot&iiict between the regulation quoted and the 
statutory provision, section 204(a)5 of the Revenue Act of 1920, reading as 
follows: 

"SEo. 2(H. (a) The basis for determining the gain or loss from the sale or 
other disposition of property acquired after February 28, 1913, shall be the cost 
of such property; except that— 

4I 

"(5) If the property was acquired by bequest, devise, or inheritance, the 
basis shall be the fair market value of such property at the time of such 
acquisition. 

Giving et&et, therefore, to the regulation provision, it is clear that the 
finding of the Board of Tax Appeals relative to the appraised value of the 
stock for the purpose of the Federal estate tax is a finding of its fair market 
value when acquired by appellant. 

Another contention of petitioner is that the Board of Tax Appeals in 
making its findings and conclusions proceeded on an erroneous theory of law, 
viz, that the Board was bound to approve the valuation of the Commissioner 
unless the presumption in favor of its correctness was overcome by con- 
vincing proof by the petitioner. 

We shall not undertake to follow counsel for petitioner in their rliscussion 
as to the theoretical status of presumptions in the law of evidence. It will 
suifice to ascertain whether the rulings and action of the Board of Tax 
Appeals relative to the evidence in the instant case were in accord with well 
established principles. 

Rule 30 of the Board of Tax Appeals reads as follows: 
"Burden of proof. — The burden of proof shall be upon the petitioner, 

except that in respect of any new matter of fact pleaded in his answer, it 
shall be upon the respondent. " 

This rule has been enforced by the Board in numerous cases. (J. &)f. 

Lyon, , 1 B. T. A„878; Eetc» Pitts Parker, 14 B. T. A. , 1185, 1197. ) And 
similar holdings have been made by the courts. (Brou&n v. Commr. , 22 F. 
(2d), 797; Avery v. Commr. , 22 F. (2d), 0 [T. D. 4116, C. B. YII — 1, 155]; 
Bist&off v. Commr. , 27 F. (2d), 91; Coon iuto Co. v. Comrm. , 85 I'. (2cl), 504 
(C. C. A. 8); Wick&etre v. Reinecke, 275 U. S. , 101 [T. D. 4120, C. B. VII — 1, 
310]; Retnecke v. Spalrling, 280 U. S. , 227 [Ct. D. 154, C. B. IX — 1, 305&h) 

The presumption in favor of the Commissioner's finding may be overcome 
by evidence. (ll alter R. McCartl&y, Ez&'. , 9 B T. A. , 525; U»ited States v, 
Rindskopf, 105 U. S. , 418; Wick&vi& c v. E« i»ecke, supra; Reinccke v. Spalding, 
supra; Coon Auto Co. v. Conu&u. , supra; Fidelity d Columbia Tr. Co. v. 
Lucas, 7 li'. (2d), 140, ) 

The value at which securities are returned for estate tax purposes is prima 
facie the value for the purpose of comyutin, gain or loss on sub cquent sale. 
(Article 1594(c) of Regulations No. 05, supra; Eii-abetk J, Brag, 4 B. T. A. , 
42, ) 

With these principles in mind, let us exa&nine the proceclure in the case 
at bar. Petitioner offered a considerable amount of evidence in an eudeavor 
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to prove that the fair market value of the Red CIA company stock in Novem- 

ber, 1918, was greater than $194. 64 per share. The appraisers in the probate 

court in arriving at this value per share of stock had used as a basis stump- 

age value of the timber owned by the Red Clitf company at $1 per tliousand. 

The evidence introduced by petitioner before the Board of Tax Appeals was 

almost entirely directed to the stumpage value of the timber in November, 

1918. Testimony of experts in the lumber business was received tending to 

show that the stumpage value was as high as $2 per thousand. This testimony 

of the experts was of two kinds: (1) Their opinions based upon their personal 

knowledge of the timber on the lands in question or near-by lands; (2) their 

opinions based upon an alleged sale in 1911 of the timber on the very lands 

in question, and their knowledge of any changes in value between 1911 and 

1918. 
It is the contention of petitioner that all of this expert testimony was 

stricken from consideration or held to be of no weight by the Board of Tax 
Appeals on the erroneous legal theory above mentioned. We think the record 

does not bear out this contention. We find nothing in the opinion of the 

Board of Tax Appeals or elsewhere in the record to indicate that the expert 

testimony of the first class was not considered and given due weight. As 

to the expert testimony of the second class, there are expressions in the 

opinion of the Board of Tax Appeals which indicate that it was accorded 

but little if any weight. Such ruling, if. one was made, was not without 

reasonable basis. In the first place, the sale was remote — seven years prior 

to the date at which the valuation was to be fixed. This infirmity was 

attempted to be cured by testimony that the value of stumpage had changed 

little, if any, during the 7-year period. In the second place, the alleged sale 

itself was of doubtful character. While sales of land are not infrequently 

iield to be evidence of value of the land, the sales so contemplated are com- 

pleted sales, i. e. , where the consideration is paid. In the sale in question the 

consideration was only partly paid and the purchase contract v-as then 

abandoned by both parties. Such a situation has many of the infirmities 

of a mere offer to buy. (Sce Sharp v. United States, 191 U. S. , 841. ) 
In addition to all this, it must be borne in mind that this method of ascer- 

taining the value of the stock of the Red Cliff company was at best an indirect 

one. The testimony thus offered was not as to the value of the stock, but 

as to the value of the assets of the corporation which had issued the stock. 

The value per share of corporate stock can seldom be found by dividing the 

value of the assets by the number of shares. Many other considerations enter; 
among them, the liabilities, the outstanding contractual obligations, the 
character of the management, wheiher the market for such assets is active, 

sluggish, or sporadic. In view of these uncertain elements, not rendered 

certain by any evidence on the pa. rt of petitioner, and in view of the very 

doubtful probative value of the alleged sale and the testimony of the experts 
based thereon, we think it was not reversible error on the part of the Board 

of Tax Appeals to exclude such evidence from considers. tion. 
Another contention of petitioner is that the introduction of any substantial 

evidence by petitioner caused the presumption in favor of the Commissioner's 

finding to disappear, and that apart from this presumption there was nothing 

on which to base the findings and co~elusion of the Board of Tax Appeals. 
We think this contention is based upon a misapprehension of the evidence 
contained in the record. There was evidence before the Board tending to 
establish the fact that a valuation had been fixed on the stock of the Red 
Clift company by the probate court in 1918 after an appraisal; tending to 

establish the further fact that this valuation had been adopted by the peti- 

tioner in making return for the Federal estate tax on his wife's estate; tending 

to establish the further fact that the valuation so fixed was correct according 
to the best of petitioner's judgment in 1918. This was substantial evidence 
and was considered by the Board of Tax Appeals along with the other evidence 

not excluded. The view of the Board after such consideration is thus 
expressed in the opinion filed: 

"On the whole, the evidence before the Board tends to support the findings 

of the probate court as being the nearest approach to a true valuation for 
said stocl on November 4, 1918, that co!!ld be made untler conditions existing 
at that time. The action of the respondent in respect of his determination 
of the value of this stock is approved. " 

It is the well-established rule that if there is any substantial evidence ro 

support a finding of the Board of Tax Appea. ls, such finding will not be 
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The following cases announce the rule 1n the eighth circuitt 
a&tin v Oomter, (28 1P, (Qd), 748), Densen' Lkve Stook Com. Co. v. Commr. 

29 F, (2d), 548), Kendrick Coal c5 Dock Oo. v. Commr. (29 F. (2d), 559), 
Ottklis Eotme-Loomis Oo, v. Conwmr. (29 P. (2d), 698), Peedersl Sagpty Co. 

V. C~ (81 F. (2d) 274), Potoors Nfg. Co. v. Comber. (84 F. (2d), 255). 
Error is also assigne5 as to the exclusion of certain testimonv by the wit- 

ness Scanlon. This matter is not properly before us for consideration, inas- 
much as no offer to prove was made. Such oifer was necessary whether we 
give effect to the rule Of evidence apparently governing the Board of Tax 
Appeals (Revenue Act 1926, sec. 907(a); DfcCartett v. Nat. Sac. c6 Yr. Co. 
258 P. , 154) or to the rule in this circuit (federal Sur. Co. v. Standard Ot) 
Co. , 82 P. (2d), 119). Furthermore, later in the trial the witness Scanlon 
was allowed to answer (luestions of the same general import. 

Petitioner finally contends that the Board of Tax Appeals erred in its 
method of computing the sales price of the stock of petitioner in the Red Cliff 
company. The Board held that the "sales price" was the value of the bonds 
and cash received i that the "cost" of the stock was the fair market value in 
November, 1918; that the gain was the difference between the two, but that 
the gain to be recognized was limited by the amount of cash received in ac- 
cordance with section 203(d)1 of the Revenue Act of 1926, reading as follows: 

"Szo. 203. (d) (1) If an exchange would be within the provisions of para- 
graph (1), (2), or (4) of subdivision (b) lf it were not for the fact that the 
property received in exchange consists not only of property permitted by such 
paragraph to be received without the recognition of gain, but also of other 
property or money, then the gain, 1f any, to the recipient shall be recognized, 
but in an amount not in excess of the sum of such money and the fair market 
value of such other property. " 

The petitioner argues that in computing the "sales price" the value of the 
bonds received should be entirely eliminated, because under the statute if pe- 
titioner had exchanged his stock solely for bonds no gain or loss could be 
recognized, as provided by section 203(b)2, reading as follows: 

"SEo. 208. (b) (2) No gain or loss shall be reco~nized if stock or securities 
in a corporation a party to a reorganization are, In pursuance of the plan of 
reorganization, exchanged solely for stock or securities in such corporation or 
in another corporation a party to the reorganization;" 
and that paragraph (d)1 of the same section is to be construed in harmony 
with paragraph (b)2; and when so construed it means that "no gain shall 
be recognized to the extent of 'property' received which is permitted by that 
paragraph, but if 'other property' or money is also received, then a gain shall 
be recognized in respect of such ' other property' and money. " 

We think this argument of petitioner is based upon a confusion of the 
statutory provisions relating to the computing of gain or loss with the pro- 
visions relating to the recogn4ziag of gain or loss. The sections establishing 
the method of computing the gain or loss are sections 202 aud 204. Whether 
such gain or loss shall be recognized after it has been computed, and to what 
extent, depends upon section 203, the opening sentence of which reads: 

"(a) Upon the sale or exchange of property the entire amount of the gain 
or loss, determined under section 202, shall be recognized, except as herein- 
after provided in this section. " 

Certain parts of section 203 provide that no gain or loss shall be recognized 
in specitied cases, e. g. , subdivision (b), paragraphs (1), (2), (8), (4), (5) 
subdivision (c); subdivision (e), paragraph (1). Other parts of section 20$ 
provide that a portion only of the gain shall be recognized, e. g. , subdivision 
(b), paragraph (5); subdivision (d), paragraphs (1), (2); subdivision (e), 
paragraph (2). Subdivision (f) provides for cases in which no loss shall be 
recognized, additional to the cases covered by subdivision (b), paragraphs (1), 
(2), (8), (4), (5). In none of these subdivisions ((b), (c), (d), (e), (f) ) of 
section 203, however, is there any method provided or suggested for ascertain- 
lng gain or loss other than the method provided in sections 202 and 204. 

The language of these two sections is simple. Section 202, so far as here 
material, reads as follows: 

"SEc. 202. (a) Except as hereinafter provided in this section, the gain from 
the sale or other disposition of property shall be the excess of the amount re- 
alized therefrom over the basis provided in subdivision (a) or (b) of section 
204, and the loss shall be the excess of such basis over the amount realized. 

s 
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"(c) The amount realized from the sale or other disposition oi' property 

shall be the sum of any money received plus the fair market value of the 

property (other than money) received. " 
Section 204, so far as here material, reads as follows: 

"Szc. 204. (a) The basis for determining the gain or loss from the sale 

or other disposition of property acquired after February 28, 1918, shall be 

the cost of such property; except that— 

"(5) If the property was acquired by bequest, devise, or inheritance, the 

basis shall be the fair market value of such property at the time of such 

acquisition. " 
And as if to set at rest the proposition that section 208 relates solely to the 

recoynition of gain or loss and not to the determination or computation thereof, 

section 202(d) provides: 
"(d) In the case of a sale or exchange, the extent to which the gain or 

loss detenuined under this section shall be recognized for the purposes of this 

title, shall be determined under the provisions of section 208. " [Italics ours. ] 
We think the Board of Tax Appeals correctly computed the gain in accord- 

ance with the provisions of sections 202 and 204, and correctly limited the 

gain to be recognized as taxable in accordance with the provisions of section 

208(d)1. There is no showing that petitioner was taxed on any gain in 

excess of the cash received. 
Our conclusion is that the order of redetermination of the Board of Tax 

Appeals should be atfirmed, and it is so ordered. 

ARTICLE 1602: Basis for allowance of depletion 
and depreciation. 

IX-45-48C7 
0;. D. ZA5 

INCOME TAX — REVENUE ACT OF 1926 — DECISION OF COURT. 

DRuucTICN — DEPLETION — OIL AND GAs WELLs — INcoME FRCM SALE. 

Income arising from the sale of oil and gas property may not 

be tal-en into consideration in computing the allowance for deple- 

tion under section 204(c) 2 of the Revenue Aet of 1926. 

DIRTRIcT CoURT 0F THE UNITED STATEs FQR TH'E WERTERN DISTRIcT QF OKLAHOMA. 

Darbp-Lpnde Co. , a Corporation, plaintiff, v. A. cei C. AIezander, Collector of 
Internal Revenue for the District of Olciahcma, defendant. 

[September 25, 1980. ] 
OPINION. 

VAvaHT, D. J. : The plaintitX in its petition alleges that on January 1, 1926, 

it was the cwner of certain producing and nonproducing oil and gas properties 

located in the State of Kansas, all of which were acquired subsequent to 

February 28, 1918. and on about July 1, 1926, sold said properties to the Darby 

Petroleum Go. , a corporation, for an agreed price of $1, 000, 000, and received 

therefrom the entire purchase price, which, after the deductions from such pur- 

chase price as authorized by law, resulted in a taxable income to the plaintitf 

company in the sum of $752, 285. 96, which amount of taxable income was 

included in and accounted for in item No. 8 of the gross income as set forth 

in income tax returu filed fcT the year 1926. 
The plaintiff further alleges that in mal'ing said income tax return for the 

calendar year of 1926, and after including the item realized from the sale of the 

oil and gas properties as above set forth, it reported and rendered a total in- 

come in the amount of $982, 885. 58; that in making said return, the plaintiff 

claimed certain deductions, but the only one in controversy here being item 

21, "Depletion of mines, oil and gas wells, timber, etc. , " in the amount of 

f44, 288. 47; that included in said item was the amount of $42, 447. 48 as depletion 

claimed for and on account of and out of the properties hereinbefore mentioned, 

which were sold on July 1, 1926; that such depletion so claimed was based 

and computed upon the proceeds received from actual sales of oil and gas 

produced from said properties; that in computing the net income derived from 
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all the operations of the plaintiff company, the total deductions amounted to the 
sum of $208, 641. 62, which, deducted from the gross income, left a net income 
for the calendar year of 1926 in the amount of $773, 753, 96, upon which amount 
the plaintiff computed the total amount of tax for the taxable year in the 
amount of $104, 443. 28. 

Plaintiff further alleges that at all times hereinbefore set forth the Revenue 
Act of 1926 was in full force and eifect, and was applicable to the computation 
of the taxed liability of this plaintiiT, and that section 204(c)2, for the allow- 
ance unto the plaintiff in lieu of depletion of 27rr2 per centum of the gross 
income from the property during the taxable year, applies, said section being 
as follows: 

"In the case of oil and gas wells the allowance for depletion shall be 27rrs 
per centum of the gross income from the property during the taxable year. 
Such allowance shall not exceed 50 per centum of the net income of the tax- 
payer (computed without allowance for depletion), from the property, except 
that in no ease shall the depletion allowance be less than it would be if com- 
puted without reference to this paragraph. " 

And that in computing the amount of taxable income for the calendar year 
1926, the plaintiif inadvertently failed to compute the allowance as fixed by 
law, thereby resulting in an understatement of the deduction properly allowable 
to the plaintiff, and an overstatement of net income of the plaintiff company 

~ for the taxable year of 1926, and a proportionate overstatement of the amount 
of tax due thereon. 

The plaintiff further alleges that upon discovering said understatement of 
the amount of allowance for depletion, and consequent overstatement of the 
net incnne for said year, that it filed an amended income tax return for said 
year of 1926, asking that it be permitted a deduction for depletion on the basis 
of 27rrs per cent of the income derived from the sale of property, and for the 
recovery of the tax so paid of $35, 072. 81. 

The defendant filed its demurrer, alleging said petition fails to state facts 
sufficient to constitute a cause of action in favor of plaintiff and against the 
defendant. 

The question involved in this demurrer is whether the amount received from 
the sale of oil and gas property may be taken into consideration in computing 
the allowance for depletion under section 204(c)2 of the Revenue Act of 1926. 

This demurrer has been carefully briefed both by counsel for the Government 
and plaintiff, and while their briefs consist more in learned arguments, based 
upon the history of this legislation, than upon any construction of a court 
of competent jurisdiction directly in point, the court is of the opinicn that 
section 204, above cited, has reference to the income derived from the property 
during the taxable year, and not from the income derived from the sale of the 
property during the taxable year, 

In Klein on Federal Income Taxation (1929), a most exhaustive and learned 
text on that subject, the author says in discussing the above clause: 

"The income basis for computing depletion on oil and gas properties replaced 
the discovery value basis for 1925 and subsequent years, and the provision 
that depletion on the income basis shall not be less than the deduction would 
be if computed on the basis of the value at the basic date has no reference 
to discovery value. The deduction is not subject to any limitation because 
of the amount returnable as of any basic date, regardless of the amount 
of depletion previously sustained. It is not necessary, in order to take the 
deduction on the income basis, that any entry be made on the books or any 
amount charged off for depletion. Only the income derived fr om the oil 
and gas properties is to be considered in computing the amount of the deduc- 
tion, and income arising from the sale of such properties is not a part of 
the income from the properties for this purpose. " 

The author, as a basis for this conclusion, cites Intr mal Revenue Bulletin, 
designated, "Bulletin 6 — 1 [C. B. VI — 1], page 19, under G. C. 51. 1023, wherein 
the General Counsel for the Bureau of Internal Revenue in construing this 
Act, said: 

"Income arising from the sale of oil and gas property or any interest 
therein, may not be taken into consideration in computing the allowance for 
depletion under section 204(c)2 of the Revenue Act of 1926. " 

And also in Cumulative Bulletin VI — 2, pa "e 21 [G. C. ihl. 2315], in an opinion 
by the same authority, the same position is taken; also in Cumulative Bulle- 
tin VII — 2, page 115 [G. C. 51. 5104]. 
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While these opinions from the Revenue Department are not conclusive 

upon the courts, they certainly are persuasive, and indicate clearly not only 

the rulings of the Department, but in this case they indicate the theory which 

Congress had in mind at the time of the enactment of the legislation. 

Aside from the foregoing, this co'urt is of the opinion that a careful reading 

Of. the section involved in this case will show that the construction which 

has been placed upon it by the Revenue Department is the proper construc- 

tion, and that gross income from property has a distinct meaning as compared 

to gross income from the sale of property. 
The demurrer is sustained and exception allowed plaintiff. 

ARTicLR 1602: Basis for allowance of depletion IX — 49-4855 

and depreciation. 6. C. M. 8768 

REVENUE ACTS OP 1924 AND 192B. 

The capital basis for depletion purposes in the case of a tax- 

payer who was a lessee of mining properties prior to March I, 
1918, and in 1917 purchased the properties, is the sum of the unde- 

pleted portion of the capital value of its leasehold interest as of 
March 1, 1918, plus the amount expended to acquire the lessor's 

fee interest. 

An opinion is requested whether a lessee who purchases the lessor's 

fee subsequent to March 1, 1918, and claims depletion on that cost is 

also entitled to depletion based on the March 1, 1918, value of the 

leasehold. 
The taxpayer was a lessee of certain coal mines through leases 

entered into prior to March 1, 1918. In years subsequent to 1918 

various properties designated as "properties purchased after March 

1, 1918, which had been leased to the company" were purchased by 

the taxpayer. The leases were ordinary mining leases providing 

for royalty payments on the basis of minerals removed, and con- 

tained the usual clause providing for minimum royalty payments, 
with reversion in case of breach of covenants. In computing the 

depletion allowance for the years 1924 to 1927, inclusive, the Income 

Tax Unit allowed a certain rate per ton based on taxpayer's lease- 

hold interest in the properties as of March 1, 1918. It is contended 

by the taxpayer that in addition to such allowance it is also entitled 

to an allowance for depletion based on the cost of the properties 
acquired subsequent to March 1 1918. A still diferent method of 
treatment has been suggested which is based on the argument that 
the subsequent purchase had the e8ect of merging the leasehold 

estate into the fee simple estate, that the basis for depletion should 

be the cost of the greater estate (fee) without regard to the cost or 

value of the lesser estate (leasehold), and that as a consequence such 

cost should not be increased by the undepleted March 1, 1918, value 

of the taxpayer's interest in the leased properties. 
Section 204(c) of the Revenue Act of 1924 and of the Revenue 

Act of 1926 provides, in part, as follows: 

(c) The basis upon which depletion, exhaustion, wear and tear, and obso- 

lescence are to be allowed in respect of any property shall be the same as 
is provided in subdivision (a) or (b) for the purpose of determining the gain 

or loss upon the sale or other disposition of such property 

Section 204 (a) and (b) of the same Acts provides, so far as 

hereto pertinent, as follows: 

(a) The basis for determining the gain or loss from the sale or other 

disposition of property acquired after Irebruary 28, 1918, shall be the cost 

of such property 
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(b) The basis for determining the gain or loss from the sale or other dis- 
position of property acquired before March 1, 1913, shall be (A) the cost of 
such property ~ ~ ~ (B) the fair market value of such property as of 
March 1, 1913, whichever is greater 

The instant lease may be considered as a lease and not as a sale 
of mineral in place. (Compare Von Baembach v. Sargent Land 
Co. 242 U. S. , 508', Rosenb)erger v. 3fcCaughn, 20 Fed. (2d), 189, 
T. 5. 4058, C. B. VI — 2, 178, affirmed 25 Fed. (2d), 699, T. D. 4171, 
C. B, VII — 2, 258; and see Bun. bett v. Commissioner, 81 Fed. (2d), 
667 l S M 1865) C B 2 148 ) 

A leasehold is property. (See Lynch v. Ahaorth-Stephens Co. , 
267 U. S. , 864, T. D. 8690, C. B. IV — 1, 162; art. 1572(a), Re~s. 65 
and 69; and compare Atterkcry, 1 B. T, A. , 169, C. B. VIII — 1, 8; 
Estate of Leon C. Riggs, 2 B. T. A. , 668, C. B. VIII — 1 89. ) 

In Solicitor's Memorandum 2981 (C. B. IV — 1, 33) this office held 
that where a corporation which owned a coal leasehold acquired the 
remainder interest it should capitalize that portion of the leasehold 
cost allocable to that portion of the original term of the lease unex- 
pired at the date of the acquirement of the remainder. 

Depletion is an annual allowance to enable a taxpayer to recoup 
the exhaustion of his investment, so that depletion is completed 
when the capital investment has been returned. Such exhaustion 
of the investment is not dependent on the manner of ownership but 
on the amount of capital the taxpayer has invested in the property 
being depleted or exhausted. That bein&~ so, the merger of the 
leasehold with the fee has no direct bearing on the exhaustion of 
invested capital. While a mining lease does not convey title to 
minerals in place, the Supreme Court of the United States has held 
that it does create a real and substantial interest in such minerals 
even to a lessee whose only financial obligation to the owner of the 
fee is to pay for the minerals as they are mined. That court has 
held that such an interest is property, the value of which on March 
1, 1918, is capital which should be returned to lessee free from tax 
through depletion deductions from gross income. The entire capital 
value of such mineral lands is divisible between the lessor and the 
lessee in proportion to the interest of each severally considered. 
(See Lynch v. Ahoorth-Stephens Co. , supra. ) 

These several interests, lessened in capital value for tax purposes 
by sustained depletion, continued in the instant case down to the 
year 1917, when the lessee bouglit the lessor's interest. In the ab- 
sence of. a surrender of its leasehold rights by the lessee prior to the 
purchase of the lessor's interest, the efFect of such purchase ordinarily 
considered was the acquisition by the lessee of an interest in the 
mineral property in addition to that already owned by it under the 
lease. While the purchase of the fee by the lessee had the efFect of 
merging its leasehold title into the fee title acquired by it, the fact 
is that the entire interest in the mineral property was acquired in 
two separate transactions. 

For the foregoing reasons it is the opinion of this office that the 
capital basis for depletion purposes to the taxpayer is the sum of the 
undepleted portion of the capital value of its leasehold interest as 
of March 1, 1918, plus the aniount expended to acquire the lessor's 
fee interest in 1917. 

C. M. CHAREsT& 
General Counsel, Bureau of Internal Revenue. 
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SECTION 206. — NET LOSSES. 

ARTICLE 1622: Claim for allowance of net loss. 

(Also Section 240, . Article 634. ) 
REVENUE ACTS OP 1921, 1924, END 1926. 

IX-45-4828 
G. C. M. 8618 

group of affiliated corporations showed a consolids. ted loss 

for the years 1922 and 1928 and consol''dated net income for the 

years 1924 aud 1925. Computed on a separate basis, some of 

the corporations sustained losses for each of the four years, while 

other members of the group sustained losses in one or more of the 

years. One subsidiary was dissolved in 1923; two were incor- 

porated in 1924; and one was incorporated in 1925. 
Held, with respect to the number of returns required for the 

calendar years 1922 to 1925, inclusive, of the affiliated group, that 

only one return for each of the years mentioned should be required 

of said group. The net loss allowable to members of the group 

for 1922 may be brought forward and deducted from the net 

income allocated to the member for 1928. But. since the group 

as a whole had no net income for 1928, the entire net loss for 

1922 allocable to each member must be brought forward to 1924. 

ds to 1924, the 1924 Act governs, and the loss allocable to each 

member for 1922 is, under section 206(e) of said Act, to be used 

as a deduction in determining the member's net income for 1924, 

since the said net loss was not absorbed in 1923. The year 1924 

is treated as the " third " year in the computation. Said 

net loss may not be used as a deduction in 1924 beyond the point 

where there is income to the member to absorb it; that is, it 

may not be used to produce a loss which would enter into the com- 

putation of consolidated net income. This is true for either the 
"second" or the "third" year, in v''ew of the language of section 

206 (a) and (b). Net losses allocated to the members for 1928 

may be brought forward as provided in section 206(f). Since 

there is no substantial difference between the net loss provisions 

of the Revenue acts of 1924 and 1926, the principles above stated 

are equally applicable in bringing forward losses to be applied 

against iucome allocable to members in 1925. 
Extent to which Law Opinion 1118 (C. B. III — 2, 86) was revoked 

by General Counsel's Memorandum 8132 (C. B. IX-1, 287) indi- 

cated and discussed. 

An opinion is requested as to the proper application of section 

204 of the Revenue Act of 1921 and section 206 of the Revenue Acts 

of 1924 and. 1926 to the facts in the instant case. 
The M Company is the parent of a group of RSliated corpora- 

tions, which group existed with minor changes during the years 

1922 to 1925, inclusive. The aKliated group showed a consoli- 

dated loss for the years 1922 and 1923 and consolidated net income 

for the years 1924 and 1925. Certain of the corporations sustained 

losses computed on a separate basis in each of the four years in 

question, while other members of the group sustained losses in one 

or more of the years. Changes within the group were as follows: 

One subsidiary, the N Company, was dissoIved on June 80, 1923. 

In the calendar year 1924 two new subsidiary companies were 

incorporated, namely, the 0 Company on January 24, 1924, and 

the P Co", adoration on April 25, 1924, and in the calendar year 1925 

one subsidiary company was incorporated, namely& the Q Corpora- 

tion, on November 12, 1925. The assets of the dkssolved company 

were absorbed. by the other afIiliated companies and the assets of the 

newly incorporated companies were acquired from other companies 

in the group for which the new companies issued. their stodr. 
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With respect to the number of returns required for the calendar 
ears 1922 to 1925, inclusive, of the affiliated group of which the 
axpayer is the parent company, this office is of the opinion that only 

one return for each of the years mentioned should be required of 
said group. This conclusion is based on Shrif ck Co. v. United 
States (88 Fed. (2d). 865) and streets Co. of 4mevica, Inc. , v. 
Commissar'oner (40 Fed. (2d), 486). It is the opinion of this office 
that the Board's decision in Automatic Five Alarm. Co. v. Comnu's- 
eionef (18 B. T. A. , 1195), in so far as it dealt with the right of 
two companies to file a consolidated return for a full taxable year 
where one of the companies was in existence for only part of a year, 
is overruled by Streets Co. Of America, Inc. . v. Comm& sioner. supra. 

The question raised with respect to the effect of Sic~'ft d; Co. v. 
United States on Law Opinion 1118 (C. B. III — 2, 86) has already 
been considered to some extent by this office in General Counsel's 
Memorandum 8182 (C. B. IX — 1, 287). General Counsel's Memo- 
randum 8182 was based upon a case involving the calendar years 
1922 and 1928, hence falling under section 204 of the Revenue Act 
of 1921. An affiliated group to which were added two new corpora- 
tions during 1922 (one by stock purchase, the other by the forma- 
tion of a new corporation through the transfer of assets from a 
member already within the group) sustained a consolidated net loss 
for that year. The group as it existed on December 81, 1922, con- 
tinued through the calendar year 1928, with only one change, namely, 
a new corporation was organized to take over certain real estate. 
The affiliated group desired to deduct the consolidated net loss for 
1922 from the consolidated net income for 1928. 

Relying on Streets Co. of America, Inc. , v. Commissioner and 

Swift ck Co. v. United States, supra, it was held that the addition of 
new members to an affiliated group of corporations during a taxable 
year did not create a new taxpayer, or end the taxable year of the 
group so as to require the filing of a return for the period beginning 
with the date of such addition; that a consolidated net loss of an 
affiliated group for one year might not be deducted in its entirety 
from the consolidated net income of the group for the first succeed- 
ing taxable year; that the portion of the net loss for the year 
properly allocable to each affiliated corporation should be applied 
agamst the portion of the consolidated net income allocated to such 
corporation for the flrst succeeding taxable year; that Law Opinion 
1118, supra, in so far as it was inconsistent with the above conclusion 
was revoked. 

The question has arisen as to what extent Law Opinion 1118 ~as 
revoked by General Counsel's Memorandum 8182. It seems perti- 
nent to point out what principles were laid down in the said law 
opinion and to what extent those principles are in conffict with the 
court's decision in the Swift case. Law Opinion 1118 involvecl cer- 
tain situations arising under section 204 of the Revenue Act of 1918. 
Four questions were submitted to the Solicitor of Internal Revenue 
for an expression of opinion. Tlie four questions, with their an- 

swers, are quoted below: 

1. ~here the consolidated return of an afhliated group for the vear 1919 
discloses a net income, but one or more of the members of the group sustained 
an operating loss for that year, what application should be given to the 
provisions of section 2042 
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It is concluded '4 ~ ~ that where the consolMated return of an afffnated 

group discloses a net income, there has been no net loss within the meaning 

of section 204, although one or more members of the group, considered sepa-. 

rately, sustained an operating loss for the year. 
2. Where the consolidated return of an aiffliated group for the year 1919 

discloses a net loss and the same corporations, and only those corporations, 
were affiliated for the preceding taxable year, what application should be given 

to the provisions of section 2042 
Where in such circumstances the consolidated group as an entity sustains 

a net loss, the reasonable and logical application of the statute requires that 

the amount of the net loss should be computed on the basis of the consolidated 

return, and that the net loss so computed should be availed of by the con- 

solidation as a group. Such a conclusion is in accord with logic and reason, 

and, in my opinion, is authorized by the wording of the statute. 
It is held ~ ~ ~ that where the consolidated return of an aiffliated group 

for the year 1919 discloses a net, loss and the same corporations, and only those 

corporations, were aiffliated for the preceding taxable year, the amount of such 

net loss, computed on the basis of the consolidated return, should be applied 

against the consolidated net income of the group for the preceding taxable year, 

6. Where two or more corporations were affiliated for the year 1919 but were 

not aiffliated for the preceding taxable year, and the consolidated return for 

the year 1919 discloses a net loss, what application should be given to the pro- 

visions of section 204, (a) in case each member of the aiffliated group sustained 

a net loss for the year 1919, and (b) in ease one or more of the members 

of the group sustained a net loss but other members of the group derived 

a net income for that year7 

It is my opinion 
(a. ) That if each member of the aiffliated group sustained a net loss for 

that year, the amount of the net loss of each member, determined after the 

elimination of all intercompany transactions, should be applied against its 

net income for the preceding taxable year; but 
(b) That if one or more members of the aiffliated group sustained a net loss 

for the year and other members of the group derived a net income, the amount 

of the net loss disclosed by the consolidated return should be apportioned among 

the several members of the group which, considered separately, sustained net 

losses in proportion to the amount of the net loss sustained by each, and the 

part of the net loss attributable to each should be applied against its net 

income for the preceding taxable year. 
4. Where two or more corporations were not aiffliated for the year 1919 

but were aiffliated for the preceding taxable year, what application should be 

given to the provisions of section 204 in case one or more of the corporations 

which were included in the aiffliated group for the preceding taxable year 

sustained a net loss for the year 19191 

It is concluded * * ~ that where two or more corporations were not 

aiffliated for the year 1919 but were aiffliated for the preceding taxable year, 

and one or more of the corporations which were included in the afffliated 

group for the preceding taxable year sustained a net loss for the year 1919, 
the amount of such net losses should be applied against the consolidated net 

income nf the aiQQated group for the preceding taxable year. If, however, 

the amount of the net loss of a member exceeds that proportion of the con- 

solidated net income for the preceding taxable year attributable to it, the 

ameqnt of the excess shall not be allowed to further reduce the consolidated 

net income for the preceding taxable year, but shall be applied against the 

income of such corporation or the consolidated group of which it is a member 

for the succeeding taxable year. 

The conclusion. s, as above stated, were based upon the following 

premise: 
Where a single business enterprise, although operated through 

several corporations, is owned or controlled by the same person or groups of 

persons, a consolidated return of net income and invested capital is necessary 

in order that the invested capital and net income of the entire group may be 

accurately determined; otherwise, the income of the different corporations could 

be fictitiously increased or decreased through intercompany transactions which 
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do not affect the true income of the group. (See article 681 of Regulations 
45 and 62. ) In view of this situation the statute requires in the case of aihliated 
corporations a consolidated return of net income and invested capital and 
requires also that the income and excess-profits taxes must be computed and 
determined on the basis of the income and invested capital disclosed by such 
consolidated return. The section does not, however, make of the affihated 
group a single taxable entity, in so 1'ar as the payment of the tax is concerned; 
it provides that where the tax is assessed on the basis of a consolidated return, 
it shall be computed in the first instance as a unit, and shall then be assessed 
upon the respecttce agliated corporations tn such proportion as may be agreed 
upon among them, or, in the absence of any such. agreement, then on the basis 
of the net tnccme properly assignable to each. . The Act does not provide that 
the afiiliated group is a single "taxpayer "; on the contrary, since each mem- 
ber of the. affinated group is a corporation, subject to the tax imposed by the 
Act, it is a "taxpayer" within the meaning of that term as defined in section 1. 

In its discussion of the proper application of section 204 of the 
Revenue Act of' 1918, where afBliated corporations are involved, the 
court in its opinion in the Swift case said: 

The consolidated group, as such, ls not a taxpayer but a tax- 
computing unit and the corporations which are members of the affiliated group 
for the year, or became members during the year, lose their separate identity 
while so affiliated only for the purpose of computation of the tax upon one 
income and one invested capital which is composed of the income and invested 
capital of such corporations combined, but, when it comes to the assessment 
and collection of the tax so computed it is assessed aga1nst and collected from 
the several corporations constituting the affiliated group, ln proportion to the 
net income properly assignable to each, unless there is an agreement among 
them as to a different apportionment. An affiliated group as a tax-computing 
unit may, in some respects, be likened unto a partnership under the 1918 
and subsequent Revenue Acts. 

The views that we have expressed are also supported by Internal Revenue 
Law Opinion 1118, rendered by the Solicitor of Internal Revenue and published 
in 1924. Notwithstanding this was the official declaration of the Bureau, the 
contention made on behalf of the defendant in this ease forces its counsel to 
repudiate it. We have set out a part of the Solicitor's opinion above referred 
to in a note attached to this opinion, on account of this reference thereto. 

We think it can not fairly be claimed that the reference in section 240(a) 
to a "consolidated return of net income" and to the coroputation of the tax 
"1n the first instance as a unit" implies the adoption of a complete economic 
unit theory, i. e. , the obliteration and disregard of corporate structures in the 
determination of taxable income, and also such modifleations of other provi- 
sions of the statute as may be necessary to give due effect to the logical con- 
sequences of the acceptance of that theory. If it had been the intention of 
Congress to so modify the general principles laid down in the other provi- 
sions of the Aet, we think there would be found appropriate qualifying phrases 
in the Aet setting forth the modifications which would be required to give 
effect to this theory of consolidation. In the enactment of section 240 Congress 
was simply laying down the principle that where a group of companies con- 
stituted a single business unit, the net income, determined in accordance with 
the general principles of law, should be combined, losses heing offset against 
gains, and the rate of taa should be determined by the relation between such 
combined net income and the invested capital of the group as a whole, each cor- 
poration being at all times separately recognized and individually liable for 
its proportion of the tax according to the net income properly assignable to lt. 

It seems clear from the above that the holding with reference to 
uestion 2 in Law Opinion 1113, that where a consolidated return 
or 1019 discloses a net loss and the same corporations, and only 

those, were aSliated for the preceding taxable vear, the amount of 
suc h loss, computed on the basis of the consoli&lated return, should 
be applied a«ainst the eou. o!idated net income for the preceding 
taxable year, is in dIre~ t convict with the decision of the court and 
is revoked by General Counsel's Memorandum 8182, supra. The 
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conclusions reached with reference to questions 1, 8, and 4 are 
consistent in principle with the court's decision, the conclusion in 
answer to question 4 being printed in a footnote to the court's opin- 

ion. It must be noted, however, that the court did not approve the 
method of computation suggested in the law opinion, but submitted 

an example indicating how the net losses of members of the group 
should be determined. and applied. 

Another point in the court's decision and in Law Opinion 1118 
which requires some elucidation is the extent to which intercompany 
transactions are to be eliminated in determining the net income or 
the net loss properly assignable to each corporation for the purpose 

of applying the net loss provisions of the various Acts. The court 

in its example, after setting out the net income and the net loss 

of difierent corporations for the years 1918 and 1919, said: 

The results, as shown above, are of course determined on a consolidated 

basis; that is, after the elimination of intercompany transactions pertaining 

to the various members of the groups. 

Law Opinion 1118 says: 
the amount of such net losses of the separate members to be 

computed after the elimination of all intercompany transactions. 

Article 687 of' Regulations 45 defines consolidated net income as 

follows: 
Subject to the provisions covering the determination of taxable net income of 

separate corporations, and subject further to the elimination of intercompany' 

transactions the consolidated taxable net income shall be the combined net 
income of the several corporations consolidated, 

Article 686 of Regulations 69 and 65 and article 685 of Regula- 
tions 69 define consolidated. net income as follows: 

Subject to the provisions covering the determination of taxable uet income 
of separate corporations, and subject further to the elimination of intercompany 
transactions (whether or not resulting in any profit or loss to the separate 
corporations), the consolidated taxable net income shall be the combined net 
income of the several corporations consolidated. 

The regulations defining consolidated net income are in agreement 
with the principles underlying the preparation of a consolidated 
profit and loss statement. Such a statement should show only trans- 
actions with outsiders and should not include any transactions within 
the group. Otherwise, a consolidated profit and loss statement from 
the standpoint of the group would present a greatly distorted picture, 
since there would be many duplications of income and deductions 
where sales and purchases took place within the group. 

However, from a practical standpoint, in determining consolidated 
net income it is only necessary to eliminate from the combined net 
incomes of the several corporations, determined separately the 
unrealized profits and losses in intercompany transactions. "nter- 
company profits and losses which have been realized to the aSliated 
group through flnal transactions with outside interests do not change 
the consolidated taxable net income, and, consequently, in the audit 
of consolidated cases it has not been the practice in computing the 
net income of each member of the group before consolidation to 
eliminate the intercompany transactions. 

Also in those cases where it is necessary to allocate the tax on a 
consolidated return to each of the members of the aS]iated group 
on the basis of the net income properly assignable to each, and in 
determining that part of a consolidated net loss attributable to each 
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corporation in applying the principles of Law Opinion 1118 in 
carrying forward net losses, it has been the practice of the Income 
Tax I. nit to elinunate *om the income and deductions of each cor- 
poration only unrealized intercompany profits and losse=, usually in 
the inventories. All other intercompany transactions are not dis- 
turbed, for the reason that they do not alFect the consolidated net 
income. 

To eliminate all intercompany transactions, whether or not they 
affect the consolidated taxable net income, in determining the net 
income properly assignable to each member of the aKliated group, 
would give rather absurd results& showing large losses for some 
members of the group and excessive income for others. 

It is the opinion of this once that the practice of the unit, as above 
indicated, over the long period during which consolidated returns 
have been required, carries out the intent of Congress in determining 
the ' net " income (or loss) properly assignable to " each " and is not 
disturbed by the court's decision. 

The instant case involves the pears 1922 and 1923, which fall under 
the Revenue Act of 1921; the year 1924, which falls under the Rev- 
enue Act of 1924: and the year 1925, which falls under the Revenue 
Act of 1926. 

The net loss of each member of the group which sustained such a 
loss in 1922& computed in the manner outlined in the example worked 
out by the court in the Swift case, should be carried forward an(1 
deducted fram the net income of such member in 1923. (Section 
204(b), Revenue Act of 1921, G. C. ~L S132, upra. ) But smce the 
group as a whole sustained a consolidated loss for 1923, it follows 
that no member of the group had a net incon&e for 1923 from which 
the net loss may be deducted, and the 1922 net loss of the niember 
must be carried forward to 1924. (Section 206(e), Revenue Act of 
1924. ) 

The important question in this case is: ofay the net loss brou«ht 
forward from 1922 be clainied as a deduction from gross income d'or 
1924 bv the member without limitation, and thus in certain cases 
create a loss for said year which would be applied against the income 
of other members of the group in computing consolidated net in- 
come; or. is the deduction to be limited to an amount equal to the 
net income of the member separatelv computed before the net loss 
deduction is taken, thus preventing the excess from being applied 
against the net income of the other members of the group? 

The answer must be found in sections 232 and 206 of the Revenue 
Act of 1924, which provide as follows: 

Ss&. 232. In the case of a corporation subiect to the tax imposed by section 
236 the term "n t income" means the gross income as defined in section 233 
less the deductions allowed by sections 284 aud 266, and the net income shall 
be con&puted ou the same basis as is provided iu subdivision (b) of sectiou 212 
&;r in sectiou 226. 

Sac. 266. (a) As used in this section the term "net loss" mea~s the excess 
of the &1& du& tions allowed bv section 214 or 284 over the gross income, with the 
following exceptions an&1 limitations: 

(3) The deduction for depletion shall not exceed the amount which would be 
allowable if computed without reference to discovery value; 

(4) The deductiou provided for in paragraph (6) of subdivisiou (a) of 
section 234 of amounts received as dividends shall not be allowed; 

3o64o' — 3l 13 
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(5) There shall be included in computing gross income the amount of interest 
received free from tax under this title, decreased. by the amount of interest 
paid or accrued and losses sustained which is not allowed as a deduction by 

paragraph (2) of subdivision (a) of section 214 or by paragraph (2) of sub- 

division (a) of section 264. 
(b) If, for any taxable year, it appears upon the production of evidence 

satisfactory to the Commissioner that any taxpayer has sustained a net loss, 

the amount thereof shall be allowed as a deduction in computing the net income 

of the taxpayer for the succeeding ta~able year (hereinafter in this s~ion 
called "second year "), and if such net loss is in excess of such net income 

(computed without such deduction), the amount of such excess shall be allowed 

as a deduction in computing the net inc'ome for the next succeeding taxable 

year (hereinafter in this section called "third year "); the deduction in all 
cases to be made under regulations prescribed by the Commissioner with the 
approval of the Secretary. 

(e) If for the taxable year 1922 a taxpayer sustained a net loss in excess 
of his net income for the taxable year 1928 (such net loss and net income being 

computed under the Revenue Act of 1921), the amount of such excess shall 

be allowed as a deduction in computing net income for the taxable year 1924 

in accordance with the method provided in subdivisions (b) and (c) of this 
section. 

Section 2N, of the Revenue Act of 1924 differs from the cor- 

responding sections of the Revenue Acts of 1918 and 1921, in that 
it provides that a net loss is to be treated as a deduction from gross 

income, the former Acts containing no such provision. 
Section 206 of the Revenue Act of 1924 differs from section 204 

of the Revenue Act of 1921, in that it provides that a net loss shall 

be allowed as a "deduction ln computing net income of the tax- 
payer" in the "second year, " the 1921 Act providing that the net 
loss shall be "deducted from the net income of the taxpayer. " The 

two A. cts are similar in providing that any net loss not absorbed in 

the "second year" is to be "allowed as a deduction in computing 
the net income of the taxpayer " for the "third year. " 

The following general principles have been established. The net 

loss deduction is given to "any taxpayer. " Each member of an 

aKliated group is a taxpayer and it alone is entitled to the benefits 

given by section 204 of the Revenue Act of 1921 and section 206 

of the Revenue Acts of 1924 and 1926 based on its separate income 

or loss except as such income or loss may be a8ected by the limita- 
tions imposed by section 240 of the various Acts. Hence section 

206(b) does not give the net loss deduction to an aKliated group 
filing a consolidated return. (Swift ck Co. v. United State8, supra; 
Sereets Co. of America, Inc, v Commissioner, supra. ) 

The consolidated taxable net income of an afBliated group is the 
combined net income of the several corporations consolidated, sub- 

ject to the provisions covering the determination of taxable net 
income of separate corporations, and subject further to the elimina- 

tion of intercompany transactions (see discussion above). , (Article 
636, Regulations 62, and subsequent regulations. ) 

Section 282 defines the net income of a taxpayer for a given 

taxable year. A net loss for any taxable year is defined in section 

204 of the Revenue Act of 1921 and section 206(a) of the Revenue 

Acts of 1924 and 1926. It should be borne in mind that section 24( 

of the various Acts is to be treated as a limitation of the net los« 

sections, preventing, for instance, a member which, separately con. 

sidered, had a net loss for a taxable year in which the group had s 
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consolidated net income from carrying such net loss forward and 
deducting it in determining net income for the succeeding year. 
(Snift ck Co. v. United States, supra. ) 

From the above general principles it is clearly deducible that 
under the Revenue Acts of 1924 and 1926 the net losses sustained 

by members of the group for prior years inay enter into the compu- 
tation of consolidated net income only to the extent that the net 
loss is allowed as a deduction in determining the net income of the 
member entitled to claim the deduction. 

For the "second year, " under the clear provisions of section 
206(b), the deduction is limited to an amount not greater than the 
excess of the gross income over the deductions allowed by section 
234. Section 206(b) then provides that the portion of the»et 
loss not absorbed in the " second year " " shall be allowed as a deduc- 
tion in computing the net income" for the "third year. " A per- 
plexing question arises in applying this provision where the tax- 
payer is a member of an afiiliated group filing a consolidated return. 
The taxpayer may have an operating loss for the "third year" con- 
sidered independently from prior years. The operatiiig loss may 
at the same time be a statutory net loss as defined by section 206(a). 
Such loss, of course, may enter into the computation of consolidated 
net income for the "third year. " But, may the unabsorb"d "net 
loss" carried over from the "second year" increase the already 
existing loss and thereby further reduce the consolidated net in- 

come for the "third year "& If the taxpayer weire not a member 

of an aKliated group no question would arise. The unabsorbed 

loss carried over from the "second year" would lapse. The net 
loss carried over from the "second year" could not be used to cre- 

ate a net loss for the "third yeiir" under the plain provisions of 
section 206(a). 

Since, :is previously has been pointed out, the consolidated net 
income is the combined net income of the several corporations con- 

solidated with the necessary elimination of intercompany transac- 

tions, it follows that any deduction not available in computing the 

net income of a member may not enter into the computation of 
consolidated net income. The unabsorbed net loss carried over 

from the "second year" may not be availed. of by the taxpayer to 

produce a net loss because of the provisions of section 206(a), and 

it follows that the deduction is not available to the group. 
The above view is consistent with that originally taken by the 

Boarcl of Tax Appeals in Eational Stay Co. ~v. Conisnissioner (16 
B. T. A. , 1310), in which two corporations were affiliate during 

1924, and filed a consolidated return. One member, considered sep- 

arately, had a net loss for 1924, and it sought to bring forward its 

net losses for 1922 and 1923 and use them as a e cleduction in com- 

puting net income, " thereby increasing its loss for 1924. The eRect 

would have been to apply the member's net loss for all three yeiirs 

against the net income for 1924 of the other memb r of the group. 

TLe Hoard held that only the 1924 loss of the member entered into 

the computation of consolidated net income for that year, saying: 

In the case before us, the peiitioner had no net income for 1924 

from which it could deduct the losses of 1922 arid 1923, and the losses of those 

years "may not be deducted from tlie net income of another taxpayer 

even though it be an atTiliated corporatiou and included in a consoliilated 

i'Ctu i'il 
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It is at least interesting to know that our conclusion in this matter, that 
the net loss of one year may not be carried forward and treated in such a 
manner as to increase the net loss of another year, is in line with the intent 
of the legislature as reQected in the report of the Senate Finance Commit- 

tee on the Revenue Act of 1924. In reporting upon the provisions of section 
206(b), the committee stated as follows: 

"This subdivision corresponds to section 204(b) of the existing law. It 
should be noticed that in the bill it is provided that the amount of the net 
loss shall be used as a deduction in computing net income for the succeeding 
taxable years; it is not allowable, however, as a deduction in computing the 
net loss of the succeeding taxable year, since to do this would allow the bene- 

fits of the net loss to be taken not only in the two succeeding taxable years 
but for an indeQnite time until it was absolutely wiped out. " 

It seems clear from the foregoing that Congress intended that the net loss 

of one year should be allowed as a deduction in computing the net income of 
the succeeding year, only to the extent that the net loss did not e~ceed the net 
income of the latter year, and that Congress did not intend such loss should 

be allowed as a deduction in the succeeding taxable year if there was no net 
income in that year from which to make the deduction, since to do so would 

serve only to increase the net loss of the latter year, resulting in an accumu- 

lation or pyramiding of losses until absolutely wiped out. 

While the Board specifically overruled National Slag Co. v. Com- 

m& sioner, in its second Alabama By-Products Corporation decision 
18 B. T. A. , 919), the position taken by the Board in the National 

lag Co. case is the position taken by the Bureau at this time, the 
case having been appealed by the taxpayer. The second decision 

by the Board in Alabama By-Products Corporation v. Comm& sioner 
has been nonacquiesced in by the Commissioner [see on page 67], 
and petition for review by the Circuit Court of A. ppeals has been 
filed. The Moore Cotton Mills Co. case (17 B. T. A. , 662), non- 

acquiesced in by the Commissioner (C. B. IX — 1, 71), which in- 
volves the Revenue A. ct of 1921, but which contains language incon- 
sistent with the foregoing conclusions, has been appealed by the 
Commissioner. 

In summarizing, the net loss allocable to members of the group for 
1922 may be brought forward and deducted from the net income 
allocated to the member for 1923. But since the group as a whole 
had no net income for 1928, the entire net loss for 1922 allocable to 
each member must be brought forward to 1924. As to 1924, the 
1924 Act governs, and the loss allocable to each member for 1922 is, 
under section 206(e) of said Act to be used as a deduction in com- 

puting the member's net income for 1924, since the said net loss was 
not absorbed in 1928. The year 1924 is treated as the "third" year 
in the computation. 

But said net loss may not be used as a deduction in 1924 beyond 
the point, where there is income to the member to absorb it; that is, 
it may not be used to produce a loss which would enter into the com- 

putation of consolidated net income. This is true for either the 
'second" or the "third" year in view of the language of section 

206 (a) and (b). Net losses aliocated to the members for 1923 may 
be brought forward as provided in section 206(f). Since there is 
no substantial difference between the net loss provisions of the 
Revenue Acts of 1924 and 1926& the principles above stated are 
equally applicable in bringinq forward losses to be applied against 
income allocable to members ln 1925. 

C. M. Crfauzsv, 
6'eneral Come)eel, Bureau oj' Internal Eeeenue. 
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SECTIOX 208. — CAPITAL GAIFS AND LOSSES. 

ARTIcLE 1651: Definition and illustration of 
capital net gain. 

IX — 50 — 4868 
G. C. iL 8787 

RL'vLy&LR ACTS CF 1924 Axn 1926. 

The capital gain provisions of section 2OS of the Revenue Acts 
of 1924 and 1926 are not applicable to a taxpayer engaged in de- 
veloping real estate and marketing the property by subdivision and 
sale by lots. 

An opinion is requested on the issue whether for the taxable years 
1924, 1025, and 1926 the taxpayer was entitled to the benefit of the 
provisions of section 208 of the Revenue Acts of 1024 and 1926, with 
respect to profits realized in those years on the sale of lots in a certain 
real estate development. 

During the years under consideration the taxpayer realized profits 
aggregating z dollars from the sale of real estate lots in tract 
No. —, located in the vicinity of the city of R. This property 
consisted of y acres of farm and oil land which the taxpayer in- 
heritecl on the death of his mother in March, 1018. From 1918 to 
1010 approximately one-fourth of the acreage was devoted to the 
production of oil, some wells being operated dire tly by tlie taxpayer, 
others under lease. The remainder of the acreage was farmed. Due 
to the growth of the city of R that portion of the acreage nearest 
the city became too valuable for the purposes for which it was being 
used and the taxes on the property grew burdensome. 

In 1910 the taxpayer entered into a contract with a firm of at- 
torneys with a view to putting the property on t. he market by sub- 
dividing it and selling it in lots. Under this contract the firm 
assumed charge of the sale of the lots on a commission basis. The 
whole acreage was not, subdivided at once but a small portion eras 
plotted, improved, and sold, followed by another portion as soon 
as the preceding portion was sold. The taxpayer personally entered 
into large contracts for the grading, paving, sewering, etc. , of the 
various subdivisions as they were prepared for the market. Gas 
mains, water mains, and light conduits mere installed. The tax- 
payer purchased large amounts of equipment for grading, cement 
mixing, paving, and other things necessary to prepare the property 
for the market. Men were hired, materials ~vere purchased in great 
quantit. ies, tract ofFices were built, a pay-roll system iras installed, all 
of which were paid for by the taxpayer's individual checks when the 
correctness of the liabilities therefor was certified to by the firm of 
attorneys. All advertising bills were paid by the taxpayer. In 
the course of placing the various subdivisions on the market the tax- 
payer constructed at least — &lwellings of difi'erent sizes as induce- 
ments to prospective buyers to buy and build. 

The taxpayer conce&les that the profits realized from the sale of 
improvements niade within two years prior to the date of sale is 
subject to tax under sections 210 and 211 of the 1026 Act, but con- 
ten&ls that the profits on the sale of the lots are taxable as profits on 
the sale of capital assets as provided by section 208 of the 1024 and 
1026 Acts. The taxpay&r as-orts that he was not personally engaged 
in the real estate business, since all sales frere executed by the firm of 
attorneys under their contract. and that the land was neither held 
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primarily for sale in the course of any trade or business, nor were the 
sales made in accordance with any trade or business as contemplated 

by the provisions of section 208(a) 8 of the 1924 and 1926 Acts, for 
the reason that the land was farmed or devoted to oil operations up 
to the time it was developed and placed on sale in lots. The tax- 
payer contends that the subdivision of the farm into lots and the 
sale of the lots constituted a liquidation, and no more, of his realty 
holdings. 

Section 208 (a) 8 of the 1924 Act reads as follows: 

The term "capital assets" means property held by the taxpaver for more 
than two years (whether or not connected with his trade or business), but 
does not include stock in trade of the taxpayer or other property of a kind 
which would properly be included in the inventory of the taxpayer if on hand 
at the close of the taxable year, or property held by the taxpayer primarily 
for sale in the course of his trade or business. 

Section 208(a)8 of the 1926 Act contains the same provision in 
identical language. 

Irrespective of how the land was acquired, or to what use it was 

put prior to the time the taxpayer began to subdivide and sell the 
land by lots& the taxpayer's operations, judging by their magnitude, 
and by the improvement of the property, coupled with the erection 
and sale of dwellings, constituted a typical subdivision operation, 
difFering in few particulars from the ordinary lot subdivision proj- 
ect. The fact that the selling was not done by the taxpayer per- 
sonally is not important. In similar operations conducted by cor- 
po'rations, the actual work of selling, of management, and of atten- 
tion to many details is uniformly done by subordinates and. not by 
the oKcers of the corporation. 

Whether the taxpayer was or was not in the " real estate business, " 
it is perfectly obvious that he was engaged and very heavily engaged. 
in the business of subdividing land. , improving and selling lots, and 
that in the course of that business he did more than merely liquidate 
his realty holdings. Moreover, this continued over a long period 
uf time, and this business undoubtedly must have demanded con- 
siderable of his time, attention, and, to a certain extent, his personal 
supervision. No contracts were let without his approval; he signed 
all checks, and all orders for materials. As was said by this once 
in General Counsel's Memorandum 6630 (C. B. VIII — 2, 179), "The 
Department has long maintained that the typical subdivision proj- 
ect, requiring consistent efFort and attention over a considerable pe- 
riod of time, is clearly a business enterprise. " The taxpayer's conten- 
tion that he was engaged in farming and in the production of oil and 
in various other lines of endeavor does not meet the point. A. man 
may be engaged at the same time in various business enterprises. 
(See O. C. M. 6630, supra, . ) 

Compare, also, the case of John 3f. W'elch, sr. (19 B. T. A. , 394), 
where the Board, in interpreting the clause relative to property held 
primarily for sale in the course of a trade or business. , said "We 
think that it means that where a person is engaged in business and 
in the conduct of that business sells property which is held for sale 
in the business, such person may not claim the benefit of the capital 
gains provision of the statute. '-' And, further on, " But the evidence 
shows further that the petitioner had over a series of. years sub- 
divided. difFerent tracts of land and held the lots in such subdivisions 
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for sale. " In other words, this last was an important (but not the 
only) factor in inducing the Board's opinion that the petitioner was 
engaged in the real estate business. 

The taxpayer contends that Congress, in adding the phrase "or 
property held by the taxpayer primarily for sale in the course of his 
trade or business, " as contained in section 208 of the 1924 Act (and 
in the 1926 Act) intended to permit the sale of land, which had en- 
hanced in value, without the fear of a prohibitive tax on the unreal- 
ized increment that had been earned over a series of years. While 
that is undoubtedly true, still Congress clearly stated that among 
"capital assets, " as defined in said section 208, was not to be included 

roperty held primarily for sale in the course of the taxpayer's 
usiness. When the taxpayer decided, in 1919, to subdivide and sell, 

and proceeded to subdivide and sell the property on a systematic 
scale of great magnitude extending over a period of years, it is clear 
that he began to engage in a business enterprise, and that thence- 
forth he held the property primarily for that purpose. In General 
Counsel's Memorandum 1786 (C. B. VI — 2, 11), where a trust was 
engaged in selling lots it owned and the proceeds from the sales were 
ordinarily distributed to the beneficiary so that the project came to 
an end when all the lots were sold, the trust was held to be engaged 
in business. Moreover, it has been held in some cases that a corpo- 
ration is engaged in business though it is organized merely to liqui- 
date the estate of a deceased person (Eclryar estates Corporation v. 
United States, 65 Ct. Cls. , 415, T. D. 4180, C. B. VII — 2, 881; Conhaini 
FFolding Co. v~. Willeuts, 21 Fed. (2d), 91, T. D. 4090, C. B. VI — 2, 
874) or merely to hold property for ultimate sale (FXarinar Coal Co. 
v. FIeiner, 84 Fed. (2d), 725). 

In this connection the attention of this oRice is directed to the 
clecision of the Board of Tax Appeals in the case of Albert F. Keenest 
(17 B. T. A. , 560), and inquiry is made as to the applicability of' 
that decision to the instant case. The opinion of the Board in the 
Keeney case was acquiesced in by the Commissioner (C. B. IX — 1, 29). 
That case involved the application of the capital gain provision of 
the Revenue Act of 1921, which is found in section 206 of that A. ct. 
Since the instant case turns on the question whether the realty sold 
by the taxpayer comes within the scope of tlie words "property helcl 
by the taxpayer primarily for sale in the course of his trade or 
business, " as contained in section 208(a)8 of the 1924 Act and the 
1926 Act, which phrase is not found in section 206 of the 1921 Act, 
and since the Board's decision in the Keeney case did not involve 
an interpretation of that phrase, this ofiice is of the opinion that 
neither the opinion of the Board nor the acquiescence therein by the 
Commissioner applies to or controls the instant case. 

For the foregoing reasons this ofiice is of the opinion that the 
taxpayer was engaged in the real estate business, that he held the 
lots in question primarily for sale in the course of such business, and 
that the profits realized therefrom may not be treated as capital gain 
and taxed under the provisions of section 208 of the Revenue Acts 
of 1924 and 1926. 

C. M. CiiaursT, 
General Counsel, Bureau of Internal Revenue. 
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PART II. — INDIVIDUALS. 

SECTION 212. — NET INCOME OF INDIVIDUALS 
DEFINED. 

ARTIGLE 23: Bases of computation. IX-83-4"N1 
(Also Section 1208. ) Ct. D. 222 

INCOME AND EXCESS PROFITS TAXES — REVENUE ACTS OF 1918 AND 1926 —. 
DECISION OF COURT. 

1. NEr INcoME — INsTALLMENT SAIEs. 
Sections 212(d) and 1208 of the Revenue Act of 1926 require the 

inclusion in computing income for the years in which the install- 
ment sales method of accounting is employed of amounts received 
in those years from installment sales made in prior years, notwith- 
standing the profits upon such sales were reported as income by the 
taxpaver in such prior years in which it employed the straight 
accrual method of accounting. 

2. INVEsTED CAPITAL — INsTALLMENT SALEs — UNREAIJKEO PsoITTS. 

Where the installment sales method of accounting is employed, 
unrealized profits at the beginning of a taxable year from install- 
ment sales eft'ected in prior years in which the taxpayer employed 
the straight accrual method of accounting should be excluded from 
the computation of invested capital for such year. 

CDUST ov CLAIIIs oF THE UNITED STATEs. 

Johe M. Brant Co. v. The Usted Btetes. 

[April 7, 1930. ] 
OPINION. 

LITTLETON, Judge, delivered the opinion of the court. 
Plaintift contends that by section 212(d) of the Revenue Act of 1926 (26 

U. S. C. A. , section 953), Congress did not intend that payments received in 
years subsequent to a change from the accrual method of accounting to the 
installment sales method of accounting should be included in taxable net 
income under the installment sales basis of determining net income; that sec- 
tion 1208 of the Revenue Act of 1926 (26 U. S. C. A. , section 953(a) ) was 
without significance except to make section 212(d) retroactive in its applica- 
tion; and whether Congress authorized the inclusion in taxable net income on 
the installment sales basis for 1918 and 1919 profits realized from installment 
sales in 1917 and prior years, depends entirely upon the provisions of section 
212(d). 

We think it is clear, from a consideration of these two sections and the 
legislative history of the Revenue Act of 1926, that the statute expressly 
requires the inclusion in taxable net income in the years in which the install- 
ment sales method of accounting is employed of amounts received in those 
years from installment sales made in prior years, notwithstanding the profits 
upon such sales were reported as income by the taxpayer in such prior years 
in which it employed the straight accrual method of accounting. (Btum'e, 
Inc. , 7 B. T. A. , 737, and 3feyer &5 Co„9 B. T. A. , 815. ) 

It is further contended that if the statute requires the inclusion in income 

of payments received in years subsequent to the change to the installment 
sales method of accounting, it imposes a direct tax upon capital without 
apportionment among the several States in proportion to their population, in 
violation of section 9, Article I, of the Constitution. There is no merit in this 
contention. The amounts taxed represent profits on installment sales effected 

in years prior to 1918, and the tax, therefore, is necessarily one upon income, 

and not upon capital. Such amounts do not lose their character as income 

merely because, under a new method of accounting which the taxpayer elected 

to adopt, it is required to treat them as income in a year other than the one in 

which they were originally reported under its method of accounting. Profits 
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earned subsequent to the sixteenth amendment to the Constitution do not 
become capital of a nature such as may not be subjected to income tax, 
although such imposition may result in taxation of such income a second time. 
The amounts which the defendant included in plaintiff's taxable income for the 
Vears involved constituted income under the sixteenth amendment and, such 
being the ease, it is within the power of Congress to prescribe the time, the 
manner, and the method of accountin for such income for tax purposes. No 
attempt is made by the statute to define new objects of income. It simply 
provides that those taxpayers who choose to report their income in accordance 
with its provisions must report the income as it is reduced to possession in 
cash, notwithstanding the fact that some part of it had previously been 
returned and taxed under the accrual method of accounting employed in 
earlier years, and it is no defense to say that double taxation results. 
(Tennessee v. Wkitn!ortl!, 117 U. S. 129, 137; Hellmicl!, v. Hellman, 276 U. S. , 
233 [T. D. 4217, C. B. VII — 2, 238]. ) 

Plaintiff contended in argument that the total tax exacted by the defendant 
in the taxable vears was in excess of the profit from such sales and asserted 
that, to the extent of such excess, it. was a tax upon capital. There are no 
facts to support ihis contention and counsel finally admitted that, in this case, 
this did not occur. We need not, therefore, consider whether in auy case of a 
change from the accrual to the installment sales method of accounting a tax in 
excess of the profit upon the sale might be exacted. 

On the second question, we are of opinion that unrealized profits on install- 
ment sales made in 1017 and prior years should be excluded from the computa- 
tion of invested capital for 1918 and 1919, This question was considered by 
the United States Board of Tax Appeals in Blam's, Inc. , supra, wherein it was 
said: 

"The Commissioner eliminated from invested capital of 1918, 1010, and 1920, 
the profits included in the outstanding 1917 installment accounts receivable, 
at the beginning of each of those years, as unrealized and not properly includ- 
able in earned surplus. The petitioner opposes this action of the Comniissioner 
on the giouud that the entire profits on installment sales of 1917 were returned 
and taxed as income of that year. We think that the action of the Commis- 
sioner ~ ~ ~ is correct. For the years in question, the installment sales 
method has been used in computing income. By tlie use of that method all of 
the profits actually reduced to possession in those years are to be rei. urned as 
income of those years. The fact that some of these profits have been returned 
in prior years is to be ignored, and they are, for the purposes of the tax, to be 
treated as a part of the earnings of the years in which they are reduced to 
possession. Obviously, the petitioner may not include in invested capital of 
any taxable year, as earned surplus, the earnings of that year and subsequent 
years. " 

This is in accordance with the practice of the Department in its computa- 
tion of invested capital when the installment sales method of accounting is 
employed. In Solicitor's Memorandum 632, of November 23, 1018, it was held 
that the unrealized profit contained in installments unpaid at the beginning of 
the taxable year must be excluded from surplus and undivided profits in com- 
puting invested capital for excess-profits tax purposes. 

I!'or similar reasons we are of opinion that unrealized profits on installnient, 
sales niade in 1918 should be excluded from the computation of invested capital 
for 1910. (J. B. Bradford Piano Co. , 15 B. T. A. , 1045. ) In this case the 
Board of T:!x Appeals said: 

"The petitioner, however, has chosen to tal-e !!dvantage of the postponement, 
of the payment of income taxes until the installment payments upon its sales 
have been actually collected. It thus procures the advanta e of postpouing 
taxes until cash collections have beeu made, and, liaving secured such advan- 
tages, it should not complain if the accounting system results in some counter 
disadvantages. 

"In Blnni'e, Inc. , ~ * * the Bo!!rd has established the rule that un- 

realized and untaxed gains represented by accounts receivable may not be in- 

cluded in surplus by a taxpaver reporting on the installment-sales basis. 
like course of reasoning brings us to the conclusion that adjustnients of surplus 
fo! invested ! apital purposes mav be properly niade in accordance with the 
accounting meihods ma!le !u ccs. '!ry by the taxpayer reporting upon an in- 
stallment-sales iiasis 

I-'laintiff is not entitled to recover. The petition must, therefore, be dismissed, 
and it is so ordered. 
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SECTION 218(a). — GROSS INCOME DEFINED: 
INCLUSIONS. 

ARTICLE 81: What included in gross income. 

REvENuE ACT OF 1926. 

IX — 50 — 4862 
G, C. M. 8826 

Renewal commissions on insurance premiums received by a trust 
created under the will of the decedent are income subject to tax 
to tile extent that the sums received after the taxpayer's death 
exceed the fair market value of the contract right at the decedent's 
death. Recommended that I. T. 1M3 (C. B. II — 1, 49) be modified. 

An opinion is requested with reference to the taxability of 
renewal commissions on insurance premiums. 

It appears that at the time of his death on August —, 1926, 
A was manager of a branch once of the M Life Insurance Co. 
under a written contract which gave hiin stated percentages of the 
annual renewal premiums on all policies of insurance written 
through his ofiice. These commissions attached to all premiums 
paid for the first 10 years of the life of every policy so written or 
until the insured ceased to pay such premiums, whichever jlrst 
occul'I" ed. 

The contract right to receive. a percentage of future renewal 
premiums was included as a part of decedent's estate for Federal 
estate tax purposes and was valued, for that purpose, at 5x dollars 
Pills. 

The decedent's will created a trust to which the percentages of 
renewal premiums were payable, each year, after the decedent's 
death. The trust failed to file a return for 1927, and a delinquent 
return on Form 1040 was prepared in the collector's ofiice for the 
calendar year 1927, showing undistributed net income of x dollars, 
being the full amount of commissions on insurance renewal pre- 
miums received during that year. 

The trustee contends that the trust is not subject to tax on the 
commissions until the full value of. the contract, as set forth in the 
estate tax return, is received. 

In N~chols v. United States (64 Ct. Cls. , 241; certiorari denied 
277 U. S. , 584) the decedent had been a partner in a firm operating 
as selling agents on commission. Prior to his death the firm had, 
as agents, secured contracts for the sale of goods belonging to third 
parties. Shortly after his death the surviving partners collected. 
the commissions for securing the contracts. There was paid to the 
decedent's estate as the decedent's share in these commissions the 
sum of. $78, 822. 86. The Commissioner determined that this sum 
was the value of the decedent's interest in the partnership for estate 
tax purposes. The Court of Claims held that under these circum- 
stances the right to receive from the partnership the distributive 
share to which the decedent was entitled passed at the time of his 
death to the executors as a part of the corpus of his estate, and that 
the same item could not also be treated as income. 

In Ail/i' P. 8/odget et 0l. v. Comnussioner (18 B. T. A. , 1248; 
acquiescence, C. B. VIII — 1, 5) William P. Blodget died on June 28, 
1%8. He was a member of a partnership, the articles of which 
provided that for a year after a partner's death the business should 
continue, and that, the decedent's estate should be entitled to the 
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sanle share of the net profits of the business for that year as he 
would have received if living. This right had been included as a 
part of his estate for estate tax purposes at a value of $49, 346. 15, and 
it was stipulated before the Board that this was the true value of 
the right as of the date of the decedent's death. The executors 
received a total of $54, 766. 41 from the partnership for the estate's 
share in the profits during the year after the decedent's death. Of 
this amount, $21, 283. 50 was received before December 31, 1928, and 
the balance durin~ the year 1924, all of which was distributed by 
the executors to tile two residuary legatees in 1924. It was held 
that only the excess received by the estate over the fair value of 
the right at the deced. ent's death was income to the estate. The 
opinion states: 

It has been established by numerous decisions of the Board, as well as of 
the courts, that for Federal income-tax purposes the executors of the estate 
of a decedent take over the assets of the decedent including choses in action 
at their fair market value on the date of the decedent's death and not at the 
cost of ruch assets to the decedent. (Prank H. CLarlc, executor, 12 B. T. A. , 
425; Dorothy Payne Whitney Straight, executrix, 7 13. T. A. , 177; William g. 
Frank, adrnknistrator, 6 B, T. A. , 1071; Banisers' Trust Co. v. Bo&cers, 23 Fed. 
(2d), 941; Nichols v. United States, 64 Ct. Cls. , 241, writ of certiorari denied 
April 16, 1928, 277 U. S. , 584. ) 

The right of the estate of William Blodget to receive the year following 
the death of William 131odget the same share of the net profits of Blodget LL& Co. 
which William Blodget would have been entitled to receive had he survived 
was a valuable contractual right or chose in action constituting a part of 
the assets of William Blodget which passed on his death to the executors of 
his estate. If the executors had sold the right to receive such profits for 
$49, 346. 15 it is apparent that the estate would have realized no taxable 
income f rom the transaction. The right which the executors received to 
collect these profits was a capital asset of the estate and the value of such 
asset received by the executors constituted the basis for determining a gain 
or loss upon the disposition thereof. Only the excess received on the disposition 
of the asset constituted taxable income. (WaLter R. 3fcCarthy, executor, 
9 B. T. A. , 525; Estate of A. PLumer Austin, 10 B. T. A. , 1055. ) Compare also 
FLorence L. plein (6 B. T. A. , 617), wherein it was held that payments 
received under an annuity do not constitute taxable income except to the 
extent that they exceed the cost of the annuity. Also compare Wiilian&, If. 
Vanderbilt et ai. , executors (11 B. T. A. , 291), wherein it was held that interest 
accrued to the date of decedent's death on securities owned by him and divi- 
dends declared prior to his death but payable after his death on stocks owned 
by him were a part of the corpus or principal of his estate. 

The situation which obtains in these proceedings is substantially different 
from that in Ernest M. BuLL, executor (7 B. T. A. , 993). In that case it was 
held that the profits of the partnership received by the estate were liable to 
income tax when received by the executors. It did not appear in that case 
that the choses in action which passed to the executors at the date of the 
death of the decedent had a fair market value. No specific value was assigned 
to the chose in action. In thc present proceedings the value of the chose in 
action is stipulated. 

Only $21, 283. 50 of the profits of the partnership for the year following the 
date of the death of William Blod et was paid over to the executors during 
the year 1923. This is less than the capital value of the right to receive such 
profits. It could not be determined at the close of I&023 that the executors 
would receive any further amount from the partnership. The amount received 
in 1923 must, therefore, be considered simply the return of a part of the capital 
represented by the chose in action. In 1924 the executors received and dis- 
tributed to the beneficiaries under tbe &vill $5, 420. 26 of profits from the partner- 
ship in ox& ess of the value of the right to receive them at ihe d;&te of tho 
&loath of the decedent. This excess was clearly taxable to the beneficiaries, 
two-flfths to William P. Blodget and three-fifths to 1'annie II. Biod ct. 

It would appear from these c, ises (see also T. D. 4177, C. B. VII — 2. 
]84; C&. C. AI. 5060! C. B. VII — 2, 64; and 6. C. M. 49~~:&, C. B. VII — ", 
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1M) that, in the instant case, only the excess of the amount of com- 

missions received over the fair market value of the contract right at 
the decedent's death would constitute income subject to tax. All the 
services for which the commissions were payable had been completely 
performed in the instant case prior to the decedent's death, so that, 
in this respect, the case is perhaps more nearly on all fours with 
1Vichols v. United States than was the Blodget case, where the profits 
earned during the year after the decedent's death included profits 
from new business. 

It may be contended, however, that in the instant case the renewal 
commissions were entirely dependent on the continued payment of 
premiums by policyholders after the decedent's death, that a mere 
contingent right of this nature is not truly "property" or corpus 
at the time of the decedent's death, irrespective of how much value 

may be assigned to it for estate tax purposes, and that consequently 
the commissions actually received must be income in their entirety. 
However, though it is quite true that, with respect to any one policy, 
it was im~possible to foresee whether or not the premiums would 
continue to be paid, it is also true that with respect to a large number 
of policies (and in the instant case a large number were involved) 
it was certain that many policyholders would continue their pay- 
ments; and by consulting past records showing the average termina- 
tion rate of renewals due to the death of policyholders or their fail- 
ure to pay premiums while living, to determine, with a not, un- 
reasonable degree of accuracy, the total amount that would be paid. 

The situation, therefore, is not comparable with the case, for 
example, of a contingent remainder where the question of whether 
or not the remainderman will get anything at all is ordinarilv a 
mere gamble. (See Heme8 v. U. 8. , ~76 U. S. , 487; O. D. 797, 
C. B. 8, 53. ) Moreover, the degree of probable accuracy attainable 
is far greater than can be secured in the case of computing the 
value ot an annuity for a single life where life expectancy tables are 
used (see Etein v. Cotnm& sioner, 6 B. T. A. , 617, acquiescence C. B. 
VII — 1, 17), which tables, though accurate when covering many lives, 
are nevertheless likely to be very wide of the mark in forecasting 
the probable duration of a single life. Speaking generally the 
right to receive the commissions from a large number of policies 
is also far less contingent in nature than is the right of the estate 
of a deceased partner to receive, for a year after the decedent's death, 
the same share of the' net profits of the business that the decedent 
would have received if he had lived, yet in the Blodget case, supra, 
the Commissioner has acquiesced in the view that only the excess 
of. the sum received by the decedent's estate over the fair market 
value of the right at the decedent's death is income to the estate. In 
many of such partnership cases nothing at all would be received 
by the estate because no profits would be earned, whereas, in the 
insurance cases it is usually a practical certainty that numerous 
premiums will ke paid. 

It is true that in Ed~urdg v. Eezth (Ml Fed. , 110), Wooda v. 
Le~ePyn (2M Fed. , 106), and Workmam v. Commzssioner (41 Fed. 
(2d), 189) the courts, relying on the "contingent" nature of the 
claim~ held that commissions on renewal premiums paid after 
March 1, 1918, for work performed. prior to that date, were taxable 
income in their entirety. However& these cases involve only the 
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question of whether renewal commissions received by the person 
who actually performed the services are income in their entirety 
to him. The instant case involves the question of whether the com- 
missions are income, in their entirety, to a new taxable entity, 
namely, a beneficiary of the decedent's estate. In cases involving 
a decedent's estate, or a beneficiary thereof, the argument for capi- 
talizing the fair market value of the right is much stronger. In 
the first place, the Bureau has itself capitalized the right by giving 
it a value for estate tax purposes. In the second place, the courts 
are thoroughly familiar, apart from income tax law, with the view 
that, on the death of a decedent, his choses in action come to his 
estate as capital. 

It is interesting to note that the question involved in the instant 
case was recently considered by the Supreme Court of wisconsin 
in the case of FIerzberg et aL v. IVisconsin Tax Commission (194 
Wis. , 126, 215 N. W. , 936), and it was held that, on the decedent's 
death, the fair market value of his right to renewal conamissions 
was subject to State inheritance tax, and that payments received 
by the estate after his death were not subject to the State income 
tax until, at least, the fair market value of the right at the decedent's 
death had been recovered. In so holding, the court did not rely 
on any peculiarity of the State law, but cited Xichob v. United 
States~ supra, and Bowers v. Iierbaugh, -Esupire Co. (271 II. S. , 17()& 

T. D. 8881, C. B. V — 1, 199) as authority for its conclusions. More- 
over, the case of the same Joseph Herzberg estate was before the 
Board of Tax Appeals, for the years 1924, 192. i, and 1926, on the 
question of whether the renewal commission~, for the purpose of 
Federal income tax, constituted income, in their entirety, to his es- 

tate, and this once agreed to stipulate to the effect that thc estate 
could realize no income until the amount of renewal commissions 

received by it exceeded the amount at which the contract had been 

valued for Federal estate tax purposes. The Board accordingly 
decided the case on the basis of such stipulation on May 29, 1030. 

In Eldredge v. United States (31 Fed. (2d), 924) the court hehl 

that annual payments received by an assignor of options for min- 

ing leases, measured by the quantity of ore produced under such 

leases, under a contract entered into prior to March 1, 1913, consti- 

tuted taxable income only to the extent of the excess of the amount 

received over the March 1, 1913, value of the contract right to such 

payments, and that, when the recipient died in 191S, the contract 

right was again capitalized to the extent of its fair market value 

at the date of his death, only the excess of the amount received over 

such value constituting income to his estate. With respect to the 

March 1, 1918& value question, the court said: 

There is no reason why such a right, transferable, and bavin a high, fairly 

rleiinite value, should not be regarded as property owned on March 1, 1918. 

It is regarded as property by business men and bv the estate tax collector. 

Identification of property with things tangible is primitive legal psychology. 

(See Commons, Legal Foundation of Capitalism, C, II. ) There is no ques- 

tion that n tsxpsyer can deduct from n 1919 parment the March 1, 1913, present 

value of his right to that payment, if on March 1, 1913, the right was evidenced 

by a noninterest-bearing note. (Ruth Iron Co. v. Commissioner (C. C. A, ), 20 

F. (2d), 80. ) And we have hold similarly where taxpayer had on March I, 
1913, nn insurance policy evidencing his rights to the future payment. (Lucas 

v. Alcza~ulcr (C. C. A. 0), 27 I'. (2d), 237. ) It does not distinguish these cases 

in principle that the payments there were to be definite in amount, since in 
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the present case payments were sure to be made, engineers could calculate 
with fair definiteness what the payments would be, and Hoskold's Formula 
makes allowance for the chance of error. In Platt v. Bowers (D. C. ) (18 F. 
(2d), 951), where taxpayer in 1909 acquired a contract right to 15 annual pay- 
ments, it was held that the obligation owned on March 1, 1918, was property 
or capital, and that a 1919 payment was ta~able only as to the excess over 
the March 1, 1918, present value of the rights to that payment. These eases 
are not inconsistent with Edwards v. Eetth (C. C. A. ) (281 F. , 110) and Woods 
v. Leweltyu (C. C. A. ) (252 F. , 106). There no attempt was made to prove 
the 1918 present value of a contract right; the taxpayer urged that the post 
1918 payments were pre 1918 income in toto merely because the services which 
they compensated had been performed before 1918. 

With respect to the question of again capitalizing the contract 
right y, t the decedent's death, the same court said: 

In case No. 5211, the stipulated value of the contract right in 1918, at 
testator's death, will be the basis for further calculations, rather than the 
1918 value. Section 218(b)8 (40 Stat. , 1065) exempts "the value of property 
acquired. by gift, bequest, devise, or descent" from gross income of the estate 

Even if Eldredge's will had not expressly bequeathed his contract 
right along with other residuary property to the executor trustees, we should 
hold that a disposition of property by executors is within the meaning of this 
section, both on a fair construction oi' the act and in view of the unusually 
clear legislative sanction of the early administrative interpretation to this 
eftect. (See Bankers' Trust Co. v. Bowers (D. C. ), 28 F. (2d), 941 (1926 Act); 
Appeal of Straight, 7 B. T. A. , 177. ) 

To hold that the renewal commissions are income in their entirety 
to the estate would necessitate a disapproval of the reasoning of the 
Court of Claims in Nichols v. United States, supra, where the court 
said: 

When, therefore, an item is properly determined to constitute a 
part of the gross estate of a decedent for estate tax purposes it can not by 
any sort of reasoning be made to constitute a part of the income of the same 
estate. It is a part of the corpus. 

In view, therefore, of Nickols v. United States, supra; E/dredge v. 
United States, supra; and Bfodget v. Commissioner, supra, and the 
cases cited therein, and in view of the other cases cited in this 
memorandum, it is the opinion of this once that only the excess of 
sums received after the decedent's death over the fair market value 
of the contract right at the decedent's death is income, subject to 
tax, Accordingly, it is recommended that I. T. 1063, which holds 
that the sums are income in their entirety, be modi6ed to accord with 
this opinion. 

However, as stated in the Eldredge case, it does not follow that 
nothing is taxable until the trust has received payments to an aggre- 
gate amount exceeding the capital value of the contract. The court 
said: 

In our judgment, the rule properly applicable in the circumstances of the 
instant case is ths. t income tax is due upon so much of each annual payment 
as represents approximately a proportionate amount of the profit on the whole 
transaction, looked at from the standpoint of March 1, 1918. The first pay- 
ments are clearly not wholly a return of cost. While for practical reasons it 
may be desirable so to deal with them if there be a very high degree of un- 
certainty as to what if any minimum profit will result from the transaction, 
as in most cases of liquidating dividends, this is not true in respect to the 
case. 

Likewise, in the instant case, it is the opinion of this oflice that 
income tax is due upon so much of each annual payment as repre- 
sents approximately a proportionate amount of the "profit" on the 
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whole transaction looked at from the standpoint of the date of the 
decedent's death. In other words, if the value of the contract at the 
date of the decedent's death is assumed, for purposes of illustration, 
to be $100, 000, and the total amount expected to be recovered thereon 
is assumed to be $150&000, the ratio of capital return to totg receipts 
would be 9 to 8& and one-third of each annual payment wou]d be 
income to the trust until the total amount of $100, 000 had been 
recovered, after which all future payments would be income. 

C. i%i. CHAREsr, 
General Counsel, Bureau of Internal Revenue. 

ARTIGLE 31: What included in gross income. 

REVENUE ACT OF 1926. 

Income to lessee from sale of oil and gas produced from public 
domain lands in the State of Texas set apart for the benefit of the 
State University. (See Ct. D. 205, page 90. ) 

ARTIOLE 31: What included in gross income. IX — ~1-4871 
Ct. D. 269 

INCOME TAX — REVENUE ACT OF 1926 — DECISION OF SUPREIIE COI, RT. 

CCMMUNITY INcoME — STATE oF ARIzoNA — RETURNs. 

A husband and wife domiciled in the State of Arizona may make 
separate returns of community income un. der the Revenue Act of 
1926, each reporting one-half of the income which under the laws 
of that State becomes upon its acquisition community property. 

SUPREME CoURT oF THE UNITED STATEs. No. 106. — OUTCRER TERM, 1930. 

I&red O. i3oodeZI, Uollector of Internal Rcsmnue for the District of Arizona, v. 
I. B. Koch. 

On certificate from the United States Circuit Court of Appeals for the Ninth Circuit. 

[November 24, 1930. ] 

Mr. Justice RORERTS delivered the opinion of the court. 
This cause presents the same question as respects the return for taxation 

of community income of a husband and wife, citizens of Arizona, as was 
presented in No. 15 [Ct. D. 259, on page 202], affecting spouses who are citizens 
of the State of lVashington. 

Here Koch and his wife filed separate returns for 1927, each returning one- 

half of the community income; the Commissioner of Internal Revenue assessed 
a deficiency on the theory that Koch alone should have returned the entire 
income; Koch paid under protest, and brought suit against the collector in ihe 
district court to recover the sum so paid. The collector demurred. Judgment 
went for plaintiff. The collector appealed to the circuit court of appeals, 
which certified questions to us. This court ordered the entire record scut up. 

What we said in No. 15 applies here if, under the law of Arizona, the wife' s 
interest in community property is, in legal ef'feet, the same as in Washington. 

The collector asserts that the Arizona law of community property closely 
resembles that of California (cf. U. S. v. Robb&i»s, 269 U. S. , 315 [T. D. 3S17, 
C. B. V — 1, 1SS]); but concedes that in many respects its provisions are similar 

to those of the law &&f IV»shington. 
'iVe have examined the statutes ' and authorities cited, and have concluded 

that they present no significiu&t differences from the V ashington systein. In 
Ia Tourettc v. La To»&ctte (15 Ariz. , 200) it was said: 

' Not prln&ed. 
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"The law makes no distinction between the husband and wife in respect 
to the right each has in the community property. It gives the husband no 
higher or better title than it gives the wife. It recognizes a marital community 
wherein both are equal. " 

As in Washington, each spouse has unlimited testamentary power over his 
dr her interest in the community, and upon failure to exercise it, such interest 
passes to the descendants of the decedent. 

The Arizona Supreme Court has likened the community to a partnership. 
(Forsythe v. Paschal, 34 Ariz. , 880. ) The husband as agent may not act in 
fraud of his wife's rights, and if he attempts to do so, she has a remedy in 
the courts. (Grfsty v. IXadgens, 28 Ariz. , 889. ) 

Enough has been said to show that our conclusion in No. 15 holds here, 
and that the wife has such equal interest in community income as to entitle 
her to treat one-half thereof as her income, and file a separate return therefor 
under sections 210(a) and 211(a) of the Revenue Aet of 1926. 

Perhaps we ought also to note that what is said in No. 15 with respect to 
executive construction and legislative history applies in this case. 

I'or the reasons above given, and more fully stated in the opinion in No. 15, 
the judgment of. the district court is afiirmed. 

The CHIES JUsTIUE and Mr. Justice STONE took no part in the consideration 
or decision of this ease. 

A. RTIOLE 81: What, included in gross income. IX — 51-4879 
Ct. D. 061 

INCOME TAX — REVENUE A'CT OF 1926 — DECISION OF SUPREME COURT. 

CoMMUNITY INOOME — STATE oE LoUIsIANA — RETURNs. 

A. husband and wife domiciled in the State of Louisiana may 
make separate returns of community income under the Revenue 
Act of 1926, each reporting one-half of the income which under 
the laws of that State becomes upon its acquisition community 
property. 

SUPREME CoURT oE THE UNITKI) STATEs. No. 86. — OcToRER TERM, 1980. 

Jacob 0. Bender, Collector of Internal Recenac for the District of Lottisiana, 
v. William Pfaff. 

On writ of cecttorari to the United States Circuit Court of Appeals for the Fifth Circuit. 

[November 24, 1930. ] 
Mr. Justice RORERTs delivered the opinion of the court. 
The question presented in this case is the same as that dealt with in Nos. 15 

[Ct. D. 259, on page 202], 84 [Ct. D. 260, on page 201], and 106 [Ct. D. 262, on 
page 199]. The onlv variant is that here we are concerned with the community 
propertv law of Louisiana. The case comes here on certiorari to the Fifth Cir- 
cuit. Court of Appeals, which affirmed (88 Fed. (2d), 649) a judgment of the 
district court (88 Fed. (2d), 642) in favor of the respondent, whereby respond- 
ent recovered the amount of an additional assessment paid under protest. As in 
the other cases, the Commissioner made this additional assessment on the theory 
that under the law of Louisiana the whole community income is to be treated 
as the income of the husband. 

If the test be, as we have held it is, ownership of the community income, 
this case is probably the strongest of those presented to us, in favor of the 
wife's ownership of one-half of that income. The relevant statutes of Louisiana 
are noted in the margin. ' So called "common property" includes all property 
acquired in any manner by husband and wife during marriage except donations 
made to one of the spouses, and except the wife's earnings and actions for 
damages when she is living apart from her husband, or carrying on a separate 
business or trade. The statutes speak of a marriage superindueing as a matter 

~Not printed, 
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of rig'ht "partnership or community" of' acquets or gains. Repeatedly the 
statutes refer to the relation as a "partnership or community. " The de- 
cisions of the Supreme Court of Louisiana clearly recognize the wife's owner- 
ship of one-hali' of all the community income. They unequivocally declare that 
the wife's half interest in such community property "is not a mere expectancy 
during the marriage. " (Phillips v. Phillips, 160 La. , 818. ) 

A. s in the case of other States, whose law we have discussed in connection 
with this matter in No. 15, No. 106, and No. 84, each spouse may by will 
dispose of only his or her one-half of the community and is powerless to aiTect 
the other's half. In case of death intestate one-half descends to the heirs of 
the decedent, and the other spouse is powerless to prevent this. 

While the husband is the manager of the affairs of the marital partnership, 
the limitations upon the wrongful exercise of his powers over community prop- 
erty are more stringent than in many States which have a community system. 
In Louisiana, if the husband proves, by reason of financial difficulties or the 
like, an unfit manager, the wife may bring about an immediate dissolution and 
11quidation of the community property. (Wolf v. Lowry, 10 La. Ann. , 272; 
Webb v. Bell, 24 La. Ann. , 75; Brtrurn v. Smythe, 40 La. Ann. , 825. ) And when 
the wife sues for a separa. tion of the property she is entitled to an accounting 
from the husband for community income or property in his hands and to re- 
imbursement and retribution for any act done by him in fraud of her rights. 
(Hill v. Hill, 115 La. , 489; White v. White, 159 La. , 1065. ) 

In conclusion, it may be noted that the Supreme Court of. Louisiana has cited 
our own decisions in Warburton v. White (176 U. S. , 484) and Arnett v. Reade 
(220 U. S. , 811), indicating that the exposition of the wife's rights and of the 
nature of the community therein contained correctly states the Louisiana 
doctrine. 

Inasmuch, therefore, as, in Louisiana, the wife has a prese~t vested interest in 
community property equal to that of her husband, we hold that the spouses are 
entitled to file separate returns, each treating one-half of the community income 
as income of each "of" them as an "individual" as those words are used in 
sections 210(a) and 211(a) of the Revenue Act of 1926. 

The judgment of the circuit court of appeals is affirmed. 
The CHIEF JUsTIUE and Mr. Justice STDNE took no part in the consideration or 

decision of this case. 

ARTIOLE 31: What included in gross income. IX — 51 — 4878 
Ct. D. Coo 

INCOME TAX — REVENUE ACT OF 1926 — DECISION OF SUPREIIE COURT. 

CQMMUNITY INcoME — STATE oF TEXAs — RETURNs. 
A husband and wife domiciled in the State of Texas may make 

separate returns of community income under the Revenue Act of 
1926, each reporting one-half of the income which under the laws 
of that State becomes upon its acquisition community property. 

SUPREME COURT OF THE UNITED STATES. No. 84. — OCTOBER TERM, 1980. 

George C. Hopkins, Oolleotor of Internal Revenue for the Second District of 
Teaas, v. O. 1V. Bacon. 

On writ of certiorari to the United States Circuit Court of Appeals for the Fifth Circuit. 

[November 24, 1980. ) 

Mr. Justice RoBERTs delivered the opinion of the court. 
This case comes here on writ of certiorari to the Circuit Court of Appeals of 

the Fifth Circuit. It involves the same questions with respect to community 
income umlcr Texas law as are involved in Nos. 15 [Ct. D. 250, on page 2021 
and 106 [Ct. D. 262, on page 199] under the law of Arizona an&I Washington. 

Respondent was assessed additional income tax for 1927, because he Bnd 
his wife had made separate returns and had each returned one-half of the 
community income, whereas the Commissioner of Internal Revenue asserted 

85942' — 8l 14 
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that the respondent must return the whole thereof. Respondent paid under 

protest, brought suit in the district court (27 Fed. (2d), 140), and recovered 

judgment. The collector appealed and the circuit court of appeals affirmed 

the judgment. (88 Fed. (2d), 651. ) 
In view of our decision in No. 15, the only matter to be examined here is 

whether under the community property system of Texas the wife has a mere 

expectancy, as she would under the law of California (cf. United States v. 

Itobtnns, 269 U. S. , 815 [T. D. 8817, C. B. V — 1, 188]), or on the contrary has 

a proprietary vested in. terest in the community property such as makes her an 

owner of one-half of the community income. 
The statutes contain sweeping provisions as to what shall be included in 

community property. They provicle that each spouse shall have testamentary 

power over his or her respective interest in the community property. In the 

event of failure to exercise such testamentary power they provide that the 

property shall go in the ffrst instance to the descendants of the deceased spouse. 

They provide, as is usual in States having the community system, that the 

husband shall have power of management and control such that he may deal 

with community property very much as if it were his own. In spite of this, 

however, it is settled that in Texas the wife has a present vested interest in 

such property. (Arnold, v. Leonard, , 114 Tex. , 585. ) Her interest is said to 

be equal to the husband' s. (Wright v. Hays, 10 Tex. , 180. ) It is held that 

the spouses' rights of property in the effects of the community are perfectly 

equivalent to each other. (Arnold v. Leonard„supra. ) These expressions as 

to the wife's interest are conffrmed by the authorities holding that if the 

husband, as agent of the community, acts in fraud of the wife's rights, she is 

not without remedy in the courts. (Strarnler v. Coe, 15 Tex. , 211; Lifartin v. 

Aforan, 82 S. W. , 904; Watson v. Harris, 180 S. W. , 287; Davis v. Davis, 186 

S. W. , 775. ) 
The applicable statutory provisions are noted in the margin. ' 
In view of what has been said in No. 15, it remains only to say that the 

interest of a wife in community property in Texas is properly characterized 

as a present vested interest, equal and equivalent to that of her husband, and 

that one-half of the community income is therefore income of the wife. She 

and her husband are entitled to make separate returns, each of one-half oi' 

such income. The judgment of the circuit court of appeals is affirmed. 

The CHrzF Jusrroz and Mr. Justice STGNE took no part in the consideration 

or decision of this case. 

AzTIUDE 31: What included in gross income. IX — 51-4874 
Ct. D. N9 

INCOME TAX — REVENUE ACT OF 1926 — DECISION OF SUPREME COURT. 

CGMMUNITY INcoME — STATE oF W&sHINGToN — RzrUENs. 

A husband and wife domiciled in the State of Washington may 

make separate returns of community income under the Revenue 

Act of 1926, each reporting one-half of the income which under the 
laws of that State becomes upon its acquisition community 

property. 

SUPREME COURT OF THE UNITEO STATES. No. 15. — Ocmzzz TERM, 1980. 

Barns Poe, CoLlector of Internal Revenae for the District of Washington, v. 

H. e. 8'eaborn. 

On certidcate from the United States Circuit Court of Appeals for the Ninth Circuit, 

[November 24, 1930. ] 
OPINION. 

Mr. Justice Ronzzrs delivered the opinion of the court. 

Seaborn and his wife, citizens and residents of the State of Washington, 

made for the year 1927 separate income tax returns, as permitted by the 

Revenue Act of 1926 (ch. 27, section 223 (U. S. C. App. , Title 26, section 964) ). 

' Not printed. 
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During and prior to 1927 they accumulated property comprising real estate, 
stocks, bonds, and other personal property. While the real estate stood in his 
name alone, it is undisputed that all of the property, real and personal, con- 
stituted community property and that neither owned any separate property or 
had any separate income, 

The income comprised Seaborn's salary, interest on bank deposits and on 
bonds, dividends, and profits on sales of real and personal property. He and 
his wife each returned one-half of the total community income as gross income 
and each deducted one-half of the community expenses to arrive at the net 
income returned. 

The Commissioner of Internal Revenue determined that all of the income 
should have been reported in the husband's return, and made an additional 
assessment against him. Seaborn paid under protest, claimed a refund, and, 
on its rejection, brought this suit. 

The district court rendere&t judgment for the plaintiff (32 Fed. (2d), 916); 
the collector appealed, and the circuit court of appeals certified to us the 
question whether thc husband was bound to report for income tax the entire 
income, or whether the spouses vvere entitled each to return one-half thereof. 
This court ordered the whole record to be sent up. 

The case requires us to construe sections 210(a) and 211(a) of the Revenue 
Act of 1926 (U. S. C. App. , Title 26, sections 961 and 952), and apply them, as 
construed, to the interests of husband and wife in community property under 
the law of Washington. These sections lay a tax upon the net income of 
every individual. ' The Act goes no further, and furnishes no other standard 
or definition of what constitutes an individuaps income. The use of the word "of" denotes ownership. It would be a strained construction which, in the 
absence of further definition by Congress, should impute a broader significance 
to the phrase. 

The Commissioner concedes that the answer to the question involved in the 
cause must be found in the provisions of the law of the State, as to a vvife's 
ownership of or interest in co&nmunity property. What, then, is the law of 
Washington as to the ownership of community property and of community 
income, including the earnings ot' the husb»nd's and wife's labor7 

The answer is found in the statutes of the State, and the decisions interpret- 
ing them. 

These statutes provide that, save for property acquire&1 by gift, bequest, de- 
vise, or inherit;&nce, all property ho&vever acquired after m:&rriage, by either 
husband or wife, or by botl&, is community property. On the dc;&th ot either 
spouse his or her interest is subject to testa&uentary disposition, and f;&iling 
that, it passes to the issue of the &leced&nt and not to the surviving spouse. 
While tho husba&ul has tbe management and control of co&nmun'. ty personal 
property and like power of disposition the&'eof as of his separate personal 
property, this power is subject to restrictions &vhich are inco»sistcnt with 
denial of the wife's interest as coowncr. The wife mav borrow for community 
purposes and bind the community property. (I«i&dpi«p v. Aetler, 86 tVash. , 194. ) 
Since the husband may not disch»rge his separate obli, :&tion ot&t of con&n&unity 
property, she rn»y, suing alone, enjoin collection of his separate debt out of 
commuu. 'ty propertv. (h"i&tetity &f Dcpoa&'t Co. v. Cl«rl;, 144 W»sl&„520. ) Sbe 
may prevent his making substanti;&1 gifts out of conununity property without 
her consent. (Par1cer v. Pa& l'c&', 121 tV:&sh. , 24. ) The «&&n&n&unity property is 
not liable 1' or the l&usband's torts not comn&itted in carrying on the business 
of the community. (Scl&r&»»r» v. Steele, 97 tVasb. , 309. ) 

The books are full of expressior&s such as "the personal property is just 
as much hers as 1&is" (jfaretor& v. Itue, 92 tV:&sh. , 129); "1&er property right 
in it (an automobile) is as great as his" (92 Wash„133); "tl&e title of one 
spouse * * * was a legal title as &vefi as that of the other" (tful&ie v. 
Wl&ttt&&ker, 10 Wash. , 663). 

Without further extending this opinion, it must suffice t&& say that it is clear 
the wife has, in Washington, a vested property right in the community prop- 
erty, equal with that, of her husband; and in the income of the community, 
including salaries or wages of either hush»nd or wife, or boih. A description 
of the community system of tVashington and of the rights of ihe spouses, and 
of the powers of the husband as manager, will be found in Warl»&rton v. Whtte 
(176 U. S. , 4S4). 

& The language haa been the same in each Act since that ot February 24, 1919 (40 8tat. , 1057). 
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The taxpayer contends that if the test of taxability under sections 210 and 

211 is ownership, it is clear that income of community property is owned by 

the community and that husband and wife have each a present vested one-half 

interest therein. 
The Commissioner contends, however, that we are here concerned not with 

mere names, nor even with mere technical legal titles; that calling the v-ife's 

interest vested is nothing to the purpose, because the husband has such broad 

poxvers of control and alienation, that while the community lasts, he is essen- 

tially i. he owner of the xvhole community property, and ought so to be con- 

sidered for the purposes of sections 210 and 211. He points out that as to 

personal property the husband may convey it, may make contracts affecting it, 

may do anything with it short of committing a fraud on his wife's rights. 

And though the wife must join in any sale of real estate, he asserts that the 

same is true, by virtue of statutes, in most States which do not have the com- 

munity system. He asserts that control without accountability is indistin- 

guishable from ownership, and that since the husband has this, quoad com- 

munity property and income, the income is that "of" the husband under sec- 

tions 210 — 211 of the income tax law, 
We think in view of the law of Washington above slated this contention 

is unsound. The community must act through an agent. "Ihis court has said 

with respect to the community property system (Warburton v. White, 176 

U. S. , 494) that "property acquired during marriage with community funds 

became an acquet of the community and not the sole property of the one in 

whose uame the property was bought, although by the law existing at the time 

the husba. nd was given the management, control, and power of sale of. such 

properiy. This right being vested in him, not, because he was the exclusive 

owner, but because by law he was created the agent of the community. " 
In that case, it was held that such agency of the husband was neither a 

contract nor a property right vested in him, and that it was competent to the 

legislature which created the relation to alter it, to confer the agency on the 

wife alone, or to confer a joint agency on both spouses, if it saw fit — all with- 

out infringing any property right of the husband. (See also Arnett v. Reade, 

'220 U. S. , 811, at 810. ) 
The reasons for conferring such sweeping powers of management on the 

husband are not far to seek. Public policy demands that in all ordinary cir- 

cumsiances, litigatio~ between wife and husband during the life of the com- 

munity should be discouraged. Lawsuits between them v. ould tend to subvert 

the marital relation. The same policy dictates that third parties who deal 

with the husband respecting community property shall be assured that the 

wife shall not be permitted to nullify his transactions. The powers of partners, 

or of trustees of a spendthrift trust, furnish apt analogies. 
The obligations of the husband as agent of the community are no less real 

because the policy of the State limits the wife's right to call him to account in 

a court. Power is not synonymous with right. Nor is obligation coterminous 

with legal remedy. The law's investiture of the husband with broad powers by 

no means negatives the wife's present interest as a coowner. 

We are of opinion that under the law of Washington the entire property and 

income of the community can no more be said to b that of the husband than 

it could rightly be termed that of the wife. 
We should be content to rest our decision on these considerations. Both 

parties have, however, relied on executive construction and the history of the 

income tax legislation as supporting their respective views. We shall, therefore, 

deal with these matters. 
The taxpayer points out that following certain opinions of the Attorney 

General, ' the decisions and re&ulations of the Treasury have uniformly made 

the distinction that while under California law the wife's interest in commu- 

nity property amounts to a mere expectancy contingent on her husband's death 

and does not rise to the level of a present interest, her interest under the laws 

of Washington, Arizona, Texas, and some other States is a present vested one. 

They have accordingly denied husband and wife the privilege of making sep- 

& Opinion of Attorney General Palmer, September 10, 1920 (32 Op. A. G. , 298); opinion 

of Attorney General Palmer, February 26, 1921 (82 Op. A, G. , 485). 
The opinion of Attorney General Stone, of October 9, 1924 (34 Op. A. G. , 895), and his 

letter of January 27, 1925, referring thereto (see T. D. 8670 [C. B. IV — 1, 19]) deal only 

with estate tax, and express no opinion on the question here involved. 

See opinion of Acting Attorney General Mitchell, of July 16, 1927, as a result of Which 

this and other suits were initiated (85 Op. A. G. , 26o). 
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arate returns of' one-half the community income in California, but accorded that 
Pr[vqege to residents of such other State. ' 

He relies further upon the fact that Congress has thrice, ' since these decisions 
and regulations were promulgated, reenacted the income tax law without change 
of the verbiage found in sections 210(a) and 211(a), thus giving legislative 
sanction to the executive construction. He stands also on the fa&. t that twice 
the Treasury has suggested the insertion of a provision, ' which v ould impose 
the tax on the husband in respect of the whole community income, and that 
Congress has not seen fit to adopt the suggestion. 

On the other hand, the Commissioner says that, granted the truth of these 
assertions, a different situation has been created as respects 1926 and subsequent 
years. For in the 1926 Act there was inserted a section which plainly indi- 
cated an intent to leave this question open for the future in States other than 
California, while closing it for past years. The section is copied in the margin. ' 

We attribute no such intent to the section as is ascribed to it by the Com- 
missioner. We think that although Congress had twice refused to change the 
wording of the Xct so as to tax community income to the husband in Washing- 
ton and certain other States, in view of our decision in L ni ted States v. Robbins 
(269 U. S. , 315 [T. D. 3817, C. B. V — 1, 188j), it felt xve might overturn the 
executive construction and assimilate the situation in Washington to that we 
had determined existed in California. Section 1212 therefore was merely 
inserted to prevent the serious situation as to resettlements, additional assess- 
ments and refunds which would fol[ocv such a decision. 

The same comments apply to the joint resolution No. 88, Seventy-first 
Congress, on which the Commissioner relies. ' 

It is obvious that this resolution was intended to save the Government's 
right of resettlement, in event that the proposed test suits, of which this is one, 
should be decided in favor of the Government's present contention. See the 
report of the Ways and Means Committee on the resolution (Cocrgressional 
Record, June 11, 1930, pages 10923 — 10925). 

On the whole, we feel that, were the matter less clear than we think it is, 
on the words of the income tax law as applied to the situation in W;cshingtou, 
we should be constrained to follow the long and unbroken line of executive 
construction, applicable to words which Congress repeatedly reemployed in 
Acts passed subsequent to such construction (Netc YorA: v. Illinois, 278 U. S. , 
367; Nat(ona/ Lead Co. v. United States, 252 U. S. , 140; United States v. Ear rar, 
281 U. S. , 624), reenforced, as it is, by Congress' refusal to change the word- 

'O. D. 426, APril, 1920 [C. B. 2, 94]; T. D. 30'll, August 24, 1020 [C. B. 3. 221]; T. D. 
8188, March 3, 1921 [C. B. 4, 238]; Regulations 6Z, article 31, 1921 Revenue Act. 

'Act of November 23, 1021 (42 Stat. , 227); Act of June 2, 1924 (43 Stat, '33); Act 
of February 26, 1926 (44 Stat. , 9). 

'The provision desired by the Treasury was as follows: "Income received by any com- 
munity shall be included in the gross income of the spouse having management and control 
of the community property. " This clause was in tbe 1921 Act as passed by tire House. 
It was stricken out in the Senate. When the 1924 Act was introduced it contained the 
same provision, which was strici'en out by the Ways and Means Committee and not 
reinserted. 

Szrc. 1212. Income from any period before January 1 102o, of a ruarital con'. munity in 
the income of which the wife has a vested interest as histinguisrued from an expectancy, 
shall be he]d to be correctly returned if returned by the spouse to whom tbe income 
belonged under the State law applicable to such marital community for such period. Any 
spouse who elected so to return such income shall not be entitled to any credit or refund 
on the ground that such income should have been returned by the other spouse. (U. S. C. , 
Supp. II, Title 26, section 064a. ) 

'That the 3-year period of limitation provided in section 277 of the Revenue Act of 
1926 upon the assessment of income taxes iruposed by that Act for the taxable rear 10"i, 
and the 8-year period of limitation provided in section 284 of the Revenue Ac t of 1926 in 
respect of refunds and credits of income taxes imposed by that Act for the taxable year 
1027 shall be extended for a period of one year in the case of auy marri, d individual 
where such inrlividual or his or her spouse filed a separate income-tax return for such 
taxable year and included therein incocce which under the laws of the State upon receipt 
becanre community property. 

Src. 2. The 2-year period of limitation provided in section 2is of the Revenue Act of 
1928 upou the assesscuent of income taxes imposed bv Title I of that Act for the taxable 
year 1028, aud the 2-year. per1od of limitation provided in section 322 of the Revenue Act 
of 1928 in respect of refunds uml credits of income taxes imposed bv that Act for the 
taxable year 1928 shall be eztendc'd for a period of one year in the case of any married 
individual where such individual or bis or her spouse filed a separate income-tax return 
for suclr tazable vear and inclucled therein income which under the laws of thc State upon 
receipt became comrnurrity property. 

3, The periods of licuitations extended by this iolnt resolution shall. as so eztended, 
be considered to be provicled in sections 2ii and 2+4 of the Revenue Act of 1026 encl 
sections 276 and 322 of the R& venue Act of. 1023, respectivelv. 

Sac 4 s(rr ching herein shall be construed as ezteuding any per1od of limitation which 
has exp)re&1 before the enactment of this joint resolution. 
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ing of the Acts to make community income in States whose law is like that of 
Washiugton returnable as the husband's income. 

The Commissioner urges that we have, in principle, decided the instant 
question in favor of the Government. He relies on United, States v. Robbins 
(269 U. S. , 315 [T. D. 3817, C. B. V — 1, 188]), Oorliss v. Botoers (281 U. S. , 376 
[Ct. D. 188, C. B. IX — 1, 254] ), and Lums v. Earl (281 U. S. , 111). 

In the Robbins case, we found that the law of California, as construed by 
her own courts, gave the wife a mere expectancy and that the property rights 
of the husband during the life of the community vrere so complete that he was 
in fact the owner. Moreover, we there pointed out that this accorded with 
the executive construction of the Act as to California. 

The Corliss case raised no issue as to the intent of Congress, but as to its 
power. We held that where a donor retains the power at any time to revest 
himself with the principal of the gift, Congress may declare that he still owns 
the income. While he has technically parted with title, yet he in fact retains 
ownership, and all its incidents. But here the husband never has ownership. 
That is in the community at the moment of acquisition. 

In the Earl case a husband and wife contracted that any property they had 
or might thereafter acquire in any way, either by earnings (including salaries, 
fees, etc. ), or any rights by contract or otherwise, "shall be treated and con- 
sidered and hereby is declared to be received, held, taken, and owned by us as 
joint tenants " " ~. " We held that assuming the validity of the contract 
under local law, it still remained true that the husband's professional fees, 
earned in years subsequent to the date of the contract, were his individual 
income "derived from salaries, wages, or compensation for personal services" 
under sections 210, 211, 212(a), and 213 of the Revenue Act of 1918. The 
very assignment in that case was bottomed on the fact that the earnings 
would be the husband's property, else there would have been nothing on which 
it could operate. That case presents quite a different question from this, 
because here, by law, the earnings are never the property of the husband, but 
that of the community. 

Finally, the argument is pressed upon us that the Commissioner's ruling 
will work uniformity of incidence and operation of the tax in the various 
States, while the view urged by the taxpayer will make the tax fall unevenly 
upon married people. This argument cuts both ways. When it is remembered 
that a wife's earnings are a part of the community property equally with 
her husband' s, it may well seem to those who Iivp in States where a wife' s 
earnings are her own, that it would not tend to promote uniformity to tax the 
husband on her earnings as part of his income. The answer to such argument, 
however, is, that the constitutional requirement of uniformity is not intrinsic, 
but geographic. (Billings v. United Btates, 232 U. S. , 261; IIea@ Money Oases, 
112 U. S. , 580; Knotelton v. Moore, 178 U. S. , 41. ) And difterences of State 
law, which may bring a person within or without the category designated by 
Congress as taxable, may not be read into the Revenue Act to spell out a lack 
of uniformity. (Florida v. Mellon, 273 U. S. , 12. ) 

The district court was right in holding that the husband and wife were 
entitled to file separate returns, each treating one-half of the communiQ 
income as their respective incomes, and its judgment is afiirmed. 

The CHzzs JvsTrcE and Mr. Justice STONE took no part in the consideration 
or decision of this case. 

ARTIOLE 36: Long-term contracts. 

REVRNVZ ACT OF 1926. 

IX — M-4734 
G. C. M. 7998 

A taxpayer is not entitled to report his income from his services 
as an architect on the completed contract basis on the ground that 
he is paid partly in advance of services rendered under contracts 
extending over more than one year. 

An opinion is requested as to whether the taxpayer is entitled to 
report income from his contracts as an architect, for the years 1925 to 
1927, on the completed contract basis under the provisions of article 
36 of Regulations 69. 
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The taxpayer is an architect and his business includes the drawing 
of plans to be used in the construction of buildings and the furnish- 
ing of the necessary supervision to secure the following of such plans 
by the builder. The taxpayer does no building or constructing him- 
self. Beginning in 1925 he was engaged to a substantial extent as 
an architect for buildings taking more than one year to construct. 
Under his contracts drafting and supervisory services were required 
for periods extending over more than one year. Under the contracts 
the taxpayer received 60 per cent of the fee upon the completion of 
the drawings, which included the specifications and general working 
drawings, exclusive of details. At the time that this 60 per cent of 
the fee was received less than 60 per cent of the costs allocable to 
such contracts had been incurred or paid. In a number of instances 
only 50 per cent of the costs had been paid or incurred when 60 per 
cent of the fee was received, and in one instance only 40 per cent 
of the costs had been incurred or paid. 

The taxpayer contends that the income thus reflected for the first 
year is excessive, because there is not charged against the income 
a fair share of the cost of earning the same, while the income reflected 
for the subsequent year or yeai's is unduly depressed because more 
than a fair share of the cost of earning that portion is char&red 
against it. The taxpayer does not contend, however, that the costs 
incurred during the later period are incapable of fairly accurate 
ascertainment at the outset. In other words, the taxpayer does not 
contend that he was compelled to make more drawings than he con- 
templated when the contracts were entered into, or that supervision 
was more extensive and hence more costly than he expected. By 
choice the taxpayer contracted to be paid in advance when he bar- 
gained for and received 60 per cent of the fee at a time when only 
50 per cent or less of the cost had been incurred or paid. The tax- 
payer, beginning with the year 1925, has kept his books upon the 
completed contract basis and has made income tax returns on that 
basis, claiming the right to do so by virtue of article 86 of Regula- 
tions 69. That article provides in part as follov, s: 

Long-term contracts. — Income from long-term contracts is taxable for the 
period in which the income is determined, such determination depending upon 
the nature and terms of the particular contract. As used herein the term 
"long-term contracts" means building, installation, or construction contracts 
covering a period in excess of one year. Yersons vvhose income is derived in 
whole or in part from such contracts may, as to su&h income, prepare their 
returns upon the following bases: 

(t&) Gross income niay be reported in the taxable year in which the contract 
is finally completed an&1 accepted if the taxpayer elects as a consistent prac- 
tice so to treat such income, provided su«h method clearly reflects the net 
income. 

The taxpayer contends that his contracts vere "long-term con- 
tracts" upon the ground that they ivere construction contracts cover- 
ing a period in excess of one year. The taxpayer also contends that 
he drew the plans and supervised the erection of the buildings, and 
that he was accordingly the constructor of the buildings. It is the 
view of this oflice that the taxpayer did not build or construct any- 
thing, but simply drew the plans and supervised the work of con- 
struction in so far as necessary. The person ivho had the construc- 
tion contract was the building contractor. It is true that the services 
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performed by the taxpayer under the contracts were coincident with 
the actual work of building, but the work done by the taxpayer 
could not be called building or construction 

~cwork. 

It was rather in 
the nature of personal services. The case of In re Harrington 
(1 Fed. (2d), 740), which held that engineering contracts might 
be reported on the completed contract basis, was decided under 
article 86 of Regulation 45, in which the only requirement was that 
the person so reporting be engaged in "contracting operations. " It 
was conceded by the court, however, that under subsequent regula- 
tions, in which a more restricted definition of long-term contracts is 
given, the engineering firm could not have reported its income on the 
completed contract basis. 

One of the reasons why permission to report on a completed con- 

tract basis is given in the case of building, installation, and con- 

struction contracts is the fact that there are changes in the price of 
articles to be used, losses and increased costs due to strikes, weather, 
etc. , penalties for delay, and unexpected difliculties in laying founda- 
tions whicn make it impossible for any construction contractor& no 

matter how carefully he may estimate, to tell with any certainty 
whether he has derived a gain or sustained a loss until a particular 
contract is completed. This situation, however, does not obtain in 
the case of architects. None of the foregoing vicissitudes affect 
them. If afi, er plans have been drawn the owner desires to have 
them materially changed, thus causing the architect additional work 
and. expense, the custom is to charge an additional fee to cover the 

same, and the additional fee is generally provided for by contract. 
The fact that there may be some disproportion in the net income 

reported each year, due among other things to the fact that the 
architect is paid partly in advance of services rendered, does not 

justify a resort to the completed contract method of reporting in- 

come. As the contracts in the instant case only involved the draw- 

ing of plans and the supervision of construction to accord therewith, 
it can not be held that the taxpayer's income was derived from 
building, installation, or construction contracts within the meaning 
of the regulations. 

It is therefore the opinion of this oflice that the taxpayer is not 
entitled to report his income as an architect on the completed con- 

tract basis. 
C. M. CHAREsT& 

General Counsel, Bureau of Internal Revenue. 

ARTIOLE 42: Sale of personal property on 
installment plan. 

(Also Section 271, Article 1211. ) 

IX — 52-4881 
Ct. D. 268 

INCOME TAX — REVENUE ACT OF 1026 — DECISION OF COURT. 

1. INcoMK — SALK oF PKRsoNAL PRCPERTY — INSTALLMENT PLAN. 

Xvhere a taxpayer transfers the title of personal property to the 
purchaser, receiving 35 per cent of the purchase price in cash in the 
taxable year in which the sale is made and promissory notes for 
the balance payable in a subsequent year, the sale is not one on 
the installment plan within the meaning of section 212(d) of the 
Revenue Act of 1926 or of article 42 of Regulations 45, relating to 
the income tax, and all the protit on the sale is income in the year 
of the sale. 
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II T~ L~rrITF — Anvrsozr Lzrr&m CoxcLUsI~zss — RznzTzBMI- 
Iv&T&ox~o5I MIssIoNEB s AUTHoBITY. 

An advisory letter of a Commissioner to a taxpayer based on a 
supposititious case that a transaction reported in an unaudited 
return is a sale on the installment plan is not conclusive on his 
successor in office. In the absence of a binding agreement between 
the taxpaver and the Commissioner, the Commissioner has the 
authority to reexamine and redetermine the tax liability of a 
taxpayer. 

CQURT 0F CLMMs oF THK IIIFITzn STATzs. 

Horace Overbey, Ezeoutor of the Estate of John T. Orcrbey, Deceased, and 
Aiette J. Overbey, v. The United States. 

[November 3, 1980. ] 

OP&X&OX. 

WHsnzr, Judge, delivered the opinion of the court. 
A brief statement of the facts of the case shows that John T. Overbey and 

Annette J. Overbey, husband and wife, were residents of the State of Texas in 
1919, and the property herein referred to was community propertv under the 
laws of that State. They owned 618 shares of stock in the Wichita Valley 
Refining Co. , a Texas corporation, which stock had cost them 842, 288. 89. On 
July 5, 1919, the plaintiffs sold and transferred that stock to certain individuals 
for $122, 600, payable 15 per cent in cash and the balance in 17 equal Inonthly 
installments. The installments were evidenced by the promissory notes of the 
respective purchasers, bearin 6 per cent interest. No collateral was given by 
the purchasers to secure the notes. During the year 1919 the plaintiffs received 
85 per cent of the total selling price. On August 6, 1919, all of the physical 
assets of the Wi«hita Valley Refining Co. were sold and transferred to the 
Texhoma Oil I&& Refining Co. , and on the same day the board of directors of the 
Wichita Valley Refining Co. executed a consent to the corporate dissolution of 
that company, and on August 15, 1019, a certificate of dissolution of the company 
was filed with the secretary of state. 

The plaintiffs filed their income-tax returns ~herein they sho~ed this trans- 
action as an installment sale and returned as income for 1019 only the aruount 
of cash received that & ear. 

Commissioner of Internal Revenue Williams, on April 28, 1020, on thc facts 
as they were stated to him by the interested parties, and his under t«nding of 
the law %creen, ~rote to Congressman Parri. h expressin" the opinion that it 
was an installment sale and the stocl-holders were within their rights in report- 
ing in their income-tax returns for 1019 only the income from the payments 
made during 1919. JIr. Williams was the Comn&i. sioner until and including 
April 9, 1021. Mr. Millard F. West was A«t!n Commissioner from that date 
until May 27, 1921, when fir. Blair became Com&nissioner. I:nder date of 
May 18, 1921, while Acting Commissioner West was in charge, the Bureau of 
Internal Revenue upon consideration of fu&ther facts in the case and a re- 
consideration of the law, held that this was not an installment sale and all of 
the profit on the sale &vas income from 1919. An additional tax was assessed 
against the plaintiffs, which was dulv paid. Subsequently, on February 24, 
]02;&, while Commissioner Blair was in charge, the Bureau of Internal Revenue 
«ffirmed this decision. Claims for refund were dulv filed and reiected. 

The plaintiffs contend this is a sale under the installment plan as provided 
in Regulations 45 (article 42) of the Treasurv Department. 

Prior to the Act of 1926 (section 212(d) ) there was no expressed legislative 
authority for the installn&& nt sales method on which to coropute incomes. 
(Bl«n&'s, Inc. , 7 B. T. A. . 787. ! Dntil then the onlr methods provided bv the 
statutes were the cash receipts or disbursement basis and the accrual basis, 
The ('ommissioner of Internal Revenue in 1918, with the approval of the 8&are- 
tary of the Trensurv, in order to meet a third class of cases, is ued Regula&ions 
45, article 42, which pernIitted returns to be made under certain conditions on 

partial payment or installment basis. Regulations 45, article 42, reads 
ns follows: 

"Sate of personal prop«rty on instnlln&cnt plan. — Dealers in personal prop. 
erty ordiuarily sell either for cash or on the personal credit of the buver or 
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on the installment plan. Occasionally a fourth type of sale is met with, in 
which the buyer malres an initial payment of such a substantial nature (for 
example, a payment of more than 25 pcr cent) that the sale, though involv- 
ing deferred payments, is not one on the installment plan. In sales on 
personal credit, and in the substantial pavment type just mentioned, obligations 
of purchasers are to be regarded as the equivalent of cash, but a different 
rule applies to sales on the installment plan. Dealers in personal property who 
sell on the installment plan usually adopt one of four ways of protecting 
themselves in case of default: (a) Through an agreeInent that title is to re- 
main in the seller until the buyer has completely performed his part of the 
transaction; (b) by a form of contract in which title is conveyed to the 
purchaser immediately, but subject to a lien for the unpaid portion of the 
purchase price; (c) by a present transfer of title to the purchaser, who at 
the same time executes a reconveyance in the form of a chattel mortgage to 
the seller; or (d) by conveyance to a trustee pending performance of the 
contract and subject to its provisions. 

It is clear from the facts in the instant case that the plaintiffs do not 
bring themselves within the provisions of Regulations 45. Title did not re- 
main in the seller until the final payment was made; no lien for the unpaid 
portion of the purchase price was given; and there was no conveyance to a 
trustee pending the performance of the contract. If the plaintiffs are to 
recover, they must come under section 212(d) of the Revenue Act oi' 1926, 
which is made to retroactively apply, in computing income, to the Act of 1918, 
Section 212(d) and section 1208 of the Revenue Act of 1926 read as follows: 

"SEc. 212. (d) Under regulations prescribed by the Commissioner with the 
approval of the Secretary, a person who regularly sells or otherwise disposes 
of personal property on the installment plan may return as income therefrom in 

any taxable year that proportion of the installment payments actually received 
in that year which the total profit realized or to be realized when the payment 
is completed, bears to the total contract price. In the case (1) of a casual 
sale or other casual disposition of personal property for a price exceeding 
$1, 000, or (2) of a sale or other disposition of real property, if in either case 
the initial payments do not exceed one-fourth of the purchase price, the in- 

come may, under regulations prescribed by the Commissioner with the approval 
of the Secretary, be returned on the basis and in the manner above pre- 
scribed in this subdivision. As used in this subdivision the term 'initial pay- 
ments ' means the payments received in cash or property other than evidences 
of indebtedness of the purchaser during the taxable period in which the sale 
or other disposition is made. 

" INSTALLMENT SALES. 

"SEc. 1208. The provisions of subdivision (d) of section 212 shall be retro- 
actively applied in computing income under the provisions of the Revenue 
Act of 1916, the Revenue Act of 1917, the Revenue Act of 1918, the Revenue Act 
of 1921, or the Revenue Act of 1924, or anv of such Acts as amended. Any 
tax that has been paid under such Acts prior to the enactment of this Act, 
if in excess of the tax imposed by such Acts as retroactively modified by 
this section, shall, subject to the statutory period of limitations properly ap- 
plicable thereto, be credited or refunded to the taxpayer as provided in 
section 284. " 

The plaintiffs do not bring themselves under the provisions of section 212(d), 
as it is admitted the purchase price was more than a thousand dollars, and 
more than 25 per cent (i. e. , 35 per cent) of the consideration was paid in 
the taxable period. 

If, however, thev are not strictly within the provisions of the statute, the 
plaintiffs contend the letter from Commissioner Williams, defining the transac- 
tion as a sale on the iustallment basis, is binding on his successors in office 

and can not be disturbed. The facts show Commissioner Williams had no 

claim before him when he wrote his letter to Congressman Parrish with the 
statement of what were supposed to be the correct and true facts. His lette~ 
was advisory and based on a supposititious case. Income-tax returns of 
the plaintiffs had been filed but not audited. As a matter of fact, the facts 
presented to Commissioner Williams did not correspond to the real facts of 

the transaction, as afterwards disclosed upon investigation by Commissioner 
Blair. Certain essential facts were erroneously stated to Commissioner 

Williams. The stock sold was never held by a trustee as security for the 
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payment of the notes; the title to the physical assets of the company did 
not remain vested in the corporation through the trustee for the benefit of 
the stockholders making the sale, until the last installment was paid; all of 
the assets of the Wichita Valley Refining Co. were conveyed to the Texhoma 
OB ik Refining Co. and the former corporation surrendered its charter before 
the first installment fell due. However, it makes no material difference whether 
Commissioner Blair believed his predecessor's ruling to be erroneous in law 
or fact; the Commissioner had the authority to examine the returns and 
determine the tax. Even though the returns had been examined, in the ab- 
sence of a binding settlement, the Commissioner had the authority to reex- 
amine and redetermine the tax liability of the plaintiffs. (Sweets Co. of 
America, Ino, , v. ComsnQstoner of Internal Revenue, 40 Fed. (2d), 486, and 
cases cited; 3foIthennft v. Comnn4sstoner of Internal Rcoenue, 89 Fed. (2d), 
856; Yokohama Ei-Ito E'watsha, Ltd. , 5 B. T. A. , 1248; James Couzens, 11 
B. T. A. , 1040; Younker Bros. , Inc. , 8 B. T. A. , 888. ) 

The petition is dismissed. It is so ordered. 

SECTION 213(b). — GROSS INCOME DEFINED: 
EXCI USIONS. 

ARTIOEE 72: Proceeds of insurance — Compen- 
sation — Pensions. 

IX — 47 — 4841 
G. C. M. 86o5 

REVENUE ACT OF 1926 AND PRIOR REVENUE ACTS. 

The taxpayer is the widow of A, who died testate on March 20, 
1911. Under the terms of the decedent's will, which were accepted 
by the taxpayer in lieu of her dower and/or statutory rights, the 
taxpayer received an annuity, personal property, cash, and the 
use during her life of three parcels of real estate, 

Held, that the widow received the benefits in part as purchaser 
and in part as donee beneficiary. The capital to be returned to 
the taxpayer as the March 1, 1918, basis of the purchased portion 
of the annual payments is an allocable portion of her dower 
and/or statutory interest as of hlarch 20, 1011. , recluced by the 
entire annual payments received by her between that date and 
March 1, 1913. 

An opinion is requested whether an annuity received by a widow 
under a will, in lieu of her dower and/or statutory rights, can be 
ascribed a March 1, 1913, value for determining the taxable income, 
if any, from the annual payments received. 

The taxpayer is the widow of A, who died testate on March 20, 
1911. Under the terms of the decedent's will, which were accepted by 
the taxpayer in lieu of her dower and/or statutory rights, the tax- 
payer received an annuity of 12z dollars, personal property valued at 
1. 2z dol'lars, x dollars in cash, and the use during her life of three 
pieces of real estate having a total value of 106. 68m dollars. The tax- 
payer was 49 years of age at the time of her husband's death. The 
exa, mining oflicer has determined the value of the taxpayer's dower 
and/or statutory rights to be 2, 000. 32m dollars. 

The taxpayer states that since her dower and/or stai. utory interest 
in her husband's estate was used not only to purchase ar. annuity but 
also other property of considerable value, the cost of the annuity to 
her is less than its value on the date the annuity was acquired. She 
also states that because of the low cost of. the annuity to her, the 
March 1, 1913, value of the annuity was greater than cost, , despite the 
fact that, almost two years had elapsed between the date of purchase 
(March 20, 1911) and the basic date (March 1, 1913), 
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The proposition that the widow is a purchaser of the benefits under 
her deceased husband's will' (including annuities) is now too well es- 
tablished for argument. (Warner v. Walsh, C. C. A. (2d), 15 Fed. 
(2d), 867, T. D. 4257, C. B. VIII — 1, 245; United States v. Bolster, 
C. C. A. (1st), 26 Fed. (2d), 760, T. D. 4258, C. B. VIII — 1, 247; 
Allen v. Brandeis, C. C. A. (8th), 29 Fed. (2d). 868, T. D. 4256, C. B. 
VIII — 1, 248; I. T. 2480, C. H. VIII — 2, 141. ) With this proposition 
as a starting point, the taxpayer contends that she should not be 
treated in any diferent manner than any other purchaser of property 
prior to March 1, 1918. That is to say, it is argued that she is entitled 
to use as the basis of the property acquired by her upon the exchange 
the cost or March 1, 1918, value of the property, whichever is greater, 
as provided in section 204(b) of the Revenue Act of 1926 and the 
corresponding section of prior Revenue Acts. On the basis of these 
contentions, she reaches the conclusion that the March 1, 1918, value 
of her annuity rights is greater than the cost, and that as a conse- 
quence she is entitled to treat such value as the capital to be returned 
to her through the annual payments. 

With the taxpayer's conclusion on this point this office can not 
agree. The taxpayer's whole theory is that she exchanged property 
(her dower and/or statutory interest) having an established value for 
other property (benefits under the will') which had a greater value, 
but that while the resulting gain is not subject to income tax, because 
the transaction occurred prior to March 1, 1918, the capital basis 
should be treated as the March 1, 1918, value of the right to receive 
the annual payments under the will. This theory presupposes a 
closed transaction and would necessitate the conclusion that had the 
purchase or exchange occurred subsequent to March 1, 1918, the tax- 
payer v ould have been subject to tax upon the gain resulting from 
such purchase or exchange. In the three circuit courts of appeals 
decisions, above referred to, the courts specifically held that the 
capital to be returned to the widow was the value of her statutory 
interest in her deceased husband. 's estate. The very fact that the 
courts reached this conclusion would appear to constitute a sufficient 
answer to a taxpayer who is contending for a different capital basis. 
The taxpayer contends, however, that since the three decisions did 
not involve purchases prior to March 1, 1918, they are not controlling 
of this phase of the instant case. 

While it is true tliat the three decisions did involve purchases made 
subsequent to March 1, 1918, it is the opinion . of this office that sec- 
tion 204(b), supra, must be read in the light of the conclusions 
reached by the courts in those decisions. Under those decisions there 
is no more ivarrant for treating such a transaction as closed when 
entered into prior to March 1, 1918, than there is for treating it as 

closed when entered into subsequent to that date. Since, under the 
three circuit courts of appeals decisions, supra, the widow who pur- 
chases benefits under her deceased husband's will subsequent to 
March 1, 1918, can not treat the value of the right to receive the entire 
benefits under the will as her capital to be recovered, it follows that 
the widow who purchases prior to the basic date has no greater right 
in this respect. 

In this same connection it should be noted that after careful con- 

sideration of the applicable decisions, the conclusion was reached in 

I. T. 2480, supra, that the widow who accepted the provisions of her 
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deceased husband's will in lieu of her do~er and/or statutory rights 
received the benefits in part as purchaser and in part as donee bene- 
ficiary. To the extent that the widow is regarded as a purchaser, 
she is a purchaser of value for value — that is, with her capital (her 
dower and/or statutory interest) she purchased rights or benefits 
under the will having am equal va&ee. The excess of the value of the 
provisions under the will over the purchased provisions constitutes a 
gift the income from which is taxable under Irvr/m v. davit (268 
U. S. , 161, T. D. 8710, C. B. IV — 1, 128) . 

Section 215 (b) of the Revenue Act of 1926 and the corresponding 
section of prior Revenue Acts provides as follows: 

Amounts paid under the laws of any State, Territory, District of Columbia, 
possession of the United States, or foreign country as income to the holder of a 
life or terminable interest acquired by gift, bequest, or inheritance shall not be 
reduced or diminished by any deduction for shrinkage (by whatever name 
called) in the value of such interest due to the lapse of time, nor by auy de- 
duction allowed by this Act for the purpose of computing the net income of an 
estate or trust but not allowed under the laws of such State, Territory, District 
of Columbia, possession of the United States, or foreign country for the 
purpose of computing the income to which such holder is entitled. 

Applying the foregoing, it appears that the corpus of the gift 
provisions under the will (the income from which was used to make 
up a portion of each annual payment) constituted an inexhaustible 
asset (section 215(b) supra) not subject to tax in the first instance 
(section 218(b) 8 of tlie Revenue Act of 1926 and the corresponding 
section of prior Revenue+cts), but the income from such gift corpus 
is subject to tax in its entirety. (Itin v. davit, supra. ) It follows that neither the gift corpus nor the income therefrom 
are of any significance in attempting to ascertain the widow's re- 
coverable capital as of March 1, 1913. Because of its terms, however, 
section 215(b), supra, does not apply to the purchased provisions 
under the will. 

Accordingly, the only effect that section 204(b), supra, has upon 
the instant case is that a computation of the widow's unrecovered 
capital as of March 1, 1918, must be made for the purpose of coni- 
paring that amount witli the fair market value as of. that date of her 
right to receive a return of her capital over the years of paynient. 
The taxpayer's unrecovered capital as of March 1, 1913, may be ascer- 
tained in the instant case by deducting from her capital on i&&larch 

20, 1911, the annual payments received between March 20, 1911, and 
March 1, 1918. It is obvious that because of the discount factoi the 
cost (unrecovered capital) must be greater than the fair market 
value of the right to receive the same amount of capital in deferred 
payments. 

The fact that the value of the widow's bcnefits under the will can 
not be treated as the capital to be returned to her does not, howev& r, 
necessitate the conclusion that the benefits under the will can not be 
assigned a value for any purpose. For example, in the instant 
case, the widoiv received an annuity, the use of real property for life, 
cash, and personal property. Her capital (the value of her dower 
and/or statutory interest) was used to purchase all of these benefits. 
If it becomes no«ssary to determine the cost of one or more of the 
difi'erent benefits under the will, it is obvious that an allocation of 
her purchase price or capital must be made to the several benefits 
received. (Cf. St. Love Screw Co. , 2 B. T. A. , 649, C. B. VII — 1, 28, ) 
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In other words, it can not be said that she used the capital to pur- 
chase the annuity alone and that the other benefits under the will 
were gifts, or vice versa. Valuing the benefits under the will for 
purposes of allocation does not confiict with the court decisions which 

deny the right to use such value as the capital basis of the benefits. 

It is therefore the opinion of this OKce that the capital to be re- 

turned to the taxpayer as the March 1, 1918, basis of the purchased 
portion of the annual payments is an allocable portion of her dower 

and/or statutory interest as of March o0, 1911, reduced by the entire 
annual payments received by her between that date and March 

1, 1918. 
C. M. CHAREST) 

General Gounsel, Bureau of Internu/, Revenue. 

ARTIGLE 88: Compensation of' State ofiicers and employees. 

RLVENUE ACT OF 1926. 

Taxability of compensation received by OScers and employees of 
a State or political subdivision thereof, for 19M and subsequent 

years. (See Mim. 8838, page 137. ) 

SECTION 914 (a) 9. — DEDUCTIONS ALLOWED 
INDIVIDUALS: DEPLETION. 

ARTIE, E 203: Amount return. able through deple- 
tion and depreciation deductions in the case 
of lessee. 

REVENUE ACTS OF 1921, 1924, AND 1929. 

IX — 48 — 4848 
G. C. M. 8650 

On February —, 1901, the owners of certain property executed 
an oil and gas lease for a period of 12 years, with privilege of 
renewal and right of assignment. On May —, 1900, the lessee as 
vendor, and two individuals as vendees, executed an option agree- 
ment. On October —, 1900, the lessee and a corporation executed 
an instrument transferring to the corporation all the interest, 
right, and title which he held. On August —, 1917, the lessee died. 
Royalty payments to the estate were made by the vendee pursuant 
to the October —, 1900, contract, for the years 1923 to 1920, inclu- 
sive. The lessee's estate reported none of these payments as 
income in its returns for the years in question, on the theory that 
such amounts were returns of capital. 

Held, the lessee's estate has no depletable interest. The deceased 
transferred all of his interest for the balance of the term and for 
all renewal periods, contracting only that he might receive back 
the lease when and if the transferees should choose to abandon it 
and thereby cease to comply with its terms. That instrument 
divested the decedent of his entire estate, did not save him a 
reversionary interest, and therefore operated as an assignment. 
The taxpayer, his estate in administration, is therefore not entitled 
to depletion. A covenant of the transferee to erect a drilling rig 
and keep same in operation does not change the character of the 
instrument from assignment to sublease. The taxpayer, however, 
is entitled to recover the fair market value of the contract of 
October — , 1900, as of the date of the decedent's death in 1917. 

An opinion is requested whether the taxpayer is entitled to an 

allowance for depletion in connection with payments received by it 

and representing — per cent of the net proceeds of certain foreign 



215 N214(a)9, Art. 208. 

oil properties. Other questions presented will be answered in the 
course of this opinion. 

On February —, 1901, certain citizens of a foreign country, known 
as the A heirs, were the owners of portions of the estate of X. On 
that date those heirs executed an oil and gas lease granting to C, 
now deceased, the right to explore for and remove oil and. other 
minerals from the subsoil of the estate for a period of 12 years, or 
until February —, 1913, with privilege of renewal and right of 
assignment. 

On May —, 1906, C as vendor and D and E as vendees executed 
an option agreement in part as follows: 

]ltlEMGRA NDUM oF AGRBKMENT, between C, hereinafter called the vendor, party 
of the first part, and D and E, hereinafter called the vendees, parties of the 
second part: 

I. The vendor agrees to sell and transfer to the vendees or their assigns at 
their option exercised on or before August —, 1900, a lease executed to the 
vendor, relating to certain property situated in the country of Y known as 
the X estate, dated February —, 1901, and extending during 12 years there- 
after, together with all personal property belonging to the vendor, located 
on said premises, such lease to be valid and unencumbered. 

II. In case this option is exercised, the vendees or their assigns will execute 
to the vendor an agreement assuring to him a royalty upon all products of the 
said property extracted under the said lease during its said period, equal 
to — per cent of. the net profits actually derived by them from the marketing 
and sale thereof (the expenses of bringing such products to the surface of the 
soil not to be charged), and will assume the obligations of said lease. 

III. In further consideration of this option the vendees agree that they 
will forthwith loan to the vendor 2. 5T dollars, without interest, repayable 
September —, 1906, taking as collateral security debentures of the 5I Trust, 
of the par value of z pounds, such loan to be evidenced by a bank collateral 
note in the usual form. 

V, The vendor will, in every possible way, but at the expense oi the vendees, 
assist them in securing any extensions of the said lease desired by the vendees. 
If any such extensions shall be obtained by the vendees at an expense of not 
to exceed 2. 5IF dollars, currency, the royalty specified in Clause II hereof 
shall continue during the extended period or periods without the vendor bear- 
ing any portion of such cost, but if the cost of obtaining such extensions shall 
exceed 2. 5z dollars, currency, then the vendor shall bear — per cent of 
such excess cost, which sum shall be payable out of his royalties as and when 
they may become due to him, provided that no part of any payments in excess 
of such 2. 5z dollars, — currency, shall be chargeable to the vendor unless he 
shall have consented to its being made, anti also provided that if the vendees 
or their assigns shall agree to advance any sums to the ov ners of the property 
in anticipation of royalties, no portion of such sums shall be chargeable against 
the vendor. 

VI. It is also agreed that if at any future time the vendees or their assigns 
shall determine to permanentlv cease the exploration and exploitation of the 
properties leased, then instead of abandoning said lease to the owner they 
shall transfer it without charge to C this not to affect any personal property 
b'elonging to the vendees or their assigns. 

By a letter dated June —, 1906, C was advised that the option 
would be exercised, as follows: 

I am instructed by Messrs. D and E, by communication just received from 
them, to advise you that they have elected and do hereby elect to exercise 
the option contained in the contract between them and yourself, dated liiay —, 
1906, with reference to the lease upon the X estate, and to comply with the 
terms of this contract. They will very shortly submit to you drafts of the 
necessary papers for vour execution. 

On October —, 1906, C, on his own behalf, and 0, as president of' 

the N Company, a corporation organized under the laws of State 
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of R, with its principal place of business in the city of S, met in 
that city before H and executed an instrument wherein, after iden- 
tification of the parties of the lease of February —, 1901, and the 
lands therein mentioned, it was provided as follows: 

First: C by these presents cedes and transfers to said N Company all the 
interest, right, and title which he holds and owns by virtue of or which are 
derived from the said contract both for the entire time which remains for 
its performance, that is to say, until the — day of February, 1918, and during 
the entire time for which the said contract may be renewed by the owners 
of said lands after the making of this instrument; it being provided that the 
said compauy shall obligate and bond itself to comply and carry into effect 
faithfully each and every one of the obligations contracted by him in the 
said contract with the owners of. said lands. 

Second: It is further mutually agreed between both parties that C or his 
assigns shall receive from the said company in consideration and as the 
price for this transfer, and that the said N Company for itself and in the 
name of its successors, shall pay to C free from all contribution or deduc- 
tion for the extraction and bringing to the surface of the products of the 
said lands a sum equal to — per cent of the net profits which shall be ob- 
tained from the sale of the products which may be extracted from the said 
lauds in conformity with the provisions of the said contract of February 
—, 1901, and, moreover, the said company binds itself and agrees that if by 
reason of any extension or prorogatiou of the said contract and after its 
termination the said company shall find it necessary to award any larger 
compensation than that provided in this contract, and if it shall exceed the 
sum of. 2. 5z dollars, currency, that then and in that event the same 
shall be charged to the undivided product account after February —, 1918, 
and in such maner that the proportion which C ought to bear of the said 
expenses shall be paid out of that which he ought to receive from the profits 
and when the same shall become pavable; nevertheless, this agreement and 
conditio~ shall not be applicable in case said company shall accord any ad- 
vance payment to the owners of said lands on account of rent due for 
exploration or exploitation thereof. 

Third: C declares moreover that he has not already encumbered nor sub- 

jected to any responsibility the rights acquired by virtue of said contract of 
February —, 1901, and that until the making of this instrument he has com- 

plied on his part with each and every one of the obl:gations and agreements 
contained therein, and that if it shall become uecessary, at the request of said 
N Company, or its assigns, he will execute whatever documents may be preper 
to the end of carrying into full efteet this cession and transfer. 

Fourth: G says that in the capacity in which he appears, and by virtue 
moreover of the said authorization which the said company has corferred by 
resolution adopted by the board of directors thereof on the — of June of 
the current year, and which appears spread upon the minutes of the said 
board, which have been exhibited to me, and which have been copied by me, 
the undersigned notary, are as follows: 

Ill s 
By virtue of the foregoing G by these presents agrees that in the name 

and on behalf of the said N Company he accepts in its favor this instrument of 
cession and transfer. in each and every part and obligates the said companv: 

1st. To pay to C and to his assigns the compensation expressed in the 
second clause of this instrument. 

2nd. To add to the plant erected on said property, as soon as may be possx 
ble, a complete standard drilling rig, and to operate it continuously unless 
prevented by causes beyond its control. 

3rd. To assume and carry out all the agreements, terms, and conditions 
expressed in the sadd contract of February —, 1901, which C has obligerl 

himself to carry out. 

On August —, 1917, C died intestate, and thereafter his two sons, 

I and J, were appointed adlninistrators of his estate. The estate 
listed «s an asset for estate tax purposes the contract of October —, 
1906. 

In 19oo a test well was sunk and large production resulted. The 
— per cent payments to the estate made pursuant to the October — 

& 
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1906, contract for the years 1928 to 1926, inclusive, were in the fol- 
lowing amounts: 1928, 182. 85m dollars; 1924, 110. 18m dollars; 1925 
176. 78~ dollars; and in 1926, 186. 61a: dollars. The estate reportect 
none of the amounts as income in its returns for the years in ques- 
tion, on the theory that such amounts were returns of capital. The 
examining revenue agent treated the entire amounts as income in the 
years in which received and recommended corresponding deficiencies 
against the estate. 

On these facts the following questions arise: (1) '0 hether C re- 
tained an interest in the leasehold estate transferred by the instru- 
ment of October —, 1906; (2) if so, whether his estate is entitled 
to a reasonable allowance for depletion for 1928 and 1924 based on 
the discovery value of that interest; (8) if so, whether his estate 
is also entitled to percentage depletion for 1925 and 1926; (4) if 
not, whether the estate may nevertheless recover the value of the con- 
tract of October —, 1906, as of August —, 1917, the date of the 
decedent's death; and (5) if so, what is the correct method of allow- 
ing such recovery l 

The taxpayer, recognizing that the instrument of Octob«r —, 1906, 
failed by its terms to retain for C any interest in the leasehold 
estate, contends that the entire contract between C and the D interests 
can be gathered only from considering together the option of &Iay 
—, 1906, the acceptance thereof dated Juno —, 1906, and the instru- 
ment of transfer dated October —, 1906; that the paragraph in the 
option reading as follows— 

VI. It is also agreed that if at anv future time the vendees or their assi "ns 
shall determine to permanently cease the exploration and exploitation of the 
properties leased, then instead of abandoning said lease to the owner they shall 
transfer it without charge to C — this not to affect any personal property 
belonging to the vendees or their assigns— 

became part of the contract of transfer; that such paragraph was 
e6'ective to retain in C a reversionary interest in the leasehold estate 
and to constitute the instrument of transfer a sublease; that such 
reversionary interest vvas inherited by the estate; and that it is a 
property interest in respect of which depletion allowances may be 
made. The taxpayer also contends that the instrument of October 
—, 1906, having incorporated therein the following paragraph- 

To add to the plant erected on sai&i property, as soon as may be possible, 
a complete standard drilling rig, and to operate it continuously unless pre- 
vented by cau es beyond its control— 

thereby required of the transferee a greater burden than that im- 
posed upon the original lessee by the original lease; and that such 
additional requirement necessarily createcl a new tenancy. a sub- 
tenancy, and therefore rendered it impossible for the instrument of 
iran. f«r to constitute a simple assignment of the 1«aseholtl estate. 

At the outset it is necessary to note that the option agreement of 
May, 1906, and its acceptance of June —, 1906, constituted a pr- 
limina& y contract, and that by the tertns of that contract a subsequent 
instrument of transfer wa. contemplat«d. The option agreement and 
the a«& «ptance thereof di&l not constitute the final contract between 
th«parties. On the contrary, pursuant to those preliminary negotia- 
tions the contract of October —, 1906, was executed. It is extremely 
doubtful, ther«fore, whether all the documents previously quoted may 

35042' — 31 — 13 
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be considered together in determining the contract of transfer of the 
leasehold estate. It is familiar law that the 6nal and ultimate agree- 
ment of parties to a contract is presumed to have been completely ex- 
pressed in the final written instrument executed pursuant to pre- 
liminary negotiations, and, consequently, antecedent agreements will 
not be received in contradiction of the terms of the final contract. 
6enerally, upon execution of the final instrument preliminary con- 
tracts are superseded and become void. Since the contract of Octo- 
ber —, 1906, by its terms retained no reversionary interest in C and 

conveyed his entire interest, it may well be questioned whether the 
paragraph of the option agreement relied upon by the taxpayer may 
be treated as part of the contract of transfer. Lacking such treat- 
ment, the instrument of October —, 1906, was obviously an assign- 
ment. 

It is unnecessary, however, to rest the decision in this case upon 
that ground alone, for even if it be conceded that the preliminary 
instruments and the 6nal contract must be construed together in 

order to determine the complete contract of the parties and their 
rights arising therefrom, it does not necessarily follow that the 
instrument of transfer was a sublease rather than an assignment. 
In this connection it should be noted that in the instrument of 
October —, 1906, the deceased ceded and transferred to the N Com- 

pany all the interest, right, and title which he held or owned from the 
said contract (the contract of lease therein previously identifled) 
both for the entire time which remained for its performance and 

during the entire time for which the said lease might be renewed by 
the owners of the lands. No deflnite reservation of any portion of 
the term or of any other reversionary interest appears; on the con- 

trary, the transferee agreed to bond itself to carry out the provisions 
of the lease. 

Consequently, the deceased clearly parted with his entire interest 
in the leasehold estate for the remainder of the term and for the 
period of any renewal that might be secured. Hence even if the 
paragraph in the option providing for reconveyance of the lease to 
C be construed most strongly in favor of the taxpayer, it amounts to 
nothing more than a covenant giving C the right to reenter the 
premises in case of abandonment of the lease by the transferee and 
consequent failure to fu1611 its covenants. In short, by construing 
all instruments together and by giving the speci6ed paragraph full 
efFect, the result is that the deceased conveyed all his remaining term, 
reserving a right of reentry upon abandonment and consequent breach 
of the conditions of the lease by the transferees. 

It is a general rule in the United States that a right of reentry on 
condition broken, whatever the condition, does not create an estate in 

lands, or even a contingent reversionary interest therein; it is a mere 
chose in action. The rule is thus stated in 8t. Jogeph ek St. Louis 
Railroad Co. v. St. Loui8, Iron 3fountain cf. ' Southern Raihaay Co. 

( 135 Mo 
y 

173& 86 S W 
y 

602'~ 33 L R A 
y 607) 

The right of entry for condition broken is not an estate in lands, 
or even a possibility of reverter. It is a mere chose in action. (6 Am. A Eng. 
Enc. Law, 906, Hckulen, berg v. Ifarriraae, 21 Wall. , 44; Hoopcr v. C~e, 
46 hie. , 869; Tied. Real Prop. , section 277, note 1; 4 Kent, Comm. (8th ed. ), 
126, 128; 1 Washb. Real Prop. , 474; Scut)I, ard v. Railroad Co. , 26 N. J. LaW, 

) 
III 
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T"e foregoing rule has been extensively applied in cases where the 
original lessor sued the transferee of a lease for rent, the defense 
being that the instrument of transfer, although it passed the lessee's 
entire estate, divas a sublease because it contained a covenant giving 
the lessee right of reentry upon the failure of the transferee to pay 
rent or to perform other covenants in the lease or in the instrument 
of transfer, and consequently that there was neither privity of con- 
tract nor privity of estate between the parties to the action. In 
the great majority of cases the instrument was hei&1 to be an assign- 
ment for the reason that the entire estate was passed, and the right 
of reentry on covenant broken was not, an interest in land or a rever- 
sionary interest in the leasehold estate, and accordingly the plain- 
tiQ's had judgment on the theory that privity of estate existed be- 
tween the lessor and the transferee. These same cases also recognize 
that while the instrument of transfer operated as an assipnment creat- 
ing privity of estate between the lessor and transferee, it might nev- 
ertheless contain covenants creating the relationship of landlord and 
tenant between the assigning lessee and the transferee; that is, 
the assignment might contain covenants (in addition to those in the 
original lease) for the performance of which the transferee would 
be bound to the original lessee and for the breach of whicli the lessee 
might assert, his right to reenter. The first case clearly to express 
this rule was Stewart v. Long island Eaiho&MI Co. (10o N. Y. , 601, 8 
N. E. , 200), wherein the court said; 

The rules relating to the eftect of an assignment of a lease are so well settled 
that it is hardly necessary to do more than refer to them. lVhere a lessee 
assigns his whole estate, without reserving any reversion therein in himself, 
a privity of estate is at once created between his assignee and the original 
lessor, and the latter has a right of action, directly against the assignee, on 
the covenant to pay rent, or any other covenant in the lease ivhich runs with 
the land; but if the lessee sublets the premises, reserving or retaining any 
such reversion, however small, the privity of the estate is not established, and 
the original landlord has no right of action against the sublessee, there being 
neither privity of contract nor of estate between them. lvhere a lessee of land 
leases ihe same land to a third party, the question has often arisen vvhether the 
second lease is in legal effect an assignment of the original lease, or a mere 
sublease. Tlie question has frequently, and probably most generally, arisen 
between the lessee and his transferee, and much confusion will be avoided 
by observing the distinciiou betwe&n those cases and cases where the question 
has been between the transferee and the original landlord. In the latter & lass of 
cases the rule is well settled that if the lessee parts with his whole term or 
interest as lessee, or makes a lease for a period exceeding his whole term, 
it will, as to the lamllord, amo»nt to an assignment of the lease; and the 
esseuce of the instrument as an assignment, so far as the original lessor is 
concerned, will uot be destroyed by its reserving a new rent to the assignor, 
with a power of reentry for noupayment, nor by its assuming, by the use of 
the ivord "demise" or othervvise, the character of a sublease; and the assignee, 
so loug as he continues to hokl the estate, is liable directly to the original lessor 
on all covenants in the original lease which run with the land, including the 
covenant to pay rent. (Tayl. Landl. & Ten. (7th ed. ), 109; Hict~ v. Doaenit&g, 
1 Ld. IC iym. , 99; Palmer v. Ed&cards, 1 Doug. , 187; Smith v. )IIaplebacL, 1 Term. 
lh, 441; Po& tc& v. 10 &»ch, 9 Ir. Laxv it. , 514; Pu& »&cater v. lVebber, 8 Taunt. , 
593; Doe v. Rat«a&a», 2 Barn. & Aid. , 168; ll oltasto&a v. Hatse&oiil, 3 Scott, N. B, 
616; Pi»et: v. Diggcs, 5 Bli h (V. S. ), 31; Beaumont v. t(tarqais of Salisbury, 
19 Ilc»v. , 198; 7'horn v. IVoollcombe, 3 Barn. & Adol. , 586. ) But, as between the 
origi»at i&ss&c a»d his lessee or transferee, even tliough the original lessee 
dcmis& s his ivhole term, if the parties iutend a lease, the relation of landlord and 
t&»;&nt, ns to all but strict reversionary rights, will arise betvveen them. 

The effect, theretore, of a demise by a lessee for a period equal to or exceeding 
his whole term, is to div&'. st him of any reversional'y right, and render his lessee 
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liable, as assignee, to the original lessor; but at the same time the relation of 
landlord and tenant is created between the parties to the second demise if they 
so intended. 

In Sexton v. Chicago Storage Co. (129 Ill. , 818, 21 N. E. , 920) the 
principle was expressed as follows: 

The general principle as held by all the authorities is that. , where the lessee 
assigns his whole estate, without reserving to himself a reversion therein, a 
privity of estate is at once created between his assignee and the original lessor, 
and the latter then has a right of action directly against the assignee on the 
covenants running with the land, one of which is that to pay rent; but if the 
lessee sublets the premises, reserving or retaining any reversion, however small, 
the privity of estate between the sublessee and the original landlord is not 
established, and the latter has no right of action against the former, there 
being neither privity of contract nor privity of estate between them. The chief 
difhculty has been in determining what constitutes such reservation of a rever. 
sion. The more recent english decisions, and all of the textbool-s treating of 
the question which have been accessible to us, hold that, where all of the 
lessee's estate is transferred, the instrument will operate as an assignment 
notwithstanding that words of demise instead of assignment are used, and 
notwithstanding the reservation of a rent to the grantor, and a right of reentry 
on the nonpayment of rent or the nonperformance of the other covenants 
contained in it. 

In Craig v. Summers (47 Minn. , 189, 49 N. W. , 742, 15 L. IL A. , 
286) the syllabus by the court stated— 

Whenever a lessee grants or transfers the whole term for which the premises 
were leased to him, leaving no reversionary interest in himself, it amounts 
to an assignment, and is not a sublease. This results by operation of law, 
without regard to the form of the instrument. A mere reservation of rent, 
or of a right of reentry for a breach of any of the conditions of the lease, 
will not change the legal relations of the parties, and the introduction of 
covenants into the instrument, whatever may be their effect between the im- 
mediate parties thereto, does not change the legal eftect of giving up the 
reversion- 
and the opinion of Judge Vanderburgh expounded the rule as follows: 

The doctrine that reservation of rent, or a right of reentry, is 
to be construed as a sufhcient reversion, is declared by the last-named writer 
to be contrary to settler) authority. And the rule is summed up by Mr. 
Wood (volume 1, page 179, note) as follows: "The weight of authority sup- 
ports the rule that, in order to create a lease instead of an assignment, 
there must be a reservation of a reversion in the lessor, and that no form 
of an instrument can dispense with this requisite. A mere reservation of 
rent, or of a right of reentry for a breach of any of the conditions of the 
lease, will not change the legal relations of the parties, * * * and the 
introduction of covenani. s into the instrument does not change the legal eftect 
of giving up the reversion. " (Woodhull v. Jfoseathal, Bl N. Y. , 382. ) It is 
also well settled that the same instrument may in law create an assignment 
of the term, as between the original lessor and the assignee, and also the 
relation of landlord and tenant between the parties to the second demise. 
(Stewart v. Railroad Co. , 102 N. Y. , 608, 8 N. R. Rep. , 200, and eases. ) But 
this is the result of contract only, a. nd not conclusive on the original lessor, 
who comes into privity of estate by reason of the grant or assignment of the 
whole term. (Seatos v. Storage C'o. , 129 Ill. , 327, 21 N. K. Rep. , 920, and 
eases. ) This distinction seems to be lost sight of in some of the cases. 

To the same effect are Smiley v. Van Winlele (6 Cal. , 605); Lee v. 
Payne (4 Mich. , 106); Bed'ford v. Terhume (80 N. Y. , 458 86 Am. 
Dec. , 894); Lloyd v. Cozens (2 Ashmead (Pa. ), 181); Adams v. 
Beach (7 Leg. Int. (Pa. ), 178); In re Bayley (177 Fed. , 522); Taylor 
v. Marshall (255 Ill. , 545, 99 N. E. , 688) ) B'oMen v. Tid~eli (87 
Okla. , 558, 138 Pac. 54, 49 L. R. A. (N. S. ), 869); and Gillette 
Bros. v. Aristocrat restaurant (289 N. Y. , 87, 145 N. E. , 748). 
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From these cases it is clear that in the great majority of State 
courts and the one Federal court where the question has been 
directly presented a transfer by a lessee of his entire interest is 
regarded as an assignment clivesting him of his leasehold c. -. (ate and 
vesting same in the assignee, regardless of covenants granting the 
original lessee right of. reentry upon breach of covenants contained 
either in the original lease or in the instrument, of transfer. The 
test appears to be whether the entire remaining term is granted, 
and if that test is met the instrument is an assignment regardless 
of collateral covenants givin~ a right of reentry or a right to demand 
reconveyance of the lease. In such case privity of estate exists only 
between the original lessor and the transferee, and the intermediate 
lessee has no estate, no interest in the leasehold, which may be made 
the subject of depletion. 

In the light of the foregoing, it is clear that the taxpayer in this 
case has no clepletable interest. The deceased transferred all of 
his interest for the balance of the term and for all renewal periods, 
contracting only that he might receive back the lease when and if 
the transferees should choose to abandon it and thereby cease to 
comply 1vith its terms. That instrument, divested C of his entire 
estate, &lid not save him a reversionary interest, and therefore op- 
cratccl as an assignment. The taxpayer, his estate in a&lministra- 
tion, is therefore not entitled to depletion. (L. T. ?l'aller v. (, &om- 

missioner, 40 Feel. (2d), 892, a%r1ning 16 B. T. A. , 574; Hero?el v. 
Commissioner, C. C. A. Fifth Circuit, not yet reportecl, aflirming 
17 B. T. A. , 988. ) 

The above-quotecl decisions likewise constitute a sufhcient answer 
(o the taxpayer's contention that the covenant of the transferee to 
erect a drilling ri&g and keep same in operation changed the char- 
acter of the instrument from assignment to sublease. 

Although the taxpayer is not entitled to depletion allowances 
it is entitled to recover the fair market value of the contract ot 
October —, 1906, as of the date of the decedent's death in 1917. In 
Eldredge v. ??n?ted . states (81 Fed. (2d), 924) the Circuit Court of 
Appeals for the Sixth Circuit held that the fair 1narket value upon 
(he elate of the clecedent's death of a contract similar to the one in 
the instant case might be recovered by treating as capital a propor- 
tion of each annual payment, which proportion was the ratio of the 
fair market value of thc contract on the date of the decedent's death 
(o the (otal payments expected to be received uncler the contract. 
The ren&aining portion of each annual payment, was helcl to be 
income. That authority is regarded as controlling in this case. 

C. &I. C11AREST, 
General Co«nse?, Burea«oj' lnte1 nal Revenue. 

SECTION 21;). — ITEIIS XOT DEDITCTIBI, E, 
ARr1CEE 298: I'remiun&s on business insurance. 

REVI::X( E ACT OV 19' 6. 

Insur, &nce premhuns paid bi a corpor tion as part of reasonable 
comp& n, ation for pc&son;&1 services actually rendered. (Sce G. C. M. 
848", page 114. ) 
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SECTION 217. — NET INCOME OF NONRESIDENT 
ALIEN INDIVIDUALS. 

ARTfcIE 818: Interest. 
(Also Section 238, Article 550. ) 

REVENUE ACT OP 192B. 

IX — 52 — 4882 
G. C. M. 8902 

Interest received by a foreign corporation on a refund of a 
Federal income tax is taxable as income from sources within the 
Uuited States. 

An opinion is requested as to whether interest received on a refund 
of a Federal income tax by a foreign corporation represents taxable 
income from sources within the United States. 

The taxpayer, a foreign corporation organized and existing under 
the laws of and with principal once in the country of Y, received 
in the year 1927 a refund of Federal taxes in the total amount of z 
dollars, with interest thereon in the amount of . 87a: dollars. 

Section 283(b) of the Revenue Act of 1926 in so far as applicable 
provtdes: 

In the ease of a foreign corporation, gross income means only gross income 
from sources within the United States, determined * * ~ in the manner 
provided in section 217. 

Section 217(a) in so far as applicable provides: 
In the case of a nonresideut alien individual * * * the following items 

of gross income shall be treated as income from sources within the United 
States: 

(I) Interest on bonds, notes, or other interest-bearing obligations of residents, 
corporate or otherwise 

That the interest on the refund received by the taxpayer is not 
interest on a bond or note is apparent. Therefore, the determination 
of the question presented depends upon whether the interest received 
should properlv be construed to be interest on "interest-bearing 
obligations of residents, corporate or otherwise. " Section 284(a) 
of the Revenue Act of 1926 provides: 

Where there has been an overpayment of any income, war-profits, or excess- 
profits tax ~ * * the amount of such overpayment shall ' ' ' be 
credited against anv income, war-profits, or excess-profits tax or installment 
thereof then due from the taxpayer, and any balance of such excess shall be 
refunded immediately to the taxpayer. 

Section 1116 of the Revenue Act of 1926 provides: 
(a) Upon the allowance of a credit or refund of anv internal-revenue tax 

erroneously ~ * * collected * * " interest shall be allowed and paid 
on the amount of such credit or refund at the rate of 0 pcr centum per annum 

from the date such tax ~ ~ ~ was paid to the date of the allowance of 
the refund 

From the above it is evident that the statutory scheme requires 
that in the case of an overpayment of taxes the amount so overpaid 
shall be refunded. Section 1116, supra, provides that interest shall 

be paid on the amount refunded from the date of the overpayment, 
The use of "or other interest-bearing obligations" indicates that a 

liberal construction should be placed on that particular portion of 
section 217(a) hereinbefore referred to. The term "obligations" 
has a broad and comprehensive legal significance. Among other 
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things, an obligation may be expressed, implied, imperfect, condi- 
tional, joint, several, or statutory. A strict construction should not 
be placed on a word or declaration that is used in the Revenue Act 
when the word or declaration so used has a broad meaning. It is to 
be presumed that Congress when it enacted the law was familiar 
with and kneiv the meanings of the terms used. In Black's I. aw 
Dictionary, second edition, page 842, the folloiving definition of the 
word "obligation" appears: 

The binding power of a vow, promise, oath, or contract, or of law, civil, 
political, or moral, independent of a proniise; that which consiitutes legal or 
moral duty, and which renders a person liable to coercion and puiiishment for 
neglecting it. 

3Vhen it is determined that a tax is overpaid — that is, when the 
Commissioner approves the schedule of refunds and credits — the 
liability of the Government to refund or credit the amount so over- 
paid. becomes fixed and determined, and the right of the taxpayer to 
such interest as is allowed by the statute likewise becomes fixed and 
determined. The Government has, then, recognized its obligation 
to refund the amount of taxes overpaid, along with interest, as pro- 
vided in section 1116, supra. The obligation thus recognized is a 
statutory interest-bearing obligation. The taxpayer is the obligee 
and the United States is the obligor. In the case of the American 
Uiscose Corporation et al. v. Commissioner (19 B. T. A. , 937) the 
Board of Tax Appeals recognized that interest on the refund of Fed- 
eral income taxes is interest upon an obligation of the United States 
and is taxable income to a, domestic corporation. 

It is contended by the taxpayer that in any event such an obliga- 
tion of the United States is not an obligation of a resident, cor- 
porate or otherwise, v ithin the meaning of section 217, supra. 
This offic, however, has indicated a contrary view. In General 
Counsel's Memorandum 8845 ( C. B. VII — 1, 178) the f ol1 owing 
language was used: 

Avhile section 217[(a) 1), Revenue Act of 1924 [ivhich is iden- 
tical with section "17(a) 1 of the Revenue Act of 1026], is not, and does not 
purport to be, un exlmustive classification of items of ' income derived from 
sources within the United States, " income derived from obligations of the 
Uuited States physically present in the United States is as umnistsksbly " incoine derived from sources within the United States " under tliat section 
as it is under fundamental principles. Obligations of the United States are 
"bonds, notes, or other interest-bearin, obligations of residents, corporate or 
otherwisc, " within the meaning of section 217(a)1, Revenue Act of 1924, by 
reason of the facts that (1) the Uniteil States is a corporation (Dixon v. 
Unitid Stntes. 1 Brock. , 177, Fed. Cas. No. 3, 934; United Stntes v. k1asrtoe, 2 
Brock. , 96, 26 Fcd. C is, No. 15, 747; In re 3Ict riams Estate, 263 U. S. , 170), and 
(2) the United States is resident ivithin the territory of its constituent States. 
If n residence must be assigned to the United States as a sovereign State, cer- 
tainly the seat of government or the territory of the constituent States of the 
Union must be considered that residence. 

In vieiv of the foregoing, it is the opinion of this oKcc that the 
interest received by the taxpayer in the instant case is taxable as 
income from sources within the United States, within the meaning 
of sections N3(b) and o17(a) of the Revenue Act of 1996. 

C. M. CIIAREsT, 
General Counsel, Bureau of Internal Revenue. 
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SECTION 222. CREDIT FOR TA. XES IN CASE 
OF INDIVIDUALS. 

ARTicLE 881: Analysis of credit for taxes. 

REVENUE ACT OF 1926. 

IX — 41-4795 
G. C. M. 8478 

The chiffre d' affaires taxes of France imposed upon bankers, or 
on individuals or corporations selling goods which they have nianu- 
factured or purchased, are not income taxes within the meaning 
of sections 222(a) and 288(a) of the Revenue Act of 1920 and, 
therefore, do not constitute an allowable credit against Federal 
income tax under those sections. 

An opinion is requested whether certain taxes paid by a taxpayer 
to the Republic of France constitute an allowable credit against the 
Federal income tax under section 222 of the Revenue Act of 1926. 

During the year 1927 O 4 Company, a partnership of which the 
taxpayer was a member and which was engaged in the banking busi- 
ness, paid to the Republic of France 181/2z francs in taxes designated 
as "impot sur le chi8re d' afFaires, " and for the same year paid 2z 
francs in taxes which were termed "taxe speciale sur le chi8re 
d'a8aires. " 

A. n opinion is requested as to whether these taxes paid to the 
French Government may be allowed as a credit against the United 
States income tax under the provisions of section 222(a)4 of the 
Revenue Act of 1926. 

In addition to the opinion requested as to the "chi8re d'a8aires" 
taxes paid by bankers an opinion is requested as to the same class 
of taxes paid by individuals or corporations upon a turnover repre- 
sented by the amount of sales actually made of goods which they 
have manufactured or purchased. 

The tax designated "impot sur le chi8re d'a8aires " is levied under 
the provisions of the decree of the Republic of France dated De- 
cember 28, 1926. In "Sales Tax Laws of Foreign Countries" pre- 
pared by the Legislative Reference Service of the Library of Con- 
gress. the "chi8re d'a8aires" tax is referred to as follows: 

Nature of tax. — The tax consisting of the levy of the percentage payment of 
the turnover (i. e. , the amount of sales made of every business). 

Basis of tan. — The tax is levied as follows: (1) In the case of persons selling 
goods or objects; (2) in the case of persons engaged in transactions other than 
sales (contractors, carriers, bankers, middlemen, etc. ). On the turnover repre- 
sented by the amount of fees or profits actually received in any manner or 
under whatsoever name (commercial fee, rent, interest, discount, etc. ). 

In "French Fiscal Legislation, " 
by Daniel Neurrisse and Joseph 

Bezos, the tax is referred to as follows: 
The tax on turnover was created bv the law of the 25th of June, 1920 (now 

embodied in the decree of December 28, 192B). It is a tax on all commercial 
transactions, collected from the trader but borne ultimately by the consumer. 
In other words, this tax is charged on all commercial undertakings, whether a 
profit is realized or not. 

In a codification entitled "Chi8re d'A8aires Taxes" by a French 
author, Guilhot, the decree of December 28, 1926, includes the "chif- 
fre d' afFaires" taxes among a large variety of excise taxes such as 
stamp taxes, customs duties, i. e. , registry taxes, mortgage taxes, 
importation taxes, eto. In tracing t;he legislation pertaining to 
"obi8re d'a8aires" taxes from 19R through 1926, the laws hsted 



225 [$222, Art. 381. 

by this author include taxes on luxuries, publications exports and 
imports) automobiles, raw product exportations, fireamns, jewelry. 

The tax designated "taxe speciale sur le chiQre d'aÃaires ' is 
levied under the provisions of articles 28 and 24 of section 1, Chap- 
ter II, of a decree of the Republic of France dated October lo, 1926, 
which decree codified laws relative to the schedular taxes and the 
general income tax. In "French Income Tax Laws, " published by 
the American Library in Paris, articles 23 and 24 are translated as 
follows: 

Anr. 23. Apart from the tax on industrial and commercial profits, as is 
established in the preceding articles, there is a special tax on the business 
turnover made by enterprises having for their principal object the retail sale 
of commodities or merchandise, when this turnover exceeds 1, 000, 000 francs, 
after deducting the amount of exports to foreign countries, Algeria, the colonies 
and protectorates. 

Aiir. 24. The same tax is applicable to banking or credit establishments, as 
well as to enterprises of insurance, savings and capitalization, when their 
turnover exceeds 1, 000, 000 francs. 

As regards banking and credit establishments, the turnover inust be taken 
as the sum of brokerage, commissions, remittances, salaries, rent, interests, 
discounts, premiums, aud other definitely acquired profits, right of custody, 
etc. , excludin revenue from movable securities held. 

In "I rench Fiscal Legislation" it is stated: 
In addition to tlie tax on industrial and commercial profits a special tax fs 

levied when the total business receipts, sales abroad excluded, amount to more 
than 1, 000, 000 francs in the ciilendar year. 

In a document prepared by the Legislative Reference Service 
entitled "Taxation of Incomes, Corporations and Inheritances, " 
and printed as Senate Document ~io. 186, Sixty-eighth Congress, 
second session, the tax on commercial profits is referred to as follows: 

Independently of the tax on profits derived from iudustrial and commercial 
undertakings, a special tax is imposed on the amount of business transacted 
by undertalrings having for their principal object the retail sale of provisions 
or goods, when the amount of such business exceeds 1, 000, 000 francs, uot 
including exports to foreign countries, to Algeria, or to French colonies and 
protectorates. 

In Special Circular No. 209, dated Iiarch 24, 1930, issued liy the 
Bureau of Foreign and Domestic Commerce, Department of Com- 
merce, the French taxes are classified as follows: 

Whenever a foreign company has au establishment in France for the purpose 
of doing business there, it is liable to taxation. French taxes are imposed on 
revenue, on transactions, and on consumption. Revenue or direct taxes em- 
brace the State scheduled taxes and the general income tax. 

The schedular taxes are: 
The tax on iudustrial and commercial profits, rate 15 per cent. 
The tax on improved real estate, rate 18 per cent. 
The tax on unimproved real estate, rate 18 per cent. 
The tax on wages, salaries, etc. , rate 10 per cent. 
The tax on income from liberal professions, rate 12 per cent. 
The tax on income from transferable securities, rate 18 per cent for French 

securities and foreig~ under abonnement, or subject to a special regime of 
registration, and 2. i per cent for foreign securities not under abonnement or 
not subject to a special rEgime. 

The tax on agricultural profits, rate 12 per cent. 
Superimposed upon all the preceding ta~es, when paid by an individual, is 

the general income tax. This i- a purely personal tax, and tloes not touch 
corporations. It is levied on ilie total amouut of net annual income of each 
taxable person, after deducting interest on ilebt», the amount of direct taxes 
paid by liini, and business losses suffere&1. The rate is 33+ per cent, but it 
is only applical&le to increasing fractions of the nct income, beginning with one 
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twenty-fifth of the portion between 10, 000 and 20, 000 francs (of 1. 8 per cent) 
up to 550, 000 francs, in excess of which sum the full rate is appncable. Relief 
ie alloived for income up to 10, 000 francs, including abatements for dependents. 

Additional centimes are added to the principal amount of the State taxes on 
real estate for the Departments and communes. 

The lesfes on 'transactions and on consumption, or indirect taxes, are the 
registration, stamp, and business turnover taxes; those on the consumption of 
certain products and on monopolies; and customs duties. 

The business turnover tax is levied on the value of goods imported into 
France and also on the sales price whenever the same goods are resold in 
France. Goods made in France and sold there are subject to the same tax. 
The rate is 2 per cent on ordinary articles. There is a 6 or 12 per cent tax on 
luxury articles (according to whether they are classified as luxuries by reason 
of their price or their nature), which is collected only on the sale to the 
consumer and not wholesale transactions. When the total receipts of a retafi 
business, or bank or insurance enterprise exceed 1, 000, 000 francs in the calendar 
year, it must pay a tax on the excess which progresses from 2. 4 per 1, 000 on 
receipts between 2 and 10 millions to 6 per 1, 000 on receipts over 200 millions. 

Section 222(a) of the Revenue Act of 1926 provides: 

(a) The tax computed under Parts I and II of this title shall be credited 
with: 

(1) In the case of a citizen of the United States the amount of any income, 
war-profits, and excess-profits taxes paid or accrued during the taxable year to 
any foreign country or to any possession of the United States; and 

(4) In the case of any such individual who is a member of a partnership or 
a beneficiary of an estate or trust, his proportionate share of such taxes of 
the partnership or the estate or trust paid or accrued during the taxable year 
to a foreign country or to any possession of the United States, as the case 
may be. 

(5) The above credits shall not be allowed in the case of a citizen entitled 
to the benefits of section 262; and in no other case shall the amount of credit 
taken under this subdivision exceed the same proportion of the tax (computed 
on the basis of the taxpaver's net income without the deduction of any income, 
war-profits, or excess-profits tax any part of which may be allowed to him as a 
credit by this section), against which such credit is taken, which the taxpayer's 
net income (computed without the deduction of any such income, war-profits, 
or excess-profits tax) from sources without the United States bears to his entire 
net income (computed without such deduction) for the same taxable vear. 

Section 288(a) of the. Revenue Act of 1926 provides for a credit 
in the case of corporations similar to that allowed individuals under 
section 222(a) of the Revenue Act of' 1926. 

The term "income taxes" as used in the foregoing sections means 
a tax on income. 

In htratton'e Independence v. II'o~bert (281 U. S. , 399) the court 
in defining "income" stated that " income may be defined as the gain 
derived from capital, from labor, or from both combined. " 

In Eisner v. 3faconiber (252 U. S. , 189, T. D. 3010, C. B. 3, 25) 
consideration was given to the meaning of the term "income. " The 
court stated that it had little to add to the definition in 8tratton'a 
Independence v. Hotcbert, "provided it be understood to include 
profit gained through a sale or conversion of capital assets, to which 

it was applied in the Doyle case" (Doyk v. 3fitchell Bros. Co. , 247 

U. S. , 179). 
That the element of gain is an essential one in the determination 

of "income" is held in the case of Ijferchant8' Loan ck Trast Co. v. 
Smietanka (255 U. S. , 509, T. D. 8178, C. B. 4, 34), wherein the de6- 

nition in gener v. cVacomber was quoted with approval. 
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In Bouers v. If er5augh-Empire Co. (271 U. S. , 170, T. D. 3881, 
V — 1, 199) the court, in considering the question of what is 

"income, " stated as follows'. 
The transaction here in question did not result in gain from capital and 

labor, or from either of them, or in profit gained through the sale or conversion 
of capital. 

It is cleat that the "chiffre d'afi'aires " tax is not a tax on "income " 
within the meaning of section 222 of the Revenue Act of 1926. That 
tax, which was paid by the taxpayer in the instant case, and 1vhich 
is required to be paid by bankers in general, is a tax on the amount 
of business, or turnover, as measured by amounts received from speci- 
fied sources. As applied to individuals or corporations selling goods 
which they have manufactured or purchased, the tax is measured 
by the amount, of sales. 

In United States v. Phz7ad'elphia, etc. , Co. (262 Fed. , 188), which 
involved a case under the Corporation Excise Tax Act of August 5, 
1909, the court said: 

IVe are concerned wholly with an excise tax. Avhether it is a scientifically 
accurate concept of it or not, the concept of it as a charge for the privilege 
of following an occupation or trade, or. carrying on a business, gives us a 
fairly good working idea of what it is. It is, in consequence, an indirect 
tax, and has no reference to earnings or income, except that the sum of such 
earnings or income may (as anything else may) be made the measure of 
the tsx. 

(See also FIylfon v. United States 8 Dali. , 171; Pacific Insurance 
Co. v. Soule, 7 Wall. , 433; Flint v. Atone Tracy Clo. , 220 U. S. , 107; 
Spreclcels Sugar Eeking Co. v. clIcCLain, 192 U. S. , 397; Choctaw 
ck Gulf E. Ii. Co. v. Harrison, 235 U. S. , 292. ) 

The "taxe speciale sur le chifi're d'a8aires" is a special tax on the 
amount of business, or turnover, in excess of 1, 000, 000 francs. The 
measure of the tax is similar to that used in the case of the "chiRre 
d' affaires" tax. The fact that this tax is imposed under the decree 
of the Republic of France dated October 15, 1926, which codifies 
laws relative to schedular taxes and the general income law, does 
not make it an income tax within the intendment of section 222 of 
the Revenue Act of 1926. 

In view of the foregoing, it is the opinion of this oftice that the 
taxes in question, imposed upon bankers, or on individuals or cor- 
porations selling goods which they have manufactured or purchased, 
are not income taxes within the meaning of sections 222(a) and 
238(a) of the Revenue Act of 1926, and, therefore, do not constitute 
an allowable credit against the Federal income tax under those 
sections. 

C. M. Cu&REsT, 
General Cou»sel, Bureau of Internal Eevenue. 

SECTION 223. — INDIVIDUAL RETURNS. 

ARTIULE 401: Individual returns. 

REVENUE AC'r OE 102G. 

Extension of periods of limitation in the case of community 
property returns for 1927. (See Nim. 3815, page 148. ) 
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PART III. — CORPORATIONS. 

SECTION 981. — CONDITIONAL AND OTHER 
EXEMPTIONS OF CORPORATIONS. 

ARTICLE 517: Religious, charitable, scientifi, literary, and 
educational organizations and community chests. 

REVENUE ACT OF 1926. 

Corporation organized to assist in enforcing fis and game laws 

and which is supported by membership dues and donations. (See 
I. T. 2546, page 199. ) 

ARTIULE 518: Business leacrues, chambers of 
commerce, and boards of trade. 

IX — 99 — 4704 
Ct. D. 206 

INCOME TAX — REVENUE ACT OF 1926 — DECISION OF COURT. 

1. CoRP0RATIQN — EXEMPTIGN — BusINEss LEAGUE. 

A corporation organized to do and which does business which 
includes lines of work ordinarily performed by mercantile agencies, 
trust companies, attorneys at law, credit men and collection 
agenc es, with a view of making a profit, whose articles of incor- 
poration provide that "all earnings not consumed in operating 
expenses shall be kept in a fund to be disbursed from time to time 
by the board of directors to further the purpose of the corpora- 
tion, " two-thirds of whose total income is derived from trans- 
actions from which profits flow and are not incidental to other 
activities, and whose net profits have become a surplus fund that 
is used to further its activities and is available for paying for 
services to stockholders from whom it does not receive the full 
cost of such services, is not entitled to exemption from income tax 
under section 281(7) of the Revenue Act of 1926. 

2. DECI. smN APPIRMED. 

The decision of the Board of Tax Appeals (14 B. T. A. , 862) 
affirmed. 

UNITED STATES CIRCUIT COURT OP APPEALS, EIGHTH CIRCUIT. 

bfortLwestern Jobbers' Credit Bureau. v. ComnPtssfoner of Intelsat Revenue. 

On petition to review decision oi' the United States Board of Tax Appeals. 

Before VAN VALRENRURGH and GARDNER, Circuit Judges, and MUNGER, District 
Judge. 

[January 10, 1980. ] 
OPINION. 

MUNGER, District Judge, delivered the opinion of the court. 
This appeal is taken from a decision by the United States Board of Tax 

Apyeals (Forthfoestern Jobbers' CreAt Bureau, 14 B. T. A. , 862) determining 
the amount of tax due from the appellant for the fiscal year ending June 80, 
1926. In that case it was decided that the apyellant was not an exempt cor- 
poration within the provisions of section 281(7) of the Revenue Act of 1926. 
(26 U. S. Code, 982. ) 

This appeal challenges that portion of the decision. Section 280 of the 
Revenue Act of 1926 imposed a corlwration tax upon the net annual income of 
corporations, but section 281 provided for the exemption of "(7) Business 
leagues, chambers of commerce, or boards of trade, not organized for profit 
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and no part of the net earnings of which inures to the benefit of any private 
shareholder or individual. " Appellant is a 5linnesota corporation, and since 
its incorporation in 1906 has been engaged in business with headquarters at 
St. Paul. Its articles of incorporatio~ contain the following provisions: 

"The general feature of the business of this corporation sliall bc to op;rate 
a bureau for thc conduct, management, preservation, care and &lisposition of 
the business, property and assets of persons, copartnerships and corporations 
which shall become financially embarrassed, insolvent or bankrupt, and in con- 
nection therewith, through its ofiiccrs or other persons, atlorneys or agents 
employed by it to act I'or aiid represent credit. ors at creditors' meetings or 
other meetings in the selection of receivers, trustees or other agents for the 
care or management, or sale or other disposition of the property of such in- 
solvents, bankrupts or others who are in embarrassed cir&. umsta»ces and to 
act generally for creditors and others in the preservation, management and 
disposition of the property and assets of such insolvents, bankrupts or others 
in embarrassed circumstances, and in the adjustment, collection and securin, 
of such claims. 

"To obtain and furnish to its stockholders and such other persons as shall 
desire its services, information as to the financial standing and other informa- 
tion aifecting the credit and rating of the customers and proposed customers 
of its stockhohlers aiid other patrons, and operate a department for this purpose. 

"To act generally in the interest of the jobbing trade in the prevention and 
prosecution of imposition, injustice and fraud, and take such lawful steps as it 
shall deem proper and necessaiy to induce the passage of such laws as ivill pro- 
mote the general welfare and security of the trade, and to act generally for 
creditors in the adjustment, collection and securing of claims. 

"This corporation is not organized for the purpose of any pecuniary gain for 
stockholders, and it shall not declare or pay any dividend upon its capital 
stock. All earnings not consumed in operating expenses shall be kept in a fund 
to be disbursed from time to time upon the order of the board of directors to 
further the purposes of the corporation. This corporation shall not scil or 
negotiate the sale of any stocks, bonds or securities of any lrind as an inve. t- 
ment and shall not be conducted as a financial investment for profit. " 

Appellant ivas authorized to issue 1, 000 shares of its capital stock, each share 
being of the value of $10, and no stockholder was allowed to hold more thin 
1 share. The shares liave been beld by bankers, manufacturers, and jobbers. 
The amount of capital stock outstanding June 80, 1925, was $1, 980, represented by 
198 shares, and on June 80, 1926, it was $2, 170, representing 217 shares. Appel- 
lant has never declared or paid any dividends to its shareholders. 

In the income tax return made by appellant for the fiscal year involved, it 
states its gross profit from its operations as follows: 

Bureau earnings 
Postage, stationery, and stenographic services 
Interchange department earnings 
Financial statement earnings 
Commissions 
Miscellaneous income and bad debts recovered 

Total 
Appellant claimed deductions itemized 

Litigation expense 
Salaries and wages 
Adjustment department expense 
Auditing and accounting 
Miscellaneous management expense 
Postage and envelopes 
Stationery and supplies 
Insuran&. 'e 
Teleplione and tclcgiaph 
Exchange 
Printing and advertising 
Legal 
Dues 
Miscellaneous 
Financial statenient expense 

as follows: 
109, 90. 1. 08 

gSOO. 00 
58, 129. 86 

2, 871. 84 
515. &y8 

I, 587 82 
5, 770. 16 
5, 266. S7 
1, 709. 50 
1, 287. 84 

851. 74 
568. 25 
179, 85 

1, 852. 18 
990. 02 

1, 179. 11 
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Rent and light 
Taxes 
Bad debts 
Depreciation 

$4, 892. 98 
916. 50' 

18, 988. 72 
1, 536. 81 

Total 108, 848. 03 

Appellant's balance sheet showed assets of $571, 628. 45 at the close of the 
fiscal year, including $465, 955. 29 of trust estate funds and accounts, and a 
surplus of $46, 861. 14. 

The general nature of the work done by appellant is the investigation and 
supervision of the business of retail merchants in Minnesota, North and South 
Dakota, and in portions of Michigan, Wisconsin, Iowa, Nebraska, and Montana 
for the primary benefit of jobbers and creditors. One of its activities is the 
furnishing to its shareholders of information about the business record of 
merchants. Appellant obtains from a large number of its shareholders their 
several trade experiences with the merchant, such as the highest credit ex- 

tended to him, the amount then owing by him, the amount past due from him, 

and his manner of paying bills, and furnishes a tabulation of such informa- 
tion to the inquiring shareholder and to the shareholders contributing to the 
information. The item of $80, 511. 16 in the earnings of appellant represents the 
compensation it received for such reports. In its supervision of the dealings 
between jobbers and retailers, appellant often acts as a liquidating agent for 
merchants who are insolvent or are in financial difficulty. A principal part 
of appellant's business consists in its procuring the execution of trust agree- 

ments by merchants under which appellant acts as a trustee to manage the 
business, collect the assets, and pay the debts of such merchants. For such 
services appellant charges 7I/z per cent of. all amounts paid to creditors. 
Another activity of a similar nature consists in appellant's procuring the 
appointment in State or Federal courts of its manager as a trustee in bank- 

ruptcy or as a receiver of the estates of merchants, and in conducting liquida- 

tion proceedings as such officer, and for this it collects the fees allowed by the 
courts. Appellant acts for any creditor in these proceedings, whether or not 
they are shareholders in appellant, The items of $58, 999. 45 and $12, 199. 61 in 

the gross earnings represent the income from these activities of appellant. 
Othe'r work done by appellant consists in advising with jobbers and retailers; 

furnishing attorneys, auditors, and agents to investigate the business of retail 
merchants; and for such services it charges a fee to the jobber requesting the 
investigation. It also undertakes to act as a manager of the business of retail 
merchants, with the object of protecting the creditors and also with the object 
of restoring the merchant to a sound business basis, if possible. Appellant 
advances its money or credit for that purpose, beside paying for services of 
attorneys, investigators, and for other help. In the handling of the various 
forms of estates by appellant it has advanced as high as $150, 000 in years past. 
The $18, 938. 72 item of bad debts listed represents some advancements which 

had not been repaid to appellant at the time of its return. Minor activities 
of appellant consist in advising credit men, aiding retail merchants in book- 

keeping, giving advice as to insurance, as to the return of goods ordered, 
giving notification of important judicial decisions, and issuing circulars and 
pamphlets on subjects of trade interest. When a jobber can not obtain a 
statement of the financial condition of a merchant which is regarded as a 
proper one, appellant, on request of the jobber, endeavors to procure a state- 
ment by personal solicitation of the merchant, but appellant does not make 
it a general business to carry financial statements of retailers. 

Under the terms of section 281(7) of the Revenue Act of 1926, the appellant 
was not entitled to exemption, if it was organized for profit. Its articles of 
incorporation stated that the nature of its business was, in substance, to fur- 
nish statements of financial standing; to act generally for the jobbing trade 
in the prevention and prosecution of fraud; to represent, by means of its 
officers, agents, and attorneys, creditors at meetings for the selection of 
trustees and receivers; to manage and dispose of the business of persons, firms, 
and corporations financially embarrassed; to act generally for creditors and 
others in the adjustment and collection of claims and in the management and 
disposition of assets of insolvents, bankrupts, and others in financial difficulty. 
The nature of the business which appellant has transacted shows the exercise 
of all these powers. It is quite apparent that the activities authorized are such 

transactions as are ordinarily carried on for the purpose of making an income. 
The business which appellant was authorized to do, and which it has done, 
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includes lines of work ordinarily performed by mercantile agencies, trust com- 
panies, attorneys at law, credit men and collection agencies, with a view of 
making a profit. There is no claim that appellant intended to transact this 
work without making a profit, and the fact that it has been profitable is shown 
by the amount of a net income for the year in question of $11, 120. 33, and by a 
surplus of $46, 861. 14, with a capital stock of $2, 170. 

Appellant places some reliance upon the portions of its articles of incorpora- 
tion which state that the corporation is not organized for the purpose of any 
pecuniary gain for stockholders, and is not to be conducted as a financial 
investment for profit. But. another portion of the articles provides that "all 
earnings not consuined in operating expenses sliall be kept in a fund to be dis- 
bursed froin time to time by the board of directors to further the purposes of 
the corporation, " and clearly contemplates that tlie corporation may make an 
excess of earnings over expenses, and this constitutes a profit. (Rubber Co. v. 
Goodttear, 76 U. S. , 788, 804. ) The testimony shows that the corporation has 
been operated at a very substantial profit in some I& ars and at a loss in other 
years. The net profits have become a surplus fund and are used by appellant 
to further its activities, but appellant contends that no part of the eariiings 
inure to the benefit of any shareholder or individual. It is true that no divi- 
dend has been paid directly in money or property, but the sh'areholders have 
received very substantial assistance by the use made of the surplus by the 
appelhint. One of the definitions given by Webster's International Dictionary 
of the w&ird "inure" is "to serve to the use or benefit" (see also Salyer v. 
Jactrson, 105 Okla. , 212, 232 Pac. , 412), and a profit can result to the stock- 
holders in other ways than dividends. (Houston Belt d Terminal Ry. Co. v. 
Ifnited States, 250 Fed. , 1. ) 

The furriishing of information to shareholders of the financial conditiou 
of retailers as shov'n by the trade experiences of the other members is not 
always self-supporting, and varies about $2, 000 a year, and may run over or 
short. Appellant gives to its shareholders the gratuitous service, which it says 
is eificient and valuabl&', of its attorneys, auditors, and agents in investigating 
the affairs of retail merchants, in the territory served by it. Appellant obt;iins 
reimbursement of some of this expense, but it has suffered what it terms a 
tremendous loss in each vear of its existence because of this service. Appel- 
lant's services in endeavoring to rehabilitate merchants who are in straightened 
circumstances involves advancement for attorneys, investigations, and to the 
estates. Appellant does not receive the full cost of this service. The expeuse 
of notification to its shareholders of important judicial decisions, o'f training 
given to credit men, of advice to retailers on the subject of their credits and 
modes of bookkeeping, of distribution of literature and books, of advice to mer- 
chants as to insurance and the furnishing of pamphlets on that subject, and 
of correspondence and other efforts to overcome so-called trade evils in& ident 
to returning merchandise, taking unjust deductions, and matters of a similar 
nature is all borne by the appellant. In years when there are no net earnings, 
the surplus fund is available to pay for all of these services as well as to pay 
any deficit arising in the other lines of business done by appellant. Share- 
holders and other individuals receive the benefit of these services, which are 
valuable and reasonably necessary to the proper conduct of their business. To 
the extent that they are provided at the co'st of appellant and not compensated 
for by the recipients, they are a burden and loss to the net profits accrued and 
accruing to appellant. The net earnings of appellant in this way inure to the 
benefit of its shareholders and to private individuals. 

Appellant cites the case of Trinidad v. Sagrada Orden (263 U. S. , 578 [T. D. 
3548, O. B. III — 1, 270] ), but that case arose under the provisions of a statute 
similar to the provisions of sectio'n 231(6) of the Revenue Act of 1026. The 
statute involved did not make an absence of organization for profit a condition 
of exemption, but based the exemption on the purpose of its organization and 
operation. On that case it was also stipulated that no part of the net income 
was applied to the benefit o'f any stockholder or individual, and that no part 
of its pro'perty belonged &. o any of its members, even in case of dissolution. 
Appellant also relies upon the case of Aansas City Slay Dealers Ass'n v. Crooks 
(28 1'ed. (2d), 900), approved by this court in Crool. s, Collector v. Kansas City 

B'ay Dealers Ass'n (37 I&'ed. (2d), 83, Dec. 16, 1029). In that case the associa- 
tion harl neither capital stock nor shareholders, and operated as a mutual society 
for the benefit o'f its members. It operated no business, but employed men to 
look after the affairs of its members. This court reviewed the de&. ision in 
Trti& &dad v. Sagrada Orden (263 U. S. , 5&8), Kaynesboro fdanufaeturers' Asso- 
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cieNon (1 B. T. A. , 911), Ureittf School of Chrt8tfenity (4 B, T. A, 61), and 

other cases, and found that the receipt of a small net income did not prevent 

its exemption from taxation, if that income was only incidental to the main 

purposes of the association. The evidence in this case is convincing that the 

chief, and not the incidental, purposes of appellant are represented by its activi- 

ties for which it received its gross income of $109, 904. 08. In the Hay Dealers 

case it was also stipulated that no part of the surplus could inure to the 

benefit of any member or other individual. 
After a. consideration of the cases cited and a comparison of the facts involved 

in those cases with the facts involved in this case, the conclusion has been 

reached that appellant was organized for profit, that a part of its net earnings 

inured to the benefit of private shareholders or individuals, and that it was 

therefore not exempt from taxation under section 281(7) of the Revenue Act 

of 1926. Other questions are presented, but it is not necessary to consider 

them in view of what has been said. The decision of the Board of Tax Appeals 

will be afiirmed. 

AItTIOLE 518: Business leagues, chambers of commerce, 
and boards of trade. 

REVENUE ACT OF 1926. 

Association promoting radio industry. (See I, T. 9550, page 198. ) 

SECTION 088. — GROSS INCOME OF CORPORATIONS 
DEFINED. 

ARTIGLE 550: Gross income of foreign corporations, 

REVENUE ACT OF 1926. 

Interest on refund of Federal income tax. (See G. C. M. 8909, 

page 992. ) 

SECTION 234. — DEDUCTIONS ALLOWED 
CORPORATIONS. 

ARTIOI, E 561: A. llowable deductions. IX — 41-4796 
G. C. M. 8u58 

REVENUE ACTS OF 1921, 1924, AND 1926. 

The taxpayer acquired certain contracts for the purchase of 
natural or wet gas from producers for the purpose of extracting 
. therefrom casing-head gasoline. 

Held, that the ownership of the contracts to purchase natural 
or wet gas after its production from the oil or gas well does not 
entitle the taxpayer to an allowance for depletion under the 
Revenue Acts of 1921, 1924, and 1926. 

An opinion is requested as to whether the M Company, the tax- 

payer, is entitled to a depletion allowance in computing net income 

under the following circumstances: 
The taxpayer was incorporated in December, 1922. At the time 

of its incorporation it acquired by assignment certain contracts for 
the purchase of natural or wet gas for the purpose of extracting 
therefrom what is known as casing-head gasoline. The taxpayer 
does not own or operate any oil or gas wells or any oil or gas produc- 

ing properties, but its sole business is the extraction of casing-head 
gasoline from natural or wet gas. The contracts which the taxpayer 
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aequi~ed by assignment and the contracts which it subsequently 
entered into with owners or lessees of oil and gas properties contain 
the following provisions: 

Whereas, said lessee [taxpayer] desires to purchase an&1 secure from said 
lessor [owner or lessee of oil properties] all of the natural gas which may be 
produced on said properties for the purpose of manufacturing or extracting 
gasoline therefrom and to sell the same, and/or to sell dry gas for commercial 
purposes. 

The lessor, for the consideration and upon the terms and conditions herein 
stated, hereby leases and agrees to deliver to the said lessee and lessee agrees 
to accept, all the natural gas produced from the above described premises for 
and during the entire period 'of time it shall produce gas therefrom, 

As full consideration for said gas so sold by lessor to lessee, said lessee agrees 
as follows, to-wit: 

To pay to said lessor per cent of the total proceeds received by it from 
the sales of all gasoline extracted by it from said gas. 

The question presented is whether the taxpayer has, by reason of 
its ownership of the contracts, the right to an allowance for deple- 
tion. Section 234(a. )9 of the Revenue Act of 1921 provides in part 
as follows: 

In the case of mines, oil and gas wells, other natural depo its. and timber, a 
reasonable allowance for depletion and for depreciation of improvements, ac- 
cording to the peculiar conditions in each case 

The same language is contained in section 284(a)8 of the Revenue 
Acts of 1924 and 1926. 

The Income Tax Unit contends that the taxpayer has. uncler the 
provisions of the above contracts, simply agreecl to purchase a part 
of the product of the owner or lessee of the oil and gas prope& ty, and 
that the purchase of the product does not give the taxpayer any right 
to or interest in the oil and gas suf[icient to support its claim for a 
depletion allowance. The taxpayer, on the other hand, contends that 
the contracts give it the exclusive right to all the wet gas that a 
particular well or property may produce; that the contract being an 
exclusive one is in the nature of an assignment or sublease of a 
portion of the operator's interest in the property; and that, as such 
interest decreases through production of the gas, the taxpaver sus- 
tains depletion. In other words, the taxpayer contends that a. con- 
tract giving it the right to extract casing-head gasoline from the 
natural or wet gas vests in the taxpayer a property interest subject 
to depletion. 

In Arthur J. Coyote v. Commisaioner (17 B. T. A. . 868 [pa»e 14. this 
Bulletin]) the Board of Tax Appeals helcl that where the petitioners 
had sold the oil and gas produced on the property ownecl bx them, 
they, and not the purchaser of the oil and gas, were the ones entitled. 
to the allowance for depletion. The provisions of the contract in 
that case with respect to the sale of the oil and gas were, so far as 
material here, as follows: 

Said parties of the first part hereby sell to the party of the second part, 
and the said party of the second part hereby purchases subject to the roy &lty 
interests aforesaid all oil produced or that mav be producecl on said lease 
for the period commencin at mMnight December 1 — '2, 1621, and ending at 
miclnight Oct»bcr 1 — ", Ifi"', whether said oil be produced from the well now 
existing on said preInises or other wells that may be drilled during said 

35942' — 31 — 16 
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period, all said oil to be retained by the party of the second part as pro- 
duced, and said party of the second part agrees to pay for all such pro- 
duction without regard to the quality thereof, the sum of six. hundred and 
twenty-five thousand dollars ($625, 0C-')) in payments as follows: 

On the basis of the foregoing decision, it is evident that a sale of. 

all the oil and gas produced on a given tract of land does not give 
the purchaser thereof the right to an allowance for depletion. Be- 
cause of the similarity between the provisions of the contract in 
the Coyle case and the instruments here under consideration, it is 
apparent to this office that the reasoning of the Board in that case 
with respect to the sale of the oil and gas is applicable to the ins'ant 
case. A. ccordingly, the ownership of the contracts by the taxpayer 
in the instant case did not vest in it any greater legal or equitable 
estate in the oil and gas producing properties than was vested in 
the purchaser in the Coyle case, where the vendors and not the 
vendee were recognized as being entitled to the allowance for 
depletion. 

The fact that the contracts in the instant case designated the 
parties as lessor and lessee instead of vendor. and vendee is not 
determinable of the question. (3'er1lford v. Davis, 102 U. S. , 285. ) 
The controlling factor is the real intention of the parties as de- 
termined from the entire instrument. Here the instrument under 
consideration specifically provided for a sale by the owner or opera- 
tor of the oil and gas well of a part of its product after its produc- 
tion. The contract clearly contemplated that the owner or operator 
was in effect to reduce the gas to its possession before the sale 
could become efFective. In other words, there was a sale of natural 
or wet gas at the well as and when produced by the operator. 
On the basis of the taxpayer's contentions every purchaser of oil 
or gas after production would be entitled to claim an allowance for 
depletion, especially in cases where the agreelnent was to purchase 
all oil and/or gas produced as is common in case of pipe line com- 
panies and refiners. 

It is, therefore, the opinion of this office that the taxpayer is not 
entitled to an allowance for depletion under the Revenue Act of 
1921, 1924, or 1926. 

C. M. CHAREsT& 
General Counsel, Bureau of Internal Revenue. 

ART1cz, x 564: Interest. IX — 51-4875 
G. C. M. 8868 

REvENDE ACTS OE 1924 AND 1926. 

The words "obligations of the United States ~ * * the' in- 
terest upon which is wholly exempt from taxation under this title" 
refer to the obligations themselves and not to any particular tax- 
payer or class of taxpayers who osvned same. The words "under 
this title" are significant and refer to Title II, which relates to 
income tax. Therefore, as an income tax (i. e. , the surtax) is im- 
posed upon the interest received upon such obligations, except first 
liberty loan 292 per cent bonds and all other United States obliga- 
tions issued prior to September 24, 1917, the interest is not wholly 
exempt from income tax regardless of who owns the obligations. 
Accordingly, interest paid or accrued on indebtedness incurred to 
purchase or carrv obligations of the United States, the interest upon 
which is not wholly exempt from income tax, is deductible. 
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An opinion is requested whether interest paid or accrued by a 
corporation on indebtedness incurred to purchase or carry certain 
obli''ations of the United States is an allowable deduction under 
section 234(a)2 of the Revenue Acts of 1924 and 1926. 

The taxpayer corporation is engaged in the business of buying 
and selling securities on behalf of itself and its customers, and its 
investments include United States Liberty bonds, United States 
certificates of indebtedness, and United States Treasury bonds. 

The following amounts, which represent interest paid on money 
borrowed to purchase or carry the aforesaid securities, were dis- 
allowed as deductions from gross incoine by the Income Tax Unit: 

Dollars. 
1924 4. 15m 
1925 3. 27a& 

1926 4. 38m 
1927 1 05m 

Section 234(a)2 of the Revenue Acts of 1924 and 1926 reads as 
follows: 

In computing the net income of a corporation subject to the tax imposed 
by section 230 there shall be allowed as deductions: 

(2) All interest paid or accrued within the taxable year on its indebtedness, 
except on indebtedness incurred or continued to purchase or carry obligations 
or securities (other than obligations of the United States issued after Septem- 
ber 24, 1917, and originally subscribed for by the taxpayer) the interest upon 
which is wholly exempt from taxation under. this title. 

The taxpayer has protested the action of the Income Tax Unit 
and as the basis of its protest contends that the statute, so far as it 
applies to the instant case, should be construed as if it read as 
follows: 

A corporation is entitled to deduct from its gross inco(ne all interest paid 
or accrued within the taxable year on its indebtedness, except on indebtedness 
incurred or continued to purchase or carry obligations or securiti& s the int& rest 
upon utuoh is utholltt exempt from taxation and& r this title. 

Interest on obligations of the Lnited States issued subsequent to 
September 24, 191t, is exempt from Federal taxation. except as to 
(a) estate and inheritance taxes and (b) gra(luated a(1ditional in- 
come taxes, commonly known as surtaxes, aiid excess profits and hvar 

profits taxes, imposed upon the income or profits of individuals, 
partnerships, associations, or corporations. (See T. D. 2836, C. B. 
1, 85. ) 

By reason of the repeal of the war profits an(1 excess profits tax 
provisions of law, interest received on Liberty loan bonds and simi- 
lar obligations of the United States owned' by corporations is wholly 
exempt from Federal income tax commencing with the year 1922. 
(I. T. 1244) C. B. I-1, 99. ) 

The ques~tion presented is whether the statutory words "the inter- 
est upon which is wholly exempt from taxation under this title" 
refer to the obligations of the Uiiite(1 States or to the particular 
taxpayer or class of taxpayers owning the saine. 

Aiticle 561 of Regulations 65 and the correspondin«article of 
Regulations 69 provide that: 

» eneral the dedu«i»««m gross income allowed ('orpo'rations 

same as allowed ind(v&duals, " as tomterest pn&d see article 121; 
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Article 121 reads in part as follows: 
Interest paid or accrued within the year on indebtedness may be deducted 

from gross income, except i. hat interest on indebtedness incurred or continued 
to purchase or car'ry securities, such as municipal bonds and first Liberty loan 
g'/s per cent bonds, the interest upon which is wholly exempt from tax, is not 
deductible. Since other obligations of the United States issued after September 
24, 1917, are not wholly exempt from taxation under this title, interest paid 
on indebtedness incurred or continued to purchase such obligations (whether or 
not origi~ally subscribed for by the taxpayer) is deductible in accordance with 
the general rule. 

Congress in using the words "obligations of the United States 
the interest upon which is w~holly exempt from taxation 

under this title" clearly was referring to the obligations themselves 

and not to any particular taxpayer or class of taxpayers who owned 

the same. Thc use of the words "under this title" is significant. 
The title referred to is Title II, relating to income tax. Therefore, 
as an income tax (i. e. , the surtax) is imposed upon the interest re- 

ceived upon such oblig&ations except, of course, first Liberty loan 

31/2 per cent bonds and all other T nited States obligations issued 

prior to September 24, 1917& stlch interest is not wholly exempt from 
income tax regardless of wtio owns the obligations. AVith respect to 
United States Treasury certificate and Treasury bills issued subse- 

quent to June 17, 1929, and June 17, 1930, however, see Treasury 
Decision 4276 [C. B. VIII — 2, 83] and Treasury Decision 4292 page] 
102, this Bulletin], respectively. [T. D. 4292 appears in Internal 
Revenue Bulletin IX 28, page 2. ] 

It is, therefore, the opinion of this once that interest paid or 
accrued by the tax~payer corporation on indebtedness incurred to pur- 
chase or carry obligations of the United States, except as to first 

Liberty loan 3I/9 per cent bonds and all other obligations of the 
United States issued prior to September 24, 1917, is an allowable 
deduction under section 234(a)2 of the Revenue Acts of 1924 and 

1926. 
C. M. CHmzsT, 

General Counee/, Bureau of Interna/ Eevenue. 

SECTION 240. — CONSOLIDATED RETURNS OF 
CORPORATIONS. 

ARTIE E 632: Consolidated returns. 

REVEiVI&E ACT OF 1926, 

IX — 514876 
6. C. M. 8889 

Upon the sale of a subsidiary corporation's stock to outside inter- 
ests no adjustment to the gain or loss basis of such stock in the 
hands of the parent corporation is permissible on account of the 
prior gains of the subsidiarv, whether such gains are reported in 
a consolidated return or in a separate return, or on account of the 
prior losses of the subsidiary whether such losses are reported in 
a consolidated return or in a separate return. 

General Counsel's Memorandum 7765 (C. B. IX — 1, 223) modified. 

An opinion is requested as to the efi'ect of the decision of United 
States District Court, Southern District of New York, in the case of 
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nifed Publi8her8 Cprporpf&'0n v. Anderson (42 Fed. (2d), 781), on 
eneral Counsel's Memorandum 7765, in which memorandum an 

opinion was expressed relative to the proper adjustments to be made 
to the gain or loss basis of stock of a subsidiary corporation in the 
hands of a parent corporation. 

That memorandum dealt with four problems, each of which arose 
upon a separate statement of facts. Only the fourth statement of 
facts is of interest at this time. This statement of facts is as follows: 

4. Corporation Y owned all the stock of Corporation Z during the year 1925, 
and Corporation Y derived a gain in excess of the loss sustained by Corpora- 
tion Z during such taxable year. A consolidated return was filed by the two 
corporations in 192o. In January, 1926, Corporation Y sold all the stock of 
Corporation Z. Corporation Z was dissolved immediately after the sale of its 
stock. 

In the memorandum it was pointed out, inter alia, that unless the 
basis of the stock of Corporation Z in the hands of Corporation Y 
was adjusted by the losses sufi'ered by Corporation Z and taken as 
deductions by Corporation Y in a consolidated return, the result 
would be to discriminate against aSliated corporations in similar 
circumstances which had filecl separate rather than consolidated 
returns. The conclusion reached relative to the several situations 
presented was stated in the following language: 

It is therefore the opinion of this office that no adjustment to the gain or loss 
basis of a subsidiary corporation's stock in the hands of the parent corporation 
is permissible on account of the prior gains of the subsidiary, whether such 
gains are reported in a consolidated return or in a separate return, or on ac- 
count of the prior losses of the subsidiary where the losses are reported in a 
separate return, but that an adjustment to the gain or loss basis of a subsidiary 
corporation's stock in the hands of the parent corporation is necessary where 
the losses of the subsidiary are reported in a consolidated return and used as 
an offset against the income of the parent corporation and it appears that the 
losses could not have been availed of by the subsidiary as net losses or other- 
wise had its income been reported in separate returns instead of being reported 
in a consolidated return. 

Subsequent to the publication of General Counsel&s Meniorandum 
7765, the same question involved iii the above-quoted. statement of 
facts arose in the United States District Court, Southern District 
of New York, in the case of United Publi8here& Corpoi'ation v. 
cinderson& supra. The decision of the court in that case was adverse 
to the pos&ition taken in General Counsel's Memoranduin 7765. In 
view of these circumstances, the question has ari. c» as to what extent 
General Counsel's Memorandum 7765 should be modified. 

In the United. Publishers' Corporation case the facts were stated 
by the court as follows: 

In the period 1917 — 1921 the plaintiff acquired the entire capital stock of 
Journal of Commcrce Co. at an aggregate price of. $180. 226. 50. During the 
year ending April SO, 1922, it advanced to this subsidiary $SO, SG5. 35. In I&lay, 
19~2, it sold its entire holdings in the subsidiary to outside interest:. The 
consideration receive&1 was $100, 000, but as part of the bargain the plaintiff 
canceled and released the $80, 865. 35 debt owed by the subsidiary. In sub- 
stance and effect, therefore, the net amount received on the sale of the shares 
was only $19, 134. 65. 

It further appe&&rs that during the Years ending April SO, 1919, to April 30, 
1922, inclusive, the plaintifi' filed consolidated income tax returns wherein were 
included the oper:&tions of this subsidiary. The total losses of the subsidiary 
for these four ye:&rs had been 8176, 471. 7S, and this sum had beeu deducted 
from the plaintiff's gross income f&!r these years. 
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In its opinion the court used the following language: 
In principle this case can not be distinguished from Remimgton Rand, Inc. , v. 

Commissioner of Internal Revenue (C. C. A. ) (33 E. (2d), 77, certiorari denied 
in 280 U. 8. , 591, 50 S. Ct. , 39, 74 L. Ed. , 639). It was there held that where a 
parent corporation sold its stock holdings in a subsidiary, the excess of the 
selling price over the cost of the stock was taxable as a profit realized by the 
parent. The fact that the parent had for several years filed consolidated 
returns was held immaterial, as v;as also the fact that the subsidiary had 
accumulated earnings during these years, which earnings had been included 
in the consolidated earnings and thus taxed. The Government's contention 
was upheld in both respects. Here we have the exact converse; Here the sale 
of the stock was at a loss, and the operations of the subsidiary had been 
conducted at a loss over the years when consolidated returns were filed. The 
taxpayer is therefore warranted in insisting, first, that upon the sale of the 
Journal of Commerce stock it suifered a loss of $161, 091. 85, to the same etfect 
as upon the sale of any other property; and, second, that the fact that the 
Journal of Convrnerce Co. 's operating losses had been taken advantage of by 

the plaintiff in, its payment of taaes on the consolidated basis is of no 

consequence. [Italics supplied. ] 
It is evident from the above-quoted language that the court did not 

consider any question of discrimination as between affiliate corpora- 
tions which filed consolidated returns and afBliated corporations 
which filed separate returns. The court did specifically state that the 
subsidiary's losses taken in the consolidated return were of no conse- 

quence, when considering the loss of the parent corporation on the 
sale of the subsidiary corporation's stock. 

The court's decision afFects only the fourth problem considered in 
General Counsel's Memorandum 7765, and does not require the 
revocation or modification of the conclusions reached in the other 
three problems. Accordingly, General Counsel's Memorandum 7765 
is hereby modified to accord with the opinion expressed by the court 
in the United Publishers' Corporation case by revoking the argu- 
ment and conclusion in connection with the fourth problem. The 
conclusion reached in General Counsel's Memorandum 7765 is, there- 
fore, amended to read as follows: 

It is therefore the opinion of this office that upon the sale of a subsidiary 
corporation's stock to outside interests no adjustment to the gain or loss basis 
of such stock in the hands of the parent corporation is permissible on account 
of the prior gains of the subsidiary, whether such gains are reported in a 
consolidated return or in a separate return, or on account of the prior losses 
of the subsidiary whether such losses are reported in a consolidated return 
or in a separate return. 

C M CHAREST~ 
General Court8e/, Btsreau of Interna/ Reverse. 

AETlcLE 684: Change in ownership during taxable year. 

REVENUE ACT OE 1926. 

Allocation of net losses of group of corporations. (See G. C. M. 
8618, page 180. ) 
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PART V~PAYMENT, COLLECTION, AND REFUND OF TAX AND 
PENALTIES. 

SECTION 270. — DATE ON WHICH TAX 
SHALL BE PAID. 

MACLE 1204: Collection of tax by distraint. IX-41 — 4797 (Also Section 1106, Article 1341. ) Ct. D. 234 
FEDERAL TAXES — REVENUE ACT OF 1920 — DECISION OF COURT. 
DIBTRAINT — LIABIEITv FoR REFUsAL To SURRENDER TAXPAYER's 

PROPERTY — DEFEN SE S. 
In an action brought against a person in possession of property of a taxpayer, subject to distraint, upon which a levy has been made, to enforce liability imposed by section 1114(e) of the Reve- 

nue Act of 1926 for failure to surrender such property, neither the bar of the statute of limitations upon collection from the taxpayer nor the provisions of section 1100 of the Revenue Act of 1926 are available as a defense. 

UNITED STATEs DIsTRIOT CUURT, SoUTHERN DIsTRIUT 0F Nuw YoRK. 
Vni ted States of Aiuerica, plaintiff, v. American E~zchange Irving Trust Vo. , Job, &i J. Jlartin, fr. , aud A. O. Armstrong, defendants. 

[ September 10, 1980. ] 
OPINION, 

CoxE, D. J. : This is a motion by the plaintiff for judgmeiit on the pleadings. The action is brought by the Government to recc ver froni the three defendants named the sum of fi8, 604, being the amount of a tax deficiency assessed against John I&'. Murray Advertising Agency, Inc. (hereafter ret'erred to ns Murrav Co. ), for 1917, with penalties and interest. The suit was commenced D'«ember 8, 1928, under section 1114, subdivisions (e) and (f), of the 1920 Rev&. nue Act, reading as follows: 
"Any person in possession of property or rights to property, subject to distraint, upon ivhich a levy hns been made, shall upon demand by tlie collector or deputy collector making such a levy, surrender such property or ri hts to such collector or deputy, unless such property or right is, nt the time of sucli &leniand, subject to an attachment or execution under any judicial process. Any person who fails or refuses to so surrender any of such property or rights shall be liable in his o&vn person and estate to the United States iu n suni equ;il to the value of the property or rights not so surrendered, but not exceeding the amount of the taxes ( including penalties and interest) for the collection of which such levy has been made, together with costs and interest from the date of such levy. " The term ' person ' as used in this section includes nn officer or employee of a corporation or a member or employee of a partnership, who as such officer, employee, or member is under a duty to perform the act in respect of which the violation occurs. " 

Oii April 1, 1918, the Murray Co. filed an income tax return for 1917, and paid the tax shown to be due thereon of $4, 887. 02. On Juue 10, 1922, an amended consolidated return for the same year was filed, and an additional tax of $2, 884. 12 paid. Subsequently, aml in February, 1924, the C&&nunissioner 
made n further assessment against the company of $28, 187. 82, ivhich later ivas 
n bated to $8, 064. This latter amount has never been paid, and is still out- 
standing. On June 20, 1928, and on subsequent dates, to and including Au ust 20, 1928, various distraint ivnrrants, notices of levy, and demands ivere sew ed on the defendant Trust company, nnd the defend mts, Martin and Armstrong, otlicers thereof, requiring tliem to pay to the collector of internal revenue at New York the amount of the tax due from the Murray Co. , &vith penalties in(crest. It is admitted in the joint answer of the defendauts that, at the times wh& n the distraint warrants, notices of levy an&i demands ivere 
served the defendant Trust company was indebted to the Jiurray Co. in an 
amount gl'eater than the sum demnnded by the collector, and that, 
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amount was not subject to any lien, attachment, or execution levied thereon 
under any judicial process. 

It is the contention of the defendauts that: the tax was barred by limitation 
v;hen the distraint warrants, notices of levy, and demands were served, and 
that the statute of limitation is available as a defense in the pending suit. 
Unquestionably, tax pavments may be recovered back from the Governmeut when 
illegally collected after the statute of limitation has run. (Nete York ck Albany 
Ltgfttei uge Co. v. Boieere, 278 U. S. , 840 [T. D. 4009, C. B. VI — 1, 268]; RueseR 
v. U. S. , 278 U. S. , 181 [T. D. 4260, C. B. VIII — 1, 200]. ) This does not mean, 
though, that taxpayers may resist the collection by distraint of income taxes 
(6rahani, v. Dupont, 262 U. S. , 284 [T. D. 8486, G. B. II — 1, 220] ), even though 
the tax itself is barred by limitation. (Ellag v. Boniere, 25 Fed. (2d), 68'7; 
certiorari denied, 48 S. Ct. , 001. ) As stated by Judge EIanton in the Ellay case, 
at page 688: 

"The appellant (i. e. , taxpayer) may pay the tax and sue for its recovery, 
and if the tax is illegal, obtain a judgment for its payment. " 

If, then, the Murray Co. could not have prevented the collection by distraint 
of the tax in question, even though barred by limitation, e fortiori the defend- 
ant Trust company is iu no position to resist the distraint vvarrant, or to refuse 
to comply with the collector's demand. Section 1114 of the 1920 Act, subdivi- 
sion (e), provides that- 

"Auy person in possession of property ' '™ shall, upon demand, 
surrender such property "' * "' unless at the time of such demand, 

subject to an attachmeut or execution under any judicial process. " 
The only excuse recognized by the statute for failure to couiply with the 

demand is limited to "an attachment or execution under any judicial process"; 
and I can see no reason for broadening the secton to include other defenses 
not permitted by the statute itself. Clearly, it was uot intended that the 
merits of a tax claim should be litigated v, heneve. a. demand was served on a 
third party under the section. I think this is manifest not only from the 
language of the section itself but also from the report of the Senate I'iuance 
Committee, No, 52, explanatory of the proposed legislation. This report reads 
as follows, at page 58: 

"The existing law permits distraint upon personal property of a delinquent 
taxpayer even though in possession of another person. The committee amend- 
ment specifically makes it the duty of the possessor to surrender tlie property 
upon which a levy is made, and imposes upon him, in addition to any criminal 
liability, a civil liability, if he fails to do so, equal to the value of the property 
but not exceeding the amount of tax, a liability similar to that of an executor 
who pays debts before he pays a debt due the United States. " 

I do not think, therefore, that the defendants were in a position to set up 
the statute of. lisnitations as a defense to the suit. 

But it is contended by the defendauts that the liability for the tax was 
wholly extinguished by section 1106(a) of the 1926 Act, enacted February 26, 
1920, providing that- 

"The bar of the statute of limitations ~ * * in respect of any internal 
revenue tax shall not only operate to bar the remedy but shall extinguish 
the liability. " 

This section of the 1926 Act was, however, repealed as of the date of its 
enactment by section 012 of the 1928 Act, which provided as follows: 

"Section 1100(a) of (lie Revenue Act of 1920 is repealed as of Februarv 
26, 1920. " 

Even if section 1100(a) did auything more than to declare the existing law 
(which I very much doubt), I am clear that Congress had ample power to 
remove or alter the statutory bar thereby created. (For an explanation of 
section 1100(a) reference is made to the statement of Senator Reed in the 
Congressional Record, volume 07, part 4, page 8581, and the report of the House 
conferees, reporting ihe aniendment in its final fornb in House cf Representa- 
tives Report No. 856, Sixty-ninth Congress, first session, page 55. ) The 
taxpayer can have no just complaint against such le islation, for, as stated by 
Judge Mack in Regia Coal Co. v. Beu;ere (87 Fed. (2d), 878, 877 [Ct. D. 188 
C. B. VIII — 2, 102]), recently affirined by the C. G. A, Second Circuit- 

"It is well settled tliat there is no vested right to rely upon a statute of 
limitation to defeat a debt or other personal obligation; the legislature which 
imposed the bar may remove it. " 
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& am ««sfied, therefore, that section 1106(a) of the 1926 Act has in no way aifected the position of the defendants with re, pert to the pendi»g action. Reliance is also placed on Updike v. U. 8. , decided by the Supreme Court May 19, 1930. This case differs from the present case in that (1) the action there was against transferees of a corporation's assets, after dissolution, to collect taxes assessed under section 260 of the 1926 Act, whereas in the present action the suit is to compel third parties to surrender property of a taxpayer under section 1114(e) of the 1926 Act; and (2) the Upddre case was held to be an action to recover taxes qua taxes, whereas the present suit is agai»st third parties who do not stand in the shoes of the taxpayer, and are, therefore, not permitted to set up defenses ordinarily available to taxpavers in actions brought against them to recover taxes. 
The motion of the plaintiff for judgment is, therefore, granted. 

SECTION 271. — EXAMINATION OF RETURN AND 
DETERMINATION OF TAX. 

ARTICLE 1211: Examination of return and determina- 
tion of tax by the Commissioner. 

REVENUE ACT OF 1926. 

Authority to reexamine and redetermine tax liability. (See Ct. D. 263, page 208. ) 

SECTIONS 273 AND 274. — DEFICIENCY IN TAX. 
ARTzcr. E 1232: Assessment of a deficiency. 

REVENUE ACT OF 1926. 

IX — 40-4790 
6. C. il. 8521 

Where the return filed by the taxpayer for 1922 was neither signed nor acknowledged, a 60-day deficiency notice for 1022 may be issued at the present time, even thou h a deficiency notice was mailed to the taxpayer for the years 1921 to 1926, inclusive. in which no change of tax liability was shown for 1922. 

An opinion is requested whether a 60-day deficiency notice for the taxable year 1922 may be issued at the present time under the follow- 
ing circumstances: 

A return was filed by the taxpayer for the taxable year 1922 on March 15, 1923, which was neither signed nor aclcnowledged as required by law. Under the Supreme Court's decision in Lucan v. PiPiod Lnmber Co. (281 U. S. , 245; 50 S. Ct. , 297), such a return was not sufhcient to start the running of the statute of limitations 
upon assessment and collection of tax for the taxable year 1922. The question presented is whether a 60-day deficiency notice for the taxable year 1922 may be issued at the present time, in view of the fact that on December 23, 1929, a deficiency notice uas mailed to the taxpayer in accordance with the provisions of sections 274 and 283 of the Revenue Act of 1926, advising the tazpavcr of the cleter- mination of deficiencies for the taxable years 1921. 1923, 19'4, 1925, and 1926. Petition was filed with the Ehoard on Februarv —. 1930, 
ancl the case is now pending. The year 1922 was included in the notice but no chanoe in tax liability u as shown therein. 

Sections 274 ance 283 of the Elevenue Act of 1926, under the pro- visions of which the deficiency notice referred to above was mailed to the taxpayer, provide in subdivision (a) that if the Commis- 
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sioiler determines that there is a deficiency in tax the Commissioner 
is authorized to send notice of such deficiency to the taxpayer by 
registered mail. Where notice of such determination lias been 
mailed to the taxpayer, subdivision (e) of section 274 provides that 
the Board shall have jurisdiction to redetermine the correct amount 
of the deficiency even though the amount so determined is greater 
than the amount of the deficiency, notice of which has been mailed 
to the taxpayer. With exceptions not here material, subdivision (f) 
of section 274 provides that if after the enactment of this Act the 
Commissioner has mailed to the taxpayer notice of a deficiency, as 
provided in subdivision (a), and a petition is filed by the taxpayer, 
the Commissioner shall hav~e no right to determine any additional 
d. eficiency in respect of the same taxable year. Subdivision (g) of 
section 274 provides that the Board in redetermining a def]cieney in 

respect of any tao*, able year shall cons~der such facts icith relation to 
the taxes for other taxable years as may be necessary correctly to re- 

determine the amount of such deficiency„but in so doing shall have 

no jurisdiction to determine whether or not the tax for any other 

tarable years has been overpaid or underpaid. 
As previously noted, the 60-day deficiency notice mailed to the tax- 

payer on December 28, 1929, showed no change in tax liability for 
the taxable year 1922. There was, therefore, no notice of the de- 

termination of a deficiency which would give the Board. of Tax Ap- 

peals jurisdiction with respect to the taxable year 1922. Under 

similar facts it has been so held by the Board in numerous cases. 

(See Union Terminal Elevator Co. v. Commissioner, 14 B. T. A. , 
55. ) 

In view of the foregoing, this ofiice is of the opinion that a 60- 

day deficiency notice to the taxpayer for the year 1922 may be is- 

sued at the present time. 
C. M. CaAREsT, 

general Counsel, Bureau of Interna/ Revenue. 

SECTIONS 277 AND 278. — PERIOD OF LIMITATION UPON 
ASSESSMENT AND COLLECTION OF TAX. 

ARTIOLE 1271: Period of limitation upon assessment 
of tax. 

REVENUE ACT OF 192tI. 

Extension of period of limitation in the case of community 

property returns for 1927. (See Mim. 3815, page 148. ) 

ARTIOLE 1272: Period of limitation upon col- 
lection of tax. 

IX — 28-4692 
Ct. D. 198 

FEDERAL TAXES — COLLECTION — DECISION OF COURT. 

COLLECTION — LIMITATION — GUARANTY. 

Where a taxpayer, to obtai~ time for payment of taxes while 
consideration is given to its claim for abatement, makes a deposit 
in a bank, after the expiration of the statutory period of limitation 
on collection, as a guarantee of the payment of the taxes in contro- 
versy, by virtue of which the bank agrees that it will pay the 
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amount of such taxes upon final determination by the Co&nmis- 
sl«er, and, subsequently, the taxpayer makes payment of the taxes 
and obtains a release of the deposit, the taxpayer can»ot recover 
the amount of such payment made pursuant to the guarantv, 

CDUBT oF CLAIMs 0'F THE UNITED STATES. 

Mascot Oil Co. , 1&&r. , v. Tl&e United States. 

[June 2, 1030. ] 

AMENDED OPINION. 

GI&EEN, Judge, delivered the opinion of the court. 
This action is begun to recover taxes which had been paid after the period 

of limitations had run against their collection. Counsel for plaintiff upports 
its case by the same line of argument that was presented to this court in Oats 
Worsted Mills v. United States (68 C. Cls. , 539 [Ct. D. 151, C. B. IX — 1, 326] 
and Cotl&atn Can Co. v. United States (68 C. Cls. 749 [Ct. D. 176, C. B. 
IX — 1, 343]), in both instances adversely to the plaintiffs therein. In the Oak 
Worsted Mills case, supra, we held that sections 6&07 a»d 611 of the Act of 1928 
prevented a recovery. In the Gotham Can Co. case, supra, we held that section 
1106(a) of the Act of 1026 was of no benefit to the plai»tiff &rhere the taxes 
in question had been collected prior to the time when the revenue bill of 1926 
went into effect unless it was shovvn that the taxes were ove&7&aid. It was 
expresslv stated, however, in thai decision that the court dial not pass on tl&e 

effect of the provision in the revenue bill of 1928 which repealed section 1100(a) 
of the Act of 1026 as of the date of its enactment. In the case at bar, it appears 
that the taxes in controversy were collected after the 1020 Act went into force. 
The decision in the Gotham Can Co. case is therefore not co»irolli» ~ herein 
because it does not determine the construction or effect of . . ection 1100(») 
when the taxes were collected after the period of limitations had expired and 
the 1926 Art was in force. But we do not fi»d it necessary io determine the 
question left open by the Gotham Can Co. case for the r& as»» that the &lefe»&1- 

ant sets up an entirely new and different defense from anything pleaded in 
the two cases cited above an&1 insists that the facts shown in support &&f this 
defense are sufficient by themselves and alone to warrant a judg&nent in its 
favor. 

This defense is that the evidence shows that the plaintiff has made a deposit 
in a bank as a guarantee of the payment of the taxes in controversy when 
finally determined. In consideration of this deposit, the bank advised the 
collector of i»ter»al revenue that it would pay the am&&unt of taxes finally 
determined by the Conunissioner to be due from the plaintiff, th«. -, &Se &vas held 

up until determination had been made, and thereafter when such taxes were 
flnally dctern&ined the plaintiff paid the amount thereof a»d obt&!i»ed a release 
of the deposit. The defendant contends tl&at the principle. 0&id down in the ease 
of t, 'sited States v. Thc John Ito& th Co. (270 U. S. , 370 [Ct. D. 05, C. B. Vill — 1, 
189() in any event prevent the plaintifi' from recovering the refund in contro- 
versy. In that case the Governn&ent brought suit to enforce a bond given by 
the defendant and its surety for the payment of taxes, and the drf«&se was n&ade 

that payment was exacted after the collection of the tax w;&s barred by the 
statute of limitations. The court said that neither the statute of limitations 
nor section 1106(a) of the Revenue Act of 1020 applied to an a&tion upon a 
bond, and the signers of the bond vvere not reliev&&1 from the obligation arising 
out of that instrume»t. The court further said that- 

the taxpaver &vas permitted by a bond temporarily to postp&&ne the 
colleciion and to substitute for his tax liability hi. contract under the bo»d. 
The object of the bond was not only to prevent the immcd:ate collection of the 
tax but also to prev&»t the r»nning of tin&e against the Government. " 

Judgment was acrordin 'ly rr»dered agai»st the taxpayer. 
It is true that in the &"!Sr last cited the bond was iiled prior to tl&e time &vhrn 

the statut& of limitations rxpired and in tl&e inst:&nt case the drposit was made 
in the ba»k a»&1 the guarantv given of pavme»t after the statute had run 
agni»st the collectio» of the tax. We are nevertheless clear that this does not 
alter the situation, and that the principles announced in the John Barth Co. 
roe&, supra, determine the case at bar. In the instant ease. the deposit was 
made and the guaranty given prior to the enactment of the 1026 Act, Conced- 
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ing for the purposes of the argument only that when the 1926 Act was passed, 
section 1106(a) thereof extinguished the liability for taxes collected after the 
statute of limitations had run and enabled a suit to be brought to recover the 
amount paid, it still must be said that the liability existed prior to the enact- 
ment of. that Act. In fact, the passage of section 1106(a) showed that Con- 
gress recognize!1 that the liability did exist. This, as we observed in the Gotham 
Can Co. case, was in pursuance of the well-known principle — so well established 
as to need no citation of authorities — that the statute of limitations or other 
bar against a remedy for the collection of a debt does not extinguish the lia- 
bility therefor. 

As the liability for the tax still existed at the time when the deposit was 
made in the bank for its payment, the contract which the bank made to pay 
whatever amount might finally be determined to be the tax, was !nade upon 
a valid consideration both as to the plaintiff and the bank. The bank did not, 
it is true, pay the tax itself as the agreement provided. The plaintiff paid 
the tax and thereby discharged the liability of the bank. But whether paid 
by plaintiff or the bank, the result was the same. The collection was not made 
on the ground that a tax was due, but!Vas based on a valid contract to pay a 
certain amount when it was determined by the Commissioner. The iax fixed 
the su!n to be paid, but the payment and collection was by virtue of the contract 
and not by reason of the tax liability, and the payment therefore can not be 
recovered by plaintiff. We hardly think it is necessary to cite authorities to 
show that the moral obligation to pay a valid debt is sufficient legal considera- 
tion for a subsequent new promi, e to pay if made either before or after the bar 
of. the statute has become complete, and that the new promise based upon such 
!»oral obligation is binding upon the debtor and may be shown in avoidance 
of ihe statute of limitations. But see the nu»!erous decisions, both State and 
Federal, listed on this point under section 669, page 1099, of 87 Corpus Juris. 

Counsel for plaintiff urge that the waiver which was executed the day follow- 
ing that on which the deposit was made in the banlr. is inval!d, first, because it 
was executed after the statute of limitations had run, and, second, because it 
was so restricted by its terms as»ot to apply to the conditions in the case at 
bar. But these matters do not !!ffect defendant's right to retain the money 
paid pursuant to the guaranty. AVhile we have no necessity for considering 
them, it might be said that in the case of Charles K. Stange v. United States 
(68 C. Cls. , 898 [Ct. D. 188, C. B. VIII — 2, 268]) we held that a waiver was not 
invalid simply for the reason that it was executed after the expiration of the 
period of limitations. 

IVithout considering the other questions arising in the case, we hold that by 
reason of the deposit and guaranty the plaintiiT is not entitled to recover herein 
and it is ordered that its petition be dismissed. 

ARTIcLE 1272: Period of limitation upon col- 
lection of tax. 

IX — 20 — 4705 
Ct. D. 201 

INCOIII'. TAX — REVENUE ACT OY 1926 — DECISION OE COURT. 

ASSESSMENT — COLLECTION — WAIVER — ASSESSMENT PRIOR TO WAIVER. 

A consent by a taxpayer to waive the statute of limitation on 
the assessment of a tax contemplates also the collection of the tax 
and waives the bar of the statute as to the collection thereof, 
although the waiver was given after the tax was assessed. 

COURT OF CLAIMS OF THE UNITED STATER. 

Roy d. Titcomb, Inc. , v. The United States. 

[April 7, 1980. ] 

OPINION. 

L!TTLETov, Judge, delivered the opinion of the court. 
This is a suit to recover $5, 720. 42, corporation income and profits tax, and 

$781. 2o, interest thereon, paid in July and August, 1926. The basis of plaintiff's 
claim is that the tax and interest were paid after the expiration of thc period 
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of limitation for their collection. The defendant insists that under sections 607 
and 611 of the Revenue Act of 1928 no recovery can be had. 

We think the claim of plaintiff, that the tax was barred at the time it was 
collected, is without merit. Plaintiff argues that at the time the written con- 
sent was entered into between it and the Co&nmissioner»n June 7, I!&24, the 
statute of limitation of five years had expired and that this consent did not 
operate to give the Commissioner any right to assess and collect any further 
tax; that, for a like reason, the written consent entered into on November 20, 
1925, gave the Commissioner no right in respect of the tax and interest in ques- 
tion. Plaintiff further contends that in any event the written consents waived 
the statute of limitation only as to the time within which the Commissioner 
might make assessment of tax and, therefore, gave him no right to collect. 
The statutory period of limitation of five years relating to taxes for the vear 
1918 had not expired on June 7, 1924, for the reason that the return required 
by the statute was filed on June 16, 1919, the tentative return, which was filed 
on March 28, 1919, not having set in motion the statute of limitation. (Plor- 
sl&eim Bros. Dr&ppoods Co. , Ltd. , v. United, States, 280 U. S. , 453, decided February 
24. 1930 [Ct, D. 107, C. B. IX — 1, 200], ) 

The first consent of June 7, 1924, did not provide any definite expiration 
date, but, in view of the second consent on November 20, 1925, this is unimpor- 
tant. (Pictorial Printing Co. , 12 B. T. A. , 1407; Greplocic IIills v. Commissioner 
of Internal Revenue, 31 Fed. (2d), 65 [Ct. D. 98, C. B. VIII — 2. 253]. ) 

The facts show that the assessment was made on Jiarch 13, 1924, and on 
March 27, 1924, nearly three months before the 5-vear statute of limitation 
had expired, plaintitf filed a claim for the abatement of the entire additional 
assessment. 

We are of opinion that a consent extending the time for assessment of taxes 
likewise extended the time for collection of such tax. (IVatt d Holmes Ha&d- 
ware Co. , 8 B. T. A. , 872; Sunshi&se Cloal; c6 Suit Co. , 10 B. T. A. , 971; B. P. 
Brown &4 Sons Lumber Co. v. Commissioner of Internal Rere»ac, C. C. X. 6th 
Cir. ; par. 068, vol. 1, 1930 P. H. Fed. Tax Service. ) It is ev, "dent that at the 
time the consent of June 7, 1924, was entered into between the plaintiff and 
the Commissioner, it was intended that the time for collection should be 
extended, because the tax had already been a»sea»ed and plaintiff'» claim for 
the abatement thereof was pending before the Commissioner. On the date 
this consent was entered into, only eight days of the 5-year limitation period 
for collection remained, aud it seems evident that the purpose of the plaintiff 
in executing this consent was to be relieved from paying the jeopardy assess- 
ment until its abatement claim could be acted upon and that the purpose of 
the Commissioner in its execution was to enable him to consider and decide 
upon the merits of the abatement claim before enforcing payment. 

After this consent was entered into the Commi»»loner made an examin:&tion 
of plaintiff's records and reduced the assessment $13, 101. 90. It is likewise 
true that the second consent of November 20, 192o, contemplated an extension 
of time for collection because the matter of the claim for abatement had not 
been completely adjusted, since it appears that on October 23, 1920, the Com- 
missioner finally determined the correct tax liability for 1918 to be $10, 201. 01, 
thereupon abating a further sum of $2, 206. 58 of the additional assessment of 
$21, 088. 90 for 1918. Except for the consents the Commissioner would have 
been precluded from collecting any portion of the additional assessment for 
1918 after June 15, 1924. (iVew Yorlc ct Albanp Lighterage Co. v. L»itcd States, 
273 U. S. , 840. ) By these consents, the last of which was in effect at least 
until December 81, 1920, the plaintiff obtained a postponement of the collection 
of the additional assessment for 1918 until its abatement claim was finally 
acted upon and the assessment materially reduced. It would be a vain act 
for the parties to consent to the assessment of a tax that had already been 
assessed within the period of limitation provided by the statute or to consent 
only to an assessment of a tax that could not be collected. 

Con»ents such as we have here must be construed in the light of the condi- 
tions existing at the time thev are entered into and we think under the facts 
shown by the record the parties intended by these consents that the Commis- 
sioner should have the right to collect the tax for 1918 at any time prior to the 
date agreed upon. 

The assessment of the additional tax for 1918 appears to have been a jeopardy 
assessment without full compliance with the provisions nf section 250 of the 
Revenue Act of 1921, tnnsmuch ss the plaintiff was permitted tn file an abate- 
ment claim which was con»i&lered in connection with a more thorough exami- 
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nation by the Commissioner. The Commissioner did not make his final deter- 
inatiou in respect of the tax liability of plaintift until October 28, 1926, when 

hc finally decided the plaintiff's claim for abatement. In cases such as this, 
where the assessment was made prior to June 2, 1924, the date of the enactment 
of. the Revenue Act of 1924, and an abatement claim was tiled which the Com- 

missioner considered and finally decided after the enactment of the Revenue 

Act of 1924, the Board of Tax Appeals had jurisdictio~ of a petition by the 
taxpayer to coutest the correctness of the Commissioner's decision. Josepb, 
Garncou Co. (1 B. 'l'. A. , 75), Terminal XVinc Co. (1 B. T. A, 698), and section 

288(e) of the Revenue Act of 1926 specifically provided for such proceeding. 
In those cases the Board of Tax Appeals held that when the Commissioner 
made a jeopardy assessment he had not "determined that any assessment 
should be made" within the meaning of section 280 of the Revenue Act of 1924 
until he finally decided the claim for abatement. The case of W. P. Brouzn d 
Sons Lumber Co. v. Comrnissioncr, supra, afilrming the decision of the Board 
of Tax Appeals, is of similar import. 

Plaintiff contends that the language of the consent of November, 1925, 
with reference to the mailiug of the notice and the appeal to the United 
States Board of Tax Appeals shows conclusively that it had no reference 
to the assessment which had been made but only to a further assessment. 
IVe think this argument is without merit, inasmuch as the plaintiff had a 
right to appeal to the Board of Tax Appeals from the Commissioner's deci- 
sion upon its abatement claim. By this consent the pla'. ntiff evidently con- 

templated that it might take the case to the Board in the event that the 
Commissioner's decision upon its abatement claim should not be satisfactory. 
There is no indication in this case that the parties anticipated any further 
assessment for 191S, but, on the contrary, they had in mind the Commis- 
sioner's decision making final the jeopardy assessment that had already been 

made, which decision did not occur until October, 1926. At the time both 
consents were entered into the parties were endeavoring to ascertain whether 
the assessment of the additional tax for 1918, which had already been made, 
was correct and what portion. if any thereof, should be paid by the tax- 
payer. The case of Peerless Paper Boa 3fanufaoturing Co. v. Routzabn (22 
I ed. (2d), 459), cited by plaintiff, is not in point. The court did not decide 
the question presented in this case. The consent there involved related to 
1917 and expired by limitation under the Commissioner's ruling on April 1, 
1924. Since the credit which was in question was not made until after that 
date, the court held that the 1917 tax v. as barred and that the credit was 
unlawful. Neither does the decision of the United States Board of Tax 
Appeals in Luntborn ct al, . (18 B. T. A. , 177) support plaintiff's contention. 
In that case, the Board held that the consent in the case of Arthur H. 
Lamborn extending the time for assessruent and collection expired on June 
10, 1925, and the Commissioner's determination v-as not made until October 
19, 1925. 

It might be argued that the provisions of section 278(e)2 of the Revenue 
Act of 1924 and the decision in Russell v. United States (278 U. S. , 181 [T. D. 
4260, C. B. VIII — 1, 200]) had reference only to assessments completely per- 
fected before tune 2, 1924; that it was not intended to apply subdivision 
(e) (2) to jeopardv assessments prior to that date but not completed by due 
consideration and decision by the Commissioner until after tune 2, 1924, in 
which case the Board of Tax Appeals had jurisdiction to review the Com- 
missioner's decision. However, it is not necessary for us to consider this 
question. Under the provisions of the consent of November 20, 1925, the 
Commissioner had until March 1, 1927, which was 60 days a. fter December 
81, 1920, within which to collect the amount of the additional assessment 
for 1918 finally determined to be due. Since the amount of $5, 720. 42, which 
was the balance of the assessment in excess of the amount discharged bV 

abatement and credit, was collected on July 8 and August 7, 1920, the plain- 
tiff is not entitled to recover. 

In view of our conclusion that the tax was not barred at the time it was 
collected, it is not necessary to pass upon the plaintiff's claim made in argu- 
ment that since the tax was paid after February 26, 1920, section 1106(a) 
of the Revenue Act of 1920 had extinguished any liability therefor and that 
section 012 of the Revenue Act of 1928, repealing section 1106 of the Revenue 
Act of 1920, could not revive a liability for the tax. 

The petition must be dismissed, and it is so ordered. 



247 

ARTI«E 1272: Period of limitation upon col- 
lection of tax. 

REVENUE ACT OF 1929. 
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IX — 30 — 4718 
6. C. II. 8243 

Deficiencies in income tax for 1920 and 1922 were iluly assessed 
against the taxpayer on December 27, 1923, and on ilfay 27, 1926, a 
60-day defiiciency letter was mailed to him with respect to his tax 
liability for those years. On July 19, 1926, the taxpayer filed a 
petition with the Board of Tax Alqieals, anil on April 19, 1929, 
a stipulation was entered into in regard to the deficiencies due. 
On April 25, 1929, the Board entered its order of redetermination 
showing the correct deficiencies. The period of limitation upon 
collection of the tax for 1920 and 1922 had not expired prior to 
the enactment of the Revenue Act of 1926. 

Held, that the collection of the outstanding taxes will not become 
barred until January, 1933. AVhcre a 60-day letter is niailed to a 
taxpayer and a petition is filed with the Board of Tax Appeals in 
accordance with the Revenue Act of 1926, and the running of the 
statute of limitations is not pleaded by the taxpayer before the 
Board, the taxpayer can not successfully resist collection of the 
amount determined by the Board after the Board's decision has 
become final, on the ground that the period of liniitation upon 
collection of the tax in question had expired prior to the mailing 
of the 60-day deficiency letter by the Commissioner. 

The opinion of this once has been requested as to whether collec- 
tion of outstanding deficiencies in tax for 1920 and 1922 against A, 
the taxpayer, may be enforced at, this time. 

Deficiencies for 1MO and 1922 were assessed against the taxpayer 
in the respective amounts of 1. 03m dollars and 32. 40m dollars, the 
assessment list being signed by the Commissioner on December 27, 
1923. A 60-day letter was mailed to the taxpayer under date of May~ 

27, 1M6, with respect to the taxpayer's tax liability for the years 
under consideration. On July 19, 1926, the taxpayer filed a petition 
with the Board of Tax Appeals. On April 19, 1929, a stipulation 
was entered into before the Board in which it was agreed that the 
deficiencies due for 1920 and 1922 ivere in the amounts of 3. 84m 

dollars and . 23m dollars, respectively. This stipulation f'urther 
recited: 

It is understood and agreed that the Commissioner may a. «. ess anil collect 
the foregoing deficiencies immediately upon the issuance by the Board of its 
order of redetermination without regard to the restrictions, if any, contained 
in section 274(a) of the Revenue Act of 1926 or section 272(a) of the Revenue 
Act of 1928. 

On April 25, 1M9, the Board entered its order of redetermination 
showing the correct deficiencies to be in the amounts set forth in the 
above-mentioned stipulation. Following the Board's order there was 
issued a certificate of overassessment for 1922 reducing the tax as- 
sesseil for that year to accord with the Board's order, It is this 
reduced assessment and the deficiency assessed for the year 1MO in 
the sum of 1. 03z dollars which are now outstanding and ivith respect 
to which an opinion is requested. 

The assessments for 1920 and 1922 were made on December 27, 
1923, and were timely. Thc return for the year 1920 ivas filed sub- 

sequent to February 27, 1921; consequently, the o-year period of 
limitation upon collection prescribed by the Revenue, Act of 1921 
had not expired prior to Feb& uary 26, 1M6 the ilute of the enactment, 

of the Revenue Act of 1926. The return )or the year 1922 was filed 
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in March, 1928. Therefore, the 4-year period of limitation upon 
collection of 1922 taxes had not expired prior to the enactment of 
the Revenue Act of 1926. Under such circumstances collection could 
have been made in any event with respect to both years at any time 
within six years after assessment, or unti' December 27, 1929. (See 
subdivisions (d) and (e) of section 278, Revenue Act of 1926. ) 

Section 277(b) of the Revenue Act of 1926 provides as follows: 

The running of the statute of limitations provided in this section or in 
section 278 on the making of assessments and the beginning of distraint or a 
proceeding in court for collection, in respect of any deficiency, shall (after the 
mailing of a notice under subdivision (a) of section 274) be suspended for 
the period during which the Commissioner is prohibited from making the 
assessment or beginning distraint or a proceeding in court, and for 60 days 
thereafter. 

The 60-day letter was mailed to the taxpayer on May 27, 1926, and 
the running of the statute of limitations upon the collection of the 
taxes in question was suspended for the period during which the 
Commissioner was prohibited from collecting such taxes and for 60 

days thereafter. It was approximately 2 years and 11 months after 
the mailing of the 60-day letter before the Board entered its order 
of rcdetermination, and, therefore, the running of the statute of 
limitations was suspended for a period of approximately 8 years and 
1 month. As the period of 6 years after assessment was extended in 
accordance with the provisions of section 277(b), quoted above, col- 
lection of the deficiencies in tax assessed in December, 1928, will not 
become barred until January, 1988. 

The conclusion reaclied herein, that collection of the outstanding 
taxes referred to is not barred by the statute of limitations, is based 
upon the fact that the period of limitation upon collection had not 
expired prior to the enactment of the Revenue Act of 1926 and the 
running of the statute of limitations was suspended for the period 
during which the Commissioner was prohibited from collecting the 
taxes and for 60 days thereafter. There is another reason, however, 
why collection is not barred. Where a. 60-day letter is mailed to a 
taxpayer and a petition is filed by the taxpayer with the Board of 
Tax Appeals in accordance with the provisions of the Revenue Act of 
1926, and the running of the statute of limitations is not pleaded 
by the taxpayer befo~re the Board, the taxpayer can not success- 
fully resist collection of the amount determined by the Board after 
the Board's decision has become final, on the ground that the period 
of limitation upon collection of the tax in question had expired 
prior to the mailing of the 60-day deficiency letter by the Commis- 
sioner. As stated above, the taxpayer in the instant case filed his 
petition with the Board of Tax Appeals on July 19, 1926; the Board's 
order of redetermination was based upon the stipulation entered 
into by the taxpayer and the Commissioner; and the taxpayer did 
not file any petition for the review of the Board's decision. The 
taxpayer is therefore bound by the Board's decision& which has 
become final. 

C. M. CHAREST) 
General Coun8el, Bureau of Infernal Revenue. 
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ARTIcLE 1279: Period of limitation upon col- 
lection of tax. 

IX — M — 4(85 
Ct. D. 916 

INCOME T4X — REVENI Z ACT OF 1926 — DECISION OF COURT. 

AssEssMENT — CoLLEcTIoN — WAIVEB — AssEsshf EST PBIOB To WAIvEB. 
A consent by a taxpayer extending the period of limitation on 

the assessment of a tax contemplates also the collection of the tax 
and extends the period of limitation on the collection thereof, 
although the consent was given after the tax Ivas assessed. 

DISTBICT COIIBT OF THE UNITED STATES POB THE WESTEBN DISTBICT OP 
PENNSYLVANIA. 

Washimgton Coal d Coke Co. , a Corporation, plaintiff, v. D. It. Ifetner, Collector 
of Inte(v(al Itevenae for the Twenty-third District of Pennsylvania, de- 
fendant. 

[June 16, 1930. ] 

OPINION. 

MoVIoAB, J. : This is an action in assumpsit to recover $142, 561. 4S, taxes 
alleged to have been illegally collected from plaintiff by defendant, together with 
interest thereon. Jury trial was waived and the facts were nearly all agreed 
upon. The court finds the following findings of fact and conclusions of law: 

1, The plaintiff at all times hereinafter mentioned was and is a domestic 
corporation, organized and existing under the laws of the State of Pennsylvania, 
maintaining its office and principal place of business in the borough of Dawson, 
in said State. 

2. D. B, Heiner, the defendant, is, and ever since on or about the 1st day of 
August, 1921, has been, the duly commissioned, qualified, and acting collector 
of internal revenue in and for the twenty-third district of Pennsylvania. 

3. On or about the 15th dav of 5Tareh, 1919, the plaintiff filed with the then 
collector of internal revenue in and for the said twenty-third district of Penn- 
sylvania, without fraud or willful error, its tentative consolidated income, 
war-profits, and excess-profits tax return for the calendar year 1918, and on 
June 16, 1919, filed, without fraud or willful error, its final consolfdated return 
for said year, sho~ing an a gregate tax liability, computed on the basis of the 
net income set forth in said return, of $1, 73S, S79. 51. Attached to said return 
was an addendum eaptioned "Petition of the Washington Coal 8-. Coke Co. for 
assessment under the provisions of section 32S of the Revenue Act of 191S, " 
which set forth the facts and circumstances which the plaintiiT alleged entitled 
it to the benefits of section 328 of the Revenue Act of 191S. 

4. On or about September 3, 1919, the Commissioner assessed a. ainst the 
plaintiff as income, war-proflts, and excess-profits taxes for the calendar year 
191$, the total aggregate amount of tax as computed on the net income set forth 
fn the above-mentioned final return, to wit, the said sum of $1, 73$, 879. ol. 

5. The plaintiff paid under protest to the then collector of internal revenue in 
and for said twenty-third district of Pennsylvania, income, war-profits, and 
excess-profits taxes amounting to $1, 492, 967. 16, itemized as follows: 

Date. 
Mar. 17, 1919 
June 17, 1919 
Sept. 15, 1919 
Dec. 12, 1919 

Amount. 
$40S, 278. 42 
338, 205. 16 
373, 561. 40 
372, 922. 1$ 

Total 1, 492, 967. 16 
The amount of excess and war profits tax paid equaled 50 per cent of the 

plaintiff's net income for 1918. 
6. On or about January 17, 1924, the plafntfiT was advised by the Commis- 

sioner that an audit of its return by his office resulted in an overassessment of 
85942' — 3l 17 
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$1, 738. 879. 51 
36, 932. 47 

$60, 062. 01 for the calendar year 1918. He issued a certificate of overassess- 

ment for this amount and transmitted it to the defendant, who, on or about 

July 24, 1924, abated this amount of the 1918 tax. 
7. On or about March 28, 1924, the Commissioner determined that plaintiff 

had overpaid its 1919 income and profits taxes in the amount of $8, 703. 06. The 
Commissioner accordingly issued a certificate of overassessment for that 
amount. On or about July 7, 1924, the defendant credited the said overpay- 

ment against the outstanding a. ssessment of 1918 tax. 
8. On or about June 14, 1926, the plaintiff was notified by the Commissioner 

that its tax liability for 1S18 had been further reduced by the amount of 

$80, 221. 44. The Commissioner accordingly issued a certificate of overassess. 

ment for that amount, which he transmitted to the defendant, who in turn 

abated this additional amount of 1918 tax. 
9. On or about June 14, 1926, the plaintiff was notified by the Commissioner 

that it had overpaid its tax for 1919 in the further sum of $7, 743. 81. The 

Commissioner issued a certificate of overassessment and transmitted it to the 

defendant, who in turn credited this overpayment on or about October 15, 1926, 

against the outstanding balance of 1918 tax. 
10. On June 28, 1926, the plaintiff paid to the defendant under protest the 

balance of the tax outstanding on its books for 1918, to wit, $89, 182. 03. 

11. On November 13, 1926, pursuant to notice and demand from the defend- 

ant, the plaintiff paid under protest interest in the amount of $36, 932. 47 on the 

above stated balance of tax for 1918. 
12. The following is a summary of the assessments, collections, credits 

applied, and abatements: 

Sept. 3, 1919. Original assessment 
Nov. 13, 1926. Interest assessment 

Total assessment 
Mar, 17, 1919. Paid 
June 17, 1919. Paid 
Sept. 15, 1919. Paid 
Dec. 12, 1919. Paid 
July 24, 1924. Abated 
July 7, 1924. 1919 credit applied 
Oct. 15, 1926. Abated 
Oct. 15, 1926. Credit appl'led 
June 28, 1926. Paid 
Nov. 13, 1926. Interest paid 

1, 775, 811. 98 
$408, 278. 42 

338, 205. 16 
373, 561. 40 
372, 922. 18 
60, oe2. 01 

8, 703. 06 
80, 221. 44 

7, 743. 81 
89, 182. 03 
36, 932. 47 

1 775 811 98 

13. The Commissioner reduced invested capital for 1918 by the sum of 

$97, 004. 76 by assuming a tentative income, excess, and war profits tax, pro- 

rating it to the dates of payment of dividends, and deducting such assumed 

pro rata accrual from tentative pro rata earnings in order to determine the 

amount of earnings available for dividends. By this method the plaintift's tax 

liability was increased in the sum of $6, 829. 14, with interest thereon of $2, 881. 90, 

or a total of $9, 711. 04. 
14. On or about July 5, 1928, the plaintiff filed with the Commissioner, on the 

form prescribed by him for that purpose, written claim for the refund of 

$6, 82S. 14, with interest, on the ground that the collection thereof by the defend- 

ant was erroneous, illegal, and void, and specified therein that the Commissioner 

had erroneously reduced invested capital for 1918 by the amount of $97, 004. 76, 

by applying a tentative tax for 1918 against current earnings, thus reducing 

current earnings available for dividends. Under Commissioner v. Pittsburgh 

Knife &f Forge Co. (30 Fed. (2d), 522), defendant concedes that plaintiff is en- 

titled to recover said $9, 711. 04, with interest on $6, 82&. 14 from June 28, 1926, 

and on $2, 881. 90 from November 13, 1926, as provided by law. 

16. On or about May 24, 1928, the plaintift filed with the Commissioner, on 

the form prescribed by him for that purpose, written claim for the refund of 

$133, 858. 42, v ith interest, on the ground that the collection thereof by the de- 

fendant was erroneous, illegal, and void, and specified therein that the tax was 

not due and owing to the United States, because at the time of the collection the 

time in which to collect said tax had long since expired and that the tax had 

been extinguished. Although more than six months had expired since the claim 

was filed, the Commissioner has neither allowed nor rejected said claim. 
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17. On February 7, 1924, plaintiff and the Commissioner of Internal Revenue 
entered into an agreement in writing, knoivn as an income and profits tax waiver 
for 1918, on Form 672 M, reading as follows: 

FEBBUABT 2, 1924. 
(Date) 

INCOME AND PROFITS TAX WAIVER. 

In pursuance of the provisions of subdivision (d) of section 250 of the 
Revenue Act of 1921, Washington Coal dj: Coke Co. of Dawson, Pa. , and the 
Commissioner of Internal Revenue, hereby consent to a determination, assess- 
ment, and collection of the amount of income, excess-profits, or war-profits 
taxes due under any return made by or on behalf of said company for the 
year 1918 under the Revenue Act of 1921, or under prior income, excess-profits, 
or war-profits tax Acts, or under section 38 of the Act entitled "An Act to 
provide revenue, equalize duties, and encourage the industries of the United 
States, and for other purposes, " approved August 5, 1909. This waiver is 
effective until March 15, 1925. 

WASHINGTON COAL ted COKE Co. 
Taz payer. 

By M. E. STRAwN, Vice President. 
Attest: 

Jos. H. STRAwN, 
8eoretary and Treasurer. 

[SEAL. ] D. B. HEINER, 
Commtissi oner s. a. 

18. Defendant forwarded the plaintiff's claim for special assessment to the 
Commissioner of Internal Revenue in due course. The defendant did not 
collect the onf. standing unpaid assessment until after the plaintiff's claim 
for special assessment had been finally acted upon by the Commissioner of 
Internal Revenue. The Commissioner advised the plaintif under date of 
April 16, 1925, that its claim for special assessment had been denied. The 
Commissioner notified plaintif of his final determination of plaintiff's income, 
war-profits, and excess-profits tax liability under date of June 14, 1926, in 
which plaintiff's request for reconsideration of its claim for special assessment 
was denied. The Commissioner's flnal determination had been preceded by 
an examination of plaintif's books by a revenue agent in 1928, and by con- 
sideration of briefs filed by plaintiff' setting forth why the net income reported 
on fts return for 1918 was in excess of its statutory net income, and why its 
invested capital should be inrreased, or special assessment should be granted. 
Numerous conferences were held, beginning in 1921, between duly authorized 
representatives of the plaintiff' and the Commissioner, the last of such con- 
ferences being held on January 28, 1926. 

The Commissioner denied plaintiff's request for special assessment, but 
allowed plaintif's contentions on other particulars in part, resulting in the 
abatement of tax enumerated in the stipulation of' agreed facts. 

CONCLUSIONS OF LAW. 

1. Plaintiff is entitled to recover $9, 711. 04, with interest on $6, 829. 14 from 
June 28, 1926, and on $2, 881. 90 from November 13, 1926, being that part of 
plaintiff's claim alleged in paragraph 14 of the statement of claim. 

2. Plnintiff is not entitled to recover anything except as set forth in con- 
clusion 1. 

3. The word "assessment" as used in the agreement of December 7, 1925, 
includes " collection. " 

OPINION. 

MCVIOAR, J. : On June 16, 1910, plaintiff flled fts final return of income, war 
and excess profits for the calendar year 1918, showing tax liability of 
$1, 738, 879. 51. On September 3, 1919, the Commissioner made assessment 
against plaintiff for the amount shown on its return. On July 16, 1924, with- 
out any agreement extending time, the then existing statute of limitations 
would have prevented the collection of any tnx from plaintiff for the year 
1918, remaining unpaid. By two agreements, dated February 7, 1024, and 
January 5, 1925, the time for assessment nnd collection of taxes against plain- 
tif was extended until March 15, 1026. On December 7, 1025, the time for 
making assessment wns extended until December 81, 1926. On June 28 and 
November 13, 1026, plaintiff, after notfrr from the Commissioner, and under 
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protest, paid defendant the balance of the tax assessed, with interest, amount. 

ing to $126, 114. 50, If the agreement of December 5, 1925, did not extend 

the time for collection from Siarch 15, 1926, to December 31, 1926, the taxes 

paid were illegally collected from plaintiff and it would be entitled to recover 

the same with interest. If the agreement included collection, plaintiff would 

not be entitled to recover. Does the word "assessment" include "collection "7 

The language of the agreement is: 
" INcoME ANn PROFITs Txx WAIvER FoR TAxABLE YEARs ENDED PBIos To 

J~Nuaav 1, 1922. 
"Dzozmnm 7, 1925. 

"In pursuance of the provisions of existing internal revenue laws Washington 

Coal A Coke Co. , a taxpayer of Dawson, Pa. , and the Commissioner of Internal 

Revenue hereby waive the time prescribed by law for making any assessment 

of the amount of income, excess-profits, or war-profits taxes due under any 

return made by or on behalf of said taxpayer for the year 1918 under existing 

Revenue Acts, or under prior Revenue Acts. 
"This waiver of the time for making any assessment as aforesaid shall 

remain in effect until December 31, 1926. " 
The word "assess" or "assessment" has different meanings. It is admitted 

that such words in the present agreement would include the right to collect 

a tax assessed subsequent to the date thereof. It conferred the right to 

reassess, add to, or reduce the assessment made (which was done in this case). 

In the taxing Acts it is frequently used as conveying the right of collection. 

In Stage v. Urvlted, States (C. C. H. Tax 8ervice, 1929, Vol. III, p. 8865 [Ct. D. 

138, C. B. VIII — 2, 268]) the Court of Claims, in an opinion by Judge Green, 

held that the word "assess" was broad enough to include "collect, " saying: 

"It should be said also that the words ' assess ' and ' assessment, ' when used 

with reference to taxes, often include the collection thereof as a necessary 

sequence. In fact, the term 'assess' is used at times to include all the steps 

involved in imposing a tax on property (Aloe+ v. AfoXay, 120 Cal. SS2), and 

' to assess ' often means to levy a tax (see cases cited under note 76, 5 C. J. , 813), 

the two words being used with practically the same meaning (idem, 76(b)), 

and the words 'to levy' always include the collection of a tax. The same 

rule applies to the word ' assessment, ' and the parties evidently intended that 

the word ' assessment' should also cover the collection of the tax. 
"For the reasons stated above, we think that the waiver removed the bar 

of the statute of limitations not only as to assessment but as to collection of 

the tax. " 
With what intent did the parties use the word "assessment" in the contract 

of. December 7, 19257 The acts of the parties in pursuance thereof is the 

strongest evidence of their intention. This is a well-established, universal 

rule for the interpretation of contracts where the meaning is doubtful. There 

is no evidence that the Commissioner at any time indicated that an additional 

assessment might be made. On the contrary, he notified plaintiff on January 

17, 1924, that its assessment had been reduced $6, 062. 01, and on June 14, 1926, 

which was subsequent to the agreement under consideration, that the assess- 

ment had been further reduced $80, 221. 44. On June 14, 1926, the Commissioner 

notified plaintiff that he had finally determined the amount of its tax, that its 

application for reconsideration of its petition for special assessment had been 

denied. Conferences between the parties extended over many years, the last 

being January 28, 1926. Plaintiff made no claim for abatement and no claim 

for a refund was made until May 24, 1928. These facts are rather persuasive 

that the parties intended the word "assessment" in their contract of. December 

7, 1925, to include the word "collect. " 
Parties are not ordinarily inclined to do vain things. There being no attempt 

or intent on the part of the Commissioner to add to plaintiff's assessment, it 

would have been a vain thing to make an agreement granting a privilege which 

there was no intention to use. On the other hand, plaintiff, no doubt, hoped 

to' have its assessment reduced by virtue of its petition for a special assessment 

or otherwise, and in the meantime did not desire to pay th'e balance of tax 

assessed and, therefore, waived assessment, intending also thereby to waive 

collection of the tax, which had been assessed. A closely analogous case is 

that of Roy ck Titcomb, Inc. , v. United States (C. C. H. Tax Service, 1930, Vol 

III, p. 8537 [see Ct. D. 201, on page 244]). In this case the Court of Claims 

had befo're it these facts: A jeopardy assessment for 1918 made on March S, 
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1924, within the 5-vear period prescribed by the Act of 1921. On June 7, 1924, 
an unlimited assessment waiver was given. On November 20, 1925, another 
assessment waiver was given extending the time until December Sl, 192B. The 
court held that collections mage in July and August, 192B, were not barred and 
consequently the taxpayer could not recover, saying: 

u We are of opinion that a consent extending the time for assessment of 
taxes likewise extended the time for collection of such tax. (B att «4 Holmes 
Hard&oare Co. , 8 B. T. A. , 372; Sunshine CIoalo «4 Suit Co. , 10 B. T. A. , 971; 
W. P. Rr ourn «5 Son» Lumber Co. v. Commiasioner of Internal Revenue, C. C. A. 
Bth Cir. , par. 66S, Vol. I, 1930, P. H. Fed. Tax Service. ) It is evident that at 
the time the consent of June 7, 1924, was entered into between the plaintiff 
and the Commissioner, it was intended that the time for collection should be 
extended, because the tax had already been assessed and plaintiff's claim for 
the abatement thereof was pending before the Commissioner. On the date 
this consent was entered into, only eight days of the 5-year limitation period 
for collection remained, and it seems evident that the purpose of the plaintiff 
in executing this consent was to be relieved from paying the jeopardy assess- 
ment until its abatement claim could be acted upon and that the purpose of 
the Co&nmissioner in its execution was to enable him to consider and decide 
upon the merits of the abatement claim before enforcing payment. 

By these consents the last of which was in effect at least until 
December Sl, 1926, the plaintik obtained a postponement of the collection of 
the additional assessment for 1918 until its abateroent claim was iinally acted 
upon aud the assessment materially reduced. It would be a vain act for the 
parties to consent to the assessment of a tax that had already been assessed 
within the period of limitation provided by the statute, or to consent only to 
an assessment of a tax that could not be collected. 

"Consents such as we have here must be construed ln the light of the condi- 
tions existing at the time they are entered into and we think under the facts 
shown by the record the parties intended by these consents that the Commis- 
sioner should have the right to collect the tax for 191S at any time prior to 
the date agreed upon. 

There is no indication in this case that the parties anticipated 
any further assessment for 1918, but, on the contrary, they had in mind the 
Commissioner's decision making ilnal the jeopardy assessment that had already 
been made, which decision did not occur until October, 1926. At the time both 
consents were entered into the parties were endeavoring to ascertain whether 
the assessment of the additional tax for 1918, which had already been made, 
was correct and what portion, if any thereof, should be paid by the 
taxpayer. 

For the reasons given I conclude that the agreement of December 7, 1925, 
extended the time for collection until December Sl, 1926, and, therefore, that 
the statute of limitations was not a bar at the time the taxes were paid. 

Let an order directing the entry of judgment in accordance with the findings 
of fact, conclusions of law, and this opinion be submitted. 

SECTION 280. — CLAIMS AGAINST TRANS- 
FERRED ASSETS. 

ARTiczE 1291: Claims in cases of transferred 
assets. 

(Also Section 1001. ) 

IX — 30-4719 
Ct. D. 211 

INCOME TAX — REVENUE ACT OF 1926 — DECISION OF COURT. 

1. T~NSFEREH — RIQHT To REvIEw OE L~ILITY. 
A transferee is a "taxpayer" within the meaning of sections 274 

and 1001 oi' the Revenue Act of 1926 and has the right to a revievr 
by the Boa'rd of Tax Appeals and by the Circuit Court of Appeals 
of his liability, as determined under section 280 of that Act. 

2. TRANSFEREE — LI&IDILITx UNDER SEGTloN 280 — CONRTITUTIoNAIITx, 
Section 280 of the Revenue Act of 192B relative to the 11abQity 

of a transferee for a tax is constitutional, 
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8. TaaNSFEREE — Ex TENT 'oF LIABILITY, 

A transferee is liable under section 280 of the Revenue Act of 
1926 for the unpaid tax of the transferor to the extent of the distri- 

bution made to him, even though proceedings have not been insti- 

tuted against other transferees. 

4. DEcisioN AFFIRMED. 

The decision of the Board of Tax Appeals (15 B. T. A. , 1218) 
aifirmed. 

UNITED STATEs CIRcUIT CoURT oF APPEELs FoR TIIE SEcoND CIBcUIT. 

cknteie G. Pftillips ct al. , es Executors of the Estate of I. L. Phill~pa, decease@, v. 
Oomtnissioner of Internal Revenue. 

Appeal from an order, of the United States Board of Tax &ppeals. 

Before ANTON, Sw+N, and AIIoIIsTIIs N. HaND, Circuit Judges. 

[June 9, 1980. ] 
OPINION. 

This proceeding involves deficiencies in income and profits taxes for the years 

1918 and 1919, which the Commissioner of. Internal Revenue assessed against a 

dissolved corporation and proposes to assess against a former stockholder of 

said corporation, who received on distribution of the corporate assets liquidat- 

ing dividends larger than the amount of said deficiency taxes. The proposed 

assessment having been confirmed by an order of the Board of Tax Appeals, 

the executors of said stockholder, deceased, have petitioned for review. 

Aifirmed. 
The findings of fact and opinion of the Board appear in 15 B. T. A. , 1218. 

The facts were stipulated. In September, 1919, Coombe Garment Co. , a Penn- 

sylvania corporation, was dissolved, ancl all its property was distributed among 

its 11 stockholders in proportion to their respective holdings. Prior thereto 

the corporation had filed its returns and paid the taxes therein indicated for the 

calendar years 1918 and 1919. Subsequently a deficiency tax for each of said 

years was assessed against the corporation, and on June 16, 1926, the Commis- 

sioner notified I. L. Phillips, a former stockholder, that he proposed to assess 

against him as a "transferee" the entire amount of said dehciency taxes, pur- 

suant to the provisions of section 280 of the Revenue Act of 1926 (44 Stat. , 61; 
26 U. S. C. A. , sec. 1069). Said Phillips had received as liquidating dividends 

more than the amount of said taxes. No proceeding was initiated by the Com- 

missioner to assess or collect from any other stockholder. The executors of 

thc estate of I. L. Phillips, deceased, petitioned the Board of Tax Appeals for 

a redetermination, but the Board confirmed the Commissioner's action. 

SwaN, Circuit Judge: The appellants first challenge the constitutionality of 

section 280 of the Revenue Act of 1926; and, secondly, assert that, even if it be 

constitutional, their liability is only for a pro rata share of the corporation's 

unpaid taxes. 
Before passing to a consideration of these primary contentions it is necessary 

to dispose of a jurisdictional question, although not urged by the appellee. 

That question is whether a "transferee" is given the same right of judicial 

review of the Board's decision as is a "taxpayer. " The statute provides for 

review by the court upon petition tiled by "either the Comtuissioner or the ~- 
payer" (26 U. S. C. A. , sec. 1224); and it may be argued that by the language 

of section 280 Congress has differentiated between taxpayers and transferees 

by referring to the liability of the latter as "the liability, at law or in equity, 

oi' a transferee of property of a taxpayer, in respect of the tax * * * im- 

posed upon the taxpayer, " But section 280 direct. , that the liability of the trans- 

feree shall be "a. ssessed, collected, and paid in the same manner and subject to 

the same previsions and limitations a. s in the case of a deficiency in a tax im- 

posed by this title "— language which indicates, in our opinion, a clear intention to 

give to a transferee the same right as a taxpayer in respect to seeking a revieiv 

of a proposed assessment by appeal to the Board of Tax Appeals and to the court. 

The precise point now under consideration was discussed in Rostzahn v. Tyroler 

(86 F. (2d), 208) (C. C. A. 6), and we agree with the view there expressed that 
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the statutory definition of "taxpayer" (26 U. S. C. A. , sec. 1262) is not seri- 
ously inaccurate as applied to a transferee. This ! iew finds added support in 
the language of the Supreme Court in United Stutes v. Updilce, decided May 19, 
1930 [Ct. D. 192, C. B. IX — 1, 228], where Mr. Justice Sutherland said: 

"Indeed, when used to connote payment of a tax, it puts no undue strain 
upon the word ' taxpayer ' to bring within its meaning that person whose prop- 
erty, being impressed with a trust to that end, is subjected to the burden. Cer- 
tainly it would be hard to convince such a person that he had not paid a tax. " 

We conclude, therefore, that the appellants are rightfully here. 
The constitutionality of section 280 is attacked upon the ground (1) that it 

confers judicia. l powers upon an administrative officer, and (2) deprives the 
transi'cree of his property without due process of la. w in violation of the fifth 
amendment. There is not lacking judicial authority in support of these con- 
tentions. (Onensboro cko. Co. v. Lucas, 18 F. (2d), 798 (D. C. W. D. Ky. ); 
Mid-Continent Pet~ oleum Corp. v. Ales:ander, 35 F. (2d), 43 (D. C. W. D. Okla. ); 
Cf. Felland v. Wilkinson, 33 F. (2d), 961, 962 (D. C. %V. D. Wis. ) [Ct. D. 53, 
C. B. VIII — 1, 116]. ) 

But in Routzahn v. Tyroler, supra, the Circuit Court of Appeals for the Sixth 
Circuit sustained the validity of the section. See also "The Constitutionality of 
the Transferee Provisions of the Revenue Acts" (29 Columbia L. Rev. , 1052). 
We agree with the sixth circuit. Due process is afforded because a hearing is 
provided before this court in the event of dissatisfaction with the determination 
of the Board of Tax Appeals, to say nothing of the alternative remedy of an 
action to recover the tax after payment. Nor is judicial power improperly 
delegated. That the collection of taxes by summary process is a remedy which 
antedates the Constitution and does not violate its provisions as to the separa- 
tion of powers is a doctrine too well established to require the citation of 
authorities. Nor is such summary procedure confined to the collection of taxes 
qua taxes. It extends to collection of a debt due the Government from a de- 
faulting collector of customs and his sureties. (3furray's Lessee v. Hobol'en 
Land dc. Co. , 18 How. , 272. ) Within the principles ably discussed by Mr. 
Justice Curtis in that case, we think the procedure provided by section 280 
ls sustainable. That section, es said by the Supreme Court in United States v. 
Updike, supra, "prescribes a mode of procedure against transferees of the 
property of a taxpayer. " There is every reason for having the preliminary steps 
administrative and summary, because that is the only eiiicient method of collect- 
1ng promptly the tax due from the transferor, when he has made direct collection 
impossible by transferring his property. Enforcement of the transferee's 
liability by court process had been found ineffective to prevent loss of revenue 
and tax evasion. So Congress provided a new and summary procedure. See 
House Report No. 2, Seventieth Cong!'ess, pages 31 — 32. That the obligation of 
the transferee is not directly and primarily to pay his own tax, but is based 
upon his "liability at law or in equity" to pay the tax of another, should make 
no difference, in our opinion, in the validity of the procedure Congress has 
provided for collection. The Commissioner's determination of the transferee's 
liability, and the extent of it, is not diiferent in kind from the auditin ~ of the 
amount due from the defaulting collector in Murray's lessee. That which is 
paid results in the end in the collection of a tax, though from the transferee 
rather than from the person originally liable. It is a method of collecting 
revenue; aud, though summary, it does not operate so harshly upon the 
transferee, in view of the recourse he may have to the courts to correct 
administrative errors, as to fall outside the pale of permissible legislation. 

Having determined that the section is constitutional, it becomes unnecessary 
for us to consider the Commissioner's contention that by availing of its pro- 
visions in seekin a redetermination by the Board of Tax Appeals, the appel- 
lants are estopped fron! questioning its constitutionality — a doctrine which was 
accepted in Cappellini v. Commissioner (14 B. T. A. , 1269), and followed by 
the Board in the decision now under review, but disapproved in Routzahn v. 
Tttroler, supra. 

There remains the question of the extent of the appellants' liability. They 
cpntend that it is limited to their decedent's pro rata share of the corporation's 
tax, while the Com!nissioner contends that each stockholder is severally liable 
up tp the amount of the liquidating dividend he received. The Commissioner's 
contention fs correct. Bartlett v. Dreu! (57 N. Y. , 587) is precisely in point. 
This divas an action in the nature of a creditor's bill brought by a judgment cred- 
itpr pf a Nevv Jersey corporation, after the return of an execution unsatisfied, 
tp reach money distributed by the corporation to Drew, a large stockholder and 
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a resident of New York. Drew contended that the suit could not be main. 
tained against him alone, but all stockholders must be brought in, to the end 
that each might contribute his proportion to the payment of the plaintiff's debt, 
The court rejected this contention, saying: 

It is a. very plain proposition that the stock and property of every 
corporation is to be regarded as a trust fund for the payment of its debts, and 
its creditors have a lien and the right to priority of payment over any stock- 
holder. (2 Story Eq. Jur. , scc. 1252. ) Where stock and property has been 
divided between stockholders before all the debts of the corporation have been 
discharged, if any one stockholder is compelled to pay more than his fair share 
of any un'paid debt, he may resort to his associates for equitable contribution; 
but with that proceeding the creditor has nothing to do, unless he chooses to 
intervene to settle equities that may exist between his debtors. (Page 589, ) 

The detendant, Drew, is found to be in possession of the assets 
of the dissolved or insolvent corporation more than sufhcient to pay the plaintiff 
her demand, and the law requires that he should pay it. " 

This case was followed in Hastings v. Dreu (76 N. Y. , 9) and Singer v. 
Hntckinson (183 Ill. , 606). (See also Efimbrongh v. Daoie8, 104 AIiss. , 722; 
Wiiiiama v. Commercial, Nut. Bunk, 49 Ore. , 492; Fletcher Corporations, sec. 5060 
aud sec. 4127, where it is said that the weight of authority is in accord. ) The 
Bartlett case was cited with approval in Hatch v. Dana (101 U. S. , 205, 212), 
which allowed recovery by a creditor from a. single stockholder of the latter's 
unpaid stock subscription, for which no call had been made by the corporation, 
against defendant's objection that all stockholders should be joined. 

It is true that by cross bill the stockholder who is sued may bring in other 
stockholders and obtain contribution. (Fletcher, id. , sec. 4102. ) This is a 
matter of procedure to avoid a multiplicity of suits and do complete justice 
between all the parties concerned. But the extent of the defendant's liability 
to the creditor is not diminished by the fact that defendant may have a right 
of contribution, which, for convenience, may be enforced in the creditor's suit 
rather than in an independent action. This is demonstrated beyond question, 
to our minds, by appellants' concession that if other stockholders are insolvent 
or beyond the jurisdiction, the creditor need not pursue them and the liability 
of stockholders who are parties will be correspondingly increased beyond their 
pro rata shares of the creditor's claim. The liability of one who receives cor- 
porate assets impressed with a trust for payment of corporate debts extends 
to the full value of such assets. That there may be rights of contribution If 
those assets are taken from him does not diminish his liability, nor concern 
the creditor. (See Hatch v. Dana, 101 U. S. , 205, 214; 3fursk v. Burrongks, 1 
Woods, 463, 468. ) If United States v. Armstrong (26 I~'. (2d), 227) (C. C. A. 
8) can be thought contrary to this conclusion, we can not yield to it. 

Section 280 of the Revenue Act of 1926 permits the Commissioner to collect 
from a transferee according to his "liability" and without regard to rights 
of coutribution he may have against others. With such rights the Government 
is not concerned in its collection of revenue. They are not affected by the 
Commissioner's action and may be prosecuted in the proper forum. The order 
of the Board is affirmed. 

SECTION 984. — CREDITS AND REFUNDS. 

ARTIcLE 1805: Limitations upon the crediting and 
refunding of taxes paid. 

REVENUE ACT OF la26. 

Extension of period of limitation in the case of community prop- 
erty returns for 1907. (See Mim. 8815, page 148. ) 

ARTIOLE 1805: Limitations upon the crediting and refund- 
ing of taxes paid. 

REVENUE ACT OF 1926. 

Tax illegally collected. (See Ct. D. 918, page 960. ) 
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TITLE X. — BOARD OF TAX APPEALS. 

SECTION 1001. — COURT REVIEW OF BOARD'S 
DECISION. 

SECTION 1001. 
REVENUE ACT OF 1928. 

Right of transferee to review of his liability as determined under 
section 280. (See Ct. D. 211, page 253. ) 

TITLE XI. — GENERAL ADMINISTRATIVE PROVISIONS. 

SECTION 1106. — I'INAL DETERMINATIONS 
A VD ASSESSAIENTS. 

ARTIOLE 1341: Final determination and assess- 
ment of tax or penalty. 

IX — 30-4720 
Ct. D. 209 

FEDERAL TAXES — REVENUE ACT OF 192B — DECISION OF COURT. 

SUIT — JURISDIOTION~LOSING AGREEMENT — VALIDITY. 
Where a taxpayer and the Commissioner have executed a " closing 

agreement" pursuant to section 1106(b) of the Revenue Act of 
1026, clause (2) of that subdivision bars a suit to recover any 
part of the tax covered by the agreement (where there is no 
showing of fraud or malfeasance or misrepresentation of fact 
materially affecting the determination or assessment made), even 
though it was assessed by reason of a provision of the Revenue 
Act that has been declared unconstitutional. 

COURT OF CIMIAIS OI" THE UNITED STATES. 

The Bankers Reserve Life Co. v. The United Sfa(es. 

[June 16, 1030. ] 

OPINION. 

LITTLFTON, Judge, delivered the opinion of the court. 
This suit was instituted to recover $27, 727. 71, the entire amount of income 

tax assessed, collected, and paid for the year 1924 under the provisions of 
sections 242 to 245, inclusive, of the Revenue Act of 1024. 

Plaintiff is a life insurance company organized under the laws of the State 
of Nebrasl-a, with of)lee and place of business at Omaha. 

It was assessed and paid income tax for the calendar year 1924 of $27, 727. 71, 
of which $1, 200. 40 represented additional tax and interest thereon of $174. 36. 
The additional tax and interest were paid January 17, 1928. 

The aforementioned taz was determined, assessed, and collected for 1924 
under section 245(a)2 of the Revenue Act of 1024 and in accordance with 
the provisions of Treasury Regulations 65, article 681. In so determining and 
assessing the tax in question, the Commissioner of Internal Revenue in- 
cluded in plaintiffs gross income for 1024 the amount of the taz-ezempt interest 
of $440, 345. 36 received by it in that year and diminished the 4 per cent of the 
mean of plaintiif's reserve fund of $406, 738. 05 by the amount of taxable 
interest received by it. The Commissioner's computation of the tax lia- 
bnity for 1924 is set forth in detail in Exhibit A, attached to the petition, 
which need not be set forth here, but, by reference, is made a part of this 
finding. 
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Subsequent to the determination, assessment, and payment of the tax and 
interest in question, plaintiff and the Commissioner, with the approval of the 
Secretary of the Treasury, on February 25, 1928, executed an agreement to 
the final determination and assessment of its tax for the calendar year 1924 
under and in pursuance of section 1106(b) of the Revenue Act of 1926. This 
agreement was as' follows: " This agreement made in duplicate under and in pursuance of section 
1106(b) ot the Revenue Act of 1926, by and between Bankers Reserve Life 
Co. , a taxpayer residing at, or having its principal ofiice or place of business at 
Nineteenth and Douglas Streets, Omaha, Nebr. , and the Commissioner of 
Internal Revenue, with the approval of the Secretary of the Treasury: 

"Whereas there has been a determination and assessment of twenty-seven 
thousand, seven hundred twenty-seven dollars and seventy-one cents ($27, - 
727. 71), as the amount of tax or tax, interest, and penalty due the United 
States of America from said taxpayer on account of. income for the (character 
of tax) calendar year 1924 (period covered); 

"Whereas said taxpayer has paid the amount of tax or tax, interest, and 
penalty so determined and assessed, together with all accrued interest or 
penalty demanded without assessment; and 

"Whereas said taxpayer has accepted any abatement, credit, or refund based 
on such determination and assessment, and has accepted the judgment made 
with respect to any and all claims filed in connection therewith; 

"Note, this agreement rcitnesseth, that said taxpayer and said Commissioner 
of Internal Revenue, with the approval of the Secretary of the Treasury, hereby 
mutually agree that such determination and assessment shall be final and 
conclusive. 

"In, rcttness rchereof the above parties have subscribed their names to these 
presents in duplicate. " 

At the time the foregoing agreement was executed, plaintitf did not know 
that the National Life Insurance Co. had begun an action on July 15, 1925, 
contesting the validity of section 245(a)2 of the Revenue Act of 1921, nor did 
it know at the time of the execution of the agreement that said action was 
pending in the Supreme Court of the United States. 

The petition in this case was filed September 3, 1929. 
June 4, 1928, the Supreme Court of the United States in National Iife In. 

surance Co. v. United States (277 U. S. , 508 [T. D. 4206, C. B. VII — 2, 296]), 
held that under section 245(a)2 of the Revenue Act of 1921, a life insurance 
company was entitled to deduct from its gross income the full 4 per cent of 
the mean of its reserve fund required to be held by law without diminution 
by the amount of interest received by it from tax-exempt securities. There- 
after, on June 12, 1928, plaintitf filed a claim for refund for the amount of 
$27, 553. 35, tax, and $174. 36, interest, paid, basin, its claim on the decision 
of the Supreme Court in NationaL Life Insurance Co. , supra. This claim for 
refund was denied by the Commissioner of Internal Revenue on August 10, 
1928, on the ground that the tax liability of plaintiff was settled bv agreement 
of March 22, 1928, executed under and in accordance with the provisions of 
section 1106(b) of the Revenue Act of 1926. 

Defendant demurs to the petition, upon the ground that the facts set forth 
tlierein do not constitute a cause of action against the United States, and raises 
the issue whether, under the allegations set forth in the petition and under the 
agreement of hlarch 22, 1928, this court has jurisdiction to determine this suit 
arid to annul, modify, or set aside the determination and assessment of plain- 
tiff's tax for the year 1924 as made by the Commissioner of Internal Revenue. 

It is agreed that if this court is not precluded from entertaining this suit 
by the closing agreement of March 22, 1928, executed under the provisions of 
section 1106(b) of the Revenue Act of 1926, plaintiff is entitled to recover. 

Under the decision of the Supreme Court in National Life Insurance Co. , 
supra, plaintiff would be entitled to a deduction of $496, 738. 05, being 4 per cent 
of its mean reserve of $12, 418, 451. 21, which would result in deductions of 
$228. 918. 53 in excess of its income. 

Plaintiif contends that the decision of the Supreme Court in National Life 
Ineura. rce Co, supia, in which it was held that section 245(a)2 of the Revenue 
Act of 1921, which is the same as section 245 of the Revenue Act of 1924, was 
unconstitutional, nu11ified section 1106(b) of the Revenue Act of 1926, involv- 
ing final settlement agreements theretofore executed by insurance companies, 
with respect to and to the extent that insurance companies executing such 
agreements had not been permitted to deduct 4 per cent of the mean of 
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their reserve funds from their general income, undiminished by the income from 
their tax-exempt secui ities. 

In support of this contention plaintiiT argues that Congress alone can author- 
ize the assessment and collection of a tax; that this power can not be exercised 
except within the limits of the Constitution and, therefore, any Act of Congress 
which transcends the limitations of the Constitution is void ab initio. 

It is further argued that since section 245(a)2 was unconstitutional, there 
was no law in existence which authorized the assessment of the tax against 
plaintiff, and, since there was no law under which the tax could be imposed, 
the money paid by it was not in legal contemplation a tax, the agreement 
signed by plaintiff and the Commissioner, and approved by the Secretary of 
the Treasury, was never binding in so far as it related to payments made as 
a tax computed under section 245(a)2. 

The question is whether, in view of the provisions of section 1106(b) of the 
Revenue Act of 1926, this court has jurisdiction to entertain this suit. This 
section provides that ii' after a determination and assessment in any ease the 
taxpayer has paid in whole any tax, based on such determination and assess- 
ment, and an agreement is made in writing between the taxpayer and the 
Commissioner, with the approval of the Secretary of the Treasury, that such 
determination and assessment shall be final and conclusive, then (except upon 
a showing of fraud, malfeasance, or misrepresentation of fact materially 
ai'fecting the determination and assessment thus made) the case shall not be 
reopened or the determination and assessment modified by any ofhcer, employee, 
or agent of the United States, and no suit, action, or proceeding to annul, 
modify, or set aside such determination or assessment shall be entertained by 
any court of the United States. 

We think it is plain, in view of the agreement entered into between the 
plaintiff and the Commissioner with the approval of the Secretary of the 
Treasury, that under this section this court is without jurisdiction to entertain 
this suit. The suit is brought for the express purpose of setting aside the 
determination and assessment by the Coramissioner and to recover the amount 
paid as tax and interest for the calendar year 1924. This is prohibited by the 
positive provisions of section 1106(b), and this court has no authority to ignore 
the provisions of that section. Congress has authority to prescribe the condi- 
tions upon which the United States may be sued. It has done so in language 
that is too clear to admit of doubt and under the well-established principle 
that one who institutes a suit against the United States must bring the case 
within the authority of some Act of Con ress or the court can not exercise 
jurisdiction qver it, plaintiff is precluded from maintaining this action. (A. ehua 
Life Insurance Co. v, Eaton, decided by the court for the district of Con- 
necticut on April 9, 1930 [Ct. D. 178, C. B. IX — 1, 245]. ) There is no showing 
of fraud, malfeasance, or misrepresentation of fact materially affecting the 
determination or assessment made in this case and the plaintitf is in no different 
situation than it would be if the suit were barred by the statute of imitation. 
In such a case the illegality of the assessment and collection would be of no 
assistance to plaintiff. 

The purpose of the statute in providing for closing agreements was to enable 
the taxpayer and the Government finally and completely to settle all contro- 
versies in respect of the tax liability for a particular year or years and to 
protect the taxpayer against a further demand by the reopening of a case 
as a result of a different view of the matter being taken by the Government 
cfiicers or as the result of subsequent court decIsions prior to the expiration 
of the statute of limitations, and to prevent the filing of additional claims 
for refund or the institution of suit by the taxpayer for the same reasons. 
Congress thus expressly authorized the parties by agreement to shorten the 
period of limitation for the determination, assessment, and collection of a tax 
and for the filing of claims for refund, abatement, credit, and the institution 
of suit for the recovery of the amount paid. 

The decision of the Supreme Court in National Life Insurance Co. case, so 
far as concerns the plaintiff's right to maintain this suit, had no effect upon 
the validity of the provisions of section 1106(b) of the Revenu- Act of 1926. 
The plaintitT can only look to Congress for relief or for authority to maintain 
a suit for the recovery of any amount assessed and paid as a tax for the 
calendar year 1924. 

The demurrer is sustained and the petition is dismissed. It is so ordered. 
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ARTIOI, E 1841: Final determination and assessment of tax or 
penalty. 

REVENUE ACT OF 1926. 

Availability of provisions of section 1106 of the Revenue Act of 
1926 as a defense In an action to enforce liability for refusal to sur- 
render taxpayer's property, (See Ct. D. 284, page 289. ) 

ARTIOLE 1841: Final determination and assess- 
ment of tax or penalty. 

(A. iso Section 284. Article 1805. ) 

IX — 81-4728 
Ct. D. 918 

FEDERAL TA. XES — REVENUE A. CT OF 1926 — DECISION OF COURT. 

1. SUIT — Jvazsnzc'rioN — CLoszNo AoaEEMENT — VAzini Tx. 
Where a taxpayer and the Commissioner have executed a 

"closing agreement" pursuant to section 1106(b) of the Revenue 
Act of 1926, clause (2) of that subdivision bars a suit to recover 
any part of the tax covered by the agreement (where there is no 
showing of fraud or malfeasance or misrepresentation of fact mate- 
rially affecting the determination or assessment made), even though 
it was assessed by reason of a provision of the Revenue Act that 
has been declared unconstitutional. 

2. REsvND — LIMITATIoN — TAx ILLEoALr, v CoLLEvrEo. 
Section 284(b) of the Revenue Act of 1926 prohibits a refund 

of a tax unless the claim for refund was Gled within the time 
prescribed by that section, although the amount sought to be 
refunded was illegally collected. 

CovaT OF CLAIMs oE THE UNIPEO STATEs. 

Wisconsin Xationul Zrife Insurance Oo. v. Ties IIN4ted States. 

[June 16, 1930. ] 
OPINION. 

LITrrEroN, Judge, delivered the opinion of the court. 
Plaintiff brings this suit to recover $2, 116. 98, income tax paid for 1923, 

together with interest on $1, 058. 49 thereof from March 5, 1924, and $1, 058. 46 
thereof from June 12, 1924; and $6, 042. 91, income tax paid for 1924, and 
$5, 979. 18, income tax paid for 1925, with interest from the several dates when 
payments aggregating these amounts were made. 

The amounts mentioned are alleged to have been erroneously and illegally 
assessed and collected, and are sought to be recovered under the decision of 
the Supreme Court in NatAmal Life Inslrance Uo. v. Usted States (277 U. S. , 
508 [T. D. 4206, C. R. VII — 2, 2961). The amounts in controversy were deter- 
mined, assessed, collected, and paid under the provisions of sections 242 to 245, 
inclusive, of the Revenue Act of 1921 and subsequent Revenue Acts providing 
for the determination of the net income of life insurance companies. 

As to the amounts determined, assessed, and paid as income tax for 1924 and 
1925, plaintiff and the Commissioner of Internal Revenue, with the approval 
of the Secretary of the Treasury, entered into a closing agreement under the 
provisions of section 1106(b) of the Revenue Act of 1926. 

As to the year 1923, the Commissioner, upon consideration of a claim for 
refund and upon audit of the plaintiiT's return subsequent to the decision of 
the Supreme Court in Rational Life Iwsuranee Oo. case, supra, determined that 
plaintiif had no taxable income for that year and that it had overpaid the 
amount of $4, 933. 99 tax and $115. 49 interest. He further determined that the 
refund of $2, 116. 98 of the total tax paid was barred by the statute of limita- 
tion provided in section 284(b) of the Revenue Act of 1926. The remaining 
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amount of $2, 817. 01 of the total overpayment, together with interest of $115. 49, 
was refunded and interest thereon of $578. 11 was paid. 

The defendant demurs to the petition on the ground, first, that the petition 
fails to state facts sufficient to constitute a cause of action against the United 
States; secondly, that the petition fails to state facts sutffcient to constitute 
a cause of action within the jurisdiction of this court. 

PlaintiiT is a life insurance company organized under the laws of the State 
of Wisconsin, with its principal office and place of business at Oshkosh. 

For the calendar year 1923 plaintiff made an income-tax return showing a 
taxable income of $33, 871. 91, upon which a tax at 12I/z per cert, amounting to 
$4, 233. 93, was duly assessed and paid. March 22, 1927, the Commissioner of. 
Internal Revenue determined the taxable income for this year to be $39, 471. 91, 
and on April 30, 1927, made an additional assessment of $700. 06 and interest 
of $115. 49, which additional assessment the plaintiff paM. June 21, 1928, 
plaintiff filed a claim for refund of $5, 049. 48, being the total tax and interest 
assessed and paid for 1923, upon the ground that it was not liable for any 
tax under the decision of the Supreme Court in National Life Insurance Go. v. 
United States, supra. Upon consideration of plaintift's claim for refund and 
upon further audit of the return for this year, in accordance with the decision 
in the iVetional Life Iruurance Go. case, the Commissioner determined that 
plaintiff had no income subject to tax, and further determined that there 
had been an overpayment of $4, 933. 99 tax and $115. 49 interest theretofore 
assessed. 

The Commissioner held that $2, 116. 98, representing two payments of 
$1, 058. 49 on March 5, 1924, and $1, 058. 46 on June 12, 1924, on the tax originally 
returned and assessed was barred by the statute of limitation contained in 
section 284(b) of the Revenue Act of 1926. The balance of the original and 
additional assessments of tax and interest, totaling $2, 932. 50, was refunded and 
interest thereon in the amount of $o78. 11 was paid. 

For the calendar year 1924 plaintiff was assessed a tax of $6, 036. 47 and 
interest of $6. 44 on a total net income of $48, 291. 77, which tax and interest were 
paid. 

Included in and treated as a part of plaintiff's gross income for 1924 was 
interest of $99, 394. 88 received by it on tax-exempt securities. Plaintiff's mean 
reserve fund for 1924 was $2, 574, 135. 34, 4 per cent of which amounted to 
$102, 965. 41. In accordance with the provisions of the statute and the re~la- 
tions of the Commissioner of Internal Revenue there was added to and treated 
as a part of plaintiff's gross income the income received by it from tax-exempt 
securities, and in determining the net income the Commissioner dimiuished 4 
per cent of the mean of plaintiff's reserve fund of $102, 965. 41 by the amount of 
tax-exempt interest received. 

For the calendar year 1925 plaintiff was assessed a tax of. $5, 974. 51 and 
interest of $4. 67 on a total net income of $47, 796. 1L 

Included in and treated as a part of plaintiff's income for 1925 was exempt 
interest of $99, 439. 24. Plaintiff's mean reserve fund for 1925 was $3, 016, 710. 55, 
4 per cent of which amounted to $120, 668. 42. In accordance with the pro- 
visions of the statute and the regulations of the Commissioner of Internal 
Revenue there was added to and treated as a part of plaintii'f's income the 
exempt interest, and in determining the net income the Commissioner diminished 
4 per cent of the mean of plaintiff's reserve fund of $120, 608. 42 by the amount 
of the tax-exempt interest received during the year. 

The assessments for the taxable years in question were made against plaintiff 
pursuant to section 245(a) 2 of the Revenue Acts of 1921 and 1924. 

After the determination and assessinent by the Commissioner of the tax and 
interest clue for the years 1924 and 1925, and the payment thereof by the 
plaintii'f, the plaintiif and the Commissioner of Internal Revenue, with the 
approval of the Secretary of the Treasury, on September 27, 1927, executed 
an agreement in respect of the tax and interest for these years under and 
pursuant to the provisions of section 1106(b) of the Revenue Act of 1926, which 
agreement was as follows: 

" AiiaEEMENT AS To FINAL DETESMINATION AND ASSESSMENT OP TAX. 

" This agreement, made in duplicate under and in pursuance of section 1106(b) 
of the Revenue Act of 1926, by and between Wisconsin National Life Insurance 
Co. , a taxpayer resitling at or having its principal offic or place of business at, 
14 — 16 Washington Boulevard, Oshkosh, Wis. , and the Commissioner of Internal 
Revenue. with the annroval of tbe Secretary of the Treasury t 
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"Wh. ereae there has been a determination and assessment of twelve thousand 
twenty-two dollars and nine cents ($12, 022. 09), as the amount of tax or tax, 
interest, and penalty due the United States of America from said taxpayer on 
account of income (character of tax) for the (period covered) years 1924 
and 1925; 

"Wkereas said taxpayer has paid the amount of tax or tax, interest, and 
penalty so determined and assessed, together with aH accrued interest or 
yenalty demanded without assessment; and 

"Whereas said taxpayer has accepted any abatement, credit, or refund 
based on such determination and assessment, and has accepted the adjustment 
roade with respect to any and all claims Sled in connection therewith; 

"Now, this agreement aoftnesseth, that said taxpayer and said Commissioner 
of Internal Revenue, with the approval of the Secretary of the Treasury 
hereby mutually agree that such determination and assessment shall be final 
and conclusive. "Ia untness u'Aereof the above parties have subscribed their names to these 
presents in duplicate. " 

At the time the foregoing agreement was executed plaintiff did not know that 
the National Life Insurance Co. had begun an action on July 15, 1925, contest- 
ing the validity of section 245(a)2 of the Revenue Act of 1921, nor did it 
know at the time of the execution of the agreement that said action was pend- 
ing in the Supreme Court of the United States. 

On June 4, 1928, the Supreme Court of the United States, in the case of 
NatAmal Life Insurance Uo. v. United, States, supra, held that under section 
245(a)2 of the Revenue Act of 1921 a life insurance company was entitled to 
deduct from its gross income 4 per cent of the mean of its reserve without 
diminution by the amount of tax-exempt interest received. A computation of 
plaintift"s income for 1924 and 1925 in accordance with the decision of the 
court in that case would result in deductions of $51, 108. 11 and $51, 648. 18, 
respectively, in excess of the income for these years. 

June 28, 1928, plaintiif Sled with the Commissioner of Internal Revenue a 
claim for refund of the entire tax and interest paid for 1924 and 1925, on the 
ground that it was not liable for any tax under the decision of the Nafionai Life 
Insaranee Uo, case. These claims for refund were rejected by the Commissioner 
August 7, 1928, on the ground that he was precluded from making a refund by 
the closing agreement of September 27, 1927. 

With respect to the years 1924 and 1925, as to which there was a closing 
agreement under section 1106(b) of the Revere Act of 1926, the same con- 
tentions are made on behalf of the plaintiif in this case as were made by plain- 
tiif in Bankers Resene Life Uo. v. United States, K — 408, this date decided fsee 
Ct. D. 209, on page 257]. For the reasons stated by the court in the case of 
Bankers Reserve Life Uo. , supra, it is held that as to the years 1924 and 1925 
the defendant's demurrer is well taken and is sustained. 

As to the calendar year 1928, there was no closing agreement under the 
provisions of section 1106(b) of the Revenue Act of 1926, but with respect 
to plaintifFs right to maintain this suit to recover $2, 116. 98 of the total tax 
paid for that year the situation is no different. It is admitted that refund of 
this amount was barred by the statute of limitation yrovided in section 284(b) 
at the time claim for refund was filed, but it is insisted on behalf of ylaintiif 
that section 284(b) of the Revenue Act of 1926, prohibiting a refund of tax un- 
less the claim for refund was filed within the time prescribed by that section 
(which was not done in this case), can only apply to a tax assessed under a 
constitutional Act and can not apply to amounts illegally collected and held 
by the Government; that the money which was paid to the Government as a 
tax for 1928 was not a tax, was without co~sideration, and is now retained 
by the Government without warrant of law; that the Government, having 
admitted that the ylaintiff had no taxable income and no tax liability for the 
year 1928, is now estoyped from pleading the statute of limitation as a bar 
to the ylaintiiFs right to a refund of the amount in question for that year. 

These contentions are without merit. The statute of limitation on the right 
to a refund or to recover an amount assessed and collected as a tax can not be 
made to depend upon the question whether there was any legal authority 
for the assessment and collection. If the plaintiff were correct in its conten- 
tion in this case the statute of limitation would be practically of no force 
or eiTect. The statute of Iimitation is jurisdictional in this court, and when 
it appears, as here, that the time within which a person may bring suit 



263 [$1106, Art. 1341. 

against the Vnfted States has expired, or that plafntffT has not complied with 
the requirements necessary to give him a right to maintain a suit, this court 
is wfthout jurisdiction to entertain it. The decision of the Supreme Court in 
the National Life Insurance Co. case gave life iiisurance companies that had 
paid a tax under the provisions of section 245 (a) 2 of the Revenue Act 
of 1921 and subsequent Acts containing similar sections no greater right to 
recover the tax so paid, and barred by the statute of limitation, than the 
right which they or other taxpayers had to recover amounts otherwise errone- 
ously or illegally collected, or collected without authority of law. 

The demurrer is sustained and the petition is dismissed. It is so ordered. 

ARTIULE 1341: Final determination and assess- 
ment of tax or penalty. 

IX — M — 4756 
Ct. D, oo5 

FEDERAL TAXES — REVENUE ACT OF 1926 — DECISION OF COI. 'RT. 

SUIT — JURISDIOTIDN — CLosING AGREKIIENT — VALIDITY. 

Where a taxpayer and the Commissioner have executed a 
"closing agreement" pursuant to section 1106 (b) of the Revenue 
Act of 1926, the agreement, by virtue of clause 2 of that subdivi- 
sion, is a defense to a suit to recover any part of the tax covered by 
the agreement (where there is no showing of fraud or malfeasance 
or misrepresentation of fact materially affecting the determination 
or assessment made), even though it was assessed by reason 
of a provision of the Revenue Act that has been declared 
unconstitutional. 

VNITED STAIzs CIROUIT CGURT oF A. PPEALs FQR THE SxcoND CIRcUIT. 

Aetna Life Insurance Co. , appellant, v. Robert O. Eaton, Collector of InternaJ 
Revenue, appellee. 

Appeal from United States District Court for the District of Conncciieut. 

[July, 1930. ] 
OPINION 

From a judgment sustaining a demurrer to the complaint of Aetna Life 
Insurance Co. in an action against a collector of internal revenue to recover 
income taxes alleged to have been unlawfully exacted the Aetna Life Insurance 
Co. appeals. Reversed. 

AUGUSTUs N. HAND, Circuit Judge: This appeal involves the right of the 
Aetna Life Insurance Co. to recover from Eaton personally, who is collector 
of internal revenue, $376, 340. 37, corporation income taxes for the years 1928 
and 1924, which he collected from it. 

Aetna had flled its returns for income taxes for the years 1922, 1923, and 
1924, paid the taxes thereunder, and filed claims for refunds, aggregating 
$102, 532. 86, on accouut of certain deductions which it claimed. None of the 
items sought to be refunded form any part of the $376, 340. 37, to recover which 
the present action was brought. Items other than tliis $376, 340. 37 were in 
dispute during the Governnient audits and from time to tiine were allowed and 
disallowed. Finally a refund of. $89, S31, 08, with interest amounting to 
$11, 152. 58, was allowed in 1927, and checks were sent to the taxpayer in 
repayment. Accompanying the checks was a letter inclosing a printed Form 
866A, suggesting to Aetna that it might "enter into a written agreement mal-ing 
the determination and assessnient of s e * tax liability final and conclu- 
sive. " The varying fortune which the refunding claims of Aetna had already 
suffered very likely impressed it with the desirability of having the amount 
of its taxes no longer open to a reaudit. At all event, and whatever may have 
been the reason, a so. called "closing agreeineut " was signed by it on December 
23 1927 fn which the Commissioner of Internal Revenue joined under date of 
January 14, 192S. The agreement recited tlmt there had been a determination 
and assessment of a named sum as the amount of tax due on account of income 
for the years 1922, 1923, and 1924; that the taxiiayer had paid the tax so 



$1106, Art. 1841. ] 264 

tletermined, had accepted any refund based on the assessment, and had 
"accepted the adjustment made with respect to any and all claims filed fn 
connection therewith. " The agreement provided that the " taxpayer and 

Comtnissioner of Internal Revenue with the approval of the Secre- 
tarv of the Treasurv " s ' mutually agree that such determination and 
assessment shall be fiual and conclusive. " 

In Patio@at Life Insurance Co. v. United Htates (277 U. S. , 508 [T. D. 4206, 
C. B. VII — 2, 290]) the provisions of the Revenue Act of 1921, laying au income 
tax upon life insurance companies, were under consideration. The Act taxed 
all interest and dividends less a deduction (1) of income derived from tax- 
exempt securities; (2) of a further sum equal to 4 per centum of the company's 
legal reserve, diminished, however, by any interest which it might receive 
from tax-exempt securities. A majority of the Supreme Court held that this 
was an indirect way of taxing the income of United Si ates, State, and municipal 
bonds; that so far as it affected State and municipal bonds it mas uncon- 
stitutional and so far as it af'fected United States bonds was contrary to the 
manifest purpose of the statute. 

Aetna received its first notice of the fore oing decision in Rational Life 
Insurance Co. v, United, Htates on tune 6, 1928, and a week later filed with 
the defendant herein a claim for a refund of taxes for the years 1928 — 1926 
founded upon that case. At the time Aetna executed the closing agreement 
it was not aware that any question had arisen between the Qovernmeut and 
any other party as to the right of the Government to offset from the deduction 
of 4 per centum of the legal reserves of life insurance companies any interest 
which these companies might receive from tax-exempt securities. In other 
words, A. etna supposed section 245(a)2 under which the deductions mere figured 
was constitutional. 

The refunding claim for the years 1925 and 1926 was granted, for the reason 
that no closing agreement had been entered into for those years, but it was 
denied i'or the years 1928 and 1924, on the ground that the agreement mas a 
bar. 

The closing agreement signed by the Commissioner on January 14, 1928, 
was made under the authority of section 1106(b) of the Revenue Act of 1926, 
which read as follows: 

"If after a determination and assessment in any case the taxpayer has paid 
in whole any tax or penalty, or accepted any abatement, credit, or refund 
based on such determination and assessment, and an agreement is made in 
writing betmeen the taxpayer and the Commissioner, with the approval of 
the Secretary, that such determination and assessment shall be final and 
conclusive, then (except upon a showing of fraud or malfeasance or misrepre- 
sentation of fact materially affecting the determination or assessment thus 
made) (1) the case shall not be reopened or the determination and assess- 
ment modified by any officer, employee, or agent of the United States, and (2) 
no suit, action, or proceeding to annul, modify, or set aside such determination 
or assessment shall be entertained by any court of the United States. " 

If. interest from tax-exempt securities had not been deducted from 4 per 
centum of the company's legal reserves in calculating the taxes for 1928 and 
1924, the taxes actually paid for those years would have been reduced by 
$376. 840. 87 — the sum sought to be recovered in this action. It was because of 
an erroneous assumption on the part of Aetna that section 245(a) of the 
Revenue Act embodied a valid requirement as to the mode of calculating taxes 
on the income of lffe insurance companies that the overpayments of $376, 840. 37 
were made. No fraud, malfeasance, or misrepresentation of fact affecting the 
assessment is claimed. 

Aetna set up the foregoing matters in its complaint against the collector in 
an action of indebitafus assumpsit, to which the latter interposed a demurrer 
on the ground: 

(1) That the complaint did not state facts sufficient to constitute a cause of 
action; 

(2) That under section 1106(b) of the Revenue Act of 1926, the assessment 
of the Commfssfoner was final and conclusive; 

(8) That under section 1106(b) of the Revenue Act of 1926, by reason of 
the closing agreement, the court was without jurisdiction to determine the issue 
in this action or to annul the assessment of the Commissioner. 

Judge Burrows, before whom the demurrer was argued, filed a memorandum 
in which he held that the prohibition in subsection (2) of section 1106(b) 
was a limitation on the powers granted under section 24 of the Judicial Code 
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and deprived the court of jurisdiction. He thereupon signed an order in 
general terms "that said demurrer be and the same hereby is sustained, " and 
a judgment was entered to that effect accordinglv. From this judgment 
Aetna appeals and makes two main contentions: 

(1) That the closing agreement was not conclusive as to taxes collected under 
unconstitutional provisions of the revenue lams. 

(2) Section 1106(b), supra, did not deprive the district court of jurisdiction 
of this action against the collector. 

It is to be noticed that the Revenue Act of 1921, under which income taxes 
were laid upon Aetna, was not held unconstitutional. The Supreme Court ordy 
declared invalid the portion of subdivision (2) of section 246(a) ivhich under- 
took to abate the 4 per centum deduction by the amount of interest received 
from tax-exempt securities. Section 1406 of the same Act expressly provides 
that if any provision of the Act be held invalid, the remainder of the Xct shall 
not be affected thereby. Consequently the Act for the taxation of life in- 
surance companies stands simply with the abatement provision excided and 
the statutory provisions that a closing agreement shall not be reopened or 
annulled except for fraud apply ex proprio vigore. 

It is evideut from the history of the section of the Revenue Act authorizing 
closing agreements that they mere intended finall to settle the income taxes 
for the years in question and to prevent reaudits of assessments. Aetna's 
counsel concede that it would cover all matters such as: 

(a) Errors of. arithmetic and computation; 
(b) Interpretation of the Revenue Acts; 
(c) Application of the Revenue Acts to the facts of a particular ease, 

including the questions that occasion so many cases in the Circuit Court of 
Appeals and the Supreme Court; 

(d) (Vhat income and what deductions are included within the terms of the 
Revenue Acts; 

(e) Accounting; values and clepreciation; and dividends to policyholders; 
(f) Rulings by the Treasury Department. 
In view of the foregoing concession and on general principles, mhy should 

appellant except from the settlement taxes based upon a single provision of the 
Act held to be unconstitutional? Not because the collection mas unwarranted, 
for a collection based upon a wrong interpretation of the meaning or scope of 
the statute would be equally unwarranted. In either case a sum of money 
would be exacted without authority of lam upon an assumption that the author- 
ity existed. The logic of such a construction of section 1106(b) as appellant 
seeks would destroy its object, for everything mould be left open that was not 
specified or was not at least within the minds of the parties ivhen the closing 
agreement was made. But the section in terms covers everything except fraud 
and can have little use if it permits new questions to be raised after a closing 
agreement is execuied. The agreement was made pursuant to the statute snd 
is bound to be given the effect therein prescribed. Section 1106(b) excludes 
mistakes of fact (and a fortiori of 1am) as grounds for rescission. Only fraud, 
malfeasance, or misrepresentation are mentioned as a basis for attacking the 
assessment, and none of these is alleged to have existed. 

There can be no doubt that the taxpayer could adjust a claim i' or repayment 
of taxes collected under a provision of lam afterwards held to be unconstitu- 
(ional and me can see no reason mhy a statute can not provide that a settlement 
with a taxing official shall embrace all matters affecting an assessment. If 
Aetna had not wished to prevent the presentation of future claims in reassess- 
ments by the Commissioner, it doubtless mould not have executed the closing 
agreement. Having done so, it was necessarily bound by the consequences of 
such a mutual undertaking. Any precedents relied on by plaintiiT, to the 
efi'ect that a release, though general in its terms, does not cover matters not 
within the contemplation of the parties, are beside the mark, for here the 
statute prescribes just what effect a closin agreement shall have upon the 
assessment and savs that "(1) the case shall not be reopened or the determina- 
tion modified by any officer, employee, or agent of the United States and 
(2) no suit, action, or proceeding to annul, modify, or set aside such 
determination or assessment shall be entertained by any court of the United 
States. " 

~e are clear that by the closing agreement the parties in fact intended to 
settle ail questions relating to the validity of the assessments for 1923 and 
1924 and that irrespective of this the Revenue Act made the agreement a statu- 
tory bar. 

OF'AoQO Q1 1 Q 
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But the appellant argues that the collector is a wrongdoer, outside the pro- 
tecting clauses of section 1106(b), and may thus not avail himself of defenses 
open to the United States, for which he was purporting to act. This contention, 
in our opinion, has no merit. In Tucker v. Alexander (275 U. S. , 228 [T. D. 
8978, C. B. VI — 1, 287] ), where the suificiency of a claim for a refund of taxes in 
an action against a collector was before the Supreme Court, Justice Stone, who 
wrote the opinion, said: 

"Literal compliance with statutory requirements that a claim or appeal be 
filed with the Commissioner before suit is brought for a tax refund may be 
insisted upon by the defendant, whether the collector or the United States. " 

And in Arnson v. 3Eurphy (109 U. S. , at p. 248) the court remarked that the 
common law action against a collector for exaction of unlawful taxes "has 
been converted into an action based entirely on a different principle — that of a 
statutory liability, instead of an implied promise — which, if not originated by 
the act of Congress, yet is regulated, as to all its incidents, by express statutory 
provisions. " It is evident that section 1106 (b) applies to actions against 
collectors as well as to those against the United States. 

lVe likewise find no merit in appellant's contention that section 1106(b) was 
repealed by section 606 of the Revenue Act of 1928, approved after the closing 
agreement was executed. Section 606(c) contained the provision "That such 
repeal shall not affect any agreement made before such repeal takes effect. " 
This clause saved the closing agreement both as to its validity and as to its 
effect under section 1106(b). 

)Vhile Judge Burrows signed an order in general terms sustaining the 
demurrer to the complaint, his memorandum indicates that he regarded the 
words of subdivision (2) of section 1106(b), that "no suit, action, or proceed- 
ing to annul, modify, or set aside such determination or assessment shall be 
entertained by any court of the United States" as depriving the district court 
of jurisdiction. Whether the clause had such an effect is a close question and 
one which, in Bankers Reserve Life Oo. v. United. States (unreported) [see Ct. 
D. 209, on page 257), the Court of Claims has answered in the aiiirmative. 
The words of subdivision (2), supra, in our opinion, established a rule of law 
defining the duty of the court and did not limit its jurisdiction. 

In Fauntleroy v. Luni (210 U. S. , at page 284), a law of Mississippi making 
dealings in futures a misdemeanor and providing that such contracts "shall 
not be enforced by any court" was under consideration. Justice Holmes, 
writing for the Supreme Court, saM: 

"Whether a given statute is intended simply to establish a rule of sub- 
stantive law, and thus to define the duty of the court, or is meant to limit its 
power, is a question of construction and common sense. When it affects a 
court of general jurisdiction and deals with a matter upon which that court 
must pass, we naturally are slow to read ambiguous words, as meaning to leave 
the judgment open to dispute, or as intended to do more than to fix the rule 
by which the court should decide. " 

Again, in Burnet v. Deeniornes (226 U. S. , at page 147), Justice Holmes said: 
"When a court has general jurisdiction to try the question whether an 

alleged right exists the rules that determine tlie existence of the right ordinarily 
govern the duty only of the court, not its power. Its judgment that the right 
is established can not be impeached collaterally by proof that the judgment was 
wrong. k'or instance, a common-law court ought not to give judgment for the 
plaintiff upon a parol promise without consideration, but if it does so, the 
judgment is not open to collateral attack. 

"Even words in a statute that might seem to aftect the power of the court, 
such as 'no action shall be brought' in the statute of frauds, are assumed 
without question merely to fix the law by which the court should decide 

tt 

In cases where taxes are unlawfully collected, the district court ordinarily 
has jurisdiction to dispose of the rights of . the parties. It seems reasonable 
to hold that it has such power here and that section 1106(b)2 is nothing 
more than a statutory provision which makes a closing agreement a defense 
to the action. The result of holding that there was no jurisdiction would be 
to allow Aetna to bring other actions, for only a decision on the merits is res 
judicata. (Hughes v. United States, 4 WalL, 282; Shaw v. Broadbent, 129 
N. Y. , 114. ) 

But while the judge made an order sustaining the demurrer generally, he 
signed a judgment ordering the filing of his memorandum, which only sustained 
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the demurrer for lack of jurisdiction. This we think limited the dismissal to 
that point and makes it necessary to reverse the judgment and remand the 
case with direction to dismiss on the ground that the complaint states no 
cause of action. (House v. 3futten, 22 Wall. , 42. ) 

The situation is different from that in Patterson v. Earmington St. Ry. (70 
Conn. , 028) . There the demurrer stated many grounds, some formal and some 
substantial. The memorandum filed by the trial judge sustained the demurrer 
upon only a portion of these grounds, but all were enumerated in the judgment. 
On appeal the judgment was held to embrace all the grounds. In the case at 
bar the judgment was general but the memorandum filed pursuant to it re- 
lated only to lack oi' jurisdiction. Consequently that must be re arded as the 
only basis for the judgment, which was not therefore a decision upon the merits. 

The judgment is reversed and the case is remanded with direction to dismiss 
because the complaint states no cause of action. 

SECTION 1 1 18. — LIMITATIONS UPON SUITS AND 
PROCEEDINGS BY THE TAXPAYER. 

ARTIOLE 1N1: Suits for recovery of taxes erro- 
neously collected. 

IX — 51 — 4877 
Ct. D. 958 

FEDERAL TAXES — LIMITATIONS UPON SUITS — DECISION OF COURT. 

1. SUIT — LIMITATION. 

A suit for the recovery of an amouut admittedly an overpayment 
for one year which is credited against the amount of a penalty due 
for another year is a suit for the recovery of a tax subject to the 
limitations provided in section 8220 of the Revised Statutes, in 
accordance with which a suit must be begun within five years from 
the date of payment of the tax or two years from the date of the 
rejection of the claim for refund. 

2. DEOIsIoN DIs TINQUIsHEn. 

The decision in Peerless Paper Boz 5ffg, Co. v. Routzatsn (22 
Fed. (2d), 459) differentiated. 

UNITED STATEs DIs TRIO T CoURT FQR THE NORTHERN DIs TRIG T oF 0 HIo, EAsIERN 
DIvIsIoN. 

The Jenkins Steamship Co. , plaintiff, v. Carl R. Routzahn, Collector of Internal 
Revenue, defendant. 

On demurrer tu answer. 

[August 18, 1980. ] 

OPINION. 

WEST, District Judge: Plaintiff's demurrer to the answer as a whole must 
be overruled if any sufficient defense appears. ln my opinion, paragraph 7 
states a complete defense under B. 8. 8220 ( section 150, Title 20, U. S. C. ) . 
Counsel's claim that the action is not to recover a penalty but is for money 
ordered refunded on account of plaintiff's overpayment of taxes for another 
year, is not borne out by the averments of the petition. When the Govern- 
ment withh& Id the money and applied it in satisfaction of the penalty, it 
effected collection of the pi naltv exactly as it' it had received plaintiff's check. 
This sum can not be recovered unless claim for its refund was made and 
rejected; and plaintiff promptly filed such claim. An action will not lie 
unless commenced within the time fixed by law; and here it was commenced 
too late, according to the answer. 

1 do not understand that the case of Peerless Paper Boz 5Ifg. Co. v. Rout- 
zahtt ( ~ I F. (2d), 459) is to the contrary. The point there decided was that 
after the collection of income taxes had become barred by the 5-year statute 
of limitations the Government could not circun&vent the law by withholding 
from the taxpayer a refund due to him for overpayment of the tax for some 
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other year and applying the amount thereof upon the taxes, collection of 
which was barred. That question is not presented here, for on April 9, 
1024, when, according to the answer, the amount sought to be recovered was 
paid to and collected by the Government by means of the withholding and 
application thereof to an alleged tax liability for 1022, the collection of the 
latter was not barred by the statute. 

Demurrer overruled. Exceptions to plaintiir. 

On motion for rehearing. 

[September 8, 1930. ] 
WEsT, District Zudge: I have again examined the contention of plaintiif's 

counsel that R. S. section 8226 (26:156 V. S. C, ) has no application in a case 
like this, and that it was so decided by Zudge Zones in the Peerless case (22 F. 
(2d), 459). Iorom an examination of the pleadings and briefs in that case I 
am satisfied that no such decision was made or intended. A second additional 
assessment in respect of the tax for 1917 had been made in March, 1924, and 
was protested by the taxpayer. In September, 1924, a certificate of overassess- 
ment of taxes for 1918 was issued, which on October 28, 1924, the collector ap- 
plied in partial discharge of said additional assessment. Claim for refund of 
the amount so applied was filed Zanuary 28, 1926; this was rejected September 
3, 1026, and the action was commenced on October 1, 1026. 

As the taxpayer promptly made claim for refund and brought suit within a 
month of its rejection, and within two years after the misapplication of the 
overassessment to the satisfaction of the barred liability for the additional 
assessment, no question arose under section 3226, the provisions of which when 
properly construed were complied with. The Government suggested no defense 
under that section until it filed its brief, which contained the untenable conten- 
tion that the time for filing claim for refund and action to recover dated, not 
from October 28, 1924, when the misapplication occurred, but from December 
15, 1019, when the final installment of the 1918 taxes was paid by the Peerless 
company. Vpon that view, of course, plaintiff would be too late; but no serious 
attention was paid to the proposition. 

I can not agree that where a refund has been misapplied on an ostensible 
liability for a tax or penalty appearing on the books, a suit to recover is not 
for a tax or penalty alleged to have been collected illegally or without author- 
ity; or that such an action is not controlled by section 3226. That question is 
presented in the instant ease; but in the Peerless case, where the requirements 
of the section had been complied with by the taxpayer, it could not arise so 
as to call for decision. In Brady v. IT. S. (24 P. (2d), 205), the Peerless deci- 
sion is cited to the point that a refund can not properly be applied on a tax 
the collection of which was then barred by the statute, which, as I have pre- 
viously said, I think was the real question adjudicated. 

In view of the fact that a claim for refund of the money misapplied had been 
filed and rejected, the language in the opinion upon which counsel has seized, 
to the effect that no rejected claim for refund was involved, must refer to the 
claim for overassessment which had been allowed, not rejected. And when, in 
the same connection, the court said that the money had been wrongfully ap- 
plied by defendant as a credit against a barred tax liability, no inference can 
be drawn that the court believed, let alone decided, that it was such a claim as 
was not within the limitations of section 8226. 

There is nothing in the National Tool Co. case which requires comment. 
Application for rehearing denied. 

A. RTIGIE 1351: Suits for recovery of taxes erroneously 
collected. 

REvENuE ACT OP 1929. 

A. pplication to reopen claim for refund on di8erent ground as basis 
for suit on such new ground. (See Ct. D. 948, page 407. ) 
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SECTION 1116. — INTEREST OV REFUNDS AND 
CREDITS. 

ARTICLE 1871: Interest on refunds and credits. IX — 81 — 4781 
Ct. D. 215 

INCOME TAX — REVENUE ACT OF 1926 — DECISION OF COURT. 

1. INTEREST — CREDIT — CDMPUTATIDN — "ADDITIQNAI AssEssMENT 
MADE UNDER CONSTRUCTION. 

An additional assessment of tax for 1918 made in 1920, after the 
enactment of the Revenue Act of 1926, is not "made under" the 
Revenue Act of 1926 within the meaning of section 1110(a) of 
that Act, but is made under the Revenue Act of 1918, which im- 
posed the tax. 
2. SAME —" DUE DATE "— CoNSTRUOTIoN. 

The words "due date" used in section 1116(a) of the Revenue 
Act of 1926 mean the original date fixed by the Act imposing the 
tax for the payment thereof and not the date on which the collector 
makes demand pursuant to an additional assessment. 

COURT OF CLAIMS OF TIIE UNITED STATES. 

Riverside d Dan Dicer Ootton 3filts, Ino. , v. The United States. 

[February 10, 1930d 

OPINION. 

LITTLETON, Zudge, delivered the opinion of the court. 
Plaintiif seeks to recover $115, 913. 77 as interest on $391, 402. 47, overpayment 

of tax for 1920, which was applied as a credit against an additional tax for 
1918 assessed on November 6, 1926. It contends that under section 1110 of the 
Revenue Act of 1926 the amount of $391, 402. 47 for 1918, against which a por- 
tion of the overpayment for 1920 was credited, was an additional assessment 
made under the 192B Act and that, therefore, interest should be computed from 
the date of the overpavment in December, 1921, to the date of the additional 
assessment on November 6, 1926; that the clear and unmistakable language of 
section 1116 is that when any overpayment is applied as a credit against an 
additional assessment made under the Revenue Act of 1926, interest shall be 
allowed on the amount so credited from date of payment to the date of the 
additional assessment. On the other hand, the defendant takes the position 
that under section 111B interest on the overpayment for 1920 applied as a credit 
against the deficiency for 1918, which was assessed on November 6, 1920, can 
be computed only to the due date of the tax against which the credit is taken 
and not to the date of the additional assessment of the deQciency; that since 
the due date of the 1918 tax was prior to the overpayment used as a credit, 
no interest may be recovered. In support of this position the defendant insists 
that the words "additional assessment made under" used in section 1116 of 
the Revenue Act of 1920 were intended to mean additional assessment made in 
conformity with the Revenue Act of 1921 and subsequent Acts or an additional 
assessment of a tax imposed by those Acts; that the words "due date" used in 
the section mean the original date fixed by law for the payment of tax and not 
the date on which the collector makes demand pursuant to additional assess- 
ment. 

Section 111B of the Revenue Act of 1926, so far as material here, provides 
as follows: 

"Upon the allowance of a credit or refund ~ ~ ~ interest shall be al- 
lowed and paid on the amount of such credit or refund at the rate of 6 per 
centum per annum from the date such tax, ~ ~ ~ was paid to the date of 
the allowance of the refund, or fn the ease of a credit, to the due date of the 
amount against which the credit is taken, but if the amount against which 
the credit is taken is an additional assessment made under the Revenue Act of 
1921, the Revenue Act of 1924, or this Act, then to the date of the assessment of 
that amount. 
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"(b) As used in this section— 
"(1) The term 'additional assessment' means a further assessment for a 

tax of the same character previously paid in part, and includes the assessment 
of a deficiency under Title II or Title III of the Revenue Aet of 1924 or of 
this Act. " 

We think a proper construction of this section is that Congress intended in 
the case of a credit of an overpayment against an additional tax for 1921, or 
subsequent years, interest should be allowed from the date of payment of such 
tax to the date of the assessment of such additional amount; that on an over- 
payment for any year prior to 1921 credited against a deficiency for any other 
Vear interest should be allowed from the date of the overpayment to the due 
date of the amount against which the credit is taken and that the words "due 
date" used in the section mean the date fixed by the statute for the payment 
of the tax, or the several installments thereof; that is, that the due date of 
a tax is not changed because there is an additional assessment, that the due 
date here referred to is the same as that of the original assessment, namely, 
March 15, 1919, the date fixed by law for filing of a calendar-vear return, or, 
if paid in installments, then the date provided for the payment of the install- 
ments. (See The DoLlar Saplings Bank v. United States, 19 Wall. , 227; United 
States v. Cham berlin, , 219 U. S. , 250; Union Pacific R. R. Co. v. Batoers, 21 Fed. 
(2d), 856, affirmed 24 Fed. (2d), 788 [T. D. 4163, C. B. VII — 1, 273]. ) Generally 
speaking the term "due date" means that an account will be paid at the 
time fixed for its payment. (Tyson v. Reinecke, 25 Cal. App. , 696. ) The various 
Revere Acts definitely fixed the due date of the tax imposed by them. See 
section 250, Revenue Act of 1918 and 1921, and section 270, Revenue Acts 
of 1924 and 1926. In our opinion it was the date for payment provided in 
those Acts to which Congress had reference when it used the words "due date" 
in section 1116 of the Revenue Act of 1926. 

The Revenue Act of 1921, section 250(b), was the first statute to require 
the payment by taxpayer of interest upon a deficiency assessment other than 
the usual interest required to be paid because of the filing of a claim for abate- 
ment or credit, for failure to pay after notice and demand, and for negligence. 
Such Act provided for the payment of interest at the rate of Q of 1 per centum 
per month on a deficiency from the time the tax was due, or, if paid in install- 
ments, from the time the installments were due to the date paid. Section 
1324(a) of the Revenue Act of 1921 provided for the payment of interest upon 
a refund or credit at the rate of ~/~ of 1 per centum per month. The Revenue 
Act of 1924, section 1019, prov1ded for the payment of interest on all refunds 
and credits from the date the tax was paid to the date of the allowance of 
the refund, or, 1n the case of a credit, to the due date of the amount against 
which the credit was taken, and provided that if the amount against which 
the credit was taken was an additional assessment, then to the date of the 
assessment of that amount. In section 1116 of the Revenue Act of 1926 it 
was provided that if the amount against which the credit was taken was an 
"additional assessment made under the Revenue Act of 1921, the Revenue 
Act of 1924, or of this Act, " then to the date of the assessment of that amount. 
By this change it seems manifest that it was 1ntended to provide for the pay- 
ment of interest upon the amount of a credit if taken against an additional 
assessment of a tax for the year 1921, or subsequent years, to the date of 
assessment of such additional tax, but if the additional assessment was of a 
tax for a year prior to 1921, interest would be paid only from the date of the 
overpayment to the date on which the taxpayer should have paid the tax 
against which credit is applied. In other words, it was not the purpose of 
Congress to require the payment of interest on an overpayment during the 
time when the taxpayer was indebted to the Government in an equal amount 
upon which he was paying no interest. 

We think we are not going beyond the clear intent of the Act when we hold 
that the words "additional assessment made under" in section 111B have 
reference to the assessment of taxes 1mposed by the Revenue Act of 1921 and 
subsequent Acts, or additional assessments made in conformity with those 
Acts, although such additional assessments may be made in 1926 after the 
prior Acts have been repealed, except for the assessment and collection of 
taxes accrued thereunder. In Stoddard v. Chambers (2 How. , 284) the court 
said "Now an act under a law means in conformity with it. " To the same 
effect was Mitts v. Stoddard (8 How. , 345); Risteg v. Village of IIotoeLL (B4 
I'ed. , 453). The reports of the congressional committees may be looked to 
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for light in the construction of legislation wbere the le; isiative intent is in 
doubt. (Oh&&rob of the Holy Trb&4ty v. United States, 148 U. S. , 457; jinns v. 
Uv«tted States, 194 U. S. , 487; Northern Pacific Ry. Oo. v. State of TV&rshinyton, 
222 V. S. , 870; 3tcl can v. United States, 220 U. S. , 874; Laptna v. lyilliams, 
282 U. S. , 78. ) The Revenue Act of 1920 as it passed the House contained the 
same provision in section 1110 thereof with reference to the payment of 
interest on refunds and credits as section 1019 of the Revenue Act of 1924, 
The Finance Committee of the Senate, Sixty-ninth Congress, first session, added 
to the provision of section 1116 with reference to the payment of interest on 
credits against additional assessments the words "made under the Revenue Act 
of 1921, the Revenue Act of 1924, or of this Act, " and in its report, No. 54, 
accompanying H. R. 1, which became the Revenue Act of 1920, stated as 
follows: 

"Section 1110: The House bill reenacted without change the existing law 
relating to the payment of interest on refunds and credits. Under existing 
law, in the case of a credit taken against an additional assessment, the 
taxpayer is allowed interest from the date of his overpayment to the date of 
the additional assessment. In the case of taxes imposed by Acts prior to the 
Revenue Act of 1921, the taxpayer pays no interest in the case of underpay- 
ment up to the date of assessment. Consequently, it frequently happens that 
a taxpayer who owes the Government money, upon which he is paving no 
interest, is collecting interest upon money which the Government owes him. 
This situation is remedied by allowing interest in the case of a credit under 
an Act prior to the Revenue Act of 1921 only to the date on which the 
original tax against which the credit is taken was due. " 

The change in this section was approved by the Senate and was agreed to 
in conference. 

The statement of the managers on the part of the House, Sixty-ninth 
Congress, first session, accompanying the conference report nn the Revenue 
Act of 1926, is found on page 56 of said conference report, and is as follows: 

"The House bill reenacted without change the existing law relating to 
payment of interest on refunds and credits. Under existing law, in the case of 
a credit taken against an additional assessment, the taxpayer is allowed 
interest from the &late of his overpayment to tbe date of the additional assess- 
ment. In the case of taxes imposed by Acts prior to tbe Act of 1921, the 
taxpayer (except as provided in section 288 of this bill) pays no interest in 
the case of underpayment up to tbe date of assess»rent. Consequently, it 
frequently happens that a taxpayer who owes the Goverument money, upon 
which he is paying no interest, is collecting interest upon money which the 
Government owes him. This amendment . remedies this situation by allowing 
interest in the case of a credit under an Act prior to the Revenue Act of 1921 
only to the date on which the original tax a ainst which the credit is taken 
was due. " 

These reports clearly evidence the intent that interest should be paid on the 
:&mou»t of a credit applied upon an additional assessment for 1921 and sub- 
sequent years to the date of such assessment, otherwise to the due da. te of 
the fax against which the credit is applied. 

Plaintiff la. ys much str& as upon the provisions of sections 280 of the Revenue 
Act of 1924 nnd 288 of the Revenue Act of 1926 as showing, as it insists, that 
the additional assessment here involved wns an assessment made under the 
Reven»e A«t of 1920, but, in our opinion, this contention is »itbout force. The 
Reve»»e A«t of 1924 repealed tire Revenue Act of 1921 b»t provided that that 
Act should renmin in force for the assessment nnd collections of all taxes 
imp&a&. d by su&h Act, nnd the Bev&»ue Act of 1926 repealed the Revenue Act 
of 1924 but &ontained n simibrr provision relating to the previous Act in force 
for the assessment and collection of all taxes imposed thereby. Section 280 
of the R& v&nrue Act of 1924 mrd section 288 of the Revenue Act of 1926 related 
to the procedure to bc folio» «1 in thc determination, assessment, and collection 
of defi&i«»eius under those Acts. These sections did not cor&fer the n»tbority 
to nmlre nn nss«ssment for prior years; that authority wns conferred by the 
prior Revenue A& is, »hi&h»'ere reini»ed i» force for thnt purpose, :md it wns 
tlris that Co»g&'ss Ir;rd in rr&i»d» hen it provided in section 1116 as to the 
payment of irrtercst o» credits in ense of an additional assessment "made 
rrnd& r" certain Acts. 

Thc Rover&&re A&'t of 1924 «rented the United States Board of Tnx Appeals 
and entirely changed the procedure to be followed 1n determining, assessing, 
and reason that sections 280 of the Rev- 
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enue Act of 1924 and 283 of the Revenue Act of 1926 were enacted. These 
sections are procedural and there is nothing in them that would justify the 
conclusion that an assessment made in 1026 of an additional tax for the year 
1018 was an assessment made under the 192B Act, within the meaning of 
section 1116. 

The court is of the opinion that the plaintiff is not entitled to recover. The 
petition must therefore be dismissed, and it is so ordered. 

ARTIGLE 1871: Interest on refunds and credits. IX — 34 — 4757 
Ct. D. 996 

INCOME TAX — REVENUE ACT OF IS26 — DECISION OF COURT. 

INTEREsT REFUND — CoMPvTATION — CoNsTITvTIONALITT. 

Where a refund is allowed under the provisions of the Revenue 
Act of 1924 but paid after the enactment of the Revenue Act of 
1926, section 1116 of the latter Act is applicable, in accordance 
with Ivhich interest on a refund of income taa is allowable to the 
first date on which the Commissioner signs the schedule of 
overassessment in respect thereof. As so construed the section is 
constitutional. 

CovRT oE Cr. ~IMs oE THE UNITED ST~TEs. 

George U. HinII v. The United States. 

[June 2, 1930. ] 
OPINION. 

LITxr. zxoN, Judge, delivered the opinion of the court. 
The overpayment in this case was allowed within the meaning of section 1010 

of the Revenue Act of 1924 as construed by the court in Girard Trast Co. v. 
United, States (270 U. S. , 163 [T. D. 3919, C. B. V — 2, 209] ) prior to Februa'ry 26, 
1026, the ds. te of the enactment of the Revenue Act of 1926. 

The Commissioner of Internal Revenue signed the first schedule of overassess- 
ments October 15, 1925, and approved the schedule of refunds and credits certi- 
fie to him by the collector and authorized the disbursing clerk of the Treasury 
Department to pay the amounts 1'ound to be refundable on December 2, 1925. 
The refund was not paid until March 10, 1926, and inasmuch as the Revenue Act 
of 1926 had become effective prior to that date, the Commissioner held that 
under the provisions of section 1116(c) of the 1926 Act, which makes the provi- 
sions of the section allowing interest only to the first date on which the Commis- 
sioner signs the schedule applicable to all refunds paid after its passage, interest 
was paya. ble only to October 15, 1025, the first date on which he signed the 
schedule of overassessments in respect the'reof. Plaint''fl' . claims additional in- 
terest from October 15 to Decenxber 2, 1025, the latter date being the date on 
which the court in Gtrard, Trust Co. , supra, held that the overpayment was 
allowed under the provisions of the Revenue Act of 1924, and that, inasmuch as 
the Commissioner had allowed the refund prior to the passage of the Revenue 
Act of 1026, the Act, by its te'rms, is not applicable to refunds certified for 
payment prior to its enactment. 

Plaintii'f further contends that if section 111B of the Revenue Act of 1926 
applies to the computation of interest on overpayments allowed prior to its 
passage, it deprives him of a vested right, in violation of the fifth amendment 
to the Constitution, and amounts to the taking of private property without just 
compensation. 

In support of his claim that the provisions of section 1116 of the Revenue Act 
of 1026 are not applicable to the refund in this case, the plaintiff insists that 
the only meaning which can be drawn from palagraph (a) of section 1116, pro- 
viding for the payment of interest "upon tile allowance of a refund, " and 
paragraph (c), which makes the entire section applicable to any refund paid 
after the enactment of the Act even though such refund was allowed prior to 
such date, is that if a refund, which is paid after the passage of the Act, was 
also allowed (that is, if the second schedule was signed) after the passage of. 

the Act, then and only then shall interest be computed to the first date on which 
the Commissioner si wed the schedule, even though undel" the 1926 Act the date 
of allowance — that is, the first date he signed the schedule — was prior to the 
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passage of the hct. In other words, it ie insisted that section 1019 of the 1924 
Lct applies in all cases where the Commissioner signed the second schedule 
while sstch Xct was in force. 

Upon this basis plaintiff insists that section 1116 should be construed as 
providing that "upon tae allou-ance of a claim for refund interest shall be 
paid to the first date on which the Commissioner signed the schedule of over- 
assessment; and this rule shall apply to any refund paid after the enactment 
of this Act, even though the fcrsi schedule was signed prior to the passage of 
this Act "; that the phrase "even though" is interpreted to be one of inclusion, 
and by its use is intended to fix the boundary line of what is included within 
and what is beyond the operation of the 1928 fact; that, as thus construed, the 
section can only apply to refunds which have progressed no further than the 
first stage, namely, entered on the "first schedule" signed by the Commissioner; 
that there is nothi~g in the language of the Act which warrants a more inclu- 
sive interpretation; 'that if Congress had intended that intere=t on all refunds 
paid on or after February 26, 1926, should be calculated under the provisions 
oi the 1926 Act, it would have provided that the section should apply to every 
refund thereafter paid. 

There is no ambiguity in the section. Its language is too clear to admit 
of doubt. It provides that upon the allowance of a refund interest shall be 
paid to the first date on which the Commissioner signs the schedule of over- 
assessments and that ln any case where the refund has not been paid at the 
time of the enactment of the Act, even though it has been s. llowed, interest 
shall be paid only to the date of the signing of the first schedule. Prior to the 
enactment of this section the date of the allo~ance of the refund and the date 
to which interest was payable under the 1924 Act had been determined by the 
court ln Girard Trust Co. v. United States, supra, to be the date on which 
the Commissioner signed the schedule of refunds and credits certified to him 
and authorized the disbursing clerk to pav the same. The plain purpose of 
section 1116 of the 1926 Act was to shorten the interest period to the first date 
on which the Commissioner signed the schedule of overassessments notwith- 
standing both the first and the second schedules had been approved prior to 
February 26, 1926. It changed the rule announced in the Girard Trust Co. 
case. We are of opinion, therefore, that there is no merit in the plaintiff's 
claim that the section is not applicable to this case. 

In the opinion of the court there is no merit in the claim of plaintiff that 
section 1116 is unconstitutional. Except as given by Congress, plaintiff had 
no right to interest; nor did he have a right to maintain a suit for the recov- 
ery of interest that could not be taken away even though such suit had been 
authorized by existing law at the time it was commenced. The allowance of 
interest by the sovereign is a matter of grace, depending upon its consent, which 
it can withdraw or modify at any time. The Act in question should therefore 
be construed as withdrawing the consent of the United States for the recovery 
of interest in excess of that granted by the Act in effec at the time the 
refund was paid. (Beers v. ArLansas, 20 How. , 527; Rai(road Co. v. alabama, 
101 U. S. , 832; United States v. Heinssen &f Co. , 206 I. . S. , 370; United States v. 
Magnolia Petroleum Co. , 276 U. S. , 160 [T. D. 4163, C. B. VII — 1, 237]. ) 

Section 1116 did not change or affect in any way the settlem nt of tax 
accounts which had been accomplished iinallv bv pavment. It established a 
new basis for the computation of interest to be paid in those cases where the 
refund had not been paid prior to the enactment of this section. 

Plaintiff is not entitled to recover, and the petition is dismissed. It is so 
ordered. 

TITLE XII. — GENERAL PROVISIONS. 

SECTION 1208. — INSTALLS IENT SALES. 

SECTIoN 1208 
REVEXCE ACT OF 19-6. 

Inclusion in computing income for years in which installment 
sales method of accounting is employed of amounts receivetl in those 
years from installment sales made in prior years. (See Ct. D. 22&, 

page 1M. ) 
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INCOME TAX RULINGS. — PART III. 
REVENUE ACT OF 1924. 

TITLE II. — INCOME TAX. 

PART I. — GENERAL PROVISIONS. 

SECTION 202. — DETERMINATION OF AMOUNT 
OF GAIN OR LOSS. 

ARTIGLE 1561: Determination of the amount of gain 
or loss. 

REVENUE FACT OF 1924. 

Adjustments for exhaustion, wear and tear. (See G. C. M. 8573, 
page 168. ) 

SECTION 204. — BASIS FOR DETERMINING GAIN OR 
LOSS) DEPLETION, AND DEPRECIATION. 

ARTzczE 1602: Basis for allowance of depletion and 
depreciation. 

REVENUE ACT OF 1924. 

Basis for depletion where a lessee of mining property prior to 
March 1, 1918, later purchased the lessor's fee title. (See G. C. M. 
8763, page 178. ) 

SECTION 206. — NET LOSSES. 

ARTzcLE 1622: Claim for allowance of net loss. 

REVENUE LCT OF 1924. 

Allocation of net losses of group of corporations. (See G. C. M. 
8618, page 180. ) 

SECTION 208. — CAPITAL GAINS AND LOSSES. 

ARTzcLE 1651: Definition and illustration of capital net gain. 

REVENUE ACT OF 1924. 

Taxpayer engaged in developing and marketing real estate. (See 
G. C. M. 8787, page 189. ) 
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PART II. — INDIVIDUALS. 

SECTION 218 (a) . — GROSS INCOME DEFINED: 
INCLUSIONS. 

ARTICI. E 81: What included in gross income. 

REVENUE ACT OF 1924. 

Income to lessee from sale of oil and gas produced from public 
domain lands in the State of Texas, set apart for the benefit of the 
State University. (See Ct. D. 205, page 90. ) 

SECTION 218(b). — GROSS INCOME DEI& INED: 
EXCLUSIONS. 

ARTICI, E 72: Proceeds of insurance — Compensation— 
Pensions. 

RF&. VENUE ACT OF 1924. 

Annuity in lieu of widow's dower. (See G. C. M. 8655, page 211. ) 

SECTION 214 (a) 9. — DEDUCTIONS A. LLOWED 
INDIVIDUALS: DEPLETIO¹ 

ARTIOI, E 208: Amount returnable through depletion and 
depreciation deductions in the case of lessee. 

REVENUE ACT OF 1924. 

Assignment of lessee's interest. (See G. C. M. 8650, page 214. ) 

SECTION 219. — ESTATES AND TRUSTS. 

ARTIGIE 841: Estates and trusts. IX — 8 1 — 4729 
Ct. D. 214 

INCO'&IE TAx — REVENUE ACTS OF 1918, 1921, AND 1924 — DI'CISION OF COUR'r. 

DEnvcTIoN — Tavsr — CIIARITAsLE axqvKs T. 

Where a will provides that so much of the income from a trust 
fund "as may be necessary shall be used by said trustee for the 
proper and comfortable support of my son" nnd tlmt upon the 
son's rleath a charitable corporation be organized and the princi- 
pal fund and all income unused for the son's support be distrib- 
uted to it, the income of the trust left at the end of each year 
after the son had been provided for is not, Ivithin the meaning of 
section 219(b) of the Revenue Acts of 1918, 1921, and 1924, paid 
to or permanently set aside for. a charitable corporation pursuant 
to the terms of tl&e will creating the trust, and, therefore, the in- 
come from the trust in excess of the amounts actually distributed 
for the care and sui&port of the son is not deductible from the 
gross income of thc trust under that subdivision. 
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DIsTRIOT CoURT oF THE UNITED STATES FQR THE WEB TEEN DI8TRIUT oil' KENTUOKT, 
ET LDUIsvILLR 

Charles P. Moorntan Home for Wonum, The LoutsoQle Trust Oo. , Trustee of 
Charles P. Noernlae Trust and Treasurer of Uharles P. 3foorman Home for 
Women, for the Use and Beneftt of the Uharles P. 3foorman Home for Women, 
platnttffs, v, Uetted States of Lmertoa, defend'ant. 

[June 19, 1980. ] 
OPINION. 

DxwsoN, Judge; In th1s action a refund of income and profits taxes is 
sought for the calendar years 1918, 1919, 1920, 1922, and 1924, alleged to have 
been wrongfully collected by the United States. The facts out of which this 
litigation grows are as follows: 

Charles P. Moorman, a wealthy citizen of Louisville, Ky. , died on the 13th 
day of Februarv, 1917, leaving a will, the material clauses of which are as 
follows: 

"Thirteenth. I direct my executor with the approval of the committee afore- 
said to divide all the rest and residue of my estate real and personal into 
two equal parts and I devise and bequeath one of such parts to The Lousiville 
Trust Co. in trust for my son, Charles P. Moorman, jr. , for and during his 
natural life subject to the following limitations l so much of the income accruing 
1'rom this portion as may be necessary shall be used by said trustee under the 
direction of the committee for the proper and comfortable support of my son 
Charles and after his death the principal and unused income of this share 
shall be disposed of as in this will hereinafter directed. "I devise and bequeath the other of said two equal parts to The LouisvQle 
Trust Co. in trust for my granddaughter, Lucy Elizabeth Moorman, for and 
during her natural life subject to the following limitations; so much of the 
income from said portion as may be necessary shall be used by the trustee under 
the direction of said committee for the proper and liberal support of my said 
granddaughter and her family should she have one. I direct that the income 
from this portion not devoted to the support oi' my granddaughter as aforesaid 
shall be accumulated by the trustee and held as the property and estate of 
my said granddaughter until such accumulations shall have reached the amount 
of $200, 000. When my granddaughter arrives at the age of 25 years said 
$200, 000 shall be paid to her as her absolute estate but in the event the accumu- 
lations do not amount to such sum at said time, then the trustee shall continue 
to apply the surplus income as aforesaid until said amount shall have been 
accumulated at which time it shall be paid to her. So long as my grand- 
daughter lives she shall receive such portion of the 1ncome of this trust as 1s 
required for her liberal support and that of her family; if any as hereinbefore 
provided. 

"Should my said granddaughter die at any time leaving issue surviving her, 
this trust shall continue until the youngest of such issue living at her death 
attains the age of 21 years, and so much of the income from this portion of my 
estate as the committee may deem proper shall be used by the trustee for sup- 
port and education of such issue until the time above designated when this trust 
shall cease and the principal and accumulated income of this share of my estate 
shall be distributed per stirpes, among such issue. 

"Should my granddaughter die leaving no issue surviving her or should such 
issue die without issue surviving beiore attaining the age of 21 years, then the 
share left for my said granddaughter in this will shall be employed for the same 
uses and purposes as the share of my son Charles P. Moorman, jr. , and pass 
under this will as said share passes. " Fifteenth. Upon the death of my son Charles or upon the death of my grand- 
daughter Lucy Elizabeth Moorman without issue surviving her and attaining 
the age of 21 years, as provided in clause 18 above (whichever shall first occur) 
I direct the committee hereinbefore created to organize under the laws of the 
State of Kentucky a corporation to be known as the ' Charles P. Moorman Home 
for Women. ' 

"Said committee shall constitute the board of directors or governing body of 
said corporation and in the event of the death, resignation or inability of any 
of sa1d parties to act, the remaining directors shall fill such vacancy with like 
powers in the successor or successors. 
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"Said board shall continue in the management and direction of the corpora- 
tion and its aiYairs until such thne as the member thereof shall have formu- 
lated a plan for the perpetual conduct of the institution and the corporation. I 
give to the members of the board the uttermost latitude in deciding the method 
by which the aiYairs of the charity hereby created shall be ultimately directed 
and controlled with no limit as to the time in which their judgment is to be 
exercised. 

"The corporation above mentioned shall purchase property in or near Louis- 
ville, Ky. , convenient to some car line and improve and equip the same so as to 
provide a home for as many poor dependent aged women as the income of the 
estate will take care of and maintain. 

"The cost of the property with all improvement and equipment as well as 
additions may be taken from the principal of my estate; all charges for mainte- 
nance will be met out of the income. 

"The extent of the work undertaken and the magnitude of the property ac- 
quired will depend on the amount of the estate available to such use. The 
portion out of which my son Charles is provided for must accrue to said home. 
The portion out of which my granddaughter is provided for will result to such 
object only on the contingency stated in clause 13 of this will. 

"My purpose is to endow and dedicate to humanity a home for indi ent old 
women, who otherwise would be forced to spend their declining years in want 
and misery. This purpose I have cherished for many years. "I have been fortunate in that, from a boyhood of poverty, I have attained 
to considerable wealth, my wife is dead, my only living child has been and 
must always be sadly afflicted physically with no need i' or anything save the 
means of his physical comfort, and providing for him kindly attention, and 
these I have herein secured to him. My granddaughter is given by this will 
all that I consider should be the portion of any girl, or woman, and should 
she leave issue it is provided for. At the same time, I have amply provided 
for her mother with whom she lives. "I feel that Louisville and JeiYerson County where I have lived the greater 
part of my life and which has been the scene of my activities and success de- 
serve the generous disposition I hold for them. 

"The details of working out the greatest good for the greatest number along 
the lines herein set out, is left to those intrusted with the management and 
direction of the home. 

"The home as established and always to be conducted shall be nonsectarian, 
extending to all the class mentioned its wholesome and protecting influence, and 
with only the condition that the beneficiaries shall be white and for not less 
than five years prior to admission to the home shall have been resident of 
Jefferson County, Ky. 

"Upon the organization of the corporation as above directed, the Louisville 
Trust Co. as trustee will continue to hold the entire estate with powers of 
investment and reinvestment, and subject to the conditions as to the direction 
and approval of the committee as hereinbefore set out, will pay over to the 
corporation for purposes indicated all of the net income not required in the 
execution of the trusts imposed by clause 13 of this will. 

"When the members of the board of directors or anized as herein provided 
have formulated and carried into full execution the plan for the perpetual con- 
duct of the charity as hereby created, then the Louisville Trust Co. , trustee, will 
transfer and convey to said corporation all of my estate not hereinbefore other- 
wise disposed of in fee simple. "I do not want this charitable use to fail. If my plan shall be held for any 
reason insufDcient or illegal, then a court of equity sitting iu and for Jefferson 
County, Ky. , shall appoint trustees to carry out the purposes set forth herein. 
Action in such respect to be instituted and maintained by the Louisville Trust 
Co. as trustee, under this will, or in event of its failure so to do by any citizen 
of JeiYerson County, Ky. " 

The executor, with the approval of the committee, divided the estate as 
directed in clause 13 of the will, and thereafter the Louisville Trust Co. held 
one-half of the estate in trust i' or Charles P. Monrman, jr. , as direrted in clause 
13. Charles P. Moorman, jr. , died on July 3, 19";i. The estate left in trust for 
him each year up to his death produced considerably more income than was 
used for his support by the trustee under the direction of the committee, as 

the will. For the vears 1918. 1919, and 1920. the books of the 
trustee showed this surplus at the end nf each year as unexpended income of 
the Charles P. yioorman, jr. , trust. 
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On July 20, 1921, and practically four years before the death of Charlez 
P. Moorman, jr. , the Charles P. Moorman Home for Women was organized 
as a Kentucky corporation, to carry out the charitable purposes expressed 
in the fifteenth clause of the will, and shortly thereafter the unexpended 
income for each of the years 1918, 1919, and 1920 was entered upon the books 
of the Trust company, which was also the executor under the will, to the 
credit of the Chs. ries P, Monrman Home for Women, and similar entries 
were made of the unexpended income for each of the years 1921, 1922, 1923, 
and 1924. The record does not show that the corporation took any steps 
to carry out the purposes of its organization until after the death of Charles 
P. Moorman, jr. 

In making its income tax return for each of the years 1918, 1919, 1920, 
1922, and 1924, the Louisville Trust Co. , as trustee for Charles P. Moorman, 
jr. , reported as income received by that trust for the use and benefit of 
Charles P. Moorman, jr. , only that part of the total income of the trust which 
was expended for his use and benefit during the respective years. The unex- 
pended income for each of those years was treated and reported as having 
been permanently set aside to the Charles P. Moorman Home for Women, and 
therefore exempt from taxation under the Revenue Acts applicable to the 
respective years. The Commissioner rejected this contention, and required the 
entire income derived from the Charles P. Moorman, jr. , trust for each of the 
years to be reported as income received for his use and benefit. The action 
of the Commissioner resulted in the collection of the taxes for which refund 
is sought in this case. 

For the years 1918, 1919, and 1920 the applicable statute is the Revenue Act 
of 1918; for the year 1922, the Revenue Act of 1921; and for the year 1924, 
the Revenue Act of 1924; and the right of the plaintiff to recover depends upon 
the proper construction of the applicable provisions of these Acts and of clauses 
13 aud 15 of the Moorman will. 

By section 219 of each of the Acts referred to, trust estates are made taxable 
entities, and the trustee is charged with the duty of making the return and 
paying the tax, The pertinent provisions of each of those Acts follow: 

EEVEZUE ACT OP 1919. 

"Ssc. 219. (b) ~ ~ " The net income of the estate or trust shall be 
computed in the same manner and on the same basis as provided in section- 
212, except that there shall also be allowed as a deduction (in lieu of the deduc- 
tion authorized by paragraph (11) of subdivision (a) of section 214) any part 
of the gross income which, pursuant to the terms of the will or deed creating 
the trust, is during the taxable year paid to or permanently set aside for the 
United States, any State, Territory, or any political subdivision thereof, or 
the District of Columbia, or any corporation organized and operated ex- 
clusively for religious, charitable, scientiiic, or educational purposes, or for 
i. he prevention of cruelty to children or animals, no part of the net earnings 
of which inures to the benefit of any private stockholder or individual. 

REVE1VUE XCT OP 1921. 

"SEc. 214. (a) That in computing net income there shall be allowed as 
deductions: 

" (11) Contributions or gifts made within the taxable year to or for the 
use of: ~ ~ ~ (B) Any corporation, or community chest, fund, or founda- 
tion, organized and operated exclusively for religious, charitable, scientific, 
literary, or educational purposes ~ ~ " no part of the net earnings of which 
inures to the benefit of any private stockholder or individual. 

"Sam. 219. ;b) ~ * * The net income of the estate or trust shall be com- 
puted in the same manner and on the same basis as provided in section 212, 
except that (in lieu of the deduction authorized by paragraph (11) of sub- 
division (a) of section 214) there shall also be allowed as a deduction, without 
limitation, any part of the gross income which, pursuant to the terms of the 
will or deed creating the trust, is during the taxable year paid or perma- 
nently set aside for the purposes and in the manner specified in paragraph (11) 
of subdivision (a) of section 214. 
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BKVENUs& koT OF 1&&24. 

"Ssx&. 219. (b) s ~ ' s' The net income of the estate or trust shall be com- 
puted in the same manner and on the same basis as provided in section 212, 
except that— 

"(1) There shall be allowed as a deduction (in lieu of the deduction author- 
ised by paragraph (10) of subdivision (a) of section 214) any part of the 
gross income, without limitation, which pursuant to the terms of the will or 
deed creating the trust, is during the taxable year paid or permanently set 
aside for the purposes and in the manner specified in paragraph (10) of sub- 
division (a) of section 214, or is to be used exclusively for religious, charitable, 
scientific, literary, or educational purposes, 

Paragraph (10) of subdivision (a) of section 214 of the Revenue Act of 1924 
so far as applicable to the issue in this case is in substantially the same lan- 
guage as paragraph (11) of subdivision (a) of section 214 of the Revenue 
Act of 1921. 

The quoted language of section 219 of the Act of 1918 makes it clear that 
the trust income, to be exempt from taxation as a charitable contribution, must, 
during the taxable year, be paid to or permanentlv set aside for a corporation 
organized and operated exclusively for charitable purposes, and that such pay- 
ment or permanent setting aside must be pursuant to the terms of the instru- 
ment creating the trust. In other words, the instrument creating the trust 
must make it clear that it was the intention of the creator of the trust that 
such income should, during the taxable year, be paid to the charitable corpora- 
tion or permanently set aside to it during such taxable year. The statute 
makes it verv clear that it was not the intention of Congress to make the 
taxability of the income for any taxable year depend upon the discretion of 
the trustee in paying or perxnanently setting aside the income of the trust to 
the charitable purpose during that taxable year, but to depend solely upon the 
provisions of the instrument creating the trust. 

As I view the law, if the instrument creating the trust clearly provides that 
the income of the trust shall, as it accrues each ta~able year, be paid or 
permanently set aside to the charitable corporation, it will be exempt from tax- 
ation for each of the taxable vears, notwithstanding the trustee may hare 
failed or neglected either to pay it or permanently set it aside. On the other 
hand, if it appears from the instrument creating the trust that it was not the 
intention of the creator that any part of the income of the trust should, during 
the taxable year, be paid to or permanently set aside for the charitable corpo- 
ration, the action of the trustee in paying or setting aside same during that 
year would not operate to exempt it from taxation. 

Section 219(b) of the Revenue Act of 1921, while it enlarges the exemptions 
granted to trusts by the corresponding section of the Act of 1018, for the 
purposes of this case is not materially different, and what has just been said 
with reference to section 219(b) of the Act of 1918 applies with equal force 
to the corresponding section oi' the Act of 1921. 

Section 219(b) of the Revenue Act of 1924 grants the exemption, not only in 
cases where the income has been paid to or permanently set aside for the 
charitable purpose during the taxable year, but also in those cases where 
the inco1ne received during the taxable year is to be used exclusively for the 
charitable purpose. As in the Acts of 1918 and 1921, hov ever, the determining 
factor is the instrument creating the trust, and not the discretion of the trustee. 
Therefore, under the 1924 Act, unless it appears from the instrument creating 
the trust that the income for which exe&nption is sought is set a. ide n the 
instrument creating the trust exclusively for a charitable purpose, or under 
the t& rms of that instrument is to bc paid during the taxable year or perma- 
nently set aside during that year for the charitable purpose, it is not exempt. 

Therefore, I think we may disregard the manner in which the trustee 
handled on its books the income of the trust left at the end of each year after 
Charles p. Moorman, jr. , had been provided for. The vital question is: How 
did the creator of the trust, Charles P. Moorman, sr. , intend that this surplus 
income sh&&ulcl be held and used during the life of Charles P. Moorman, jr. t 
By &lause 13 of the wSl it is plainly apparent that it was the intention of the 
testator that the entire income of the Clmrles p. Moorman, jr. , trust should, if 
necessary, be used for the proper and comfortable support of the cestuique trust. 
It was n&&t the intention of the testator that the income of the trust for any 
particular year could be used for the support of the cestui que trust f&&r that 
year only, but his rights under the trust were cumulative. If in any one year 
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it was deemed necessary by the committee named in the will to expend more 
money for the proper and comfortable support and care of the cestiii qee troat 
than the income of the trust fund for that year, it was not onlv the right but 
the clear duty of the trustee to supply the deficiency from any surplus which 
msy have accumulated in prior years. The income of the Charles P. Moorman, 
jr. , trust which the testator intended to pass on to the charitable purpose named 
in clause 15 was not the surplus income left at the end of each calendar year, 
but simp!y the surplus of that income left unexpended at the death of Charles P. 
Moorman, jr. Until that time the first and exclusive charge upon that income 
was the proper and comfortable support oi' the testator's afiiicted son, and the 
trustee under the will held it for that purpose exclusively. At the end of any 
calendar year the trustee could not know what demands the committee would 
make on the income of the trust during the succeeding year, nor could it be 
foretold with certainty what the income of the succeeding year would be, 
and no doubt it was knowledge of this fact which prompted the creator of the 
trust to make available for the support of his afilicted son the entire income of 
the trust so long as the son should live. 

It will be observed that by clause 15 of the will the testator directed that 
the committee named in the will should organize a corporation to be known as 
the "Charles P. Moorman Home for Women, " "upon the death of my son 
Charles, " etc. If it had been the iutention of the testator that the surplus 
income of the trust at the end of each year should be paid to the Charles P. 
Moorman Home for Women provided for in clause 15 of the will, or perma- 
nently set aside to it, there would have been no reason for him to direct that 
the corporation should be organized only upon the death of his son, or upon 
the happening of another contingency not material in this case. I doubt if it 
would be important under the law that the corporation was not in existence 
during the years 1918, 1919, and 1920, nor operating during 1922 and 1924, if 
it had been the intention of the testator that the surplus income at the end of 
each year should be irrevocably set aside for its uses. In such a case I am 
of the opinion that the phrase "organized and operated, " used in the statutes, 
would properly be construed to refer to the corporate powers of the cor- 
poration, rather than to a requirement that the corporation should actually be 
in existence and operating during the taxable year. The fact, however, that 
the testator provided for the organization of the corporation after the death of 
his son tends to emphasize the purpose expressed in clause 13, to charge all 
of the income of the trust during the life of the son with his support and care. 

8uppose, before the death of Charles, Lucy Elizabeth Moorman had died 
without issue surviving her and attaining the age of 21 years, and afterwards 
the Charles P. Moorman Home for Women had been organized and put into 
operation and her one-half of the estate had been turned over to the home as 
directed in the will. In that event, would the trustee have had the right to 
turn over to that home the unexpended income of the Charles P. Moorman, jr. , 
trust for any calendar year during his life? It seems to me, for it to have done 
so in such a situation, would have been a clear violation of clause 13 of the 
milL Its payment to the home vould have placed it beyond the reach of the 
trustee, had its expenditure become necessary for the support and care of 
Charles P. Moorman, jr. If the trustee was without right to pay such surplus 
income over to an organized and operating Charles P. Moorman Home for 
Women during the life of Charles P. Moorman, jr. , it seems to me necessarily 
to follow that the trustee was without power, by book entries, to finally and 
completely divest itself as trustee for Charles P. Moorman, jr. , of such surplus 
income, and vest it in the Charles P. Moorman Home for Women, or to hold it 
solely and exclusively for the benefit of such home, when organized and 
operating. 

I, therefore, conclude that under the will the entire income of the Charles 
P. Moorman, jr. , trust was received and held by the trustee during each of the 
years in question as income for the use and benefit of Charles P. Moorman, jr. , 
and that such income was subject to taxation. 

The cases of Ledsrm' v. Stockton (260 U. S. , 3 [T. D. 3407, C. B. I-2, 156)) 
and Boioers, Collector, v. KocNm (20 Fed. (2d), 350 [T. D. 4122, C. B. VII-1, 
247]), relied upon by the plaintiffs, seem to me clearly distinguishable from the 
case at bar. 

It follows from what has been said that I am of the opinion that the plain- 
tiÃs are not entitled to recover, and counsel may prepare judgment conforming 
to the views herein expressed and submit same for entry. 
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PART III. — CORPORATIONS. 

SECTION 281. — CONDITIONAL AND OTHER 
EXEMPTIONS OF CORPORATIONS. 

ART1CLE 517: Religious, charitable, scientific, literary, and 
educational organizations and community chests. 

REVENUE ACT OF 1924. 

Corporation organized to assist in enforcing fish and game laws 
and which is supported by membership dues and donations. (See I. T. 2546, page 122. ) 

ARTIcLE 518: Business leagues. 

REVENUE ACT OF 1924, 

Association promoting radio industry. (See I. T. 2550, page 128. ) 

SECTION 284. — DEDUCTIONS ALLOWED 
CORPORATIONS. 

ART1CLE 561: Allowable deductions. 

REVENUE ACT OF 1924. 

Casing-head gasoline contracts. (See G. C. M. 8258, page 282. ) 

ART1cr. E 564: Interest. 
REVENUE ACT OF 1924. 

Interest paid to carry interest-exempt, obligations or securities. 
(See G. C. M. 8868, page 284. ) 

ART1CLE 567: Depositors' guaranty fund. 

REVENUE ACTS OF 1919, 1921, AND 1924. 

IX — 87 — 4775 
G. C. M. 8474 

Amounts assessed against State banks operating in the State 
of Texas to maintain the depositors' guaranty fund are allowable 
deductions from gross income as business expenses of the year in 
which the deposit was made. Solicitor's Memorandum 3877 (C. B. 
IV — 2, 79) modified. 

An opinion is requested relative to the proper action to be taken 
in connection with certain requests for the reopening of claims for 
refund of income tax filed in behalf of insolvent State banks located 
in the State of Texas. These requests are based on the contention 
that there should be allowed as a deduction from gross income the 
amounts assessed against the banks to maintain the depositors' 
guaranty fund. The claims, which were timely filed, were rejected 
ln accordance with Solicitor's Memorandum 8S77 (C, B. IV-2, 70). 

35492' — 31 — 19 
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In the requests for the reopening of the claims reliance is placed 
on the decision of the United States Board of Tax Appeals in Fjrst 
State Bank of BrackettviVe (9 B. T. A. , 975), in which it was held 
that the amount collected by the State of Texas from the bank for 
the maintenance of the depositors' guaranty fund was deductible 
as a business expense. That decision was nonacquiesced in by the 
Commissioner (C. B. VII — 1, 87). 

In First State Bank of Weimar v. Commissioner (10 B. T. A. , 
896, nonacquiescence, C. B. VII — 2, 47), the Board reached the same 
conclusion as in the case of First State Bank of Brackettville. In 
both cases petitions for review were flled in the United States Cir- 
cuit Court of Appeals, Fifth Circuit. Upon further consideration 
of the issues presented in the two appeals, motions for dismissal of 
the appeals were filed, at the instance of the Government, on Novem- 
ber 12, 1929, and the appeals dismissed by order of the court. 

In view of the action taken by the Government in connection with 
the two appeals, it is the opinion of this Ofhce that in cases where 
an application for reopening a claim for refund has been made by a 
Texas State bank which contributed to the depositors' guaranty fund 
of that State and such application is based in whole or in part on 
the decisions of the Board referred to above, the claim may be re- 
opened and allowed to the extent covered by the Board's decisions. 
The reopening and allowance should be made only if the require- 
ments of Treasury Decision 4285 (C. B. VII — 2, 76) have been fully 
met. Solicitor's Memorandum 8877 is hereby modified to conform 
with this opinion. 

C. M. CHAREST) 
. General Counsel, Bureau of Internal Revenue. 

SECTION 240. — CONSOLIDATED RETURNS OF 
CORPORATIONS. 

ARTICLE 684: Change in ownership during taxable year. 

REVENUE ACT OF 1924. 

Allocation of net losses of group of corporations. (See 0. C. M. 
8618, page 180. ) 

PART V. — PAYMENT, COLLECTION, AND REFUND OF TAX AND 
PENALTIES. 

SECTIONS 278 AND 274. — DEFICIENCY IN TAX, 

ART1czz 1288: Collection of a deficiency. 

REVENUE ACT OF 1924. 

Withdrawal of Commissioner's acquiescence. Meaning of "final 
decision" of the Board of Tax Appeals. (See Ct. D. 255, page 290. ) 
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SECTIONS 977 AND 278. — PERIOD OF LIMITATION UPON 
A. SSESSMENT AND COLLECTION OF TAX. 

ARTICIE 1271: Period of limitation upon assess- 
ments of tax. 

IX — M — 4736 
Ct. D. 217 

INCOME TAX — REVENUE ACT OF 1924 — DECISION OF COURT. 

1. DEFICIENCT — AssESSMENx LIMITATIDN. 

Where a. taxpayer duly files a petition to the Board of Tax 
Appeals pursuant to section 274(a) of the Revenue Act of 1924, 
appealing "from the determination of the Commissioner set forth 
in his deficiency letter, " and as a ground for the appeal specifies 
that the Commissioner erred in refusing to allow a deduction on 
account of a bad debt, thc tax on which represented only part of 
the deficiency, and the Board, having found the bad debt deductible, 
reduced the deficiency accordingly and entered its order redetermin- 
ing it, the taxpaver took his appeal from the deficiency determined 
by the Commissioner, which must be regarded as an entirety, and 
the period within which an assessment of the amount redetermined 
by the Board is required to be made is extended as provided in 
section 277(b) of that Act. 

, 2 DECISION AFFIRMED. 

The decision of the Board of Tax Appeals (10 B. T. A. , 493) 
afiirmed. 

UNITED STATEs CIRcUIT CCURT CF APPEALs FoR TIEE NINTH CIRCUIT. No. 594B. 

Charles II. Booft v. (Ionsrnisstoner of Internal Revenue. 

Upon petition to review an order of the United States Board of Tax Appeals. 

Before DIEIRICH and WILBUR, Circuit Judges, and Noacuoss, District Judge. 

[April 28, 1980. ] 

OPINION. 

DIETRIOH, Circuit Judge: Appellant seeks review of an "order of redeter- 
mination" entered by the Board of Tax Appeals, October 4, 1928, affecting his 
income and profits taxes for the calendar year 1919. The sole question involved 
is of the application of the statute of limitations, and the facts are undisputed. 

Pursuant to the provisions of section 274(a) of the Revenue Act of 1924, the 
Commissioner, on January 29, 192'5, mailed to appellant a notice of deficiency in 
his tax return for 1919, in the sum of $1, G05. 85. In due time, on March 28, 
1925, he filed with the Board of Tax Appeals his petition appeal praying for a 
review, and as a ground therefor he specified that the Commissioner had erred 
in declining to allow a deduction he had made in his return of $5, 000 on 
account of bad debts. On February 2, 1928, after hearing, the Board filed its 
opinion holding that the allowance should have been made, and that in so far 
as it was affected by that item the determination of the Commissioner was erro- 
neous. Acting pursuant to the Board's rule No. 50, the Commissioner, on July 
28, 1928, filed with the Board a proposed "redetermination" in harmony with 
its decision, and on October 1, 1928, appellant filed an "alternative proposed 
redetermination, " wherein he contended, as he now contends, that inasmuch as 
his return had been filed on or before March 15, 1920, and the Commissioner had 
failed "to assess, demand, or collect" the taxes "on or before May 14, 1925, 
he was barred by the provisions of sections 277(a) and 277(b) of the Revenue 
Act of 1924 e e e from determining, assessing, demanding, or collecting 
any income tax for the year 1919. " Upoa consideration of the opposing appli- 
cations the Board, allowing $5, 000 for bad debts, entered the order now appealed 
from, by Ivhich it held the deficiency in appellant's return to be $798. 28 instead 
of $1, 005. 85, as had been determined by the Commissioner. 

The determination of the Commissioner was a unit, and from it appellant 
took his appeal. Whether it was susceptible to division we need not decide, 
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for appellant did noi; attempt to divide it. The language of his petition to the 
Board is: "The above-named taxpaver hereby appeals from the determination 
of the Commissioner of Internal Revenue set forth in his deficiency letter, " etc. 
The deficiency letter referred to advised appellant that: "An audit of vour in- 
come tax return for the year 1919 in connection with an examination of your 
books of account and records discloses a deficiency in tax amounting to 
$L005. 85. " True, as a ground for his appeal he assigned the disallowance of his 
claimed deduction for bad debts, but that consideration does not alter the fact 
that his appeal was from the Commissioner's "determination" of his deficiency 
in the amount of $1, 605. 85. It could as reasonably be argued that an appeal from 
a final judgment for a stated single amount does not operate as a saperee&teas 
mcrelv because appellant assigns as error only the inclusion in the verdict of 
interest or some other item constituting a part of the amount of the judgment. 

Moreover' the view for which appellant contends not only has no express 
statutory sanction but in practice would impose upon the Commissioner the 
burden of making assessments and collections in piecemeal and would result 
in additional expense and iutolerable confusion. In computing income taxes a 
statutory rate must be selected appropriate to the total amount of taxable in- 
come, considered as a single unit, and until there is a determination of such 
income, in many cases, at least, no computation can be intelligently or safely 
made. The consideration may not be of great moment in the present instance, 
but general rules are not to be ignored because of special cases. And even here 
we note that, ivhereas in his petition appellant contended that the allowance 
of the bad debts would operate to reduce the Commissioner's determination of 
deficiency to $718. 28, the Board, after allowing the deduction, held the deficiency 
to be $798. 28; and the correctness of its computation or finding appellant does 
not now challenge. 

ARTlcr, z 1271: Period of limitation upon assess- 
ments of tax. 

IX&8 — 4819 
Ct. D. 939 

INCOME TAX — REVENUE ACT OF 1924 — DECISION OF COURT. 

1. COMMIssioNER s DRTIKRMINATIoN oF DzncIENcm~omuxvNESS. 
The Commissioner's determination of a deficiency is prima facie 

correct. 
2. AssESBMENT — LIMITATION — APPED To BoARD oF TAx APP~Ls. 

AVhere the taxpayer and the Commissioner consent in writing to 
extend the period within which assessment of the tax for 1918 
might be made as provided for in section 278(c) of the Revenue 
Act of 1924 and a notice of deficiency has been mailed to the tax- 
payer by the Commissioner within said period as extended in 
accordance with section 274 of the Revenue Act of 1924 and the 
petitioner has filed an appeal with the Board of Tax Appeals within 
the time prescribed by section 274(a) of that Act, the period 
within which an assessment can be made is extended "by the 
number of davs between the date of the mailing of such notice and 
the date of the final decision by the Board" as provided by section 
277(b) of the Revenue Act of 1924. 
g. DECISIoN AFFIRMED. 

The decision of the Board of Tax Appeals (11 B. T. A, 1086) 
aflirmed. 

COURT OF APPKhJ. S OF THE DISTRICT OF COLUMBIM No. 4914. 

Neman-Marcus Co. v. Robert H. Lacae, Commissioner of Internal Revenge. 

Before MARTIN, Chief Justice, and Rose and VAN ORsnzx, , Associate J'ustices. 

[May 5, 1980. ] 
OPINION. 

This appeal froni. the Board of Tax Appeals involves income and profits taxes 
for the calendar year 1918 in the sum of $9, 415. 29. Two contentions were ad- 
vanced — first, that the evidence before the Board was insufilcient to justify the 
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finding of a deficiency; and, second, that the time within which an assessment of 
a deficiency might have been made expired prior to the date of the determina- 
tion by the Board. 

Appellant's return for the calendar year 1918 was filed June 15, 1919. Under 
then existing law the time within which the assessment could be made would 
have expired five years thereafter — that is, on June 15, 1924. On February 8, 
1924, appellant and the Commissioner of Internal Revenue executed a written 
"income and profits tax waiver, " extending for one year the time prescribed 
by' law for the determination, assessment, and collection of appellant's income 
and profits tax for 1918. On April 20, 1925, a similar written waiver was en- 
tered into extending the time until December 81, 1925, provided that if a notice 
of a deficiency in tax should be sent to the taxpayer by registered mail before 
that date and (1) no appeal should be filed therefrom with the Board of Tax 
Appeals, then the date should be extended 60 days, or (2) if an appeal should 
be filed with the Board, then the date would be extended by the number of 
days between the date of the mailing of the notice of the deficiency and the 
date of the final decision by the Board. On October 28, 1925, a waiver similar 
to that of April 20, 1925, was entered into, urder which the date of expiration 
was extended to December 81, 1926. On November 27, 1925, the Commissiouer 
mailed a deficiency notice to the taxpayer. Within 60 davs thereafter (on 
January 25, 1926), appellant filed its appeal with the Board of Tax Appeals, 
as provided by section 274(a) of the Revenue Act of 1924 (43 Stat. , 253, 297). 

The contention as to the sufficiency of the evidence is without merit. From 
the oral argument it appeared that no evidence was introduced by appellant, 
and that the Board under its rules and practices accepted the decision of the 
Commissioner as prima facie correct. In this the Board was clearly right. 
(United States v. Anderson, 269 U. S. , 422 [T. D. 8839, C. B. V — 1, 179]; 1Vickicire 
v, Iteinecke, 275 U. S. , 101 [T. D. 4126, C. B. VII — 1, 816]; ]Pilliamsport Co. v. 
United States, 277 U. S. , 551 [T. D. 4172, C. B. VII — 2, 828]; Aiiery v. Commis- 
sioner, 22 F. (2d), 6 [T. D. 4116, C. B. VII — 1, 155]; Broion v. Conimdssioner, 22 
F. (2d), 797; Itieck v. Heincr, 25 F. (2d), 453; )V. K. 1Ienderson Iron lyorks 6 
Supply Co. v. Blair, 58 App. D. C. , 114, 25 F. (2d), 588; Biskoff v. Commissioner, 
27 F. (2d), 91; & een's Aduertuing Agency v. Blair, 831 F. (2d), 96. ) 

The first waiver of February 8, 1924, extended the t me for assessment for 
one year, or until June 15, 1925. Before the expiration of that period, the Act 
of June 2, 1924 (43 Stat. , 258), was passed. Under section 900 of that Act 
the Board of Tax Appeals was created. Section 274(a) provided, in part, 
that if the Commissioner should determine that there was a deficiency the tax- 
payer should be notified, "but such defic';ency shall be assessed only as herein- 
after provided. " Section 277(b) provided that the period within which an 
assessment was required to be made by subdivision (a) of the section should be 
extended (1) by 60 days if'a notice of such deficiency had been mailed to the 
taxpayer under subdivision (a) of section 274 and no appeal had been filed with 
the Board of Tax Appeals, or, (2) if an appeal had been filed, then by the 
number of days between the date of the mailing of the notice and the date 
of the final decision by the Board. 

Section 278(c) provided, in part, as follows: 
"Where both the Commissioner and the taxpayer have consented in writing 

to the assessinent of the tax after the time prescribed in section 277 for its 
assessment the tax may be assessed at any time prior to the expiration of the 
period agreed upon. " 

Section 280 provided that if after the passage of the Act the Commissioner 
should determine that any assessment should be made in respect of any income, 
war-profits, or excess-profits tax imposed under the Revenue Act of 1916, the 
Revenue Act of 1917, tlie Revenue Act of 1918, or the Revenue Act of 1921, or 
by any such Act as amended, the amount wliich should be assessed (whether 
as deficiency or as interest, penalty, or other addition to the tax) should be 
computed as if the Revenue Act of 1924 had not been enacted, "but the amount 
so computed shall be assessed, collected, and paid in the same manner and sub- 

ject to the same provisions and limitations (including the provisions in case 
of delinquency in payment after notice and demand) as in the case of the taxes 
imposed by this title, except as otherwise provided in section 277. " 

Section 278(c) was carried forivard into the Revenue Act of 1926 (Act of 
February 26, 1926, 44 Sta. t. , 9. ) 

Thc changes in the law subsequent to the filing of appellant's first waiver 
are procedural in character. In I'lorslseim Bros. Co. v. United States and 
g~jiite v. IIood Rubber Co. , decided February 24, 1930, by the Supreme Court 
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of the United States (280 U. S. , 458 [Ct. D. 107, C. B. IX — 1, 200]), the court, 
speaking of similar waivers, said: 

"The corporations insist that the 'waivers' were not merely waivers ex- 
tending the statutory period, but were bind'ng contracts which limited the 
time in which the Commissioner could assess and collect the taxes; and that 
no change in the law made after the date of the contracts and enlarging the 
time for collection can affect their rights. They urge that the 1924 and 1928 
Acts did not purport to extend the periods thus limited by contract; and that, if 
construed as extending such periods, the provisions of these Acts are uncon- 
stitutional. They concede that, in the absence of contract, a legislature may 
constitutionally lengthen or shorten the period in which a right may be 
enforced by legs. l proceedings. " 

The court rejected this contention, saying, "The instruments were nothing 
more than what they were termed on their face — waivers; and that was all 
to which the Commissioner was authorized to consent. " 

As to the applicability of the Acts of 1924 and 1920, the court said: 
"Section 277(a)2 of the 1924 Act expressly dealt with taxes due under 

the Acts of 1918 and 1921; and it reenacted the 5-year limitation with the 
express qualification 'Except as provided in section 278. ' Section 278(c) re- 
enacted the provision as to the extension of time by the consent of the Com- 
missioner and the taxpayer; and constituted the sole statutory authority for 
the waiver of the period of limitation for taxes due under the 1918 and 1921 
Acts. It unquestionably applied to waivers thereafter to be executed; and no 
reason appears why it did not equally apply to waivers executed prior to the 
passage of the Act. " 

The waivers in the present case, therefore, are valid. Notice of deficiency 
sent appellant on November 27, 1925, under the provisions of the Act of June 
2, 1924 (48 Stat. , 258), having been followed by an appeal to the Board of Tax 
Appeals, the period within which an assessment could be made was extended 
"by the number of days betweeri the date of the mailing of such notice and the 
date of the final decision by the Board. " (Section 277(b). ) 

The decision is affirmed. 

TITLE X. — GENERAL ADMINISTRATIVE PROVISIONS. 

SECTIONS 1014 AND 1015. — LIMITATIONS UPON SUITS 
AND PROCEEDINGS BY THE TAXPAYER. 

ARTIcLE 1851: Suits for recovery of taxes erro- 
neously collected. 

IX — 99 — 4'?07 
Ct. D. 904 

INCOME TAX — REVENUE ACTS OF 1921 AND 1924 — DECISION OF COURT. 

1. SLIT — LIMITATION — FILING OF SECOND CLAIM FOR REFUND. 
Where a taxpayer files within the statutory period a claim for 

refund which is rejected and subsequently files a second claim 
within the statutory period based upon the same ground as the 
first claim, the action of the Commissioner in rejecting the second 
claim does not start the running of the 2-year period of limitation 
upon a suit bv the taxpayer, provided by section 3220, Revised 
Statutes, as amended, which began to run upon the rejection of the 
first claim, and entitle it to bring a suit within the period of two 
years from the date of the rejection of the second claim. 
2. REFUND — CLAIM — LIMITATIGN — DATE oF PAYMENT BY CHEGK, 

The date a collector receives a check in payment of a tax and not 
the date the check is cashed starts the running of the period pre- 
scribed by section 252 of the Revenue Act of 1921 within which a 
claim for refund must be filed. 
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CoURT oF CLAIMs 0F THE VNITED STETEs. 

B. pitman c5 Oo. v. The Usted Statee. 

[April 30, 1930. ] 
BooTII, Chief Justice, delivered the opinion of the court. 
Benjamin Altman devised to the plaintitf corporation real property, located 

in the city of. New York, having at the time it was received an agreed value 
of $5, 881, 500. The plaintiff corporation in its income-tax return for the 
calendar year 1918, the year in which it received the above devise, did not 
report the value of the same as taxable income. On January 5, 1928, the 
Commissioner of Internal Revenue assessed an additional income tax predicated 
upon the inclusion of the value of the devise received by the corporation from 
Benjamin Altman as aforesaid. 

On July 2, 1928, the plaintiff delivered to the collector a check in payment 
of the additional tax assessed on January 5, 1928, and five days later — i. e„on 
July 7, 1928 — filed a refund claim in which a refund of the additional tax was 
asked for the following reasons: 

"Such assessment is based in part upon the value of devise under the will of 
Benjamin Altman, who died on the 7th of October, 1918, to the undersigned 
taxpayer. The devise for the purposes of income tax for 1913 was valued at 
$5, 881, 500, with the resultant tax thereon of $53, 815. The undersigned claims 
that under the law under which said assessment is purported to have been 
made a devise under a will or a gift to a corporation is not income and is not 
taxable under said law, and the undersigned claims that the said sum should 
be refunded for the causes above stated. " 

The plaintifFs check of July 2, 1923, was deposited for collection July 17, 
1923, and its refund claim of July 7, 1923, was denied bv the collector January 
17, 1924, and its denial affirmed on November 6, 1924. Almost three and one-half 
years later — i. e. , on June 27, 1927 — the plaintiff corporation filed a second 
refund claim, in which a refund of the additional tax assessed on January 5, 
1923, was asked for the following reasons: 

"Income as determined by T. D. letter of Jan. 5, 1923 (IT: CA: PV — 2800) 
includes $5, 881, 500, being value of devise acquired by the corporation October 
7, 1913, at the decease of B. Altman. It is contended that the receipt of i. his 
devise dces not represent income and that the tax paid thereon was in error 
and should be refunded, A hearing is requested before proper officials of the 
Treasury Department in the event that there is any question re arding the 
allowance of this claim. " 

The petition in this case, asserting a claim for $51, 972, with interest, was 
tiled on June 26, 1929, plaintiff corporation seeking to recover the amount of 
additional income taxes assessed against it on January 5, 1923, because the 
Commissioner illegally included the value of the Altman devise of 1913 as 
income. 

The plaintiff concedes that under section 8226, Revised Statutes, as amended 
by section 1014 of the Reverue Act of June 2, 1924 (48 Stat. , 253), the cause of 
action is barred by limitation, unless its second refund claim filed Tune 27, 1:927, 
and rejected by the Commissioner November 80, 1927, saves its rights. 

The essential precedent steps to the jurisdiction of this court are of course 
not in issue. The filing and subsequent rejection of a refund claim, or failure 
of the Commissioner to act thereon for six months, and suit tlereafter vvithin 

two years must be disclosed by the facts, for, as conceded by the parties, the 
statute of limitations in this court is jurisdictional. The plaintiff in its analy- 
sis of section 3226, Revised Statutes (supra), emphasizes the terminology of 
the Act and stresses the provision "until a. claim for refund or credit l. as been 
duly filed with the Commissioner, " insisting that the second refund claim meets 
the requirements of the Act in this respect and was duly filed as therein 
required. With this contention we are unable to agree. The first refund claim 
met all the requirements of the statute and was regular in form and substance, 
We have set forth the claim in order to disclose that it was for an alleged 
illegal tax exaction predicated exclusively upon the inclusion of the Altman 
devise as income, and embraces precisely the same and identical facts upon 
which the present suit is rested. 

The second refund claim, filed almost four years after the first, raises no new 

issue, involves no additional assessment made subsequent to the filing and 
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denial of the first, and could not by any possibility occasion a reopening of 
plaintiff's tax liability; and while the Commissioner may not be in a position to 
forestall the filing of duplicate claims for refund, section 8226, Revised Statutes, 
manifestly does not contemplate the repetition of contentions for refund in 
such a way and at such times as to toll the running of the limitation period, 
The purpose of limiting suits to recover alleged illegal tax exactions is evident, 
and if plaintiff by repeating its contentions in two refund claims may establish 
jurisdiction to sue, despite the limitation prescribed in the law, litigation would 
be prolonged indefinitely. The act of the Commissioner in rejecting the second 
refund claim is without legal significance, for when it was filed and afterwards 
rejected plaintiif's right to sue had lapsed by limitation. 

The iiuestion of payment of taxes by check and the date of payment when 
so paid was fully discussed by the court in the case of Second Xational Bank of 
Saginiaiii, Triistee, v. United States, No. E — 88, decided April 7, 1980 [T. D. 4288, 
C. B. VII — 2, 856], and therein it was held that "the day on which the collector 
receives the check will be considered the date of payment so far as the taxpayer 
is concerned, unless the check is returned dishonored. " There can be no doubt 
that a suit instituted under the first refund claim within the statutory period 
of. limitation would have properly invoked the jurisdiction of this court, and 
being so, the second refund claim, in the absence of additional assessments or 
controversy arising thereafter, was insufficient to revive a cause of action, 
which must be brought under the statute within the 2-year period. 

Other issues are raised and discussed in plaintiff's brief. In view of the 
foregoing, it is unnecessary to discuss them. The petition will have to be dis- 
missed. It is so ordered. 

ARTIGLE 1851: Suits for recovery of taxes erroneously 
collected. 

REVENUE ACT OIt' 1924. 

Application to reopen claim for refund on different ground as basis 
for suit on such new ground. (See Ct. D. 248, page 407. ) 



289 [$201, Art. 1541. 

INCOME TAX RULINGS. — PART IV. 
REVENUE ACT OF 1921 OR PRIOR REVENUE ACTS. 

TITLE II. — INCOME TAX. 

PART I. — GENERAL PROVISIONS. 

SECTION 201. — DIVIDENDS. 

ABTIOLE 1541: Dividends. IX — 29 — 4708 
Ct. D. 207 

INCOME TAX — REVENUE ACT OF 1021 — DECISION OF COURT. 

1. DIvIDEND — CCNsTRUcTIVE REGEIPT. 
Dividends declared in 1922 and payable on December 31 of that 

year, checks in payment of which are mailed on that date and re- 
ceived in due course on Januarv 2, 1928, by a stockholder, whose 
books are kept on the basis of cash receipts and disbursements, are 
required under section 201 (e) of the Revenue Act of 1921 to be 
included in gross income in 1922 when they were unqualifiedly 
subject to the demand of the stockholder. 

2. DECIsioN REvERsED. 
The decision of the Board of Tax Appeals (8 B. T. A. , 603) 

reversed. 

UNITED STATES CIRGUIT CCURT oF APPEALs, SIxTH CIRcUIT. 

Commissioner of Internal Reoenae v. Robert W. Bingham. 

Petition to review an order of United States Board of Tax Appeals. 

Before DENIsoN, MCCRMAN, and HICES, Circuit Jutlges. 

[November 8, 1929. ] 

OPINION. 

Hicxs, Circuit Judge: Petition to review an order of the Board of Tax 
Appeals. The taxpayer, Robert W. Bingham, was, in December, 1922, 
minority stockholder in certain corporations all of which declared dividends 
in that year payable either on December 30 or December 31, 1922. On those 
dates the several corporations issued dividend checks payable to the taxpayer 
and forwarded them to him by mail. They were received in due course on 
January 2, 1923, and the aggregate amount thereof, to wit, $62, 324. 01, was re- 
ported by the taxpayer in his income tax return for 1923. The Commissioner 
held that these dividends were taxable as income for 1922 and determined 
the tax accordingly. This resulted in a deficiency for 1922 of $8, 988. 53. The 
taxpayer appealed to the Board of Tax Appeals. The Board in a majority 
opinion reversed the holding of the Commissioner and held that these divi- 
dends were not taxable for the year 1922, the Board being of the opinion that 
they should have been returned for 1928. 

We think the holding of the Connnissioner was correct. Sections 20I (a) 
201(e), 212 (a) and (b), and 213(a) of the Revenue Act of 1921, chapter 136, 
42 Statutes at Large, 227, et seq. , are relevant. 

By stciiou 213(a) dividends are included in gross income and by section 
201 (e) dividends, there designated as "a taxable distribution made by a cor- 
poiation to its shareholders" (sec. 201(a) ), are returnable in the gross income. 
Section 2]3(a) is applicable to the respondent's return, he having kept his 
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books upoIi the receipts and disbursement basis on the calendar-year period 
(sec. 212(b) ), provides generally that gross income for tax purposes shall be 
allocated m the year in which received but by speciiic exception inserted in 
that section in parentheses, taxable distributions made by corporations to its 
shareholders (dividends) are excluded from such provision, the reason for such 
exclusion of course was that an entirely dijferent basis for fixing the tax year 
for dividends had already been established in section 201(e), which section 
must control. (It is printed in the margin. ') 

Section 201(e) fixes the period for a return of dividends in the gross income 
as "of the date token the cash [italics ours] or other property is unqualifiedly 
made subject to their (shareholders') demands. " We get a clearer view when 
we lay to one side certain extraneous findings of the Board. It is neither 
important (except in one particular hereinafter mentioned) that the dividends 
were remitted by check, nor that the checks were received in 1928. Remit- 
tance by cheek, though a convenient business method, is not recognized by the 
statute. The important thing is that the shareholder did receive a dividend, 
not when or how. Having received it, the statute (sec. 201(e) ) required that 
it be included in his gross income as of the date, not when received but when 
the cash (for this was a cash dividend) was unqualifiedly made subject to his 
demand. We think this was in the year 1922. The dividend was declared 
and payable in 1922. It follows, therefore, that the respondent immediately 
and before the expiration of the year 1922 became a creditor of the corpora- 
tions. (Chesapeake &f: Dela4care Canal Co. v. United 8tates, 250 U. S. , 128, 
126; Branch v. Jcsnp, 106 U. S. , 468, 475; State v. Biograph Co. , 286 Fed. , 454', 
458 ((". C. A. 2). ) As a creditor he had a right to demand his debt in money, 
for debts are payable in money. In other words, the cash was subject to his 
demand. The corporations were then liable. He was not required to take the 
checks even when issued, for they were not payment as a matter of law. That 
the checks were issued is relevant only as emphasis upon the proposition that 
at that time the cash was admittedly and unqualifiedly subject to the respond- 
ent's instant demand. (Rogers v. Dnrant, 140 U. S. , 298, 801; BuLl, v. Eaeson 
Natl. Bank, 128 U. S. , 105, 111. ) That it was not convenient and was perhaps 
physically impossible for him to appear at the oiiices of the various corporations 
before the year closed and demand the cash did not destroy his legal right 
to do so. 

The view here taken preserves both section 201(e) and the exception in 
section 218(a) and forestalls the possibility of an unequal burden as between 
taxpayers returning dividend incomes from the same corporations which by 
some eventuality have been received in different years. 

The decision of the Board of Tax Appeals is reversed and the mandate will 
direct a new order in accordance herewith. 

ARTIGLE 1542: Source of distribution. IX — 50 — 4864 
Ct. D. 255 

INCOME TAX — REVENUE ACTS OF 1917 AND 1924 — DECISION OF COURT. 

1. DIVIDENDs — DISTRIBvTION — STATvTOBY CONSTBvcTION, 
A. dividend declared out of profits accumulated prior to March 

1, 1918, and credited to stockholders' accounts before A. ugust 6, 
1917, but "to be paid to the stockholders when and as directed by 
the oi}icers or directors, " which dividend was paid partly in 1918 
and partly in 1919, is not a "distribution made prior to August 6, 
1917, " within the meaning of section 81(b) added to the Revenue 
Act of 1916 by section 1211 of the Revenue Act of 1917, and a pro 
rata share of the profits of each of the years 1918 and 1919 for the 
fractional part of the year prior to the respective dates of payments 
of said dividend being sujficient for the payments of thc dividend, 
the dividend is deemed to have been paid from such profits and is 
taxable to the recipient as income for the years in which it was 
received. 

~ SEc. 201. (e) For the purposes of this A'ct, a taxable distribution made by a cor- 
poration to its shareholders or members shall be included in the gross income of the 
distributees as of the date when tbe cash or other property is unqualifiedly made subject 
to their demands. 
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2. COHXKIssIDNER's AoqvIEscENOE — WITHDREW' — LIHITETIGN. 
The acquiescence of the Commissioner in a decision of the Board 

of Tax Appeals may be withdrawn by him at any time during the 
year allowed by section 274(b) of the Revenue Act of 1924 within 
which to bring an action after the Board's disallowance of the 
deficiency determined by him. 

8. " FINm DEcIsICN — MA%NING. 
"The final decision " of the Board of Tax Appeals specified in 

section 274(b) of the Revenue Act of 1924 refers to the "Order 
settling determination" under rule 50 of the Board. 

DIsmrn CovRT oF THE UNITED STATES FQR THE WESTERN DIsmrer oF WIscoNsIN. 

The United States of America, plaintiff, v. A. H. Stange, defendant. 

[September 26, 1930. ] 

OPINION. 

Action at law by the Government to recover income taxes from A. H. Stange; 
$1, 137. 01 for the calendar year 1918 and $959. 67 for the year 1919. 

LvsE, District Judge: The cause was submitted on an agreed statement of 
facts and a jury waived. The facts stated in the stipulation are adopted as the 
court's findings of fact. The controversy arises over dividends declared and 
paid to the defendant by the A. H. Stange Co. pursuant to a resolution of the 
directors, as follows: 

"Whereas, * * ~ prior to the enactment of the Federal income tax laws 
our mill and factory plant account which for a number of years had been car- 
ried at the nominal sum of $25, 000 ' ~ " and 

"Whereas, in order to establish a proper basis of accounting due to said loss, 
it was necessary to raise the value of our mill and factory plant from $25, 000 
to a fair value of $150, 000, as shown by entry on our books under date of 
February 13, 1912, and 

"Whereas, said increased valuation was on said date erroneously credited to ' surplus account, ' be it 
"Resolved, That we charge ' surplus account ' with the said sum of $125, 000 

and place this amount to the credit of the stockholders, to be paid to the stock- 
holders when and as directed by the officers or directors, and the secretary is 
hereby instructed to have proper entries made on the books of the company 
under date of January 27, 1917, to conform herewith. " 

That resolution was adopted January 27, 1917, and on that date there was 
credited to defendant's account, on the books of the corupany, his proportionate 
share of the $125, 000, and payments Ivere made by the corporation to the 
defendant in liquidating his share on August 8, 1917, September 5, 1917, and oi' 

$7, 000 on November 20, 1918, and $5, 857. 14 on January 13, 1919. Defendant 
omitted the last ttvo items from his income returns for the years 1918 and 
1919, respectively. If they are taxable as income as of those years, there is 
no dispute but that the amounts sought to be recovered herein are correct, 
Prorating the earnings or profits of the A. H. Stange Co. in each of the years 
1917, 1918, and 1919 to the dates of payments of said dividends, respectively, 
there were more than sufficient most recently accumulated undivided profits in 
1917 and earnings or profits in 1918 to pay ihe amounts of said dividend at the 
dates respectively when actually paid to the defendant by the A. H. Stange Co. 
in the years 1917, 1918, and 1919. 

Defendant endeavors to distinguish this case from Mason v. Rontzahn (275 
U. S„175 [T. D. 4131, C. B. VII — 1, 194] ), Lewellyn v. Harhison (31 Fed. (2d), 
740 (C. C. A. 3d) [Ct D 52, C. B. VIII — 1, 222] ), and U. S. v. Phillips (24 Fed, 
(2d), 195 (C. C. A. 3d) ), on the ground that the dividend was credited to 

defendant's individual account on January 27, 1917, which constituted a distri- 
bution made within the meaning of section 31 (b) of the Revenue Act of 1916 
(as added to by section 1211 of the Act of October 3, 1917 (40 Stat. , 300, 337, 
338) ), prior to August 6, 1917, und hence the distribution should be considered 
as made from profits accumulated prior to March 1, 1913, and exempt from tax. 
It is considered, horvever, that the method of bookkeeping employed may not 
override the plain tenne of the resolution which placed in the hands of the 
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officers or directors the authority to determine when and how the payment of 
the dividend should be made. Granting the contention that such payment 
could not be postponed beyond a reasonable time, it is to be noted that the cor- 
poration has made the payments presumably in compliance with the resolution 
and such payment should be deemed a practical construction and an interpre- 
tation of the resolution, under which the $7, 000 dividend was paid to defendant 
November 20, 1918, and the $5, 857. 14 dividend on January 18, 1919. In principle 
there is no distinction seen between this case and one in which the dividend, 
was declared in January, 1917, payable in installments, two of which were pay- 
able at the times these were paid. If this be correct, the rule enunciated in the 
eases cited is fully applicable and the distribution occurred when the payments 
were made and not when the dividend was declared. It. is so held. 

Tbe Commissioner so held, and determined there were deficiencies for the 
years 1918 and 1919 in the sums here in controversy. Defendant appealed to 
the Board of Tax Appeals, three members of which (apparently a division of the Board) on March 18, 1925, filed a document containing three headings: 
"Findings of fact. " "Decision, " and "Opinion. " Under the heading "Decision" 
appears the followi»g paragraph: 

DECISIo¹ 

"The determination of the Commissioner is disapproved and the Board deter- 
mi»es that no part of the dividend declared on January 27, 1917, is taxable to 
the taxpayer herein as income. The amount of the deficiency to be assessed 
will be settled on consent or on seven days' notice under rule 50. " 

On June 22, 1S25, apparently pursuant to the last sentence in the "Decision, " 
one member of the division of the Board signed and filed an "Order settling 
determination, " which, after reciting the decision of the Board on March 18, the filing by the Commissioner of notice of settlement, and a proposed determina- 
tion, no objections by the taxpayer, proceeds: "Ordered, that there is no de- 
ficiency in tax due from the taxpayer for the years 1917, 1918, and 1S19. " 

Thereafter the Commissioner acquiesced in the ruling of the Board and in 
Interleaf Revenue Bulletin IV, No. 80, page 1 (July 27, 1925) [C. B. IV — 2, 4], made a public announcement of such acquiescence. On March 4, 1926, tbe Com- 
missioner withdrew his acquiescence, which was published in the Bulletin, Vol- 
ume V, Xo. 12, March 22, 1926 [C. B. V — 1, 7]. The Commissioner in both in- 
stances acted upon advice of the Solicitor of the Internal Revenue and also 
caused this action to be brought, in which a summons was issued and placed in the hands of the marshal for service on defendant on March 18, 1926, but the 
summons named the defendant as "A. H. Spanze" and was attempted to be 
served by a delivery of a copy to C. H. Stange, the son of defendant, at the office 
of the corporation on March 25, 1926. 

Defendant claims: 1. That the law gives the Commissioner the right to elect 
to acquiesce or to start action and having elected to acquiesce, his decision 
became final and not subject to withdrawal; 2. that this action is barred by section 274(b) of the Revenue Act of 1924, which provides in part: "No part of the amount determined as a deficiency by the Commfssioner but disallowed 
as such by the Board shall be assessed, but a proceeding in court may be begun, 
without assessment, for the collection of any part of the amount so disallowed. 

gueh proceeding shall be begun within one year after the pnaf decision 
of the Board, and may be begun within such year even though the period of 
limitation prescribed in section 277 has expired. " 

Reverting to the contention that the acquiescence of tbe Commissioner was 
not subject to withdrawal, the court is of opinion that R. S. 8229, empowerfng the Commissioner to compromise civil or criminal cases with the advice and 
consent of the Secretary of the Treasury, fs inapplicable not only because it was 
not proceeded under, but also because in this instance there was no compro- 
mise — no mutual concession. Furthermore, no statutory authority for promul- 
gating or making a record of the Commissioner's acquiescence exists so far as 
the court is advised. The statutory scheme contemplates either acquiescence of 
the Commissioner which continues more than a year, or the beginning of action 
within that time. If acquiescence lasts out the year, the right of action is 
barred; otherwise it is not. There being no provision of law giVing effect to 
acquiescence for a less period than one year, the announcement of it had no 
binding force and withdrawal thereof could be made at any time within the 
year. 
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Turning to the questions whether the toll of the 1-year limitation com- 
menced on March 18 or June 22, 1925, the statutory plan seems to be plain. As 
indicated in the above statement, the findings and decision of March 18 seem 
to have been made by a division of the Board and the order settling determina- 
tion, pursuant thereto, on June 22, by one of the division. Whether the final 
decision was delayed 30 days by force of the provisions of section 900(f) of the 
Revenue Act of 1924— 

Upon the expiration of 30 days after a decision by a division, 
such decision, and the findings of fact made in connection therewith, shall be- 
come tbe final decision and findings of the Board, unless within such period the 
chairman has directed that such decision shall be reviewed by the Board "— 
has not been argued by counsel. In fact, the stipulation of facts states: " On 
March 18, 1925, said Board of Tax Appeals made findings of fact and rendered 
a decision and opinion. " However, copies of same including the findings are 
attached and by reference made a part of the stipulation, "the same as if set 
out in fulL" Thus the stipulation in effect characterizes the decision as that 
of the Board. Defendant's counsel entered their formal appearance herein by 
notice dated March 29, 1926, and served an answer on April 12, 1926, so that 
all irregularities in the name of defendant and in insufficient service of the 
summons upon him were cured and defendant had appeared in court, prior to 
April 17, before the 30-day delay mentioned expired. It would seem, therefore, 
that if the court is correct in its inference from the fact that but three members 
of the Board decided this appeal, their decision was that of a division rather 
than that of the Board, that this action was brought sufficiently early to avoid 
the lnnitation of one year. 

However, it being quite within the possibilities that the court in its own 
survey has overlooked either factual items or statutory provisions applicable, 
it is deemed best to meet the question upon the grounds presented by counsel. 

Section 900 (h) of the Revenue Act of 1924 authorizes the Board of Tax 
Appeals to prescribe rules of evidence and procedure, and under this authority 
rule 50 rvas pronrul gated and effective at the time now under consideration. 
By that rule procedure is outlined, following a decision by the Board directing 
the conrputation of a deficiency in an indicated manner, and in a general way 
may be said to contemplate the exchange and filing by the parties of proposed 
determination, the appearance of the parties on the day stated, and the settle- 
ment of- determinations at that time. 

Under sections 273 and 274 of the Act of 1924, deftciencies, and deterrnina- 
ttons, and assessments of deficiencies are contemplated to be stated in terms of 
sums of money. There is no gainsaying that the decision of March 18, 1925, 
with the phrase, " the amount of the deilciency to be assessed will be settled on 
consent or on seven days' notice under rule 50, " clearly contemplated additional 
action by the Board subsequent to the entry of its findings, decision, and 
opinion on that day. It is true that because of the narrowness of the question 
in dispute, which in this instance amounted to little more than a question oi' 
law, that which remained to be done was ministerial in its nature and concern- 
ing it no dispute could well arise. However, that is because of the nature of 
this particular controversy and does not atfect the character of the decision of 
March 18 as preliminary and its order " settling determination, " of June 22, 
as its final decision in the matter. 

The analogy contended for by defendant's counsel, between the manrlate of a 
circuit court of appeals to a district court to enter a judgment or decree not 
inconsistent with its decision, discussed in Jfoore v. N. I'. Cotton Exchange 
(270 U. S. , 593), Gulf Refining Co. v. U. S. (269 U. S. , 125), and Rio Grande 
Wester n, R. R. Co. v. Stringhrim (239 U. S. , 44), is not so close, ns I view it, as 
the analogy between these findings and this opinion, and the judgment to be 
entered thereon in this court. While a reading of this opinion would indicate 
clearly what judgment is to be entered, no one would claim that the filing of 
this opinion was the final decision of this court. Judgment of the court entered 
pursuant to directions given in this opinion will be its final decision setting the 
time for appeal to run. 

It is true that in section 900(h) of the Act of 1924 we find the requirement 
that the Boa. rd shall " make a report in writing of its findings of fact and de- 
cision in each case. " But in section 274 (b) of the Act we find that the year 
within which the Commissioner must begin suit begins to run upon the "final 
decision " of the Board. Hence no escape is seen from the conclusion that the 
Board h, 'id ample authority to promulgate rule 50, governing the procedure 
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after a decision of the Board looking toward the settlement of the result of its 
findings, preliminary decision and opinion, in the final decision stating those 
results in sums of money as contemplated by section 274 of the Act. No doubt 
this is what was done in this case, and the final decision. was rendered June 22, 
1925, and this case begun well within the year's limitation. 

Judgment may be entered in favor of the plaintiff and against the defendant 
in the sum of $2, 096. 68, with interest at 6 per cent on the sum of $1, 187. 01 from 
March 15, 1919, and on the sum of $959. 67 from March 15, 1920, together with 
costs of the action. 

AnTicr. E 1548: Sale of stock received as dividend. IX-40-47g1 
Ct. D. F33 

INCOME TAX — REVENUE ACTS OF 1916 AND 1918 — DECISION OF COURT. 

INcoME — GAIN — SALE OF STocK REcEIvED As DIvIDEND. 

Profit derived by a stockholder from the sale of stock received 
as a dividend is taxable income to him under the Revenue acts of 
1916 and 1918. 

CoUET oF CLAIMs 0F THE UNITED STATEs. 

1Villiem G. Beckers v. The United Stutes, 

[June 2, 1930. ] 

OPINION. 

BooTH, Chief Justice, delivered the opinion of the court. 
The plaintiff purchased in 1915 stock of the W. Beckers Aniline k Chemical 

Works of the value of $325, 000. In 1916 the plaintiff received from the corpora- 
tion a stock dividend of the value of $325, 000, and in 1917 another stock 
dividend of the value of $325, 000 was declared by the corporation. In 1917 
the plaintiff. sold his entire holdings in the corporation for $1, 419, 583. 50, 
receiving a cash payment in 1917 of $891, 250 and $528, 333. 50 in 1918. In 1922 
the Commissioner of Internal Revenue assessed against the pla. intiff additional 
taxes amounting to $159, 517. 57 for 1917 and $429, 856. 78 for 1918. In computing 
gain and profit realized from the above transaction the Commissioner followed 
article 1547, Regulations 45 (1920 edition), as follows: 

"AaT. 1547. Sale of stock received as dAridend. — Stock in a corporation re- 
ceived as a dividend does not constitute taxable income to a stockholder in such 
corporation, but any profit derived by the stockholder from the sale of such 
stock is taxable income to him. Por the purpose of ascertaining the gain or 
loss derived from the sale of such stock, or from the sale of the stock with 
respect to which it is issued the cost (used to include also, where required, 
the fair market value as of March 1, 1913), of both the old and new shares is 
to be determined in accordance with the following rules: 

"(1) Where the stock issued as a dividend is all of substantially the same 
character or preference as the stock upon which the stock dividend is paid, 
the cost of each share of both the old and new stock will be the quotient of 
the cost, or fair market value as of March 1, 1913, if acquired prior to that 
date, of the old shares of stock divided by the total number of the old an(1 
new shares. 

"(2) Where the stock issued as a dividend is in whole or in part of a 
character or preference materially different from the stock upon which the 
stock dividend is paid, the cost, or fair market value as of March 1, 1913, if 
acquired prior to that date, of the old shares of stock shall be divided between 
such old stock and the new stock, or classes of new stock, in proportion, as 
nearly as may be, to the respective values of each class of stock, old and new, 
at the time the new shares of stock are issued, and the cost of each share of 
stock will be the quotient of the cost of the class to which such share belongs 
divided' by the number of shares in that class. 
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"(3) Where the stock with respect to which a stock dividend is issued was 
purchased at different times and at diiTerent prices, and the identity of the 
lots can not be determined, any sale of the original stock will be charged to 
the earliest purchases of such stock (see article 39), and any sale of dividend 
stock issued with respect to such stock will be presumed to have been made from 
the stock issued with respect to the earliest purchased stock, to the amount of 
the dividend chargeable to such stock. " 

The additional assessment of $159, 517. 57 for the taxable year 1917 was paid 
in part by crediting overassessments of $10, 500 and $62, 400 found to be due the 
plaintiff for 1015 and 1916. The balance of the additional assessment, to wit, 
$86, 617. 57, was paid in cash and under protest. The additional assessment of 
$429, 856. 78 for 1918 was paid under protest to the collector July 19, 1922. 

Ii' the plaintiff is entitled to recover, the amount of the jud ment should 
be $150, 267. 57, with interest, i. e. , overpayments for 1917 of $86, 617. 57, and 
for 1918, $63, 650. The plaintiff insists that he is entitled to recover the above 
sums under the provisions of the Revenue Acts of 1917 and 1918 and the 
established regulations of the Commissioner then applicable to computing gain 
and profit realized from the sale of stock as this stock was acquired and sold. 
In the brief of plaintiff the contention is stated as follows: 

"Under the statutory provisions applicable to the tasation of such a prop(, 
as originally and correctly interpreted by the regulations of the Treasury De- 
partment, the basis of the computation of the profit was $975, 000 (i. e. , the 
aggregate of the original cost plus the amounts at which the stock dividends 
were returnable as income under the separate and distinct provisions in tkose 
same Acts with, respect to the tavation of stock dividends) . . The profit was the 
difference between that amount and the total selling price of $1, 419, 583. 50, or, 
$444, 583. 50. " 

Except for the decision of the Supreme Court in the case of Eisncr v. 
Kacomber (252 U. S. , 189 [T. D. 3010, C. B. 3, 25] ), wherein it was held that 
stock dividends could not under the Constitution be taxed as income for the 
year in which received, the plaintift's argument would be sustainable. The 
Revenue Acts of 1916 and 1918 taxed stock dividends as income of the taxable 
year in which received. The Commissioner in formulating regulations to carry 
the Acts into effect, prior to the decision in Eisner v. Jfacomber (supra), 
adopted a basis for computing gain and profit realized from the sale of such 
stock, predicated upon the difference between the stock's value for income 
taxation and the purchase price received by the owner for it. The correctness 
of this regulation is not challenged. Stock taxed on the basis of income value 
was manifestly to be accorded the value upon which income taxes had been 
assessed when it became essential to determine gain and profit accruing from 
the sale of the same stock; otherwise double taxation woulrl follow. The mere 
statement of this fact tlemonstrates the soundness of the regulations of 1917 
and 1918. In 1920, however, when the Commissioner audited the returns for 
1917 and 1918 and made his determination of plaintiff's tax liability, the 
Supreme Court had held the statute taxing stock dividends to be unconstitu- 
tional. Such stock received as a dividend was, therefore, not subject to income 
taxation at the time distributed, and the Commissioner eliminated from plain- 
tiffs net income for the years 1917 and 1918 the above stock dividends as 
taxable income for those years, leaving only the ascertainment of the gain 
and profit realized by the plaintiiT from the sale of all the stock herein 
involved. The regulations of the Commissioner covering a transaction similar 
to the one in issue, promulgated at a time when stock dividends were taxable 
as income no longer, in so far as wording was involved, remained precisely 
applicable, and the Commissioner promulgated the regulations heretofore cited 
(article 1547, supra) to meet the situation. These regulations, in our opinion, 
accomplish substantially the precise result obtained by the application of the 
regulations of 1917 and 1918, set out as an appendix to this opinion. In 
determinin the adtlitional tax which the plaintiff seeks to recover, the Com- 
missioner followed the regulations promulgated after the decision in Eisner v. 
itfacomber, supra, which regulation was, in our opinion, a proper interpretation 
of the Revenue Acts of 1916 and 1918; the plaintiff's original stocl- was ac- 
quired for a cash outlay of $325, 000. This was the cost to him of his entire 
holdings, and from the selling price received this sum was deducted. Section 
2(a) of the Revenue Act of 1916 (39 Stat. , 757) provided: 

the net income of a taxable person shall include gains, profits, 
and income derived from salaries, wages, or compensation for personal service 



$201, Art. 1548. ] 296 

of whatever kind and in whatever form paid, or from professions, vocations, 
businesses, trade, commerce, or sales, or dealings in property, whether real or 
personal, growing out of the ownership or use of or interest in real or per- 
sonal property, also from interest, rent, dividends, securities, or the transac- 
tion of any business carried on for gain or profit, or gains or profits and 
income derived from any source whatever: Prooided, That the term 'divi- 
dends' as used in this title shall be held to mean any distribution 
by a corporation, s ~ ~ out of its earnings or profits accrued since March 
1, 1918, and payable to its shareholders, whether in cash or in stock of the 
corporation " ~ *, which stock dividend shall be considered income, to 
the amount of its cash value. " 

The Revenue Act of 1918 similarly defined taxable income, and also pro- 
vided that the term "dividends" should include stock dividends. The Supreme 
Court in Eisner v. Ifacomber, supra, held the statute unconstitutional in so 
far as it required the inclusion in taxable income of the stock dividend, and, 
on page 212, said: 

"It is said that a stockholder may sell the new shares acquired in the 
stock dividend; and so he may, if he can find a buyer. It is equally true that 
if he' does sell, and in doing so realizes a profit, such profit, like any other, 
is income, and so far as it may have arisen since the sixteenth amendment is 
taxable by Congress without apportionment. " 

Profit realized from the sale of stock is concededly taxable, and it is dif- 
ficult to perceive wherein the computation of the Commissioner in ascertain- 
ing the taxable profit in this case is in anywise erroneous or illegal. The 
Revenue Acts of 1916 and 1918 impose a tax upon gains and profits arising 
from sales or dealings in property, real or personal, or gains or profits and 
income derived from any source whatever. This provision of the statute was 
not affected by the decision of the court in Etsner v. Nacomber, and the 
language clearly authorized the collection of the tax here in question upon 
the sale by the plaintiff of his stock. It is true that section 81(a) of the 
Revenue Act of 1916 (40 Stat. , 887) defined the term "dividends" as including 
stock dividends and set up a rule for the measurement of the value of stock 
dividends as income, and the regulations of the Commissioner responded to 
the legislation, The Eisner v. ))faoombcr case rendered the whole proceedings 
as to the inclusion in income of the cash value of stock dividends invalid, but 
in so doing it may not be said that Congress released from taxation gains or 
profits derived from sales or dealings in property and from any source what- 
ever, or that the Commissioner was forestalled under the Revenue Acts later 
in force from promulgating regulations consistent with law, forming a correct 
basis for the ascertainment of gains and profits derived from sales of stock, 
dividends, or otherwise. The statutes relied upon by the plaintiff gave legis- 
lative value to stock received as a dividend for income taxation. The 
question of gain and profit from the sale of stock remained undisturbed, and 
while in this particular instance the effect of the Commissioner's regulations 
may result eventually in the payment of substantially the same amount of 
tax as Congress did impose under the Revenue Acts of 1916 and 1917 upon 
stock dividends, because the plaintift's stock dividends were free distributions, 
nevertheless it is not to be asserted that in all instances a similar situation 
would prevail. Beyond doubt plaintiff's investment is represented by the single 
cash expenditure of $825, 000, and, following the sale of all his stock, he had 
accumulated in cash the difference between his cash investment and what he 
received when the stock was sold. The profit measured by the difference be- 
tween the cost of the original stock and the sales price of that stock and the 
shares received as a stock dividend was none the less taxable income because 
the statutes held invalid attempted to tax the stock dividend at the time it 
was received. After the decision in the 3iacomber case the situation with 
reference to the taxation of gains and profits was the same as if the statutes 
had never undertaken to tax a stock dividend. (Norton v. Shelby Connttt, 
118 U. S. , 425, 442. ) 

In view of this record it is difficult to perceive wherein under the Revenue 
Acts plaintifF may claim a deduction from the sales price of a value fixed by 
the terms of an Act which the Supreme Court held to be unconstitutionaL 

The petition will be dismissed. It is so ordered, 
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SECTION 2(6. — BASIS FOR DETERMINING 
GAIN OR LOSS. 

ARTIOLE 1561: Basis for determining gain or 
loss from sale. 

IX-40-47M 
Ct. D. oM 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

G&IN oa Loss — DEPREcianrE PEOPEETT — MascH 1, 1913, VaLUE. 
The March 1, 1918, value of depreciable property purchased prior 

to March 1, 1918, is deemed to be the cost thereof reduced by de- 
preciation accrued or sustained prior to March 1, 1918, in the 
absence of other evidence as to the March 1, 1913, value. 

UNITED STaTEs CIBCUIT CoURT oF APPEaLB Fon THE NINTH CIRGUIT. No. 5955. 

Joseph O. Ifoepfti, Roland P. Bishop, and William T. Bishop, petitioners, v. 
Commissioner of Internal Revenue, respondent. 

Upon petition to review orders of the United States Board of Tax Appeals. 

[June 20, 1930. ) 

DPI%ION. 

Noncaoss, District Judge: This is a petition to revieav orders of the United 
States Board of Tax Appeals, redetermining income taxes of petitioners for the 
year 1922. The controlling facts are conceded, and a question of law is pre- 
sented whether or no, in determining the gain in 1922 on the sale of property 
acquired prior to March 1, 1913, when the basis is cost or March I, 1913, value, 
whichever is greater, it is required under section 202(b) of the Revenue Act 
of 1921 that the cost basis be reduced by depreciation accrued or sustained 
prior to March 1, 1918. 

In 1905 petitioners purchased a tract of 6. 24 acres of land in the city of 
Los A. ngeles for a consideration of $94, 610. 74. In 1907 they put up a concrete 
building on the property at a cost of $94, 134. 19. During the following two 
years other improvements were erected at a cost of $5. D65. 65. The property, 
inclusive of land and improvements, was sold in 1922 for $500, 000, the net to 
petitioners being $476, 179. 90. The respondent determined the March I, 1913, 
value of the property to be $845, 468. 54, resulting in a net taxable gain of 
$152, 901. 39, or $50, 967. 18 to each of the appellant partners. Petitioners ap- 
pealed from the Commissioner's determination to the United States Board 
of Tax Appeals. The Board determined that the Conunissioner should have 
taken the value of the land as of March 1, 1918, shown to hare been $382, - 
707. 80, and to that should have added the depreciated value of the improve- 
ments as of that date, and the total would be the value of the property for 
the purpose of a basis for determining the amount of taxable gain. The fair 
market value of the improvements as of Jiarch 1, 1918, was found to be $83, - 
401. 91, representing a deduction from the cost price for depreciatiou of 
$11, 297. 98. 

The portion of the Revenue Act of 1921 material to this case reads: 
"SEc, 202, (a) That the basis for ascertaining the gain derived or loss sus- 

tained from a sale or other disposition of property, real, personal, or mixed, 
acquired after February 28, 1918, shall be the cost of such propertv; 

"(b) The basis for ascertaining the gain derived or loss sustained froIn the 
sa]e or other disposition of property, real, personal, or mixed, acquired before 
March 1, 1913, shall be the same as that provided bv subdivision (a); but 

"(1) If its fair market price or value as of 5iarch 1, 1913, is in excess of 
such basis. the gain to be included in the gross income shall be the excess of 
the amount realized therefor over such fair marl-et price or value. " 

The fair market value of the property in question on March 1, 1918, was 
materially greater than the combined cost of the land and improvements. The 
eifect of appellants' contention is that the "fair market * e e value as of 
March 1, 1913, " is to be determined by tai-ing the increased value of the land 

85942 '~1 — 20 
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and the cost of the improvements. The property sold was the land with the 
improvements, and the whole was realty. The statute is dealing with the 
question of "the gain derived or loss sustained from a sale or other disposition 
of property. " There is nothing in the statute itself requiring the value of the 
property as of March 1, 1918, to be determined in accordance with the conten- 
tion of appellants. Where the value of property consisting of land and improve- 
ments is to be determined as of a certain date, manifestly any depreciation in 
the value of the improvements occasioned by usage or otherwise is a matter to 
be considered. It is the value of the property as a whole which is to be 
determined. 

Appellants contend that because the Act of 1921 was silent with respect to 
depreciation of' improvements, and the subsequent Acts of Congress of 1924 and 
1926 (48 Stat. , 258; 44 Stat. , 9) expressly made provision for taking into 
account such depreciation, Congress intended, when it adopted the 1921 statute, 
to exclude from consideration any deduction from the cost of improvements 
constructed prior to March 1, 1918. Prior to the said Act of 1924, Regulations 
62 of the Treasury Department, among other matters, contained the following 
provision: 

"In any case proper adjustment must be made in computing gain or loss from 
the exchange or sale of property for any depreciation or depletion sustained and 
allowable as a deduction in computing net income. " 

It is conceded by counsel for appellants that the action taken by the Board of 
Tax Appeals finds support in the Treasury Department regulations, but it is 
urged that regulations are without force where they are in confiict with express 
statutory provision. Department regulations, to have the force of law, must 
be within limits prescribed by Congress. (United States v. &'imaad, 220 U. S. , 
506; United States v. 3forehead, 248 U. S. , 607; United States v. Johnson, 8o 
Fed. (2d), 256. ) The regulation in question does not appear to be in confiict 
with the provisions of the Act of 1921. 

Counsel for appellants cite excerpts from reports of the Ways and Means 
Committee of the House of Representatives, recommending passage of the said 
Acts of 1924 and 1926, the reports of the Senate Finance Committee adopting 
the same, or substantially the same language. It is claimed that these reports 
establish that Congress recognized that depreciation upon improvements prior 
to March 1, 1918, was not provided for under the statute of 1921. 

The report of the House committee recommending adoption of the 1924 
statute contains this statement: 

"There is no provision in the exis'ting law which corresponds to this section 
(202) of the bill. The purpose in embodying in the law this section is to show 
clearly the method of determining the amount of gain or loss from the sale or 
other disposition of property 

"(2) There is no provision in the existing law which corresponds to sub- 

division (b), but the rule laid down therein is substantially the same as the 
construction placed upon the existing law by the Treasury Department. 
Under this provision * " ~ items such as depreciation and obsolescence 
previously allowed with respect to the property are to be subtracted from 
the cost of the property in determining the gain or loss from its subsequent 
sale. " 

From this it would appear that it was the view of the congressional committee 
that the Act of 1924 was specifically expressing what was implied by the Act 
of 1921, and as so construed by the Treasury Department. 

The reports of the Senate and House committees recommending passage of 
the Act of 1926 contain the following statement: 

"When property is acquired prior to March 1, 1918, the present law provides 
that in the case of a sale of such property the basis for determining gain or loss 
shall be cost or March 1, 1918, value, whichever is higher; and also pro- 

vides that in making adjustments for depreciation, etc. , proper adjustment 
shall be made for depreciation, etc. , 'previously a]lowed. ' Owing to the fact 
that there was no income tax prior to March 1, 1918, in cases where property 
was acquired prior to that date no depreciation has been 'allowed, ' and the 
taxpayer may receive too large a basis for determining gain or loss. The 
amendment proposed provides that the deductions for depreciation, etc. , to be 

made in such cases shall be such deductions as were actually sustained with 

respect to such property, which would include such depreciation as had 

occurred p'rior to that date. " 
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The Act of 1924 contains the following provision: 
"(b) In computing the amount of gain or loss under subdivision (a) proper 

adjustment shall be made for (1) any expenditure properly chargeable to 
capital account and (2) any item of loss, exhaustion, wear and tear, 
obsolescence, amortization, or depletion, previously allowed with respect to such 
property. " 

It is clear, we think, from the committee reports recommending adoption of 
the 1926 Aet that it was found necessary or advisable to eliminate the expression " previously allowed " as it was contained in the statute of 1924. As there 
had been no occasion for allowing depreciation prior to March 1, 1913, because 
there was no income tax prior to that date, the expression "previously allowed " 
in the 1924 statute had occasioned doubt or confusion as to whether or no 
depreciation occurring prior to March 1, 1913, could be considered. IIowever, 
it does not follow therefrom that the statute of 1921 properly construed did 
not authorize and require a deduction for depreciation in improvements occur- 
ring prior to March 1, 1913, in determining the gain on improved real property 
acquired and improved prior to such date and subsequently sold. It is our 
opinion that the Act of 1921 should be so construed. While the question here 
involved was not directly presented in the ease of Zlntted State@ v. Lndett (274 
U. S. , 295 [T. D. 4046, C. B. VI — 2, 157] ), the opinion in that case is authority 
i' or the principle that the reduction of the cost basis by depreciation may be 
required without express provision therefor in the Revenue Act. 

Orders afiirmed. 

ARTIOLE 1563: Sale of property acquired by gift on or before 
December 81, 1920, or by bequest, devise, or inheritance. 

REVENUE ACT OF 1921. 

Stock purchased out of community funds in Texas by husband 
who later made gift to his wife of his community interest in the 
stock. ( See G. C M. 8209, page 826. ) 

I X — 88-4749 
I. T. 2541 

ARTICLE 1568: Exchanges of property for other 
property and money. 

REVENUE ACT OF 1921. 

I. T. 1888 (C. B. II — 2, 25) is revoked, in view of General Counsel's 
Memorandum 8175 (see page 184) . 

SECTION 208. — INVENTORIES. 
ARTICLE 1582: Valuation of inventories. I X — 88-4752 

Ct. D. 228 
INCOME TAX — REVENUE ACT OF 1919 — DECISION OF SUPREME COURT. 

1. INVENTDEIES —" BASE S'rooK " METHQD. 

Where a taxpayer engaged in the fabrication and erection of 
steel plates for buildings, bridges, tanks, etc. , orders material 
from the mills and fabricates the plates for each structure or con- 
tract, and does not carry finished products in stock but keeps a 
supply on hand in order to insure the prompt and orderly execution 
of contracts, from which supply material is taken as and when 
needed and the stock subsequently replenished, inventories of the 
taxpayer's stock of unfabricated steel are necessary to a proper 
determination of its income, and the use of a constant price or 
nominal value for this so-called normal quantity of materials or 
goods on hand is not in accord with the regulations relating to 
the income tax and does not truly refieet income. 
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2. DEGIBIoN REvERsED A'ND DEGIsIoN AFFIBMEB. 

The decision of the circuit court of appeals (88 Fed. (2d), 53)' 
reversed. The decision of the Board of Tax Appeals (11 B, T. A, 
877) affirmed. 

SvPBEME CovBT oF THE UNITED STATEs. Nos. 828 ANB 824. — OOTOBEB TEEM, 1929. 

Robert II'. Laeas, Coranw'sstoner of Iriternal Revenue, petlttov(er, V. Kansas (7tttt 
8tractaral 8teel Co. 

On certiorari to the Circuit Court of Appeals for the Eighth Circuit. 

[April 14, 1980. ] 

Mr. Zustice BEANBEIS delivered the opinion of the court. 

The Kansas City Structural Steel Co. , a Missouri concern, appealed to the 
United States Board of Tax Appeals from determinations by the Commissioner 

of Internal Revenue which made an increase of $7, 656. 74 in the company's 

1918 income tax and of $15, 958, 86 in its 1920 income tax. ' These additions 

were due wholly to changes made by the Commissioner in the inventory 

valuation of material carried in stock. The company valued at a constant 

price all the material which did not exceed in quantity what was said to be the 

normal stock on hand. ' The Commissioner revalued this at current market 

prices. The changes resulted in increasing the December, 1918, inventory 

by $165, 849. 46 and the December 31, 1920, inventory by $117, 113. 61. The Boaril 

of Tax Appeals sustained the Commissioner's action. (11 B. T. A. , 877. ) Its 
decision was reversed by the United States Circuit Court of Appeals for the 

Eighth Circuit. (38 F. (2d), 58. ) This court granted writs of certiorari (280 
U. S. , 548). 

Section 208 of the Revenue Act of 1918 (Feb. 24, 1919, ch. 18, 40 Stat. , 1057, 

1060) provides: "That whenever in the opinion of the Commissioner the use 

of inventories is necessary in order clearly to determine the income of any 

taxpayer, inventories shall be taken by such taxpayer upon such basis as the 

Commissioner, with the approval of the Secretary, may prescribe as conforming 

as nearly as may be to the best accounting practice in the trade or business 

and as most clearly reflecting the income. "' Regulations 45 (1920 edition, as 
amended by Treasury Decision 8296 [C. B. I — 1, 40]) provide, in article 1581, 
that "inventories at the beginning and end of each year are necessary in every 

case in which the production, purchase, or sale of merchandise is an income- 

producing factor. " Article 1582 declares that the basis of valuation "most 
commonly used by business concerns and which meets the requirements of the 
Revenue Act is (a) cost or (b) cost or market, whichever is lower"; that 
"goods taken in the inventory which have been so intermingled that they can 

not be identified with specific invoices will be deemed to be * s ' the goods 

most recently purchased"; that the "taxpayer must satisfy the Commissioner 

of the correctness of the prices adopted"; and that n(d) Using a constant 
price or nominal value for a so-called normal quantity of materials or goods 

in stock" is not in accord with the regulations. ' 
The company is engaged in the fabrication and erection of steel plates for 

buildings, bridges, tanks, etc. It does not carry finished products in stock, but 
fabricates the plates for specific structures or contracts. It orders material 
from the mills for each structure or contract; but it also keeps a supply on 

hand in order "to insure the prompt and orderly execution of contracts in 

view of delay, etc. , incident to shipments from the mills and other exigencies 

i Other matters were In dispute before the Commissioner and the Board, bat these are 
the only disputed items carried to the Circuit Court of Appeals and presented for our deci- 

sion. No. 323 involves the tax for 1913; No. 824, that for 1920. Except for the years 
and the amounts the facts in the two cases are Identical. 

s The system followed, If intended as a method oi inventory, is known to accounting as 
the "base stock, " "minimum, " or "cushion" method. 

'This prov(sion was incorporated ia every Revenue Act since 1913 (1921, ob. 136, sec. 
203, 42 Stat. , 227, 231; 1924 ch. 234, sec. 205, 43 Stat. , 253 260; 1926 ch. 27, sec. 205, 
44 Stat. , 9, 16; 1928, cb. 850, sec. 22(o), 45 Stat. , 791, 799). Although no simffar Pro- 

visioa was made in earlier A. cts, regulations of the Department supplied it. (Internal 
Revenue Bureau Regulations 31, arts. 2 (3) and (4); Regulations 33, art. 161; Regula- 
tions 33 (revisod), arts. 91, 92, 120. ) 

~ The provision relative to the valuation of inventories at a constant price was, in etfeot, 

a restatement of a Treasury ruling promulgated in September, 1919, as Adv1sory Tax 
unnr Sl unlins Nn. 65 (T. B. R. 65. C. B. 1. 51). 
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abject(ng the availability for use when needed of material ordered for a partic- 
ular job. " Material is taken from this supply as and when needed; and the 
stock is subsequently replenished. s On December 31, 1916, the quantity in 
stock was 5, 554 tons. The company then inventoried it at cost — $1. 70 per 
hundredweight 1'. o. b. Pittsburgh. At the close of each year thereafter until 
1921, the company inventoried its stock on hand up to 5, 554 tons at that 
price, regardless of its actual cost or the market, and the excess, if any, at 
cost or market price, whichever was lower. In the tax years in question, the 
market was much higher. It is not shown what the actual cost of the stock then 
on hand was, or that any of it had cost as little as $1. 70. s The Commissioner 
therefore revalued the entire stock at market price, with the consequent 
increase in the taxes complained of. 

First: Whether in a particular business inventories are necessary for the 
determination of income is a practical question left by the statute to the 
judgment of the Commissioner. On that question, he and the company did 
not differ. In every year it, without any question or protest, used inventories 
in making its return. The dispute was merely on the method of valuation to 
be adopted for that part of the stock which it calls its normal stock. Through- 
out, the company valued at cost or market prices all stock in excess of 5, 554 
tons; and since 1921 has so valued all the stock on hand. 

It is not contested that if inventories are necessary in order to determine 
the company's income, the "base stock" method does not fulfill the desiderata. 
The Federal income tax system is based upon an annual accounting period. 
This requires that gains or losses be accounted for in the year in which they 
are realized. The purpose of the inventories is to assign to each period its 
profits and losses. In years of rising prices, the "base stock" method causes 
an understatement of income; for it disregards the gains actually realized 
through liquidation of low price stock on a high price market. In times of 
falling prices, it causes an overstatement of income; for it ignores the losses 
ivhich result from the consumption of high price stock. This method may, 
like many reserves which business men set up on their books for their own 
purposes, serve to equalize the results of operations during a series of years. 
But it is inconsistent with the annual accounting required by Congress for 
income tax purposes. It results in offsetting an inventory gain of one vear 
against an inventory loss of another, obscures the true gain or loss of the tax 
year, and, thus, misrepresents the facts. It does not conform with the general 
or best accounting methods and is apparentlv obsolete. ' The company dis- 
claims any defense of the base stock method; and the lower court disapproved it. 

Second: It is urged, however, that the inventory requirement is not applicable 
to the company's stock to the extent of 5, 554 tons; that the company is not a 
dealer, manufacturer, or producer, but rather a contractor or builder; that its 
income results from the performance of its construction contracts; that the ma- 
terial in its stand-by stocl- has no relation to these contracts, the contract 
prices, or the company's profits; that the material from this stock is only bor- 
rowed for specific jobs and is promptly replaced in kind; that it is not an 
income-producing factor, but is lil-e the company's machinerv and equipment; 
and that any accretion to the value of this material is of no consequence until 
a final liquidation. The contentions are inconsistent with the company's 
practice and are unsound. 

The company's purchase and productio~ of steel plates is obviously an 
income-producing factor. Throughout the vears the company has varying 
amounts of material on hand. The value of the particular material used, at the 

s The stipulated facts recite: "When such material is used it is charged to the contract 
at its replacement cost and is promptly replaced with material of a like kind and in a like 
quantity. " The phrase "charged to the contract" evidentlv means that it is so charged 
in those accounts on the company's books which are desi~ed to guide it in determining 
the cost oi' a particular job. 

s In September, 1917, the Government lixed the price of structural shapes, f. o. b. Pitts- 
burgh, at $3 per hundredweight and of tank plates at $3. 25. After relinquishment of Gov- 
ernment control, the prices fell. Those in l920 were, for structural steel, $2. 45, for tank 
plates, $2. 65. In 1021 the prices fell to $1. 50. 

v In a well-reasoned report the Advisory Tax Board, in 1919, ruled that the "base 
stock" "minimum, " or "cushion" method did not withstand "the changing tests of 
time 5 and could not be approved. Since then, all regulations of the Department expressly 
prohibited its use. Sce Re ulations 45, article 1582; Regulations 6", article 1582; Regu- 
lations 65, article 1G12; Regulations G9, article 1612; Regulations i4, article 102. No 
case bas been found in which any business concern has challenged the correctness of these 
rohibitions and they have been approved by accountants. (1 hiontgomery, Income Tax 
rocedure (1926 ed. ), 712; Klein, Federal Income Taxation (1929), par. 14: 13 (d) ~ 

p. 375. ) 
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time of use, plainly affects its profits. That the material is replaced in kind 
and its amount kept Ivithin some limits is not exceptional and is of no signifi- 

cance. Most concerns strive ordinarily to carry no more stock than is re- 

quired for the safe and profitable conduct of the business. They plan neither 
to run short nor to overstock. They replace supplies as they are consumed, 

And the cost or value of the new material is properly reiiected in the later 
inventories and returns. There is nothing peculiar about the 5, 554 tons, except 
that that happened to be the amount of. stock on hand on December 81, 1916, 
It is not a permanent stock, like machinery or equipment. Nor is it merely de- 

pleted by borrowing and promptly restored to that fixed size. On the contrary, 
the stock has fluctuated from about 8, 000 tons in 1918 to 11, 000 tons in 1920. i 

There is no stand-by stock set aside and earmarked as such. The material is 
all commingled and is indiscriminately used in production, as and when needed. 

No reason is given for excepting 5, 554 tons — no more and no less. To draw an 

artificial line at that amount Ivould distort the computation of income in the 

accounting periods, although the errors might be equalized in a series of years. 
Since inventories are properly deemed necessary, the exception of that or any 

amount is nothing but the use of the discarded "base stock" method. 

The company's case falls far short of meeting the heavy burden of proving 

that the Commissioner's action was plainly arbitrary. Compare Lacas V. 

Sm, ericau Code Co. (280 U. S. , 445, 449 [Ct. D. 168, C. B. IX — 1, 814]); WiPiarns. 

port WA. e Rope Co, v. Uttited Btates (277 U. S. , 551, 559 [T. D, 4172, C. B. 
VII — 2, 328]). 

Reversed. 

The CHIEF JUsTIOE did not take part in this case. 

SECTION 204. — NET LOSSES. 

ARTIOIE 1601: Net losses, definition Rnd compu- 
tation. 

IX-34-4758 
Ct. D. 227 

INCOME TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

DEDUCTION — NET LOSS — TRADE OR BUSINESS. 

A loss in 1921 of an amount invested in 1920 in stock by a 
physician regularly engaged in the practice of his profession, who 
aside from that investment engaged in but three transactions in 
1920, 1921, and 1922 in the purchase and sale of stocks, leases, and 
real estate, is not a loss "resulting from the operation of any 
trade or business regularly carried on by the taxpayer" within the 
meaning of section 204(a) of the Revenue Act of 1921, and the 
excess of the loss sustained in 1921 over his income for that year 
is not a proper deduction in the succeeding taxable year under sec- 
tion 204(b) of that Act. 

CoUR'r oF CLAIMs oF THE UNITED STATEs. 

3IOLaiII Rogers v. United States. 

[June 2, 1930. ] 
OPINION. 

WICLIAMS, Judge, delivered the opinion of the court. 
The plaintiff in this case sues to recover $2, 272. 35, which is alleged to be an 

overpayment of taxes for the vears 1922 and 1928. 
The plaintiff during the years in question was a practicing physician and 

surgeon at Clinton, Okla. He had been located at Clinton for several years and 

s The quantities 

Dec. 81— 
1916 
1917 
1918 
1919 
1920 

on hand at the end of each 
Tons. 
5, 554 
5, 298 
5, 887 
6, 957 
7, 246 

of the several years were 

Dec. 31— 
1922 
1923 
1924 
1925 
1926- 

Tons. 
9, 341 
8, 732 

10, 411 
7, 202 
8, 126 
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enjoyed a lucrative practice in his profession. For approximately 10 years prior to 1921 the plaintiff from time to time invested the surplus income from his profession in stocks and bonds, oils, mining, and real estate. 
In October, 1920, he purchased 126+s shares of stock of the AVeatherford Mill- 

ing Co. , an Oklahoma corporation, for which he paid the sum of $36, 250. The shares purchased by the plaintiff represented one-quarter of 505 shares in the 
company purchased by the plaintiff and three eopurchasers. After the purchase 
of these shares by the plaintitf and his associates the milling company became 
involved in financial diffieulties. Heavy obligations had been incurred and the 
company was facing bankruptcy. Facing this situation and not being in a 
position to do the refinaneing necessary to put the company on a solvent basis, 
the plaintiff and his copurchasers, who owned practically all the shares of 
stock, entered into a contract with J. W. Maney and John Maney, whereby it 
was agreed the said Messrs. Maney would take over and undertake the opera- 
tion of the company and assume all outstanding liabilities in return for the 
surrender of the shares of stock then owned by the plaintiff and his three co- 
purchasers. The said agreement was carried out, and in December, 1922, the 
plaintiff surrendered to Messrs. Maney the 126'/q shares of stock in the com- 
pany acquired by him as aforesaid. 

The plaintiff in this transaction sutfered a total loss of the amount originally 
paid by him for the said shares, to wit, $36, 250. 

In his income-tax return for the calendar year 1921 the plaintiff deducted the 
sum of $5, 625 of the loss sustained in the aforesaid stock, in his return for the 
year 1922 he deducted $12, 867, and in his return for the year 1923 he deducted 
$14, 516 of such losses. 

The Commissioner of Internal Revenue disallowed the deductions for the 
years 1922 and 1923, and on December 15, 1925, assessed au additional tax 
against the plaintiff in the sum of $1, 992. 82. Thereafter, and on May 13, 1926, 
the said Commissioner made a further assessment against plaintiff in amount 
of $279. 53, covering interest on the aforesaid additional tax. 

On June 4, 1926, plaintitf paid to the collector of internal revenue the amount 
of the aforesaid assessments, totaling $2, 272. 35, and, on June 12, 1926, filed a 
claim for refund thereof, which was rejected on August 27, 1926. 

The plaintitf claims he was entitled to the deductions taken by him for the 
years stated by virtue of the provisions of section 204 (a) and (b) of the 
Revenue Act of 1921 (42 Stat. , 227), which reads: 

"Ssh. 204. (a) That as used in this section the term 'net loss' means 
only net losses resulting from the operation of any trade or business regularly 
carried on by the taxpayer (including losses sustained from the sale or other 
disposition of real estate, machinery, and other capital assets, used in the 
conduct of such trade or business). 

"SEc. 204. (b) If for any taxable year beginning after December 31, ]920 
it appears upon the production of evidence satisfactory to the Commissioner 
that any taxpayer has sustained a net loss, the amount thereof shall be de- 
ducted from the net income of the taxpayer for the succeeding taxable year; 
and if such net loss is in excess of the net income for such succeeding tax- 
able year, the amount of such excess shall be allowed as a deduction in comput- 
ing the net income for the next succeeding taxable year 

A. rticle 1601 of Treasury Regulations No. 62 reads: 
" 1601. Net losses, definition and oornpatatlon. — The term ' net loss ' as 

used in the statute means only a net loss resulting from the operation during 
the taxable year of any trade or business regularly carried on by the tax- 
payer. Included therein are losses from the sale or other disposition of real 
estate, machinery, and other capital assets used in the conduct o'f such trade 
or business. In order to be entitled to cia'm an allowance for a 'net loss' the 
taxpayer must have suffered an actual net loss in a trade or business during 
the taxable year 

The words "trade or business" as used in the statute in connection with 
losses has been held by the courts to mean and refer to a regular o'ccupation 
or calli» of the taxpayer for the purpose of livelihood or profit. (El(nt v. Stone 
Tracy C'o. , 220 U. S. , 107, 171; Allen v. Commontoealth, 188 Mass. , 59, 74 
N. Fi. , 287. ) 

awhile it has been recognized and held by the courts and by the Board of 
Tax Appeals that a person can be engaged in more than one trade or business 
anti that it is not necessary that the trade or business in which a deduction is 
sought for»is a taxpayer's principal trade or business, it is required that his 



)204, Art. 1601. ] BO4 

activities shall be such that they may of themselves be regarded as an occupa- 
tion or business. A single isolated activity or transaction is not su6icient to 
constitute a business or trade. (J, J. Ifarringtom, 1 B. T. A. , 11; FredoH» 
Pabst, 6 B. T. A. , 843; FIacry J. Gutman, 7 B. T. A„500. ) 

In Monte v. Eisner (266 Fied. , 161) the court said: 
"We think that tbe language ' losses incurred in trade ' is correctly construed 

by the Treasury Department as meaning in the actual business of the tax- 
payer as distinguished from isolated transaction. If it had been intended to 
permit all losses to be deducted it would have been easy to say so. Some 
effect must be given to the words ' in trade. ' " 

The plaintiff contends that aside from following his profession as physician 
and su"geon he was also a broker and capitalist, and that the loss sustained 
in the purchase of. the shares of stock in the Weatherford Milling Co. resulted 
from his activities in such avocation. 

Section 204 (a) and (b) of the Revenue Act of 1921 provides that a loss, 
in order to be deductible as a "net loss, " must not only have been incurred 
from the operation of a trade or business, but from a trade or business 
regularly carr. 'ed on by the taxpayer. 

Under the rule that a trade or business regularly carried on must: be held to 
mean a vocation and not occasional or isolated transactions, we are of the 
opinion the loss sustained by the plaintiff in the transaction involving the pur- 
chase of the shares of stock in the Weatherford Milling Co. was not a loss 
sustained from the operation of a trade or business regularly carried on by him 
wirhin the meaning of the statute. 

During the year 1020, in which the plaintiff purchased the shares of the 
Weatherford Milling Co. , he lmd no other transaction of any kind in stocks and 
leases, and had no real estate transaction. The purchase of these shares consti- 
tuted his sole and only transaction as a capitalist and broker. 

For the year 1921 he purchased one-balf interest in a lease and royalty in 
Jefferson County, Okla. , for the sum of $500. He did not purchase or sell any 
real estate durin " the vear. 

During the year 1922 he made no purchase or sale of stocks or leases and his 
activity as a broker and capitalist was confined to the purchase of a 240-acre 
farm in Dewey County, Okla. 

For the three years 1920, 1921, and 1922, aside from the purchase of the shares 
in the Weatherford Milling Co. , the plaintiff engaged in but three transactions 
in the purchase and sale of stocl-s, leases, and real estate. This was the extent 
of his activities in the avocation of broker and capitalist and falls i'ar short of 
the requirements of section 204(a), "that as used in this section the term 'net 
loss ' means only net losses resulting from the operation of any trade or business 
regularly carried on by the taxpayer. " 

These transactions were undoubtedlv merely the occasional investment by 
the plaintiff of the income derived from his professional practice as a doctor 
and surgeon. They were isolated transactions and do not constitute the oper- 
ation of a trade or business regularly carried on by the plaintiff. 

In view of our decision that the loss sustained by the plaintiif did not result 
from the operation of a trade or business regularly carried on by him, it will 
not be necessary for us to discuss or pass upon the other points raised in 
the case. 

The Commissioner was correct in his ruling denying the deduction sought by 
the plaintiff and in denying the claim for refund. 

Plaintiff's petition is dismissed. It is so ordered. 
GazxN, Judge, and Boors, Chief Justice, concur. 
Lzxvr. zvoN, Judge, dissenting: While the facts proved by plaintiff as to his 

activities in connection with his purchases and sales of real and personal prop- 
erty over a period from 1914 to 1923, inclusive, are not as satisfactory as I 
should desire, or as might easily have been established had these matters been 
gone into at the time the testimony was taken, I am, however, of the opinion 
that the facts established in relation to the plaintiff's transactions outside of 
his profession as a physician are sufbcient to justify the conclusion that these 
transactions and the time spent by him in connection therewith constituted a 
business regularly carried on within the meaning of section 204 of the Revenue 
Act of 1921 (42 Stat. , 227). 

It is established that plaintiff employed a clerk and a business manager to 
look after his transactions outside of his profession as a physician and surgeon. 
For a number of years he had one Carlos Sewell, a business man in his employ, 
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to look after his business interests. Grace Irwin, who was an oificer of the 
Clinton Hospital and Training School, where the plaintiff was principally 
engaged as a physician and surgeon, assisted him in keeping his records relating 
to his business transactions, and, as Carlos Sewell, who had been in the plain- 
tiffs employ, had moved to California, L. Tooker was employed as plai~t ff's 
business manager subsequent to the taxable years here involved. Plaintiff 
devoted about one-third of his time to his business matters outside of his pro- 
fession. This fact is established by the testimony of the plaintiff and one 
other witness, and it is not contradicted. The plaintiff devoted the forenoon 
of each day almost exclusively to his profession as a physician and surgeon. 

I do not think that plaintiff can be regarded as a capitalist or as a broker, 
but I do think that his business dealings over the years from 1014 to 1923, 
inclusive, and the time devoted thereto, as established by the facts, are sufficient 
to constitute a business entitling him to the benefits of the net-loss provision of 
section 204 of the Revenue Act of 1921. The transactions which the plaintiff 
had were not few and isolated, although be may have had only one or two 
transactions in a particular year. Such transactions must be viewed in the 
light of all of the plaintiif's similar business interests, the character of those 
interests, and the time and attention devoted thereto by himself and those em- 
ployed by him. (Ey'senbaoh, 10 B. T. A. , 716; Briolcell, 17 B. T. A. , 711; Crane, 
17 B. T. A. , 720; Italcer, 17 B. T. A. , 788. ) The purpose of section 204 was to 
relieve from the harsh rule that required one's tax liability to be deternfined 
solely from the happenings of a 12-month period. It is a relief provision and 
should be liberally construed. ())I'arston, 18 B. T. A. , 558. ) Treasury Decision 
2090 would seem to include plaintiff within the terms of the definition of a loss 
incurred in trade as defined by the Treasury Department. In that Treasury 
decision it is said: " The term ' in trade ' as used in the law ~ ~ * is held 
to mean the trade or trades in which the person making the return is engaged; 
that is, in which he has invested money otherwise than for the purpose of 
being employed in isolated transactions and to which he devotes at least a part 
of his time and attention. In Treasury Decision 1089 it is stated: "In trade 
is synonymous with baetness. Business has been defined as — That which occu- 
pies and engages the time, attention, and labor of any one for the purposes of 
a livelihood, profit or improvement; that which is his personal concern or in- 
terest; employment, regular occupation, but it is not necessary that it should 
be his sole occupation or employment. " Had the purchase bv the plaintiff in 
1920 of' the 1267& shares of stock of the Weatherford Milling Co. at a cost of 
$86, 250 and the surrender thereof at a loss in that amount in December, 1922, 
been the only transaction had by the plaintiff over a period of years outside 
of his profession, I should agree that he would not be entitled to the benefits 
of the net loss provision of section 204. But even aside from the various other 
dealings in prior and subsequent years, this was not the only business transac- 
tion he had outside of his profession in 1920, for it appears that in that year 
be purchased 65 residence lots in Clinton, Okla. , and sold a portion of them, 
and in 1922, when he surrendered the stock in the Weatherford Milling Co. 
and sustained the loss, he also purchased a 240-acre farm in Dewey Couuty, 
Okla. , and sold the same in that year. With the exception of the year 1915, it 
appears that he had business transactions in the purchase or sale, or both pur- 
chase and sale, of real or personal property in every year from 1914 to 1926. 
In view of the facts established with reference to the number of transactions 
engaged in by the plaintiff, the fact that he devoted about one-third of his time 
to these matters and the fact that he employed others to assist him, I am of 
opinion that under the statute he should have the benefit of whatever net loss 
be sustained in 1922 as a deduction from his income for that year and that 
whatever excess remains should be deducted from his income for 1028. 

It is clear from the evidence that plaintiff did not sustain the net loss until 
December, 1022, and his action in using a portion of it to reduce his income for 
1921 was not justified. 

Defendant insists that inasmuch as the plaintiff has not established all the 
essential facts necessary to a comPutation of the amount of the net loss which 
may be used to reduce the net income for 1022 and 1028, as required by the 
provisions of section 204(a) (Sclaleslnger, 5 B. T. A, 043; 31ontgomery, 
B. T. A. , 1808), the court should dismiss tbe petition even if it finds that he was 
engaged in a business regularly carried on within the meaning of that section. 
Zt appears that the Commissioner of Internal Revenue made no examination of 
p]aintiff's books and records in connection with his disallowance of the loss 
claimed and made no computation of what the deductible net loss in 1922 and 
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1928, if there was one, would be; but entry of judgment as to the amount of the 

net loss, if any, can be withheld to enable the parties to stipulate the facts 
necessary to such determination or to enable the plaintiff to establish the amount 

of such loss by proof of the necessary facts. 
It is further insisted by the defendant that section 204 of the Revenue Act of, 

1921 coniides in the Commissioner of Internal Revenue a discretionary power in 

the allowance of a claim for "net losses" and that his action is not subject to 
review by this court. There is no merit in this contention. The establishment 

of the loss is an ordinary question of fact of a nature which the courts con- 

stantly review in suits for the refund of taxes. The provisions of the statute 

that "If for any taxable year beginning after December 81, 1920, it appears upon 

the production of evidence satisfactory to the Commissioner that any taxpayer 

has sustained a net loss" repose in the Commissioner no such discretionary 

power as may not be reviewed by the courts. (, Boyte Valve Uo. v. United States, 
69 C. Cls. , 129. ) 

It seems to me, therefore, that the court should hold that the plaintiff is 

entitled to recover and that entry of judgment should be withheld to enable the 

parties to submit a computation of the amount of the deductible net loss. 

ARTICI, E 1602: Claim for allowance of net loss. 

REVENUE aCT OF 1921. 

Allocation of net losses of group of corporations. (See 6. C. M. 

8618, page 180. ) 

ARTIoiz 1602: Claim for allowance of net loss. 
(Also Section 240, Article 634. ) 

REVENUE LCT OF 1921. 

IX — 45-4831 
G. C. M. 8686 

Effect of the consolidated returns provisions of the statute upon 

the net loss provisions where the affdiated status of the several 
corporations changed during the taxable years in question. 

An opinion is requested relative to the application of the net loss 

provisions of the Revenue Act of 1921 in the case of Company A 

and afBliated corporations. 
During the calendar year 1921 Company A, Company B, and 

Company C were afBliated by reason of the fact that Company A 
owned all of the stock of the other two companies. During the 

same year Company D, Company E, Company F, and Company G 

were afBliated by reason of the fact that the stock of the latter 

three companies was owned by Company D. This condition pre- 

vailed from January 1, 1922, to April 12, 1922, at which time the 

stock of Company A. was acquired by Company D, thereby bringing 

Coinpany A and its two subsidiaries into the afBliated group of 
which Company D was the parent corporation. On July 14, 1922, 

Company H was organized and became a member of the afmiated 

group because all of its stock was issued to Company A, then a 

subsidiary of Company D. On October 14, 1922, Company I was 

organized and at the time of the organization it acquired from Com- 

pany D all of the stock of the several subsidiary corporations owned 

by tyhat company. Company D was then liquidated and its charter 

surrendered. The afBiiated status of the several corporations estab- 

lished on October 14, 1922, continued throughout the calendar 

year 1923. 
Throughout the calendar years 1921 and 1922, the several corpo- 

/ 

rate. 

innate 

cnctsinorl not 1nccen 
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For the year 1928 the afliliated corporations considered as a group 
derived a consolidated net gain. The gains and losses of the several 
corporations, considered separately and by groups, are as follows: 

1921. Jsn. 1 to Apr. Jan. I to Doc. 
12, 1922. 31, 1922, 1923. 

Company 
Company 
Company 

A. 
B 

r Dollars. 
-79, 852. 49 
-60, 468. 90 
-39, 394. 58 

-179, 715. 97 

(Apr. 13, 1922) 
s Dollars. r Dollars. — 48, 691. 56 -129, 032. 64 
+26, 369. 63 +69, 879. 51 
+7, 923. 59 +20, 997. 50 

— 14, 398. 34 

z Dollars. 
+137, 163. 05 

+4, 404. 12 
-8, 212. 36 

Company 
Company 
Company 
Company 

E 
F 
G 

-67, 761. 50 — 20. 00 
-80, 586. 59 — 19, 223. 62 

-167& 591. 71 

-157, 868. 01 -1, 979. 86 — 30, 117. 44 
+31, 877. 49 

— 20. 00 
-26, 251. 37 
+29, 823. 04 

Company H (July 14, 1922) 
Company I (Oct. 14, 1922) 

-32, 309. 87 — 1, 344. 17 

-229, 897. 49 

+113, 601. 06 
-12, 929. 71 

+237, 577. 83 

Norz. — Atti)lated groups are represented by the arrangement ol the s dollar figures. — Sign represents loss. 
+ Sign represents net income, 

The real questions presented are relative to the number of con- 
solidated returns to be filed for the years here in question and the 
proper application of the net loss provisions of the Revenue Act 
of 1921 (section 204) to the situation here presented. With respect 
to the number of consolidated returns to be filed, where a change in 
the number of consolidated returns occurs, article 684 of Regula- 
tions 62, as amended by Treasury Decision 4028 (C. B. VI — 1, 259), 
provides in part as follows: 

Where there are more than two corporations afliliated at the beginning of the 
taxable year, and due to a change in stock ownership or control the nfiiliated 
status of one or more is terminated, but there remain at least two corporations 
afiiliated during the entire year, the parent or principal corporation should file 
a consolida(ed return for the entire year, excluding from its return the income 
of the corporations whose affiliated status 1s terminated from the date of the 
change in stock ownership or control; or where two or more corporations are 
afffifated at the beginning of the taxable year, and through change 1n Stock 
ownership or control additional corporations become affiliated, the parent 
or principal corporation should ffle a consolidated return and include the 
income of such corporations from the date of change of stock ownership or 
control. In either case, the subsidiary or subordinate corporation whose 
status is changed during the taxable year should make a separate return for 
that part of the taxable year during which it was outside of the affiliated group. 

The question of whether a new consolidated return is required 
where an already existing affiliated group of three or more corpora- 
tions acquires a new member or where one of the afFiliated corpora- 
tions drops out during the course of the year has been the subject of 
consideration by the courts. In 8+if't (f, Co. v. United 8tateg (88 
Fed. (2d), 865, at page 875) the Court of Claims stated: 

this connection ft ought to be stated that we think a proper construc- 
tion of section 240 of the Revenue Act of 1918 (40 Stat. , 1082), with reference 
to consolidated returns, fs that if there 18 an afffliated group that continues 
throughout the taxable year and the separation from the group of one of its 
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members during the year, or the addition to the group of a new member during 

the year, does not end the taxable year of the consolidated group for the purpose 

of the determination of the consolidated net income and invested capital 
for the computation of the income and profits tax, that a consolidated return 

for the calendar year or the fiscal year, as the case may be, should be filed 

by the consolidated group including the income and invested capital of the 

corporation which became separated, or was added to the group during the 

year to the date of the separation, or the addition, as the case may be. The 
consolidated group, as such, is not a taxpayer but a tax-computing unit, and 

the corporations which are members of the afiiliated group for the year, or 

became members during the year, lose their separate identity while so afliliated 

only for the purpose of computation of the tax upon one income and one 

invested capital which is composed of the income and invested capital of 

such corporations combined, but, when it comes to the assessment and collec- 

tion of the tax so computed, it is assessed against and collected from the 

several corporations constituting the aifiliated group, in proportion to the net 

income properly assignable to each, unless there is an agreement among them 

as to a different apportionment. 

In 8evets Co. of A~ca, Inc. , v. Comm@sioner (40 Ped. . (2d), 
486) the Circuit Court of Appeals for the Second Circuit used. the 

foll@wring language: 
It is true that in S aft 8 Co. v. United, States, supra, the "parent or prin- 

cipal" corporation continued the same and the new member which was added 

for a part of the taxable year, was a subsidiary; while in the case at 
bar it may perhaps be said that the addition of the Virginia corporation. sub- 

stituted a new parent company, although the New York corporation (the 
"parent" of Lance Cough Drop Co. ) continued in the same relation to it 
as before. The afiiliation between these two companies continued until their 

merger, and we can see no reason why their tax should not be computed upon 

a consolidated return for this entire period, whether the additional member 

which joined the group for part of the period be a "parent" or a " subsidiary" 

company. 

In this connection see also General Counsel's Memorandum 8182 

(C. B. IX — 1) 287) . 
On the basis of the foregoing, it is evident that two consolidated 

returns were required for the year 1922 (the only year before this 

office in which the number of affiliated corporations changed): (1) 
A consolidated return for the period from J'anuary 1, 1922, to April 

12~ 1922' inclusive, in which the income or losses of Companies A, 

B, and C should have been reported; (2) a consolidated return f' or 

the period from January 1 to December 81, 1922, inclusive, in which 

should be included the entire income or losses of Companies D, E, 
F, and G for that period. This return should also have included 

the income of Companies A, B, and C from April 18, 1922, to De- 

cember 81, 1922, the income of Company H from July 14, 1922, the 

date of its organization, to December 81, 1922, and the income of 
Company I from October 14, 1922, the date of its organization, to 
December 81, 1922. 

It therefore appears that for the entire calendar year 1921 a con- 

solidated return should have been filed by each of the two affiliated 

groups existing in that year, two consohdated returns for the two 

groups in 1922~ as above indicated, and one consolidated return for 

the entire calendar year 1928, in which the income or losses of all the 

corporations should have been reported. 
The more difficult question to be decided. is in connection with the 

application of section 204, the net loss provision of the Revenue Act 

of 1921, to the situation here presented. 
It should be noted at the outset that the period from January 1 

i'n & nril 19 1929 chnuld be treated as a taxable year for the purposes 
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of section 204 of the Revenue Act of 1921, so far as Companies A, 
B, and C are concerned. The period from April 18, 1922, to Decem- 
ber 31, 1922& should also be treated as a taxable year for the pur- 
pose of section 204 so far as these three companies are concerned. 
In this connection see Pennsylvamia Chocolate Co. v. Le&cell&tn (27 
Fed. (2d), 762). (See also Pennsylvania Electric Steel Casti»g Co. 
v. Commissioner& 20 B. T. A, 602. ) 

In Seri ft ck Co. v. United States, supra, and Stceets Co. of America, 
Inc. , v. Commissioner, supra, the effect of section 240 was considered 
in connection with the application of section 204 of the Revenue Act 
of 1918. In General Counsel's 1iemorandum 8182& supra, the decision 
of the Court of Claims in the Swift case and the decision of the C'ir- 
cuit Court of Appeals in the Sweets company case were applied to a 
similar situation arising under the Revenue Act of 1921. Accordingly, 
the two court decisions above referred to are to be treated as binding 
on the Bureau not only under the Revenue Act of 1918 but also under 
the Revenue Act of 1921. In Surift ck Co. v. United States, the 
Court of Claims used the following language: 

It might be argued that the position we hare taken herein, as to the sepa- 
rateness of each member of the aff&liated group as a taxpayer, is not consistent 
when we refuse to give to one member of the aiiiliated group, who sustained 
a net loss in 1919, the benefit of this net loss as a deduction from 1018 income 
when the afiiliated group in 1919, when combined, had a consolidated net 
income. The answer to this is that in such a case, for the purpose of compu- 
tation, section 240 is a limitation of section 204 and that, in the computation 
under section 240, losses of one company must be offset against the income of 
the other companies before it can be determined whether there is a net loss 
pf any company in 1919 which may be applied against its income for 1918. 
Obviously, if this were not done, the net loss which had been used to offset the 
income of the other companies in the consolidated group would be allowed 
again to reduce the income of the company which sustained the loss when ap- 
plying it to the income of the prior year, and we think Congress did not intend 
a double deduction of this character. 

Applying the principles herein announced, that when deducting a consolidated 
net loss for 1019 from a consolidated net income for 1918, the separate identity 
pf each corporation which was a member of the affiliated group must be I-ept 
in mind, the example set forth in a footnote will illustrate the method which, 
in our opinion, should be used in applying a consolidated net loss for 1919 
against the consolidated net income for 1918. 

The case of the plaintiff now before us is somewhat complicated by reason 
pf the fact that the parties have stipulated only the total consolidated 
net income for 1918, and the total consolidated net loss for 1919, and the refund 
to which the plaintiff and its afilliated corporations would be entitled by the 
application of this net loss for 1919 to the net income for 1918 as applied by 
the Commissioner, and, further, by the fact that there was an agreement be- 
tween the corporations as to the allocation of the tax, but we will first apply 
the foregoing principles to the allocation of the tax to the several aifiliated 
corporations on the basis of the net income assignable to each. In the first 
place, the Union Neat Co. , which became a member of the afiiliated group 
on KIarch 21, 1910, which membership was ended on June 2, 1919 (referred 
to in the example as Corporation E), should be included in determining the 
consolidated net loss for 1019, and its loss determined in the manner indicated 
in the example hereinbefore given. Of course this net loss will not be used 
in the consolidated computation for 1018 for the reason that this corpora- 
tion was not a member nf the 1918 group, but it will se&ve to reduce the 
amount allocable to the other companies. 

In the next place, Libby, Ncb rill & Libby, which was a member of the 
afiiliated group for 11 months in 1918 (referred to in the example as Cor- 
poration D ), should also be inclurled in the 1918 computati&&n; that is. the 
consondated net income as heretofore determined and agreed upon by the 
parties, before the application of the 1919 net losses, will be unchanged. 
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The next step is to determine the net losses of the companies in 1919, 
which are to be applied in the deduction of their respective net incomes m 

1918. * " ~ In 1918 the consolidated net income of all the companies 
was approximately $42, 000, 000, and the consolidated net loss for 

1919 was $23, 000, 000. The plaintiff's net income for 1918 was $22, 000, 000, 
and its net loss for 1919 was $29, 000, 000. The total net loss in 1919, before 
being offset by income from the other companies, was '$32, 000, 000. The net 
loss of the plaintiiT which it could use in reduction of its 1918 net income 
would be 29/32 of $23, 000, 000, or a little less than $21, 000, 000. This $21, 000, 000 
net loss could be used in reduction of the $22, 000, 000 net income of the plainti1T, 
and leave a net income of $1, 000, 000 for 1918. In the same way, the other 
companies having a net loss in 1919 would have the allowable net loss deter- 
mined and applied aga. inst their respective net incomes for 1918. Of course, 
where a net loss occurred in 1919 and the corresponding company also had 
a loss in 1918, the allowable 1919 net loss would not be used in reduction of the 
consolidated net income for 1918. Aud, similarly, no net loss for 1919 should 
b- carried back to 1918 in excess of a particular company's net income for 
1918. The excess would go to 1920. Likewise, the allowable net losses of the 
other companies would be determined and applied in a manner similar to 
that shown in the example hereinbefore first given, and, from the net 
loss shown as to all members of the group, the consolidated net income of 
the group would be determined. The tax would then be computed on a 
consolidated basis. 

The example referred to in the above-quoted language reads in 
part as follows: 

In this example Corporation D in 1918 drops out in that year, as did Libby, 
McNeill 4 Libby in the case before us, and Corporation E in 1919 came into 
the group and was separated therefrom in 1919, as was the Union Meat Co. 
in this suit, 

1918. 
A — Net income 
B — Net income 
C — Net income 
D — Net income 

Consolidated net income 

A — Net loss 
B — Net income 
C — Net loss 
E — Net loss 

1919. 

$5, 000 
8, 000 
3, 000 
4, 000 

20, 000 

$6, 000 
2, 000 
2, 000 
2, 000 

Consolids. ted net loss 8, 000 

The results, as shown above, are of course determined on a consolidated basis; 
that is, after the elimination of intercompany transactions pertaining to the 
various members of the groups. 

It will be noted, first, that of the companies in the group for 1919, Corpora- 
tions A, C, and E have sustained net losses, whereas Corporation B has realized 
a net income. Were it not for the fact that the companies are aifiliated, each 
could apply its net loss against its net income for 1918, and the respective 
excess, if any, would be carried forward to 1920; but since the companies are 
afiiliated in 1919, and a part of the losses have already' been applied as an onset 
or in reduction of the income of another member of the group, it is obvious 
that it would be improper to allow these corporations to apply the entire 
amount of their net losses against their respective net incomes cf the preceding 
period; the only amount to be applied is the consolidated net loss or excess of 
individual losses for 1919, over individual incomes for 1919. To treat the matter 
otherwise would be to permit double deductions to the extent of the income of 
the company which had an income for 1919. 

Secondly, Corporation D was a member of the consolidated group for 1918, 
and had a net income, but was not in the aifiliated group for 1919, whereas 
Corporation E was a member of the afilliated group in 1919, and had a net loss, 
but it was not a member of the aifiliation in 1918. What consideration should 
therefore be given to these companies? First, what consideration should be 
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$200 
8, 000 
1, 400 
4, 000 

Consolidated net income 18, 600 

In connection with this example, it is noted that in General Coun- 
sel's Memorandum 81M, supra, the following statement is made: 

Due to the fact that the Court of Claims in its decision gave a detailed ex- 
ample of how the conclusions reached in the decision should be applied, it is 
not deemed necessary that this office go into a detailed discussion of the appli- 
cation of the decision to the present case. However, in applying the example 
to the facts in the instant case it should be noted that the court assumed that 
each of the corporations aifiliated in 1918 (comparable to 1923 in the instant 
case) had a net income. If one of the members had sustained a loss, thereby 
reducing the consolidated net income, it would follow from the court's reason- 
ing that the net income of each corporation which had a net income for 1928 
must be proportionately reduced before deducting the net loss attributable to 
that corporation for 1922. It developed in the Swift case that several of the 
subsidiary corporations sustained losses in 1918. In the final stipulation upon 
which judgment was based, the procedure indicated above was followed and 
the stipulation was accepted by the court. 

The application of the Swift & Co. decision together with the 
example therein set out, to the circumstances of the instant case pro- 
duces the results hereinafter noted in connection with the several 
companies. 

For the year 1991 it is evident that all of the companies in both 
affiliated groups sustained net losses and that the consolidated net 
losses are but the sum of the separate losses. Under such circum- 
gtances the allocation of the consolidated net loss to the separate 

given to Corporation E, and what disposition should be made of the net loss 
sutfered by it in 1919't It was a member of the affiliated group in 1919, and 
therefore a part of the consolidated net loss may properly be attributed to it. 
That is, of the companies in the group for 1919, Corporation B had a net 
income of $2, 000, and the other three companies had net losses which extin- 
guished B's net income and produced a consolidated net loss. Since, from what 
has been heretofore said, an individual member of the group in 1919 can not 
get the benefit of its individual net loss suffered in 1919 as a deduction from its 
1918 net income, unless there is a consolidated net loss for 1919, the consoli- 
dated net loss must first be determined for the entire affiliated group in 1919. 
In the example given above, this shows a consolidated net loss of $8, 000, which 
may be said to have resulted from the net losses of Corporations A, C, and E 
in the respective amounts of $6, 000, $2, 000, and $2, 000. Since each may be said 
to have contributed to the extinguishment of Corporation B's income, the 
consolidated net loss should be apportioned in the ratio of losses suffered, or 
60 per cent to A, 20 per cent to C, and 20 per cent to E. On this basis, the 
net losses of the respective companies which may be carried back to 1918 and 
allowed as deductions to the respective companies are, A — $4, 800; C — $1, 600; and 
E — $1, 600. Corporation A's net loss would then be used to reduce its net income 
of $5, 000 for 1918, and Corporation C's net loss to reduce its net income of $8, 000 
in 1918; thus showing their reduced incomes as $200 and $1, 400, respectively. 
If the net loss of either of the companies had exceeded its income, then the ex- 
cess would not have been allowable as a deduction in 1918, but would have been 
carried forward and allowed as a deduction from that particular company's net 
income in 1920. On this theory, Corporation E's net loss would, of course, not 
aifect the consolidated net income computation in 1918, for the reason that it 
was not a member of the affiliated group, and the company did not exist in 
the group to which the net loss might be applied. It would go to Corporation 
E in whatever capacity it existed in 1918. As a result of the foregoing, the 
application of the consolidated net loss for 1919 against the consolidated net 
income for 1918, shown in the example given, produces the following result 
in 1918: 
A — Net income 
B — Net income 
C — Net income 
D — Net income 
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companies is made by assigning to each company the separate loss 
sufFered by it. Accordingly, each company is entitled to carry for- 
ward its separate loss in 1921 and. deduct the same from its propor- 
tionate part of the consolidated net ir come, if any, for the succeeding 
and next succeeding taxable years. 

In connection with the 1921 net loss of Company A, it appears 
that in the succeeding taxable year of Company A as determined 
under the Pennsylvania Chocolate Co. case, supra, and as above indi- 
cated, the consolidated group of which Company A was a member 
sustained a net loss in the sum of 14, 898. 84m dollars, all of which 
was attributable to Company A, since the loss sustained by it for 
this period was the only loss sustained and was in excess of the 
income of the other two companies. As a consequence, there was no 
income against which to apply the 1921 net loss of Company A in 
the sum 79, 852. 49m dollars. The same is true of the next succeeding 
taxable year, as above indicated, since it appears that the consoli- 
dated group of which Company A. was a member for that year suf- 

' fered a net loss of 229, 897. 49m dollars, and that Company A also 
sustained a loss for this period. 

In the case of Company B, its 1921 net loss of 60, 468. 90m dollars 
can not be carried forward against income for the two succeeding 
taxable years, because, while that company, separately considered, 
derived net income for those two years in an amount more than suf- 
ficient to absorb the net loss, separately considered, for 1921, the 
losses of the other companies with which Company B was aSliated 
were more than sufhcient to ofFset the income of Company B. In 
other words, as the Court of Claims said, " for the purpose of compu- 
tation, section 240 is a limitation of. section 204 and * ~ ~ in 
the computation under section 240, losses of one company must be 
ofFset against the income of the other companies before it can be 
determined whether there is a net loss of any company' 
The same treatment should be a8orded Company C with respect 
to its 1921 loss. 

In the case of Company D, its 1921 loss of 67, 761. 50@ dollars can 
not be carried forward against 1922 income because the consolidated 
group of which it was a member in 1922 sustained a consolidated 
net loss and furthermore that company, considered separately, also 
sustained a loss for that year. Obviously Company D's 1921 loss 
can not be carried forward to the next succeeding taxable year 
(1928), because the existence of the company terminated on October 
14, 1922. 

In the case of Company E, its 1921 net loss in the sum of 20m 
dollars can not be carried forward against consolidated net income 
either for 1922 or 1928. In 1922 the aKliated group of which it 
was a member sustained a consolidated net loss, and while the af- 
filiated group of which it was a member in'1928 derived consoli- 
dated net income, no part of such consolidated net income was 
attributable to Company E, since that company, considered sep- 
arately, sustained a loss for that year. The same considerations 
apply to the 1921 loss of Company F, which company is in exactly 
the same position as Company E. 

In the case of Company G, its 1921 loss of 19, 228. 62m dollars 
can not be carried forward against the 1922 income of that com- 
pany, separately computed, because in that year the afBliated group 
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of which it was a member sustained a net loss and the separate in- 
come of Company 6 for 1922 was used as an oRset against the lo. -ses 
of the other companies in the aSliated group. In this respect it, 
is in the same position as Companies 8 and C, supra. Company 
6's 1921 loss may however, be carried forward against tlie propor- 
tionate part of the 1923 consolidated net income attributable to 
that company. The sum of the separate incomes of the companies 
having an income in 1923, and without adjustment of the losses 
of the other companies, is 284, 991. 27m dollars. The separate in- 
come of Company 6 is 29, 828. 04z dollars. The consolidated net 
income is 287, 577. 85m dollars, which figure is determined by deduct- 
ing from 284, 991. 27m dollars, the sum of the losses of the several 
companies, or 47&418. 44m dollars. The proportionate part of the 
consolidated net income attributable to Company 6 may be com- 
puted in the following manner: 

X 287)577 88 23 i 1 2 1 78 29, 828. 04 
)' 

The 1921 loss shoulcl therefore be deducted from 28, 121. 78m rlol- 

lars, the proportionate part of the 1928 consolidated net income 
attributable to Company 6. 

In the case of Company A relative to carrying forward the loss 
sustained by it during its first consolidated retuin period in 192&, 
i, e. , its taxable year from January 1, 1922, to April 12, 1922, it ap- 
pears that Company A. was the only company in that aSliated group 
which sustained a loss, and as a consequence tlie consolidated net 
loss is all attributable to Company A and may be carried forward 
by it. The consolidated net loss is 14, 898. 84@ dollars. This loss 
can not be carried forward against in~come for the next t;ixable 
year, because the aSliated group of which Company A was a mem- 
ber for the next taxable year sustained a consolidated net loss and 
Company A, separately considered, also sustained a loss during 
that year. The loss may, however, be carried forward and applied 
against the proportionate part of the consolidated net incoine at- 
tributable to Company A for the next succeeding taxable year (1928). 
The proportionate part of the 1923 consolidated net income at- 
tributable to Company A. should be computed in the same manner 
as was used in connection with Company 6, supra. 

Since Companies 8 and C, separately considered, derived income 
in the first consolidated return period in 1922, those companies l. ave 
no losses to carry forward. The same is true of these two conipanies 
for the next consolidated return period, for 1922, and also for Com- 

pany 6 for the year 1922. 
In case of Company A, relative to carrying forivard the loss sus- 

(ainecl by it for the next consolidated return periocl, i. e. , the periocl 

from April 18, 1922, to Decembci 81, 1922, the loss siistainc;1 by 
Company A in the sum of 129, 082. 04, r dollars was onset in part by 
the income of some of the other companies with which it was afFili- 

ated during that period. Accordingly, the loss of Conipany A to be 

carried forward is not the full loss sustained by that company but 

is a proportionate part of the consolidated net loss coniputed in 

substantially thc same manner as Compan~ A's proportionate part 
of the consolidated net income before 1928 was computed. The loss 

85~A2 — 81 "1 
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to be carried forward when determined, should, of course, be ap]llied 
against the excess of the proportionate part of its consolidated net 
income attributable to Company A for 1928 after adjustment for the 
net loss which had previously been carried forward from the pre- 
ceding taxable year. The losses of the remaining companies for 
1922 are similar to one or more of the instances above set out and it 
is believed that they may be readily disposed of on the bases therein 
stated. 

The situation, then, may be summarized as follows: Company 6 
is the only company which can carry forward its 1921 loss. Com- 
pany A has two losses in its two taxable years occurring in 1922, 
which it may carry forward against 1928 income. Company H also 
has a loss in 1922 which may be carried forward aIrainst 1928 in- 
come. None of the other companies have any losses In 1921 or 1922 
that can be carried. forward against either 1922 or 1928 income. 

It is therefore the opinion of this OSce that the net loss provisions 
of the Revenue Act of 1921 should be applied in accordance with 
the foregoing opinion. 

C. M. CIIAREsT, 
General Cownsel, Bttreau oj' Internal Eeeentte. 

PART II. — INDIVIDUALS. 

SECTION 212. — NET INCOME OF INDIVIDITALS 
DEFINED. 

ARTIOLE 28: Bases of computation. IX-41 — 4798 
Ct. D. 285 

INCOME TAX — REVENUE ACT OF 191S — DECISION OF COURT. 

1. DEDUCTION — INTEREST ACCRUAL BASIS. 
A taxpayer keeping its accounts on the accrual basis is not 

entitled to deduct in 1920 interest paid in that year which 
accrued in prior years on its obligations, nor is it entitled to deduct 
in 1919 interest that accrued in prior years on obligations the 
interest on which is due and payable on their maturity in 1919. 
2. DECISION AFFIRMED. 

The decision of the Board of Tax Appeals (15 B. T. A. , 943) 
atiirmed. 

UNITED ST&TEs CIROUIT CUURT oF APPEALs FQR TH: E FIFTII CIRUUIT. Qo. A+4 

ogler d Vidor Lumber Co. , petitioner, V. Comnstsstoner of Internal Itepenue, 
respondent. 

petition for review of decision of United States Board of Tax Appeals, District of Texas. 

Before BRT&N and FosTER, Circuit Judges, and GRURR, District Judge. 

[April 21, 1930. ] 
OPINION. 

GRURR, District Judge: This is an appeal from the Board of Tax Appeals, 
and presents a single question, whether petitioner (the taxpayer), using the 
accrual method of computing net income, is entitled to deduct, in 1920, interest 
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paid during that year which accrued in prior years on its obligations. The 
facts are not in dispute. petitioner, a Texas corporation, in 1014 gave two 
series of notes, secured by deeds of trust on its corporate property. One series 
consisted of 10 notes of $5, 000 each, payable three and a half years after date, 
with interest payable at different dates, all falling due in 1917. Part of the 
interest had been paid in cash, the balance and the principal was liquidated 
in 1920 by a new series of notes. The second series consisted of tivo, executed 
April 1, 1014, due five years after date, the interest thereon due at maturity, 
on April 1, 1919. On April 1, 1020, both principal and interest were liquidated 
by new notes. Petitioner kept its books of account and made its income tax 
returns upon the accrual basis, which fairly reflected its net income. In its 
return for 1019 it claimed as n. deduction on account of interest paid or accrued 
$22, 982. 36. In its return for 1020 it claimed as a deduction for interest 
$104, 806. 56. It was allowed a deduction for accrued interest in 1919 in the 
amount of $30, 611. 14. This created a i&et loss for 1019 of $0, 943. 05, which was 
allowed ns a deduction from gross income of petitioner in 1020, petitioner 
having shown a loss in its 1918 return. For 1020 it was allowed as a deduc- 
tion for interest $48, 862. 54, and disallowed $55, 944. 02, ivhich ivas interest on 
its indebtedness incurred in prior years to 1020 and paid in 1920. It is from 
the disallowance of this n. mount that it appeals. Petitioner contends that the 
interest for prior years is deductible in 1020 ivlien paid, or, at least, that the 
interest, due on the tivo notes in April, 1010, ivas accrued and deductible in 
that year, vvhich would have increased the loss in that year, nnd have been 
deductible as such in 1920. Respondent's position is tliat, as petitioner kept 
its books and rendered its returns on the accrual basis, the interest is deducti- 
ble only in the years in which it accrued as an expense of the business, and 
could not be accumulated for prior years and deducted from income in 1920, 
when paid. 

Section 234(a) 2 of the Revenue Act of 1918, the applicable statute, provides 
for the deduction of interest on the taxpayer's indebtedness with certain ex- 
ceptions, not pertinent. Article 3 of Treasury Regulations 45 provides that each 
year's return both as to gross income and deductions shall be complete in itself; 
that expenses, liabilities, or deficit of one year can not be used to reduce income 
of a subsequent year; that a taxpayer making a return on an accrual basis has 
the right to deduct all authorized allowances, whether paid in cash or set up 
as a liability, and that if he does not within anyyear pay or accrue;iny of 
his expenses, interest, taxes, or other charges, and makes no deduction therefor, 
he can not deduct from the income of the next or any subsequent year any 
amounts then paid in liquidation of the previous year's liabilities, The re, ula- 
tion has been carried forward under subsequent Revenue Acts, an&1 the Treas- 
ury decision (No. 2433), analogous to it, hns been approved by the Supreme 
Court in the case of United States v. ~»densen (260 U. S, , 422 [T. D. 3839, 
C. B. V — 1, 170] ). In that case the Supreme Court held that a taxpayer who 
made his return on the accru il basis could deduct a munitions tax only in the 
year during which the business ivn. s done on which the tax was imposed, tlloilgh 

it was not paid until the next year. The Supreme Court said (page 440): 
"It ivas to enable taxpayers to keep their books and innke their returns ac- 

cording to scientific accounting principles by charging against income earned 
during the taxable period the expenses incurred and properly nttributnble to 
the process of earning income during that period. ". * * The appellee's 

true income for the year 19M could not have been determined without deducting 
from its gross income for the year the total loss and expenses attributable to 
the production of that income during the year. The reserve for munitions 

taxes set up on its books for 1916 niust h&ive been deducted from receivables, 
for munitions sold in that year before the net results of tlie operation for the 

year could be ascertained. The taxpayer being unnble to make its return on 

a strict receipts and disbursements basis, and not having nl. tenipted to do so, 

could not have complied with section 13(d) and Treasury Deci=ion 2433 by de- 

ducting either accruals of interest or expenses alone ivitliout the other, or 
without deducting otlier reserves made on its bool-s to meet liabilities, such as 
munitions tnx, incurred in the process of creating income. " 

See also U&&it&&d States v, . 1titclieli (271 U. S. , 0 [T. D. 3865, C. B. 7 — 1, 233]); 
gnic&iran State Uo. v. Un&tted States (274 U. S. , 00). AVe think these cases nnd 

the regulations clearly establish thc rule that, ns to tnxpnvers mnl-in their 
retiiinis on th& nccrunl basis, dcductioiis nttributable to the bu. iness of n par- 

ticular i &;ir must be applied ngainst the income they help to create from the 

busj&&&'ss of. that yciir, mid uot n 'ninst that of a subsequent venr iu ivhich 
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payment was made. The cases relied upon by petitioner are cases in which 
liability was contingent and not fixed and certain, and cases in which it did 
not appear that the taxpayer made his returns upon the accrual basis, and are 
different from the cases cited, and from the facts of the instant case. 

In this case the petitioner kept its books and made its returns on the accrual 
basis, which reiiected true income. The interest on the notes was a fixed lia- 
bility of a definite amount, ascertainable at the end of each year. While the 
interest was not paid annually, and was not due annually, it was earned 
annually. Each year's interest was ratably earned by the use of the principal 
sum in the business of the taxpayer during the year of its use. It was an 
expense of creating the income for each separate year, and the net income of 
the business for a particular year could be ascertained only by deducting from 
gross income the item of annual interest. The year of the payment of. the 
interest and the year when the interest matured have no importance where the 
accounting is on the accrual basis. Scientific accounting requires the deduction 
to be made from the gross income, which the item of expense helped to create, 
and that requires the deduction for annual interest to be made from the gross 
income of the year in which the principal served to create it. 

Under the Revenue Act of 1918, and the Treasury regulations, as construed 
by the decisions cited, we think the petitioner was not entitled to deduct from 
its gross income for the tax year 1920 any accumulated interest for prior 
years, nor any interest maturing in April, 1919, and which was paid in 1920, 
but only such interest as accrued during the tax year of 1920 on the indebted- 
ness evidenced by the two series of notes. If this is not permissible under 
the Revenue Act of 1918, the tact, if it be a fact, that the petitioner could not 
have accrued interest annually and ratably under earlier Revenue Acts, before 
it was due and paid, is of no avail to him in this ease, except as an unconvinc- 
ing argument against the conclusion we have arrived at, and which leads to 
an aifirmance of the order appealed from. 

Affirmed. 

SECTION 918 (a) . — GROSS INCOME DEFINED: 
INCLUSIONS. 

ARTIUM 81: What included in gross income. IX — 27 — 4685 
G. C. M. 8066 

REVENUE ACT OF 1921 AND PRIOR REVENUE ACTS. 

The allotted and inherited surplus lands of minor allottees and 
minor heirs of allottecs of the Greek Indian Tribe of less than half 
or of no Indian blood, including freedmen, have been taxable from 
and after 60 days from the passage of the Act of May 27, 1908 
(85 Stat. , 812); all allotted and inherited homesteads remained 
nontaxable during the continuance of the 21-year period from the 
date of the original homestead deed, except that in the case of 
issue born after March 4, 1906, to a Creek allottee of half or more 
Indian blood such homesteads are exempted for a further period 
until the removal of restrictions by lapse of time, death, or the 
act of the Secretary of the Interior, provided, however, that exemp- 
tion ceases upon the passage of the land out of Creek Indian owner- 
ship. The Act of May 27, 1908, subjecting the persons and prop- 
erty' of minor allottees and minor heirs oi allottees of less than 
half or of no Indian blood to the Jurisdiction of the local probate 
courts, with the proviso that minority should continue to the age 
of 21 years for males and to the age of 18 years for females, did not 
operate as a restriction upon the alienation of the minors' allotted 
or inherited lands. 

The opinion of this oflice is requested whether minor members of 
the Creek Tribe of Indians of less than half or of no Indian blood 
are during minority taxable on income derived from the following 
classes of lands owned by them: 



(a) Homesteads allotted directly to them; 
(b) Surplus lands so allottecl; and 
(c) Lands inherited from the original allottees. 
The lands in question were allotted in severalty out of the lands of 

the Creek Tribe of Indians, one of the Five Cii. ilized Tribe". under 
the authority of the Act of Congress of 11arch 1, 1901 (81 Stat. , 861), 
as supplemented by the A. ct of June 80, 1902 (82 Stat. , 500). Each 
member of the tribe was entitled to an allotment of 40 acres, to be 
known as a homestead, and a "surplus" allotment of 120 acres, more 
or less. Section 7 of the original Act and section 16 of the supple- 
mental Act are substantially iclentical and contain the following pro- 
vision directly applicable to homestead allotments: 

Each citizen shall select from his allotment 40 acres of land, or a quarter of 
a quarter section, as a homestead, which shall be and remain nontaxable, in- 
alienable, and free from any incumbrance whatever for 21 years from the date 
of the deed therefor, and a separate deed shall be issued to each allottee for his 
homestead, in wliich this condition shall appear. 

The surplus land of all alloi, tees. generally, was restricted as to 
alienation, except with the approval of the Secretary of the Interior, 
for a period of five years after the approval of the supplemental 
Act (June 80, 1902). No provision was originally made for the 
exemption froin taxation of surplus lands. Congress later provided, 
in section 19 of the Act of April 26, 1906 (84 Stat. , 187, 144), as 
follows: 

That all lands upon which restrictions are removed shall be sub- 
ject to taxation, and the other lands shall be exempt from taxation as lorg 
as the title remains in the original allottee. 

)Kith particular reference to minors, it was provided in section 4 
of the original Act that "Allotments for any minor * * * shall 
not be. sold duiiing his minority. " This referred to allotments made 
in the name of the minor. 9 ith respect to inherited lands, it was 
provided by section 22 of the Act of 1906 that the interests of minor 
heirs might be sold by the guardian on the order of the proper pro- 
bate court. It was provided in the case of full-blood Indian heirs 
only that conveyances of inherited lands should be subject to ihe 
approval of the Secretary of the Interior. 

In a general way, without pointing out further refinements, the 
foregoing are the pertinent provisions of law to be referred to in 
order to show for historic;!1 purposes the situation v hich existed 
prior to the Act of Congress of May 27. 1908. Tile original hoine- 
stead and surplus allotments of all minors on that date were re- 
stricted as to alienation and were exempt from taxation on that ac- 
count, aside from ivhutever effect was to be given, as to homesteads, 
to the . specific nontaxability provision for 21 &ears from the dates of 
the honiestead deeds. I!!jiciited honiestead lands of minor heirs of 
less than full Indian blood, though subject to sale on order of the 

proper probate court ivithout the approval of the Secretary of the 
Interior, ivoul!1 appear to liave continued nontaxable for the remain- 
der of thc 21-year period specified in the original homestead deed, 
while the inherited surplus lands of such niinor heirs would appear 
to have becoiue taxable on the passage of the title froiu the original 
allottc!s in accordance with section 19 of the 1906 Act as above 

quoted. 
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The Act of May 27, 1908, is entitled "An Act for the removal of 
restrictions from part of the lands of allottees of the Five Civilized 
Tribes, and for other purposes. " It provides in section 1: 

That from and after 60 days from the date of this Act the status of the lands 
allotted heretofore or hereafter to allottees of the Five Civilized Tribes shall, as 
regards restrictions on alienation or incumbrance, be as follows: All lands, 
including homesteads, of said allottees enrolled as intermarried whites, as 
freedmen, and as mixed-blood Indians having less than half Indian blood, 
inclldivg nunore shall be free from all restrictions. * * * [Italics sup- 
plied. ] 

Section 4 of the Act provides: 
That all lands from which restrictions have been or shall be removed shall be 

subject to taxation and all other civil burdens as though it were the property 
of other persons than allottees of the Five Civilized Tribes: Provided, That 
allotted lands shall not be subjected, or held liable, to any form of personal 
claim, or demand, against the allottees arising or existing prior to the removal 
of restrictions, other than contracts heretofore expressly permitted by law. 

It would seem that the meaning of the term " restrictions " as used 
in section 4 has direct reference to the use of the term in section 1 
and means "restrictions on alienation or incumbrance, " which, if the 
language of' section 1 be taken as it is written, were entirely removed 
from all, lande of. persons of less than half Indian blood, or of no 
Indian blood, including minors. Applying this construction, there 
can be no doubt that the surphc8 lande of minor members of the Creek 
Tribe of less than half Indian blood, including freedmen, became 
taxable from and after 60 days from May 27, 1908. As to home- 
steads, there can perhaps be no doubt that Congress intended that 
the removal of such restrictions thereon should operate to render 
them taxable, but this was later found to confhct with the speci6c 
grant, above quoted, of nontaxable status to such lands by the allot- 
ment Acts to run for 91 vears from the dates of the homestead deeds. 
Jn Choate v. Trapp (294 U. S. , BM) the Supreme Court said, at 
pages 673 and 674, that: 

The right to remove the restriction was in pursuance of the power 
under which Congress could legislate as to the status of the ward and lengthen 
or shorten the period of disability. But the provision that the land should 
be nontaxable was a property right, which Congress undoubtedly had the power 
to grant. That right fully vested in the Indians. 

Under the provisions of the fifth amendment there was no more 
power to deprive him of the exemption than of any other right in the prop- 
erty. 

(See also EngHsh v. Richardson, , 924 U. S. , 680. ) 
Therefore, as to the homestead allotments of all Creek allottees of 

less than half Indian blood, or of no Indian blood, including minors, 
the nontaxable status was held to run after the Act of 1908 for the 
remainder of the 21-year period originally fixed in the allotment 
Acts. 

With respect to the inherited lands of such minors of less than 
half or of no Indian blood: Section 1 of the Act of May 97, 1908& 
removed the restrictions on alienation of all allotted lands, home- 
stead and surplus, of allottees of no Indian blood, or of less than 
half Indian blood, living on duly 96, 1908 (i. e. , 60 days from and 
after May O7, 1908), and any such lands as have passed to the heirs 
of any such allottee, including minor heirs, have passed as unre- 
stricted lands. Also as to the surplus allotments of all allottees of 
half Indian blood and less than three-quarters Indian blood, section 
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1 removed all restrictions as to alienation thereof, and, as a conse- 
quence, any such lands as have passed to the heirs, including minors, 
of any such allottee likewise have been free from restrictions in their 
hands. All other allotted homestead and surplus lands were con- 
tinued as restricted in the ownership of the original allottee until 
April 26, 1031, unless the restrictions should be sooner removed by 
the Secretary of the Interior. Section 9 of the Act provided, how- 
ever: 

That the death of any allottee of the Five Civilized Tribes shall operate to 
remove all restrictions upon the alienation oi' said allottee's land: 
Provided further, That if any member of the Five Civilized Tribes of one-half 
or more Indian blood shall die leaving issue surviving, born since ilarch 4, 1906, 
the homestead of such deceased allottee shall remain inalienable, unless re- 
strictions against alienation are removed therefrom by the Secretary of the 
Interior " ~ ~ for the use and support of such issue, during their life or 
lives, until April 26, 1931; « i' in the event the issue hereinbefore pro- 
vided for die before April 26, 1931, the land shall then ilcscend to the heirs, 
according to the laws of descent and distribution of the State of Oklahoma, 
free from all restrictions: " " * [Italics supplied. ] 

Accordingly, all inherited sttrp/us lands of minor heirs of allottees 
of the Creek Tribe of less than half or of no Indian blood have been 
unrestricted in their hands, and following the foregoing construction 
of the term "restrictions" as used in section 4 of the Act such in- 
herited surplus lands have been taxable in their hancls. All inherited 
homesteads of such minor lieirs born on or before March 4, 1906, have 
been and are unrestricted, and this is also true of all minor heirs born 
after March 4, 1906, who are not to be classified as the "issue, " i. e. , 
lineal descendants, of an allottee of half or more Indian blood, but 
such inherited homesteads, despite such removal of restrictions, must 
be considered to have remained nontaxable for the remainder, if any, 
of the 21-year period from the date of the homestead clecd to the 
original allottee, since such grant of nontaxability was the grant of a 
property right to the allottee (Choate v. 2'rapp, supra), or at least so 
long, not exceeiling the remainder of such 21-year period, as such 
homestead lanil remains in the ownership of Creek Inclian i»'crests. 
(Compare Ft'nlrb v. Board of Commissiorters, 150 Pac. , 470, aRd. o48 
U, S. , 600; shock v. Sweet, 145 Pac. , 388, a6d. 245 U. S. , 102. ) As to 
the inherited homesteads passing as restricted to the "issue" born 
after March 4, 1006, of a Creek allottee of half or more Indian blood, 
such lands have remained restricted uncler the Act of 1008 as to 
alienation, for the use and support of such issue, until April 26, 1081, 
unless sooner removed by the Secretary of the Interior or until the 
decease of such issue, and such lands may be consiclerecl to have re- 
mained nontaxable to the expiration of 21 years from the ilate of the 
original homestead deed or to the removal of restrictions, whichever 
is later, but not beyond the titne when they shall have passed from 
Creek Indian ownership. 

To summarize the foregoing interpret;ition of the eA'ect of the Act 
of 1008 as to the allotted and inherited lancls of minor allottees anil 

minor heirs of allnttees of the Crei 1- Tribe of less than half or of no 

Indian blood, it may be said that: A. ll allotted and inherited surplus 
lands have, bce» taxable fronl and after 60 clays from the passage 
of such A. ct; anil all allotted and inherited homesteails rcmainecl non- 

taxable during the continuance of the 21-year period from the date 

of the original homcsteacl decil, exec;pt that in the case of issue born 
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after March 4, 1906, to a Creek allottee of half or more Indian blood 
such homesteads are exempted for a further period until the removal 
of restrictions by lapse of time, death, or the act of the Secretary of 
the Interior, provided, however, that exemption ceases upon the pas- 
sage of the land out of Creek Indian ownership, 

On behalf of the taxpayers involved in the instant case, who, dur- 
ing the taxable years 1015 to 1991, inclusive, were minors, and who 
were or are of less than half Creek Indian blood, or of no Indian 
blood (Creek freedmen), it has been urged that their allotted or 
inherited surplus lands did not become taxable after the passage of 
the Act of 1008, despite the provisions of sections 1 and 9 of the Act, 
for the reason that within the meaning of section 4 "restrictions" on 
their lands continued for the period of their minority by reason of 
additional provisions made in the Act of 1008 affecting minors of 
the Five Civilized Tribes. Attention has been directed to the pro- 
visions of sections 2 and 6 of the 1908 Act, which will be referred to 
herein in reverse order. Section 6 provides in part as follows: 

That the persons and property of minor allottees of the Five Civilized Tribes 
shall, except as otherwise specifically provided by law, be subject to the juris- 
diction of the probate courts of the State of Oklahoma. The Secretary of the 
Interior is hereby empowered, under rules and regulations to be prescribed 
by him, to appoint such local representatives within the State of Oklahoma who 
shall be citizens of that State or now domiciled therein as he may deem neces- 
sary to inquire into and investigate the conduct of guardians or curators hav- 
ing in charge the estates of such minors, and whenever such representative or 
representatives of the Secretary of the Interior shall be of opinion that the 
estate of any minor is not being properly cared for by the guardian or curator, 
or that the same is in any manner being dissipated or wasted or being permitted 
to deteriorate in value by reason of the negligence or carelessness or incom- 
petency of the guardian or curator, said representative or representatives of 
the Secretary of the Interior shall have power and it shall be their duty to 
report said matter in full to the proper probate court and take the necessary 
steps to have such matter fully investigated, and go to the further extent of 
prosecuting any necessary remedy, either civil or criminal, or both, to preserve 
the property and protect the interests of said minor allottees; and it shall be 
the further duty of such representative or representatives to make full and 
complete reports to the Secretary of the Interior. A. ll such reports, either to 
the Secretary of the Interior or to the proper probate court, shall become public 
records and subject to the inspection and examination of the public, and the 
necessary court fees shall be allowed against the estates of said minors. The 
probate courts may, in their discretion, appoint any such representative of the 
Secretary of the Interior as guardian or curator for such minors, without fee 
or charge. 

The remainder of section 6, aside from provisions as to the appro- 
priation of necessary funds, has to do primarily with allottees having 
restricted lands, "restrictions" in the sense used therein having 
evidently the same ineaning as in section 1 of the Act, i. e. , iestric- 
tions having to do with the alienation or incumbrance directly 
applicable to lands. 

Section 2 has to do primarily with rules for the leasing of 
restricted lands, the word "restrictions" again seeming clearly to 
import the same meaning as ln the immediately preceding section 1, 
viz. " restrictions on alienation or incumbrance. " Section 9 is 
important in considering the above-quoted provisions of section 6 in 
that its third proviso contains the definitio that- 

the term minor or minors, as used in this Act, shall include all 
males under the age of 21 years and all females under the age of 18 years. 



Having removed all restrictions on alienation and incumbrance, 
from the standpoint of the Federal Government, in respect of the 
allotted lands of minors of less than half Indian blood, the com- 
mission by Congress of the persons and property of' such minors to 
the jurisdiction of the State probate courts may be presumed to have 
been no more than an indicat. on of the normal legal procedure which 
would have resulted in any event under the Oklahoma probate laws 
in respect of the administration of the estates of minors domiciled 
in Oklahoma, subject, however, to the+ingle limitation that minority 
should in all cases continue to the age of 21 years for males and to 
the age of 18 years for females. This meant that the allotted lands 
of such minors were thereafter to be conveyed only upon approval of 
the State probate courts and that such jurisdiction of said probate 
courts should continue until such minors actually reached the ages of 
18 or 21, as the case might be, The specification of ages of majority, 
therefore, served to prevent the operation of the State rules of' 

emancipation from the disabilities of minoritv as in the case of 
marriage (Jefferson v. ll'w1eler, 26 Okla. , 053, 110 Pac. , 755: T~rry 
v. Darneal, 37 Okla. , 606, 133 Pac. , 614). or by decree of a State court 
(Trus1'ett v. Closser. 286 U. S. , 2'~3, and Barbre v. iVooil, 2&8 I'ed. . 
658) . 

While, in the case of minor members of the Creek Tribe of less 
than half Indian blood, their persons and property were wholly 
committed to the jurisdiction of the State probate courts, subject 
only to the specific limitation on the Ol-lahoma br~vs to cut short 
the period of minority, the local representatives in Ol-lahoma of the 
Secretary of the Interior were authorized, as indicated by the above 
quotation from section 6, to "inquire into and investigate the con- 
duct of guardians or curators having in charge the estates of such 
minors, " and in case they should be of the opinion that any such 
estates were being "dissipated or wasted or being permitted to 
deteriorate in value by reason of the negligence or carelessness or 
incompetency of the guardian or curator, " said representatives were 
required to "report said matter in full to the proper probate court 
and take the necessary steps to have such matter fully investigated, 
and go to the further extent of prosecuting any necessary remedy, 
either civil or criminal, or botii. to preserve the property and protect 
the interests of said minor allottees. " 

The function of these local representatives was in the character 
"of legislatively authorized ' neat friends ' " (Glori v. l7eyraffenricd 
ot al. J'mlles, 04 Ol-la. , 177, 166 Pac. , 736), and, as held in the cited 
case, they might even appeal of their owen niotion to the higher 
State courts from the orders of the county probate courts. if they 
deemed the interests of said minors required it, there being " nothing 
in this Act of Congress above cited and quoted limiting their duties 
in prosecuting remedies to the wishes of the guardia~n or probate 

judge, or either of them "' " "'. " However, it would appear, as 
there is no specific provision in section 0 to the contrary, that in so 

acting such representatives were to render their functions, at least 
in so far as concerns minors of less than half or of no Indian blood, 

entirely in accordance with the State probate laws, the latter being 

limited by Congress in their application to such minors only by the 

specific provision referred to as to the continuance of the period c. 
minority. 
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It is urged that such speciflcation of definit ages of majority 
from which the State courts should not depart, coupled with the 

. powers conferred on the local representatives of the Secretary of 
the Interior, clearly amounted to restrictions afl'ecting the alienation 
and incumb~rance of the allotted and inherited lands of minors of 
less than half or of no Indian blood, and that in efpect Congress 
instead of removing all Federal restrictions on alienation merely 
substituted the local probate courts as the governmental agency 
through which to exercise a continued control over the allotted and 
inherited lands of such minors during their minority. It has 
accordingly been urged that the allotted and inherited lands of such 
minors did not upon the enactment of the A. ct of 1908 constitute " land from which restrictions have been "' ~ s removed " 
within the meaning of section 4 of said Act. 

The question, therefore, is whether the minority of an allottee or 
heir of less than half or of no Indian blood operated as a restriction 
on hi8 0llotted or inherited land8. If so, then under section 4 such 
lands remained exempt from taxation during the continuance of 
minority as defined by Federal statute. It is diflicult to conceive the 
purpose of Congress in section 1 of the 1908 Act in stating that "all 
lands, including homesteads, of said allottees enrolled as 
freednien, and as mixed-blood Indians having less than half Indian 
blood. including minora shall be free from all restrictions, " and in 
stating in section 9 that "the death of any allottee * * s shall 
operate to remove all restrictions upon the alienation of said 
allottee's land, " if it is to be taken that Congress meant that its 
provisions concerning minority should at the same time be con- 
strued to be continued restrictions on lame. In order to give a con- 
sistent efl'ect to the language of the Act as a whole, it would seem 
that the logical interpretation thereof conveys the idea, rather, that 
whatever limitation there remained after the Act of 1908 on the 
legal power of such minor Creeks to alienate their allotted or in- 
herited lands resulted not from restrictions directly placed upon the 
ownership of the land itself, but arose from the usual disabilities of 
minors to enter into contracts, and that Congress provided in re- 
spect of minority only that the period of such disabilities should 
not be cut off before such minors reached the respective ages indi- 
cated. The authorization of the local representatives of the Secre- 
tary of the Interior to inquire into the conduct of guardians in the 
handling of such estates did not result in a restriction on the land, be- 
cause their activities as legislatively authorized next friends appear to 
have been designed only to insure that the properties were being 
properly and efFiciently administered for the beneflt of such minors 
in accordance with the laws of the State of Oklahoma. In iVeNee 
v. TFhifehead (258 Fed. , 546) (C. C. A. 8th Cir. ), the court said: 

It is conceded here that, if sections 1, 4, and 9 stood alone, the 
lands in question would be taxable; but it is argued that the deQnite prescrip- 
tion of ages of minority and the subjection of the lands of minors so defined 
to the orders of the local probate courts amount to the imposition of another 
restriction upon alienation, with its accompanying exemption from taxatiou, 
notwithstanding the removal of "all restrictions" in sections 1 and 9. We do 
not think the argument is sound. Where Congress so unmistakably manifested 
an intention to remove all restrictions, it would take language more clear than 
that before us to indicate that jt imposed another at the same time. In one 
sense the definition of minority and the commission of jurisdiction to the pro- 
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bate courts of the State constitute a limitation or restriction but the purpose 
was to avoid the rules, sometimes loosely applied, of estoppel, waiver, and 
ratification in respect of the acts of minors and to prevent premature ma- 
jority by decree of a court or by marriage as provided by State statutes. 
This wus but a recognition and strengthening of the ordinary disabilities of 
minority in behalf of those of Indian blood, not an exception to the removal 
of restrictions upon alienation generally. 

The case of 3feÃee v. Whiteheact had. to do with inherited lands 
of minor Choctaw Indians of' less than half Indian blood, whose 
inherited lands had descended free from restrictions under sections 
1 and 9 of the 1908 Act, and. the nontaxable status of which, home- 
stead and surplus alike, had ended with the original allottee. Sec- 
tion 29, Act of Congres~s of June 28, 1898 (80 Stat. , 50'7). Conse- 

uently the only ground on which tax exemption could be claimed 
or such inherited lands was founded upon the claim that under the 

Act of 1908 the provisions made as to minority constituted "restric- 
tions" on land within the meaning of section 4 of that Act. AVhat 

was there said in respect of the effect of minority in connection with 
inherited lands seems entirely applicable to the allotted surplus 
lands of minors of less than half or of no Creek Indian blood, for 
since section 1 of said Act purports to remove their allotted land 
restrictions entirely the provisions as to minority can have no greater 
efi'ect as to their allotted lands than to inherited lands. The Su- 
preme Court of Oklahoma in respect of the taxability of inherited 
lands has followed 3felVee v. Whitehead, supra, in Grady County v. 
Lenochan (80 Okl. , 169, 195 Pac, . 116) and Pontotoc County v. 
Brashears (91 Okl. , 24, 215 Pac. , 763). (See also United States v. 
8hocIe, 187 I&"ed. , 870. ) No decision has been found involving the 
allotted lands of minors of. the class indicated dealing directly with 
the eÃect from the viewpoint of taxation of the provisions respecting 
minority herein discussed, but since it is felt that there is no reason- 
able ground for a distinction in favor of the allotted lands of such 
minors, it is the opinion of this ofhce that such lands come within 
the principle of 3fclVee v. TVhiteheact, supra, and that the allotted 
and inherited surplus lands of minor Creek allottees or heirs are 
not exempted from taxation by the provisions relating to minority 
in the Act of 1908. 

A number of decisions of the Supreme Court of Oklahoma have 

been cited which, it is claimed, have ruled that minority is a restric- 
tion on alienation under the 1908 Act. It may be said that in all 
cases coming before that court where it has appeared that allottees 
of the class here discussed have, while under the respective ages of 
majority fixed by section 2 of said Act, attempted to convey their 
allotted lands without having secured the approval of the proper 
probate court, it has been held that such attempted. conveyances are 
null and void. (J'emerson v. [Vizier, 26 Okl. , 653, 110 Pac. , 755; 
Tirey v. Darneal, supra; Econ v. Ing~ran~, 58 Okl. , 766, 161 Pac. , 
225; Brewer v. Perryvnan, 62 Okl. , 176, 162 Pac. , 791; cVortgacte c6 

Debenture Co. v. Burrou', 75 Okl. , 94, 182 Pac. , 288; Tidal Oil Co. 
v. Flannagan, 87 Okl. , 231, 209 Pac. , 729; Grign v. Galbriath, 247 
Pac. , 839, and others. ) In some of these cases the expression has 

been used that minority is "in the nature of a restriction on aliena- 

tion. " The actual ground of decision in these cases has been that the 
pederal age limits of iuinority can not be disregarded or avoided, 
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despite the rules of the State statutes regarding emancipation by 
marriage, or for the ratification of contracts made during minority, 
etc, , rather than that the land itself was restricted as to alienation. 
This must be so in view of the adoption by the Oklahoma Supreme 
Court of the decision of the Federal Circuit Court of Appeals for 
the Eighth Circuit in 3fclVee v. Whitehead. 

Particular mention should be made of the case of Parker, Supenn- 
tendent, v. Richard (250 U. S. , 285), on which considerable reliance 
has been placed by the taxpayers. This case arose out of section 9 of 
the 1908 Act, which, in addition to language in its first sentence pro- 
viding that death shall operate to remove restrictions on certain 
lands on which restrictions were continued under said Act while 
in the hands of the original allottee, provides also in the first proviso 
which immediately follows that conveyances of the interests of full- 
blood heirs of such deceased allottee shall not be valid unless ap- 
proved by the State probate court. In view of the provisions of. 
section 6, committing minors to the jurisdiction of the probate 
courts, it has been held that the requirement in section 9 of the 
approval of conveyances of full-blood heirs by such courts has refer- 
ence only to advlt full-blood heirs. (HarrM v. Bell, 254 U. S. , 108, 
118. ) The Supreme Court held in Parker, Superintendent, v. 
Richard that such approval required before a conveyance of his 
inherited interest by Richard, a full-blood adult heir, could be valid, 
represented a continued restriction on alienation on his interest, 
despite the apparent definite removal of restrictions from the de- 
ceased allottee's lands in the first sentence of the section. 

It is urged that this case shows that the approval of the State 
probate courts, wherever, and so long as, it is required in respect of 
any allotted or inherited lands, operates as a restriction on alienation. 
This does not follow, and Parker v. Eichard is distinguishable 
in that it applies only to adult full-blood heirs, who as adults would 
have none of the legal disabilities of minority. Such a requirement 
as to adults may operate as a restriction on alienation imposed upon 
the land. But in the case of minors the approval of conveyances 
made necessary by section 6, at least in the case of minors of half 
or of no Indian blood, is due solely to the personal legal disability 
of such minors to contract. 

To summarize: It is the opinion of this once that the allotted and 
inherited surplus lands of minor allottees and minor heirs of allottees 
of the Creek Indian Tribe of less than half or of no Indian blood, 
including freedmen, have been taxable from and after 60 days from 
the passage of the Act of May 27, 1908 (85 Stat. , 812); that all 
allotted and inherited homesteads remained nontaxable during the 
continuance of the 21-year period from the date of the original 
homestead deed, except that in the case of issue born after March 4, 
1906, to a Creek allottee of half or more Indian blood, such home- 
steads are exempted for a further period until the removal of re- 
strictions by lapse of time, death, or the act of the Secretary of the 
Interior, provided, however, that exemption ceases upon the passage 
of the land out of Creek Indian ownership; and that the Act of 
May 27, 1908, subjecting the persons and property of minor allottees 
and minor heirs of aHottees of less than half or of no Indian blood 
to the jurisdiction of the local probate courts with the proviso that 
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ority should continue to the age of 91 years for males and to the 
age of 18 years for females, did not operate as a restriction upon the 
alienation of the minors' allotted or inherited lands. 

C i&I CHAREST& 

Ger&eI a/ Couruef, Bureau of Inferna/ revenue. 

AaTicLE 31: What included in gross income. IX-27-4686 
Ct. D. 19o 

INCOME TAX — REFENUE ACT OF 1921 — DECISION OF COVRT. 

1. CDMMUNITY INco&E — WIFE's EARNINGS — PEEN~ AGREE- 

MENT. 

l. prenuptial agreement between a husband and wife living to- 
gether and domiciled in California to contribute their earnings to a 
common fund and to share equally all income and expenses, in 
accordance with which their propertv, accumulations, earnings, 
and income have continuously since their marriage been combined 
in a common fund from which all expenses of both have been paid, 
does not have the effect of changing the character of the separate 
earnings of the wife from community income to separate income 
and they are required to be returned by him to whom they are 
taxable under the Revenue Act of 1921. 

2. DEUIsION AFFIRRIED. 

The decision of the Board of Tax Appeals (11 B. T. A. , 1294) 
aftirmed. 

UNITED STATEs CIROUIT CQURT oF APPEALs FDR THE NINTH CIRCUIT. 

II. A. Belcber v. Robert II. Lucas, as C&lv&issioner of Internal Revenue. 

upon petition to review an order of the United States Board of Tax Appeals. 

Before RUDEIN, DIETRrca, and Wrr. RUR, Circuit Judges. 

[March 31, 1980. ] 
OPINIoiV. 

DIErarcH, Circuit Judge: In this proceeding we are asl-ed to review an order 
of the Board of Tax Appeals approving the action of the Commissioner of 
Internal Revenue in aggregating, for the purpose of computing tl e income tax, 
the personal earnings of petitioner and his wife, and charg ng the petitioner 
with the whole of the tax so computed. The taxes in question were for the 
calendar years 1922 and 1928 and at all times the petitioner and his wife Ivere 
residents of California and the earnings were for services rendered in California. 
It is therefore conceded that in the absence of some agreement altering their 
status the incomes of both husband and wife constituted property of the com- 

munity and were bv the Cornmisrdoner correctlv taxed. (united States v. 

Robbins, 269 U. S. , 315 [T. D. 8817. C. B. V — 1, 188]. ) 
Reliance is had upon an oral agreement made prior to the marriage of 

petitioner and his wife, which occurred on December 5, 1908, at Los Angeles, 
Calif„under which, to use the language of his brief, "it Ivas understood that 
both would continue in business, th!! t all earnings, income, and properties 
acquired by both during their married life would be owned by them 60-o0, 

and that they would be equal partners in all respect=, equally owning and en- 

]Dying their earnings and acquisitions of property. * e e In accordance 
with this agreement, their properties, accumulations, earning=, and income 

have continuously since date of marriage been combined in a common fund, 

from which all expenses of both have been pa!d, as evidenced by ]oint banl; 

accounts created immediately after marriage where all salarie, earnings, and 

protlts from whatsoever source were deposited and against Ivhich account each 

was authorized by written contract with the banking institution to draw, " 
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Assuming that this statement by petitioner of the scope and nature of the agree- 
ment, and what was done under it, is correct, we are of the opinion that the 
view taken by the Commissioner and the Board of Tax Appeals was right. Ad- 
mittedly, it is quite unimportant that the understanding originated before 
marriage, for under the settled rule in California a post-nuptial agreement of 
like character would be of equal efficacy. In every material respect, therefore, 
the case is like Blair v. Roth (22 Fed. (2d), 932 [T. D. 4152, C. B. VII — 1, 215]), 
and it is ruled by our decis'on therein. See also Luoas, Commissioner, v. 
Earl (U. S. Sup. Court Dec. March 17, 1930). 

Afiirmed. 

ARTICLE 81: What included in gross income. 
(Also Section 202, Article 1563. ) 

REVENUE ACT Olt' 1921. 

IX — 34 — 4759 
O. C. M. 8209 

The taxpayers, husband and wife, domiciled in the State of 
Texas, filed income tax returus for 1923 to 1925, inclusive, on the 
community property basis, In 1916 the husband purchased certain 
shares of corporate stock out of funds constituting community 
property under the laws of Texas. On November 1, 1920, the 
husband made a gift to his wife of his community interest in the 
stock. In 1923 this stock was acquired by another corporation in 
a transaction resulting in a taxable gain to the stockholders. 

The transfer of his community interest in the stock by the 
husband to the wife made the stock her separate property under 
the laws of Texas. The gain realized from its sale or other disposi- 
tion constituted the wife's separate property and should be so 
reported by her for income tax purposes. The wife had a present 
vested interest in one-half of the stock immediately upon its 
acquisition in 1910. Accordingly, the basis to be used in ascertain- 
ing the gain or loss with respect to the sale or other disposition 
by the wife of her one-half interest so acquired is one-half of the 
cost of the stock in 1916. The basis to be used in ascertaining the 
gain or loss with respect to the sale or other disposition of the one- 
half of the stock acquired by gift from her husband prior to 
December 31, 1920, is, under section 202(a)2 of the Revenue Act of 
1921, the fair market value of one-half of the stock on November 
I, 1920, the date she acquired it by gift. General Counsel's 
Memorandum 1505 (C. B. VI — 1, 187) is hereby revoked. 

An opinion is requested as to whether the husband may, under 
the laws of Texas, transfer by gift to the wife shares of stock form- 
ing a part of the community estate. Opinion is also requested as to 
whether the gain or loss from the sale or other disposition of the 
stock is community income, and as to the basis to be used in ascer- 
taining gain or loss rrom the sale or other disposition of the stock. 

The taxpayers, husband and wife, domiciled in the State of Texas, 
filed income tax returns for the years 1928 to 1925, inclusive, on the 
coinmunity property basis. In 1916 the husband purchased from 
the M Company, at par. capital stock of the company amounting to 
z dollars, the purchase being made out of funds which constituted 
community property under the laws of Texas. On November 1, 
1920, he made a gift of. his community interest in the above-men- 
tioned stock to his wife, so that she became the owner of the entire 
a' dollars worth of stock in the company. In 1928 the N Corpora- 
tion acquired all of the common capital stock of the said M Com- 
pany, which transaction resulted in a taxable gain to the stockhold- 
ers of the M Company. 

In the instant case the following questions relative to the compu- 
tation of the gain or loss from the sale or other disposition of the 
stock are submitted: 
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(a) Whether the transfer by the husband of his community in- 
terest in this stock to his wife took the stock out of the category of 
community property and made it the separate property of the wife. 
In other words, could the husband divest himself of his community 
interest by making the gift in this manner l 

(b) If the answer to (a) is in the afiirmative& would the gain re- 
alized on the sale or other disposition of the stock in 1928 constitute 
community income, divisible for tax purposes between husband and 

wife& 
(c) What is the basis of the stock for the purpose of ascertaining 

the ga, in or loss from the sale or other disposition in 1928'l Should 
one-half of the stock, made the subject of the gift in 1920, take the 
value as of the date of the gift (article 1568& Regulations 62), or 
should the basis remain the cost in 1916, namely& v dollarsl 

It is not disputed that the stock became community property 
when it was acquired by the husband by purchase with community 

funds. 
Article 4614 of the Revised Civil Statutes of Texas for 192o& re- 

lating to the wife's separate property, reacls in part as follows: 

A'i property of the wife, both real and personal, owned or claimed by her 

before marriage, and that acquired afterward by gift, devise or descent, as also 

the increase of all lands thus acquired, and the rents and revenues derived 

therefrom, the interest on bonds and notes belonging to her and dividends on 

stocks owned by her, shall be the separate property of the wife. & * * (Acts 
1848, p. 77; G. L. , vol. 8, p. 77; const. , art, 16, sec. 15; Acts 1918, p. 61; Acts 1917, 

p. 486; Acts 1921, p. 251. ) 
Article 4619 of the Revised Civil Statutes of Texas for 1925, per- 

taining to community property, reads as follows: 

All property acquired by either the husband or wife during marriage, except 

that which is the separate property of either, shall be deemed the common prop- 

erty of the husband and wife, and during coverture may be disposed of by the 

husband only. All the effects which the husband and wife possess at the time 

the &narriage may be dissolved shall be regarded as common effects or gains, 

unless the contrary be satisfactorily proved. (Acts 1840, p. 8; G. L. , vol. 2, 

p. 177; Acts 1918, p. 61. ) 

The Supreme Court of Texas held in Arnold v. Leonard (278 

S. W. , 799) that the rents and revenues derived from the wife's sepa- 

rate lands not being a part of the wife's separate property under the 

constitution, and the legislature being without authority to enlarge 

or diminish such proper~ty& the portions of the acts of 1917 and 1921 

enacted by the legislature, whereby they ai, tempted to make the rents 

and revenues of the wife's separate lands a part of her separate 

estate, were invalid. It was apparent, however& from that decision 

and another decision rendered by the supreme court the same day in 

Gob&Anger&& Letter 4 Co. v. Whittle et uz. , No. 4066 (278 S. W. 
& 

808), 
that the remaining portions of the acts were valid. 

With respect to the disposition of the community property the 

law specifically provides that during coverture the community 

property may be disposed of by the husband only. It has been the 

ruling of the Texas courts from the earliest decisions that a hus- 

band can give to his wife, as her separate estate, any portion of his 

separate estate or any portion of comlnunity csta&te. (PoV; v. , )lead, 

8 S. W. (2d), 112; Ri7ey v. 1Vilson& 86 Texas, 240, 24 S. W. , 894; 

Gcvbfc v. Beaver-Electra Re/ning Co. 
& 

115 Texas, 1, 274 S. W. , 
j20. ) Other cases may be summarized as follows: Property con- 
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veyed to a wife "to her sole and separate use" becomes her separate 
property, whether the consideration was paid from separate or 
community funds. (A orison v. Glares, 55 Texas, 487. ) A hus- 
band can make a conveyance to the wife of his separate property, 
or of the community property, so as to vest the title in her as sep- 
arate property, provided the rights of creditors are not encroached 
upon. (Brown v. Brown, 61 Texas, 56; Bott v. Wright, 182 S. W. , 
960. ) A voluntary conveyance by a husband to his wife of com- 
munity property vests the property in the wife separately. (Story 
v. 3faishaP, 24 Texas, 80o, 76 A. m. Dec. , 106; Lewis v. Simon, 10 
S. W. , 554, 72 Texas, 470; Evans v. Oppernutm, 18 S. W. , 812, 76 Texas, 
298. ) A deed to the wife, of property purchased by the husband, 
with community funds, imports, in the absence of evidence of a 
different purpose, that it was the intention that the property should 
become the separate estate of the wife; and a husband may make a 
gift or grant of the community, or his separate property, to his 
wife, by a conveyance directly to her, without the intervention of 
trustees. (Story v. marshall, supra; also Armstrong v. TmrbeviPe, 
216 S. W. , 1101. ) 

In view of the foregoing, it is the opinion of this once that the 
transfer by gift by the husband to the wife of shares of stock held 
as community property in the instant case is valid under the laws 
of Texas. 

With respect to the second question submitted, it should be noted 
that the Revised Statutes of' Texas do not provide that the profit 
derived from the sale of personal property of the wife is separate 
property, nor do they provide that such profit is community 
property. 

The general theory of community property in Texas is that it is 
acquired during coverture through the efforts of one or the other 
spouse, or through the joint efforts of both, and to some appreciable 
extent the skill, labor, or supervision of one or both the spouses, 
was expended in the production or acquisition of the property. 
It is also a general rule in Texas that property constituting the 
separate estate of the husband. or wife may undergo mutations and 
changes without losing its character as the separate property of the 
particular spouse. 

The real issue which arises under the second question is whether 
the profit from the casual sale or other disposition of the separate 
personal property of a wife domiciled in Texas, and which is recog- 
nized as the gain or profit derived from the conversion of a capital 
asset under the Federal Revenue Acts is to be considered as a 
profit or income resulting from the ski)l, labor& or supervision of 
one or both the spouses, and hence community income, or whether 
the realized appreciation in value of the wife's separate property is 
but a mutation and change of the separate property and hence still 
a part of the separate property of the wife. 

In Eose v. Houston (11 Texas, 824, 62 Am. Dec. , 4'78 (1854)), 
the Supreme Court of Texas held. that a note given for the purchase 
money of the wife's separate property was also the wife's separate 
property. In the course of its opinion in that case the court said. : 

WHEEIXE, J. : The question to be determined is, whether the note given for 
the purchase money of the wife's separate property was also the separate 
property of the wife. And this question, it is conceived, has been settled by 
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the repeated decisions of this court. It has been decided not oniy that prop- 
erty received in exchange for the separate property of one of the parties to 
the nuptial contract remains separate property; but that property purchased 
with money which was obtained upon the sale of the separate property of either 
husband or wife also remains separate property: (Lope v. Pobertson, 7 Tex. , 6 
[56 Am. Dec. , 41]; i]fcIntyre v. Chappell, 4 Id. , 187. ) The consequence is, that 
to maintain the character of separate property it is not necessary that the 
property of either husband or wife shculd be preserved in specie or in kind. 
It may undergo mutations and changes, and still remain separate property; 
and so long as it can be clearly aud indisputably traced and identified, its 
distinctive character will remain. 

In Dixon v. Sanderson (79 Tex. , 359, 10 S. AV. 
& 

535) 
& 

the Supreme 
Court of Texas had for consideration the question of whether money 
received as a prize on a lottery ticket purchased with the separate 
money of one of the spouses was community property, and the 
court held that the prize money constituted community property. 
However, in the course of its opinion the court made the following 
pertinent observations: 

That the prize came not by gift, devise, or descent, is too clear. 
It came as the fortuitous result of a contract based on valuable consideration 
paid, and is but the profit on a venture, which, like other profit, not resulting 
from the increased value of a thing bought with the separate means of one 
party to the marital union, becomes the con&mon property of the husband and 
wife. Property purchased with &noncy, the separate property of husband or 
wife, or taken in exchange for the separate property of either, becomes the 
separate property of the person whose money purchases or whose property is 
given in exchange, in the absence of some agreement, express or implied, to 
the contrary; and„ if the thing purchased or taken in eachange increases in 
value, this necessarily inures to the benefit of its o&vner. Such q state of fact, 
however, is not before us, and we are constrained to hold that all profit realized 
on purchase of the lottery ticket became community property. [Italics 
supplied. ] 

In 8parks v. Taylor (99Tex. , 411, 90 S. W. 
& 
485; 6 L. R. A. (X. S. ), 

881) 
& 

the Supreme Court of. Texas used the fo]lowing language: 

A married woman may, when joined by her husband, sell or mort- 

gage her separate property. She may, uith her separate funds, buy real or 
personal property from her husband, or another, which zciil be her separate 
estate. She may borrow money, and by mortgage bind her separate estate for 
its payment, or she may make her separate property surety for her husl&and's 

debt or for the debt of a third person with her husband's concurrence. Thus 

it will be seen that the povver of the husband and wife to contract with refer- 

ence to their property rights is ample to sustain this transaction, and we can 

see no legal obstacle to the making of such contract in Texas. If the land 

in Ohio had been sold, instead of being mortgaged, the tnoney derived therefrom 

would haec been, the separate property of i&Irs. Taylor, and, while Taylor would 

have had the possession and control of it, he would have been charged as trus- 

tee with proper care and investment of it for her. Then for what reason can 

it be said that the money raised by a mortgage upon her property, by agreement 

with the husband, should not, at least as between the husband and wife, be her 

separate property? Is it consistent to say the wife can borrow money on her 

real estate for her husband or for a third person, but has not the power, 

with her husband's consent, to borrow money on her own account? Logically 

the authority which would enable a wife to perform an act for the benefit of 
another would sustain a like act when done for her own advantage. [Italics 
supplied. ] 

See also Sfitchell v. 3litcheO (80 Tex. , 101. 15 S. W. , 705), involv- 

ing the profit from the sale of city lots, and. Strin]7fellom v. SorreVs 

(82 Tex. , 977& 18 S. &V. , 689) involving the increased value of cattle 

separate]] owned by one of the spouses. 

35642' — 3l — 22 
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In Stephens v. Stephens (o99 S. W. , 990), the Court of Civil 
Appeals of Texas used the following language: 

Profits made on an investment of the separate funds of one of the spouses 
become community property (Dizen v. Sanderson, 72 Tex. , 359, 10 S. W. , 538 
[535], 13 Am. St. Rep. , 801; Jones v. Epperson, 69 Tex. , 586, 7 S. W. , 488; Smith 
v. Bailey, 66 Tex. , 553, 1 S. W. , 627); but the increased or enhanced value of 
the thing purchased with separate funds, and the increased or enhanced value of 
the separate property of either the husband or the wife, constitute separate 
property. (Diaon v. Sanderson, supra; 8tringfePon' v. Sorrel4, 82 Tex. , 277, 
18 S. W. , 689; Evans v. Purinton, 12 Tex. Civ. App. , 158, 34 S. W. , 350; Arnold 
v. I eonard, 114 Tex. , 535, 273 S. W. , 799. ) 

In Jones v. Eppenon (69 Tex. i 586) 7 S. W. , 488), the Supreme 
Court of Texas held that the profits from a mercantile business 
conducted by a wife, who had used both her separate property and 
the credit of her husband, were community property. In that case 
it was very evident that the skill, labor, or supervision of the wife, 
together with the credit of the husband, were material factors in 
the realization of the profit. Whether this is still the law of Texas 
under more recent statutes, which removed many of the restrictions 
upon the power of the wife to control her separate property, is 
subject to grave doubts. (Cf. 

Sparkles 

v. Taylor, supra; PolIe v. 3fead, 
supra; and 8aylor v. Saylor, 20 S. W. (Bd), 229. ) 

It is evident from the foregoing decisions that the Texas courts 
have drawn a distinction between the profits which arise because 
of the skill, labor, or supervision of one or both of the spouses 
expended in acquiring property (possibly including the profits from 
business ventures and investments) and the profits which arise from 
the casual disposition of separate property in such a way as to simply 
realize the increased value of the separate property, which profit is 
treated as constituting a part of the separate property. 

It should also be evident from the foregoing decisions that the rule 
established by the Texas courts is often very difiicult of application, 
and. that the line of distinction drawn is suKciently narrow that in- 
consistent conclusions under di6ering statements of. fact are easily 
possible. In General Counsel's Memorandum 1565 (C. B. VI — 1, 187), 
the conclusion was reached that under the laws of Texas the profits 
derived from the sale of the separate personal property of the hus- 
band were community property and hence taxable to the husband and 
wife in equal shares. In General Counsel's Memorandum 6N1 (C. B. 
VIII — 9, 188), the conclusion was reached that cash bonuses paid to a 
wife living with her husband and domiciled in Texas in consideration 
of her execution of oil leases on real estate, owned by her as her sepa- 
rate property, constituted separate income of the wife and should be 
so returned by her for Federal income tax purposes. 

The conclusion reached in General Counsel's Memorandum 1565 
was based largely upon an interpretation of certain language used in 
an opinion of the Attorney General dated August 04, 1920, and pub- 
lished as Treasury Decision 3071 (C. B. 8, F21), which language reads 
as follows: 

It is to be noted that the increase of separate personal property and the reve- 
nues derived therefrom are not the separate property of the owner of the per- 
sonalty, but are community property (Carr v. Tucker, 42 Tex. , 330; Epperson v 
Jones, 65 Tex. , 425; Barr v. Simpson, 117 S. W. , 1041). They are therefore 
"income" to the community, to wit: "Gains, profits, and income 
from businesses, commerce, or sales or dealings in property ~ ~ * growing 
out of the ownership or use of or interest in such property. " 
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This opinion of the Attorney General was subsequently withdrawn 
by him on June 16, 1927. (See 85 Op. A. G. , 965. ) But in any 
event, from a careful study of the above-quoted language and the 
cases cited therein this oflice is now of the opinion that the construc- 
tion placed upon that language by General Counsel's Memorandum 
1565 was erroneous. In the three cases cited in the Attorney Gen- 
eral's opinion the Texas courts applied the general rule that the 
profits derived from the use of skill, labor, or supervision of one or 
both the spouses was community income even though the property 
which had been subjected to the skill, labor, or supervision was the 
separate property of' one of the spouses. There is nothing in either 
the opinion of the Attorney General or in the court decisions cited by 
him to indicate that he had in mind the specific question here pre- 
sented, or the distinctions which the Texas courts have uniformly 
drawn between the two situations. 

It is, therefore, the opinion of this ofBce that the gain realized from 
the sale or other disposition of the wife's separate personal property 
(corporate stock) constituted a part of her separate property and 
should be so reported by her for Federal income tax purposes. It 
is also the opinion of this olIice that General Counsel's Memorandum 
1565 is inconsistent with the views expressed in General Counsel's 
Memorandum 6351 and this memorandum. Accordingly, General 
Counsel's Memorandum 1565 is hereby revoked. 

With respect to the basis to be used in ascertaining gain or loss 
from the sale or other disposition of the stock, it should be noted that, 
one-half of the stock was acquired by the wife through gift on No- 
vember 1, 1920, from the husband, who had acquired all of the stock 
in 1916 at a cost of a dollars to the community. Under the law of 
Texas the interest of each spouse in separate property as well as 
the interest in community property is a present vested interest. 
(McEay on Community Property, 2d edition, section 865. ) As 
stated in Ed'ward's v. Brown (68 Tex. , 869, 4 S. W. , 880), it is a 
settled law in that State that the interests of the husband and wife 
in the community property are equal. (See also TV''ghf v. Hayes, 
10 Tex. , 1030. ) In ascertaining the gain or loss derived by the wife 
from the sale or other disposition of the stock in the instant case, 
consideration must be given to the fact that she had a vested intetrcst 
in one-half of the stock immediately upon acquisition bv the husband 
in 1916, as this stock was purchased out of community funds at a 
price of' x dollars. The basis of one-half of the stock which repre- 
sented her vested interest, in the community funds used to purchase 
the stock would accordingly be one-half a dollars. 

Section 902(a)9 of the Revenue Act of 1%1, with respect to the 
property acquired by gift, provides as follows: 

In the case of such property, acquired by gift afier December 31, 1920, the 
basis shall be the same as that which it wouid have in the hands of the donor 
or the last preceding owner by whom it was not acquired by gift. ~ ~ ~ In 
the case of such property acquired by gift on or before December 31, 1920, the 
basis for ascertaining gain or loss from a sale or other disposition thereof shall 
be the fair market price or value of such property at the time of such 
acquisition. 

As one-half of the stock in the instant case was acquired by the 
wife by gift prior to December 31, 1%0, the basis of that one-half 
of the stock in respect of which the wife had no prior vested interest 



is, therefore, the fair market value of such one-half at the time of 
its acquisition by gift, namely, November 1, 1920. 

C. M, CIIAREST, 
General Counse/. , Bureau of Interntd Eeeenue. 

A. RTICLE 81: What included in gross income. 

REVENUE ACT OF 1921. 

Interest accrued on securities transferred by one bank to another 
bank at time of merger. (See Ct. D. 280, page 402. ) 

A. RTIcLE 81: What included in gross income. IX — 50 — 4865 
I. T. 2552 

REVENUE ACT OF 1921. 

I. T. 1568 (C. B. II — 1, 49), which holds that renewal commissions 
on insurance premiums received after the taxpayer's death are income 
to his estate in their entirety, is modified in so far as inconsistent 
with General Counsel's Memorandum 8826 (see page 194). 

A. RTIOLE 51: When included in gross income. IX — 80-4721 
Ct. D. 210 

INCOiiIE TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1, INcoME — CCMMIssIONs oN LCANS — WHEN TAxABLE. 
Wh. . re a taxpayer, keeping its books on the accrual basis, makes 

real estate loans on which in addition to the interest a commission 
is cliarged, the borrower receiving the amount of the loan less the 
discount and commission, the commissions on the loans accrue at 
the time of. the mal-ing of the loans and constitute taxable income 
in the year the loans are made. 

2. DEcisroN, AFFIRMEB. 
The decision of the Board of Tax Appeals (15 B. T. A. , 210) 

affirmed. 

UNITED STATEs CIRGUIT CCUBr oF APPEALS FOR THE SEVENTH CIROUIT. No. 4253. 
OCTOBER TERM, 1029, APRIL SESSION, 1930. 

Columbia State Saotngs Bank, petitioner, v. Commissioner of Internal Revenue, 
respondent. 

Petition for review of order of United States Board of Tax Appeala 

Before ALscHULER, PAGE, and SPARIcs, Circuit Judges. 

[tune 10, 1030. ] 
ALscHHLER, Circuit Zudge: The petitioner sought redetermination of its Fed- 

eral income and profits taxes for the years 1021 and 1022. Petitioner was a 
banker, a large part of its business being the making of real estate loans, and 
for these loans taking from the borrower notes with real estate mortgage 
security, charging the borrower not only interest on the loan, but a commission 
for its service in making the loan. This commission was usually deducted from 
the amount of the loan, and the balance paid the borrower. As opportunity 
presented, petitioner Ivould sell the notes. For all the time in question peti- 
tioner's books were kept on the accrual basis, the commissions as earned being 
entered in its books iis income or profit. Its tax returns for these years were 
made on this basis. 

The facts found by the Poard of Tax Appeals were stipulated, and appear in 
Columbia, etc. , Bank, fretitioner. v. Commissioner of Internal Revenate, respond- 
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catt (15 B. T. A. , 219), where the opinion of the Board, coutrary to petitioner's 
contentions, also appears. 

In its petition for redetermmation petinoner as~rts that its returns for the-e 
years, as respects these commissions, erroneously assume that the coiumissious 
accrued at the tuue of the making of the loan. -. ; whereas peiitiouer contends that 
the income or profit did not accrue at that tuue, but only if and ivhen the loan 
was either repaid, or the notes sold at a price showirg a gain over what peti- 
tioner paid out thereon; and petitioner insists that they should be treated as 
bank or trade discounts, as to which it has been held that no income was derived 
until collected or accrued. (Appeal of Ckataani ck Pheniz 1atio&ial Bank, 
1 B, T. A. , 400; Appeal of Tke Bank of Hartsuiile, 1 B. T. A. , 920. ) 

iVe are of opinion that the Board very properly distingui. hed the facts here 
from cases where notes and securities are purcha;ed at a discount, or such 
where banks discounted the interest in advance. In the instant case petitioner 
was acting in the two capacities of lender of the money aiid of loan brol-er. 
It charged its commission for the service of procuring the loan, aud this was 
earned at the time the loan transaction v. as closed. Had the borrov. er received 
the full amount of the loan, and then paid the couuuission, or had it paid the 
commission independently of the loan, there could be no question but that it 
constituted income at that time, taxable as of that tuue even if on a cash basis. 

If instead of paying cash the borrower gave his note for the coiumissiou, 
which was accepted and regarded as good, it would represent an earning then 
accrued and then taxable, if on the accrual basis. The note which petitiouer 
took on making the loan represeuted not only the amount advanced the borrower, 
but also the amouut of petitioner's commissiou. . This, as well as the advance, 
was secured to be paid by the mortgage given, aud drew interest from the date 
of the notes, and we can see no escape from the conclusion that it represented 
an accrued profit or income responding to every test for determining whether 
it is then taxable, where books are kept aud tax returns made on the accrual 
basis. 

Blair, Commissioner, v. Etrst Trust and Savings Bank of Iliami (39 F. (2d), 
402) is clearly distinguishable by the there recited fact that "respondent keeps 
its books and makes its returns on the cash basis. " And, further, as stated by 
the Board of Tax Appeals in passiug ou that case, the taxpaver's books treated 
the commission as unearned until such titue as the notes were paid or sold. 
(11 B. T. A. , 1034. ) 

The reported opinion of the Board of Tax Appeals. as well as its conclusion 
and order, has our approval, and its order is accordingly affirmed. 

SECTION 213 (b) . — GROSS INCO'. IIE DEFINED: 
EXCLI. SIONS. 

ARTnxE i2: Proceeds of insurance — Compensation- 
War pensions. 

REVEXUK ACT OF 1921 ARD PRIOR REVErvUE ACTS. 

Annuity in lieu of widow's dower. (See G. C. M. 865'. page 211. ) 

ARTIOLE 72: Proceeds of insurance — Compensa- 
tion — '9'ar pensions. 

REVENUE ACT OF 1921. 

IX — M — 4888 
G. C. M. 8689 

A wife, in accepting the provision made for her under the terms 
of her husband'9 will, gives up no right in and to the pcrsoualtv, 
under tlie laiv of the State of Xew York as it exi;ted in 1022. the 
year the husbaud died. Consequently, to that extent she is not a 
purchaser of the provision iuade for her under the will. Where she 
accepts the provision of the will and relinquishes her do~er right in 
and tn realty situ;ited iu Outario, Canarla. she is to that extent a 
purchaser as of the time of her husband's death. 
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An opinion is requested relative to the extent to which B, widow 
of the decedent, A, can be regarded as a purchaser of the provision 
made for her under the terms of A's will. 

A, a resident of the city of R, New York, died testate, on July —, 
1922~. In his will he made, inter alia, the following provision for 
his wife: 

Eleventh: It is further my will and I hereby direct that after the payment 
of the legacies hereinbefore specified and also after my said executors shall have 
set aside the sum of z dollars as herein specified, in trust for the lives of my 
two children, all the rest, residue and remainder of my estate, of every name and 
nature, I hereby direct my executors, or the survivor of them, to divide into 
four equal parts and to dispose of the same as follows: 

(2) The other one-half part of my said residuary estate I give, devise and 
bequeath to my executors, in trust, to invest and reinvest the same in first-class, 
interest-bearing securities as hereinafter specified, and to pay over the interest 
and income thereof to my wife, B, as long as she may live. 

And it is further my will and I hereby direct my said trustees that in case 
my rvife shall so desire, she shall have the right and privilege of talring and 
appropriating to her own use so much of the principal of said sum as she may 
wish, in addition to the interest and income thereof, my intention being that my 
wife shall be the sole judge as to whether the interest and income of said part 
is suificient for her needs, and in case she finds that said income is not sufilcient, 
she shall have the right to use so much of the principal of said fund as she may 
desire, and only the residue of the principal of said fund so remaining at her 
death shall be disposed of as herein next provided. 

t3) I hereby give to my said wife, and expressly invest her with power 
and authority to dispose of one-half of the balance of said fund so invested in 
trust for her by her last will and testament in such manner as to her may seem 
best; and the other one-half of the balance of said trust fund I hereby give, 
devise and bequeath to my legal heirs and assigns forever. 

Thirteenth: The provisions that I have made in this my last wiH and testa- 
ment for and on behalf of my said wife are in lieu of dower and all dower 
rights. 

The decedent left personalty but no real property in the State of 
New York. The only realty of which he died seized was located in 
Ontario, Canada. 

Section 190 of the real property law of New York, in force at the 
time of the decedent's death, reads as follows: 

A widow shall be endowed of the third part of all the lands whereof her 
husband was seized of an estate of inheritance, at any time during the raarriage. 

Section 15 of the decedent estate law of New York, in force at the 
time of the death of the decedent, reads as follows: 

Every male person of the age of 18 years or upwards, and every female of 
the age of M years or upwards, of sound mind and memory, and no others, may 
give aud bequeath his or her personal estate, by will in writing. 

The law in the State of New York, at the time of the decedent's 
death, was that a man, being of sound and disposing mind, not moved 

by undue infiuence and not under restraint, might, if he observed the 
formalities of the law governing the execution of a last will and testa- 
ment, clispose of his property as he desired. (See geyser v. 3Iorrz8, 
97 N. Y. S. , 181. ) The only exception was as to dower, and that 
dower was confined to such land as the husband was seized of during 
marriage. It is noted that the law of New York has since been 

changed in this respect. (See Laws of New York, 1929, ch. 229, 
sec. 4. ) This change is effective, however, only with respect to 
deaths occurring after August 81, 1930, and wills executed after 
that date. It follows that under the law of the State of New York, 
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if the decedent had chosen to bequeath his personalty to others than 
his wife, she would have had no statutory right to take personalty 
against the will, there being then no statutory provision in New York 
which gave her an interest in his estate except a dower interest in 
land. Consequently in accepting the provision made for her under 
the terms of the wIlf, she gave up no right in and to the personalty 
under the laws of New York, and to that extent she was not a pur- 
chaser of the provision made for her under the will. 

But the decedent, at the time of his death, was seized of land in 
Ontario. 

The right of a widow to dower is determined by the law of the 
State in which the land is situated, regardless of the domicile of 
the parties and the place of marriage. (See Thompson on Real 
Property, 1924, volume 1, section 808; Roessle v. Boesste, 148 N. Y. 
S. , 659; In re Hays, 181 Fed. , 674; Thomas v. Woods, 178 Fed. , 
585. ) 

In order to determine whether the widow was entitlecl to dower 
in the Ontario land due consideration must be given to the statutes 
and the decisions o) the courts of Ontario. Section 1, of the dower 
act of Ontario, chapter 100, reads as follows: 

A widow, on the death of her husband, may tarry in his chief house for 
40 days after his death, within which time her dower shall be assigned her, 
if it has not been assigned her before, and in the meantime she shall have 
her reasonable maintenance; and for her dower shall be assigned to her the 
third part of all the lands of her husband, whereof he was seized at any 
time during coverture, except such thereof as he was so seized of in trust 
for another. (Revised Statutes of Ontario, 1927, chapter 100, section 1. ) 

The courts of Ontario have decided that the widow must elect 
between dower and a devise to her under the will, especially where, 
as in the instant case, provision is made for the widow expressly 
in lieu of dower. (See Eerr v. Lesshvutn, 8 Gr. 485; Becker v. 
Hammond, 12 Gr. , 485; 8teu'iert v, Hunter, 2 kh. Cham. , 886; 
Lapp v. Lapp, 19 Gr. , 608; Lee v. 3fcEvn/ey, 18 Gr. , 527; iVcGregor 
v. tVcGregor, 20 Gr. , 450. ) 

In the instant case the widow accepted the provision of the will 
and relinquished her dower right in and to the realty in Ontario. 
To the extent of the value of that dower right as of the time of the 
husband's death, the widow was a purchaser of the provision made 
for her under the will; this in accordance with the decisions in the 
cases of Warner v. Wa&h (15 Fed. (2d), 867, T. D. 4257, C. B. 
VIII — 1, 245), U. 8. v. Bolster (26 Fed. (2d), 760, T. D. 4258, C. B. 
VIII — 1, 247), A@en v. Brendeis (29 Fed. (2d), 868, T. D. 4256, 
C. B. VIII — 1, 248), and with I. T. 2480 (C. B. VIII-2, 141) . 

C. M. CHAREsT, 
6'enera t Counse/, Bureau o f Internal Revenue. 

SECTION 214(a) 8. — DEDUCTIONS ALLOWED: 
TA. XES. 

ARTIGLE 181: Taxes. IX — 88 — 4781 
G. C. ill, 6616 

REVENUE ACT OV 192L 

phs Massachusetts corporation excise tax accrues on April 1. 
yhe excise tax assessed as of April 1, 1921, against the M Com- 
pany, which is on an accrual-fiscal year basis, its fiscal year ending 
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March 31, accrued within the taxpayer's fiscal year ended March 81, 
1922, and constituted a proper deduction for that year. The excise 
tax assessed as of April 1, 1922, had not accrued on March 31, 1922, 
and therefore may not be deducted in the return for the fiscal year 
ended on that date. (As to the change in the Massachusetts law, 
see chapter 258, Acts and Resolves of Massachusetts, 1927, approved 
April 15, 1927, eftective January 1, 1928. ) 

An opinion is requested as to the accrual date of the Massachusetts 
corporation excise tax. 

The statute imposing the tax is found in chapter 63 of the Gen- 
eral Laws of Massachusetts, 1991. The law was adopted in 1919 and 
certain amendments were made in 1920. Pertinent provisions are as 
follows: 

DOMESTIC CORPORATIONS. 

SEc. 32. if xcept as otherwise provided in sections 33 and 84, every domestic 
business corporation shall pay annually, with respect to the carrying on or doing 
of business by it, an excise equal to the sum of the following, provided that 
every such cnrporation shall pay annually a total excise not less in amount 
than one-twentieth of 1 per cent of the fair cash value of all the shares consti- 
tuting its capital stock on the 1st day of April, when the return called for by 
section 85 is due: 

(1) An amount equal to $5 per thousand upon the value of its corporate 
excess. 

(2) An anIount equal to 2'/ per cent of that part of its net income, as defined 
in this chapter, which is derived from business carried on within the Common- 
wealth. 

SEc, 35. Every domestic business corporation shall, within the first 10 days 
of April, make a return as of April 1stI sworn to by its treasurer or assistant 
treasurer, or in their absence or incapacity by any other principal officer, in 
such form as the commissioner prescribes, giving (a) a copy of such parts as 
he may designate of the Federal return or returns for the year on the income 
of which the tax is to be assessed, which it has made singly or with one or more 
other corporations, (lf) such other data as he requires to determine the propor- 
tion of net income deI"ived from business carried on within the Commonwealth, 
(c) such information as he requires for the determination of the corporate 
excess. Avhenever the time for filing its Federal return has been extended, the 
commissioner may extend the time for filing such return. 

Ifl If! 

ASSESSMENT AND COLLECTION. 

Szc. 44. The commissioner shall determine, from the returns required by 
this chapter and from any other available information, the net income derived 
from business carried on within the Commonwealth and the corporate excess 
of every domestic business corporation, and the net income derived from busi- 
ness carried on within the Commonwealth of, and the corporate excess em- 
ployed within the Commonwealth by, every foreign corporation, and shall assess 
thereon the tax provided for in this chapter. Except as otherwise provided in 
this chapter, the part of said tax which is based upon the value of the corporate 
excess, or corporate excess employed within the Commonwealth, shall be 
assessed and collected in the same manner and with the same powers as pro- 
vided in this chapter for the taxation of corporate franchises, and shall be 
subject to the other administrative provisions thereof. . He shall not determine 
the income of any such corporation, which has filed a return within the time 
prescribed by law, to be in excess of the income shown by such return, without 
notifying the corporation and giving it an opportunity to explain the apparent 
incorrectness of thc return. For the purpose of verifying any such return, the 
commissioner may, within two years after September 1 of the year in which 
such return divas due, examine personally or by deputy or agent the books and 
papers of the corporation, which shall be open to such oificer for verification. 

SEc. 70. The sale or transfer, otherwise than in the ordinary course of trade 
and in the regul, . r and usual prosecution of the corporation's business, of any 
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or the whole of the assets of a domestic business corporation shall be 
udulent and void as against the Commonwealth, unlax . . uch corporation 

shall, at least five days before the sale or transfer, notify the commissioner of 
the proposed sale or transfer and of the price, terms and conditions thereof, 
and of the character and location of said assets. 'Whenever such a corporation 
shall make such a sale or transfer, the tax imposed by this chapter shall 
become due and payable at the time when the commissioner is so notified, or, 
if he ls not so notified, at the time when he should have been notified. 

This section shall not apply to sales by receivers, assignee= under a voluntary 
assignment for the benefit of creditors, trustees in bankruptcy, or public oiiicers 
acting under Judicial process. 

"Corporate excess" is defined by section 30, subsection 8, as the 
fair cash value of all the shares constituting the capital stock of the 
corporation on the 1st day of April, less certain specified deductions. 
s Net income" and "taxable year" are defined by section 30, subsec- 
tions 5 and 6, ss follows: 

5. "Net income, " except as otherwise provided in sections 84 and 89, the net 
1ncome for the taxable year as required to be returned by the corporation to the 
Federal Government under the Federal Revenue Act of 1918 and, in the case of 
a domestic business corporation, such interest and dividends, not so required to 
be returned as net income, as would be taxable if received by an inhabitant of 
this Commonwealth; less, both in the case of a domestic business corporation 
and of a foreign corporation, interest, so required to be returned, which is 
received upon bonds, notes and certificates of indebtedness of the United States. 

6. "Taxable year, " the fiscal or calendar year for which the corporation 
was required to make its last return to the Federal Government due prior to 
kpril 1 of the year in which the tax 1s to be assessed, or, if such return was for 
a fractional period, a full year, including and ending with such fractional 
period. 

Section 48 provides that the tax is payable in October. 
The Massachusetts courts have definitely decided that the tax is 

an excise tax and not a tax on property or income. A. recent case is 
3facallen Co. v. Commonwealth (163 X. E. , 75). decided September 
28, 1928. It appears that the statute was amended in 1925 to include 
in net income interest on Government bonds, farm loan bonds. and 
bonds or notes of counties and municipalities. The constitutionality 
of the statute, in so far as it included interest from Government 
securities in net income, was attacked. The court, in upholding the 
constitutionality of the statute, cited a long line of cases and said that 
"the tax here attacl-ed is a pure excise as distinguished from a prop- 
erty tax. It is declared by G. L. , chapter 63, section 32, to be an 
'excise ' ' with respect to the carrying on or doing of business ' by the 
corporation. ~ * ~ It is not a tax on property and net income. " 
In discussing the e8ect of including Liberty bond interest, etc. , in the 
"net income" the court said: 

It is plain and is conceded by the Connnonwealth that these provisions of the 
law were followed in computing the excise. It is equallv plain that the excise 
was larger than it would have been if the income from the tax exempt securi- 
ties had not been added to other items in making up the factor of "net income. " 
This income, however, was not ta~ed; it simply was employed in connection 
with other factors in ascertaining the measure for computing the excise "with 
respect to the carrying on or doing of business" by the petitioner. 

aw hile this decision has been reversed by the United States Su- 
preme Court on the ground that the statute indirectly imposed a tax 
on the income of Government and tax-exempt municipal securities 
(see . llaeallen Co. v. Commonwealth of . liassaekusetts, 279 U. S. , 
620, 49 S. Ct. , 432). it is not believed that the reversal aifects the 
position taken by the Massachusetts court= that the tax is a sin~le 
excise. 



The only Massachusetts case found which discusses the period cov- 
ered by the tax is Springdale J? inishing Co. v. Commovtkcealtk (242 
Ma ss 

z 
37 

k 
1 86 X E 

z 
250 ) . The f acts were stipulated, f rom which 

it appears that a tax was assessed on the petitioner as of April 1 
1920, and paid. On July 29, 1920, the petitioner disposed of all o) 
its assets and business, and thereafter the commissioner of corpora- 
tions and taxation assessed a tax as of a date five days before such 
sale, based upon the petitioner's net income from January 1, 1920, 
to the date of sale. The court said: 

This is a petition under G. L. , chapter 63, section 77, for the abatement of a 
tax alleged to have been exacted illegally. The petition'er, a corporation organ 
ized under the laws of this Cozmznonwealth, confessedly was carrying on bust 
ness within this Commonzvealth up to July 29, 1920. On that date it conveyed 
all its assets an?l business to a Delaware corporat''on. No notice of this sale 
was given to the tax commissioner or any other oificer of the Commonwealth 
before November 16, 1920. On Septeniber 21, 1920, at a stockholders' meeting 
held in M;zssachusctts, the dissolution of ihe petitioner as a corporation was 
authorized. On November 12, 1920, petition fo'r dissolution was filed and de 
cree granting same was entered on March 10, 1921. The fiscal year of the peti- 
tioner was coterminous with the calendar year. The last return of net income 
rendered by the petitioner to the Federal Government next prior to April 1, 
1920, covered the period fronz January 1, 1919, to December 31, 1919, both in- 
clusive. The tax here in issue was in truth measured in respect of income 
for the period January 1, 1920, to July 29, 1920, both inclusive, under St. 1919, 
chapte'r 355, as amended by St. 1920, chapter 549, now G. L. , chapter 63. 

The tax is an excise and not a property tax. It is so declared in section 2 
of said chapter 855. There is no reason to doubt the accuracy of the name 
given to it by the General Court. (S, S. TVhite Co. v. Commonkcealth; 212 Mass. , 
35, 43, 98 N. E. , 1056, Ann. Cas. 1913C, 805. ) It is in substance as well as in 
name an excise. It is imposed upon every domestic corporation "with respect 
to tbe carrying on or doing business by it. " Said chapter 355 follows both in 
form and substance the system of raising revenue for the support of govern- 
ment from domestic corporations by excise rather than by property tax, which 
lcng has been established in this Conrmonwealtb. (Eaton„Crane zt Pike Co. 
v. Comznonkcealth, 237 Mass. , 523, 527, 130 N. E. , 99; Farr Alpaca Co. v. Ccm- 
knonzcealth„212 Mass. , 156, 98 N. E. , 1078, and cases there collected; Beltou?s 
Falls Pozcer Co. v. Coknmokzweatth, 222 Mass. , 51, 109 N. E. , 891, Ann. Cas. 
1916C, 834. ) 

This tax is a single eacise measured by the sum of a percentage on its cor- 
porate excess added to a percentage on its net income as those terms are defined 
in the act. Section 2. Although both property and income are used as a basis 
for its calculation, the tax is nevertheless an evctse on the comkno@ity of eaer- 
cts?ng the corporate franchise and not a tas? on property or on income. The 
tax bere assailed was levied in respect to the doing of business during the 
calendar year beginning on January 1, 1920. This is the plain et'feet of said 
chapter 355. That act was approved on July 24, 1919. By section 33 it went 
into effect on January 1, 1920. The first return, u???der the act zoas required to 
be filed by the corporation during the first 10 days of Apkn/, 1920, as of the 1st 
day of that Aprib Section $. The items of that return include?t the corporate 
es?cess as of that 1st day of April and, the "net income for the tas?able 
year as reqzrlred to be reported by the corporation in its last poor return 
to the Federal Government. " That "last prior return" zcas an?t of necessity 
knust have been, for the calenda~ year 1919. The net eacise tav, being that here 
in questiokz, zcas levied zn, respect to the &icing of business Ch?ring the calendar 
year beginning zcith January 1, 1920. This part of the excise is levied for a 
period of time tba. t is past and not for a period in the future. The effect of 
the statute was to impose an excise for the commodity of carrying on business 
by a domestic corporation for a less period than one year, in cases where such 
business v as not ca'rried on i' or an entire year. That this was the purpose of 
the General Court is manifest from the present phrase of the law in G. L. , 
chapter 63, section 80, subsection 6. For many years the corporate excise tax 
was levied upon domestic coiporations with respect to their corporate excess on 
a day certain. (3fartin L. Hall Co. v. Comknonzcealth, 215 Mass. , 326, 102 N. E. , 
364. ) If there was no corporate excess on that date for any reason, no excise 
was due even though the commodity of carrying on business bad been exercised 
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during a considerable fraction of the preceding tax year. (Commonc&walth v. 
Lancaster 8m(ngs Bank, 123 Mass. , 493. ) 

The income period established by said chapter 855 is not coincident with the 
assessment day respecting the corporate excess. But that does not affect the 
validity of the excise. Income naturally imports duration of time for its meas- 
urement and property a single date for its ascertainment. (Iilmbull v. Cotti&~p, 
229 Mass. , 541, 118 X. E, , 866, L. R. A. 1918C, 1189. ) 

Consideration of the history of the corporate excise tax law does not affect 
this conclusion. It does not lead to double taxation for the same period, It 
is simply the establishment of a new and different standard for measuring the 
excise, which looks in part to a period that is past and not alone to the corporate 
excess on a given date. 

The petitioner enjoyed the commodity of carrying on business as usual until 
July 29, 1920. The holding of a stockholders' meeting in September, 1920, also 
was an act of carrying on business. These corporate activities are legally sub- 
ject to an excise. (Old Dom(a(on Co. v. Commonwealth. , 237 Mass. , 269, 129 
N. E. , 613. ) It is not necessary to determine whether the petitioner was subject 
to the tax until dissolved. 

The present excise rightly was levied as of July 24, 1920. It was provided 
by St. 1910, chapter 187, section 1, as amended by St. 1919, chapter 349, section 
19, now G. L. , chapter 63, section 76, that- 

The petitioner became subject to the terms of this section because it sold and 
transferred all its assets and business on July 29, 1920, without notice to the 
tax commissioner. This section applies to an excise tax already laid although 
not due. But it applies equally to any excise tax not assessed but which rightly 
may be levied for any period ending with such sale, although the normal time 
for such levy has not yet arrived. Violation of this section accelerates the 
time for assessment as well as for collection. Since by the terms of this section 
the excise became due five days before the sale, namely, on July 24, 1920, interest 
was recoverable from that date. [Italics supplied. ] 

While the language used by the court does not leave the question 
of the period covered by the tax in case of a corporation which con- 
tinues in business entirely free from doubt, the conclusions to be 
drawn from the decision are (1) that the tax is a single excise meas- 
ured by the sum of a percentage on its corporate excess on April 1 
and a percentage on its net income for the "taxable year" preceding 
April 1; (2) that the tax is an excise on "the commodity of exer- 
cising the corporate franchise" for the "taxable year, " that is, the 
fisca year or calendar year for which the corporation was required 
to make its last return to the Federal Government, due prior to April 
1 of the year in which the tax is to be assessed, or, if such return was 
for a fractional period, a full year including and ending with such 
period. This last conclusion seems to be well supported by the third 
paragraph of the opinion quoted above. 

It follows that the tax accrues on April 1. Not until that date 
have all the events occurred (determination of net income for the 
taxable year and determination of the corporate excess) which fix 
the amount of the tax and determine the liability of the corporation 
to pay it. (Cunited States v. Anderson, 269 U. S. , 422 (T. D. 3839, 
C. B. V — 1, 179). ) If the corporation discontinues business, the 
accrual of the last tax which the corporation will be called upon to 
pay is governed by section 76. The accrual date is accelerated by 
the sale or transfer of the corporation's assets. 

Fixing April 1 as the accrual date of the tax should result in few 
administrative di(Viculties. That date is consistent with the illassa- 
chusetts decisions dealing with the nature of the tax and the period 
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covered by it, as well as Federal court decisions and the rulings of 
the Bureau. 

In the case of the M Company here under consideration it appears 
that the taxpayer has adopted the accrual method of accounting and 
files its returns on a fiscal-year basis, its fiscal year ending March 31. 
The taxpayer contends that it is entitled to a deduction for taxes 
in its income tax return for the fiiscal year ended March 31, 1922, of 
both the excise tax paid on the basis of the assessment as of April 1, 
1921, and the excise tax paid on the basis of the assessment as of 
April 1, 1922. This contention is untenable. The excise tax assessed 
as of A~pril 1, 1921, accrued within the taxpayer's fiscal year ended 
March 81, 1922, and constituted a proper deduction for that year. 
The excise tax assessed as of April 1, 1922, had not accrued on March 
81, 1922, and therefore may not be deducted in the return for the 
fiscal year ended on that date. 

The accrual of Massachusetts corporation excise taxes for the year 
1928 and subsequent years is governed by chapter 258, Acts and Re- 
solves of Massachusetts, 1927, approved April 15, 1927, e8ective 
January 1, 1928. 

C. M. CIIAREST, 
General Counsel, Bureau o j Internal Beeenue. 

SKCTION 214(a) 4, 5, AND 6. — DKMTCTIONS 
ALLOWED: LOSSES. 

ARTIUM 142: Voluntary removal of buildings. IX — 28 — 4693 
Ct. D. 197 

INCOME TAX — REVENUE ACT OF 191S — DECISION OF COURT. 

1. DEDUGTIoN — Loss — DEMOLITIGN oF BUILDINGs. 
Where a taxpayer purchases improved real estate and four 

months later razes the buildings as a condition precedent to 
securing a long-term lease which contains an obligation on the part 
of the lessee to pay the stipulated rentals and to erect at its own 
expense a new building in place of the buildings destroyed, the 
taxpayer sustains no loss in the destruction of the buildings de- 
ductible under section 284(a)4 of the Revenue Act of 1918. 
2. DECISION AFFISEIED. 

The decision of the Board of Tax Appeals (16 B. T. A. , 749) 
aiiirmed. 

UNITED 8TATEs CIRcUIT CDUET 0F APPEALS FGB TIIE SEcoND CIRcUIT, 

Anahma Realty Corporation v. Commissioner of 1nternal Reoenae. 
Appeal from an order of the Board of Tax Appeals. 

Before MANTON, LEARNED HAND, and CIIAsE, Circuit Judges. 

[May 5, 1980. ] 
OPINION. 

The Anahma Realty Corporation petitions to review an order redetermining 
income and excess protlts taxes. Order atlirmed. 

MANTGN, Circuit Judge: The apla ! hint, a New York corporation, files this 
appeal from an order of redetermination of its income and excess profits taxes 
for the year 1920, by the Board of Tax Appeals, entered May 81, 1929. 
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In 1918, the principal stockholder of the appellant acquired five lots of land 
with buildings thereon in xe&r York &'ity, und on one «I these the building 
was iminediately removed and replaced &&ith a moderu building at a co t of 
$115, 000. The other buildings mere altered and rented for comruercial uses. 
He allocated part of the purchase price of these properties to buildiugs and, 
except in the case of the building constructed by him and on &vhich he had 
actual cost figures, appraised the value:. In his income tax returns for 1914 
and 1915 he claimed a depreciation of 25 per cent per year on the cost figures, 
and this was disallowed, but depreciation on his cost figures at the rate of 
2Q per cent per year mas allowed. The depreciation thus fired by the Coin- 
missioner resulted in a depreciated cost for the buildings as of January, 1920, 
of $250, 099. 80; the cost of the lots on which they were located was 3", 795, - 
964. 78, a total of $8, 046, 064. 08. 

On January 80, 1920, tliis stockholder conveyed to the appellant the prop- 
erty referred to for a consideration of $8, 046, 064. 08, the valuations being stated 
on the basis of the cost of the buildings to him, less depreciation as allowed 
by the Commissioner, and the value of the land as stated. A. consideration 
was paid to this stockholder by the assumption by appellant of a mortgage of 
$2, 265, 000 then encumbering the property and the payment of the balance in 
cash. 

Xt the time of the conveyance, the buildings on the property were under lease 
to various tenants, and appellant continued to lease them to such tenants and 
realized income therefrom until 16ay, 1920, when it leased these properties 
to the Heckscher Building Corporation for a term of 21 years, rene&ruble for 
an additional 21 years at the option of either party, aud, at the option of the 
lessee, for a third term of 21 years. St the same time there was a building and 
loan agreement executed mith the corporation whereby it mas agreed that th' 
buildings on the property be destroyed and there be erected thereon a 24-story 
oifice building, and the appellant agreed to loan the lessee a sum not to exceed 
$3, 250, 000. It mas agreed that the lessee mas entitled to salvage from the old 
buildings. The annual rent mas $250, 000 for the first seven rear . $275, 000 for 
the next seven years, and $200, 000 for the last sercn rears. In the erent of 
renewal, the annual net rent for the building mas $260, 000; for the ground, 
$800, 000; or such other sum as might be fixed by arbitration. The buildings 
mere demolished in June and July, 1920, and a new buildin erected thereon. 
The buildings when demolished mere asse. sed by the city of Xc&r York, for the 
purpose of taxation, at $204, 000, In 1920, the petitioner mrote off us a lo . . on 
its books $250, 099. 80, the value of the demolished buildings, and claimed . & de- 
duction in its income and profits tax return. The Board sustained the Coiu- 
missioner in disallowing it. 

The Revenue Act of 1918 (ch. 18, sec. 234(a)4, 40 Stat. , 1077) allows a 
deduction for loss sustained during the taxable year and not compensated for 
by insurance or othermise; and section 215(b) provides that in computin" n-. t 
income no deduction shall in any case be allomed in respect of any amount pa&&i 
out for new buildings or for permanent improvements or betterments made to 
increase the value of any property or estate. The Treasury Department, in 
Regulations 45, provided in the case of voluntary removal of buildin - that 
"when a taxpayer buys real estate upon which is located a building wliich he 
proceeds to raze mith a viem to erecting thereon another building, it will be 
considered that the taxpayer has sustained nn deductible loss by reason of the 
demolition of an old building and no deductible expense on account of the cost 
of. such removal, the value of the real estate, exclusive of old improvements, 
being presumably equal to the purchase price of the laud and buildings plus the 
cost of removing the useless building. " The buildings mere demolished as part 
of the plan to erect a new building on the entire plot. The long-teriu lease of the 
land, with the rentals as stated, mas a valuable asset to take the place of the 
demolished buildings. Tlie conveyance for a term of rears to the lessee had for 
one of its prime purposes the razing of the building and the erection of a nem 
and valuable building on the land. 

Regulations 45. as quoted, has been a Treasury re ulation un&ler the Rcrelllle 
of 192] (Reg. 62, ai'1'. 142), 1924 (Re . 65. art. 142), and 1926 (Reg. 69, 

art, 142). It is not in confiict with express statutory provision and has tli 
force and effec of lam. (Jla& ala»d Casualty Co. v, United States (1919). 251. 
TJ. 8„342. ) In Liberttt Baki»g Co. r. Het»er (1930) (37 Fed. (2d), 703, This&i 
Circuit [Ct. D. 104, C. B. IX — 1, 231]), a similar question mns preseuted. 
There property purchased had buildin s thereon, mliich mere deinolishe, l to 
make m&iy for ne&v buildings. and the court held that Regulations 45, wllicili 
it found lcg:&lly proinulgate&1, sustained the position of tlie Commissiouer in 



$214(a) 7, Art. 151. ] 342 

declining to permit a deductible loss because of the demolition of the old 
building. 

Under the provisions of the lease, appellant's lessee, at its own expense, was 
obliged to replace the buildings demolished with a new office building, whtch 
became the property of the appellant at the end of the term. While section 
284(a) of the Revenue Act of 1918 permits the deduction of losses sustained 
during the taxable years, the appellant did not sustain a loss. (Pelican Bay 
1;@rober Co. v. Blair (1929), 81 X'ed. (2d), 15. ) The removal of the buildings 
was a part of the cost of acquiring the lease and with it came the obligation of 
the tenant to pay the rent. The cost of acquiring an asset can uot be regarded 
as deductible as a loss or business expense for the year in which it is paid or 
incurred. Moreover, section 215(b) of the Revenue Act of 1918 provides that 
there may be no deduction for any amount paid out for new buildings or for 
permanent improvements or betterments to increase the value of any property 
or estate, and as the asset acquired was a long-term lease, which provided an 
obligation to pay stipulated rentals and erect a new building in place of the 
building demolished, there may be no deduction allowed. There was neces- 
sarily contained in the lease permission on the part of the appellant to permit 
the lessee to destroy the old buildings. The acquisition of something from 
which income will be derived in the future has a value in money's worth in 
the same sense as something which will produce income in praesenti; there was 
a compensating value for the loss of the buildings which must be recognized as 
having money's worth. There was a substitution of assets rather than a loss 
sustained in the destruction of the buildings. 

Order affirmed. 

SECTION 214(a) 7. — DEDUCTIONS ALLOWED: 
BAD DEBTS. 

ARTIGLE 151: Bad debts. IX — 46-4836 
Ct. D. 947 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1. DEDUc'rICN — DEBTs REcovERABLE IN PABT — SUIT — JURIsDIOTICN- 
COMMISSIONER S DISCRETION. 

The circuit court of appeals has jurisdiction to review on appeal 
the action of the Commissioner and the Board of Tax Appeals in 
disallowing a cleduction under section 214(a) 7 of the Revenue Act 
of' 1921 for a portion oi' a debt "recoverable only in part. " The 
discretion given the Commissioner under that paragraph to allow 
a debt to be charged off in part when satisfied that it is recoverable 
only in part should not be interfered with by the courts unless 
plainly arbitrary or unreasonable. 

2. DEDUCTION — BAD DEBT — DEBTOR S OBLIQATION SECURED. 
Where a taxpayer advances collateral in order to protect the 

account of a borrower with his brokers and later purchases the 
stock which the securities had been deposited to cover on margin, 
leaving the borrower indebted to the taxpayer as the result of the 
transaction, and the taxpayer takes the borrower's obligation to 
pay the debt within a year under an agreement that the borrower 
would also pay monthly the interest and carrying charges on the 
stock and would pay any loss on the stock if it was sold within a 
year at less than the purchase price per share, the insolvency of 
the borrower in the taxable year does not effect a loss on his 
indebtedness deductible from gross income under section 214(a)4 
or section 214(a)7 of the Revenue Act of 1921 vvhere it is not 
shown whether the borrower kept up his payments under his 
contract or whether any of the stock was sold Ivithin the taxable 
year and where it does not appear that the stock Ivas not sold 
within a year from the date of the agreement for an amount 
sufQcient to satisfy the indebtedness claimed as a loss. 
8. DECISION AFFIRMED. 

The decision of the Board of Tax Appeals (14 B. T. A. , 1405) 
affirmed. 
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IIF&ITRO STATRs CIROIIIT CouRT oF APPKALsq SIXTII CIRCUIT. No. 5502. 
Eru&nfo Bfr&FneIhun, peLLtioner, v. CommLasioner of InternaL Revenue. re«pondent. 

Petition to review an order or the United States Board of Tax Appeals. 

[June 27, 1980. ] 
MooRM&iv, Circuit Judge: This is a petition to review an order of redetermi- 

nation entered by the Board of Tax Appeals assessing a deficiency in income taxes against the petitioner for the year 1921 in the amount of $01, 744. 19. 
The assessment was based upon disallowances of losses claimed to have been 
sustained on loans to Clarence E. Earle and to the Jeffery-Dei&Vitt Co. 

The Earle loan arose in this way: In 1920 Earle was carrying an account 
with a brokerage firm on the margin. Among the stocks which he had pur- 
chased was stock of the Owens Bottle Co. Earle borrowed securities from 
petitioner of the approximate value of $125, 000 for the purpose of depositing 
them as additional security on his loans. Petitioner arranged with the brokers 
to have the account placed in his name so that the securities would not be- 
come liable i' or stock transactions other than the one involving the Oivens 
Bottle Co. stock. This stock continued to fall, and the brokers, insisting upon additional margin, threatened to close out the account if further security was 
not furnished. The petitioner, desiring to save the securities he had loaned to 
Earle, purchased the Bottle company stock outright at the prevailing market 

rice of $27 a share, and paid the brokers, in addition, about $98, 000, the 
alance due on the account in which that stock was carried. Earle agreed 

to repay this $98, 000 to petitioner within a year with interest, to pay at the 
end of each month carrying charges on the stock, and to pay any loss that 
petitioner might sustain from a further decline in the price of it. It was 
agreed that Earle should have the right to purchase within one year, at $4, "&. 57 
a share, any and all of the stock that petitioner in the meantime had not sold, 
and that if any of it was sold within the year at a price above $27 a sliare, 
he should have credit upon his indebtedness for the difference between that 
price and the price at which it was sold. 

Earle became insolvent in the latter part of 1921. The record does not 
show whether he kept up his payments under his contract with petitioner, or 
whether any of the stock was sold within the year for which the loss is 
claimed. Nor does anything appear to indicate that the stock ivas not sold 
within a year from the date of the agreement i' or an amount sufficient to 
satisfy the indebtedness of $98, 000 claimed as a loss. 

The transaction was similar in its nature to those involved in Setberlinp v. 
Commissioner (88 Fed. (2d), 810 (8 C. C. A. ) ). XVe decided in that case that if 
there were losses they did not come within subsection 4 of se&:ted&i&i 214(a) of 
the Act of 1918, because they were not incurred in trade or business, and, fur- 
ther, that the deductions claimed were not allowable under subsection 7, sec- 
tion 214(a), of the Act, because the collateral stock was not sold and losses 
were not sustained within the taxable year. The reasons given for that deci- 
sion are controlling here. By paying for the Bottle company stocl-, settling tlie 
account in which it was carried, and taking 1&arle's obligation for the excess 
over the market price so paid under an agreement that he would pay the in- 
terest and carrying charges thereon at the end of each month, ivould pay any 
loss on the stock if it was sold at less than $27 a share within a year, and 
should have the right to pay for it at $45. 57 a share at iny time ivithin a year, 
or if any part of it was sold sboulcl be credited upon his indebtedness ivith the 
amoilnt for which it was sold in excess of $27 a share, the petitioner put him- 
self for all legal purposes in the shoes of the broker. He became the creditor 
of Earle in the place of the broker, holding the Bottle company stock as security 
just as the broker had done. Eience the insolvency of Earle occurring during 
the year could not efi'ect a loss on the inelebtedness, so long as there remained 
the right oi' recourse upon the Bottle companv stock. Nothing, as ive have said, 
appears in the record to show that it was sold within the year or that taking 
into account its value as a security there ivas a definite or final determination 
that any part of the debt was Ivorthless. Obviously there w;is no ascertained 
loss. 

The other claim of loss is based upon a note of the Jeffery-Delyltt C&c It is 
insisted that this note became worthless in part during the taxable year and 
that the Commissioner should have allowed a deduction th&refor under sub- 
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section 7, section 214(a), of the Act of 1918. That provision of the Act confers 
a right to a deduction where a debt has been ascertained to be worthless during 
the taxable yea. r and is charged off the books. It also authorizes the Commis- 
sioner to allow a deduction when he is satisfied that the debt is "recoverable 
only in part. " It is contended by the Government upon the authority of WQ- 
Hamsport TV(re Rope Co. v. United States (2&77 U. S. , 551 [T. D. 4172, C. B. 
VII — 2, 823]), and other cases, that this court is without jurisdiction to review 
the disallowance by the Commissioner and Board of Tax Appeals of a claim 
recoverable only in part. In the Williamsport case suit was brought in the 
Court of Claims to recover an alleged overpayment of taxes because the Com- 
missioner had refused to make a special assessment under section 828 of the 
Act of 1918. The court was dealing in that case, in part, with the jurisdiction 
of the Court of Claims as such, and it held that no jurisdiction had been con- 
ferred on that court to determine the matter in issue either by statute ante- 
dating the Revenue Act of 1918 or by the Act of June 2, 1924, creating the 
Board of Tax Appeals. As a probable reason for not conferring such jurisdic- 
tion, the court pointed out that the making of a special assessment under the 
applicable statute was a matter that called not only for experience and special 
knowledge of class problems, but also for the reaching of conclusions upon 
considerations not suscept. ble of proof. This consideration, with the language 
of the statute, led to the conclusion that Congress had intended to give to the 
decisions of the Commissioner and the Board of. Tax Appeals in special assess- 
ments a finality that could not be challenged in the courts "in the absence of 
fraud or other irregularities. " 

The ease at bar presents circumstances distinguishing it from the case just 
referred to. Power to review the decisions of the Board of Tax Appeals is 
expressly confided in the Circuit Courts of Appeals and the Court of Appeals 
of the District ot' Columbia. (20 U. S. C. , 1220. ) I&'urthermore, many of the 
complexities that are encountered in a special assessment are not presented in 
the determination of the recoverability in part of a debt. The latter is often 
as susceptible of proof as entire worthlessness. It is admitted that the Com- 
missioner's decision on this claim was reviewable by the Board. We do not 
construe the permissive form of the authority given him to allow the deduc- 
tion to be a limitation on the power given to the courts to review the decision 
of the Board thereon, nor do vve think a. ny restriction on that power is to be 
inferred from the Williamsport case or the earlier case of Blair v. Ostcrlcin 
(275 U. S. , 220 [T. D. 4120, C. B. VII — 1, 181] ). Clearly, there is none in Silbcr- 
schcin v. United States (200 U. 8. , 221) and United States v. Williams (278 
U. 8. , 255), v;hich were rested upon entirely different statutes. 

Although there is power in the courts to review the action of the Board in 
disallowing a deduction based upon a debt "recoverable only in part, " it is 
clear from the language of the statute that the administrative authorities, the 
Commissioner and the Board, are given a wider discretion in determining 
whether such allowances should be made than is given them with respect to 
debts ascertaiued "to be worthless and charged off within the taxable year. " 
Deductions of the latter are allowed as a matter of law, but the statute pro- 
vid s as to the former that "when satisfied that a debt is recoverable only 
in part, the Commissioner may allow such a debt to be charged off in part. " 
Thus it would seem that the discretion that is given the Commissioner and 
Board of Tax Appeals in passing on claims of this kind should not be inter- 
fered with by the courts unless plainly arbitrary or unreasonable. (Cf. Lucas 
v. Atnerican Code Co. , 280 U. S. , 445 ICt. D. 108, C. B. IX — 1, 814], and 
Lucas v. Kansas City Structural Steel Co. , 281 U. S. , 264, decided April 14, 1980 
[Ct. D. 228, page 299, this Bulletin]. ) 

It appears in this case that in November, 1920, the Jeffery-DeWitt Co. was 
adjudicated a bankrupt. The total amount of its liabilities as shown by its 
schedules was $895, 909. 89, and it listed assets amounting to $802, 057. 00. Com- 
ntissioners appointed by the court appraised its assets at $802, 518. 50. Prior 
to the adjudication some of the larger creditors of the company, under the 
direction of the petitioner, formulated a plan to organize a new company and 
acquire the assets of the old. The object of forming this new company was to 
supply it with additional capital and carry on the same business that the old 
company had been engaged in. The petitioner was interested in the continua- 
tion of that business because a considerable portion of the product of the old 
company had been sold to a company which he had organized and was operat- 
ing. The creditors joining in this plan consented to accept preferred stock in 
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the new company for their claims against the old. Creditors who did not par- ticipate in it received payment of their claims in full where the claims were less than $100, and those having claims from $100 to $400 agreed to accept 
2D per cent of their face value. A committee representing the new organi- zation bought the assets of the old at the bankruptcy sale for $150, 000, an amount suificient presumably to satisfy the minor creditors according to the 
plan of settlement agreed upon. The new company proceeded to issue pre- 
ferred stock of the par value of $10 a share to the participating creditors of 
the old company to the extent of the face value of their claims. No stock was 
acquired by anyone except those creditors receiving it in exchange for their 
claims. The petitioner and the Champion Spark Plug Co. , which was organ- 
ized to promote the sale of the product of the old company, and of which peti- 
tioner was president, loaned the new company sulficient funds to enable it to 
carry on its operations. The first year it operated it reported net earnings in 
excess of 9 per cent of its outstanding capital stock. These earnings were put 
back into the business, but in 1927 it declared a dividend of 6 per cent. The 
first sale of its stock was made in June, 1923, at $3. 50 a share, and the second 
sale in November of 1923 at $5 a share. It does not appear that any part 
of the stock which the petitioner received has ever beeu sold, or what it is 
worth. 

Neither the Commissioner nor the Board of Tax Appeals was satisfied from 
the foregoing facts that petitioner's debt against the Jeffery-DeWitt Co. Ivas 
recoverable only in part in 1921. It can not be determined from the evidence 
what petitioner would have received in a distribution of the assets of that 
company had its affairs been wound up independently of the reorganization 
plan. In fact, it was not until after settlement had been made with all 
creditors of the company except those participating in the reorganization that 
the bankruptcy proceedings were instituted, and it was a part of the plan, as 
found by the Board of Tax Appeals, to put the company into bankruptcy, for "a 
nominal sale" of its assets and a "nominal purchase" of them by the creditors' 
committee "satisfying the requirements of the law. " Under these circumstances 
it can not be said that the sumwhich the new company paid for the old repre- 
sented the true value of the assets sold. The old company bad an established 
business. The market for the product of the reorganized corupany Ivas already 
established. It made money from the beginning of its operation. In its bank- 
ruptcy schedules it listed assets of. practically the same amount as its indebted- 
ness. The commissioners appointed by the court appraised them, doubtless for 
the purpose of liquidation, at more than $300, 000, and this did not include 
iutangible assets nor the good will of the business as a going concern. There 
was accordiu ly no showing by the petitioner of any definite value of these 
assets, and hence we can not say that the action of the Commissioner was 
plainly arbitrary. 

The order of the Board of Tax Appeals is aff(rmed. 

AaTIOLE 154: AVorthless securities. IX — 43 — 4813 
Ct. D. 240 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1. DEDUcTIQN — BAD DEBT8 — BDKDB. 
Bonds purchased since February 2S, 1913, and ascertained to be 

worthless in part and charged off in the taxable year are bad debts 
"recoverable only in part" within the meaning of section 234(a) 5 
of the Revenue Act of 1921 in respect of which a deduction is al- 
lowed under that paragraph in the amount of the difference between 
their cost and their marl-et value at the close of the taxable year, 
2. DEcrsrox REvEBsED, 

The decision of the Board of Tax Appeals (13 B. T. A 467) 
reversed. 
35942' — 31 23 
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CoURT oF APPEALs oF THE DIBTRIGT oF CoLUMRIA, No. 4941. 

Commonu. ealth Commercial State Bank v. Commissioner of Iwternel Zeoevtge. 

Before MARTIN, Chief Justice, and Ross and VAN ORsnEI; Associate Justices. 

Appeal from a decision by the Board of Tax Appeals involving' income taxea for tho calendar year 1921 in the amount of 33, 358. 08. 

[May 5, 1980. ] 

OPINION. 

On July 10, 1916, appellant, located at Detroit, Mich. , purchased Imperial 
Russian Government 6+2 per cent bonds, at par value of $40, 000. On May 8], 
1917, it purchased Imperial Russian Government 5I+ per cent bonds at par 
value of $11, 000. 

In March, 1917, the Imperial Russian Government was overthrown and in 
1918 the Soviet Government, repudiated the fir. aneial obligations of the Imperial 
Government, including the above-mentioned bonds then held by appellant. 

Several times during the year 1921, the State bank examiner of the State of 
Michigan directed appellant to write off its books the above-described bonds to 
the full extent of their par value. Appellant complied. This action was 
approved by the State bank commissioner. 

The Board of Tax Appeals found that "at the close of the year 1921 each 
class of the above-described bonds was quoted on the exchange at about 10 
per cent of their par value. " 

Appellant kept its books on a cash receipts and disbursements basis. In its 
return for the year 1921 it deducted as a bad debt loss the amount of $51, 000, 
representing its total investment in the Russian bonds. The question here (as 
stated by appellant) is whether the Board erred in disallowing this amount, or 
90 per cent thereof, as a debt ascertained to be worthless and charged off. 

Section 284(a) 5 of the Revenue Act of 1921 (42 Stat. , 227, 255) provided, in 
part, that in computing the net income of a corporation subject to the tax 
imposed bv section 280 "there shall be allowed as deductions: 

"Debts ascertained to be worthless and charged off within the taxable year 
(or in the discretion of the Commissioner, a reasonable addition to a reserve 
for bad debts); and when satisfied that a debt is recoverable only in part, the 

ommissioner mav allow such debt to be charged off in part; 
The Treasury Department, charged with the duty of interpreting and giving 

effect to this statute, adopted certain regulations, the pertinent provisions of 
which are as follows: 

"ART. 151. Bad debts. — Bad debts may be treated in either of two ways— 
(1) by a deduction from income in respect of debts ascertained to be worthless 
in whole or in part, or (2) by a deduction from income of an addition to a 
reserve for bad debts. "' * '" Where banks or other corporations which are 
subject to supervision by Federal authorities (or by State authorities maintain- 
ing substantially equivalent standards) in obedience to the specific orders, or 
in accordance with the general policy of such supervisory officer, charge off 
debts in whole or in part, such debts shall, in the absence of afiirmative evi- 
dence clearly establishing the contrary, be presumed, for income tax purposes, 
to be worthless or recoverable only in part, as the case may be. 

"ART. 154. worthless securities. v " v Bonds purchased since February 
28, 1918, when ascertained to be worthless, may be treated as ba. d debts to the 
amount actually paid for them. 

Section 284(a)5 of the Act of 1921 was reenacted without change in the 
Revenue Act of June 2, 1924 (48 Stat. , 258, 284), and in the Revenue Act of 
February 26, 1926 (44 Stat. , 9, 42). The articles of the Treasury regulations 
to which we have referred were readopted without change in Regulations 65, 
under the Act of 1924, and in Regulations 69, under the Act of 1926. The Treas- 
ury Department, in conformity with the foregoiiig regulations, had consistently 
permitted the holders of bonds similar to those here involved, when ascertained 
to be worthless, to be treated as bad debts. 

In January, 1928, the Board of Tax Appeals, in the case of First National 
Bank of St. Paul v. Commissioner (10 B. T. A. , 82), held that such a bond is not 
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a debt within the meaning of the bad debt provision of the Act of 1921 and sub- 
sequent Acts. That ruling accounts for the action of the Commissioner of 
Internal Revenue in refusing to permit a deduction in the present case. Prior 
to that time the rulings had been in harmony with the views of the Treasury 
Department. (Appeal of Tlie 3Iurehison National Bank, 1 B. T. A. , 017; 
Appeal of Samuel Bird, 4 B. T. A. , 259. ) 

In Komada v. United States (215 U. S. , 892, 896), the court, quoting with 
approval from United States v. IIermanos (209 U. S. , 837, 839), said: 

"We have said that when the meaning of a statute is doubtful great weight 
should be given to the construction placed upon it by the department charged 
with its execution. (Robertson v. Doe;ning, 127 U. S. , 007; United States v. 
Ilealett, 160 U. S. , 180. ) And we have decided that the reenactment by Con- 
gress, without change, of a statute which had previously received long con- 
tinued executive construction is an adoption by Congress of such construction. 
(United States v. Palk, 204 U. S. , 143, 152. )" 

A similar observation was made in National Lead Co. v. United States (252 
U. S. , 140, 140): 

"The reenacting of the drawback provision four times, without substantial 
change, while this method of determining what should be paid under it was 
being constantly employed, amounts to an implied legislative recognition and 
approval of the executive construction of the statute (United States v. Pliil- 
brick, 120 U. S. , 52; United States v. G. Patk d Bro. , 204 U. S. , 143, 152; United 
States v. Cerecedo IIermanos y Compania, 209 U. S. , 387), for Congress is pre- 
sumed to have legislated with knowledge of such an established usage of an 
executive department of the Government. " 

In Logan, v. Davis (233 U. S. , 013, 627) the court said it is a "settled rule 
that the practical interpretation of an ambiguous or uncertain statute by i. he 
executive department charged with its administration is entitled to the highest 
respect and will not be disturbed except for very cogent reasons. " 

To the same effect are MeLaren v. Rleischer (250 U. S. , 477, 481), Kern, River 
Co. v. United. States (257 U. S. , 147, 154), Padueah, Water Co. v. Commissioner of 
Internal Revenue ( — App. D. C. , —, 83 I&'. (2d), 559, 500 [Ct. D. 94, C, B. VIII — 2, 
800]), Corning Glass Works v. Lueas ( — App. D. C. , —, 87 F. (2d), 798, 800), 
American Auto Trimniing Co. v. Luoas ( — App. D. C. , —, 87 F. (2d), 801, 803). 

In the present case, the contemporaneous and continued interpretation by the 
Treasury Department was both equitable and reasonable, and apparently met 
with the approval of Congress, as otherwise we must assume there would have 
been a change in the wording of the statute. There is no cogent reason for now 
adopting the more technical interpretation which the Board has placed upon thj) 
statute. It follows, therefore, that the Board erred in not allowing a deduction 
of 90 per cent ol the cost of the bonds as a bad debt. 

Decision reversed. 

ARTIGLE 155: Reserve for bad debts. 

REVENUE ACT OF 1921. 

IX — 30 — 4722 
I. T. 2540 

In view of the Commissioner's acquiescence in the decision of the 
United States Board of Tax Appeals in the Appeal of First Sation' 
Is'anfe of Omaha (17 B. T. A. , 1358 [which see on page 20], General 
Counsel's 'Afemorandum 938A (C. B. VI — 2, 206), relative to the 
treatment of bad debts by the reserve method (see question and 
answer numbej ed XIII), is modified in so far as it is in conflict with 
the Board~s decision in tl1e foregoing appeal. 
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SECTION 214(a) 9. — DEDUCTIONS ALLOWED: 
A. MOB TIZATION. 

AETICLE 184: Computation of amortization 
allowance. 

IX — 99 — 4709 
Ot. D. o08 

INCOME TAX — IIEVENUE ACT OF 1918 — DECISION OF COVET. 

1. DKDUCTIQN — AMORTIzATIDN — CoMPUTATIoN — FAGILITIEs ABAN- 
DONED. 

Where ariicles are acquired for the production of war materials 
within the purvierv of section 284(a)8 of the Revenue Aet of 1918 
and are abandoned during the postwar period, tbe deduction allow- 
able under that section on account ot' amortization is tbe diffcrenee 
between the cost of the facilities and their salvage value at the time 
abandoned, due adjustment for depreciation being made. 

2. SAME — FAOILITIEs CQNTINUKD IN ERE IN POSTwAR PERIOD. 
Where articles are acquired for the yrodueiion of war materials 

within the purview of section 284(a)8 of the Revenue Act of 1918 
and are continued in use during the postwar period as a part of the 
taxpayer's plant, the deduction allosved under that section on ac- 
count ot' amortization is the difference between the cost of the 
facilities and the residual value thereof during postwar years. 
Such residual value (to be not less than the salvage valu of the 
property nor greater than tbe estilnated cost of reylacement under 
normal postwa. r conditions less, depreciation) is the estimated value 
in use of the property in the computation of which a comparison of 
the productior. obtained through the use of such facilities during 
tbe postwar period with tbe production attained during the war 
period and a comparison of the labor conditions of the taxpayer's 
plant during these yeriods are factors which should be considered. 
8. SAME — RESIDUAL VALUE EqUAL To CosT, 

hlo loss is sustained and therefore no deduction is allowable under 
section 284(a) 8 of the Revenue Act of 1918 in respect of property 
the residual value of which during postwar years is as great as the 
cost. 

UNITED STATES CIRGUIT CDURT oF APPEALs FoR THE SECDND CIROUIT. 

Uttited States of rkraerlca, appellant, v. The Briggs 3fanafaetaring Co. , appellee, 

Appeal from the District Court for the District of Connecticut. 

[April 7, 1980. ] 

OPINION, 

The action was brought by the Briggs Manufacturing Co. to recover for 
income and profit taxes alleged to have been illegally assessed and collected. 
Decree for plaintiif; defendant appeals. Reversed. 

MANTDN Circuit Judge: This action is to recover income and profit taxes 
alleged to have been illegally collected for the year 1918. The basis of the 
action is a claim of erroneous computation by the Commissioner of Internal 
Revenue in deducting from gross income allowable on account of amortization 
the cost of certain facilities claimed to have been eonstrueted for the produc' 
tion of war materials within section 284 (a) and (8) of. the 1918 Revenue Aet 
(40 Stat. , 1057). Judgment was entered for the appellee for $9, 6@5. 27. Appellee 
is a Connecticut corporation having a manufacturing plant, engaged in 1918 
in manufacturing cotton yarns, tire fabr'les, and tent duck. Part of its products 
consisted of articles contributing to the prosecution of the war. 

There are 21 items with re peet to which the appellee claimed deduction 
from gross income on account of amortization of the cost. All of the items, 
except a warp compressor, were used in the plant durin" the perio:1 follow- 
ing the war and until March, 1924. The warp compressor was abandoned at the 
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close of the mar and was found to have a market value of $30. Among the 
items scheduled was one of tenement houses for employees; repair to a furnace; 
a garage built f r fire engine; an ice house; improvements on a dam; roof on 
a boiler house; and a mater tank for a mill, all of which were claimed to 
have been used less &luring the postm;&r period than during 1918. The other 
items mere used in the operation of the plant as a whole after the mar period. 
During 1918 the plant was in operation and employed an average of 217; in 
1921, an average of 180; in 1922, an average of 178; in 1923, an average of 
178; and in 1924 an average of 178. Tbe hours of plant operat on mere as 
f ol iowa: 

1918 2, &70 1022 1, 982 
1919 2, 707 1023 2, 134 
1020 2, 465 1024 1, 514 
1921 2, 023 

The product:on, expressed in pounds, during the same period, mas 1, 460, 449 
in 1918; 1, 708, 394 in 1010; 1, 313, 336 in 1020; 600, 794 in 1921; 571, 584 in 1922; 
631, 681 in 1023; 440, 003 in 1924. 

The workin hours per meek in 1018 mere 55, but, as a result of a strike 
in 1010, in the succeeding vears it was re&luced to 48 hours. 

The statute provides (sec. 234(a), 40 Stat. , 1057): 
"Sac. 284. (a) That in computin the nct income of a corporation subject 

to the tax i~posed by section 230 there shall be allowed as deductions: 

" (8) In the case of buildings, machinery, equipment, or other facilities, 
constructed, erected, installed, or acquired, on or after April 6, 1917, for the 
production of articles contributing to the prosecution of the present mar, 

there shall be allomed a reasonable deduction for the amortization 
of such part of the cost of such facilities "' ~ " as has been borne by 
the taxpayer, but not again including any amount otherwise allowed under 
this title or previous Acts of Congress as a deduction in conrputing net 
income. " 

Section 1309 of the same Act authorizes the Commissioner to make all 
needful rules and regulations for the enforcement of the foregoing provi- 
sions. This the Commissioner did. As to mar facilities abandoned during 
the postwar period, he ruled that the salvage value, if any, be deducted from 
the cost in a '&'ertaining the amortization. In the case of the warp com- 

pressor, item 2, he found the cost to be $1, 733. 70 and the salvage value $30. 
'I'he Government concedes that the amortization allowance on this item should 

be $1, 703. 70, representing the difXerence betmeen the original cost and the 
residual post&var value, less amounts already allowed for depreciation. 

Tbe regulations further provide in substance that for war facilities sold dur- 

ing the postmar period the residual postwar value mas the difference between 
the cost of such facilities and the sellin price thereof, with adjustment for 
depreciation, I'or war facilities continued in use during the postwar period, 
the residual value should be ascertained by finding the original cost and deduct- 

ing therefrom what is the postmar residual value of each item to the tax- 
payer. But it must be found that each item mas acquired for the production 
of mar raatcrials within the purvie&v of the statute. The deduction allowable 

under the statute in respect to these facilities may be diflicult to compute in 
order to ascertain their postwar residual value independently from the opera- 

tion of the entire plant. But in ascertaining that value, it should be compute 
as an estimated value of the facilities in terms of the actual use in the 
manufacturing plant of the appellee. This is not an arbitrary classification. 

The utility of the object is its value. (Bouvier's Lam Dictionary. ) Such 

property may have a value in use as mell as an exchangeable value, and 

where it is continued in use in tbe manufacturing plant, its fair and reasonable 

value for that purpose represents its residual value and should and can be 

fiz& d as the value in use to the taxpayer rather than the value which a stranger 

might place upon the facilitv. Such value may be measured in terms of 

production; the facility is valuable to the manufacturing plant because it 
aids in production. One machine may be more valuable than another because 

pro&iuction may be increased through its use. With this knowledge and from 

the experience of manufacturers, the Commissioner argues that a comparison 

of the production durin the postwar period with the production attained 

through the use of the facilities during the war period a. nd a comparison of the 
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labor conditions in the taxpayer's plant during these periods, are factors which 
should be considered. This information and data were supplied by this taxpayer, 
A tabulation set out in the Government's exhibits indicates the percentage of 
reduction of labor cmyloyed from 1918 to the end of. the postwar period as 
nearly as great as the percentage of reduction in pounds of materials manu- 
factured. This is accounted for in part by the fact that the manufacture 
of heavier materials, such as tire fabric and tent duck, was abandoned dur- 
ing the postwar period and the appellee manufactured the lighter fabrics 
and continued throughout the postwar period. ignore labor to the pound was 
required. The Commissioner considered both the quantity of production and 
the amount of labor required in the manufacturing process in computing the 
postwar value in use. In his calculations, he found, in 1923, the operators 
for the man hours of labor were 74 per cent of 1918 and considering the 
reduction in hours of labor and the number of pounds produced, tbe 1923 
production was 49 per cert of that of 1918, thus taking the average of 74 
per cent of man hours and 49 per cent of pounds produced, he found 61 
yer cent as the yercentage in the yostwar use. From this he found 61 per 
cent of the cost of 13 items which he allowed as residual facilities in the 
postwar period, and the result be found to be a fair residual postwar value 
to be allowed in comyuting amortization. The difference between this residual 
value as determined aud the cost was a reasouable allowance on account 
of amortization of the cost of these items. This calculation resulted in the 
conclusion by the Commissioner of an amount not less than the sale or 
salvage value of the facilities and not greater than the cost of the replace- 
ment. The cost of the items was $18, 383. 29, 61 per cent of which is $11, 213. 81, 
which the Commissioner found to be the fair residual value. This, deducted 
from the cost, gives the amount of amortization of the cost on these items of 
$7, 169. 28. This method of calculation has been adopted by the Commissioner 
and approvctl by the Board of Tax Appeals for a period of over 10 years. 
(Appeal of Manoflle-Jenclces Co. , 4 B. T. A. , 765; Nnn-Bnstt &f Weldon Shoe C'o. , 
15 B. T. A. , 918; Stondard Refractories Co. , 6 B. T. A. , 24. ) See also Etliott 
v. United States (16 Fed. (2d), 164). We find no reason to differ from these 
conclusions. 

There were other items which we think should have been disallowed as resid- 
ual facilities. The item for tenement houses as charged during the postwar 
period. Appellee increased its emyloyees' houses from 70 in 1918 to' 79 in 1924. 
The percentage of vacancies decreased during that period and the appellee de- 
rived more iucome from rentals in each year of the postwar period than in the 
1918 period. A furnace in the bead weaver's house constitutes another item. 
This furnace was employed to the same extent in the postwar perio'd as in 
previous years and as a facility was indispensable then. The claim is that 
it was too large, but it was just as necessary during the postwar period as in 
the previous years. Another item, a garage for fire engine, is listed. It was 
acquired during the latter part of 1918 for the puryose of housing a new fire 
engine and three automobiles. It was used in the yostwar period for housing 
the fire engine and the three automobiles. An item for ice house for storing 
ice each year was used in the postwar period as in the previous years. Its use 
was not decreased during this period. It was acquired after the cessation of 
hostilities but was not acquired for the production of war materials. There 
were improvements to a clam used for the protection of the entire plant during 
the flood seasons of 1919 and subsequent years. The improvements afforded 
drainage for the cellars and tenement houses, but it was used as much in the 
postwar period, because of the use of the tenement houses, as during the previous 
period. A new roof replaced the old upon the boiler house. It had given way 
during the war period; it was a permanent improvement to the plant for use 
during subsequent years. A. new water tank was built for mill No. 4. It was 
used to replace an old tank for fire protectiob. This was built without regard 
to war work. These seven items had a residual value as great as the cost 
and no loss was sustained by reason of such improvements. The deductions for 
these seven items should have been disallowed. 

The provisions of. the statute justified the Department in the regulations 
which were made. The Commissioner's conclusions were justified within the 
regulations and the statutes. The discretion vested in the Commissioner was 
not abused. (Section 1309, 1918 Revenue Act; Bremster v. Gage, U. S. Sup. Ct. , 
Jan. 6, 1930 [Ct. D. 148, C. B. IX — 1, 274]; Logan v. Dams, 233 V. S. , 623; 
Bostce v. Comingors, 177 U. S. , 457. ) The regulations were reasonably adopted 
to accomplish the yurpose of the statute and they have the force and effect of 
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(United Htates v. Anderson 269 U. S. , 423 [T. D, 3839, C. B. V — 1, 179]; Rouss v. Bosoers, 30 Fed. (2d, 628. ) It is apparent that the machinery necessary to the appellee's plant continuing 
manufacturing, as it did, during the postwar period would have had to be 
replaced with similar facnities if it had salvaged or sold tlie machinery as scrap 
iron or second hand. The statute and the regulations made thereunder pro- 
vided for the deductions for amortization where machinery has been actually 
sold or abandoned by a taxpayer at the close o'f the postwar period, but they 
have no application where facilities have been continued in use, nor does the 
statute have application to items other than those actually in use as facilities 
in the making of materials during the war period. The whole cost of facilities 
used during the war perio'd may not be charged against the war income, but a 
part of such cost may be charged against such income when it is shown there 
has been a partial loss during the postwar period, even though they have been 
used during the latter period. Congress did not intend that the loss should 
be charged of'f as salvage or scrap iron and the taxpayer continue to have a 
co'nsiderable use thereof. We agree with the Commissioner's calculations and 
resulting amortization. 

The judgment below is reversed and a decree will be entered accordingly. 
Judge L. IIAND concurring in the result. 

SECTION F14(a) 10. — DEDUCTIONS ALLOWED: 
DEPLETION. 

ARTIOLE 201: Depletion of mines, oil and gas 
wells; depreciation of improvements. 

IX — 35-4765 
Ct. D. o29 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1. DEDUCTION — DEPu TIoN — ASSISNMENT Rv LESSEE — SURIEASE. 
An instrument whereby the lessees of an oil and gas lease for a 

cash consideration "sell, assign, set over, transfer, and deliver" 
either the lease or an undivided one-half interest therein to 
another constitutes an assignment or sale. And a covenant by 
the assiguee to pay the lessees as further consideration an ex- 
cess royalty of one-eighth of all the oil and gas produced froin the 
leased premises does not n:ake the conveyance a sublease. Accord- 
ingly, the lessees are not entitled to depletion deductions based 
on discovery value from the cash consideration received in the 
transaction. 
2. DECISION AFFIRMED. 

The decision of the Board of Tax Appeals (16 B. T. A. , 674) 
affirmed. 

UNITED STATEs CIROUIT CoURT oF APPEALs FDR THE FIFTH CIRcUIT. No. 6823. 

L. T. Wailer and Jirs. L. T. Wailer v. Comntissioner of Internal Revenue. 

Petition for review of decision oi' United States Board of Tax App. . ais. (District of 
Louisiana. ) 

Before BRFAN and FosTER, Circuit Judges, and GRURR, District Judge. 

[May 16, 1930. ] 

OPINION. 

BRTAN, Circuit Judge: This is a petition to review a decision of the Board of 
Tax Appeals which rejected the claim of petitioners that they Ivi re entitled, 
under section 214(a) 10 of the Revenue Act of 1921 (42 Stat. , 241), to deduc- 
tions from their net income for the years 1921 and 1922 for depletion of certain 
oil and gas leases based on discovery value, and which iield them liable for 
deQctcncies upon their net incomes for those years without making allowances 
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for such depletion. The decision of. the Board was based upon the conclusion 
that certain instruments affecting the leases, which petitioners contended were 
subleases, constituted assignmeuts or sales, and that consequently petitioners 
were not entitled under the Revenue Act above cited to a reasonable allowance 
for deplet:on. 

A partnership, of which petitioners were members, acquired from the owners 
in 1919 a, number of oil and gas leases in unproven territory, including the 
quarter section of land here involved. In March, 1921, oil was discovered on 
40 acres of this quarter section, and within 80 days thereafter that partnership 
entered into a contract with the Gilliland Oil Co. by which the former did "sell, 
assign, set over, transfer, and deliver" unto the latter an undivided half 
interest in their le!se for tho considerat!on of $600, 000, which was immediately 
paid in cash. In April, 1921, oil was also discovered on the remaining 120 acres, 
and within 80 days thereafter an instrument similar in terms was executed 
conveying the whole interest of the partnership to the Ohio Oil Co. The 
consideration for this conveyance was $8, 000, 000 in cash, $1, 000, 000 out of the 
first oil produced, which has been paid, and a oue-eighth excess royalty. 

If these instruments constitute assignments or sales as distinguished from 
subleases, petitioners concede that the decision of the Board was correct; on the 
other hand, if they were subleases, the decision was wrong. 

An assignment of a lease occurs where a lessee parts with his entire interest 
in the demised premises or a part thereot for the unexpired term of the original 
lease. (16 R. C. L. , 824, 826; 65 C. J. , 988, 989. ) If the assignor conveys less 
than his entire interest in ihe whole or a part of his lease, so that there still 
remaius in him a reversionary interest, th transaction amounts to a sublease. 
(14 R. C. L. , 826. ) Ii. follows that the Gilliland Oil Co. , by acquiring the en- 
tire interest of petitioners in the undivided half of the premises described in 
the conveyance to it, holds by assignment and not by sublease. The Ohio Oil 
Co. , by acquiring the entire interest to the whole of the premises described in 
the conveyance to it, likewise holds by assignment, unless the provision for 
the payment by it of one-eighth excess royalty operates to make that conveyance 
a sublease. The one-eighth royalty, which the Ohio Oil Co. agreed to pay, was, 
as it was stated to be, a part of the consideration. A failure to pay it would 
not, under the terms of the conveyance, take away the right of the purchaser 
to continue to take the other seven-eighths of the oil of which upon production 
it became the absolute owner. Petitioners cite Logan v. State Graoel Co. 
(158 La. , 105) and Board of Commissioners v. Pure Oil Co. (167 La. , 801) to 
sustain the proposition that in Louisiana royalty under an oil and gas lease is 
rent. The holdiug in the first cited case was that a mine may be leased for 
a certain portion of what is produced therefrom, and that it is immaterial that 
such portion is called royalty instead of rent, or that it is reserved only on 
royalty basis. In that case there was no other consideration than the royalty, 
and the relation that existed was that of landlord and tenant. In the other 
case the facts were much the same. We think those cases are far from decid- 
ing that without exception royalty can always be said to be rent. In both of 
these cited eases it was clearly the intention of the parties to reserve royalty 
in lieu of rent, while in this case, as already stated, the intention was to require 
the payment of royalty as part of the purchase price. Furthermore, it is argued 
that there is a dii'ference between the common law and the civil law in respect 
of leases, in that under the former the lessee has an estate and the lessor a 
reversionary interest, while under the civil law the lessor retains title and the 
lessee acquires only the use or enjoyment of the leased property. But so far 
as material here, there is no difference in the rights of the lessor and the lessee 
under either system of laws. In Smith v. Sun Oil Co. (165 La. , 907), the convey- 
ance in question was held to be a sublease instead of an assignment, but it was 
said that the lessor had not disposed of all its rights under the original lease, 
but had granted an interest less than its own and imposed obligations under pen- 
alty of reversion, among which were provisions to the effect that the rights of 
the lessee should revert to and revest in the lessor whenever the lessee should 
cease to develop the lease. In the last cited case the rights of the parties to a 
lease under the civil law were quoted at leugth, and it was recognized that under 
the civil law, as well as at common Iaw, the lessor could cede his lease in whole 
or in part. The Sun Oil Co. case is easily distinguishable from this ease on 
the facts. 

Our conclusion is that the decision of the Board of Tax Appeals was correct; 
and it is therefore afiirmed. 
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ARTIOLE 203: Amount returnable through depletion and 
depreciation deductions in the case of lessee. 

REVENUE ACT OF 1921. 

Assignment of lessee's interest. (See G. C. M. 8650, page 214. ) 

SECTION 215. — ITEMS NOT DEDUCTIBLE. 
ARTIGLE 293: Capital expenditures. IX — 47 — 4842 

Ct. D. 249 
INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1. DEDUCTIQN — CUMMIssIONB PAID IN PUacHAsING SiscURIIIEs. 
Commissions paid in purchasing securities by a person engaged 

in the business of buying, holding, and selling securities on her 
own account are a capital expenditure and not a business expense 
deductible under section 214(a)1 of the Revenue Act of 1921. 
2. DEoisION AFsIaMzn. 

The decision of the Board of Tax Appeals (12 B. T. A. , 265) 
affirmed. 

UNITEo STAIzs CIacUIT COUav oz ArrEALs, FizrH CiaoUIT. 

Marjorie Post Hutton v. Commissioner of Internal Revenue. 

Petition for review of decision of the United States Board of Tax Appeals. 

Before WAIKxm, BRYAN, and Fossa, Circuit Judges. 

[March 25, 1930. ] 
OPINION. 

Fossa, Circuit Judge: The only question presented in this case is whether 
commissions paid to brokers for the purchase of securities should be considered 
part of their cost or an expense of doing business. 

The findings of fact made by the Board of Tax Appeals recite that peti- 
tioner is nn individual residiug in Palm Beach, Fla. , and engaged in the 
business of buying, holding, and selling realties, securities, etc. The evidence 
on vvhich this was based fails to show that the petitioner is engaged in busi- 
ness in the sense that she buys and sells securities for others and it would 
appear that she does so merely for her osvn account. She keeps her bool-s and 
made her returns on the cash receipts and disbursements basis. During 1921 
she purchased certain securities and paid a commission thereon amounting 
to $7, 478. 88, and sought to deduct this as an expense of doing business. The 
Commissioner of Internal Revenue disalloaved this as nn itenI of expense and 
determined a deficiency nccordingly. On appeal to the Board of Tax Appeals 
the Commissioner was affirmed. 

The Revenue Act of 1921, section 212, provides that the individual income 
shall be computed in accordance with the method of accounting regularly 
employed in keeping the books of the taxpayer but if the method employed 
does not clearly reflect the income the computation shall be made upon such 
bnsis nnd in such manner as in the opinion of the Commissioner does clearly 
refiect the income. Section 214 of the Act allows as deductions all ordinary 
nnd necessary expenses paid or incurred during the taxable venr in carrying 
on any trnde or business. The Treasury Department's Regulations 62„article 
293, provides: Commissions paid in purchasing securities are a part of the 
cost price of such securities. Commissions paid in selling securities are an 
off'sct agninst the selling price. 

The petitioner can derive no right to charge the commissions to expenses 
from hcr method of keeping books unless they clearly reflect the income. 
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It has been a settled rule of the Treasury Department that commissions paid 
in purchasing securities are a capital expenditure as part of the cost price 
of the securities. This ruling has uniformly been approved by the Board of 
Tax Appeals, We are not referred to any controlling decision to the contrary 
nor to any decision that is persuasive. The rule is fair and reasonable. It is 
clear that the taxpayer suffers no hardship by the rule, as the commission 
paid in purchasing the securities may be deducted from the profits or added 
io the losses when the securities are eventually sold. 

V~ e concur in the ruling of. the Board of Tax Appeals. 
AffIrmed. 

SECTION 217. — NET INCOME OF NONRESIDENT 
ALIEN INDIVIDUALS. 

AR1'IcLF. 323: Sale of personal property. 

. REVEXUR ACTS OF 1918, 1916, 1917, AND 1918. 

IX — 44-4819 
G. C. M. 8594 

The taxpayer was a copartnership organized under German 
laws and having ii. s principal place of business in South America. 
Its practice was for its principal office to cable the quantity and 
prices of hides and wool offered for sale to its representative in the 
United States, by whom these offers would be submitted to prospec- 
tive buyers in the United States. Bids received were cabled to 
the principal office by its representative, who, upon receipt of cable 
acceptance, sent a letter to the purchaser cordirming the sale on 
account of the taxpayer. 

The place of the sales described and the source of the income 
therefrom were the United States. The entire net income of all 
business carried on in the United States by the taxpayer was 
ta~able under the Revenue Act of 1913. The entire net income 
received from all sources within the United States was taxable 
under the Revenue Acts of 1916, 1917, and 1918. 

The case of Compania General de Tabacos de Filipinas v. 
Collector (279 U. S. , 306) is conclusive that for determining the 
place of sale in deciding the source of income the substance of the 
sale is the agreement to sell. 

General Counsel's Memorandum 2467 (C. B. VII — 2, 188) and 
all other memoranda of the General Counsel inconsistent herewith 
are modiffed or revoked. 

Recommended that Office Decision 1100 (C. B. 5, 118); I. T. 
1569 (C. B. II — 1, 126); I. T. 2068 (C. B. III — 2, 164) be modiffed 
or revoked. 

An opinion is requested whether certain transactions of the M 
Company gave rise to income from sources within the Ilnited States 
within the meaning of the Revenue Acts of 1913, 1916, 1917, and 1918. 

The M Company, a copartnership organized. under German law, 
had its principal place of business in South America, and branch 
oflices in many countries, among which were branches in the cities 
of S and T, located in this country. The copartnership, under the 
Trading with the Enemy Act, applied in 1917 to the War Trade 
Board for a license to do business. It therein stated that it had in 
the city of S a manager and two salesmen and in the city of T 6 
manager. It described its import business as consisting "of import- 
ing South American wool and hides for manufacturers and dealers 
located in this country. The bulk of these transactions was on buy- 
ing orders for direct shipment to the purchasers against 90-day 
banker's letters of credit. ' In a letter written by A (who was at 
one time the city of S manager of the M Company) it is stated as 
follows 1 
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My duties consisted of keeping the M Company informed of market condi- 
t«ns& to sell ivool and hides for their account in the United States and Canada, and to buy any goods they ordered for export, until the arrival of B in 1918, when he took the export end off my hands. 

A. typical transaction of the import business into the United States would 
take place as follows: I would receive a cable from the M Company offering 
a certain quantity of merchandise (hides or wool) at a certain price. I would 
submit these offerings to the various clients and cable the highest price obtain- 
able for whatever quantity the client chose to bid on. In reply to this I 
would receive a cable accepting or rejecting the proposition. If the business was accepted, I would send a letter to the purchaser con- 
firming the sale for account of the M Company. 

The terms of payment were 90 days' drafts against confirmed letter of credit 
through a first-class banking house. 

The client in his turn would cause his bank to open this letter of credit in 
favor of the M Company. Up to August, 1914, all these credits were invari- 
ably in pounds sterling on a London bank. From then on they were dollar 
credits on United States banks or bankers, even when opened through Canada, 
where a large part of the hide business was done. 

The city of S manager of the copartnership, upon the receipt of a 
cable from the South American once of the copartnership, stating 
the quantity and price of the hides and wool overed for sale, would 
submit these quantities and prices to prospective buyers in the United 
States. The city of S manager would then receive a bid from pros- 
pective buyers of the highest price they were willing to pay for 
specified quantities. These bids the manager would transmit by 
cable to the South American office and upon receipt of a cable 
"accepting or rejecting the proposition" the city of S manager 
would "if the business was accepted s s s send a letter to the 
purchaser confirming the sale on account of the M Company. " 

Congress may, if it chooses, levy a tax upon all income derived 
by a nonresident from the United. States. (DeGanay v. Lede&er, 
NO U. S. , 376. ) The Revenue Act of 1013 lays a tax "upon the 
entire net income from all property owned, and of every business, 
trade, or profession carried on in the United States by persons re- 
siding elsewhere. " (Section II — A. , subdivision 1, made applicable to 
partnerships by Section II — D, third paragraph. ) (See also Section II — B. ) The M Company was admittedly carrying on business in the 
United States during the taxable years 1013, 1914, and 1915, and 
accordingly the entire net income of all business carried on in the 
United States by it during such years, including, of course, that from 
transactions of the type here presented, is subject to tax as prescribed 
by the Revenue Act of 1918. 

A somewhat different issue is presented under the Revenue Acts of 
1916, 1917, and 1918. These Acts lay a tax "upon the entire net 
income received * ~ ~ from all sources within the United States 
by every individual, a nonresident alien. " (Section 1(a) of the Rev- 
enue Act of 1916, made applicable to copartnerships by section 8 
of the Revenue Act of 1916, as amended by section 1204, Revenue 
Act of 1917, and section 218(c), Revenue Act of 1918, made appli- 
cable to copartnerships by section 218 Revenue Act of 1918. ) Under 
these Acts the Attorney General of the United States has ruled that 
the entire profit made by a foreign corporation from the sale in the 
United States of merchandise produced or purchased outside the 
United States is taxable income "from sources within the United 
States. " (Opinions of the Attorney General of January 21, 1924, 
84 Ops. A. G. , 03, and of November 3, 1020, 82 Ops. A. . G. , 836, 
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accepted and applied by T. D. 85'l6, C. B. III — 1, 211, and T. D, 
8111, C. B. 4, o80; O. D. 651, C. B. 8, 265. ) The Board of Tag 
A. ppeals has taken the sanie view. (B&hin v. Oommumionev, 5 
B. T. A, 409; Appeal of Yokohama Ei-Ito E'maMha, Ltdl. , 5 
B. T. A, 1948. ) (See also Regulations 45, article 91. ) 

Whether the income from the transactions here under consideration 
is from sources within the United States is, therefore, determinable 
by whether the sales occurred in the United States. 

The purpose and result of every sale of goods is to transfer the 
property in them from the seller to the buyer. At least so far as 
cominercial transactions are concerned, this is efFected by a bargain, 
agreement, or contract between the seller and the buyer. This con- 
tract, may itself transfer the property in the goods from seller to 
buyer, but unless the goods at the time of the contract are in being, 
and at the time specific and ascertained, the contract itself will not 
transfer the property in the goods, and, even though the goods are 
in being and specific and ascertained at the time of the contract, the 
contract will not transfer the property unless it manifests an in- 
tention so to do. 

The term "sale" in both ordinary and legal speech is used indif- 
ferently; sometimes to describe the sum of the acts which begin with 
the making of a contract and end only with the final act of per- 
formance of that contract, at other times to describe the bargain or 
contract whereby the seller transfers or agrees to transfer the prop- 
erty and at other times to describe the transfer of' property in the 
gooks from a seller to a buyer, or the event or act upon the doing 
or occurrence of which the property' in the goods passes from seller 
to buyer. Where some of the acts or events, all of which are some- 
times called the sale and at other times one or several of which are 
sometimes called the sale, occur at geographically distant places, the 
problem arises of determining at precisely which place the sale 
occurs. The law is necessarily forced to choose one of the acts or 
events involved in the sale and describe it as the sale, and the place 
of its occurrence as the place of sale. 

Hence, there is considerable diversity in the judicial decisions 
respecting what is the sale, and accordingly respecting what is the 
place of sale. The only reconciling principle to be deduced from the 
decisions is that the act or event having the most cogent relationship 
to the legal issue presented for resolution in a particular fleld is 
deemed the sale, and the place where that act or event occurs is 
deemed the place of sale. Thus, in the field of constitutional law, 
where the jurisdiction of the United States or of one of its constituent 
States is in question, the substance of the sale is deemed the contract 
between the seller and buyer under which the property in the goods 
is either presently or ultimately transferred. Thus in NorfoM ck 
western Ea8may Co. v. Sins (191 U. S. , 441, 447) the Supreme Court 
of the United States said: 

A sale really consists of two separate and distinct elements: first, a contract 
of sale, which is completed when the offer is made and accepted; and, second, 
a delivery of the propertv, which may precede, be accompanied by, or follow 
the payment of the price, as may have been agreed upon between the parties. 
The substance of the sale is the agreement to sell and its acceptance. 

In that case the court held that the bargain is made and the con- 
tract of sale completed as such when the contract to sell is made, even 
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though the property in the goods is not transferred until after ship- 
ment, delivery, and payment. (See also Robbins v. Shelby County 
Taxing District, 120 U. S. , 489; Asher v. Tevas, 128 U. S. , 129; 
Brennan v. Titusville, 153 U. S. , 289; Caldicell v. North Carolina, 
187 U. S. , 622; Dozier v. Alabama, 218 U. S. , 124; Crenshaw v. 
Arkansas, f27 U. S. , 389. ) Again, in Rearicle v. Pennsylvania (203 
U. S. , 507, 512), the Supreme Court said: 

"Commerce among the several States" is a practical conception not drawn 
from the "witty diversities" ([Yattes v. Gougfz] Yelv. , 88) of the law of sales. 
(Shrif d Uo. v. United States, 190 U. S. , 875, 898, 899. ) The brooms were 
specifically appropriated to specific contracts, in a practical, if not in a technical, 
sense. 

In determining the nature of a sale and its relation to the jurisdic- 
tion of the Federal Government, or of one of the constituent States, 
the courts look to the essential character of the transaction rather 
than to its incidents. (S estern Union Tel. Co. v. Foster, 247 U. S. , 
105; Texas cj'e New Orleans Railroad Co. v. Sabine Tram Co. , 227 
U. S. , 111. ) As respects a sale of goods, technical rules as to the 
passing of title and the assumption of risk have no bearing in deter. 
mining the jurisdictional question. (American Express Co. v. Iowa, 
196 U. S. , 133. ) (See also Superior Oz7 Co. v. I)zfisszssippi~ 50 S Ct 
169. ) 

On the other hand, the word "sale" is frequently, particularly in 
the law of sales, used to describe "the transfer of property from one 
person to another for a consideration of value. " (Arnobd v, North 
American Chemical Co. , 232 Mass. , 196, 122 N. E. , 283. ) (Sales act, 
section 1(2); cf'. section 1, English sale of goods act. ) In $Vheeler 
Lumber Bridge ck Supply Co. of Des 3foines, Iowa, v. United States 
(50 S. Ct. , 419) the Supreme Court used the word in this latter 
sense. For a collection of cases using the word as meaning the 
contract, see W'illiamson et al. v. Berry (8 How. , 495, 544), and for 
collection of cases using the word in both and various other meanings 
see note, 44 L. R. A. (N. S. ), page 437. 

In determining the source of income from the sale of goods, the 
question is presented whether the essential character of the trans- 
action is decisive or whether the technical rules as to the passing of 
the property in the goods and the assumption of risk are decisive. 

This issue was presented to the Supreme Court of the United States 
in Compania General de Tabacos de Filipinas v. Collector (279 U. S. , 
306), under section 10, Philippine income tax law& in every substan- 
tial particular the same as the corresponding provisions of the Reve- 
nue Act of 1916, Revenue Act of 1917, and Revenue Act of 1918. 
The case was presented on a stipulation reciting that the merchandise 
"was sold in the United States by the agency therein of the plain- 
ti8's Philippine branch, the sale being subject to confirination and 
absolute control as to price and other terms and conditions thereof, 
by the plaintiR's Philippine branch. " The court said: 

AVhile the stipulation states that the merchandise was "sold" in the Vntted 
States by petitioner's agency there, this statement cau not be token without 
qualification; it must be read with tlie limitation immediately following, that 
such sales were "subject to confirmation and absolute control as to price and 
other terms and conditions" by petitioner's Philippine branch. It does not 
appear whether the confirmation was, iu each case, givcu by the Philippine 
brunch tlirect to the buver or was otherwise the Qual act consummating the 
sales within the Pliilippiue Islands, or whether, as the trial court and peti- 
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tioner seem to have assumed, it was a mere approval or ratification of the 
negotiations had by petitioner's American agent, and authority to him to 
confirm or otherwise complete the sales in the United States. Certainly, if the 
former, the final acts of petitioner making effective the sales, which were the 
source of the profit, took place in the Philippine Islands as an incident to 
and part of its business conducted there. (See Holder v. Aultman, 169 U. S. , 
81, 89; Lloyd, Thotncs Oo. v. Grosoenor, 144 Tenn. , 349; Charles A. Stickney Oo. 
v. Lynch, 163 Wis. , 363; Shucnfeldt v. Junkermunn, 20 Fed. , 357. ) 

If, in fact, the sales were thus made in the Philippine Islands, we think it 
unimportant whether the merchandise sold was exported before or after its 
sale; it could not be seriously contended, and indeed petitioner does not 
contend, that a profit derived from such transactions would not be subject to 
the tax. For, in such a case, the entire transaction result. ing in a profit, with 
tlie exception of the negotiations in the United States preceding the sale, 
would have taken place in the Philippines. Instead, petitioner asks us to 
construe the stipulation so as to bring it within the ruling of the Attorney 
General applied to a state oi facts where everv aet effecting the sale took 
place outside the taxing jurisdiction. The ambiguous phraseology of the 
stipulation failing to disclose precisely how the business was done, we may not 
speculate as to its actual character. (See Uochran v. United, States, 254 U. S. , 
387, 393. ) 

The decision is conclusive that the technical rules as to the passing 
of the property in the goods and the assumption of risk are not 
determinative of. the place of sale and the source of income frorfi 
the sale of goods. The essential character of the transaction — the 
contract of sale — is the decisive factor in determining the place of 
sale for the purpose of determining the source of income. This is 
made clear by, first, the unequivocal statement of the court that the 
place where the goods are when the property in them is trans- 
ferred is immaterial, the court saying "If, in fact, the sales were 
thus made in the Philippine Islands, we think it unimportant 
whether the merchandise sold was exported before or after its sale;" 
second, the language used by the court is appropriate only to the 
contractual phase of a sale, not to the property passing phase. 
Thus, "confirmation and absolute control as to price and other 
terms and conditions, " "whether the confirmation was, in each 
case, given by the Philippine branch direct to the buyer or was other- 
wise the final act consummating the sales within the Philippine 
Islands, or whether "' ~ * it was a mere approval or ratiuca- 
tion of the negotiations had by petition'er's A. merican agent, and 
authority to him to confirm or otherwise complete the sales in the 
united States" and "the final acts of petitioner making effective 
the sales" contemplate the process of contracting in respect of 
transferring the property in goods, not the process of actually 
transferring the property' in goods; third, the conclusion of the 
court is immediately followed by specific reference to four cases, 
none of which concerns in the least the actual transfer of property in 
goods, but each of which concerns the making of a contract and the 
place where the acts requisite to the formation of a contract occur 
(express distinction being taken between the place where the con- 
tract is inade and the place where it is to be performed), two of 
the cases involving contracts for the transfer in the future of the 
property in goods, and expressly distinguishing between the con- 
tractual phase, and determining that the contractual phase is the 
decisive one. Compania General de Tabacoa de Filipinas v. Col- 
lector is therefore conclusive that, for the purpose of determining 
the place of sale so far as this is decisive of the source of income, 
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"the substance of the sale is the agreement to sell. " (Eorfolk c6 
W'estern Rai hoay Co. v. Sims, 191 U. S. , 441, 447. ) The rulings published as I. T. 1569, G. C. M. 2467, O. D. 1100, and I. T. 2068, being inconsistent with this decision of the Supreme 
Court, require modification or reversal. 

In the instant case, the course of business is for the representative 
of the M Company in the United States to offer merchandise at 
certain prices to prospective buyers. The buyers thereupon desig- 
nate to the representative of the M Company within the United 
States the goods, and the prices at which, they are willing to buy. 
The quantities and prices thus designated by the prospective buyer 
to the representative of the M Company constitute offers to buy. 
The representative of the M Company thereupon cables this infor- 
mation to the South American headquarters of his firm, and they 
cable back to the representative (not to the prospective buyer who 
is the ofFeror) their acceptance or rejection of the oQ'er. Only when 
the representative in the United States of the M Company transmits 
to the prospective buyer the Arm's acceptance is there any accept- 
ance or any contract. When and where he transmits the "letter to 
the purchase'r confirming the sale for account of the M Company, " 
a contract of sale is there and then made, and it is under and in per- 
formance of that contract that the property in the goods is trans- 
ferred. No communication or transmittal of an acceptance by the 
M Company to their agent in the United States could constitute an 
acceptance of any ofi'er made by an A. merican buyer, and, therefore, 
at the most, the contract or contracts were made within the United 
States. 

The sales in the instant case are therefore the substantial equiva- 
lent of the second alternative stated by the court in Compania Gen- 
eral de Tabacos de Ei7i pinas v. Collector, namely, the sales being" sub- 
ject to confirmation and absolute control as to price and. other terms 
and conditions " by the seller's South A. merican oSce, "the confirma- 
tion was, in each case, " * * a mere approval or ratification of 
the negotiations had by * ~ * tthe seller's] American agent, and 
authority to him to confirm or otherwise complete the sales in the 
United States. " Thus, in the instant case, the flnal acts of the seller 
incident to the sales, the final acts making effective the sales, and 
the confirmation or completion of the sales, occurred in the United 
States, and, accordingly, it is the opinion of this ofFice that, under 
the circumstances of this case, the place of the sales and the source 
of the income from the sales were the United States, 

In view of the foregoing, General Counsel's Memorandum 2467 and 
all other memoranda of this ofiice inconsistent herewith are modified 
or revoked. It is recommended that O. D. 1100, I. T. 1569, and I. T. 
2068 be modified or revoked. 

C. M. CHauzsT, 
General Counsel, Bureau of Internal Revenue. 
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ARrici. E 828: Sale of personal property. 

REVENUE ACTS OF 1913, 1916, 1917, AND 1918 

IX — 44 — 4820 
I. T. 2549 

Office Decision 1100 (C. B. 5, 118), I. T. 1569 (C. B. II — 1, 126), 
and I. T. 2068 (C. B. III — 2, 164) are modified or revoked in so far 
as inconsister t with General Counsel's Memorandum 8594, on 
page 854. 

SECTION 218. — PARTNERSHIPS AND PERSONAL 
SERVICE CORPORATIONS. 

ARTici. E 882: Distributive shares of partners. 
(Also Section 219, Article 848. ) 

REVENUE ACT OF 1921. 

IX — 29 — 4710 
G. C. M. 7678 

The death of a partner terminates the partnership of which he 
is a member, notwithstanding the provision of the partnership 
agreement that no accounting is to be made in the event of the 
death of a partner prior to the termination of the partnership year. 
Where the accounting year of the partnership and the accounting 
year of a deceased member thereof coincide, the decedent's share 
of the net earnings of the partnership as of the date of his death, 
whether actus. lly distributed or not, is income taxable to him. 

A died December —, 1928. The decedent prior to his death 
employed the cash receipts and disbursements method of accounting 
and filed his returns on the calendar-year basis. At the time of his 
death the decedent was a partner in the firm of M 4 Company, and 
owned a 50 per cent interest therein. This partnership kept its 
books and filed its returns on the calendar-year bas'is. For the 
calendar year 1928 the income of the partnership was 9. 8x dollars. 
The decedent would have been entitled to 4. 9z dollars of this income 
had he lived until the end of the taxable year. In the 1928 income 
tax return filed on behalf of the decedent, including the decedent's 
income for the period from January 1 to December 6, 1928) the date 
of his death, 4. 56' dollars of this amount was returned as income 
taxable to the decedent, and the tax thereon was paid. On Febru- 
ary —, 1929, the executor of the estate on behalf of the decedent filed 
a claim for refund of the tax, contending that this amount was not 
taxable to the decedent. In support of this contention there were 
cited the decision of the Board of Tax Appeals in the Appeal of E. 
W. Are&bald, jr. , et al. , executors (4- B. T. A. , 488, C. B. VI — 1, 1), 
and General Counsel's Memorandum 2808 (C. B. VI — 2, 229). In the 
claim it was further contended that, as this item was set up in the 
estate tax return as part of the decedent's gross estate and an estate 
tax paid thereon, it was not taxable to the estate for income tax 
purposes, (Eichols v. United 8tates, 64 Ct. Cls. , 241. ) The cor- 
rectness of this latter contention is conceded and needs no further 
discussion. 

It is the opinion of this office that the refund claim on behalf 
of the decedent should be rejected on authority of the decision of. 
the Board of Tax Appeals in the case of 3fearice L. Goldman et al. 
executor8, v. Commissioner (15 B. T. A, 1841). It is contended 
that the principle of the Goldman case is not applicable to the 
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Uistant case for the reason that in the Goldman case the partnership 
terminated upon the death of the partner. whereas in the instant case 
the partnership agreement expressly provided that "should either f artner die before the expiration herein provided for (i. e. , Decem- 

er 31, 1923) it shall not work a dissolution of the firm 
Even though it be conceded that by the terms of the ll partnership 

agreement the partnership did not terminate upon the death of 
A, the principle of the A. rchbald case v. ould not, in the opinion of 
this once, be applicable to the instant case, for the reasons stated 
by the Board in the Goldman case, to wit: 

In that [the Archbald] case, a partner, who had regularly musie 
his income-tax return on a calendar-year basis, was a member of a partner- 
ship which had l-ept its accounts on the basis of fiscal years ending Zanu i~i 31 of each year. The partner died on August 15, 1920. The question pre- 
sented was whether the executors of a deceased partuer should return for 
the year 1920 not only the share of decedent iu the partnership income for 
the fiscal year ending January 31, 1920, but also the share of the profits of 
the partnership from February 1, 1920, to August 15, 1920, the date of dece- dent's death, and the consequent dissolut on of the partnersh'p. The Board 
held that the only income from the partner hip to be included in the returu for the decedent for the calendar year 1920 was the distributive share of the partnership to which he was entitled for the fiscal I car ended January 81, 1920. There is not involved in the case at bar any confiict ou account of 
the partnership being on a fiscal-year basis and the partrer on a calendar- 
year basis; here the accounting periods coincide. Nor is there involved the 
question of a partner being required to report more than 12 months' iucome 
on account of the operations of a partnership. 

In the case of Andrews et al. v. Stimon (98 X, E. , 222) the Su- 
preme Court of Illinois said: 

V here there are provisions in the articles of agreement or will for the con- 
tinuance of the business after the death of one of the partners, it is sometirues 
inaccurately said that the death oi' the partner does not dissolve the partner- 
ship. If the business is carried on after the death of the partner under such 
arrangement or by the agreement of the heirs or personal representatives of 
the deceased, there is, in effect and in law, a new partnership, of which the 
survivors and the executors or heirs are the members, the net members becom- 
ing liable, as the old, to the creditors of the firm. (22 Am. &; Eng. Ency. of 
Law (2d ed. ), 201, and cases cited; 1 Ivoerner's Am. Law of Administration 
(2d ed. ), sec. 128; Exchange Banlc v. Tracy, 77 Mo. , 594; McGrath v. Co@. en, 
57 Ohio St. , 385, 49 X. E. , 338; Mattfson v. Earnham, 44 Minn. . 95, 48 'X. W. , 347; Zones th Cunningham's Pr. (2d ed. ), 82; T. Pars. Partn. (3d etl. ), 439. 
See also 1 Bates on Partnership, sec. 52; 0~cene v. Mac@all, 88 ~ld. , 882. ) reference to the authorities will disclose that, while the above rule of law is uot 
followed in some jurisdictions, the weight of authoritv, as well as sound 
reason, is in accord therewith. Under this reasoning, it must be held that the 
agreements entered into by the executors and surviving partners created a 
new partnership. 

It is evident from the foregoing statement of the court that the 
weight of judicial authority warrants the conclusion that the death 
of A terminated the partnership of which he was a member, not- 
withstanding the provisions of the partnership agreement to the 
contrary. It is equally evident that the instant case falls squarely 
within the principle laid down by the Board of Tax Appeals in 
the Goldman case. Furthermore, under section 218 of the Revenue 
Act of 1921, the distributive shares of the partners in the net income 
of the partner'ship, whether distributed or not, must be returned as 
income by the respective partners and are taxed to them individually. 
The purpose of the statute may not be defeated by an agreement 

85942' — 8l — 24 
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between the partners. In this connection see Appeal of Ormsby 
3fcKnight 3fitchel (1 B. T. A. , 148, 148) and mitchell v. Botcers 
(15 Fed. (2d), 287, certiorari denied, 45 S. Ct. , 478). It neces- 
sarily follows that the decedent's share of the net earnings of the 
partnership as of the date of his death, whether actually distributed 
or not, was income taxable to him. (See G. C. M. 6658, C. B. VIII — 2, 
809. ) 

C. M. CHAREST, 
General 0'ounse/, Bureau of Internal Revenue. 

ARTICLE 882: Distributive shares of partners. IX — 80-4728 
Ct. D. 212 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1. INcoME — SALE — CA8H AND DEFERRED PAYMENTs — PARTNERSHIP 
PROPERTT. 

Where a taxpayer and another, members of a partnership 
sharing equally in the profits thereof, sell property in 1921 for cash 
and deferred annual installments without interest, and the other 
partner, pursuant to an agreement between them, receives in addi- 
tion to his share of the cost of the property all his share of the 
profit from the transaction in cash out of the first installment, 
the taxpayer to accept the deferred payments for his share of the 
profits, one-half of the part of the initial payment that is taxable 
as profit from the sale is income to the taxpayer, under section 218 
of the Revenue Act of 1921, as a part of his distributive share of 
the partnership income for 1921. 
2. DECIsioN AFFIRMED. 

The decision of the Board of Tax Appeals (1G B. T. A. , 919) 
affirmed. 

UNITED S'rATEs CIROUIT CCURT oF APPEALs, FIFTH CIRcUIT. 

Charles C. Rapreoht v. Commissioner of Internal Reventte. 

Petition for review of decision of the United States Board of Tax Appeais. 

Before BRTAN and FosTER, Circuit Judges, and SIRLET, District Judge. 

[March 24, 1980. ] 
OPINION. 

POSTER, Circuit Judge: Briefly stated, the material facts found by the Board 
of Tax Appeals are these: Petitioner and James H. Gardner were ]ointly 
engaged in acquiring and selling deposits of fuller's earth, dividing the profits 
equally. In 1921 they acquired a deposit from Thomas Boyd at the cost of 
$28, 560. 68. Title was tal-en in the name of petitioner, and the same year it was 
sold to the Standard Oil Co. for $128, 560. 68, showing a profit of $100, 000. The 
Oil company made a cash payment of $78, 560. 68, and agreed to pay the balance 
in yearly payments of $10, 000 without interest. Gardner insisted on having 
all his share in cash out of the first payment and he received about $61, 500, 
which included a profit of $25, 000, which would have gone to petitioner had 
the cash payment been divided according to the partnership agreement. Peti- 
tioner, however, agreed to accept the deferred payments 1' or his share of the 
profits. 

Petitioner did not account for any part of the profit received by the partner- 
ship in 1921 but subsequently accounted for his share as received. In 1926 
the Commissioner of Internal Revenue held that petitioner should have 
accounted for one-half of the profit received by or accruing to the partnership 
in 1921 and determined a deficiency in petitioner's income tax amounting to 
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@7426. 25, This was based on the conclusion that the entire profit should have 
been accounted for in 1921. The Board of Tax Appeals held with the Com- 
missioner as to the $25, 000 cash received in 1921 but reversed him as to the balance and determined a deficiency of $7, 151. 65 for the year 1921. 

While petitioner was undoubtedly in good faith and will suffer hardship, the 
law applying is plain. Section 218(a) of the Revenue Act of 1921, which gov- 
erns, provides that each partner shall be liable for and must include in his 
individual return his distributive share of the partnership profits for the taxable 
year, whether distr. ibuted or not. That petitioner a reed to allow his p;&rtner 
to take all the cash profit received in 1921 does not alter his accountability. 
It is immaterial to petitioner whether Gardner accounted for Rll the profit in 
1921. If one p;irtner should absorb the entire profit received in one year the 
Government might well be deprived of surtaxes duc by another partner, if his 
distributive share were added to his individual income. To permit partners to 
distribute the profits otherwise than according to the partnership agreement 
and thus escape their liability imposed by law would disrupt the scheme of 
taxation adopted by Congress. 

Affirmed. 

ARTIGLE 382: Distributive shares of partners. IX — 46 — 4837 
Ct. D. 246 

INCOME& TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1. PARTNERSHIP — DIssoLUTICN — DlsTRIRUTIvE SHARER — COMPUTA- 
TION. 

Where a partnership having a taxable year the same as that of 
the partners is dissolved during the taxable year and its assets 
transferred in the taxable year to a corporation in exchange for its 
stock, which is distributed to the partners in proportion to their 
partnership interests, there must be included in computing the net 
income of each partner under section 218 of the Revenue Act of. 
1921 his proportionate share of the net income of the partnership 
during the taxable period terminating with the dissolution of the 
partnership, and it is immaterial that the income of the partnership 
is not distributed, that at the time of the exchange of the assets 
there is a decrease in their value in excess of the net income of the 
partnership, and that a loss is anticipated from the partnership 
investment. 

2. DECISION AFFIRMED. 

The decision of the Board of Tax Appeals (15 B. T. A. , 668) 
affirmed. 

UNITED STATES CIRCUIT COURT OF APPEALS IOR TIZE I'IRST CIRCUIT. 

Artttlr H. Earle, petitioner for rested, v. Commissioner of Internal Reventte, 

Foster D. Earle v. Same. 

Arthar H. Earle, Ezeeator, v. Same. 

Appeals frora Board of Tax Appeals. 

Before BINGHAM, lVILRCN, and MORRIS, Judges. 

[March 5, 1930. ] 
OPINION. 

MCRRIs, J. : These are three appeals from a decision of the Board of Tax 
Appeals denying the petitioners a redetermination of an alleged deficiency in 
their income t;ixes for the year 1923. 

The aniounts involved are, respectively, $717. 23 in the case of. Arthur H. 
Earle; 8736. 41 in tlie case of Foster B. Earle; and $4, 045. 47 in the case of 
Arthur ll. Earle, executor. 

The three cases &legend upon the same state of facts and were heard together. 
The iildividual petitioners and the decedent were members of a pa. rtnership 
formed January 1, 1923, and dissolved by death of Eugene V. Earle, one of 
the partners, on July 1, 1923. 
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Prior to January 1, 1923, Eugene V. Earle was a real estate operator engaged 
in the business of purchasing land, erecting business blocks thereon, and selling 

' 

the completed buildings. On January 1, 1923, he took into partnership his two 
sons, Foster B. Earle and Arthur H. Karle. Each of the sons was to have a 
one-quarter interest in the profits and Eugene V. Earle one-half interest. 

The father, Eugene V. Earle, contributed capital in the business to the amount 
of $151219. 74, representing his investmeut at that time in his individual busi- 
ness, He had under construction a building on Clarendon Street in Boston, the 
construction of which was taken over by the partnership and completed shortly 
before June 14, 1923. The building was sold on the last-mentioned date at a 
profit to the partnership of $70, 793. 37. 

Prior to June 30, 1923, the partnership acquired a tract of land on Columbus 
Avenue, Boston, at a cost of between, '$110, 000 and $120, 000. The partnership 
intended to erect on this lot an 8-story building. At the time of the death of 
Eugene V. Earle the lot had been excavated and the contract let for putting in 
the foundation. There was a mortgage of $30, 000 on the land. In addition to 
the Columbus Avenue property the partnership owned mortgages of about 
$15, 000 and also had cash which it was using in the Columbus Avenue project. 

The survivin partners could not sell the lot in the condition in which it 
stood at the date of their father's death. They finally determined to proceed 
with the project, limiting the building to three stories. It was completed July, 
1924. The building as erected never earned expenses. In 1928 an additional 
mortgage was placed upon the property and five stories added. All of the 
partnership funds were invested in this enterprise. 

In 1923, prior to the death of Eugene V. Earle, the partners had caused a 
corporation to be formed under the name of Eugene V. Earle 5 Sons, Inc. Its 
stock had not been issued on July 1, 1928. On September 14, 1923, the stock 
was issued and divided between the estate of the decedent, Foster B. Earle, 
and Arthur H. Karle, in the amounts of $5, 000, $2, 500, and $2, 500, respectively. 
All of the partnership assets were transferred to the corporation, which 
assumed all of the liabilities of the partnership. There has been no sale of 
the stock a~d the corporation continues to own the Columbus Avenue property. 

The sole question presented is whether or not the petitioners must include in 
their individual income tax return their respective distributive shares of the 
partnership income under the provisions of section 218(a) of. the Revenue Act 
of 1921, which provides as follows: 

"That individuals carrying on business in partnership shall be liable for 
income tax only in their individual capacity. There shall be included in com- 
puting the net income of each partner his distributive share, whether distributed 
or not, of the net income of the partnership for the taxable year, or, if his net 
income for such taxable year is computed upon the basis of a period different 
from that upon the basis of which the net income of the partnership is com- 
puted, then his distributive share of the net income of the partnership for any 
accounting period of' the partnership ending within the fiscal year or calendar 
vear upon the basis of which the partner's net income is computed. 

"(c) The net income of the partnership shall be computed in the same manner 
and on the same basis as provided in section 212. 

Section 212 provides for the computation of the net income of individuals by 
including therein gross income as defined in section 213 and deducting therefrom 
the items allowed by section 214. 

Section 213(a) provides that gross income shall include among other things 
profits and incomes derived from sales or dealings in property, whether real or 
personal, growing out of the ownership or use of, or interest in, such property; 
also from interest, rent, dividends, securities, or the transaction of any business 
carried on for gain or profit, or gains or profits and income derived from any 
source whatever. The amount of such items shall be included in the gross 
income for the taxable vear in whIch received by the taxpayer except when a 
difierent method of accounting is authorized under other provisions of the law 
not important to be considered in this case. 

In computing net income the deductions allowed under section 214(a) are 
the ordinary and necessary expenses paid during the taxabLe year in carrying 
on any trade or business; interest paid or accrued within the taxable year 
on indebtedness except on indebtedness incurred or continued to purchase or 
carry on obligations or securities; taxes paid or accrued withiu the taxable 
year, losses sustained during the taxable year if incurred in trade or business, 
debts ascertained to be worthless, etc. 
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The claim of the petitioner is that the partnership ceased to exist upon the death of Eugene V. Earle on Julv 1, 1928, and that in accordance with chapter 
480, Massachusetts Acts of 1922, the surviving partners had no right to pos- 
sess the partnership property for any but partnership purposes; that they 
had the right to wind up the partnership affairs, and, on settling the accounts 
between partners after dis olution, the following statutorv rules must be 
observed: 

(" Mussachusctts Acts of 1922, ch. 4S6, sec. 40. ) 

"In settling accounts between the partners after dissolution, the following 
rules shall be observed, subject to any agreement to the contrary: 

(a) the assets of the partnership are— 
I. The partnership propertv. 
II. The contributions of the partners necessary for the parment of all lia- 

bilities specified in clause (b) of this section. 
(b) The liabilities of the partnership shall rani- in order of payiaent as 

follows: 
I. Those owing to creditors other than partners. 
II. Those owing to partners other than for capital and profits. III. Those owing to partners in respect of cap'. tal. 
IV. Those owing to partners in respect of profits. " 
It is urged by petitioners that the partnership having been dissolred during 

the taxable period the surviring partners and the estate of the deceased part- 
ner had no individual rights in the partnership assets until the partnership 
was ~ound up and the assets distributed in accordance with the uniform 
partnership law which has been adopted by the 1Iassachusetts Legislature. 
Citing Blodgett v. Sffberman (277 U. S. , 1, 12). 

It is further urged that under the provisions of section 218 of the Revenue 
Act, supra, the petitioners could not be taxed for the reason that the proper 
tax must be measured bv the "distributive share" of each partner and that 
no share of the profits was "distributive" until the balance of the assets over 
return of capital was ascertained. 

Section 218(a) provide that there shall be included in computing the net 
income of each partner his distributive share, whether distributed or not, of 
the net income of. the partnership for the taxable year. 

There is no suggestion in this language that the word "distributive" was used 
in a narrow, technical sense. The context appears to preclude such a narrow 
construction. If the word "distributire" were to be limited to the share each 
partner receives from actual distribution of profits, either from a going con- 
cern or upon dissolution of the partnership, the words of the statute "irhether 
distributed or not" becomes meaningless. Each partner has a potential right 
to his share of undivided profits. Plainlv, the word "distributive" is used in 
the sense of "proportionate. " It is the partner's proportionate share of the 
net income of the partnership gained during the taxing period that is taxable 
whether distributed or not. Losses suffered during the same period are allowed 
as deductions from partnership gross incoine in arriring at net profits. 
(Holmes, Fed. Taxes, 1923 ed. , 207. ) 

It appears from the record that the partnership was wound up on the 14th 
dav of September, 1923, when the interests of the several partners were con- 
veyed to a corporation and stock received in exclmnge therefor. The partner- 
ship ceased to exist after September 14, 1928. It had no assets and no liabili- 
ties. Each partner took his share of partnership property, including net income, 
in corporate stock. 

The petitioners contend that the partners had no distributive share of part- 
nership profits because there was a decrease in the value of the capital as-. ets 
and that the capital loss was sufiicient in the exchange of the assets for the 
capital storl- of the corporation to wipe out the profits previously made. 

As we understand the facts, the partnership had made a net profit of 870, - 
708. 87 prior to Julv 1, 1928. Its assets were being used in another enterprise 
which was not completed until July, 1924. Whether this second enterprise 
would result in a gain or loss could not be ascertained within the taxing period. 

Any contention that net income for the taxable vear 19"8 would be wiped out 
by losses expected in future years is untenable. Income taxes are levied upon 
the net inconie for an annual accounting period. Gains in one period may not 
be offset by losses in another; therefore there was no deductible loss in 1923 
unless it was sustained when partnership assets were exchanged for corporate 
stock. 
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Whatever may have been the par value of the stock received by the partners, 
it represented their entire interests in the partnership assets. including any 
net income. There was no sale of the stock during the taxing period. The 
fact that only 810, 000 par value of stock was issued is not controlling. They 
may as well have issued shares of. stock of no par value. Under section 202, 
Revenue Act of 1921, no loss is deductible in such a transaction. This court 
so held in the case of Tsivoglou v. United Htates (81 Fed. (2d), 700, 708). 

In each case the order of the Board of Tax Appeals is affirmed. 

SECTION 219. — ESTATES AND TRUSTS. 
ARTIOLE 841: Estates and trusts. 

REVENUE ACTS OF 1918 AND 1921. 

Deduction, the trust instrument showing that it was not intended 
that any part of the income should during the taxable year be paid 
to or permanently set aside for the charitable corporation. (See 
Ct. D. 214, page 275. ) 

ARTICI, E 848: Decedent's estate during administration. 

REVENUE ACT OF 1921. 

Share of decedent in partnership income f or period ending 
with his death. (See 6. C. M. 7678, page 860. ) 

ARTIGLE 845: Estates and trusts taxed to 
beneficiaries. 

IX — 52-4884 
Ct. D. 264 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1. INco&E — INcoME TAXED To BENEFIGIARY — PAYMENT BY EsTATE 
DURING ADMINISTRATION. 

An amount of income of an estate of a decedent paid during the 
period of administration to a residuary legatee under a Ivill, which 
might have been deducted from the gross income of the estate in 
accordance with section 219(c) of the Revenue Act of 1921 al- 
though the will did not expressly provide for the payment of in- 
come to him, should be included in computing the net income of 
the legatee under section 219 (d) of that Act. 
2. DECISION AFFIRMED. 

The decision of the Board of Tax Appeals (16 B. T. A. , 198) 
affirmed. 

UNITED STATES CIRCUIT COURT OF APPEALS FOR THE SECOND CIRCUIT. 

eamuel Riker, as Evecutor under the Last Will and, Testament of IIarmon W. 
IIendricl;s, deceased, v. Commissioner of Internal Revenue. 

Petition for review of an order of the Board of Tax Appeals redetermining a deficiency of 
$11, 010. 84 in income taxes of Harinon W. Hendricks for the year 1928. Alarmed. 

Before MANTGN, L. HAND, and CHAsE, Circuit Judges. 

[May 19, 1930. ] 
OPINION. 

CHAsE, Circuit Judge: Harmon W. Hendricks, now deceased, was the resid- 
uary legatee under the will of Edith Hendricks. The petitioner is the executor 
of his estate. During 1928 the estate oi' L&'dith Hendricks was still unsettled 
and in process of administration. For that year, it filed an income return 
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in which it included $38, 000 of its income which had in fact been paid by the estate during that year to Harmon W. Hendricks. The Commissioner of Internal Revenue reduced the taxable income of the estate by that amount and created the deficiency here involved by adding that sura to the taxable income of Harmon W. [Hendricks]. 
So far as Harmon W, Hendricks took under the will of Edith, he did so by virtue solely of the following clause: 
"Fourthly: All the rest, residue, and remainder of my property and all the 

property over which I have the power of appointment by virtue of the provi- 
sions of the will of my said mother, Fanny Hendricks, I give, devise, limit, 
and appoint unto my brother, Harmon W. Hendricks, absolutely forever. " 

There is no suggestion in the record that this sum was not properly paid to Harmon W. [Hendricks]. The difierence between the petitioner and the re- 
spondent is that the petitioner claims it was a payment nontaxable as income to Harmon because it was a transfer oi' part of the corpus to him, the payment of income to him not being required by the terms of the will, and it is thought that if this payment had remained in the esta. te until final settlement it would have become a part of the residuary corpus and been paid to him as such; while the respondent claims that since it was income of the estate and actually 
paid to Harmon W. [Hendricks] while the estate was in process of administra- 
tion it was taxable as his income when received by him. 

No one does, or could, consider the $88, 000 as anything but income to the estate. We agree that the estate was not bound to pay any of this income 
to Harmon W. Hendricks before final settlement. Notwithstanding this, it did 
in fact pay the above sum out of its income to him in 1928, and there is nothing to indicate in the slightest that this was not a perfectly proper thing to 
do in the discretion of those in charge of the estate. Presumably it was done 
under some order of distribution but at any rate for reasons unknown, and 
now immaterial anyway, he was paid this part of the estate's income in 1928 
instead of being compelled to wait for it until administration had fully taken 
place. At the time the Revenue Act of 1921 (42 Stat. , 222) controlled and 
contained the following: 

"SEo. 219. (a) That the tax imposed by sections 210 and 211 shall apply 
lo the income of estates or of any kind of property held in trust, including— "(1) Income received by estates of deceased persons during the period of 
administration or settlement of the estate; 

"(2) Income accumulated in trust for the benefit of unborn or unascertained 
persons or persons with contingent interests; 

"(3) Income held for future distribution under the terms of the will or trust; and 
"(4) Income which is to be distributed to the beneficiaries periodically, 

whether or not at regular intervals, and the income collected by a guardian 
of an infant to be held or distributed as the court may direct. 

"(c) In cases under paragraphs (1), (2), or (8) of subdivision (a) or in 
any other case within subdivision (a) of this section except paragraph (4) 
t, hereof the tax shall be imposed upon the net income of the estate or trust 
and shall be paid by the fiduciary, except that in determining the net income of 
the estate of any deceased person during the period of administration or 
settlement there may be deducted the amount of any income properly paid or 
credited to any legatee, heir, or other beneficiary. In such cases the estate or 
trust shall, for the purpose of the normal tax, be allowed the same credits as 
«re allowed to single persons under section 210. 

"(d) In cases under paragraph (4) of subdivision (a), and In the case of 
any income of an estate during the period of administration or settlement 
permitted by subdivision (c) to be deducted from the net income upon which 
tax is to be paid by the fiduciary, the tax shall not be paid by the fiduciary, 
but. there shall. be included in computing the net income of each be~eficiary 
that part of the income of the estate or trust for its taxable year v hich, pur- 
suant to the instrument or order governing the distribuiion, is distributable 
io such beneficiary, whether distributed or not, or, if his taxable year is 
different from that of the estate or trust, then there shall be included in com- 
puting his net income his distributive share of the income of the estate 
or trust for its taxable year ending within the taxable year of the beneficiary. 

such ca. ses the beneficiary shall, for the purpose of the normal tax, be 
allowed as credits, in addition to the credits allowed to him under section 216, 
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his proportionate share of such amounts specified in subdivision (a) and (b) 
of section 216 as are received by the estate or trust. " 

Since the sum in controversy was properly paid by the estate to the ulti- 
mate beneficiary, thou h the testatrix had not expressly provided for the pay- 
ment of inco. ne to him, it might have been deducted from the taxable income of 
the estate in accordance with subdivision (c) above. The petitioner earnestly 
insists that the estate was merely given the right to elect whether to deduct 
or not, and having elected not to deduct this amount from its taxable income 
fixed its status as income taxable as such to the estate alone. We agree 
that the statute gave the estate permission only to make the deduction and, if 
the words of the statute did not themselves amply show this to be so would 
have an added reason for his conclusion in the fact that in 1924 Congress 
«hanged the law to make such a deduction compulsory. [Revenue Act of 1924, 
section 219(b)3. ] Yet we do not agree that any election as to deduction 
by the estate could have any bearing on the taxation of this amount to the 
beneficiary or do more than, if taken, relieve the estate of. the necessity for 
iiiitial payment of income taxes pro tanto. In subdivision (d) is found the 
provision for taxing this payment as income to the beneficiary whether the 
estate takes the permitted deduction or not. The important part is "~ 
and in the case of any income of an estate during the period of administration 
or settlement permitted by subdivision (c) to be deducted from the net income 
upon which tlie lax is to be paid by the fiduciary, the tax shall not be paid 
by the fiduciary, but there shall be included in computing the net income of each 
beneficiary that part of the income " ~ * which, pursuant to the instru- 
ment or order governing the distribution, is distributable to such beneficiary 

This covers by express reference the estate income which was 
paid to Harmon lV. Hendricks. The statute is not confined to what has 
actually been deducted, but it includes what is "permitted by subdivision (c) 
to be deducted. " We must treat the $33, 000 paid to Harmon W. [Hendricks] 
as permitted to be deducted, since it was properly paid and it falls within 
the statutory requirement that "the tax shall not be paid by the fiduciary" 
but by the beneficiary. 

The statute presents no new theory of income taxation by requiring such 
a payment to be treated as income in the hands of Harmon W. Hendricks. 
See Irwin, v. Gavtt (268 U. S. , 161 [T. D. 3710, C. B. IV — 1, 123]), Brewgter 
v. Cage (280 U. S. , 327 [Ct. D. 148, C. B. IX — 1, 274]), Eeiaer v. Beatty (17 Fed. 
(2d), 743 [T. D. 4021, C. B. VI — 1, 189]). In Taft v. Bomor8 (278 U. S. , 470 
[Ct. D. 49, C. B. VIII — 1, 226]), it was held that the increase in value of a gift 

from the time the property was acquired by the donor to the time it was 
sold by the donee could be reached as income taxable to the donee. 

Judgment aiiirmed. 

PART III. — CORPORATIONS. 

SECTION 231. — CONDITIONAL AND OTHER 
EXEMPTIOiVS OF CORPORATIONS. 

ARTIOI, E 517: Religious, charitable, scientific, literary, and 
educational organizations and community chests. 

REVENUE ACT OF 1921 AND PRIOR REVENUE ACTS. 

Corporation organized to assist in enforcing fish and game laws 
and which is supported by membership dues and donations. (See 
I. T. 2564, page 122. ) 

A. RTIcLE 518: Business leagues. 

REVENUE ACT OF 1921 AND PRIOR REVENUE ACTS. 

Association promoting radio industry. (See I. T. 2550, page 128. ) 



A. RTICLP. 521: Local mutual insurance companies 
and like organizations. 

[/231, Art. 521. 

IX-48-4753 
('t. D. 224 

PRE5IICM TAXES — IXCOIIE TAX — RZVEKDE ACTS OP 1916, 1917, MXD 1918. 
CGRPGBATIox — EXEMPTIox — ' LIKE OBGAKIZATIox 

A company Ivriting health and accident insurance is not a "like 
organization ' exempt from income taxes under section 11(a)10 of 
the Rerenue Act of 1916 and section 281(10) of the Revenue Act 
1918 and it is therefore not exempt from the taxes on the is=uanee 
of insurance policies under section 504(d) of the Revenve Act of 
1917 and section 508(d) of the Revenue Act of 1918. 

DIsTBIOT CouRT oF THE UKITED STATEs FQR THE DIsTRIcT oF IXAKSAS, Sccoxn 
DIIasrox, AT WIcHITA. 

The Liberty Life Insurance Co. , a Corporation, substituted as successive plaintiff 
to the Farmers d Merchants Jlutual Life and Casualty Association, a Cor- 
poration. , plaintiff, v. JV. II. L. Pepperell, Collector of Internal Revenue, 
defendant. 

[April 5, 1980. ] 

OPIZIOX. 

HGPKIKs, D. J. : The action is one in which the plaintiff seel-s to recover 
from the collector of internal revenue certain taxes alleged to hare been 
illegally assessed and collected for the period from December, 1917, to December, 
1920, inelusire. It appears to have been filed in 1928 and continued from tinIe 
to time up until november 80, 1928, when trial by jury was waived and the 
case submitted to the court for decision on an agreed statement of facts and 
briefs by the parties. The chief contention by plaintiff is that The Farmers &; 
blerchants 5iutual Life and Casualty Assoei»tion, a Kansas corporation, Ivas 
exempt from the pavment of the taxes assessed and collected because it was 
a "like organization" to those exempted under subdivision 10 of section 11 
(chapter 468(a) ) of the Revenue Aet of 1916 (sec. 6336(k), U. S. Comp. Stat. , 1916), subdivision 10 of section 281 of the Act of 1918, as later changed by the 
retroactire provision of section 1018(b) of the Rerenue Act of 1924, which 
reads: 

"Tenth. Farmers' or other mutual hail, cyclone, or fire insurance companv, 
mutual ditch or irrigation company, mutual or cooperative telephone company, 
or like organization, the income of which consists solely of assesstuents, dues, 
and fees collected from members for the sole purpose of meeting expenses. " 

The Farmers &-. Merchants Mutual Life and Casualty Association was organ- 
ized for the follosving purposes: 

"That the members Inay associate themselves together for the purpose of 
mal-ing insurance on the lires of individuals, and against personal injury, 
disablement or death resulting from injury, and to make insurance on the health 
of individuals, and to receive money for such purpose, and for expense of man- 
agenIent, by voluntary donation or contribution, or to collect the same by 
regular due. or a. sessments on the members. " 

It is argued that the association was or anized solely for the mutual benefit 
of its policyholders; that it at no time wrote any other than health and 
accident policies; that its sole income was derived from asses:ments on its 
members; and that it had no outside investments, no capital stock or stock- 
holders, and that no one connected with it received anr benefit or compensation 
other than for actual services performed or mutual benefits under the policies 
which it issued; that it was a small organization operating in territory tribu- 
tarv to Topeka, Kans. , and as such was recognized by the collector of internal 
revenue. 

I have giren careful consideration to the above and other contentions of the 
plaintifi', but am of the opinion The Farmers & Merchants Mutual Life and 
Casualtv Association was not a "like Gr"anization " of a purelv local character 
entitled to exemption under provision of the statutes mentioned. such organiza- 
tions exempted being "Farmers' or other mutual hail, cyclone, or fire insurance 
companies, mutual ditch or irrigation companies, mutual or cooperative tele- 
phone companies. " 
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(See Bankers and Planters %atua/ Insuranco Association v. Walker, 279 
Fed. , 53, C. C. A. 8th Cir. [T. D. 3318, C. B. I — 1, 259]; Comm, crcial Health d 
Accident Co. v. Pickering, 281 Fed. , 539, Dist. Ct. Southern Dist. of Ill. [T. D. 
3313, C. B. I — 1, 256]; Shelby County 3futual Relief Association v. Schtoancr, 21 
Fed. (2d), 252, Dist. Ct. Southern Dist. of Ill. [T. D. 4050, C. B. VI-2, 242]. ) 

Other questions are ably and lucidly prese~ted in the briefs but need not be 
determined, since if The Farmers tt Merchants Mutual and Casualty Association 
could not itself recover the taxes paid, its successor would have no right to 
do so. 

An order may be drawn accordingly for judgment in favor of the defendant 
and against the plaintifi'. 

SECTION 988. — GROSS INCOME OF CORPORA- 
TIONS DEFINED. 

ARTIGLE 541: Gross income. 

REVENUE ACT OF la2L 

IX — 37 — 4776 
G. C. M. 8446 

The cemetery lots sold in 1921 by the taxpayer were sold under 
an express agreement with the purcha. sers that the lots would 
receive perpetual care in accordance with the rules and regulations 
of the taxpayer. A by-law of the taxpayer provided expressly 
that 10 per cent of the sales price of each lot sold should go 
into a fund for perpetual care; and such a fund was created by 
the taxpayer and a trustee of the fund was designated. The 
statutory law of Washington provides that the taxpayer may 
by its by-laws provide for an irreducible fund or perpetual care 
fund and that such by-law, when enacted, can not be amended 
in any manner except for the purpose of increasing the fund, 
and that such fund with the income arising therei'rom shall be 
used only for the purpose for which it was intended and as limited 
by the statute. 

Such part of the selling price of cemetery lots sold in 1921 
as passed into the irreducible fund or perpetual care fund did not 
constitute part of the taxpayer's gross income and could not 
therefore be a part of its taxable income. 

In 1M1 the M Cemetery Co. was engaged in the business of selling 
cemetery lots and graves and in the ope~ration of the cemetery from 
which such properties were sold. The contract of sale contained the 
following: 

The said party of the first part agrees that said lot or lots shall receive 
perpetual care in accordance with the rules and regulations of said M Cemetery 
Co. without additional cost to the party of the second part. 

Article III of the articles of incorporation of the taxpayer con- 
tains the following: 

There shall be first set aside in a separate fund, to be held by some bank or 
trust company organized under either State or Federal charter and subject to 
either State or Federal supervision, a certain fixed percentage of the sales 
price of all cemetery lots sold, as the "perpetual care" fund, which fund shall 
be set aside prior to the setting aside of fund for the payment of dividends on 
the preferred stock and after its retirement. 

Section 10 of the by-laws of the taxpayer contains the following: 
There shall be set aside in a trust fund, to be held by the trustee with 

which funds for the pavment of dividends on the retirement of the preferred 
stock shall be deposited, an amount equal to 10 per cent upon the sales price 
of each and every cemetery lot sold immediately upon the collection thereof, 
the income of which shall be used as a "perpetual care" fund for all lots in 
the cemetery of the corporation as covered by property conveyed thereto under 
date of, 1919, by, and a trust agreement shall be provided under 
which the income therefrom shall be applied in the manner, either direct or 
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through a cemetery association, or otherwise, as may be determined by the boa«of trustees of the corporation, towards the perpetual maintenance and care of such cemetery and all lots sold therein, and which fund can not be in 
any way reduced or diverted, but shall be a perpetual fund, to be held by the trustee as provided for in these by-laws, and the original articles of incorpora- 
tion, and its successor. 

Section 11 of the by-laws contains the following: 
In order to carry into effect the provisions of the original articles of incor- 

poration and of these by-laws, the corporation shall appoint a trustee to admin- 
ister the trust and sinking fund on account of the "perpetual care" fuud a»d 
for the payment of dividends on and the retirement of the preferred stock, 
which trustees shall be a bank or trust company doing business at 
within County, Wash. , and operatin ~ either under State or Federal 
charter, and subject to State or National supervision. The erst trustee shall 
be the Bank of Washington, which shall act as trustee of the "perpetual Care" fund and of the fund for the payment of clividends on and lhe retirement 
of. the preferred stocl-. In case of its refusal to act or its resignation, then 
and in that event the board of trustees of the corporation shall appoint a suc- 
cessor, which must be a bank or trust company operating under either State 
or National charter, and doing business at, Wa. . h. , and in case of a 
written demand made upon the board of trustees, signed by the holders of 
shares of the preferred stock then outstanding equal to 90 per cent thereof and 
the holders of shares of the common stock equal to 50 per cent thereof, the board 
of trustees shall forthwith appoint a successor to said trustee. By unanimous 
vote of the board of trustees, any trustee may be removed and a new trustee 
having the qualidcations provided for in the original articles and in these 
by-laws may be appointed. 

The question is thus presented whether the funds segregated from 
the sale price for a lot constituted a trust fund and whether the 
amounts so set asicle should be excluded from the gross sales price of 
the lots and consequently not considered in the c~omputation of the 
taxpayer's taxable net income. 

In the case of the Los Angeles Cemetery Association (2 B. T. A. , 
495, C. B. VIII — 2, 32), the taxpayer sold plots in the cemetery. If 
the purchaser desi~red to pay an additional sum for maintenance of 
the plot, the taxpayer would enter into an agreement to care for the 
plot in perpetuity. Under the California statute such funds were 
not to be used for any other purpose and the taxpayer was required 
to invest the fund as required by the statute. The Board heltl that 
such amounts received by the taxpayer did not constitute gross in- 
come as that term was defined in sections 213 and 233 of the Revenue 
A. ct of 1918. The Commissioner acquiesced in that decision. 

In the case of Creenwood Cemetery lssoriation (2 B. T. A. , 910, 
C. B. VIII — 2, 20), the taxpayer had a fixed price for each lot and a 
separate charge for perpetual care of the lot purchased, and when 
sales of lots were made it charged the purchaser the price of the lot 
and the charge for perpetual care us separate items. By agree- 
ment with the purchasers, the amounts paid for perpetual care were 
held as a trust fund, the income from which was alone available for 
use in caring for the lots. The Board disallowed a deficiency cleter- 
mined by the Commissioner on the authority of the case of Los 
Angeles Cesnetery Associat~'on, supra, and the decision was ac- 
quiesced in. 

In thc case of the Sprinctd'ale Cemeteng Association (3 B. T. 4. 
223, C. B. VIII — 2, 49), the taxpayer agreed with the purchasers o) 
the lots to care for the lots during the existence of the cemetery. 
The charter of the taxpayct containecl a provision that the tax- 
payer in its by-laws should apply the net proceeds of sales, after pay- 
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ment of its obligations, expenses, and interest, to keep the grounds in 
repair and good order, but there was no provision for appropriating 
any part of the proceeds of. sales of lots to a perpetual care fund. 
A fund was, in fact, set up informally on an estimate of 95 cents 
per square foot. The Board held that there was no trust fund 
established and that the amounts appropriated to the fund could not 
be deducted froni the sale price of the lots, inasmuch as the fund 
was a voluntary one which might be reduced or wiped out at any 
time, and that the taxpayer's liability to the purchasers of lots was, 
if any, one for breach of contract. 

In the case of 3Ietot'rie Cemetery 
Association 

(4 B. T. A. , 903, 
C. B. VIII — 2, 35), there was a specific understanding between the 
taxpayer and the purchasers of lots that moneys received. by the 
taxpayer for perpetual care of the lots would be held in trust for 
that specific purpose. The Board found that these funds were 
held in trust and therefore gave rise to no taxable income to the 
taxpayer. That case followed the rule laid down in the case of 
Los Angeles Cemetery Association, supra, and was acquiesced in. 

In the case of Troost Avenue Cemetery Association (4 B. T. A, 
1169, C. B. VIII — 9, 59), the deeds given by the taxpayer to pur- 
chasers of lots made no reference to perpetual care, to a trust fund, 
or to apportionment of the purchase price, but the receipts given 
purchasers divided the purchase price, part of. which was to go 
to "perpetual maintenance" in accordance with an agreement be- 
tween the taxpayer and a trustee custodian of the fund. The Board 
held that the portion of the purchase price paid to the trustee was 
irrevocably in the possession of the trustee and was deductible as an 
ordinary and necessary business expense. That decision was 
acquiesced in. 

In the case of Inglee~ood Park Cemetery Assooiotion (6 B. T. A. , 
886), each deed for a cemetery lot contained the following: 

Said lot is granted with right to the grantee for perpetual care thereof by 
and at the expense of said cemetery association. 

By proper corporate action 25 per cent of the total monthly re- 
ceipts from sales was set apart as a perpetual care fund, which was 
deposited in the bank in a separate account. Purchasers were as- 
sured. that this fund. for perpetual care would be maintained. The 
Board found, as the laws of California prevented the use of the 
fund in any other manner, that the amounts so set apart for perpetual 
care constituted a trust fund 'from the instant they passed into the 
hands of the taxpayer, and that additions to the corpus of the 
fund could not be included. in statutory invested capital as earned 
surplus. That clecision was not acquiesced in (C. B. VIII — 9, 65). 

In the case of Portland Cremotion Assoriotion (10 B. T. A. , 65) & 

nichcs, urns, and vaults were sold by the taxpayer. By corporate 
resolution a certain percentage of the receipts from such sale was 
set aside as a mairitenance fund, and purchasers were assured that a 
portion of the purchase price would. be placed in such fund. The 
Board held that there was no trust fund established; that the lia- 
bility to the purchasers was no more than a contractual liability'; 
that there were no grounds on which a court of equity would imply 
a trust or administer it; and that the entire receipts from sales con- 
stituted gross income. 
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On review by the Circuit Court of Appeals, Xinth Circuit, the 
court reversed this decision of the Board ancl held that a trust had 
been created, and that the amounts that went into the trust fund did 
not constitute income. (Portland Cremation Association v. Corn- 
missioner, 81 Fed. (2d), 843. ) 

In the case of Troost Avenue Cemetery Co. v. 6 noted. States (21 
Fed. (2d), 194), the question arose whether sums received bv a 
cemetery company from purchasers of lots and by it paid into a 
perpetual maintenance trust fund, and the interest accruing upon 
such fund were income subject to taxation. The court found that 
a proportion of the purchase price of a lot was paid bv the pur- 
chaser to the plaintiff and at once paid over by the plaintiff to a 
trustee. The court held that such sums passed through the hancls of 
the plainti8 only as a representative of the purchaser= of lots. that 
the trust fund was held absolutely by the trustee and was not sub- 
ject to any control by the plaintiff, and was irrevocably and perpet- 
uallv deroted to the maintenance and beautification of the cemetery. 
The court said: 

Certainly the proceeds of sales of property are to be included in the gross 
income oi' the seller, if the amounts received are for the use and benefit of 
the seller; but that is not true of any part of the proceeds which is not re- 
ceived for the seller's use and benefit, but merely passos simultaneously into 
aud out of his hands to a third party, vvho holds it. not for the ucso and bene- 
fit of the seller, but for the use and benefit of the buyer. That i: this ca;e. 
So this amount was not a part of. the plaintiff's gross income, and could not, 
therefore, be a part of its taxable net income. 

In the case of =lmerieam Cemetery Co. r. Z nited States (28 I'ed. 
(2d), 918), by the terms of an agreenient with the citr of )wichita 
permitting operation of a cemetery, a trust fund wa= establi:hed at 
a certain amount per acre, the principal of which was to be held in- 
violate as a perpetual care fund, a responsible trust companv being 
made trustee. This agreement was assumed when the taxpa&-er was 
incorporated. I nder the laws of Kansas it is mandatorr on a. ceme- 
terr company to set aside not less than 10 per cent ot' the purcha-. . c 
price of each lot for the permanent maintenance ot the cemetery. 
trust &md was established in accordance with the agreement. In 
the purchase of lots the taxpayer inserted in the deeds a prorision for 
the perpetual care of the lots as prorided for in the agreement with 
the city. The question arose whether the amountc paid to the trus- 
tee were to be considered a part of the income of the tazpaver, or, 
if considered as part of the income, whether deduction should be 
allowed on account of such payments. The district court held that 
the several decisions of the Board of Tax Appeals had established 
a rule on the subject as follows: 

The moneys derived from the sale of cemetery lots shall be treated 
as income, and no part of that income nmy be deducted. for taxation purlwses, 
cimplv because the cemetery corporation ha. made a general a, reemeni for 
perpetual maintenance. 

Th«ou«wen««o sav. however "If on the other hand a tru 
is created, and a tazpaver is bound. either br statute or its agree- 
ment, to pay certain sums into a trust fund, and if such trust fund 
is entirelv beyond its control, and if the principal and income fronl 
such trust can not inure to the benefft of the plaintiff'. then the sums 
paid into the trust are not considered as a part of the plaintitf s in- 
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come. " The court also said "In the common acceptation of the term 
[income] it is diflicu]t to see how the defendant can successfully as- 
sert that those sums which a plainti8 places in an irrevocable trust, 
for the benefi of the lot owners, can be considered as a part of its 
income. " The court held in that case "the trust being irrevocable, 
and both the principal and income being forever beyond the reach 
of the plaintifF for its own use, the amounts paid to the trustee by 
reason of the statute, or by reason of its contracts with the city of 
Wichita and the owners, is not taxable income. " 

The instant case arises under the laws of the State of Washing- 
ton. Section 8766 of Remington's Compiled Statutes of Washing- 
ton (1922), relative to cenietery associations, and in force in 1921, 
reads as follows: 

Such association shall be authorized to purchase or take by gift or devise, 
and hold land exempt from execution and from any appropriation to public 
purposes, for the sole purpose of a cemetery not exceeding 80 acres, which shall 
be exempt from taxation if intended to be used exclusively for burial purposes, 
and in no wise with a view to prost of the members of such association: 
Provided, That when the land already held by the association is all practically 
used, then the amount thereof may be increased by adding thereto not exceeding 
20 acres at a time. Buch association may by its by-lazes provide that a stated 
percentage of the moneys realized from the sale of lots, donations or other 
sources of revenue, shall constitute an irreducible fund, , which fund may be 
invested in such manner or loaned upon such securities as the association or the 
trustees thereof may deem proper. The interest or income arising from the 
irreducible fund, provided for in any by-laws, or so much thereof as may be 
necessarv, shall be devoted exclusively to the preservation and embellishment 
of the lots sold to the members of such association, and u:here any by-late has 
been, enacted for the creation, of an, irreducible fund, as herein provided for it 
can not thereafter be amended in any manner tchatever evcept for the purpose 
of increasing such fund. After paying for the land all the future receipts 
ard income of such association subject to the provisions herein for the creation 
of an irreducible fund, whether from the sale of lots, from donations, rents or 
otherwise, shall be applied exclusively to laying out, preserving, protecting and 
embellishing the cemetery and the avenues leading thereto, and in the erection 
of such buildings as may be necessary or convenient for the cemetery purposes, 
and to paying the necessary expenses of the association. No debts shall be 
contracted in anticipation of any future receipts except for originally purchas- 
ing, laying out and embellishing the grounds and avenues, for, which debts so 
contracted such association may issue bonds or notes and secure the same by 
way of mortgage upon any of its lands, excepting such lots as shall have been 
conveyed to the members thereof; and such association shall have power to 
a, dopt such rules and regulations as they shall deem expedient for disposing of 
and for conveying burial lots. [Italics supplied. ] 

In 1921 the lots were sold under an express agreement with the 
purchasers tha. t the lots wou]d receive perpetual care in accordance 
with the rules and r'egulations of the taxpayer. A. by-law of. the tax- 
payer provided expressly that 10 per cent of the sales price of each 
lot sold should go into a fund for perpetual care. Such fund was 
created by the taxpayer and a trustee of the fund was designated. 
The statutory law of Washington provided that the taxpayei' might 
by its by-laws provide for an irreducible fund or perpetual care fund 
and that such by-law, when enacted, could not be amended in any 
manner except for the purpose of increasing the fund, and that the 
interest or income arising from the fund should be devoted ex- 
clusively to the preservation and embellishment of the lots sold. 

From the foregoing it seems clear that a trust fund was created in 
which the purchaser of a lot had such an equitable interest as might 
be enforced upon application to a court of equity by petition asking 
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for specific performance, and that such trust fund was irrevocable, both as to principal and income therefrom. Since the trust fund is 
irrevocable and limited by the agreement with the purchaser of the 
lots, by the by-laws of the taxpayer, and by the statutes of Wash- 
ington, it is thus placed beyond the control of the taxpayer ancl can 
not inure to its benefit. It necessarily follows that such part of any 
moneys received from the sale of lots, passing into the irreducible 
fund or perpetual care fund, did not constitute part of the taxpayer's 
gross income and could not therefore be a part of its taxable income. 

This office is of the opinion that in sales of cemetery lots made 
in 1921 by the taxpayer, where part of the selling price of a lot went 
into an irreducible fund or perpetual care fund, such part of the 
selling price did not constitute taxable income of the taxpayer in the 
instant case. 

C. M. CHAREST) 
General Counsel, Bureau of Inte~/ Eevenue. 

SECTION 934. — DEDUCTIONS ALLOWED 
CORPORATIONS. 

ARTIULE 561: Allowable deductions, IX — 20 — 4711 
Ct. D. 909 

INCOME TAX — REVENUE ACT OF 1018 — DECISION Ole COURT. 

DEDUGTIoN — Loss FRCM REDATKs. 
Where a taxpayer during the year 1918 sells and delivers its 

product packed in cloth sacks under contracts providing, in con- 
formity to a practice of several years, that the price named includes 
the sacks, which the taxpayer agrees to repurchase if returned in 
serviceable condition, payments made in 1919 by the taxpayer to its 
customers in the repurchase of sacks sold to them in 1918 under 
such contracts are not rebates within the meaning of section 
234(a) 14 of the Revenue Aet of 1918 and therefore no loss on 
account of such payments is deductible in 1918 under that sub- 
section. 

DrsTRIOT CQURT OF THE UNITED STATEs FoR THE WEsTERN DIGTRICT oF MIssoURI, 
WESTERN DIVISION. 

Dewey portland Cement Co. , a Corporation' ptatnti ff, v. Noah, Crooks, as Col- 
lector of Internal Revenue, defendant. 

[May 29, 1930. ] 

STATEMEIVT OF THE CASE, FINDINGS OF PACT, MEMORANDUM OPINION, AND CON- 
CLUSIONS OP LAW. 

pTIS, District Judge: This is an action to recover alleged excess taxes in the 
sum p f $18, 755. 86, paid for the year 1918. Recovery of this amount is sought. 
under and by virtue of the provisions of section 234 ( a) 14 of the Revenue Aet 
pf 1918, vvhrcb, so far as is here pertinent, reads as follows: 

"At the time of filing return for the taxable year 1918 a taxpayer may file 
claim in abatement based on the fact that he has sustained a substantial 

ipse (whether or not actually realized by sale or other disposition) resulting 
from any material reduction (not due to temporary fiuetuation) of the value 
of the inventory for such taxable year, or from the actual pavment after the 
clpse of such taxable year of rebates in pursuance of contracts entered into 
during such vear upon sales made during such year. In such ease payment 
pf the ampunt of the tax covered by such claim shall not be required until 
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the claim is decided ~ ~ ~. If no suCh claim is filed, but it is shown to 
the satisfaction of the Commissioner that during the taxable year 1919 the 
taxpayer has sustained a substantial loss of the character above described then 
the amount of such loss shall be deducted from the net income for the taxable 
year 1918 and the taxes imposed by this title and by Title III for such year 
shall be redetermined accordingly. Any amount found to be due to the tax- 
payer upon the basis of such redetermination shall be credited or refunded to 
the taxpayer in accordance with the provisions of section 252. " 

More particularly plaintiff's claim is based upon that part of the above-quoted 
provision of the Revenue Act of 1918 which provides for a refund where the 
taxpayer has " sustained a substantial loss ~ ~ ' resulting * ~ ~ from 
the actual payment after the close of such taxable year of rebates in pursuance 
of contracts entered into during such year upon sales made during such year. " 
The ease was tried to the court, a jury having been waived by written stipu- 
lation. From the agreed statement of facts oftered in evidence I make the 
following 

FINDINGS oP FACT. 

The plaintiff is a corporation organized in 1906, under the laws of the State 
of West Virginia, and was during all of the time mentioned in the petition 
and now is duly licensed to transact business in the State of Missouri. The 
plaintiff's oifice and principal place of business is at Kansas City in said State. 
Plaintiff was and is engaged in the manufacture and sale of Portland cement. 

The plaintiff has at all times made its Federal income tax returns on the 
calendar-year basis and has kept its books and records on an accrual basis. 

On or about the 15th day of April, 1919, the plaintiff filed with the collector 
of internal revenue at Kansas City, Mo. , its corporation income and profits 
tax return for the year 1918, on Form 1120, as required by the Revenue Act 
of 1918, and paid the tax shown due thereon in the amount of 87, 372. 09. 

IV. 

On the September, 1924, assessment list, the Commissioner of Internal Revenue 
made an additional assessment against the plaintiif for the year 1918 in the 
amount of $26, 780. 56. The additional assessment was arrived at by increasing 
plaintiff's net income in the amount of $78, 026. 55, which was shown on its 
books as "sack redemption fund" and not reported as income in its sa. id return 
for the year 1918. The additional assessment was paid to the collector of 
internal revenue at Kansas City, Mo. , in two payments, as follows: $23, 212. 50 
on October 22, 1924, and $3, 567. 97 on February 20, 1925. 

On October 3, 1927, the plaintiff filed a claim for refund of the additional 
assessment in the amount of $26, 780. 56. On February 29, 1928, the plaintiff's 
claim for refund was rejected. 

VI. 

On December 18, 1923, the taxpayer and the Commissioner of Internal 
Revenue entered into a waiver agreement extending the period for determina- 
tion, assessment, and collection of any tax due for the year 1918 for a period 
of one year from the date thereof. 

VII. 

The plaintiif during the year 1918 and for many years prior thereto delivered 
its product, Portland cement, packed in cloth sacks, bearing the name and trade 
mark of plaintiff stamped thereon in large letters, which was the general 
custom of the cement industry in delivering its product. 



377 [$234, Art. 561. 

VIII. 
The plaintiff for many years prior to 1918 and during the period from 

January 1, 1918, to September 16, 1918, sold its product under contracts con- 
taining a clause reading as follows: 

"Sacks. The price named includes the sacks in which the cement is to be 
shipped. Cloth . acks of Dewey brand delivered hereunder will be repurchased 
subject to the seller's inspection and count, at 10 cents each, if returned promptly 
in serviceable condition at Dewey, Okla. Sacks that have been wet or are 
worthless will not be repurchased. " 

IX. 

The plaintiff beginning with September 16, 1918, and throughout the re- 
mainder of 191S, sold its product under contracts containing the aforesaid 
clause, but with the amount stated therein, changed from 10 cents to 25 cents. 

Pursuant to the aforesaid agreement, the plaintiff repurchased from cus- 
tomers, at least 90 per cent of the total sacks sold to them. 

XI. 
The sacks sold during the period from September 16 to December 31, 1918, 

were stamped in such a manner as to clearly identify them as sacks which 
the plaintiff bad agreed to repurchase at 25 cents. Sacks presented by others 
than customers for repurchase were not bought at the price agreed upon in 
plaintiff's contract with customers. 

XII. 
Prior to September 16, 1918, the plaintiff recorded on its books the sales of 

cement delivered in cloth sacks by debiting the customer's account with the 
selling price of the cement, plus 10 cents for each sack, and crediting the selling 
price of the cement to "cement sales" and 10 cents to "sack inventory. " When 
the sacks were repurchased, " sack inventory " was debited 10 cents for each 
sack and a corresponding credit made to the customer's account. 

XIII. 
Beginnin with September 16, 1918. entries to reQect transactions involving 

cloth sac!-s were placed upon plaintiff's books by debiting customer's account 
with the selling price of cement, plus 25 cents for each sack and crediting 
selling price of the cement to "cement sales" . . nd 25 cents to "sack redemption 
fund. " An additional entry was made debiting "sacks in hands of customers" 
10 cents and crediting a like amount to "sack inventory. " When sacl-s were 
repurchased, "sack redemption fund" was debited and the customer's account 
credited with 25 cents. An additional entry was made whereby "sack inven- 
torv" was debited 10 cents for each sack repurchased and a corresponding 
credit made to "sacks in the hands of customers. " 

XIV. 

During the period from September 16 to December 31, 1918, the plaintiiT 
delivered to its customers 606, 453;acks of Portland cement, packed in cloth 
sacks, and the charge therefor included 25 cents for each sack. During the 
said period there were returned to the plaintiff S6. 276 sacks, leaving a balance 
of 520, 177 sacks in the hands of the customers, the total amount charged for 
said sacks bein" $130, 044. 25. Of this amount. $o2, 017. 70 was actual cost to 
the plaintiff, leaving a balance of $78, 026. 55, which the Commissioner of, 
Internal Revenue added to plaintiff's re. urn as taxable income. 

XV. 

During the year 1919, the plaintiff repurchased 392, 0o2 sacl-s of the said 
520, 177 outstanding and paid to its customers the sum of $9S, 013. 

35942' — 31 
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XVI. 

The sum of $98, 018 is $58, 807. 80 in excess of the original cost to plaintitf 
of said 520, 177 sacks. New sacks of the same type as the sacks repurchased 
from customers would have cost approximately 20 cents each if purchased 
from the manufacturers during the period from September 16 to December 31, 
1918. The sacks repurchased from customers during 1919 were from 1 to 5 
vears old. The average life of a sack is six years. 

MEMORA1VDUM oPINIojv. 

Of the possible questions in this case there is one only that requires con- 
sideration. That question is this: Were the payments made by the plaintiff 
to its customers in the repurchase of sacks sold to them in 1918 under the 
contracts it had with them rebates within the meaning of section 234(a)14? 

The term "rebates" as used in section 284(a)14 requires definition. Various 
definitions may be found in the works of general and legal lexicographers. 
Webster's International Dictionary defines a "rebate" as —" a deduction; abate- 
ment; remission or payment back; to remove a portion of (a charge). " It is 
defined in Bouvier's Law Dictionary, volume 8, page 2819, as —" an allowance 
by way of discount or drawback. " In connection with Federal statutes for- 
bidding carriers to grant rebates the word has been defined as implying "a 
comparison with, a measurement by, and a departure from, a determined 
standard. " (Standard Oil Co. of Indiana v. United, States, 164 Fed. , 877, 890. ) 

From these general definitions it appears that it is essential to the idea of 
a rebate that upon a sale of goods or services something be returned to the 
purchaser out of the purchase price for the purpose of accomplishing a re- 
duction in the purchase price. There is every reason to believe that this 
general definition is the one intended by the Congress for the word "rebates" 
as used in section 284(a)14. That is clearly indicated by the legislative 
history of the section. 

The section was adopted in contemplation of extraordinary conditions ob- 
taining in 1918, when it was expected, by reason of the termination of the 
World War, a great reduction in values would ensue. It was intended to 
permit taxpayers to claim losses by reason of these great reductions in values, 
both in connection with merchandise on hand and in connection with mer- 
chandise which had been sold. As to the latter class of merchandise, where 
purchasers thereof, contemplating the probable reduction in values, exacted 
from the seller contracts providing for rebates in the event of a falling market 
and because of the probable falling market, it was thought just to provide that 
such rebates so paid should be allowed as losses. That that, was the intention 
of the Congress appears from the declaration made by Senator Simmons, chair- 
man of the Finance Committee, in advocating the adoption of the measure. 
He said (Congressional Record, volume 57, part 8, page 8188): "I refer to the amendment or amendments relating to shrinkage in inven- 
tories and net losses. ~ ~ ~ Market values are falling and this decline 
will undoubtedly proceed at a constantly accelerating rate. Under such cir- 
cumstances the allowance for falling inventories, as amended by the con- 
ferees, will afford the greatest relief from all heavy taxes which the bill 
imposes. 

"In general terms, where during the year 1919, by reason of a decline in 
values, the inventories upon which the incomes for the year 1918 were based 
have shrunk so as to make it apparent that the tax which would be paid in 
1919, based upon these high inventories, would be based upon values that no 
longer exist, values that have disappeared, which will never be realized, the 
bill permits a reduction to the extent of the decline in the inventory values 
and provides that the tax for the preceding year shall be redetermined and 
paid upon the new basis of value, instead of upon the original inventory basis. " 

While the language quoted from the statement of Senator Simmons is par- 
ticularly applicable to the first part of section 284(a)14, obviously it involves 
also an explanation of the part of that section with which we are here imme- 
diatelv concerned. 

The Circuit Court of Appeals for the Eighth Circuit similarly has explained 
the general purpose of this section. (Glover Co. v. Collector of Interna/ Rev- 
enue (8 C. C. A. ), 84 Fed. (2d), 605, 607. ) See also IIenningsen Produce Co. 
v. Commissioner of Internal Revenue (D. C. C. C. A. ) (37 Fed. (2d), 821, 822 
[Ct. D. 171, C. B. IX — 1, 817]). 
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Having in mind the meaning of the word "rebates" as used in this section, as that meaning is made clear both from the general definitions of the word 
and from the light thrown upon it by the legislative history and judicial con- 
struction of the section, it can not be said that what the p(aintiff did con- 
s(tinted payment of rebates to its customers. It sold sacks to its customers for 
25 cents each. It agreed to purchase them back at the same price, if the 
customers desired to resell them to the plaint(Z. It did repurchase sacks at 
that price. There is here none of the characteristics of rebates. Especially 
is there absent the essential e'ement of price reduction by means of repayment 
of a part of the price paid. Moreover, a true rebate does not include the 
return of tbe article purchased, but assumes its reteu(ion by the purchaser. 
Furthermore, . no e of the reasons on account of which section 238 was adopted 
applv here. The agreement to repurchase was not at all iniiuenced or brought 
about by any change in market conditions which might have subjected pur- 
chasers to loss on account of a falling market. 

Since the payments by way of repurchase of its sacks theretofore sold to 
its customers were uot rebates in any sense, plaintiff can have no relief under 
the section of the statutes relied on by it bere. 

CONCLUSION OF LAW. 

Upon the facts found, plaintiff is not entitled to recover. It did not sustain 
any loss in 1918 by reason of payments of rebates under contracts entered 
into in connection with sales made in that year. Paymeuts made by it in 
repurchasing sacks sold to its customers were not rebates. 

Judgment should be for defendant. A decree may be prepared accordingly 
and submitted for approval and entry, An exception is allowed to the con- 
clusion of law hereinb fore announced. 

ARTIcLE 561: Allowable deductions. 
REVENUE ACT OF 1921. 

Casing-head gasoline contracts. (See G. C. M. 8258, page 2M. ) 

ARTIUI, E 561: Allowable deductions. IX — 42 — 4806 
Ct. D. 237 

INCOME TAX — REVENUE ACTS OF 1918 AND 1921 — DECISION OF COURT. 

1. DEDUcTION — BURINEss I xPENSEs — PAYMENTs To A FUND RE. 
sERVED FCR SELF-INsURANcE. 

Amounts paid by an employer into a fund set up, pursuant to a 
resolution of an industrial commission of a State, as a reserve for 
self-insurance, which is used for p yment of compensation and other 
benefits under the workmen's compensation act of the State, are not 
deductible from gross income as a business expense under section 
234(a)1 of thc Revenue Acts of 1918 and 1921. 
2. DEOIsroN AFFIRMED. 

The decision of the Board of Tax Appeals (13 B. T. A. , 189) 
affirmed. 

UNITED STATEs CIRcUI'r CDURT oF APPEALS, TENTH CIRCUIT. 

Bpring Uanpon Coal Co. , appellant, peti'tioner, v. Commissu&ner of Internal 
Revenue, respondent. 

Appeal from the United States Board of Tax Appeals. 

Before COTIERAL, PIIILI. IPs, and i(ICDERMOTT, Circuit Judges. 

[September 5, 1930. ] 
OPINION. 

5IODERMDTT, Circuit Jud. e, delivered the opinion of the court. 
The workmen's compensation law of Utah requires certain employers to pay 

certain compensation to injured employees. To secure the emnloyees in such 
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compensation, the statute gives an employer the option to (1) insure itself 
against liability to its employees either in the State insurance fund or a private 
insurance company, or (2) "By furnishing annually to the commission satis- 
factory proof of financial ability to pay direct the compensation in the amount 
and manner and when due as provided for in this act. In the latter case, the 
commission may in its discretion require the deposit of acceptable security, 
indemnity or bond to secure the payment of compensation liabilities as they are 
incurred. " 

The petitioner "elected to become a self-insurer" about July 1, 1919; the 
commission approved but required a $50, 000 surety bond as a guaranty of its 
ability to respond to its obligations under the law. At the same time, appar- 
ently, the petitioner established the fund hereafter referred to. On November 
19, 1920, the industrial commission issued its special order directed to peti- 
tioner, reciting that the petitioner had previously been authorized "to pay com- 
pensation ~ * " direct to its employees and become what is known as a 
self. -insurer "; that it had been directed "to set up reserves for the purpose of 
such payments in an amount equal to the premiums that would be paid if said 
company were insured in the State insurance fund"; that coal mining was a 
hazardous business and the commission desired to protect injured employees; 
it was therefore ordered that the petitioner "set aside an amount of money 
equal to that which would be required as premiums from said company were it 
insured with the State insurance fund, said amount to be used for the payment 
of compensation, medical and other benefits of the workmen's compensation act 
and for such incidental expenses as may be necessary for the proper administra- 
tion and carrying out of such requirements; and * * ~ (that it) 
continue to set up such reserve until the further action of this commission 
either modifying or annulling this order. " 

The petitioner established a "welfare or compensation insurance fund" and 
together with two other employers "employed one F. D. Brown ' * ~ to 
assume charge of all administrative duties" in connection with such funds. 
Brown did not intermingle the funds of his three employers, but did set up a 
separate oifice and organization; periodically he. rendered a statement to his 
employers of the amounts required to be set aside; the employers gave him 
checks iherefor, and petitioner's checks were deposited in a separate bank 
account denominated "The Spring Canyon Welfare Fund. " From this fund, 
Brown paid claims of employees and expenses of administration, and nothing 
else. Earnings accruing to the fund were added thereto. During the years in 
question, the addit:ions to the fund exceeded the disbursements. The petitioner 
carried the balance in the fund as an asset, offset by a char e to reserve for 
insurance. During the years 1920 and 1921, when invested capital was a factor 
in computing taxes, the respondent included the balance in the fund as a part 
of the invested capital of petitioner. 

Neither the income of the petit';oner, nor its right to deduct payments made 
out of the fund, is in dispute. The question is whether the petitioner is entitled 
to deduct all sums paid into this reserve fund, without regard to the amount of 
liabilities, incurred or paid, to its employees. The years involved are 1920, 
1921, and 1922. 

Deductions from income may not be made unless authorized by the statute. 
The petitioner claims the right to make this deduction under section 284(a)1, 
Revenue Act 1918 (40 Stat. , 1057), and the corresponding section in the Act of 
1921 (42 Stat. , 227). That subsection reads in part: 

"That in computing the net income of a corporation subject to the tax imposed 
by section 280 there shall be allowed as deductions: 

"(1) All the ordinary and necessary expenses paid or incurred during the 
taxable year in carrying on any trade or business 

The briefs of the parties are devoted largely to the question of whether the 
fund is held in trust, and if so, whether it is revocable. These questions need 
not be determined. While the primary purpose of the fund is to secure employees 
in their compensation, payments from the fund discharge legal obligations of the 
employer. And while the employer may not revoke the trust as long as obliga- 
tions to employees are outstanding, any excess in the fund at the end of 1920 is 
available to pay legal obligations of the employer incurred or due in 1921. So, 
at all times, the employer has the benefit of the accruals to the fund, in that 
such accruals are available to pay its legal obligations. It is argued that the 
petitioner has the right to treat payments into the fund as expenses, and in 
event it later revoked the arrangement, to then charge itself as income with any 
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balance repossessed; that is to say, the petitioner desires to select the taxable year into which this iucome shall be charged. The same general argument was made, without success, in Corhss v. Bouers (281 U. S. , 376 [Ct. D. 188, C. B. IX — 1, 24]). 
There i» another reason. Taxation is a practical matter, and form must give 

way to substance. In E(7nwr r. Afacomher (252 V. S. , liO, 211 [T. D. 3010, C. B. 
8, 25] and Boscers r. Iferhaugh-Empire Co. (271 U. S. , 170 [T. D. 3881, C. B. 7 — 1, 199]) it was he'. d that "in determining what constitutes income, substauce rather than form is to be gireu controlling weight. " The same rule should 
apply to "expenses "; and in truth and substance the sums»et aside by the 
petitioner were not "expenses" of the busine. s. They were sums "set aside" 
as required by the commission, and were in fact reserves against contingent 
losses. The order of the commission twice speaks of them as such; the peti- 
tioner carried the fund on its books as an as et, offsetting it by "a correspond- 
ing amount reflected as a reserve for workmen's compensation insurance. " True, it was more than a bookl-, eeping entry; it was an actual reserve, akin to that 
required of insurance companies, but nevertheless a reserve. It is siguificant 
that the reserves of insurance companies are deductible by virtue of a separate 
subsection which does not extend to mining companies. "Reserves to cover 
contingent liabilities * ~ * are not allowable as deductions. " (Lacas v. 
American Code Co. , 280 U. S. , 445 [Ct. D. 168, C. B. IX — 1, 314]; United 
States v. Anderson, 269 V. S. , 422 [T. D. 3839, C. B. Y — 1, 179]. ) The precise question came before the Beard of Tax Appeals in allay, 1925. 
(APPcal' of Pan-Anglican Hide Co. , 1 B. T. A. , 1249. ) The Board held that 
such payments were not deductible as an expense, saying: 

"The taxpayer also urges that it is improper to discriminate between one 
who pays premiums to an insurer and one who bears his own risk. The dif- 
ference is one of fact; in the one case the expense of premiums is paid or 
iucurred and in the other it is not. The discrimination, if . uch it be, is self- 
imposed. Since the statute does not permit a taxpayer to deduct as an ezpeuse 
an amount which he fears he may some day be called upon to spend, there can 
be no sanction for such a deducticn. " 

To the same effect see In re Thompson Scenic By. Co. (2 B. T. A. , 664); Id. 
(9 B. T. A. , 1203); In re Greenv(7 le Coal Co. (3 B. T. A. , 1228). It thus appears that at least since May, 1925. the Comruissioner and the Board have uniformly 
held that a self-insurer may not deduct an amount equivalent to premiums it 
might hare, but did not, expend. Congress has reeuacted section 234 since, 
without change in this regard, thereby recognizing aud adopting the established 
practice. (Luckenhach S. S. Co. v. United States, 280 U. S. , 173; United Stares r. Jackson, 280 V. S. , 188; Xntionai Lead Co. v. United States, 252 I:. S. , 140; 
United States r. Anderson, 269 U. S. , 4~2, 439 [supra]. ) Petitioner cites later 
decisions of the Board of Tax App als which it contends are inconsistent with 
the decisions above set out. ll ithout reviewing them or expressing an opinion 
thereon, we need only say that the present case is not analogous to a trust set 
up by an employer to assist employees in sickness or old age, where he is 
under no obligation so to do; neither is it governed by Portland Crcmation 
Association v. Cotnmissioncr (9 C. C. A. ) (31 F. (2d), 843), where a cemetery 
corporation, in consideration of the pu chase of a lct, agreed to pay a portion 
of the price into a perpetual maintenance fund. 

The whole object of self-insurance is to avoid the ezpeuse of insurance 
premiums. If the petitiorer had elected to insure its risks in the State fund 
or a private company, it would hare expended the premium aud shifted the 
risk; instead, it retained the ri k . . nd kept the premium. Earing elected nct 
to expend the premium, it can not charge a corresponding sum as au 'ex- 
pense. " The "ezpeuse»" incurred and deductible were the smus paid its in- 
jured workmen, a':d uot the amounts set aside for their protection; the 
petitioner is not entitled to deduct as au expense a sum of mone. . which it 
might have ezper&!ed for insurance premiums, but did nct. 

Tl. e petition to review is denied. 
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ARTIOI E 561: Allowable deductions. IX — 48-4849 
Ct. D. 951 

INCOME TAX — REVENVE ACT OF 1918 — DECISION OF COVRT. 

1. DEDUcTICN — BUsINEss EXPENsE — Loss — CoRPoRATE PAYMENT 
PURGUANT To AGREEMENT IN SEITLEMENT QF DI$PUTE BETwEEN 
STocKHCLDERs. 

A payment made by a corporation to one of its stockholders, 
who had brought suit solely to establish his right to subscribe 
to his proportion of stock representing an increased capitalization 
and to have it issued to him at par, pursuant to a compromise 
agreement between its two stockholders in settlement of the dis- 
puted right to subscribe and other matters in controversy between 
them whollv of their concern, is not deductible as a business 
expense under section 264(a)1 of the Revenue Act of 1918 or as a 
loss under paragraph 4 of that subdivision. 
2. DECISION AFFIRMED. 

The decision of the Board of Tax Appeals (15 B. T. A. , 210) 
afiirmed. 

UNITED STATEs CIRGUIT Co'URT oF APPEALs FQR THE SEOCND CIRGUIT. 

One Hundred Five West Fifty-fifth Street, Inc. , petitioner, v. Comnwssioner of 
Internat Revenue, respondent. 

Before L. HAND, CIIAsE, and MAOK, Circuit Judges. 

OPINION. 

Petition for review, pursuant to the Revenue Act of 1926 (ch. 27, sections 
1001, 1002, 10M, 44 Stat. , 9, 109, 110) of an order of redetermination of the 
Board of Tax Appeals promulgated February 6, 1929, determining a deficiency 
in income and profits taxes for the year 1920. Aifirmed. 

The facts were never in dispute. From the findings of the Board of Tax 
Appeals it appears that the- 

"Petitioner is a corporation organized and existing umler the laws of the 
State of New York, with its principal place of business at 22 East Forty-ninth 
Street, New York City. 

"The corporation w'as organized in 1916 with an authorized capital stock 
of $60, 000, consisting of 600 shares of a par value of $100 each. 

"All of the capital stock oi the corporation was subscribed and paid for in 
cash by Harold C. Mathews and John J. Hearn, in equal proportions. George 
J. Gillespie was attorney for both parties and for the corporation. He, with 
his office associate, a Mr. McCarthy, held 10 shares each of Hearn's stock in 
order to qualify them as directors of the company. Upon incorporation Hearn 
became president of the company, and Mathews secretary and treasurer. 
Immediately after incorporation the company proceeded to erect a building 
at 105 West Fifty-fifth Street (from which it took its name) and undertook 
the remodeling and reconstruction of a building at 100 Central Park South. 
The original paid-in capital was found insutficient to finance the projects under- 
taken and from time to time as additional capital was required f'unds were 
a. dvanced by Mathews, such advances being treated as loans to the company. "In January, 1917, the capital stock of the company was increased by an 
amendment to the certificate of incorporation by $60, 000, or a total capitaliza- 
tion of $120, 000. The laws of the State of New York provide that when new 
stock is to be issued each stockholder has the right to subscribe to an amount 
of new stock equal in proportion to the stock already held by him, in order 
to permit each stockholder's voting power to remain in relatively equal pro- 
portion. Mathews immediately subscribed to his pro rata interest in the new 
stock and paid for the same, thereupon becoming the holder of $60, 000 par 
value capital stock. Hearn either refused or neglected to exercise his sub- 
scription rights to the new stock. In the meantime, the two building opera- 
tions previously referred to had proceeded to completion and one of them, the 
105 West Fifty-fifth Street property, had been sold. Tbe stock of the company 
at this time had greatly increased in value. At this point Heaim demanded 
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that be be permitted to subscribe for his additional $30, 000 worth of stock without any increase in price. Mathews took the position that he was too late; that his rights to subscribe had expired; that the company did not then need the money and that Hearn, by his refusal and neglect, had lost his right to subscribe. This claim was a source of constant friction between Hearn &ind Math ews. 
"Durin ~ the absence of Matbews in May, 19i8, Hearn, president of the com- 

pany, called a meeting of the board of directors, at which there were present MessI's. Gillespie, i~lcCarthy, and Hearn; the three directors present being a majority, elected McCarthy president pro tern, and as such be issued the remaining 300 shares of the company's stock to Mr. Hearn. Hearn, however, instead of paying the subscription price into the company's treasury, deposited 
$30, 000 in payment therefor into a special fund over v, "hicb be had sole control. "Upon Mathews return and with knowledge of what had transpired in his 
absence, he immediately proiesied against the i suance of the additional shares 
of stock to Hearn and on July 9, 1918, after demanding its return aud can- 
cellation, commenced an action in the Supreme Court of New York to have the 
stock decla. red void. 4 teinporary injunction against the using or voting of the stock was applied for, which injunction, at'ter appropriate hearing, ivas 
made permanent. The order upon appeal by Hearn was duly a)firme by the 
appellate division in the fall of 1918. (See 186 App. Div. , 883, 172 N. Y. S. , 907. ) "The action came up for trial in June, 1919, before the appellate divi-. iun, In 
October, 1919, jud'"ment was entered in favor of Mathews and against Hearn, 
canceling as spurious the stock issued to the latter. In December, 1919, Hearn 
commenced a new action against Mathews and the corporation, giving his version of the facts and asking for a judgment directing that the corporation 
issue 300 shares of tbe stock to him on payment by him to the company of 
$30, 000. This action was never tried and, as a result of negotiations had 
between the parties, Hearn's claim as set forth in his action and all other matters in dispute between him and Mathews were settled in an agreement 
dated December 16, 1920. Pursuant to this agreement the corporation paid to 
EIearn the sum of $40, 480, which it deducted on its boolis and in the return 
iiled for that yea;, as an expense. 

"This settlement agreement above referred to was entered into December 
16, 1920, bet!veen Matliews and EIearn. It recites the dispute between the 
parties regarding Elearn's right to subscribe, and that certain details of cor- 
porate management therein agreed upon were for the best interests of- the 
corporation. By its terms the parties agreed upon the ofiices to be iield by them and their respective salaries. A buil!ling property owned by tbe corpora- 
tion was uot to he sold prior to 1924 for less than a specified price. Tbe 
corporation was to engage in no new enterprises and was io be dissolved as 
soon after the selling of the propertv as was conveniently possible. Provision 
was made for meeting obligations, running expenses, and a reserve, the re- 
maining surplus to be distributed as dividends. Pending litigation instituied 
by Hearn (as set out above) ivas settled ard adjusted by payment of $30, 000 
by Mathews to Hearn or at the latter's option 1&y the corporation transferring 
certain lots then under a contract of sale fur $47, 500 to Hearn, and to turn 
over the proceeds of such sale ($15, 000 cash and a purcliase mo& ey mortgage 
of $32, 500). If EIcarn electecl to taLe the lots, Mathews agreed to lo:!n Hearu 
a specified suni of money for a time stated. Hearn was to execute a release 
in the litigation pencling. The stock over v, hich the dispute arose was to 
remaiu treasury stock and nothing contained in the contract ivas to prejudice 
the rights of either party in any future issue of such stock. "By an instrument dated December 17, 1920, and attached to the contract 
IIearn acknowledged receipt of $40, 480 from the petitioner corporation in full 
settlement of the disputed right to subscribe. " 

CH&isz, Circuit Judge: The petitioner claims that the $40, 480 paid Hearn was 
eithei a maintenance expense or a loss deductible under the provisions of tlie 
Revenue Act of 1918 (ch. 18, 40 Stat. , 1057, 1077). The applicable portion of 
the statute follows: 

"Szc, 234, (a) That in computing the net income of. a corporation subject 
to the tax imposecl )&y 'section 230 tliere shall be allowed as deductions: 

"(1) All the ordinary and necessary expenses paid or incurred during tbe 
taxable year in carrying on any trade or business. ~ ~ 4 



II234, Art. 561. 384 

"(4) Losses sustained during the taxable year and not, compensated for by 
insurance or otherwise. 

The claim that the payment to Hearn was a deductible loss is ill founded. 
At the time of this settlement payment the corporation had the stock and 
could have defeated his action by issuing it to Hearn at any time, since his 
suit was brought solely to establish his right to subscribe for it and have it 
issued to hini. Moreover, it could have received from Hearn $30, 000 in cash 
for the stock. It elected to keep it, freed from his claim, forego the $30, 000, 
and pay him $40, 480 in addition. In reality, it saw fit to make available to 
him $70, 480 ivhich it would and could have had in exchange for whatever 
right he had to subscribe for the stock at par. Possibly it was worth what it 
cost to get rid of his claim. If it could sell the stock for as much or more it 
could replenish its treasury whenever it chose. But as to that the record 
is silent and no issue turns upon the fact whatever it may be. The petitioner, 
in any event, did not prove a loss, for it kept the stock and there was nothing 
more than a distribution of assets to a minority stockholder to preserve the 
existing stock holding ratio of 2 to 1 between the two sole owners of the 
corporation, It was merely a matter affecting the capital structure of a 
corporation which, whenever the two stockholders who owned it could agree, 
was but a puppet in their hands. The rights of no one else were affected and 
the corporation, although its assets were diminished, lost no more than it 
would have lost had the same sum been distributed to this stockholder by 
dividends eo nomine on the stock he already owned. His ownership of that 
stock was the basis of his claim of right to purchase the new stock at par; 
that is, it lost nothing. 

Nor was it an ordinary or necessary expense in carrying on its trade or 
business. Apart from the fact that the capital structure of this corporation 
was not the trade or business it carried on, the payment to Hearn was, as we 
have already seen, wholly gratuitous so far as it was concerned. It was quite 
unnecessary to pav him anything. Had he been able to have established his 
claim fully, the corporation need only have issued the stock to him and taken 
his $80, 000. It had no financial interest in a transaction that had for its 
object and attained by its result nothing more than the settlement of a dispute 
between its stockholders over the right of one of them to subscribe for its 
stock. 

We do not overlook the fact that in the settlement other matters were ad- 
justed between Mathews and Hearn, but from the findings of fact it appears 
that those matters were wholly the concern of the two stockholders, who to- 
gether were in full and complete control of the corporation, were treated as 
such in the settlement agreement to which they alone were parties, and that 
"Hearn acknowledged receipt of $40, 480 from the petitioner corporation in 
full settlement of the disputed right to subscribe. " No more is required to 
make it plain that the $40, 480 now sought to be deducted was paid solely to 
permit the stock to remain in virtual control of the majority stockholder of 
the corporation. The petitioner relies on 3ferroy Ifospital V. Rasmessen 
(C. C. A. ) (20 Fed. (2d), 29), but the payments there alleged were made to 
settle controversies in which the corporation itself had a financial interest, 

Judgment alfirmed. 

ARTicx, E M1; Allowable deductions. IX — M — 4885 
Ct. D. 265 

INCOME TAX — REVENUE ACT OF 1918 — DECISION OF SUPREME COURT. 

DEDUcTIoN — ADDITICNAL CCMPENsATICN — KXPENsE IN~ AFTER 
YEARs WHEN SERVIcEB WERE PERFQRMED. 

A reasonable amount of additional compensation paid by a corpo- 
ration in 1920 for services performed in previous years, the legal 
obligation to pay for which was not incurred in those years but 
arose by virtue of a resolution of the directors in 1920, is deductible 
in the latter j ear under section 234(a) 1 of the Revenue Act of 1918 
as a business expense paid or incurred in that year. 
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Sm MME Comrr or Tnz Vivre Sravm. Na 250. — Ocrosxs TEaai, 1929. 

Robert II. Lucas, Comvnisstoner of Internal Revenue, petitioner, v. Oz Fibre 
Brush Co. 

Ou writ oi' certiorari to the United States Circuit Court of Appeals for the Fourth Circuit. 

[April 14, 1980. ) 

Mr. Chief Justice Huatrzs delivered the opimon of the court, 
The Ox Fibre Brush i'o. appealed to the Board of Tax Appeals from the 

determination by the Commissioner of Internal Revenue of a deficiency in the 
income tax of the corporation for the year 1920. The Board of Tax Appeals 
sustained the ruling of the Commissioner (8 B. T. A. , 422), and this decision 
was reversed by the circuit court of appeals. (32 F. (2d), 42. ) 

The question relates to extra compensation granted by the directors of the 
corporation in the year 1920 to the president and treasurer, of $24, 000 each. 
In the income tax return for that year, the corporation deducted these items 
from the gross income and the Commissioner of Internal Revenue disallowed 
the deduction. The Board of Tax Appeals held that, if the additional compen- 
sation was given for services performed in prior years, it was not deductible 
in the year 1920; and if, as the Board concluded, it was allowed for services 
rendered in 1920, it was in excess of reasonable compensation for that year 
and hence could not be deducted. 

The Circuit Court of Appeals found that the conclusion of the Board of Tax 
Appeals that the additional compensation was allowed for, ervices performed 
in the year 1920 was without evidence to support it; that the compensation 
was for past services. It was further decided that the amount of the addi- 
tional payment was reasonable in the circumstances shown and was deductible 
in the return for 1920, the year in which it was allowed and paid. 

From the facts as found by the circuit court of appeals it appears that the 
president of the corporation had been in otffce from 1906 and its treasurer 
from 1907. Both of these officers had devoted their entire time to the interests 
of the corporation. Each year they had personally guaranteed bank loans 
to the corporation of considerable amounts. In addition to their ordinary 
executive duties, the president and treasurer had charge of all large purchases, 
of all sales, and had directed the general:policies of the corporation. Prior to 
their administration, the business of the corporation had been in a chaotic 
state and had been conducted at a loss, but under their management the gross 
sales had increased from about $874, 000 in 1909 to $1, 273, 000 in 1920. The 
net results were changed from an operating loss of about $4, 000 in 1908 to net 
earnings (after deduction of salaries, including the amounts here in question) 
of about $158, 000 in 1920. No dividends were paid until 1910. but dividends 
were increased from $4, 500 in 1911 and 1912 to $423, 275 in 1920, represented 
by a 50 per cent stock dividend of $300, 000 and cash dividemls aggregating 
$123, 275, or 25. 98 per cent, on the outstanding capitalization at the beginning 
of that year. The net income in 1920, after a deduction of all expenses, in- 
cluding otlicers' salaries, represented a return of 21. 18 per cent on invested 
capital of about $750, 000, as determined by the Commissioner of Internal 
Revenue. The corporation had advanced to a leacling place in the brush trade. 
In 1919 and 1920, the president and treasurer had received salaries of $12, 000 
and $15, 000, respectively. In 1918 their coinbined salaries were approximately 
$25, 000. The record does not disclose what they received in 1915, 1916, and 
1917, but in 1914 they together received $16, 000; in 1918, $11, 000; in the three 
precediug years, $10, 000, and before that time they received $6, 000. 

On hiay 6, 1920, the board of directors unanimously voted to pay to each 
of these officers $24, 000, the resolution in each case explicitly stating that 
it was paid "as extra compensation for his past services to this compan„as 
an officer thereof and in any other capacity. " 

The bool-s of the corporation were l-ept on an accrual bards, and during 
Slay, 1920, proper entry uas made crecliting th accounts of the president and 
treasurer with the additional compensation thus voted. 

It is unnecessary to review the facts more in detail, as the Government, 
adopting the view that the additional compensation, as stated in the resolution 
of the board of directors and as fouml by the circuit court of appeals, was for 
services performed in prior vears, concedes on belmlf of the Commis ioner that 
the payments were reasonable for such services. The sole question, therefore, 
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which the Government presents is whether these payments were properly 
deductible in the return for the vear 1920, 

The statute applicable to the return is the Revenue Act of 1918 (ch. 18, 40 
Stat. , 1057). Section 284(a) of that Aet provides (id. , p. 1077): 

"SEc. 284. (a) That in computing the net income. of a corporation subject 
to the tax imposed by section 280 there shall be allowed as deductions: 

"(1) All the ordinary and necessary expenses paid or incurred during the 
taxable year in carrying on any trade or business, including a reasonable 
allov ance for salaries or other compensation for personal services actually 
rendered, 

The payments in the present instance were actually made in the year 1920. 
The expenses represented by these payments were incurred in that year, for it 
is undisputed that there was no prior agreement or legal obligation to pay the 
additional compensation. This compensation for past services, it being admitted 
that it was reasonable in amount in view of the large benefits which the cor- 
poration had received as the fruits of these services, the corporation had a 
right to pay, if it saw iit. There is no suggestion of attempted evasion or 
abuse. The payments were made as a matter of internal policy, having ap- 
propriate regard to the advantage of recognition of skill and fidelity as a 
stimulus to continued etfort. There was nothing in the income tax law to pre- 
clude such action. On the contrary, the payments fell directly within the 
provision of section 284(a) as a reasonable allowance for compensation for 
personal services actually rendered. The statute does not require that the 
services should be actually rendered during the taxable year, but that the 
payments therefor shall be proper expenses paid or incurred during the taxable 
year. 

It is urged that under section 212(b) of the Revenue Act of 1918 (id. . 1064, 
1065) the Commissioner was entitled to disallow the deduction in the return 
for 1920, upon the ground that if it were allowed the return would not clearly 
refiect the income for that year. It is said that the basic principle to be 
applied is that the true net income is to be ta~ed. Section 212(b) provides: 

"(b) The net income shall be computed upon the basis of the taxpayer's 
annual accounting period (fiscal year or calendar year, as the ease may be) 
in accordance with the method of accounting regularly employed in keeping 
the books of such taxpayer; but if no such method of accounting has been so 
employed, or if the method employed does not clearly reQeet the income, the 
computation shall be -made upon such basis and in such manner as in the 
opinion of the Commissioner does clearly reflect the income 

This section relates to the method of accounting; the Commissioner may 
make the computation on a basis that does clearly reflect the income, if the 
method employed by the taxpayer does not. But this section does not justify 
the Commissioner in allocating to previous years a reasonable allowance as 
compensation for services actually rendered, when the compensation was 
properly paid during the taxable year and the obligation to pay was incurred 
during that year and not previously. In the present instance, the expense 
could not be attributed to earlier years, for it was neither paid nor incurred 
in those years. There was no earlier accrual of liability. It was deductible 
in the year 1920 or not at all. Being deductible as a reasonable payment, 
there was no authority vested in the Commissioner to disregard the actual 
transaction and to readjust the income on another basis which did not respond 
to the facts. 

The ease of United States v. Anderson (269 U. S. , 422 [T. D. 3839, C. B. V — 1, 
179]) is not in point, as there the liability for the munitions tax at a fixed 
rate had accrued in the earlier year (1916) and was a charge on the business 
of that year, although the precise amount was ascertained and was payable in 
1917. In American National Co. v. United, States (274 U. S. , 99 [T. D. 4099, 
C. B. VI — 2, 198]) there was a contract providing definitely for the payment. 
Compare Lacas, as Commissioner of Internal Iteoenne, v. American Code Co. 
(280 U. S. , 445 [Ct. D. 168, C. B. IX — 1, 814]). 

Judgment affirmed. 

ARTIOLE 567: Depositors' guaranty fund. 
REVENUE ACTS Or 1918 AND 1921. 

Amounts paid bV Texas State banks to maintain depositors' guar. 
anty fund. (See A. C. M. 8474, page 981. ) 
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SECTION 239. — CORPORATION RETURNS 
ARTIULE 621: Corporation returns. 

REVENUE ACT OF 1918. 

Tentative return — univerified return. (See Ct. D. 266, page 306. ) 

SECTION 240. — CONSOI ID iITED RETITRNS OF 
CORPORA. TIONS. 

ARTIcLE 681: A. liiliated corporations. IX — 48 — 4850 
Ct. D. 252 

INCOME TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

1. CCNSCLIDATED RETURN — AFFILIATICN — STocI OIVNERsHIP — Eco- 
NOMIC CONTROL. 

lvhere one corporation owns r0. 9 per cent of the capital stock of 
another it does not own or control substantially all of the stock of 
the other within the meaning of section 240(b) 1 of the Itevenue Act 
of 1918, anil the tivo corporations are not affiliated within the 
meaning of that section although they are operated as a single eco- 
nomic unit. Ownership of stock and not actual economic control is 
determinative of affiliation w'thin the meaning of that section. 
2. DEcisioNs REVE isED. 

The decision of the Boarcl of Tax Appeals (4 B. T. A. , 631) and 
the decision of the District Court (34 Fed. (2d), 316) reversed. 

UNITED STA'rES CIRCIiIT COUPT OF APPrvALS, SIXTH CIRCUIT. 

United States of America. , appellant, v. The Clevelancf, Painespitte d Easferss 
lfailroad Co. , Inc. , appellee. 

Appeal from the United States District Court of the Northern District of Ohio, Eastern 
Division. 

[July 1, 1930. ] 

OPINION. 

AIAclc, Circuit Judge: [1] Appeal from a judgment for defendant entered 
on the pleadings in an action by the United States under section 283(j) of 
the Revenue Act of 1926 (44 Stat. , 9, 65, 26 U. S. C. A. , sec. 1064(j) ) to 
recover income and profits taxes for the years 1918 and 1919. The 1926 Act 
provided that when, prior to its effective date, a hear. 'n ivas hnd before the 
Bonrd of Tax Appeals, there could be no review bv tile Circuit Court of 
Appeals, but thnt the Commissioner Inight within one year bring suit for 
the collection of any amount disallowed by the Board. In such a suit, the 
findings of the Bonrd are priina facie evidence of the facts. In the case at 
bar the finclings of the Board were incorporated in the answer. Defendant 
moved for judgment ou the pleadings. Since, for the purposes of such mo. 
tion, all facts properly pleadec1 and not clenied are to be taken as true, the 
statutory presumption may be disre arded, and the findings of the Board, 
ivhich are not controvertecl by tlie Government, consiclered merely as part 
of the facts st:ited in the complaint nnd ansiver. These inny be briefly 
sunimarized ns follows: 

Defendnnt, the Cleveland, Painesville k Eastern Rnilrond Company, an 
Ohio corporation, was organized in 1895 to construct nn interurbnn rnihvny 
between Clcvelnncl nncl 1'ainesville, Ohio; in the following year it acquired 
and began to operate such a raibvay. In 1901, its charter wns ninended so 
as to authorize it to extend its line to Ashtnbula, Ohio; it ncquired rights of 
way nnd other property for this purpose. Eor some reason it wns decided 
to hnve this extension constructed by n separate corporntion. In April, 1901 
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the Cleveland, Painesville gi Ashtabula Co. , hereinafter called the Ashtabula 
company, was organized; in 1902, it acquired the rights of way from de- 
fendant and constructed the road between Painesville and Ashtabula. Upon 
its completion, the trains of the two companies were operated between Cleve- 
land and Ashtabula, over the tracks of defendant from Cleveland to Paines- 
ville and over the tracks of the A. shtabula company from Painesville to 
Ashtabula, under a series of trafilc agreements between the two companies. 
From 1906 on, the properties of the two companies were operated as a 'single 
railroad. The business of both companies was controlled and managed by 
the same officers from defendant's oiiice at Willoughby, Ohio. Defendant 
owned and operated the repair shops at which all repairs were made on the 
equipment of both companies and supplied all electric power. All labor, 
supplies, and materials used in the operation of both roads were hired or 
purchased and all bookkeeping and financing done by defendant. The Ashta- 
bula company did not pay for these services and supplies but defendant 
rendered monthly invoices for the expense of operating the Ashtabula line 
based upon an arbitrary apportionment of the total expense of operating 
both companies. These invoices were never paid, but annual demand notes 
were given to defendant for the amount of aggregate invoices; these notes 
likewise were never paid, so that during the tax years concerned the Ashta- 
bula company owed defendant more than $240, 000 on this account, as well 
ak about $120, 000 for otlier advances. 

The directors and officers of the two companies were identical except that 
defendant had two more directors than the Ashtabula company. During the 
years in question defendant owned 7, 090 of the outstanding 10, 000 shares 
of stock of that company aud $150, 000 principal amount of first mortgage 
Ashtabula company bonds; its chief stockholder, moreover, owned $282, 000 
of such bonds, out of a total issue of $1, 000, 000. Interest on the bonds was 
in default. Beginning in 1907, the Ashtabula company sent to its stock- 
holders notice of the annual meetings together with proxies running to the 
president and treasurer of defendant. At stockholder meetings of the Ashta- 
bula company during the calendar years concerned, 7, 688 shares were voted 
in 1918, and 8, 815 in 1919. Of these, defendant in 1918 voted the 7, 090 which 
it owned and 541 shares through proxies, and in 1919, its own 7, 090 shares 
and 1, 187 proxies, so that during these years it actually voted more than 99 
per cent of the stock voted at these meetings. The outstanding 2, 910 shares 
of the Ashtabula company, not owned by defendant, were held in small blocks 
by approximately 100 persons. 

Upon these facts, the Board of Tax Appeals, reversing the ruling of the 
Commissioner, held that the Ashtabula company and defendant were affiliated 
during the taxable years 1918 and 1919. (Appeal of Cleveland, Pa(nest( lie c5 
Eastern Ra(lrood, 4 B. T. A. , 637. ) The district court adopted the conclu- 
sion of the Board and entered judgment accordingly. (34 F. (2d), 816. ) The 
Government contends that the question whether or uot defendant and the 
Ashiabula company were affiliated is a question of law, and that under a 
proper interpretation of section 240(b) of the Revenue Act of 1918 (40 Stat. , 
1082) and articles 631 and 633 of Regulations 45, there was no affiliation. 
Responde~t contends that the patent purpose of the statute was to tax busi- 
ness units as such and therefore the Government's contention that ownership 
of stock is alone determinative and actual economic control must be 
disregarded, is unsound. 

Section 240(b) of the Revenue Act of 1918 (40 Stat. , 1057, 1082) provides: 
"(b) For the purpose of this section two or more domestic corporations 

shall be deemed to be affiliated (1) if one corporation owns directly or con- 
trols through closely affiliated interests or by a nominee or nominees substan- 
tiallv all the stock of the other or others, or (2) if. substantially all the stock 
of two or more corporations is owned or controlled by the same interests. " 

(1) Few provisions in any of the income tax statutes enacted since the 
ratification of the sixteenth amendment have required a greater amount of 
litigation and judicial labor for their clariiication than those relating to 
"invested capital" in the Act of 1917 and subsequent Acts, snd those at- 
tempting to define corporate "affiliation" in the Act of 1918 and later stat- 
utes. We shall at the outset endeavor to ascertain the purpose and meaning 
of section 240(b) by resort to the legislative history of that section and then 
by examination of the conflicting interpretations given it both by the Board 
of Tax Appeals and the courts. 
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The first requirement that "afffiiated" corporations file a consolidated return of net income and invested capital appeared in an administrative r~lation promulgated by the Commissioner pursuant to the War Revenue Act of October 3, 1M7 (40 Stat. , 300), in which regulation affiliation was stated to exist— 
"When one such corporation owns directly cr controls through closelv affiliated interests or by a nominee or nominees, all or substantially all of the stock of the other or others, or when substantially all of the stock of two or more corporations is owned by the same individual or partnership, and both or all of such corporations are engaged in the same or a closely related busi- 

ness; or (2) when one such corporation (a) buys or sells to another products or services at prices above or below the current market, thus effecting an artificial 
distribution of profits, or (b) in any way so arranges its financial relationships 
with another corporation so as to assign to it a disproportionate share of net 
income or invested capital. " 

It is apparent that this regulation embraced afflliations not only on the basis 
of stock ownership or control but also on that of economic interdependence or 
domination, and sought to tax the business unit irrespective of the form that 
the corporate structure assumed or of the method by which control was achieved. 
(See Broconsville Coal &6 Coke Oo. v. Heiner (D. C. ), 38 F, (2d), 248; Haig et 
al. , The Federal Income Tax (1021), 188 et seq. ) 

When the bill which was to become the Revenue Act of 1918 (H. R. 12863; 
H. R. Doc. 1267, September 3, 1918, Sixty-fifth Congress, second session, page 19), was pending before Congress, the Senate Finance Committee thought it 
desirable to incorporate therein the departmental regulation concerning con- 
solidated returns. In reporting to the Senate, it stated: 

"Provision has been made in section 240 for a consolidated return, in the 
case of affiliated corporations. for purposes both of income and profits taxes. 
A year's trial of the consolidated return under the existing law demonstrated 
the advisability of conferring upon the Commissioner explicit authority to re- 
quire such returns. 

"So far as its immediate effect is concerned consolidation increases the tax 
in some cases and reduces it in other cases, but its general and permanent 
etfect is to prevent evasions which can not be blocked in any other way. 
(After discussing methods of evasion. ) While the committee is convinced that 
the consolidated return tends to conserve, not to reduce, the revenue, the com- 
mittee recommends its adoption not primarily because it operates to prevent 
evasion of taxes or because of. its eftect upon a revenue, but because the 
prinoiple of taxing as a bnsiness unit ie sound and equitable and convenient 
both to the taxpayer and to the Government. " [Italics ours. ] 

Senate Report 617, to accompany H. R. 12863, December 6, 1918, Sixty-fifth 
Congress, third session, pages 8 — 9. See also Hearings before the Senate Finance 
Committee on H. R. 12863, September 26, 1M8, Sixty-fifth Congress. second 
session, Part II, pages 21 — 23. (Cf. Appeal of Farmers, eto. , Baal, 5 B. T. A, , 520, 525. ) The proposed Senate amendment survived the conference and became 
section 240 of the Act. (S. Doc. 385, Sixty-fifth Congress, third session, page 
27, section 240; H. Rep. 1037, id, ; conference report, page 15; see also 57 Cong. 
Rec. , 255. ) Its legislative history mal-es clear that it was the intention of 
Congress to incorporate the existin practice into the statute. (See S. Doc. 301, 
Sixty-fifth Congress, third session, page 5. ) Pursuant thereto, the Commissioner 
promulgated greatly amplified regulations for the filing of c&msolidated returns 
"based upon the principle of levyin the tax according to the true net income 
and invested capital of a single business enterprise, even though the business 
is operated through more than one corporation. " (Regulations 45 (1920 ed. ), 
article 631. ) 

The statute, however, had not incorporated the entire departmental regula- 
tion, but only the first part thereof; the difilculties and ambiguities in the word- 
ing of the section were at once apparent. It was recognized in the new re ula 
tions that, "the words ' substantially' all the stoel-' can not be interpreted as 
tneaning any particular percentage, but must be construed according to the 
facts of the particular case. " Ownership or control of 95 per ceut of the 
outstanding voting stocl- was made conclusive of aifiliation, but it was provided 
that where ownership or control of 50 per cent or more existed, a full dis 
closure of all the facts was to be made. "The same interests" was stat', I 
to mean the same individual or purtnerships, although no provision was made 
for the ownprship of a corporation or corporations by a combination of indi- 
viduais»nd other corporations. (Regulations ifi (1020 ed. ), article 633. ) 
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Before turning to the decisions for further light, it might be well to note 
briefly the changes made in this section by subsequent Acts. Other than to 
incorporate nunc pro tune the departmental practice into the Act of 1917, the 
Act of 1921 made no change. (42 Stat. , 227, 260, sec. 240(c); see Regulations 
62, articles 681, 688. ) The Act of 1924 (sec. 240(c), 48 Stat. , 258, 288 {26 
U. S. C. A. , sec. 998 note) ) removed one ambiguity by requiring ownership of 
at least 95 per cent of the voting stock of the corporations concerned and the 
alternative of "control" was dropped. The elastic phrase "same interests" 
was retained, but the new regulations interpreted it to include corporations as 
well as individuals and partnerships. (Regulations 65, articles 681, 688. ) The 
subsequent statutes retained this modified form. 

(2) In summary, it may be seen from this history of section 240(b) that 
although Congress obviously attempted to adopt the existing Treasury prac- 
tice which considered as afliliated any group of corporations engaged in similar 
businesses and operated as an economic unit, the statute which finally emerged 
from the legislative mill predicated affiliation entirely upon stock ownership 
or controL Much of the diificulty in reconciling the confiicting interpretations 
of the section may be attributed to judicial endeavors to effectuate this unex- 
pressed purpose by reading it into the loose dichotomy of ownership and control 
or by stretching the phrase "same interests. " 

(3) The numerous decisions of the Board of Tax Appeals on what constitutes 
"afiiliation" present every variety of opinion. The Board has continually 
wavered between holding that legal ownership of stock is immaterial, control 
meaning "actual control, legal or not" (Appeal of Isse Koch d Co. , Inc. , 1 B. 
T. A, 625), and holding that conceded actual control under which profits s. re 
apportioned but which is based on friendship or acquiescence instead of stock 
ownership is not sufficient. (Appeal of Rishell Phonograph Co. , 2 B. T. A. , 
229. ) It has been stated that control secured through solicited proxies is not 
affiliation (Appeal of Tunnel R. R. , 4 B. T. A. , 596), with which holding may 
be compared its determination of affiliation in the case at bar. The ambiguity 
of section 240(b) has been repeatedly recognized and the rule formulated that 
"each case is a separate problem. " (Appeal of kl'idland Refining Co. , 2 B. 
T. A. , 292, 295. ) Little, if any, further guidance may be obtained from this 
conflicting mass of opinion. 

(4) Section 240(b) has been before the courts in some 19 cases. From the 
very outset, the view has been taken that "affiliation" is a matter of judicial 
construction and not of administrative regulation, and that the Commissioner 
exceeded his authority in ruling that a definite percentage of stock ownership 
was conclusive of affiliation. (In re Temtor Corn d Fruit Products Co. (D. C. ), 
299 F. , 826, affirmed Schtafty v. United States, 4 F. (2d), 195 (C. C. A. 8th); 
United States v. TVhyel (D. C. ), 19 F. (2d), 260; Great Lakes Hotel Co. v. 
Commissioner, 80 F. (2d), 1 (C. C. A. 7th). ) Similarly, it was early judicially 
determined that "stock" meant "voting stock" (In re Temtor Corn i4 Fruit 
Products Co„supra; Ice Service Co. v. Commissioner, 80 F. (2d), 280 (C. C. A. 
2d) ), and that the section was not unconstitutional as being arbitrary. (United 
States v. Whtlel, supra. ) Beyond this, the cases may be grouped in accordance 
with the answers they furnish to the questions: (a) To what extent is control of 
stock broader than ownership; and (b) how much is "substantially all"? In 
practice, the answer given to the first question usually makes it unnecessary to 
deal with the second. And it is immaterial, for present purposes, to inquire 
whether a particular case involved ownership or control of the stock of corpora- 
tion A by corporation B, or ownership and control of the stock of both A and B 
by the "same interests. " (See Great Lakes Hotel Co. v. Coinmtssioner, 80 F. 
(2d), 1, 4 (C. C. A. 7th). ) 

(a) Some five eases may be disregarded, since the facts clearly revealed 
either complete legal ownership of voting stock, or complete lack of owner- 
ship and/or control. The rem'aining decisions fall roughly into two classes— 
those holding that ownership and control are practically synonymous and 
that affiliation can exist only where substantially the entire beneficial interest 
in the stock is in the hands of the same individuals or corporations or one 
corporation owns substantially all the stock of another, and those holding 
that actual control of an economic business unit, obtained through stock 
control based on acquiescence, blood relation, or proxy, is sufficient. 

In Lavenstein Corp. v. Comm, 'r (25 F. (2d), 875 (C, C. A. 4th) ), which was 
the first case to review a determination of the Board of Tax Appeals based 
on section 240(b), two individuals owned the entire stock of two corporations 
operated as a unit; the stock of the first corporation, together with certain 
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of its assets, had been pledged with creditors. The latter had the right to and did appoint three of its directors. A divided Board denied affiliation; the court, in reversing, recognized the dichotomy in the statute bet!veen "own- 
er'ship" arid "control. " It conceded that the creditors had "control, " but 
held that the beneficial ownership of the stock which remained in the pledgor- 
stockholders was sufficient to support afliliation. 

In Alameda In». Co. v. AtcIarrghlin (D. C. ) (28 F. (2d), 81) (affirmed on 
anotlier point, 33 F. (2d), 120 (C. C. A. 9th), without discussion cf affilia- 
tion), and in 3Icntana iffercant&le Co. v. Rasmnsscn (D. C. ) (28 Ir'. (2rl), 916), 
there was insufhcient stock ownership, althou h there was actual control 
throu "h the acquiescence of minority stockholders. The court denied the 
existeiice oi' afiiliatiou on the ground that the slainte required that the beue- 
fiicial owuership be in the same parties and that actual control, obtained in 
any other fashion, was immaterial. 

This view that substantial identity cf interest in the enterprise must exist 
is perhaps best set forth in two cases decided in the second circuit, both re- 
viewiug decisions of the Board of Tax Appeals. In Ice Ser»ice Co. v. Com- 
tnrissicner (C. C. A. ) (30 F. (2d), 230), corporation A owned 68 per cent of 
the stock of corporation B; the two companies had the same officers a!id 
directors and were operated from the same offices as a business entity. Cor- 
poration B was a New York corporation, and under the law of that State the 
holders of two-thirds of the shares completely control the company and may 
cause a dissolution. Nevertheless, the court denied affiliation, pointing out 
that there was a distinction between control of the corporation and control 
of the stock, and, relying on the abandonment of the word "control" in later 
Revenue Acts, iield that actual economic control of the joint enterprise was 
immaterial. Thi' decision was followed in Congr of Internal Rev. v. Hirsch 
rf Co. (30 F. (2d), 645 (C. C. A. 2d) [Ct. D. 66, C. B. VIII — 1, 267]), in which 
lack of suflicient actual stock ownership by the same interests in two corpora- 
tions, one of' which was apparently a mere department of the other, was held 
to preclude affiliation. This interpretatiou of the statute was followed in 
Gclrlstein Bros. A»amusement Co. v. White (33 F. (2d), 787 (D. C. Mass. ) [Ct. 
D. 95, ('. ll. VIII — 2, 327] ); National Tank d Ezf&ort Cc. v. U. S. (35 F. (2d), 381 
(D. C. S. D. Ga. ) ); and An&eriean Arrtc Trimming Co. v. Lncas ( — App. D. C. , — ) (37 F. (2d), 801). In the National Tank case, the doininant 
corporation sufficienily controlled i. he alleged afiiliated company to warrant 
prosecution for violation of the Sherman antitrust law; nevertheless, the court 
held the t!vo companies not to be affiliated. The most recent application is 
found in Wadhanrs rf. Co. v. United States (67 Ct. Cl. , 235 [Ct. D. 121, C. B, VIII-2, 332]), in which corporation A owned all but 20 per cent of the stocl- 
of corporation B, and had priority rights to purchase thc outstandiug stock; 
affiliatir&n was like!vise denied. 

The more liberal view of the statute, namely, that control is more compre- 
hensive than ow:icrship and may be based on proxies, irlentity of interest, or 
perhaps mere acquiescence of the minority, was first anucunced in Great Lakes 
Hotel Co. v. Comm'r (30 F. (2d), 1 (C. C. A. 7th ) ). In that case one corporation 
controlled the employees, contracts, funds, and general business policies of four 
other companies; 71 per cent of the stack of the first was owned by the rlomi- 
nant company or its e!uployees, 50 per cent of the second, 71 per cent of the 
third, aud 95 per cent of the fourth. The court held the hve companies affiliated 
within section 240(b). A somewhat similar result was independently reacherl 
in Pelican Ice Co. v. Gamin'r (37 F. (2d), 285 (C. C. A. 5th) ), in which the 
control of. iwo corporal ions admittedly operated as an economic unit was 
achievecl througli family relationship; the court held the taro companies 
affiliated withiu ihe second subdivision of the statute, on the ground that the 
essential test was whether the companies were so controlled as to mal-e possible 
an arbitrary apportionuient of profits. Siuiilarly, in Ull&nan . lf fg. Co. v. United 
States (67 Ct. Cls. , 104), one company owned all of the preferred and 80 per 
cent of the corn&non stock of aiiotlier, the reniaining 20 pcr cent li:ising been 
given as part conipcnsation to a salesman in its employ who had given the 
first company an option thereon. The two companies concederlly werc operated 

single mitcrprise, and in the. . c circuinstances the Court cf Claims held 
them affiliated, approving a number of decisions of the Board of Tax Appeals 
in whi! li affiliaticn harl been based upon control secured by ties of blood, 
fricnrlship, r&nd/cr interest. 

Cr»» »&lssionc&' of Intr» ral Ifer. v. dohn Sh iffito Co. (39 Fed. (2d), 830), de- 
cided by this cour't April 10, 1930, presented a very different situation. There 
flic stock was one-half common and one-lialf preferred; here it was all of one 
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class, common. There, though the preferred stock had voting rights, neverthe- 
less the interest of the preferred stockholders in their corporation was fixed, 
certain, and unchangeable; it was unaffected by the relative tax liabilities of 
the two companies. Here, the rights of the Ininority stockholders could be 
and were materially affected thereby, as well as by the manner in which the 
majority interest could cause the two companies to deal with one another finan- 
cially and otherwise. There the fact of "a control of closely affiliated interests, " 
the minority ownership of preferred stock, was clearly evidenced by grant of 
proxies of the entire minority interest to a committee, the chairman of which 
was the head of the controlling corporation; here a large part of the minority 
interest gave no proxies whatsoever. 

(b) It will be seen from the foregoing cases that the ambiguity inherent in 
the words "substantially all" is resolved according to the view taken of the 
necessity for actual legal or beneficial ownership of stock. In the usual situa- 
tion, illustrated by the ca. se at bar, there is actual legal or beneficial ownership 
of a considerable percentage of stock, generally 60 per cent or more, and 
"control" in some fashion either of the remaining voting stock or of the actual 
conduct of the business, Enough shares may thus be included in "control" to 
amount to " substantially all. " Consequently, a determination of the first 
question usually resolves the second. 

(5) After an intensive study of the history of section 240(b) of the Act of 
1918 and the conflicting interpretations which have been given it, we have 
arrived at the following conclusions: While the underlying purpose was to 
incorporate the departmental regulation purporting to tax as an economic unit 
any group of companies so operated as to make arbitrary apportionment of 
income possible, nevertheless, Congress made determinative not actual control of 
the related companies, or of the subsidiary by the parent company, but the sub- 
stantial ownerslup or control of their stock, or of the stock of the subsidiary by 
the parent company. Under a reasonable interpretation of the statute, the 
aforesaid underlying purpose can not be given full effect, although, of course, 
the elimination, in subsequent Acts, of the alternative of "control" would not 
affect the interpretation to be given to the Act of 1918. 

[2] Applying these conclusions to the ease at bar we find that the two cor- 
porations, alleged to have been aifiliated and so found by the Board of Tax 
Appeals and the district court, were concededly operated as a single interurban 
road, that there was a complete identity of control of the businesses, and that 
the joint operating expenses were arbitrarily apportioned. Defendant actually 
owned 70. 9 per cent of the stock of the Ashtabula company, and voted, by means 
of solicited proxies, over 99 per cent of the stock that was voted at the annual 
meetings. This stock, however, constituted only 77 per cent to 84 per cent of the 
total issue — which can not be deemed "substantially all" of the sole class of 
stock issued by the subsidiary corporation, within the fair meaning of the Act. 

We give no consideration to the proxy stock. Even if it might be thought 
that these proxies in this case constituted, pro tunto, such stock control as sec- 
tion 240(b) contemplates, yet, clearly, there was neither ownership nor control 
of any kind over the other 16 per cent to 23 per cent of voting stock. While 
the grant of proxies by some and the failure by others to vote at the annual 
meetings might be deemed an acquiescence in defendant's economic oontroI of 
the Ashtabula company, that in our judgment, and under the great weight of 
the decisions, does not suffice for affiliation. 

In these circumstances a finding of affiliation can not be sustained. 
Reversed and remanded. 

ARTIE, E OM: Consolidated returns. IX — 44-4891 
Ct. D. 948 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1. CoNsoLIDATED RETURN — SEPARATE RETURNs — ELEOTIGN — CHANGE 
oF BAsIs — COMMIRSIGNER s PERMIssION. 

Where corporations are not afliliated during the first six months 
of the calendar year 1922 but are aifiliated within the meaning of 
section 240 of the Revenue Act of 1921 during the last six months 
of that year and file separate returns covering the entire calendar 
year 1922, subdivision (a) of that section requires the filing of 
separate returns for the year 1923 where permission to file a con- 
solidated return is not granted by the Commissioner. 
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2 Dmctszott Rzvzaazn. 
The decision of the Board of Tax Appeals (15 B. T, A. , 1192) re versed. 

UtvITED STATEs CtacvtT CoURT QF AnPEsns, EIGHTH CIBCUIT. Xo. 8827. — bLsx 
Tzaas, A. D. 1930. 

Robert H. Lucas, Corasnissunser oj Inteiaal Revenue, appellant, v. St. Louis 
Rational Baseball Club, appellee. 

On petition to review decision of the United States Board of Tsx Appeals. 

[July 19, 1980. ] 
This is a petitio'n to review the order of the Board of Tax Appeals redeter- 

mining deficiency of the income tax of the appellee for the vears 1922 and 1923. 
The question at issue is whether the petitioner, the St. Louis National 

Baseball Club, and the Syracuse Baseball Club, both of them corporations, 
which were not afiiliated for the first six months of the calendar year 1922, 
but were affiliated during the last six months, and which filed separate income 
returns for that year, were entitled to file a consolidated return for the year 
1928 without having obtained the prior permission of the Commissioner. 

The important facts are as follows: From January 1, 1922, to July 8, 1922, 
the petitioner owned or controlled 50 per cent of the stock of the Sytecuse 
Baseball Club. On July 8, 1922, the petitioner acquired the remaining 50 per 
cent of the stock, and throughout the balance of that year and throughout the 
calendar year 1923 continued to own and control the same. Both corporations 
filed separate returns of income for the year 19'. For the year 1928 the 
petitioner filed a consolidated return covering both its own income and that of 
the Syracuse Baseball Club. Xo permission to file this consolidated return had 
been obtained from the Commissioner of Internal Revenue. The Commissioner 
rejected the consolidated return for the year 1923, on the ground that both 
corporations had filed separate returns for the year 1922 and had obtained no 
permission from the Commissioner to make a change. 

The relevant statutory provisions are as follows: 
Section 240(a) of the Revenue Act of 1921: 
"That corporations which are afhliated within the meaning of this section 

may, for any taxable year beginning on or after January 1, 1922, make separate 
returns or, under regulations prescribed bv the Commissioner with the approval 
of the Secretary, mal-e a consolidated return of net income for the purpose 
of this title, in v. hich case the taxes thereunder shall be computed and deter- 
mined upon the basis of such return. If return is made on either of such bases, 
all returns thereafter made shall be upon the same basis unless permission to 
change the basis is granted by the Commissioner. " 

A "taxable year" was defined by section 200 of the Act of 1921 as follows: 
"The term ' taxable vear ' means the calendar year, or the fiscal year ending 

during such calendar year, upon the basis of which the net income is computed 
under section 212 or 232. The term ' fiscal vear ' means an accounting period of 
12 months ending on the last day of any month other than December. The 
first taxable year, to be called the taxable year 1921, shall be the calendar year 
1921, or any fiscal year ending during the calendar year 1921. " 

Regulations of the Treasury Departinent, Xo. 62, article 632, relating to 
consolidated returns, issued February lo, 1922, reads as follows: 

"Consolidated returns. — Affiliated corporations, as defined in the statute and 
in article 633, for the taxable period beginning prior to January 1, 1922, are 
required to file consolidated returns, and for a ta. zable period beginning on or 
after January 1, 1922. mav elect to file such returns. The return for the first 
taxable period beginning on or after Januarv 1, 1922, may be made either upon 
a consolidated basis or as separate corporations, regardless of the manner in 
which returns for previous years were filed, but an election so made shall be 
binding upon the taxpayer as to the manner of reporting for subsequent years, 
unless express permission is obtained from the Commissioner to make a change 
in the method of reporting. In applyhig for permission to make such change 
the taxpaver should submit a statement in the form of an afBdavit executed 
by a person qualified to sign the return (see sec. 239), setting forth the reasons 
for making the request. " 

85942' — 31 — 20 
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And article 684, prior to the amendment of June 14, 1927, reads as follows: 
"Change in otenersliip during taxable year. — (a) Where corporations are 

affiliated at the beginning of a taxable year but due to a change in stock 
ownership or control during the year the afiiliated status is terminated, or (b) 
where corporations are not afliliated at the beginning of the taxable year but 
through change ot stock ownership or control during the year become afiiliated, 
a full disclosure of the circumstances of such changes of stock ownership shall 
be submitted to the Commissioner. Ordinarily in such cases the parent or 
principal company, under the conditions described in (a) above, should exclude 
from its return the income and invested capital of such subsidiary or subordinate 
company from the date of the change of stock ownership, and under tbe con- 
ditions described in (b) above, should include in its return the income and 
invested capital of such subsidiary or subordinate company from the date of 
the change of. stock ownership. In either case the subsidiary or subordinate 
corporation whose status is changed during the taxable year should make a 
separate return for that part of the taxable year during which it was outside 
of the affiliated group. 

"Where, in accordance with the procedure set forth above, a return is made 
by a corporation for a period less than a year, the tax shall be computed in 
accordance with sections 226 and 239 and the articles thereunder. In any case 
in which the change of consolidated status is for a period so short as to be 
negligible, a consolidated return or separate returns for the entire period, as 
the case may be, may be filed; in such cases, however, there should accompany 
the return a complete statement setting forth the changes in the afiiliated status 
occurring during the taxable year. " 

The Board of Tax Appeals held that there had been no election by the tvvo 
corporations to file separate returns for the year 1922; that the calendar year 
1928 was the first "taxable year" for which an election of basis could be made. 
It therefore reversed the order. of the Commissioner finding that there was a 
deficiency for the year 1928. It held that there was a deficiency for the year 
1922, but this latter determination is not questioned. The order as to the year 
1928 is the one here for review. 

The basis for the ruling of the Board of Tax Appeals seems to be that because 
the affiliation in 1922 vvas for a part of tbe year only, there could be no election 
under the statute for that year. 

We think the case is controlled by the decision of this court in the case of 
Fidelity National Bank &f Trust Co. v. Connnissioner (89 F. (2d), 58). In 
that case, which was under the 1918 Revenue Act, a question arose whether 
corporations which were affiliated for only a portion of a taxable year should 
make separate return for the portion of the year in which they were not 
affiliated, and a consolidated return for the portion of the lear in which they 
were afffliated. The same definition of "taxable year" appears in the 1918 
Revenue Act as in the 1921 Act, and the regulations of the Treasury Depart- 
ment were substantially tbe same. It was contended in that case that the law 
did not contemplate any divis on of a taxable year, and that the Commissioner 
was not authorized to require a consoliclatcd return for a portion of the year 
fn which the corporations were afbliated arid separate returns for the balance 
of the sear. This court 'held, however, that such a division of the year was 
proper, and that the Commissioner was authorized to require different returns 
for the different portions of the year. In its opinion the court, speaking of the 
Revenue Act of 1918, said: 

"Our construction of the statute is that corporations which v. ere afliliated 
for any substantial period during the year vvere required to make a consoli- 
dated return. Of course, if the affiliation did not exist during the whole of 
the year, the consolidated return would cover the portion only during which 
the affiliation existed. We think this construction is consistent with the word- 
ing of the statute. It also fulfills the canon of statutory construction that 
where the meaning is not perfectly clear from the words used, a reasonable 
construction should be given which will carry out the object and purpo e of 
the statute. 

"Furthermore, this construction is the one which has been placed upon the 
statute from the beginning by the Commissioner of Internal Revenue in the 
regulations issued from time to time. Section 240 has been reenacted by Con- 
gress, with minor changes, in the Revenue Acts of 1921, 1924, and 1926; and 
presumably Congress knew the construction placed upon the section by the 
Commissioner of Internal Revenue and the Secretary of the Treasury; yet, no 
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change has been made in the wording to indicate that the regulations of the Commissioner requiring fractional year returns by afliliated corporations under circumstances similar to those in the case at bar were not in accordance with the proper construction of the section. This departmental construction, appar- ently adopted bv Congress, while not conclusive, is yet persuasive. (Lacken- back 8. 8. Vo. v. United Htates, 280 U. S. , 178. )" 
It is true that in that case the afGliated corporations were required by the Revenue Act of 1918 to make consolidated return, whereas in the case at 

bar aff)liated corporations under the Revenue A. ct of 1921 kad an option 
whether to proceed on the separate return basis or on the consolidated return 
basis, but this difference in the laws, in our opinion, is not material. The 
broad question determined in the Fidelity company case was that a taxable 
year was divisible as far as making returns was concerned, where corporations 
were affdiated for only a portion of the year. We see no reason for changing 
that holding, 

Assuming it to be correct, and applying it to the case at bar, the two cor- 
porations in question had an option as to the portion of the year 1922 in which 
they were afiiliated either to make separate returns or a consolidated return. 
They made separate returns. That action on their part was an election; and 
having made an election of separate returns, they could not for the next year, 
1928, make a consolidated return except by permission of the Commissioner, 
because section 240(a) of the Revenue Act of 1921 provides, "If return is 
made on either of such bases, all returns thereafter made shall be upon the 
same basis unless permission to change the basis is granted by the Commis- 
sioner. " We think, therefore, that the two corporations were required to 
make separate returns for the year 1928, no permission to change having been 
granted by the Commissioner. 

The order of the Board of Tax Appeals is reversed, with instructions to 
aflirm the order of deter'mination made by the Commissioner. 

ARTIGLE 684: Change in ownership during taxable year. 
REVENUE ACT OF 1921. 

Allocation of net losses of group of corporations. (See 6. C. M. 
8618, page 180. ) 

ARTIGLE 634: Change in ownership during taxable year. 
REVENUE ACT OF 1921. 

Application of net loss provisions where aSliated status changed 
during taxable year. (See G. C. M. 8686, page 306. ) 

PART IV. — ADMINISTRATIVE PROVISIONS. 

SECTION Ã0. — PAYMENT OF TAXES. 
ARTIULE 1005: Deficiency in payment — Interest 

and penalty. 
IX — 50 — 4866 

Ct. D. 956 
INCOME TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

INTEREsT — JUDGMENT. 

In a judgment in favor of the United States for the amount of 
a deficiency, where the return is made in good faith and the under- 
statement of the amount of the tax in the return is not due to any 
fault of the taxpayer, interest is properly included, as contenlplated 
by section 250(a) of the Revenue Act of 1918, at the rate of 0 per 
cent per annum from the due date of the tax to the date of the 
judgment. 
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DIRTRIOT COERT 0F THE UNITED STATER FoR THE WEBTERlv DIRTRIOT oF WIscolvsr¹ 

United States of America, plaintiff, v. X. H. Stange, defendant. 

[October 21, 1080. ] 
SUPPLEMENTAL OPINION. 

LURK, D. J, : Shortly after the filing of the original opinion in this matter 
[Ct. D. 255, page 290, this Bulletin], defendant's counsel submitted a memoran- 
dum brief objecting to and stating grounds for their objection to the inclusion 
in the judgment in this case of interest at the rate of 6 per cent from the dates 
when the taxes were paid. Counsel for plaintiff have filed a reply brief. 

WVhile counsel for defendant endeavored to distinguish this case from jfason v. 
Routzahn (275 U. S. , 175 [T, D. 4181, C. B. VII — 1, 104]) and other cases 
referred to in the main opinion h rein, they also relied largely upon the provi- 
sions of section 274(b) of the Revenue Act of 1024, in so far as that section 
required the action to be begun within one year after the final decision of the 
Board of Tax Appeals. The same section upon which they relied for this 
limitation provides: 

The court shall include in its judgment interest upon the amount 
thereof at the rate of 6 per centum per annum from the date prescribed for 
the payment of the tax to the date of the judgment. 

It is of course inconsistent for defendant's counsel to claim that one provision 
of subdivision (b) of section 274 is applicable while another one is inapplicable. 
However, this is not deemed determinative of the question now presented. 

Section 250(a) of the Revenue Act of 1918 contemplates the collection of 
interest at the rate of one-half of 1 per cent per month during any delay after 
the due date requested by the taxpayer. 

While subdivision (b) of section 250, Act of 1918, provides that there shall be 
no penalty imposed if the return is made in good faith and the understatement 
of the amount in the return is not due to any fault of the taxpayer, it is clear 
to my mind that Congress did not deem the imposition of simple interest at the 
rate of 6 per cent as a penalty. So construing that statute, and particularly in 
the light of Billings v. United States (282 U. S. , 261), ivolte v. Hudson 3faviga- 
tion Co. (8 Fed. (2d), 859, 867), and Sawyer Tanning Co. v. O'Xeefe Shoe Co. 
(D. C. AIass. ) (28 Fed. (2d), 717), it is concluded that there was no error in 
the direction of the original memorandum in this case with respect to interest, 
and it is therefore adhered to. 

An exception is allowed to the defendant. 

ARTIGLE 1006: Appeals and hearings. 

REVENUE ACT OF 1921. 

Entertainment of abatelnent claim filed within the statutory 
period where taxpayer has not had the benefit of subdivision (d) of 
section 950 of the Revenue Act of 1991. (See G. C. M. 8375, page 157. ) 

ARTIOLE 1019: Assessment of tax. 
(Also Section 239, Article 601. ) 

IX — M — 4886 
Ct. D. 266 

INCOME TAX — REVENUE ACT OF 1918 — DECISION OF SUPREME COURT. 

1. AssEssMENT — LIMITATIDN — COMMENOEMENT oF PERIoD — TENTA- 
TIVE RETURN — UNvERIFIED RETT. 'BN. 

Neither the so-cal'ed tentative return for the taxable year 1018 
nor a return not signed or sworn to by anyone is the return re- 
quired to be file by the provisions of section 289 of the Revenue 
Act of 1918 aml neither the filing of the tentative return nor the 
filing of the unsigned and unsworn return starts the running of 
the 5-year period within which the amount of tax due must be 
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assessed under section 250(d) of that Act. The acceptance of a return defective because unsupported by oath and a later adequate 
verification of It by the corporate ofiicers do not cure the defect so as to make the defective return ettective as of the time of 
filing. 

2. DEcisfoN Rzvzsszn. 
The decision of the Circuit Court of Appeals, Sixth Circuit 

(88 Fed. (2d), 245), reversed. 

SIIPRRME CouRT oF THE UNITED STATEs. iso. 856. — OcToBER Tsx!M, 1929. 

Robert II. Lttces, Corn&missioner of Internal Revenue, petitioner, v. The Ptllio&I 
Lumber Co. 

On writ of certiorari to the Vnited States Circuit Court of Appeals for the Sixth Circuit. 

[April 14, 1980. ] 
Mr. Justice McRETNofns delivered the opinion of the court. 
Using therefor what is known as "Form 1081T, " on March 14, 1919, re- 

spondent, Pilliod Luniber Co. , executed and filed Ivith the collector of internal 
revenue a tentative return and estimate of corporate income and profits taxes for 1918, signed and sworn to by its president and treasurer. At the same 
time it remitted $1, 000, one-fourth of the estimated taxes, and requested an 
extension of 45 days within which to present a final report as required by law. 

May 81, 1919, it lodged with the collector another return for 1913, made out 
upon Form 1120, which contained various statements in respect of gross 
income, deductions, credits, etc. , but was not signed or stvorn to by anyone. 

In answer to a request from the Commissioner of Internal Revenue, re- 
spondent's president and treasurer swore to and filed with him, September 17, 
1928, the following affidavit concerning the return of May 81: 

"We, the undersigned, hereby aitirm that our names should have appeared 
on our income tax return for 1918, and vvhich to the best of our knovvledge 
and belief is correct. We are unable to furnish duplicate signed report, being 
unable to locate copy, believing same to have been destroyed Ivith other 
records. " 

Two years later — October 23, 1925 — the Commissioner notified the company 
of a deficiency assessment amounting to $908. 84. Aflirmin" that any claim 
for such tax had been extinguished by the 5-year statute of limitations, it 
appealed to the Board of Tax Appeals. They held that neither the tentative 
return of March, 1919, nor the later unsworn one, was adequate to set the 
statute of limitations in motion and affirmed the Commissioner's ruling. The 
circuit court of appeals concluded that the u!!stvorn return Ivas adequate and 
upon that ground reversed the action of the Board without expressing any 
opinion concerning the effect of the tentative return. 

The Revenue Act of 1918 (ch. 13, 40 Stat. , 1057. 1081, 1038) provides- 
"Szc. 239. That every corporation subject to taxation under this title and 

every personal service corporation shall make a return, stating specifically the 
items of its gross income and the deductions and credits allowed by this title. 
The return shall be stvorn to by the president. vice president, or other principal 
oflicer and by the treasurer or assistant treasurer. 

"SEo. 250. (d) Except in the case of false or fraudulent returus with intent 
to evade the tax, the amount of tax due under any return shall be determined 
and assessed by the Co!nfuissioner Ivithin five years after the return was due 
or was made, and no suit or proceeding for the collection of any tax shall be 
begun after tl!e expiration of five years after the date when the return was 
due or Ivas made, In the case of such false or fraudulent returns, the amount 
of tax due may be determined at any time after the return is filed, aud the 
tax may be collected at any time after it becomes due. " 

The Revenue Act of 1924 (ch. 284, 43 Stat. , 253, 287, 299, 801), by section 
239(a), requires corporations to make returns like those prescribed by the 
Act of 1918. Section 277(a) directs that except as provided in section 273, 
Ivhich relates tn false or fraudulent returns, and certain subdivisious of sec- 
tions 274 and 279, not presently important, taxes for 1921, and afterwards, 
shall be assessed within four vears after return filed; also that taxes for 

etc. , shall be assessed Ivithin five years after return filed. Sectiou 280 
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declares — II hereafter the Commissioner determines that any assessment should 
be made in respect of any income, war-profits, or excess-profits tax imposed by 
the Revenue Acts of 1916, 1917, 1918, or 1921, the amount which should be 
assessed (whether as deficiency or as interest, penalty, or other addition to the 
tax) shall be computed as if this Act had not been enacted, but the amount so 
computed shall be assessed, collected, and paid in the same manner and subject 
to the same provisions and limitations (including the provisions in ease of 
delinquency in pavment after notice and demand) as in the case of the taxes 
imposed by this title, except as otherwise provided in section 277. 

Iiespondent maintains that the 5-year statute of limitations began to run 
against the claim for 1918 taxes svhen the tentative return of March 14, 1919, 
was iiled with the collector, or iyhen he received the unverified return, May 
81, 1919, and therefore the defieiency assessment of October 28, 1925, was out 
of time. 

The argument based upon the supposed effect of the first or tentative return 
is the same as that considered and rejected in Florsbeim. Bros. , etc. , v. United 
States [Ct. D. 167, C. B. IX — 1, 260] and W1:ite, Collector, v. Hood Pi, nbber Co. 
(280 U. S. , 458 [Ct. D. 167, C. B. IX — 1, 260] ). 

That the so-called return of May 81, 1919 unsupported by oath, did not 
then meet the definite requirements of section 289 is manifest. But respondent 
says the defect was cured or became immaterial since the tax offieers accepted 
and held the return for several years, and in 1928 requested and obtained an 
adequate verification by the proper corporate officers. 

Under the established general rule a statute of limitation runs against the 
United States only svhen they assent and upon the conditions prescribed. Here 
assent that the statute might begin to run svas conditioned upon the presenta- 
tion of a return duly suborn to. No offic had power to substitute something 
else for the thing specified. The return so ion. as it remained unverified by 
oath of proper corporate officers did not meet the plain requirements. The 
necessity for meticulous compliance by the taxpayer with all named conditions 
in order to secure the benefit of the limitation was distinctly pointed out in 
Flcrshc(m Bros. , etc. , v. United States, supra. 

The Board of Tax Appeals reached the proper result. The judgment of the 
court below must be reversed. 

Reversed. 

SECTION 252. PiEFUNBS. 

ARTIGLE 1031: Authority for refund, credit, and abatement 
of tax. 

REVENUE ACT OF 1921. 

Date when the running of the period of limitation begins, payment 
being made by check. (See Ct. B. 204, page 286. ) 

ARTIOLE 1032: Claims for abatement of taxes erro- IX — 44-4822 
neously assessed. Ct. B. 244 

FEDERAL TAXES — REVENUE ACT OF 1918 — DEC'ISION OF COVRT. 

BOND — VALIDITY. 

A bond given to the United States in connection with a claim 
for the abatement of a tax and conditioned for the payment of the 
tax found to be due is not invalid by reason of the fact that there 
is no specific statutory authority for the filing of such claim or 
the acceptance of such bond. 
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STATEs DrsTBtcT CoUBT FoB TETE NoBTMEBN DzsTBICT oF ILLINots, 
RASTEBN DIVISION. 

United States of America, plaintiff, v. Conoeise Cooperage Co. , o Corporation; I'ooona Cooperage Co. , a Corporation; and Globe fndemnity Co. , a Corporation. 

[June, 1930. ] 

OPINION. 

WALTEB C. LTNBLFv, District Judge: The Globe Indemnity Co. , as surety, and 
the Converse Cooperage Co. and the Yocona Cooperage Co. , as principals, 
defendants in a suit upon a bond executed in the capacities aforesaid, de- 
murred to plaintiff's declaration. 

Under the averments of the declaration, on April 15, 1921, the principals filed 
their tentative, snd on December 12, 1921, their final consolidated corporation 
income and profits tax return for the year 1920. On the latter date they filed 
with the collector also a claim for abatement of. all of the tax shown on the 
final return, except an installment paid when they filed the tentative return. 
Upon the filing of the claim in abatemeut, in order to delay or stay the collec- 
tion of the tax shown upon the return, the principals filed the bond, which is 
the basis of the present suit. It was conditioned upon the payment by the 
principals, upon notice and demand, of such tax as the Commissioner of In- 
ternal Revenue, after consideration of the claim in abatement, should find 
to be due. Collection of the tax was delayed by the collector of internal 
revenue until after the Commissioner of Internal Revenue had considered the 
claim of abatement and rejected it on November 2, 1926. On January 7, 1927, 
notice and demand for payment was served upon the principals in the bond, 
and payment not being made suit resulted. 

Defendants' grounds for demurrer are: First, that there was no statutory 
authority for the acceptance of the bond, and that the same is therefore void; 
second, that the bond was obtained by duress, and is. therefore void; and, third, 
that the bond is conditioned for the payment of the tax determined by the 
Commissioner to be due; that under the statute the Commissioner in case of a 
consolidated return must assess the same upon the respective afliliated corpora- 
tions in such proportions as may be agreed upon, or in the absence of such 
agreement, upon the basis of the net income properly assignable to each; that 
this action not having been tal-eu, and the tax having been a. ssessed jointly 
for the gross sum, no legal assessment has been made, and no breach of the 
bond has accrued, and that the action is therefore premature. 

Tliere was no specific statutory authority for the collector of internal 
revenue to accept the bond sued upon. But in United States v. Tingey (5 
Peters, 115) the Supreme Court had before it a bond executed by a purser in 
the Navy under the statute that provided for the giving of such bond con- 
ditioned to perform the duties of purser. The bond there before the court 
contained conditions other than those prescribed by statute, and the question 
submitted to the court was whether a bond voluntarily given, containing a 
condition variant from the condition specifically prescribed by Congress, is 
valid. The court held that a voluntary bond, taken by authority of the 
proper oflicers of the Treasury Department to secure the fidelity in oflicial 
duties of an agent in the disbursement of public money, is a binding contract 
between him and his surety on the one hand and the United States upon the 
other, although such bond may not be prescribed or required by any positive 
law; that the right to take such a bond is an incident to the duties of such a 
department, and that the United States having a political capacity to take it, 
the court could see no objection to its validity in a moral or legal view. 

In 3foses v, United States (166 U. S. , 571) the court had before it a bond 
executed by a disbursing officer of the War Department, for the exaction of 
which and the acceptance of the same by the Secretary of War there was no 
statutorv authority. There the defendant alleg'ed that there being no statute 
or regulation directing or perniitting the e:action of a bond, in such a situa- 
tion the bond was void. The court reaffirmed the doctrine in the case first 
cited and held the bond valid saying: "The cousideration or the condition of 

boiid must not be in violation of law; it must not run counter to any statute; 
it must not be either malum prohibitum or malum in sc. Otherwise anil for all 
purposes of security, il bnlld 1]iiy be valid tllough Ilo statute directs its deliv- 

To the same eifect is the case of United States v. Br adley (10 Pet. , 343), 
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Under sections 8218 and 8220 of the Revised Statutes, as amended by section 
1816 of the Revenue Act of 1918, the Commissioner of Internal Revenue is 
authorized, subject to the regulations prescribed by the Secretary of the 
Treasury, to remit, refund, and pay back all taxes erroneously or illegally 
assessed or collected, all penalties collected without authority, and all taxes 
that appear to be unjustly assessed or excessive in amount, or in any manner 
wrongfully collected. The collector is charged with the whole amount of 
taxes, and credited with all pavments into tbe Treasury, and with the amount 
of taxes transferred to other collectors, and with the amount of taxes of such 
persons as may have absconded, or become insolvent. Apparently it is the 
purpose of the law to give to the Commissioner of Internal Revenue wide 
authority in the matter of collecting, rebating, and refunding taxes, subject 
to the right of the Secretary of the Treasury to make regulations. The 
Revenue A. ct of 1918 contains no specific provision requiring the filing of 
claims in abatement. The filing of such matters was left to regulation by 
administrative rules. 

The conclusion is that Congress has tacitlv approved of the exercise of dis- 
cretiona. ry administrative power in the collection and abatement oi' taxes. Just 
as the Secretary of the Treasury in the case of Uettett States v. Ttnyey and the 
Secretary of War in the case of Moses v. United States were held to be repre- 
sentatives of the sovereign, who might, in the administration of their ofiice, 
properly accept bonds, for which there was no statutory authority, so the 
Secretary of the Treasury and the Commissioner of Internal Revenue, in this 
case charged with the collection, abatement, and refunding of revenue, and 
impliedly, at least, vested by Congress vvith wide discretion in the procedure of 
performing his administrative duties as a representative of the Government, 
had the right to accept with the claim for abatement a bond conditioned for the 
payment of the tax if the claim should thereafter be denied and the tax as- 
sessed. Such action upon the part of the principals in giving the bond, and 
of the Commissioner in accepting the same, relieved the collector of taking such 
steps as might be necessary to protect ber liability to the Government for the 
taxes shown by the return, protected the ts. xpayer against vigorous immediate 
action to collect the tax, which tbe collector might have felt impelled to take, 
in view of her liability to the Goverument, and worked only an advantage to 
both parties. It furnished an opportunity for the Commissioner to take sutfi- 
cient time carefully to review the tax return and the claim for abatement with- 
out endangering the chance of recovery of the tax; it relieved the taxpayers 
of the probahle necessity of paying the tax and filing a claim for refund. No 
good reason occurs to this court why such contracts made with the Government 
in its sovere. gn capacity should not be sustained as valid contracts. 

Nor can the court say from the averments of the declaration that any duress 
was involved in the alleged exaction and acceptance of the bond in question. 
As the Supreme Court said in the case of Moses v. United States (166 U. S. , 
571), "We think the bond was a volunta. ry bond in the sense that it was not 
illegally extorted from the defendant Howgate, under color of office or by 
threats from a superior ofiicer; that the United States through the Secretary 
of War had the right to demand a bond with conditions such as the bond in 
question contains, and that it did not cease to be a voluntary bond merely 
because Lieutenant Howgate did not gratuitously and without request profi'er 
it and ask that it be received, or because he was reluctant to give it, and only 
gave it upon the demand of the Secretary. " Nothing appears in the averments 
of this declaration to show that the bond in question was given under any 
circumstances other than those surrounding a voluntary transaction. If there 
be facts which prove that the bond was obtained by duress, they must be pleaded 
a. nd proved as a matter of defense. 

Such must be the conclusion also as to the contention that this action is 
premature; that the Commissioner of Internal Revenue bas erroneously failed 
to comply with the statute in denying the claim for abatement and ordering 
assessment. If he has failed to comply with the statute as to allocation of the 
tax, that fact constitutes matter of defense. Tbe court is not at liberty to go 
behind the averments of the declaration to the effect that the assessment was 
duly made; or to read into the declaration an averment that the Commissioner 
did not properly allocate the tax among the two principals. 

Accordingly, the demurrer will be overruled. 
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ZITI E IIL — WAR-PROFITS AND EXCESS-PROFITS TAX 
FOR 1921. 

PART II. — IMPOSITION OF TAX. 

SECTION 801. — IMPOSITION OF TAX. 
ARTIULE 718: Computation of tax. on income 

from Government contracts. 
IX — 49-4856 

Ct. D. 258 
EXCESS PROFITS TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

GovEBNMENT CoNTRs~ANcKLLATICN — AMovNT R~ UNDER 
SVBSEQVE iT AGBEEMENT. 

Where a taxpaver and the Government enter into a contract 
for Army coats between April 6, 1917, and November 11, 1918, 
which is not completely performed on the latter date and agree in 
1919 upon a settlement contract by which the taxpayer receives 
an agreed sum for all coats which had been completely made under 
the war contract and a less sum for all the other coats called for by the settlement contract, the payment received by the tax- 
payer in 1919 under the agreement is income attributable to a Gov- 
ernment contract within the meaning of section 301(e) of the 
Revenue Act of 1918. 

DISTEIcT CovRT CP THE UNITED STATEs Fos THE EASTERN DIsTBIVT oF 
PENNsxLv&NIs 

A. B. Ztrschbaum Uo. v. United States of America. 

[July 17, 1930. ] 
OPINION. 

DIVEINsoN, J. : This ease is a procedural mongrel. We hare treated and 
entitled it as if an action in assumpsit, with a filed statement of claim as 
prescribed by the Pennsylvania practice act of 1915. (12 P. S. , sec. 382 et seq. ) We do this both because we do not know what else to do with it, and further 
because this is in accord with the wishes of the parties. 

There are no facts in controversy. The question presented is a clear-cut 
question of law. A shoit outline fact statement will present it. The plaintiff 
had a war contract for Army coats, some of which had been made and were 
ready for delivery; some of which had not been made, and some not completed. 
The close of the war ended all need for the coats, and the United States "ean- 
eeled" the contract, as the expression is used. The Secretary of War, under 
the authority given him by law to adjust with contractors claims under such 
conditions, agreed in 1919 with the plaintiff upon a settlement by which the 
plaintiff received an agreed sum for all coats which had been conipletely made 
under the irar contract, and a less sum for all the other coats called for by 
the contract. A profit accrued to the pliiintiff, and the present dispute is nrer 
what tax should be assessed upon this part of plaintiff's total taxable income. 
Among the many horrors of war is the inequality of the burdens ~hich it im- 
poses. To the manr it is the occasion for sacrifice; to others not merelr a 
source of gain, but often of inordinately great gains. It is allowable to sup- 
pose Congress had this in mind when it enacted the laws which control in this 
case. At all events the laws were passed. A thought in them is that, when 
an income tax comes to be levied, income the source of which was a war 
contract should pay a higher rate than other forms of income. 

The plaintiff here may be said to hare had two contracts. One, the first in 
time, was beyond doubt a war contract. If the profit, which later was received 
by the plaintiff, caine from this contract, the tax which it has paid was prnperly 
assessed. The other contract was made after the war, and iihatever gains 
fiowed from it are admittedlr to be taxed at a lower rate. This indicates 
clearly enough the question presented for a ruling. 
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We can not withhold the statement that the argument addressed to us on 
behalf of the plaintiff is so admirable in form and substance that it is with a 
feeling very much like regret that we find ourselves unconvinced by it. We 
accept the proposition exhaustively maintained that the contracts are two, in 
the sense that the first was ended by the second, and thereafter the respective 
rights of the parties were to be determined wholly by the second contract. 
We accept also the doctrine that Congress alone can impose a tax, and that 
no executive nor administrative board nor the courts by construction can add 
to a tax imposed by Congress. The question is what tax the Act of Congress 
imposes, not what might, or in the opinion of some one, should, have been 
imposed. It was necessary to employ words to express the l-ind of income 
upon which the h'gher tax was to be paid, and whatever these words mean, 
so is the law. The language of all laws, however, and emphatically of the 
tax laws, is directed to those whose obedience is demanded, and the meaning 
ascribed to the language used should be what he who is to obey would be justi- 
fied in extracting therefrom. Distinctions and doctrines which have place in 
the law as a sc'. ence should not pervert what the language of a statute clearly 
means. The laws to be here construed impose a tax on incomes, and a taxable 
income implies gains. These gains must have a source, and the source which 
Congress had in mind was a war contract. Congress chose the phrases "de- 
rived from" and "attributable to" ivor contracts, Were the gains which came 
to the pla'ntifi "derived from" or "attributable to" the war contract into 
wh ch it had entered7 The taxing olficials and the Board of Tax Appeals held 
that they were, and we think they rightly so held. Clearly if there had been 
no such contract there would have been no gains. The truth, to which we agree, 
that the legal remedy of the plaintiff, if it had been compelled to enforce its 
contrac'tual rights through and by an action at law, vvould have been upon the 
second contract, does not change the other truth that the source of the gains 
recovered would have been the earlier war contract. 

All we are able to see in the second contract was an agreement upon the sum 
to which the plaintift had a right under the first contract. In other words, 
it ivas an agreed assessment of the damages fiowing from the noncompliance 
on the part of the defendant with the war contract. It is again true, as already 
more than once stated, that the legal obligation to pay the agreed sum was 
the agreement to so pay. This agreement is found in the second contract, and 
the first may well be said to be merely the inducement to the making of the 
second, but, as also before said, the legal obligation which is the basis of an 
action is not necessarily the test of the source of the gains which the plaintift 
may recover in such action. It is a comfort to know that the conclusion reached 
has the sanction of the approval of Judge Hand in Hoe ck Co. v. Connnissioner 
(60 F. (2d), 680). We see no inconsistency in the rulings of the Board in 
the instant case and that in the Goss ease (11 B. T. A. , 665), nor does the 
reasoning of the opinion in the latter case support the armament (able although it is) addressed to us by counsel for the plaintiff. 

We are of opinion that the plaintiff has disclosed no cause of action, and 
judgment shou'ld go against it. In view of the pleadings, we now enter no 
formal judgment, but leave to counsel to submit what is termed in the pleadings 
a proper "decree or judgment" in accordance with this opinion. 

PART V. — INVKSTKB CAPI'TAI . 

SECTION M6. — INVESTED CAPITAL. 
ARTicI, z 881: Meaning of. invested capital. IX — 85 — 4768 
(Also Section 218(a), Article 81. ) Ct. D. 980 

INCOME AND EXCESS PROFITS TAXES — REVENUE ACTS OF 1918 AND 1921— 
DECISION Oli' COURT. 

1. INvEBTED CAPITAL — INco5fE — INTEREsT AcoRIIED ON SERURITIEs 
TRANSFERRED. 

Where a corporation, keeping its books on the basis of cash 
receipts and disbursements, acquires all the assets of another cor- 
poration by exchanging stock for stock, among which assets are 
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certain securities on which interest had accrued prior to their Nansfer, the agreement under which the corporations were merged 
providing that the securities should be taken over at face value and that the items of' accrued interest should not be taken into 
consideration in appraising the assets, such earned interest may not be included in the computation of invested capital under section 
326 of the Revenue Acts of 1918 and 1921 and is income to the 
transferee corporation when collected. 
2. DECISION AJPFIRMRD. 

The decision of the Board of Tax Appeals (11 B. T. A. , 118) 
affirmed, 

UNrmo Sums Czscvrr CovaT os Aep~s, SzxTH CmcmT. No. 5361. 

Pontiac Commeroiat ck Savings Bank' petitioner, v. Commissioner of Internat 
Res'enae, respondent. 

Petition to review an order of the United States Board oi Tax Appeals. 

[June 28, 1930. ] 
HxaKs, Circuit Judge: Petition by Pontiac Commercial & Savings Bank to 

revieiv the decision of the Board of Tax Appeals affirming the action of the 
Commissioner of Internal Revenue in assessing, on redetermination, defieieneies 
in income taxes against it in the sum of $6, 9o4. 96 for 1920 and $7, 690. 50 for 
1921. Pontiac Savings Bank had a capital of $500, 000 and a surplus of approxi- 
mately $100, 000. First Commercial Bank of Pontiac had a capital of $200, 000 
and a surplus of approximately $90, 000. On October 15, 1919, these banks 
agreed to and shortly did consolidate, with a ca. pital of $750, 000 and a surplus 
of $150, 000. This capital was contributed in the ratio of $2 by Pontiac Savings 
Bank to $1 by First Commercial Bank. Petitioner amended its charter, changed 
its name to Pontiac Commercial & Savings Bank, increased its capital stock to 
$750, 000 and issued $250, 000 of its stock to the stockholders of the First Com- 
mercial Bank in exchange for the stock of that bank. The assets of the First 
Commercial Bank were transferred to petitioner and thereupon the First Com- 
mercial Bank went out of existence. Its business has continued as a branch 
bank under the charter of petitioner. However, the merger agreement provided 
that the value of the assets of each bank be determined by a committee of three 
directors from each bank. It was further provided: 

"2. That an appraisal of the real estate, furniture, fixtures, equipment, and 
bond investments that have a fluctuating value be made in such manner as the 
committee of the directors, hereinabove mentioned, shall determine; that tks 
accrued interest item be not taken into consideration as each institution does 
not credit interest on its loans until paid, and the date of paying interest on 
savings account are the same; the notes and discounts to be taken over at face 
value, except such items thereof as are excepted and disapproved by the said 
committee of directors, above mentioned. " [Italics ours. ] 

It ivan further provided: 
"4. All of the notes and mortgage investments of' each institution shall be 

taken over by the consolidated institution at face value 
Among the assets acquired by petitioner from the First Commercial Bank 

were certain interest-bearing securities upon which interest not yet due or 
payable had accrue&1 at the date of the merger in the sum of $43, 06S. 59. These 
interest items were collected by petitioner in the year 1920 and petitioner kept 
its accounts and made its tax returns upon the cash receipt and disbursement 
basis. The Corumissioner determined that this interest so collected constituted 
income to petitioner, upon vvhich he made a tax assessment as above indicated. 
petitioner appealed to the Board of Tax Appeals and insisted that these items 
were not taxable income but represented invested capital. The Board confirmed 
ibe decision of the Commissioner, and we concur. 

The securities in question were "tangible ProPerty" (Revenue Act 1918, ch. 18 
40 Stat. , 1057, see. 325(a) ) and the accrued interest at the time of the transfers 
being incident;&I to the securities themselves, should also be regarded as "tan 

ible property, " and the actual cash value thereof, if the securities and accrued 
interest had been accepted bl petitioner for its stock, might be regarded as 
o inv& st&&) «npitah" (Revenue Act 1918, ch. 1S, sec. 326(a), par. 2. ) But peti 
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tioner's diiiiculty is, assuming as did the Board of Tax Appeals that the effect 
in fact of the merger agreement was that petitioner acquired these. securities for 
its stock, it yet remains that the accrued interest upon the securities was 
speci6cally omitted in determining the capital furnished. This was do'ne by 
agreement as above shown, and the parties were competent to agree as to what 
should constitute the new capital structure. This interest having been assigned 
to petitioner, and yet having been omitted from the capital account, when 
collected by petitioner necessarilv became income to petitioner just as it would 
have been to the Pontiac Savings Bank if collected before the transfer of the 
securities. These interest items when collected fell within the term "gross 
income" as delined in section 218(a), Revenue Act 1918. We do not think it 
can avail petitioner that the interest accrued while the securities were in the 
hands of its transferors. (See Taft v. Bomers, 278 U. S. , 478, 482 [Ct. D. 49, C. B. VIII — 1, 225]. ) It was no less income when collected by the united bank 
than it would have been if collected by one of the units thereof before the con- 
solidation. Cases cited to the effect that income such as proQts, commissions, 
etc. , earned during the life of a decedent but not due or payable at his death are not taxable as income when collected, are not particularly helpful. There is 
no analogy between the status of the estate of a decedent and the situation 
presented here. 

On April 18, 1921, petitioner and the Oakland County Savings Bank agreed to and shortly thereafter did consolidate. This merger was accomplished by 
substantially the same method, procedure, and agreement, as above indicated 
in the case of the Po'ntiac Bank and the Commercial Bank. A recitation of 
details would be superQuous. It is enough to say that the new bank thus or- 
ganized was to have a capital of $1, 000, 000 and a surplus of $200, 000 to be 
contributed in the ratio of $8 by petitioner to $1 by the Oakland Bank and that 
among the assets acquired by petitioner from the Oakland Bank were securities 
upon which interest, not yet due and payable, had accrued in the sum of 
$40, 641. 54, which interest petitioner collected in the vear 1921 and upon which 
as income the Commissioner assessed a tax. The determinative facts being 
substantially the same as in the case of the consolidation of the Pontiac Savings Bank and First Commercial Bank, the same result follows. 

The decision of the Board of Tax Appeals is therefore in all things alarmed. 

ARTIOLE 831: Meaning of invested capital. 
REVENUE ACT OF 1918. 

Unrealized profits at beginning of a taxable year from installment 
sales effected in prior years. (See Ct. D. 999, page 1M. ) 

PART VI. — REORGANIZATIOiVS. 

SECTION 331. — REORGANIZATIONS. 

ARTIcLE 841: Valuation of asset upon change of. 
ownership. 

IX — 50 — 4867 
Ct. D. 257 

EXCESS PROFITS TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

1. INVEsTKD CAPITAL REoRGANIZSTIQN — VALUATIQN oF AssETs 
CQNTR0L QF 50 PER CENT oR MORE IN THE SANDIE PERsows. 

Where A owns 52 per cent and B, C, and D own 48 per cent of 
the capital stock of a corporaticn and subsequent to a transfer 
A ter March 8, 1917, of its property to a new corporation in ex- 
change for all the capital stock of the latter A owns less than 50 
per cent of the stock of the new corporation, B, C, and D owning 
the remainder, the transaction is within the provisions of section 
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L8»f the Revenue Act of 1918, which prohibits the new corpora- ti» from valuing the property so acquired at a greater amount in 
computing its invested capital than the old corporation could have 
valued it in computing its invested capital. 
2. Dzcrsrov APPIRMEn. 

'I'he decision of the Board of Tax Appeals (12 B. T. A. , 158) 
affirmed. 

UEITIx& STaTES CIRcUIT CUURT oz APPEALS FOR THE SEvERRTH CIRUUIT. 

Konaroh Electric 8 loire Co. , petitioner, v. Conr»missioner of Inter@a/ Ref&enae, 
respondent. 

Petition for review of order of Lr ited States Board of Tax Appeals. 

Before AI. scHI~, Evxxs, and SP~s, Circuit Judges. 

[February 26, 1930. ] 

OPIEIOX. 

SP~REs, Circuit Judge: This is a petition by Monarch Electric k IVire Co. to 
review an order of the Board of Tax Appeals entered August 14, 1928, and 
involves income and excess profits taxes for the year 1920 in the amount of 
$6, 104. 03. 

The uncontroverted facts relating to this issue are as follows: 
In 1906 one yiathan Deutsch owned the entire capital stock of the 5lonarch 

El««tric d-. lyire Co. , an Illinois corporation organized in 1902 (not the peti- 
tioner herein). In the latter part of 1906 Deutsch sold a 16 per cent interest 
in this company to each of the three Schwab brothers, L. S. Schwab, H. S. 
Schwab, and A. G. Schwab, and retained for himself the remaining 52 per cent 
controlling interest. In the latter part of the year 1919 the Schwab brothers 
began negotiations for the purchase of Deutsch's stock. Both parties dealt at 
arm's length through their respective attorneys. An a reement, dated January 
1, 1920, was finally perfected, by the terms of which the name of the company 
was changed to Schwab Electric Co. ; a new corporation, the petitioner herein, 
was organized and acquired all the assets subject to the liabilities of the 
Schwab Electric Co. , &vith the exception of certain indebtedness of Deutsch 
which was canceled and 8'5, 300 in Libertr bonds which &vas paid directly to 
Deutsch. Besides the Liberty bonds and the cancellation of his indebtedness, 
Deutsch received from petitioner $300, 000 par value of its preferred stoclr 
(being its total authorized preferred stocl-). This preferred stocl- had voting 
right;, and &vas entitled to cumulative dividends of 6 per cent per annum, the 
payment of the dividends b«ing guaranteed individually 1y the three Schwab 
brothers. The Schwab brothers further agreed that thi preferred . tock would 
be redeemed at a certain aruount each rear, the last maturity of which is to 
be April 1, 1937. 

The Schwabs further agreed with Deutsch that until 8100. 000 of the pre- 
ferred stock &vas redeemed their aggre ate annual salaries would not exceed 
lQ6, 000. and until 8150, 000 par value of preterred tock was redeemed their 
a gregate annual salaries ~ould not exceed 845. 000, and until 82&&0, 000 par 
value of preferred stock was redeemed their aggregate annual salaries would 
not exceed 854, 000. 

The three Schwabs received from petitioner all its common stock, which 
gave the Sch&vabs a 5" per cent interest and voting control. 

The assets conveyed to petitioner by the Sch~ab Ele«tric Co. had a fair 
market value, in the amount agreed upon betvveen Deutsch and the Schwabs 
and admitted l&y respondent. and &vere refie«ted as invested capital in the peti- 
tion«&. 's income tax returns as follows: 

Leasehold Sifi, 000. 00 
Buildin. 300', 000. 00 
Jiachinery 46, 0i5. 5&2 

Good will 75, 000. 00 
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These assets were taken over by the petitioner at the above figures. The 
Schwab Electric Co. had carried the assets at a much lower valuation, and no 
good will was carried as an asset by it. 

Respondent, in computing petitioner's invested capital, valued the assets 
acquired by petitioner from the Schwab Electric Co. on the same basis as they 
stood on the books of that company, instead of at their market value. Peti- 
tioner contends that for the vear 1920 it is entitled to have its invested capital 
computed on the actual cash value of the property paid in for its stock on 
January 1, 1920, aud that. the limitation of section 881 of the Revenue Act of 
1918 is not applicable. The Commissioner contends that the limitation of 
section 881 is applicable. This is the only issue involved. 

The material portion of section 381 of the Revenue Act of. 1918 (40 U. S. 
Stats. , 1095) is as follows: 

"SEc. 881. In tbe case of the reorganization, consolidation, or change of own- 
ership of a trade or business, or change of ownership of property, after March 
8, 1917, if an interest or control in stfch trade or business or property of 50 per 
centum or more remains in the same persons, or any of them, then no asset 
transferred or received from the previous owner shall, for the yurpose of deter- 
mining invested capital, be allowed a greater value than would have been 
allowed under this title in computing the invested capital of such previous owner 
if such asset had not been so transferred or received: 

Petitioner contends that inasmuch as Nathan Deutsch, on January 1, 1920, 
owned more than 50 per cent of the stock of the Schwab Electric Co. , and after 
the reorganization or change of ownership he owned less than 50 per cent in the 
new corporation, such transaction does not come within the yrovisions of the 
statute. With this contention we can not agree. In our judgment the wording 
of the statute is not ambiguous in this particular. It explicitly says that "if 
an interest or control of 50 per centum or more remains in the same persons. 
or any of th, em" [italics ours], then the statute ayplies. Before the reincor- 
poration Deutsch, it is true, owned and controlled more than 50 per cent of the 
stock; but it is also true that he, with either one or more of the Schwabs, at that 
time owned and controlled more than 50 per cent of the stock. After the rein- 
corporation we find the persons holding tbe stock in the new corporation are 
identical with the stockholders in the old, and that Deutsch, with either one or 
more of the Schwabs, still owns and controls more than 50 per cent of the stock 
of the new corporation; and this brings tbe transaction aqua. rely within the 
statute. 

We are thoroughly convinced that the reorganization and transfer of stock 
was a bona fide transaction in every particular, and that there was no effort 
whatever on the yart of petitioner or its stockholders to circumvent the Gov- 
ernment; but of course these facts . are not sufficient to overcome the plain aud 
unambiguous terms of the statute. 

The order of the Board of Tax Appeals is afiirmed, 
AzscauzEn, Circuit Judge: I concur in this opirion. 
Section 881 was drawn to meet "reorganization, consolidation, or change of 

ownership of a trade or business, or change of ownership of property, after 
Ma. rch 8, 1917. " The form of ownership is immaterial. It may be individual, 
partnership, or corporate. To my mind the evident intent of the section is, 
that if, after any such change, any person or persons, singly or collectively, 
shall hold in the reorganized business as much as 50 yer cent of the entire 
interest or control therein, and are the same person or persons who, singly or 
collectively, held as much as 50 yer cent interest or control in the old business, 
the reorganized business sltall not, for the yurpose of determining invested 
capital, be allowed a greater value on any of its assets than would ha. ve been 
allowed, upon the same assets, to the old business had there been no 
reorganization. 

Here not only 50 per cent, but the entire ownership — and so the entire control 
or interest in the consolidated business — is in the same persons, and in none 
others, as was the entire interest and control in the old business. 

It follows that, for the purposes of the Revenue Act of 1918, section 831 pre- 
cludes to the reorganized corporation a capitalization different from that which 
would have been permissible to the old corporation had this reorganization not 
tal-en place. 
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TITLE XHI. — GENERAL ABiMINIS TRA TIVE PROVISIONS. 

SECTIONS 18'18i 1810 AND 1820 LIMITATIONS UPON 
SUITS END PROSECUTIONS. 

ARTIGLE 1050: Suits for recovery of taxes erro- 
neously collected. 

I X-47 — 4848 
Ct. D. 248 

INCOME TAX — ALL REVENUE ACTS — DECISION OF COURT. 

SUIT — CLAIM Fos REFUND — SUFFIcIENOT. 
A suit to recover an internal revenue tax can be maintained 

only upon such grounds as are set out in the claim for refund duly filed as a necessary prerequisite to suit. An application, filed after 
the time has run to file a claim for refund, asking that the claim for refund be reopened and allowed on a different ground, can not 
be used as a basis for a suit on such new ground. 

UNITED STATEs DIRTRIOT CoURT Fos TIIE NoRTHERN DISTRIGT oF TEXAs. 

lF. K Cornell, Executor, v. Geo. O. Hopkins, Collector. 

[October 1, 1930. ] 
OPINION. 

ATwEII. , J. : A jury was waived. An agreed statement of facts evidence that the taxpayer, S. B. Burnett, filed his return for the year 1918 on March 
16, 1919, showing a tax due of $11, 712. 18. This amount was paid in installments. 

Burnett died in 1922. On March 13, 1924, an additional tax of $92, 498. 42 
was assessed against the estate for the year 1918. On March 27, 1924, a claim for abatement of said additional assessment was filed, and on March 27, 1925, 
an abatement was allowed in the sum of $37, 692. 13. On April 18, 1925, the 
collector, defendant, demanded payment of the balance of $54, 806. 29, plus interest, and on April 28, 1925, the executors paid, under protest, $58, 377. 47. 

On September 25, 1925, a claim for refund on blank 843, which contained 
this printed heading, "Amount to be refunded or such greater amount as is 
legally refundable, " was made for $25, 517. 23. On January 30, 1926, the 
Commissioner wrote the plaintiff: "Your claim for the refunding of $25, 517. 23, 
part of individual income tax for the year 1918, has been examined. The 
basis of your claim is: 1. That the March 1, 1913, value of cattle, less depre- 
ciation, sold in 1918, should be allowed as a deduction from sales. 2. The 
distribution of certain property on community basis. A conference was ar- 
ranged upon request and held in this office, December 22, 1925, at which 
time the contested issues were discussed. After careful consideration oi' the 
information submitted with the claim and at the conference, it is held by 
this office that the evidence submitted relative to the first issue is too meager 
to warrant a change in the audit as previously made. As advised at the 
conference, the decision of the Texas Supreme Court in which it is held 
that the income of oil royalties which was separate property of either the 
wife or the husband was community income, has not been accepted by this 
office. The representative recognized the decision of the ofiice and agreed 
to accept this decision of this issue. Since you have not been assessed an 
amount in excess of the correct tax liability, the claim will be rejected. " The rejection of the claim will officiafiy appear on the next schedule to 
be approved by the Commissioner. " 

On November 25, 192!l, plaintiff filed with the Commissioner an application 
for the reopening and the allowance of the claim for refund, Rile ing that the 
collection was barred and setting out certain dates which ivould tend to show 
that fact. On February 24, 1930, the application was denied, the Commissioner 
stating amon other things, " In this connection it is held by the Bureau that 
the precise ground upon ivhich the refuiid or credit of taxes is demanded must 
be stateil in the claim for refund or credit, and a suit to recover the taxes can 
not lie based upon an entirely different and (lisiinct ground than that presented 
jn tlie chiim. " Citing authorities. The latter then continues, " a review of 
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the entire file of the cases discloses that the only claim filed subsequent to the 
payment of the tax on April 28, 1925, was the claim for refund of $25, 517. 23, 
filed on September 25, 1925, which was based on the following grounds, viz, 
(1) that the March 1, 1913, value of cattle, less depreciation, sold in 1918 should 
be allowed as a deduction from sales, and (2) distribution of certain property 
on the community basis. " 

The letter then continues: "Relative to the clause ' refund of taxes illegally 
collected, ' shown on the former claim for refund (Form 848), you are advised, 
it is intended to cover eases in wliich, through ignorance of the law or the proper 
method of computation, claimants might insert incorrect amounts, and, on 
examinat)on of the claim, it is found that taxpayer is entitled to more than the 
amounts specified on the items set forth as grounds for refund. " 

There were no waivers concerning assessment or collection. The plaintifl'. 
and his secretary testified that they had never received any other notices con- 
cerning the rejection of the claim. 

The case presents a double limitation. It is not now contended that the 
Government was not entitled to the additional collection that the collector made, 
but it is contended that the collection was made after the debt was barred. 

AVhen a citizen is called upon for a tax payment that he considers illegal he 
must, before suing for its recovery, ask for a refund. Such request must be 
based upon the ground that is expected to be alleged in a suit if the refund is 
refused. It is unnecessary to mention, at this late hour, that the sovereign 
may not be sued unless it consents. The provisions authorizing suit must be 
observed. "Literal compliance with statutory requirements that a claim or 
appeal be filed with the Commissioner before suit is brought for a tax refund 
may be insisted upon by the defendant, whether the collector or the United 
States. " (King County Savings Institution v. Blair, 116 U. S. , 200; f)faryland 
Casualty Co. v. U. S. , 251 U. S. , 842; Nichols v. U. S. , 7 Wall. , 122; Red Wing 
Jfalting Co. v. Willcuts, 15 F. (2d), 686 [T. D. 3980, C. B. VI — 1, 225]; Tucker 
v. Alexander, 15 F. (2d), 356, 275 U. S. , 228 [T. D. 8973, C. B. VI-1, 287]; 
Dodge v. Osborn, 240 U. S. , 118. ) 

The system which the Congress provides for the collection of revemie and for 
the remedying of errors in such collection, is fixed and not variable. It is for 
universal observance, for the citizen's benefit, and for the benefit and guidance 
of a constantly changing army of ofiicers. (Cheatham v. U. S. , 92 U. S. , 85; 
Hicks v. James, 48 F. , 542; Rock Island Railroad Co. v, U. S. , 254 U. S. , 141 
[Ct. D. 2, C. B, 4, 342]. ) 

Plaintift contends that this fundamental rule has been so construed as to 
admit such an amendment as was within the facts shown in the original claim. 

In support of this position he cites: Dreyfuss Dry Goods Co. v. Lines (24 F. 
(2d), 29 [T. D. 4039, C. B. VI — 2, 264] ); Iehigh d Wilkes Barre Coal Co. v, U. S. 
(38 F. (2d), 637); Neuland v. BoMers (38 F. (2d), 842); Leach v. Nichcls (not 
yet reported, July, 1930). 

A question of law that has been so recently reiterated by the Supreme Court 
in Tucker v. Zleaander (275 U. S. , 228) ought not to be considered unsettled, or 
as having confusing exceptions. It is true that one is somewhat embarrassed 
when one discovers that for half a century the application for refund has been 
considered a jurisdictional matter for the entrance of court, to find that it has 
been stated "we can perceive no valid reason why the requirements of the 
regulations may not be waived for that purpose. " But Nlr. Justice Stone was 
speal-ing about that particular ease whicli showed that the suit could be dis- 
missed and a new suit brought before the statute would run, and in tha. t sort of 
a situation he saw no impropriety in allowing the representative of the Govern- 
ment and the representative of the citizen to stipulate for the including of a 
ground that had not been presented to the Commissioner. He stated, however, 
that "such waivers, if allowed, would defeat the only purpose of the statute and 
impose a liability upon the United States which otherwise would not exist— 
consequences which do not attach to the waiver here. " So, the rule may now be 
stated to be, that the litigant must come into court upon the same grounds that 
he presented to the Commissioner unless he and the agent of the sovereign agree 
upon the statement of an additional ground. This can only be done when the 
citizen would have time to dismiss his suit and institute a new suit after having 
presented the arlditional ground to the Commissioner before the expiration of 
the barring statute, 

The cases cited by the plaintiff exhibit no marked exception to this salutary 
and well-founded procedure. 
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Judge Thatcher, in Neuhnd v. Bouers, said: "The taxpaver did state the facts as required by the regulations then in force upon which he noiv predicates his right to recover under the statute subsequentlv enacted. " A ain, "the tax- 
payerss 

statement of his claim disclosed that his return for the year 1913 was filed in the year 1917 and that he was not notified until more tlian five years thereafter of the adilitional assessment. " 
In Leh(gh c6 IV(lkes Borre Coal Go. v. U. S. , Judge Johnson said: "The answer to this objection is that it was impossible for the petitioner to specify the ground for refund, for the reason that the deceased petitioner's return had not vet been 

audited and the petitioner ivas unable to state at the time the specific ground for its claim for the refund on I'ebruary 10, 192o, or within the period of the statute of limitations. The law does not compel a person to do an impossible thing, and here the thin was impo sible, not because of any act of the petit. 'oner, but be- 
cause of the failure of the Commissioner to audit the petitioner's return within 
the period of the statute of limitations. " 

In Dregfuss Dry Goods Go. v. Lines, Circuit Judge )Valker writing, it was said: "It was plainly disclosed by plaintiff's claim for refund that a suit or 
proceeding for the collection of the additional tax was barred when the payment of it ivas exacted from plaintiff. As the claim for refund complained of the 
illegal collection from plaintiff of the amount paid under protest, and set forth 'all facts relied on to sul&port the claim, ' as required by the above-mentioned 
regulation, it can not be supposed that the Commissioner was deceived or m'. sled 
by a failure of the claim to mention a provision of law applicable to those facts. " 

It seems to me that it is impossible to find within the four corners of the applicat'on for refund any facts that put the Conimissioner upon notice that there was a collection after it was barred. The facts shown in the agreed 
statement upon this trial were not exhibited in that application. There is no 
evidence of the date of the return, nor of who made the return. A superman, or oinniscience, might have made use of some legal microscope for the detect. 'ng 
of unmentioned dates, but the law does not require the impossible of its agents. The Commissioner was passiug upon an application for the refund of approxi- 
mately $26, 000 upon two separate and Ilistinct grounds, and there was not the 
slightest intimation, nor any discoverable information, that the statute of limi- 
tation might be involved. It would be neither good nor safe law to require 
such perspicuity. 

The plaintiff also contentls that the application made in 1929, which did give dates and facts, which would show limitation, and which specifically mentioned 
limitation, was in time because the Commissioner had not given the 90-day 
notice of rejection. Sections 3226 and 3228. The letter quoted above is sufli- 
ciently explicit to warrant the statement that it is the present tense. It is not 
a prophecv of what the Commissioner may do. It means, and I think says, "vour claim is rejected. " V hile I would have some difficulty in following 
Nichols v. U. S. (37 F. (2d), 38), I do not believe that that case is in point on th's question. The court there seems to have been considering section 3226 as 
determinative of the time when the statute began to run against a suit. 

Finally we have a suit for an amount more than double the claim that was 
filed with the Commissioner, and a reason for recovery urged that is wholly 
foreign to the facts and questions and reasons that were presented to him. 

Judgment will be entered for the defendant. 

SECTION 1M4. — INTEREST ON REFUNDS 
AND JUDGiIENTS. 

ARTIcLE 1040: Interest on refunds and judgments. IX — 42-4807 
Ci. D. 288 

INCOME TAX — REVENUE ACTS OF 1918 AND 1921 — DECISION OF COURT. 

1. INYEszsT — CsEnix WHEN CLAIiu Is ALLowzn. 
A claim for credit is allowed within the meaning of section 

1324(a) of the Revenue Act of 1921 on the date when the Com- 
missioner signs the schedule of refunds and credits certified to 
him by the collector authorizing the disbursement clerk of the 
Treasury to pay the amounts shown to be refundable. 
30942'~1 — 27 
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2. INT~~T — CREDITS — OFFsET — INTEREsT DUE FRoM TAxPAYER. 
In making credits of overpayments of taxes against taxes due 

for subsequent years the Government has the right to offset the 
interest due from the taxpayer under section 250 (a) and (e) of 
the Revenue Acts of 1918 and 1921 from the due dates of the 
taxes against the interest to which the taxpayer is entitled under 
section 1824 of the Revenue Act of 1921 upon the allowance of 
the credits. 

CoURT oF CIAIMs oF THE UNITED STATEs. 

Andrews Steel Co. v. The United States. 

[tune 2, 1930. ] 
OPINION. 

Lrrn. ETON, Judge, delivered the opinion of the court. 
There is no controversy with reference to the interest paid by the Commis- 

sioner upon the amounts refunded. The controversy relates to the computation 
of interest upon the overpayments for 1917 and 1918 credited against the tax 
due for other years. 

The first question is as to the date on which the Commissioner allowed the 
credit within the meaning of section 1824 of the Revenue Act of 1921. The 
defendant contends that the credit was allowed on August 25, 1922, the date 
when the Commissioner first signed the schedule of overassessments for trans- 
mission to the collector, while the plaintiff contends that the credits were 
allowed within the meaning of the Act on September 6, 1922, when the 
Commissioner signed the schedule of refunds and credits certified to him by 
the collector authorizing the disbursing clerk of the Treasury to pay the 
amounts shown to be refundable, and interest. 

The second question is whether, in providing for the payment of interest on 
credits to the date of the allowance of claim for credit, the Act intended to give 
the Government the right to collect interest on the unpaid installments of the 
tax reported and due on the return of the taxpayer for years prior to 1921 
against which unpaid installments the credits were applied. 

As to the first question, relating to the date ou which the Commissioner al- 
lowed the credit, the position of the plaintiff is correct. (Cirard Trust Co. v. 
United, States, 270 U. S. , 168 [T. D. 8919, C. B. V — 2, 209]; Swift d Co. v. 
United States, 68 C. Cls. , 97; Boston Buick Co. v. United States, 27 Fed. (2d), 
895, affirmed 85 Fed. (2d), 560; West Leechburg Steel Co. v. United States, 
H — 208; Atlas Powder Co. v. United States, J — 151; and Pottstown Iron Co. v. 
United States, H — 229, decided by this court April 7, 1980. ) 

On the second issue, the plaintiff contends that it is entitled to additional 
interest on the amounts credited against the original tax for 1919 and 1920 from 
the due dates of the tax for those vears to which the Commissioner computed 
interest to September 6, 1922, the date when the Commissioner allosved the 
credit; that it is entitled to additional interest upon the amounts credited 
against the additional assessment of $1, 596 for 1920 from August 25, 1922, the 
date when the Commissioner first signed the schedule of overassessments, to 
September 6, 1922, the date when he allowed the credit. The defendant insists 
that it was not intended bv the enactment of section 1824(a) of the Revenue 
Act of 1921 to provide for the payment of interest on overpayments of tax 
credited against a tax due for subsequent years without charging a correspond- 
ing amount of interest on the amount due and unpaid, and that it is immate- 
rial whether interest be computed to the due date of the original tax against 
which the sum was credited or td'the date of the allowance of the credit, since 
each computation of interest ofTsets the other. In other words, it is the con- 
tention of the defendant that the tax is a debt and that the United States has 
a common-lasv right to charge the taxpayer interest on the tax from the date 
it is due. 

The defendant computed and paid interest on the overpayment for 1917, 
$18, 778. 58 of which was credited to additional assessments for the years 1910 
to 1918, inclusive, and $91, 885. 66 of which was credited against the unpaid 
original 1919 tax, and on the overpayment for 1918, $170, 800. 21 of which Ivas 
applied as a credit against the unpaid original installments of tax for 1920 
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and ~»u90 of which was credited against sn additional assessment for the 3'ears 1909 to 1917, inclusive, and the lllaintiff claims additional interest ulton the amounts so credited as follows: 

1917. 
INTEREST ALLOWED AND PAID BY GOVERNMENT. 

Amount of 
overpayment. 

Amount 
credited. 

Amount 
refunded. 

Interest allowed. 
Interest. 

$150, 632. 63 
$13, 773. o3 
91, 885. 66 

$15, 669. 50 Oct. 12, 1920 
Oct. 12, 1920 ' 

None. 

Sept. 6, 1922 
Aug. 25, 1922 z 

$1, 788. 05 
1, 544. 52 

3, 33? 67 

ADDITIONAL INTEREST CLAIMED BY PLAINTIFF. 

A mount 
credited. 

Interest claimed. 
Additional 

interest. From— To— 

$13, 773. 53 
91, 885. 66 

Aug. 25, 1922 
Oct. 12, 1920 

Sept. 6. 1922 s 

dos 
$27. 17 

10, 485. 12 

1N8. 
INTEREST ALLOWED AND PAID BY GOVERNMENT. 

Interest allowed. Amount of 
overpayment. 

Amount 
refunded. 

Amount 
credited. 

From— To— 
Interest. 

$783, 977. 28 $612, 081. 07 
$125, 146. 80 

22, 577. 21 
11, 288. 10 
11, 288. 10 

1, 598. 00 

Oct. 12, 1920 
Oct. 12, 1920 ' 

do. t 
do. ' 
do. j 
do. ' 

Sept. 6, 1922 
Mar. 15, 1921' 
June 15, 1921' 
Sept. 15, 1921 ' 
Dec. 15, 19214 
Aug. 25, 1922 s 

$69, 844. 31 
3, 190. 39 

914. 22 
626. 41 
795. 73 
178. 97 

75, 550. 03 

ADDITIONAL INTEREST CLAIMED BY PLAINTIFF. 

Amount 
credited. 

Interest claimed. 
Additional 

interest. I'rom— TQ— 

„I125 146 80 
22, 577. 21 
11, 288. 10 
11, 288. 10 
1, 598. 00 

Mar. 15, 1921 
June 15, 1921 
Sept. 15, 1921 
Dec. 15, 1921 
Aug. 25, 1922 

Sept. 6, 1922' 
do. ' 
do. ' 
dn. ' 

$11, 090. 06 
1, 662. 05 

661. 68 
492. 31 

3. 15 

' Sfx months after filing claim for credit. 
s Date tho schedule of overassessmonts wcs first signed by Commissioner. 'Date on which the Commissioner signed and approved the schedule of refunds snd credits certfaed by the collector and authorized the disbursing clork to pay. 
s Due dates of instaumeuts of the tct shown on the original return for 1920 against which the credit wss applied. 
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The question of interest on the overpavment of $13, 773. 53 for 1917 credited 
against additional assessments for 1910 to 1913, inclusive, and on $1, 596 of the 
overpavment for 1918 credited against additional assessments for 1909 to 1917, 
inclusive, is entirely disposed of by our decision on the first issue. Interest on 
these credits should therefore be computed from October 12, 1920, to September 
6, 1922. There is left under the second issue the questions whether plaintiff is 
entitled to interest upon that portion of the 1917 overpayment of $91, 88o. 66 
credited against the unpaid installments of the original tax reported for 1919, 
upon which the Commissioner computed no interest, and whether it is entitled 
to additional interest upon that portion of the 1918 overpayment amounting to 
$170, 300. 21 credited against the unpaid installments of the original tax reported 
for 1920 as set forth in the above tabulation, and upon which the Commissioner 
allowed- and paid interest from six months after the filing of the claim for 
credit to the dates on which the installments of the original tax for 1920 were 
due. 

As shown in findings 3 and 4, plaintiff paid none of the tax due on the return 
for 1919, and paid only a portion of the installments of the tsx reported on t!ie 
return for 1920. In applying a portion of the 1917 overpayment as a credit 
against the unpa'd balance of the original tax for 1919, and a portion of the 
overpayment for 1918 against the unpaid balance of the installments of the 
o'riginal tax for 1920, the Commissioner allowed no interest on the 1917 over- 
payment credited against the 1919 tax and allocated the amount of the 1918 
overpayment credited to tlie unpaid portion of the four installments of the tax 
for 1920 and allowed interest on the amounts so allocated and credited to the 
dates on which the installments became due in March, June, September, and 
December, 1921. Plaintifi insists that it should have been paid interest upon 
these credits from October 12, 1920, to September 6, 1922. 

We are of opinion that plaintiff is not entitled to any additional interest upon 
the amounts credited against the unpaid portion of the ori~nal tax reported 
and due upon the retuins for 1919 and 1920. We think the Commissioner of 
Internal Revenue was correct in refusing to compute interest in respect of these 
items to the date of the allowance of the credit, not because of any common-law 
right to chs. rge interest on taxes due and offset such interest against interest 
provided by the statute in the case of credits but because of the provisions of 
section 250 (a) and (e) of the Revenue Acts of 1918 and 1921, which provide 
that if any installment of the tax shown upon the return is not paid when 
due, the whole amount of the tax unpaid shall become due and payable upon 
notice and demand by the collector, and that if any tax remains unpaid after 
the date when it is due, and for 10 days after notice and demand, interest shall 
be added from the time it became due. 

Subdivision (h) of section 250 of the Revenue Act of 1921 (42 Stat. , 264) 
makes the provisions of subdivision (e), with reference to interest and penalty 
for failure to pay, applicable to the assessment and collection of the tax which 
has accrued under the Revenue Act of 1917 or the Revenue Act of 1918. This 
section also provides that in the case of first installinents the instructions 
printed on the return shall be deemed sufiicient notice of the date when the tax 
is due and sufiicient demand, and the taxpayer's computation of tax on the 
return shall be deemed sufii ient notice of the amount due. Section 1324 of the 
Revenue Act of 1921 provided for the pavment of interest to the taxpayer upon 
the allowance of a. claim for credit at the rate of one-half of 1 per cent a month 
to the date of allowance, first, if the amount was paid under specific protest from 
the date of the payment of the tax. This provision does not apply to this issue. 
Secondly, the interest was payable if the amount used as a credit was not paid 
under protest but pursuant to an additional assessment, from the time the 
additional assessment was paid. This provision has no application to the items 
now under discussion. Thirdly, it was provided that interest should be paid 
to the date of the allowance upon the amount used as a credit from six months 
after the filing of the claim for credit if the amount was not paid under protest 
nor pursuant to an additional assessment. The items credited against the 
original tax for 1919 and 1920 fall under this provision of the statute. The 
Revenue Acts of 1918 and 1921 specifically provide for the collection of interest 
by the Go'vernment upon failure of the taxpayer to pay the installments of the 
tax reported when due and there is no provision in either statute relieving it 
from this liability because of the filing of a claim for credit. We have in this 
ease, therefore, a situation where the plaintiff was liable for interest upon that 
portion of the tax reported on ihe original returns but not paid when it was 
due and which was satisfied by the crediting of a po'rtion of overpayments of 
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tax for prior years upon which credits the Government was liable for interest. In making the credits of the overpayruents ii r 1917 and 191S against the unpaid instalbnents of the ori~al tax for 1919 and 1020 the Commissioner, therefore, co«ectly onset interest for which the plaintiff was liable against interest for wh ch the defendant was liable. Y&hether the Commissioner was correct in ch" rging the plaintiif with interest on the unpaid installments for 1919 and 1920 at the rate of one-half of 1 per cent a month instead of 1 per cent a month we are not called upon to decide, because this rnatter is not in controversy. In doing so he followed article 1035, Regulations 6', which provides that the filing of a claim for credit against the tax due on another return shall be subject to the same rule= with respect to the addition of. interest and pen lty as if the taxpaver had filed a claim for abatement of the tax against which credit is desired. In any event plaintiff has no ri=ht to complain becau=e the Commis- sioner charged it only with the amount of interest tor which the Government was liable on that portion of the overpavments applied as a credit. Plaintiff's liabilitv for interest under the provisions of section 250 (a) and (e) of the Revenue Act of 191S in respe t of the unpaid portion of the original tax reported on the return for 1919, amounting to 391, SM. BB, arose prior to the date on which the defendant became liable for intere=t upon the overpav- ment of that amount for 1917. Xo interest at all was therefore allowable upon this item. 
On the other item of $170, 300. 21 of the overpavment for 191S credited against the unpaid installments of the original tax reported for 1920. the Comm|ssioner allowed interest from a date six months after the filing of the claim for credit to the dates on which the 1920 installme~ts became due. From and after such dates the interest for which the plaintiff was liable upon these installments offset the interest for which the defendant was liable and no additional interest is allowable. 
Plainti(T is entitled to recover $30. 32, being additional interest of $27. 17 on the credit of $13, 773. 53 from August M, 19», to September 6. 19», and $3. 15 as additional interest on the credit of 31. 590 from August 25. 19», to September 6, 1922, for which judgment wil laccordingly be entered. It is so ordered. 



SALES TAX RULINGS. 

TITLE V. — TAX ON ADMISSIONS AND DUES. (192B) 

REGULATIoN8 48& ARTICLE 40: Dues or member- 
ship f'ees. 

TAX ON DUES — REVENUE ACT OP 1926 

IX-44-4898 
6. C. M. 7505 

Where payments for club privileges are fixed and definite in 
amount and must be paid by all persons belonging to any par- 
ticular class or subclass of membership or by all members generally, 
such payments are taxable as club dues or membership fees. 

An opinion is requested whether certain payments required by the 
X Club for club privileges are taxable as club dues or membership 
fees. 

Section A of the amended certiflcate of incorporation of the X Club 
reads as follows: 

Dues shall be assessed against each resident membership for the general pur- 
pose, maintenance and support of the corporation. Such dues may be in- 
creased by a by-law duly adopted and shall be paid in such amounts and at 
such times and in such manner as shall from time to time be fixed and pro- 
vided for in the by-laws. Such dues shall be assessed against and paid by the 
person in whose name the membership stands upon the books of. the corporation 
and shall be a lien upon and against the membership; provided always, that 
such dues and assessments shall not be less than ten dollars ($10) and not 
more than one hundred fifty dollars ($150) per year. 

Section B thereof contains these provisions, viz: 
In a. ddition to the contributions otherwise herein provided for, the board of 

governors may also provide for the payment of a reasonable charge for amuse- 
ments, privileges, arrangements or facilities furnished by the club to be paid 
for by the members who desire to make use of the same and may prohibit or 
exclude all members not paying such charges from using the same. 

At a meeting, the board of directors of the club fixe a "rate 
schedule " for. the various classes of membership in the club effective 
during the year 1929. An extract from that schedule relating to 
resident members reads as follows, viz: 

Itzsrnzzr MzMzzzs. — It was regularly moved and seconded that the resident 
membership for the ensuing year would be the same as last year, $25. 

Membership in country club is required by by-laws. 
Golf privilege first member of family, $80. 
Additional golfing privilege in family, $15 each. 
However, these players would not be entitled to use the course from Saturday 

noon to Sunday noon. 
Additional members of the family desiring golfing privileges may have full- 

iiedged golf privileges with no exclusion by paying $80. 

(414) 
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It appears that this information was communicated to the member- 
ship in the following terms, viz: 

Sc&EDLLE OF DUEs FOB 1929, X CoUNTBT CI. UB. 

BESIDENT MEhfsFBS. 

(Meurbersiiip required. ) 
Dues $25. 00 
First golf privilege for family 30. 00 

Total 55. 00 
Additional golf privileges in family, $15 each, with exclusion from Saturday 

noon to Sunday noon. 
By paying $30 each, no exclusion. 

In the case of ThovIipson v. Wyandanch Club I127 N. Y. S. , 195, 
900) the court discussed the meaning of the word ' dues, " as follows: 

With reference to clubs and other membership corporations the 
meaning of the word "dues" is settled. It meaus the obligation into which 
the members enter to pay a sum to be fixed, usually by by-la. ws, at recurring 
intervals, for the maintenauce of the organisation. Every club has its initia- 
tion fee and some liave fees for other special privileges. In all cases the pay- 
ment is voluntary. Every club has its dues fixed by itself, payable periodically, 
and creating a debt by the member to the club. 

In the case of H~eld v. NI'chol~ (9 Fed. (2d), 977) the question 
under consideration was whether the payment by a club member of 
$7. 50, representing an additional fee for the privilege of playing 
golf for six months, could properly be held subject to the tax im- 
posed on club dues or membership fees. In commenting upon the 
meaning of the words, the court said: 

It seems clear that in clause (b) the words in question must refer 
to definite obligations incielental to membership in the club. Presumably the 
same expression is used in the same sense throughout the section. If so, the 
words "dues or menibership fees, " in clause (a), were meant to cover only 
fixed and definite charges applicable to all members of each particulsr class of 
membership. This seems to»ie to be the underlying intention of the section. 

The court thus drew a distinction between payments made in sat- 
isfaction of a definite obligation incidental to nieinbership in the 
club and payments made by members for additional privileges. It 
differentiated definite obligations incidental to membership from 
casual and uncertain charges for privileges, concluding that the for- 
mer are taxable and the latter not. The rule which the court pre- 
scribed embodies two requisites which must be met before payments 
made by club members may properly be regarded as "duos or mem- 
bership fees, " within the meaning of the decision. I&'irst, tile pay- 
ment must be made in satisfaction of a fixed and definite charge 
and, second, the charge must be applicable to all members of each 
particular class of membership. It would appear that fixed and 
definite charges of this character are those which members must pay 
periodically for the continuance of any particular class of member- 
ship. If the periodical payments so required are applicable to all 
members of each particular class, the tivo conditions required for 
taxability under the court decision last mentioned are complete. 
Casual and uncertain payments, on the other hand, are not reqmsites 
to membership but are made from time to time for special privileges. 
Tliey vai y in amount and purpose and are purely optional. 

In the instant ouse the rate schedule for 1929, adopted by the 
board of directors at its meeting, and communicated to the club 
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membership as the Llues schedule for that year, sets forth fixed and 
definite charges within the meaning of the IVeld v. 1Vtckols decision 
supra. The charges also meet the second and. remaining test adoptecl 
by the court in that case, in that they are applicable to all members 
of the particular class. Furthermore, these sums are clearly mem- 
bership payments under section A. of the amended articles of incor- 

oration quoted hereinbefore and, if unpaid, the amounts become 
iens upon and against the membership. They are easily distin- 

guishable from other charges, uncertain in amount and casual in 
their character, for amusemcnts and privileges, in the common ac- 
ceptation of the word, providedL for in section B of the same instru- 
n:ent. The manner of setting up these amounts is not material, 
Iror is the reference to theni as payments for privileges conclusive 
as to their character. In all such cases the Bureau should look 
through the form to the substance. A club can not secure avoidance 
of this tax for its members by separating purely menibership pay- 
ments into their constituent parts. Once the member decides the 
extent of. his payments and fixes the scope of his membership the 
appropriate charges become dues or membership fees within the 

meaning of the law, and are taxable. 
It is therefore the opinion of this Ofhce that the payments of fixed 

and definite charges by all members of a particular class or subclass 
of the X Club, for c'ub privileges, are taxable as club dues or mem- 
bership fees. 

C. M. CIIAREST) 
General Counsel, Bureau of Interna/ Revenue. 

TITI K V. — TAX ON ADMISSIONS AND DUES. (1924) 

TAX ON DUES. 

REGULATIQNs 48 — II, ARTICLE 5: Social clubs. IX — 82 — 4787 
Ct. D. 218 

TAX ON DUES — REVENUE ACTS OF 1921' AND 1924 — DECISION OF COURT. 

SocIAL CLvn — CHARAcTER OF ORGANIzATIoN. 

The Tratlic Club of Chicago, whose purpose as stated in its 
articles of incorporation is "to cultivate friendly and social rela- 
tions and promote better personal acquaintance among its mem- 
bers, " which maintains club rooms, having a complete service of a 
kind that goes with a fully equipped social club where members 
spend their time and whose activities embrace card playing, golf, 
outings, baseball, dances, dinner and luncheon parties, and various 
other social features, is a social club within the meaning of section 
801 of the Revenue Act of 1921 and section 501 of the Revenue 
Act of 1924, the dues to which are taxable under those sections. 

DISTRIOT CovRT oF THE UNITED STATEs FoR TELE NQRTHERN DISTLLIcT oF ILLINoIs, 
EA. BTERN DIVISIoN. 

JtdLnond E. JleLnintt, tLlaAatiff, v. Mable 9. ItetsLecke, United 8tLstes Uolteotor 
of Internal Itevenae, Eirst District of Illinois, defeLtdant. 

[June 20, 1990. ] 
OPINION. 

WALTER C. LINDLEY, District J udge: Upon review of the evidence I am of 
the opinion that the Traflic Club of Chicago is a social club or organization 
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within the meaning of the Act; that tts social features were not subordinate 
and mere'y incidental to the active furtherance of a different and predomiuant 
purpose, but were a material purpose of the organization. 

It will serve no good purpose to review all of the evidence, but it is suf- 
ficient to 1'now that the club maintained club rooins in the Hotel La Salle, 
including a main dining room, a lounge, three committee rooms, a ladies' 
room, and wash roo&n; that in the lounge there ivere sofas and armchairs, 
library table, piano, victrola, radio, and bookcases containiug bool-s. Shower 
baths were supplied, and opportunities aQorded for the plavin of. checkers 
and cards; luncheon was served regu. 'arly every day and dinner in the evening. 
Ladies ivere given club privileges, ezcept bet&veen the hours of 11 a. m. aud 
5 p. m. During the greater portion of the taxable period members played 
cards in the afternoon, having a special room set aside for this purpose. Soroe 
35 social affairs were promoted during the taxable period, inclu&lirig golf, out- 
ings, dances, an outing to Grand Beach, 5lich. , Cliristmas dinner, Thaiil-8 iving 
luncheon, dinner dances, and other similar entertainments. Appareutly, many 
oi' the so-called open forum and business meetings were not devoted to any 
busiuess of altruistic purposes, but were chiefly social entertaimneuts. A base- 
bl&ll team was outntted aiid represente&1 the club during the baseball season. 
Recommendations were made that the board of governors present a $100 cup 
fo& the chan». io» g& lf l layer. Ivhethcr this recomnieud»tion was adopted or 
not does not appear from the minutes. Pe&Tnission was given to the indoor 
entcrtamment committee to coiiduct card games. The 'ports and pastimes 
committee was in charge of outings. The club considered at one time tbe 
for~ation of a glee club. The outing at Grand Beach, Mich. , covered three 
days, Baseball games were played between the Trai5c Club of Chicago aud the 
teams of various other clubs. Parties were planned for the season; for in- 
stance, a harvest party in October, a card party in November, and a stag party 
in December of one year. Various other features, all leading to the coiiclusion 
chat social activities were a material part of the club's purpose, appear iu the 
record. The facts are convincin to the effect that a material part of the club's 
purpose ivas as stated in its articles of incorporation, "to cultivate friendly 
and social relations and to promote better personal acquaintance among its 
men&hers. " The amendment to the articles of incorporation made for the 
assessment of certain of the taxes is not suiQcient to overcome the effect of 
the facts bearing upon the issue. 

Accordingly, there will be a judgment dismissing the plaintitf's suit and in 
bar of his action and for costs. 

TITLE V. — TAX ON TRANSPORTATION AND OTHER 
FACILITIES. (1917 AND 1918) 

EXEMPTIONS. 

REGULATIoNs 49 (1921) 
& 
AETIO' 9(&: Government 

agencies. 
TAX ON TRANSPORTATION — REVENCE ACTS OF 1917 AND 1918 — DECISION O&r 

SUPRE:&IE COCRT. 

EzE»IPTIO&v — SERvIcE RENDERED To A STATE. 

%h. re a veudor, who has engaged to sell and deliver lumber 
(needed for public bridges) to a county at a designated point in the 
county f. o. b. at a stated price, ships the lumber by rail to that 
poiut preparatory to there effecting the required delivery and for- 
ivards the bills of lading to the countv, and the latter, conform- 
ably to the vendor's inteution, surrenders the bills of lading to 
thc carrie&', p&&ys its transportation charges, receives the lumber 
from it, deducts from the f. o. b. price at destination the transpor- 
tation charges paid to the carri& r and rem'its the balance to the 
vendor, the transportation of the luniber to the place of delivery 
is not a service rciidered to the county but to the vendor, and 
the transportation is therefore not exempt from the taz under 
section 502 of the Revenue A. ct of 1917 and section 500(h) of the 
Revenue Act of 1918. 
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SOPREME COURT OF THE UNITED STATEs. 

Wheeler Lumber, Brtdge ct Suppig Co. of Des hfoiues, Iotoa, v. Un4ted 8tates 
of Amertoa. 

Ou certttlcate from the Court of Claims. 

[May 26, 1980. 3 

OPINION. 

Mr. Justice VxN DzvxNTER delivered the opinion of the court, 
The Court of Claims has certified to us a question concerning which it 

desires instruction for the proper disposition of the above-entitled cause now 
pending before it. Late in the last term we dismissed the certificate in the 
belief that the question propounded embraced the whole ease, and so could 
not be answered consistently with the applicable statute or with the con- 
stitutional limitations on our jurisdiction. But before the term closed we 
vacated the order of dismissal and held the matter for further consideration. 

The facts shown in the certificate are as follows: In the years 1918, 1919, 
1920, and 1921 the plaintiff, a corporate dealer in bridge materials, engaged 
to sell and deliver to each of several counties in the States of Iowa and 
Nebraska a quantity of lumber, which in each instance was needed and used 
by the purchasing county in the construction or repair of bridges along public 
highways within the county. The plaintift was to ship the lumber from 
places outside the State to designated points within the purchasing county 
and there deliver the same to the county f. o. b. at stated prices. The plain- 
tiff fulfilled its engagement as made. The shipping was done by railroad under 
bills of. lading calling for delivery by the carrier to the plaintiff, or on its 
order, at destination. The plaintiff forwarded the bills of lading to the 
county clerk; and when the shipments reached their destination the county 
clerk, acting for the county and conforming to the plaintiff's intention, pre- 
sented the bills of lading to the carrier, paid the transportation charges, 
accepted the lumber, deducted the transportation charges from the stipulated 
f. o. b. price, and remitted the balance to the plaintiff. 

The Federal revenue laws in force at the time imposed on the transportation 
of freight by rail or water a tax of 8 per cent of the amount paid i' or that 
service; required that the tax be paid "by the person paying for the service "; 
and authorized the carrier to collect the tax on behalf of the Government; 
but declared that transportation service rendered to a State should be exempt 
from the tax, (Revenue A. et 1917, ch. 68, sees. 500, 501, 502, @8, 40 Stat. , 
800, 814, 815; Revenue Aet 1918, eh. 18, secs. 500 (a) and (h), 501(a), 502, 40 
Stat. , 1057, 1101, 1102, 1108. ) In the administrative regulations issued under 
those laws the exemption of transportation service to a State was construed 
as including such service to her " political subdivisions, such as counties, 
cities, towns, and other municipalities. " 

No tax on the transportation service was demanded or paid when the trans- 
portation charges were paid. But thereafter the collector of internal revenue 
assessed such a tax against the plaintiff and the plaintiff paid it under protest. 
Application was then made by the plaintiff to have the amount refunded; 
but the application was denied by the Commissioner of Internal Revenue. 

The suit in the Court of Claims was brought by the plaintiff against the 
United States to recover the amount collected on the tax — that faction being 
assailed on two grounds: One that the transportation service was rendered 
to the purchasing counties, and therefore was exempt from the tax, and the 
other that, as the counties paid the carrier its transportation charges, the 
liability, if any, for the tax did not attach to the plaintiif. 

The certificate further shows that the court referred the case to a com- 
missioner, who, in accord with the reference, reported special findings of faeti 
and that both parties conceded the correctness and accuracy of the report, 
In making the certificate the court accepted and summarized the facts reperted 
by its commissioner. 

The question certified, somewhat shortened in words but not altered in 
substance, is: 

Where a vendor, who has engaged to sell and deliver lumber needed for 
public bridges to a county at a designated point in the county f. o. b. at a 
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stated price, ships the lumber by rail to that point preparatory to there effect- 
ing ibe required delivery and forwards the bills of ln&!ing to the county, and 
the latter, conformably to the vendor's intention, surrenders the bills of lading 
to the carrier, pays its transportation charges, receives the lmnber from it, 
deducts from the f. o. b. price at destination the trausportation charges paid to 
the carrier, and r&'mits the bn, lance to the vendor — is the transportation of the 
lumber to the place of delivery a service rendered to the county (State) 
within the meaning of the exempting provisions of section 502 of the Revenue 
Act of 1017 and section 500(h) of the Revenue Act of 1018, and within the 
principle recognized and applied in Panhandle Oil Co. v. ))Itssissippi (277 
U. S. , 218) 7 

The statute providing for certification of questions by the Court of Claims 
is section 3(a) of tlie Act of I&'ebruary 18, 1025 (ch. 220, 43 Stat. , 036, 930), 
which reads: 

"That in any case in tbe Court of Claims, including those be 'un under 
section 180 of the Judicial Code, that court at any time may certify to the 
Supreme Court any definite and distinct questions of law concerning mhich 
instructio~s are desired for the proper disposition of the cause; and there- 
upon the Supreme Court may give appropriate instructions on tlie questions 
certified and transmit the same to the Court of Claims for its guidance in the 
further progress of tbe cause. " 

This is a new provision. Similar provisions have permitted particular Fed- 
eral courts to certify questions to this court, but this provision is the first 
giving such authority to the Court of Claims. 

Tliere are tivo reasons why a certification by that court ivhich embraces the 
whole rase can not be entertained by this court. One is that to accept such a 
certification nnd proceed to a determinatiou thereon, in advance of. a decision 
by that court, would be an exercise of original jurisdiction by i:his court con- 
trary to the constitutional provision which prescribes that its jurisdiction 
shall be appellate in all cases other than those affecting ambassadors, other 
public m nisters and consuls, and those in which a State shall be a party. 
(Article III, section 2, clause 2. ) The other is that the statute permits a 
certification only of "definite and distinct questions of law. " 

Even the restricted certification permitted by the statute invokes action 
which is rather exceptional in the appellate field. Rut that sr&eh action is 
appellate is now set. tied. Early and long continued usn e amounting to a 
practical construction of the constitutional provision requires tlint it be so 
regarded. 

In secti&&n 6 of the Act of April 20, 1802 (ch. 31, 2 Stat. , 156), Con, ress made 
provision for restricted certificntions from the circuit courts to this court in 
advance of a decision by the former. That provision reniained in force nnd 
was given effect for 70 years. Many certifications in botli civil and criminal 
cases were entertained and dealt with under it. Indeed, it wns th only 
mode in which questions of law in cases of several classes could be brought 
to this court during that period. 

Rut in &xercising that jurisdiction this court uniformly ruled that it could 
not entertain the certificntions unless they were of dist. inct questions of lniv 
and not of the whole case, for otherivise it would be assuming ori inal juris- 
diction withheld from it by the Constitution. (Whtte v. T«rlc, 12 Pet. , 238, 
230; U«'. tcd States v. Stone, l-i Pet. , 524, 525; iVesraith v. Slieldon, 6 Hom. , 41, 
43; Webster v. Cooper, 10 Hoiv. , 54, 55; The Alicia, 7 %Vali, 571, 573; United 
States v. Perrin, 131 U. S. , 55, 58; Baltimore d Ohio R. R. Co, v. Interstate 
Commerce Commission, 215 U. S. , 216, 224. ) 

And in npplying the provision of 1802 and other later provisions permitting 
certifications, this court, while holding, on the one hand, that it cnn not be 
required through certificntions thereunder to pass upon questions of fact, or 
mixed questions of law and fact; or to accept a transfer of the whole case; 
or to ansmer questions of objectionable generality — wliich instead of presenting 
distinct propositions of laiv corer unstated matters lurl-ing in the record — or 
questions that nre hypothetical and speculative, has distinctly held, on the 
other hand, that the certificatio of a definite question of Iniv is not rendered 
objectionable merely because the ansmer may be decisive of the case, and also 
that the importnnce or controlling character of the question certified, if it be 
a question of lniv and suitably specific, affords no ground for declining to 
accept the certification. (U&iited States V. IIatter, 235 U. S, , 55, 60, nnd cases 
cited. ) 
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The practice and rulings just described are equally applicable to certiiica- 
tions under the provision relating to the Court of Claims. 

Upon further consideration of the present certificate in the light of that 
practice and those rulings, we are of opinion that the eertifieate is not open 
to any valid objection and should be entertained. The question certified is 
a. distinct and definite question of' law and its materiality is adequately shown. 
Neither in form nor in effect does it embrace the whole case. It does not in- 
clude any question of fact, but, on the contrary, treats the facts as fully 
ascertained and definitely states those out of whiclI it arises. No doubt, with 
these facts ascertained, an affirmative answer to the question would be de- 
cisive of the case. Rut if the answer were in the negative the case would be 
left Ivhere another question of law raised by the plaintiff's petition and 
mooted in the Court of Claims, but not eertified, would need to be resolved 
by that court before a judgment could be given. 

' We thus are brought to the solution of the certified question. Counsel for 
the Government concede, and rightly so, that the exemption accorded to a 
State by section 502 of the Revenue Act of 1917 and section 500(h) of the 
Revenue Act of 1918 should be construed as extending to her counties, as is 
done in the administrative regulations. The Court of Claims, evidently 
entertaining this view of' the exemption, inquires whether the transportation 
described in the question is a service rendered to the county within the mean- 
ing of those sections. The transportation is had at the vendor's instance and 
is his means of getting his lumber to the place of sale and delivery. He en- 
gages to deliver f. o. b. , not at the place of shipment, but at the place of 
destination, which is the place of sale and delivery. There is no delivery, 
and therefore no sale, until after the transportation is completed. Upon these 
facts, recited in the question, we are of opinion that the transportation is not 
a service rendered to the county in the sense of the sections cited, but is a 
service rendered to the vendor. Conceding that the sections are parts of a tax- 
ing scheme, and assuming that they are intended to recognize and fully respect 
the constitutional immunity of a State agency, such as a county, from Federal 
taxation, we think they neither require such transportation to be regarded 
as a service to the county nor operate to exempt such transportation from 
the tax. 

The tax is not laid on the sale nor because of the sale. It is laid on the 
transportation and is measured by the transportation charges. True, it ap- 
pears that her'e the transportation was had with a view to a definite sale; 
but the fact remains that the transportation was not part of the sale, but 
preliminary to it, and wholly the vendor's affair. (United, Rtates v. Eonnila„ 
239 U. S. , 344, 348. ) It follows that the tax on the transportation ean not 
be regarded as a tax or burden on the sale. (Cornett v. Coyne, 192 U. S. , 
418. ) 

As the tax is not laid on the sale or in any wise measured by it, the case 
of Panhandle Oil Co. v. Mississippi (277 U. S. , 218), referred to in the question 
and relied on by the plaintiff, is not in point. 

Question answered " No. " 

TITLE IX. — EXCISE TAXES. (1918 AND 1921) 

IMPOSITION OF TAX. 

REGULATIoNB 47, ARTIOIE 13: Other automobiles, 
and motor cycles. 

IX — 89 — 4788 
Ct. D. 919 

EXCISE TAXES — REVENUE ACTS OF 1918 AND 1921 — DECISION OF COURT. 

OTHEB AUTOMOBILEs — COMBINATION HEABBES AND AMBULANcEB. 

Motor-propelled combination hearses and ambulances are taxable 
under section 900(2) of the Revenue Acts of 1918 and 1921 as 
"other automobiles" at the rate of 5 per cent of the price for 
which they are sold. 
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CoURT oF CI &Its oF THE UivITED STRIEs. 

The Sayers d SeoIrill Co. , a Corporation„v. United States. 

[April 30, 1930. ] 

OPHVIOÃ. 

WILLIAHs, Judge, delivered the opinion of the court. 
The plaintiff seel-s to recover the sum of $2, 434. 84, which it is alleged, was 

wrongfully assessed and collected as excise taxes under section 900 of the 
Revenue Acts of 1918 and 1921. The taxes were levied and collected on the 
manufacture and sale by the plaintiff, during the period from January, 1920, to 
February, 1923, of ceitain motor-propelled combination hearses and ambulances. 

The question to be determined is whether such motor-propelled vehicles are 
subject to the 3 per ceut tax imposed by subdivision (1), section 900, in the 
respective Revenue Acts of 1918 and 1921, or at the rate of 5 per cent tax 
imposed by subdivisions (2) thereof. 

The plaintiff during the time in question was engaged in the business of 
manufacturing and selling hearses, ambulances, limousines, passenger cars, and 
comb-:nat on hearses and ambulances. 

The taxes in question were levied on the manufacture and sale by the plaintiff 
of combination hearses and ambulances, there being no question raised as to the 
taxes assessed and collected on hearses and ambulances manufactured and sold 
as such, respectively. 

The vehicles on which the taxes sought to be recovered were collected Ivere 
designed and constructed in such manner that they were adaptable for use, and 
were used, by those to whom they were sold as either hearses or ambulances, or 
both hearses and ambulances. 

Section 900 of the Revenue Act of 1918 (40 Stat. , 1122) provided: 
"That there shall be levied, assessed, collected, and paid upon the following 

articles sold or leased by the manufacturer, producer, or importer, a tax equiva- 
lent to the following percentages of the price for which so sold or leased— 

"(1) Automobile trucks and automobile wagons (including tires, inner tubes, 
parts, and accessories therefor, sold on or in connection therewith or with the 
sale thereof), 3 per centum; 

"(2) Other automobiles and motorcycles (including tires, inner tubes, parts, 
and accessories therefor, sold on or in connection therewith or with the sale 
thereof), except tractors, 5 per centum; 

(The provisions of section 900 of the Revenue Act of 1921 are identical. ) 
Pertinent articles of Regulations Xo. 47, promulgated by the Treasury Depart- 

ment for the proper administration of these Acts, are: 
"ART. 11. Autoniobilest Scope of fas. — An automobile truck, automobile wagon, 

or other automobile is a self-propelling vehicle designed to transport along high- 
wars and roads persons or property or both. 

"Where such vehicle is capable of transporting both property and persons, 
the priniary use for which it is designed will control as to whether it is taxable 
at 3 per cent under subdivision (1) as an automobile truck or automobile 
wagon, or at 5 per cent under subdivision (2) as an ' other automobile. ' 

"ART. 12. Automobile trucks and, autoniobile Ioagous. — The tax is 3 per cent 
of the price for which automobile trucks and automobile wagous are sold by 
the manufacturer. It applies to automobile trucks and automobile wagons 
primarily designed or adapted for transportation of property along highways 
and roads, although persons may incidentally be transported at the 

Automobile hearses are taxable as automobile trucks or auto- 
I 

mobile wagons. 
s 0 

~ ~ART 13. Other automobiles and motor cycles. — The tax is 5 per cent of the 
price for which such articles are sold by the manufacturer. It applies to auto- 
mobiles primarily designed for carrving persons, although property may inci- 
dentallv be transported at the sanie time, as outlined in article 11, and to ptheI 
automobile chassis as defined in article lb. 

"Automobiles that are designed and primarily adapted for the transportation 
of persons as distinguished from propertv are taxable as 'other automobile~ 
For example, * ~ * ambulances + i ~ . ~ ~ 
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Under article 18 of Regulations No. 47, ambulances are taxable under subdi- 
vision (2) at the rate of 5 per cent of the sales price. Automobile hearses 
under article 12 are taxable at the rate of 8 per cent. 

The plaintii'f in its returns made monthly for the period from January, 1920, 
to lrebruary, 1928, inclusive, reported its sales of such combination hearses and 
ambulances as sales of hearses, and paid taxes thereon at the rate of 8 per cent. 
The Commissioner later held that the proper rate on the sales of such vehicles 
is 5 per cent and assessed and collected the additional taxes in question. 

The provisions of the regulations that hearses are taxable at a rate of 8 per 
cent and ambulances at a rate of 5 per cent are reasonable and seem to be a 
correct interpretation of the statutes imposing these taxes. The plaintiff does 
not contend that ambulances, as such, are not properly taxable a. t the 5 per cent 
rate. It does contend, however, that the vehicles in question can not be prop- 
erly classified as ambulances. It is urged that they are designed, manufactured, 
and sold primarily for use as hearses, and that this is controlling in determining 
the applicable tax rate; that their use as ambulances is secondary and inci- 
dental to the primary purpose for which they are intended and, in fact, used; 
that as sold by the plaintiff they are hearses and not ambulances. 

Unfortunately for the plaintiif's contention, it has stipulated (page 2, type- 
written record of the evidence) that the motor vehicles in question are combi- 
nation hearses and ambulances. The court is bound by this stipulation and has 
found the facts accordingly. They are manufactured and sold as combination 
hearses and ambulances. 

If they are ambulances, they are none the less so because they can be and 
are also used for other purposes. These vehicles as sold and delivered by the 
plaintiff to its customers are completely equipped ambulances in every sense 
of the word. Before they can be used as hearses it is necessary to remove the 
accessories and ambulance equipment with which they are provided when de- 
livered to purchasers. 

We think the decision of the Commissioner that such motor-propelled com- 
bination hearses and ambulances are properly subject to the tax at the rate of 
5 per cent under the provisions of the Revenue Acts of 1918 and 1921 is correct. 

The plaintiff's petition should be dismissed. It is so ordered. 

AUTOMOBILE PARTS AND ACCESSORIES. 

REGIjLATIGKs 47) ARTIGLE 15: Definition of IX — M — 4742 
Ct. D. 220 

EXCISE TAXES — REVENUE ACTS OF 1918 AND 1921 — DECISION OF SUPREME 
COURT. 

1. " PAs Ts "— DEFINITioiv. 
A "part" for an automobile truck, automobile wagon, other 

automobile or motor cycle, within the meaning of section 900(8) of 
the Revenue Acts of 1918 and 1921, is any article designed or 
manufactured for the special purpose of being used as or to 
replace a component part of any such vehicle and which by reason 
of some peculiar characteristic is not such a commercial com- 
modity as would ordinarily be sold for general use and which is 
primarily adapted only for use as a component part of such vehicle. 

2. " Acomssonzzs "— DzrzivzTION. 

An "accessory" for an automobile truck, automobile wagon, 
other automobile or motor cycle, within the meaning of section 
900(8) of the Revenue Acts of 1918 and 1921, is any article de- 
signed to be attached to or used in connection ivith such vehicle 
to add to its utility or ornamentation and which is primarily 
adapted for use in connection with such vehicle whether or not 
essential to its operation. 

8. CoMPONElvT PARTs — TAXABII ITx. 
Component parts of articles taxable under section 900(8) of 

the Revenue Acts of 1918 and 1921, which parts are specially 
designed, manufactured, and sold for use on such articles and are 
not adapted to any other purpose or use, and have reached such a 
stage of manufacture that they are adapted for ready replacement 
and use, are taxable under those subdivisions when sold separately. 
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SUPEEME CoUET or THE UNlrzn STArEs Xos. 127, 275, 350, 3o1, 352 

Universal Battery Uo. et al. v. The United States. 

Certiorari to the Court of Claims. 

[May 26, 1930. j 

OPI NIOiV. 

Mr. Justice VAN DEVANTER delivered the opinion of the court. 
These are cases brought against the United States to recover taxes pafd under 

section 900 of the Revenue Acts of 1913 and 1921 (ch. 18, 40 Stat. , 1122; ch. 
136, 42 Stat. , 291), upon sales of articles which the revenue officers regarded 
ns " parts or accessories for " motor vehicles the sale of vvhich is subjected to a 
taz by subdivisions 1 and 2 of that section. In each case the facts mere found 
specially and judgment was given for the defendant. In all this court granted 
certiorn ri. 

iVe pass the details relating to protests, claim to a refund, and administrative 
denial of those claims, and come directly to the terms of the section under which 
the taxes were exacted. It provides: " Sgo. 900. That i. bere shall be levied, assessed, collected, and paid upon 
the following articles sold or leased by the manufacturer, producer, or importer, 
a tax equivalent to the following percentages of the price for which so sold or 
leased— 

"(1) Automobile trucks and automobile wagons (including tires, inner tubes, 
parts, and accessories therefor, sold on or in connection theremith or vvith the 
sale thereof), 3 per centum; 

"(2) Other automobiles an(1 motorcycles (including tires, inner tubes, parts, 
and accessories therefor, sold on or in connection therewith or with the sale 
thereof'), except trn&&t»rs. 5 pcr centum; 

"(3) Tires, inner tubes, parts, or accessories, for any of the articles enumer- 
ated in subdivision (1) or (2), sold to any person other than a manufacturer or 
producer of any of the articles enumerated in subdivision (1) or (2), 5 per 
centum. " 

The claimants do not manufacture or sell any of the vehicles enumerated in 
subdivisions 1 and 2, but each does manufacture and sell the article on sales 
of which the clmllengcd tnx was assc~scd and collected. These sales were all 
to persons other than a manufacturer or producer of any of the enumerated 
vehicles. In each case the question presented is whether the article sold is a 
"part or accessory for " such n vehicle within the menning of subdivision 3. 

Taking the three subdivisions together, it is apparent that the Ivords " parts " 
and " ac(& ssories" have the san&e n&enn&ng in nil; that they comprehend articles 
having some relation to the cuumeratcd motor vehicles; nn&1 that it is because 
of that relation thnt the tnz is laid on their snle. 

Subdivisions 1 an&1 2, with the introductory provision, contemplate that parts 
an(1 accessories Inay be sold along with the vehicle by the manufacturer of the 
latter, nnd show that where this is done the tnx is to be paid by the manu- 
facturer of the vehicle, Subdivis''on 3, with the introductorr provi»ion, con- 
ternplntes that parts nnd nccessories may be sold separately from the vehicle 
by the manufacturer of the former to others thnn a Inanufncturer of the latter, 
as where the sale is for replacement purpos( s, nnd shosvs that the tnz on su& h a 
snle is to be paid by the mnnufacturer of thc parts and accessories. And it is 
fmplicit in the three subd!visions, Ivith the intro&Iuctory pros ision, ihnt where 
parts and accessories are sold by their manufacturer to a vehicle Inanuf;&cturer 
to be resold along with the vehicle by the latter, the sale by the former is to be 
tax free, while the resale by the latter. wh& n incidentnl to the sale of the vehicle, 
is to be taxed a ainst the latter, as al& enily indicated. 

Thus the scheme of taxation embodi(d in these provisions centers around 
the motor vehicles enumerated therei~. Their sale is the principal thing th;&t 

is tnxcd, and the snle of parts and accessories "for " such vehicle is tazed 
bern use the pnrts nnd accessories are mithin the same field mith the vehicles and 
use&1 to tl&c . :&me ends. 

The administrative re "ul nil ons issued uuder section 9i)0 uuiformlr have c&&n 

stiucd the tenn " pnrt " in that section ns mennin nny article designed or 
mnnuf;&ctured for th( special luirpose of being use&1 ns, or to replace, a c&&m. 

ponent pnI't of such vehicle, and which by rc:&son of so&ac characteristic is not 
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such a commercial article as orclinarily would be sold for general use, but is 
primarily adapted for use as a component part of such vehicle. The regula- 
tions also have construed the term "accessory" as meaning any article de- 
signed to be used in connection with such vehicle to add to its utility or orna- 
mentation and which is primarily adapted for such use, whether or not essen- 
tial to the operation of the vehicle. 

This construction of those terms has been adhered to in the Internal Revenue 
Bureau for about 10 years, and it ought not to be disturbed now unless it be 
plainly wron . Wc think it is not so, but is an admissible construction. Cer- 
tainlv it would be unreasonable to hold that articles equally adapted to a variety 
of uses and commonly put to such uses, one of which is use in motor ve- 
hicles, must be classified as parts or accessories for such vehicles. And it 
would be also unreasonable to hold that articles can be so classified only 
where they are adapted solely for use in motor vehicles and are exclu- 
sively so used. (Magone v. Weidser, 159 U. S. , 555, 559. ) We think the view 
taken in the administrative regulations is reasonable and should be upheld. 
It is that articles primarily adapted for use in motor vehicles are to be regarded 
as parts or accessories of such vehicles, even though there has been some 
oth r use of the articles for which they are not so well adapted. 

It remains to apply that view to the cases in hand. 
In No. 127 the claimant was taxed on the sale of stora. ge batteries to divers 

dealers. In the petition it was alleged that batteries of the type sold were not 
primarilv adapted for use in motor vehicles, but on the contrary were, and long 
had been, used for various other purposes particularly named. This was a 
material issue; but the court, although finding that the batteries were, and had 
been for several years, used for the purposes alleged, made no finding as to 
whether they were primarily adapted for use in motor vehicles or were equally 
adapted for ihe other uses named. There should have been a definite finding 
on the matter. The other findings are such that, in view of that omission, the 
judgment should be reversed and the case remanded for complete findings and 
such furiher proceedings as may be appropriate. 

In No. 275 the articles sold were storage batteries. There is a special finding 
that the batteries were of a type specially suitable for use on automobiles as 
replacements and were not adapted to any other primary purpose or use. With 
this matter of. fact so found the judgment should be afiirmed. 

In No. 850 the tax was on sales of gascolators, a device used on internal com- 
bustion engines to strain dirt, water, and foreign matter from the gasoline 
before it reaches the carburetor. The petition alleged that gascolators were 
not parts or accessories of motor vehicles but commercial articles sold for gen- 
eral use and used on various internal combustion engines other than those in 
motor vehicles. This was a material issue. The findings make no deiinite 
response to it but leave the matter where coniiicting inferences may be drawn 
respecting it. Because of this, the judgment should be reversed and the case 
remanded for definite and complete findings and such further proceedings as 
may be appropriate. 

In No. 851 the articles sold were gears, flexible shafts and fiexible housings, 
all being replacement parts for speedometers used on motor vehicles. It is 
conceded that speedometers are accessories; but it is insisted that parts of a 
speedometer can not be such. We think they can. The finding is that these 
pa. rts were specially designed, manufactured, and sold for use on automobiles 
and are not adapted to any other purpose or use. It is not questioned that 
when sold they had reached such a stage of manufacture that they were adapted 
for ready replacement and use; so it is not as if the process of manufacture 
were not complete. L speedometer consists of distinct and separate parts, and 
we perceive no reason why one or more of these when manufactured and sold 
for the purpose shown by the finding should not talre the same classification as 
speedometers. The judgment should be affirmed. 

In No. 852 the tax was laid on sales of bars, brackets, and fittings for use as 
replacement parts for bumpers for automobiles. They were designed, manufac- 
tured, and sold for such use and were not adapted for any other. It is said that 
while bumpers are accessories, these parts can not be so regarded. We think 
they are on the same plane as the parts of speedometers just dealt with. The 
judgment should be aifirmed. 

In Nos. 127 and 850 judgments reversed and eases remanded for further 
findings. 

In Nos. 275, 851, and 852 judgments afiirmed. 



ESTAYK YAX RULERS. 

TITLE III. — ESTATE TAX. (1926) 

PROPERTY HELD JOINTLY. 

REGULATIoxs 87~ ARTIcLE 2 & , 'REGHLATIoxs 68, ARTI- 
cLE 28: Property held jointly or as tenants by the 
entirety. 

IX — 2S — 4694 
T. D. 4298 

ESTATE TAX — PBOPERTY HELD AS JOIXT TEXAXTS AXD AS TEXAX'IS BY THE 
EXTIRETY. 

Article 27, Regulations 37 (revised January, 19"1), and article 
23, Re~ations 63, as amended by Treasury Decision 39ol [C. B. rl — 1, 3141, amended. 

TREASURY DEP ART&IEXT, 
OFFICE OF COM5IISSIOX~ Or IXTZRXAL REYEXCE. 

Washington, D. 0'. 

To CoQectors of Internal Revenue and Others Concerned: 
A. rticle 27 of Relations 8i (revised January, 1921), and article 

28, Regulations 68, as amended by Treasurr Decision 8951. are 
herebv amended br striking out the following sentence: 

This provision applies only to a joint tenancy, or a tenancy by the entirety, 
created subsequent to the passage of the Revenue Act in force and enect at 
the time of the decedent's death. 

Roar. H. LCCAS. 
Commissioner of Internal Res enue. 

A. pproved July 8, 1980. 
A. 'lV. MELLov, 

Secretary of the Treasury. 

REOELATloxs 68 Axn VO, ARTICLE 22: Property IX. — 28 — 4695 
held jointly or as tenants by the entirety. T. D. 4294 

ESTATE TAX — PROPERTY HELD AS JOIXT TEXAXTS AXD TEXAXTS BY TH]g 
EXTIRETY. 

Article 22 of Regulations 68, as amended by Treasurv Deci=ion 
424S [C. B. VII — 2, 35SL amended. 

TREASCR Y DEPAR~IEX~. 
orrICE Or COW&IISSIOXER OF IXTERXAL REYEXCE, 

IVashington, D. O. 
To CoPectors of Internal Revenue and Others Concerned: 

The last sentence of article 22 of Regulations 68, added thereto by 
Treasury Decision 424S, is atnended to read as follows: 

The statute extends to joint ownerships ~herein the ri ht of survivorship 
exists, regardless of when such joint ownerships were created. 

Rom. H. LAMIAS, 
Commissioner of Internal Revenue. 

Approved Julv 8, 1980. 
A. V . iIELLOX, 

*&ec~etary of the Treasvry. 

35942 ~1 — 2S (425) 
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REGULATIQNs 70(1929), ARTIcIE 22: Property 
held jointly or as tenants by the entirety. 

IX. — 28 — 4696 
T. D. 4295 

ESTATE TAX — PROPERTY HELD AS . IOINT TENANTS AND TENANTS BY THE 
ENTIRETY. 

Article 22 of Regulations 70 (1029 edition) amended. 

TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTzRNAL REVENUE) 

Washington, , D. O. 
To CoZEectors of Internal Revenue and Others Concerned: 

Article 22 of Regulations 70 (1929 edition) is hereby amended by 
substituting in lieu of the first sentence thereof the following: 

The foregoing provisions of the statute extend to joint ownerships wherein the right of survivorship exists, regardless of when such joint ownerships were cres. ted. 
Rom. H. LUOAS, 

Commissioner of Internal Revenue. 
Approved July 8, 1980. 

A. W. MELLON) 
8eoretery of the Treasury. 

(" BOSS ESTATE. 

REGULATIGNS 70, ARTIcLE 10: Character of inter- 
ests included. 

IX — 88 — 4750 
6. C. M. 7778 

The husband, a resident of Texas, died leaving a will by which 
he devised to his wife and two children his entire separate estate 
together with the entire community estate owned by himself and 
wife. The wife elected to take under the will. 

Held, that the interest v, hich the wife has, under the laws of Texas, in the community estate is not a part of the deceased hus- 
band's gross estate within the meaning of section 302(a), Bevenue 
Act of 1020, notwithstanding the wife elected to take under the 
will. 

In the latter part of the year 1926, A, a resident of Texas, died 
testate, being survived by his wife, 8, and two children, C and D. 
At the time of his death A. owned property which constituted his 
separate estate under the laws of Texas, and he and his wife, 8, owned other property which constituted community property. 

The pertinent provisions of A's will, in which he named 8, C, and 
D as beneficiaries, are as follows: 

I do hereby direct that all my just debts, funeral expenses, and expenses of my last sickness be paid by my executrix out of my estate as soon as practicable after my decease. 
I do hereby give, devise and bequeath to the said B, my said wife, and to 

my children, C and D, share and share alike, all i. he rest and residue of my estate, real, personal and mixed and of whatsoever kind and wherever situate, that I may own or in any way be entitled to or interested in at the time of my decease, including the entirety of the community property of myself and the 
said B, not merely my interest therein, and all my separate property and 
estate, to be theirs in equal shares in fee simple forever. 
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ln the event the said B does not elect to take under this u ill, then I do 
hereby give, devise and bequeath all of my separate property and estate and 
aR of my interest in the community property and estate of myself and my 
said wife, B, to mp children, C and D, share and share alike in fee simple 
forever. 

B elected to take under the will. 
The question presented is whether the interest which B had in 

the community estate under the laws of Texas and which was dis- 
osed of in the will is, under the provisions of section 802(a) of the 
evenue Act of 1926, a part of A's gross estate. 
A question similar to the one here involved was considered by the 

United States District Court for the Northern District of Texas in 
Vincent v. United States and Und'eruood v. Reed'. The Vincent case 
was tried in the Fort Worth division, and judgment was rendered 
for the plaintifF on January 24, 1928. The Underwood case was 
tried in the Dallas division, and judgment was rendered in favor of' 
the plaintif on March 5& 1929. In each of those cases the court 
held without written opinion that the interest of the wife in the com- 
munity estate was not, a part of her deceased husband's gross estate. 
The Government did not appeal from those decisions. 

In view of the court's decisions in the Vincent and Underwood 
cases, which are applicable to the instant case, it is the opinion of 
this of[ice that the value of B's interest in the community property 
is not a part of A's gross estate within the purview of section 302(a) 
of the Revenue Act of 1926, notwithstanding the fact that she elected 
to take under the will. 

All rulings of this oflice which are in conflict with this memo- 
randum are hereby revoked. 

C. M. CIIAREST& 
General Counse/, Bureau of Internal Revenue. 

INSURANCE. 

REGULATIONS 70(1929), ARTICLE 27: Insurance re- 
ceivable by other beneficiarie. 

ESTATE TAX — INSURANCE. 

Article 27, Regulations 70 (1929 edition), amended. 

IX — M — 4744 
T. D. 4296 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

Washington, D. C. 
To CoVectors of' Interna/ Revenue and Others Concerned: 

Article 27 of Regulations 70 (1929 edition) is hereby ameniled by 
striking out its second paragraph. 

Rom. H. I Uoas, 
Coninussioner of Internal Revenue. 

Approved August 6, 1MO. 

WALTER E HOPE~ 
Acting Secretary of the Treasury. 
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TITI E IV. — ESTATE TAX. (1921) 

DEDUCTION~GPROPERTY PREVIOUSLY TAXED. 

REGIILATICNs 63) ARTIOLE 44: Deduction of the 
value of transfers taxed within Ave years. 

IX — 34 — 4760 
Ct. D. C28 

ESTATE TAX — REVENUE ACT OF 1921 — DECISION OF COIIRT. 

DEDUcTICN — PRICR TAxED PROPERTY. 
IVhere amounts deductible from the gross estate of a decedent 

under paragraphs 1 and 8 of section 408(a) of the Revenue Act 
of 1921 are paid from property of a prior decedent previouslv 
taxed, although exclusive of such property there was at all times 
sufiicient personal property in the decedent's estate available to 
the executors for payment of all such amounts, the deduction 
allowable under paragraph 2 of said section for previously taxed 
property should not be reduced on account of deductions allowable 
under para raphs 1 and 8. 

DjsTRICT COURT OF THE UNITED STATES FOR THE NORTHERN DISTRICT OF CALI- 
FCRNIA, SoUTHERN DIvIsIoN. AT LAW. 

John Parrott, jr. , i)fary EmiLy Parrott Williams, and Edicard J. Tobin, as Ex- 
ecutors of the Last Will and Testament of John Parrott, Deceased, plain tiffs, v. The United States of America, defendant. 

[September 7, 1929. ] 
XIEMORANDUM OPINION ON ORDERING JUDGMENT ON SPECIAL FINDINGS FOB PLAINTIFFS. 

ST. SURE, District Judge: John Parrott, the immediate decedent, herein- after called "decedent, " died testate January 20, 1918. His mother, Abby M. Parrott, referred to hereafter as "prior decedent, " died, testate, October 6, 1017, decedent being a beneficiary under her will resulting in his inheritance of real and personal property to the value of $519, 919. 52. This value formed part of the gross estate of the prior decedent and Federal tax paid thereon, and also formed part of the gross estate of decedent. In addition to the inheritance 
so valued, the other gross estate of decedent, consisting entirely of personal propertv, was valued, on audit of the Internal Revenue Commissioner, at 
$1, 428, 506. ] 5. 

The Federal estate tax return by the executors of decedent, showing net estate $1, 187, 984. 10, was accompanied bv payment of tax of $98, 558. 09. The audit of the Commissioner found a net estate of $1, 878, 596. 15, with an addi- 
tional tax of $28, 878. 45. April 28, 1928, the executors paid $21, 880. 86 thereof, 
and the balance, $6, 998. 09, with $1, 109. 68 interest ($8, 102. 72), under protest, November 25, 1924, ~vith claim for abatement and claim for refund thereof as taxes 'illegally collected. These claims were finally denied by the Commis- sioner March 6, 1025, by letter to the executors. This suit resulted. 

The increase of the net estate determined by the Commissioner and result- 
ing in additional tax of $28, 878. 45 was in part made through the reduction 
by him of the deduction of $510, 919. 52, claimed as prior taxed property de- 
ductible under paragraph 2, section 408(a), Revenue Act of 1921 (42 Stats. L. , 279); by the amount oi' $79, 484. 45, made up of administration expenses, etc. ; $76, S84. 45, deductible under paragraph 1, section 408(a); and $2, 500, charitable bequest deductible under 403(a), paragraph 3, of the same Act, on 
the assumption that the value of the deduction ($519, 919. 52) under paragraph 
2, section 408(a), was reduced as already "deducted under paragraphs 1 and 
8 oi subdivision (a) oi' this section" (sec. 408 (a), par. 2) because the technical 
ultimate source fund for reirubursement to the executors of advances for the 
payment of administration expenses, charitable bequest, etc. ($79, 484. 45), was 
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derived from the proceeds of mortgage of prior taxed real property by tne heirs 
of decedent. 

Exclusive of the prior taxed property, valued at 8519, 919. 52, there was at all 
times in the general estate, and also in the residue of the estate, personal prop- 
erty of value of more than a million dollars, available to the executors for pay- 
ment of all these charges and in excess of the determined value of prior taxed 
property and the property and money necessarv to satisfy the specific bequests 
under the will. 

Except that here we have property and not funds in bank, and except that 
the prior taxed property was actually and technically the source fund for pay- 
ment, it seems to me that the situation is identical with that in Seaboard 
National Bank, Ea, co@ter, v. Commissioner (11 B. T. A. , 1886 at 1896), and that 
I, here resulted here, as there, no actual reduction of value already "deducted 
under paragraphs 1 and 8 s ~ " of subdivision (a) of this section" of 
prior taxed property under paragraph 2, section 408(a), Act of 1921, by the 
whole or any part of $79, 484. 45. 

llowever, the executors conceded and paid without protest part of the taxes 
resulting from the increase of the net estate by the reduction of prior taxed 
property, in the proportion (26. 68285 per cent) which the prior taxed property 
bore to the entire estate of decedent, on their application of the California 
statute (1516 Code of Civil Procedure) that "all the property of a decedent 
shall be chargeable with the pavment of the debts of the deceased, the expenses 
of administration " ~ " except as otherwise provided in this code and in 
the civil code. * * * There shall be no priority as between personal and 
real property for the above purposes. " Assuming that generally their theory 
was correct but that the particular statutes applicable were 1560 and 1562, Code 
of Civil Procedure, as construed in Estate of Teaser (145 Cal. , 508) and Estate 
of Pabb (200 Cal. , 252 at 259), an order (April 9, 1929) was made for further 
proof by plaintiffs as to proper funds applicablc and available for the payment 
of expenses involved in this proceeding, as such application and availability 
have been determined by the State court in this or analogous estate proceedings 
under will, with particular regard to the status of the prior taxed property as 
comprising solely or in part such proper fund. Such proof consisted in a certi- 
fied copy of the will of decedent and "memorandum as to specific bequests and 
residue in estate of John Parrott, deceased, " the latter being a compilation of 
figures from the Commissioner's audit which formed part of the agreed state- 
ment of facts. This proof showed, on the theory of proportionate liability, a 
technical reduction of the prior taxed property falling into the res. 'due of the 
estate of decedent of 28. 96 per cent of the administration expenses, etc. ($76, - 
984. 45), or $22, 294. 70; but no reduction on account of the $2, 500 charitable 
bequest, because payable out of the general funds of the estate under 1857, Civil 
Code, paragraphs 2 and 5, and resulted in the finding of $7, 549. 04 as excess tax 
and interest instead of the $8, 102. 72 here sued for after plaintiffs' concession 
and payment of the 26. 68285 per cent of the additional tax imposed by the 
Commissioner as p'reviously set forth. 

But both theories proceed on the liability of the prior taxed property as 
part of the decedent's estate for payment of the expenses and bequest involved, 
proper on the determination by settlement of account or distribution under' 
administration or probate, to affect the resulting shares to be taken by heirs 
or distributees. Ão such question is here at issue. XVe are "attempting to 
apply a taxing statute which allows certain classes of expenditures as deduc- 
tions to an estate before subjecting the transfer of the net estate to tax and 
at the same time prevent any part of the same estate from being subjected to 
the same kind of taa tvithin a 5-year period, " and "to carry out the intent 
of Congress that administrative expenses should be olloteed as deductions and 
that prior taxed property should not again be included. in the net estate of 
the second decedent. " (John F. Arch, bold, Executor, 8 B. T. A. , 919 at 928. ) 
Taxing statutes should be interpreted from a reasonable viewpoint (gonM v. 
Gould, 245 U. S, , 151; Rodenbough v. U. S. , 25 Eed. (2d), 18), and substance 
rather than form is to be regarded in their application (United States v. 
Phellis, 257 U. S„156 [T. D. 8270, C. B. 5, 87], and cases cited. ) " If the value of clecedent's estate which came into the hands of the 
executors at the time of decedent's death was sutficient in amount to cover all 
expenditures deductible under paragraphs 1 or 8, a double deduction would not 
result from the allowance untler paragraph 2 of an amount equal to the value 
at which the prior taxed property was included in the gross estate of 
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prior and present decedents. The statute deals with values and not with 
specific earmarked pieces of property. " (Seaboard National Bank of New York, Executor, 11 B. T. A. , j 886 at 1396. ) Here it was shown that there was ample 
value in the executors' hands at the time of decedent's death to meet many 
times over all the expenses involved as well as to satisfy the specific bequests 
under the will, and with this I think the executors have proved the estate 
entitled to the Ileduction. 

I am of the opinion that the executors were entitled to the deduction of 
the found value of the prior taxed property under paragraph 2, and to the 
further deduction of the full amount of the administration expenses, etc. , under paragraphs 1 and 8, section 403(a), Act of 1921. 

Plaintiffs may therefore have judgment as prayed for, with interest at 
6 per cent from November 25, 1924, to judgment, and proper costs of suit; on 
special findings to be filed. (Revenue Act of 1928, sec. 615; Judicial Code, 152; 
Judicial Code, 177b. ) 

TITLE IV. — ESTATE TAX. (1918) 

GPOSS ESTATE — INSIIRANCE. 

PizoULATIoNs 63, ARTIcIE 27: Taxable insurance. IX — 43 — 4814 
Ct. D. 241 

ESTATE TAX — REVENUE ACT OF 1918 — DECISION OI' COURT. 

1. GRoss EsTArri PRocEEDs oF INsURANOE PAID To DEsIGNATED 
BENEFIcIARY — PCLIcIEs IssUED BEFCRE ANT FEDERAL ESTATE 
TAx AOT. 

Subdivision (f) of sec~ion 402 of the Revenue Act of 1918 re- 
quires the inclusion in the value of the gross estate of proceeds 
of policics of insurance, in excess of the exemption therein pro- 
vided, taken out by the decedent upon his own life prior to the 
eractment of any Federal estate tax Act in which a designated 
beneficiary is named and the power to change the beneficiary re- 
served to the insured during his lifetime. 

2. DEGIsIoN ExPLAINED. 
The decision of the Supreme Court (Lewellyn, v. Erick, 268 

U. S. , 288 (T. D. 8715) [C. B. IV — 1, 822]) explained. 

IINITED STATEs CIROUIT CCURT oF APPEAI s FCR THE THIRD CIRcUIT. 

D. B. IIetner, Collector of Vntted States Internal Revonae for the Twenty- 
third District of the State of Pennsylvania, appellant, v. Elliot C. Grandin, 
Administrator D. B. N. , C. T. A. of the Last Will of WGliam James Grandin, 
Deceased, appellee. 

Appeal from the District Court ot the United States for the Western District of Pennsylvania. 

[September 26, 1980. ] 
OPINION. 

DAvis, Circuit Judge: The question in this case is whether or not two in- 
surance policies taken out in his lifetime by the decedent, William J. Grandin, 
one for $10, 000, issued December 81, 1894, and the other for $250, 000, issued 
December 80, 1906, should be included in the gross estate of the insured, who 
died December 80, 1920, and should be taxed under the provisions of section 
402(f) of the Revenue Act of 1918, which reads as follows: 

"That the value of the gross estate of the decedent shall be determined by 
including the value at the time of his death of all property, real or personal, 
tangible or intangible, wherever situated- 

s s e 
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" (f) To the extent of the amount receivable by the executor as insurance 
under policies taken out by the decedent upon his own life; and to the extent 
of the excess over $40, 000 of the amount receivable by all other beneficiaries 
as insurance under policies taken out by the decedent upon his own life. " 

There were two other policies taken out by him on his life for $20, 000 each, 
issued, respectively, on July 14, 1919, and July 30, 1919. Harriet C. Grandin, 
widow of the insured, was the beneficiary named in these policies, and she 
received from all four of them $300, 000. Excluding the statutory exemption 
of $40, 000 allowed to her by the statute, the collector included the reniainder 
of $260, 000 in the gross estate and assessed and collected a tax of $5, 210. 26 
in consequence. A claim for refund was filed, but the Commissioner of Internal 
Revenue did not take any action on the claim for six montlis and this suit 
was then brought for the recovery of the tax. 

The taxpayer contends that since these two policies were issued before the 
Act was passed, one in 1894 and the other in 1906, they are not taxable under 
the law laid down in the case of Letceltyn v. Ericlc (268 U. S. , 238 [T. D. 3715, 
C. B. IV — 1, 322]). In that case, in the district court, the trial judge held that 
a tax on the net proceeds of the policies (the will providing that all inheritance 
duties and taxes should be paid out of the capital of his residuary estate) 
was in efl'. ect taking property without due process of law and so was unconstitu- 
tional. The Supreme Court, after speaking of the serious questions and doubts 
in discussing the limits of the powers of Congress in such cases, said: 

"Not only are such doubts avoided by construing the statute as referring 
only to transactions taking place after it was passed, but the general principle ' that the laws are not to be considered as applying to eases which arose before 
their passage ' is preserved, when to disregard it would be to impose an unex- 
pected liability that if known might have induced those concerned to avoid it 
and to use their money in other ways. (Sclmeb v. Doyle, 258 U. S. , 520, 534. ) This case and the following ones (Union Trust Uo. v. Wardell, 258 U. S. , 537 
[T. D, 3338, C. B. I — 2, 310]; Levy v. Wardell, 258 U. S. , 542; an&1 Xnoz v. 
ltfcElligott, 258 U. S. , 546) go far toward deciding the one now before us. They 
also indicate that the Revenue Act of 1924 (ch. 2, sec. 302(h), 43 Stat. , 250, 
305), making (g) (the equivalent of (f) above) apply to past transactions, 
does not help but if anything binders the collector's construction of the pres- 
ent law. (Srnietanlta v. First Trust 4 SavA&gs Benlc, 257 U, S. , 602 [T. D. 3321, 
C. B. I — 1, 210]. )" 

This decision indicates that in insurance policies, at least, under sections 401 
and 402 of the Revenue Act of 1018, the test of taxability depends upon 
whether the policy vvas issued before or after the Act was passed. "The 
statute referring only to transactions taliing place after it was passed" does 
not iinpose a tax on the proceeds of policies issued before it was passed. 

Not only does this seem to be the test from ihe language used by the Supreme 
Court in the Prick case, but the facts of that case make this perfectly clear. 
There were 11 policies on Mr. Prick's life, aggregating $474, 629. 52. At the 
time of his death 4 of these policies were payable to Mrs. Frick and 7 to his 
daughter. The first was taken out in 1874 and the last in 1001. Some of them 
were originally made payable to Mr. Prick's estate, with no provision for 
change of beneficiary, but were subsequently assigned to Mrs. Prick and Miss 
Frick without reservation of power to revoke the assignment. These doubtless 
vested absolutely in Mrs. Frick and Miss Fricln Others were assigned to Miss 
Frick with power reserved to revoke the assignment. It is evident, therefore, 
that in those in which the power to change the assignment was reserved, Jir. 
Prick retained the power to control the beneficiary, The transfer in these did 
not actually take place until the death of Mr. Frick, for an outstanding power 
residing exclusively in the insured or donor to recall a gift after it is made 
or to change the beneficiary in an insurance policy is a limitation on the gift 
or the interest which the beneficiary has in the policy which makes the transfer 
incomplete as to the donor as well as to the donee. So long as the power to 
change the beneikiary in an insurance policy remains in the insured, the possi- 
bility of its exercise remains and the transfer is incomplete. In other words, 
the transfer in such case is not completed and does not take place until the 
reserved power is exercised or terminated by the death of the insured, ivheri 
all the rights of the designated beneficiaries pass to them freed from the possi- 
bility of the exercise of that power. It is upon this transfer, at de;ith or other 
terinination of the power, that the Act operates. (Bullen v. Wisconsin, 240 
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U. S. , 625; Sattonstafi v. Rattonstall, 276 U. S. , 260; t". Itaso Nat one Bank v. United States, 278 U. S. , 327, 384 [Ct. D. 40, C. B. VIII — 1, 808]. ) In the case of Betnecke v. iVorthern Trast Co. (278 U. S. , 889 [T. D. 4261, C. B. VIII — 1, 806]), seven trusts were created. Two of them, called the "two 
trusts, " as distinguished from the other five designated as the "five trusts, " 
were created in 1908 and 1910, respectively, long before the Revenue Act of 1921 was passed. The "tive trusts" were created in 1919, two years before that Act was passed. In the "two trusts, " the settlor reserved in himself alone the power of revocation of the trusts. In the "five trusts, " the power was reserved "to alter, change or modify the trusts, " but it was to be exer- 
cised by himself and others whose interests were adverse to his. These "five 
trusts, " because of the adverse interests, the court held, "for all practical pur- 
poses, had passed as completely from any control by the decedent which might inure to his own benefit as if the gift had been absolute. " 

The settlor died without having revoked the "two trusts" or without having niodiiied any of the "five trusts, " except one in an immaterial manner. All of them were created before the Revenue Aet of 1921, under which the tax was 
imposed, ivas passed, and all of them were alike so far as taxability is con- cerned except tlie "two trusts" reserved in the settlor alone the power to revoke 
and the "five trusts" reserved that power in him and others. The Supreme Court held that the transfer in the "five ti'usts" was complete when they were created and took effect then and so they were not taxable. But the transfer in the "two trusts" was not complete until the settlor died on May 80, 1922, and 
so they constituted part of his gross estate and were properly taxed. The test of taxability of these trusts was made to depend, not upon whether or not the trusts were created before or after the passage of the Aet, but upon whether or not the settlor had so retained control of them as to make them part of his gross estate at the time of his death, and this he had done in the "two trusts" 
by reserving in himself alone power to revoke them. 

The decision in this ease is controlling in the ease at bar unless the law as 
applied to insurance policies diiTers from that as applied to trusts. Both of 
theni, trusts and insurance policies, are taxed under the same section of the 
statute, but ur. der difTerent subsections, In no ease has the Supreme Court said or even intimated, so far as we have been able to discover, that a different 
principle applies in the taxation of trusts from that applied to the taxation of 
insurance policies, under section 402 of the Act in question. It is true that the only practical difference between the facts of the Reinecke case a. nd the Frick case is that, in the Friek case, insurance policies, and in the Reinecke case, trusts, were involved. In the Frick case, there were 11 insurance 
policies in existence at the time of his death. In 8 of those, Mr. Frick had no 
power to change the b nefieiary or assignment, but in 8 of them he had that 
power, and thus maintained his power of control over those until his death. In the Rcinecke ease, there were 7 trusts. In 6 of them, the decedent had no 
power "to alter, change or modify" when he died, but in 2 of them he had 
power to do so, and because he had reserved such power, the Supreme Court held that these 2 were part of his gross estate and were taxable under the Act, but that the 5, in which such power was not reserved, were not part of his gross estate and were not taxable. However, in the Frick case, the fact that power 
had been reserved to revoke the assignment in 8 policies seems not to have 
been brought to the attention of the Supreme Court and the case was disposed of without reference to this question, but in the cases of the Chase National 
Bank and Reinecke, supra, the eiTect of the reservation of power was directly 
in issue and the eases turned on this point. 

The case at bar, therefore, is controlled by those cases. In the two policies in question, although issued before the Aet was passed, the insured reserved the 
right to change the beneficiary, and so the transfers did not take place until 
Mr. Grandin's death. Accordingly they constituted a part of his gross estate 
and were taxable. 

The judgment of the district court is reversed and a new trial granted. 
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GROSS ESTATE — DEDUCTIONS. 

REGUI ATIoNs 87 3 IITIcLE 41: Administration 
expenses. 

IX — 47 — 4S44 
( t. D. 950 

ESTATE TAX — I. EVENT. E ACTS OF 1918 AND 1924 — DECISION OF COUICl'. 

1. Gnoss EsTATE — DEDUOTION — ADMINIsTRATIox EKPENsxs. 
An amount paid out of income to executors for services in the 

management of a trust estate createtl by the decedent in his will 
is not deductible under section 403 of the Revenue Act of 1918 as 
administration expenses in computiug the net estate subject to tax. 
2. REFUND — LIHITATIDN — ADKLINIsTRATIDN ExPENsEs. 

Under section 3228 of the Revised Statutes as amended executors 
have four vears from the date of the palment of tax in which to 
secure the allowance and payment of such administration expenses 
as are proper deductions from the gross estate and to present re- 
fund claims for the allowance of the same; anti if they are not 
able to close their estates within that period the expenses incurred 
and paid after that period can not be claimed as the basis for 
a refund. 

DIsTRIOT CQURT oF THE UNITED STATES FoR THE WEsTERN DIsTRIcT oF 
PENN S YLVANIA. 

Arthur E. Braun and George C. 3foore, Executors of the Last Will and 
Testament of Thomas II. Given, deceased, plaintiffs, v. C. g. Leu:ellyn, 
fornIerly Collector of Internal Revenue for the Tu&enty-third District of 
Pennsylvania, defendant. 

[January 31, 1930. ] 

OPINION. 

SOHooNMAKER, J. : This is an action to recover estate taxes imposed by the 
Revenue Act of 1918, alleged to have been illegally collected by the defendant 
as collector of internal revenue. A jury trial was waived and the case heard by 
the court. 

On the pleadings and proofs, we make the following findings of fact: 
The plaintiffs are executors of the last will and testament of Thomas H. 

Given, deceased, late of the city of Pittsburgh, Pa. , who died June 28, 1919, 
possessed of an estate subject to Federal estate tax under the provisions of the 
Revenue Act of 1918. 

The plaintiffs Gled an estate tax return disclosing a net taxable estate in 
the sum of $3, 944, 439. 02, and a tax due on the transfer to the legatees in the 
sum of $452, 610. 24. This tax was paid to the defendant; $115, 915. 27 thereof 
on December 1, 1920; and $336, 694. 97 thereof on December 24, 1920. 

On audit of this return the Commissioner of Internal Revenue found the net 
estate subject to tax to be $3, 328, 053. 56 and the tax thereon due to be $353, - 
988. 57; whereupon the Commissioner refunded to the plaintitfs at divers dates 
from April 18, 1923, to March 22, 1928, the sum of $98, 621. 67. 

The plaintiffs admit tax liability on a net estate of $3, 220, 629. 14, claiming 
that the estate is entitled to an allowance and deduction for administrative 
expenses in addition to the amounts allowed by the Commissioner in the sum 

of $107, 424. 40, made up of the following items: 

Items of administration expenses claimed by the executors not 
allowed by the Commissioner: Executors' compensation paid in 

1923 and 1924 from the income and not in corpus of the estate, 
and for which credit was claimed by plaintiffs in their income 

tax returns for the vears 1923 and 1924, and allowed as an 

expense item in computing income tax for those t, wo years $100, 000. 00 
Accountants' compensations and expenses of Richter 3: Co. , paid 

in January, 1928 7, 678. 65 
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Bookkeeping expenses of A. D. Reynolds, October, 1927, to December, 1923, inc 
Miscellaneous expenses in 1927 and 1928 transfer tax on securities 

sold, insurance, attorneys' expenses, rent of safe-deposit box 

$175. 00 

2, 077. 84 

109, 930. 99 Less 1917 tax received by the plaintiff and not included by the 
Commissioner in the net estate subject to tax 2, 506. 59 

107, 424. 40 
On November 29, 1924, the plaintifts filed a claim for refundment with the 

Commissioner of Internal Revenue, claiming a reduction in ta. x liability in 
the sum of $400, 959. 98. This claim the Commissioner rejected on July 8, 1927, 
except as to the $98, 621. 67 above mentioned. 

The plaintiffs filed no other claim for refundment with the Commissioner, 
but on or about March 5, 1929, they filed with the Commissioner a supple- 
mental statement and aifidavit in support of their claim for refundment thereto- 
fore filed, which claimed that the net estate should be further reduced in the 
amount of $107, 42'4. 40 for additional expenses of administration from October 
1, 1927, to December 81, 1928, and for executors' fees paid during the years 
1S28 and 1924, and which charged a. gainst income of the estate as per the items 
hereinbefore specified. 

By his will (Exh. F), Given devised his estate to the plaintiffs, his executors 
in trust, to manage his estate and pay the net income thereof to hfs sister, 
Annie Given Kerr, during her life, and at her death he gave the estate absolutely 
to the plaintiffs his executors. The widow of the decedent took against his 
will and shared in the estate under the intestate laws of Pennsylvania. 

In arriving at the net estate subject to tax, the Commissioner allowed as a credit on administration expenses the sum of $400, 000 for executors' fees which 
they paid from the corpus of the estate, but rejected as an administration expense 
a further sum of $100, 000 claimed by the executors as an administration 
expense, but which was paid by them from the income of the estate in the years 1928 and 1924 and which was claimed by them as executors' fees paid on account of inconie in the income tax returns of this estate filed by the executors 
for the years 1928 and 1S24, they having taken credit for $25, 000 thereof in 1928 and for $75, 000 thereof in 1924. These items were allowed by the Com- 
missioner as expenses in managing the estate in determining the net income of the estate subject to tax in the years 1928 and 1924. 

By agreement dated May 19, 1925, and filwl in the oifice of the clerk of the Orphans' Court of Allegheny County, Pa. , at No. 594, September term, 1923, and at No. 301, April term, 1925, all the parties interested in this estate agreed that the balance of commissions claimed by the executors for services rendered and to be rendered was $150, 000, to be payable out of the corpus of the estate. At the date of this agreement there had already been paid to them $250, 000 from the corpus of the estate, and $100', 000 from the income of the estate, making a total commission of $500, 000. 
A. s to the miscellaneous expenses incurred and paid by the executors after the rejection of the refundment claim, the fact of their pavment is not disputed, but they are objected to, because they do not come within the claim for refundment filed November 29, 1924. Certainly no refundment claim covering these specific items was filed within four years from the date of the payment of the estate tax. 
There is another objection to these items which was not made by the defend- ants, however, i. e. , we find no evidence in the record from vvhich we can definitely allocate these expense items to administration expenses rather than expenses of managing the estate under the trust created by the will. 

coivcLvsioNS OF ~w. 
We conclude as a matter of law that there has been no overpayment of estate tax by the plaintifis, and that they are not entitled to recover. Let an order for judgment in favor of the defendant be submitted. 

DISCUssION. 

The plaintiffs claim credit twice for the $100, 000 item for executors' fees 
here in dispute, once in the computation of the income tax due from the estate in 
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the yea«1923 and 1924, and again here as a charge i' or administration expense 
in closing this estate. 

Under the will of Thomas H, Given, they have duties both as executors 
proper and as trustees under the will during the life of decedent's sister; 
as ~~ters, it is their duty to collect the debts due the estate, pay the funeral 
expenses and the debts owing by the estate, and then put the estate in shape 
for distribution. That part of it going to Mrs. Kerr they have to manage 
during her life. The parties interested in the estate have agreed that $400, 000 
be allowed from the corpus oi' the estate for executors' fees. It seems like a 
very large and liberal fee, but at any rate the Coromissioner has allowed it as 
an administration expense. The parties have also agreed to the payment of 
$100, 000 from income as an executors' I'ee, and we think thereby have con- 
clusively bound themselves to the finding that such a fee is a proper charge 
on income for services in managing the estate. The result is that you have 

executors receiving by agreement of the parties $400, 000 for services as 
executors proper and $100, 000 for services as trustee in the will. That is their 
own election and they ought not now in good conscience to claim the $100, 000 
item as an administration expense. The $100, 000 was paid from the income of 
ghe estate earned some four or five years after the death of decedent; and the 
corpus of the estate has not been diminished one cent by the payment of this 
amount. 

The Commissioner could not legally allow this deduction from the gross 
estate in determining the net estate, because it was not paid from the gross 
estate. There was only $400, 000 paid from the gross estate as executors' 
fees, and that is all the estate is legally entitled to deduct. No judgment as to 
the correctness of claim of this $100, 000 as a» administration expense proper can 
be predicated on the confirmatio by the Orphans' Court oi Allegheny County 
of the executors' account containing this item of $1N), 000, because of the fact 
that it was paid from income and not principal of the estate. If any conclusion 
could be drawn therefrom, it must be that it was a proper charge against 
income and not against the principal of the estate. . 

The gross estate, as it descended under the will and the intestate laws of 
pennsylvania, has been diminished by the payment of executors' fees by 
$400, 000, the amount allowed by the Commissioner, and has suffered no diminu- 
tion by reason of the payment of this $100, 000. 

We therefore conclude that this item may not be legally deducted as an 
administration expense in computing the net estate subject to tax under the 
provisions of section 403 of the Revenue Act of 1918. 

As go the miscellaneous expenses alleged to have been incurred during the 
years 1927 and 1928, there is no evidence in this case from which we can 
flnd that they were administration expenses within the meaning of this section. 
They are not explained by the evidence at all, and we think it might properly 
be inferred, if any inference can be drawn at all, that they were expenses in- 
curred in the administration of the trust devolved upon the executors under 
the will as they relate to bookkeeping expenses, accountants' fees, transfer taxes 
on securities sold, rent of safe-deposit box; all in the years 1027 and 1928. 

There is another reason why the plaintiffs c;in not recover in this case, 
even if their claims were otherwise valid. No claim for refundment covering 
the specific items involved in this suit was made within four years from the 
date of the payment of the tax, as required by law. I'y section 1316 of the 
Revenue Act of 1921, claims for refundment must be presented to the Com- 
rnissioner within four years after the payment of the tax. This section, by its 
terms, applied retroactively to claims for refundment under iq&e Revenue Acts 
of 1916, 1917, and 1918. These provisions of the Act of 19"1 were rppeiiled 
by section 1100 of the Revenue Act of 1924. Section 1012 of tl&e Act of 1024 
again fixed the limitation period at four years, but contained no retroaeiive 
provisious as to 1916, 1917, 1918 taxes. This section in its turn was rei&ealed 
by section 1200 of the Reveinie Act of 1926, wlfich by its section 1112 ilmended 
section 3228 of the Revised Statutes fixing the If&nit of time i'or filing 
claims for refundment with the Commissioner at four vears from 
date of the payment of tax. E&rom all of. which we conclude that the 4-year 
limitatio» has been in force since No& cniber 10, 1921, the enactment elate 
of the 1921 Itevenue Act, and that the plaintiffs had that 4-year period 
which to se&. ure tlie allowance and payment of sucli administration expenses 
as iv& re proper &led»ctions from tlie gross estate of the decedent and present 
ref»a&line»t. &1;iims for the allowance of the same. 

The refundmeiit claitn (Plffs Exhibit No. 1), filed November 29, 1924, 
claimed deduction of $000, 000 for executors' commissions, but at th', i~t date 
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that sum ha. d rot been pa'd nor allowed by the Orphans' Court. At No. 594, 
September term, 1928, of that court, the executors claimed credit for the pay- 
ment of $100, 000 for executors' compensation. In the account filed at No. 
801, April term, 1925, credit was claimed for an additional $250, 000 for ex- 
ecutors' compensation. By agreement dated May 19, 1925, the parties agreed 
to the allowance of an additional $150, 000 as executors' commission, and 
therefore at the date of filing the refundment claim of November 29, 1924, onlv 
$100, 000 had actually been paid to the executors. We may say of this so-called 
refundment claim that it was in the nature of a forecast of what the ad- 
ministration expenses might amount to, rather than a claim for expenses that, 
had actually been allowed by the Orphans' Court and paicL 

The practical effect of this statutory limitation is that the executors have 
four years from the date of the payment of tax in which to get their admin- 
istration expenses allowed and paid; and if they are not able to close their 
estates within that period, the expenses incurred and paid after that period 
can not be claimed by way of a refundment. 

The miscellaneous expenses paid in 1927 and 1928 are also clearly barred 
by the statute of limitations, even if they were proper administration expenses. 

In this conclusion we follow the ruling of the Circuit Court of Appeals oi' 
the Second Circuit in the case of Ordway, Exec. , v. United States (not reported; 
opinion found in the United States Daily, issue of January 24, 1980) and 
cases there cited. 



CAPITAL STOCK TAX RULINGS. 

TITLE VII. — SPECLXL TAXES. (1924) 

EXEIPPTIOiv( FRO'll TAX. 

REGNI ATIoxs 64(1924), AIITicLE 29: Exempt organi- IX — 29 — 4712 
zations and insurance companies. Ct. D. 208 

CAPI'f'AL STOCK TAX — IXCO5IE TAX — REVEXCE ACTS OF 1921 AXD 1924— 
DEcIsIox oF conRT. 

ExRIIP TICN — INSCRArvcR COIIPAX T. 
A corporation engaged in the insurance business but which in 

addition thereto conducts anolher and distinct business, that of 
selling mortgages and guaranteeing the pavment of principal and 
interest, from which it derives a substantial income, is not an 
insurance company within the meaning and intent of section 246 
of the Revenue Acts of 1921 and 1924. and is therefore not exempt 
from the cap'tal stock tax under section 1000(b) of the Revenue 
Act of 1921 and 700(b) of the Revenue Act of 1924. Th" mere fact 
that a corporation has a charter from a State which perruits it to 
do an insurance business does not make it an insurance corupanv 
for purposes of Federal taxation. 

DvITED ST ITss DIsTRIcT CCURT, EAsTERv DIsTRIcT oF Xsw YCRK. 

Home Title Insurance Co. , p/at'ntiff, v. I'nifed States of Antcrica, defendant, 

[June 11, 1980. ] 

OPIVION. 

GLARTOI;, D. J. : This case is presented upon an agreed statement of facts. 
There are three causes of action set forth in the complaint, each involving 

the same principle of law. The plaintiff seeks to recover from the defendant 
in each case a sum of money alleged erroneously to have been collected by 
the collector of internal revenue for the first district of v ew York from the 
plaintiff under protest, and alleges exemption of capital stock tax liability under 
section 1000 of the 1921 act so far as the first and second causes of action are 
concerned, and under section 700 of the 1924 Act as to the third cause of 
action. 

The ground of recovery contended is that bv virtue of section 246 of tbe 
Revenue Act of 1921 and sections 248 and 246 of the Revenue Act of 1924, 
the plaintiff as an insurance companv was not subject to the Imposition of 
any capital stock tax. 

Essentiallv and basicallv the question for deterinination is whether the 
plaintiff company is an insurance company within the meaning of the Revenue 
Acts in question. If the ansrver to that question is in the afiirmative, then 
the plaintiff is entitled to the relief which it seeks herein. 

The term "insurance companv" is not defined in either statute. Recourse, 
the:efore, must bc had to such provis'ons of the statute, if any, as may 
disclose the intention of Cunlnr~. - in that regard, 

(437) 
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Section 1000 of the revenue Act of 1921 provides: "Szc. 1000. (a) (42 Stat. , 29o. ) That on and after July 1, 1922, in lieu of the tax imposed by section 1000 of the Revenue Act of 1918— "(1) Every domestic corporation shall pay annually a special excise tax v;ith respect to carrying on or doing business, equivalent to $1 for each $1, 000 of so much of the fair average value of its capital stocl- for the pre- ceding year ending June 80 as is in excess of $o, 000. In estimating the value of capital stock the surplus and undivided profits shall be included; 
'll 

4I 

"SEc. 1000. (b) (42 Stat. , 295. ) The taxes imposed by this section shall not apply * ~ * to any insurance company subject to the tax imposed by section 240. " 
It zs to be noted that the capital stock tax thus defined shall not apply "to any insurance company subject, to th, e taz imposed by section 240. " [Italic mine. ) Thus appareutly not all so-called insurance companies but only such as are "subject to the tax imposed by section ~ ~ ~ 240" are to be relieved from the capital stock tax. 
Section 240 referred to reads as follows: 
"Szc. 240, (a) (42 Stat. , 202. ) That, in lieu of the taxes imposed by sec- tions 280 and 1000, there shall be levied, collected, and paid i' or the calendar year 1922, and for each taxable year thereafter, upon the net income of every insurance company (other than a life or mutual insurance company) a tax as follows: 
"(1) In the case of such a domestic insurauce company the same per- centage of its net income as is imposed upon other corporations by section 280; 
"(2) In the case of such a foreign insurance company the same percentage of its net income from sources within the United States as is imposed upon the net income of other corporations by section 280. "(b) In the case of an insurance company subject to the tax imposed by this section— 
"(1) The term 'gross income' means the combined gross amount„earned 

during the taxable year, from investment income and from underwriting ircome as provided in this subdivision, computed on the basis of the under- writing and investment exhibit of. the annual statement approved by the National Convention of Insurance Commissioners; "(2) The term 'net income' means the gross income as deQned in para- 
graph (1) of this subdivision less the deductions allowed by section 247; "(8) The term 'investment income' means the gross amount of income earned during the taxable year from interest„dividends and rents, computed as follows: 

"To all interest, dividends and rents received during the taxable year, add interest, dividends and rents due and accrued a. t the end of the taxable year, and 
deduct all interest, dividends and rents due and accrued at the end of the pre- 
ceding taxable gear; "(4) The term ' underwriting income' means the premiums earned on insur- ance contracts during the taxable year less losses incurred and expenses incurred. 

"(5) The term 'premiums earned on insurance contracts during the taxable year ' means an amount computed as follows: 
"I~'rom the amount of gross premiums written on insurance contracts during the taxable year, deduct return premiums and premiums paid for reinsurance. To the result so obtained add unearned premiums on outstanding business at the end of the preceding taxable year and deduct unearned premiums on out- 

standing business at the end of the taxable year; "(0) The term 'losses incurred' means losses incurred during the taxable year on insurance contracts, computed as follows: "To losses paid during the taxable year, add salvage and reinsurance recov- erable outstanding at the end of the preceding taxable year, and deduct salvage and reinsurance recoverable outstanding at the end oi' the taxable year. To the result so obtained add a. ll unpaid losses outstanding at the end of the taxable year and deduct unpaid losses outstanding at the end of the preceding taxable year; 
"(7) The term ' expenses incurred ' means all expenses shown on the annual statement approved by the National Convention of Insurance Commissioners, and. shall be computed as follows: 
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To ail expenses paid during the taxable year add expenses unpaid at the 
end of the taxable year and deduct expenses unpaid at the end o;" the preced- 
ing taxable year. For the purpose of computi»g the net incolne subject to the 
tax Imposed by this section there shall be deducted from expe«ses incurred as 
defined in this paragraph all expenses incurred which are not allowed as deduc- 
tions by section 247. " 

Sections 247 and 280 referred to therein are as follows: 
"SEO. 247. (a) (42 Stat. , 268. ) That in computing the net income of «n in- 

surance company subject to the tax imposed by section 246 there shall be al- 
lowed as deductions: 

"(1) All ordinary and necessary expenses incurred, as provided in para- 
graph (1) of subdivision (a) of section 284; 

"(2) All interest as provided in paragraph (2) of subdivision (a) of section 
284; 

"(8) Taxes as provided in paragraph (8) of subdivision (a) of section 284; 
"(4) Losses incurred; 
"(5) Bads debts in the nature of agency balances and bills receivable 

ascertained to be worthless and charged off within the taxable year; 
"(6) The amount received as dividends from corporations as provided in 

paragraph (6) oi' subdivision (a) of section 284; 
"(7) The amount of interest earned during the taxable year which under 

paragraph (4) of subdivision (b) of section 218 is exempt from taxation under 
this title, and the amount of interest allowed as a credit under subdivision (a) 
of section 286; 

"(8) A reasonable allowance, for the exhaustion, wear and tear of property, 
as provided in paragraph (7) of subdivision (a) of section 284; 

"(9) In the case of such a domestic insurance company, the net income of 
which (computed without the benefit of this paragraph) is $25, 000 or less, the 
sum of $2, 000; but if the net income is more than $25, 000 the tax imposed hy 
section 246 shall not exceed the tax which would be payable if the $2, 000 credit 
were allowed, plus the amount of the net income in excess of $25, 000. 

"(b) In the case of a foreign corporation the deductions allowed in this 
section shall be allowed to the extent provided in subdivision (b) of section 284. 

"(c) Nothing in this section or in section 246 shall be construed to permit 
the same item to be twice deducted. " 

The provisions of the Revenue Act of 1924 are identical in principle though 
somewhat different in other respects. 

It is thus seen that the issue is narrowed to the question as to whether the 
plaintiff is an "insurance company subject to the tax imposed by section 

'4 246, " or is it, for the purposes of the Revenue Acts, an ordinary 
corporation. 

What is the nature of the plaintiC's business7 It was organized under 
article 5 of the insurance law of the State of New York (Laws of 1892, chapter 
690) and filed its certificate of incorporation in the office of the superinte«dent 
of insurance of the State of New York on or about April 5, 1906. It has since 
the date of its incorporation been subject to the examination and supervision of 
the superintendent of insurance of the State of New York and has filed a. nnual 
reports with the superintendent of insurance of the State of New York. Its 
business has consisted in the insurance of titles to real estate and in the 
guaranteein . of real estate mortgages. In respect to its title insurance 
business, it may be said that plaintiff issued policies of title insurance after 
having examined and prepared abstracts of the titles in relation to real 
estate and chattels real. It is not with respect to that department of the 
pl;lintiff's busi«ess that controversy is raised, but rather as to the other 
functions exercised in i. he guaranteeing of real estate murtgages. 

In conducting this mortgage guaranty business, plai«tii'f's practice requires 
an llpplicant for such guaranteed mortgage to apply for a first mortgage loan 
upou the applicant's property, and for such inspections, examinatio«s, ap- 
praisal and other acts as are necessary and incidental thereto. The applicant 
agrees to ply the plaintifi"s charges for such services. Then follows in due 
course the prep;lr;ltion by the plaintiff of a bond and a mortgage to be executed 
by the applicant. The plaintiff pays the applicant the f;lce value of the bond 
less its charges for its services, retaining the bond and the mortgllge as se- 
curity for the repayme«t of the loan. The bond and the mortgage are 
sold by the plaintiff for the face value thereof. At the same time the plaintiff 

to the porch«el r a policy of mortgage guaranty. The terlns of the 
policy gulr:lni(l the pasnlent of thc principal of the bond lt matulity, inter- 
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est to be paid periodically but at a rate lower than that stipulated in the 
bond, and guarantee the mortgage to be a valued first lien upon a good and 
marketable title in fee to the real estate in question. The plaintiff is re- 
quired also to collect the interest and principal of the bond and the mortgage 
under the agreement, retaining as compensation for its guaranty all interest 
collected in excess of the rate guaranteed by the plaintiff. This excess of interest generally is one-balf of 1 per cent of the face amount of the bond. It is the practice of the plaintiff soon after the acquisition of these mortgages to sell them at an average period of within two months from acquisition. 

From the agreed statement of facts it appears that a substantial part of the 
business carried on by the plaintiif consisted of the sale of guaranteed mort- 
gages. It is the contention of the defendant that in such circumstances, since 
the guaranteeing of real estate mortgages is not insurance, a corporation engaged 
in such business is not entitled to be classed as an insurance company for 
purposes of Federal taxation under the provisions of sections 240 and 247 of 
the Revenue Acts of 1921 and 1924. 

What did Congress intend2 By section 230 of the Revenue Act of 1921 
(42 Stat. , 252), Congress imposed an income tax upon the net income of 
every corporation based upon its gross income "from whatever source derived. " 
(Sec. 218 — A; 42 Stat. , 238. ) Sections 240 and 247 make those latter sections 
inapplicable to insurance companies. The exception, therefore, must be strictly 
construed. (United States v. Dixon, 15 Pet. , 141; Bank of Commerce v. Ten- 
nessee, 101 U. S. , 134. ) 

The defendant argues in brief that the income of an ordinary insurance 
company derived from its business of making and selling insurance contracts, 
consists of its premium income (resulting from the issuance of its policies), 
and secondly, its investment income (derived from investment of its capital, 
surplus, and undivided profits). These two classes of income are indeed the "gross income" of an insurance company as defined in section 240. If now the provisions of section 247 are analyzed, it is found that in com- 
puting the "net income of an insurance company subject to the tax imposed 
by section 246, " only such deductions are permitted as represent losses and 
expenses incurred in the production of the gross income defined in section 240. It would seem, therefore, that Congress did not intend by sections 240 and 247 
to exempt from taxation any income not classified as the income of an insur- 
ance company under said section 240. The inference drawn by the Govern- 
ment then is that since a substantial part of the income of the plaintiff is 
neither premium income nor investment income, it is rot that kind of income 
which Congress has made characteristic or typical or indeed the income of an 
insurance company. The Government's syllogism might be stated thus: 

All insurance companies (under the Revenue Acts) are those the sole income 
of which consists of premium income and investment income. 

plaintiif company is not one the sole income of which consists of premium 
and investment income. 

Therefore, the plaintiff is not an insurance company such as Congress intended 
to relieve from the payment of the capital stock tax. 

Reasonableness is given to this conclusion, the defendant argues, because 
Congress did not intend that any income not classifie as the income of an in- 
surance company (i. e. , premium income and investment income) should be 
exempt from taxation. 

A similar situation as that involved herein is reported in Loaisotlle Titls Co. 
v. Llcas (27 Fed. (2d), 413 [T. D. 4233, C. B. VII — 2, 388]). In that case the 
plaintiff was engaged in the dual business of insuring titles to real estate and of 
selling and guaranteeing mortgages. It was said: 

"Congress was undoubtedly undertaking, in section 246, . to provide for the 
taxation of all the income oi' insurance companies subject to its provisions. 
In so doing it provided for the taxation of only that income ordinarily under- 
stood to be enjoyed by insurance companies, viz, premium income and incidental 
income, fiowing from the investment of its capital and surplus. If it had been 
the intention of Congress to give these companies which were conducting not 
only an insurance business, but also some separate and distinct business, the 
benefit of section 246, undoubtedly provision would have been made for reporting 
and taxing the income derived from such separate and distinct business. To 
assume otherwise would be to impute to Congress a deliberate intention to 
exempt the income of some businesses from taxation altogether, simply because 
they were conducted by a corporation also engaged in the insurance business, 
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I thhtk therefore, we must conclude that if an insurance company, in addi- tion to its Insurance business, conducts a separate and distinct business, from which it obtains a substantial income, it is not subject to taxation under section 246, nor exempt from taxation under section 1000. " 

The court then stated that the mortgage sale department or business of the Louisville Title Co. was wholly distinct from its title insurance business, and added: 
"Of course, a guaranty of the payment of the obligation of another, accord- 

ing to the terms thereof, is not an insurance contract any more than is the in- 
dorsement of a negotiable instrument an insurance contract. " 

A "guaranty" is defined to be a promise to answer for the pavment of some debt or the performance of some duty in case of the failure of another person, who in the first instance was liable for such payment or performance. (4 Words and Phrases 8179, and cases there n cited. ) In this respect it difFers from insurance, which is a contract involvmg a direct not an indirect obligation. A contract of insurance is a personal contract of indemnity between the insured and the underwriter. The contract of insur- 
ance does not attach itself to the thing insured, nor go with it w. hen it is transferred. (Vorthern Trust Co. v. Snyder, 76 Fed. , 84. ) Plaintiff's contract of guaranty certainly falls within the former class and 
not the latter. It obligates the plaintiff to pay the full amount of the principal 
and interest upon default of the mortgagor and not merely to indemnify the 
holder of the mortgage to the extent of a loss that might be sustained bv hixn. It follows that such of plaintiff s income as is derived froIn its business of guaranteeing real estate mortgages should not be exempt from taxation, and 
vet it would be if plaintiff were held to be an insurance company within the 
intent and meaning of the Revenue Acts in question, for such income is neither 
investment income nor underwriting income as defined in section 246. It mav be said in conclusion that the mere fact that the plaintifF has a charter from the State of New York, which permits it to do an insurance 
business, does not make it an insurance company within the meaning of sec- 
tion 246. (Louisville Title Co. v. Lucas, 27 Fed. (2d), 413. ) The findings of fact will be the stipulated facts. 

The motion for judgment on behalf of the defendant is granted. 

TITLE X. — SPECIAL TAXES. (1921) 

REGULATIorgs 64' ARTIGLE 11: Basis of the tax: 
"Carrying on or doing business. " IX — 8~&713 

Ct. D. oiol 

CAPITAL STOCK TAX — BEVENUE ACTS OF 1918 AND 1921 — DECISION OF COURT. 

" DoINH BUSIEESS. " 
A. corporation organized for the purpose of acquiring an(1 unifv- 

ing the management of corporations en aged in the theatrical busi- 
ness and Ivhich actively engages in the prosecution of the business 
for which it was incorporated is "doing business" and is subject 
to the capital stock tax imposed by the Revenue Acts of 1918 and 
1921. 

DIsTRIGT CoURT 0F THE IIEIITED STATEs& NoRTHER T DIsTRIcT oF ILLIxoIS, 
ExsTERN DIIIsrox. 

Orpheum Circuit, Inc. , v. )label G. Rctnecke, Collector of Internal Roresuue, 
First District of Iilinchs. 

[May 6, 1930. ] 
op III IoÃ. 

WoonwABn, District Jud. e: In this suit plaintiff seeks to recover capital 
stock taxes alleged to have been erroneously and ille ally collected. Plamtiff 

86942' — 31 — 29 
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Paid to Mabel G. Reinecke, collector of internal revenue, the sum of $20, 595 for 
the taxable year beginning July 1, 1928, and ending June 80, 1924, and the sum 
of $21, 006. 90 for the taxable year beginning July 1, 1924, and ending June 80, 
1925; in all, $41, 601. 90. The taxes were paid under protest. Claims for refund 
were made and denied. 

The sole question presented is whether plaintiff was "carrying on or doing 
business" during the taxable years in question within the meaning of section 
1000 of the Revenue Act of 1921 (42 Stat. , 294) and section 700 of the Revenue 
Act of 1924 (48 Stat. , 825), all of which impose on domestic corporations an- 
nually "a special excise tax with respect to carrying on or doing business" at 
the rates prescribed in such sections. 

Plaintiff is a domestic corporation organized under the laws of the State of 
Delaware. Its charter powers authorized it generally to engage in every phase 
of the theatrical and amusement business, including the purchase and operation 
of theaters and the purchase and sale of stocks of corporations so engaged. 

Pursuant to its corporate purpose, plaintiif, prior to July 1, 1928, acquired 
all of the capital stock of 82 corporations operating theaters in various cities 
of the Iinited States, and other shares, less than all, in 6 other theatrical com- 
panies, On January 24, 1925, it further acquired 50 per cent of the common 
stock of the Photo a. nd Press Bureau, and on April 29, 1925, acquired 500 shares 
of the Chicago Orpheum Co. 

Its transactions during the periods in question may be summarized as 
follows: 

DURING THE TAXABLE YEAR 1922-24. 

(1) Prior to the taxable year plaintiif had issued its gold notes, redeemable 
at 108, $1, 800, 000 of which were outstanding on July 1, 1923. During the tax- 
able year it bought in the open market its gold notes of a par value of $100, 000 
at less than 108, realizing a profit of $1, 862. 75 on the transaction. 

(2) Prior to the taxable year plaintiff had issued its preferred stock redeem- 
able at 110. During the taxable year it purchased in the open market, at less 
than 110, and retired 526 shares of its preferred stock, on which it realized a 
profit of $9, 848. 79. The ~umber of shares purchased and retired was in excess 
of its charter requirements. 

(8) It received from its subsidiaries advances on account of dividends the 
sum of $1, 760, 670. 02 in the aggregate. These advances or loans were liquidated 
by dividends subsequently declared. 

(4) On February 8, 1928, a resolution was adopted by the board of directors 
appointing one Vincent "general booking manager, under the direction of the 
executive committee and the board of directors. " Prior to that date the 
booking had been done under the supervision of one Beck. While the duties 
of Vincent are not further defined by resolution, yet the evidence shows that, 
during the taxable year, he did the same kind of work as that performed by Beck, namely, the booking of acts and exhibitions for all subsidiaries, exhibiting 
companies, that was done in New York. 

(5) It owned shares in the Hippodrome Amusement Co. , fully paid for. 
During the taxable year it advanced to the Hippodrome company in the form of "assessments" the sum of $16, 451. 88. These advances were charged to 
profit and loss and were merely payments made to meet current operating deiicits of this subsidiary. 

(6) It assumed the liabilities of one of its subsidiary companies to two other of its subsidiary companies. (a) It assumed the liability of the Decatur 
Amusement Co. (a dissolved company) to the Champaign Orpheum Co. in the 
sum of $15, 992. 74. (b) It assumed the liability of the Duluth Improvement Co. (a dissolved company) to the Grand Rialto Theatre Co. in the sum of 
$45, 197. 75. 

(7) On July 11, 1922, it became guarantor of a. lease on certain real estate 
in Des Moines, Iowa, made to B. B. Kahane, as lessee, of the Des Moines 
Orpheum Co. , a subsidiary. The lease extended through and beyond both 
taxable years now in question. During both these taxable years plaintiff 
remained as guarantor on such lease. 

(8) It owned shares of stock in the B. F. Keith Theatres Co. On February 
8, 1928, it received a proposal from one Goodman to purchase these shares. 
By resolution of that date the executive committee was authorized to procure 
an appraisal of the Keith properties. The stock was sold to Goodman during 
November, 1924, at a profit of $1, 028, 269. It is fair to infer that negotiations 
for this sale were in progress during the taxable year. 
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DURING THE TAXABLE TEAR OF 1924 — 25. 

(1) It bought in the open market its gold notes of a par value of $257, 700 at less than 108, realizing a profit of $3, 352. 11 on the transaction. (2) It purchased in the open market its preferred stock, at less than 110, realizing a profit of $23, 241 on these transactions. 
(3) It received regular loans or advances from its subsidiaries on account of dividends a gregating hundreds of thousands of dollars. These loans or advances were liquidated by dividends subsequently declared. (4) The general booking manager under the direction of the executive committee and the board of directors continued their activity in booking acts and exhibitions for all subsidiaries, exhibiting companies, that was done in New York. 
(5) It acquired 50 per cent of the common stock of the Photo and Press Bureau and 500 shares of stock of the Chicago Orpheum Co. 
(6) It purchased 5 certificates of deposit aggregating $450, 000. (7) On the certificates of deposit mentioned in No. (6) it received interest of $8, 087. 50. 
(8) Including interest received on certificates of deposit and interest received from notes upon the sale of its stock in the B. E. Keith New York Theatres Co. , received interest in the amount of $64, 000. 
(9) It consummated the sale of 6, 004 shares of B. I~'. Keiih New York The- atres Co. , negotiations for which sale were opened upon I~'ebruary 8, 1928, paying 

$7, 500 for appraising the Keith properties. 
(10) It assumed and paid $14, 588. 28 of an operating deficit of the Hippo- 

drorne Amusement Co. , a subsidiary corporation. 
(11) Its guaranty of the Des hfoines lease continued. 

CONTROL AND MANAGEMENT OF SUBSIDIARIES. 

One of the purposes for which plaintiff was formed was to secure control 
and management of its subsidiaries. To that end it acquired all of, or the con- 
trolling interest in, the capital stock of between 80 and 40 corporations doing 
a theatrical and amusement business. The main office of plaintiff and the 
main office oi' all of the subsidiaries was in the same suite of rooms in Chicago 
during the two taxable years. The ezpeuses incident to the maintenance of the 
heacl ofllce was prorated among the various subsidiaries and paid by them. 
Each local theater remitted weekly to the home office the excess of its receipts 
over disbursements plus a workin balance. Its officers acted in various 
capacities for the entire group of subsidiaries. One officer handled the legal, 
insurance, and financial matters, another had charge of the booking for the 
entire group, and another handled all of the publicity. 

Prior and subsequent to the taxable years the evidence shows that plaintiff 
was engaged in a course of business which was admittedly "doing business" 
within the meaning of the Acts in question. The evidence fails to show that 
there was any change in policy or an abandonment of the corporate purpose 
prior to the taxable year. Talren in connection with the actual business 
transactions during the taxable years in question, it Inay fairly be inferred 
that there was no change in policy prior to or during the tazable years. 

In the case of Eaton v. Phoenia Secuiit~'es Co. (22 I~'ed. (2d), 497) the 
court says: 

"lVe do not think that anythin" Ivill be gained by an extended discussion of 
the decision on this tangled subject. " 

The court, is of opinion that this case is ruled by the following cases: Von 
Bann&bach v. Sar(Icnt Land Co. (242 U. S. , 508); Ed&cords v. Chile Copper Co. 
(270 U. S. , 452 [T. D. 8857, C. B. V — 1, 410]); Phillips v. International Salt Co. 
(274 U. S. , 718) (reversin ~ International Salt Co. v, PhilLips, 9 Ped. (2d), 389 
[T. D. 8678, C. B. IV — 1, 828] ) . 

By a number of decisions in the circuit courts of appeal, within the rule laid 
down in the cases cited, the plaintiff 1vas "& arrying on or doing business" and 
was subject to the capital stock taz. 

The Supre&ne Court has set up ph&in standards as to when a corporation is 
active and Ivhen it is passive. Thc activities e» aged in by the plaintitf were 
not those narrow &ctivities such as are incident to the owner: hip of property. 
Its corporate life w»s not dormant and pa. -sive. 
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It was organized to acquire and unify the management of other corporations 
engaged in the theatrical business. When, during the ta~able years in question, 
it acquired the stock of a corporation engaged in the theatrical business it was 
doing the very business for which it was organized. It did not acquire such 
stock as an investment, It acquired such stock to procure control and to bring 
under its management another theatrical corporation. In Edmerds v. CMle 
Copper 0'o. , supra, the court says: "It was organized for profit and was doing what it principally was organized 
to do in order to realize profit. The case must be exceptional when such 
activities of such corporations do not amount to doing business in the sense 
of the statutes. " 

The language of the court is applicable to the case now under consideration. 
The purchase of plaintiff's own gold notes and its preferred stock and the 

receipt of advances or loans from its subsidiaries constitute doing business. 
(Plulltpe v. International Salt Co. , 274 U. 8. , 718. ) 

The payment by plaintitf of operating losses of one of its subsidiaries; the 
assumption by plaintiff of the liability of two subsidiaries to other subsidiary 
companies; the outstanding obligation of plaintiff under the Des Moines lease; 
the negotiations for sale of stock in the B. F. Keith New York Theatres Co. 
and the eventual sale thereof; the receipt of interest; the appointment of 
executive a. nd financial committees and the active participation by the execu- 
tive committee, the board of directors, and the oiiicers of plaintiff in the 
management of its affairs; the purchase of certificates of stock all go to show 
that plaintiff was not a quiescent corporation but was actively engaged in the 
prosecution of the business for which it was incorporated. 

The court finds the issues for the defendant. F''ndings of fact and conclu- 
sions of law in conformity with this opinion will be prepared and presented. 

TITLE X. — SPECIA. L TAXES. (1918 AND 1921) 

TEExsUEY DEcisioN 4285: Limitations upon the 
reopening and allowance of claims barred 
from suit in court. 

IX — 82 — 4789 
G. C. M. 8874 

Reopening of refund claims. 

Capital stock tax returns were 6led by the taxpayer for the taxable 
periods ended June 80, 1921) June 80, 1922, and June 80, 1928, and 
capital stock taxes were assessed and collected for these taxable 
periods. The taxpayer 6led timely claims for refund for these 
periods to cover alleged overpayments of capital stock taxes, it 
being stated in each claim that evidence would be submitted to be 
considered in connection therewith. Under date of June 27, 1927, 
these refund claims were rejected in full, for the reason that no 
data had been received justifying a change in the returns as origi- 
nally fllcd. On July 16, 1927, there was flled with the Income Tax 
Unit an audit report on ~the taxpayer corporation for the years 1920 
to 1924, inclusive. On the same date there was also 6led a volumi- 
nous brief of M Corporation and afBliated companies for the years 
encled December 81 1921, and December 81 1922, which brief gave 
the valuations of the various properties of the taxpayer corpora- 
tion for the taxable periods involved, including balance sheets, pro6t 
and loss statements, etc. After a consideration of all the informa- 
tion submitted it was determined that the taxpayer corporation 
overpaid capital stock tax for the periods specified. 

Under date of June 24, 1929, the attorney for the receivers of the 
taxpayer corporation made a formal application for the reopening 
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of these refund claims under the provisions of Treasury Decision 
4235 (C. B. VII — 9, p. 7G). The Commissioner was requested to re- 
open the claims and to consider the above-mentioned brief as evi- 
dence in support of the position that the taxpayer had overstated the 
value of its assets and net income in paying capital stock taxes for 
the periods involved herein. 

Treasury Decision 4285, supra, which relates to the reopening 
of refund claims, reads in part as follows: 
I. ~Ms Dzs~wKn Pa!os ro ~v 9, 19&, nv %lxtcrl T!iE P~IOD OF LIMI- 

T&TIO& F08 Bar-'voIxo Scrr nxs ExprsEo. 
(s) If a claim for refund or credit of an internal revenue tsx was disallowed 

prior to May 29, 19&~, and if the period of limitation for brin~g suit in court 
has expired, such claim will be reopened if, but only if— 

4 4 

(4) The claim is based upon a question of fact and either (a! evidence of 
such fact was presented, in respect of the taxable year involved, prior to the 
expiration of such period of limitation, 

(b) In no event will anv such claim be reopened— 
(1) Unlem an application for reopening has been filed with the Commissioner 

of Internal Revenue on or before January 31, 1929; and 

(3) Lnless the specific ground upon which the refund or credit is allowable 
was stated in the claim, or in an amendment thereof made prior to the expira- 
tion of the period of limitation upon the filing of a claim for refuad or 
credit; 

Evidence with respect to the overvaluation of the company's assets 
was submitted by the taxpayer prior to the expiration of the statu- 
tory pe. iod of hmitation for bringing suit. The taspayer's claims 
for refund were disallowed on June 27. 192i, which date is prior 
to &lay '&9, 192S. The period of limitation for bringing suit expired 
on June 27! 19o9. Xo suit has been brought by the taxpayer. The 
taxpayer's application ior reopening was filed with the Coznmissioner 
under date of June 94, 1929. An application for reopening was not, 
therefore& filed on or before Januarv 81, 1929, as provided il npara- 
graph (b) (1) of Treasury Decision 4o85, quote-1 above. 

It may be noted that the period of limitation for bringing suit 
had not expired when the application for reopening was filed by the 
taxpayer. V, ith respect to the reopening of a rejected refund claim 
prior to the expiration of the statutorv period of limitation, it is 
provided in Paragraph III of Treasury Decision 4'~3o as follows: 

Any claim which has been disallowed will be reconsi!lered and allowed, at 
any time prior to the expiration of the statute of li!aitati«ns for brinwng wit, 
if it clearly apnear. that the claim should be allov. ed on the roe!its. Xo reopen- 
ing or application for reopening will extend the period within whi'h su!t must 
be brought, nor w!Ill a reconsideration of a claim be considered as a reopenin . 

It will be seen that the instant claim=- for refund might have been 
reconsidered and allowed at anv time on or before June 2!. 1929, 
if such claims had been determined to be allo~able on the merits 
and if it had been determined that the specific ground upon which 
the claims were allowable was set out bv the taxpayer prior to the 
expiration of the period of limitation upon the filing of such refund 
claims. The application for reopening was filed on June 2+. ]929, 
and no definite action has vet been tal-en v-ith respect thereto. It is 
ezpres=ly provided that no application for reopening will extend the 
period within which suit mu=t be brought. There is no authority 
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for reopening and allowing, after the expiration of the period of 
limitation for bringing suit, a claim for refund. which was disallowed 
prior to the enactment of the Revenue Act of 1998, except in accord- 
ance with the provisions of Paragraph I of Treasury Decision 4935. 
It has been made to appear that the requirements of that paragraph 
have not been met in the instant case. 

In view of the foregoing, it is concluded that the instant claims 
for refund may not be reopened and allowed and it is therefore 
unnecessary to decide whether "the specific ground" upon which 
the refund claims were allowable was stated in the claims, or other- 
wise, by the taxpayer prior to the expiration of the statutory period 
for filing such claims. 

C. M. CamEs'r& 
General Coun8el, Bureau of Internal Revenue. 



MISCELLANEOUS TAX RULINGS. 

TITLE VIII. — STAMP TAXES. (1926) 

SCHEDULE A-5. PASSAGE TICKETS. 

REoUI, ATloNs 71, ARTIczE 54: Passage tickets 
issued to private individuals. 

IX-41 — 4799 
Ct, D. 986 

STAMP TAXES — REVENUE ACT OF 1926 — DECISION OF COURT. 

PASSAGE TICKETS. 
Where a. company owning and operatin a. steamship enters into 

a written agreement with a membership corporation for a pilgrim- 
age from New York to Bermuda and return by the terms of which 
it disposes of the entire "passenger accolnmodation" of the vessel 
for a lump sum, provided the passengers equal a certain number, 
and at a flat rate for "all passengers" in excess thereof, and the 
membership corporation issues, pursuant to the authority of the 
agreement which is Ileclarerl go be "in accordance with the general 
terms and conditions of the regular ocean steamship passenger 
ticket, " "membership cards" to be "used as identification of the 
guest on board, " the Identification tickets when taken in connection 
with the agreement itself constitute passage tickets within the 
meaning of section 800, Schedule A, subdivision 5, of the Revenue 
Act of 1926, and are held to have been issued by the stealnship 
company, which is liable for the stamp taxes thereon imposed by that subdivision. 

UNITED STATEs DIsTRIcT CoURT, SGUTHERN DISTRlcT ov NEW YQRK. 

ConsuHctt Line of Trieste, plaintiff, v. Frank If. Botcers, Cottector of Internal 
Revenue, defendant. 

[September 10, 1980. ] 
OPINION. 

Coxz, D. J. : This is a motion by the defendant for judgment on the pleadings, 
The action is to recover a tax payment made under protest, October 10, 1927, and 
representing passage ticket taxes alleged to have been illegally assessed against, 
the plaintilf. The facts are simple and not in dispute. 

On May 27, 1926, the plaintiff, owning and operating the steamship Presidents 
Wilson, by Ivritten agreement, " reserved " for Salaam Temple, a New Jersey 
membership corporation, "the steamer's full complement of passenger accom- 
modation in all classes" on the steamship Presidente Wilson for a "summer 
pilgrimage" to Bermuda, from August 25 to August 80, 1921&, at a cost, "based 
on a minimum of 400 passengers, " of "a lump net sum of $80, 000. " The berth- 
ing capacity of the vessel Ivas stated to be in excess oi 400, and a. flat rate of 
$85 was specified "to cover all passengers booked in excess of the minimum 
number 400. " It Ivas also provided that there should be an initial deposit of 
fj5 000, and the " balance of the total passage money, including passengers 
hooked in excess of 400, " should be paid on August 21, prior to the commence- 
ment of the voyo, e. The agreem& nt further coniained the tlvo following clauses: 

(10) 1gembersbip cards: It is understood that each guest Ivill be provided by 
you Ivith a membership card on which Iviil appear the berth and cabin assigned 
IInd will be used as identiflcation of the guest on board. 

(447) 
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(12) Contract as drawn up is in accordance with the general terms and con- 
ditions of the regular ocean steamship passenger ticket on file in this office and 
at the disposal of your committee at all times. 

The membership card referred to in clause 10 was issued by Salaam Temple, 
and was stated on its fa. ce to be an "Identification ticket. " It contained the 
name of the passenger, and the berth and stateroom occupied, and bore the 
printed signature of "Curtis W. Merrill, Potentate. " On the reverse side were 
a number of conditions and instructions for "passengers, " among which was 
the following: 

"While it is the aim of Salaam Temple to give all passengers the best pos- 
sible service and attention throughout, responsibility must be declined by 
Salaam Temple for damages or delays on the pilgrimage, or through imposi- 
tion of quarantine, customs inspection, or any casualty or untoward incident 
which may be occasioned by circumstances beyond the control of Salaam 
Temple. Transportation is furnished by the Consulich Line in accordance with 
their general rules. " 

The tax was assessed under section 800, Title VIII, of the Revenue Act of 
1926, providing in part as follows: 

there shall be levied, collected, and paid, for and in respect of 
the several ~ ~ ~ instruments * * ~ mentioned and described in 
Schedule A of this title ~ * * by any person who makes, signs, issues, 
sells, ~ ~ ~ or for whose use or benefit the same are made, signed, issued, 
sold, ~ ~ ~ the several taxes specified in such schedule. " 

Schedule A, subdivision 5, reads as follows: 
"Passage ticket, one way or round trip, for each passenger, sold or issued 

in the United States for passage by any vessel to a port or place not in the 
United States, Canada, or Mexico, if costing not exceeding $80, $1; costing 
more than $80 and not exceeding $60, $8; costing more than $60, $5. This 
subdivision shall not apply to passage ticket costing $10 or less. " 

There were 451 persons in the pilgrimage, and the Commissioner, interpret- 
ing the agreement as a "passage ticket" for 451 persons, divided the lump sum 
of $80, 000 by 4ol, and in that way arrived at a figure of about $67 as the cost 
of passage per person. He thereupon assessed against the plaintiff a passage 
ticket tax of $5 for each of the 451 passengers, or a total of $2„255, which, to- 
gether with $138. 30 interest, was paid by the plaintiff to the collector, and now 
forms the basis of this action. 

It is the contention of the plaintiff that the agreement was in no sense a 
passage ticket within the meaning of the 1926 Act but was a charter of the 
vessel's "full complement of passenger accommodation in all classes, " and that 
if any ticket tax was properly payable it should have been assessed against 
Salaam Temple, which had charge of the distribution of the "identification 
tickets" to those making the pilgrimage, and not against the plaintiK I think the Commissioner was right in his interpretation of the agreement. 
The statute imposes a tax "in respect of" "passage tickets sold or issued in 
the United States, " and directs payment of the tax "by any person who makes, 
signs, issues, sells" such passage tickets, "or for whose use or benefit the 
same are made, signed, issued, sold. " By the terms of the agreement, the 
plaintiff disposed of the entire "passenger accommodation" of the vessel for 
a lump sum of $80, 000, provided the number of "passengers" did not exceed 
400. It was also provided that there should be a fiat rate of $85 for "all 
passengers" in excess of 400. Clearly, that was an agreement for a bulk 
sale of passage tickets, even though at the time it was made no standard form 
of ticket was executed and the number of passengers was left indefinite. The 
statute does not require any particular form for the ticket; and the number of 
passengers making the pilgrimage was subsequently accurately determined at 
451. The management, control, and operation of the vessel was entirely in the 
hands of the plaintiff, and the agreement contains nothing to indicate that 
those making the pilgrimage were to be other than passengers. Furthermore, 
the issuance of "membership cards" to be "used as identification of the guest 
on board" was specifically authorized, and the agreement was declared to be "in accordance with the general terms and conditions of the regular ocean 
steamship passenger ticket. " The identification tickets were issued pursuant 
to the authority of this agreement, and, when taken in connection with the 
agreement itself, constituted passage tickets within the meaning of the statute; 
and, as thus construed, they served "as tokens to enable the persons having 
charge * ~ ~ to recognize the bearers as parties who are entitled to be 
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received on board. " (Qu. 'tnblr v. I anderbilt, lr 'V. Y. , 306, 313. ) These ticl-ets must be held to have been i. -sued by the plairtiff as fully as if actually signed in its own name. 
Z find no fault with the action of the Commissioner in allocating the lump sum of $30, 000 among the 4gl passengers. 
The motion of the defendant to dismiss on the ground of insutficiency of the complaint is, therefore, granted. 

TOBACCO. 

REGULATIO&s 8 (1928), ARTlcrE 110: Contents of 
statutory packages. 

PACKAGES OF TOBACCO PRODUCTS. 

IX — 82rti4-o 
T. D. 4297 

Manufacturer may substitute his name and address for his 
re istered factory number, district, and State on inserts placed in 
statutory packages. Regulations 8, revised, amended accordingly. 

TREASURY DEPARTMENT, 
OFFICE oF CO&IMISSIoiER oF Iw~&AL RE~wwCE, 

TT ashington. D. C'. 

To Collectors of Internal RevernIe and Others Concerned; 
The second paragraph of article 110(a) of Regulations Xo. 8, 

revised April, 1928. is hereby amended to read as follows: 
The manufacturer's registered factory number, district, and State or his name 

and address shall appear upon each card, coupon, certificate, or other insert 
placed within a statutory package of tobacco, snuif, cigars, or cigarettes. 

ROBT. H. LIICAS) 
Corn~nb sioner. 

Approved August 8, 1980. 
)%ALTER E. HoPE, 

Acting Secretary of the Treasury. 

REGUI %TIDES 8 ARTICLE 92: Bonds. IX — 85 — 47BB 
T. D. 4298 

Tobacco tax — New bond required. — Article 92, Regulations 3, 
amended. 

TREASURY DEPARTMENT) 
OFFICE OF CODI3LISSIOXER OF IKTKRXAL REATXVE, 

TVashington, D. C. 
To Collectors of Internal Revenne and Others Concerneclr 

article 92(a)8 of Regulations 8, revised april, 1928& is hereby 
amended by inserting betw een the second and third senteuces thereof 
the following new sentence: 

A new bond shall be required immediately upon payment of anv liability 
under a bond by the surety thereon, if the principal continues business. 

DAVID BI R'XZT, 
Commissioner of Internal Eevenue. 

Approved august 28, 1980. 
ODGEX L. IIILLS, 

=lcting && cret&rr y of the Tr& r;:u~ tg. 
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OLEOMARGARINE. 

REGvLATIGNs 9, SEGTION 89: Oleomargarine de6ned. IX — 99&718 
Ct. D. 199 

OLEOMARGARINE TAX — A. CT OF AUGUST 2, 1886, AS AMENDED — DECISION OF 
COURT. 

OLEGMARGARINE — VEGETABLE OIL — No ANIMAL FATs. 
A compound, designated "Rich Nut Shortening, " consisting of 

vegetable oils, artiQcial coloring matter and other ingredients, 
excluding animal fats, not only "made in imitation or semblance 
of butter" but "calculated or intended to be sold as butter or for 
butter" is oleomargarine and properly taxable as such under the 
Act of August 2, 1886, as amended. 

UNITED STATES CIRGUIT COUR'r OE APPEALS, EIGHTH CIRGUIT, 

The IIarrou-Taylor Butter Co. , a Missouri Corporation, appellant, v. Noah 
Crooks, United States Coneotor of Interne/ Revenue for the Siath District 
of 3fissouri, appellee. 

Appeal from the District Court of the United States for the Western District of Missouri. 

[May 28, 1980. ] 

OPINION. 

SANBGRN, District Zudge, delivered the opinion of the court. 
The appellant, The Harrow-Taylor Butter Co. , brought this action at law 

in the court below to recover taxes paid by it, which it claims were illegally 
assessed under the Act of August 2, 1886 (24 Stat. , 209), as amended by the 
Act of May 9, 1902 (82 Stat. , 194, Title 26, U. S. C. , ch. 7), relating to the 
taxation of products classed as oleomargarine. A jury was waived and the 
case tried by the court. The court held that the product which was known as "Rich Nut Shortening" and was composed of a mixture of vegetable-oils, salt, 
benzoate of soda, water, and artiQcial coloring matter, was ta~able under the 
Act in question, and that the Act was valid, and entered judgment for the 
appellee. From this judgment this appeal was taken. 

We are virtually precluded by the rules of this court from considering the 
questions sought to be raised by the appellant. Rule 24 of the rules of this 
court (188 Fed. , xvi) provides that an appellant's brief shall contain: "A 
speci6cation of the errors relied upon, which, in cases brought up by writ of 
error, shall set out separately and particularly each error asserted and intended 
to be urged; and in cases brought up by appeal the specidcation shall state, as 
particularly as may be, in what the decree is alleged to be erroneous. " Since 
an appeal has now been substituted for a writ of error in actions at law, that 
portion of the rule relating to cases brought here by writ of error applies to 
this case. 

In City of Lincoln v. Sun Vapor Street-Light Co. (59 Fed. , 756, 758), this 
court clearly stated the reasons for the rule, saying, among other things: "If the rule is observed, the arguments of counsel and the consideration of 
the court are concentrated upon the important questions in controversy, instead 
of being scattered and dissipated by the argument and co'nsideration of numer- 
ous side issues, that, if at all material, are generally governed by the decision 
of the main questions, and in this way a just result is more speedily and 
certainly attained. " 

The court pointed out that the rule in eiTect requires counsel to specify from 
the errors assigned in the court below, which are frequently numerous, those 
upon which they will rely for reversal, and that the rule "will be enforced by the court, to the end that the vital issues in the case may be clearly presented. " 
The observance of this rule has been required by this court since the decision 
in that case, and failure to observe it is alone ground for ailirmance. (Ifimser 
v. United States, 281 Fed. , 856; Lohrnam v. Stockyards Loam Co. , 243 Fed. , 517; 
City of Goldfteld v. Roger, 249 Fed. , 89; Daly-West &Liming Co. et al. v. Savage, 
258 Fed. , 548. ) 
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The brief of the appellant does not comply with the rule. Under the "Iiemo- randum of points and authorities" in the brief, certain general propositions of Iaw which were urged by the appellant in the court below and rulecl against it are stated, and, under each such statement, reference is made to certain assignments of error by number, as, for example, "Assignments I, 2, and 3. " 

This is obviously not the specification of errors required by the rule rei'erred to, IIowever, to avoid any feeling that the result of this case might have been diiferent had this rule not been violated, it may as well be said that we are of the opinion that the trial court was justified in entering judgment for the appellee. The constitut onal'ty of the Act in question was sustained by the Supreme Court of the United States in AlcCrap v. United States (19o U. S. , 27). The appellant contended that the Act did not apply to substitutes for butter 
made of vegetable oil. The court below held that it did, and we think that that is a reasonable construction of the Act. In that connection, it is of some interest to note that in its opinion in the IlIcCray case, on page 43, the Supreme 
Court, in quoting that portion of the Act which the appellant here claims 
excludes vegetable-oil butter substitutes, does so as follows: "and all mixtures 
and compounds of tallow, beef-fat, suet, lard, lard-oil, vegetable-oil and annotto. " 

The judgment is aIDrmed. 



MISCELLANEOUS RULINGS. 

OLEOMARGARINE. 

IX — 28 — 4699 
MS. 104 

Schedule of oleomargarine produced and materials used during the month of Jtllay, 
1MO, as compared toith May, 1M9. 

May, 1930. Msy, 1929. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil 
Cottonseed oil 
Derivative of glycerine 
Edible tallow 
Lecithin 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oil 

Pounds. 
23, 683, 188 

119, 121 
12, 827, 632 
1, 990, 145 

10, 840 
200 
62 

6, 623, 061 
2, 175 

1, 034, 263 
2, 787, 024 

492, 782 
91, 688 
28, 473 

490, 581 
1, 990, 508 

6, 268 
214, 268 

Pea arts. 
26, 954, 237 

239, 103 
14, 163, 306 
2, 360, 665 

1, 950 

7, 066, 230 
1, 070 

1, 754, 968 
3, 916, 270 

560, 469 
122, 302 
93, 971 

445, 434 
2, 258, 845 

9, 129 

Total 

Total production of colored oleomargarine 

28, 709, 091 32, 993, 712 

1, 128, 356 1, 402, 273 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Derivative of glycerine 
Lcc. 'thin 

illr 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peauut oil 
S lt 
Soda (benzoate of) 

1, 989 
408, 412 

1, 467 
124, 983 

19 
2 

312, 264 
118, 068 
269, 591 
13, 015 
6, 489 

10, 684 
15, 527 
95, 649 

97 

1, 168 
440, 045 

1, 610 
157, 502 

447, 903 
172, 929 
369, 247 
14, 518 
16, 205 
37, 341 
20, 118 

111, 745 
166 

Total 1 378 256 1 790 497 

(452) 
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M — 32 — 4740 
iIS. 105 

Bch«ule of oleomargarine produced and materials used during the month of June, 
1980, as compared urith June, 1999. 

June, 19'0. June, 19-"9. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine 
B utter 
Cocoanut oil 
C orn oiL 
Cottonseed oil 
Derivative of glycerine 
Zdi:»le tallow 
Lecithin 
Letisene concentrate 

1tTk 
M est aid oll 
iX etitrsl lard 
0 leo oil 
Oleo stearine 
Oleo stock 
P aim oil 
P eanut oil 
C t 

Soda (benzoate of) 
8 oya bean oil 

Total 

Total production of colored oleomargarine 

Ingredient schedule for colored oleomargarine: 
B 
Cocoanut oil 
Co'or 
Cottonseed oil 
Derivative of glycerine 
Milk 
Neutral lard 
0 leo oB 
Oleo stearine 
Oleo stock 
P alm oil 
Peanut oil 
Halt 
Soda (benzoate of) 
Soya bean oil 

Total 

Peu ref s. 
B, 000. 190 

99, 750 
11, 466, 899 

352 
1. 781. 674 

8, 955 
230 
62 
43 

o, 8". 075 

945, CSO 
2. 504. 221 

505, 7, 8 
cQ 
29„vS 

1. i56, 35i 
6, 249 

190, 913 

Sk ' 62. 099 

905, 746 
f 

. m9 

1. 132 
tCO', 0"-. 6 ' 

to 
CS, 067 
107. i80 
240, %5 
11. 590 
8, S28 

20, 303 
1'2, 284 
, 8, 6 3 

S4 
"91 

1, 166, 52 
~ 

Pou nCh. 
23, 064. 734 

192, 775 
11, 674, 104 

i, QQK4 7 

1, 600 

6, 115, 116 
630 

1, 402. 912 
3, 437, 3yf 

505, 734 
70, 518 
75. 742 

366, 636 
1, 870, 503 

L 4(g 

2i, ili, 357 

1, 210. 547 

'2. 236 
3 4, 616 

1, 6i9 
130, 430 

368. 491 
lo3 111 
33 . 979 

18, 398 
18, 650 
17, 999 
15, S02 
9S, 150 

137 

1, 515, 6 8 
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MS. 106 

Schedule of oleomargarine produced and materials used during the month of July, 
1980, as compared with July, 1989. 

July 1930 July 1929 

Total production of uncolored oleomargarine 
Pounds. Pounds. ' 2l, » , 391 », »&, 4&4 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil 
Corn oil 
Cottonseed oil. 
Derivative of glycerine 
Edible tallow 
Egg yolks (fresh) 
L ecithin 
Letisene concentrate M' ilk 
M ustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
0 leo stock 
P alm oil 
Peanut oil 
S 
Soda (benzoate of) 

' Soya bean oil 

98, 563 
11, 190, 994 

31, 447 
1, 497, 873 

12, 034 

103 
44 

5, 594, 907 
1, 172 

925, 304 
2, 358. 911 

426, 520 
110, 383 

32, 942 
432, 191 

1, 722, 079 
13, 221 

176, 912 

184, 277 
12, 344, 054 

1, 940, 982 

1, 600 
640 

6, 671, 843 
810 

1, 496, 197 
3, 257, 460 
'453, '446 

71, 346 
86. 238 

372, 996 
1, 954, 277 

8, 892 

Total 

Total production of colored oleomargarine 

24 625 600 28 845 058 

' 827, 066 1, 228, 507 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
C clor 
C orn oil 
Cottonseed oil 
Derivative of glycerine M' ilk 
Neutral lard 
0 leo oil 
0 leo stearine 
0 leo stock 
P aim oil 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oil 

1, 361 
263, 777 

1, 194 
420 

89, 125 
70 

242, 008 
99, 771 

225, 008 
14, 094 
9, 160 

18, 564 
10, 289 
72, 813 

74 
48 

180 
314, 191 

1, 651 

110, 476 

373, 125 
166, 260 
376, 529 

13, 075 
22, 045 
27, 860 
15, 681 
96, 714 

167 

Total 1, 047, 726 1, 517& 954 

t Of the amount produced, 11, 417 pounds were reworked. 
s Of the amount produced, 3, 608 pounds were reworked. 
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IX — 41 — 4801 
MS. 107 

Schedule of oleomargarine produced and materials used during the month of August, 1980, as compared unth August, 1989, 

August, 
1930. 

August, 
1929. 

Pounds. Total production of uncolored oleomargarine = == '22, 203, 929 
Pounds. 
27, 006, 714 

Ingredient schedule for unco 
Butter. 
Cocoanut oil 
Corn oil 
Cottonseed oil 
Derivative of glycerine 
Edible tallow 
Egg yolk 
Locithin 
Letisene concentrate 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil . 
Peanut oiL 
Salt 
Soda (benzoate of) 
Soya bean oil 

Total 

lored oleomargarine: 
103, 955 

11, 217, 172 
26, 107 

2, 812, 100 
14, 912 

110 
44 

5, 909, 243 
1, 717 

839, 800 
2, 489, 342 

466, 976 
104, 640 
32, 365 

465, 143 
1, 894, 162 

7, 202 
206, 253 

26, 591, 243 

225, 482 
14, 269, 639 

2, 255, 770 

1, 000 
660 

7, 738, 652 
1, 335 

1, 548, 604 
3, 548, 849 

582, 369 
76, 735 
95, 028 

405, 116 
2, 207, 793 

16, 440 ' 
32 

32, 973, 504 
Total production of colored oleomargarine 

Ingredient schedule of colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Derivative of glycerine 
Edible tallow 
I ecitbin 
Milk 
Neutral lard 
Oleo oil. 
Oleo stearino 
Oleo stock 
Palm oil 
Peanut, oil 
Salt 
Soda (benzoato of) 

Total 

s 867, 521 

3, 434 
261, 386 

1, 150 
93, '669 

28 

19 
264, 068 
128, 151 
231, 697 
10, 789 
18, 647 
26, 191 
11, 582 
77, 550 

89 

1, 128, 450 

1, 393, 343 

3, 439 
445, 510 

I, 662 
131, 063 

420 

404, 981 
167, 062 
373, 868 

13, 055 
18, 284 
35, 883 
17, 053 

109, 205 
156 

1, 721, 641 

' Of the amount produced, 32, 057 pounds wore reworked. ' Of the amount produced, 1, 266 pounds were reworked. 
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IX — 45 — 4829 
MS. 108 

Schedule of oleomargarine produced and materials used during the 
September, 1980, as compared with September, 1989. 

month of 

September, September, 
1930. 1929. 

Total production of uncolored oleomargarine 
Pounds. 

& 27, 483, 217 
Pounds. 
28, 978, 926 

Ingredient schedule for uncolo 
Butter 
Cocoanut oil 
Corn oil 
Cottonseed oil 
Derivative of glycerine 
Edible tallow 
Egg yolk 
Lecithin 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
gait 
Sesame oil 
Soda (benroate of) 
Soya bean oil. 

red oleomargarine: 
123, 352 

15, 472, 145 
91, 195 

2, 030, 997 
21, 545 

70 

870 
7, 492, 524 

2, 280 
920, 086 

3, 210, 989 
527, 117 
139, 860 
37, 173 

574, 476 
2, 395, 633 

9, 175 
9, 583 

306, 316 

254, 309 
15, 521, 114 

2, 203, 264 

1, 735 
540 

8, 388, 563 
4, 225 

1, 574, 343 
3, 769, 055 

512, 092 
100, 781 
94, 341 

565, 632 
2, 337, 537 

10, 280 
36 

Total 

Total production of colored oleomargarine 

33, 365, 386 35, 33?, 847 

& 1, 071, 118 1, 582, 667 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Corn oil 
C ot tons eed oil 
Derivative of glycerine 
Lecithin 
Milk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
San 
Soda 
Soya bean oih 

3, 013 
345, '713 

1, 551 
195 

119, 734 
36 
25 

306, 306 
123, 036 
267, 556 
111912 

7p 015 
30, 954 
15, 143 
90, 767 

96 
888 

5, 670 
554, 005 

1, 958 

158, 997 

435, 931 
176, ?40 
413, 188 
13, 571 
11, 365 

6, 400 
20, 128 

121, 312 
205 

Total 
1~ 323~ 940 lp 919~ 470 

1 Of the amount produced, 14, 453 pounds were reworked. s Of the amount produced, 834 pounds were reworked. 
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M~ -49-4857 
%IS. 109 

Schedule of oleomargarine produced and materials used during the month of October, 
1880, as compared unth October, 1M9. 

October, 
1930. 

October, 
1929. 

Total production of uncolored oleomargarine 
Poo nCk. 

~ 31, 022, 184 
Pou nCk. 
34, 51, 964 

Ingredient schedule for uncolored 
Butter 
Cocoanut oil 
Corn oil 
Cottonseed oil 
Derivative of glycerine 
Edible tallow 
Egg yolk 
Lecithin 
Muk 
Mustard oiL 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Sesame oil 
Soda (benzoate of) 
Soya bean oS 

Total 

oleomargarine: 
127, 27 7 

17, 856, 869 
8, 563 

2, 369, 723 
18, 607 

1, 470 
8, 719, 262 

2, 981 
1, 034, 883 
3, 285, 931 

556, 115 
90, 515 
43, 561 

561, 915 
2, 625, 411 

17, 747 
9, 434 

343, 333 

37, 6(3, 637 

295, 321 
18, 802, 207 

2, 834, 965 

1, 870 
400 

9, 805, 039 
6, 987 

1, 873, 094 
4, 214, 873 

621, 292 

116, 27) 
555, 391 

2, 829, 496 

42, 062& 725 

Total production of colored oleomargarine 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oS 
Color 
Cottonseed oil 
Derivative of glycerine 
Lecithin 
Milk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Sesame oil 
Soda (benzoate oO 
Soya bean oB 

Total 

r 1, 169, 207 

3, iil 
391, 591 

1, 479 
135, 269 

51 
41 

346, 347 
133, 705 
296, 524 
11, 081 

1, 748 
7. i75 

17, 874 
Fi, 353 

3 
131 

1, 099 

1, 445, 842 

1, 82, K4 

5, 240 
708, 343 

2, 007 
186, 963 

515. 891 
201, 706 
469, 533 

10, 425 
6, 748 
9, 100 

33, 714 
149, 431 

161 

' Of the amount produced, 57, 792 pounds were reworked. ' Of the amount produced. 2, 073 pounds were reworked. 

35942' — 31 — 30 
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MISCELLANEOUS. 

IX — 28 — 4697 

[H. R. 12440, PUBLIC, NO. 376, SEVENTY-FIRST CONGRESS. ] 

An Act providing certain exemptions from taxation for Treasury bills. 

Be it enacted by the Senate and &otiose of Repv'esentatiees of the 
United States of America in Congress as'sevnbled, That section 5 of 
the Second Liberty Bond Act, as amended (Public, No. 11, Seventy- 
first Congress, June 17, 1929), is amended by adding at the end 
thereof a new subdivision to read as follows: 

(d) Any gain from the sale or other disposition of Treasury bills issued 
hereunder (after the date upon which this subdivision becomes law) shall be 
exempt from all taxation (except estate or inheritance taxes) now or hereafter 
imposed by the United States, any State, or any of the possessions of the United 
States, or by any local taxing authority; and no loss from the sale or other 
dispos. 'tion of such Treasury bills shall be allowed as a deduction, or otherwise 
reco nized, for the purposes of any tax now or hereafter imposed by the United Sta'tes or any of its possessions. 

Approved June 17, 1930. 

IX — 29 — 4714 

[EI. J. RES. 340, PUBLIC RESOLUTION NO. 88, SEVENTY-FIRST 
CONGRESS. ] 

Joint resolution extendiug the time for the assessment, refund, 
and credit of income taxes for 1927 and 1928 in the case of married 
individuals having community income. 

Resolved by the Senate and B'ome of Representatives of the United 
States of A~rieain Congress assembled, That the three-year period of limitation provided in section 277 of the Revenue Act of 1926 
upon the assessment of income taxes imposed by that Act for the tax- 
able year 1927, and the three-year period of limitation provided in 
section 284 of the Revenue Act of 1926 in respect of refunds and 
credits of income taxes imposed by that Act for the taxable year 1927 
shall be extended for a period of one year in the case of any married 
individual where such individual or his or her spouse filed a separate income-tax return for such taxable year and included therein income 
which under the laws of the State upon receipt became community 
pro erty. 

zc. 2. The two-year period of limitation provided in section 275 of the Revenue Act of 1928 upon the assessment of income taxes 
imposed by Title I of that A. ct for the taxable year 1928, and the two-year period of limitation provided in section M2 of the Reve- 
nue Act of 1928 in respect of refunds and credits of income taxes 
imposed by that Act for the taxable year 1928 shall be extended for a period of one year in the case of any married individual where 
such individual or his or hcr spouse filed a separate income-tax 
return for such taxable year and included therein income which under 
the laws of the State upon receipt became community property. 
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The periods of limitations extended by this joint resolu- 
tion shall, as so extended. be consiclered to be provided in sections 277 ansi 284 of the Revenue Act of 1926 and sections 275 and 322 of 
the Revenue Act of 1928, respectively. 

SEG. 4, Nothing herein shall be construed as extending any period of limitation which has expired before the enactment of this joint 
resolution. 

Approved June 16, 1930. 

IX — 29 — 4715 
Mim. 3814 

Special Advisory Committee Com. Mimeograph 8558 amended. 

TREASURY DEPARTMENT) 
OFFIGE OF COMMISSiONER OF INTERNAL REVENUE) 

Washington, D. C. , July 8, 1MO. 
Collectors of Internal Eevenue, Internal Eevenue Agents in Charge, 

Office ancl Employees of the Bureau of Internal Revenue, ancE 
Others Conoerned: 
EfFective as of July 1, 1930, Commissioner's Mimeograph M58, 

published in Cumulative Bulletin VI — 2 page 408, and relating to the 
organization of the Special Advisory Committee, is amended to read 
as follows: 

Effective as of August 1, 1927, there is established in the once of the Com- 
missioner a committee to be hereafter designated as the Special Advisory 
Committee, consisting of a chairman, members, and a required personnel to 
perform the duties incident thereto. 

The general purpose of this body shall be to examine into the reasons under- 
lying the accumulation of contested income, profits and estate tax cases in 
the Bureau and before the United States Board of Tax Appeals, and the 
prevention thereof. 

In connection with such general purpose it will consider and act upon, 
subject to the approval of the Commissioner, the following classes of cases: 

(a) Cases pending in the Bureau on which the advice of the Commissioner 
is desired as to questions of Bureau policy; 

(b) Cases arising out of the mailing of deficiency notices as prescribed by 
the various Reveuue A. cts. 

(c) Cases, not i'ailing in (a) and (b) above, submitted to it by the office of 
the Commissioner. 

The functions heretofore performed by the 60-day conference units of the cor- 
poration audit division and the personal audit division, and a portion of the 
functions heretofore performed bv the review division of the office of the 
General Counsel of the Bureau of Internal Revenue, with such modifications 
as may be deemed necessary, will become a part of the functions of the 
committee. 

Complete records shall be maintained by the committee of its action on 
cases. The committee shall not reconsider any case on which the review 
division of the General Counsel's office has taken action prior to July 1, Iggp, 
in the absence of newly discovered evidence, or recent court or Board decisions 
in which the Bureau has acquiesced, or changes in the law and regulations. 

Rom. H. LUGAS, 
Commissioner. 
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IX-41-4800 
T. D. 4800 

Certificates relating to exemption of veterans from payment of 
Federal income tax, as required by World War Veterans' Act. 

Ti(EasURv DEPT)(TMENTi 
Washt'ngton, D. C. , October 8, 1MO. 

To the Commissar'oner of Internal Revenue, Collectors of Internal 
Eevenue, erA Others Concerned: 
Section 200 of the Wor]d War Veterans' Act, 1924, as amended, 

and further amended by section 11 of the amendatory Act approved 
tu]y 3, 1930, provides in part as follows: 

Prov((ted, That no disability allowance under this paragraph shall 
be payable to any person not entitled to exemption from the payment of a 
Federal income tax for the year preceding the filing of application for such 
disability allowance under this paragraph. 

a 

The Secretary of the Treasury is hereby directed, upon the request of the 
director to transmit to the director a certificate stating whether the veteran 
who is applying or a disability allowance under this paragraph was entitled 
to exemption from the payment of a Federal income tax for the year precedin 
the filing of application for the disability allowance, and such certificate shall 
be conclusive evidence of the facts stated therein. 

The Commissioner of Internal Revenue, the Deputy Commissioner 
of Internal Revenue in charge of the Income Tax Unit, and the 
collectors of internal revenue for the several internal revenue collec- 
tion districts are hereby authorized to prepare and sign an appro- 
priate certiFtcate upon a request therefor by the Director of the 
Veterans' Bureau. 

The certiFicate will be in the following form: 
TRm. svax Dzr&RTMmt(T, 

Date 
To the D(rector, U. S. Veterans' Bareatti 

This is to certify that Mr. 
1 

(Street) (City) 
was (not) entitled. to exemption from the 
the calendar year 19 —. 

By direction of the Secretary. 

1 

(State) 
payment of a Federal income tax for 

(Title) 
The regional adjudication ofFicers of the Veterans' Bureau have 

been authorized by the director to make requests for such certificates 
whenever desired. The form provided by the Veterans' Bureau for 
making sucn requests will have appended thereto a form for the cer- 
tificate. It will, therefore, not be necessary for the Department to 
provide any forms for that purpose. Arrangements have been made 
whereby the requests will be transmitted by the regional adjudication 
o]F)cers to the collectors of internal revenue for the respective collec- 
iion districts in which the applicants reside. 

In those cases where the applicant did not 6]e a return for the year 
preceding the filing of the application& or in cases where the applicant 
iiled a return which is retained in the collector's once, such investiga- 
tion as appears necessary will be made by the collector's oSce and the 
required certificate will be prepared in that oQice for the signature of 
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the collector. In those cases where the applicant filed a return which 
is not retained in the collector's of[ice such investigation as appears 
necessary will be made by the Income Tax Unit and the required 
certificate will be prepared in that unit for the signature of the 
deputy commissioner. 

After the certificates have been signed they will be transmitted 
direct to the respective regional adjudfcation of[icers from whom they 
were received. 

OCDEN L. MILLS, 
Acting Secretary of tke TrefJsftry. 

' IX — M — 4887 

Dtsbarments anrt suspensions from practice before Treasury Department of 
attorneys and agents. * 

DISBARMENTS. 

The Secretary of the Treasury, after due notice and opportunity 
for hearing, has ordered the disbarment from further practice before 
the Treasury Department of the following-named attorneys and 
agents: 

Name. A. ddress. Date of dis- 
bsrlnen t. Cause. 

Abbott, Leslie New York, N. Y Nov. 23, 1929 

Bayer, Louis New York, N. Y Jan. 2, 1930 

Berger, J. Mariorie Hollywood, Calif Apr. 3, 1930 

Brodsky, HymsnM Worcester, Mass Msy 13, 1930 

Chambers, W. F Norfolk, Nebr Mar. 28, 1930 

Cooper, Merton H Foymerly Chicago, May 14, 1930 
Ill. , now Joplin, 
Mo. 

Davidson, John L Chicago, nl Jsn. 2, 1930 

Diaz, Julian Tampa, Fla Jan. 14, 1930 

Dworak, E. A Omaha, Nebr Apr. 21, 1930 

Hsyden, Edward H Hollywood, Calif Apr. a 1930 

Charged with failure to pay the Federal income 
taxes assessed against respondent for the 
years 1920, 1923, 1923, and 1926. Charges 
found proven. 

Charged with receiving money from clients to 
ay their Federal income taxes; with failing 
o psy such money to the collector of Internaf 

revenue; and with issuing false snd forged 
Federal income tax receipts to such clients. 
Charges found proven. 

Charged with knowingly advising and counsel- 
Ing clients to make false Federal income tax 
returns and with knowingly preparing false 
Income tax returns for such clients. Charges 
found proven. 

Charged with appropriating funds of his em- 
ployer to bis own use. Charges found 
proven. 

Charged with the preparation of false Federal 
income tax returns for taxpayers. Charges 
found proven. 

Charged with issuing fraudulent checks and 
receiving goods moneys, and hotel accommo- 
dations on suc[l worthless checks. Charges 
found proven. 

Charged with fraudulently converting funds 
belonging to clients to his own use. Charges 
found proven. 

Charged with having been convicted of the 
crime of forgery. Charges found proven, 

Charged with preparing s false financial state- 
ment for s corporation, which wss used to 
induce persons to purchase shares of stock 
in such corporation. Charges found proven, 

Charged with knowingly advising and counsel- 
ing clients to make false Federal income tax 
returns snd with knowingly preparing false 
income tax returns for such clients. Charges 
found proven. 

l 'rhis ruling (4887) includes also rulings sos. 468S, 4698, 470S, 4724, 4730, 4741, 4748, 
4761, 47C&7, 47 r 0, 4778, 4782, 4787, 4 03, 4802, 480S, 4815, 4824, 4830, 4838, 4845, 48ol 
4858, 48!!8, nnd 4878. These rulings hal'e been thus cousolidnted because publication ol 
each one separately would be largely duplication. 

x This list includes sll attorneys nnd agents disbarred from practice during the 12- 
month period January 1 — December 31, 1930, inclusive, and nil suspensions in eaect during 

6 nloniil l)cried July 1 — llecenlber 31, 1930, iuclusive. It does not include those barred 
from practice by reason of disapproval of their application for enrollment. 
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Name. Address. Date of dis- 
barment. Cause. 

Ealbach, H. Earl Reading, Pa Oct. 10, 1929 

McGrath, James J 

Meskin, John F 

Miller, Michael 

Formerly Savan- 
nah, Ga. , now 
Easthampton, 
Mass. 

Formerly New- 
ark, N. J. , now 
Linden, N. J. 

Baltimore, Md 

Oct. 10, 1929 

Oct. 10, 1929 

Oct. 31, 1930 

Terry, G. C 

White, Howard E 

Formerly Long 
Beach, Calif. , 
now Los Ange- 
les, Calif. 

New York, N. Y 

Jan. 17, 1930 

June 13, 1930 

Swanwick, John T Toledo, Ohio Sept. 18, 1929 

Charged with misappropriating $1, 000 of 
partnership funds and with making false 
representation to his partners that such 
$1, 000 had been paid to Government ofliciako 
Charges found proven. 

Charged with having obtained $500 from client 
in tax case upon false representation that 
such $500 was to be paid to Government 
o&ciah Charges found proven. 

Charged with having been convicted on an 
indictment for bribery. Charges found 
proven. 

Charged with embezzlernont of funds of clients. 
Charges found proven. 

Charged with making false income tax returns 
in his own tsx matters. Charges found 
provon. 

Charged with preparing false income tsx re- 
turns for client with intent to aid such client 
to evade the payment of income taxea. 
Charges found proven. 

Charged with having misappropriated trust 
funds to his own use, and with having been 
convicted and sentenced to serve a term in 
State prison by State court for such crime. 
Charges found proven. 

SUSPENSIONS. 

The Secretary of the Treasury, after due notice and opportunity 
for hearing, has ordered the suspension from practice before the 
Treasury Department for the period stated in each case of the 
following-named attorneys and agents: 

Name. Address. Period of sus- 
pension. Cause. 

Cathrae, William 
Morrison. 

Craig, James W 

Eustis, Fla 

Washington, D. C 

Smith, Hugh Nor- 
man. 

Chicago, nl 

Tinkoff, Paysoff Chicago, Ill „. 

Lemon, George L Formerly Birming- 
ham, Ala. , now 
Jacksonville, r'la. 

1 year, from 
Oct. 4, 1929. 

90 days, from 
Apr. 9, 1930. 

5 months, from 
Mar. 18, 1930. 

90 days, from 
June 13, 1930. 

1 year, from 
June 4, 1930. 

Charged with making false income tax returns 
for taxpayers. Charges found proven. 

Charged withiholding himself out as being 
influential w'ith the officers of the Internal 
Revenue Bureau as an inducement to em- 
ploy respondent as associate counsel in tax 
cases pending bcfhre the Internal Revenue 
Bureau. Charges Pound proven. 

Charged with soliciting employment in Fed- 
eral tax matters from persons with whom 
respondent had no previous association; 
also charged with offering of split fees with 
laymen in tax cases in which employment 
should be procured for respondent by such 
laymen. Charges found proven. 

Charged with employing a solicitor to solicit 
employment in Federal fax matters and 
dividing fees with such solicitor. Charges 
found proven. 

Charged with having flled with the collector 
of internal revenue an altered surety bond, 
and with preparing false Federal income 
tax returns. Charges found proven, 
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Regtgnftttorts from enrollment to practice before the Treasttrtf Departmertt. 

The following-named persons have tendered their resignations from enrollment to practice before the Treasury Department. The Secretary of the Treasury has accepted the resignations and ordered their names stricken from the roll of attorneys and agents enrolled to practice before the Treasury Department. They are therefore no 
longer entitled to practice before the Treasury Department. 

Name. Address. Designation. Date of 
acceptance. 

Mettert, Orville C 

Walgren, F. 0 

Formerly Fort Wayne, Ind, 
now Detroit, Mich. 

Formerly Yankton, S. Dak. , 
now Los Angeles, Calif. 

Agent 

0 d 

Sept. 26, 1930 

Oat. 8, 1930 
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No. 

Abatement, , claims for. (Sss Claims. ) 
A%Listed corporations. (Scs Corporations. ) 
Aliens nonresident, sales in United States 
Amendments: 

Regulations S- 
Article 92 
Article 110 

Regulations 37, article 27 
Regulations 63, article 23 
Regulations 68. article 22 
Regulations 70— 

Article 22 
Article 27 

Regulations 74— 
Article 811 
Article 812 
Article 817 
Article 1042 

Amortization, computation 

Annuities, in lieu of dower or curtesy, income 

Architect, long-term contracts, basis of reporting income 
Arizona, commumty property and income, returns 
Attorneys and agents: 

Disbarments and suspensions 
Resignations from enrollment 

Automobiles, loss from sale 

4820 

4766 
4745 
4694 
4694 
4695 

4696 
4744 

i 4859 
4859 
4859 
4779 

i 

4709 
4833 
4841 

i 4S83 
4734 
4871 

i 4887 
4887 
4834 

449 
449 
425 
425 
425 

426 
427 

143 
143 
143 
147 
348 
93 

211 
333 
206 
199 

461 
463 
112 

B. 
Bad debts: 

Bonds, Imperial Russian Government 4813 
Debtor's obligation secured deduction 

i 4836 
Reserve method, 1921 Act, treatment I 4722 

Banks: 
Assessments for depositors' guaranty fund, Texas ' 4775 

Bonds: 
I4691 

Abatement claims I4818 
4S22 

Russian, bad debt deduction 4813 
Tobacco tax, new, wheu required 4766 

Brazil, equivalent exemption, earnings from documented ships . 4779 
Buildings, demolition, losses 4693 
Business expenses: 

Additional compensation, services rendered in prior years 4S85 
Commissions, securities purchase 4S42 
Corporate payment in settlement of stockholders' dispute 4849 

(465) 

345 
342 
347 

281 

152 
155 
398 
345 
449 
147 
340 

384 
353 
&82 
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No. Page. 

Business expenses — Continued. 
Insurance premiums, corporation officers, deduction 
Reserve fund, employer's insurance, workmen's compensation 

Business league. (See Exempt corporations. ) 

4784 
4806 

114 
379 

California: 
Community property 
Gasoline tax, deduction 

Capital expenditures, commissions paid in purchasing securities 
Capital gains and losses, real estate development sales 
Capital stock tax: 

Basis of tax: "Carrying on or doing business" 
Exemption of insurance companies not applicable 
Insurance company with additional business 
Reopening of refund claims, limitation 

Cemetery associations, Washington, perpetual care fund 
Certificate of exemption, World War veterans, procedure 
Ceylon, equivalent exemption, 1928 Act 
Chili're d' affaires taxes, France, credit for 
Citizenship, American-born women marrying aliens 
Claims: 

Abatement— 
Bonds. (See Bonds. ) 

Collection stayed, refund limitation 

Credit or refund. (See Credit or refund. ) 
Closing agreements. (See Taxes: Final determination and assess- 

ment. ) 
Commissions: 

Bank, real estate loans, when taxable 
Insurance premium renewals 

Securities purchase, -deduction 
Community property and income: 

A 
' 

rizona 
California 
Louisiana 
Returns for 1927 and 1928, assessment and refund limitation, 

period extended 
Texas 

Deceased spouse, estate taxes 
Husband's share donated to wife, status of income from 

Washington 
Compensation: 

Additional, services rendered in prior years 
Constructive receipt. (See Constructive receipt. ) State officers and employees. (See State. ) 

Consolidated returns. (See Returns. ) 
Constructive receipt: 

Compensation, stock and check, mailed end of year 
Dividend payable one year, check received next year 

Contracts, Government, canceled, amount received under subse- 
quent agreement 

Corporations: 
Affiliation, economic control, stock ownership distinguished 
Exemption. (See Exempt corporations. ) 
Foreign, interest received on tax refund, income 

Court decisions: 
Aetna Life Insurance Co. v. Eaton, collector 
Altman d. Co. v. United States 
Anahma Realty Corpration v. Commissioner 

4686 
4733 
4842 
4863 

4743 
4712 
4712 
4739 
4776 
4800 
4817 
4795 
4816 

4721 
4862 
4865 
4842 

4871 
4686 
4872 

4717 
4873 
4750 
4759 
4874 

4885 

4804 
4708 

4856 

4850 

4882 

4756 
4707 
4693 

325 
107 
353 
189 

441 
437 
437 
444 
370 
460 
148 
224 

89 

156 
l. i7 
160 

332 
194 
332 
3o3 

199 
325 
200 

148 
201 
426 
326 
202 

384 

118 
289 

401 

387 

222 

263 
286 
340 
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Rouos 
No. 

Court decisions — Continued. 
Andrews Steel Co. v. United States 
Bankers Reserve Life Co. v. United States 
Bass, collector, v. Group No. I Oil Corporation 
Beckers v. United States 
Belcher v. Lucas, Commissioner 
Bender, collector, v. Pfaff 
Boston Pressed Meta/ Co. v. United States 
Brant Co. v. United States 
Braun et al. , executors, v. Lewellyn, collector 
Columbia State Savings Bank v. Commissioner 
Commissioner v. Bingham 
Commonwealth Commercial State Bank v. Commissioner 
Connell, executor, v. Hopkins, collector 
Consulich Line of Trieste v. Boioers, collector 
Darby-Lynde Co. v. Alexander, collector 
Dewey Portland Cement Co. v. Crooks, collector 
Earle et a/. v. Commissioner 
Fleming v. Reinecke, collector 
Goodell, collector, v. Koch 
Harrow-Taylor Butter Co. v. Crooks, collector 

Hind v. United States 
Home Title Insurance Co. v. United States 
Hopkins, collector, v. Bacon 
FIutton v. Commissioner 
Jenkins Steamship Co. v. Routzahn, collector 
Kirschbaum Co. v. United States 
Koepfii et al. v. Commissioner 
Liberty Life Insurance Co. v. Pepperell, collector 
Lucas, Commissioner, v. Kansas City Structural Steel Co 
Lucas, Commissioner, v. Ox Fibre Brush Co 
Lucas, Commissioner, v. Pil/iod Lumber Co 
Lucas, Commissioner, v. St. Louis Nationa/ Baseball Club 
Mascot Oil Co. , Inc, , v. United 8tates 
McCaughn, collector, v. Philadelphia Barge Co. et al 
Miller & Vidor Lumber Co. v. Commissioner 
Monarch Electric & Wire Co. v. Commissioner 
Moorman Home for Women et al. v. United States 
Neiman-Marcus Co. v. Lucas, Commissioner 
Northwestern Jobbers' Credit Bureau v. Commissioner 
One Hundred Fice West Fifty-fifth Street, Inc. , v. Commissioner 
Orpheum Circuit, Inc. v. Reinecke, collector 
Oeerbey, executor, v. united States 
Parrott et al. v. United States 
Phillips et al. , executors, v. Commissioner 
Poe, collector, v. Seaborn 
Pontiac Commercial & Savings Bank v. Commissioner 
Reeves, Inc. , v. Anderson, collector 
Riker, executor, v. Commissioner 
Riverside & Dan River Cotton Mil/s, Inc. , v. United States 
Rogers v. United States 
Roy & Titcornb, Inc. , v. United States 
Ruprecht v. Commissioner 
Sayers & Scoui// Co. v. United States 
Sooy v. Commissioner 
Spring Canyon Coal Co. v. Commissioner 
Stranahan v. Commissioner 
United 8tates v. American Exchange Irving Trust Co. et al 
United States v. Briggs Manufacturing Co 
United States v, CleveLand, Painessi//e & Eastern Railroad Co. , I nc 
United States v. Converse Cooperage Co. et al 

4807 
4720 
4702 
4791 
4686 
4872 
4703 
4751 
4844 
4721 
4708 
4813 
4843 
4799 
4827 
4711 
4837 
4737 
4871 
4713 
4814 
4757 
4712 
4873 
4842 
4877 
4856 
4792 
4753 
4752 
4885 
4886 
4821 
4692 
4818 
4798 
4867 
4729 
4812 
4704 
4849 
4743 
4881 
4760 
4719 
4874 
4768 
4786 
4884 
4731 
4758 
4705 
4723 
4738 
4736 
4806 
4836 
4797 
4709 

4850 
4822 

409 
257 

90 
294 
325 
200 
156 
192 
433 
332 
289 
345 
407 
447 
176 
375 
363 
416 
199 
450 
430 
272 
437 
201 
353 
267 
401 
297 
369 
299 
384 
396 
392 
242 
155 
314 
404 
275 
284 
228 
382 
441 
208 
428 
253 
202 
402 
160 
366 
269 
302 
244 
362 
420 
283 
379 
342 
239 
348 

387 
398 
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No. Page; 

Court decisions — Continued. 
United States v. Stange 

Universal Battery Co. et al. v. United States 
Wailer v. Commissioner 
Washington Coal 4 Coke Co. v. IIeiner, collector 
Wheeler Lumber, Bridge k Supply Co. of Des Moines, Ioioa, 

v. United States 
Wilhams v. Commissioner 
Wisconsin National Life Insurance Co. v. United States = 

Courts, jurisd!ction of. (See Jurisdiction. ) 
Credit or refund: 

Claims— 
Basis of subsequent suit, prerequisite 
Date of allowance 
Limitation period. (See Limitation period. ) 

Interest. (See Interest. ) 
Limitation period. (See Limitation period. ) 

Credits: 
Earned income— 

Computation instructions and illustrations, 1928 Act 
Partners', capital net gain and nontaxable income 

Foreign taxes. (See Credits: Taxes. ) 
Taxes, foreign— 

Affiliated group 
France, chiffre d'afi'aires 

Curtesy, annuity in lieu of, income 

4864 

4742 
4765 
4735 

4687 
4854 
4728 

4843 
4807 

4755 
4853 

4764 
4795 
4833 

290 
395 
422 
351 
249 

417 
171 
260 

407 
409 

116 
146 

142 
224 

93 

Decedents: D. 
Estates. (See Estates and trusts. ) 
Land contracts transmitted at death 

Deficiencie, taxes. (See Taxes. ) 
Definitions: " Oleomargarine " 

"Reorganization" 
Depletion: 

Mines, lessee's deduction 
Oil and gas- 

Basis for allowance 

Lessee's allov:ance 
Depositors' guaranty fund, banks' assessments deduction 
Depreciation, gain or loss basis, adjustmer. ts. (See Gain or loss. ) Disbarments. (See Attorneys and agents. ) 
Discount, bank, real estate loans, when taxable 
Distraint, collection of taxes. (See Taxes: Collection. ) 
Distributions, liquidations. (See Liquidation. ) 
Dividends: 

4713 
4811 

450 
127 

4855 178 

4827 

4775 

176 
232 
351 
214 
281 

4721 

4810 120 

Cash, par value of stock reduced 
Liquidation. (See Liquidation. ) 
P vable one year, check received next, year, constructive 

I ceipt 
Presumption as to earnings from which paid 
Stock received as, sale of, taxable gain 

Dower, annuity in lieu of, income 

"Due date, " additional assessment, construction 
Dues s, nd initiation fees: 

Club privileges, taxability 
Social club, taxability 

re- 

4747 

4708 
4864 
4791 
4833 
4841 
4883 
4731 

4823 
4737 

134 
299 

289 
290 
294 
93 

211 
333 
269 

414 
414 
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Earned income credits. (See Credits. ) 
Equivalent exemption, foreign ship's earnings— 

Brazil 
Ce ion 

Estate tax: 
Deductions— 

Administration expenses 
Refund, administration expenses, limitation 

Gross estate— 
Insurance 
Property previously taxed, deduction 
Separate and community property, Texas 

Insurance receivable by other beneficiaries, Regulations 
70 amended 

4779 
4817 

147 
148 

4844 
4844 

433 
433 

4814 
4760 
4750 

430 
428 
426 

4744 427 
425 
425 
426 

Estates and trusts: 
Decedent's estate during administration, partnership interest 

of decedent 
Income taxable to beneficiaries 
Unused trust income set aside for charitable institution, 

deduction 
Excess-profits taxes. (See Taxes: War-profits and excess- 

profits. ) 
Exchs, nges: 

4710 
4884 

360 
366 

4729 275 

4694 
Property held jointly or as tenants by the entirety 4695 

4696 

Reduction of par value of stock, cash distribution 

Reorganization, gain or loss 

Exempt corporations: 
Business league 
Fish and game association 
Health and accident insurance companies 
Insurance company with additional business 
Radio industry promotion 

Exemption: 
Certificates of, World War veterans, procedure 
Corporations. (See Exempt corporations. ) 

Income, Treasury bills 

134 
299 
126 
127 
171 

4704 
4805 
4753 
4712 
4840 

228 
122 
369 
437 
123 

4700 
458 
102 

4800 460 

Fiscal years, ended in 1929, first return, fractional period, tax 
computation 

Fish and game association, exemption 
Florida gasoline tax, deduction 
Foreign corporations. (See Corporations. ) 
Fract|onal year, first return, tax computation 
France, chiffre d'aff'aires taxes, credit for 

4727 
4805 
4690 

4727 
4795 

124 
122 
104 

124 
224 

G. 
Gain or loss: 

Basis for determining, depreciation adjustments 
Exchange of property. (See Exchange of property. ) 
Land contracts transmitted at death 
Reorganization. (See Reorganization. ) 
Sales. (See Sales. ) 

4826 168 

4810 120 
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Gasoline tax. (See Taxes: Motor vehicle fuel. ) 
Gifts, community interest of husband transferred to wife, Texas, 

sale of 
Government contracts. (See Contracts. ) 

4759 326 

Income from sources within United States: 
Interest on refund received by foreign corporation 
Nonresident aliens, sales in United States 

Indians, Creek, minor allottees and heirs, income 
Information at source: 

Dividends, stock, held by brokers pending ownership dis- 
c losure 

Filing requirements, articles 811, 812, and 817, Regulations 
74, amended 

Information returns. (See Returns. ) 
Installment: 

Obligations, land contracts transmitted at death 
Sales. (See Sales. ) 

Insurance: 
Premiums— 

Corporation officers' policies, deduction 
Renewal commissions 

Proceeds, "absolute owner" policy purchased by beneficiary 
Insurance companies, exemption. (See Exempt corporations. ) Interest: 

Accrual— 
Securities transferred in merger, invested capital 
When deductible 

Credits— 
Date of allowance 
Ofi'set of interest due from taxpayer 
Overpayment against additional assessment 

Indebtedness to purchase tax-exempt securities, deduction 
Judgments 
Refunds— 

Date of allowance 
Foreign corporation's, income 

Inventories, "base stocl-" method 
Invested capital: 

Installment sales, unrealized profits 
Interest accrued on securities transferred in merger 
Reorganization, valuation of assets 

4882 

4820 
4685 

4785 

4859 

4810 

4784 
4862 

4880 

4768 
4798 

4807 
4807 
4781 
4875 
4866 

4757 
4882 
4752 

4751 
4768 
4867 

222 
354 
360 
316 

144 

143 

120 

114 
194 
332 
101 

402 
314 

409 
409 
269 
234 
395 

272 
222 
299 

192 
402 
404 

Judgments, interest. (See Interest. ) 
Jurisdiction, courts': 

Review of Commissioner's disallowance, bad debt deduction 

Suit to recover tax covered by closing agreement 

K. 

4836 
'4720 

4756 

342 
207 
260 
263 

Kentucky, Federal tax liens, filing of notices 4774 163 

Land contracts transmitted at death, gain or loss 
Leases, public domain, Texas, lessee's income, taxability 

4810 
4702 

120 
90 
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Lessee: 
Assignment, excess royalty consideration as sublease, de- 

Income from leased public domain, Texas I iens, Federal taxes, filing of notices, Kentucky 
Limitation period: 

Assessment of taxes— 
Appeal to Board, extension 
Commencement date where tentative or unverified 

return filed 

Community property returns, 1927 and 1928 
Deficiency, reduction and redetermination by Board 

Collection of taxes— 
Bond furnished with abatement claim after statutory 

period 
Distraint, failure to surrender taxpayer's property 
Guaranty deposit after statutory period 
Petition filed with Board, 6-year period, 1926 Act 
Waiver for assessment, efFect of 

4765 
4702 
4774 

351 
90 

163 

4886 
4714 

4736 

396 
458 
148 
283 

4691 
4797 
4692 
4718 
4705 

152 
239 
242 
247 
244 
249 

4812 284 

Credit or refund— 
Claims— 

Administration expenses 
Commencement date 
Reopening of 
Tax illegally collected 

Collection stayed by abatement claim 
Community property returns, 1927 and 1928 

Suits— 
Recovery of taxes 
Rejected claims, commencement of 2-year period 

Waivers— 
Assessment, efFect on collection 
Execution after expiration of statutory period, validity 

Liquidation, distributions, ordinary dividends distinguished 
Losses: 

Automobile, sale of 
Building demolition 
Corporate payment in settlement of stockholders' dispute 
Rebates 

Louisiana, community property and income, returns 

4844 
4707 
4739 
4728 
4786 

(4714 

4877 
4707 

(4705 

4861 
4847 

4834 
4693 
4849 
4711 
4872 

433 
286 
444 
260 
160 
458 
148 

267 
286 

244 
249 
150 
164 

112 
340 
382 
375 
200 

Manufacturer's excise: 
Component parts, taxability 
"Other automobiles, " classification 
"Parts" or "accessories, " classification 
Social club dues, taxability 

Married women, naturalization and citizenship 

Massachusetts corporation excise tax, accrual date 
Motor vehicle fuel tax. (See Taxes. ) 

N. 

4742 
4738 
4742 
4737 
4816 

/4781 
I4789 

422 
420 
422 
416 
89 

335 
109 

Naturalization, American-born women marrying aliens 
Net losses: 

Affiliated group, allocation, change of status during taxable 
year 

Stock transactions aside froni regular business 

4816 

4828 

4758 

180 
306 
302 
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O. 

Ohio property taxes, accrual date 
Oil and gas, depletion. (See Depletion. ) 
Oleomargarine: 

Definition 
Statistics of production and materia, ls used- 

May, 1930 and 1929 
June, 1930 and 1929 
July, 1930 and 1929 
August, 1930 and 1929 
September, 1930 and 1929 
October, 1930 and 1929 

Ownership certificates, stock dividends held by broker, owners 
unidentified 

4726 

4713 

4699 
4740 
4777 
4801 
4829 
4857 

4785 

106 

450 

452 
453 
454 
455 
456 
457 

P. 
Partnerships: 

Dissolution, distributive shares, computation 
Distributive shares, sales, cash and deferred payments, com- 

putatio* 
Earned income credit. (See Credits. ) 

Termination by death of member, effect of continuing agree- 
m ent 

Premiums, insurance. (See Insurance. ) 
Property taxes. (See Taxes. ) 
Public domain of Texas, lessee's income from 

4723 

4710 

4702 

360 

90 

Radio, association for promotion of industry, exemption 
Railroads, equipment retired, gain or loss basis, depreciation ad- 

justment 
Real estate, loans, bank discount, and commissions, when taxable 
Rebates, losses 

Recapitalization, reduction of par value of stock, cash distribution 
Refunds. (See Credit or refund. ) 
Regulations, amendments. (See Amendments: Regulations. ) 
Reorganization: 

Definition 
Exchanges. (See Exchanges, ) 
Valuation of assets, invested capital 

Reserves: 
Bad debts, 1921 Act, treatment 
Insurance of employer, workmen's compensation, deduction 

Resignation from enrollment. (See Attorneys and agents. ) Returns: 
Community income. (See Community property and in- 

come. ) 
Consolidated— 

Affiliation determination 

Chancre of affiliated status during taxable year 
Credit for foreign taxes 
Election to file, change of basis, Commissioner 's per- 

mission 
Subsidiary's stocl- sale, parent's gain or loss basis 

Inf ormation- 
Broker, stock dividend held pending ownership dis- 

closure 

4840 

4826 
4721 
4711 

4749 

4811 

4867 

4722 
4806 

4850 
4828 

4764 

4821 
4876 

4785 

123 

168 
332 
375 
134 
299 

127 

404 

347 
379 

387 
180 
806 
14'2 

392 
236 

144 
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Returns — Continued. 
Information — Continued. 

I'iling requirements, articles 811, 812, and 817, P. egula- 
~ tions 74, amended i 4859 

Tentative or unveriffed, assessment limitation period 4886 
Russian bonds, bad debt deduction 4813 

S. 

Hales: 
Community interest of husband donated to wife 4759 
Installment— 

Change from accrual basis, income treatment I 4751 
Personal property 4881 

Nonresident aliens, income from l. nited States sources — [4820 ([4820 
Partnership property, cash and deferred payments, corn- I 

putation 4723 
Property acquired prior to March 1, 1913, gain or loss 4792 
Stock— 

Acquired by power of appointment under will, gain or 
' 

loss 4870 
Purchases and sales udth similar stock as collateral 4770 
Received as dividend, taxable gain 4791 
Reorganization exchanges. (See Exchanges. ) 
Subsidiary's, parent's gain or loss basis 4876 

Social club dues. (See Dues. ) 
Special Advisory Committee, organization of I 4715 
Stamp taxes, passage tickets 

l 4799 
State: 

Officers and employees, compensation, 1925 and subsequent 
years, taxability 4835 

Taxes— 
Massachusetts ezcise, accrual date 

~(4789 
Ohio property, accrual date 

Stock: 
Exchanges. (See Exchanges. ) 
Sales. (Sec Sales. ) 

Suits: 
Collection of taxes, bonds supporting abaternent claim, 

limitation 4818 
Courts' jurisdiction. (See Jurisdiction. ) 
Limitation period. (See Limitation period. ) 
Recovery of tazes- 

Assessment made uuder closing agreemant (~4728 
Claim for refund, prerequisite 
Collection stayed by abatement 

i(4786 
Suspensions. (See Attorneys and agents. ) 

143 
396 
345 

326 

192 
208 
354 
360 

362 
297 

131 
92 

294 

459 
447 

137 

335 
109 
335 

155 

257 
260 
407 
156 
396 

Tazable period, years with diff'erent laws, rst return, taz com- 
putation 4727 

Taxes; 
Assessmcnt, limitation period. (See Limitation period. ) 
Collection— 

Distraint, failure to surrender taxpayer's property, linri- 
tation 4(97 

Limitation period. (See Limitation period. ) I 

35942' — 31 — 31 

124 

239 



Taxes — Continued 
Credits. (See Credits. ) 
De6ciencies- 

Commissioner's determination, correctness 
Notice, earlier notice showing no change of liability 
Reduction and redetermination by Board, assessment 

limitation 
Excise. (See Manufacturer's excise. ) 

Massachusetts corporation, accrual date 

Final determination and assessment, closing agreemcni, suit 
to recover tax, court's jurisdiction 

Foreign, credits for. (See Credits. } 
Gasohne. (See Taxes: Motor vehicle fuel. ) 
Motor vehicle fuel— 

California 
F lorida 

Property, Ohio, accrual date 
Redetermination, Commissioner's authority 
Stamp. (See Stamp taxes, ) 
State. (See State, ) 
Suits. (See Suits. ) 
Tobacco, bond, new, when required; Regulations 8 amended 
Wsr-proflts and excess-pro6ts, Government contra, ct can-, 

celed, amount received under subsequent agreement I 

Texas: 
Community property. (Sec Community property. ) 
Public domain, lessee's income from 
State banks, depositors' guaranty fund, deduction of assess- 

n ents 
Tobacco: 

Packages, statutory, contents of, Regulations 8 amended. 
Tax. (See Taxes: Tobacco. ) 

Transferred assets, claims against, transferee's lisbilitv 
Transportation, service rendered to a State, exemption 
Treasury bills, exemption 

4812 
4790 

4736 

4789 

4733 
4690 
4726 
4881 

4766 

4856 

4702 

4745 

4719 

4700 

284 
241 

283 

335 
109 
257 
260 
263 

107 
104 
106 
208 

449 

281 

449 

253 
417 
458 
102 

United States Board of Tax Appeals: 
Decisions of- 

List of scquiescences snd nonscquiescenees 
Withdrawal of Commissioner's acquiescence, limitation 

"Final decision, " meaning of 
Findings of fact 
Petition Sled in accordance with 1926 Act, 6-year period, 

limitation 

4879 
4864 
4864 
4854 

4718 

1 — 88 
290 
290 
171 

24? 

Waiver of statute of limitations. (Sec Limitation period: Wsiv- 
ers. ) 

Washington: 
Cemetery associations, perpetual care fund 
Community property and income, returns 

World Wsr veterans, exemption certi6cstes, procedure 

4?76 
4874 
4800 

370 
202 
460 
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