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June 9, 2010
By Electronic and Regular Mail

The Honorable Claire McCaskill, Chair

The Honorable Orrin G. Hatch, Vice Chair
Senate Impeachment Trial Committes

United States Senate

Russell Senate Office Building, Room B-34A
Washington, D.C. 20002

Re:  The Impeachment Trial of Judge G, Thomas Porteous

Dear Senator McCaskill and Senator Hatch:

I am writing to you as co-lead counsel in the impeachment case of Judge Thomas
Porteous to inform the Senate Impeachment Trial Committee of the completion of 2
conflicts review that requires a substantial change in Judge Porteous’ defense team.

As you are know, counsel for the House Managers has objected to an alleged
conflict of interest refated to Louis Marcotte. As noted in the October 29, 2009 letter
from the House Impeachment Task Force, Mr. Marcotte was represented by co-lead
counsel Richard Westling from 2004 through 2006 in a criminal case, and Mr. Westling
also currently represents Louis and Lori Marcotte and their company, Bail Bonds
Unlimited, Inc., in a separate civil proceeding. When Louis and Lori Marcotte were
called as witnesses during the hearings before the House Impeachment Task Force, Mr.
Westling moved immediately to address any conflict and was not present during his
testimony. However, the House then proceeded to frame Article II of the Articles of
Impeachment against Judge Porteous around the Marcotte matter. The conflict was
raised again by Senate counsel recently in our last meeting.

THEe GeorGE WasitrnGgToN UniversiTy Law ScrooL
2000 H STREET, NW * WasHINGTON, DC 20052 * 202-994-7001 * 202-994-0811
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I was recently asked to join the defense team, in part to review this alleged conflict
of interest raised by House and Senate counsel. 1 completed that review this week and
now believe it is necessary for Mr. Westling to remove himself from representing Judge
Porteous in relation to Article IT and Marcotte-related issues to avoid even the appearance
of a conflict of interest in this case. To that end, I have secured new counsel to work with
me exclusively on Article IT and I will continue to serve as co-lead counsel generally with
Mr. Westling and his team on the representation of Judge Porteous on Articles I, IHl and
IV. Attorneys from the law firm Bryan Cave LLP will be working with me on Article 11
as well as the other articles. Bryan Cave was added to the team this morning after a final
discussion of the ethics review and recommendations.

For the record, I wish to note that Mr. Westling not only asked for this independent
review but has agreed to this step to avoid any ethical concerns in the case. Since we are
both continuing as co-lead counsel, I would ask that any further communications be sent
to both Mr. Westling and myself.

It is my understanding that there is 2 meeting scheduled tomorrow in the Senate. [
would like to discuss this matter further and the need for a continuance to allow the new
team to fully review the facts underlying Article Il and offer informed advice to our
client, Judge Porteous. A continuance is necessary to address current matters on the
schedule, including but not limited to our designation of witnesses. 1 will invite Dan
Schwartz and P.J. Meitl of Bryan Cave to attend the meeting with us.

I appreciate counsel raising this issue with the defense and I apologize for any delay
caused by this change in representation. I look forward to discussing the matter further
with you on at the Thursday meeting.

Respectfully,

Jonathan Turley
Co-Lead Counsel to Judge G. Thomas Porteous

Ce:  Alan 1. Baron, Esq.
Mark Dubester, Esq.
Harold Damelin, Esq.
Special Impeachment Counsel
Washington, D.C. 20515

Tre GEORGE WASHINGTON UNIVERSITY LAw ScHooL
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Congress of the United States
Washington, WL 20515

June 10, 2010

The Honorable Claire McCaskill

Chairman, Senate Rule XI Impeachment Commiitee
United States Senate

Washington, D.C.

The Honorable Orrin Hatch

Vice Chairman, Senate Rule XI Impeachment Committee
United States Senate

Washington, D.C.

Re:  Impeachment of Judge G. Thomas Porteous, Jr. — Preliminary Matters
Dear Senator McCaskill and Senator Hatch:

The purpose of this correspondence is to address the June 9, 2010 letter from Mr. Turley,
in which he raises the possibility of a continuance arising from his entry into this case and the
decision that Mr. Westling can play no part in addressing Article 1l involving Judge Porteous’s
relationship with bail bondsmen Louis Marcotte and his sister Lori Marcotte.

We explicitly raised Mr, Westling’s conflict of interest in a letter we sent to him on
October 29, 2009 — over seven months ago.' That letter put Mr. Westling and Judge Porteous on
notice of the conflict of interest and stressed our concern that Judge Porteous would exploit the
conflict issue for delay. In that letter, we stated:

As we are also sure you are aware, because of your duties
of loyalty to current and prior clients and duties to protect
confidential information, if there were to be a hearing where the
relationship between the Marcottes and Judge Porteous is at issue,
there would be significant conflict of interest issues arising from
your participation. Further, those conflict issues may be implicated
by your participation in the formulation of a factual defense of
Judge Porteous where you are constrained from providing advice
due to your ongoing ethical obligations.”

'See Letter from Reps. Schiff and Goodlatte to Richard W, Westling, Esg., Oct, 29, 2009,
(attached as Attachment 1).

“Id.
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That letter goes on to cite pertinent Bar rules. In an attempt to head off this issue, we stressed to
counsel and Judge Porteous:

We write now to put you and Judge Porteous on notice of
the House's concern and so that you and he can take appropriate
steps promptly to deal with this situation. We are aware that. in the
past. Judge Porteous sought delays in Fifth Circuit proceedings in
order for him to obtain new counsel. No delays in our schedule

will be permitted to accommodate any search for additional or
replacement counsel for Judge Porteous.”

The Marcottes testified on December 10, 2009, before the Impeachment Task Force,
some seven weeks after our letter raising the conflict issue. Mr. Westling and Judge Porteous
addressed that issue by having Mr. Westling absent himself from the Marcotte hearing. It was
further represented that co-counsel, Mr. Remy Starns, would appear in Mr. Westling’s stead, but
he too did not appear. Articles of Impeachment containing Article I relating to Judge Porteous’s
relationship with the Marcottes were filed in the House on January 21, 2010, and the House
voted the Articles on March 11, 2010,

In our letter to you of April 13, 2010, we again explicitly raised the conflict issue. In that
letter we stated:

In a letter dated October 29, 2009, Mr. Schiff and Mr.
Goodlatte alerted Mr. Westling to the potential conflict of interest
in his taking a role in these proceedings on behalf of Judge
Porteous that would require him to take a position or actions
adverse to the Marcottes. It would be appropriate that Judge
Porteous affirmatively waive any objection to Mr. Westling
representing him arising from Mr. Westling's potential conflict so
that no issue emerges at trial that would cause Mr. Westling to
seek to withdraw and thus delay the proceedings.”

Finally, we are informed that on May 18, the conflict issue was raised yet again — this
time in connection with an informal meeting of staff. We are informed that in response to direct
questioning by Senate Legal Counsel Morgan Frankel, Mr. Westling provided assurances that
there would be no delays arising from this conflict of interest issue. Mr. Turley was present at

*Id. (emphasis added).

‘See Letter from Reps. Schiff and Goodlatte to Sens. McCaskill and Hatch, Apr. 13,
2001, at 5, fn. 5 (attached as Attachment 2).
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that meeting, and we understand that he did not contradict Mr. Westling’s assurances.

In short, notwithstanding our having raised the conflict issue at the earliest occasion, it
was apparently not until June 9 of this year — over seven months after we first raised the issue -
that Judge Porteous’s defense team determined that Mr. Westling could have no role in matters
involving the Marcottes and that a continuance was necessary. No reason was provided for the
failure to address this issue over the many months since it was first raised by the House, Despite
being on notice that such a claim would be viewed as little more than a cynical attempt to game
the system, counsel has nonetheless pursued precisely that very strategy of delay. In light of the
record in this case, and the inexcusable delay of Judge Porteous to address the conflict issue until
now, Judge Porteous’s request for a continuance should be summarily denied.’

Sincerely,

Bt Ll it

Adam Schiff, Mana Bob Go\c'lﬁlalte, Manager

Attachments

ce: Richard W. Westling, Esq.
Jonathan Turley, Esq.

Morgan Frankel
Senate Legal Counsel

‘Moreover, the Marcotte allegations are very straight-forward. They are described in
detail in the Report; they are primarily supported by witness testimony; and the defense has the
transcripts of their Task Force depositions, their House Impeachment Task Force testimony, and
the FBI “302s” of both Marcottes as they relate to Judge Porteous.

a3:
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October 29, 2009

Richard Westling, Esq.
Ober Kaler Grimes & Shriver

1401 H Street, N.W., Suite 500
Washington, D.C. 20005

Re: Impeachment Inquiry of Judge G. Thomas Porteous, Jr.
Dear Mr. Westling:

It has come to the attention of the Impeachment Task Foree that you may currently
represent Louis M. Marcotte, I1I, and Lori M. Marcotte in connection with civil litigation arising
out of their operation of Bail Bonds Unlimited, Inc. (Bartholomew v. Bail Bonds Unlimited. Inc.
et al, Case No. 2:05-cv-04165-ILRL-JCW (E.D. La.), and that you previously represented Louis
M. Marcotte, 111, in his criminal case (U.S. v, Marcotte, Crim. No. 04-061 (E.D. La.)).

As you know, Judge Porteous’s relationship with Louis Marcotte and Lori Marcotte may
be at issue in the pending Impeachment Inquiry being conducted by the Task Force for the House
of Representatives, Committee on the Judiciary, and either or both may be called as witnesses at
a hearing adverse to Judge Porteous.

As we are also sure you are aware, because of your duties of loyalty to current and prior
clients and duties to protect confidential information, if there were to be a hearing where the
relationship between the Marcottes and Judge Porteous is at issue, there would be significant
conflict of interest issues arising from your participation. Further, those conflict issues may be
implicated by your participation in the formulation of a factual defense of Judge Porteous where
you are constrained from providing advice due to your ongoing ethical obligations.

As you know, the ethical bar rules in the District of Columbia, Maryland and Louisiana
require informed consent by all clients in order to permit waivers of conflicts, and two of these
jurisdictions require that such informed consent be in a signed writing. See, e.g., District of
Columbia Rules of Professional Conduct, Rule 1.7(c); Louisiana Rules of Professional Conduct,
Rule 1.7(b)(4) (requires writing); Maryland Lawyer’s Rules of Professional Conduct, Rule
1.7(b)}(4) (requires writing). We request that you promptly provide the Task Force with signed
consent forms from all three of these clients. Until the Task Force and Committee are fully
apprised, we will not be in a position to make a determination of the appropriate treatment of this
situation in the event that the Marcottes are called as witnesses adverse to Judge Porteous.
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Mr. Westling
October 29, 2009
Page 2

We write now to put you and Judge Porteous on notice of the House’s concern and so
that you and he can take appropriate steps promptly to deal with this situation. We are aware
that, in the past, Judge Porteous sought delays in Fifth Circuit proceedings in order for him to
obtain new counsel. No delays in our schedule will be permitted to accommodate any search for
additional or replacement counsel for Judge Porteous. If a hearing is scheduled at which the
Marcottes are to testify, the Task Force will not postpone it in order for Judge Porteous to obtain
new or different counsel.

We look forward to your providing the Task Force with the information we seek and your
response to our concerns at your earliest opportunity so that the Task Force and the Committee
can determine how we will proceed in light of this situation.

Please respond to Alan I. Baron, Esq., Seyfarth Shaw, 975 F. Street, N.W., Washington,
D.C., 20004 (202-828-3589).

Sincerely,

Adam Schiff Bob Goodlatte
Chairman Ranking Member
Impeachment Task Force Impeachment Task Force
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Congress of the nited States
#ashington, BL 20515

April 13,2010

The Honorable Claire McCaskill

Chairman, Senate Rule XI Impeachment Committee
United States Senate

Washington, D.C.

The Honorable Orrin Hatch

Vice Chairman, Senate Rule XI Impeachment Committee
United States Senate

‘Washington, D.C.

Re:  Impeachment of Judge G. Thomas Porteous, Jr. — Preliminary Matters
Dear Senator McCaskill and Senator Hatch:

The purpose of this letter is to address the questions set forth in the March 31, 2010 email
from Senate Legal Counsel Frankel relating to certain preliminary procedural issues in
connection with the impeachment trial of Judge Porteous.

Pretrial Motions. The House may raise pre-trial motions regarding the following matters:

B Motion to admit as substantive evidence specific prior sworn testimony at the
Fifth Circuit Special Investigative Committee Hearing [the Fifth Circuit Hearing]
and at the House Impeachment Task Force Hearings where Judge Porteous or his
counsel has either cross-examined the witness or has been provided the
opportunity to do so;

. Motion to admit as substantive evidence the sworn testimony and other statements
of Judge Porteous at the Fifth Circuit Hearing;

. Motion to admit certain documents into evidence, the authenticity and relevance
of which are not in dispute. These would include, for example, court records (the
curatorships, the Liljcherg proceedings, and the bankruptey proceedings) or other
similar documents. Tt is possible that this motion will be unnecessary, or will be
limited in scope, depending on whether a stipulation can be reached with Judge
Porteous’s counsel on this topic;

. Motion to permit or admit expert testimony; and



567

. Motion relating to stipulations, if appropriate.
Stipulations as to the authenticity of documents. The House believes that the authenticity

of the documents that are relevant to the impeachment trial is beyond real dispute. These
documents generally consist of court records, transcripts, financial records, public records and
certain business records. The House has already identified those documents which are likely to
be used in the Senate trial (using the same exhibit numbers from the Report that accompanied the
Impeachment Resolution), and has provided counsel for Judge Porteous a disc containing the
documents and an exhibit list. By separate letter dated April 9, 2010, the House has requested
that Judge Porteous stipulate to the authenticity of the documents on the exhibit list.

Stipulations as to facts. The House believes that a significant portion of the facts that are
alleged in the Articles are uncontested or have been established beyond legitimate dispute. As an
cxample, Judge Porteous has admitted to pertinent facts surrounding his relationship with
attorneys Jacob Amato and Robert Creely — including his financial relationship with them prior
to becoming a Federal judge, his handling of the Liljeberg case, his solicitation and acceptance of
cash from Amato when the case was pending, and his acceptance of other things of value from
Amato and Creely while the case was pending. Similarly, the essential facts surrounding Judge
Porteous's handling of his personal bankruptcy are not in dispute. The House is in the process of
preparing a number of proposed factual stipulations, and will soon be providing them to Judge
Porteous’s counsel for review.

Nonetheless, to expedite the stipulation process, the House suggests that at the time the
Committee sets a motions schedule in this case, it direct each party to consider stipulations
proposed by the other party. The House further suggests that “any proposed stipulation of fact
[or as to authenticity] . . . be accepted as true unless the opposing party file[s] an objection which
include[s] a proffer as to why the proposed stipulation of fact [or authenticity] should not be
accepted as true.” The House urges that the Committee direct that this process be completed as
of the date that responses to motions are due to be filed.

Evidence from prior proceedings. It is the position of the House that all the testimonial or

documentary evidence that was admitted into evidence in the Fifth Circuit proceeding is
admissible in the Senate trial. (As noted, the House may file a motion seeking to admit particular
evidence in advance of the Senate trial.) At this point in time the House does not anticipate
seeking to admit testimony or witness statements that have not been subject to cross-
examination. The House cannot rule out the possibility that circumstances may arise where it
would seek to have the Commitlee consider sworn prior recorded testimony or other statements
of witnesses whose credibility had not been questioned or whose statements relate to facts not in

"“Report of the Impeachment Trial Committee on the Articles Against Judge Alcee L.
Hastings,” S. Rept. No. 101-156, 101" Cong., 1st Sess. 169 (1989).

2.
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substantial dispute.’

Witnesses. The House may call the following witnesses. The nature of the testimony of

the respective witnesses is generally described in the Report that accompanied the Articles of
Impeachment. Depending on the nature of the cross-examination or the defense case generally, it
is likely that it will not be necessary to call all of them, and, of course, it may be necessary to call
other witnesses to address factual contentions that may be raised by the defendant. Those who
sought immunity in connection with the House investigation are indicated.

QL o

14.
15.
16.
17.

18.
19.

Article 1

Robert Creely [Immunity]
Jacob Amato [Immunity]
Leonard Levenson [Immunity]
Donald Gardner

Joseph Mole

Rhonda Danos [Immunity]

Article 2

Louis Marcotte

Lori Marcotte

Ronald Bodenheimer

Bruce Netterville [Immunity]
Mike Reynolds

Jeffrey Duhon

Aubrey Wallace

Article 3
Claude Lightfoot
FBI Special Agent DeWayne Homner
FBI Financial Analyst Gerald Fink
Richard Greendyke
Article 4

Former FB] Agent Cheyanne Tackett
Former FBI Agent Robert Hamill

*See, e.g., “Report of the Impeachment Trial Committee on the Articles Against Judge

Alcee L. Hastings,” S. Rept. No. 101-156, 101* Cong., 1st Sess. 170 (1989).

3
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Length of the case-in-chief. The House believes it can put on its case-in-chief in 30
hours of direct testimony.

Other. On March 23, 2010, the House provided to Judge Porteous all the exhibits cited in
the House Report, as well as other materials marked as exhibits and an accompanying Exhibit
List. (In that the Report refers to matlers such as procedural and litigation background that are
not going to be part of the trial in this case, the Exhibit List contains numerous documents which
will not constitute evidence at trial.) The House also made available other documents and
records for inspection. Judge Porteuos’s attomeys have already made an initial review of these
other documents. (A copy of the letter and Exhibit List is attached.)

A review of the Exhibit List provided to Mr. Westling reveals that there are virtually no
materials with which Judge Porteous is unfamiliar. A significant portion of the documents on the
Exhibit List were provided to Judge Porteous in connection with the Fifth Circuit Hearing or
consist of testimony taken at that Hearing.* Other significant sets of records include: 1) various
documents describing the procedural background in this case; 2) court documents with which
Judge Porteous is personally familiar, such as the records from the Liljeberg case, over which
Judgf Porteous presided; and 3) documents consisting of the grand jury-related litigation in this
case.

Though the Committee on the Judiciary’s Impeachment Task Force developed additional
corroboration for certain of the allegations — such as by obtaining the curatorship orders issued by
Judge Porteous to Robert Creely, obtaining records of bails set by Judge Porteous that benefitted
the Marcottes, obtaining the orders by which Judge Porteous set aside convictions, or engaging in
further analysis of Judge Porteous’s financial records related to his bankruptcy — a review of the
Articles demonstrates they set forth virtually no substantive allegation of which Judge Porteous
and his attorney were not personally aware:

*These include a substantial portion of Exhibits 11-49, relating to Amato, Creely,
Gardner, Levenson and Danos; Exhibits 100-114, consisting of Judge Portoues’s financial
disclosure reports; Exhibits 120-124, consisting of the Lightfoot grand jury testimony; exhibits
124-149, consisting of various bankruptcy records; and Exhibits 301-343, consisting of casino
records and a few other miscellaneous bankruptcy-related records.

*Exhibits 1-10 are background documents related to the procedural history of this case;
Exhibits 50-68 are Liljeberg court records; Exhibits 400-436 are the litigation documents related
to Judge Porteous’s efforts to keep relevant materials from the House and Senate. In addition,
Exhibits 150 through 200 generally consist of records related to Judge Porteous’s seeking and
acceptance of trips and gifts from various parties that are not charged in the Articles but are
contained in the Report. Exhibits 200 through 300 are Depositions exhibits. Some of these are
photographs (and some of the photographs include Judge Porteous), but many are duplicates of
documents that were marked and listed in other places on the Exhibits List and include numerous
exhibits related to matters not charged in the Articles.

4
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Article [. Judge Porteous has been aware of the details and substance of the Liljeberg
allegations since in or about late 2003. Judge Porteous was provided with the documents,
including grand jury testimony, related to his relationships with the Robert Creely and Jacob
Amato and his handling of the Liljeberg case in connection with the October 2007 Fifth Circuit
Hearing. At that Hearing, he cross-examined Creely, Amato, and Joseph Mole ~ the critical fact
witnesses. Judge Porteous was also present at the Task Force Hearing at which those three men
testified and were cross-examined by his counsel.

Article 1. Judge Porteous has been familiar with the Marcotte allegations since at least
2003. Indeed, in early 2004, Judge Porteous’s criminal defense attorney at the time engaged in
affirmative defensive efforts on Judge Porteous’s behalf to keep him from being charged in the
Marcotte corruption scheme. These efforts included obtaining from Louis Marcotte an affidavit
that attempted to exculpate Judge Porteous from allegations that he (Judge Porteous) received
cash in exchange for his taking official acts in lowering bonds. In addition, Judge Porteous’s
present counsel, Mr. Westling, is personally and intimately familiar with the Marcotte allegations
— having represented Louis Marcotte in connection with his guilty plea in March 2004 and, in
fact, having been present representing Louis Marcotte during Louis Marcotte's debriefing
interviews with the FBI in 2004.° The allegations in Article Il track the substance and detail of
those interviews and Louis Marcotte’s and Lori Marcotte’s Task Force testimony, at which Judge
Porteous was in attendance.

Article I1I. Judge Porteous has been aware of the details and substance of the bankruptcy
allegations since at least 2004, when his bankruptcy attorney, Claude Lightfoot, was subpoenaed
to the grand jury in connection with the Department of Justice criminal investigation. Judge
Porteous was provided complete discovery on this topic at the Fifth Circuit Hearing, including
Lightfoot’s prior grand jury testimony and his files, He examined Lightfoot and other witnesses
at the Fifth Circuit Hearing, and Mr. Westling was provided the opportunity to examine
Lightfoot at the Task Force Hearing,

Article IV. As noted above, Judge Porteous is well aware of the allegations and evidence
related to his relationships both with attorneys Robert Creely and Jacob Amato and with Louis
Marcotte — information that Judge Porteous is alleged to have concealed in connection with his
1994 background check. Furthermore, the evidentiary materials memorializing his statements
consist of but a handful of documents, some of which were disclosed at the House Task Force
hearings in November of 2009.

5In a letter dated October 29, 2009, Mr. Schiff and Mr. Goodlatte alerted Mr. Westling to
the potential conflict of interest in his taking a role in these proceedings on behaif of Judge
Porteous that would require him to take a position or actions adverse to the Marcottes. It would
be appropriate that Judge Porteous affirmatively waive any objection to Mr. Westling
representing him arising from Mr. Westling’s potential conflict so that no issue emerges at trial
that would cause Mr. Westling to seek to withdraw and thus delay the proceedings.

-5.
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We look forward to working with the Committee to expedite the proceedings in this case.

Sincerely,
Adam Schiff i Bob Goodlatte
House Impeachment Manager House Impeachment Manager

Morgan Frankel
Senate Legal Counsel

Attachments

6-
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CLARE MCCASKEL, MISSOURL CHATRBAN
ORI G, HATCH, UTAH, VICE CHARMAN

Ynited States Senate

SENATE IMPEACHMENT
TRIAL COMMITTEE

WASHINGTON, DC 20510 /326

June 10, 2010

VIA EMAIL

Alan L. Baron, Esq.

Special Impeachment Counsel
U.S. House of Representatives
Washington, D.C. 20515

VIA E-MAIL

Richard W. Westling, Esq.
Ober Kaler Grimes & Shriver
1401 H Street, N.W,, Suite 500
Washington, D.C. 20005

VIA E-MAIL

Jonathan Turley, Esq.

George Washington University Law School
2000 H Street, N.W.

Washington, D.C. 20052

Dear Counsel:

1 write to memorialize the matters covered in today’s meeting of all counsel.

On behalf of the House, Mr. Baron indicated that he did not anticipate any problems
complying with the Committees Disposition of Discovery Issues. It is his belief that the House
is well on its way to compliance and that full compliance (subject to the discovery of additional
documents, etc.) is expected within a few days. Mr. Baron indicated that the House had not yet
received any discovery documents from counsel for Judge Porteous. Mr. Westling stated that he
did not believe that there was much to tumn over but that Judge Porteous’s team is working on
producing responsive documents, The Committee intends to issue an Order specifying a date
when discovery must be completed.

Counsel was reminded that the Committee’s Scheduling Order of May 26, 2010 remains
the operative Order. Per that Order, all remaining pre-trial motions must be filed by 5:00 p.m.,
June 15, 2010. The Scheduling Order requires that applications for modification of the
Scheduling Order be filed two (2) business days prior to the applicable due date. Thus, any
application to modify the Scheduling Order as it relates to the June 15, 2010 motions deadline
must be filed by 5:00 p.m., Friday, June 11, 2010. Moreover, counsel was advised that if an
application for modification is filed, any opposition must be filed by noon on Monday, June 14,
2010.
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After a lengthy discussion where both parties, the Committee staff and Senate Legal
Counsel expressed concerns regarding the conflict of interest stemming from Mr. Westling's
representation of Judge Porteous in this matter and his concurrent representation of Louis and
Lori Marcotte and their company, Bail Bonds Unlimited, Inc.,, in a separate civil matter, the
Committee requests that counsel for Judge Porteous provide a detailed analysis of Mr.
Westling’s representation conflict, how the conflict is being screened, and how the screening
permits him to continue representation of both clients under the applicable rules of professional
conduct. This is to be filed by noon on Monday, June 14, 2010.

We also discussed the logistics of the Committee issuing subpoenas and requesting
immunity orders. The filings made by the parties to date are preliminary and are subject to
supplementation; however, if either party seeks assistance in securing the presence of a witness
or abtaining immunity for a witness, the Committee requires additional information and adequate
notice. Counsel was informed that under the Scheduling Order, the Committee must vote on all
immunity requests at the July 1, 2010 hearing in order to allow time for review by the Attorney
General and consideration by the court. Therefore, all immunity requests must be filed by 5:00
p.m., June 30, 2010. Additionally, all subpoenas must be issued with sufficient time for service
on the witnesses, Thus, all subpoena requests must be filed by 5:00 p.m,, July 13, 2010. Each
subpoena request must be accompanied by a proffer sufficient to apprise the Committee of the
scope of that witness’s testimony and must include contact information for each witness, |
cannot stress enough that any subpoena and immunity requests should be made as expeditiously
as possible.

Counsel was also notified that the Committee staff will be recommending that the
Committee issue an additional Order adding the following deadlines to the existing Scheduling
Order:

June 18, 2010 - Stipulation Requests
June 25, 2010 - Responses to Stipulation Reguests
July 2, 2010 - Replies to Responses to Stipulation Requests

1 appreciate the cooperation exhibited by counsel regarding these matters.

LI B

Sincerel

DERRON R. PARKS
Siaff Director
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June 13,2010

By Electronic Mail and Courier Delivery

The Honorable Claire McCaskill, Chair

The Honorable Orrin G. Hatch, Vice Chair
Senate Impeachment Trial Committee
United States Senate

Russell Senate Office Building, Room B-34A
Washington, D.C. 20002

Re: Thelm al of J . Th Po
Dear Senator McCaskill and Senator Hatch:

In the June 10, 2010 meeting with Senate and House counsel, I was asked to
address concemns raised by Senate Counsel whether it was sufficient under governing
legal ethics rules to wall off Mr. Richard Westling and the Ober/Kaler firm from defense
of Judge Porteous regarding Impeachment Articles Il and IV. I was asked to supply our
rationale for recommending that Mr. Westling remove himself and Ober/Kaler from
matters related to Louis and Lori Marcotie as opposed to a complete withdrawal from the
case. [ outline roughly below my analysis of the conflict and the basis for the proposed
use of a firewall.

Factual Background

The conflict arises from Mr. Westling’s prior (and continuing) representation of
Louis and Lori Marcotte. As we understand it, Mr. Westling was first contacted around
June 2002 concerning a federal grand jury investigation of the Marcottes and their
corporation, Bail Bonds Unlimited, Inc. (“BBU™) in New Orleans, Louisiana. In early
2004, he began representing Louis Marcotte individually in an effort to resolve the on-
going criminal investigation by negotiating a plea agreement with the government. A
plea agreement was reached and Louis Marcotte pleaded guilty on March 18, 2004. As
part of that plea agreement, Louis Marcotte agreed to cooperate with the government,
which continued until 2006. As part of this cooperation, Mr. Westling participated in
various meetings with the government, including but not limited to a meeting with the
Justice Department’s Public Integrity Section which was investigating Judge Porteous.
On September 18, 2006, Louis Marcotte was sentenced in the case United States v. Louis
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M. Marcotte, III, Criminal No. 04- 061 (E.D. La.) to serve 37 months in prison.

In addition to the criminal matter, in 2005, Mr. Westling also assumed
representation in another case involving the Marcottes. In September 2005, Louis
Marcotte, Lori Marcotte, and their corporations were sued by a competing bail bondsman
for alleged violations of the Civil Rights Act, the Sherman Antitrust Act, and RICO ina
civil matter entitled Bartholomew v. Bail Bonds Unlimited, Inc., No. 2:05-cv-04165-
ILRL (E.D. La.). Mr. Westling continues to represent the Marcottes and their entities in
this civil action. The allegations of the complaint were based upon the same underlying
facts which formed the basis for Marcotte’s guilty plea. We understand that the civil
case, however, does not involve any allegations directly related to Judge Porteous.

In September 2008, Mr. Westling agreed to represent Judge Porteous in the House
Impeachment Task Force Inquiry and has continued to represent him to this day.

The conflict posed by Mr. Westling's representation of the Marcottes and Judge
Porteous was raised during the House proceedings. On October 29, 2009, the House
Impeachment Task Force raised the matter with Mr. Westling in a letter, stating:

As you know, Judge Porteous’ relationship with Louis Marcotte and
Lori Marcotte may be at issue in the pending Impeachment Inquiry
being conducted by the Task Force for the House of Representatives,
Committee on the Judiciary, and either or both may be called as
witnesses at a hearing adverse to Judge Porteous.

As you are also aware, because of your duties of loyalty to current and
prior clients and your duties to protect confidential information, if
there were to be a hearing where the relationship between the
Marcottes and Judge Porteous is at issue, there would be significant
conflict of interest issues arising from your participation. Further,
those conflict issues may be implicated by your participation in the
formulation of a factual defense of Judge Porteous where you are
constrained from providing advice due to your ongoing ethical
obligations.

Thereafter, Mr. Westling wrote to Louis and Lori Marcotte explaining the possible
conflict issues and seeking the waiver of any possible conflict. They declined to consent
to such a waiver. Mr. Westling also sought to have another lawyer, Rémy Voisin Starns,
appear in the House proceedings when Louis Marcotte was called as a witness. When
Mr. Starns was not able to be present, Mr, Westling elected to avoid any immediate
conflict by leaving the proceedings. Judge Porteous continued without an attorney during
that testimony.

The House later approved Article 11 that specifically referenced the matters related
to the Marcottes:
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G. Thomas Porteous, Jr., engaged in a longstanding pattern of corrupt
conduct that demonstrates his unfitness to serve as a United States
District Court Judge. That conduct included the following: Beginning
in or about the late 1980s while he was a State court judge in the 24th
Judicial District Court in the State of Louisiana, and continuing while
he was a Federal Judge in the United States District Court for the
Eastern District of Louisiana, Judge Porteous engaged in a corrupt
relationship with bail bondsman Louis M. Marcotte, III, and his sister
Lori Marcotte. As part of this corrupt relationship, Judge Porteous
solicited and accepted numerous things of value, including meals,
trips, home repairs, and car repairs, for his personal use and benefit,
while at the same time taking official actions that benefitted the
Marcottes. These official actions by Judge Porteous included, while on
the State bench, setting, reducing, and splitting bonds as requested by
the Marcottes, and improperly setting aside or expunging felony
convictions for two Marcotte employees (in one case after Judge
Porteous had been confirmed by the Senate but before being sworn in
as a Federal judge). In addition, both while on the State bench and on
the Federal bench, Judge Porteous used the power and prestige of his
office to assist the Marcottes in forming relationships with State
judicial officers and individuals important to the Marcottes” business.
As Judge Porteous well knew and understood, Louis Marcotte also
made false statements to the Federal Bureau of Investigation in an
effort to assist Judge Porteous in being appointed to the Federal bench.

Accordingly, Judge G. Thomas Porteous, Jr., has engaged in conduct
so utterly lacking in honesty and integrity that he is guilty of high
crimes and misdemeanors, is unfit to hold the office of Federal judge,
and should be removed from office

The House also approved Article IV, which again references the Marcotte matter.
Article IV reads in pertinent part:

. .. However, in truth and in fact, as Judge Porteous then well knew,
each of these answers was materially false because Judge Porteous had
engaged in a corrupt relationship with the law firm Amato & Creely,
whereby Judge Porteous appointed Creely as a "curator’ in hundreds of
cases and thereafter requested and accepted from Amato & Creely a
portion of the curatorship fees which had been paid to the firm and
also had engaged in a corrupt relationship with Louis and Lori
Marcotte, whereby Judge Porteous solicited and accepted numerous
things of value, including meals, trips, home repairs, and car repairs,
for his personal use and benefit, while at the same time taking official
actions that benefitted the Marcottes. As Judge Porteous well knew
and understood, Louis Marcotte also made false statements to the
Federal Bureau of Investigation in an effort to assist Judge Porteous in
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being appointed to the Federal bench. Judge Porteous’s failure to
disclose these corrupt relationships deprived the United States Senate
and the public of information that would have had a material impact on
his confirmation.

After the impeachment of Judge Porteous on March 11, 2010, the United States
Senate took up the matter on March 17, 2010. The conflict pertaining to Mr. Westling’s
representation of the Marcottes was raised by House and Senate Counsel and placed on
the agenda for a meeting of all counsel on May 18, 2010. Around this time, Judge
Porteous, through Mr. Westling, asked me to join the defense team in part to review this
alleged conflict of interest as well as to serve as trial counsel. Having just entered the
case, | agreed to attend the May 18" meeting where the conflict was raised by opposing
counsel. At that time, Mr. Westling informed the Senate and House counsel that I was
asked to examine the conflict. At that meeting, Mr. Westling explained his prior dealings
with the Marcottes and stated that, at most, he believed the conflict rules would require
him to avoid direct or cross examination of the Marcottes. He also stressed that, when he
took the case, he did not have reason to believe that the Marcottes would play a role in
the impeachment proceedings. He explained he had reached that conclusion by
specifically reviewing the record of the proceedings before the Special Investigatory
Committee of the Fifth Circuit Judicial Council and the Report of the Fifth Circuit
Judicial Council to the House of Representatives. Once the conflict was raised in the
House, he declined to be present during the Marcotte testimony and later asked me to
provide an independent review of the ethics issue. He explained that he was working on
the case on a pro bono basis and was always open about his representation of the
Marcottes.

Neither House nor Senate Counsel has demanded specific action or withdrawal.
Indeed, House Counsel indicated that they were not pressing the matter and expressed
satisfaction with Mr. Westling continuing to participate in the case. Following the
meeting, I started a review of the requirements under the District of Columbia (D.C.) Bar
rules. I did not review the matter under Louisiana Bar rules.

Governin ict of In Rul

The D.C. Bar rules address possible conflicts of interest presented by multiple past
or present clients in Rule 1.7.2 The rule in its entirety states:

! At the most recent meeting with House and Senate Counsel, Mr, Westling further
disclosed that Louisiana lawyers Sam Dalton and Rémy Voisin Starns — also advising
Judge Porteous — have potential representational conflicts with parties or witnesses in this
case. It was suggested at the meeting that they withdraw as counsel in light of those
possible conflicts and that matter has been raised with them. Their role, however, has
been to advise Judge Porteous, and they will have no role in the trial.

$ This rule is, in my view, the relevant provision because of the ongoing
representation by Mr. Westling of the Marcottes. See, e.g., IBM Corp. v. Levin. 579 F.2d
271, 281 (3d Cir. 1978). However, Rule 1.9 also addresses conflicts and specifically

4
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Rule 1.7—Conflict of Interest: General Rule

(a) A lawyer shall not advance two or more adverse positions in the
same matter.

(b) Except as permitted by paragraph (c) below, a lawyer shall not
represent a client with respect to a matter ift

(1) That matter involves a specific party or parties and a position
to be taken by that client in that matter is adverse to a position taken or
to be taken by another client in the same matter even though that client
is unrepresented or represented by a different lawyer;

(2) Such representation will be or is likely to be adversely affected
by representation of another client;

(3) Representation of another client will be or is likely to be
adversely affected by such representation;

(4) The lawyer’s professional judgment on behalf of the client will
be or reasonably may be adversely affected by the lawyer’s
responsibilities to or interests in a third party or the lawyer’s own
financial, business, property, or personal interests.

(c) A lawyer may represent a client with respect to a matter in the
circumstances described in paragraph (b) above if

(1) Each potentially affected client provides informed consent to
such representation after full disclosure of the existence and nature of
the possible conflict and the possible adverse consequences of such
representation; and

(2) The lawyer reasonably believes that the lawyer will be able to
provide competent and diligent representation to each affected client.

(d) If a conflict not reasonably foreseeable at the outset of
representation arises under paragraph (b)(1) after the representation
commences, and is not waived under paragraph (c), a lawyer need not
withdraw from any representation unless the conflict also arises under
paragraphs (b)(2), (b)(3), or (b)(4).

My analysis of the conflict raised in this case begins with the view that there is

indeed a conflict of interest in Mr. Westling’s prior (and continuing) representation of the
Marcottes. As with a prior conflict of interest of the House Counsel,’ a continuance has

states “A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person’s interests are materially adverse to the interests of the former client unless the
former client gives informed consent.”

3 This would not be the first delay based on a conflict of interest for one of the
primary attorneys involved in this matter. The impeachment proceedings in the House
were delayed three months after it was determined that Mr. Baron, who was hired to

5



579

been requested in this case. The issue, in my view, is not whether there is a conflict but
whether the conflict can be cured in a way that allows Mr. Westling to contribute to
Judge Porteous’ defense, as Judge Porteous clearly desires. I concluded that the conflict
could not be cured simply by having Mr. Westling refrain from participating in direct or
cross examination of the Marcottes. This left the options of either Mr, Westling’s
complete withdrawal from the case, thus depriving Judge Porteous of Mr. Westling’s
substantial preparation and experience in the case so far, or the use of a firewall to bar
Mr. Westling from working on Marcotte-related matters. While compelling arguments
could be made for either option, I was mindful of the desire of both the Senate and Judge
Porteous for a final resolution of this matter without unnecessary delay as well the
concern over Judge Porteous’s loss of the effective assistance of counsel. In fact, the
Senate Impeachment Trial Committee’s insistence on maintaining its schedule and trying
the impeachment case in the next several months was a significant factor in my analysis.
Therefore, 1 recommended a firewall, or partial withdrawal, that would allow Mr.
Westling to continue to work on the case as co-lead counsel while protecting the
Marcottes by having only new counsel work on Marcotte-related matters.

A.  Isthis a Rule 1.7 (a) Conflict?

The first issue raised under D.C. rules is whether this is a Rule 1.7(a) conflict.* To

oversee the probe for the House, was subject to House conflict of interest rules that
threatened to cut into his law firm’s lobbying business. Brice Alpert, Conflict of Interest
Delayed Porteous Impeachment Probe, Times-Picayune, April 27, 2009. It was reported
that Mr. Baron’s firm, Holland and Knight, realizing the potential losses to its lobbying
business as a result of his involvement in the case, told Baron in January that he should
drop the Judiciary Committee work or join another law firm. J/d. Mr. Baron decided to
leave the firm and keep the case. Jd. It was also reported that and additional cause of the
delay was that three lawyers from Holland & Knight, who helped Baron with the
investigation last fall, decided to remain at the firm. Id. As a result, Mr. Baron sought
time for new associates assigned to the case to get up to speed with the facts underlying
the matter.

. The D.C. Bar sought to emphasize the absolute prohibition in Rule 1.7(a) to make
clear that withdrawal is mandatory. In Griva v. Davison, 637 A.2d 830 (D.C. 1994), the
Court quoted the following language from the legislative history to the D.C. rule:

The absolute prohibition provided in subparagraph (a) [of the D.C. Bar
Commitiee’s recommended Rule 1.7] is a codification of the absolute
prohibition held to exist in case law decided under the “appearance of
impropriety” test. See, e.g., Westinghouse v. Kerr-McGee, 580 F.2d
1311 (7th Cir. 1978); Cinema 5 Ltd. v. Cinerama, Inc., 528 F.2d 1384
(2d Cir. 1976). The standard stated in the Committee’s proposal is,
however, far preferable to the “appearance of impropriety” test
because [the Committee’s proposal] is stated in clear and objective
terms. It is also preferable to the ABA draft because the ABA rule
does not make clear in so many words that there are some types of
representation that are, in fact, absolutely forbidden.
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the extent that it is viewed as falling under this provision, total withdrawal would appear
necessary for both Mr. Westling and his firm. See Griva v. Davison, No. 92-CV-992
(D.C. Ct. App. Feb. 10, 1994) (“Rule 1.7(a) mandates an absolute prohibition of dual or
multiple representation when the lawyer would represent clients with ‘adverse’
‘position[s]’ in the ‘same matter.’ Client consent cannot cure such a conflict.”).

The rule states that “[a] lawyer shall not advance two or more adverse positions in
the same matter.” In my view, the interests of the Marcottes are presumptively adverse to
those of Judge Porteous. The factual assertions made by the Marcottes are the basis for
Article II and part of Article IV. However, Mr. Westling can claim that this conflict falls
outside of Rule 1.7(a), including the argument that much of this analysis is speculative as
to the ultimate positions that would be taken in the case vis-a-vis the Marcottes.®

The D.C. Bar has stressed that although Rule 1.7(a) is “absolute,” its “reach . . . is
relatively narrow.” D.C. Bar Legal Ethics Comm., Op. 217 (1991). The provision “relates
only to actual conflicts of position, not to mere formalities . . . [A] lawyer is not
absolutely forbidden to provide joint or simultaneous representation if the clients’
positions are only nominally but not actually adverse.” D.C. Rules of Professional
Conduct 1.7(a), emt. 6; see also lacangelo v. Georgetown University, 2010 U.S. Dist.
LEXIS 44721 (May 7, 2010).

The first question related to 1.7(a) is whether the Impeachment of Judge Porteous
is “the same matter” as Mr. Westling’s representation of the Marcottes. Often such
conflicts arise in the same case where it is clearly “the same [legal] matter.” However,
the language could be construed apply more broadly to the same factual matter. The
comments to Rule 1.7(a) state that “Rule 1.7(a) sets out the limited circumstances in
which representation of conflicting interests is absolutely prohibited even with the
informed consent of all involved clients.” According to the D.C. Bar’s Legal Ethics
Committee, Rule 1.7(a) applies only to situations where a lawyer actually asserts two
incompatible arguments on behalf of two different clients on the same issue in the same
proceeding:

Rule 1.7(a) precludes a firm that takes a position on behalf of Client A

Thus, this court’s Rule 1.7 (a) mandates an absolute prohibition of

dual or multiple representation when the lawyer would represent

clients with “adverse™ “position[s]” in the “same matter.” . . . Client

consent cannot cure such a conflict.”
; One must be mindful, however, that actual harm is not viewed as the test. As
noted by the Michigan Bar, “[t]o establish an ethical violation under Rule 1.7(z), one
does not have to prove prejudicial impact, negative result, or an exchange of confidential
information. The only prerequisites for the establishment of an ethical violation are those
clearly set forth in the rule itself. . . . The ‘directly adverse’ language does not imply that
a bad result must occur before representation is impermissible, It is the interests of the
clients with which the rule is concerned, not the result obtained.” Michigan Committee
on Ethics in Opinion RI-218.
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from representing Client B in the same proceeding only if Client B
actually takes or will take an adverse position on the issue. If the
benefits of joint representation are sufficiently great or the likelihood
of prevailing on a position that would increase its individual recovery
is sufficiently small, each of the clients might after “consultation”
choose to forgo such arguments. . . . Accordingly, if Client B chooses
to forgo taking an adverse position on the particular issue, Rule 1.7(2)
would be inapplicable by its terms. Rule 1.7(b) governs in any case in
which simultaneous representation of clients with potentially adverse
interests would not actually require the firm to take inconsistent
positions in the same proceeding.

D.C. Bar Legal Ethics Comm., Op. 217 (emphasis added); see also Jacangelo v.

Georgetown Univ., 2010 U.S, Dist. LEXIS 44721 (D.D.C. May 7, 2010).

There is also a question of whether Mr. Westling, if he continues to represent Judge
Porteous only in connection with Articles I and III, would be in a position of advancing
two or more adverse positions in this case. Moreover, even if Mr. Westling is viewed as
taking two adverse positions in the case, there remains the question of whether Mr.
Westling is representing Judge Porteous in the “same matter” if he has no involvement in
any Marcotte-related matters and will not offer advice or argument under either Article I
or Article IV. But ¢f Florida Ins. Guar. Ass’n., Inc. v. Carey Canada, Inc., 749 F. Supp.
255, 259 (S.D. Fla. 1990) (“Loyalty to a client prohibits undertaking representation
directly adverse to that client without that client’s comsent even if the adverse
representations are wholly unrelated.”). Frankly, there are strong arguments on either
side of the applicability of Rule 1.7(a). To the extent that it is found by the Senate to be
applicable, complete disqualification is the obvious remedy. However, Rule 1.7(b)
appears to have a closer nexus to the facts in this case.

B. Is This A Rule 1.7(b) Conflict?

To the extent that this conflict is not a Rule 1.7(a) conflict, it is most certainly a
conflict under Rule 1.7(b). Rule 1.7(b)(1) also uses “the same matter” limiting language
and could be distinguished from this case on the same grounds as discussed above —
again depending on a broad or narrow reading of the language.

Rule 1.7(b)(2) or Rule 1.7(b)(3) appear applicable even if Rule 1.7(b)(1) does not
apply. Mr. Westling’s dual representation would raise questions over whether it would
result in a less than zealous representation of Judge Porteous vis-3-vis the Marcottes
(Rule 1.7(b)(2)) or, if zealous, might undermine the position of the Marcottes by
challenging their prior sworn testimony. I believe that, absent the proposed firewall, the
conflict would violate either Rule 1.7(b)}2) or Rule 1.7(b)(3) or both. While still
speculative, it is possible that Judge Porteous could challenge the sworn assertions of the
Marcottes — producing an obvious adversity of interests.

C. The Need for Consent
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Regardless of which provision of Rule 1.7(b) applies, Mr. Westling would have to
satisfy Rule 1.7(c). First, under Rule 1.7(c)(2), Mr. Westling would have to “reasonably
believe[ ] that [he] will be able to provide competent and diligent representation to each
affected client.” Mr. Westling has indicated that he believes that he can do so. Also,
however, under Rule 1.7(c)(1), he must secure from both the Marcottes and Judge
Porteous “informed consent to such representation after full disclosure of the existence
and nature of the possible conflict and the possible adverse consequences of such
representation.” See ABA Committee on Ethics & Professional Responsibility, Formal
Opinion 384 (1994) (“If the lawyer cannot reasonably conclude that the representation
will not be adversely affected, if he is unwilling to make the necessary disclosure to the
client, or if the client does not consent, withdrawal would be required.”). While the
Marcottes have reportedly not objected to Mr. Westling representing Judge Porteous in
this matter, they declined to provide formal consent in satisfaction of Rule 1.7(c)(1).

D. The Basis for a Claimed Exception

This analysis would appear to establish there is a conflict in the case absent
satisfaction of the exception under Rule 1.7(d). To the extent that this is a conflict under
Rule 1.7(b)(2-4), no exception is allowed under the rules. Since I view those provisions
as applicable, there is not a basis for an exception in this case. As he siated in the last
meeting with Senate and House Counsel, Mr. Westling takes the position that, under Rule
1.7(b)(1), the conflict was “not reasonably foreseeable” from his reading of the record of
the Fifth Circuit before assuming representation, having seen no reliance on the Marcotte
matter. There is support for this claim since it was not until the House proceeding that
the Marcottes appear to have taken on such a central role in the case. On the other hand,
given the early articles linking Mr. Marcotte and Judge Porteous as early as 2004, an
exception under Rule 1.7(b)(1) — even if it were the only basis for the conflict — would be
highly questionable.

Possible Remedies for the Conflict

As noted above, there were three possible options for addressing the
Westling/Marcotte conflict: (1) avoiding direct or cross examination of the Marcottes, (2)
the use of a firewall or partial withdrawal to separate Mr. Westling and his firm from any
Marcotte-related matters, and (3) complete withdrawal. Obviously, the Senate must also
determine whether it believes that a complete withdrawal is necessary since it is sitting as
an effective court in this matter. See, e.g., S.D. Warren Co. v. Duff-Norton, 302 F. Supp.
2d 762, 766 (W.D. Mich. 2004) (“The power to disqualify an attorney from a case is
incidental to all courts, and is necessary for the preservation of decorum, and for the
respectability of the profession.”).

Moreover, Judge Porteous accepts that the House Managers have a role and
obligation to challenge what they consider to be a failure to comply with governing ethics
rules. To that end, all parties must resolve what they consider to be mandatory elements
of the conflicts rules including whether a firewall can be used in this case. Courts often
order corrective measures to ensure that the public is assured that it has maintained * the



583

integrity of the legal profession and its high standing in the community.” Int'l Bus.
Mach. Corp. v. Levin, 579 F.2d 271, 283 (3d Cir. 1978). Clearly, a constitutionally
mandated trial requires the same, if not higher commitment, to such ethical matters.

The first option was based on an American Bar Association opinion suggesting that
such conflicts could be resolved by avoiding such examination. See ABA Formal Ethics
Opinion, No. 92-367. As indicated above, I felt that this opinion and the underlying case
authority were distinguishable from this case. The absence of consent from the Marcottes
also weighs heavily in such a determination. Cf DC Ethics Opinion 269 (1997)
(attorneys can continue representation of one client in a joint representation if he
terminates the representation and the terminated client consents). The avoidance of direct
and cross examination was, in my view, insufficient to satisfy the governing ethics rules
and fully protect the interests of the Marcottes because it would leave open possible
conflicts (conscious or unconscious) related to strategy as to those specific Articles and
the sharing and review of information.

Serious consideration was given to the third option of complete withdrawal. In
the absence of a client waivers or an exception under the rules, the rule appears to
contemplate withdrawal. See DC Ethics Opinion 248 (1994).

However, complete disqualification or withdrawal of Mr. Westling and his firm
raise an additional and perhaps equal ethical concern. If Mr. Westling and his firm were
disqualified or removed, Judge Porteous would be deprived of the only counsel who has
formally represented him for the past two years in the buildup to this impeachment trial.
Mr. Westling and his associates have substantial experience in this matter, including
knowledge related to the pertinent documents, witnesses, and testimony. Moreover, Mr.
Westling was selected by Judge Porteous and courts give considerable weight to an
accused’s choice of counsel. The Senate Impeachment Trial Committee and the House
Managers have insisted on a trial before the August recess. This was made clear in the
May 18% meeting that I attended. That schedule magnifies the harm to Judge Porteous
and weighed heavily in my proposal for a partial withdrawal in the case. If Mr. Westling
and his firm are removed or disqualified, new counsel will be placed at a significant
disadvantage given their limited knowledge of the facts and circumstances underlying the
matter. Such a result would make a fair trial virtually impossible since new counsel
could not hope to review fully the underlying claims and record — let alone prepare for a
trial on four separate Articles of Impeachment, given the current (or even slightly
extended timeframe). In effect, Judge Porteous would be deprived of effective assistance
of counsel and fundamental due process, causing him serious and actual harm. For that
reason, courts have held that the “the extreme sanction of disqualification should only be
utilized when there is a “reasonable possibility that some specifically identifiable
impropriety” actually occurred, and where the public interest in requiring professional
conduct by an attorney outweighs the competing interest of allowing a party to retain
counsel of his choice. El Camino Resources, Ltd v. Huntington National Bank, 623 F.
Supp. 2d 863, 875 (W.D. Mich. 2007) quoting Jd. (quoting SST Castings, Inc. v. Amana
Appliances, Inc., 250 F. Supp. 2d 863, 865 (S.D. Ohio 2002)).

10
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Nonetheless, in the interest of complete candor, I believe a compelling argument
can be made, with sufficient time to prepare a defense for new counsel, that there is no
alternative to complete withdrawal. Courts have cited the possibility of a “leaking”
firewall and the need for consent from all parties to avoid withdrawal. See, e.g., In re
Cendent Corporation Securities Litigation, 124 F. Supp. 2d 235 (D. N.J. 2000).
However, with the current abbreviated schedule for trial, it is difficult to view complete
withdrawal as an option when it would protect the Marcottes from a possible conflict at
the cost of an actual denial of a fair trial for Judge Porteous.®

A remaining option is the implementation of a robust firewall that removes Mr.
Westling and his firm from any activity related to the Marcottes and Articles II and IV.
While firewalls are more commonly used for law firms as opposed to trial teams, Mr.
Westling could be withdrawn from all parts of the case related to the Marcottes — half of
the trial matters.” I, along with the attomeys from Bryan Cave, would be solely
responsible for all matters related to Articles Il and IV, as well as any issues related to the
Marcottes, ensuring that Mr. Westling does not violate any duties owed to the Marcottes
while protecting Judge Porteous’ due process rights. This proposal would require some
overlap in briefing (a small inconvenience when compared to the alternatives). Although
certain motions and arguments will apply to all four articles of impeachment, we believe
that counsel and the Committee can navigate these difficult waters. This proposal might
also, for the purposes of efficiency, require that the Senate Impeachment Trial Committee
waive certain procedural rules that limit questioning of a witness to one attorney for each
side (Rule XVII}.’ For example, if Mr. Westling calls a witness in relation to Article I
and subsequently examines the witness, I might also seek to question the same witness if
something is revealed that relates to the Marcotte or Article I and IV. I, along with the

¢ As he stated in the last meeting with Senate and House Counsel, Mr. Westling has
represented that, while the Marcottes were not willing to sign a waiver or consent form,
they did not object to his representing Judge Porteous in the impeachment proceedings.

7 In a conventional case, this matter would likely be resolved in addressing
misjoinder questions. In reality, this case is like the consolidation of separate cases since
it is likely that all of these articles would not have been tried together in a conventional
trial. In such a case, there would be a simple motion for severance of some of the articles
under Rule 8 of the Federal Rules of Criminal Procedure. In such a circumstance, a court
could order separate trials on misjoinder grounds and, as a byproduct, resolve the
representational issue. Obviously, such misjoinder motions are not made in the
impeachment process. Fed. R. Crim. Pro. 8 (“The indictment or information may charge
a defendant in separate counts with 2 or more offenses if the offenses charged--whether
felonies or misdemeanors or both—are of the same or similar character, or are based on
the same act or transaction, or are connected with or constitute parts of a common scheme
or plan.”); see also United States v. Lane, 474 U.S. 438 (1986).

X This would not unique. The Senate Impeachment Trail Committee has already
waived one of the Rules of Procedure and Practice in the Senate When Sitting on
Impeachment Trials. At the April 13, 2010 Organizational meeting, the Committee
waived Rule XIX, which required Senators to put all questions they had in writing.

11
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attorneys for Bryan Cave would be solely responsible for trial strategy related to Article
II and IV and would take an equal role, along with Mr. Westling in relation to Articles 1
and III.

Senate Counsel also asked how the Committee can be assured that future issues
related to Mr. Westling’s conflicts are not subsequently raised relating in further delay.
Of course, we can provide no assurance but we do feel that we have proposed a course
that would minimize such conflict — short of a complete disqualification. As noted
above, courts have ordered complete withdrawal out of a concern for “leaking” firewalls.
Given the segregated issues, we believe such a firewall could be maintained.

Around June 4, 2010, after being brought into the case for this purpose two weeks
earlier, I discussed these issues with Mr. Westling and the legal team in a series of
telephone calls. As a result, we agreed that: (1) Mr. Westling and I would continue as co-
lead counsel in the case; (2) Mr. Westling and the Ober/Kaler law firm would be removed
from any Marcotte-related matters, including the entirety of Article II and any such
matters under Article [V (subsequently expanded to cover all aspects of Article IV); (3)
we would invite the law firm of Bryan Cave LLP to join the case as new counsel to work
in the case, including but not limited to those excluded areas for Mr. Westling and his
firm; and (4) Mr. Westling and his firm would be excluded from examination of
individuals whose testimony would encompass Marcotte-related matters as well as such
arguments in opening or closing the trial.

A decision was made by the team and Judge Porteous on June 8, 2010 to adopt
my recommended course of action. On that day, Mr. Westling contacted the Senate staff
to inform them that the defense team had undergone a major change and that I would be
in contact with them. Due to the conflict and the addition of new counsel, the legal team
worked to try to address the designations scheduled to be filed that week. Senate Counsel
informed Mr. Westling that the Committee would not allow more than a day’s delay in
receiving the designations due for Article I, III, and IV. Senate Counsel also declined to
provide more than one additional day’s extension to the new counsel to file designations
on Article Il matters. It was made clear to counsel that the failure to do so would result in
significant penalties for Judge Porteous despite objections that the Senate was forcing
new counsel to file pleadings largely in the blind. Given no alternative, new counsel
agreed to submit both filings while reserving the right to amend the preliminary filings
when once they were allowed an opportunity to familiarize themselves with the
underlying facts.

The conflicts question again was addressed in the meeting of counsel on June 10,
2010. At that time, Senate Counsel expressed skepticism over the use of a firewall to
address the conflict posed by Mr. Westling’s prior or continuing representation. I was
asked to explain why complete withdrawal was not mandatory in this circumstance.
Those questions are addressed above. In addition, ] was asked whether, even if
withdrawal by Mr. Westling was not mandatory, conflicts would continue despite the
firewall, particularly with regard to Article IV. Of course, there can be no assurance that
collateral conflicts will not arise but the proposed firewall seemed to be the best option

12
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for preserving adequate counsel for Judge Porteous while maintaining something
approaching the current schedule.” The previous firewall extended to that part of Article
IV that dealt with the Marcotte matter. However, in order to maintain the clearest
possible lines and to offer further assurance for conflict avoidance, the firewall has been
extended over the entirety of Article IV. Under this arrangement, Mr. Westling and his
firm will be confined to litigation under Article I and Article II1.

On a final note, I wish to emphasize that from the moment Mr. Westling asked me
to look at this matter, he has repeatedly expressed his willingness to do whatever is
necessary to protect his clients and to satisfy his ethical obligations, including (if
necessary) withdrawal from the case. Cf. Model Rules Rule 1.7 comment (1983) (stating
that, “when a disinterested lawyer would conclude that the client should not agree to
representation under the circumstances, the lawyer involved cannot . . . provide
representation on the basis of the client’s consent.”). In meetings with House and Senate
Counsel, he has been exceptionally open and candid about the conflict and his prior
actions. He took this case pro bono and has worked without compensation to guarantee
representation for Judge Porteous. While different people can reach reasonable but
different conclusions as to the demands of the D.C. Bar rules, the record shows that he
was responsive to concems of a conflict of interest and struggled in good faith to try to
resolve these questions without depriving Judge Porteous of the effective assistance of
counsel.

The Senate Counsel obviously can render a judgment on whether withdrawal of
Mr. Westling and his firm is necessary under Rule 1.7. I hope that the Committee
appreciates that the firewall created in this case was an effort to minimize the delay that
would be caused by the addition of new counsel in the case while seeking to protect
Judge Porteous’ fundamental due process interests. We are prepared to meet with
Counsel to resolve this matter at your earliest opportunity so that we can resolve both
representational and scheduling matters in this case.

ly,

%Wfq 3

Jonathan Turley
Co-Lead Counsel to Judge G. Thomas Porteous

cc: Alan I. Baron, Esq.
Mark Dubester, Esq.
Harold Damelin, Esq.
Morgan Frankel, Esq.

2 As all parties are aware, New Counsel has requested an extension of time to
complete preparation of Judge Porteous’ defense in connection with Articles II and IV,
which still would permit completion of the trial during calendar 2010. A further
extension will be required if New Counsel must also take on the defense of Judge
Porteous as to Article I and I,

13
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In The Senate of the Enited States

Sitting as a Court of Impeachment

In re:

Impeachment of G. Thomas Porteous, Jr.,
United States District Judge for the
Eastern District of Louisiana

S S S e S’

JUDGE G. THOMAS PORTEOUS, JR.'S MOTION FOR A CONTINUANCE

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, by
and through counsel, and files this Motion for a Continuance of All Proceedings, including the
trial dates, as listed in the Committee’s May 26, 2010 Scheduling Order.! There is good cause
for this Motion and Judge Porteous will suffer considerable and actual prejudice if this Motion is
denied.

FACTUAL BACKGROUND

Judge Porteous has retained new counsel to represent him in relation to Article II and
Article TV of the Articles of Impeachment (hereinafter “New Counsel™).? This change was
prompted initially by House and Senate counsel’s suggestion of a conflict of interest related to
Article II arising from other representations by lead counsel Richard Westling and his law firm.
After New Counsel conducted an independent review of the issue, they determined that, at a

minimum, & bifurcation of representation was necessary, with New Counsel taking responsibility

! In its May 26, 2010 Scheduling Order, the Committee refers to the “trial” as “evidentiary
hearings.” For purposes of this metion, those terms will be used interchangeably.

2 “New Counsel” consists of co-lead counsel Professor Jonathan Turley, retained a few

weeks ago, and Daniel Schwartz, P.J. Meitl, and Daniel O’Connor of the law firm of Bryan Cave
LLP, retained just this week.
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for Article II. At the June 10, 2010 Meeting of All Counsel, Senate Legal Counsel also raised
concerns over whether the firewall put into place following this review was sufficient to avoid a
potential conflict arising from Mr. Westling’s continued representation of Judge Porteous
regarding the other Articles of Impeachment. Senate Counsel also expressed specific concern
that Article IV was not formally within the firewall as it also raises issues related to the
Marcottes. In reality, the firewall already extended to any matters related to the Marcottes,
including any such issues under Article [V. However, the defense team agrees that the firewall
should expressly exclude Mr. Westling from involvement with both Article II and Article IV.
While Mr. Westling and the Ober Kaler firm already were segregated, under the agreement of
defense counsel, from any Marcotte-related matters under Article IV, the entire article has now
been placed under the New Counsel’s responsibility.” New Counsel will continue to represent
Judge Porteous on the other Articles of Impeachment, along with Mr. Westling. New Counsel
has not been privy to any confidential files or information from Mr. Westling’s representation of
the Marcottes. This motion for continuance is made with regard to all four Articles of
Impeachment.

As a result of this bifurcation of representation as to the Articles of Impeachment, New
Counsel will not have the benefit of the experience and preparation of Mr. Westling and the
other lawyers who have been working on this matter for the past year with regard to Article II
and Article IV. In effect, New Counsel are not only brand new to the matter, but they must also
start over and review the facts and circumstances related to Articles II and IV from the

beginning. This is an arduous and complex task for New Counsel, particularly because Articles

: This matter will be addressed more fully by new counsel in a conflicts analysis to be

submitted by Monday, June 14, 2010, at noon.
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11 and IV are premised on factual accusations that were never pursued or examined in a criminal
court.

Although New Counsel is committed to working as diligently and quickly as possible, the
current deadlines imposed by the May 26, 2010 Scheduling Order do not allow for proper and
ethical representation for Judge Porteous as to Article II and IV. Indeed, requiring the filing of
important pre-trial motions under the current schedule would require New Counsel to violate the
requirements of governing ethical standards. For example, Rule 1.1 of the D.C. Bar’s Rules of
Professional Conduct mandates that:

[clompetent handling of a particular matter includes inquiry into and analysis of

the factual and legal elements of the problem, and use of methods and procedures

meeting the standards of competent practitioners. It also includes adequate

preparation and continuing attention to the needs of the representation to assure

that there is no neglect of such needs. The required attention and preparation are

determined in part by what is at stake; major litigation and complex transactions

ordinarily require more elaborate treatment than matters of lesser consequence.
Under the current schedule, “all other pre-trial motions™ are due by next Tuesday, June 15, 2010.
Based on a review of the scheduling order, this category of pleadings includes, among other
pleadings, all (1) dispositive motions (i.e., motions to dismiss), (2) motions in limine, and (3)
other unique impeachment related motions (i.e., motions for funding). Some of the New Counsel
were brought into this case only on Wednesday, June 9, 2010 — less than a week before the
deadline — and have spent the first several days of their representation, at the demand of the
Committee, working on preliminary designations, this Motion for a Continuance, and the letter
detailing the ethical analysis of the conflict issues, as well as reviewing previous filings and the
facts underlying the allegations. New Counsel will be unable to adequately review all relevant

facts and materials to ensure that all necessary and proper motions are filed by the currently

imposed deadline.
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Judge Porteous’s due process rights would be violated by the rigid retention of the current
deadlines. As Judge Sporkin of the United States District Court for the District of Columbia
stated, impeachment trials “must be conducted in keeping with the basic principles of due
process that have been enunciated by the court and ironically, by the Congress itself.” See
Hastings v. United States, 802 F. Supp. 490, 504 (D.D.C. 1992)." Judge Sporkin went on to state
that “[flairness and due process must be the watchword whenever a branch of the United States
government conducts a trial, whether it be in a criminal case, a civil case or a case of
impeachment,” and that “there is no question but that due process protections apply to
congressional activities.” Id. at 492 and 504.

At the Committee’s April 13, 2010 Organizational Meeting regarding Judge Porteous’s
Impeachment, Senator and Chair of the Committee McCaskill echoed this notion, stating that the
“guiding force of this matter has to be due process.”” Senator and Vice-Chair of the Committee
Hatch similarly stated that “we must proceed with the utmost seriousness and dedication to
faimess.” Id.

As the Supreme Court stated in Powell v. Alabama, 287 U.S. 45, 59 (1932), “[t]he
prompt disposition of [an action] is fo be commended and encouraged. But in reaching that
result a defendant ... must not be stripped of his right to have sufficient time to advise with
counsel and prepare his defense.” The Eighth Circuit stated the point even more precisely,

noting that “it has long been recognized that an accused’s right to due process and effective

4 In the same ruling, Judge Sporkin vacated Judge Hastings’s impeachment by the Senate,

a ruling that was reversed by the U.S. Court of Appeals and remanded for reconsideration in light
of the Supreme Court’s decision in Walter Nixon v. United States, 506 U.S. 224 (1993). On
remand, Judge Sporkin dismissed Hastings’s lawsuit as nonjusticable (as opposed to violative of
due process concerns). Hastings v. United States, 837 F. Supp. 3 (D.D.C. 1993).

? Rules and Administration Meeting of the Impeachment Trial Committee Against Judge
G. Thomas Porteous, Jr., April 13, 2004,

http://www.senate.gov/general/impeachment_hearing_porteous_041310.htm
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assistance of counsel requires adequate time for preparation and presentation of a defense.”
Heffernan v. Lockhart, 834 F.2d 1431, 1437 (8th Cir. 1987).

These issues and concerns rise to the level of “good cause” — the standard employed by
Courts in considering Motions for Continuances.” It is clear that, under the present
circumstances, Judge Porteous would suffer considerable and actual prejudice if this Motion is
denied.

PROPOSED SCHEDULE
The Committee asked that counsel for Judge Porteous provide a proposed schedule along

with its Motion for a Continuance.”

Judge Porteous has done so below but notes that the
proposed schedule is exclusively premised on the retention of Richard Westling and his firm as
counsel for Judge Porteous as to Articles I and [1I. If the Committee determines that Mr,
Westling and his firm are somehow disqualified from continuing as counsel for Judge Porteous,
the schedule below would need to be extended even further, as New Counsel (if appointed to
handle the fact and document-intensive Articles I and II1) would require significant additional

time. With that caveat, Judge Porteous suggests the following schedule to replace the May 26,

2010 Scheduling Order:

g Among other factors considered by Courts in considering Motions for Continuances are

whether (1) the defendant's motion for a continuance was the first and only request for a
continuance; (2) counsel was permitted hardly any or a very short time for trial preparation,
without any fault on the part of the defendant: (3) the charge against defendant was a grave one;
and (4) the case was an intricate one, involving difficult legal questions. See Carl T. Drechsler,
Withdrawal, discharge, or substitution of counsel in criminal case as ground for continuance, 73
A.L.R.3d 725. All of these standards are met in the instant case.

1 As noted in the last meeting, the current schedule was approved by Mr. Westling in an

earlier meeting with the express reservation that discovery would have to be produced for review
by the defense. Discovery still has not been fully produced — forcing the defense to file pre-trial
motions before seeing the full evidence in the case. It was also premised on Mr. Westling
continuing as counsel vis-a-vis all four Articles.
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1. Dispositive Motions Due July 14, 2010

2. Responses to Dispositive Motions Due July 28, 2010

3. Committee Hearing on Dispositive Motions August 4, 2010
4. Committee Rulings on Dispositive Motions Due August 18, 2010
5. Completion of All Depositions August 20, 2010
6. Requests for Immunity Orders and Subpoenas Due August 20, 2010

7. Motions in Limine, Proposed Stipulations,
and All Other Pre-Trial Motions Due August 20, 2010

8. Responses to Motions in Limine, Responses to
Proposed Stipulations, and Responses to All Other

Pre-trial Motions Due September 3, 2010
9. Committee Hearing on Motions in Limine and

All Other Pre-Trial Motions September 15, 2010
10. Pre-Trial Statements and Exhibits Due September 22, 2010

11. Committee Rulings on Motions in Limine and
All Other Pre-Trial Motions September 24, 2010

12. Commencement of Committee Evidentiary Hearings September 27, 2010

13. Post-Hearing Briefs Due 2 Weeks After
Conclusion of Hearings

Judge Porteous proposes that this schedule apply to all counsel in the case. For example,
if Mr. Westling is retained as counsel for Articles I and III, New Counsel sees no reason to
implement one schedule for Articles I and III and another for Articles Il and IV. As such, the
deadlines for both Mr. Westling and the House Managers would be extended according to the
schedule proposed above.

The proposed schedule would result in only a fifty-seven day continuation of the

evidentiary hearings while still allowing the hearings to take place a mere six months after the
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House Managers presented the Articles of Impeachment to the Senate. This would be far less
than the eleven months that passed between the House Managers presentation of the Articles of
Impeachment against Judge Alcee Hastings on August 9, 1988, and the commencement of his
impeachment trial proceedings on July 10, 1989. Applying the prior Hastings schedule, Judge
Porteous would not be tried until February 2011.

The procedural and practical problems presented by this schedule are due in large part to
the insistence of a trial before the August recess. Such concern for an abbreviated schedule
should not trump basic procedural and constitutional protections for Judge Porteous. To the
extent that this date was set out of concern that Judge Porteous is scheduled to return to the
bench on September 10, 2010, Judge Porteous wishes to make clear that he has no intention of
requesting that he be assigned cases or otherwise retake the bench until these allegations are
resolved in a Senate trial.®

The proposed schedule also makes a distinction, in terms of applicable due dates,
between dispositive motions and other pre-trial motions, such as motions in limine. The
proposed schedule provides that dispositive motions, such as motions to dismiss, be filed well in
advance of trial, and prior to motions in limine that may become moot as a result of the
Committee’s rulings on certain dispositive motions. As the Committee is aware, such distinction
between dispositive and other pre-trial motions is typical in both civil and criminal litigation and

is an efficient method for handling such matters. Judge Porteous plans to file a number of

¥ Indeed, when New Counsel raised the possibility of a resolution of this matter without a
trial, the House Managers declined to respond and have indicated no interest in discussing such a
resolution. While the defense recognizes that Mr. Baron and his staff have made personal and
professional sacrifices to be able to try this case, it would seem in neither the interest of the
accused or the public to hold a trial when a resolution is possible. Since the Managers have
declined discussion of such a resolution, New Counsel remains focused on assuring a fair trial
for Judge Porteous.
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motions to dismiss, but does require additional time for New Counsel to review the relevant facts
and materials in order to properly frame and draft these crucial pleadings.

The proposed schedule also incorporates dates for the submission of proposed
stipulations and responses to those proposals. Judge Porteous’s counsel is committed to the
reasonable pursuit and/or negotiation of stipulations but New Counsel requires additional time to
undertake the complicated and time-consuming task of responding to the wide swath of proposed
stipulations from the House Managers and in crafting Judge Porteous’s own proposed
stipulations.

CONCLUSION

Judge Porteous respectfully requests the entry of the schedule proposed above to replace

the Committee’s May 26, 2010 Scheduling Order.

Respectfully submitted,

{s/ Jonathan Turley
Jonathan Turley

2000 H Street, N.W.
Washington, D.C. 20052
(202) 994-7001

/s/ Daniel C. Schwartz

Daniel C. Schwartz

P.J. Meitl

Daniel T. O'Connor

BRYAN CAVE LLP

1155 F Street, N.W., Suite 700
Washington, D.C. 20004
(202) 508-6000

Counsel for the G. Thomas Porteous Jr.
United States District Court Judge for the Eastern
District of Louisiana

Dated: June 11, 2010
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CERTIFICATE OF SERV

I hereby certify that on June 11, 2010, I served copies of the foregoing by electronic
means on the House Managers, through counsel, at the following email addresses:

Alan Baron — abaron@seyfarth.com

Mark Dubester — mark.dubester@mail.house.gov

Harold Damelin — Harold.damelin(@mail .house.gov

Kirsten Konar — kkonar(@seyfarth.com

Jessica Klein — jessica klein@mail house.gov

/s/ P.J. Meitl
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In The Senate of the United States

Sitting as a Court of Impeachment

)
In re: )
Impeachment of G. Thomas Porteous, Jr., )
United States District Judge for the )
Eastern District of Louisiana )
R )

HOUSE OF REPRESENTATIVES® OPPOSITION TO
JUDGE G. THOMAS PORTEOUS, JR."S
MOTION FOR CONTINUANCE

The House of Representatives (the “House™), through its Managers and counsel,

respectfully opposes Judge G. Thomas Porteous, Jr.”s Motion for a Continuance.’ In

support of this opposition, the House respecttully submits:
[. OVERVIEW
Judge Porteous is once again “gaming” the system in order to delay and derail the

proceedings as much as possible. The fact is that Judge Porteous and his counscl were
put on notice in October of 2009 that there appeared to be a conflict of interest because
Mr. Westling was representing both the Marcottes and the Judge. Mr. Wcst_l ing
concluded that a “firewall™ would solve the matter and designated Mr. Remy Stams to
handle the Marcotte related-aspects of the proceedings. We note that Mr. Stamns

appeared in the House proceedings and has been listed as counsel on every pleading filed

"It does not appear Judge Porteous’s motion is contemplated by the June 10, 2010 letter
sent by Derron Parks to counsel. That letter indicated that counsel was authorized to file
any “application to modity the Scheduling Order as it relates to the June 15, 2010
motions deadline™ by close of business on Friday, June 11. The [House in this pleading
addresses the request for a continuance of the trial date. As a courtesy to counsel, the
House would not object to a briet continuance for filing motions so long as it would not
inconvenicnce the Senate Committee or require a postponement of the trial.
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in this matter.® There is no reason why Mr. Starns should not be held to the role he has
been playing: counsel to Judge Portcous on matters relating to the Marcottes.

If Mr. Stams’s role was just window dressing, then it 1s overwhelmingly clear that
Judge Porteous sat back for over seven months without resolving the conflict and is now
“sandbagging” the process by bringing in new counsel and demanding months of delay.
It is the same tactic he used in the Filth Circuit by secking continuances on two separate
occasions on the grounds that he lacked counsel, or thut counsel needed additional time.
This conduet should not be rewarded by giving Judge Porteous the delay he seeks. IF
new counsel are coming into the casce, they should take the case “as is,” with the trial date
intact.

1. JUDGE PORTEOUS ITAS BEEN ON NOTICE
THAT HE WOULD NEED TO OBTAIN NEW COUNSEL

TO ADDRESS THE MARCOTTE ALLEGATIONS
SINCE OCTOBER 29, 2009

On October 29, 2009 over seven months ago, and over nine months prior to the
scheduled trial date  the House sent a letter to Judge Porteous’s atlorney clearly putting
Judge Portcous on notice that he would need to obtain counsel other than Mr. Westling to
address any Marcotte-related allegations.” The significance of this letter as impacting
Mr. Westling’s ability to represent Judge Porteous was well-understood by Judge

*Under Rules 11 of the Federal Civil Rules. when an attorney signs a pleading he is
certitying, inter alia, that he has read the pleading and that it is well grounded in fact.

*See Lelter from Reps. Schiff and Goodlatte to Richard W. Westling, Esq., Oct. 29, 2009,
(Attachment 1). In fact, Judge Porteous was on practical notice of the likelihood that the
Marcotte-related allegations would be part of the inquiry prior to that date. On October
8, 2009, the House filed a Motion with the District Court for the Eastern District of
Louisiana to obtain “Wrinkled Robe™ grand jury materials which clearly related to the
Marcottes. Messrs. Westling, Samucel Dalton and Remy Starns signed the opposition to
the House™s Motion on October 16, 2009,
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Portcous and Mr. Westling and is underscored by the fact that Mr. Westling absented
himself from the December 10, 2009 House Impeachment Task Force Hearing when the
Marcottes testitied (and at which Judge Porteous was in atlendance). Indecd, Mr.
Westling informed [louse Impeachment Task Force Staff that his co-counsel Remy
Starns would handle the Marcotte allegations.” The Housc's intention to include the
Marcotte-related allegations in the Articles of Impeachment was reinforced at the
December 15, 2009 Task Force Hearing - at which Mr. Westling was in attendance -
where a panel of Constitutional experts testified regarding the propricty of including pre-
Federal Bench conduct in the Articles of Impeachment.

1t would have been further apparent to Judge Portcous that the Marcotte
allegations were not going away and that he would need to obtain an attorney other than
Mr. Westling to address them when: (i) those allegations were included in the draft
Articles of Impeachment considered by the Impeachment Task Force on January 21,
2010, (ii) the House Committee on the Judiciary voted the Articles out of Committee by
unanimous vote on January 27, 2010; and, finally (iii) those Articles were approved
unanimously by the House on March 13, 2010, Yet Judge Porteous still failed to obtain
an attorney in addition to Mr. Westling so he could be prepared to address Article 11 and
Article IV. The need for separate counsel was [urther highlighted by the Housc
Managers™ letter of April 13, 2010 in response to the request by Senate Counsel Morgan

Frankel for certain information related to procedural issues, where the contlict of interest

“Mr. Starns in tact was present with Mr. Westling and Judge Porteous at some af the
Impeachment Task Force Hearings but was not present when the Marcottes testified for
reasons unknown to House counsel.



599

was again pointed out.’ Yet again, Judge Portcous made no attempt to identify or procure
separate counsel to address Articles 11 or [V (or a separate counsel to address all four of
the Articles it he thought that would be a more prudent approach to his defense). Asa
state and Federal judge with more than 20 years experience on the bench who would have
dealt with attorney conflict issues, Judge Porteous would have understood that such an
unresolved issue provides the litigant leverage and power to confound a tribunal’s
attempts to move proceedings forward in an orderly fashion.

At the initial Senate Committee mecting on April 13, 2010, the Senate Trial
Committee set forth a schedule that provided for the trial to commence August 2, 2010,

It was not until May of 2010 that Judge Porteous added Mr. Turley to his defense
team. The inclusion of Mr. Turley thus occurred more than six months after the House's
October 29, 2009 letter, approximately four months after the Judiciary Committee
markup of the Impcachment Resolution containing the Marcotte allegations, and over two
months after the Articles of Impeachment were voted by the full House. It was
represented at the May 18, 2010 meeting of Senate Trial Committee staff und counsels
for the parties that Mr. Turley was added 1o the defense team and would handle the
Marcotte-related allegations, and that his inclusion as part of the defense team would not
occasion any delay in the August 2 trial date, which was still more than two and a half
months :lway."

*See Letter [rom Reps. Schiff and Goodlatte to Sens, MeCaskill and Hatch, Apr. 13,
2001, at 5, fn. § (Attachment 2).

“We note by analogy that under the Speedy Trial Act that would pertain to Federal
criminal trials, Judge Porteous would have been required to stand trial within 70 days of
indictment. Title 18, United States Code. Scction 3161{c)(1) (*[TThe trial of a defendant
charged in an information or indictment with the commission of an offense shall
commence within seventy days from the filing date ... of the information or indictment.™).
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Now, less than two months prior to trial - Judge Porteous secks a two month
continuance of the August 2 trial date so that his new attorncys — Mr. Turley and three
attorneys from Bryan Cave, a major international law firm with vast resources’ — may
get up to speed.” 1t is unknown what has happened to Mr. Stams and Mr. Dalton (who
signed Judge Porteous’s Answer to the Articles and are listed as counsel on Judge
Porteous’s motion response filed on June 4, 2010), or why, if they are still part of the
defense tecam, they cannot handle the Marcotte-related Articles.

In light of Judge Porteous’s incxcusuble delay in obtaining new counsel despite
being on notice of the need to do so since October 2009, his request for a continuance of

the trial should be denied.

Here, as more fully discussed in the next section, not only has Judge Porteous had actual
knowledge of the essential aspects of the Marcotte allegations for over 6 years — they
were reported in the press in 2003 — he will have had over 5 months between the Housc’s
passage of the Impeachment Resolution and the trial on the Articles of Impeachment.
Further, unlike a criminal case, Judge Porteous has the advantage of a complete
discussion of the evidence in the House Report that accompanied the Impeachment
Resolution, as well as discovery that is far broader than he would have reeeived if this
were a criminal case and which includes, most significantly. transcripts of testimony of
the critical witnesses. (A witness’s transcript would not be available in a criminal
prosecution unless and until that witness were to be called at trial, in which case it would
be tumed over to the defense as “Jencks material.”™ See 18 U.S.C. 3500(b) ("After a
witness called by the United States has testified on direct examination. the court shall, on
motion of the defendant. order the United States to produce any statement ... of the
witness in the possession of the Untied States which relates to the subject matter as to
which the witness has testilied.™)).

*The Bryan Cave web site notes that the firm has over 1000 attorneys and other
professionals, and 19 offices worldwide.

"Bluntly stated, new counsel should never have agreed to enter an appearance in this case
or participate in the defense with the understanding that they would be unable to meet the
dates that had alrcady been set by the Senate Trial Committee for motions and trial. They
joined the defense team fully aware of the trial date; now that they have entered they
want the United States Senate to change its schedule - which for all intents and purposcs
requires a trial prior to the August recess so that the matter may be voted by the Senate in
September o accomumodate them.

A
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I THE MARCOTTE ALLEGATIONS ARE STRAIGHTFORWARD
AND INVOLVE MINIMAL DISCOVERY

The allegations in Article 1l (and by extension. Article IV) are straightforward,
witness-intensive (as opposed to document-intensive) and involve mimimal discovery,
Article IT alleges that Judge Porteous took a series of ofticial acts for the Marcottes -
setting and splitting bonds, setting aside convictions and generally vouching for them and
helping them form relationships with other state judges — and, in retumn, the Marcottes
gave him numerous things of value, including numerous expensive lunches, one or two
tnips to Las Vegas, cur repairs and home repairs. This course of conduct is deseribed in
detail in the House Report. The evidence relating to this Article is found in the testimony
of Louis Marcotte and Lori Marcotte, the testimony of third party witnesses — which
testimony has been provided to the defense — as well as certain corroborative documents
that have been provided in discovery to which there is really no question of authenticity,
such as the bail orders and the orders setting aside or expunging convictions. In addition,
the House has marked, and has available for inspection, various credit card records and
calendars of the Marcottes. In short, this is not the sort of white collar. document-
intensive case involving proof of subtle financial facts that is so complicated as to
demand delays in trial for preparation. To the contrary, the essentials of the allegations
have heen well-understood by Judge Porteous for years, and the witnesses who would

shed light on this relationship are similarly well-known to Judge Porteous.”

. . . . . .
The House will provide new counsel with discovery on the Marcotte allegations.

6
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Further, Judge Porteous has had practical knowledge of the Marcotte allegations
since 2004, was further informed of the Marcotte allegations in the DOJ complaint
letter of May 18, 2007, and was present when the Marcoutes testified before the House
Impeachment Task Foree on December 10, 2009, The allegations of judicial corruption
have never changed. There is no reason that the four attorneys who are now involved
could not be prepared to address the relatively few witnesses and documents associated
with Articles [l and TV within the cxisting schedule.

IV, THE SENATE SHOULD FOLLOW THE EXAMPLE OF THE FIFTH CIRCUIT,
WHICH DENIED JUDGE PORTEOUS'S
CONTINUANCE MOTION BASED

ON HIS CLAIM THAT HE DID NOT HAVE AN ATTORNEY

In considering Judge Porteouss request for a continuance, the Senate should
consider that in connection with the Fifth Circuit Hearing, Judge Porteous sought two
continuances because of claimed difficulties obtaining counsel. The first of these
requests was granted; the second was denied. The chronology of events associated with
the Filth Circuit Hearing provides insight into Judge Porteous’s strategy in dealing with
tribunals, and the Fifth Circuit’s handling of this issue provides a model for the Senate
Committee to follow.

On June 11, 2007, Judge Porteous’s attomney at the lime, Kyle D. Schonekas,
Esq.. who had represented Judge Porleous in connection with the criminal investigation.
sent a letter to Ronald Woods — investigative counsel for the Fifth Circuit Special

Committee - proposing a resolution whereby Judge Portcous would retire voluntarily

actively engaged in defending Judge Porteous from being criminally prosecuted as part of
the Department of Justice’s Wrinkled Robe investigation.
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“with all customary retirement benefits, with the (necessary) provision that ordinary
length-o[-service requirements would be waived.”

On June 25, 2007, in a letter to Mr. Schonckas. Chiel Judge Jones, Judge
Benavides and Judge Lake rejected Judge Porteous™s olfer. explainingthat “[t]he
Committee lacks authority to offer or to recommend what amounts to a preemptive
settlement to Judge Porteous short of the completion of the investigation.”™ The June 25,
2007 letter further designated August 27-29, 2007 as the Special Investigatory Committee
hearing dates.

On July 2, 2007, Mr., Schocnaks sent a letter withdrawing from his representation
of Judge Porteous.

On July 5. 2007, Judge Portcous wrote a letter to Chict Judge Jones requesting a
continuance of the August 27 trial date “in order to allow me adequate time in which to
obtain counsel and bring counsel up to date....” Judge Jones responded on July 10, 2007
and granted Judge Porteous his requested extension, re-scheduling the hearing dates to
September 26 and 28, 2007.

On August 2, 2007, attorney Michacl H. Ellis wrote a letter to Chief Judge Jones
stating that he would “assist™ Judge Porteous and requesting a second continuance of the
hearing dates until after October 17, 2007, Subscquent correspondence makes reference
to the fact that the Hearing was initially postponed to late September and was thercafter
postponed again until October 29, 2007.

In September and October, 2007, Ron Wouods provided voluminous discovery to
Mr. Ellis, during which time Mr. Ellis attempted to gather materials in support of a

disability retirement for Judge Porteous.
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On October 12, 2007, Chict Judge Jones signed a Memorandum of Understanding
that would have involved the dismissal of the complaint against Judge Porteous. This
was never signed by Judge Porteous.

On October 16, 2007, Mr. Ellis withdrew as counsel for Judge Porteous. In the
letter to Mr. Woods. Mr. Ellis wrote:

Yesterday, [ had a very lengthy discussion with my client, Judge Porteous,

in which we reviewed the proposal you submitted to him, as well as other

aspects of this inquiry. After considering those things discussed in our

meeting, [ feel compelled 1o withdraw as counsel for Judge Porteous in

this matter. ITe and 1 are at an impasse with respect to the future course of

my representation, which causes me to take this action. In that regard, |

am writing a letter to the judge advising lim of my withdrawal.

In his letter to Judge Portcous. Mr. Ellis wrote:

After our lengthy conversation yesterday, it is glaringly apparent that we

have irreconcilable ditferences regarding my representation of you in this

matter. Friends can disagree. but it is my professional opinion that | can
no longer properly represent you under these circumstances. "

"1n his email associated with his initial entry into the case. Mr. Turley noted that: 1
recently learned that Judge Porteous has a retirement date of next year. It scems lo me
that a possible resolution is worth exploring to avoid both a trial and a problematic
precedent. 1 do not want to waste time and effort but | was frankly surprised to find no
record of any discussion of such a resolution.”™ Email from Jonathan Turley to Derron
Parks, ct al, May 25, 2010. Judge Porteous’s Continuance Motion repeated this same
messiage: “Indeed, when New Counsel raised the possibility of a resolution of this
matter without a trial, the House Managers declined to respond and have indicated no
interest in discussing such a resolution. While the defense recognizes that Mr, Baron and
his stalf have made personal and protessional sacrifices to be able to try this case, it
would scem in neither the interest of the accused or the public to hold a trial when a
resolution is possible. Since the Managers have declined discussion of such a resolution,
New Counsel remains focused on assuring a fair trial for Judge Porteous.”  Judee G.
Thomas Portcous. Jr.'s Motion for Continuance at 7, in. 8.
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On October 18, 2007, Judge Porteous wrote vet anather letter to Mr. Woods, this
time sceking a second continuance of the hearing dates, this time for 90 days. in light of
Mr. Ellis™s withdrawal.

On October 19, 2007, Mr. Woods responded to Judge Porteous’s letter of October
18. and, on behalf of the Special Committee, denied the request for a continuance. FFrom
Mr. Woods's letter. it appears that the Filth Circuit had believed they had reached an
agreement with Judge Portcous as to his resignation, but that Judge Porteous had walked
away [rom that agreement.

On October 29. 2007. at the Hearing, Judge Porteous again sought a continuance.

The colloguy between Judge Porteous and two of the Judges parallels the issues in this

Of course, as noted above, there were substantial “discussion[s| of ... a resolution”™
in the Fifth Circuit - notwithstanding counsel’s stated “surprise™ to [ind “no record™ of
them. In connection with the Fifth Circuil proceedings, Judge Porteous sought disability
retirement.  This was rejected by Chief Judge Jones who noted that Judge Porteous
handled his case load in a manner inconsistent with his claim of disability. The reference
to Judge Porteous’s cligibility for retirement “next year™ omits the fact that he is eligible
in December 0f 2011 still a year and a hall away, and over four vears {rom the date of
the Fifth Circuit Hearing.

If Judge Porteous truly wanted to satisty the public interest he should resign his
Office.

Finally, in considering the equitics of a possible disposition, the House notes that
thase whao have given Judge Porteous things or taken acts to henefit Judge Porteous
throughout his career have paid a protound price for their conduct. Mr. Amato and Mr,
Creely have turned in their law licenses, other attorneys who have given him things have
been investigated by the Bar, his seeretary Rhonda Danos  who Judge Porteous used to
help him hide his financial atfairs in connection with his bankruptey — has been fired,
Louis Marcotte and Lori Marcotte are convicted felons (and Louis Marcotte went to jail),
and Mr. Lightfoot has been investigated by the Bar,  Judge Porteous™s attempts to
leverage the procedural difficulties of an impeachment trial to negotiate lifetime income
from the United States, afler having taken so much from so many. reflects much of the
same sort of entitlement to wealth from others that underlics his conduct in the Arlicles.
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case. and the reasoning of Chict Judge Jones in denying the request provides a clear
cxample of how such arguments were considered in 2007.

Judge Porteous:  1°d like to reurge my motion to continue. [ know the
Court has looked at it and denied it; but | was left without counsel
approximately two weeks ago, or right up in that vicinity. ...

[ am not doing this out of some dilatory tactic; but [ believe that the ends
of justice in this particular case warrant a short continuance, that the
government has had this particular matter for at least four years, if not
longer. They ve had access to the FBI agents and all the parties involved,
and [ would just like to reurge my motion, your Honor.

Mr. Woods: ... The charge itself is very detailed. e knows the
allegations and the — it could not be more specific, naming what
the offense is, what - the date of the offense, what document was
falsificd, what witness will testify to certain events. He's been
notice since May the 24th of very specific allegations, and we've
offered the documents as soon as we got them from the
Department of Justice.

Judge Benavides: Mr. Woods, you refer to the May 24th date. Is that
a date that the complaint was forwarded to Judge Porteous”

Mr. Wood:  Yes. your honor.

Judge Benavides: So, the lactual allegations have been made known
with reference to the complaints since at least May the 24th?

Mr, Woods:  Yes your Honor. And Judge Porteous was under criminal
investigation by the Department of Justice. as he pointed out, for a
number of years. His attorney at that time, Kyle Schonekas,
appeared to be very much on top of the case, appeared at grand
Jury, and imstructed various witness — well. one witness, Claude
Lightfoot. Judge Porteous™ bankruptey counsel, not to answer
certain questions. So, he was on top of the investigation, knew the
allegations, and I'm sure | Schonekas| kept this counsel [Ellis] of
Judge Porteous advised.

Judge Benavides: Is there anything with  in reference to the actual
complaint that was tendered later, that wasn’t the subject of — or
already information contained in the complaint from the Justice
Department of May 247
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Mr. Wouods: No, your Honor. ...

# % %

Chief Judge Jones: All right. WeTre familiar with the procedures in this

case and with your level of acquaintance with the issues, and we
would deny the motion to continue.

Just as Judge Porteous attempted to thwart the Fifth Circuit from holding the
Special Committee Hearing according o its schedule, Judge Porteous has reverted to that
very same pattern to defeat the orderly functioning of the Senate Committee in this case.
Morcover, even after this experience with the Fifth Circuit Special Committee, in which
he sought unsuccessiully to obtain a continuance by claiming that he needed counsel and
that counsel would need time to prepare, Judge Porteous failed to secure proper
representation for the Impeachment trial in a timely fashion and has made a request for a
continuance in this case. And, just as the Fifth Circuit concluded that Judge Porteous had
ample knowledge of the charges and ample opportunity to prepare a defense, so should
the Senate Committee reach a similar conclusion in this case. The existing trial date

should be kept.

WHEREFORE, the House requests that Judge G. Thomas Porteous, Jr.'s Motion

tor a Continuance be Denied.

“Transcript of Proceedin gs. In re: Complaint of Judicial Misconduct Against United
States District Judge G. Thomas Portcous, Jr., Eastern District of Louisiana. Dekt. No,
07-05-351-0085 (Special Comm. for the Fifth Cir. Jud. Council) at 5-9.
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Respectfully submitted.

THE UNITED S1ATES HOUSE OF REPRESENTATIVES

-~ 7 /7 By

-

P

i

Adum B=Sehilf

Alan 1. Baron
Special Tmpeachment Counscl

Managers of the House of Representatives: Adam B. Schift, Bob Goodlatte, Zoc
Lotgren, Henry C. “Hank™ Johnson, V. James Senscnbrenner, Jr.

June 14, 2010
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October 29, 2009

Richard Westling, Esq.

Ober Kaler Grimes & Shriver
1401 H Street, N.W., Suite 500
Washington, D.C. 20005

Re: Impeachment Inquiry of Judge G. Thomas Porteous, Jr.
Dear Mr. Westling:

It has come to the attention of the Impeachment Task Force that you may currently
represent Lonis M. Marcotte, 111, and Lori M. Marcotte in connection with civil litigation arising
out of their operation of Bail Bonds Unlimited, Inc. (Bartholomew v, Bail Bonds Unlimited. Inc.
et a], Case No. 2:05-cv-04165-ILRL-JCW (E.D. La.), and that you previously represented Louis
M. Marcotte, 111, in his criminal case (U.S. v. Marcotte, Crim. No. 04-061 (E.D. La.)).

As you know, Judge Porteous’s relationship with Louis Marcotte and Lori Marcotte may
be at issue in the pending Impeachment Inquiry being conducted by the Task Force for the House
of Representatives, Committee on the Judiciary, and either or both may be called as witnesses at
a hearing adverse to Judge Porteous.

As we are also sure you are aware, because of your duties of loyalty to current and prior
clients and duties to protect confidential information, if there were to be a hearing where the
relationship between the Marcottes and Judge Porteous is at issue, there would be significant
conflict of interest issues arising from your participation. Further, those conflict issues may be
implicated by your participation in the formulation of a factual defense of Judge Porteous where
you are constrained from providing advice due to your ongoing ethical obligations,

As you know, the ethical bar rules in the District of Columbia, Maryland and Louisiana
require informed consent by all clients in order to permit waivers of conflicts, and two of these
jurisdictions require that such informed consent be in a signed writing. Seg, e.g., District of
Columbia Rules of Professional Conduct, Rule 1.7(c); Louisiana Rules of Professional Conduct,
Rule 1.7(b)(4) (requires writing); Maryland Lawyer’s Rules of Professional Conduct, Rule
1.7(b)(4) (requires writing). We request that you promptly provide the Task Force with signed
consent forms from all three of these clients. Until the Task Force and Committee are fully
apprised, we will not be in a position to make a determination of the appropriate treatment of this
situation in the event that the Marcottes are called as witnesses adverse to Judge Porteous.
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Mr. Westling
October 29, 2009
Page 2

‘We write now to put you and Judge Porteous on notice of the House's concem and so
that you and he can take appropriate steps promptly to deal with this situation. We are aware
that, in the past, Judge Porteous sought delays in Fifth Circuit proceedings in order for him to
obtain new counsel. No delays in our schedule will be permitted to accommodate any search for
additional or replacement counsel for Judge Porteous. If a hearing is scheduled at which the
Marcottes are to testify, the Task Force will not postpone it in order for Judge Porteous to obtain
new or different counsel.

We look forward to your providing the Task Force with the information we seek and your
response to our concerns at your earliest opportunity so that the Task Force and the Committee
can determine how we will proceed in light of this situation.

Please respond to Alan L. Baron, Esq., Seyfarth Shaw, 975 F. Street, N.W., Washington,
D.C., 20004 (202-828-3589).

i Z g Sincerely, f ?g g? )
Adam Schiff

Bob Goodlatte
Chairman Ranking Member
Impeachment Task Force Impeachment Task Force
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Congress of the Enited States
Washington, DL 20515

The Honorable Claire McCaskill

Chairman, Senate Rule XI Impeachment Committee
United States Senate

Washington, D.C.

The Honerable Orrin Hatch

Vice Chairman, Senate Rule XI Impeachment Committee
United States Senate

Washington, D.C.

Re:

Impeachment of Judge G. Thomas Porteous, Jr. ~ Preliminary Matters

Dear Senator McCaskill and Senator Hatch:

The purpose of this letter is to address the questions set forth in the March 31, 2010 email
from Senate Legal Counsel Frankel relating to certain preliminary procedural issues in
connection with the impeachment trial of Judge Porieous.

Pretria] Motions. The House may raise pre-trial motions regarding the following matters:

Ll

Motion to admit as substantive evidence specific prior swomn testimony at the
Fifth Circuit Special Investigative Committee Hearing [the Fifth Circuit Hearing]
and at the House Impeachment Task Force Hearings where Judge Porteous or his
counse] has either cross-examined the witness or has been provided the
opportunity to do so;

Motion to admit as substantive evidence the sworn testimony and other statements
of Judge Porteous at the Fifth Circuit Hearing;

Motion to admit certain documents into evidence, the authenticity and relevance
of which are not in dispute. These would include, for example, court records (the
curatorships, the Liljeberg proceedings, and the bankruptcy proceedings) or other
similar documents. It is possible that this motion will be unnecessary, or will be
limited in scope, depending on whether a stipulation can be reached with Judge
Porteous’s counsel on this topic;

Motion to permit or admit expert testimony; and
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. Motion relating to stipulations, if appropriate.

Stipulations as to the authenticity of documents. The House believes that the authenticity

of the documents that are relevant to the impeachment trial is beyond real dispute. These
documents generally consist of court records, transcripts, financial records, public records and
certain business records. The House has already identified those documents which are likely to
be used in the Senate trial (using the same exhibil numbers from the Report that accompanied the
Impeachment Resolution), and has provided counsel for Judge Porteous a disc containing the
documents and an exhibit list. By separate letter dated April 9, 2010, the House has requested
that Judge Porteous stipulate to the authenticity of the documents on the exhibit list.

Stipulations as to facts. The House believes that a significant portion of the facts that are
alleged in the Articles are uncontested or have been established beyond legitimate dispute. As an
example, Judge Porteous has admitted to pertinent facts surrounding his relationship with
attorneys Jacob Amato and Robert Creely — including his financial relationship with them prior
to becoming a Federal judge, his handling of the Liljeberg case, his solicitation and acceptance of
cash from Amato when the case was pending, and his acceptance of other things of value from
Amato and Creely while the case was pending. Similarly, the essential facts surrounding Judge
Porteous’s handling of his personal bankruptcy are not in dispute. The House is in the process of
preparing a number of proposed factual stipulations, and will soon be providing them to Judge
Porteous’s counsel for review.

Nonetheless, to expedite the stipulation process, the House suggests that at the time the
Committee sets a motions schedule in this case, it direct each party to consider stipulations
proposed by the other party. The House further suggests that “any proposed stipulation of fact
[or as to authenticity] . . . be accepted as true unless the opposing party file[s] an objection which
include(s] a proffer as to why the proposed stipulation of fact [or authenticity] should not be
accepted as true.”! The House urges that the Committee direct that this process be completed as
of the date that responses to motions are due to be filed.

ings. It is the position of the House that all the testimonial or
documentary evidence that was admitted into evidence in the Fifth Circuit proceeding is
admissible in the Senate trial. (As noted, the House may file a motion seeking to admit particular
evidence in advance of the Senate trial.) At this point in time the House does not anticipate
seeking to admit testimony or witness statements that have not been subject to cross-
examination. The House cannot rule out the possibility that circumstances may arise where it
would seek to have the Committee consider sworn prior recorded testimony or other statements
of witnesses whose credibility had not been questioned or whose statements relate to facts not in

"“Report of the Impeachment Trial Commiltee on the Articles Against Judge Alcee L.
Hastings,” 5. Rept. No. 101-156, 101" Cong,, 1st Sess. 169 (1989).

2
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substantial dispute.’?

Witnesses. The House may call the following witnesses. The nature of the testimony of

the respective witnesses is generally described in the Report that accompanied the Articles of
Impeachment. Depending on the nature of the cross-examination or the defense case generally, it
is likely that it will not be necessary to call all of them, and, of course, it may be necessary to call
other witnesses to address factual contentions that may be raised by the defendant. Those who
sought immunity in connection with the House investigation are indicated.

R e

14.
15.
16.
17.

18.
19.

Article 1

Robert Creely [Immunity]
Jacob Amato [Immunity]
Leonard Levenson [Immunity]
Donald Gardner

Joseph Mole
Rhonda Danos [Immunity]

Article 2

Louis Marcotte

Lori Marcotte

Ronald Bodenheimer

Bruce Netterville [Immunity]
Mike Reynolds

Jeffrey Duhon

Aubrey Wallace

Article 3
Claude Lightfoot
FBI Special Agent DeWayne Homer
FBI Financial Analyst Gerald Fink
Richard Greendyke
Article 4

Former FBI Agent Cheyanne Tackett
Former FBI Agent Robert Hamill

See, e.g., “Report of the Impeachment Trial Committee on the Articles Against Judge

Alcee L. Hastings,” 8. Rept. No. 101-156, 101* Cong., st Sess. 170 (1989).

i
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Length of the case-in-chief. The House believes it can put on its case-in-chief in 30

hours of direct testimony.

Other. On March 23, 2010, the House provided to Judge Porteous all the exhibits cited in
the House Report, as well as other materials marked as exhibits and an accompanying Exhibit
List. (In that the Report refers to matters such as procedural and litigation background that are
not going to be part of the trial in this case, the Exhibit List contains numerous documents which
will not constitute evidence at trial.) The House also made available other documents and
records for inspection. Judge Porteuos’s attomeys have already made an initial review of these
other documents. (A copy of the letter and Exhibit List is attached.)

A review of the Exhibit List provided to Mr. Westling reveals that there are virtually no
materials with which Judge Porteous is unfamiliar. A significant portion of the documents on the
Exhibit List were provided to Judge Porteous in connection with the Fifth Circuit Hearing or
consist of testimony taken at that Hearing.” Other significant sets of records include: 1) various
documents describing the procedural background in this case; 2) court documents with which
Judge Porteous is personally familiar, such as the records from the Liljeberg case, over which
Judg:: Porteous presided; and 3) documents consisting of the grand jury-related litigation in this
case.

Though the Committee on the Judiciary's Impeachment Task Force developed additional
corroboration for certain of the allegations — such as by obtaining the curatorship orders issued by
Judge Porteous 10 Robert Creely, obtaining records of bails set by Judge Porteous that benefitted
the Marcottes, obtaining the orders by which Judge Porteous set aside convictions, or engaging in
further analysis of Judge Porteous’s financial records related to his bankruptcy - a review of the
Articles demonstrates they set forth virtually no substantive allegation of which Judge Porteous
and his attorney were not personally aware:

*These include a substantial portion of Exhibits 11-49, relating to Amato, Creely,
Gardner, Levenson and Danos; Exhibits 100-114, consisting of Judge Portoues’s financial
disclosure reports; Exhibits 120-124, consisting of the Lightfoot grand jury testimony; exhibits
124-149, consisting of various bankruptcy records; and Exhibits 301-343, consisting of casino
records and a few other miscellaneous bankruptcy-related records.

*Exhibits 1-10 are background documents related to the procedural history of this case;
Exhibits 50-68 are Liljeberg court records; Exhibits 400-436 are the litigation documents related
to Judge Porteous’s efforts to keep relevant materials from the House and Senate. [n addition,
Exhibits 150 through 200 generally consist of records related to Judge Porteous’s seeking and
acceptance of trips and gifts from various parties that are not charged in the Articles but are
contained in the Report. Exhibits 200 through 300 are Depositions exhibits. Some of these are
photographs (and some of the photographs include Judge Porteous), but many are duplicates of
documents that were marked and listed in other places on the Exhibits List and include numerous
exhibits related to matters not charged in the Articles.

4-
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Article . Judge Porteous has been aware of the details and substance of the Liljeberg
allegations since in or about late 2003. Judge Porteous was provided with the documents,
including grand jury testimony, related to his relationships with the Robert Creely and Jacob
Amato and his handling of the Liljeberg case in connection with the October 2007 Fifth Circuit
Hearing. At that Hearing, he cross-examined Creely, Amato, and Joseph Mole - the critical fact
witnesses. Judge Porteous was also present at the Task Force Hearing at which those three men
testified and were cross-examined by his counsel.

Article II. Judge Porteous has been familiar with the Marcotte allegations since at least
2003. Indeed, in early 2004, Judge Porteous’s criminal defense attorney at the time engaged in
affirmative defensive efforts on Judge Porteous’s behalf to keep him from being charged in the
Marcotte corruption scheme. These efforts included obtaining from Louis Marcotte an affidavit
that attempted to exculpate Judge Porteous from allegations that he (Judge Porteous) received
cash in exchange for his taking official acts in lowering bonds. In addition, Judge Porteous’s
present counsel, Mr. Westling, is personally and intimately familiar with the Marcotte allegations
- having represented Louis Marcoite in connection with his guilty plea in March 2004 and, in
fact, having been present representing Louis Marcotte during Louis Marcotte’s debriefing
interviews with the FBI in 2004.* The allegations in Article II track the substance and detail of
those interviews and Louis Marcotte’s and Lori Marcotte’s Task Force testimony, at which Judge
Porteous was in attendance.

Article Tl Judge Porteous has been aware of the details and substance of the bankruptey
allegations since at least 2004, when his bankruptcy attorney, Claude Lightfoot, was subpoenaed
to the grand jury in connection with the Department of Justice criminal investigation. Judge
Porteous was provided complete discovery on this topic at the Fifth Circuit Hearing, including
Lightfoot’s prior grand jury testimony and his files. He examined Lightfoot and other witnesses
at the Fifth Circuit Hearing, and Mr. Westling was provided the opportunity to examine
Lightfoot at the Task Force Hearing,

Article IV. As noted above, Judge Porteous is well aware of the allegations and evidence
related to his relationships both with attomeys Robert Creely and Jacob Amato and with Louis
Marcolte — information that Judge Porteous is alleged to have concealed in connection with his
1994 background check. Furthermore, the evidentiary materials memorializing his statements
consist of but a handful of documents, some of which were disclosed at the House Task Force
hearings in November of 2009.

*In a letter dated October 29, 2009, Mr. Schiff and Mr. Goodlatte alerted Mr. Westling to
the potential conflict of interest in his taking a role in these proceedings on behalf of Judge
Porteous that would require him to take a position or actions adverse to the Marcottes. It would
be appropriate that Judge Porteous affirmatively waive any objection to Mr. Westling
representing him anising from Mr. Westling's potential conflict so that no issue emerges at trial
that would cause Mr. Westling to seek to withdraw and thus delay the proceedings.

5.
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We look forward to working with the Committee to expedite the proceedings in this case.

Sincerely,

"Adam Schiff
House Impeachment Manager

Morgan Frankel
Senate Legal Counsel

Attachments

Bob Goodlatte
House Impeachment Manager
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The Honorable Claire C. McCaskill, Chair
The Honorable Orrin G. Hatch, Vice Chair
Senate Impeachment Trial Committee

United States Senate

Russell Senate Office Building, Room B-34A
Washington, D.C. 20002

Dear Senator McCaskill and Senator Hatch:

As you know, the new counsel representing Judge G. Thomas Porteous, Jr. have
asked for a continuance in this case in light of substantial changes to the legal team due to
a conflict of interest that requires either the partial or complete withdrawal of prior
counsel. I am writing to raise a collateral issue relating to the pre-trial motions due on
June 15, 2010. While this issue may be moot if a continuance is granted, we seek clarity
regarding this concemn.

As you know, discovery is not yet complete in this matter. Requiring the defense
to file dispositive motions prior to receiving all relevant information from the House
Managers, would substantially impair Judge Porteous” due process rights. As you know,
in federal litigation, it is customary for dispositive motions to be submitted and briefed on
a different date than other pre-trial motions. Such a date is always set after the
completion of discovery since it would be unfair to require parties to file dispositive
motions without the benefit of all of the evidence in the case. The current schedule in
this matter, however, does not provide for completing discovery before the filing of
dispositive motions, which new counsel for Judge Porteous has sought to remedy in the
proposed continuance schedule previously submitted.

Moreover, it is apparent that dispositive motions cannot be resolved solely by the
Chair and Vice Chair or even by the Committee. Presumably, only the full Senate can
dismiss an Article of Impeachment, since it is the only constitutionally mandated body
able to properly decide whether to dismiss an Article of Impeachment whether done
through trial or pre-matter matters. Therefore, I request confirmation that, should the
Committee deny Judge Porteous” Motion for Continuance, the June 15, 2010 pre-trial
motion due date applies only to motions that can be resolved by the Chair and Vice

THE GeorGE WasHINGTON UNIVERSITY Law ScHooL
2000 H STREET, NW * WASHINGTON, DC 20052 * 202-994-7001 * 202-994-9811
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Chair, and not dispositive motions that would be submitted on a later date to be
determined after the completion of discovery and resolution of the conflict of interest
issues.

I would appreciate your atiention to this matter so that counsel fully understand
what is expected tomorrow if a continuance is not granted. If a continuance is granted,
we ask that a separate date for dispositive motions be established.

Respectfully,
Jonathan Turley
Co-Lead Counsel to Judge G. Thomas Porteous, Jr.

cc:  Thomas Jipping, Esq.
Derron Parks, Esg.
Morgan Frankel, Esq.
Alan 1. Baron, Esq.
Mark Dubester, Esq.
Harold Damelin, Esq.
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In The Senate of the Enited States
Sitting as a Court of Impeachment

In re:

Impeachment of G. Thomas Porteous, Jr.,
United States District Judge for the
Eastern District of Louisiana

R e

JUDGE G. THOMAS PORTEOUS, JR."S EXPEDITED MOTION
FOR A HEARING ON HIS PENDING MOTION FOR A CONTINUANCE

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas
Porteous, Jr., a Judge of the United States District Court for the Eastern District of
Louisiana, by and through counsel, and files this Expedited Motion for a Hearing before
the Senate Impeachment Trial Committee (the “Committee”) or, alternatively, before the
Chair and Vice-Chair of the Committee regarding Judge Porteous’ previously filed
Motion for a Continuance.

The issues raised in the Motion for a Continuance present critical issues of
fundamental fairness and due process. Moreover, resolution of the Motion for a
Continuance will require consideration of complex ethical issues. The parties have
briefed these issues on an extremely truncated schedule and a reasonable resolution of
these issues are potentially outcome determinative in this case since a full defense would
be virtually impossible under the current schedule. As a result, Judge Porteous requests a
brief hearing before the full Committee or, at a minimum, the Chair and Vice-Chair of
the Committee, on the Motion for Continuance and the proper resolution of the conflict

of interest in this case.
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Further, if the Committee is inclined to grant such a hearing, Judge Porteous
respectfully requests that the current deadlines — particularly the June 15, 2010 deadline
for submitting all pre-trial motions — to be held in abeyance until the Motion for a
Continuance is resolved.

WHEREFORE, Judge Porteous respectfully requests that the Senate
Impeachment Trial Committee schedule a hearing, either before the full Committee, or
alternatively, the Chair and Vice Chair of the Committee, regarding the pending Motion
for a Continuance.

Respectfully submitted,
/s/Jonathan Turley

Jonathan Turley

2000 H Street, N.W.
Washington, D.C. 20052
(202) 994-7001

/s/ Daniel C. Schwartz

Daniel C. Schwartz

P.J. Meitl

Daniel T. O'Connor

BRYAN CAVE LLP

1155 F Street, N.W,, Suite 700
Washington, D.C. 20004
(202) 508-6000

Counsel for G. Thomas Porteous, Jr.
United States District Court Judge for the
Eastern District of Louisiana

Dated: June 14, 2010
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CERTIFICATE OF SERVICE

I hereby certify that on June 14, 2010, 1 served copies of the foregoing by
electronic means on the House Managers, through counsel, at the following email
addresses:

Alan Baron - abaron(@seyfarth.com

Mark Dubester — mark.dubester@mail house.gov

Harold Damelin — Harold.damelin@mail.house.gov

Kirsten Konar — kkonar@seyfarth.com

Jessica Klein — jessica klein@mail.house.gov

/s/ P, itl
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CLAIRE MCASKILL, MISSOUME, CHAIRMAN
ORAIN G. HATCH, UTAM, VICE CHARIMAN

LM
BHELDON WHITEMOUSE, RMODE SLAND  JOMM
TOM UDALL, NEW MEXSCO ROGER F, WICKER, MISSIBESTY
SHAREEN, NEW HAMPSHRE MEE JOMANNG.
FOWARD F. KAUFMAN, JAMES E RISCH, 10AHO

Anited States Senate

SENATE IMPEACHMENT
TRIAL COMMITTEE

WASHINGTON, DC 20510-6326
ORD TION FI

On June 11, 2010, Judge G. Thomas Porteous filed a Motion for a Continuance
requesting modification of the Commitiee’s Scheduling Order of May 26, 2010. The House of
Representatives filed its Opposition on June 14, 2010. The Committee will issue a formal order
on Judge Porteous’s Motion; however, due to the approaching deadlines under the Committee's
Scheduling Order of May 26, 2010, the following deadlines are hereby vacated at this time:

All Other Pre-Trial Motions Due June 15, 2010

Response to Pretrial Motions Due June 22, 2010
Dated: June 14, 2010

G N Qa0 [y Gt

CLAIRE McCASKILL ORRIN G. HATCH
Chairman Vice Chairman
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CLARE MCCASKEL, MISSOURL CHAIRMAR
ORAIN G, HATCH, UTAM, VICE CHARIMAN

AT ELOBUCHAM, O DaMINT, SOUTH CARGLINA

SHELDON WHITEHOUSE. RHODE ISLANG  JOMN.

TOM UDALL, NEW MEXCO ROGER F. WICKER, MISSIISIFT
SHANEEN, NEW HAMPSHIRE ICE JOHANNE, MEBRASIA

FOWARD F. KALIFUAN, DELAWARE JAMES £ RISCH, DANO

NAnited Statcs Senate

SENATE IMPEACHMENT
TRIAL COMMITTEE

WASHINGTON, DC 20610-8326

ISPOS E G. THO US, JR."
MOTION FOR A CONTINUANCE

On June 11, 2010, Judge G. Thomas Porteous filed a Motion for a Continuance
requesting modification of the Committee’s Scheduling Order of May 26, 2010. On June 14,
2010, the House of Representatives filed its Opposition, and Judge Porteous filed an Expedited
Motion for a Hearing on His Pending Motion for a Continuance. For the reasons stated below,
the Committee grants in part and denies in part Judge Portcous's Motion for a2 Continuance. The
Expedited Motion for a Hearing is denied.

BACKGROUND

Judge Porteous secks a continuance of all pending deadlines under the May 26
Scheduling Order based on his retention of new counsel on Articles II and IV of the Articles of
Impeachment. Last week, Judge Portecus removed lead counsel Richard Westling and his firm
Ober, Kaler, Grimes & Shriver, P.C. from his defense team on Articles II and IV; in their place,
Judge Porteous appointed Jonathan Turley, who was initially retained in mid-May, as co-lead
counsel and also brought on Daniel Schwartz, P.J. Meitl, and Daniel O'Connor from Bryan Cave
LLP. According to the Motion, this change in rcpresentation was made after Mr. Turley
completed an independent conflicts review of Mr. Westling’s representation of Judge Porteous in
this matter and his previous and ongoing representation of Louis and Lori Marcotte, who will
likely be key impeachment trial witnesses against Judge Porteous. Specifically, Mr. Westling
previously represented Louis Marcotte in the federal criminal investigation on judicial corruption
and bribery in the 24th Judicial District Court of Louisiana' and currently represents Louis and
Lori Marcotte and Bail Bonds Unlimited, Inc., in another related civil proceeding.

The House strenuously objects to a continuance of the evidentiary hearings and maintains
that Judge Porteous is “once again ‘gaming’ the system in order to delay and derail the
proceedings as much as possible™ The House first raised the potential conflict of interest to
Judge Porteous and his defense team (including Mr. Westling) on October 29, 2009. Judge
Porteous, the House claims, has declined to replace Mr. Westling on numerous occasions in the
House impeachment proceedings and again at the commencement of impeachment trial
proceedings before the Senate.

! See HR. Rep. No. 111-427, Ex. 71 (March 4, 2010).
? House of Representative’s Opposition to Judge G. Thomas Portcous, Jr.’s Motion for Continuance at 2-4 (June 14,
2010).
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Counscl for the House and Judge Porteous, Senate Legal Counsel, and the Committee
staff discussed this conflict at a meeting on May 18, 2010. At this meeting, Mr. Westling
assured the Committee staff that the conflicts issue had been explored and resolved to his
satisfaction, in part, by retaining Mr. Turley to handle the Article II allegations relating to the
Marcottes. He also assured all present (including Mr. Turley) that Judge Porteous could work
with the proposed deadlines and the Committee’s hearing dates.

On June 8, 2010, Judge Porteous misscd a filing deadline under the Scheduling Order.
After an inquiry regarding the missed deadline by the Committce staff, Mr. Turley provided a
letter on June 9, 2010, indicating that he joined the defense team “in part to review this alleged
conflict of interest raised by House and Scnate counsel” and that after completing this review he
now believed “it is necessary for Mr. Westling to remove himself from representing Judge
Porteous in relation to Article 11 and Marcotte-related issues to avoid even the appearance of a
conflict of interest in this case.”® The letter then stated that “[a] continuance is necessary to
address current matters on the schedule.” This was the first notice given to the Committee of
Mr. Turley’s conflicts review and the resulting change in representation.

At a June 10, 2010, meeting with thc Commitiee staff, Mr. Turley reiterated Judge
Porteous’s request for a continuance and was adviscd to file promptly a motion for medification
of the Scheduling Order. In addition, the Committee requested that Judge Porteous file a
memorandum addressing the conflicts review and analysis under the appropriate rules of
professional responsibility. In response, Judge Porteous filed the pending Motion for a
Continuance on June 11, 2010, and Mr. Turley submitted a letter on June 13, 2010, outlining his
conflicts analysis.*

Counsel for Judge Porteous proposes a bifurcation of representation on the Anicles of
Impeachment whereby the full team including Mr. Westling would defend against Anticles [ and
111 but only Mr. Turley, Mr. Schwartz, Mr. Meitl, and Mr. O’Connor will defend against Articles
Il and IV, With the start of the Committee’s evidentiary hearings still six weeks away, Judge
Porteous seeks an eight-week continuance of the hearings.

? Letter of Jonathan Turley to the Honorable Claire McCaskill and the Llonorable Orvin G. Hatch at 2 (June 9, 2010).
Both the Motion and the Mr. Turley's letter mistakenly assert that the House objects to this alleged conflict of
interest. This is incormect. The House has consistently stated that even as it raises the potential conflict for the
record, it does not seek the disqualification of Mr. Westling from any part of the case.

* Letter of Jonathan Turley to the Honorable Claire McCaskill and the Honorable Orrin G. Hatch (June 13, 2010)
(“June 13 Turley Letter™).

S%u
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STANDARD

Impeachment has a unique role in our constitutional order.’ The Supreme Court has
recognized that “the whole of the impeachment power is divided between the two legislative
bodies, with the House given the right to accuse and the Senate given the right to judge,” and that
the impeachment proceeding is independent of, and not akin to, a civil or criminal proceeding.”
The Founders® deliberate act of endowing the House and Senate with the impeachment power
leads to a distinctive process that is neither subject to judicial review nor constrained by the
procedures of the judicial branch,

Under Rule XI, the Committee is called on “to receive evidence and take testimony . . . .
[and to] report to the Senate in writing a certified copy of the transcript of the proceedings and
the testimony had and given before such commitiee.” The Senatc has also authorized the
Committee “to report to the Senate a statcment of facts that are uncontested and a summary, with
appropriate references to the record, of evidence that the parties have introduced on contested
issues of fact.”® With these guidelines and subject 1o review by the full Senate, the Committee
has broad discretion to manage the evidentiary procecdings and prepare a record for deliberation
by the full Senate.” The Senate’s delegation of responsibility to this Committee comes with the
inherent power to supervise—and, if necessary, disqualify- - counsel appearing before it.

DIS ION

The Committee must first confront a conflict-of-interest issue that Judge Porteous and his
counsel have either willfully ignored or unreasonably excused since Mr. Westling was first
retained. Even viewing the facts in the light most favorable to Judge Porteous and Mr. Westling,
the October 29 letter from the House alerted them of this scrious issue. Indeed, Mr. Westling
sought informed consent waivers from the Marcottcs in an attempt to salvage his representation
of Judge Porteous. Yet even after being denied such waivers, Mr, Westling did not withdraw but
instead opted only to bring in other counsel to cross-examine the Marcottes.'® This failure to
withdraw is professionally and ethically inexcusable. As explained below, neither Mr.
Westling’s partial withdrawal nor Mr. Turley’s proposal to screen Mr., Westling from Article II
and IV resolve the conflict of interest under the applicable rules of professional responsibility.

* See U.S. Const. art. 1, §§ 2, 3.

¢ Nixon v. United States, 506 U.S. 224, 236 (1993) (rejecting judicial review of the Senate’s impeachment
procedures based on the Constitution’s commitment of “the sole Power to try all Impeachments™ to the Senate); id.
at 234 (citing U.S. Const., art. I, § 3, cl. 7).

? Rule X1, Procedure and Guidelines for Impeachment I'rials in the United States Senate (August 15, 1986).

¥S. Res. 111458 § 5 (March 17, 2010),

* Under Rule X1, the full Senate retains oversight over all actions taken by the Committee; therefore, Judge Porteous
will have the opportunity to seek relief from the full Senate.

'° Even afier Mr. Westling's co-counsel did not appear at a December 2009 hearing where the Marcouttes testified
before the House Impeachment Task Force, he waited to address the conflict until May 2010.

-3-
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L Conflict of Interest

Prompted by new information discloscd in the June 9 letter from Mr. Turley, the
Committee staff sought more information at the June 10 meeting regarding the conflict of
interest in Mr. Westling’s representation of Judge Porteous, the conflicts review conducted by
Mr. Turley, and how the proposed bifurcated representation addressed the actual conflict
identified. Although the parties were awarc of this issuc in October 2009, the material facts
underlying the conflict were not fully disclosed to the Committee until the June 10 meeting.
Since mid-May, Judge Porteous and his attorneys have put forth three different arrangements to
address Mr. Westling’s conflict.”’ None of the proposals offered by Mr. Westling and Mr.
Turley adequately address the glaring conflict of interest.'

A. Mr. Westling has a conflict of interest in representing Judge Porteous.

There is no doubt that Mr. Westling has a conflict of interest under both the District of
Columbia Rules of Professional Conduct and the American Bar Association Model Rules of
Professional Conduct."® Unless informed consent of each affected client is secured, D.C. Rule
1.7(b) states that “a lawyer shall not represent a client with respect to a matter if: (1) That matter
involves a specific party or parties and a position to be taken by that client in that matter is
adverse to a position taken or to be taken by another client in the same matter even though that
client is unrepresented or represented by a different lawyer.™"* Mr, Westling has a Rule 1.7(b)(1)
conflict here as Judge Porteous’s position is adversc to a position to be taken by the Marcottes,
another current client of Mr. Westling, in this proceeding.

Mr. Westling argues that Rule 1.7(d) allows him to continue representing Judge Porteous
despite his Rule 1.7(b}(1) conflict. Subpart (d), often referred to as the “thrust-upon” exception,
states: “If a conflict not reasonably foresecable at the outset of representation arises under
paragraph (b)(1) after the representation commences, and is not waived under paragraph (¢), a
lawyer need not withdraw from any representation unless the conflict also arises under
paragraphs (b)(2), (b)(3), or (b)(4).”"* At the June 10 meeting, Mr. Westling suggested that this

"' At the May 18 meeting, Mr. Westling reiterated his longstanding position that his conflict was sufficiently
addressed if he did not cross-examine the Marcoties. In the [ace of Scnate Legal Counsel's skepticism regarding
this arrangement, Mr. Westling epparently requested a separate conflicts analysis by Mr. Turley. In his June 8 letter,
Mr. Turley represénied that Mr. Wesiling's conflict could be mitigated if he was screened from Article 1), which
afleges corrupt conduct involving the Marcoties. When asked by Senate Legal Counsel at the June 10 meeting why
Mr. Westling should not also be screened from Article IV, which incorporates Marcotte-related allegations, Mr.
Turley conceded that Mr. Westling should be screened from both Article 1l and IV.

"7 Indeed, Mr. Turley’s June 13 letter raises concerns about some of the earlier proposals for addressing the conflict.
See June 13 Turley Letterat 11,

" The applicable provisions under the D.C. Rules and the Model Rules are substantially similar; therefore, the
analysis under both yields the same conclusion. See D.C. Rules of Prof’l Conduct R. 1.7 (2006); Mode) Rules of
Prof'l Conduct R. 1.7 (2009). As Mr. Westling is a member of the D.C. Rar and Mr. Turley's analysis relied on the
D.C. Rules, the Committee opts to examine this issue under the D.C. Rules.

" D.C. Rules of Prof"l Conduct R. 1.7(bX1); see alsa id, R 1.7(c).

" 1d, R. 1.7(d).

-4-
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exception applied here because he had a reasonable basis for concluding at the time Judge
Porteous retained him that the Marcotte-related allegations would not be part of the impeachment
inquiry since those allegations were not part of the Judicial Council’s investigation and report.

Mr. Westling’s reliance on subpart (d) is not credible and undermined by his long
involvement in representing Mr. Marcotte in a related criminal matter. According to Mr.
Turley’s June 13 letter, Mr. Westling represented Mr. Marcotte from at least 2004 through 2006
in the Justice Department investigation that led to a guilty plea for Mr. Marcotte and, later, the
referral of Judge Porteous to the Judicial Council of the Fifth Circuit: “As part of the plea
agreement, Louis Marcotte agreed to cooperate with the government, which continued until
2006. As part of this cooperation, Mr. Westling participated in various meetings with the
government, including but not limited to a meeting with the Justice Department’s Public
Integrity Section which was investigating Judge Porteous.™® Thus, he was well aware that the
relationship between Judge Porteous and the Marcottes was being investigated years before he
was retained by Judge Portcous in 2008, The accusations of corrupt conduct by Judge Porteous
and the Marcottes were also included in the Justice Department referral letter to the Judicial
Council dated May 18, 2007. While Judge Porteous (and Mr. Westling) may have been hopeful
that those allegations would not be included in the Articles of Impcachment, the inclusion of
those allegations was rcasonably foresceable.

In addition, as Mr. Turley noted in the June 13 letter, there arc strong arguments that Mr,
Westling also has a conflict under Rule 1.7(b)}2) and (b)(3)."" These provisions bar
representation where: “(2) Such representation will be or is likely to be adversely affected by
representation of another client; [or] (3) Representation of another client will be or is likely to be
adversely affected by such representation.”’® As Asticle II centers on Marcotte-related conduct
and Article IV also references the Marcottes, the ongoing duties of loyalty and confidentiality to
the Marcottes will unavoidably impair Mr. Westling’s representation and defense of Judge
Porteous. Similarly, his representation of Judge Porteous here will complicate his defense of the
Marcottes in the civil matter now pending in federal court and potentially interfere with their role
as witnesses in this proceeding.

The Committee therefore finds that Mr. Westling has a conflict of interest under Rule
L7(bX1), (b)(2), and (b)(3).

B. The proposed solution of screcning Mr. Westling from Articles I and IV
does not cure the conflict.

As outlined by Mr. Turley in his June 9 letter, at the June 10 meeting, and in the June 13
conflicts letter, Judge Porteous proposes to address the conflict by creating a firewall screening

' June 13 Turley Letter at 1.
1d at8.

'* The “thrust upon” exception under subpart (d) expressly excludes (b)2) and (b)(3) conflicts. See id, R. 1.7(d).
-
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Mr. Westling and his firm from the defensc against Articles [l and 1V."® Despite settling on and
recommending this arrangement, Mr. Turley raised for the first time in his June 13 letter that he
“believe[s] a compelling argument can be made, with sufficient time to prepare for new counsel,
that there is no alternative to complete withdrawal.”??

The Committee is deeply troubled that this obvious conflict, which Judge Porteous and
Mr. Westling have known about since October 2009, was not promptly and squarely resolved.
When viewed in light of the abrupt changes in representation and delays in the proceedings
before the Judicial Council, there is considerable doubt whether Judge Porteous has made a good
faith effort to resolve this conflict. The wavering and evolving analysis and proposed remedies
offered by counsel has complicated and frustrated the prompt resolution of this issue.

Even the final solution recommended by Judge Porteous to limit Mr. Westling to his
defense against Articles [ and IIl is problematic. Mr, Turley assumes but does not cite any
supporting authority resolving this type of conflict with a screen or firewall.”' Just as a civil o
criminal case with multiple claims or counts is still one “matter™ under the rules of professional
conduct, the Senate's trial of the four Articles of Impeachment is also a single matter. While a
“firewall” to exclude an attomey from discussing matters that present a conflict may be a
permissible solution for conflicts imputed to other attorneys in a law firm, a screen cannot
resolve the conflict caused by one attorney's representation of two adverse clients.

C. Absent informed consent of the Marcottes and Judge Porteous, Mr.
Westling must be disqualified as counsel in this matter.

Although no party moves for the disqualification of Mr. Westling, the Committee cannot
ignore a conflict of interest that threatens the integrity of the proceedings on Articles I1 and IV,
The sole remedy for resolving this conflict without the disqualification of Mr, Westling is for
Judge Porteous and the Marcottes to “provide[] informed consent to such representation after full
disclosure of the existence and nature of the possible conflict and the possible adverse
consequences of such representation.” The Marcottes—key witnesses on Articles I and IV—
have refused to give informed consent to Mr. Westling.”> Therefore, the Committee has no
choice but to disqualify Mr. Westling as counsel in this matter.

IL The Committee’s Schedule

More than six weeks remain until the evidentiary hearings under the current Scheduling
Order. Because of Mr. Westling’s failure to address this conflict, the Committee is forced to
modify the current schedule to allow Judge Porteous’s remaining counsel more time to prepare

¥ See June 13 Turley Letter at 9-13.

P rd ut 1.

 See id,

2 p.C. Rules of Prof’l Conduct R. 1.7(c).
* June 13 Turley Letter at 2,
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for the evidentiary hearings. The Judicial Council for the Fifth Circuit addressed these
underlying matters in 2007. The House impeachment proceeding in this matter began in
September 2008 and resulted in Articles of Impeachment adopted on March 17, 2010 Based
on Judge Porteous’s participation in these earlier proceedings, a continuance of the evidentiary
hearings of two months (or longer) is not warranted,?’

The evidentiary hearings before the Committec are hereby continued to September 13,
2010. This resolution is appropriate given that Judge Porteous has been fully aware of this issue
for almost eight months. The House’s discovery production is now complete.® This provides
remaining counsel twelve full weeks to prepare for the evidentiary hearings. Counsel for Judge
Porteous and the House are advised that no further continuances based on this issue shall be
granted. The Committee’s May 26 Scheduling Order is modified as follows:

All Pre-Trial Motions Due July 21,2010
Response to Pre-Trial Motions Due July 28,2010
Witness Immunity Requests Due August 2, 2010
Witness Subpoena Requests Due August 2, 2010
Committee to Hold Hearing on Motions August 4, 2010
Witness Lists and Proposed Stipulations Due August 5, 2010
Responses/Objections to Proposed Stipulations Due August 12,2010
Reply to Objections to Proposed Stipulations Due August 19, 2010

Meeting of All Counsel Re: Stipulations & Objections, Exhibits, Witnesses August 26, 2010

Pre-Trial Statements Due September 1, 2010
Committee to Hold Evidentiary Hearings September 13-17, 2010
All Post-Trial Briefs Due September 24, 2010

M H. Res. 111-1031 (March 17, 2010). Judge Porteous and his counsel have had the benefit of the House Judiciary
Committee's report (published in March 2010) summarizing the evidence in support of the Articles.

* Judge Porteous cites the length of the impeschment trial proceedings against Judge Alcee Hastings as a reference
for the reasonableness of his roqum for continuance. Judge Hastings's impeachment is the far outlier in terms of

length duration for Senate i proceedings. Of the eleven federal judges impeached and tried in the
Senate, the duration of Senate unpuchmmt pmeedlngs has vaned ﬂnm 34 10 437 days. Congressional Research
Service, The Role of the Senate in Judici (April 9, 2010} (calculating for each

impeachment proceeding the duration between the d:y the Same first formed itself as a Court of Impeachment and
the Senate’s final vote on the articles). All but two impeachments irials were resolved within six months. [d
* Letter of Alan Baron to Richard Westling and Jonathan Turley (June 15, 2010).

gz
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Unless otherwise ordered, all filing deadlines shall be submitted in MS Word and PDF
formats via electronic mail to filings@sitc.senate.gov no later than 5:00 p.m. on the due date.
Two (2) copies should also be submitted in paper form with the Clerk of the Committee (or her
designee) in B-34A of the Russell Senate Office Building soon thercafier. Unless expressly
modified, all other requirements of the Committee’s May 26 Scheduling Order remain in effect.

CONCLUSION
For these foregoing reasons, the Committee disqualifies Mr. Westling as counsel of

record and grants in part and denies in part Judge Porteous's Motion for a Continuance. Judge
Porteous’s Motion for Hearing is denied.

Dated: June 21, 2010

I:.f i - /}1 . ,
G O G © Sk LHA

CLAIRE McCASKILL ORRIN G. HATCH
Chairman Vice Chairman
AMY KMOBUCHAR n M

N W HOUSE HN BARRASSO
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JEANNE SHAHEEN MIKE JOHANNY
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JonaTHAN TURLEY

1.B. anp Maurice C. SHaPIRO PROEESSOR
of PunLic INTEREST Law

June 14,2010

By Electronic Mail and Courier Delivery

The Honorable Claire C. McCaskill, Chair
The Honorable Orrin G. Hatch, Vice Chair
Senate Impeachment Trial Committee

United States Senate

Russell Senate Office Building, Room B-34A

Washington, D.C. 20002

Re:  The Impeachment Trial of Judge G. Thomas Porteous, Jr.
Dear Senator McCaskill and Senator Hatch:

Over the weekend, I supplied a full analysis of the conflict of interest raised in
this case vis-a-vis Mr. Richard Westling and his firm Ober Kaler. As part of that
analysis, I noted that a possible conflict of interest of Louisiana lawyers Sam Dalton and
Rémy Voisin Stamns had been raised at the last meeting by Mr. Westling. We stated that
both lawyers had been advising Judge Porteous in Louisiana and would not have a role in
the trial. Following the recent meeting, the matter was raised with both lawyers. This
afternoon I received confirmation that both lawyers are formally withdrawing from any

role in these proceedings.

cc:  Thomas Jipping, Esq.
Derron Parks, Esq.
Morgan Frankel, Esq.
Alan 1. Baron, Esg.
Mark Dubester, Esq.
Harold Damelin, Esq.

Respectfully,

AT e 17

Jonathan Turley
Co-Lead Counsel to Judge G. Thomas Porteous, Jr.

Tue Georce WasHingTon University Law ScrooL

2000 H STREET, NW * WasHINGTON, DC 20052 * 202-994-7001 * 202-994-9811
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Law Offices
of
Samuel S. Dalton
Attorney At Law
Correspondence 2001 Jefferson Highway
P.0O. Box 10501 Jefferson, Loujisiana 70121
Jefferson, LA 70181-0501 Phone (504) 835-4289

Fax (504) 835-4302

File# JAPORTEOUS\CONFLICT ISSUE - WESTLING\06.24.2010 - Conflict - Trasmit
Let.ssd.wpd

June 24, 2010

The Honorable Claire McCaskill, Chair The Honorable Orrin G. Hatch, Vice Chair
Senate Impeachment Trial Committee Senate Impeachment Trial Committee
United States Senate United States Senate
Russell Senate Office Building, Room B-34A Russell Senate Office Building, Room B-34A
Washington, D.C. 20002 Washington, D.C. 20002

Re: The Im hment Trial of the Hon: eG. o] icle 11T Judge.

tion To Withdraw Fi e Re tion Of Honorable G. s

Article IIT Judge.
GREETINGS SENATOR McCASKILL AND SENATOR HATCH:

Please notice the Joint Motion To Withdraw by Attorney Samuel S. Dalton (LSBA# 4473) and
Attorney Rémy Voisin Stams from the Representation of G. Thomas Porteous, an Article Il Judge.

The Motion, with the exhibits, is self- explanatory in that itexhibits a conflict of interest that requires
withdrawal by the undersigned attorneys.

Thank you for your attention and patience in this matter.

Sincerely,
ﬁ). oo OL—
Samuel S. Dalton (LSBA# 4473) Rémy Voistu Starns (LSBA# 26522)

Attorney At Law Attorndy At Law
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Fn The Senate of the Enited Htates
Sitting as a Court of Impeachment

In re:

Impeachment of G. Thomas Porteous, Jr.,
United States District Judge for the
Eastern District of Louisiana

JOINT MOTION TO WITHDRAW FROM REPRESENTING
THE HON. G. THOMAS PORTEOUS, AN ARTICLE II1 JUDGE
ATTORNEY SAMUEL 2.YDALT0N (LSBA# 4473)
ATTORNEY REMY VO?;I[: STARNS (LSBA 26522)

NOW BEFORE THE SENATE OF THE UNITED STATES, SITTING AS A COURT
OF IMPEACHMENT, comes Samuel S. Dalton, attorney at law (LSBA# 4473) and Rémy
Voisin Starns, members, in good standing of the Louisiana State Bar Association, the 5"
Circuit Bar Association, and admitted to practice law and appear in the Supreme Court of the
United States of America, hereinafter referred to as Movers, appearing herein for the sole
purpose of informing the Senate of the United States, Sitting as a Court of Impeachment,
that:

1. It has become mandatory, as a matter of Ethics and Professionalism, that

withdrawal, by Movers, from any representation of the Honorable G. Thomas

Porteous, Jr., an Article ITI Judge of the United States District Court for the Eastern
District of Louisiana, in the above Entitled Matter for the following reasons:

Page 1 of 24 -Motion to Withdraw
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A) The Honorable G. Thomas Porteous has been Impeached by the United
States House of Representatives and faces trial, in the United States Senate,
upon Four Articles of Impeachment approved by the House of Representatives;
and,’

B) The Louisiana Rules of Professional Conduct for Attorneys, Rule 1.7 thereof
provides, to-wit:

Louisiana Rules of Professional Conduct

RULE 1.7. CONFLICT OF INTEREST: CURRENT CLIENTS

(@)

(b)

Except as provided in paragraph (b), a lawyer shall not represent a client if|
therepresentation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if:

(1) the representation of one client will be directly adverse to another client; or

@) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former
client or a third person or by a personal interest of the lawyer.

Notwithstanding the existence of a concurrent conflict of interest under paragraph (a),
a lawyer may represent a client if:

(1)  thelawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation te each affected client;

(2)  the representation is not prohibited by law;

(3) therepresentation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other
proceeding before a tribunal; and

(4) __ each affected client gives informed consent, confirmed in writing.

! See Exhibit A, Articles of Impeachment, attached hereto and made a part hereof.

Page 2 of 24 -Motion to Withdraw
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AND,

C) The District of Columbia Rules of Professional Conduct for Attorneys, Rule
1.7 thereof provides, to-wit:

Rule 1.7—Conflict of Interest: General Rule

(a) A lawyer shall not advance two or more adversa positions
in the same matter.

(b) Except as permitted by paragraph (c) below, a lawyer
shall not represent a client with respect to a matter if:

(1) That matter involves a specific party or parties and a
position to be taken by that client in that matter is adverse to a
pmmonhkmarmbeumbramm«dmmuwum
matter even though that client is unrep: i or rep
by a different lawyer;

{2) Such representation will be or is likely to be adversely
affected by representation of another client;

{3}Represuruumu!aﬂoﬂ'mdentwmbeonslike¢ym
be adh ty affi d by such t:

(4) ‘!helawya"s pml\ﬁtlonaljudgﬂnntm behalf of the
client will be or y may be ad ly affected by the
lawyer's resp "mmof inathirdpartyorm
lawyer's own financial, business, property, or personal
interests.

(c) A lawyer may represent a client with respect to a matter
inmedroumdﬁcrlbedlnpum‘ph(h)mw

(1) Each p Y d client provides informed
consent to such representation after full disclosure of the
e:dsnemmﬁumreofmepusdﬂemﬂlacndu\emlbh
q es of such rep tation; and

(2)meummwmmmmuwmu
able to provide competent and diligent representation to each
affected client.

(d) If a confiict not reasonably foreseeable at the outset of
representation arises under paragraph (b)(1) after the

, and is not waived under paragraph
{c],alawyerneednotwlmmaﬂr representation
unless the conflict also arises under paragraphs (b)(2), (b)}(3),
or (b)4).

Each of the foregoing Rules mandate the withdrawal of any representation of the said
G. Thomas Porteous, an Article III Judge, in the above entitled Impeachment Proceedings, by

Movers, because:
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1) Rhona Danos is listed as an witness, in the prosecution of this matter, in the
letter dated April 13, 2010, addressed to Honorable Claire McCaskill,
Chairman, and Honorable Orrin Hatch, Vice Chairman, Senate Rule IX
Impeachment Committee by House Managers, Adam Schiff and Bob
Goodlatte’; and,

2) Movers are presently, at all relevant times herein, represented Rhona Danos
in the matter entitled Rhonda Danos v. Edith Jones, Chief Judge, et al, No. 09-
6299 on the Docket of the United States District Court for the Eastern District
of Louisiana’; and,

3) Movers, at all times relevant, were under the belief that a waiver could cure
the current and actual conflict of interest, however, after learning of the attitude
and interpretation placed upon the Louisiana and the District of Columbia
Rules of Professional Conduct (1.7) relative to conflict of interest, by Adam
Schiff, Chairman, Impeachment Task Force and Bob Goodlatte, Ranking
Member, Impeachment Task Force.! Movers consulted with other Attorneys
and realized that such conflict cannot be cured by a waiver from a fully
informed client; it being impossible to fully inform Rhonda Danos of the
consequences of this dual representation, without disclosing privileged
information.

This court bas consistently held that a defense
attorney required to cross-examine a current or former
¢ benalf of a current defenda uffers from an
actual conflict. See, e.g., State v. Carmouche, 508 So.2d
at 804; Franklin, 400 So0.2d at 620 ("[W]e must agree
with the defendant's attorney, and with the trial judge,
that an acteal conflict arose when the state called

*See Exhibit B, April 13,2010 letter by Adam Schiff and Bob Goodlatte, attached hereto
and made a part hereof.

*See Exhibit C, Excerpts from Federal Complaint wherein Rhonda Danos appears as
Plaintiff, represented by Movers, attached hereto and made a part hereof.

‘See Exhibit D, letter of October 29, 2009, addressed to Attorney Richard Westling,
attached hereto and made a part hereof.
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[counsel’s former client] to the stand. [Counsel] was
put in the unenviable position of trying zealously to
represent the defendant at trial while simultaneously
trying to protect the confidences of a former client who
was testifying for the state against the defendant."); see
also Dane S. Ciolino, ed., Louisiana Rules of
Professional Conduct, Rule 1.7 comment 3 (L.S.B.A.
2001) ("As a general proposition, loyalty to a client
prohibits undertaking representation directly adverse
to that client without that client's consent."). State of
Louisiana v. Cisco, No. 2001-KA-2732 (La. S.Ct.
December 3,2003, Rehearing Denied January 16,
2004, 861 So.2d 118 (La. 8.Ct. 12/03/2003) at pg.
130 (Italics and underlined added);

Inview of the foregoing premises and the Rules of Professional Conduct for Attorneys,
Movers are obligated to recognize the “actual and current conflict of interest” outstanding
herein, thereby mandating the withdrawal and the removal of themselves from rendering any

legal representation on behalf of the said G. Thomas Porteous in the above entitled

Impeachment Proceedings; and,
IT IS SO MOVED. m %
b'-:'-.
_\&mmm;m-_
Samuel S. Dalton (LSBA# 4473) Rémy Voidin Starns
2001 Jefferson Highway 2001 Jefferson Highway
P.O. Box 10501 P.O. Box 10501
Jefferson, LA 70181-0501 Jefferson, LA 70181-0501
(504) 835-4289 / FAX 835-4302 (504) 835-4289 / FAX 835-4302
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CERTIFICATE
I HEREBY CERTIFY THAT ON THE 24th DAY OF JUNE, 2010, I SERVED COPIES OF
THE FOREGOING BY 1" Class Mail and/or ELECTRONIC MEANS ON THE HOUSE

MANAGERS, THROUGH COUNSEL, AT THE FOLLOWING EMAIL AND/OR
ADDRESSES, TO-WIT:

Alan Baron - abaron@sevfarth.com

Jessica Klein - jessica. klein@mail. house.gov
Mark Dubester - mark.dbester@mail. house.gov

Richard Westling - rewwestling@ober.com
P. J. Meitl - pjmeiti@bryancave.com
Jonathan Turley - jturley@law.gwu.edu
Rebecca Seidel - United States Senate

Harold Damelin - Harold.damelin@mail. house.gov
Morgan Frankel - Morgan J. Frankel

Attorney at Law

Office of Senate Legal Counsel

hment C
642 Hart Senate Office Building Russell Senate Office Building
Washington, D.C. 20510-7250 Room B-34A

Kirsten Konar - kkonar@sevfarth.com Washington, DC 20002

I FURTHER CERTIFY THAT THE EXHIBITS, ATTACHED HERETO AND MADE A
PART HEREOF, ARE TRUE AND CORRECT COPIES OF WHAT THEY PURPORT TO

Fored Shedlor

Samuel S. Dalton, (LSBA#4473)
Attorney
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H. Res. 1031
In the House of Representatives, U.S.,
March 11, 2010.
Impeaching G. Thomas Porteous, 3r., judge of the United States District Court for the Eastern District of
Louisiana, for high crimes and misdemeanors.

Resolved, That G. Thomas Porteous, Jr., a judge of the United States District Court for the Eastern
District of Louisiana, is impeached for high crimes and misdemeanors, and that the following articles
of impeachment be exhibited to the Senate:

Articles of impeachment exhibited by the House of Representatives of the United States of America
in the name of itself and all of the people of the United States of America against G. Thomas
Porteous, Jr., a judge in the United States District Court for the Eastern District of Louisiana, in
maintenance and support of its impeachment against him for high crimes and misdemeanors.

Article 1

G. Thomas Porteous, Jr., while a Federal judge of the United States District Court for the Eastern
District of Louisiana, engaged in a pattern of conduct that is incompatible with the trust and
confidence placed in him as a Federal judge, as follows:

Judge Porteous, while presiding as a United States district judge in Lifemark Hospitals of Louisiana,
Inc. v. Liljeberg Enterprises, denied a motion to recuse himself from the case, despite the fact that
he had a corrupt financial relationship with the law firm of Amato & Creely, P.C. which had entered
the case to represent Liljeberg. In denying the motion to recuse, and in contravention of clear canons
of judicial ethics, Judge Porteous failed to disclose that beginning in or about the late 1980s while
he was a State court judge in the 24th Judicial District Court in the State of Louisiana, he engaged
in a corrupt scheme with attorneys, Jacob Amato, Jr., and Robert Creely, whereby Judge Porteous
appointed Amato's law partner as a curator’ in hundreds of cases and thereafter requested and
accepted from Amato & Creely a portion of the curatorship fees which had been paid to the firm.
During the period of this scheme, the fees received by Amato & Creely amounted to approximately
$40,000, and the amounts paid by Amato & Creely to Judge Porteous amounted to approximately
$20,000.

Judge Porteous also made intentionally misleading statements at the recusal hearing intended to
minimize the extent of his personal relationship with the two attorneys. In so doing, and in failing
to disclose to Lifemark and its counsel the true circumstances of his relationship with the Amato &
Creely law firm, Judge Porteous deprived the Fifth Circuit Court of Appeals of critical information
for its review of a petition for a writ of mandamus, which sought to overrule Judge Porteous's denial
of the recusal motion. His conduct deprived the parties and the public of the right to the honest
services of his office.
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Judge Porteous also engaged in corrupt conduct after the Lifemark v. Liljeberg bench trial, and while
he had the case under advisement, in that he solicited and accepted things of value from both Amato
and his law partner Creely, including a payment of thousands of dollars in cash. Thereafter, and
without disclosing his corrupt relationship with the attorneys of Amato & Creely PLC or his receipt
from them of cash and other things of value, Judge Porteous ruled in favor of their client, Liljeberg.

By virtue of this corrupt relationship and his conduct as a Federal judge, Judge Porteous brought his
court into scandal and disrepute, prejudiced public respect for, and confidence in, the Federal
judiciary, and demonstrated that he is unfit for the office of Federal judge.

Wherefore, Judge G. Thomas Porteous, Jr., is guilty of high crimes and misdemeanors and should be
removed from office.

Article II

G. Thomas Porteous, Jr., engaged in a longstanding pattern of corrupt conduct that demonstrates his
unfitness to serve as a United States District Court Judge. That conduct included the following:
Beginning in or about the late 1980s while he was a State court judge in the 24th Judicial District
Court in the State of Louisiana, and continuing while he was a Federal judge in the United States
District Court for the Eastern District of Louisiana, Judge Porteous engaged in a corrupt relationship
with bail bondsman Louis M. Marcotte, 111, and his sister Lori Marcotte. As part of this corrupt
relationship, Judge Porteous solicited and accepted numerous things of value, including meals, trips,
home repairs, and car repairs, for his personal use and benefit, while at the same time taking official
actions that benefitted the Marcottes. These official actions by Judge Porteous included, while on
the State bench, setting, reducing, and splitting bonds as requested by the Marcottes, and improperly
setting aside or expunging felony convictions for two Marcotte employees (in one case after Judge
Porteous had been confirmed by the Senate but before being sworn in as a Federal judge). In
addition, both while on the State bench and on the Federal bench, Judge Porteous used the power
and prestige of his office to assist the Marcottes in forming relationships with State judicial officers
and individuals important to the Marcottes' business. As Judge Porteous well knew and understood,
Louis Marcotte also made false statements to the Federal Bureau of Investigation in an effort to assist
Judge Porieous in being appointed to the Federal bench.

Accordingly, Judge G. Thomas Porteous, Jr., has engaged in conduct so utterly lacking in honesty
and integrity that he is guilty of high crimes and misdemeanors, is unfit to hold the office of Federal judge,
and should be removed from office.

Article I

Beginning in or about March 2001 and continuing through about July 2004, while a Federal judge
in the United States District Court for the Eastern District of Louisiana, G. Thomas Porteous, Jr.,
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engaged in a pattern of conduct inconsistent with the trust and confidence placed in him as a Federal
judge by knowingly and intentionally making material false statements and representations under
penalty of perjury related to his personal bankruptey filing and by repeatedly violating a court order
in his bankruptcy case. Judge Porteous did so by--

(1) using a false name and a post office box address to conceal his identity as the debtor in
the case;

(2) concealing assets;
(3) concealing preferential payments to certain creditors;
(4) concealing gambling losses and other gambling debts; and

(5) incurring new debts while the case was pending, in violation of the bankruptcy court's
order.

In doing so, Judge Porteous brought his court into scandal and disrepuie, prejudiced public respect for
and confidence in the Federal judiciary, and demonstrated that he is unfit for the office of Federal judge,

Wherefore, Judge G. Thomas Porteous, Jr., is guilty of high crimes and misdemeanors and should be
removed from office.

Article IV

1In 1994, in connection with his nomination to be a judge of the United States District Court for the Eastern
District of Louisiana, G. Thomas Porteous, Jr., knowingly made material false statements about his past to
both the United States Senate and to the Federal Bureau of Investigation in order to obtain the office of
United States District Court Judge. These false statements included the following:

(1) On his Supplemental SF-86, Judge Porteous was asked if there was anything in his
personal life that could be used by someone to coerce or blackmail him, or if there was
anything in his life that could cause an embarrassment to Judge Porteous or the President if
publicly known. Judge Porteous answered ' no' to this question and signed the form under the
warning that a false statement was punishable by law.

(2) During his background check, Judge Porteous falsely told the Federal Bureau of
Investigation on two separate occasions that he was not concealing any activity or conduct
that could be used to influence, pressure, coerce, or compromise him in any way or that
would impact negatively on his character, reputation, judgment, or discretion.
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(3) On the Senate Judiciary Committee’s ' Questionnaire for Judicial Nominees', Judge
Porteous was asked whether any unfavorable information existed that could affect his
nomination. Judge Porteous answered that, to the best of his knowledge, he did ' not know
of any unfavorable information that may affect [his] nomination'. Judge Porteous signed that
questionnaire by swearing that 'the information provided in this statement is, to the best of
my knowledge, true and accurate'.

However, in truth and in fact, as Judge Porteous then well knew, each of these answers was materially false
because Judge Porteous had engaged in a corrupt relationship with the law firm Amato & Creely, whereby
Judge Porteous appointed Creely as a curator' in hundreds of cases and thereafier requested and accepted
from Amato & Creely a portion of the curatorship fees which had been paid to the firm and also had engaged
in a corrupt relationship with Louis and Lori Marcotte, whereby Judge Porteous solicited and accepted
numerous things of value, including meals, trips, home repairs, and car repairs, for his personal use and
benefit, while at the same time taking official actions that benefitted the Marcottes. As Judge Porteous well
knew and understood, Louis Marcotte also made false statements to the Federal Bureau of Investigation in
an effort to assist Judge Porteous in being appointed to the Federal bench. Judge Porteous's failure to
disclose these corrupt relationships deprived the United States Senate and the public of information that
would have had a material impact on his confirmation.

Wherefore, Judge G. Thomas Porteous, Jr., is guilty of high crimes and misdemeanors and should be
removed from office,
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Congress of the Enited Htates
Waghington, BE 20515

April 13, 2010

The Honorable Claire McCaskill
Chairman, Senate Rule XI Impeachment Committee United States Senate
Washington, D.C.

The Honorable Orrin Hatch
Vice Chairman, Senate Rule X1 Impeachment Committee United States Senate
Washington, D.C.

Re: Impeachment of Judge G. Thomas Porteous, Jr. — Preliminary Matters
Dear Senator McCaskill and Senator Hatch:

The purpose of this letter is to address the questions set forth in the March 31, 2010 email from
Senate Legal Counsel Frankel relating to certain preliminary procedural issues in connection with the
impeachment trial of Judge Porteous.

Pretrial Motions. The House may raise pre-trial motions regarding the following matters:

. Motion to admit as substantive evidence specific prior swomn testimony at the Fifth
Circuit Special Investigative Committee Hearing [the Fifth Circuit Hearing] and at the
House Impeachment Task Force Hearings where Judge Porteous or his counsel has either
cross-examined the witness or has been provided the opportunity to do so;

. Motion to admit as substantive evidence the sworn testimony and other statements of
Judge Porteous at the Fifth Circuit Hearing;

. Motion to admit certain documents into evidence, the authenticity and relevance of
which are not in dispute. These would include, for example, court records (the
curatorships, the Liljeberg proceedings, and the bankruptcy proceedings) or other similar
documents. [t is possible that this motion will be unnecessary, or will be limited in scope,
depending on whether a stipulation can be reached with Judge Porteous's counsel on this

topic;
. Motion to permit or admit expert testimony; and
. Motion relating to stipulations, if appropriate.
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Stipulations as to the authenticity of documents. The House believes that the authenticity of the
documents that are relevant to the impeachment trial is beyond real dispute. These documents generally
consist of court records, transcripts, financial records, public records and certain business records. The
House has already identified those documents which are likely to be used in the Senate trial (using the
same exhibit numbers from the Report that accompanied the Impeachment Resolution), and has provided
counsel for Judge Porteous a disc containing the documents and an exhibit list. By separate letter dated
April 9, 2010, the House has requested
that Judge Porteous stipulate to the authenticity of the documents on the exhibit list.

Stipulations as to facts. The House believes that a significant portion of the facts that are alleged
in the Articles are uncontested or have been established beyond legitimate dispute. As an example, Judge
Porteous has admitted to pertinent facts surrounding his relationship with attorneys Jacob Amato and
Rabert Creely — including his financial relationship with them prior
to becoming a Federal judge, his handling of the Liljeberg gr case, his solicitation and acceptance of cash
from Amato when the case was pending, and his acceptance of other things of value from Amato and
Creely while the case was pending. Similarly, the essential facts surrounding Judge Porteous's handling
of his personal bankruptcy are not in dispute. The House is in the process of preparing a number of
proposed factual stipulations, and will soon be providing them to Judge Porteous's counsel for review.

Nonetheless, to expedite the stipulation process, the House suggests that at the time the
Committee sets a motions schedule in this case, it direct each party to consider stipulations proposed by
the other party. The House further suggests that "any proposed stipulation of fact [or as to authenticity] . .
. be accepted as true unless the opposing party file[s] an objection which includes] a proffer as to why
the proposed stipulation of fact [or authenticity] should not be accepted as true.™ The House urges that
the Committee direct that this process be completed as of the date that responses to motions are due to be
filed.

Evidence from prior proceedings. It is the position of the House that all the testimonial or
documentary evidence that was admitted into evidence in the Fifth Circuit proceeding is admissible in the
Senate trial. (As noted, the House may file a motion seeking to admit particular evidence in advance of
the Senate trial.) At this point in time the House does not anticipate seeking to admit testimony or witness
statements that have not been subject to cross-examination. The House cannot rule out the possibility that
circumstances may arise where it would seek to have the Committee consider sworn prior recorded
testimony or other statements of witnesses whose credibility had not been questioned or whose
statements relate to facts not in

1. “Report of the Impeachment Trial Committee on the Articles Against Judge Alcee L. Hastings," S.
Rept. No. 101-156, 101" Cong., 1st Sess. 169 (1989).
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Witnesses. The House may call the following witnesses. The nature of the testimony of the
respective witnesses is generally described in the Report that accompanied the Articles of Impeachment.
Depending on the nature of the cross-examination or the defense case generally, it is likely that it will not
be necessary to call all of them, and, of course, it may be necessary to call other witnesses to address
factual contentions that may be raised by the defendant. Those who sought immunity in connection with
the House investigation are indicated.

Robert Creely [Immunity]
Jacob Amato [Immunity]
Leonard Levenson [Immunity]
Donald Gardner

Joseph Mole

Rhonda Danos [Immunity]

Louis Marcotte

Lori Marcotte

Ronald Bodenheimer

Bruce Netterville [Immunity]
Mike Reynolds

Jeffrey Duhon

Aubrey Wallace

Claude Lightfoot

FBI Special Agent DeWayne Horner
FBI Financial Analyst Gerald Fink
Richard Greendyke

Former FBI Agent Cheyanne Tackett
Former FBI Agent Robert Hamill

Article I

Article 2

Article 3

Article 4

2See, e.g.., "Report of the Impeachment Trial Committee on the Articles Against Judge Alcee L.
Hastings,” S. Rept. No. 101-156, 101" Cong., Ist Sess. 170 (1989).
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Length of the case-in-chief. The House believes it can put on its case-in-chief in 30 hours of
direct testimony.

Other. On March 23, 2010, the House provided to Judge Porteous all the exhibits cited in the
House Report, as well as other materials marked as exhibits and an accompanying Exhibit List. (In that
the Report refers to matters such as procedural and litigation background that are not going to be part of
the trial in this case, the Exhibit List contains numerous documents which will not constitute evidence at
trial.) The House also made available other doc ts and records for inspection. Judge Porteuos's
attorneys have already made an initial review of these other documents. (A copy of the letter and Exhibit
List is attached.)

A review of the Exhibit List provided to Mr. Westling reveals that there are virtually no materials
with which Judge Porteous is unfamiliar. A significant portion of the documents on the Exhibit List were
provided to Judge Porteous in connection with the Fifth Circuit Hearing or consist of testimony taken at
that Healing.' Other significant sets of records include: 1) various documents describing the procedural
background in this case; 2) court documents with which Judge Porteous is personally familiar, such as
the records from the Liljeberg case, over which Judge Porteous presided; and 3) documents consisting of
the grand jury-related litigation in this case 4

Though the Committee on the Judiciary's Impeachment Task Force developed additional
corroboration for certain of the allegations — such as by obtaining the curatorship orders issued by Judge
Porteous to Robert Creely, obtaining records of bails set by Judge Porteous that benefitted the Marcottes,
obtaining the orders by which Judge Porteous set aside convictions, or engaging in further analysis of
Judge Porteous's financial records related to his bankruptcy — a review of the Articles demonstrates they
set forth virtually no substantive allegation of which Judge Porteous and his attorney were not personally
aware:

3'These include a substantial portion of Exhibits 11-49, relating to Amato, Creely, Gardner,
Levenson and Danos; Exhibits 100-114, consisting of Judge Portoues's financial disclosure reports;
Exhibits 120-124, consisting of the Lightfoot grand jury testimony; exhibits 124-149, consisting of
various bankruptcy records; and Exhibits 301-343, consisting of casino records and a few other
miscellaneous bankruptcy-related records.

4Exhibits 1-10 are background documents related to the procedural history of this case; Exhibits
50-68 are Liljeberg court records; Exhibits 400-436 are the litigation documents related to Judge
Porteous's efforts to keep relevant materials from the House and Senate. In addition, Exhibits 150
through 200 generally consist of records related to Judge Porteous's seeking and acceptance of trips and
gifts from various parties that are not charged in the Articles but are contained in the Report. Exhibits
200 through 300 are Depositions exhibits. Some of these are photographs (and some of the photographs
include Judge Porteous), but many are duplicates of do its that were marked and listed in other
places on the Exhibits List and include numerous exhibits related to matters not charged in the Articles.
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Article I. Judge Porteous has been aware of the details and sub e of the Liljeberg allegations
since in or about late 2003. Judge Porteous was provided with the documents, including grand jury
testimony, related to his relationships with the Robert Creely and Jacob Amato and his handling of the
1Liljeberg case in connection with the October 2007 Fifth Circuit Hearing. At that Hearing, he cross-
examined Creely, Amato, and Joseph Mole — the critical fact witnesses. Judge Porteous was also present
at the Task Force Hearing at which those three men testified and were cross-examined by his counsel.

Article 1. Judge Porteous has been familiar with the Marcotte allegations since at least 2003.
Indeed, in early 2004, Judge Porteous's criminal defense attorney at the time engaged in affirmative
defensive efforts on Judge Porteous's behalf to keep him from being charged in the Marcotte corruption
scheme. These efforts included obtaining from Louis Marcotte an affidavit that attempted to exculpate
Judge Porteous from allegations that he (Judge Porteous) received
cash in exchange for his taking official acts in lowering bonds. In addition, Judge Porteous's present
counsel, Mr. Westling, is personally and intimately familiar with the Marcotte allegations — having
represented Louis Marcotte in connection with his guilty plea in March 2004 and, in fact, having been
present representing Louis Marcotte during Louis Marcotte's debriefing interviews with the FBI in
2004.3 The allegations in Article 1T track the substance and detail of those interviews and Lonis
Marcotte's and Lori Marcotte's Task Force testimony, at which Judge Porteous was in attendance.

Article I11. Judge Porteous has been aware of the details and substance of the bankruptey
allegations since at least 2004, when his bankruptey attorney, Claude Lightfoot, was subpoenaed to the
grand jury in connection with the Department of Justice criminal investigation. Judge Porteous was
provided complete discovery on this topic at the Fifth Circuit Hearing, including Lightfoot's prior grand
Jury testimony and his files. He examined Lightfoot and other witnesses at the Fifth Circuit Hearing, and
Mr. Westling was provided the opportunity to examine Lightfoot at the Task Force Hearing.

Article IV, As noted above, Judge Porteous is well aware of the allegations and evidence related
to his relationships both with attorneys Robert Creely and Jacob Amato and with Louis Marcotte —
information that Judge Porteous is alleged to have concealed in connection with his 1994 background
check. Furthermore, the evidentiary materials memorializing his statements consist of but a handful of
documents, some of which were disclosed at the House Task Force hearings in November of 2009.

5 In a letter dated October 29, 2009, Mr. Schiff and Mr, Goodlatte alerted Mr. Westling to the
potential conflict of interest in his taking a role in these proceedings on behalf of Judge Porteous that
would require him to take a position or actions adverse to the Marcottes. It would be appropriate that
Judge Porteous affirmatively waive any objection to Mr. Westling representing him arising from Mr.
Westling's potential conflict so that no issue emerges at trial that would cause Mr. Westling to seek to
withdraw and thus delay the proceedings.
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We look forward to working with the Committee to expedite the proceedings in this case.

Sincerely,
Adam Schiff i Bob Goodlatte
House Impeachment Manager House Impeachment Manager

cel Morgan Frankel
Senate Legal Counsel

Attachments
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Judge SARAH S. VANCE, im her official capacity a3 s member of the Judicial
Council of the Fifth Cirenit and Individually ...............00c0c0z00... | 110639
Judge NEAL B, BIGGERS JR., in kis official capacity 28 a member of the
Judicial Council of the Fifth Clrewit sud IndividuaBly ....o000000evoeeee.. | 110039
Judge LOUIS G, GUIROLA, JR., in his official capacity as a member of the
Judicial Council of the Fifth Circuit and sesssscsssssssssssss | 110839
Judge SAM R. CUMMINGS, in bis official capacity ss 8 member of the Judicial
Council of the Fifth Circuit and sossssssssssssvssssssssases | 1Eaf39
Judge HAYDEN HEAD, in his official capacity a3 2 member of the Judicial
Council of the Fifth Circuit snd Individually .........c.cc0c00000000000. | 120639
Judge FRED BIERY,in his official capacity as a memsber of the Judicial Council
of the Fifth Circuit and Individnally ..........ccvenvensencnisnescncess | 120639
Jurisdiction snd Venne .......covevruriansiicsniscsrascaciossnsnaeas | 120039
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PROVISIONS
28 US.C. §354(a)(2)(A)XD): U.S. Cemst. Art. II §4:
Authority of Judicial Councils to Impeachment remeval clamse
order “on » teasporary basis for s giving Cougress the sole power to
time certain, 2o further cases be remove an Article ITI Judge. .... | B
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STATUTES P CONSTITUTIONAL Pt
PROVISIONS

28 US.C. §354a)NA)(): US. Coast. Art. YII §1: The judicial
Authority of Judicial Counclls for pewer of the United Stafes, shall
“cemsuring or reprimanding snch be vested in one Supresse Court,
judge by meams of private and in such inferior courts as the
commupication”. 383 | Comgress may from time to time
28 US.C. $3S4(a)C)ANED): ordain sud establish. The jadges,
Auntherity of Judicial Councils for beth of the supreme and inferfor
“censuring or reprimanding such courts, shall hold their offices
judge by means of publie during geed behaviour, and shall,

ive RNol39 | ot ptated timen, receive for their

serviees, 3 compensation, which
shall mot be dissinished
their contimuance inm office.

BoaA»

28US.C.§332(d)(1): Each judicial
countil shall make all

and appropriate orders for the
effective amd expeditions
administration of justice within its
circuit. Any geseral order relating
to practice and precedure shall be
made or amended culy after giving
spprepriate pablic notice and aa
opportunity for comment. ...

Dol

U.S. Const. Amead. 1: To petition
Governmeat for 2 redress of

28 USC §331: 28 US.C, § 331:

Page 20 of 24 -EXHIBIT C -Danos Complaint.
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3. The Judicial Council of the Fifth Circuit committed an “ ULTRA VIRES” act by
issuing an “Order that Judge Porteous’ authority to employ staff, i.c. his secretary and
law clerk(s) be suspended for the period of time encompassed by paragraph 2 above.
See 28. U.S.C. §§ 332(d)(1).” The Judicial Council of the Fifth Circuit had no legal
authority nor any jurisdiction to issue such an Order; and,

4. The Judicial Council of the Fifth Circuit’s “Order that Judge Porteous’ authority
to employ staff, ie. his secretary and law clerk(s) be suspended for the period of time
eacompassed by paragraph 2 above is pull, void, and without any legal effect
whatseever; and,

5. Further Relief, to-wit:

1. Plaintiff Rhonda Danos be reinstated to her position as secretary to Judge
Porteous, forthwith.

2. Phintifi Rhondas Danos be immediately remuncrated in all amounts, benefits
and emoluments including but not limited to all back pay and retirement
credits due her from September 19, 2008 until such time as She is reinstiated.

3. And for Attorney’s fees and Costs to be assessed against the Defendants, each
and all, and for any and all other equitable relief this Honorable Court deems

just.
Respectfully Submitted,

&msm%%w«m

Attorney for Plaintiff Rhonda Danos
2001 Jefferson Hwy

P.O. Box 10501

Jefferson, Louisiana 70181-0501

PH; 504.835.4289 /FAX: 504.835.4302

Page 21 of 24 -EXHIBIT C -Danos Complaint,
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October 29, 2009
Richard Westling, Esq.
Ober Kaler Grimes & Shriver

1401 H Strect, N.W., Suite 500
Washington, D.C. 20005

Re: Impeachment Inguiry of Judge G. Thomas Porteous, Jr.

Deear Mr. Westling:

It has come to the atiention of the Impeachment Task Force that you may currently
Topresent Louis M. Mmmm,udmuumouammmmmﬂmmmm
aut of their operation of Bail Bonds Unlimited, inc. (Bs y y. ¥ nds U X
et al, Case No. 2:05-cv-04165-ILRL-JCW (E.D. l..l.)_andtlutyw, i ‘I.nuiu
MMMMHNMWMMCMNQMI(ED la))

As you know, Judsqumssrclaﬁﬁm]npmlhlanmﬂemdlmM&rmmy
be at issue in the pending | Inquiry being ducted by the Task Force for the House

omeMCnamineemtheludmary. and either or both may be called as witnesses at
& hearing adverse to Judge Porteous.

As we are also sure you are aware, because of your duties of loyalty to current and prior
clients and duties to protect confidential information, if there were 10 be a heaning where the
relationship between the Marcottes and Judge Porteous is at issuc, there would be significant
conflict of interest issues arising from your participation. Further, those conflict issues may be
implicated by your participation in the formulation of a factual defense of Judge Porteous where
you are constrained from providing advice due to your ongoing ethical obligations.

As you know, the cthical bar rules in the District of Columbia, Maryland and Louisiana
require informed consent by all clients in order to permit waivers of conflicts, and two of these
jurisdictions require that such informed consent be in a signed writing. Sge, £.8,, District of
Columbia Rules of Professional Conduct, Rule 1.7(c); Louvisiana Rules of Professional Conduct,
Rule 1.7(b}4) (requires writing); Maryland Lawyer's Rules of Professional Conduct, Rule
1.7(b)}{4) (requires writing). We request that you promptly provide the Task Force with signed
consent forms from all three of these clients. Uatil the Task Force and Committes are fully
apprised, we will not be in a position to make a determination of the appropriate treatment of this
sitoation in the event that the Marcottes are called as witnesses adverse to Judge Porteous.

Page 22 of 24 -EXHIBIT D - letter of 10/29/2010
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Mr. Westling
October 29, 2009
Page2

‘We write now to put you and Judge Porteous on notice of the House's concern and so
that you and he can take appropriate steps promptly to deal with this situation. We are aware
that, in the past, Judge Porteous sought delays in Fifth Circuit proceedings in order for him to
obtain new counsel. No delays in our schedule will be permitted to accommodate any search for
additional or replacement counsel for Judge Porteous, If & hearing is scheduled at which the
Marcottes are to testify, the Task Force will not postpone it in order for Judge Porteous to obtain
new or different counsel.

We look forward to your providing the Task Force with the information we seek and your
response to our concerns at your earliest opportanity so that the Task Force and the Committee
can determine how we will proceed in light of this sifuation.

Please respond to Alan L Baron, Esq., Seyfarth Shaw, 975 F. Street, N.W., Washington,
D.C., 20004 (202-828-3589).

iz ES‘mwmty. ; g ; ég_
Adam Schiff Bob Goodlatte
Chairman

Ranking Member
Impeachment Task Force Impeachment Task Force

Page 23 of 24 -EXHIBIT D - letter of 10/29/2010
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Fn The Senate of the Tnited Htates
Sitting as a Court of Impeachment

)
In re: )
Impeachment of G. Thomas Porteous, Jr., )}
United States District Judge for the )
Eastern District of Louisiana )
)

PROPOSED ORDER

THE FOREGOING MOTION TO WITHDRAW FROM THE REPRESENTATION OF THE
HON. G. THOMAS PORTEOUS, AN ARTICLE I JUDGE, THE PREMISES RECITED THEREIN
AND TAKING NOTICE OF THE PROCEEDINGS ENTITLED RHONDA DANOS V, EDITH JONES,
CHIEF JUDGE, ET AL, NO. 09-6299 ON THE DOCKET OF THE UNITED STATES DISTRICT
COURT FOR THE EASTERN DISTRICT OF LOUISIANA WHEREIN THE MOVERS
REPRESENTS RHONDA DANOS, AS PLAINTIFF AND LISTED AS A WITNESS ON BEHALF OF
THE SENATE TRIAL COMMITTEE IN THE IMPEACHMENT PROCEEDINGS OF G. THOMAS
PORTEOUSE, AN ARTICLE IIT JUDGE, AND THE CONFLICT OF INTEREST THEREBY
ARISING, CONSIDERED:

SAMUEL S. DALTON (LSBA# 4473) AND REMY VOISIN STARNS (LSBA# 26522)
ATTORNEYS ARE HEREWITH DISMISSED AS ATTORNEYS FOR HON. G. THOMAS
PORTEOUS, AN ARTICLE Il JUDGE. IN THESE IMPEACHMENT PROCEEDINGS.

WASHINGTON, D.C. THIS DAY OF 5 2010.

CLAIRE McCASKILL, CHAIR ORRIN G. HATCH, VICE CHAIR
SENATE IMPEACHMENT TRIAL COMMITTEE SENATE IMPEACHMENT TRIAL COMMITTEE
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June 24, 2010
By Electronic Mail and Hand Delivery

The Honorable Claire McCaskill, Chairman
The Honorable Orrin G. Hatch, Vice Chairman
Senate Impeachment Trial Committee

United States Senate

Russell Senate Office Building, Room B-34A
Washington, DC. 20510

Re:  Inre: Impeachment of G. Thomas Porteous. Jr.

Dear Chairman McCaskill and Vice Chairman Hatch:

I am writing to acknowledge receipt of the Senate Impeachment Trial Committee’s
June 21, 2010 Disposition of Judge Porteous’ Motion for a Continuance. While I respect the
Committee’s decision to disqualify me from further participation in the Senate Impeachment
Trial, I have no doubt that the Committee’s decision in that regard was unnecessary, and that
it will not advance the interest of a fair impeachment process. I remain confident that the
steps that had been taken to address the conflict issue were adequate under the governing

Rules of Professional Conduct and under any other applicable professional standards.

In light of the Committee’s ruling, however, | am withdrawing from any further
participation in the defense of Judge Porteous before the Senate. [ will do everything I can
to quickly and efficiently transfer the entirety of the matter to Jonathan Turley and to Daniel

Schwartz at Bryan, Cave. Y . <
Sincerely,
)i/’/

z

{  Richard W. Westli

|
RWWinr /
cc:  Alan I. Baron, Esq. \/
Mark Dubester, Esq.
Harold Damelin, Esq.
Morgan Frankel, Esq
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