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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA
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LIFEMARK HOSPITALS OF . CIVIL ACTRON: T« 2. wiryT
LOUISIANA, INC., ET AL. * CLER? }&/
. NO. 93-1794
* ~CIW 934249~
VERSUS . C/W 95-2022
. C/W 94-3993
*
LILJEBERG ENTERPRISES, INC. * SECTION “T"
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EX PARTE MOTION OF LIFEMARK HOSPITALS OF
LOUISIANA, INC. TO ENROLL ADDITIONAL COUNSEL OF RECORD

Now into Court, through undersigned counsel, comes Lifemark Hospitals of
Louisiana, Inc. and moves to enroll Don C. Gardner as additional counsel of record on

its behalf in the above-captioned consolidated civil actions.

st A esereit
<
Joseph N. Mole, T.A. (La. #09538)
Kenneth A. Mayeaux (La. #17674)
 Michael R. Phillips (La. #21020)
FRILOT, PARTRIDGE, KOHNKE
& CLEMENTS, L.C.
3600 Energy Centre
1100 Poydras Street
New Orleans, Louisiana 70163-3600
Telephone: (504) 599-8000
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Don C. Gardner {La. #5923)
6380 Jefferson Highway
Harahan, LA 70023
Telephone: (504) 737-6651

ATTORNEYS FOR LIFEMARK .
HOSPITALS OF LOUISIANA, INC.

CERTIFICATE OF SERVICE

I certify that | have served a copy of the foregoing ﬁleading on this Z/ day
of March, 1997 by United States mail, properly addressed, and first class postage

prepaid on all counsel of record.

608586
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LIFEMARK HOSPITALS OF * CiVIL ACTION
LOUISIANA, INC., ET AL. *
* NO. 93-1794
) * C/W 93-4249
VERSUS * C/W 95-2922
* C/W 94-3993
LILJEBERG ENTERPRISES, INC. * SECTION “T"
*
* ok ok ok ok ok ok x & F & ok ok ok H ok A %k K RN

ORDER

Considering Lifemark Hospitals of Louisiana, Inc.’s foregoing Ex Parte Motion vto
Enrofi Adqitional Counsel of Record, it is hereby

ORDERED that Don C. Gardner be and hereby is permitted to enroll as
additional counse! of record on behalf of Lifemark Hospitals of Louisiana, Inc.

New Orleans, Lotisiana, this ‘1éday of March, 1997.
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CASE: 2:93-cv-01794

DOCUMENT: 387
DATE: 03/13/97
CLERK : dp

Notices gent to:

Don Richard by fax to 504-568-0783
Douglas Draper by fax to  504-525-3761
Kenneth Fonte by fax to 504-849-2615
Jacob Amato by fax to 504-362-5168
Leonard Levenson by fax to 504-586-0079
Hans Liljeberg by fax to 504-885-3600
John Flowers by mail.

Gary. Ruff by mail.

Joseph Mole by fax to 504-599-8100

Don Gardner by mail.

Brent Barriere by fax to 504-568-9130
Michael Fawer by fax to' 504-525-2205
Mack Barham by fax to 504-525-6378
William Wessel by mail. ’
William Christovich by fax to 504-561-5743
Charles Stern by fax to 504-582-1240
Moige Steeg by fax to 504-582-1240

Number of pages to Scan/Fax:__\ S
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LIFEMARR HOSPITALS OF Nos. 93-CV-1794
LOUISIANA, INC. C/W 93-CV-4249
C/W 94-CV-3993

-versus C/W 95~CV-23922

New Orleana, Louisiana
, Thursday, July 1§, 1997
LILJEBERG ENTERPRISES, INC. 10:00 a.m.

VOLUME XITIT
BEFORE THE HONORABLE G. THOMAS PORTEOUS
UNXTED STATES DISTRICT JUDGE PRESIDING

APPEARANCES :

For Plaintiff, Liljeberg Amato and Creely, APLC
Enterprises, Inc. and St. (BY:  JACOB J. AMATO, JR., ESQ.)
Jude Hospital of Kenner, . 901 Derbigny Street
Louisiana, Inc.: Gretna, Louigiana 70054

Draper & Culpepper

(BY: DOUGLAS S. DRAPER, ESQ.)

Suite 2630, LL&E Tower

909 Poydras Street

New Orleans, Louisiana 70112
Official Court Reporter: Elizabeth C. Spong, CCR

01 Magazime Street, Room 406

New Orleans, Louigiana 70130

Proceedings recorded by mechanical stenography, transcript
produced by computer.
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APPEARANCES: {Continued)

For Plaintiffs:
(Continued)

For Defedants, Lifemark
Hosplitals of Louisiana,
Inc, and American
Medical Enterprises:

Denechaud and Denechaud
(BY: DON M. RICHARD, ESQ.)
1207 First National Bank
of Commerce Building
New Orleans, Louisiama 70112

Leonard L. Levenson, APLC

(BY: LEONARD L. LEVENSON, ESQ.)
427 Gravier Street, 3rd Floor
New Orleans, Louisiana 70130

Hans J. Liljeberg, Esq.
LILJEBERG ENTERPRISES, INC.

3900 Veterans Memorial Boulevard
Suite 300

Metairie, Louisiana 70002

Golden & Fonte

(BY: KENNETH C. FONTE, ESQ.)
One Galleria Boulevard

Suite 2016

Metairie, Louisiana 70001

Frilot, Partridge, Kohnke & Clements

{BY: JOSEPH N. MOLE, ESQ.
EDWARD ¥. KOHNKE, IV,ESQ.
KENNETH A. MAYEAUX, ESQ.
MICHAEL R. PHILLIPS, ESQ.

3600 Energy Centre

1100 Poydras Street

New Orleans, Louisiana 70163

DON C. GARDPNER, ESQ.
6380 Jefferson Highway
Harahan, LA 70123

* ok *

EXAMINATION INDEX

Defense Witness

Steve J. Faucheaux

Direct Cross Redirect
1545 1588 1624
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1545

PROCEEDINGS

THE DEPUTY CLERK:‘ All rise.

THE COURT: Call your next witness.

MR, MOLE: May I ask the Court for a schedule? We
understand you intend to go to five and no later?

THE COURT: No later.

MR, MOLE: Then we would call Mr. Faucheaux, please.

THE COURT: If you believe he will take the remainder
of the day, you c¢an excuse any other witness she has.

MR. MOLE: It will be close and we might as well let
her go.

(WHEREUPON, STEVE J. FAUCHEAUX was called as a
witness by the Defense, and having been duly sworn testified as
follows.)

THE COURT: State your name and spell it for my Court
Reporter. -
THE WITNESS: Steve J. Faucheaux, F-A-U-C-H-E-A-U-X.
DIRECT EXAMINATION
BY MR. MOLE:
What is your position with the hospital?
I’‘m an administrative pharmacist at the hosgpital.
At the Kenner Regional Medical Center?
Renner Regional.

Where did you get your pharmacy degree?

¥ o0 ¥ 0o ¥ O

I obtained my pharmacy degree in 1974 from Xavier
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University in New Orleans, and my master’s in health
administration from Tulane University.

Q And when were you hired at Kenner Regional Medical Center?
A January of 1994.

Q And, to your kmowledge, was there anybody who held the job
of administrative pharmacist before you?

A No.

Q Could you tell the Court, to the best of your recollection,
what was your job? What were you hired to do?

A When I arrived at Kenner Regional, I was given a copy of
the contract, the Clinical Pharmacy Management Agreement., I

was given a contract book of the current prime vendor wholesale

~contract book and a personal computer and I was told to try and

go through and organize some type of payment system where we
could be assured we were paying the correct amounts of the
drugs that were dispensed from pharmacy.

Q From the Liljeberg Enterprises pharmacy in the hoapital?
A Correct.

Q Was it your understanding you were to be dealing on
monthly, even more frequently on some bases, bills from the
pharmacy? '

A On a monthly basis, yes.

Q@ and can you describe for the Court, briefly, what was the
billing system or process that was in place that you found when

you arrived in January 19947




10
il
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1339

1547

A I was in close contact with Ms. Gunther from the accounting
department and she showed me a normal monthly billing, which
consisted of about six invoices with different titles and
totals on it. BAnd I was told that, that they had no one that
could differentiate with what the invoices was so they paid off
the invoice.

Q Was there any backup for the invoices?

A I think on the reconciliatioms, I think they had backups,
but the main billing process had no backup other than figures.
Q Just a lump sum invoice?

A Correct.

Q Did you have any understanding when you started work that
the Fourth Circuit Court of Appeals, Louisiana, had recently
rendered a decision as to a new payment formula that was going
to be enacted?

A Yes, I was.

Q Did you have any role with respect to that process?

A Well, when I arrived the process had already started, and I
was told to call the accountants, who was Peat Marwick that we
were dealing with, and they had already started the process of
identifying the prices on the HPIs so they could adjust it for
the additional cost we would be adding onto it.

Q Prior to becoming the administrative pharmacist at the
Kenner Regional Medical Center, had you worked in hospital

pharmacy before?
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started with a base HPI, you know, that had all their figures
in it that they had generated prior to my arrival. Since that
time they’ve been changing back and forth and that’s my only
way of knowing what they’re charging. And if they agree, I put
it in; and if I dom’t, I put in my HPI. And that’s the
spreadsheet -- I had their HPI, as well am my HPI, because we
disagree on most of them.

THE COURT: I got one. I got one.

THE W#TNESS: One of the spreadsheets, I will show
you. One of the old ones had it, but it’s organized. "LHL'S
reimbursement and LEI’s reimbursement.®

THE COURT: March 1597. That converts to HPI rate?

THE WITNESS: That’s the HPI rate. You see, some we
agree on and some we don’t.

THE CQURT: I got you.

THE WITNESS: And I even say where it comes from; if
it’s from an invoice, I indicate it in column 3 and 4; or if
it’s on contract, "CONT,* and I show the differences and that’s
what all those other columns are.

THE COURT: All right.

MR. MOLE: Judge, before Mr. Faucheaux steps down, I
would like to ask him a follow-up question.

THE COURT: Oh, no. You can forever to forget to ask
him a follow-up guestion.

THE COURT: Judge, with all due respect, I would like
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to object. Your examination of the witness went beyond the
scope of what is allowed under Rule 614.

THE COURT: Counselor, you can put this on the record
outgide of my presence.

From here forward, we’ll have ever "i" dotted and
every "t" crossed. Put it on the record. I’m in recess.

MR. MOLE: Thank you, Your Honor.

* &k

THE COURT: ULet the record reflect I’ve only used the
exhibits that were used by counsel during examination. Onece an
exhibit is introduced into this record and they don’t question
it, deces not mean that the issue of what is contained on these
documents, since they were never explained, is not for the
Court to ask about.

(WHEREUPON, the Honorable G. Thomas Porteous exited
the courtroom at this time.

FURTHER, this matter was receased to Monday, July 21,
1997, at 10:00 a.m.)

* * ®

REPORTER’S CERTIFICATE

I, Elizabeth C. Spong, CCR, Official Court Reporter,
United States District Court, Eastern District of Louisiana, do
hereby certify that the foregoing is a true and correct
transcript, to the best of my ability and understanding, from
the record of the proceedings in the above-entitled and
numbered matter.
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UNITED STATES DISTRICT COUR

EASTERN DISTRICT OF LOUISI

Cuerg
LIFEMARK HOSPITALS OF m
LOUISIANA, INC. T/W  93-CV-4249

C/W 83-CV-3993
c/W 95-CV-2922

vVS. NEW ORLEANS, LOUISIANA
MONDAY, JULY 21, 1997
10:00 A.M.

LILJEBERG ENTERPRISES, INC. ‘ SECTION "T*#

VOLUME 14
TRANSCRIPT OF THE NON-JURY TRIAL

BEFORE THE HONORABLE G. THOMAS PORTEOUS, JR.
UNITED STATES DISTRICT COURT JUDGE

APPEARAMNCE.S:

FOR PLAINTIFF, LILJEBERG AMATO AND CREELY, APLC
ENTERPRISES, INC. AND ST. BY: JACOB J. AMATO, JR., ESQ.
JUDE HOSPITAL OF KENNER, 901 Derbigny Street

LOUISIANA, INC.: Gretna, Louisiana 70054

DRAPER & CULPEPPER

BY: DOUGLAS S. DRAPER, ESQ.
Suite 2630 - LL&E Tower

909 Poydras Street

New Orleans, Louisiana 70112

DENECHAUD AND DENECHAUD

BY: DON M. RICHARD, ESQ.
1207 First NBC Building

New Orleans, Louisiana 70112

REPORTED BY: VICTOR D. DI GIORGIO, CCR
OFFICIAL COURT REPORTER
501 Magazine St., Room 406
New Orleans, Louisiana 70130
(504) 589-7782

Proceedings recorded by mechanical stenography, transcript
produced by Notereading. 20
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ENTERPRISES:
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LEONARD .. LEVENSON, APLC

BY: LEONARD L. LEVENSON, ESQ.
427 Gravier Street - 3rd Floor
New Orleans, Louisiana 70130

LILJEBERG ENTERPRISES, INC.

BY: HANS J. LILJEBERG, ESQ.
3900 Veterans Memorial Boulevard
Suite 300

Metairie, Louisiana 70002

GOLDEN & FONTE

BY: KENNETH C. FONTE, ESQ.
One Galleria Boulevard
Suite 2016

Metairie, Louisiana 70001

FRILOT, PARTRIDGE, KOHNKE & CLEMENTS
BY: JOSEPH N. MOLE, ESQ.

and EDWARD F. KOHNKE, IV.,, ESQ.
and KENNETE A. MAYEAUX, ESQ.

and MICHAEL R. PHILLIPS, ESQ.
3600 Energy Centre

1100 Poydras Street

New Orleans, Louisiana 70163

DON C. GARDNER, ESQ.
Attorney-at-Law

6380 Jefferson Highway
Harahan, Louisiana 70123
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PROCEEDINGS
(MONDAY, JULY 21, 1987)
(MORNING SESSION - 10:00 A.M.)
{COURT CALLED TO ORDER)

THE COURT: Good morning.

{All counsel greet the Court).

THE COURT: Let me put something on the record,
please.

At the close of the testimony last Thursday, an
objection to my examination of a witness was raised by counsel
for the Defense based on Code of Evidence Rule 614. This Court
may not have allowed counsel to adequately explain his objection.
Accordingly, since that time, this Court has reviewed and
researched Rule 614 and feels that it is appropriate to state as
follows:

1. During the course of the trial, the Court has,
from time to time, asked questions of various witnesses, both fox
the Plaintiff LEI and the Defendant LHL. Typically, this Court
has only asked those questions after guestions on diréct, cross
and redirect examination.

2. This Court only asked a guestion in order to
clarify an issue or help it to understand a conflicting issue or
a confusing issue.

3. Since counsel objected under Rule 614, thé Court

must assume it is based on 614 (c).

009547
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614 {a}, in this Court’s opinion, is inapplicable since

the Court did not call the witness.

614 (b) simply codifies the authority of the Court to

question a witness called, as in this case, by a party.

614 {c) seems to indicate its applicability only with

respect to jury trials, but the case law has helped this Court

'further evaluate its actions.

The Court has reviewed the following cases:

United States versus Paz, P-A-Z, Uribe, U-R-I-B-E.
is cited at 891 Eed. 2d 396, wherein the First Circuit
I quote: ‘
"As courts repeatedly have noted, the trial

judge is more than a mere moderator in a

federal trial. The trial judge has the

prerogative and at times the duty of

eliciting facts he deems necegsary to the

clear preseﬁtation of issues. To this end,

he may examine witnesses who testify so long

as he preserves an attitudg of impartiality

and guards against giving the Jury an

impression that the Court believes the

Defendant is guilty.*

Also, Llach, L-L-A-C-H, versus United States, 739 Fed.

wherein the Court said:

"The Court has often stated that a judge

009548
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conducting a jury trial in a federal court is
more than a mere moderator. He is the
governor of the trial for the purpose of
assuring its proper conduct."

Ross versus Black & Decker:
"A trial judge may not advocate on behalf of
a plaintiff or a defendant, nor may he betray
even a hint of favofitism towards either
side. This scrupulous impartiality is not
inconsiétent with asking a gquestion of a
witness in an effort to make the testimony
cryétal clear for the jury. The trial judge
need not sit on the bench like a mummy when
his intervention would serve to clarify an
issue for the juror.®
aAnd, finally, in United States versus Paiva, P-A-I-V-A,
B92 Fed. 2d 148, the First Circuit said:
"In commenting on the testimony or
guestioning witnesses, however, the Judge may
not assume the role of a witness. A judge
may analyze and dissect the evidence, but he
may not either distort it or add to it. If a
judge exceeds the limitations on his powers
to comment aﬁd to question, such action may

constitute prejudicial error and require

009549
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reversal."

I have reviewed a transcript of my questions to Mr.
Faucheaux. I did say at one point in time, quote, “So the
doctor’s instructions would be damned,' closed quote. This could
be interpreted by some as showing a favoritism and certainly may
be inappropriate language concerning the language in Llach that
this Court's function is to be the governor of the trial for the
purpose of assuring its proper conduct.

I further guote from remarks given by Chief Justice
Warren E. Berger at the American Law Institute May 18, ‘71, the
topic being the neceésity for civility. Chief Justice Berger
said, and I quote:

"Finally, civility is relevant to judges and

especially trial judges because they are

under greater stress than other judges and

subject to the temptation to respond in kind

to the insolence and bad manners of lawyers.

Every judge wmust remember that no matter what

the provocation, the judicial response must

be a judicious response and that no one more

surely sets the tone and the pattern for

courtroom conduct than the presider.”

I cite this not because there has been any showing of
any insolence or bad manners in this case, but simply to

reinforce my belief and the belief of Justice Berger that, again,

009550
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"no one more surely sets the tone and pattern for courtroom
conduct than the presidor.”

If anyone has come to the conclusion that I have any
favoritism or partiality by my question, I hereby apologize to
the witnesses and the parties. This record to date will show my
actions, and I do not believe a reviewing court would find my
actions, rulings, questions or manner during the trial actually
showed any favoritism or partiality.

However, in order not to giye the impression that I
improperly cut off counsel. for defense, I will allow him to
recall Mr. Faucheaux in order to ask him any questions he
believes required based on my interrogation.

In order to refocus his attention, I have prepared and
hereby give to Mr. Mole a trAnscript of my questions and will
allow him 15 minptes to review them and then he may ask any
qﬁestions that he deems appropriate without further interruption
by this Court.

Mr. Windhorst, give that to Mr. Mole. I will be in
recess for 15 minutes.

THE CLERK: All rise.

115-MINUTE RECESS)

PROCEEDINGS

(AFTER RECESS)
THE CLERK: Be seated.

THE COURT: Call your witness.

009551
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Case 2:93-cv-01794-GTP Document 471 Filed 04/26/00 Page 1 of 105
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LIFEMARK HOSPITALS OF CIVIL ACTION
LOVUISIANA, INC.,ET AL.
G- 93-1793 A
VERSUS 93.4249
95-2922
LILJEBERG ENTERPRISES 04-3993

SECTION "I" (2)

Plaintiff, Lifemark Hospitals of Louisiana, Inc. ("LIFEMARK" or "LHL"), Lifemark
Fospitals, Inc., ("LHI"), American Medical International (*AMI") and Tenet Healthcare Corporation*
(“Tenet") and defendant, Liljeberg Enterprises, Inc. (“LEI") have been embroiled in disputes and
litigation for more than a decade. This controversy began in State Court when LEI filed a petition
inthe Civil District Court for the Parish of Orleans, seeking a declaratory judgment that LIFEMARK
was misint,erpreti;\g the Clinical Pharmacy Management Agreement ("CPMA") in a manper which
resulfed in LE] receiving substantially less compensation for pharmaceuticals than it was due. On
January 28, 1993, the Louisiana Fourth Circuit Court of Appeat held that the CPMA pravided that

LEI was entitled to receive reimbursement of its actual acquisition cost in addition to the fee per

' Theentities are generally referred to as either LHL or AML Tenet is the successor by merger
to AMI and, as such, is liable for the acts or debts of AML

e

DATE OF ENTRY -

R2B70

e ’M-DO\L“" o

HP Exhibit 62
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procedure. The Louisiana Supreme Court denied writs of certiorari and\or review, and the judgment
became final on June 4, 1993.2

While the above State Court action was pending appeal, LEI filed for bankruptcy on January
27,1993, In the course of the Bankruptcy proceedings, LEI filed a Motion to Assume the CPMA,
which it had entered with LIFEMARK on February 11, 1983 as an executory contract pursuant to
28 U.S.C. Sections 1334 and 1557(d). LIFEMARK opposed LEI's motion to assume the CPMA,
asserting several defenses and claims for damages. On January 7, 1994 the Bankruptcy Court
ordered the claim withdrawn to the district court and consolidated with the proceedings arising from
the Motjon to Assume.

On August 11, 1993, prior to consolidation in the District Court, LEI initiated a Summary
proceeding entitled "Supplemental Petition and Rule to Show Cause why Further Relief Should not
be Granted Under the Declaratory Judgment under the Code of Civil Procedure article 1878." In that
action, LEI asserted a claim against LIFEMARK for reimbursement of its cost of pharmaceuticals
for the period between July 31, 1989, the last day covered by the original state court damage award,

| and June 3, 1993, the date on which the state court judgment became final. LIFEMARK
subsequently had the entire action removed from the Civil District Court to this Court on December
28,1993,

The entirety of the controversy, once consolidated in this Court, consists of four actions.

First, Civil Action 94-3993 is LIFEMARK s action against LEI for enforcement of the renewal

promissory note representing the debt incurred in connection with the construction of St. Jude

1 LEl, after the judgment was rendered, requested that the State Court determine its
reimbursement for actual acquisition costs from August 3, 1989 to the date LHL began cost
reimbursement as part of the LEI compensation under the CPMA.

2
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Medical anter ("KRMC") in 1983-85 (now known as Kenner Regional Medical Center).
LIFEMARK maintains that the note is a negotiable instrument and as a "person in possession,”
LIFEMARK qualifies as a "holder” entitled to enforce the note against the maker, St. Jude Hospital
of Kenner, La., Inc. ("St. Jude")/LEL. Under the acceleration clause of the note, LIFEMARK
maintains the note is due immediately and payable upon St. Jude's default in payment of the note
since October 1994, when the hospital was sold at judicial sale. LIFEMARK argues that St. Jude's
collateral assignmenf of rents to LIFEMARK does not satisfy St. Jude's obligatioﬁ to pay monthly
installments under the renewal note because St. Jude's default under either the renewal note,
collateral mortgage or lease terminates St. Jude's right to apply lease payments owed it by
LIFEMARK against the debt payments it owed LIFEMARK. Finally, LIFEMARK contends that
its failure to timely reinscribe the collateral mortgage before Travelers recorded its judicial mortgage
against St. Jude is no defense to the debt owed on the renewal note.

St. Jude denies liability on the renewal promissory note and countercléims that LIFEMARK
shall restore to St. Jude’s ownership of the hospital and lessor's rights arising under the lease. LEI
contends, when the renewal promissory note was executed, it provided LIFEMARK with two forms
of collateral: 1) pledge of the collateral mortgage note secured by the collateral mortgage on the
hospital sitg; and 2) pledge of basic rent on the hospital lease by an act of collateral assignment of
basic rent. As a result of the Act of Pledge of the collateral mortgage note and the basic rent of the
hospital lease, LIFEMARX, as pledgee, undertook a fiduciary duty to St. Jude to protect that
collateral. LEX argues that LIFEMARK, as pledgor, breached its fiduciary duties to St. Jude when
it failed to use reasonable care in the custody and preservation of the collateral in its possession by:
1) failing to timely reinscribe the collateral mortgage; 2) failing to restore the superiority of the rank
of the collateral mortgage lost by the Pledgee's failure to timely reinscribe; 3) failing to mitigate the

3
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harm caused hy the failure to timely reinscribe; and 4) failing, as pledge holder of the right to receive
basic rent, to protect the lease against dissolution or termination by the lessee resulting from acts or
omissions of the pledgee.

LEI further contends that the fiduciary duty of LIFEMARK, as pledgee of the collateral
mortgage note and holder of the right to receive basic rent, prohibits LIFEMARXK from: 1)
deliberately exploiting and exacerbating the harm caused by its own failure to timely reinscribe the
collateral mortgage and engaging in any act designed to depress or minimize the price bid at judicial
sale of the property encumbered by the collateral mortgage securing that note; 2) deliberately
exploiting and exacerbating the harm caused by its own failure fo timely reinscribe the collateral
mortgage for the purpose of terminating the lease; 3) collaborating with and assisting the lessee to
extinguish both the obligation to pay rent and the lease to the obligor's detriment; and 4) refusing to

“enforce against the lessee the duty to pay rent for the purpose of creating a default in the principal
debt secured by the pledge.

Second, Civil Action 93-1794 is LEI's Motion to Assume the CPMA as an executory contract
pursuant to Bankruptcy Code section 365. LEI, as a debtor under Chapter 11 of the United States
Bankruptcy Code, argues that it is entitled to assume the CPMA as an executory contract if: it cures
or provides adequate assurance that the trustee will promptly cure such breach; compensates or
provides adequate assurance that the trustee will promptly compensate a party other than the debtor
to such contract, for any actual pecuniary loss to such party resulting from such default; and provides
adequate assurance of future performance under such contract.

LIFEMARK opposes LEI's motion to assume the CPMA. LIFEMARK and its successors

argue that LEI's assumption of the CPMA is barred by several incurable defaults.
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Third, in Civil Action 93-4249, LEI claims LIFEMARK and its successor breached and

wrongfully circumvented the CPMA in bad faith by:

1.

10.

11

acquiring and dispensing from other sources legend drugs required by the contract
to be obtained from LEI;

refusing to pay LEI the fee per administered dose for each dose of drugs dispensed
and administered at KRMC;

dispensing legend drugs through any department other than the LEI pharmacy;
administering multiple doses of drugs from bottles, vials, bags and other containers
dispensed by the LEI pharmacy without compensating LEI for each administered
dose;

dispensing legend drugs packaged as components of kits which also include non-
pharméceutical products from departments other than the LEI pharmacy, and refusing
to pay LEI the fee per administered dose;

dispensing contrast media through the radiology department and refusing to pay LEI
the fee per administered dose;

failing to increase the minimum fee in accordance with CPMA 4.1(c) since
September, 1995;

deducting charges from LEI invoices without good cause;

deducting a bad debt allowance from the reimbursable actual acquisition costs of
drugs;

refusing to pay the fees of LEI for performing skilled nursing unit reviews at the
hospital;

failing to pay LEI chemotherapy fees and TPﬁ fees;

5
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12.  failing to fully reimburse LEI for the actual acquisition costs of drugs; and

13.  failing to pay the proper additive fees on L.V. piggybacks (IVP), and large volume

parenterals (LVP).

LIFEMARK denies the allegations that it breached and wrongfully circumvented the CPMA
inbad faith. LIFEMARK argues that the CPMA is niot an exclusive agreement. Pursuant to section
2.4 of the CPMA, LIFEMARK contends that it is only required to obtain certain pharmaceuticals
for inpatients and emergency room patients from LEI. And, pursuant to section 2.6, LIFEMARK
is allowed to purchase various categories of’ medications and supplies from suppliers other than LEI.

In Civil Action 95-2922, LEI seeks an injunction to prohibit LHL, AMI and Tenet from
unlawfully dispensing legend drugs at KRMC.

Finaily, Lifemark has filed a proof of claim in the LEI Bankruptcy case asserting antitrust
violations and damages.

This Court, having heard the testimony at trial and having considered the evidence, the
applicable law and the memoranda submitted by the parties, now makes the following findings of

fact and conclusions of law pursuant to Rule 52(a), Fed.R.Civ.P., as hereinafter set forth.

I. FINDINGS OF FACT
(ALL CONSOLIDATED ACTIONS)

1.

On August 26, 1981, LEI was issued a Section 1122 Certificate, sometimes referred to as a
certificate of need, from the Louisiana Department of Health and Human Services. The 1122
certificate was a government grant to build a hospital with a capital cost subsidy. The 1122
certificate granting this right was the only one available in the New Orleans area and the last one to

6
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be granted in Louisiana.
2,

Although St. Jude owned a Section 1122 certificate of approval for the construction and
operation of a hospital, it did not have the financial resources necessary to make use of the
certificate, Moreover, St. Jude was confronted with an impending deadline for incurring a capital
expenditure to continue the effect of the section 1122 certificate.

3.

LHI and John Liljeberg began negotiations for the construction and operation of St. Jude
Hospital. At the time of negotiations with John Liljeberg, LHI was aware that the 1122 certificate
was expressly declared to be "NON-TRANSFERABLE" and that St. Jude could not and would not
transfer ownership of the section 1122 certificate of approvql. ‘

4.

Frustrated and disappointed that the 1122 certificate could not be transferred, Lifemark
nevertheless drafted and structured the documents related to the development, construction,
operation, financing and lease of the hospital in a manner provided for by law. However, since
LIFEMARK would draft these documents, it took the opportunity to draft them in a manner which
would provide future opportunities to remove St. Jude and LEI from the project.

S.

Because St. Jude was in a weak bargaining position with little leverage in negotiating the
terms of the contracts with LHI AND LIFEMARK, LHI took advantage of the situation and used its
financial strength and the section 1122 deadline to contro} the structure of the transactions related

to the development.
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6.

Immediately thereafter, while LHI negotiators undertook the task of gaining the trust and
confidence of John Liljeberg, LHI’S counsel and‘phannacy management personnel structured and
drafted contract documents with little regard, if any, for the promises made to John Liljeberg by the
LHI negotiators.

7.

LHI took advantage of a business opportunity and situation. LHI's actions, tactics and goals
in negotiating with LEI were both devious and underhanded. Set forth below are the myriad of
actions perpetrated by LHI and revealed during the course of the trial.

8.

In response to Liljeberg’s demand for a S0\50 split of phannacy revenues, LHI negotiators
iniiially agreed; however, once Liljeberg became both practically and contractually committed to LHI
to interrupt the section 1122 deadline, LHI negotiators told him that a change in federal law
prohibited a direct percentage split of pharmacy revenues. Instead, LHI substituted a "fee per
procedure” approach, which it represented to Liljeberg would come close to yielding LEI the same
compensation as originally demanded. The representation that federal law prohibited compensation
based on a percentage of pharmacy revenue tumed out to be false.

9.
LHI's pharmacy contract draftsmen established a fee structure for LEI less lucrative than that

used by LHL when it supplied hospitals with pharmacy management services.
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10.

Internally, LHI’s pharmacy department personnel approached the fee structure of the Clinical
Pharmacy Management Agreement ("CPMA") as just another opportunity to implement their
"RYLO" program in dealing with outsiders. "RYLO" is an acronym for "Rip Your Lips Off."

il

LHI’s counsel deliberately used ambiguous terminology in drafting both the compensation
and scope of services provisions of the CPMA, so that? according fo the testimony of LHI's former
vice-president of development, "if the Liljeberg's got out of hand, they could whack them with it."

12.

LHI structured the CPMA to keep LEI "in tow.” For instance, LHI drafted section 8.2 of the
CPMA which governs the quality assurance program in a manner designed to‘make it more difficult
for LEI to comply. The compliance standards were significantly more stringent than those applied
to other LHI ho‘spital pharmacies, and could be easily manipulated to assure failure and a CPMA
default.

13.

LHI was not willing to loan St. Jude the funds necessary to develop the project unless St.
Jude granted to LHL a lease of the hospital. LHI structured the lease so that St. Jude would not
receive any net positive cash flow from basic rent until the loan was extinguished. Therefore, until
extinguishment of the loan, the net cash flow to the developers principally consisted of fees payable

pursuant to the CPMA.
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14.
| LHI was not willing to loan St. Jude the funds necessary to acquire the land, build the
hospital and develop the facility unless it hired LHI to serve as project manager to administer the
construction contract between St. Jude and Spaw Glass, Inc. LHI, and later American Medical
International (" AMI"), used its authority as project manager for the construction of the hospital and
the medical office building to inflate construction costs to overburden St. J uae and LEI with debt.

15,
‘When AMI took over LHI, the efforts to get rid of St. Jude and LEI continued and increased.

| 16.

Corporate policy of AMI included the goals of: a) causing financial harm to LEI; and b)
gaining complete control of the development.

| 17.

AMI management circulated a report setting out options and objectives for terminating the
CPMA when the hospital was first opened.

18.

AMI forced St. Jude to build a larger and more expensive Medical Office Building than
necessary, and then refused to renew the master lease with the objective of causing a default in the
Medical Office Building financing. When AMI entered into the master lease, it had no good faith
intention of renewing at the end of the five-year term, notwithstanding the. fact that St. Jude's
obligation to provide the Medical Office Building continued for a period of fifty years, as a

requirement of the hospital lease.



1360

Case 2:93-cv-01794-GTP Document 471 Filed 04/26/00 Page 11 of 105

19.

LHI insisted that LEI lay a foundation for a second Medical Office Building, at a significant

cost to LEI, notwithstanding the fact that the second Medical Office Building was not needed.
20.

When the hospital opened, AMI (which had acquired Lifemark) began a continuing bad faith
pattern of deliberate CPMA circumvention, and unjustified réfusal to pay LEI fees and reimbursable
costs with the objectives of starving LEI and St. Jude of the capital necessary to complete, and
support, the hospital's development and operation, forcing CPMA’s termination and the taking
control of the development.

21.

On December 10, 1987, John McDaniel, a former chief administrator of St. Jude Hospital,
signed a written statement acknowledging that AMI had instructed him to find fault with LEI
regardless of whether any basis existed for such criticism. The following two passages from his
written statement aptly describe and corroborate the bad faith attitude of AMI management:

Despite my satisfaction with Liljeberg Enferprise’s CPMA and
performance at AMI/St. Jude Medical Center, my superiors with
AM], particularly "Mr. Scott Athans”, have instructed me to find fault

with, and at every opportunity, create fault and project dissatisfaction
with the pharmacy operation even when there was no basis for

I have been informed by my superiors at AMI and others that it has
been AMI's intention from the beginning to find fauit with JAL, RLL,
and LENCPM A sufficient enough to constitute a default of the CPMA
even though there is no true or real evidence to support such a
contention. In summary, I was instructed to manufacture evidence so
as to default LEL
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22.

With respect to the contractual relationships involving St. Jude and LE], including, but not
limited to, the CPMA and the lease of the hospitals and the loan documents, LHL, LHI and AMI
were operated as a single business enterprise and as a mere instrumentally and adjunct of AML LHI
and LHL may sometimes be referred to collectively as "AMI/SBE" ("AMUsingle business
enterprise").

23.

The multitude of written corﬁmunications between the parties included as exhibits clearly
demonstrate that St. Jude and LEI always dealt directly with AMI on all matters affecting the various
contractual relafionships, once AMI had acquired LHI and LHL. There is no credible evidence that
any entity other than AM], or its successor, Tenet Healthcare Corporation (“Tenet"), interacted with
LEIl in any way concerning the performance of the respective duties of the parties under the CPMA.
LEI communicated directly with AMI management and operating personnel on all matters related
to the service provided pursuant to the CPMA. Furthermore, AMI management and operating
personnel directly engaged in making policies and other decisions pertaining to the CPMA, without
regard whatsoever to the existence of LHL as a separate entity.

24,

Subsidiaries of AMI, such as LHL and LHI, did not have a separate accounting system;

instead, accounting functions were centralized through AMI and later Tenet.
25.

Until March, 1995, AMI directly supplied ali of the funds used in the business operations of

LHL and LHI Specifically, all employees and expenses relating to the hospital were paid by AMI

and not the leasee-operator LHL.
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26.
LHL did not have a bank account separate from AML
27.

The source of capital for the business operations of LHL was a controlled disbursement
account by which AMI funded its expenses.

28.

]jisbursements on behalf of LHL from the controlled disbursement account funded by AMI
were managed by the executive director of St. Jude Medical Center, who was directly employed by
AMI and not the Board of Directors of LHL.

29.

When the executive director of KRMC soqéht a variance from the hospital’s capital budget,
he would not present his request to the board of directors of LHL. Instead, he would make the
request for an exception to John Casey, an employee of AMI

30.
Funds generated by LHL or LHI were transferred directly to AML
31.

AM], not LHL, paid LEI for the services rendered under the CPMA. LHL never issued a

check to LEI for payment of the pharmacy bill. Instead, LEI’s invoices have always been paid with

a check from AMI, and since March, 1995, from AMI’s successor, Tenet.

13
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32.
Patients are not bilied by the LEI pharmacy at KRMC.. Monthly bills were sent by LEI to
AMI and Tenet as opposed to LHL, the party to the CPMA. '
33.
From its opening in August, 1985, until its acquisition by Tenet in March, 1995, KRMC was
operated by employees of AMI. None of the personne! operating KRMC were employed by LHL.

The employees at KRMC were paid directly by AMI.
II. CIVIL ACTION NO. 94-3993

A. FINDINGS OF FACT
‘ 1.
For the purposes of civil action 94-3993, the following documents constitute the relevant
contracts among the parties: |
a) renewal promissory note;
b) collateral mortgage note;
c) pledge of collateral mortgage note;
d) cotlateral mortgage;
é) hospital lease; and
i) collateral assignment of basic rent.
2.
On March 11, 1983, LHI loaned funds to St. Jude to build KRMC. The loan was originally
evidenced by a Loan Agreement and a promissory note dated March 15, 1983. The original hand

14
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note was collateralized by the pledge of an $80,000,000 Collateral Mortgage Note secured by a
Collateral Morfgage on the hospital site. Subsequently, the Loan Agreement was extinguished
pursuant to a settlement agreement; and the original note was renewed through an instrument entitled
"Renewal Promissory Note," dated April 22, 1991, for the principal sum of $44,873,550.40.

3.

‘When St. Jude executed the renewal promissory note on April 22, 1991, it provided LHI with
two forms of collateral:

a) pledge of the collateral mortgage note secured by the collateral mortgage on the

hospital site; and

b) pledge of basic rent on the hospital lease by an act of collateral assignment of basic

rent.
4,
- The collateral mortgage note had been held in pledge continuously by LHI since March 15,
1983. Until March iS, 1993, the collateral mortgage securing the collateral mortgage note was the
highest ranking encumbrance on the property.
S.

The pledge of basic rent, evidenced by the collateral assignment of basic rent, came into
existence on April 22, 1991. LHI had continuous custody of the pledge of rents from April 22,1991
through at least October 28, 1994.

6.
The pledge of rent produced a revenue flow to LHI equal to the monthly installment amount

of the renewal promissory note.
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7.
The pledge of rents would have heen effective against third parties from its date of public
recordation, May 6, 1991 until August 1, 2010.
8.
LHI, as pledgee, had an obligation to collect rents from LHL through August 1, 2010.
9.

The act of pledge of the collateral mortgage note prohibited the pledgee from selling,
assigning, delivering or otherwise sutrendering possession of the note to the detriment of its
obligation under the pledge.

10.

Timely reinscription of the collaferal mortgage would have encumbered the hospital from

1983 until final i)ayment of the renewal promissory note scheduled to mature in 2010.
11.

The utility and worth of the pledged collate‘ral mortgage note were dependent upon the rank
of the collateral mortgage.

12.

Timely reinscription of the collateral mortgage preserves the value of the collateral and, thus,
benefits LHI, as pledgee.

13.
LHI allowed the effect of the collateral mortgage against third parties to lapse by failing to

reinscribe it in the public records on or before March 15, 1993,
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14,

During August 1993, Travelers recorded a judicial mortgage encumbering the hospital site.

15.
LHI did not reinscribe the collateral mortgage until June 29, 1994,
16.

As a result of LHT's failure to timely reinscribe the collateral mortgage, Traveler's judicial
mortgage became the highestranking mortgage encumbrance on the property. The judicial mortgage
could never outrank the recorded lease.

17.

Travelers seized the hospital by a writ of execution to enforce its judgment and ajudicial sale

of the property was scheduled for October 28, 1994.
18.

LHI had both the opportunity and the right to stop the judicial sale by paying the Travelers'
judgment and then adding the cost thereof to the amount due by St. Jude on the renewal loan, thus
mitigating the loss attributable to its failure to timely reinscribe the collateral mortgage.

19.

Notwithstanding LHI's fault in failing to timely reinscribe the collateral mortgage, it chose
not to pay the judgment held by Travelers prior to the judicial sale, and, thus, refused to mitigate the
loss associated with the subordination of rank of the collateral mortgage.

20.

During the summer of 1994, officers, directors and other representatives of AMI, LHI and
LHL, discussed aﬂd agreed upon a coordinated bidding strategy for the judicial sale among
themselves as a single business enterprise for the benefit of AMI with the objectives of:

17
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a)
b)

<)

They decided that LHI would not compete against LHL at the U.S. Marshal sale canducted to enforce

1367

terminating St. Jude's ownership of the hospital;
dissolving the lease and the pledge of basic rent; and

canceling the CPMA of LEIL

Travelers’ judicial mortgage.

LHI admitted that the opportunity to terminate the hospital lease between LHL and St. Jude,
and the opportunity to terminate the CPMA between LHL and LE], carried weight in the decision
to have LHL, and not LHI, bid at the judicial sale. When LHI was specifically asked whether this

opportunity carried any weight in its decision to have LHL, as opposed to LHI, acquire the property,

21

the answer was an unequivocal "yes."

The former treasurer and vice-president of AMI, Michael Murdock, who directly participated

inthe decision

22,

to allow LHL, and not LHI, to bid at the judicial sale, acknowledged that the potential

for terminating the pharmacy agreement was a consideration. When questioned:

He responded:

In making this decision to allow the hospital to proceed to judicial °
sale as opposed to just paying off the Traveler's lien, what
consideration, if any did the officers and directors of AMI give
internally to the potential effect of terminating the pharmac

agreement?"

[ knew that as part of this transaction there was a potential that the
pharmacy agreement could be terminated.

Filed 04/26/00 Page 18 of 105
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23

The former treasurer controller and vice-president of AMI, Barry Bailey, who directly
participated in the decision to allow LHL, and not LHI, to bid at the judicial sale, also acknowledged
that the potential for terminating the pharmacy agreement was a consideration. When he was asked:

Has any employee of AMI ever discussed with you the possibilities
of terminating the pharmacy agreement at St. Jude Hospital that
might be presented by the judicial sale of the hospital?
He responded:
Yes. I think it was Donna.
24,

Donna Erb, the assistant secretary, and a vice-president, of both LHI and LHL, and an
employee of AMI, who directly participated in the decision to allow LHL, and not LHI, to bid at the
judicial sale, acknowledged that consideration was given to the potential for terminating the CPMA
in making that decision. When questioned:

At these meetings to determine how AMI would participate in the

judicial sale of St. Jude hospital, was consideration given to the
opportunity to terminate the CPMA?

Her reply was "yes."
25.
Donna Erb also acknowledged that the meetings attended by her concerning the judicial sale

were primarily legal strategy meetings as the following exchange indicates:
Question: You have been identified as a participant in meetings concerning the -

decision of AMI on the handling of the judicial sale of St. Jude

Hospital by some corporate officers of AMI. Do you recall

participating in such meetings?

Answer: Yes.

19
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Question: Were those meetings primarily business meetings or legal strategy
meetings?
Answer: Primarily the latter.
Question: Primarily legal strategy meetings?
Answer: Yes.
26.

The former president ‘and chief operating officer of AMI, John Casey, who directly
participated in the decision to allow LHL, and not LHI, to bid at the judicial sale, acknowledged that

consideration was given to the potential for terminating the CPMA in making that decision. When

asked:

Question: Was the termination of the pharmacy contract a consideration?

Answer: It was a consideration, Yes.

Question: And one of those circumstances was presented by the judicial sale of
the hospital, from your company's perspective at least, was to
terminate the pharmacy contract, is that correct?

Answer: That was one of the circumstances, certainly:

Question: So would I be correct in understanding that your expectation is that
your subordinates, if the opportunity presented itself, would structure
the transaction in a way that it would terminate the pharmacy
contract?

Answer: Correct.

20
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27.

Since the appraised value of the haspital burdened with theiﬁﬁy—year lease was less than the
total balance due on the renewal promissory note, LHI enjoyed a significant bidding advantage over
other potential participants in the judicial sale. Because it held the second ranking encumbrance,
LHI would not be required to make an actual cash outlay in excess of the balance due on Travelers’
judicial mortgage until the price was bid above $38,765,564.65. Therefore, unless another bidder
was willing to pay in excess of the appraised value of the leased hospital, LHT's actual cash
expenditure for the acquisition would be limited to $7,834,516.26.

28.

LHL and LHI colluded in its actions concerning the judicial sale of KRMC to chill the

bidding and in fact insure that no other parties would bid.
29.

LHL did not hold either the » renewal promissory note or the collateral mortgage, and,
therefore, it was required to make the same cash outlay to purchase the hospital as any third party
bidder. So, if it became known that LHI would refrain from bidding, this would increase the
likelihood of third parties participating as bidders at the judicial sale, and, thus, increase the risk of
raising the sale price above the minimum bid.

30.

Although LHI, LHL and AMI had already agreed that LHI wouid refrain from bidding, LHI,
nevertheless, filed a motion in Federal Court to bid credits against the value of its mortgage instead
of cash at the judicial sale, subject to paying only the amount of cash necessary to satisfy the superior

mortgage of Travelers.

21
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31

However, LHI did not disclose to the court at any time prior to the granting of the order to
bid mortgage credits of its prior agreement with AMI and LHL to refrain from bidding in
competition against LHL at the judicial sale. Entered into the public record two days before the
Judicial sale, the order allowing LHI to bid mortgage credits instead of cash effectively discouraged
participation by other potential bidders.

32

Judicial sale of the hospital was conducted on October 28, 1994. The property was purchased ‘

for $26,000,000.00 by AMI/SBE in the name of LHL. No other bids were offered at the sale.
33.

LHI breached its duties as pledgee owed to St. Jude by failing to timely reinscribe the
collateral mortgage, and failing to use reasonable care in the custody and preservation of both the
pledged collateral mortgage riote and rent. This breach proximately caused St. Jude's loss of
ownership of the hospital, and lessor rights, including accrued and future rents arising under the
hospital lease.

34.

LHI, as pledgee breached its fiduciary duties to St. Jude in bad faith. These violations were
aresult of LHI:

1) deliberately exploiting and exacerbating the harm caused by its failure to timely

reinscribe the collateral mortgage;

22
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2) collaborating with the efforts by LHL and AMI to terminate:
i) Lﬁe pledgor's ownership of the hospital;
ii) the hospital lease, and
iti)  the CPMA.

3) collaborating with LHL and AMI to minimize the price of the judicial sale;

4) failing to protect the right to collect rents from LHL; and

.5 discharging LHL from the obligation to pay rént pursuant to the lease.
These breaches of duties caused St. Jude's loss of ownership of the hospital and lessor's rights.
35.

If LHI had not allowed the effect of the collateral mortgage against third parties to lapse, then
the property could not have been sold to pay Travelers’ judgment for a price less than
$38,765,564.65, the amount the;l necessm"y to fully satisfy the renewal promissory ﬁote.

36. ‘

LHL paid the Travelers judgment at the time of the judicial sale.

B. CONCLUSIONS OF LAW
1.

The crux of civil action 94-3993 involves the interpretation and application of a \rery simple
and well-established rule of law: "that the relation between pledgor and pledgee is inherently one
of a fiduciary character.”

2.

By holding both the collateral mortgage note and the right to basic rent as pledgee, LHI

undertook a fiduciary duty to St. Jude to protect that collateral.

23
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3;

Chapter 9 of the Louisiana Commercial Laws applies to the pledge ofthe collateral mortgage
note. The dut); of a secured party to use reasonable care in the custody and preservation of collateral
in his possession, as provided by La. R.S. 10:9-207(1), applies to the performance of LHI's duties
as pledgee of the collateral mortgage note such that a violation of this duty which causes "aﬁy loss"
renders the pledgee liable therefor pursuant to La. R.S. 10:9-207(3).

4.

Louisiana Civil Code Title XX Of Pledge and La. R.S. 9:4401 govern the pledge of lease
iﬁcome. C.C. art. 3167 Pledgee's liability for loss or decay of thing pledged; reimbursement of
expenses of preservation provides that: “the creditor is answerable agreeably to the rules which have
been established under the title: Of Conventional Obligations, for the loss or decay of the pledge
which may happen through his fault. On his part the debtor is bound to pay to the creditor all the
useful and necessary expenses which the latter has made for the preservalioﬁ of the pledge.”

5.
| The obligations of LHI, as pledgee, are the sa.mé under both the Louisiana Civil Code and
Cﬁapter 9 of the Louisiana Commercial Laws. Therefore, the duties of a pledgee under C.C. art.
3167 and the ju.risprudence interpreting that codal provision, describe principles underlying the
obligations of LHI as a pledgee of both the collateral mortgage note and the right to basic rent.
6.

Louisiana courts, both state and federal, have consistently gone out of their way to explain

the existence and reasoning involved in the fiduciary relationship between pledgor and pledgee. Not

only are they consistent in this task, but they are also in remarkable accord in this area of the law.

24
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7.
The United States Fifth Circuit has long recognized the existence of a fiduciary duty owed

by a pledgee to the pledgor. In Commercial Nat’l Bankin Shreveport v. Parsons, 144 F.2d 231, 236
(1944), the Fifth Circnit explained:

The relation between debtor and creditor or principal and guarantor

is not necessarily one of trust and confidence, but that between

pledgor and pledgee or liquidator and cestui que trust is inherently

one of a fiduciary character.

8.

In footnote 3 of the Parsons opinion the Fifth Circuit makes it clear that a pledgee cannot

make use of the pledge for his own benefit:

Articles 3168 and 3176 [sic: actually 3167] of the Louisiana Civil
Code. The pledgee has no right to use the thing pledged for his own
pleasure or benefit without the consent of the pledgor. The pledgee
cannot have the enjoyment of it or receive any profit from it without
the consent, express or tacit, of the pledgor. The same views are
entertained by the commentators of the French Code and expounders
of the Roman Law, its source, and orgin. Denis on Contracts of
Pledge, Sections 205, 206. These principles seem to be of universal
application. Restatment of Agency, Section 388. 49 C.J. 920, from
which we quote: 'The duties and relations of a pledgor and pledgee
are governed more by the general maxims of equity than by the strict
rules of common law. The very nature of the transaction gives rise to
a trust relation between pledgor and pledgee, with its consequent
duties to protect the debt or obligation and the collateral.

9.
In Trans—Globél Alloy v. First Nat’] Bank, 583 S0.2d 443 (La. 1991), the Louisiana Supreme
Court applied Civil Code article 3167 to the pledge of an instrument evidencing intangible rights
given as security for a debt. In holding the pledgee of a letter of credit liable to the debtor for
damages caused by it in allowing the letter of credit to expire, the Supreme Court went out of its way
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to describe the duties of a pledgee:
It has been recognized that from the very nature of the transaction
there arises a trust relationship between the pledgor and pledgee with
attendant duties to protect the debt or the obligation and the collateral.
The pledgee is presumed to act for the pledgor's interest as well as for
his own, although their interests are not identical.
10.

For a more thorough and detailed understanding of pledge, the Louisiana Supreme Court in
the same above opinion approvingly cites and refers the reader to a law revic\;v article which gives
the following example: the pledgee is held responsible . . . if he neglects to have a mortgage which
is pledged to him reinscribed or re-registered in proper time, and if it loses its rank or effect.
Slovenko, "Of Pledge,” 23 Tul. L. Rev. 59, 121 (1958); see also Henry Denis, A Treatise on the Law
of the Contract of Pledge, c. 1898, FF hansell & Bro., Ltd., Chapt. XX sec. 270.

11.

While the above explication of the law of pledge may appear to be unnecessary and

redundant to many, this Court has painstakingly reiterated what Louisiana Courts have consistently

long recognized and held. It has done so because despite the well-established jurisprudence,

Lifemark's counsel has failed to understand that a collateral mortgage is a different beast from a
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trial brief, Lifemark sums up LEl's a
Lifemark's counsel failed to timely reinscribe LHI's collateral
mortgage on the hospital, thus allowing Travelers' judgment lien to
take first place and result in the foreclosure on the hospital at
Travelers' hands. In effect, St. Jude claims that it was Lifemark's duty.
to protect St. Jude from Travelers' legitimate judgment rights by
maintaining its position as first lien holder. Such a holding by this
court would mean that every mortgagee has a duty to protect its
mortgagor from its other creditors.

26



1376

Case 2:93-cv-01794-GTP Document 471 Filed 04/26/00 Page 27 of 105

12,

A collateral mortgage is NOT a mortgage. Itis a pledge. And, under Louisiana law, there
are drastic differences between the two. A conventional mortgage does NOT place the mortgagee
and mortgagor in a fiduciary relationship. A collateral mortgage DOES place the pledgee and
pledgor in a fiduciary relationship. This is no small difference, as Louisiana courts do not pay lip
service to the fiduciary duties they impose on those who undertake such a relationship. This is best
evident in the Louisiana Supreme Court's articulation of what it means to be involved in such a
relationship: "We hold, therefore, that an agent who acquires his principal’s property, or one who
otherwise acts in a fiduciary capacity, bears the burden of establishing that the transaction was an
arm's length affair. This means that the agent or fiduciary must handle the matter as though it were
his own affair. It also means that the agent or fiduciary may not take even the slightest advantage,
but must zealously, diligently, and honestly guard and champion the rights of his principal against
all other persons whomsoever, and is bound not to act in antagonism, opposition, or conflict with
the interest of the principal to even the slightest extent.” bNoe v. Roussell, 310‘So.2d 806, 816-819
(La. 1975).

13.

Applying Louisian; law and jurisprudence to the facts of this case, this court finds as follows.
The relationship between Lifemark, as pledgee, and St. Jude, as pledgor, is inherently one of a
fiduciary character. When Lifemark and St. Jude executed the renewal loan, in which Lifemark
agreed to hold in pledge the collateral mortgage note and the right to receive basic rent, there arose
from the very nature of that transaction a trust relationship between Lifemark and St. Jude with
attendant duties of Lifemark to protect that collateral. The duty of care imposed on the pledgee,
Lifemark, in this trust relationship is that of a prudent administrator, in which the pledgee is held
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responsible if he neglects to have a mortgage which is pledged to him reinscribed or reregistered in
proper time, and it loses its rank or effect. Lifemark breached its fiduciary duty as pledgee of the
collateral mortgage note when it failed to timely reinscribe the collateral martgage. This breach of
fiduciary duty did not have to result in a loss or decay of the pledge of the collateral mortgage note
and right to receive basic rent. Lifemark had the opportunity to cure this breach by paying the
Travelers Judgment and adding the cost thereof to the amount due by St. Jude on the renewal loan,
thus restoring the superiority of the rank of the collateral mortgage and thereby mitigating the harm -
caused to the collateral in its possession. This course of action would have been consistent with the
faw's mandate that a fiduciary must handle the matter as though it were his own affair and may not
take even the slightest advantage.
14,

Lifemark, however, had its own agenda. With Travelers having seized the hospital by a writ
of execution to enforce its judgment, and a judicial sale of the property scheduled for October 28,
1994, the situation had finally presented itself for Lifemark to attain its ultimate goals of becoming
owner of St. Jude Hospital, terminating the lease and pledge of basic rent, and canceling the CPMA
with LE]. Lifemark’s actions in the attainment of these goals were inconsistent with the fiduciary
duties it owed St. Jude as pledgee of both the collateral mortgage note and the right to receive basic

rent’ As the testimony from Michael Murdock, Barry Bailey, John Casey, and Donna Erb indicates

3 The fiduciary duty of a pledgee to use reasonable care in the custody and preservation of
collateral in his possession requires the pledgee holder of a collateral mortgage note:
i) to timely reinscribe the collateral mortgage which secures
that note;
ii) to restore the superiority of the rank of the collateral
mortgage lost by the pledgee’s failure to timely reinscribe
it; and, ‘
iii) to mitigate the harm caused by his failure to timely

28



1378

Case 2:93-cv-01794-GTP Document 471  Filed 04/26/00 Page 29 of 105

Lifemark devised a plan whereby LHI, who held the second ranking encumbrarnce on the property
and enjoyed a significant bidding advantage over other potential participants, would file a motion
‘in Federal Court to bid mortgage credits instead of cash at the judicial sale in the hopes of
discouraging participation by other potential bidders who could possibly increase the sale price. On
the day of the sale, LHI would refrain from bidding and LHL would have the property purchased in
its name by AMIL On October 28, 1994 Lifemark followed through with its plan and acquired
ownership of St. Jude hospital fér $26 Million, paid the Travelers judgment and now asserts

termination of the lease by confusion. On that date, LHL and Tenet also bréached their fiduciary

reinscribe the collateral mortgage securing that note.

Furthermore, the fiduciary duty of a pledgee to use reasonable care in the custody and
preservation ofcollateral in his possesswn prohibits the pledgee holder of a collateral mortgage note
from:

i) deliberately exploiting and exacerbating the harm caused by
his own failure to timely reinscribe a collateral mortgage;

i1) engaging in any act designed to depress or minimize the
price bid at the judicial sale of the property encumbered by
the collateral mortgage securing that note.

With respect to the pledge of lease income, the fiduciary duty of a pledgee to use reasonable care
in the custody and preservation of collateral in his possession requires the pledge holder of a right
to receive basic rent to protect the lease against dissolution or termination by the leasee resultmg
from acts or omissions of the pledgee.

Such fiduciary duty also prohibits the pledgee holder of a right to receive basic rent from:
i) deliberately exploiting and exacerbating the harm caused by
his own failure to timely reinscribe a collateral mortgage
for the purpose of terminating the lease to benefit the
lessee; )
ii) collaborating with, and assisting, the lessee to extinguish
both the obligation to pay rent and the lease to the
pledgor's detriment; and
iii) refusing to enforce against the lessee the duty to pay rent
for the purpose of creating a default in the principal debt
secured by the pledge.
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duty to LEL
15.

Instead of consuliing with St. Jude on how to best protect and preserve the collateral which
it was holding in pledge, Lifemark deliberately explbited and exacerbated the harm caused by its own
failure to timely reinscribe the collateral mortgage. Under Louisiana law, Lifemark could not take
even the slightest advantage of its position as pledgee. It was under a fiduciary obligation to
zealously, diligently and honestly champion the rights of St. Jude against all other persons
whomsoever, and was bound not to act in antagonism, opposition, or conflict with the interest of St.
Jude to even the slightest extent.

16.

This Court finds that Lifemark, as pledgee holder of the collateral mortgage note and right
to receive basic rent, breached the fiduciary duties it owed to St. Jude. In a bad faith breach of trust,
Lifemark wrongfully acquired St. Jude hospital. The remedy for such a breach requires that
whatever a fiduciary wrongfully acquires during the fiduciary rélationship must be disgorged
completely, once and for all. McDonald v. O'Meara, 473 F.2d 799, 804 (5th Cir. 1973); C&B Sales

and Service, Inc. v. McDonald, 95 F.3d 1308, 1313-1314 (5th Cir. 1996).

17.

As in the case at hand, the Fifth Circuit in Mc¢Donald v. O'Mearé was faced with a
complicated set of facts involving a breach of fiduciary duty. In its opinion the court cut through the
complexity of the facts and explained: "The issue is simple. The servant having substantial, not
ordinary, obligations breaches his duty and as part of his breach makes a trade which benefits himself
no matter how things turn out. The Louisiana law with that wondrous certainty indigenous to the
civil law, and sometimes, but not always, a part of the common law, requires that whatever the agent
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servant/fiduciary wrongfully acquires during the fiduciary relationship must be disgorged
completely."™ Inapplying Civil Code article 3005° to the breach of fiduciary duty, the Fifth Circuit
in McDonald articulated the test for its application. According to the Fifth Circuit: "The test under
[Civil Code] Article 3005 does not hinge on a conventional principal-agent relationship, but rather
upon the existence of a [fiduciary] duty.” McDonald, 473 F.2d at 805, n. 10,

18.

Just as Louisiana Law does not pay lip service to the fiduciary duties it imposes on those who
undertake a fiduciary relationship, Louisiana courts do not hesitate to impose the harsh remedy
mandated by the law upon those who breach their fiduciary duties. The court in McDonald v.
('Meara, concluded its opinion by holding that O'Meara who had breached his fiduciary duty: "is
bound to disgorge whatever he has received, is receiving, or will receive.” The same law of
disgorgement applies to Lifemark. Had anyone other than LHL acquired ‘St. Jude Hospital at the

foreclosure sale, LHL conld have remained on the leased premises as tenant, as the Lease would not

4 Theremedy is a total accounting of all profits: ‘Every one, whether designated agent, trustee,
servant, or what not, who is under contract or other legal obligation to represent or act for another
in any particular business or line of business or for any valuable purpose, must be loyal and faithful
to the interest of such other in respect to such business or purpose. He can not lawfully serve or
acquire any private interest of his own in opposition to it. This is a rule of common sense and

-honesty as well as of law.” McDonald v. O'Meara, 473 F.2d 799, 804 (5th Cir. 1973), quoting Neal
v. Daniels, 47 So0.2d 44, 45 (La. 1950), Texana Qil & Refining Co. v. Belchic, 1922, 150 La. 88, 102,
90 So. 522, 527.

5Prior to the 1998 revision of the Louisiana Code of 1870, Of Mandate, Louisiana Civil Code
Article 3005 provided that an agent is "bound to restore to his principal whatever he has received
by virtue of his procuration, even should he have received it unduly."

Although the article 3005 has been revised, it does not change the law. C.C. Art. 3004 now
reads "The mandatary is bound to deliver to the principal everything he has received by virtue of the
mandate, including things he received unduly." The revision comments to article 3004 explain that
“this provision is based on article 3005." ‘
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have terminated, but rather would have remained effective due to its recordation prior to both the
Collateral Mortgage and the Travelers Judgment.
19.

The obligation of good faith set forth in Louisiana Civil Code Articles 1759 and 1983 applies
to the performance of LEI and St. Jude as pledgor and LHI as pledgee of both the collateral mortgage
note and the basic rent of the hospital.

20.

La.C.C.Art. 1759 states the general principal applicable to all obligations and requires that
"Good faith shall govern vthe conduct of the obligor and the obligee to whatever pertains to the
obligation." La.C.C.Art 1983 states the general effect of contracts: "Contracts have the effect of law
between the parties and may be dissolved only through the consent of the parties or on grounds
provided by law. Contracts must be performed in good faith,

21.

The requirement of good faith on the part of parties to an obligation is not new to Louisiana
Law. The inclusion of this requirement in a code article has the merit of raising it to the status of
a genteral principle which ought to guide the jurist in his analysis of the Jaw of obligations. Engended
by Roman law and developed by canon law, the theory of good faith underlies the entire law of
obligations; for it is the essence of the law of obligations. (Alain A. Levasseur, Louisiana Law of
Obligations in General).

22.

The collusion between LHL and LHI to chill the bidding is another basis ﬁpon which this
Court has the authority to upset the judicial sale and return the parties to their positions prior to the
sale. See Judge Schwartz’s opinion in Dynamic Marine Consortium S.A. v. M/V Latini, 1999 WL
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123808 (E.D.LA. 1999) and the February 17, 1999 unpublished memorandum opinion.
23.

Based upon the foregoing, this Court will rescind the judicial sale of the hospital and retum
the parties to their positions as if the sale had not transpired. Subject to the condition set forth
herein, title shall be revested in St. Jude and the collateral mortgage, collateral mortgage note, and
note in favor of LHI shall be reinstated.

24,

The Court will condition return of the Hospital on Tenet receiving the amount it paid to
Travelers within twenty (20) days of judgments entered in these consolidated cases becoming final
judgments and the judgments having been paid.

25.

All rents which would have been paid absent the judicial sale will be deemed paid on the
mortgage in favor of LHI and the mortgage note shall be deemed current at the time of the transfer.
26.

Inasmuch as this Court has restored the status quo prior to sale and reinstated the collateral

mortgage, collateral mortgage note, and note, the claim of LHI on the note is disallowed.
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III. CIVIL ACTION NO. 93-1794
A. FINDINGS OF FACT
1.
LHI and LEI entered into the Clinical Pharmacy Management Agreement ("CPMA") on

February 10, 1983.

The CPMA was drafted by Lifemark.

3.

Lifemark’s counsel intentionally drafted the CPMA in an ambiguous manner. According to
the testimony at trial, the CPMA was: "structured in a very loose manner in case it became
advantageous down the road to get into a shoving matcﬁ with a client.”

4.

The CPMA was structured by Lifemark’s counsel such that "it said whatever we want it to
say."

5.

A final judgment was rendered in tﬁe matter styled Liljeberg Enterprises Inc v. Lifemark
Hospitals of Louisiana, Inc., 620 So.2d 1331 (4th Cir. 1993), writs denied, 621 So.2d 818 (La. 1993).
In that opinion, the Court determined that LHL was required to reimburse LEI for all of the actual
acquisition costs incurred in providing goods and services pursuant to the CPMA. In addition, the

contract requires that LEI be compensated on a per administered dose basis.
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6.

. The CPMA;was intentionally written with ambiguities so that LHL, later AMI and now Tenet
could apply economic pressure on LEI in the hope of causing the terminatioﬁ of the CPMA at its
whim.

7.

LHL, AMI and Tenet have intentionally construed the CPMA in a manner that would result

in an underpayment to LEI
8.

LEI provides to KRMC a daily report on a computer disk that contains all of the medications
dispensed over a 24 hour period. The disk contains‘the medication dispensed, patient account
number, NDC drug code data such as manufacturer, quantity, strength and quantity dispensed. The
daily disk does not however contain the actual acquisition cost of the drugs.

9.

On a monthly basis, LHL, AMI and now Tenet is provided a report on computer disk
identifying the actual cost of the pharmaceuticals supplied that are reimbursable under the CPMA.
In addition, pricing information is provided to LHL, AMI and Tenet through the use of an
add/change/delete form. '

10.

Under the CPMA, Section 2.4, LEI agreed to obtain all hospital inpatient requirements from
Lifemark Pharmacy and Lifemark Pharmacy ("LPI“‘) was obligated to supply the items at its cost.
Only if LPI could not supply an item or if the item was cheaper elsewhere or if the quality was equal
to or superior to that supplied by Lifemark Pharmacy could LEI purchase the item from a vendor
other than LP1. LPI did not exist at any time after ihe opening of KRMC, and LEI never purchased
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any drugs from LPL. The failure to operate LPI was another instance of LHL creating an ambiguity
in the CPMA with the express purpose of putting financial pressure on LEI with the avowed
intention of terminating the CPMA. The desire to terminate the CPMA was based upon Lifemark,
AMI and now Tenet’s belief they could increase KRMC’s profitability By owning and operating the
pharmacy themselves.

11

LEI purchased drugs under a buying contract from both Bergan Brunswig and Spark Drug.
The uncontradicted testimony is that LE] is paying six percent less for its drugs than if it had been
purchasing the drugs under purchasing contracts between drug manufacturers, wholesalers and AMI
and later Tenet.

12,

Different drug manufactures charge different prices for items that on their face may appear
to be similar drugs. The difference in price may be due to: 1) the difference between generic or
brand name; 2) the difference in quantity or strength; or 3) the difference in bioavailability or
biocquivalency.‘

13.

A coding system, implemented by NDC whereby each drug is given a code number, aliows

the identification of the drug manufacturer, its strengths and its quantity and, thus, is a means of

identifying the cost of the drug pursuant to purchasing contracts.
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14.

A "handling fee" is a charge imposed on a large volume parenteral ("LVP") that is handled

by a pharmacist. ’
15.

An "additive” is a medication or drug that is added to an intravenous fluid ("IV") either in
an IV piggyback or an LVP. The method to add an additive to an IV piggyback or an LVP is through
an aseptic technique which preserves the sterility of the drug.

16.

An "admixture” is the rz;,sult of additives being placed in an intravenous solution. Each

additive to a solution is performed as a separate procedure.
17.

An "IV piggyback” is a small volume of fluid that is used to administer mostly antibiotic and
medications to patients through an intravenous solution. An additive is added to IV piggybacks in
90% of the IV piggybacks dispensed by LEL

18.

Total Parenterals Nutrition ("TPN") is a combination of a highly caloric dextrose or sugar
solution with protein additives prepared using the aseptic technique. A TPN contains between seven
to nine additives.

19.

A "heparin flush kit" consists of three separate items that are administered at one time and

are in essence a single procedure or dose.
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20.

LHL, AMI and Tenet bills its patients a set markup from the price charged by LEI to it for
the drug in question. The markup is generally three times the charge from LEI to it. In the case of
Heparin Flush Kits the markup was the three times the billing by LEI to AML

21.

Nitroglycerin and Insulin are items that are sold by LEI to LHL and AMI and provided to
patients. LEI supplies to the hbspital on a daily or twice a day basis the Insulin or Nitroglycerin to
be taken by the patient in the course of the day. Out of the vial supplied, the drugs are administered
to patients at various times in the course of the day. As opposed to the Heparin Flush Kits that has
three items and a single administration, these dmg§ come in a single vial for multiple administration
and dosage. .

22.

The pharmacy at KRMC under the Tenet Policy and Procedure Manual is responsible for the
storagé contro] and distribution of ali medications in the entire hospital, including ancillary
departments. This responsibility extends to legend, non lggend and narcotic drugs.

‘ 23.

Allowing someone other than a licensed pharmacist to store, maintain and dispense legend
drugs presents a danger to the health, safety and welfare of the public. The pharmacy director of LEI
serves as the "hospital pharmacist” for purposes of compliance with Louisiana licensing and
regulatory requirements. Each hospital can only have one licensed pharmacy. AtKRMC, LEI servés

as the exclusive "hospital pharmacy” of KRMC.
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24,

Both AMI and Tenet without the permission of LEI used the LEI pharmacy permit to order
drugs.

25.

Both AMI énd Tenet have ordered kits directly from various drug companies that contain
both legend drugs and supplies. The drug companies charge for the kits and the price is not broken
down as to which component is for the legend drugs and the price paid for the other parts of the kit.
Nothing in the law requires that these items be purchased from LEL. The CPMA, however, requires
that all drugs to be administered to patients at KRMC be purchased from LEI other than those drugs
for which a specific exclusion exists under the CPMA. The law only requires that LEI oversee the
storage and dispensing of the items. LEI and its pharmacy director have recently been given the
ability to supervise and oversee the storage of the kits containing legend drugs.

26.

Contrast media is a legend drug that may come in a kit or may be purchased separately.
Contrast media is used in a number of procedures performed at KRMC. Isovue, Omnipaque,
Hypaque and Renographin are considered contrast media.

27.

When the hospital first began operation, LEI supplied the hospital the contrast media which
was a separate item on the bill to a patient. In an attempt to circumvent the terms of the CPMA and
its spirit, AMI decided to include the contrast media cost in what it claims is an unidentifiable cost
in a single procedure. This was done with the intent and purpose of avoiding having to purchase this
item from LEI since the CPMA allowed AMI and Tenet to purchase items and legend drugs where
the cost for the drug is not identifiable from the: cost of the procedure. The AMI master price list is
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called the "charge master” and contains a cost for a procedure with and without contrast media. The
difference between the costs represents the contrast media and, for purposes of the CPMA, it is an
identifiable cost. If the contrast media was purchased from LEI as required under the contract, LEI
would have generated a profit of $140,000.00 per year. LEI has not supplied contrast media since
1992. LElis entitled to compensaticn of $700,000.00 for the failure of Hospital to purchase contrast
media from LEL

28.

Sodium Chloride used for inhalation therapy is not supplied by LEI . Neither the contract
nor any statute requires that LEI be the sole supplier for the item to KRMC.

29.

Triple Dye and sodium chloride used as an irrigating solution are legend drugs. The CPMA
contains an express exclusion for irrigating sofutions and no testimony has been introduced to show
that the_bcost of "triple dye" can be or is isolated from the cost of the procedure being performed.
AMI and Tenet are nat required to purchase triple dye or sodium chloride from LEI and, thus, non-
payment of these items on the bill submitted by LEI is warranted.

30.

LEI supplies to LHL both IV bags and a kit for nurses who administer chemotheraby (chemo
kits) for which it has not been compensated. The contract does not require LEI to provide the items
and, thus, the responsibility to supply the items to the staff and LEI is the responsibility of the
hospital. LHL and AMI have not supplied LEI or its staff IV bags or chemo kits. Those items have
in fact been supplied by LEL The LEIbill to the hospital includes a reimbursement for IV bags and

chemo kits supplied to the hospital on a pure cost basis without any markup.
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31.

Albert Richard, the expert for Tenet, contends that during the period from 1986 through the
date of trial, LEI has wrongfully billed in excess of $600,000.00 based upon the difference between
LET’s actual acquisition costs and the amounts shown on the prime vendor contracts. In addition,
Steve Faucheaux, the contract administrator for LHL, has been deducting payments from LEI on the
same basis. The analysis performed by both Richard and Faucheaux is flawed in that they failed to
compare the NDC number in the AMI or Tenet prime vendor contracf to the NDC nmber of the
drug supplied by LEI. The effect of the failure to compare NDC numbers results in comparing the
lowest possible price for a type of drug against the actual drug supplied without regard to differences
between brand name and generic drugs, strength, quantity, bioequivalency and bioavailability. The
calculation by Richard of overcharges equals $605,000.00, and the deductions from the bills based
on drug pricing by Fau?:heaux totals $2,023,571.00. The assertion of the overcharge is incorrect and
the deductions from the bill based on the type of drug are incorrect.

32.

LHL contends that LEI has over billed it through the date of trial in the amount of
$1,497,078.00 for handling and additive fees. 'fhe calculation is based on the argument that LEI may
not receive a handling fee and additive fee for LVP's and a handling fee and an additive fee for IV
Piggybacks. The bills submitted to and paid by AMI contain a charge for a handling fee for both

LVP’s and IV piggybacks.
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33.

LEI s entitled to receive both a handling fee and an additive fee for LVP’s since the handling
of anb LVP and the addition of an additive are separate procedures. In fact, each additive placed in
an LVP or an IV piggyback is a separate procedure and, thus, LEI is entitled to compensation for
each additive that bis added to an IV piggyback on an IVP. Ninety (90%) percent of the IV
piggybacks supplied by LEI contain one or more additives.

34.

The CPMA distinguishes between handling fees for LVP’; and IV piggybacks. The CPMA
gives to LEI a handling fee for LVP’s, but none for IV Piggybacks. LEI has overcharged LHL
$616,400 for handling fees for IV piggybacks.

35.

LY.L claims it is entitled to a credit of $252,171.00 which it contends is the bad debt
allowance authorized under the contract for the amount of the State Court judgment paid by LHL
to LEL. The amount paid to LEi under the State Court decision was merely a reimbursement of costs.

36.

The CPMA (4.1(a)) only authorizes a 5% deduction as a bad debt allowance only against the
"“fee pertaining thereto.” For the period J une 1993 to the date of trial from the LEI bill, AMI and now
Tenet have improperly been deducting from the payment due LEI an amount equal to 5% of the cost
reimbursement which equals $103,617 through the date of the trial. The deduction of five (5%)
percent of the fee received is authorized under the CPMA.

37.

The CPMA requires LEI to reimburse LHL for Medicare disallowance.
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38,

Medicare is a federélly managed health care program primarily designed to provide care to
senior citizens. Medicaid is primarily a state program that is designed to provide medical care to
indigents regardless of age. Each program has separate enabling legisiation, separate regulatory
schemes znd separate criteria for eligibility and reimbursement. Each program was in existence at
the time of the execution of the CPMA. The CPMA (4.1(e)) only authorizes reimbursement for
medicare and no evidence by anyone who took part in the drafting of the CPMA has been introduced
1o prove that the reference to medicare was intended to include medicaid.

39.

The actual amount disallowed by Medicare amounts to $125,499.00 through the date of trial.

No other amounts of medicare have beeﬁ denied by medicare.
40.

LEI receives 33% of its revenue from minimum fee items under the CPMA. For the period
September 1,1995 through May 31,1997, LEI received $2,447,485.35 from minimum fee revenue.
For this period, LEI was paid by LHL for minimum fee items based upon the mistaken belief that
no increase in the minimum fee was due under the terms of the CPMA.

41.

The correct reading of the CPMA would result in a 6.14% increase in the minimum fee that

should he;ve been paid to LEI. Applying a 6.14% increase to the minimum fee for the September

1,1995 through May 31,1997 period, LEI should have received an additional $150,275.60.
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42,

Additive fees on TPN billings have been deducted from the LEI bill. In addition, LHL claims
LEI has over billed it by including an additive fee for seven (7) additives per TPN solution. In order
to add an additive to a TPN, the pharmacist uses the same aseptic technique as when he is adding
something to either an IV piggyback or an LVP.

43.

LHL, for the period January 1,1993 to March 31, 1997, has wro‘ngfully withheld $54,055.00
in paymeiit due to LEI on the mistaken belief that reimbursement for chemo kits and payment for
each additive to a TPN were not compensable.

44,

LHL has failed to reimburse LEI its actual acquisition cost for drugs for the period August,
1989 through June,1993. The parties have stipulated that the actual acquisition cost billed by LEI
for the period is $4,062,396.00.

45.

Notwithstanding the receipt of an add/change/delete form ‘from LEI setting forth éhanges in
pricing LHL has not properly entered the cost data into its system thus resulting in reduced
compensation to LEL. In addition, the LHL computers for some unknown reason deleted
administered doses dispensed by LEI without any known reason from the daily and monthly disks
received by LHL frorﬁ LEL

46.

Prior to late 1994, LEI was paid based upon a report known as the HPI report. The
reimbursement to LEI was based upon the pricing and quantities set forth in the HPIreport. The data
contained on the report was entered solely by AMI. The reports contained a number of inaccuracies
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which reduced the compensation paid to LEI from the compensation which should have been paid
to LET if the reports were accurate. For example, in a number of instances the HPI report listed the
actual cost of acquisition to be zero notwithstanding the fact that the disk supplied by LEI and the
add/change/delete form contained the proper pricing. Another example of the problem with the HPI
report is that it failed to take into account floor stock supplied by LEI and administered and charged
to patients by AMI.

47.

The inaccuracies in the HPI report and the payment to LEI could have been rectified had AMI
merely compared the HPI report to the LEI disk and their own internally generated audit report. The
audit report prepared for billing to patients purposes by AMI contained an analysis of the hospital
records showing drugs dispensed to patients versus that which appeared on the patients bill or the
LEI daily and monthly disks. It would have been an casy exercise to merely reconcile the
information. »

48.

For the period from January 1989 through December 31, 1992, the amount which LEI was
not propetly compensated by AMI, due to incorrect pricing and quantity differences, is $67,641.32.
For the period January 1,1993 to May 31, 1997, the amount is $214,265.00. No evidence exists that
the drugs at issue were not provided by LEI, and evidence does reveal that floor stock items were

not accounted for by AMI and items were systematically deleted by the AMI computers.
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49,

It was the intention of the parties under the CPMA that LEY, bursﬁant to the CPMA, would
have the exclusive right to furnish all drugs to all departments at KRMC, except for the specific
exclusions set forth in Section 2.6 of the CPMA.

50.

LHL does fn fact purchase and dispense legend drugs from its materials management
department in contravention of the CPMA..

51.

Materials Management is merely a department of the Hospital, is not a pharmacy and is not
under the control or direction of a licensed pharmacist.

52.

LEI has conducted inspections of the hospital looking for medication vials that have been
opened, rot labeled with the date it was opened or medication that may be past its expiration date
and medication that is partially filled and should be returned to pharmacy. |

53.

LZI has also found a number of legend drugs that aré not carried by it and were obtained from

sources other that LEL
54.

LEI and LHL have conducted audits of a sample of paﬁents’ charts to ascertain additional
payments that may be due LEI under the CPMA.. The audits conducted by both parties reveal that
the patient charts (which are to be the primary record of drug administration to patients) maintained
by the hospital vary from the records used to pay LEI under the CPMA. This indicates that patients
have received multiple doses of drugs delivered to a patient or floor from LEI and that some drugs
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ha‘ve come into the hospital from outside sources. Under the CPMA, LEl is to be compensated for
each administered dose.
55.

The Court finds that the LEI methodology to price the calculation of damages pursuan; toits
chart audit to be inflated. Specifically, charging the full price of the drug plus the fee for each
administration of a drug when, in fact, a multiple administration of a drug would have carried no
separate acquisition cost. The Court also finds that the LHL concept that 40% of all of the patients
receive no drugs is also to be without foundation. The Court believes that the correct figure is
somewhere between Dr. Haworth’s $3,000,000 and a significant discount off the LEI expert’s figure.

The Court believes that $5,000,000 is the proper figure.

CONCLUSION
A. IN GENERAL
1.
The general principles of contractual interpretation are set forth in the Lquisiana Civil Code.
Interpretation of a contract is the determination of the common intent of the parties. Louisiana Civil
Code article ("La.C.C. art.") 1945 (1870); La.C.C. art. 2045 (as adopted 1984).° Contracts are to be

performed in good faith. La.C.C. art. 1901 (1870); La.C.C. art. 1983 (1984). Each prévision ina

¢ This contract was executed prior to the comprehensive revisions to the obligations articles
of the Louisiana Civil Code pursuant to Act 331 of 1984. The CPMA was entered into on February
10, 1983. Effective January 1, 1985, the Louisiana law of Conventional Obligations was
substantially revised by Act 331 if 1984. The Louisiana Supreme Court has held that to the extent
that Act 331 of 1984 changed any substantive provisions of the pre-existing law, this Court must
follow the law in effect at the time of the execution of the contract. Morris v. Friedman, 663 So.2d
19, 23-24 (La. 1995). However, the cited provisions of the Civil Code that are involved have not
changed the law, and references to both pre- and post-revision articles are included.
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contract must be interpreted in light of the other provisions so that each is given the meaning
suggested by the contract as a whole, La.C.C. art, 1955 (1970); La.C.C. art. 2050 (1984). Although
a contract is worded in general terms, it must be interpreted to cover only those things it appears the
parties intended to include. La.C.C. art. 1959 (1870); La.C.C. art. 2051 (1984). A doubtful
provisior: must be interpreted in light of the nature of the contract, equity, usages, the conduct of the
parties before and after the contract, and contracts of like nature between the parties. La.C.C. art.
1962 (1870); La.C.C. art. 2053 (1984). If the parties made no provision for a particular situation,
it must be assumed that they intended to bind themselves not only to the express provision, but also
to whatever the law, equity or usage regards as implied in a contract of that kind. La.C.C. art. 1903
(1870); La.C.C. article 2054 (1984).” Equity is based on the principles that no one is allowed to take
unfair advantage of the other. La.C.C. arts. 1964, 1965 and 1966 (1870); La.C.C. art. 2055 (1984).
Usage is a practice regularly observed in affairs of a nature identical or similar to the object of a
contract subject to interpretation. Id. In the case of ambiguity, a contract is to be interpreted against
a party who provided the ambiguous language. La.C.C. arts. 1957-1958 (1870); La.C.C. art. 2056
(1984), Official Revision comment (b).
2.

A fter listening to the testimony of the witnesses on both sides of tvhe controversy, the Court

agrees with the State Court that the CPMA is clear in some respects and ambiguous in many others.?

The Court has found that the CPMA was drafted by counsel for LHI, and that it was intentionally

7 Qfficial Revision Comment (a) provides that the article is new, and changes the law by making
the rule of La.C.C. art. 1903 a rule of interpretation rather than one of substantive law. For the
purposes of this case, this dlstmcnon does not make a difference.

®  See Lilieberg Enterprises, Inc. v. Lifemark Hospitals of Louisiana, Inc., 620 So.2d 1331, 1336
(4th Cir. 1993), writs denied, 621 So.2d 818 (La. 1993).
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drafted ir: an ambiguous manner in order to better LHL and LHI's position after its execution. Both
sides havs lo gical arguments conceming the interpretation of almost every sentence. About the only
provisions that the court does not consider to be in dispute are those interpreted by the Louisiana
state courts, whose judgments are res judicata and binding upon this Court. See discussion, post.
It is relevant to look to parol evidence to determine the intention of the parties to an ambiguous
contract. Liljeberg Enterprises. Inc. v. Lifemark Hospitals of Louisiana, Inc., 620 So0.2d 1331, 1336
(4th Cir. 1993), writs denied, 621 So.2d 818 (La. 1993). In cases invoiving ambiguity, where the
intention of the parties cannot be ascertained through parol evidence, the Court is obliged to follow
the dictates of the Louisiana Civil Code and construe those ambiguous provisions against LHL,
(AMI and Tenet) as the party which furnished the language.
3.

One additibonal principle must be considered as it has an important bearing on the issue of
interpretation. LEI elicited testimony from a number of witnesses involved in the negotiation
process on behalf of Lifemark, who testified that Lifemark intended from the inception to rid itself
of the Liljebergs as soon as possible, and that the CPMA was intentionally drafted in a manner
calculated to provide maximum bargaining leverage. While these witnesses were former employees,
and in part may have been motivated by ill will toward their former employer, Lifemark made no
attempt to refute their testimony, and the Court believes that they are sufficiently credible to
determine that the CPMA was entered into with an ultimate motive of terminating rather than
abiding by the contract. The fact that all these witnesses’ testimony is consistent adds further support
to their credibility. The Court finds that LHI and LHL entered the CPMA in bad faith, With the
intent to abrogate the contract, when coupled with the ambiguity designed to promote that goal,
further militates in favor of interpreting the contract against LHL, LHI, AMI and Tenet in situations
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where the contract is susceptible of more than one interpretation.

B. ISSUE PRECLUSION
4,
Some of the issues previously litigated by the same parties have a bearing on the results of
this case. Liljeberg Enterprises. Inc. v. Lifemark Hospitals of Louisiana, Inc., 620 So.2d 1331, 1336
(4th Cir. 1993), writs denied, 621 So.2d 818 (La. 1993), was a declaratory judgment action (the
"Declaratory Judgment Action”) involving the interpretation of various provisions of the CPMA, and
this Court will grant preclusive effect as required by law.
5.
Pursuant to 28 U.S.C. § 1738, the federal courts are required to give full faith and credit to
final judgments of state courts. 28 U.S.C. § 1738; In re Greenway, 71 F.3d 1177 (5th Cir. 1996),
cert. denied, 116 S. Ct. 2499, 1325 L. Ed. 2d 191. A component of this is the granting of preclusive
effect to the state court judgment. State court judgments are to be granted the same preclusive effect

as they have by law or usage in the state court. 1d.; Jones v. Sheehan, 82 F.3d 1334 (5th Cir. 1996);

Daniels v. Equitable Life Assurance Society of the U.S,, 35 F.3d. 210 (5th Cir. 1994). Under

Louisiana law, the preclusive effect of ajudgment is governed by La.R.S. 13:4231, formerly known
as La.C.C. art. 2286.7 La.R.S. 13:4231 was substantially revised by Act 521 of 1990, but Section
5 of Act 521 makes those revisions effective only with respect to judgments rendered in suits

originally filed on orafter January 1, 1991. Accordingly, the Court must review the law as it existed

9 La.C.C. art 2289 was redesignated La.R.S. 13:4231 by the Louisiana State Law Institute
pursuant to Acts 1984, No. 331, Section 7. The redesignation is said to be neither an amendment
to nor re-enactment of the article. See note entitled "Redesignation” following La.R.S. 13:4231
(West).
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during the period from the inception of the CPMA through the effective date of Act 521 of 1990.
The legal principle was stated as follows:

The authority of the thing adjudged takes place only with respebt to what was the

object of the judgment. The thing demanded must be the same; the demand must be

founded on the same cause of action; the demand must be between the same parties,

ard formed by them against each other in the same quality.

6.

In the instant case, the state court action was a declaratory judgment action involving the
exact same parties. The thing demanded was the interpretation of certain provisions of the CPMA,
by way of a declaratory judgment and later as an additional demand for money based upon the
interpretation of the contract. The instant litigation involves the interpretation of some of the same
portions of the same contract. In R.G. Claitor’s Realty v. Juban, 391 So.2d 394 (La. 1980), a
declaratory judgment action in which the final judgment decreed that the plaintiff was entitled to
erect a fence on his property was given res judicata effect against a subsequent suit by the original
defendant seeking an injunction to require the demolition of the fence erected after the first
Jjudgment.

7.

To the extent that the prior litigation made a final determination of an issue involving the

same paities to this litigation, the Court will grant the J;udgmem preclusive effeci with respect

thereto.
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C. INTERPRETATION OF SPECIFIC PROVISIONS
1. Calculation of Fees Per Procedure
8.

The CPMA establishes a pricing scheme under which LEI is to be paid under it for the
pharmaceuticals and services supplied by LEL Section 4.1(a) of the CPMA provides that LHL is to
pay LEI "the fee per procedure” as shown on Exhibit "B" to the CPMA. Exhibit "B” provides
generally that LHL shall reimburse LEI "the greater of (i) the minimum fee set forth below or (ii) a
fee equal to 1.35 times cost as identified by invoice.” The Exhibit then goes on to specify minimum
fees for certain categories of drugs. The Louisiana courts already have held that the minimum fee
per procedure was to be in addition to the cost of the item in question and that the price of the item
is to be detcﬁnined by actual invoice and not a theoretical price. Lilieberg Enterprises, Inc. v.
Lifemark Hospitals of Louisiana, Inc., 620 So.2d 1331, 1335-1338 (4th Cir. 1993), writs denied, 621
So0.2d 818 (La. 1993). The nuance currently before the court is the definition of a "procedure" for
purposes of calculating the "fee per procedure.” LHL argues that there is only one charge for the
totality of the actions that must be taken to constitute one administration of a medication. LEl argues
that each separate step in the administration of medication is a separate procedure for the purpose
of charging under the CPMA. Thus, if LEI provides the Hospital with a multiple dose vial of
medicaticn, such as a large vial of insulin, from which multiple, but separate, administrations are
made at different, distinct times (such as once every four hours), LEI argues that it is entitled to four
separate fees in addition to a single recovery of the cost of the medication, while LHL maintains that
there should only be one charge for a single procedure, in addition to the cost of the vial. The same
analysis also applies to certain pharmaceutical kits that are packaged in a single package, but contain
multiple items of individually wrapped drugs, such as a "heparin flush kit,” which contains a single
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unit of heparin and two single units of saline. Still further, in the case of drugs that are mixed, LEI
argues that each separate addition to a solution is a separate procedure on which a fee may be
charged, while LHL argues that only one fee may be charge‘d‘ based upon the combined price of the
mixed items plus one fee.

9.

The CPMA does nét define the meaning of the term "per procedure.” Webster’s New World
Dictionary (2nd College Edition) defines "per" as "for each; for every,” and defines "procedure” as
“the act, method, or manner or proceeding in some process or course of action" or "a particular
course of action or way of doing something.” Using a combination of these definitions, without
reference to anything else, "’_per procedure” could refer to each separate act in a process, or to eaﬁh
single process as a unit. There is nothing in the CPMA that implicitly defines the term. The Court
concludes the term to be ambiguous in the CPMA, and resort must be made to outside sources to
asﬁeﬂajn the true intentions of the parties.

10.

In an attempt to address the meaning of the term per procedure, LEI introduced the testimony
of Wendell Alford, a former Lifemark employee who was involved with the Liljebergs in the
formation of the CPMA. Mr. Alford explained that LEI was to run the pharmacy department of the
Hospital consistent with the general philosophy of the cdmp:my, and that, at the time of the CPMA,
the philosophy was to be compensated for each dose of a medication administered. Ronald Colichia,
a former Lifemark vice president for operations generally assumed that the "fee per procedure”

concept embodied in Section 4.1(a) of the CPMA was interchangeable with Lifemark’s "per

10 The CPMA contains specific provisions pertaining to certain iniravenous drugs, as well as
"admixture fees," that will be discussed separately herein.
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" administered dose concept” that it was to be compensated for each dose of medication delivered.
John Liljeberg testified consistent with these statements, and further added that LEI believed that
it was entitled to payment for each unit of a particular type of medication that was administered to
apatient. LEI’s Pharmacy Director at the Hospital, Charles Witchen, described how certain mixtures
of medications require multiple procedures, each requiring adherence to protocols designed to
minimize contamination. LHI put on no credible testimony or other evidence in refutation of these
statements, Thus, with respect to the administration of multiple units of medication, or multiple
administrations of medication from single vials of medicine, the Court holds that LEI is entitled to
be compensated for each unit administered.

11.

The testimony by the witness did not address a number of the specific issues between the
parties. For example, the former employees could not address the issue as to whether LEI would be
entitled to receive a fee for such procedure in a singular process for each separate legended drug
contained in a single kit. Allowing LEI compensation for each step in the process and each legend
item contained in a kit would in essence be a multiple reimbursement for a single one-time process.
The Court will thus disallow multiple fees for a single on time administration from a kit where
nothing is added to the solutions in the kit by LEL

12.

Based upon this distinction LEI is only entitled to a single fee plus cost reimbursement for
Heprin Flush kits. They are entitled to multiple fees for items such as insulin and nitroglycerin that
are placed in a single vial but administered to patients in single doses over time. The LHL claim of
overcharging for nitroglycerin and insulin is denied and LEI is entitled to $57,085 through the date
of trial for improper deductions from the LEI monthly bill for these items.
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13.

LHL, as part of its claim, asserts that it is entitled to damages for LEI’s overcharging for
Heprin Flush Kits. Based upon this Courts interpretation of the CPMA, LET has in fact overcharged
LHL for these items. The overcharging does not, however, mean that LEI is liable for damages as
a result of the overcharging. For damages on this item to be awarded the Court must find that LHL
has suffered some loss as a result of the overcharging and this Court finds that no loss has occurred.

See La Civil Code Article 1995; and Weeks v. T.L. James & Co., 626 So.2d 420 (La.App. 3d Cir.

1993).
14.

The testimony of Steven Faucheaux the LHL administrative pharmacist testified that the LHL
charge to hospital residents was merely a function of the price it paid LEL. LHL merely used the LEI
overcharge price and multiplied that cost times three when billing its paﬁents. The evidence is also
¢lear that when LHL started reducing the LEI charge for Heprin Flush Kits they did not pass the price
reduction on to the Kenner Regional Medical Center patients, but continued to us the higher LEI
billing notwithstanding the fact that they did not pay the higher price to LEL. LHL actually profited
from the overcharge since they passed it on to patients.

5.
The Court will disallow the LHL offset for overcharges for Heprin Flush Kits and also

disallow the LEI claim for increased payment for the kaits.
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16.

LEI argues that the CPMA!! permits LEI to charge a haﬁdling fee for each large volume
parenteral (intravenous solution bag) plus an additive fee for each item added to the parenteral, in
addition to recovery of the cost of the parenteral and each item added. LEI also argues that the
handling fee is assessable with respect to Partial Fill I'V.’s, also known as "piggybacks." LHL
argues that LEI is only permitted to receive one handling fee plus only one additive fee regardless
of the amount of items added or the number of procedures employed.

‘ 17.

The above quoted provision refers to a flat fee for handling" and "handling fee" with respect
to non-additive large volume parenterals, and does mot refer to the cost of the item in question.
Because payments under the formulas described on Exhibit "B" to the CPMA are payable pursuant
to Section 4.1(a) of the CPMA, the decision of the Louisiana courts in Liljecberg Enterprises, Inc. v.

Lifemark Hospitals of Louisiaga, Inc., supra, is controlling on this issue.

i1 Calculation of Certain Handling Fees .
Exhibit B to the CPMA contains a provision as follows:
[LHI] shall reimburse [LEI] a flat fee for handling the following items:

1.V. Handling fee for Non-Additive large volume parenterals $1.00. Testimony in the
record indicates that the dollar amounts set forth in this portion of Exhibit B have been
revised by the parties. Although the Court has quoted the amounts set forth in Exhibit B as
signed, it does not mean to imply that the current fees are other than the current agreement
of the parties, except to the extent that different escalations are required as determined
elsewhere in this opinion.

LV. Additive Fee $1.70
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18,

The reference to the LV. Additive Fee is also tied to the fee per procedure analysis discussed
earlier. Initially, it should be noted that the additive fee is not expressly limited to a specific type of
parenteral, while the handling fee for non-additive large volume parenterals is limited expressly to
large volume parenterals. Each additive to a large volume parenteral requires a separate procedure
to incorporate the additive into the parenteral, involving the use of a laminar flow hood and sterile
techniques.. There is nothing contained in the contract or elicited in the testimony which indicates
that this court should not construe the language concerning additives literally. Each additive may
be billed as a separate procedure, in addition to the cost of the additive, determined as set forth
earlier in Exhibit "B* to the CPMA.

19.

The Court disagrees with LEI's assertion that it is entitled to the 1. V. handling fee established
in Exhibit "B" with respect to partial fill LV. s known as piggybacks. LV. Piggybacks are expressly
dealt with earlier in Exhibit "B," and a special charge allocated thereto.? The testimony in the record
is clear that an LV, piggyback is not a large volume parentefal. When coupled with the express
reference to "large volume" parenterals in connection with the flat handling fee, it appears that the
LV. piggyback fee and the large volume parenteral fee are mutually exclusive. Thus, whilean LV,
additive fee may be assessed with respect to large volume parenferals and piggybacks, the large

volume parenteral handling fee may not be assessed with respect to piggybacks. Based upon this

1 The general pricing rule of Exhibit B, discussed earlier, states that LHI shall reimburse LEI
"the greater of (i) the minimum fee set forth below or (ii) a fee equal to 1.35 times cost as identified
by invoice." There js a drug category set forth below titled Parenterals, which lists in part "Partial
Fill LV.’s (Piggybacks)" and shows a minimum fee pertaining thereto of "$5.25 (includes cost of
solution)."
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interpretation, LEI has overcharged for IV piggybacks $616,400.00.

2, TPN Fees
20.

In its billings, LEI requested reimbursement for an item called a TPN fee. LHL, AMI and
Tenet on the bills submitted to it, denied compensation for the TPN fee. Basically, the TPN fee
equals seven additive charges for preparing an intravenous fceding solutions to patients, based upon
the testimony that these feeding solutions contain seven additives per administration. The additive
charges are based upon the additive charges for large volume parenterals as discussed earlier,
because the solutions are added to IVP’s. The compensation paid to LEI has been based upon one
additive fee, on the theory that the CPMA only allows one fee per solution regardless of the number
ofadditives. Because these solutions are prepared for administration using large volume parenterals,
LEI is correct that it is entitled to receive a separate fee for each additive in accordance with the
earlier analysis concerning additive fees. Since no credible evidence has been introduced by LHL
to rebut the testimony that there is an a?cragc of seven additives per TPN solution, LEI is entitled

to recover amounts billed for TPN fees.

3. Circumvention Claims
21.

LEI contends that LHL is liable to LEI for Jost profit by virtue of LHI’s circumvention of its
obligations under the CPMA. This contention arises in a number of ways. LEI argues that LHL
brought certain pharmaceuticals into the Hospital in derogation of the appointment of LEI as the
exclusive pharmacy for the Hospital. In addition, although the CPMA contains certain express
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exceptions to the pharmaceuticals that are to be supplied by LEI, LEI maintains that the laws
applicable to the dispensing of drugs in a hospital setting mandate that LEI, as the exclusive hospital
pharmacy, be involved in the dispensing of various "excepted” drugs, thereby entitling it to its fees
and costs in accordance with Exhibit "B."
Section 1 of the CPMA provides in part:
It is the desire of LIFEMARK to engage the services of OPERATOR
[LEI] to manage and operate Hospital’s Pharmacy Department (the
"Department");
Section 1.2 provides:
Therefore, LIFEMARK hereby appoints OPERATOR to operate and
manage the Department in the name, for the account, and on behalf
of LIFEMARK, pursuant to the terms of this Agreement.
22.
Section 2.1 of the CPMA required LEI to "at all times furnish a licensed pharmacist to serve
“as Director of Phamacéutical Services; ..., who will supervise the Department’s oper;tions and all
personnel working within the Department.” Section 2.5 of the CPMA provides that LEI is to
"provide to Hospital's medical staff and nursing service a modemn, patient-care oriented system" to
include a number of responsibilities, including: a) introduction, implementation and maintenance
of a unit dose system of medication; b) implementation of an' TV admixture program; c) screening
of patient profiles for possible adverse drug/drug interactions; d) screening of patient profiles for
possibility drug incompatibilities; €) provide drug information services; f) conducting in-service
training pertaining to pharmaceutical services to committees and staff members; g) development and
printing of department policies and procedures; h) participation in the hospital’s Pharmacy and
Therapeutics Committee; i) participation in the hospital’s Infection Control and Audit Committees,

if requested,; j) participation in the hospital’s drug surveillance and utilization review program; k)
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provide service of bedside rounds if requested by the hospital; 1) participate in CPR attempts if
requested by the hospital; and m) sell pharmaceutical items to Lifenark employees at a discount.
23,

Section 2.7 of the CPMA provides in part that “The services performed by the Department
shall conform to the standard of the Joint Commission on Accreditation of Hospitals, the [Louisiana]
Department of Health and Human Services, state and federal agencies exercising authority over the
Department and LIFEMARK'’S standards. . . ."

24.

Lifemark’s appointment of LEI was comprehensive, and it mirrors maﬁy of the functions of
a"hospital pharmacy,"” "hospital pharmacy director,” and "hospital pharmacist” under the regulations
governing thetpractice of pharmacy in hospitals in Louisiana. These regulations are contained under
Title 46 of the Louisiana Administrative Code ("LAC"), Professional and Occupational Standards,
in that part designated as Part LIIl. These regulations impose special requirements upon pharmacies
located within and operated in conjunction with hospitals. Under LAC 46.L111.2501, a "hospital
pharmacy" is a pharmacy department located in a hospital facility licensed by the Louisiana
Department of Health and Hospitals, and represents an inpatient primary care treatment modality
pharmacy. A hospital pharmacy permit is required to operate a pharmacy for possessing, dispensing,
and delivering legend prescription orders to patients in a hospital. LAC 46.LI11.2503. The permit
application must be signed by the hospital pharmacy director. A hospital pharmacy director is a
pharmacist meeting specific educational and training requirements concerning hospital pharmacy
practice. LAC 46.LTI1.2523. A "hospital pharmacist" is a Jicensed pharmacist practicing in an in-
patient primary health care treatment modality. Under LAC 46.LIII2507, the hospital pharmacist is
responsible for, among other things: a) reconstitution of admixtures for oral or parenteral use; b)
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initiating the selecting and retrieving bulk drugs for unit does prepacking; ) supervising the proper
labeling of prepackaged medication and maintaining a proper log of prepackaging activity; d)
supervising the dispensing of properly labeled, prepackaged drugs in final unit dosage form; ¢)
supervising the maintenance of patient profiles; f) controlling all pharmacy functions of staff
personnel under his or her immediate and direct supervised control; g) performing all compounding;
h) dispensing all Schedule I and II Controlled Substances; and 1) performing reasonable pharmacy
functions required by the director of pharmacy.
25.

A direct comparison of the CPMA against the legal responsibilities of a hospital pharmacy
and hospital pharmacist shows that Lifemark appointed LEI as the hospital’s "Hospital Pharmacy"
within the purview of the Louisiana regulations, and that LEI was responsible for engaging a
"pharmacy director" and "hospital pharmacists." Once this determination is made, a number of
important consequences follow from the federz;l and state laws that govern the dispensing of drugs.

26.

On the other hand, the CPMA contains an express exclusion from its scope for certain types

of services and supplies, Section 2.6 of the CPMA provides:

26  OPERATOR [LEI] shall not provide, nor be entitled to any

NS SRR A T

~ L F U
COMpensaion, 107 Uis I0NoOwWing:

(a) all drugs and supplies utilized by the ancillary departments of the
Hospital in preparation for, during, or immediately following
departmental patient related procedures, except those patient
identifiable charges in which the cost of the drug is not included in a
fee or charge for that procedure. Ancillary departments shall include,
but not be limited to, radiology, anesthesiology, and clinical labs;

(b) all blood, except blood derivative products such as volume
expanders, plasma, albumin, etc.;
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(©) irrigating solutions not requiring the addition of drugs;

(d)  supplies or devices used for the administration of infusion or
parenteral or irrigating solutions; and

(e) those non-medical, sundry items used for patient care or comfort

including, but not limited to, mouthwash, talcum and shampoo.
27.

Initially, it is obvious that the CPMA does not govern the foregoing iterns unless the parties
agree otherwise or there is another basis for requining LEI to handle these items; LEI is not to
provide these items, and it will not receive compensation for them. The contrary is implicit, that if
LEI provides these items, it is to be compensated for them. LEI has supplied and has not received
compensation for items such as IV bags and chemotherapy kits.

28.

There are a number of issues presented as circumvention claims. The first is that the
exclusion of Section 2.6(a) only applies to drugs the cost of which is not identifiable, and LEI
contends that all drug charges are identifiable. The second is that LHL may not legally dispense
medication without the intervention of LEI, because LHL has no authon—ify to dispense drugs without
the proper licenses, and LEI is the exclusive, licensed hospital pharmacy. The third issue involves
LEI's overseeing of the dispensing of medications out of LHL’s materials inanagement depariment
without compensation.

29.

Prescription, or "legend" drugs, are those that bear a legend on the label warning that the drug

may not be dispensed without a prescription from a duly authorized practitioner. See 21 U.S.C.

§353(b)(4). Generally, prescription drugs may only be dispensed by a licensed pharmacist. 21
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U.8.C. § 353(b). Pharmacists are licensed under state law, but they are governed by many provisions
of the federal Food, Drug and Cosmetic Act, 21 U.S.C. § 301, et seq. In addition, certain types of
prescription drugs are governed by the Controlled Substances Act, 21 U.S.C, § 801, et seq., which
imposes additional requirements upon licensed pharmacists. 21 U.S.C. § 822 requires any person
who dispenses or proposes to dispense controlled substances (those "scheduled” and regulated by
the act) to register with the U.S. Attomey General in accordance with the rules and regulations
promulgated By him or her. The Drug Enforcement Administration of the Department of Justice
issues a registration number to each registered pharmacy which is then used in connection with the
ordering of drugs by a pharmacy. See 21 CFR §§ 1301.21, 1301.23, 1301.32, 1301.34.
30.

There was testimony concerning the issue of whether the storage and dispensing of certain
pharmaceuticals out of ancillary departments, such as the Hospital’s Materials Management
Department was a violation of law. LEI reported LHL to the Louisiana Board of Pharmacy, which
ultimately took no action. To some extent this appears to be the result of the board’s decision to stay
out of a contractual dispute between two private entities, and some testimony is to the effect that
Yeverybody does it that way" régardless of the letter of the law. The Court discounts this testimony,
because the exercise of discretion by the Board of Pharmacy cannot abrogate black letter law.

31.

To the extent that services excluded pursuant to Section 2.6 of the CPMA require the
intervention of a pharmacist under applicable law, the appointment of LEI as the exclusive hospital
pharmacy for the Hospital necessarily requires LEI to be involved in the process with respect to the
ordering, storage and dispensing of such products, with the effect that the services provided will be
governed by the CPMA and the pricing scheme establishing thereby. To the extent that applicable
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law does not so require the intervention of a pharmacist, the CPMA does not require the involvement
of LEI nor concomitant compensation, unless the parties to the contract agree otherwise. In
rendering this ruling, the Court finds that the contract between the parties and the law place the
responsibility for the storage of prescription medication (including kits containing prescription
medication), and the dispensing of prescription medication based on the prescriptions of physicians,
require the intervention of licensed pharmacists, and that LEI is the duly appointed hospital

pharmacy charged with providing those services.

4. Deductions for Bad Debt
32
Section 4.1(a) of the CPMA requires LHI to pay to LEI the fée per procedure "less 5% of
such tota] of the fees per procedure as allowance, for bad debt.” LHI contends that the bad debt
deduction must be calculated not only on the fee set forth in Exhibit "B" of the Pharmacy, but also
upon the cost of the item supplied. LEI contends that the bad debt deduction applies solely to the
fee, but not to the actual cost of the items, and that LEI is entitled to be compensated for the actual
cost of any items regardless of the bad debt deduction, The Louisiana courts expressly did not rule
on this issue, but its interpretation of the contract and the definition of "fee per procedure” leads to
the inevitable conclusion that the bad debt deduction does not apply to the cost of the drugs being
supplied, but only to the fee.
33.
This court need only review the relevant agreement sections aﬁd the decision of the Louisiana

Fourth Circuit Court of Appeal in Liljeberg Enterprises, Inc. v. Lifemark Hospitals of Louisiana,

Inc., No. 92-CA-0869, 620 So. 2d 1331 (La. App. 4 Cir. 1993), writ denied, No. 93-C-1085, 621
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S0.2d 818 (La. 1993). The critical part of the CPMA at issue is the same section under scrutiny in
the Declaratory Judgment Action, which provides as follows:
4.1(a) Ascompensation for those pharmaceutical services provided by OPERATOR
as specified above, and for pharmaceuticals and intravenous solutions. furnished
hereunder to inpatients or emergency room patients, LIFEMARK shall pay to
OPERATOR the fee per procedure as shown on Exhibit B, which is attached
hereto and incorporated herein for all purposes less 5% of such total of the fees per
procedure as allowance, (SIC) for bad debt. The allowance for bad debt shall be
reviewed after each fiscal year of the Hospital and changed to reflect the actual
percentage of uncollectible accounts for the proceeding fiscal year of the Hospital.

(Emphasis Added)
34.

In the Declaratory Judgment Action, the issue was whether the quoted language meant that
the prices charged in accordance with the schedule was to include LEI's cost of the products
supplied, or whether the fees were to be in addition to the cost. The court held that

[LEI] shall be entitled to receive reimbursement of its actual acquisition cost in
addition to the fee per procedure.

620 So. 2d at 1331.

35.

Although the CPMA judicially has been declared to establish compensation based upon cost
plus a fee per procedure, Lifemark continues to assert that the allowance for bad debt referred to in
the same sentence applies to both the cost of the goods to LEI plus the fee per procedure. This is
entirely inconsistent with the plain meaning of the section, as interpreted by the Fourth Circuit Court ’
of Appeal. In other words, although Lifemark is bound to the interpretation that "fee per procedure”
refers solely to a fee, on top of acquisition cost, it takes the position that the words "such totals of
the fees per procedure” appearing later in the same sentence applies to both the fee and the
acquisition cost. This Court is constrained under res judicata principles to apply the Louisiana
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court’s interpretation of "fee per procedure™ in the first portion of the sentence. It is not logical to
believe that the same words have different meanings in two places inv the same sentence, and this
Court has seen nothing to indicate that a contrary interpretation is warranted. The section deals
solely with "fees," and the reference to "such total" is a reference to the total of the "fees" described
earlier, which does not include costs.

36.

The Court of Appeal in its opinion did indicate that Lifemark retained its claim for
reimbursement for bad debts. This does not mean that there is any room for challenging the price
component against which the bad debt percentage must be calculated. Rather, it recognized that the
parties had not calculated the changes to the bad debt allowance percentage applicable to each year
of the hospital's operation, as required by the above quoted Ianguagé. This court decides that the bad
debt calculation must be made solely upon the amount of fees charged by LEI, and not the cost
component of the pharmaceutical products supplied. LHL is not permitted to deduct a bad debt

allowance from the cost reimbursement element of the bill.

5. Reimbursement of Medicare and/or Medicaid Disallowances
37.
Section 4.1(e) of the CPMA provides that LEI is to reimburse “Client""? in the event that it
is determined by the Hospital’s "Medicare intermediary” to deny reimbursement for any portion of
the compensation paid by LHL to LEI. LHL has taken the position that this language requires.

reimbursement for both Medicare and Medicaid charges denied, while LEI argues that the section

1 The term "Client" is not defined, but the parties appear to assume that it refers to LHL.
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is limited to actual denials of Medicare reimbursement.
38.

Medicare reimbursement involves the use of "intermediaries” who determine those charges
made by a hospital that qualify for reimbursement under the program. Section 4.1(e) is designed to
allow LHL to recoup from LEI amounts paid to LEI (presumably with respect to Medicare patients)
that were nol reimbursable under the Medicare program. LHL presented testimony that its Medicare
intermediary also provided data that was relevant to Medicaid reimbursement for certain post CPMA
periods, and LHL extrapolates from this that Section 4.1(e) was intended to deal with Medicaid and
Medicare reimbursement as gleaned frbm LHL’s Medicare intermediary. There was no testimony
cpncerning the intention of the parties with respect to whether Medicaid was to be the object of
reimbursement under Section 4.1(e) of the CPMA, and the Court cannot disregard the reference
solely to Medicare. If LHL had intended to include a reference to Medicaid, it could have easily
added it to the section. Further, LHL’s purely literal analysis would apply equally in the fortuitous
event that LHL’s Medicare intermediary also decided reimbursement claims for private insurance
carriers. LHL is only entitled to the actual amounts disallowed by Medicare through the date of the

trial which is $125,479.00.

6. Minimum Fees
39.

LEI contends that it is entitled to an increase in the minimum fee it can charge for the period
after September 1, 1995. Section 4.1(c) of the CPMA govems how the minimum fee for any year
is to be calculated. The dispute between LEI and LHL is whether the calculation is based upon the
immediate preceding year or whether, as LHL contends, the calculation is based upon the highest
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percentage for any prior year. The language of Section 4.1(c) uses the term "immediately preceding
year" and the proper test is that advanced by LEI
40.

Using the correct methodology, the minimum fee increase for the period September 1, 1995,
to August 30, 1997, is 6.14%. The uncontradicted testimony of Jim Witchen is that thirty-three
(33%) percent of the LEI revenue ($2,447,485.35) comes from minimum fee items. Applying the
correct minimum fee to the minimum fee revenue, reveals that AMI wrongfully withheld $80,114.77
for the period September 1, 1995, to August 30, 1996, and $70,160.83 for the period September 1,

1996, through May 1997.

7. Other Items
41.

There are a number of disputes concerning whether or not LEL is entitled to charge for certain
items not expressly provided for in the CPMA. Section 4.1(a) of the CPMA provides that as
compensation for the services provided, LHL is to pay LEI the fee per procedure speciﬁed on Exhibit
"B." Exhibit "B" lists the minimum fees by categories of drugs or services, but it also has a "catch
all" provision as follows:

Fees for items or categories not identified above shall be established in 2 manner
consistent with the development schedule.

The contract contemplates that there may be services rendered pursuant to the contract that may not
be precisely listed in the four corners of the exhibit, and it equally contemplates that LEI is to be

compensated for those services,
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42.

One item of contention is whether LEI is required to provide computerized Medical
Administration Records, or "MARs,” to LHL. An MAR is a record that shows every item of
medication that was ordered to be administered to a patient. The testimony at trial appears to be that
an MAR is becoming a standard type of document used in the administration of medications to
hospitals. It appears to be a recent innovation in hospital practice, as LHL has only recently
requested LEI to provide MARs.

43,

LEI has the capability to compile an MAR for each patient in the hospital, but LEI has
refused to produce them to LHL without the payment of compensation. LEI has requested a fee of
$10 per patient per day to perform this service. LHL has taken the position that LEI is obligated to
provide MARs under the general provisions of the CPMA, and‘ that LEI is not entitled to
compensation for providing them to LHL, except perhaps for reimbursing supplies or the cost thereof
in connection with the printing of MARs.

44.

Section 1.1 of the CPMA providés that LHL desires, and the LEI agrees to provide, a level
of quality of pharmaceutical and hospital care consistent with that of the patient community in which
the Hospital is located. Section 2.5 ofthe CPMA general outlines the services to be provided. That
section provides that the services include, but are not limited to, certain enumerated items. The list
of items does not include the providing to LHL or its doctors any records concerning medications
ordered or the administration of medications. The section generally provides for the implementation
of a unit dose system of medication. The pharmacy is to screen patient profiles for possible drug or
allergic reactions. It does not contemplate that LEI is to provide information to the hospital that is
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patient specific. The only subsection pertaining to drug information is the provision of "drug
information services," which would appear to be a reference to the providing of information about
drugs, not information about paﬁents. Further, the fact that MARs are apparently a recént addition
to hospital practice demonstrates that they were not contemplated by the provisions of Section 2.5.
Because Section 2.5 primarily deals with the delivery of pharmaceuticals, plus in-service training,
participation in committees and the development of policies, it does not appear broad enough to
contemplate MARs,
45,

This does not mean that LHL cannot compe! LEI to provide MARs. Section 1.1 and Section
2.5, ‘when read together, clearly contemplate that LEI can be forced to provide MARS. However,
when read in conjunction with Section 4.1(a), pertaining to compensation "for those pharmaceutical
services provided by [LEI] as specified above,” they fall within the scope of the provisions of Exhibit
B that requires the payment for services in accordance with the "development schedule.” Thus, if
LHL intends to require LEI to provide MARs, it must be prepared to compensate LEI pursuant to
the development schedule. Because this Court has not heard any testimony concerning the meaning
of the reference to the development schedule, it is not in a position to determine what fee ultimately

may be due for the providing of MARSs.
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III. CIVIL ACTION NO. 93-1794

A. FINDINGS OF FACT
1.
LEI filed for relief under Chapter 11 of the United States Bankruptcy Code on the 27ch day
of January, 1993,
2.
LEI served as a Debtor in Possession with the rights and powers of a Debtor in Possession,
3.
LEI timely filed a Motioﬁ to Assume the CPMA.
4.

LEIand LHL entered into the CPMA in February of 1983. The CPMA requires performance
on the part of LEI to provide drugs at Kenner Regional Medical Center and the other party to the
contract has obligations to make payment for the drugs supplied.

5.

The CPMA is an executory contract,

l . 6.

The CPMA does not require or compel that LEI provide the services of a single named
individual.v

7.
The CPMA is a valuable asset of the LEI estate which generates positive net income. The

termination of the CPMA would have a detrimental effect on the ability of LEI to pay its creditors.
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8.

The assumption of the CPMA is a reasonable exercise of the business judgment of LEL
9,

LEI has performed its obligations under the CPMA in good faith.
10.

St. Jude Hospital of Kenner, La. Inc. and LHL entered into a lease of the hospital in i983.
The lease between the parties was recorded in Jefferson Parish. The lease is a triple net lease with
a monthly payment equal to the outstanding indebtedness due by St. Jude to LHI pursuant to the
financing given to St. Jude to constfuct the Hospital.

11.

St. Jude granted to LHI a mortgage on the Hospital. The original mortgage was recorded in
March of 1983 in Jefferson Parish. The mortgage was recorded after the LHL lease was filed in
Jefferson Parish. The mortgage when viewed in tandem with the lease was incapable of default since
the obligations owed by LHL to St. Jude under the lease would satisfy all of the obligations due by
St. Jude to LHI under the terms of the financing.

12.

In April of 1991, St. Jude executed, at the request of LHI, a renewal promisséry note and
granted to LHI additional collateral. The additional collateral granted to LHI a pledge of the LHL
rental and functionally allowed LHI and LHL to merely account for the payment as opposed to
having LHL pay St. Jude and then have St. Jude pay LHI. At no point were checks ever written by
LHL to St. Jude for lease payments. The entire ﬂéw of money was handled as mere bookkeeping
entries. The record is in fact devoid of any evidence that LHL ever had a bank account. All
payments to LEI under the CPMA and all payments to employees at the Hospital have come from
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either AMI or Tenet.
13,

To rﬁaintain the priority of the mortgage, LHI wonld have had to reinscribe the mortgage
prior to March of 1993. The mortgage was never timely reinscribed.

14,
 InApril 0f 1993, a judgment was rendered in favor of Travelers Insurance Co against St. Jude
and LEL. The judgment was recorded in April of 1993. The judgment is inferior in rank to LHL’s
right of peaceable possession.
15.

Travelers seized the Hospital by writ of execution and it was ultimately soid via a judicial
sale to LHL the Leasee of the Hospital.

16.

LHL has never been and never can be a third party dispossessed from its right of occupancy
under the lease with St. Jude.

17. ,

The purpose for LHL buying the Hospital at the judicial sale was with the intent and purpose
of attempting to cause a termination or breach of the CPMA. Having LHL, as opposed to LHI
purchasing the Hospital at the judicial sale, resulted in significantly increased costs to the LHL/LHI
group and was designed to remove bidders from the process.

18.
Under the CPMA, LHL has the right to have LEI pass a quality assurance a’udit.‘ The items

reviewed under the Quality Assurance audit are attached to the CPMA as an exhibit,
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19.
For the first 11 years of the CPMA, LHL never held a quality assurance audit.
20.

In 1993, a Quality Assurance Audit was conducted on behalf of LHL by Dr. Mervin

Kahiman. The audit was conducted based upon the exhibit attached to the CPMA.
21.

LEI did not pass the initial 1993 audit, however, when LEI exercised its rights under the

CPMA and requested that LHL resurvey the pharmacy, LEI passed the Kahlman audit.
22,

The scoring for the audit and reaudit was based upon points earned to total points. In
addition, in the resurvey only those areas which failed the initial survey were reviewed and the points
earned during the resurvey were added to the points earned in the passing areas of the original survey
to obtain a total passing score.

23,

In 1997 in'an attempt to cause a breach of the CPMA, Tenet, successor to LHL, called for
asurvey. Rather than use the audit attached to the CPMA, Kahlman and a Tenet employee Bonnie
Kirschenbaum, reconfigured the aundit.

24,

The 1997 audit was designed and scored with the sole purpose of having LEI fail the andit
and to constitute a default under the CPMA. Kahlman, in his scoring of the audit and resurvey of
LEJ, deducted points for acts or omissions of persons outside the control of LEI and for not havihg
a policy for issues not concerning the pharmacy. In addition, in order to insure failure, Kahlman, at
the direction of Kirschenbaum, scored the survey based upon using a mean score as opposed to the
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scoring procedure used in prior years. Had the prior method of scoring been used LEI would have
passed the audit. The bad faith of Kirschenbaum in designing the process is best evidenced by this
Court’s question to Kahiman and his response to this Court on the issue of whether LEI passed the
1997 audit. When asked if LEI passed the 1997 audit Kahlman responded "now that’s a good
guestion . . . I don’t know."

25,

In 1997, the Joint Commission for Accreditation of Heath Care Organizations ("JCAH")
surveyed the Hospital and the LEI pharmacy operation. LHL was advised that it passed the 1997
accreditation test and JCAH did not note any deficiencies pertaining to the LEI operation. LEI’s
services thus conformed to the standards of JCAH and all other agencies who exercise authority over
the hospital pharmacy at the Hospital.

26.

In its years of operation of the Hospital pharmacy, LEI has never been cited by the Board of
Pharmacy for ineffective service, never been sued for malpractice and only once been criticized by
the Hospital internal operating or Medical committees. No one has ever died or been injured at the
Hospital as a result of a drug error caused by LEL

27.

LEI provides a 24-hour per day, seven days a week pharmacy for the hospital, It fills in
excess of 20,000 prescriptions per month. The LHL corporate policy of Tenet is to Have 1o more
than twenty incident reports per month. LEI has never had 20 incident reports in any month.

28.

A medication error is one which reaches the patient and a dose of medication that deviates

from the physician’s order as written in the patient chart. The nursing staff has the responsibility to
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inspect each drug before administering it to a patient, and, thus, is equally responsible with the
pharmacy for any error that occurs based upon the Tenet policy and procedure manual.
29.
One time delays in dispensing drugs due to the illness of a pharmacist on duty do not
constitute a defaqlt of the CPMA.
30.
LEI, through its personnel, took part in meetings of Hospital committees and subcommittees.
31. '

Tenet has no stated or written policy as to how many meetings an employee or staff member

can miss before they are in violation of Hospital policy.
32.

The meetings LEI failed to attend were those where it did not receive notice of the rﬁeetings
or where it made a decision not to attend to demonstrate or protest as to the items being addressed
at the meeting. Its attendance at meetings fulﬁlls its requirements under the CPMA.

33.
The mere failure to attend a few meetings of Hospital Committees does not constitute a
material breach of the CPMA warranting cancellation or a finding of breach of the CPMA.
34,
Travelers was paid the sum of $7,834,516.26 in satisfaction of its judgment.
35.

LEI has attended meetings of the Hospital sufficient to meet its obligations under the CPMA.
An occasional absence is not the type of default envisioned by 11 U.S.C. § 365 or the La. Civil Code
sufficient to cause cancellation of the CPMA for default.
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36.

No evidence was introduced to support the LHL position that the reference to the Lifemark
corporate affiliates in CPMA (5.1 b) is a typographical error. At no point prior to this trial did AMI
or LHL or Tenet ever advise LEI of the alieged typographical error or attempt to seek an amendment
or correction to the CPMA.

37.

The obligations contained in the CPMA are severable from St. Jude’s obligations to LHI
under the mortgage and LHL under the lease.

38.

LHL has approved the organizational chart of the relationship between the LHL and the LEI
director of pharmacy.

3.

LEL to the extent a monetary dcféult exists under the CPMA, can cure the default with
payment of sums due and can give adequate assurance of future performance.

40.

LET has agreed to be included in the LHL and Tenet computer system at the Hospital.

B. CONCLUSIONS OF LAW
1.

A debtor under Chapter 11 of the United States Bankruptecy Code may assume an executory
contract if it cures or provides adequate assurance that the trustee will promptly cure such bréach;
compensates or provides adequate assurance that one trustee will promptly compensate a party other
than the debtor to such contract or lease, for any actual pecuniary loss to such party resulting from
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such default; and provides adequate assurance of future performance under such contract, See 11
U.S.C. § 365(b)(1).
2.
The initial inquiry is whether the CPMA is an executory contract. The generally accepted

definition of executory contract is one on which performance remains due on both sides. National

Labor Relations Bd. v. Bildisco and Bildisco, 465 U.S. 513,104 S. Ct. 1188,1194, 79 1. Ed. 2d 482
(1984). The CPMA clearly contemplates an ongoing relationship with continuing obligations on the
part of both parties, and it clearly is an "executory contract” that is assumable within the meaning
of 11 U.S.C. § 365. A contract is executory if at the time of the bankruptcy filing, the failure of
either party to complete performance would constitute a material breach of the contract, thercby‘

excusing the performance of the other party. Inre Murexco Petroleum, Inc., 15 F.3d 60, 62-63 (5th

Cir. 1994); In re Crippin, 877 F.2d 594, 596 (7th Cir. 1989).
3.

In determining whether to approve a debtor’s assumption of an executory contract, the courts
generally apply a "business judgment" test. Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d
1303 (5th Cir. 1985). The court should determine if it would beneficial or burdensome for the estate
to assume the contract before it. In re Orion Pictures Corp., 4 F.3d 1095, 1098 (2d Cir. 1993). The
CPMA is a very lucrative contract to LEI. The scope of services provided, the general exclusivity
provisions, and the pricing formula ensure a healthy profit margin to LEL It would be
incomprehensible for this Court to imagine a scenario where anything other than assumption would

be in the best interest of LEL
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4.

LHL has argued that LEI breached the CPMA in a number of ways, and that the contract is
not assuma.ble under the provisions of Section 365 that govern defaults in executory contracts.
Section 365(b) provides in pertinent part as follows:

(b)(1) Ifthere has been a default in an executory contract or unexpired lease of the

debtor, the trustee may not assume such contract or lease unless, at the time of
assumption of such contract or lease, the trustee—

1. cures, or provides adequate assurance that the trustee will promptly
cure, such default;

2. compensates, or provides adequate assurance that the trustee will
promptly compensate, a party other than the debtor to such contract
or lease, for any actual pecuniary loss to such party resulting from
such default; and

3. provides adequate assurance of future performance under such
contract or lease.

5.

LHL asserts a number of pre- and post-bankruptcy defaults, including: (1) the foreclosure
terminated the Lease, which in turn is a default under the CPMA; (2) the filing of the Travelers
Judgment was a breach of the Lease from St. Jude to LHL, causing a termination of the CPMA; (3)
LEI failed to allow LHL to retain full control and responsibility for the operation of the pharmacy
department; (4) LEI fails to attend meetings calling for the participation of its employees; (5) LEI
failed LHL’s Quality Assurance Audit; (6) LEI failed to provide computerized services requested
by LHL; and (7) LEI provides substandard service; and (8) LEI overcharges LHL. In the case of the

foreclosure and the alleged termination ofthe lease, LHL asserts that these conditions terminated the

CPMA‘prior to the filing of LEI’s bankruptcy, and there was nothing for LE! to assume.
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6.
It does not matter for purposes of assuming a contract under 11 U.S.C. § 365 whether a
default occurs before or after the filing of a petition under the United States Bankruptcy Code.
Collier on Bankruptcy, § 365.05[02] (15th ed. Revised, 1997), pp. 365-47,48; In re Berskshire

Chemical Haulers, Inc., 20 B.R. 454, 457 (Bkrtcy.D.Mass. 1982); In re The Gold Standard at Penn.

Inc., 75 B.R. 669, 674 (Bkrtcy.E.DD.Pa. 1987); In re Bon Ton Restaurant & Pastry Shop. Inc., 53 B.R.

789, 793 (Bkrtcy.N.D.Ill 1985); See also Allied Technology. Inc. v. R. B. Brunneman & Sons, 25

B.R. 484, 500 (Bkrtcy.S.D.Oh. 1982); In re Rachels Industries, Inc., 109 B.R. 797, 811-812
(Bkrtcy. W.D.Tenn. 1990) ("This conclusion is clear after a reading of § 365(b)(1), which measures
defaults as of the ‘time of as;umption,’ whi'ch cannot come before the Court approves assumption.”

P. 812); In re Hub of Military Circle, Inc., 13 B.R. 288 (Bkrtcy.E.D.Va. 1981); See also Allied

Technology, Inc. v. R. B. Brunneman & Sons, 25 B.R. 484, 500 (Bkrtcy.S.D.Oh. 1982). However,
it does appear that Section 365 (b) contemplates that the contract be in existence, albeit in default,

in order for there to be an assumption. See Inre R.R.S., Inc., 7 B.R. 870 (Bkrtcy.M.2.Dla. 1980);

Inre The Final Touch Boutique, Inc., 6 B.R. 803 (Bkrtcy.S.D.Fla. 1980); See also In re Fontainbleau

Hotel Corp., 515 F.2d 913 (5th Cir. 1975).
7.
In looking at the issue of breach of the CPMA the Court must turn to state law. SeeInre The
Final Touch Boutigue, Inc., 6 B.R. 803, 807 (Bkrtcy.S.D.Fla. 1980).
8.
LHL generally asserts that two of the defaults occurred prior to bankruptcy, and that there
is no contract to assume. However, at the time of the bankruptcy, LEI was in possession of the
pharmacy, and it continues to refnain in possession at this time. Under Louisiana law; the general
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rule is that a party who claims a breach of contract, and who wants to dissolve the contract, has a
' right of judicial dissolution. La.C.C. art. 2013; La.C.C. art. 2046-2047 (1870)." Under the article,
dissolution takes place upon judicial declaration. La.C.C. art. 2013, Revision Comment (c).
9.

Not just any "technical” breach permits an obligee to dissolve a contract. La.C.C. art. 2014
provides:

A contract may not be dissolved when the obligor has rendered a substantial part of

the performance and the part not rendered does not substantially impair the interest

of the obligee.

10.

Revision Comment (a) to this article also indicates that it is new, but does not change the law »
expressed in the predecessor articles and is consistent with case law. Comment (c) indicates that for
a court to refuse dissolution, the obligor must have rendered substantial performance and the
unperformed part must not impair the interest of the obligee. Furthermore, even in the event that a
breach is found, the ability of an obligee to obtain dissolution is tempered by the second paragraph
of La.C.C. art. 2013, which provides as follows:

In an action involving judicial dissolution, the obligor who failed to perform may be

granted, according to the circumstances, an additional time to perform.

11.
Comment (c) to the article indicates that the decision to grant additional time is a matter for

“the court to determine in light of circumstances of the individual case, including the good faith of

"La.C.C. art 2013 was adopted by Act 331 of 1984. However, Official Revision Comment (a)
provides that the article does not change the rule of former La.C.C. arts. 2046-2047 (1870).
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the obligor, and whether he has a valid excuse for nonperformance. In the instant case, there are
substantial allegations back and forth concerning the meaning of the CPMA and the obligations of
both parties to the agreement. Accordingly, this dispute falls within the range of disputes with
respect to which a judicial declaration of dissolution is a prerequisite to .the dissolution,

12.

The Court is aware that there are certain types of defaults that do not require a judicial
declaration of dissolution. An example givenin Revision Comment (c) to La.C.C. art. 2013 is when
neither party has performed and it is clear that one will not, in which case the other may declare the
contract dissolved. Other examples include a situation where a person in possession of property
apparently abandoned the premises or allowed another to take them over, Texala Qil & Gas Co., Inc.
v. Caddo Mineral Lands Co., 93 So. 788 (La. 1922), or where a contractor essentially ahandoned
work after being requested to comply, Hay v. Bush, 34 So. 692 (La. 1903).

13.

There had been no judicial declaration terminating the CPMA as of the time of LEI's
bankruptcy filing. The court also finds that the two contentions concerning the prior termination of
the contract do not fall within the narrow exceptions to the judicial declaration rule. Therefore, the
Court mﬁst determine whether the defaults claimed by LHL are sufficient to preclude assumption

of the CPMA.

The court went on to note that

an order was signed for the seizure and sale of the property, however, no actual
seizure ever took place. [The lessee} was never denied access to the building and
was never told to vacate the premises. A sheriff's deputy visited the leased premises
for approximately fifteen minutes . . . and bank representatives took an inventory of
the building for approximately thirty minutes . . . . A necessary temporary or
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insignificant disturbance is not grounds for the abrogation of a lease.

Union Bank v. Cottonport Ins. Exch., 630 So.2d 975, 977 (La.App. 3d Cir.), writ denied, 637 So.
2d 1049 (La. 1994).
15.

LHL contends that the CPMA may be dissolved pursuant to Section 5.1 on account of
breaches of the Lease of the Hospital from St. Jude to LHL, or the mortgage given by St. Jude to
LHI. Breaches asserted by LHL include the filing of the Travelers Judgment and the foreclosure of
the hospital by Travelers.

16.

The initial paragraph of Section 5.1 provides that the CPMA "shall continue in full force and
effect, unless sooner terminated with the first to occur of the following." The section goes on to
provide specific events that may result in termination, including Section 5.1(b) as follows:

(b) Either party shall remain in breach of this Agreement for a continuous, unabated

30-day period after receipt of written notice of such breach from the other party.

Should OPERATOR, or any of LIFEMARK's corporate affiliates, be in default of

any other contractual agreement with LIFEMARK or any of LIFEMARK''s corporate

affiliates, including, but not limited to, the lease relating to the Hospital, then

OPERATOR shall be in breach of this agreement.

17.

LHL's argument hinges on the assumption that there is a typographical error in the Section,
and that a default by LEI's affiliate (in this case, St. Jude), not LHL's affiliate, to LHL or an LHL
affiliate, is a breach of the CPMA. Read literally, this section does not provide that a breach by anb
LEI affiliate to LHL or an LHL afﬁliate is a breach of the CPMA. LHL asserts it would not make
sense for a default by an LHL affiliate to result in a breach of the CPMA by LEI, as the section

literally provides. Instead, LHL contends that the section means that a default by LEI or LEI's
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affiliate to LHL or LHL's affiliate is a breach of the CPMA. The court cannot determine this from
the record before the court. LHL has presented no evidence concerning the intention of the section,
but instead chooses to argue based solely upon apparent error. »

18.

However, LHL's argument is not the only available argument. The language theoretically
could have been prepared for LEI's benefit, so that a default by LHL or LHL's affiliate to LEl or LEI's
affiliate would be a breach by LHL that would allow LEI to get out of the contract or seek damages.
For example, this would allow LEI to terminate the CPMA if the Lease were terminated and LEI was
required to solicit another operator of the Hospital with whom it would attempt to enter into a new
CPMA. Under this interpretation, the reference to LHL would have been correct, but the other four
references would have been erroneous. The Court has nothing to go on to se;y whether there were
one or four errors. While this Court could speculate that LHL's interpretation is correct, LHL has
not provided any proof'to rebut the literal wording of the contract. Notwithstanding the foregoing,
the court concludes in any event that St. Jude did not breach the lease or the mortgage.

19.

The lease contains a total pass through of ail obligations of St. Jude under the loan and
security agreement. In Section 3.1, the basic rent was the amount required to be paid by St. Jude
pursuant to the loan documentation. Any and all expenses attendant to the use and operation of the
property were directly passed through to LH], including taxes (Section 5.1), utilities (Section 5.2),
maintenance of the property (Section 6.2), and insurance (Section 9.1). In return for paying St.
Jude's note obligations, LHL obtained the right to pay all rent paﬁnents directly to St. Jude's lender;
and LHL's parent, LHI. LHL also obtained almost carte blanche permission to alter the hospital
constructed on the land or to erect different buildings. LHL had total possession and control of the
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leased premises during the term of the Lease, and it had the obligation to pay any and all charges
pertaining to the real estate.
20.

The lease is so extensive an abdication of St. Jude's rights over the property that article XV,

dealing with defaults, contains only a list of defaults by the tenant, and none by St. Jude.
21.

LHL refers to Section 11.1 of the Lease for the proposition that any liens allowed to exist on
the property would result in a breach of the Lease. Section 11.1, in relevant part states:

During the Lease Term, Lessor represents and covenants that it will not create nor

allow to exist any liens, encumbrances, or charges relating to obligations of the

Lessor affecting the Leased Premises, except liens such as paving, water and

sewerage liens, resulting from special assessment by a governmental authority and

the Act of Collateral Mortgage referred to in Section 1.1 hereof and any other

mortgage instruments now er hereinafter executed to secure the loan mentioned in

Section 1.1 or otherwise agreed to in writing by the lender.
While the recordation of the Travelers' judgment did create what a title examiner would call an
encumbrance or lien against the land, it did not relate to the obligations of the Lessor affecting the
Leased Premises. Those words limit the reference to liens to only those which affect the ability of
the Lessor to maintain LHL in peaceable possession. Under La. R.S. 9:2721, ef seq., the recordation
of the Lease which took place on March 14, 1983, served to create an indefeasible charge on the real
estate. The only exceptions to LHL's rights would be real charges that prime prior recorded
documents, particularly real estate taxes and other types of charges which would result in a sale of
the land to the prejudice of the Lease. An inferior lien or encumbrance could not affect the
obligations of the Lessor because they could not result in the dispossession of LHL. Section 20.10
of the Lease confirms what the law provides, that the Lease and LHL's leasehold estate was and

would remain superior to the Loan Agreement and the security instruments later executed in
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connection with the Loan Agreement.
22
Louisiana Civil Code Article 2692 defines the obligations of a lessor. That article requires
the landlord to: |
1. Deliver the thing leased to the lessee;
2, Maintain the thing in the condition such as to serve for the use for
which it was hired; and

3. To cause the lessee to be in peaceable possession.

23.

Louisiana law only requires a landlord to have the right to lease the property at the inception
of the lease. The obligation is that the landlord sémehow maintain the lessee in peaceable
possession. Ifthe landlord maintains the lessee in peaceable possession, it is irrelevant what happens
to the underlying land. That is why the Louisiana Courts have consistently regarded a lease as a
personal obligation or contract between the landlord and tenant, and not the creation of an interest
inreal estate. Prados v. South Central Bell Telephone Co., 329 So.2d 744 (La. 1976). This concept
was reiterated in Union Bank v. Cottonport Ins. Exch., 630 So.2d 975 (La.App. 3d Cir. 1994), writ

denied, 637 So.2d 1049 (La. 1994). In that case, a lessee sought to escape from a lease after a

creditor seized the property on which the Ieaseq premises were situated. The court held that a seizure
and subsequent dation of property did not terminate the lease or the lessee's obligations as long as
the lessee was maintained in peaceable possession. The court determined that
[a] lessor has breached its obligation to maintain the lessee in peaceable possession
ifadisturbance is such that the lessee can no longer use the premises for the purposes

intended.
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The court went on to note that
an order was signed for the seizure and sale of the property, however, no actual
seizure ever took place. [The lessee] was never denied access to the building and
was never told to vacate the premises. A sheriff's deputy visited the leased premises
for approximately fifteen minutes . . . and bank representatives took an inventory of
the building for approximately thirty minutes . . . . A necessary temporary or
insignificant disturbance is not grounds for abrogation of a lease.
Union Bank, 630 So.2d at 977.
24
In the case at bar, LHL could have maintained, and has in fact maintained, peaceable
possession of its leasehold interest and concomitant possession of the leased premises. No
obligation of St. Jude affecting the leased premises was impacted by the mere recordation of the
Travelers judgment. LHL could have sat on its hands during the entirety of the Travelers foreclosure
and could not have been dispossessed. LHL instead attempted to violate its obligation to comply
with the terms of the lease by attempting to acquire the property and, as a result, took action that only
confirmed its peaceable possession.
25.
There also was no default by St. Jude under its mortgage. The mortgage permitted the
attachment of inferior liens, as it contains a standard pact de non alienando as follows:
. should there be created or suffered to be created any liens or
charges superior in rank to the lien and mortgage herein granted ...,
then in any such events, the Note . . . shall, at the option of the
Mortgagee, immediately become due and payable . . . .
This langnage does not preclude inferior liens. It only precludes the creation or suffering of superior

liens. St. Jude did not create a superior lien, nor did it suffer to be created a superior lien. LHL

suffered to be created a superior lien. But for LHL's election or failure to reinscribe the collateral
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morigage, the judgment in favor of Travelers was entirely permitted under the mortgage, LHL
should not be permitted to profit or benefit from a wrong it committed.
26.

LHL alternatively contends that Section 5.1(e) of the CPMA provides for its termination if
"Lifemark [LHL] ceases to lease or operate the Hospital." LHL argues that the CPMA could not
exist without the Lease remaining in place, while LE! argues that the CPMA would remain in force
for as long as LHL operated the Hospital. In making its argument, LHL maintains that the Lease is
but a part of a package including the CPMA, and that the failure of the lease resulted in a termination
of the CPMA. The only document which mentions the loan, the Lease and the CPMA in the same
document is the initial letter of intent dated December 20, 1982, which was between John Liljeberg,
individually, and LHL (the "Letter of Intent"). John Liljeberg was not a party to the ultimate
documentation. The Letter of Intent which by its own terms was non-binding, was totally superseded
by the CPMA and by the Loan Agreement and documents related thereto. Section 16 of the CPMA
provides: |

This agreement constitutes the entire agreement between the parties with respect to

the subject matter hereof and supercedes all previous negotiations, commitments, and

writings. It may not be changed or modified except by a written instrument signed

by both parties.

Similarly, the Loan Agreement, provides in Section 4.5 as follows:

No verbal or parol agreements pertaining to this agreement shall be binding on
Owner [St. Jude] or Lifemark [LHL}, the entire agreement to be such as is written
into this agreement, and Owner and Lifemark hereby agree that each has carefully
read this instrument and that the same terms herein set out are satisfactory. This
agreement shall not be altered, changed or amended except by instrument in writing,
signed by all of the parties hereto.
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27.

What is telling about the Loan Agreement is that the recitals setting forth the overall
transaction and the agreement itself do not mention the CPMA, but only refer to the relationship
between the Lease and the construction loan. Much like the Lease, the Loan Agreement does not
mention the CPMA, and the sections pertaining to cutoffs of advances, Section 2.6, only refers to
defaults by St. Jude, not LEL. Thus, although it is evident that the CPMA was a part of the overail
transaction, it is not evident from the documents executed one month after the CPMA that the
CPMA was not severable from the remainder of the transaction. That is, a default under the CPMA
would not collapse the loan or the Lease.

28,

At the time the CPMA was executed, the Loan Agreement, the Lease and the Collateral
Mortgage had not been fully negotiated or executed. Section 5.1 of the CPMA must be viewed in
‘that context. The parties did not know, nor could they know, what those documents would provide.
At the time the Loan Agreement, the Lease and the Collateral Mortgage were executed, the CPMA
was known, and ifthe documents were intended to be totally dependent upon each other, they clearly
would have provided so. At kthe time of the execution of the Letter of Intent, the final transaction
obviously had not been pinned down. The Letter of Intent is addressed to Mr. John Liljeberg,
although the certificate of need that authorizes the construction of the Hospital was jssued to St.
Jude. The parties obviously contemplated that an entity or entities, rather than Jolin Liljeberg
individually, ultimately would sign the documentation. Although the parties contemplated a lease
of the Hospital, they also contemplated that LHL ultimately may become the owner. Section 6 of

the Letter of Intent speaks in terms of a right of first refusal.
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29.

Furthef evidence of the fluid state of the transaction can be found in the non-competition
clause, Section 9 of the Letter of Intent, which provides that "as long as Lifemark [LHL] shall lease
or own the Hospital,” neither party to the Letter of Intent would engage in certain forms of
competition. This latter clause could be a reference to the fact that LHL possibly would be the
owner/operator of the Hospital, rather than the tenant. This similar concept is embodied in Section
5.1(e) of the CPMA. There was areal possibility that LHL could be an operator rather than a tenant.
Thus, that section had to address both potential situations in a manner that protected LHL if neither
situation was‘ in effect, and which protected LEI if either situation was in effect. Thus, that section
had to address. either situation in an exclusive fashion. That is, if LHL was neither a tenant or
operator of the Hospiial, the CPMA would terminate. If, on the other hand, LHL was either a tenant
or operator of the Hospital, the CPMA would remain in existence. The Lease‘itself represented a
total divestiture of possession and authority over the Hospital property except for the right of
reversion at the end of the potential fifty year lease term. The fifty year lease term was the functional
equivalent of LHL owning and operating the Hospital, but which was structured as a lease
arrangement to facilitate other business concerns. Furthermore it is clear from the testimony of all
witnesses who spoke on the subject that the operation of the pharmacy was a critical component of
John Liljeberg's negotiations, and he intended to operate the pharmacy via LEI for as long as the
Hospital was operating at the location.

30.

LHL’s alleges that LEI has breached the CPMA because it steadfastly refuses to allow LHL
to retain full control and responsibility for the operation of the Hospital’s pharmacy department. The
CPMA has a number of sections relevant to this issue.
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31.

Section I of the CPMA sets forth general parameters of the contract. The introductory
paragraph of the section entitled "General" provides that "It is the desire of [LHL] to engage the
services of [LEI] to manage and operate Hospital's Pharmacy Department.” Section 1.1 provides
in part that . . . [LEI] shall operate the Department under the general philosophy of LIFEMARK
Pharmacy Management, Inc. .. .. " Insection 1.2, LHL appoints LEIL ". . . to operate and mange the
Department in the name, for the account, and on behalf of [LHL], pursuant to the terms of this
Agreement."

Section 3.2 of the CPMA provides as follows:

3.2 The intent and understanding of the parties is that [LHL] retains full control and |

responsibility for the comprehensive operations of Hospital, including the

[pharmacy] Department; provided, however, that [LEI] is delegated the authority to

make management decisions during the normal course of daily operations of the .

Department without the prior consultation or approval of [LHL] pursuant to the

Hospital’s policies and procedures and the direction of LIFEMARK Pharmacy.

32

Section 2 of the CPMA, discussed in greater detail earlier, describes the numerous
responsibilities of LEL, which essentially result in LEI providing almost exclusive pharmacy services
to LHL. Of special significance to the instant inquiry is the requirement lhét LEI provide its own
equipment and employees.

33.

The CPMA also provides in Section 14 that LEI is an independent contractor and is not

a general partner, limited partner, or employee of [LHL] or any subsidiary of LIFEMARK

Corporation. The section goes on to provide that the agreement does not constitute a joint venture

between the parties hereto. (Emphasis supplied). Section 18 requires LEI to make available copies
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of books, documents and records as are necessary to certify the nature and extent of the costs of the
services provided by LEI under the agreement, when requested to do so by the United States
Department of Health and Human Services or Comptroller General of the General Accounting
Office, indicating at a minimum that LEI is responsible for its own record keeping in connection
with the administration of the CPMA.

34,

Similarly, Section 6 contains reciprocal indemnifications, whereby each party agrees to
indemnify and hold the other harmless from ". . . any and all manner of claims, demands and causes
of action (including reasonable costs and attorney’s fees) arising from or incident to the negligent
or willful act or omission of such respective party." The section goes on to require LE] to obtain and
maintain liability insurance.

35.

An independent contractor is one who renders service in the course of an occupation
representing the will of his employer only as to the results of his work, and not as to the means by
which it is accomplished. Amyx v. Henry & Hall, 79 So.2d 483 (La. 1955); Maxwell v. Bernard,
343 So.2d 431 (L;a.App'. 3d Cir. 1977); Simon v. Orange Leader Newspaper, Inc.; 647 So.2d 624
(La.App. 3d Cir. 1984), writ denied, 650 So.2d 1181 (La. 1995).

36.

In interpreting the foregoing potentially contradictory provisions of the CPMA, the Court

must resort to the general principle espoused in Louisiana Civil Code article 2050, which provides

that “[e]ach provisian in a contract must be interpreted in light of the other provisions so that each

is given the meaning suggested by the contract as a whole." See also La.C.C. art. 1955 (1870). The
aim of contract interpretation is to discern a compatible meaning to all provisions of the agreement.
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Security Ctr. Protection Servs., Inc. v. Lafayette Sec. and Elec. Sys., Inc., 668 So.2d 1156 (La.App.
Sth Cir. 1996), writ denied, 670 So.2d 217 (La. 1996). LHL cannot make LEI an independent

contractor, responsible for hiring its own employees and purchasing its own equipment, and subject
to liability for its own actions, while requiring LEI to follow any minute dictate that LHL may choose
to impose upon LEL Section 1.1 deals with the general philosophy of an LHL affiliate. Section 3.2
confirms that LHL is responsible for the control and operation of the Hospital, which includes the
pharmacy as but one element of its overall operations, while recognizing that LEI is delegated,
pursuant to Sections 1.2, 2 and 14, the authority to run its business consistent with the overall
policies of LHL and the specific requirements of the CPMA.
37.

As an independent contractor, LEI is responsible for ensuring that it provides the necessary
pharmaceuticals as required by the Pharmacy Agreement, but it is responsible for its own methods.
After considering the record in its entirety, the Court finds that LEI has discharged its duties
consistent with the intention of the CPMA, and that LEI is not in breach of the contract on the basis
of LHL s assertion that LEI failed to submit to LHL’s control and authority.

38.

LHL maintains that LEI has failed to participate in various comrﬁittee meetings as required
by the CPMA. LEI generally denies the allegation, or else defends on the basis that the matter was
in litigation and that LHL was using meetings to "set up" LEI for the purpose of advancing LHL’s
litigation goals. Section 2.5 requires LEI to participate in certain committees of the Hospital,
including participation in the Pharmacy and Therapeutics Committee or equivalent comment
(Section 2.5(h)), participation in the Infection Control and Audit Committees, if requested by LHL
(Section 2.5(i)), and participation in Hospital’s drug surveillance and utilization review process
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(Se;tion 2.5())- Section 2.5(f) also requires LEI to conduct in-service educational programs
pertaining to pharmaceutical services of pharmaceutical subjects for appropriate committees and
staff of the Hospital.

39.

There is testimony to the effect that LEI did fail to participate in some meetings because of
the litigation, or where it did not agree with proposed action. Because LEI desires to assume the
CPMA rather than terminate it and seek damages, the fact that this matter is in litigation does not
aﬁso]ve LEI from honoring its contractual obligation to attend meetings any more than discontinuing
the providing of pharmaceutical products. However, the Hospital apparently has no set policy on
meeting attendance, and witnesses for LHL indicated that they do not attend all meetings.

40.

Even assuming that LEI failed to participate in meetings as required by the CPMA, such
failure may easily be cured. LEI could take steps to ensure that it receives timely notice of meetings,
and thereafter could attend them. Given the relationship between the parties, and the possibility of
future litigation, LEI would be well advised to do so.

41.

LHL maintains that LEI breached the CPMA by failing a quality assurance audit that is
required by the contract. Section 8.2 of the CPMA permits LHL to terminate the contract on 90
days’ notice if LEI fails to obtain a score of 90% in the Quality Assurance Program survey. A copy
of the survey was said to be attached to the CPMA as Exhibit "C." Section 8.2 goes on to provide
that‘the survey will be updated and amended by "LIFEMARK Pharmacy” (defined in Section 1.1 to
mean Lifemark Pharmacy Management, Inc. or its successor), which shall become a part of the
CPMA. The survey "shall be cc;nducted" twice per year by a representative of "LIFEMARK
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Pharmacy.” The section goes on io provide that LEThas an opportunity to cure if it achieves a score
of 90% in a resurvey. LEI would have a period of 15 days from notice of termination to request a
resurvey, and a resurvey shall be conducted within 45 days of the notice of termination.

42,

Also relevant to the issue of quality assurance is Section 2.7 of the CPMA, which requires
the services to be performed by LEI to conform to the standards of the Joint Commission on
Accreditation of Hospitals ("JCAH"), and state and federal agencies exercising authority over the
pharmacy department. This section also makes reference to Séction 8.2 and to Exhibit "C" to the
CPMA. JCAH performs periodic audits of hospitals, and accreditation by JCAH is a prerequisite
to various benefits, such as reimbursement of Medicare costs, that are important to the continued
operations of hospitals.

43.

John Liljeberg testified that there had only been approximétely two quality assurance surveys.
Mervyn Kalman performed two surveys for LHL, one in 1993 and one in 1997. The survey form
used in 1997 was prepared by Bonnie Kirschbaum, Director of Pharmacy Affairs for Tenet, in 1996
after this litigation was pending, Kirschbaum decided to perform a survey after requesting to inspect
LEI’s facilities and being advised by LEI’s counse! that the inspection could take place on the
condition that the results could not be used in connection with the litigation. Kirschbaum indicated
that LEI’s contractual arrangement was a unique situation, so she used Exhibit "C" to the CPMA and
changed it allegedly based upon changes in JCAH philosophy.

44,

The fact that the parties were in liti gatioﬁ does not relieve LEI of the obligation to perform

pursuant to the contract. LEI contractually agreed to a high standard, based upon criteria established

95



1445

Case 2:93-cv-01794-GTP Document 471 Filed 04/26/00 Page 96 of 105

in Exhibit "C," apparently believing that it would meet the standard. At the same time, LHL has an
c;bligation to perform its side of the contract in good faith. The record is abundantly clear that LHL
and its various parent companies over the years relished the thought of actually terminating the
CPMA, starting even before it was signed. Initially, the Court cannot believe that Tenet could have
revised the 1993 survey with blinders on concerning the litigation, and without regard to the legal
position it hoped to take after the completion of the survey.

45,

LET argues that LHL changed the rules in midstream with the intention of failing LEI on the
survey so that it could terminate the CPMA. In particular, LEI argues that scoring on some
categories of the 1997 survey was arbitrarily tightened against LEI, that the scoring methodology on
the initial survey was changed to make it more difficult for LEI to pass, that LET was docked points
for matters not within its control, and that the scoring methodology on the resurvey was changed to
insure failure.

46.

By the time of the 1997 survey, the survey form and methodology changed. Ms. Kirschbaum
prepared the 1997 survey with Mr. Kalman’s input. Kalman and Ms. Kirschbaum testified that a
change was necessary due to changes in JCAH philosophy and methodology. Rather than viewing
the pharmacy department as a stand alone operation, the JCAH concept of medications took a
broader view and encompassed interdepartmental and interdisciplinary review. The extent to which
these changes required the new survey to take its final form is not clear.

47.

The Court finds that some of the changes were obviously designed to ensure that LEI would

fail the survey. On one item, a requirement that drugs opened on a floor have an expiration date
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marked thereon went up from 90 percent in 1993 to 100 percent in 1997, Mr, Kalman indicated that
this change was purely a Tenet change, and that JCAH had no such requirement. He also testified
elsewhere that, although hospital pharmacies strive for perfection, it is not going to happen, and
errors will occur.

438.

Mr. Kalman testified that some items requiring grading on the survey may in fact not be the
responsibility of LEI, but some other group at the hospital. In the case of floor stock discussed in
the preceding paragraph, the expiration dates are placed on the drugs by nurses, not pharmacists, so
there could be no way to ensure compliance with the 100 percent standard unless a pharmacist was
present at all times to monitor the nursing practice. In the case of incident reports, points were
deducted from LEI for not having copies of repotts in its files that were maintained by another
department of the hospital under hospital policy in place at the time.

49. ’

The scoring methodology was changed in a manner not contemplated by the CPMA and
motivated by the desire to fail LEI on the survey and terminate the CPMA. During the 1993 survey,
Mr.‘Kalman assigned points in the various categories. He then added all points assigned to LEI
throughout the entire survey and divided that by the total number of points obtainable on the entire
survey and came up with a single percentage. On the 1993 initial survey, LEI achieved a score 88.4
percent, so Kalman did a resurvey as contemplated by Section 8.2. On the resurvey, Kalman only
looked at the areas where LEI was out of compliance in the initial survey and assigned points to
those areas. He then added the points from the areas resurveyed to the points earned in the areas that
he did not resurvey, and divided by the total number of points obtainable. Onresurvey, Kalman gave
LE] a total of 96 percent, a passing score.
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50.

In the 1997 survey, there were a number of different areas on the survey. Rather than adding
up all points eamed against all potential points, each separate section had all points earned divided
by all potential points, and each section had a percentage figure. Atthe end of the survey, all of the
percentages were totaled for a single percentage total. At the end of the initial survey, Kalman
calculated LEI’s performance at 86.7, a failing score. On resurvey, Kalman only looked at the areas
for which LEI scored less than 90 percent. On resurvey, Ka]man concluded that LEI rated only 83
percent in those areas. He made no attempt to add the resurvey area percentages to the previously
passing percentages and come up with a new total. Instead, he concluded on resurvey that LEI had
achieved a failing score of 83 percent on the resurvey areas. If he had added the prior passing
percentages to the resurvey percentages and averaged those, he would have given LEI a 92.5 percent
passing score on the resurvey.

51,

This Court need not determine whether the survey was facially acceptable or not, as the
application of it was intentionally manipulated to allege thét LEI failed the quality assurance audit.
Section 8.7 requires a resurvey, not merely a second examination to determine if areas below 90
percent on the first audit had gone above 90 percent in the aggregate. At a minimum this implies
anew totaling of scores and a new aggregate percentage score. If LHL wanted to accept prior perfect
scores in lieu of a total resurvey, that was its prerogative, but it cannot view the few areas resurveyed
ina vacuum. The contract in no way states or implies this, and there was no testimony to so indicate,

in fact, the history of these parties’ relationship indicates the contrary.
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52.

There also is testimony in the record that the Hospital scored a preliminary rating of 94
percent on its JCAH assessment conducted shortly after the 1997 survey, and that recommendations
that the Hospital preliminarily received concerning remedial actions required had nothing to do with
the pharmacy.

‘53‘

When asked by this Court if LEI failed the 1997, Kahiman advised the Court he did nof
know. The Court can only conclude from this answer that the 1997 scoring method was designed
by Tenet in bad faith fqr the sole purpose of LEI failing the test.

54.

LHL asserts that LEI has breached the CPMA through faulty service. This argument covers
a number of allegations made by LHL, including the ordering of improper strengths of medication,
the providing of unit dose strengths designed to maximize profit rather than minimize inconvenience
to patients, the failure to cover a two-hour time period when a pharmacist was ill, and the providing
of an improperly prepared intravenous solution. Dealing first with the two categories involving
strengths of medications, the record is clear that the authority for ordering various strengths of
medications rests with the Hospital pharmacy director, in this case LEI employee Jim Witchen.
While LHL showed some instances in which LEI should have provided different strengths of
medication, the Court does not believe that they establish sufficient frequency to show abuse of Mr.
Witchen’s discretion and violation of LEI’s contractual duty. The remaining categories require more

discussion.
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1

55,

In the incident involving a sick pharmacist, the sole pharmacist on duty becare ill during his
hours of assignment. Disregarding LEI’s policy requiring notification of a superior, the pharmacist
attempted to work through his condition. There was no indication that emergency orders were not
filled during this incident. LEI counseled the pharmacist.

The CPMA provides in Section 2.2 as follows:

In the event that at any time in the sole opinion of LIFEMARK, an employee of [LEI]

is not complying with the Hospital's rules and regulations or is not operating the

Department in the best interest of the Hospital, [LEI] agrees to replace such employee

upon LIFEMARK'S request.

Inshort, the Phannacy.Agrecment contempléted that issues concerning employees of LEIcould arise
during the term of the contract, and it set out a mechanism for curing any problems in a manner 1t;.§s
drastic than contract termination.
56.
The Court, however, notes LHL and now Tenet should be careful to use these contract

provisions in good faith and not as a means to cause termination of the CPMA or place LEI in the

position of continually having to find employees.

A. FINDINGS OF FACT

1.
LEI and Lifemark have been in litigation for over eleven (11) years conceming the

interpretation of the CPMA.
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2.

Courts (including this Court in these consolidated cases) have awarded LEI damages for the
breach of the CPMA by Lifemark and now Tenet.
3

LEI has an adequate remedy at law and will not suffer irreparable injury as the result of this

Court denying the LEI request for the issuance of an injunction.

B. CONCLUSIONS OF LAW
1.

The basis for the granting of injunctive relief in the federal courts requires a finding of (1)
irreparable injury; and (2) inadequate legal remedies. See DSC Communications Corporation v,
Next Level Communicatijons, 107 F.3d 322 (5th Cir. 1997).

2.

As evidenced by this éase and the litigation between the parties in State Court, LEI can file
suit for any breach of the CPMA that may occur.

‘ 3.

This Court in these Findings of Fact and Conclusions of Law has attempted to interpret the
CPMA in hope that future litigation may be avoided between the parties. Each party to this
proceeding should read Judge Livaudais’ opinion in Louisiana Power and Light v. United Gas Pipe
Line Co., 642 F. Supp. 781 (E.D. La. 1986) before devising a new method to circumvent the terms
of the CPMA, with resulting new litigation between the parties. Neither this Court or any other
tribunal which may hear the next dispute between the parties will look kindly upon some newly
created unidentifiable drug cost or specially manufactured kit by Tenet or billing by LEI which will
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either decrease the drugs purchased under the CPMA or create new billing opportunities under the

CPMA.

Proof of Claim

The proof of claim submitted by LHL in the LEI Chapter 11 proceeding involves claims of

overcharges that are addressed in these Findings of Fact and Conclusions of Law as well as antitrust

claims. The Court denies the entirety of the anti-trust claims based upon the following findings:

1.

For purposes of analyzing Lifemark’s illegal tying and exclusion dealing anti-trust
claims, the East Bank area of the Parish of Jefferson constitutes the relevant
geographical market;

St. Jude lacked sufficient power in the markets for general acute case hospital
services and for commercial real estate within the East Bank area of the Parish of
Jefferson to support Lifemark’s anti-trust claims of illegal tﬁng and exclusive
dealing;

The contracts among Lifemark, St. Jude and LEI, including the CPMA, did not
restrain trade or injure competition in the market for hospital pharmacy products aﬁd
services within the East Bank area of the Parish of Jefferson;

The contracts among Lifemark, St. Jude and LEI, including the CPMA, did not
restrain trade or injure competition in the market for general acute care hospital
services within the East Bank area of the Parish of Jefferson;

St. Jude did not own the only property or facility suitable, available or utilized to
provide general acute care hospital services, or hospital pharmacy supplies and
services, within the East Bank area of the Parish of Jefferson;
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6. St. Jude and LEI lacked sufficient economic leverage in negotiating the contracts
with Lifemark to control the terms of : LEI’'s compensation under the CPMA,; St.
Jude’s rent under the hospital lease; and St. Jude’s cost of financing the acquisition
and construction of the hospital;

7. Lifemark had, and exercised, sufficient economic leverage in negotiating the
contracts with St. Jude and LEI to control the terms of: LEI's compensation under the
CPMA; St. Jude’s rent under the hospital lease; and St. Jude’s cost of fma.ncing the
acquisition and construction of the hospital; and

8. Lifemark’s anti-trust claims for illegal tying and exclusive dealing are barred by
expiration prior to suit of the four year limitations period of 15 U.S.C. § 15b, and the

one year prescription provided under Louisiana law for state anti-trust claims.

Prejudgment Interest
1.

The consolidated cases are before this Court based upon 28 U.S.C. § 1334, which is the
Bankruptcy grant of jurisdiction. The Court will employ the rule applicable to diversity cases since
each of the cases are in essence state contract actions. Under federal diversity jurisdiction, the
applicable law to be applied is the state law on the issue.

2.
Louisiana law grants pre-judgment interest were the amounts that a;re owed, are both due and

easily ascertainable. Trans-Global Alloyltd. v. First Nat’l Bank of Jefferson Parish, 583 So. 2d 443,

457-59 (La. 1991). The only claim that falls into the category of due and easily ascertainable are the
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claims of LEI for cost reimbursement under the removed Declaratory Judgment Action for the period
August 1989 through the date Lifemark began reimbursing LEI its cost. Interest on this claim will
run from the date the reimbursement payment should have been made to LEL

3.

The Court is disallowing all other claims for pre-judgment interest.

104



1454

Case 2:93-cv-01794-GTP  Document 471  Filed 04/26/00 Page 105 of 105

Other Claims
L
Inasmuch as the Court has ordered the dissolution of the judicial sale, the reinstatement of
ownership in KRMC in the name of St. Jude, the reinstatement of the collateral mortgage, collateral
mortgage note, and note, and the current pay status of the note, the Court denies the LHI claim for
payment on the note.
2.
The Court dentes all other claims asserted by both the plaintiffs and defendants that are not

addressed in these Findings of Fact and Conclusions of Law.

Recapitulation
Reinstatement of the Hospital Lease
Return of the Hospital to LEI
Reinstatement of the Mortgage
and Note to Current Status
Reinstatement of the Renewal Contrast Media $700,000.00
Promissory Note, Collateral Mortgage Drugs Disallowed $2,023,571.00
Note, Pledge of Collateral Mortgage Bad Debt $103,617.00
Note, Collateral Assignment of Minimum Fee $150,275.60
Basic Rent and Hospital Lease TPN/Chemo Fees $54,055.00
) Declaratory Judgment $4,062,396.00
Qvercharge $616,400.00 Pricing & Quantity $67,641.32
Medicare - $125,479.00 Chart Audit $5,000,000.00
Traveiers judgment $7,834,516.26 Nitroglycerin/Insulin $57,085.00

New Orleans, Louisiana, this Z j ay of April, 2000.
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ing of a statutory term unless Congress
explicitly rejects that meaning. See Tay-
lor v. United States, 495 U.S. 575, 592, 110
S.Ct. 2143, 109 L.Ed.2d 607 (1990).

Second, the plain language of the phrase
“crimes against the person” connotes con-
duct that is intentionally directed against
another person—which wounld exclude
reckless conduct with the likely effect of
harming others. Here again, the defini-
tion of “crime of violence” in § 16(b), as
construed in Chape-Garza, - provides a
more suitable reference point than the
Guidelines definition because § 16(b) in-
cludes only those offenses that are likely to
involve the intentional use of force.

In sum, we conclude. that the term
“crimes against the person” should be con-
strued in accordance with its accepted
common law meaning to include only those
offenses that, by their nature, are likely to
involve the intentional use or threat of
physical force against another person.
Under this definition, Trejo's misdemeanor
convictions for driving under the influence
are not “crimes against the person.” See
Chapa—Garza, 243 F.3d at 927-28; ¢f So-
lem v. Helm, 463 U.S. 277, 280, 103 S.Ct.
3001, 77 L.Ed.2d 637 (1983) (noting that,
for purposes of Eighth Amendment pro-
portionality review, a “third-offense driv-
ing while intoxicated” is not “a crime
against a person”).. Consequently, Trejo is
not eligible for an enhanced sentence of
supervised release under § 1326(b)(1).

III

Because Trejo’s three misdemeanor con-
victions for driving under the influence
were not “crimes against the person” un-
der § 1326(b)(1), the district court erred in
sentencing Trejo to a term of supervised
release in excess of the maximum term
aunthorized for a conviction under

§ 1326(a). Accordingly, we VACATE Tre-

jo's three-year term of supervised release

304 FEDERAL REPORTER, 3d SERIES

and remand the case to the district court
for resentencing in a manner not inconsis-
tent with this opinion.

VACATED and REMANDED.
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clusive right to provide pharmaceutical
services at hospital, orders were entered
by the United States District Court for the
Eastern District of Louisiana, G. Thomas
Porteous, Jr., J., overturning judicial sale
of hospital, reinstating various agreements
which defined financing and lease of hospi-
tal, and denying holder of hospital mort-
gage a claim for deficiency judgment.
Damages award was entered in debtor’s
favor on its circumvention claim, and order
was entered conditionally granting debt-
or's motion to assume pharmacy agree-
ment. Appeal was taken. The Court of
Appeals, Patrick E. Higginbotham, Circuit
Judge, held that: (1) mortgage lender that
provided financing for construction of hos-
pital did not, by virtue of mortgagor's
pledge of its own collateral mortgage note,
undertake fiduciary duties as pledgee; (2)
mortgage lender’s exercise of its contrac-
tual rights did not support claim of bad
faith or self-dealing, such as might allow
district court to upset judicially confirmed
sale; (3) pharmacy agreement was “execu-
tory” contract; (4) cross-default provision
was enforceable, such that an incurable
breach of lease agreement by affiliate pre-
cluded debtor from assuming pharmacy
agreement; and (5) damages award was
supported by evidence in part.

Affirmed in part, reversed in part, and
remanded in part.

1. Federal Courts =776, 850.1

Court of Appeals reviews de novo dis-
trict court’s legal conclusions but reviews
its findings of fact for clear error.

2. Federal Courts €776, 850.1

As to mixed questions of law and fact,
Court of Appeals reviews district court’s
fact findings for clear error and its legal
conclusions and application of law to fact
de novo.

3. Mortgages 211, 529(3)

Under Louisiana law, mortgage lend-
er that provided $40 million in financing
for construction of hospital did not, by
virtue of mortgagor’s pledge to lender of
its own collateral mortgage note, under-
take any fiduciary duties as pledgee to
timely reinscribe collateral mortgage or
buy out intervening creditor’s lien, and its
failure to do so did not provide basis for
setting aside confirmed judicial sale to
lender after intervening creditor foreclos-
ed.

4. Federal Courts ¢=382.1, 383

In diversity case, federal court has to
apply substantive law of state in which it
sits as it believes that highest court of that
state would do, looking to decisions of in-
termediate state courts for guidance where
state’s highest court has not spoken clearly
to issue.

5. Pledges &=28

Under Louisiana law, trust relation-
ship exists between pledgor and pledgee,
which carries with it attendant duties to
protect obligation and collateral,

6. Pledges &1

Under Louisiana law, “pledge” is ac-
cessory contract by which debtor gives
something to creditor as security for his
debt.

See publication Words and Phras-
es for other judicial constructions
and definitions.

7. Mortgages &199(2)
Under Louisiana law, where collateral

" assignment of rents specifically provided

that mortgage lender would not be obligat-
ed to perform or to discharge any obli-
gation, duty or liability under lease, its
holding of right to basic rent under collat-
eral assignment of rents did not subject it
to any duty to preserve lease covering
these assigned rents.
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8. Mortgages ¢=529(3)

Under Louisiana law, mortgage lend-
er's exercise of its contractual rights, in
not reinscribing its collateral mortgage
and thereby allowing another mortgagee
to gain priority, and in acquiring property
“on credit bid submitted in connection with
intervening mortgagee’s foreclosure sale,
did not support claim of bad faith or self-
dealing, such as might permit district court
to upset judicially confirmed sale of prop-
erty.

9, Judicial Sajes &34.1

Under Louisiana jurisprudence, judi-
cial sale, once completed, cannot generally
be undone.

10. Bankruptcy 3106

Pharmacy agreement pursuant to
which performance was still owing on both
sides at time of debtor’s Chapter 11 filing
was “executory” contraect, which debtor
could assume, even after debtor’s postpeti-
tion default; contract did not provide for
automatic termination on default, but re-
quired notice from nonbreaching party,
and notice was never given. Bankr.Code,
11 U.S.C.A. § 365.

See publication Words and Phras-
es for other judicial constructions
and definitions.

11. Bankruptcy ¢=3106

To determine whether debtor’s con-
tract is “executory,” for purpose of as-
sumption or rejection, court must inquire
whether performance remains due to some
extent on both sides, such that failure of
either party to complete performance
would constitute a material breach and
excuse other party from -performing.
Bankr.Code, 11 U.S.C.A. § 365.

12, Contracts &=217

Under Louisiana law, contract will not
terminate, even though it explicitly pro-
vides for automatic termination, unless

304 FEDERAL REPORTER, 3d SERIES

non-breaching party seeks judicial dissolu-
tion of contract or at least provides notice
of intent to terminate contract for default.

13. Bankruptcy =3110.1

Act of assuming contract must be
grounded, at least in part, on conclusion
that maintenance of contract is more bene-
ficial to estate than doing without other
party’s services. Bankr.Code, 11 U.S.C.A.
§ 365.

14. Bankruptcy 3114

Bankruptey statute which conditions
debtor’s right to assume executory con-
tract on his either curing, or providing
adequate assurance of cure, of any defaults
and providing assurance of future perfor-
mance essentially allows debtor to contin-
ue in beneficial contract, provided that the
other party is made whole at time of debt-
or’s assumption of contract. Bankr.Code,
11 U.8.C.A. § 365(b)(1).

15. Bankruptey &=3114

Bankruptey statute which conditions
debtor’s right to assume executory con-
tract on his either curing, or providing
adequate assurance of cure, of any defaults
and providing assurance of future perfor-
mance is meant to provide means whereby
debtor can force other party to contract to
continue to perform under contract if (1)
debtor can provide adequate assurance
that he, too, will continue to perform, and
if (2) the debtor can cure any defaults in
his past performance. Bankr.Code, 11
US.CA. § 365(b)1).

16. Bankruptcy €=3110.1

Debtor must take full account of cost
to cure all existing defaults owed to non-
debtor party when assessing, for assump-
tion or rejection purposes, whether execu-
tory contract is beneficial to estate.
Bankr.Code, 11 U.S.C.A. § 365.
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17. Bankruptcy ¢=3114

To determine if debtor-in-possession
has provided “adequate assurance” of fu-
ture performance, as prerequisite to as-
suming executory contraet, court must
look to factual conditions, including wheth-
er debtor’s financial data indicates its abili-
ty to generate an income stream sufficient
to meet its obligations, general economic
outlook in debtor’s industry, and presence
of guarantee. Bankr.Code, 11 U.S.CAA.
§ 365(h)(1).

18. Bankruptcy ¢=3787

To the extent that determination of
whether debtor provided “adequate assur-
ance” of future performance of contract to
be assumed turned upon contested factual
disputes, appellate court’s review was for
clear error only. Bankr.Code, 11 U.S.CA,
§ 365(b)(1).

19. Federal Courts &776

District court’s interpretation of con-
tract is reviewed de novo, and contract and
record are reviewed independently and un-
der same standards guiding district court.

20. Federal Courts &=776, 874

If interpretation of contract turns on
consideration-of extrinsic evidence, such as
evidence of intent of parties, standard of
review is *clear error,” but if intent is
determined solely from language of con-
tract, then contractual interpretation is
pure question of law, and threshold ques-
tion as to whether extrinsic evidence
should be considered in determining intent
of parties is itself a question of law and
thus reviewable de novo.

21. Federal Courts ¢=412.1

In diversity case, Court of Appeals
would look to state law for applicable stan-
dard of contract interpretation.

22, Contracts ¢=1, 152

Under Louisiana law, contract is the
law between parties, and is read for its
plain meaning.

23. Contracts ¢=152

Evidence €=397(1), 448

Under Louisiana law, where words of
contract are clear and explicit and lead to
no absurd consequences, contract’s mean-
ing and intent of its parties must be sought
within four corners of document and can-
not be explained or contradicted by extrin-
sic evidence

24. Contracts &=147(2), 176(2)

Under Louisiana law, if court finds
contract to be unambiguous, it may con-
strue parties’ intent from face of docu-
ment, without considering extrinsic evi-
dence, and enter judgment as matter of
law.

25. Contracts ¢=143(2)

Under Louisiana law, contract is am-
biguous when uncertain as to parties’ in-
tentions and susceptible to more than one
reasonable meaning under the circum-
stances and after applying established
rules of construction.

26, Contracts €143(1, 2, 3)

Under Louisiana law, when words of
contract are clear and explicit and lead to
no absurd consequences, no further inter-
pretation may be made in search of par-
ties’ intent; party may not create an ambi-
guity where none exists, nor may courts
create new contractual obligations where
language of written document clearly ex-
presses their intent.

27, Contracts €155

Under Louisiana law, rule of contract
construction, that doubts or ambiguities as
to meaning of contract must, if not other-
wise resolvable, be eliminated by inter-
preting contract against the party who
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prepared it, applies only when there are
two equally reasonable interpretations of
contractual provision in question.

28. Contracts <155

Under Louisiana law, rule of contract
construction, that doubts or ambiguities as
to meaning of contract must, if not other-
wise resolvable, be eliminated by inter-
preting contract against the party who
prepared it, is primarily applied to stan-
dard-form or adhesionary contracts.

29. Contracts &=155

While jurisprudence of Louisiana has
established a rule of contractual interpre-
tation which construes ambiguity against
party who drafted document in question,
neither party is deemed to be the scriven-
er where initial draft is modified and re-
modified in series of exchanges between
parties to produce an execution draft re-
flecting give and take between obligor and
obligee.

30. Bankruptcy <3101, 3114

Cross-default provision in debtor’s ex-
ecutory contract to operate pharmacy at
hospital, providing that if debtor or any of
the other party’s corporate affiliates were
in default of their obligations under lease
or other contract between parties, then
this would be regarded as a breach of
pharmacy agreement by debtor, could not
be interpreted as written, so as to subject
for defaults by other

ilr oY Cuilr

party’s corporate affiliates; rather, to avoid
absurd result, provision had to be inter-
preted as referring to defaults by debtor’s
corporate affiliates, so that breach of lease
by debtor’s affiliate, when it allowed judi-
cial mortgage to be entered against hospi-
tal property and mortgagee to foreclose
thereon, was incurable default under phar-
macy agreement, that precluded debtor’s
assumption thereof.  Bankr.Code, 11
U.8.C.A. § 365(b)(1).

dahtar tn Haohility
GenWer W X
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31. Reformation of Instruments ¢&=1

Under Louisiana law, reformation is
equitable remedy which may be used when
contract fails to express parties’ true in-
tent, either because of mutual mistake or
fraud.

'32. Reformation of Instruments &=19(1),

45(1)

To establish the appropriateness of
reformation, party that seeks to reform
contract must show, by clear and convinc-
ing evidence, that agreement, as written,
contains mutual mistake and does not com-
port with parties’ original intent.

33. Contracts ¢143.5

Under Louisiana law, every provision
of contract must be interpreted in light of
contract’s other provisions in order to give
each provision the meaning suggested by
contract as a whole

34. Contracts €143.5, 153

Under Louisiana law, contract provi-
sions susceptible to different meanings
should be interpreted so as not to neutral-
ize or ignore any provision or treat any
provision as mere surplusage and so as to
preserve validity of contract.

35. Contracts &143(1), 170(1)

Under Louisiana law, doubtful provi-
sion in contract must be interpreted in
light of the nature of contract, equity, us-
ages, conduct of parties before and after
formation of contract, and of other con-
tracts of like nature between same parties.

36. Bankruptcy €=3101, 3114

Where lease and collateral mortgage
to party that provided $40 million of fi-
nancing for construction of hospital were
interrelated with pharmacy agreement
pursuant to which debtor ran pharmacy
service out of hospital, such that there
would have been no pharmacy agreement
without lease or loan secured by collateral
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mortgage, cross-default provision was en-
forceable in bankruptcy, such that an in-
curable breach of lease agreement by
debtor’s affiliate precluded debtor from as-
suming pharmacy agreement. Bankr.
Code, 11 U.S.C.A. § 365(b)(1).

37. Bankruptcy 3101

Although cross-default provisions are
inherently suspect, they are not per se
invalid in bankruptey context, and court
should carefully scrutinize facts and cir-
cumstances surrounding particular trans-
action to determine whether enforcement
of provision would contravene an over-
riding federal bankruptey policy and thus
impermissibly hamper debtor’s reorganiza-
tion.

38. Bankruptcy 3101, 3114

Federal bankruptey policy is offended
when non-debtor seeks enforcement of
cross-default provision in effort to extract
priority payments under unrelated agree-
ment, and creditor cannot use protections
afforded by bankruptey statute which re-
quires curing of defaults and adequate as-
surances of future payment under contract
to be assumed in order to maximize its
returns by treating unrelated unsecured
debt as de facto priority obligation.
Bankr.Code, 11 U.S.C.A. § 365(b)(1).

39. Bankruptcy <=3114

Where non-debtor party would have
been willing, absent existence of the cross-
defaulted agreement, to enter into contract
that debtor wishes to assume, then cross-
default provision should not be enforced,
so as to require debtor, as prerequisite to
assuming the one contract, to first cure its
default under cross-defaulted agreement;
however, enforcement of cross-default pro-
vision should not be refused where to do so
would thwart non-debtor party’s bargain.
Bankr.Code, 11 U.S.C.A. § 365(b)(1).

40. Bankruptcy €=3101

Mere fact that legally separate enti-
ties are parties to various agreements does
not of itself preclude enforcement of cross-
default provision in bankruptey, and where
documents are contemporaneously execut-
ed as necessary elements of same transac-
tion, such that there would have been no
transaction without each of the other
agreements, fact that nominally distinct
parties executed these agreements will not
preclude enforcement of cross-default pro-
vision in favor of party whose economic
interests are identical to those of entity
that is party to document containing cross-
default  provision. Bankr.Code, 11
U.S.C.A. § 365.

41, Federal Courts =871

In absence of error of law, Court of
Appeals reviews district court’s award of
damages for clear error only.

42, Federal Courts ¢=871

If award of damages is plausible in
light of record, reviewing court should not
reverse the award, even if it might have
come to different conclusion.

43. Damages ¢=184

“While district court may not deter-
mine damages by speculation or guess, it
will be enough if evidence shows extent of
damages as matter of just and reasonable
inference, though result may be only ap-
proximate.

44, Damages 184

Under Louisiana law, actual damages
must be proven; they cannot be speculative
or conjectural,

45. Damages ¢=184

Under Louisiana law, while breaching
party should not escape liability because of
difficulty in finding perfect measure of
damages, evidence must furnish data for a
reasonably accurate estimate, such that it
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appears reasonably evident that amount
allowed as contract damages rests upon
some certain basis.

46. Damages ¢=190

Under Louisiana law of damages, lost
profits must be proven with reasonable
certainty and cannot be based on conjec-
ture and speculation.

47. Damages =118

District court’s interpretation of the

phrase “fee per procedure,” as used in
section of pharmacy agreement entitling
company that provided pharmacy service
at hospital to certain prescribed fees on
“per procedure” basis, as entitling compa-
ny to new fee each time a dose of same
drug or drug combination was adminis-
tered from single vial of medicine, was not
clearly erroneous but was sufficiently sup-
ported by evidence presented in support of
company’s damages claim.,

48. Health &=178

Actions on part of hospital’s materials
management department, in ordering and
distributing to doctors and nurses in ancil-
lary departments certain legend drugs for
administration to patients on doctors’ or-
ders, was a “distribution” and not “dis-
pensing” of such drugs, and did not have
to be accomplished under supervision of
pharmacist under Louisiana law that was
in effect at time; accordingly, hospital’s

contested practice of ordering and distrib--

uting certain legend drugs and kits con-
taining legend drugs did not violate Louisi-
ana pharmacy laws, and would not support
cause of action by pharmacy against hospi-
tal for circumventing pharmacy’s right to
fee.

49. Damages ¢=190

Damages award upon pharmacy’s cir-
cumvention clajm against hospital where it
had exclusive right to provide pharmaceu-
tical services was not erroneous, as prod-
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uct of mere speculation and conjecture, but
was sufficiently supported by evidence
presented, including results of audit of pa-
tient charts and competing estimates of
hospital’s and of pharmacy’s experts.

50. Health ¢=942

Clause in pharmacy agreement, which
provided that company that had exclusive
right to provide pharmacy services at hos-
pital would not be entitled to compensation
for any drugs and supplies utilized by an-
cillary departments of hospital in connec-
tion with patient-related procedures in
which cost of drug was included in charge
for the procedure, relieved hospital of any
obligation to pay for company’s lost profits
in connection with contrast media that hos-
pital obtained from another source and
used in radiology procedures at hospital,
where cost of this contrast media was not
separately billed; operation of this provi-
sion did not turn on whether charge for
drug could be identified, but on whether
such an “identifiable” charge was included
in charge for patient-related procedure in
which drug was used.

51. Health =942

Clause in pharmacy agreement, which
generally limited amount of reimburse-
ment which company providing pharma-
ceutical services at hospital could seek
based on drug prices set forth in other
party’s prime vendor contracts, did not
give other party right to pay company for
name-brand drugs that it dispensed at hos-
pital, and that it had earlier acquired at or
below prices for these same name-brand
drugs in prime vendor contracts, based on
lower prices at which generic drugs might
have been acquired; nothing in pharmacy
agreement authorized other party to pay
company for generic drugs when company
was dispensing physician-requested name-
brand drugs and when other party had
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never told company to dispense only ge-
neries.

52. Health &=942

Minimum fee increase provision in
pharmacy agreement, which provided for
adjustment in minimum fee that was paid
to company providing pharmacy services
at hospital based on increase/decrease in
certain indicators “in the immediately pre-
ceding years,” did not permit increase in
minimum fee based on-isolated increase in
indicators in a single year, where that
increase was not enough to offset decreas-
es from prior years; natural sense of “im-
mediately preceding years” conveys last
two or three years, and district court erred
in interpreting the plural word “years” as
if it were singular.

53. Health ¢=942

Company that provided pharmacy ser-
vices at hospital was liable to hospital for
any overcharges, notwithstanding alleged
lack of damages to hospital, which purport-
edly charged its patients three times the
overcharge price and thus actually profited
from overcharges by passing them on to
patients.

54. Removal of Cases 119

" Corporate entity that was never
joined as defendant nor served with pro-
cess could not be subject of adverse judg-
ment, in action that was removed from
state court and consolidated with three
other proceedings.

55. Judgment ¢=668(3), 707

One is not bound by judgment in per-
sonam resulting from litigation in which he
is not designated as party or to which he
has not been made a party by service of
process.

56. Costs €=194.34
Chapter 11 debtor and affiliated entity
were not entitled to award of attorney

fees, pursuant to terms either of lease or
Louisiana statute that provides for fee
award when transaction is rescinded based
upon fraud, once Court of Appeals re-
versed district court’s judgment overturn-
ing judicial sale and reinstating lease.

Joseph N. Mole, Frilot, Partridge,
Kohnke & Clements, New Orleans, LA,
Nina Cortell (argned), Sharon N. Freytag,
Haynes & Boone, Dallas, TX, for Appel-
lants—Cross-Appellees.

Sidney Katherine Powell (argued), Pow-
ell & Reggio, Dallas, TX, Deborah Pearce
Reggio, Powell & Reggio, New Orleans,
LA, for Appellees-Cross—-Appellants.

Appeals from the United States District
Court for the Eastern District of Louisi-
ana.

Before PATRICK E.
HIGGINBOTHAM, DeMOSS and
BENAVIDES, Circuit Judges.

PATRICK E. HIGGINBOTHAM,
Circuit Judge:

This appeal brings to us three of four
consolidated actions arising from a failed
relationship formed to build and manage a
hospital and medical office building in
Kenner, Louisiana, the latest round in the
parties’ protracted litigation.

Following a bench trial of the consolidat-
ed cases, the district court overturned a
judicial sale of the hospital, reinstated var-
ious contracts which defined the financing
and lease of the hospital, and denied the
holder of the hospital mortgage a claim for
a deficiency judgment. The court also
ruled that, under a Clinical Pharmacy
Management Agreement governing the op-
eration of the hospital pharmacy and the
flow of drugs to the hospital, Liljeberg



1463

418

Enterprises, Inc., the hospital pharmacy
operator and principal supplier of drugs to
the hospital, was due almost $12.5 million
and the hospital operators and principal
purchasers of the drugs for the hospital
were owed $741,879.

In Chapter 11 proceedings, the distriet
court conditionally granted the debtor Lil-
jeberg Enterprises, Ines request to as-
sume the Clinical Pharmacy Management
Agreement as an executory contract pur-
suant to 11 U.S.C. § 365.!

We reverse the district court's judgment
setting aside the judicial foreclosure of the
hospital and declining to award the defi-
ciency due on the mortgage debt, we re-
verse the district court’s order allowing
the debtor in the Chapter 11 proceedings
to assume the pharmacy agreement, and
finally we affirm in part and reverse in
part the various awards made under the
pharmacy agreement.

L

First, the dramatis personae. The four
consolidated actions involve Lifemark Hos-
pitals of Louisiana, Inc., Lifemark Hospi-
tals, Inc., American Medical International,
and Tenet Healthcare Corporation on one
side,? and Liljeberg Enterprises, Inc, (“Lil-
jeberg Enterprises”) and St. Jude Hospital
of Kenner, La.,, L.L.C. (“St.Jude”) (collec-
tively the “Liljebergs”) on the other,

Liljeberg Enterprises is a corporation
whose sole shareholders are John Lilje-
berg and his brother Robert Liljeberg,
both licensed pharmacists. The Lilje-

1. Neither party appeals from the district
court’s judgment in Cause No. 95-2922, deny-
ing Liljeberg Enterprises, Inc.'s request for
injunctive relief. The district court consoli-
dated Cause No. 93-1794 early on with Cause
Nos. 93-4249, 94-3993, and 95-2922 for all
purposes, but, for ease of reference, we follow
the district court and the parties in referring
to the various parts of the district court’s
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bergs, through Liljeberg Enterprises,
formed a series of corporations and a part-
nership to own or operate a medical com-
plex consisting of a hospital, a hospital
pharmacy, and a medical office building.
St. Jude, a wholly-owned subsidiary of Lil-
jeberg Enterprises, owned the St. Jude
Hospital (“hospital”), which is now known
as Kenner Regional Medical Center. St.
Jude Medical Office Building, Ltd. Part-
nership (“St. Jude Limited Partnership”),
of which St. Jude was the general partner,
owned the adjacent medical office building.
Funding for that building came from Trav-
elers Insurance Company, a loan of $25
million on October 10, 1985, secured by a
mortgage on the medical office building
and an assignment to Travelers of rents to
be paid on leased spaces in the building.

Lifemark Hospitals, Inc. was a national
hospital management company that pro-
vided financing to St. Jude to build the
hospital. Lifemark Hospitals of Louisiana,
Inc., a wholly owned subsidiary of Life-
mark Hospitals, Inc, entered into an
agreement with St. Jude to lease and oper-
ate the hospital. American Medical ac-
quired Lifemark Hospitals, Inc. in 1984,
and Tenet became the successor to Ameri-
can Medical in 1995.

11

On August 26, 1981, the Liljebergs ob-
tained a “certificate of need” under Section
1122 of the Social Security Act to build
and operate a 300-bed acute care facility
in the New Orleans area® TThis Section

judgment in the case by the original causes of
action numbers.

2, We refer to these parties collectively or indi-
vidually as “Lifemark™ except where further
distinction is relevant,

3. The 1122 centificate allowed certain capital
costs to be passed through to the government.
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1122 certificate was the only one available
in the New Orleans area and the last one
to be granted in Louisiana. Lacking the
money to build a hospital, the Liljebergs
immediately solicited participation by
many companies, including Health Ser-
vices Acquisition Corporation. The Lilje-
bergs’ negotiations with Health Services
extended over several months before disin-
tegrating into heated litigation.* The Lil-
jebergs began their discussions with Life-
mark in the latter part of 1981, under the
shadow of the approaching deadline under
the Section 1122 certificate of need.

In their negotiations with Lifemark,
John Liljeberg was assisted by a team of
two attorneys, one of whom was a CPA, an
economist, and two pharmaey consultants,
John Liljeberg insisted from the outset
that, as part of any deal, the Liljebergs
had to be given a contract to provide phar-
maceutical services to the hospital. On
December 21, 1982, the parties signed a
letter of intent setting forth the principal
terms of their agreement.

The final documents were executed in
early 1983, including: (1) a loan agree-
ment, wherein Lifemark Hospitals, Inc.

agreed to provide financing of over $44.

million to St. Jude for construction of the
hospital; (2) a promissory note signed by
St. Jude and made payable to Lifemark
Hospitals, Inc.; () a collateral mortgage,
a collateral mortgage note, and a pledge of
the collateral mortgage note, all signed by
St. Jude to secure the note to Lifemark
Hospitals, Inc.; (4) a lease agreement
wherein Lifemark Hospitals of Louisiana,
Inc, agreed to lease and operate the hospi-
tal from St. Jude; and (5) the Clinjcal
Pharmacy Management  Agreement

4, See, e.g., Liljeberg v. Health Servs. Acquisi-
tion Corp., 486 U.S, 847, 108 5.Ct. 2194, 100
L.Ed.2d 855 (1988).

5. Under both its original note and a later

renewal note, St. Jude had the right to offset

(“pharmacy agreement”), signed by Lilje-
berg Enterprises and Lifemark Hospitals
of Louisiana, Inc., wherein Liljeberg En-
terprises agreed to provide pharmaceutical
services to the hospital. Additionally, the
Liljebergs received a cash payment of $2.5
million as called for by the letter of intent.

These agreements were intertwined in
at least two ways: (1) St. Jude’s note
payments and Lifemark’s lease payments
were offsetting transactions so that their
monthly payment was only a bookkeeping
entry;® and (2) the pharmacy agreement
contained a cross-default provision.

A dispute arose between Lifemark and
St. Jude over the financing and project
management involved in the construction
of the hospital. That dispute was settled
by written agreement in 1991 after arbi-
tration. As part of the settlement, St.
Jude executed a renewal note, renewing

and extending the original note. Like the

original note, the renewal note was se-
cured by the original collateral mortgage,
collateral mortgage note, and pledge of
collateral mortgage note. To further se-
cure the renewal note, St. Jude executed a
“Collateral Assignment of Basic Rent”
(“collateral assignment of rents”), which
was recorded, providing Lifemark Hospi-
tals, Inc. a secured interest in rents in the
event of a future default by St. Jude.

The hospital, hospital pharmaey, and
medical office building became operationai
in 1985. By March of 1990, St. Jude Lim-
ited Partnership had defaulted on its Trav-
elers loan and, in June 1990, Travelers
sued St. Jude Limited Partnership and
other defendants. The suit, seeking sei-

its right 1o receive basic rent against St.
Jude’s note obligations. St. Jude exercised
this option at all relevant times through Octo-
ber 1, 1994,
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zure and sale by judicial process of the
medical office building, was successful, and
the building was sold at public auction on
October 18, 1991 to Travelers, the sole
bidder.

More protracted litigation ensued, in the
course of which a panel of this court com-
mented that the conduct of the Liljebergs
constituted “as egregions and unconsciona-
ble of bad faith contractual dealings as the
members of this panel can recall having
encountered.”® Travelers obtained an

amended judgment in December 1992

awarding Travelers both unpaid rents and
damages from St. Jude Limited Partner-
ship based on, inter alia, a jury verdict
finding waste committed by the Liljebergs
with respect to the collateral in the medi-
cal office building securing the repayment
of Travelers’s loan to St. Jude Limited
Partnership for the construction of the
building. When efforts to collect the
amended judgment against the partner-
ship failed, Travelers filed a separate ac-
tion against St. Jude, the general partner
of St. Jude Limited Partnership, in which
Travelers obtained a summary judgment
on July 30, 1993, which this Court af-
firmed.”

On August 12, 1993, Travelers secured a
lien on the hospital by filing its $7.8 million
judgment against St. Jude. The Travelers
lien primed Lifemark’s collateral mortgage
because Lifemark had not at that time
reinscribed its lien? Lifemark reinseribed
its collateral mortgage on June 29, 1994.

6. Travelers Ins. Co. v. St. Jude Hosp., No. 92~
9579, 21 F.3d 1107, at 2 (Sth Cir. Apr. 20,
1994) (unpublished per curiam).

7. Travelers Ins. Co. v. St. Jude Hosp. of Kenner,
La,, Inc., 37 F.3d 193 (5th Cir.1994).

8. Lifemark's collateral mortgage is dated
March 15, 1983. In order to preserve the
rank of the collateral mortgage, it had to be
reinscribed by March 15, 1993, See La. CiviL
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Within the same time frame, on January
27, 1993, within one month after Travelers
obtained its $7.8 million judgment, Lilje-
berg Enterprises filed for bankruptey pro-
tection. In the course of these bankruptey
proceedings, Liljeberg Enterprises as the
debtor in possession, sought the federal
district court’s permission to assume, that
is, continue to gperate under, the pharma-
cy agreement, pursuant to 11 U.S.C.
§§ 365 and 1107. Shortly thereafter, on
August 11, 1993, within one month after
Travelers sought to collect its judgment
against St. Jude, St. Jude filed for Chapter
11 bankruptey protection. The bankrupt-
cy court dismissed that action one year
later, finding that St. Jude had filed in bad
faith.

On August 30, 1994, Travelers began the
process of foreclosing on the hospital.
Once again, St. Jude asked the district
court to vacate Travelers's writ of execu-
tion and to find Travelers's lien inferior to
Lifemark’s lien. At St. Jude’s request,
Lifemark filed a memorandum setting
forth the facts concerning the ranking of
the liens. The court denied St. Jude's
motions and allowed the foreclosure sale to
proceed.

Prior to the sale, Lifemark Hospitals,
Inc. filed a motion in the federal district
court before Judge Henry A. Mentz, Jr.
seeking permission to bid credits against
the value of its collateral mortgage instead
of cash at the judicial sale, subject to any
obligation to pay the amount of cash neces-

CapE art, 3328; accord id. art. 3369 (repealed
by 1992 La. Acts 1132). Nearly five months
later Travelers filed its judgment lien. Omne
effect of Lifemark’s failure to reinscribe was
that it was not able to foreclose on the hospi-
tal following the filing of the Travelers lien
without paying the Travelers debt. Lifemark,
in fact, ultimately sued its former attorneys
for legal malpractice on the basis of this fail-
ure to reinscribe.
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sary to satisfy the superior judicial mort-
gage of Travelers. The court granted
Lifemark Hospitals, Inc.’s motion.

The United States Marshal’s seizure and
judicial sale of the hospital occurred on
October 28, 1994. Lifemark Hospitals of
Louisiana, Inc. was the sole bidder and
purchased the hospital for $26 million, or
two-thirds of the $37.5 million appraised
value as the minimum price prescribed by
Louisiana statute. The purchase price
was  distributed as follows: (€))
$7,786,083.33 went to Travelers to satisfy
its lien; (2) $18,165,483.74 went to Life-
mark Hospitals, Inc. to reduce the defi-
ciency owed on St. Jude’s note to Lifemark
Hospitals, Inc.; and (3) the balance was
applied to costs of the sale. The district
court subsequently confirmed the sale. St.
Jude appealed the orders of the district
court, and this court affirmed, dismissing
as moot St. Jude’s challenge to the con-
firmed judicial sale.®

As a result, Lifemark became the owner
of the hospital, and Lifemark’s lease with
St. Jude was extinguished as a matter of
law under the doctrine of confusion. At
the same time, Lifemark accelerated the
debt owed by St. Jude under the renewal
note, and Lifemark sought to terminate
the pharmacy agreement based upon the
cross-default provision in that agreement.

II1.

Ultimately four lawsuits were consoli-
dated and tried to the bench in the United
States District Court for the Eastern Dis-
trict of Louisiana in June and July 1997.
The district court entered findings of fact
and conclusions of law and a partial judg-
ment on April 26, 2000, later amending the
judgment by adding a certification under
Federal Rule of Civil Procedure 54(b) on

9. See Travelers Ins. Co. v. St. Jude Hosp. of
Kenner, La., Inc., Nos. 94-30636, 94-30639 &

August 1, 2000, three years after the case
was tried. The amended judgment includ-
ed a Rule 54(b) certification for immediate
appeal of “all claims other than Liljeberg
Enterprises, Inc.’s claim in Cause No. 93-
4249 for damages accruing from the com-
mencement date of the trial and continuing
through the date of” the amended judg-
ment.

In the first lawsuit, Cause No. 94-3993,
Lifemark sued St. Jude to collect the un-
paid balance of a promissory note evidenc-
ing the debt incurred in building the hospi-
tal, St. Jude counterclaimed for damages
asserting a variety of lender liability
claims, The district court awarded no
damages to Lifemark or St. Jude. Rather
it set out to undo the transaction and
overturned the 1994 confirmed judicial sale
of the hospital. This upset was made con-
tingent upon either St. Jude or its parent
company Liljeberg Enterprises reimburs-
ing Lifemark the amount that Lifemark
had paid to Travelers, the holder of the
superior lien and judicial mortgage. The
district court also reinstated all of the
related commercial instruments as if the
judicial sale had never taken place and
denied Lifemark’s deficiency claim.

In the second suit, Cause No. 93-1794,
Liljeberg Enterprises, as the Chapter 11
debtor in possession, sought permission
from the bankruptcy court to assume the
pharmacy agreement between Lifemark
and Liljeberg Enterprises as an executory
contract pursuant to Bankruptey Code sec-
tion 365. On October 19, 1993, the district
court withdrew the reference to bankrupt-
cy court of LEI's motion to assume. The
district court, over Lifemark’s objection,
granted the motion to assume the pharma-
cy contract.

94-30665, 56 F.3d 1386 (Sth Cir. May 24,
1995) (unpublished per curiam).
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The third suit, Cause No. 93—4249, was
filed in Louisiana state court but removed
to the federal district court. Here Lilje-
berg Enterprises claims that Lifemnark,
acting in bad faith, breached and wrongful-
ly “circumvented” the pharmacy agree-
ment. Lifemark denied the allegations
and counterclaimed for overcharges and
breaches of the pharmacy agreement.!’
The district court found that Lifemark
owed Liljeberg Enterprises $12,432,905.92
for breach of payment due under the phar-
macy agreement and that Liljeberg Enter-
prises owed Lifemark $741,879 in over-
charges.

Finally, in the fourth suit, Cause No, 95~
2922, Liljeberg Enterprises sought an in-
Jjunction to prohibit Lifemark from unlaw-
fully dispensing legend drugs at the hospi-
tal.'! The district court denied Liljeberg
Enterprises’s request.

Iv.

Lifemark here attacks judgments in
Cause Nos. 94-3993, 93-1794, and 934249

on many grounds. In Cause No. 94-3993,

Lifemark argues that the district court
erred by rescinding the judicial sale of the
hospital when this court of appeals decided
in prior litigation that St. Jude’s challenge

10. Lifemark filed many of its breach of con-
tract claims as part of its counterclaim in the
bankruptcy cause of action, Cause No. 93-
1794. The district court consolidated Cause
No. 93-1794 with Cause No. 934249 early in
the course of this litigation, and, as a result,
like the district court’s opinion and judgment,
this court’s opinion treats Lifemark’s claims
related to LEI's breach of the pharmacy
agreement as though they were filed in Cause
No. 934249,

11. Legend drugs are prescription drugs that
bear a legend on the label warning that the
drug may not be dispensed without a pre-
scription from a duly-authorized practitioner.
See LaReEv.STat. § 37:1164(45) (" ‘Prescription
drug’ or ‘legend drug’ means a drug that is
required by any applicable federal or state
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to the judicially confirmed sale was moot;
that the judgments are flawed by the fol-
lowing erroneous rulings: that Lifemark
Hospitals, Inc. had a duty to St. Jude to
reinscribe the collateral mortgage, and
that Lifernark Hospitals, Inc. had a duty to
terminate the Travelers foreclosure; that
Lifemark Hospitals, Inc. had a duty to
prevent Lifemark Hospitals of Louisiana,
Ine. from purchasing the hospital at the
foreclosure sale; that Lifemark acted in
bad faith or colluded to chill the bidding at
the foreclosure sale which proximately
caused St. Jude’s loss; and that Lifemark
Hospitals of Louisiana, Ine. did not proper-
ly purchase the hospital at two-thirds of its
appraised value, Lifemark also argues
that the district court erred in concluding
that Lifemark is not entitled to recover on
its deficiency claim under the renewal
promissory note.

In Cause No. 93-1794, Lifemark argues
that the distriet court erred in allowing
Liljeberg Enterprises to assume the phar-
macy agreement on several grounds,
First, it erred in its ruling that the phar-
macy agreement did not terminate by its
own terms prior to the district court’s
order allowing assumption. Second, by
failing to properly interpret sections 5.1(e)

law or regulation to be dispensed or delivered
pursuant only to a prescription drug order, or
is restricted to use by practitioners only.”);
id. § 40:1237(3) {" 'Legend drug’ means any
drug or drug product bearing on the lahel of
the manufacturer or distributor, as required
by the Federal Food and Drug Administra-
tion, the statement ‘Caution: Federal law pro-
hibits dispensing without prescription.’”’); La.
Apmin. CopE tit. 46, pt. LIII, § 3501(A) (“Leg-
end Drugs. A legend drug is a medication
which must only be dispensed by a pharma-
cist on the order of a licensed practitioner
and shall bear the following notation on the
label of a commercial container: ‘caution:
federal law prohibits dispensing without a
prescription’ {Ref. R.S. 40:1237, et seq. [1982]
and U.S.C. 21:353(b) [1987]).")
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and 5.1(b) of the pharmacy agreement and
section 11.1 of the lease and the fourth and
fifth covenants of the mortgage.

In Caunse No. 934249, Lifemark argues
that the district court erred in its interpre-
tation of sections 2.4, 2.6, 4.1, and Exhibit
B of the pharmacy agreement and in deny-
ing Lifemark’s motion to reopen the evi-
dence. Further, Lifemark argues that the
district court erred: in awarding damages
based upon a procedurally flawed audit; in
awarding duplicative damages; in allowing
Liljeberg Enterprises to recover costs
greater than those allowed by the hospi-
tal’s prime vendor contract under section
24 of the pharmacy agreement; in allow-
ing Liljeberg Enterprises to recover based
on unexplained bills; in failing to award
damages to Lifemark for Liljeberg Enter-
prises’s overbilling; and in its interpreta-
tion of the parties’ stipulation as to actual
acquisition costs payable under an earlier
state court judgment.

Finally, Lifemark argues that the dis-
trict court erred in awarding any relief
against Tenet, a non-party.

On its cross-appeal, in Cause No. 94~
3993, Liljeberg Enterprises argnes that
the district court erred in requiring St.
Jude and Liljeberg Enterprises to reim-
burse Lifemark the $7,834,516.26 it paid to
Travelers for the allegedly collusive pur-
chase of the hospital. The Liljebergs also
contend on their cross-appeal in Cause
Nos. 94-3993, 93-1794, and 934249 that
Lilieberg Enterprises and St. Jude are
entitled to attorneys’ fees by the parties’
lease agreement and under Louisiana Civil
Code articles 1997 and 1958.

V. Cause No. 943993

The district court in Cause No. 94-3993
overturned the confirmed 1994 judicial sale

12, Kona Tech. Corp. v. S. Pac. Transp. Co., 225
F.3d 595, 601 (5th Cir.2000).

of the hospital contingent upon either St.
Jude or Liljeberg Enterprises reimbursing
Lifemark the approximately $7.8 million
that Lifemark paid to Travelers to pur-
chase the hospital at foreclosure. The dis-
trict court also reinstated the renewal
promissory note, collateral mortgage note,
pledge of collateral mortgage note, collat-
eral mortgage, hospital lease, and collater-
al assignment of rents which existed be-
fore the judicial sale and held that all
rental payments that were due by Life-
mark to St. Jude under the lease shall be
deemed paid by St. Jude to Lifemark and
the renewal promissory note, collateral
mortgage note, pledge of collateral mort-
gage note, and collateral mortgage are
deemed current and not in default as of
the date of judgment. Finally, the district
court denied Lifemark’s claim for a defi-
ciency pursuant to the renewal promissory
note,

[1,2] We review de novo the district
court’s legal conclusions, but review its
findings of fact for clear error.'* We have
explained that “‘a finding is clearly erro-
neous when although there is evidence to
support it, the reviewing court on the en-
tire evidence is left with the definite and
firm conviction that a mistake has been
committed,’” and that, “despite an appel-
late court’s conviction that it would have
weighed the evidence differently had it
been sitting as the trier of fact, it may not
reverse a district court’s findings when
they are based on a plausible account of
the evidence considered against the entire-
ty of the record” ™ Accordingly, “when
‘two permissible views of the evidence ex-
ist, the fact finder’s choice between them

13. NAACP v. Fordice, 252 F.3d 361, 365 (5th
Cir.2001) (quoting Anderson v. City of Bessem-
er, 470 U.S. 564, 573, 105 S.Ct. 1504, 34
L.Ed.2d 518 (1985)).
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cannot be clearly erroneous.'” ¥ Further,
“as to mixed questions of law and fact, we
review the district court’s fact findings for
clear error, and its legal conclusions and
application of law to fact de novo.” 3

A,

[3] The district court premised its de-
cision setting aside the judicial sale of the
hospital on a finding that Lifemark breach-
ed fiduciary duties and an obligation of
good faith owed to St. Jude. It found
these obligations in the Louisiana law of
pledge. The district court found that Life-
mark Hospitals, Inc. became the pledgee
of St. Jude by holding the collateral mort-
gage note and the right to basic rent under
the collateral assignment of rents. As
pledgee, Lifemark owed fiduciary duties to
St. Jude, its pledgor, to protect that collat-
eral, the collateral mortgage note and the
right to basic rent under the collateral
assignment of rents.

The found breach came when Lifemark
failed to timely reinscribe the collateral
mortgage and “allowed” Travelers' judg-
ment mortgage to prime the collateral
mortgage. The district court also found a
breach of a duty to preserve the lease
covering the assigned rents as pledgee of
the right to basic rent under the collateral
assignment of rents. This breach came, it
found, when Lifemark Hospitals, Inc. al-
lowed Lifemark Hospitals of Louisiana,
Ine, to acquiro the hegpital That acquisi-
tion extingunished the lease under the doc-
trine of confusion pursuant to Louisiana
Civil Code article 1903 as well as the rent-

14. Jd. (quoting Anderson, 470 U.S. at 573, 105
S.Ct. 1504),

15. Payne v. United States, 289 F.3d 377, 381
(Sth Cir.2002).

16. See Verdine v. Ensco Offshore Co., 255 F.3d
246, 252 (Sth Cir.2001); Hulin v. Fibreboard
Corp., 178 F.3d 316, 328 (5th Cir.1999).
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al stream assigned to Lifemark Hospitals,
Ine.

As the district court explained it, when
St. Jude became liable to Travelers for
over $7.8 million, specifically $7,834,516.26,
and the hospital became subject to Travel-
ers’s approximately $7.8 million lien, Life-
mark Hospitals, Inc. was obligated to buy
out the Travelers lien, to add the Travelers
debt to the debt owed by St. Jude to
Lifemark Hospitals, Inc. Relatedly, it
found an obligation to refrain from having
Lifemark Hospitals of Louisiana, Inc. pur-
chase the hospital at the foreclosure sale.
All these were found to be duties, all of
which Lifemark breached.

[4] In this diversity case, we are con-
trolled by the substantive law of Louisiana.
We are to determine and apply its law as
we believe the Supreme Court of Louisi-
ana would, looking to the decisions of in-
termediate Louisiana appellate courts for
guidance where the Supreme Court of
Louisiana has not spoken clearly to the
issue.'®

We conclude that the foundational prin-
ciples of the entire set of the district
court’s rulings are deeply flawed. Such
duties are not to be found in Louisiana
law.

[5] There is no question but that, un-
der Louisiana law, “‘a trust relationship
between the pledgor and pledgee’” carries
with it “‘cttendant duties te protect th
debt or the obligation and the collater-
al’”1" But holding the collateral mort-

gage note and the right to basic rent under

17. Trans-Global Alloy Ltd. v. First Nat'l Bank
of Jefferson Parish, 583 So.2d 443, 453 (La.
1991) (quoting In re Pan American Life Ins.
Co., 88 So0.2d 410, 415 (La.App. 2 Cir.1956)).
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the collateral assignment of rents did not
create a pledgor-pledgee relationship giv-
ing rise to the duties discovered by the
district court.

[6] To understand why this is so it is
helpful to review the Louisiana law of
pledge and collateral mortgages. “The
pledge is a contract by which one debtor
gives something to his ereditor as a securi-
ty for his debt.”® The Supreme Court of
Louisiana has very recently repeated the
Louisiana law of pledge:

Pledge is an accessory contract by
which one debtor gives something to a

creditor as security for the debt. Invar-

iably, the thing given as security for the
debt is a movable, in which case the
contract is more accurately called pawn.
A person may give a pledge not only for
his own debt, but also for that of anoth-
er. The pledge secures only that debt
or debts contemplated in the contract
between the pledgor and pledgee.'®

A “collateral mortgage” is statutorily
defined as “a mortgage that is given to
secure a written obligation, such as a col-
lateral mortgage note, negotiable or non-
negotiable instrument, or other written
evidence of debt, that is issued, pledged,
or otherwise used as security for another
obligation.”?®® We recently summarized
the basic operation of a typieal collateral

I TR ST T o P P 'Y
10. LA LIV.LCODE afi. 3133,

19. Diamond Servs. Corp. v. Benoit, 780 So.2d
367, 371 (La.2001) (citations and footnote
omitted).

20. LaRev.Start § 9:5550(1).

21. Charrier v. Sec. Nat'l of Or. (In re Charrier),
167 F.3d 229, 232-33 (5th Cir.1999) (foot-
notes omitted). We have also discussed the
usual purpose to which collateral mortgages
are put: “The collateral mortgage is com-
monly used with financing in which the mak-
er draws the loan proceeds in stages. The

mortgage transaction under Louisiana

law:
In a typical Louisiana collateral mort-
gage transaction, the borrower contem-
poraneously executes a promissory note
(known as a collateral mortgage note)
and an act of mortgage (known as a
collateral mortgage). In this latter in-
strument, the mortgagor acknowledges
his indebtedness and states his intent to
pledge the collateral mortgage note,
which is secured by the collateral mort-
gage, as security for the advancement of
funds. The collateral mortgage note is
customly made payable on demand, to
“Bearer” or “Myself” or “Any Future
Holder,” and is “paraphed” for identifi-
cation with the mortgage. This collater-
al mortgage package is then delivered
by the borrower in pledge to the lender
to secure an indebtedness which is usu-
ally represented by a separate “hand
note.”

The pledge of a collateral mortgage
note and collateral mortgage to secure a
debt is a contract. The pledge secures
only the debt or debts contemplated in
the act of pledge between the pledgor
and the pledgee. A collateral mortgage
package may be pledged to secure par-
ticular debts, either previously existing
or contracted contemporaneously with
the pledge, or future loans by the pledg-
ee to the pledgor—or both—up to the
limits of the pledge.®
collateral note and mortgage are made for the
full amount of the line of credit extended by
the lender. This is then pledged as security
for a debt, usually represented by a separate
hand note. This seemingly fictitious transac-
tion is a Louisiana credit device that lenders
use to obtain a lien on property effective on
the date the mortgage is executed for ad-
vances not yet made, but which the lender
may make in the future.” Fed. Sav. & Loan
Ins. Corp. v. Murray, 853 F.2d 1251, 1255 n. |
(5th Cir.1988).
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The Supreme Court of Louisiana has
made clear that “{t]he collateral mortgage,
though now recognized by statute, is a
form of conventional mortgage that was
developed by Louisiana’s practicing law-
yers and has long been recognized by Lou-
isiana courts.” 2 It “arose out of the need
for a special form of mortgage to secure
revolving lines of credit and multiple pres-
ent and future cross-collateralized debts
for which there was no provision in the
Civil Code.”®

More specifically, the Supreme Court of
Louisiana explained:

“A mortgage is an accessory right
which is granted to the creditor over the
property of another as security for the
debt. La. Civ.Code arts. 3278, 3284.
Mortgages are of three types: conven-
tional, legal and judicial. La. Civ.Code
art. 3286. Within the area of eonven-
tional mortgages, three different forms
of mortgages are recognized by the Lou-
islana statutes and jurisprudence: an
‘ordinary mortgage’ (La. Civ.Code arts.
3278, 3290); a mortgage to secure future
advances (La. Civ.Code arts. 3292, 3293);
and a collateral mortgage. See Thrifi
Funds Canal, Inc. v. Foy, 261 La. 573,
260 So.2d 628 (1972). Unlike the other
two forms of conventional mortgages, a
collateral mortgage is not a ‘pure’ mort-
gage; rather, it is the result of judicial
recognition that one can pledge a note
secured by a mortgage and use this
pledge to secure yet another debt.”

“A collateral mortgage indirectly se-
cures a debt via a pledge. A collateral
mortgage consists of at least three docu-
ments, and takes several steps to com-

22, Diamond Servs., 780 So0.2d at 370 (footnote
omitted).
23, Id at 371,

24. Id. at 371 (quoting First Guar. Bank v.
Alford, 366 So.2d 1299, 1302 (La.1978)).
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plete. First, there is a promissory note,
usually called a collateral mortgage note
or a ‘ne varietur’ note. The collateral
mortgage note is secured by a mortgage,
the so-called collateral mortgage. The
mortgage provides the creditor with se-
curity in the enforcement of the collater-
al mortgage note.”

“Up .to this point, a collateral mort-
gage appears to be identical to both a
mortgage to secure future advances and
an ordinary mortgage. But a distinction
arises in the collateral mortgage situa-
tion because money is not directly ad-
vanced on the note that is paraphed for
identification with the act of mortgage.
Rather, the collateral mortgage note and
the mortgage which secures it are
pledged to secure a debt.” #

As such, “[blecanse the mortgagor, after
executing the collateral mortgage and the
collateral mortgage note, then pledges the

“collateral mortgage note as security for a

debt, usually represented by a separate
hand note, the collateral mortgage package
combines the security devices of pledge
and mortgage.” ¥

Synthesizing the law of pledge and on
collateral mortgages, the Supreme Court
of Louisiana has observed that a “[plledge
is an accessory contract which secures the
performance of an existing principal obli-
gation,” and “[tlhe prineipal obligation in
the collateral mortgage scheme is the aetu-
al indebtedness, usually represented by a
hand note, and the collateral mortgage
note is pledged to secure payment of the
principal obligation.” 2 The district court
and Liljeberg Enterprises make much of

25. Id. at 372 (footnote omitted).

26. Tex. Bank of Beaumont v. Bozorg, 457
So.2d 667, 671 n. 4 (La.1984).
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the fact that the collateral mortgage
“package” involves a “pledge,” but, under
the facts of this case, this is word play.

A collateral mortgage often involves a
hand note that is a third party’s note made
payable to the mortgagor, which note is
pledged by the mortgagor to the mortgag-
ee.r” In such an instance, a pledgor-pledg-
ee relationship with attendant duties—in-
cluding a statutory duty of reasonable care
and fiduciary duties—to protect the rights
of the mortgagor in the third party’s note
against other creditors of the third party
may well arise under statute by the virtue

27. See, e.g.,, Diamond Servs., 780 So0.2d at 372
(“The dispute in this case centers around the
obligation that arises from the making of the
collateral mortgage note when that note is
pledged to secure the debt of a third party
represented by a hand note executed by that
third party.”).

28. Seg, e.g., LAREV.STaT. § 10:9-207(a) (“Duty
of care when secured party in possession.
Except as otherwise provided in subsection
(d), a secured party shall use reasonable care
in the custody and preservation of collateral
in the secured party’s possession. In the case
of chattel paper or an instrument, reasonable
care includes taking necessary steps to pre-
serve rights against prior parties unless other-
wise agreed.”); La. Civ.CopE art. 3167 (“The
creditor is answerable agreeably to the-rules
which have been established under the title:
Of Conventional Obligations, for the loss or
decay of the pledge which may happen

- through his fault.”); accord LaRev.Star
§ 10:9-207(1) ("'A secured party must use rea-
sonable care in the custody and preservation
of collateral in his possession. In the case of
an instrumcnt or chattel paper ressonable
care includes taking necessary steps to pre-
serve rights against prior parties unless other-
wise agreed.”) (superseded by 2001 La. Acts
128); cf. Trans-Global, 583 So0.2d at 453
(holding that, in a case not involving a collat-
eral mortgage, the duty of care imposed on a
creditor, as the pledgee of a debtor’s letter of
credit from a third party, was that of prudent
administrator such that the creditor could be
held liable for the loss or decay of the pledge
occurring through its fault).

29. Liljeberg Enterprises argues for first time
in its reply brief that Lifemark did not raise in

of the nature of the pledgor-pledgee rela-
tionship.®

Here, however, St. Jude executed & col-
lateral mortgage on the hospital site and
pledged a collateral mortgage note to Life-
mark Hospitals, Inc. to secure the collater-
al mortgage, which was itself created to
secure the promissory note evidencing
Lifemark Hospitals, Ine.’s loan to St. Jude
for construction of the hospital. There

was no third-party obligation involved.?

In such a case, where the mortgagor has
“pledged” to the mortgagee the mortga-

the district court its argument distinguishing
between collateral mortgages involving third
party notes and those involving hand notes on
which the collateral mortgagor is the obligor.
Ordinarily, we do not conmsider arguments
raised for the first time in a reply brief. See
Price v. Roark, 256 F.3d 364, 368 n. 2 (5th
Cir.2001). However, St. Jude's argument
here seeks simply to invoke a rule which we
at times invoke sua sponte: that arguments
not raised in the district court cannot be
asserted for the first time on appeal. See
Stokes v. Emerson Elec. Co.,, 217 F.3d 353,
358 n. 19 (5th Cir.2000); Brown v. Ames, 201
F.3d 654, 663 (Sth Cir.), cert. denied, 531 U.S.
925, 121 S.Ct. 299, 148 L.Ed.2d 240 (2000).
However, an argument is not waived on ap-
peal if the argument on the issue before the
district court was sufficient to permit the dis-
trict court to rule on it. Brown, 201 F.3d at
663; Rogers v. Hartford Life & Accident Ins.
Co., 167 F.3d 933, 943 n. 8 (5th Cir.1999);
N.Y. Life Ins. Co. v. Brown, 84 F.3d 137, 141
n. 4 (5th Cir.1996). That is the case here,
based on our review of the record. On ap-
peal, Lifemark has certainly refined its argu-
ment to distinguish the duties owed by a
collateral mortgagee/pledgee in third-party
note situations as developed in the case law
cited by St. Jude from Lifemark’s situation,
but Lifemark did sufficiently put before the
district court its argument that no duty to
reinscribe the collateral mortgage or to pre-
vent the loss of the hospital flowed from its
pledgor-pledgee relationship with St. Jude.
See R. 9076, 915157, This was sufficient to
permit the district court to rule on the essen-
tial argument Lifemark advances on appeal.
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gor's own hand note on which the mortga-
gor is directly obligated to the mortgagee,
the mortgagee has a duty to keep the note
so0 that it may be returned to the mortga-
gor upon payment of the underlying debt
to the mortgagee.® It is true that the
Supreme Court of Louisiana has cited Pro-
fessor Slovenko’s observation that:
... [IIn the case of promissory notes,
bills of exchange, and other evidences of
indebtedness pledged as security, a duty
exists on the part of the pledgee to
preserve the rights of the pledgor
against the obligors in the deposited
documents. The pledgee is held respon-
sible if he neglects to have a promissory
note, the subject of the pledge, protest-
ed for non-payment, and the endorser is
discharged in consequence; or, if he ne-
glects to have a mortgage which is
pledged to him reinscribed or reregis-
tered in proper time, and it loses its
rank and effect.

It is also the case that Professor Sloven-
ko's discussion assumes that a third-party
obligation is involved with the pledge,
where here it is not. To the contrary, the

30. Cf. Max Nathan, Jr. & Anthony P. Dunbar,
The Collateral Mortgage: Logic and Experi-
ence, 49 La. L.Rev. 39, 49 (1988) (“Since a
collateral mortgage may be used to secure a
specific debt, a debtor who wishes to limit the
mortgage to that debt can lawfully do so and
the pledge agreement is clearly the proper
document in which to manifest such an in-
tent. The risk, of course, is that the ne varie-
tur note, which is negotiable, may fall into the
hands of bona fide third parties who are un-
aware of the pledge agreement and are not
bound by it. That risk is probably the major
drawback to use of the collateral morigage.
The problem is mitigated by the fact that a
pledgee, who accepts a fiduciary duty as such,
surely would be liable to a borrower injured in
such a situation. The risk can be further
minimized by use of a third-party custodian to
hold the ne varietur note, or by use of a safety
deposit box with appropriate restrictions.”
{emphasis added; footnotes omitted)); cf.
also People's Bank v. Cookston, 142 So. 285,
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obligor of the underlying document and
the pledgor (and the collateral mortgagor)
were one and the same—St. Jude.

Lifemark Hospitals, Ine. loaned mone)
to St. Jude to build a hospital, a loan
evidenced by a loan agreement and a
promissory note, or hand note, in turn
collateralized by the pledge of a collateral
mortgage note, itself secured by a collater-
al mortgage on the hospital site®® The
extraordinary duty the district court im-
posed upon Lifemark, who loaned the
money to build the hospital and held the
mortgage on it to secure its payment, is
inexplicable. Whatever duty Lifemark
may have owed as the pledgee of the col-
lateral mortgage note, they do not include
a requirement that Lifemark reinscribe
the mortgage executed in Lifemark’s favor
to secure a debt owed by St. Jude to
Lifemark, in order that the mortgage may
retain priority for Lifemark’s benefit as
pledgee and mortgagee. As Lifemark apt-
ly points out, ordinarily a debtor such as
St. Jude is happy to have its creditor fail
to record its ien. We reject the assertion

286 (La.App. 2 Cir.1932) (holding that the
plaintiff, as pledgee of the chattel mortgage
note, was ‘“‘under obligation to keep the
pledged property intact, in order that it might
be returned when the principal obligation is
paid, when it does not proceed on the pledged
property”’).

31. Ralph Slovenko, Of Pledge, 33 TuL. L.Rev.
59, 121 (1958) (cited in Trams-Global, 583
S0.2d at 453).

32, Under a later settlement in 1991, St. Jude
executed a renewal note, renewing and ex-
tending the original note, and, like the origi-
_nal note, the renewal note was secured by the
original collateral mortgage, collateral mort-
gage note, and pledge of the collateral mort-
gage note. Along with the execution of the
renewal note, St. Jude provided Lifemark
Hospitals, Inc. with additional security in the
form of a collateral assignment of rents,
which assignment was recorded.
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that Lifemark as the mortgagee here owed
a duty to its mortgagor to reinseribe the
mortgage, as illustrated in part, indeed, by
the very difficulty of describing exactly
how not protecting a mortgage’s first posi-
tion, in and of itself, could possibly harm
the mortgagor.

Nor can this theory explain how it can
lie beside the undisputed right of Lifemark
Hospitals, Inc. to, “at any time, without
notice to anyone, release any part of the
Property from the effect of the Mortgage.”
This right of release is explicitly recited in
the collateral mortgage itself. In addition,
the renewal note provides that St. Jude
“agreels] to any ... release of any {of the
security herefor].” The right of Lifemark
to unilaterally release any part of the
property from the mortgage is wholly at
odds with the district court’s discovery of a
“duty” to reinscribe the collateral mort-
gage. It was Lifemark’s contracted-for
right to retain the collateral mortgage’s
priority against other creditors, under
both the renewal note and the collateral
mortgage itself.®® The grant of a security
interest to secure St. Jude’s debt was to
protect the lender, Lifemark Hospitals,
Ine., not the borrower.

Nor did Lifemark as mortgagee have a
duty to protect the hospital owner from
other creditors asserting their rights
against the hospital, as the district court
held Lifemark did. It is self-evident that
there is a vast difference between a statu-
tory duty to prevent loss or decay of a
third party’s note evidencing a debt owed
to the collateral mortgagor/pledgor in or-

33. Cf Commercial Nat’l Bank in Shreveport v.
Audubon Meadow P’ship, 566 So.2d 1136,
1140-41 (La.App. 2 Cir.1990) (holding that, in
light of the guaranty agreement’s permitting
the lending bank to surrender any securities
without notice or consent from the guarantor,
the bank’s alleged negligence in allowing a
letter of credit to lapse provided the guaran-

der to preserve against other third parties
the collateral mortgagor’s rights in the
third party’s note pledged by it to the
collateral mortgagee, and a supposed fidu-
ciary duty on the part of the collateral
mortgagee to protect the collateral mort-
gagor against a third party’s exercise of its
rights in an entirely different instrument
or judgment. This is a mere chimera,
existing nowhere in Louisiana law, It was
apparently constructed out of whole cloth.

In sum, Lifemark had no duty to timely
reinscribe the collateral mortgage, and the
district court erred as a matter of law in
concluding that Lifemark had a consequen-
tial duty to “mitigate” any harm allegedly
caused by Lifemark’s failure to reinscribe
by buying out the Travelers lien and add-
ing the Travelers debt to the debt owed by
St. Jude to Lifemark.

[7] As for any duties arising out of
Lifemark’s holding the right to basic rent
under the collateral assignment of rents,
Lifemark argues in part that the statutory
duty of reasonable care under Louisiana
Civil Code article 3167 does not apply to
an assignment of rents because such an
assignment is not a pledge where Life-
mark did not take possession of a corpore-
al movable or evidence of a credit, such as
a note, as required by Louisiana Civil
Code article 3152.% Lifemark argues that
article 3167 imposes only custodial duties
on pledgees and that no such duties attend
its collateral assignment of rents from St.
Jude.

tor with no basis for recovery against the
bank).

34, See La. Civ.CopE art. 3152 (“It is essential
to the contract of pledge that the creditor be
put in possession of the thing given to him in
pledge, and consequently that actual delivery
of it be made to him, unless he has possession
of it already by some other right.”).
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This argument, however, does not ac-
count for Louisiana Civil Code article 3153,
which provides: “But this delivery is only
necessary with respect to corporeal things;
as to incorporeal rights, such as credits,
which are given in pledge, the delivery is
merely fictitious and symbolical”® An
assignment of rents may be a pledge, be-
cause “[o]ne may, in fine, pawn incorporeal
movables, such as credits and other claims
of that nature.”* Indeed, Louisiana stat-
utes provide that “[c]laims, credits, obli-
gations, and incorporeal rights in general
not evidenced by written instrument or
muniment of title, shall be subject to
pledge, and may be pledged in the same
manner as other property” and that “[t]he
pledge shall be valid as to all persons
without delivery of the claim, credit, obli-
gation, or incorporeal right to the pledg-
ee'v 31

But again, that is beside the point, the
duty attributed by the distriet court to
Lifemark as pledgee of the right to basic
rent under the collateral assignment of
rents did not exist. The recorded collater-
a] assignment of rents simply gave Life-
mark a secured right to rents upon default
by St. Jude under the renewal note. The
collateral assignment of rents specifically
provides that Lifemark Hospitals, Inc.
“shall not be obligated to perform or dis-
charge nor does [Lifemark Hospitals, Inc.]
hereby undertake to perform or discharge
any obligation, duty or lability under said

35. /d. art. 3153,

36. Id. art. 3155; see also LaRevStar
§ 9:4401(A) ("Any obligation may be secured
by an assignment by a lessor or sublessor of
leases or rents, or both leases and rents, per-
taining to immovable property. Such assign-
ment may be expressed as a conditional or
collateral assignment, and may be effected in
an act of mortgage, by a separate written
instrument of assignment, or by a separate
written instrument of pledge, and may be
referred to, denominated, or described as a
pledge or an assignment, or both.”).
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Lease.” As we observed, the renewal note
itself gave Lifemark the right to release
any security, including the collateral as-
signment of rents, under the renewal note.
In the face of these contractual provisions,
holding the right to basic rent under the
collateral assignment of rents imposed no
duty upon Lifemark to preserve the lease
covering the assigned rents.

We are persuaded that the district court
erred as a matter of law in concluding that
Lifemark breached any duties by failing to
timely reinscribe the collateral mortgage,
buy out the Travelers lien, add the Travel-
ers debt to the debt owed by St. Jude to
Lifemark Hospitals, Ine., and refrain from
having Lifemark Hospitals of Louisiana,
Ine. purchase the hospital at the foreclo-
sure sale. In sum, Lifemark did not owe
the duties to St. Jude upon which the
district court premised its order reversing
the judicial sale of the hospital. The dis-
trict court erred in upsetting the con-
firmed judicial sale on these grounds.

B.

[8] The district court pointed to its
findings of Lifemark’s bad faith, collusion,
and self-dealing in forcing the judicial sale
of the hospital, chilling the bidding at the
sale, and purchasing the hospital as an
alternative ground for its upset of the judi-
cial sale. The district court relied upon

37. LaREv.Stat. 8§ 9:4321, 9:4322 (repealed by
2001 La, Acts. 128). Although these provi-
sions were repealed in 2001, see 2001 La. Acts
128, this repeal cannot be applied retroactive-
ly to the facts of this case because these
provisions were substantive laws and the leg-
islature did not express its intent to give the
repeal of the substantive law retroactive ef-
fect, see Billingsley v. Mitchell, 676 So.2d 208,
212-13 (La.App. 1 Cir.), writ denied, 681
So.2d 1265 (La.1996).
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two unpublished district court decisions
setting aside a judicial sale. Both were in
admiralty and prior to sale confirmation.

That slender reed aside, the district
court’s findings of a “conspiracy” to wrest
control of the hospital and medical office
building from St. Jude and Liljeberg En-
terprises border on the absurd. We are
left with the definite and firm conviction
that a mistake has been committed, that
the findings are not supported by the evi-
dence and are clearly erroneous.

The district court’s “conspiracy theory”
conclusion is based, in part, on the view
that Liljeberg Enterprises’s or St. Jude's
losses were caused by Lifemark.” Specifi-
cally, not reinscribing the collateral mort-
gage and not buying out the Travelers lien
and adding the Travelers debt to the debt
owed by St. Jude to Lifemark, These
findings turn on the remarkable but large-
ly implicit conclusion, asserted directly by
the Liljebergs’ counsel at oral argument,
that, under Louisiana law, a second mort-
gagee, which Travelers would have been
had the collateral mortgage been timely
reinscribed, cannot initiate foreclosure pro-
ceedings. The district court and Liljeberg
Enterprises offer no statutory or case law
support for this proposition, for the simple
reason that this is not the law.®

The theory that Lifemark proximately
caused any loss to Liljeberg Enterprises
or St. Jude from the Travelers foreclosure

38. See, e.g, First Nat'l Bank of Gonzales v.
Morton, 544 So.2d 5 (La.App. 1 Cir.) (involv-
ing a prior successful foreclosure suit brought
by a second mortgagee), writ denied, 550
So0.2d 654 (La.1989); Keys v. Box, 476 So.2d
1141 (La.App. 3 Cir.1985) (involving a fore-
closure suit brought by a bank to protect its
interest as a second mortgagee); Guinn v.
Houston Fire & Cas. Ins. Co., 32 So.2d 613
(La.App. 1 Cir.1947)} (involving a foreclosure
suit instituted by a second mortgagee).

39, See La. Civ.CopE art. 3333 (“A person may
reinscribe a recorded document creating a

on its judicial mortgage cannot accommeo-
date the undisputed fact that, under Loui-
siana law, St. Jude could have reinscribed
the collateral mortgage itself® A subor-
dinate position for the Travelers judgment
is now said to have been critical for St.
Jude and its loss the centerpiece of a
conspiracy to take the hospital. Yet, St.
Jude could have checked the records and
protected its own interest. That it could
have and did not do so is telling. It rends
a large hole in the conspiracy claim and
leaves St. Jude’s inaction unexplained.
This, with the reality we have explained
that Lifemark Hospitals, Inc. had no duty
to buy out the Travelers lien, no duty to
add the Travelers debt to the debt owed
by St. Jude to Lifemark Hospitals, Ine.,
and no duty to prevent the purchase of the
hospital at the foreclosure sale by Life-
mark Hospitals of Louisiana, Inc.

Even if we were to somehow “explain”
all of this by the theory that this foreclo-
sure was part of Lifemark’s plan from the
beginning, the theory cannot he squared
with one large undisputed fact: Liljeberg
Enterprises and St. Jude faced the Travel-
ers lien because of Liljeberg Enterprises’s
and St. Jude’s own failed litigation against
Travelers, arising out of an independent
dispute with Travelers. Any suggestion
that Lifemark somehow worked that result
is defied by the record. Indeed, a panel of
this court described the Liljebergs’ con-

mortgage or evidencing a privilege by filing
with a recorder a signed, written notice of
reinscription.”); accord id. art. 3369(E) (“The
effect of the registry ceases in all cases, even
against the contracting parties, unless the in-
scriptions have been renewed within the peri-
ods of time above provided in the manner in
which they were first made, or by filing a
notice of reinscription of mortgage or a writ-
ten request for reinscription by the mortgagee
or any interested person, together with a copy
of the original act of mortgage.” (emphasis
added)) (repealed by 1992 La, Acts 1132).
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duct involved that litigation as “as egre-
gious and unconscionable of bad faith con-
tractual dealings as the members of this
panel can recall having encountered.”®
The cases before us only reinforce that
panel's observation. The record is clear
that any losses by St. Jude and Liljeberg
Enterprises were proximately caused by
the Liljebergs, who defaulted to Travelers
and whose post-default conduct, in part,
led to the Travelers judgment and its re-
sulting judicial mortgage and lien on the
hospital. The foreclosure of this lien led
to the foreclosure of the hospital that the
district court order would set aside.

Indeed, despite Liljeberg Enterprises’s
contention on appeal that Lifemark’s ef-
forts to “circumvent” the pharmacy agree-
ment and refusal to renew the medical
office building lease caused St. Jude and
Liljeberg Enterprises to experience signif-
icant shortfalls which foreclosed any possi-
bility of paying the note on the medical
office building to Travelers, the district
court made no findings of fact that Life-
mark’s conduct was the cause of the debt
to Travelers or St. Jude's inability to pay
that debt, which resulted in the judicial
mortgage Travelers filed encumbering the
hospital property.®

With or without such findings, however,
the idea that Lifemark deliberately subor-
dinated its mortgage interest to Travelers,
knowing it would result in a required pay-
ment, to wit, approximately $7.8 million, to
Travelers at any judicial sale, comes close
to being nonsensical. It rests upon the

40. Travelers Ins. Co. v. St. Jude Hosp., No. 92—
9579, 21 F.3d 1107, at 2 (Sth Cir. Apr. 20,
1994) (unpublished per curiam). The panel
further noted that “[tJhe Liljeberg conduct to
which we refer is the antithesis of that man-
dated in La. Civil Code Ann, art. 1983 ('Con-
tracts must be performed in good faith.’), and
has contributed to the legal effects described
in La. Civil Code Ann. art. 1997 (‘An obligor
in bad faith is liable for all damages, foresee-
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assertion that Louisiana law somehow obli-
gated Lifemark to lend the money to bail
the Liljebergs out of their litigation fiasco
with Travelers. That is so because, as we
will explain, Travelers would most certain-
ly have foreclosed its second mortgage.
Although the district court made no such
explicit finding, Liljeberg Enterprises ar-
gues on appeal that Lifemark deliberately
failed to reinseribe its collateral mortgage
in order to facilitate the Travelers foreclo-
sure and the judicial sale of the medical
office building and the hospital to Life-
mark Hospitals of Louisiana, Inc., where-
after Lifemark conspired to manipulate
the judicial sale, colluded to minimize the
price offered at the judicial sale, and
schemed to terminate the lease and St.
Jude’s right to collect rents from Life-
mark.

In answer to the palpable flaws in their
theories, the Liljebergs would simply ex-
pand the conspiracy. They argue that this
court should consider documents from
Lifemark’s legal malpractice suit against
their former attorneys for their attorneys’
failure to reinseribe the collateral mort-
gage and, more specifically, in a footnote
in their original brief, the Liljebergs state
for the first time that they “challenge the
court’s denial of their motion to supple-
ment the record with documents from the
trial between Lifemark and fits former
attorneys],” which “documents clearly
show that Defendants and their attorneys
conspired to defraud St. Jude/Liljeberg
Enterprises out the hospital, the lease, and

able or nor, that are a direct consequence of
his failure to perform.”).” Id. at2n. 3.

41. Nor, for that matter, did the district court
make findings supporting two other premises
of the Liljebergs’ arguments on appeal: that
Lifemark intentionally or deliberately failed to
reinscribe the collateral mortgage or that
Lifemark engaged in any fraud on the court
or fraud with regard to the judicial sale.
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the pharmacy.” Tt tells that this argument
was not raised or briefed as a separate
issue until the Liljebergs’ fina] reply brief.
It is therefore waived.? Moreover, the
district court ruled in an order dated April
25, 2000 that the Liljebergs’ motion to
supplement was rendered moot by the
court’s order and final judgment issuing its
findings of fact and conclusions of law,
which therefore quite obviously did not
rely on the supplemental materials prof-
fered with the motion. Under these cir-
cumstances, even if we were to consider
this issue, the Liljebergs eould not show
an abuse of discretion on appeal $?

In sum, we conclude that the district
court’s findings that Lifemark engaged in
bad faith, collusion, and self-dealing to
force the judicial sale of the hospital, chill
the bidding at the sale, and purchase the
hospital are clearly erroneous. In the ab-
sence of any breach of duty to St. Jude or
Liljeberg Enterprises on the part of Life-
mark or a Lifemark breach having proxi-
mately caused any loss to the Liljebergs
resulting from the Travelers lien, there is
no bad faith or collusion in Lifemark’s
decision to bid at the judicial sale or Life-
mark’s purchase of the hospital at the
legally-permitted two-thirds of its ap-
praised value.

42. See Price, 256 F.3d at 368 n. 2 (court of
appeals does not consider issues raised for the
first time in a reply brief); Peauvy v. WFAA-TV,
Inc.,, 221 F.3d 158, 179 (5th Cir,2000) (refus-
ing to consider issue that were not raised or
adequately briefed in the parties’ opening
briefs), cert. denied, 532 U.S. 1051, 121 S.Ct.
2191, 149 L.Ed.2d 1023 (2001); Atwood v.
Union Carbide Corp., 847 F.2d 278, 280 (Sth
Cir.) (""As we have already noted, issues not
briefed, or set forth in the list of issues pre-
sented, are waived.”), amended on reh’g on
other grounds, 850 F.2d 1093 (5th Cir.1988).

43, See Fields v. Pool Offshore, Inc., 182 F.3d
353, 360 n. 7 (5th Cir.1999) (standard of
review for denial of motion to supplement the

The other side of the no-duty coin is that
Lifemark was free to act in its own self-
interest, including allowing Lifemark,
which had the license, to own and operate
the hospital, and to escape the burden of
the pharmacy agreement, which functioned
much like an overriding royalty payment.
As Lifemark persuasively argues on ap-
peal, and the record is clear: the various
lending and lease transactions and instru-
ments, as agreed to by the Liljebergs and
Lifemark, permitted the outcomes which
Lifernark sought in Lifemark Hospitals of
Louisiana, Inc’s bidding at the judicial
sale as well as Lifemark’s decision not to
renew the lease on the medical office build-
ing# Lifemark Hospitals, Inc. was legally
entitled to obtain permission to bid credits,
and received a court order granting such
permission, to give it the option to bid at
the sale should the circumstances warrant.
The district court’s findings and the Lilje-
bergs’ arguments on appeal offer no logical
connection between a decision to seek au-
thority to bid credits and the absence, let
alone the chilling, of other bids on the
hospital property at the judicial sale-the
credits represent a debt Lifemark Hospi-
tals, Ine. was owed, so a payment in cash
and credits or simply in cash would make
no difference for the bottom line in Life-
mark’s accounting, Moreover, although

record is for abuse of discretion only); Mor-
ales v. Turman, 562 F.2d 993, 996 {Sth Cir.
1977) (same).

Even assuming arguendo that the Liljebergs
did not waive this issue on appeal and that we
were 1o conclude that the district court
abused its discretion in denying their motion
to supplement, the supplemental material
would not alter our conclusions on appeal.

44. Cf. Clark v. America’s Favorite Chicken Co.,
110 F.3d 295, 297-98 (S5th Cir.1997) (under
Louisiana law, it is not a breach of the im-
plied covenant of good faith and fair dealing
to engage in conduct which is expressly al-
lowed under a contract).
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the Liljebergs argue that Lifemark’s
knowledge that the priority of the lease on
the hospital and collateral assignment of
rents would deter other bidders at the
judicial sale somehow supports their con-
spiracy theory, it demonstrates quite the
opposite. As counsel for Lifemark aptly
noted at oral argument, the judicial sale
could almost be considered “chill-proof,” in
that it is hard to imagine anyone bidding
$26 million on a property that would, by
virtue of the lease and collateral assign-
ment of rents, provide no cash-flow until at
least sixteen years later, in 2010,

{91 On the basis of its clearly errone-
ous “conspiracy theory” findings, the dis-
trict court erred as a matter of law in
disregarding long-standing Louisiana jo-
risprudence that a judicial sale, once com-
pleted, cannot generally be undone.®®
Freed from the district court’s clearly er-
roneous “conspiracy theory” findings, the
evidence concerning Lifemark’s actions fol-
lowing Travelers's filing its judicial mort-
gage does not support findings of bad
faith, collusion, and self-dealing on the part
of Lifemark that would permit the district
court to overturn the confirmed judicial
sale®® Rather, the evidence considered

45. See generally Boyd v. Farmers-Merchants
Bank & Trust Co., 433 So0.2d 339, 342 (La.
App. 3 Cir.) ("As a general rule, a judicial sale
cannot be attacked once the sale is consum-
mated in the absence of fraud or ill prac-
tices.”"), wrir denied, 440 So.2d 732 (La.1983).

46. Compare Acadian Prod. Corp. of La. v. Sa-
vanna Corp., 222 La. 617, 63 So.2d 141, 142
(1953) {"Among the requirements for the le-
gal seizure and sale of property in satisfaction
of a judgment are to be found ... those
prohibiting any combination or conspiracy to
stifle competition and chill the bidding at a
judicial sale.”); Pease v. Garti, 202 La. 698, 12
So.2d 684, 690 (1942) (“This court has re-
peatedly held that, where there is an agree-
ment to stifle competition at judicial sales and
where one of the parties to the agreement is a
party to the proceeding, the sale may be an-
nulled by the injured party.”); Konen v. Ko-
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against the entirety of the record shows
that Lifemark’s actions consisted of com-
mercially reasonable, albeit aggressive,
steps in reaction to the Travelers judg-
ment, all of which were within their con-
tractual rights and applicable law.

We have detected several warring prem-
ises internal to the Liljebergs’ theories.
In concluding this section, we mention one
more: the Liljebergs attempt to maintain
both that Lifemark never intended to per-
form under the various commercial instru-
ments between the parties and that Life-
mark drafted these instruments to allow
Lifemark to engage in conduct it chal-
lenges—declining to renew the lease on
the medical office building, purchasing the
hospital at a judicial sale, and terminating
the pharmacy agreement based on a cross-
default provision.

C.

Lifemark argues that the district court
erred in denying its claim for a deficiency
Jjudgment, a sum of $20,600,060.91 that St.
Jude owed Lifemark Hospitals, Inc. under
the renewal promissory note after Life-

nen, 165 La. 288, 115 So. 490, 491 (1928)
(""Hence the concealment or misrepresenta-
tion of facts, amounting to fraud, is not the

only cause for annulling a judicial sale, but
anything said or done by one who becomes an
adjudicatee, for the purpose of preventing

competition at the sale, or, in other words, for
the purpose of chilling it, which is reasonably
capable of doing so, and has that effect, will
be sufficient to annul the sale.”); First Nat'l

Bank of Abbeville v. Hebert, 162 La, 703, 111

So. 66, 69 (1926) ("An agreement whereby
parties engage not to bid against each other at
a public auction, especially where the auction

is required or directed by law, as in sales of
property under execution, and where one of
the parties to the agreement is a party to the
proceeding, is a sufficient cause for annulling
the sale.”).
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mark Hospitals of Louisiana, Ine.’s pur-
chase of the hospital at the judicial sale.

The Liljebergs respond that the same
bad faith and ecollusive conduct that tainted
the judicial sale also bars any claim for
deficiency and that the alleged defaults
and acceleration were caused by the bad
faith and collusive wrongdoing of Life-
mark, which alone is legally responsible.
The district court denied Lifemark’s defi-
ciency judgment claim based on its deci-
sion to overturn the judicial sale, such that
“la]ll rents which would have been paid
absent the judicial sale will be deemed
paid on the mortgage in favor of [Lifemark
Hospitals, Inc.] and the mortgage note
shall be deemed current at the time of
transfer,” and, “filnasmuch as this Court
has restored the status quo prior to sale
and reinstated the collateral mortgage, col-
lateral mortgage note, and note, the claim
of [Lifemark Hospitals, Inc.] on the note is
disallowed.” Having found the district
court’s findings and conclusions in favor of
this order to be in error, and rejected the
Liljebergs’ arguments on appeal, we must
in turn reverse the district court’s order
denying this claim. As discussed infra in
connection with the motion to assume the
pharmacy agreement, the judicial mort-
gage and lien on the hospital won in court

47. The fourth covenant of the collateral mort-
gage provides:
The Property is to remain mortgaged and
hypothecated until the full and final pay-
ment of the aforesaid indebtedness in prin-
cipal and interest, attorney’s fees, insurance
premiums, costs and expenses, the Mortga-
gor hereby binding itself, its heirs, succes-
sors and assigns not to make a conveyance,
mortgage, transfer or sale of the Property
until full and final payment of the aforesaid
indebtedness including principal and inter-
est, attorney’s fees, insurance premiums,
costs and expenses, unless the Mortgagee
expressly consents to such conveyance or
mortgage in writing. The Mortgagor here-
by agrees that should the Property be mort-
gaged, sold or transferred, either with or
without the assumption of the aforesaid in-

by Travelers and the judicial sale that
followed were defaults under the fourth
covenant of the collateral mortgage.
These events of default gave Lifemark the
contractually-secured right to accelerate
the renewal promissory note and immedi-
ately recover all amounts and interest due
thereunder” We remand to the district
court for caleulation of the amount of defi-
ciency owed to Lifemark Hospitals, Inc.
and for entry of judgment in that amount.

D.

On its cross-appeal, Liljeberg Enterpris-
es argues that the district court erred in
requiring St. Jude and Liljeberg Enter-
prises to reimburse Lifemark the approxi-
mately $7.8 million it paid to Travelers.
Having reversed the district court’s order
overturning the judicial sale, we must re-
verse the order of reimbursement, part of
the district court’s set-aside of the judicial
sale. Because Lifemark will maintain
ownership of the hospital pursuant to the
confirmed judicial sale, the Liljebergs need
not reimburse Lifemark’s payment of the
Travelers debt made at foreclosure. Lilje-
berg Enterprises’s cross-appeal on this is-
sue is now moot.*

debtedness, such sale, transfer or mortgage
shall constitute a breach of this contract
and the obligations herein set forth, and the
Note shall, at the option of the Mortgagee,
immediately mature and become due and
payable, anything contained herein to the
contrary notwithstanding, and it shall be
lawful for the Mortgagee to proceed with
enforcement of its mortgage as hereinabove

set forth.

48. We therefore assume, without deciding,
that the Liljebergs did not waive this point of
error by failing to raise it before the district
court, notwithstanding that the relief they
sought in seeking to alter or amend the dis-
trict court’s findings and judgment specifical-
ly requested only that the district court “defer
the due date for reimbursing Lifemark with
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VI. Cause No. 93-1794

The district court concluded in Cause
No. 93-1794 that Liljeberg Enterprises, as
the debtor in possession in its Chapter 11
bankruptey proceeding, should be allowed
to assume the pharmacy agreement pursu-
ant to 11 U.S.C. § 365. The district court
rejected Lifemark’s arguments that the
pharmacy agreement terminated under its
own terms and was therefore not available
to be assumed and that Liljeberg Enter-
prises committed incurable defaults under
the pharmacy agreement which, pursuant
to 11 U.S.C. § 365(b)(1), precluded an or-
der granting Liljeberg Enterprises’s mo-
tion to assume.

11 US.C. § 365(a) provides that “the
trustee, subject to the court’s approval,
may assume or reject any executory con-
tract or unexpired lease of the debtor,” but
11 US.C. § 1107(a) provides that, “[s]ub-
ject to any limitations on a trustee serving
in a case under this chapter, and to such
limitations or conditions as the court pre-
scribes, a debtor in possession shall have
all the rights, other than the right to com-
pensation under section 330 of this title,

. of a trustee serving in a case under
this chapter.” Thus, as a debtor in posses-
sion, Liljeberg Enterprises was required
to satisfy all the requirements of 11 U.S.C.
§ 365(b)(1) in order to assume the phar-
macy agreement as an executory contract
under section 365:

'S A T4 4 ~
If there has been s default in an excen-

tory contract or unexpired lease of the

the amount of the Travelers judicial mortgage
until after the single business enterprise has
paid all the money judgments awarded in
favor of Liljeberg Enterprises and St. Jude.”

49. 11U.S.C.§ 365()1).

50. Phoenix Exploration, Inc. v. Yaquinto (In re
Murexco Petroleum, Inc.), 15 F.3d 60, 62-63
(5th Cir.1994) (emphasis added); accord
Stewart Title Guar. Co. v. Old Republic Nat'l
Title Ins. Co., 83 F.3d 735, 741 (5th Cir.199¢6);
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debtor, the trustee may not assume such
contract or lease unless, at the time of
assumption of such contract or lease, the
trustee—

(A) cures, or provides adequate assur-
ance that the trustee will promptly cure,
such default;

(B) compensates, or provides adequate
assurance that the trustee will promptly
compensate, a party other than the
debtor to such contract or lease, for any
actual pecuniary loss to such party re-
sulting from such default; and

(C) provides adequate assurance of fu-
ture performance under such contract or
lease :

A

[10, 111 As an initial matter, Lifemark
argues that the pharmacy agreement was
no longer an executory contract subject to
assumption. To determine if a contract is
executory for purposes of this provision,
“the relevant inquiry is whether perfor-
mance remains due to some extent on both
sides,” such “that an agreement is executo-
ry if at the time of the bankruptcy filing,
the failure of either party to complete
performance would constitute a material
breach of the contract, thereby excusing
the performance of the other party.” 3

Lifemark argues that the district court
erred in treating the pharmacy agreement

nr awn avanvtaver sanwbennt sehisst da oo
ad dli TAcluwry ululidale DUDJciy W ad~

sumption by Liljeberg Enterprises. They

cf. Phillips v. First City, Texas-Tyler, N.A. (In
re Phillips), 966 F.2d 926, 935 (5th Cir.1992)
(holding that a partnership agreement does
not “remain( ] an executory contract after the
Final Judgment decreed that [one partner]
breached the partnership agreement, awarded
[another partner] damages, and ordered [the.
partnership] dissolved, and after passage of
the Final Judgment's 90-day prescription for
winding up (the partnership]”).
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contend that, when Lifemark ceased to
lease the hospital on October 28, 1994, the
pharmacy agreement terminated by its
own terms pursuant to section 5.1(e). It
provides: “This Agreement shall be effec-
tive as set forth above and shall continue
in full force and effect, unless sooner ter-
minated with the first to occur of the
following: ... (e) LIFEMARK ceases to
lease or operate Hospital.”

Liljeberg Enterprises filed for Chapter
11 relief on January 27, 1993. Lifemark’s
lease of the hospital did not end until
almost twenty months later-when Travel-
ers foreclosed and Lifemark bought the
hospital at the judicial sale. There is no
dispute but that throughout this period the
pharmacy agreement was in full force and
effect and a failure of either party to com-
plete performance would have been a ma-
terial breach,

Lifemark argues, however, that a line of
authority out of the Tenth Circuit provides
that “[a] contract that provides for termi-
nation on the default of one party may
terminate under ordinary principles of con-
tract law even if the defaulting party has
filed a petition under the Bankruptey
Act.* 8! Although this holding arose under
the old Bankruptey Act,® Lifemark argues
that it remains valid under the Bankruptey
Code, pointing to a bankruptey court’s con-
clusion to that effect.®® That Michigan
bankruptey court reviewed several deci-
sions involving the issue of whether a con-
tract terminated by its own terms or time
limits post-petition and concluded that “the

51. Trigg v. U.S. Dep't of Interior (In re Trigg),
630 F.2d 1370, 1374 (10th Cir.1980); accord
Gloria Mfg. Corp. v. Int'l Ladies' Garment
Workers” Union, 734 F.2d 1020, 1022 (4th
Cir.1984).

52. "The Bankruptcy Reform Act of 1978,
Pub.L. 95-598, November 6, 1978, 92 Stat,
2549, repealed the former Bankruptcy Act of
1898 and replaced that Act with the Bank-
ruptcy Code, Title 11 of the United States

437

issue must be whether termination re-
quires the non-debtor party to undertake
some post-petition affirmative act,” such
that, “[wlhen termination of the contract
requires an affirmative act of the non-
debtor party, the contract remains execu-
tory because such an act is stayed under
11 US.C. § 362(a),” but, “[wlen termi-
nation occurs without any action by the
non-debtor party, the contract is no longer
executory and no longer subject to as-
sumption or rejection.” ¥

The parties have pointed to no Fifth
Circuit decisions treating this issue, and
we have located none. The Liljebergs ar-
gue that even under this authority the
pharmacy agreement did not terminate
post-petition where Lifemark not only par-
ticipated in the alleged defaults, they in-
tentionally precipitated them; that, under
the pharmacy agreement and Louisiana
law, the pharmacy agreement could not
terminate automatically but required Life-
mark to place Liljeberg Enterprises in
default and obtain judicial dissolution.

[12] We agree and conclude that the
district court did not err in concluding that
the pharmacy agreement was an executory
agreement subject to assumption by Lilje-
berg Enterprises. Lifemark’s affirmative
acts—its purchase of the hospital—caused
the lease to be extinguished under the
doctrine of confusion, which in turn cansed
any alleged default under section 5.1(e) of
the pharmacy agreement. Moreover, Lou-
isiana law provides that, except in limited

Cade, effective October 1, 1979."  Mitsubishi
Int’l Corp, v, Clark Pipe & Supply Co., Inc.,
735 F.2d 160, 162 n. 2 (5th Cir.1984).

53. Hertzberg v. Loyal Am. Life Ins. Co. (In re
B&K Hydraulic Co.), 106 B.R. 131, 134
(Bankr.E.D.Mich.1989).

54. Id. at 135-36 {emphasis added).
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circumnstances which the district court cor-
rectly concluded do not apply here, a con-
tract will not terminate unless the non-
breaching party seeks judicial dissolution
of the contract or at least provides notice
of the intent to exercise the right to termi-
nate the contract for default, even if the
contract explicitly provides for automatic
termination.® And section 5.1(e) does not
do so. Lifemark was required to give
Liljeberg Enterprises written notice of
termination under section 15 of the phar-
macy agreement. In short, terminating
the pharmacy agreement for default under
section 5.1(e) required an affirmative act of
Lifemark. Lifemark gave no notice and
did not seek judicial dissolution. The
pharmacy agreement remained executory.

B,

[13] Turning then to whether the dis-
triet court erred in allowing Liljeberg En-
terprises to assume the executory phar-
macy agreement, under section 365, “(a]n
assumed lease or contract will remain in
effect through and then after the comple-
tion of the reorganization,” and “[t]he non-
debtor party to the agreement is not re-
leased from its duties and must continue
to perform; likewise, the debtor must con-
tinue to perform or pay for the services or
other costs that are not discharged.” %
We have further explained that “ [tThe act
of assumption must be grounded, at least

88, Sez La Cw(Cons
id, 2015, cmt. {c);
2024; Mennella v. Kuﬂ E Schon EA 1, Lm‘
979 F.2d 357, 361 & n. 16 (5th Cir.1992);
Pembroke v. Gulf Qil Corp., 454 F.2d 606, 611
(5th Cir.1971).

id

56. Century Indem. Co. v. Nat'l Gypsum Co.
Sentlement Trust (In ve Nat'l Gypsum Co.), 208
F.3d 498, 505 (5th Cir.), cert. denied, 531 U.S.
871, 121 S.Ct. 172, 148 L.Ed.2d 117 (2000).

57. Id. (quoting MMR Holding Corp. v. C & C
Consultants, Inc. (In re MMR Holding Corp.),
203 B.R. 605, 612 (Bankr.M.D.La.1996)).
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in part, in the conclusion that maintenance
of the contract is more beneficial to the
estate than doing without the other par-
ty’s services,’” ¥ a determination that as-
sumption of the pharmacy agreement by
Liljeberg Enterprises “represented a
proper exercise of business judgment.” %

[14-171 Section 365(b)(1) essentially
#‘allows a debtor to “continue in a benefi-
cial contract provided, however, that the
other party is made whole at the time of
the debtor's assumption of said con-
tract.”’” % That is, “[slection 365 is in-
tended to provide a means whereby a
debtor can force another party to an ex-
ecutory contract to continue to perform
under the contract if (1) the debtor can
provide adequate assurance that it, too,
will continue to perform, and if (2) the
debtor can cure any defaults in its past
performance.” ® As such, “the debtor
party must take full account of the cost to
cure all existing defaults owed to the non-
debtor party when assessing whether the
contract is beneficial to the estate.”®
Further, to determine if the debtor in
possession has provided “adequate assur-
ance” of future performance, we have
held that courts must look to “‘factual
conditions,”” including “considerfation of}
whether the debtor’s financial data indi-
cated its ability to generate an income
stream sufficient to meet its obligations,

58. Richmond Leasing Co. v. Capital Bank,

N.A, 762 F.2d 1303, 1309 (5th Cir.1985).

59. Nat’l Gypsum, 208 F.3d at 505 (quoting In
re Eagle Bus Mfg., Inc., 148 B.R. 481, 483
(Bankr.S.D.Tex.1992) (quoting 255 Tumpike
Assocs. v. LW. Mays, Inc. (In re JW. Mays,
Inc.), 30 B.R. 769, 772 (Bankr.S.D.N.Y.
1983)).

60. Richmond, 762 F.2d at 1310.

61. Nat'l Gypsum, 208 F.3d at 505.
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the general economic outlook in the debt-
or’s industry, and the presence of a guar-
antee.” 8

[18] To the extent that such determi-
nations turn on contested factual disputes,
and not errors of law, we review only for
clear error and not under de novo review.®
Lifemark argues that, pursuant to 11
US.C. § 365(b)1), the district court
should have denied Liljeberg Enterprises’s
motion to assume because Liljeberg En-
terprises’s transactional and operational
defaults under the pharmacy agreement
are incurable and because Liljeberg En-
terprises cannot provide adequate assur-
ance of future performance.

[19,20] Lifemark’s arguments regard-
ing transactional defaults require interpre-
tation of several contractual documents.
“The district court’s interpretation of a
contract is reviewed de novo,” and “[t]he
contract and record are reviewed indepen-
dently and under the same standards that
guided the district court.” ® At the same
time, “if the interpretation of the contract
turns on the consideration of extrinsic evi-
dence, such as evidence of the intent of the
parties, the standard of review is clearly

62. Richmond, 762 F.2d at 1310 (quoting In re
Sapolin Paints, Inc., 5 B.R. 412, 421 (Bankr.
E.D.N.Y.1980)).

63. Seeid. at 1307-09 & n. 4.

64. St. Martin v. Mobil Exploration & Produc-
ing US. Inc, 224 F.3d 402, 409 (5th Cir.
2000).

65. Nat'l Union Fire Ins. Co. of Pittsburgh, Pa.
v, Circle, Inc., 915 F.2d 986, 989 (5th Cir.
1990) (per curiam); see also Gebreyesus v.
F.C. Schaffer & Assocs., Inc., 204 F.3d 639,
642 (5th Cir.2000) (“"Under Louisiana law, the
interpretation of a contract and the determi-
nation of ambiguities are questions of law.

" Where a court determines that ambiguity ex-
ists and makes factual determinations of in-
tent, we review those factual findings for
clear error.” (citations omitted)). As the dis-
trict court correctly noted, the Louisiana Civil
Code’s contract interpretation provisions

erroneous,” but, if “intent is determined
solely from the language of the contract,
then contractual interpretation is purely a
question of law,” and “[t]he threshold
question whether extrinsic evidence should
be considered in determining the intent of
the parties is itself a question of law and
thus reviewable de novo.” ®

[21-26] In this diversity case, we look
to Louisiana law for the applicable stan-
dard of contract interpretation.®® “Under
Louisiana law, a contract is the law be-
tween the parties, and is read for its plain
meaning.”®  Thus, “[u]nder Louisiana
law, where the words of a contract are
clear and explicit and lead to no absurd
consequences, the contraet’s meaning and
the intent of its parties must be sought
within the four corners of the document
and cannot be explained or contradicted by
extrinsic evidence,” such that, “[i]f a court
finds the contract to be unambiguous, it
may construe the intent from the face of
the document—without considering extrin-
sic evidence—and enter judgment as a
matter of law.” ®® Further, “ ‘{ulnder Lou-
isiana law, a contract is ambiguous when it

were substantially amended by Act 331 of
1984, which was enacted after the pharmacy
agreement was entered into on February 10,
1983. However, the cited provisions of the
Civil Code and other principles of contract
interpretation under Louisiana law cited and
applied herein did not substantively change
the law and so there are no retroactivity con-
cerns presented by citing these post-Act 331
cases and Code provisions. Cf. Morris v.
Friedman, 663 So.2d 19, 23-24 (La.1995).

66. See Exxon Corp. v. Croshy-Mississippi Res.,
Lid., 154 F.3d 202, 205 (Sth Cir.1998).

67. Nat'l Union, 915 F.2d at 989 (citation
omitted).

68. Am. Totalisator Co., Inc. v. Fair Grounds
Corp., 3 F.3d 810,813 (5th Cir.1993).
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is uncertain as to the parties’ intentions
and susceptible to more than one reason-
able meaning under the circumstances and
after applying established rules of con-
struction.”” % Put another way, “under
Louisiana law, ‘when the words of the con-
tract are clear and explicit and lead to no
absurd consequences, no further interpre-
tation may be made in search of the par-
ties’ intent, ” and “{t]his established rule
of strict construction does not allow the
parties to create an ambiguity where none
exists and does not authorize courts to
create new contractual obligations where
the language of the written document
clearly expresses the intent of the par-
ties,” 7

[27] The Liljebergs and the district
court also rely on the rule that “under
Louisiana law doubts or ambiguities as to
the meaning of a contract must, if not
otherwise resolvable, be eliminated by in-
terpreting the contract against the party
who prepared it.”™ The Supreme Court
of Louisiana has applied this rule in the
context of “an adhesionary contract,” not-

69, Davis Oil Co.v. TS, Inc., 145 F.3d 305, 308
(5th Cir.1998) (quoting Lloyds of London v.
Transcon. Gas Pipe Line Corp., 101 F.3d 425,
429 (5th Cir.1996)).

70. Omnitech Int'l, Inc. v. Clorox Co., 11 F.3d
1316, 1326 (5th Cir.1994) (quoting La. Cw.
Copk art. 2046).

71. Amoco Prod. Co. v. Forest Oil Corp., 844
F.2d 251, 255 n. 7 (5th Cir.1988); accord
Liljeberg Enters. Inc. v. Lifermark Hosps. of La.,
Inc., 620 So.2d 1331, 1334-35 (La.App. 4
Cir.) ("Interpretation of a contract is the de-
termination of the common intent of the par-
ties. LSA-C.C.2045. When the words of a
contract are clear and explicit and lead to no
absurd consequences, no further interpreta-
tion may be made in search of the parties’
intent. LSA-C.C.2046. The words of a con-
tract must be given their generally prevailing
meaning. LSA-C.C.2047. Each provision in
a contract must be interpreted in light of the
other provisions so that each is given the
meaning suggested by the contract as a
whole. LSA~C.C.2050. In case of doubt that
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ing that “any contradiction or ambiguity
should be construed against Titan, the par-
ty who drafted the policy,” but that “[t]his
general rule of construction ... only ap-
plies when there are two equally reason-
able interpretations of the contractual pro-
vision in question.” ™

[28] The statutory provision, Louisiana
Civil Code article 2056, captioned “Stan-
dard-form contracts,” provides both that,
“[iln case of doubt that cannot be other-
wise resolved, a provision in a contract
must be interpreted against the party who
furnished its text” and that “[a] contract
executed in a standard form of one party
must be interpreted, in case of doubt, in
favor of the other party.” This langnage
suggests it will primarily be applied to
standard-form or adhesionary contracts or,
as the Supreme Court of Louisiana has
most often recently applied article 2056, to
insurance contracts.”® Neither this court
nor the Supreme Court of Louisiana has,
however, confined the provision to these
types of contracts.™

cannot be otherwise resolved, a provision in a
contract must be interpreted against the party
who furnished its text. LSA-C.C.2056.”),
writs denied, 621 So0.2d 818 (La.1993). On
appeal, Lifemark does not deny that it drafted
the pharmacy agreement. See id. at 1338
(identifying “the attorney who drafted the
agreement for Lifemark”).

72. Lewis v. Hamilton, 652 So.2d 1327, 1330

(1.a,1Q08)
(La.lF?>)h

73. E.g., Succession of Fannaly v. Lafayette Ins.
Co., 805 So.2d 1134, 1138 (La.2002); La. Ins.
Guar, Ass'n v, Interstate Fire & Cas. Co., 630
So.2d 759, 764 (La.1994).

74. See, e.g., United States Abatement Corp. v.
Mobil Exploration & Producing U.S., Inc. (In
re United States Abatement Corp.), 79 F.3d
393, 400 (5th Cir.1996) (case involving oil
platform maintenance contract); Huggs, Inc.
v. LPC Energy, Inc., B89 F.2d 649, 653 (Sth
Cir.1989) (case involving mineral lease);
Brown v. Drillers, Inc., 630 S50.2d 741, 754 n.
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[29] At the same time, we have held
that, “while the jurisprudence of Louisiana
has established a rule of contractual inter-
pretation which construes ambiguity
against the party drafting the document in
question, neither party is deemed to be the
scrivener when, as here, the initia] draft is
modified and remodified in a series of ex-
changes between the parties to produce an
execution draft reflecting give and take
between obligor and obligee.” ™

[30] We first must answer whether the
judicial lien and foreclosure of the hospital
were defaults under the collateral mort-
gage and lease and, if so, whether they
were transactional defaults under the
pharmacy agreement’s cross-default provi-
gion. Section 5.1(b) of the pharmacy
agreement provides:

This Agreement shall be effective as set
forth above and shall continue in full
force and effect, unless sooner terminat-
ed with the first to occur of the follow-
ing: ... (b) Either party shall remain in
breach of this Agreement for a continu-
ous, unabated 30-day period after re-
ceipt of written notice of such breach
from the other party. Should OPERA-
TOR [Liljeberg Enterprises, Inc]; or
any of LIFEMARK’s corporate affili-
ates, be in default of any other contrac-
tual agreement with LIFEMARK or
any of LIFEMARK’s corporate affili-
but not limited to, the

lease relating to the Hospital, then OP-

ERATOR [Liljeberg Enterprises, Ine.]
" ‘shall be in breach of this Agreement.

ates, including,

20 (La.1994) (“Applying this rule [Louisiana
Civil Code article 2056] in contexts like this
one is appropriate in that it recognizes the
reality that the releasee is responsible for the
broad release language and that any ambigui-
ty should thus be construed against the releas-
ee.”); cf Mottv. ODECO, 577 F.2d 273, 278
(5th Cir.1978) (case involving master service

Section 5.1(b) placed the Liljebergs in
breach of the pharmacy agreement by vir-
tue of the default under the fourth cove-
nant of the collateral mortgage through
the sale of the hospital. That covenant
provides that “[t]The Mortgagor [St. Jude}
hereby agrees that should the [hospital] be
mortgaged, sold or transferred, either with
or without the assumption of the aforesaid
indebtedness, such sale, transfer or mort-
gage shall constitute a breach of this con-
tract and the obligations herein set forth.”

Lifemark argues that the judicial mort-
gage and Lien placed on the hospital was
also a ftransactional default under the
fourth and fifth covenants of the collateral
mortgage. The fourth covenant provides
in relevant part, in addition to the previ-
ously-quoted language, that “[t]he [hospi-
tal) is to remain mortgaged and hypothe-
cated until the full and final payment of
the aforesaid indebtedness ... the Mort-
gagor [St. Jude] hereby binding itself ...
not to make a conveyance, mortgage,
transfer or sale of the [hospital] until full
and final payment of the aforesaid indebt-
edness ..., unless the Mortgagee [Life-
mark Hospitals, Inc.] expressly consents to
such conveyance or mortgage in writing.”
The fifth covenant provides, in pertinent
part, that “should there be created or suf-
fered to be created any other lien or
charges superior in rank to the lien and
mortgage herein granted, ... then and in
any of -such events, the Note in principal
and interest and all other indebtedness
secured hereby shall, at the option of the
Mortgagee [Lifemark Hospitals, Ine.]
shall, at the option of the Mortgagee [Life-

contract relating to offshore oil-drilling plat-
form) (applying pre-article 2056 rule in Loui-
siana Civil Code articles 1957 and 1958,
which embodied the same general rule of
Louisiana jurisprudence).

75. Shell Offshore, Inc. v. Marr, 916 F.2d 1040,
1046 (5th Cir.1990).
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mark Hospitals, Ine.], immediately become
due and payable....” Finally, Lifemark
argues that the Travelers lien created a
default of the lease between St. Jude and
Lifemark, which provides in Article 11.1,
entitled “Warranty of Peaceable Posses-
sion and Title,” that “[dluring the Lease
Term, LESSOR [St. Jude] represents and
covenants that it will not create nor allow
to exist any liens, encumbrances or
charges relating to obligations of the LES-
SOR [St. Jude] affecting the Leased Prem-
ises except liens, such as paving, water and
sewerage liens, resulting from a special
assessment by a Governmental Authority
and the Act of Collateral Mortgage ...
and any other mortgage instruments now
or hereafter executed to secure the [Life-
mark Hospitals, Inc.] loan . .. or otherwise
agreed to in writing by [Lifemark Hospi-
tals, Inc.).”

It is important to note that the collateral
mortgage was signed by St. Jude and Life-
mark Hospitals, Inc., not Liljeberg Enter-
prises and Lifemark Hospitals of Louisi-
ana, Inc., while the lease of the hospital
was signed by St. Jude and Lifemark Hos-
pitals of Louisiana, Inc., not Liljeberg En-
terprises and Lifemark Hospitals of Loui-
siana, Inc. As a result, Lifemark argues
on appeal that the first reference to Life-
mark in section 5.1(b) of the CPA is a
typographical error, and that the provision
should read “or any of OPERATOR’s cor-
porate affiliates,” such that any default of
St. Jude, which is an affiliate of the “Oper-
ator,” Liljeberg Enterprises, is a default
under the pharmacy agreement.

[31,32] The difficulty for Lifemark is
that it is required to seek reformation or,
to avoid absurdity, reading of the word
“OPERATOR'S” into section 5.1(b) for
“LIFEMARK’S.” Lifemark has never

76. Edwards v. Your Credit Inc., 148 F.3d 427,
436 (5th Cir.1998).
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whole-heartedly sought reformation and
with good reason. Under Louisiana law,
“[r]eformation is an equitable remedy that
may be used when a contract between the
parties fails to express their true intent,
either because of mutual mistake or
fraud.” ™ Indeed, “[tlo establish the ap-
propriateness of reformation, [Lifemark]
had to prove by clear and convincing evi-
dence that the [pharmacy agreement], as
written, contained a mutual mistake and
did not comport with the parties original
intent.” 7 '

On this appeal, Lifemark stresses that
the district court erred in rejecting iis
interpretation of section 5.1(b). The dis-
trict court concluded that the language in
section 5.1(b) could have been prepared for
Liljeberg Enterprises's benefit so that a
default by Lifemark or a Lifemark affiliate
would have allowed Liljeberg Enterprises
to terminate the pharmaey agreement or
seek damages. Lifemark replies that this
suggested rational basis for the provision’s
otherwise embarrassing phrasing is not so
simple. Rather, this rescue requires a
finding that the scriveners made four er-
rors in the provision, instead of the one
error that would exist under Lifemark’s
interpretation.  Lifemark’s argument,
while strong, is not clear and convincing
evidence of mutual mistake or fraud in the
formation of the pharmacy agreement.

Lifemark also says that john Liijeberg
testified that the Travelers lien could
cause a default under the pharmacy agree-
ment’s cross-default provision. As we
read the testimony, Liljeberg did not ad-
mit any mutual mistake in the drafting of
section 5.1(b) of the pharmacy agreement.
Rather he indicated only that his attorney
was concerned that the Travelers lien and

77. Duhon v. Mobi! Gil Corp., 12 F.3d 55, 58
(5th Cir.1994).
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foreclosure might sever the pharmacy
agreement.

At the same time, “Louisiana courts will
not interpret a contract in a way that leads
to unreasonable consequences or inequita-
ble or absurd results even when the words
used in the contract are fairly explicit.” ™
Lifemark argues that the assertion that
there was no typographical error in section
5.1(b) of the pharmacy agreement is unten-
able because it leads to the nonsensical
result that, when read literally, section
5.1(b) provides that Liljeberg Enterprises
would be in breach if a Lifemark affiliate
defaulted under an agreement with anoth-
er Lifemark affiliate. Lifemark points out
that this reading of section 5.1(b) is con-
trary to its plain language. That provision
sets forth a default on “the lease relating
to the Hospital” as an example of the type
of breach that will trigger the cross-default
provision. They note that, under Lilje-
berg Enterprises’s reading, such a breach
of the lease could not trigger the cross-
default provision because it is not an
agreement between Liljeberg Enterprises
and a Lifemark affiliate or an agreement
between two Lifemark entities.

[33-351 This is a stronger argument
for Lifemark’s interpretation of section
5.1(b). Particularly so in light of several
controlling standards for contract interpre-
tation under Louisiana law: (1) Every pro-
vision of the contract must be interpreted
in light of the contract’s other provisions in
order to give each provision the meaning
suggested by the contract as a whole; (2)
Contract provisions susceptible to different
meanings should be interpreted so as not
to neutralize or ignore any provision or
treat any provision as mere surplusage
and so as to preserve the validity of the

78. Tex. E. Transmission Corp. v. Amerada
Hess Corp., 145 F.3d 737, 742 (5th Cir.1998).

79. [Id. (quoting La. Ctv.Cone art. 2053).

contract; and (3) “‘A doubtful provision
must be interpreted in light of the nature
of the contract, equity, usages, the conduct
of the parties before and after the forma-
tion of the contract, and of other contracts
of a like nature between the same par-
ties”” ™ Only if these rules do not resolve
the issue of how to interpret the contractu-
al provision at issue should the provision
be interpreted against the party that
drafted it, which default rule applies, in
any event, “only ... when there are two
equally reasonable interpretations of the
contractual provision in question.”

We conclude that Lifemark’s interpre-
tation of section 5.1(b), providing that
“LIFEMARK’'S” should be read as “OP-
ERATOR’S” in the first reference in the
provision, is the only construction of the
provision which gives it the meaning sug-
gested by the pharmacy agreement as a
whole and which does not nentralize or
ignore any provision or treat any provi-
sion as mere surplusage. In particular,
this reading of section 5.1(b) makes sense
of the example of the lease of the hospi-
tal between St. Jude and Lifemark Hos-
pitals, Inc., which was signed only a
month after Liljeberg Enterprises and
Lifemark Hospitals of Louisiana, Inc. en-
tered into the pharmacy agreement. In
short, reading section 5.1(b) literally leads
to absurd results, inter alia, that Lilje-
berg Enterprises would be required to
answer for a default by one of Lifemark’s

+, FAEYHnt 3 vy
corporate affiliates, whereas the interpre-

tation advanced by Lifemark represents
the most reasonable interpretation of the
provision in question following the estab-
lished rules of contract interpretation un-
der Louisiana law.

We conclude that the district conrt erred
in finding section 5.1(b) to be unenforcea-

80. Lewis, 652 So.2d at 1330.
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ble and therefore severable from the phar-
macy agreement pursuant to section 10
and in finding that “[t]he obligations con-
tained in the [pharmacy agreement] are
severable from St. Jude’s obligations to
[Lifemark Hospitals, Inc.] under the mort-
gage and [Lifemark Hospitals of Louisi-
ana, Inc.] under the lease.”

We further hold that the district court
clearly erred in finding, largely implicitly,
that the Travelers judicial mortgage and
the judicial sale of the hospital were not
defaults under the fourth covenant of the
collateral mortgage. The district court
also clearly erred in finding that “[tThe
mortgage when viewed in tandem with the
lease was incapable of default since the
obligations owed by [Lifemark] under the
lease would satisfy all of the obligations
due by St. Jude to [Lifemnark Hospitals,
Inc.] under the terms of the financing.”
Under the express terms of the collateral
mortgage, the hospital was not be mort-
gaged or sold. These events were breach-
es of the non-financial covenants of the
collateral mortgage and the undisputed
fact is that the hospital was both mort-
gaged and sold. It is no answer that the
‘mortgage and sale resulted from Life-
mark’s actions and not Liljeberg Enter-
prises’s or St. Jude’s. The express lan-
guage of the fourth covenant does not
confine its prohibition of sales or mortgag-

es of the hospital to events caused by St.

Jude. We have already concluded that the

Alanwtr aun

district court CICATLY erved in ﬁndlng the
superior rank of the Travelers judicial
mortgage and the resulting judicial sale of
the hospital to have been the result of a

81. See 11 U.S.C. § 365(b)(2)(A)} (“Paragraph
(1) of this subsection does not apply to a
default that is a breach of a provision relating
to~—(A) the ... financial condition of the debt-
or at any time before the closing of the case

M) id. § 365(e)(1)(A) (“‘Notwithstanding
a provision in an executory contract ..., an
executory contract ... of the debtor may not
be terminated ..., at any time after the com-
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breach of fiduciary duties, bad faith, or
collusion on the part of Lifemark, More-
over, the district court made no findings
that Liljeberg Enterprises had cured or
provided adequate assurance that it will
promptly cure such a default, nor could the
district court have done so on this record.

[36] The Liljebergs, however, attempt
to eseape the effect of the default under
the collateral mortgage by attacking the
validity of the cross-default provision of
the pharmacy agreement. These efforts
are unavailing. - The Travelers judgment
which gave rise to the judicial mortgage
and lien and subsequent judicial sale of the
hospital did not occur solely because of
Liljeberg Enterprises’s financial condition
upon the filing of its Chapter 11 bankrupt-
cy petition. To assert that it did ignores
the Liljebergs’ bad faith conduct, as found
by this court, in their dealings with Travel-
ers. Contrary to the Liljebergs’ assertion,
relegated to a footnote, that the pharmacy
agreement’s cross-default provision is le-
gally invalid because it impermissibly hing-
es on Liljeberg Enterprises’s finaneial con-
dition and ability to pay under the other
contracts, the cross-default provision does
not run afoul of the exceptions to 11 U.S.C.
§ 365(b)(1)’s requirements provided under
sections 365(b)(2)(A) or 365(e)(1)(A).H

[3740] There is non-binding authori-
ty from bankruptey and district courts
cutside of this cireuit, cited by the Lilje-
bergs, for the propositions that cross-de-
fault provisions do not integrate other-
wise separate transactions or leases and

mencement of the case solely because of a
provision in such contract or lease that is
conditioned on—(A) the ... financial condi-
tion of the debtor at any time before™ the
closing of the case...."). Compare In re Plitt
Amusement Co. of Wash., Inc., 233 B.R. 837,
847 (Bankr.C.D.Cal.1999); In re Sambo’s
Rests., Inc., 24 B.R. 755, 757 (Bankr.C.D.Cal.
1982).
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that section 365 prohibits the enforce-
ment of cross-defaunlt provisions where
enforcement would restrict the debtor’s
ability to assume an executory con-
tract® We agree with another bank-
ruptcy court which recently synthesized
these authorities and concluded that,
while “cross-default provisions are inher-
ently suspect,” they are not per se inval-
id in the bankruptey context, and “a
court should carefully scrutinize the
facts and circumstances surrounding the
particular  transaction to determine
whether enforcement of the provision
would contravene an overriding federal
bankruptcy policy and thus impermissi-
bly hamper the debtor's reorganiza-
tion.” ¥ Before finding that a cross-de-
fault provision involving a lease and non-
lease agreements, including a note, simi-
lar to that here, was enforceable, the
bankruptey court concluded that “[fled-
eral bankruptey policy is offended where
the non-debtor party seeks enforcement
of a cross-default provision in an effort
to extract priority payments under an
unrelated agreement,” such that “[al
creditor cannot use the protections af-
forded it by section 365(b) (which re-
quires curing of defaults and adequate
assurances of future payments as a pre-
condition to assumption of an executory
contract or unexpired lease) in order to
maximize its returns by treating unrelat-
ed unsecured debt as a de facto priority
obligation.” # As such, “where the non-
debtor party would have been willing,
absent the existence of the cross-defanit-
ed agreement, to enter into a contract

82. See EBG Midrown S. Corp. v. McLaren/Hart
Envtl. Eng’g Corp. (In re Sanshoe Worldwide
Corp.), 139 B.R. 585, 597 (S.D.N.Y.1992);
Braniff, Inc. v. GPA Group PLC (In re Braniff,
Inc), 118 B.R. 819, 845 (Bankr.M.D.Fla.
199Q); see also Plirt, 233 B.R. at 847.

83. Kopel v. Campanile (In re Kopel), 232 B.R.
57, 64 (Bankr.E.D.N.Y.1999).

that the debtor wishes to assume, the
cross-default provision should not be en-
forced,” but “enforcement of a cross-de-
fault provision should not be refused
where to do so would thwart the non-
debtor party’'s bargain”® The court
also noted that “[t]he fact that legally
separate entities are parties to the vari-
ous contracts does not of itself preclude
enforcement of the cross-default provi-
sion” and that, “{wlhere documents are
contemporaneously executed as necessary
elements of the same transaction, such
that there would have been no transac-
tion without each of the other agree-
ments, the fact that nominally distinet
parties executed the agreements will not
preclude enforcement of a cross-default
provision in favor of a party whose eco-
nomic interests are identical to those of
the entity that is party to the document
containing the cross-default provision.” 8

Here, there is ample support for the
conclusion that the lease and collateral
mortgage of the hospital are interrelated
with the pharmacy agreement and that
there would have been no pharmacy agree-
ment without the lease of the hospital or
the loan secured by the collateral mort-
gage. Indeed, the parties agreed in the
pre-trial order that St. Jude would not
have entered into the lease of the hospital
to Lifemark if Lifemnark had refused to
enter into the pharmacy agreement with
Liljeberg Enterprises.®” It is true that the
lease was signed a month after the phar-
macy agreement was executed, but section
5.1(b) expressly contemplates “the lease
relating to the Hospital” as an instrument

84, Id. at 65-66.
85. Id. at 66.
86. Id. at 67.

87. Pre-Trial Order at 34 123 (R. 9212).
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covered by the cross-default provision.
The parties also agreed that John Lilje-
berg signed a letter of intent dated De-
cember 20, 1982, with Lifemark concerning
a proposal to develop St. Jude Hospital.®®
The district court, in considering the effec-
tiveness of an alleged default under phar-
macy agreement section 5.1(e), found that
“although it is evident that the [pharmacy
agreement] was a part of the overall trans-
action, it is not evident from the docu-
ments executed one month after the [phar-
macy agreement] that the [pharmacy
agreement] was not severable from the
remainder of the transaction,” such that “a
default under the [pharmacy agreement}
would not collapse the loan or the Lease.”
That observation adds nothing. Non-en-

forcement of the cross-default provision,’

providing that a default under the collater-
al mortgage or lease would collapse the
pharmacy agreement, would thwart Life-
mark’s bargain in agreeing to enter into
the pharmacy agreement, all a part of the
overall transaction to finance the building
of the hospital through a loan secured by a
collateral mortgage. Any finding, express
or implied, to the contrary by the district
court is clearly erronecus on the record
before us.®

C.

In sum, the district court erred in allow-
ing Liljeberg Enterprises to assume the

RR. Jd. at 32 14 (R.9210).

89. Likewise, the Liljebergs’ unsupported con-
tention in a footnote that principles of estop-
pel and waiver bar Lifemark’s challenge to
Lilijeberg Enterprises’s assumption because
Liljeberg Enterprises would not be in bank-
ruptcy were it not for Lifemark’s actions is
undermined by our conclusion that the dis-
trict court clearly erred in its findings of bad
faith and collusion and by the absence of any
findings by the district court (or record evi-
dence) that Lifernark’s conduct was the cause
of the debt to Travelers or St. Jude's inability
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pharmacy "agreement pursuant to 11
US.C. § 365. Liljeberg Enterprises’s as-
sumption of the pharmacy agreement is
barred pursuant to 11  US.C.
§ 365(b)(1)(A) by defaults under the fourth
covenant of the collateral mortgage in the
form of the judicial mortgage placed on
and judicial sale of the hospita), which in
turn resulted in an incurable default under
section 5.1(b) of the pharmacy agree-
ment® We therefore reverse the district
court’s judgment in Cause No. 93-1794
granting Liljeberg Enterprises’s motion to
assume the pharmacy agreement.

VIL

The district court in Cause No. 93-4249
ruled that Lifemark Hospitals of Louisi-
ana, Inc, American Medical, and Tenet
are liable to Liljeberg Enterprises for
damages in the total amount of
$12,432,905.92 for breach of payment due
under the pharmacy agreement, specifical-
ly for the following: (1) $4,062,396 for
Lifemark’s failure to reimburse Liljeberg
BEnterprises its actual acquisition costs for
the period August 31, 1989 through June
1, 1993; (2) $700,000 as lost profits for
Lifemark’s failure to purchase contrast
media through the date of trial from Lilje-
berg Enterprises as required under the
pharmacy agreement; ¥ (3) $2,023,571 for

Caunse No. 93-4249

to pay that debt, let alone Liljeberg Enterpris-
es’s Chapter 11 bankruptcy.

90. In light of this conclusion, we need not
address Lifemark’s additional arguments re-
garding Liljeberg Enterprises’s transaction

- defaults under the collateral mortgage and
lease, operational defaults under the pharma-
cy agreement, or failure to provide adequate
assurance of future performance under the
pharmacy agreement.

91. Contrast media is a diagnostic drug for use
in, inter alia, radiology procedures, which is
generally swallowed or injected and which
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Lifemark’s wrongful disallowance of re-
quested payment to Liljeberg Enterprises
due to pricing differences and other items
not specifically addressed in the district
court’s judgment through the date of trial;
(4) $108,617 for Lifemark’s wrongfully de-
ducting bad debt allowances from its pay-
ments on the cost reimbursement portion
of Liljeberg Enterprises’s billing through
the date of trial; (5) $150,275.60 for Life-
mark’s failure to implement minimum fee
increases due to Liljeberg Enterprises un-
der the pharmacy agreement through the
date of trial; (8) $54,055 for Lifemark’s
failure to properly pay Liljeberg Enter-
prises under the pharmacy agreement for
TPN fees and to reimburse Liljeberg En-
terprises for chemotherapy kits provided
to the nursing staff at the hospital; ? (7)
$281,906.32 for pricing and quantity differ-
ences; (8) $57,085 for Lifemark’s failure to
properly pay Liljeberg Enterprises for ni-
troglycerin and insulin supplied under the
pharmacy agreement; and (9) an addition-
al $5 million as damages through the date
of trial. The district court also ruled that
Liljeberg Enterprises is liable to Lifemark
Hospitals of Louisiana, Inc., American
Medical, and Tenet for $741,879, specifical-
ly $616,400 for Liljeberg Enterprises’s
overcharges on piggyback fees under the
pharmacy agreement® and $125479 for

the district court found may come in a kit or
may be purchased separately.

92, The district court found that “‘Total Paten-
terals Nutrition (‘TPN’) is a combination of a
highly caloric dextrose or sugar solution with
protein additives prepared using the aseptic
technique.”

93. The district court found that “[aln IV pig-
gyback' is a small volume of fluid that is used
to administer mostly antibiotic ... medi-
cations to patients through an intravenous
solution,” and “[aln additive is added to IV
piggybacks in 90% of the IV piggybacks dis-
pensed by [Liljeberg Enterprises].”

94. E. & J. Gallo Winery v. Spider Webs Ltd.,
286 F.3d 270, 277 (5th Cir.2002); Harken

Liljeberg Enterprises’s failure to pay
Medicare reimbursement due to Lifemark
Hospitals of Louisiana, Inc., American
Medical, and Tenet under the pharmacy
agreement through the date of trial. The
district court denied all other claims by
the parties for damages under the phar-
macy agreement.

[41,42] In the absence of an error of
law, this court reviews the district court's
award of damages for clear error only.®
“If the award of damages is plausible in
light of the record, a reviewing court
should not reverse the award even if it
might have come to a different conclu-
sion.” %

[43-46] We have generally held that,
“[wlhile the district court may not deter-
mine damages by speculation or guess, it
will be enough if the evidence show[s] the
extent of the damages as a matter of just
and reasonable inference, although the re-
sult be only approximate.”® Moreover,
under Louisiana law, it is well-settled that
“[aletual damages must be proven; they
cannot be speculative or conjectural” ¥
Thus, “[wlhile the breaching party should
not escape liability because of difficulty in
finding a perfect measure of damages, the
evidence must furnish data for a reason-

Exploration Co. v. Sphere Drake Ins. PLC, 261
F.3d 466, 477 (5th Cir.2001).

95, St Martin, 224 F.3d at 410,

96. Sulzer Carbomedics, Inc. v. Or. Cardio—-De-
vices, Inc., 257 F.3d 449, 459-60 (5th Cir.
2001) (internal quotation marks omitted)
(quoting DSC Communications Corp. v. Next
Level Communications, 107 F.3d 322, 330
(5th Cir.1997) (quoting Terrell v. Household
Goods Carriers’ Bureau, 494 F.2d 16, 24 (5th
Cir.1974)).

97. Nat Harrison Assocs., Inc. v. Gulf States
Utils. Co., 491 F.2d 578, 587 (5th Cir.1974).
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ably accurate estimate of the amount of
damages” such that it “appear{s] reason-
ably evident that the amount allowed rests
upon a certain basis.” ® More specifically,
“Louisiana law is well-settled that lost
profits ‘must be proven with reasonable
certainty and cannot be based on conjec-
ture and speculation.” ” %

The district court’s findings of breaches
of the pharmacy agreement meriting dam-
age awards against Lifemark and many of
Lifemark’s arguments on appeal furn
largely on interpretations of various provi-
sions of the pharmacy agreement, which
are generally governed by the standards
we have described. On appeal, the Lilje-
bergs seek to go beyond the plain lan-
guage of the pharmacy agreement on the
basis of Lifemark’s alleged drafting of the
pharmacy agreement in bad faith. The
argument is that the contract was made
deliberately ambiguous in order to injure
Liljeberg Enterprises. Likewise, the dis-
trict court found ambiguity in almost every
relevant provision of the pharmacy agree-
ment which was not preclusively interpret-
ed by the Louisiana state court in a prior
case involving these parties,'® The dis-
trict court further concluded that, based on
testimony that Lifemark entered into the
pharmacy agreement with the ultimate
motive of terminating rather than abiding
by the contract, the pharmacy agreement
should be interpreted against Lifermnark
where the pharmacy agreement is suscep-

98. Id.; accord Mobil Exploration & Producing

U.S., Inc. v. Cajun Constr. Servs., Inc,, 45 F.3d

96, 101-02 & nn.18~19 (5th Cir.1995).

99. Mac Sales, Inc. v. E.I. du Pont de Nemours
& Co., 24 F.3d 747, 753 (5th Cir.1994) (quot-
ing Guy T. Williams Realty, Inc. v, Shamrock
Constr. Co., 564 So.2d 689, 695 (La.App. 5
Cir.), writ denied, 569 So0.2d 982 (La.1990)).

100. See Liljeberg Enters. Inc. v, Lifemark
Hosps. of La., Inc., 620 So.2d 1331 (La.App. 4
Cir.), writs denied, 621 So.2d 818 (La.1993).
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tible to more than one interpretation.
However, as Lifemark aptly points out on
appeal, Liljeberg Enterprises never ar-
gued that the contract was fraudulently
induced and the record shows that John
Liljeberg was fully apprised of the phar-
macy agreement’s terms and was repre-
sented by counsel and pharmacy consul-
tants when he negotiated the agreement
and understood the agreement that he
signed on behalf of Liljeberg Enterprises.
Under these circumstances, in the absence
of ambiguity, we look to the clear and
explicit language within the four corners of
the pharmacy agreement to determine the
pharmacy agreement’s meaning and the
intent of its parties.

On appeal, Lifemark challenges several
of the district court’s damage awards to
Liljeberg Enterprises.’® We will address
each challenge in turn.

A

Lifemark argues that the district court
erred in awarding $5 million for Liljeberg
Enterprises’s “circumvention claim” based
upon Liljeberg Enterprises’s theory that
Lifemark “circumvented” the pharmacy
agreement, and thereby avoided paying
Liljeberg Enterprises, by not paying Lilje-
berg Enterprises for each administered
dose of drugs provided by Liljeberg En-
terprises and obtaining drugs from other
sources, Lifemark contends that these

Neither party challenges on appeal the dis-
trict court’s determination of issue preclusion.

101, Lifemark does not appeal the district
court’'s awards of $103,617 for bad debt de-
ductions and $54,055 for chemotherapy kits
and TPN fees, nor the district court’s faiture
to award $753,952 for Liljeberg Enterprises’s
denial of Medicaid reimbursements. Like-
wise, the Liljebergs do not appeal the order to
repay $616,400 for 1.V. piggyback fee over-
charges and $125,479 for Medicare reim-
bursement denials.
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claims fail because they are based upon
erroneous interpretations of sections 2.6
and 4.1 of the pharmacy agreement and
becanse, in any event, by relying solely on
a procedurally flawed audit of patient
charts, Liljeberg Enterprises failed to ade-
quately prove damages. Lifemark also
contends that the $5 million award for
“circumvention” overlaps impermissibly
with the $700,000 award for lost profits on
contrast media (based upon Liljeberg En-
terprises’s argument under section 2.6(a))
and the $57,085 award for insulin and ni-
troglycerin underpayments (based upon
Liljeberg Enterprises’s argument under
section 4.1),1%2

The provisions of the pharmacy agree-
ment at issue here are sections 2.6 and 4.1
and Exhibit B. Section 2.6(a) provides:

OPERATOR [Liljeberg Enterprises,

Inc.] shall not provide, nor be entitled to

any compensation, for the following:

(a) all drugs and supplies utilized by the

ancillary departments of the Hospital in

preparation for, during, or immediately
following departmental patient related
procedures, except those patient identifi-
able charges in which the cost of the
drug is not included in a fee or charge
for that procedure. Ancillary depart-
ments shall include, but not be limited
to, radiology, anesthesiology, and clinical
labs. ...

Section 4.1 provides in pertinent part:

(a) As compensation for those pharma-

ceutical services provided by OPERA-

TOR [Liljeberg Enterprises, Inc.] as

specified above, and for pharmaceuticals

and intravenous solutions furnished
hereunder to inpatients or emergency
room patients, LIFEMARK shall pay to

OPERATOR [Liljeberg Enterprises,

Inc.] the fee per procedure as shown on

102, See Nat'l Tea Co. v. Plymouth Rubber Co.,
Inc., 663 So.2d 801, 811 (La.App. 5 Cir.1995)
(holding that “the allowance of a double re-

Exhibit B, which is attached hereto and
incorporated herein for all purposes less
5% of such total of the fees per proce-
dure as allowance, for bad debt. The
allowance for bad deht shall be reviewed

" after each fiscal year of the Hospital and
changed to reflect the actual percentage
of uncollectable accounts for the preced-
ing fiscal year of the Hospital.

Exhibit B, in turn, provides:
LIFEMARK shall reimburse the OP-
ERATOR [Liljeberg Enterprises, Inc.]
the greater of (i) the minimum fee set
forth below or (i) a fee equal to 1.35
times cost as identified by invoice.

Drug Category Minimum Fee

Orals

Solid $ A3

Liquid 63

CII Controlled Drug .56

Suppositories 53

Parenterals

Per Dose 2.80

CII Controlled Drug 3.00

Partial Fill LV.’s 5.25